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People  eaa  rel.  Morgan  e.  Hayne  et  dl. 
(No.  13.660.) 

(Supreme  Court  of  Calif orrtla.    Feb.  8, 1890.) 

SuFRBME  Court  Commtssiokbrs— Constitctional 
Law. 

1.  Act  Cat  Feb.  15, 1889,  (St.  Cal.  1889,  p.  18.) 
to  provide  for  the  appointment  by  the  supreme 
court  of  five  commissioners  of  the  supreme  court, 
to  relieve  the  court,  and  which  provides  that  they 
shall  be  appointed  by  the  court,  to  "assist"  in  the 
performance  of  its  duties,  is  constitutional. 

2.  Such  commissioners  do  not  exercise  judicial 
functions,  or  usurp  those  of  the  judges  of  the  su- 
preme court,  by  receiving  from  the  secretaries  of 
the  court  the  briefs  and  transcripts  assigned  to 
them  by  the  court,  and  reporting  the  result  of  their 
examination  thereof  and  of  the  authorities  cited 
by  counsel,  with  their  opinion  thereon,  to  the 
court;  such  reports  and  opinions  never  reaching 
the  clerk  of  the  court,  nor  being  of  any  legal  efS- 
cacy  until  approved  by  the  court. 

3.  An  objection  that  the  reports  and  opinions 
of  the  commissioners  may  unduly  influence  the 
court  in  the  rendition  of  judgments  does  not  affect 
the  constitutionality  of  the  act. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

Qearge  A.  Johnson,  Atty.  Gen.,  for  the 
People.  8.  M.  Wilson  and  John  Garber,  for 
respondents. 

Fox,  J.  This  case  comes  to  us  on  appeal 
from  the  superior  court  of  the  city  and  coun- 
ty of  San  Francisco.  It  is  one  of  such  com- 
manding public  importance,  involving,  as  it 
does,  the  course  of  procedure  in,  and  validity 
of,  many  of  the  judgments  rendered  by  this 
court,  that  upon  motion  it  has  been  advanced 
on  the  calendar,  and  is  given  precedence  in 
the  order  of  determination.  It  is  a  proceed- 
ing against  the  defendants;  R.  Y.  Hayne,  H. 
S.  Foote,  I.  S.  Belclier.  J.  A.  Gibson,  and  P 
Van  Clief,  the  commissioners  of  tliis  court, 
to  inquire  "by  what  authority  they  claim  to 
exercise  any  judicial  powers  within  the  state 
of  California,  and  particularly  of  considering 
and  determining  cases  on  appeal  to  the  su- 
preme court  of  said  state."  The  complaint 
charges:  (1)  Tliat  the  defendants  are  exercis- 
ing the  ofUce  of  judges  of  the  supreme  court 
nf  tlie  state  of  California,  and  as  such  claim 
v.28i'.no.l— 1 


the  right  to  and  do  pass  upon  cases  appealed 
from  the  superior  courts  of  the  state  to  the 
supreme  court,  and  decide  the  same  by  virtue 
of  their  appointment  as  supreme  court  com- 
missioners; (2)  that  the  act  of  the  legislature 
creating  the  commission,  approved  March  12, 
1885,  and  the  acts  amendatory  of  and  supple- 
mentary thereto,  are  contrary  to  the  provis- 
ions of  article  6,  §§  1-4,  of  the  constitution 
of  the  state  of  California,  and  are  null  and 
void;  (3)  that  the  only  authority  of  the  de- 
fendants to  consider  and  pass  upon  appeals  to 
the  supreme  court  is  by  virtueof  their  appoint- 
ment as  commissioners,  and  the  autliority 
conferred  under  and  by  virtue  of  said  acts; 
(4)  that  they  and  each  of  them  are  usurping 
the  office  of  supreme  judge  of  the  state  of 
California,  and  exercising  the  judicial  powers 
of  the  state,  vested  solely  in  the  supreme 
court  by  the  constitution  and  laws  of  the 
state;  and  (5)  that  their  only  claim  so  to  do 
is  by  virtue  of  their  appointment  under  the 
acts  of  the  legislature  aforesaid. 

The  defendants  answer,  denying  that  they 
or  either  of  them  claim,  or  liave  ever  claimed, 
or  that  they  or  either  of  them  have  ever  exer- 
cised, or  are  now  exercising,  the  ollice  of 
judges  of  the  supreme  court;  that  they  or 
either  of  them,  as  such  or  otherwise,  claim 
the  right  to  or  do  pass,  or  have  ever  passed, 
upon  cases,  or  any  case,  appealed  from  the 
superior  court  to  said  supreme  court,  or  to 
decide,  or  have  decided,  the  same,  by  virtue 
of  their  appointment  as  supreme  court  com- 
missioners or  otherwise;  deny  that  they  or 
either  of  them  claim,  or  have  ever  claimed, 
the  right  or  authority  to  hear  or  determine 
causes,  or  any  cause,  on  appeal  from  the  su- 
perior court  to  the  supreme  court;  deny  that 
they  or  either  of  them  do  claim,  or  have  ever 
claimed,  the  right  to  exercise  any  judicial 
power  within  the  state;  and  deny  that  they 
or  either  of  them  are  or  ever  have  been  usurp- 
ing the  ollice  of  supreme  judge  of  thestr/ieof 
California,  or  exercising  any  judicial  ellice  or 
function  whatever.  They  further  aver  that 
they  are  commissioners  appointed  under  the 
act  of  the  legislature  approved  February  15, 
1889,  to  provide  for  the  appointment  by  the 
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sapreme  court  of  five  commissioners,  to  be 
known  as  '^'commissioners  of  the  supreme 
court."  etc..  and  tliat  the  only  work  which 
tliey  or  eitlier  of  tbero  pertorm,  or  claim 
the  right  to  perform,  or  have  ever  per- 
formed, or  claimed  the  right  to  perform,  by 
virtue  of  tlieir  appointment  or  otiierwise. 
consists  in  the  preliminaty  examination  of 
the  records  and  briefs  in  cases  referred  to 
tliem  by  the  supreme  court,  or  the  justices 
thereof,  and  of  the  authorities  cited  in 
sucir  briefs,  and  in  the  malting  to  the  court, 
and  the  justices  thereof,  of  written  sugges- 
tions and  opinions  of  the  defendants,  orbome 
of  them,  as  to  the  pro|)er  disposition  of  said 
causes,  so  referred  as  aforesaid,  for  the  con- 
aidenvtion  of  the  said  court  and  justii-es  in  the 
determination  and  disposition  of  said  causes 
by  said  court  and  the  justices  thereof;  that 
said  suggestions  and  opinions  have  no  force 
or  effect  whatever  as  judgments  or  decisions, 
nor  are  they  file- 1  or  recorded  as  such;  that 
neitlier  of  the  defendants  or  any  of  them  ever 
euterordirectanyjudgment  or  decision  what- 
ever in  any  ctise  whatever,  or  ever  have  en- 
tered or  fuuseil  to  be  entered  any  judgment, 
order,  or  decision  whatever,  in  any  case 
whatever,  or  ever  claimed  the  right  so  to  do; 
that  neither  they  nor  any  of  them  do  perform 
or  exercise,  or  ever  have  performed  or  exer- 
cised, any  other  function  than  as  aljove  stet- 
ed.  They  further  deny  that  they  or  either  of 
them  bold  or  claim  to  hold  their  positions  as 
such  commissioners  under  the  said  act  of 
March  12,  1885,  or  any  act  amendatory  there- 
of or  supplementary  thereto. 

On  the  issues  thus  framed  trial  was  had, 
resulting  in  a  judgment  in  favor  of  the  de- 
fendants, and  dismissing  the  action.  Motion 
for  a  new  trial  was  made,  and  heard  upon  a 
statement  of  the  case,  and  denied,  when 
plalntifl  ap|)ealed  from  the  judgment,  and 
from  the  order  denying  the  motion  for  new 
trial. 

Upon  the  record,  and  as  the  case  is  pre- 
sented in  this  court,  there  are  but  two  ques- 
tions for  coiisiileration:  (1)  Is  the  act  un- 
der which  it  is  conceded  that  these  defend- 
ants were  appointed — the  act  entitled  "An 
act  to  provide  for  the  appointment  by  the 
supreme  court  of  five  commissioners,  to  be 
known  as  'commissioners  of  the  supreme 
court.'  and  to  apfioint  a  secretary  therefor, 
to  relieve  said  court  from  the  overburdened 
condition  of  its  calendar,  and  to  provide  for 
the  compensation  of  said  commissioners  and 
secretiiry,  and  to  appropriate  money  there- 
for," approved  February  1.5,  18H9,  (St.  1889, 
p.  13) — in  conflict  with  the  constitution? 
(2)  Are  the  defendants  usurping  powers  not 
conferred  by  the  act? 

1.  The  first  section  of  the  act  is  the  only 
one  which  needs  to  be  considered  in  the  dis- 
cussion of  either  of  these  questiorut.  It  reads 
as  follows:  "Section  1.  The  supreme  court 
of  the  slate  of  Odifornia  shall  immediately, 
upon  the  expinition  Of  the  term  of  odice  of 
the  present  supreme  court  commissioners, 
appoint  five  persons,  of  legal  learning  and 


personal  worth,  as  commissioners  of  said 
court.  It  shall  be  the  duty  of  said  commis- 
sioners, under  such  rules  and  regulations  as 
said  court  may  adopt,  to  assist  in  the  per- 
formance of  ite  duties,  and  in  the  disposition 
of  the  numerous  causes  now  pending  in  said 
court  undetermined.  The  said  commission- 
ers shall  hold  oflice  for  the  term  of  four  rears 
from  and  after  their  appointment,  during 
which  time  they  shall  not  enga<re  in  the 
practice  of  the  law.  They  shall  each  receive 
a  salary  equal  to  the  salary  of  a  judge  of  said 
court,  payable  at  the  same  time  and  in  the 
same  manner.  Before  entering  upon  the  dis- 
charge of  their  dutiA  they  shall  each  take  an 
oath  to  support  the  constitution  of  the  United 
States  and  the  constitution  of  the  state  of 
California,  and  to  faithfully  discharge  the 
duties  of  the  office  of  commissioner  of  the 
supreme  court  to  the  best  of  tlieir  ability. 
The  said  court  shall  have  power  to  remove 
any  and  all  members  of  said  commission  at 
anytime,  by  an  order  entered  on  the  minutes 
of  said  court,  and  all  vacmcies  in  said  com- 
mission shall  be  filled  in  like  manner." 

This  section  contains  all  that  there  is  in 
the  entire  act  on  the  subject  of  the  powers  or 
duties  of  the  commissioners.  Every  pre- 
sumption is,  as  is  tbecase  with  all  It^islative 
enactments,  in  favor  of  the  constitutionality 
of  the  provision.  It  was  enacted  by  a  sen- 
ate and  assembly,  every  member  of  which 
was  sworn  to  support  the  constitution,  and 
is  presumed  to  have  passed  his  judgment  to 
the  effect  that  it  is  not  in  conflict  with  that 
instrument.  It  was  approved  by  tlie  chief 
executive,  who  was  under  like  obligation, 
and  whose  judgment  is  usually  exercised  with 
even  more  deliberation  than  can  be  liaJ  in  the 
hurry  and  confusion  often  attending  u|>on 
the  action  of  legislative  b<Klies.  The  judg- 
ment of  these  two  g^reat  departments  of  the 
governm>-nt  is  not  to  be  liuhtly  disregarded 
or  turned  aside.  Yet  it  is  the  province  of  the 
judicial  department  to  finally  determine  the 
question  of^  the  constitutionality  of  this  or 
any  other  statute  law.  whenever  a  litigant 
shall  chiillenge  the  judgment  of  the  other  de- 
partments, and  appeal  to  this  for  that  final 
determination.  It  is  also  the  duty  of  the  ju- 
dicial department,  of  its  own  motion,  to  pass 
upon  and  determine  this  question  for  itself, 
whenever  it  is  called  upon  to  act,  in  the  exer- 
cise of  its  own  jurisdiction,  under  a  statute 
like  the  one  under  consideration.  This  court 
was  so  called  upon  to  act  when,  on  the  13th 
day  of  May,  1889,  it  appointed  lliese  commis- 
si<mers,  under  and  in  conformity  with  the 
provisions  of  said  act  of  February  15,  1889. 
By  the  very  act  of  appointment  it.  by  neces- 
sary implication,  if  not  by  direct  rulintr,  held 
the  act  to  be  a  valid  law  under  the  constitu- 
tion; and  this  holding  was  not  without  direct 
precedent,  even  in  this  state  and  under  the 
present  constitution.  Under  a  similar  act. 
approved  March  12,  1885.  this  court  as  then 
constituted  nppointed  a  commission  for  a  like 
I  purpose,  and  with  like  powers,  consisting  of 
'  three  members,  and  by  such  appointment 
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recognized  the  act  as  a  valid  law  under  the 
constitution.  From  that  time  until  the  cre- 
ation of  tlie  present  board,  under  the  act  of 
1889,  the  commissioners  so  appoint-d  exer- 
cised all  the  functions  that  are  authorized  to 
be  exercised,  or  are  in  fact  exercised,  by  these 
defendants  under  tliesaid  act  of  1889.  That 
commission  and  the  present  one  have,  un- 
challenged, assisted  the  court  in  the  exami- 
nation and  preparation  for  decision  of  over  a 
thousand  cases  wherein  the  judgments  were 
coram  non  judioe,  if  it  be  true,  as  claimed 
by  the  relator,  that  the  act  authorizes  the 
commissioners  to  exercise  functions,  ami  they 
have  exercised  functions,  judicial  in  their 
character,  and  wliich,  by  the  constitution, 
are  conferred  alone  upon  the  justices  of  this 
court.  To  reverse  a  constriictiim  wliich  must 
of  necessity  have  been  given  to  these  stat- 
utes before  or  at  the  time  of  the  appointment 
of  these  commissioners,  and  which  has  been 
acquiesced  in  for  so  long  a  time,  and  there- 
by produce  such  a  result  ns  would  follow  such 
reversal,  is  a  thing  wiiich  ought  not  to  be 
done: by  any  court,  unless  there  is  found  the 
gravest  necessity  for  doing  it.  If  the  ques- 
tion of  the  constitutionality  of  the  act  was 
even  doubtful,  after  such  a  lapse  of  time  and 
such  a  practice  under  the  act,  the  doubt 
ouxht  to  be  resolved  in  favor  of  its  validity, 
and  the  case  t>e  left  to  rest  on  the  doctrine 
of  stare  decisis. 

But  to  our  minds  there  is  no  donbt  about 
the  validity  of  the  statute.  In  the  language 
of  the  court  below:  "The  act  in  question  is 
not  open  to  objection  of  a  constitutional 
character.  In  order  to  bring  it  into  coiiriict 
with  the  constitution,  a  strained  construction 
of  its  words  becomes  necessary,  as  well  as  an 
utter  disregard  of  the  natural  import  of  those 
words.  *  •  *  The  phrase  'assist  the 
court 'must,  for  the  purpose  of  creating  a 
conHict,  be  understood  not  merely  to  fac.li- 
tate  the  court,  which  is  the  natural  import, 
— to  lessen  its  labors, — but,  beyond  this,  to 
assume  the  exercise  of,  or  a  participation  in 
the  exercise  of,  the  appropriate  function  of 
the  court  to  decide  causes;  that  the  commis- 
sioners  are  to  take  part  in  that  decision  as 
the  members  of  the  court  themselves  take 
part  in  it;  in  short, it  is  necessary  to  say  that 
•  assistance'  means 'supersession. '"  Noth- 
ing in  the  language  used,  or  in  its  context, 
will  justify  any  construction  which  will 
bring  the  provisions  of  this  act  in  relation  to 
the  powers  or  duties  of  the  coramissiuners  in 
conflict  with  any  provision  of  the  constitu- 
tion. If  the  language  employed  was  Ciipable 
of  two  or  more  constructions,  any  one  of 
which  would  be  in  harmony  with  the  consti- 
tution, it  would  be  our  d uty  to  give  it  that  con- 
struction. But,  fortunately,  we  are  not 
driven  to  the  selection  of  one  of  several  pos- 
sible constructions.  There  is  but  one  "war- 
ranted by  the  natural  import  of  the  language 
employed."  One  who  attacks  the  constitu- 
tionality of  such  an  enactment  must  nut  only 
overcome  the  strong  presumption  in  favor  of 
its  validity,  but  he  must  show  that,  by  the 


natural  and  necessary  import  of  the  language, 
it  is  clearly  in  condict  with  the  supreme  law. 
That  has  not  been  and  cannot  be  done  in  this 
case.  Not  only  is  there  an  entire  failure  to 
confer  judicial  power  upon  these  commission- 
ers, but  there  is  also  an  entire  absence  of  an 
attempt  to  interfere  with  the  exercise  of  the 
power  conferred  by  the  constitution  upon  and 
belonging  to  the  judicial  department  of  the 
government.  The  legislature  has  provided 
for  the  appointment  and  compensation  of 
these  commissioners.  They  are  given  no 
power  except  to  "assist  the  court,"  under 
such  rules  and  reguUtions  as  it  may  adopt  in 
the  performance  of  its  duties.  The  great 
,  burden  of  the  work  of  this  court  is  that  which 
is  necessarily  done  in  sifting  the  causes,  to 
ascertain,  from  the  mass  of  matter  brought 
here  in  each  case,  the  truth  and  the  law  bear- 
ing upon  it,  preparatory  to  the  processes  of 
adjudication  and  judgment.  To  say  that  the 
court  cannot  be  assisted  in  this  preliminary 
work  by  men  sworn  to  fidelity,  learned  in  the 
law,  unconnected  with  and  unbiased  in  the 
causes,  is  to  deny  us  unbiased  assi'-tance  in 
the  very  direction  in  which  we  are  bound  to 
receive  it,  and  do  receive  it,  in  every  cause 
that  comes  before  us,  from  counsel  not  equal- 
ly free  or  likely  to  give  us  unprejudiced 
opinions  and  statements;  and  to  deny  us 
such  assistance  as  courts  of  every  gra  le  have 
been  accustomed,  time  out  of  mind,  to  re- 
ceive, without  objection,  in  this  country  and 
in  England.  It  is  no  more  unconstitutional 
for  this  court  to  receive  such  assistance  from 
commissioners  designated  by  itself,  or  from 
amici  curice,  than  to  accept  similar  assistance 
from  the  statements  of  I'act  and  arguments 
of  the  counsel  in  the  cause.  As  well  might 
it  be  said  that  section  266  of  the  Code  of 
Civil  Procedure,  which  provides  that  the 
secretaries  and  bailiffs  of  tliiscourtshall  bold 
their  offices  at  the  pleasure  of  the  justices, 
and  "shall  perform  such  duties  as  may  he  re- 
quired of  them  by  the  court  or  the  justices 
thereof,"  is  unconstitulicmal,  and  conferred 
upon  those  officers  judicial  power.  "Th« 
power  to  hear  (examine)  causes,  and  report 
facts  or  conclusions  to  the  court  for  its  judg- 
ment, is  not  judicial,  within  the  meaning  of 
the  constitution."  Shoultz  v.  McPheeters, 
79  Ind.  878.  "No  action  which  is  merely 
preparatory  to  an  order  or  jmlgment  to  be 
rendered  by  some  different  body  can  be  prop- 
erly termed  judicial.  *  *  •  It  is  the  in- 
herent authority  not  only  to  decide,  but  to' 
make  binding  orders  or  judgments,  which 
constitutes  judicial  power;  ami  the  iastru- 
mentalities  used  to  inform  the  tribunal, 
whether  left  to  Its  own  choice  or  fixed  by 
law,  are  merely  auxiliary  to  that  power,  and 
operate  on  persons  or  things  only  through  its 
action,  and  by  virtue  of  it."  Underwood  v. 
McDuffee,  15  Mich.  361. 

The  only  case  cited  by  the  relator  in  sup- 
port of  his  argument  against  the  constitu- 
tionality of  this  act  is  that  of  State  v.  Noble, 
decided  by  the  supreme  court  of  Indiana,  and 
reported  in  21  N.  E.  liep.  244.     While  this 
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case,  or  that  of  any  other  state  court  of  last 
resort,  is  not  binding  as  authority  upon  tliis 
court,  it  would  be  stron>(ly  persuasive,  if  the 
act  of  the  legislature  under  consideration  was 
not  80  unlike  our  own  as  entirely  to  defeat 
the  purpose  for  which  it  is  citeti  here.  There, 
MS  hero,  the  legislature  provided  for  the  ap- 
pointment of  a  commission  to  assist  the  su- 
preme court  in  the  performance  of  its  duties. 
But  there  it  provided  that  the  legislature 
should  appoint  the  commissioners,  and  in  CHse 
of  vacancy  in  the  commission  the  same  should 
be  filled  by  appointment  made  by  the  govern- 
or; thus  taking  away  from  the  judicial  de- 
partment the  power  to  select  its  own  assist- 
ants, and  thrusting  upon  the  court  men  select- 
ed by  the  political  andexecntivedepartments 
of  the  government.  Chief  Justice  Elliott, 
who  wrote  the  opinion,  is  widely  and  favor- 
ably known,  not  only  for  his  legiil  learning 
and  ability,  but  for  the  tenacity  with  which 
he  insists  upon  the  independence  of  the  sev- 
eral departments  of  the  government,  and  re- 
sents any  encroachment  upon  the  powers  and 
rights  of  the  judiciary.  The  only  question 
which  he  was  called  upon  necessarily  to  de- 
cide in  the  case  was  as  to  the  right  of  the 
legislature  to  appoint,  or  to  provide  for  the 
appointment  of,  by  any  other  officer  than  the 
court  itself,  commissioners  who  should  act  as 
assistants  to  the  court  in  the  performance  of 
its  duties.  This  question  he  discusses  ably, 
and  finally  declares:  "It  cannot  be  doubted 
that  judicial  power  includes  the  authority 
to  select  persons  whose  services  may  be  re- 
quired in  judicial  proceedings,  or  who  may 
be  required  to  act  as  the  assistants  of  the 
judges  in  the  performance  of  their  judicial 
functions,  whether  they  be  referees,  receivers, 
attorneys,  masters,  or  commissioners.  *  *  * 
As  the  judicial  power  embraced  the  authori- 
ty to  select  *  assistants  and  ministers '  at  the 
time  the  constitution  was  adopted,  that  right 
was  sanctioned  and  confirmed,  for  it  was  the 
power  then  existing tliat  wassociirefuUyand 
fully  vested  in  the  courts.  It  was,  as  we 
have  shown,  a  well-known  and  fully  recog- 
nized principle  that  courts  should,  as  part  of 
the  judicial  power,  have  the  right  to  choose 
their  own  assistants,  and  the  constitution  has 
secured  and  confirmed  that  principle  beyond 
the  power  of  the  legislature  to  shake  it." 
The  court  then  discusses  other  features  in 
the  act,  not  found  in  our  own,  conferring 
upon  tlie  commissioners  certain  powers  not 
'conferred  by  our  act,  and  which  in  their  nat- 
ure constitute  a  part  of  the  judicial  power  of 
the  court;  and,  in  view  of  these  several  feat- 
ures, holds  the  act  to  be  unconstitutional. 
But,  as  we  read  it,  there  is  nothing-  in  the 
decision  to  indicate  that  the  act  here  under 
consideration  would  have  been  held  by  that 
court  to  be  in  conflict  with  the  constitution, 
or  that  the  legislature  might  not  provide  for 
the  court  itself  appointing  commissioners  to 
assist  it  or  its  justices  In  the  preliminary  and 
preparatory  work  necessary  to  the  tinal  adju- 
dication and  determination  of  the  causes  be- 
fore it. 


2.  Tn  the  investigation  of  the  second  ques- 
tion involved,  one  of  the  justices  of  this  court 
longest  in  commission, — one  who  has  been 
upon  this  bench  ever  since  the  organization 
of  the  court  under  the  present  constitution, 
— and  one  of  the  commissioners  longest  in 
service,  were  called  and  examined  as  wit- 
nesses, and  it  was  agreed  that  the  other  jus- 
tices and  commissioners  would  testify  sub- 
stiintially  the  same  way.  From  the  testimo- 
ny thus  elicited  it  was  distinctly  and  clear- 
ly shown  that  the  answer  of  the  defendants 
was  and  is  true;  that  they  do  not  usurp  the 
functions  of  judges  of  this  court,  and  do  not 
exercise  any  judicial  power  whatever.  They 
receive,  not  from  the  clerk — for  they  have  no 
communication  with  him, — but  from  the 
secretaries  of  the  court,  such  of  the  tran- 
scripts and  briefs  as  the  court  shall  have  as- 
signed to  them,  and  make  a  critical  examina- 
tion of  the  transcripts,  briefs,  apd  of  the 
authorities  cited  by  counsel,  and  report  to 
the  court  the  result  of  such  examination, 
with  their  opinion  thereon,  accompanied 
with  a  citation  of  the  authorities,  and  also 
with  frequent  references  to  folios  of  the 
transcript,  to  aid  the  court  in  its  investiga- 
tions. These  reports  and  opinions  have  no 
force  or  effect  whatever  as  judgments  of  the 
cou  t,  do  not  go  to  the  clerk,  but  through  the 
secretaries  come  back  to  the  judges,  and  they 
never  reach  the  office  of  tli^  clerk  of  the  court, 
or  become  in  any  manner  public,  unless,  up- 
on examination  by  the  justices  themselves  of ' 
the  record,  the  briefs,  and  the  opinions  so 
furnished  by  the  commissioners,  they  are  ap- 
proved and  adopted  by  a  constitutional 
number  of  the  justices,  and  the  judgment  of 
the  court  is  ordered  in  conformity  tiierewith. 
Many  of  these  reports  and  opinions  are  never 
approved  and  never  see  the  light.  Others  of 
them  are  used  in  part,  and  only  in  part.  In 
every  case,  when  the  judgment  is  rendered, 
it  is  the  judgment  of  tlie  court,  and  not  of 
the  commissioners.  Nothing  originates  be- 
fore these  commissioners,  and  nothing  ter- 
minates with  theirlabors  or  their  opinion.  The 
conclusions  to  which  they  arrive  are  but 
opinions  submitted  for  our  adoption,  if  we 
think  they  are  founded  in  reason  and  law. 
Hence  their  reports  and  opinions  are  neither 
decisions  nor  infallible  guides,  but  they  are 
service;ible  instrumentalities  to  aid  us  in  per- 
forming our  functions.  The  commissioners 
exercise  no  power  proprio  vigore.  The  court 
acquires  the  jurisdiction,  and  the  court  ren- 
ders the  judgment  upon  the  controversy. 
Therefore  the  whole  exercise  of  the  judicial 
power  is  by  the  court,  the  commissioners 
acting  only  in  an  intermediate  capacity,  as 
auxiliary  to  the  court  in  the  ascertainment 
of  certain  facts  and  law  necessary  to  its  en- 
lightenment in  giving  the  proper  decision 
and  judgment. 

Another  objection  urged  against  this  com- 
mission is  that  the  re|)orts  and  opinions  of 
the  coramissionei's  are  likely  to  or  may  have 
an  undue  influence  on  the  court,  or  the  jus- 
tices thereof,  in  their  subsequent  considera- 
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tion  of  Mir  cases,  and  In  tbe  rendition  of  judg- 
ments thereon.  A  complete  answer  to  tliis, 
80  far  as  this  action  is  concerned,  is  that,  if 
it  has  anj  force  as  an  objection,  it  is  qot  tlie 
fault  of  tlie  act,  but  of  tbe  court.  It  does  not 
);o  to  the  que^ition  of  the  constitutionality  of 
the  law,  nor  does  it  tend  to  show  that  the 
commissioners  are  usurping  judicial  power. 
Neither  do  we  see  any  good  reason  to  appre- 
hend tliat  a  careful  and  impartial  collation 
of  the  facts  and  points  in  a  case,  wlili  refer- 
ences to  the  transcript  for  the  verification 
thereof,  made  by  men  skilled  in  that  service, 
and  entirely  unbiased  and  uninterested  in 
the  cause,  accompanied  by  an  expression  of 
opinion  as  to  the  law  and  reference  to  the 
authorities  to  sustain  it,  as  well  as  a  refer- 
ence to  the  authorities  claimed  to  be  adverse 
to  such  opinion,  is  any  more  likely,  or  even 
as  likely,  to  improperly  influence  the  court 
in  arriving  at  a  judgment,  as  a  similar  serv- 
ice rendered  by  retained  counsel,  actin<; 
ander  the  spur  of  retainer,  and  in  the  direct 
interest  of  their  clients.  And  such  assist- 
ance the  court  is  constantly  bound,  under 
the  law,  to  receive,  and  give  to  it  most  care- 
ful consideration.  If  this  objection  has  any 
foundation  in  fact,  it  addresses  itself  to  the 
legislature,  and  n<St  to  the  court.  The  judg- 
ment and  order  appealed  from  are  afflrraed, 
and  it  is  further  ordered  that  the  remittitur 
herein  issue  forthwith. 

We    concur:-  McFabland,  J.;    Sharp- 
sTKiN,  J.;  Thornton,  J.;  Paterson,  J. 

Beatty,  C.  J.  I  concur  in  the  judgment 
of  athrmancj,  and  in  most  of  the  reasoning 
of  .Justice  Fox's  opinion,  but  I  do  not  think 
that  a  determination  now  that  the  act  in 
qnestion  is  unconstitutiomd  would  have  the 
effect  of  invalidating  judgments  heretofore 
rendered  in  cases  referred  to  the  commission, 
and  based  upon  their  opinion  or  report. 
Therefore  I  do  not  rely  at  all  upon  the  doc- 
trine of  ttare  decisis  as  a  ground  of  my  con- 
clusions. And  I  do  not  agree  that  there  is 
nothing  in  the  opinion  of  Judge  Elliott,  in 
the  Ciise  of  State  v.  Noble,  to  indicate  that  he 
would  have  held  our  act  unconstitutional. 
On  the  contrary,  he  expresses  views  from 
which,  in  my  opinion,  such  a  conclusion  must 
follow,  but  I  do  not  assent  to  his  views.  It 
seems  to  me  that  the  point  at  which  he  goes 
wrong  is  where  he  declares  that  the  duty  of 
writing  its  opinions  is  speciflcjdly  imposed 
upon  llie  supreme  court  by  the  constitution. 
If  I  held  to  this  view.  I  confess  I  could  see 
no  escape  from  the  conclusion  that  the  duties 
we  assign  to  our  commissioners,  and  which 
are  performed  by  them,  involve  a  dele- 
gation by  us,  and  a  usurpation  by  them, 
of  judicial  functions.  But  I  see  nothing 
in  tbe  language  of  the  Indiana  constitu- 
tion, as  quoted  by  Judge  Elliott,  and 
nothing  in  the  language  of  our  own  consti- 
tution, to  warrant  the  conclusion  that  the 
writing  of  opinions  is  speciiically  imposed 
up<m  tlie  membera  of  the  couit.     The  pre- 


cise language  of  our  constitution  is  as  fol- 
lows: "In  the  determination  of  causes,  all 
decisions  of  the  court  in  bank  or  in  de- 
partments shall  be  given  in  writing,  and  tbe 
grounds  of  the  decision  shall  be  stated." 
Article  6.  §  2.  In  order  to  comply  with  this 
injunction,  it  is  uhdoubtedly  necessary  that 
the  court,  or  some  member  to  whom  the 
duty  is  assigned,  shall  in  most  cases  prepare 
a  written  opinion;  but  there  may  be,  and  in 
fact  are,  many  cases  in  which  the  labor  of 
formulating  a  statement  of  the  grounds  of 
the  decision  has  been  performed  in  advance, 
or  may  be  properly  delegated  to  others.  It 
not  infrequently  happens  that  the  judge  of  the 
superior  court  prepares  an  opinion  fuily  cov- 
ering every  proposition  involved. in  a  case, 
and  that  his  opinion  is  found  to  be  in  all  re- 
spects correct.  In  such  cases  there  is  certainly 
no  necessity  for  the  preparation  of  a  new 
opinion  here,  which  could  differ  in  form  only 
from  the  opinion  of  the  trial  judge.  On  the 
contrary,  this  court  may,  and  frequently 
does,  adopt  the  opinion  of  the  trial  judge  as 
its  own,  and  for  the  reasons  therein  stated 
affirms  the  judgment  or  order  appealed  from. 
Burrell  v.  Haw,  48  Cal.  223;  Meredith  v. 
Supervisors,  50  Cal.  433;  Williams  v.  Will- 
iams, 73  Cal.  101, 14  Pae.  Rep.  394.  Many 
similar  instances  might  be  cited  from  tbe 
reports  of  this  and  other  states,  and  in  this 
case  we  might  well  have  adopted  the  opinion 
of  Judge  Wallace  of  tlie  superior  court  as 
the  grounds  for  allirming  his  judgment. 
Sometimes  a  proposition  covering  the  whole 
or  one  or  more  branches  of  a  case  is  found  to 
be  so  aptly  and  correctly  stateil  in  the  printed 
argument  of  counsel  that  the  court  can  do  no 
better  than  to  adopt  it  as  the  ground  of  its 
decision.  Sneath  v.  Griffln,  48  Cal.  438; 
Brown  v.  liurbank,  64  Cal.  101.  Can  it  be 
said  that  this  is  a  violation  of  the  constitu- 
tion? I  certainly  think  not.  The  object  of 
the  constitutional  requireinent  is  not  to.  com- 
pel tbe  judges  to  formulate  opinions  in  their 
own  language,  but  to  put  upon  record  the 
grounds  of  their  decisions,  for  the  guidance 
of  tbe  public  in  their  business  transactions. 
The  rases  which  are  referred  by  us  to  the 
commission  are  those  which  are  fully  pre- 
sented on  the  papers.  The  object  of  the 
reference  is  to  obtain  a  report  containing  a 
brief  and  logical  statement  of  the  material 
facts  exhibited  by  the  record,  and  of  the  legal 
propositions  upon  which  tlie  judgment  de- 
pends. When  that  report  is  submitted  in 
the  form  of  an  opinion  by  one  or  more  of 
tbe  commissioners,  with  a  suggestion  that 
for  the  reasons  stated  a  particular  judgment 
should  be  given,  it  then  becomes  the  duty  of 
the  court  to  compare  the  report  with  the 
record,  and  with  the  printed  arguments  of 
counsel,  and  to  determine  for  itself  whether 
the  reported  opinion  ought  to  Ite  adopted, 
modified,  or  rejected.  If  upon  such  exami- 
nation the  court  finds  that  the  facts  and  the 
law  have  been  correctly  stated  by  the  com- 
mission, and  it  adopts  tlie  opinion  as  its  own,, 
the  c.ise  is  not  different  from  those  in  which 
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the  opinion  of  tiie  trial  judge  is  adopted. 
Tlic  court,  tliougb  nut  the  autiior  of  tlie 
opinion,  by  adopting  it  nialces  it  its  own. 
"But,"  it  is  aslted,  "if  tliecoiirt,  after  receiv- 
ingthe  report  of  ttie  commission,  re-examines 
the  case  for  itself,  what  is  the  use  of  the 
commission?  It  saves  the  court  no  labor, 
and  does  nothing  to  facilitate  the  disposition 
of  causes. "  This  s  wholly  mistaken  assump- 
tion. The  examination  of  tlie  record  of  a 
case  and  the  argument  of  counsel,  for  the 
purpose  of  ascertaining  the  material  facts 
and  the  law  bearing  upon  them,  is  a  very 
large  part  of  the  labor  of  decision,  but  it  is 
by  no  means  all.  There  are  some  persons  in 
whom  the  literary  faculty  is  highly  developed, 
to  whom  the  writing  of  opinions  may  be  a 
trifling  task,  but  I  apprehend  that,  according 
to  the  experience  of  most  judges,  the  putting 
of  their  opinions  in  form,  even  after  their 
minds  are  fully  made  up,  is  a  very  serious 
labor,  requiring  the  expenditure  of  a  large 
portion  of  the  time  at  Iheir  disposal.  By  the 
labors  of  the  commission  this  time  and  much 
serious  labor  is  saved  to  the  court  in  a  large 
proportion  of  the  cases  referred  to  them, 
without  any  abdication  or  delegation  by  the 
coui-t  of  its  constitutional  functions. 


(82  Cal.  96)  

MoRAN  V.  Gardkmkter  et  al.    (No. 

12.197.) 

(Supreme  Court  of  Callfomia.    Dec.  18, 1889.) 

EXBOUTOBS   AMD    ADMINISTRATOIIS  —  MORTOAGSS— 

Attorney's  Fees. 

1.  tJnder  Code  Civil  Free.  CaL  {  1497,  provid- 
ing for  the  Sling  and  allowance  of  claims  against 
decedents'  estates ;  and  sectiun  15U0,  providing  that 
no  holder  of  any  claim  against  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim  is 
first  presented  to  the  executor  or  administrator, 
except  that  an  action  may  be  brought  by  any  hold- 
er of  a  mortgage  or  Hon  to  enforce  the  same  against 
the  property  of  the  estate  subject  thereto,  where' 
all  recourse  against  any  other  property  of  the  es- 
tate is  expressly  waived  in  the  complaint,— the  pres- 
entation to,  and  allowance  by,  the  personal  repre- 
sentatives of  a  deceased  mortgagor  of  a  claim  found- 
ed upon  the  note  which  the  mortgage  was  given  to 
secure  does  not  bar  the  right  to  proceed  on  such 
mortgage  by  foreclosure  suit. 

•i.  Where  a  mortgage  is  conditioned  as  secu- 
rity, in  addition  to  the  principal  sum  named,  "for 
all  further  advances  to  the  mortgagor  by  the  mort- 

fagee  that  may  exist,  arise,  or  be  contracted  be- 
ore  the  satisfaction  hereof, "  a  subsequent  note, 
indorsed  by  the  mortgagor,  and  by  him  transferred 
to  the  mortgagee,  is  not  secured  by  the  terms  of 
the  mortgage. 

8.  Where  a  mortgage  provides  for  counsel  fees 
in  case  of  foreclosure,  it  is  in  the  discretion  of  the 
oourtto  make  a  reasonable  and  just  allowance  there- 
for without  regard  to  the  amount  speciUed  in  the 
mortgage. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  £.  M.  Gibson,  Judge. 

Action  in  foreclosure  against  the  executors 
of  a  mortgagor.  Plaintiff  had  judgment, 
from  which  defendants  appeal.  Code  Civil 
Proc.  Cal.  §  1497,  provides  for  the  llling  and 
allowance  of  claims  against  decedents'  es- 
tates; and  section  1500  provides  that  "no 
holder  of  any  claim  ag.iinst  an  estate  shall 
maintain  any  action  thereon,  unless  the  claim 
is  tirsl  presented  to  tlie  executor  or  adminis- 


trator, except  in  the  following  case:  An  ac- 
tion may  be  brought  by  any  holder  of  a  mort- 
gi)ge  or  lien  to  enforce  the  same  against  the 
property  of  the  estate  subject  thereto,  where 
all  recouree  against  any  other  property  of  the 
estate  is  expressly  waived  in  the  complaint." 
Naphtaly,  Friedenrich  &  Ackerman,  for 
appellants.  George  M.  Shaw  and  A.  M.  Rot' 
bonough,  for  respondent. 

Fox.  J.  This  is  an  action  by  a  mortgagee 
against  the  executors  of  a  mortgagor  for  fore- 
closure. December  29,  1882,  Johnnne  C.  F. 
Gardemeyer,  otherwise  called  and  usually 
writing  his  name  Christian  Gardemeyer,  made 
to  plaintiff  his  promissory  note  for  68,000, 
due  two  years  after  date,  with  interest  at  the 
rate  of  9  per  cent,  per  annum,  payable  semi- 
annually, and,  if  the  principal  or  interest 
was  not  paid  at  maturity,  then  the  same  was 
to  bear  interest  at  the  rate  of  1  per  cent,  per 
month  until  g:iid.  To  secure  the  {myment 
of  this  note  according  to  the  terms  thereof, 
he  at  the  same  time  made  and  executed  to 
plaintiff  a  mortgage  of  certain  real  estate  sit- 
uate in  the  county  of  Alameda,  which  was 
duly  acknowledged  and  recotxled.  This  mort- 
gage expressed  on  its  face  that  it  was  to  be 
security,  not  only  for  the  promissory  note 
aforesaid,  but  also  "for  all  further  advances 
to  the  mortgagor  by  the  mortgagee,  and  other 
indebtedness  to  the  mortgagor  by  the.  mort- 
gagee that  may  exist,  arise,  or  be  contracted 
bi^fore  the  satisfaction  hereof,  such  further 
advances  and  indebtedness  not  to  exceed  tlie 
sum  of  #500,  exclusive  of  interest"  Noth- 
ing was  ever  paid  on  the  said  promissory 
note,  except  the  interest  to  December  28, 
1884.  According  to  tlie  allegations  of  the 
complaint,  on  the  11th  of  October,  1884,  one 
P.  D.  Gardemeyer  made  his  promissory  note, 
payable  to  the  order  of  the  mortgagor  above 
named,  for  the  sum  of  6750,  due  oneday  after 
date,  with  interest  at  7  per  cent,  per  month 
from  date  until  paid;  that  on  the  22d  of  No- 
vember. 1884,  the  mortgagor,  holder  of  said 
note,  indorsed  and  transferred  the  same  to 
plaintiff;  and  that  no  part  thereof,  principal 
or  interest,  has  been  paid.  It  f  urtlier  appears 
that  on  the  25th  day  of  May,  1885.  the  mort- 
gagor died,  and  in  due  course  his  will  was 
admitted  to  probate,  and  tliree  of  the  defend- 
ants herein  were  appointed  and  qualilied  as 
execuloi's  thereof.  -  The  other  defendants  are 
minor  heirs  of  the  deceased,  and  devisees  un- 
der bis  will.  In  due  course  the  plaintiff  pre- 
sented his  claim  upon  both  these  notes  to  the 
executors  for  allowance,  and  both  were  al- 
lowed and  approved  by  the  execuloi's,  and  by 
the  court  in  probate.  The  claim  as  present- 
ed particularly  speeifled  that  tlie  flrst-name<l 
note  was  secured  by  the  mortgage  above  re- 
ferred to,  reciting  it  by  date  and  place  of  rec- 
ord; but  as  to  the  second-named  note  the 
claim  so  presented  did  nut  make  any  pretense 
that  it  was  secured,  or  that  any  part  of  it 
was  secured,  or  claimed  to  be  secured,  by 
said  mortgage  or  otherwise.  The  mortgage 
provided,  among  other  things,  that  in  case  of 
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roreclosQre  there  stioold  be  allowed,  and  se* 
cured  by  the  mortgage,  a  counsel  fee  of  $100, 
and  5  per  cent,  upon  ihe  amount  found  due. 
The  complaint  whs  in  two  counts, — the  first 
upon  the  note  forS3,000;  and  the  second  up- 
on the  note  of  P.  D.  Gardemeyer,  so  Indorsed 
to  plaintiff  as  aforesaid,  and  claiming  that  as 
to  S(>00  of  said  htst-named  note,  and  the  in- 
terest on  said  $500  at  the  rate  of  7  per  cent, 
per  month,  it  was  secured  br  said  mortgage. 
£acb  count  was  full  and  complete  as  to  form, 
and  each  count  averred  that  6100  and  6  per 
cent,  upon  the  amount  of  the  judj^ment  was 
a  reasonable  amount  to  be  allowed  to  plain- 
tiff aa  counsel  fee  In  the  case.  The  prayer 
was  that  plaintiff  recover  judgment  for  the 
sum  of  S3,000,  with  interest  thereon  at  the 
rate  of  1  per  cent,  per  month  from  December 
28, 18tS4,  interest  payable  semi-annually,  with 
interest  upon  nnpaid  installments  of  interest 
at  1  per  cent,  per  month;  also  for  the  sura  of 
C500,  with  interest  thereon  at  the  rate  of  7 
per  cent,  per  month  from  October  11,  1884; 
and  for  the  sum  of  $100,  and  5  percent,  upon 
the  amount  of  tlie  Judgment  as  counsel  fee, 
and  costs  of  suit,  and  for  a  decree  of  fore- 
closure in  the  usual  form,  directing  that  the 
mortgaged  propert;-  h".  sold  for  the  payment 
of  such  Judg'iiuat,  etc.  To  this  complaint, 
and  each  count  thereof  separately,  the  de- 
fendants demurred.  The  dem  urrer  was  ovpr- 
mled.  The  exeputors  made  default  for  w»inh 
of  answer.  The  minor  heirs  answered  by 
their  guardian  ad  litem,  denying  all  the  alle- 
gations of  the  complaint  except  as  to  their 
own  ata'tiu  to  the  case  and  relations  to  the 
property.  The  case  was  submitted  to  the 
court  upon  the  pleadings,  the  default  of  the 
executors,  and  the  proofs  made  in  open  court, 
and  decree  entered  declaring  that  there  is 
now  (March  16,  1887)  due  to  the  plaintiff, 
upon  the  debts  and  mortgage  set  forth,  the 
sum  of  33,500  principal,  with  the  further  sum 
of  $728.74  interest,  $300  counsel  fees,  and 
$31.50  costs  of  suit,  and  ordering  foreclosure 
and  sale  of  the  property  to  satisfy  the  same, 
and  that  Judgment  be  entered  against  the  es- 
tate for  deficiency,  if  any  there  be.  It  will 
thus  be  seen  that  the  judgment  was  for  the 
principal  sum  claimed  in  both  counts  of  the 
complaint.  Presumptively  interest  is  allowed 
upon  the  sums  claimed  in  both  counts  as 
prayed,  as  no  point  is  made  on  that  subject. 
The  appeal  iii  from  Ihe  judgment,  and  the 
case  cunies  np  on  the  judgment  roll. 

The  point  made  a^ralnst  the  first  count  of 
this  cumphdnt  is  tl)at  the  plaintiff  is  not  en- 
titled to  maintain  this  action  to  foreclose,  for 
the  reason  that  he  bad  already  presented  his 
claim  against  the  estiite  for  the  amount  of 
the  indebtedness  represented  by  the  said 
$3,000  note  and  interest,  and  the  same  had 
been  allowed  and  approved,  and  stood  as  an 
admitted  claim  against  the  estate,  to  be  paid 
in  dne course  of  administration,  and  be,  there- 
fore, no  longer  bad  a  ri^ht  to  proceed  for  the 
collection  of  the  same  by  foreclosure,  and  to 
inbject  the  estate  to  the  costs  and  counsel 
""ees  In  forecloeuie.    Counsel  contend  that. 


having  filed  bis  claim  under  section  1497, 
Code  Civil  Proc.,  a  mortgagee  is,  under  the 
present  constitution  and  statutes,  thereafter 
barred  of  the  right  to  proceed  by  foreclosure, 
unless  the  right  is  given  bysection  1500,  and 
that  under  that  section  it  is  only  given  where 
he  declines  to  file  his  claim  under  section 
1497,  and  elects  to  look  to  the  mortgaged 
property  alone  for  the  recovery  of  his  money, 
and  expressly  waives  all  claim  against  thees> 
tate  for  deficiency  and  all  claim  for  counsel 
fee;  also  claiming  that  when  his  claim  is  once 
filed  and  allowed  he  is  amply  protected  by  the 
provisions  of  section  1569,  Id.  We  cannot 
concede,  as  counsel  contend,  that  this  is  now 
an  open  question  in  this  court.  The  point 
made  was  directly  decided,  against  the  posi- 
tion taken  by  appellants  here,  in  Society  v. 
Conlln,  67  Cal.  180,  7  Pac.  Kep.  477.  This 
case  was  followed  by  Society  v.  Hutchinson, 
68  Cal.  52.  8  Pac.  Bep.  627,  and  Wise  v. 
WllUams.  72  Cal.  544. 14  Pac.  Bep.  204,  both 
of  whict.  were  cases  of  foreclosure  after 
presentation  and  allowance  of  the  claim,  and 
where,  but  for  the  presentation  and  allowance 
of  claim,  the  debt  would  have  been  barred  by 
the  statute  of  limitations,  and  mortgage  ex- 
.tinguisbed;  and  in  both  cases  the  court  held 
that  the  action  could  be  maintained,  and  that 
the  debt,  by  reason  of  the  fact  that  it  bad 
been  presented  and  allowed,  did  not  and 
would  not  become  barred  pending  adminis- 
tration. On  the  authority  of  these  decisions, 
we  must  hold  that  this  point  is  not  well  taken, 
and  under  the  statute  we  see  no  reason  to 
doubt  the  correctness  of  this  conclusion. 

To  the  second  count  of  the  complaint  the 
defendants  made  the  same  point,  under  the 
cause  of  demurrer  that  the  same  did  not  state 
facts  sufilcient  to  constitute  a  cause  of  action, 
and  specially  demurred  for  that  it  affirma- 
tively appeared  on  the  face  of  the  complaint 
that  the  indebtedness  therein  set  forth  was 
not  secured  by  the  said  mortgage,  that  it  was 
not  presented  to  the  executors  as  a  claim  se- 
cured by  said  mortgage,  and  did  not  rank  as 
a  secured  claim  against  said  estate.  The 
court  overruled  this  demurrer,  and  in  its  de- 
cree, as  already  shown,  allowed  $500  of  this 
note,  with  the  interest  thereon,  as  secured  by 
this  mortgage,  and  ordered  foreclosure  there- 
for. In  this  we  think  the  court  erred.  By 
no  fair  construction  of  tlie  terms  of  that 
mortgage  can  it  be  held  that  the  plaintiff 
could  go  out  and  buy  up  the  notes  of  third 
parlies,  UfKin  which  his  mortgagor  was  a 
simple  indor8er,and  hold  the  same  as  secured 
by  that  mortgage.  Besides,  in  presenting  his 
claim  thereon  to  the  executors,  and  to  the 
court  sitting  in  probate,  he  did  not  present 
it  as  a  secured  claim,  but  it  was  presented 
and  allowed  as  an  unsecured  claim  against 
the  estate,  to  be  paid  in  due  course  of  ad- 
ministration. Bespondent,  however,  claims 
that  it  was  averred  in  the  complaint,  and  ad* 
mitted  by  the  demurrer,  that  the  claim,  to 
the  extent  allowed  in  this  decree,  was  se- 
cured by  that  mortgage,  and  that  consequently 
the  decree  in  that  regard  is  in  accordance 
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with  the  admissions  of  the  pleadings.  "We 
have  looked  in  vain  for  any  such  allegation 
In  the  complaint,  and,  If  there  was  such  an 
averment  in  one  part  of  the  complaint,  it  was 
contradicted  by  the  copy  of  the  sworn  claim, 
as  presented  to  the  executors,  which  copy 
was  annexed  to  and  made  a  part  of  the  com- 
plaint. 

The  mortgage  having  provided  for  counsel 
fee  in  case  of  foreclosure,  it  was  and  is  in 
the  discretion  of  the  court  below  to  make 
such  allowance  as  in  its  judgment  was  rea- 
sonable and  just,  without  regard  to  the  amount 
or  percen  tage  speci  li  ed  i  n  the  mortgage.  The 
court  seems  to  haveacted  on  this  understand- 
ing of  tlie  law,  and  we  cannot  say  that  there 
was  any  abuse  of  discretion  in  the  allowance 
made.  The  judgment  and  decree  must  be  re- 
versed as  to  so  much  of  it  as  is  based  upon 
the  cause  of  action  set  out  in  the  second  count 
of  this  complaint,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with 
this  opinion.    So  ordered. 

We  concur:    Works,  J.;  Paterson,  J. 

(82  Cal.  102)  , 

MoRAN  «.  Gardemeyeb  et  al.  (No.  12,198.) 
{Supreme  Court  <if  CaliSomia.  Dea  18,  1889.) 
MoRTOAOBS— Debts  SecurkdI 
A  mortf^Bge  containing  the  condition  that. 
In  addition  to  the  principal  Rum  secured,  it  shall 
be  security  lor  "all  further  advances  to  the  mort- 
gagor by  the  mortgagee  that  may  exist,  arise,  or 
be  contracted  before  the  satisfaction  hereof, "  does 
not  cover  a  subsequent  note  given  to  ihe  mortgagee, 
containing  this  clause:  "This  note  is  secured  by 
crup  mongage, "  so  that  the  holder  may  sue  the 
mortgagor's  executor  without  presenting  the  claim, 
as  provided  by  Code  Civil  Proa  CaL  $  1500,  In  case 
of  claims  secured  by  mortgage. 

Department  1.  Appeal  from  superior 
court,  Alameda  county ;  E.  M.  Gibson,  Judge. 

Naphtaly,  Frtedenrich  &  AekerrAan,  for 
appellants.  George  M-  Shato  and  A.  M.Ros- 
borough,  for  respondent. 

Fox,  J.  With  the  exception  that  the 
amounts  are  different,  and  the  mortgage  is 
upon  different  property,  this  case  is  exactly 
like  No.  12,197,  ante,  6,  between  the  same 
parties,  (decided  this  day,)  in  all  that  relates 
to  the  cause  of  action  set  out  in  the  first 
count  of  the  complai  nt,  and  in  all  that  relates 
to  the  course  of  procedure  in  the  cause,  and 
the  judgment  and  decree  therein  rendered. 
Without  repeating  the  history  of  the  case  in 
detail,  on  the  authority  of  the  decision  in  said 
No.  12,197,  we  hold  that  the  objection  to  the 
Judgment  and  decree  is  not  well  taken,  so 
far  as  the  same  relates  to  the  cause  of  action 
set  out  in  tlie  first  count  of  the  complaint. 
The  mortgage  was  exactly  the  same  as  the 
other  on  the  subject  of  future  advances  and 
indebtedness.  Long  after  the  date  of  the 
mortgage  and  of  the  note  therein  set  out  (the 
subject-matter  of  the  first  count)  the  mortga- 
gor made  and  executed  to  the  mortgagee, 
plaintiff  herein,  his  promissory  note  for  the 
sum  of  $1,303,  payalile  on  tlie  1st  of  Septem- 
ber, 18tj4,  witli  interest  at  the  rate  of  1  per 
cent  pet  month,  which  note  contained  these 


clauses:  "In  case  of  suit  to  collect  this  note, 
or  any  part  thereof,  I  agree  to  pay  attorney's 
fees  and  costs  of  rourt,  which  shall  be  includ- 
ed in  the  judgment.  This  note  is  secured  by 
crop  mortgage. "  In  due  course  plaintiff  pre- 
sented his  claim  against  the  estate  of  the 
mortgagor,  upon  this  note,  asserting  that  it 
was  secured  by  crop  mortgage,  as  shown  up- 
on its  face,  but  making  no  pretense  that  it 
or  any  part  of  it  was  secured  by  the  mortgage 
now  in  suit,  or  otherwise  than  by  such  crop 
mortgage.  It  was  regularly  allowed  as  pre- 
sented. Now,  in  this  foreclosure,  he  sets  it 
up  as  a  separate  cause  of  action,  in  a  second 
count  to  his  complaint,  and  prays  that. it  be 
decreed  that  as  to  $500  of  the  amount,  with 
the  interest  thereon,  it  is  secured  by  this 
mortgage,  and  that  it  be  included  in  the  judg- 
ment of  foreclosure,  with  judgment  docketed 
against  the  estate  for  the  deficiency,  if  there 
be  any.  As  before,  there  is  no  direct  aver- 
ment in  the  complaint  that  this  note  was  se- 
cured by  this  mortgage  to  any  extent,  and  the 
note  itself,  and  the  claim  as  presented  to  the 
executors,  negative  the  proposition  that  it 
was  so  secured,  by  showing  alRrniatively  that 
it  was  otherwise  secured.  If  the  note  had 
been  silent  on  the  subject  of  security,  under 
the  well-establislied  rule  in  regard  to  mort- 
gages given  to  secure  future  indebtedness  we 
should  have  been  constrained  to  liold  that  it 
was  secured  by  the  mortgage  in  suit  to  the 
extent  of  the  limitation  thei^in  prescribed. 
But  as  to  this  note  the  plaintiff  has  accepted 
it,  expressing  upon  its  face  that  it  is  otlier- 
wise  secured  as  to  its  entirety,  and  with  no 
expression  indicating  that  it  is  secured  by 
tliis  mortgage,  either  in  whole  or  in  part. 
He  has  failed  anywhere  to  advise  the  execu- 
tors that  it  is  so  secured.  We  must  hold  that, 
if  he  could  resort  to  this  security  at  all  upon 
that  note,  it  could  only  be  for  the  deficiency, 
after  exhausting  the  other  security.  And  it 
is  by  no  means  certain  that  he  could  do  that; 
that  as  to  such  deficiency,  if  there  should  be 
one,  he  would  not  be  remitted  to  his  estal>- 
lished  claim  against  the  estate,  to  be  paid  in 
due  course  of  administration.  It  is  unnec- 
essary to  decide  that  question  here,  for  in 
this  case  he  has  made  no  attempt  to  show 
that  he  has  exhausted  the  direct  security  giv- 
en for  the  payment  of  that  note.  It  follows 
that  the  judgment  and  decree  in  this  case 
must  be  reversed,  so  far  as  it  is  based  upon 
the  cause  of  action  set  out  in  the  second  count 
of  the  complaint,  and  the  case  be  remanded 
for  further  proceedings  in  accordance  with 
this  opinion.    So  ordered. 

We  concur :   Works,  J.;  Pate3180h,  J. 


(82  Cal.  104) 

Miller  «.  Prentice.    (No.  12,239.) 
(Supreme  Court  of  CaHfomia.     Deo.  18, 1889.) 

School  Lands— CESTinoATa'  of  Pobchass. 
A  certificate  of  purchase  of  state  school 
lands,  issued  under  FoL  Code  CaL  %  S495,  requir- 
ing an  applicant  to  make  affidavit  whether  the 
land  is  or  is  not  suitable  for  cultivation,  and,  if  it 
is,  tbat  he  Is  an  actual  settler  thereon,  is  only 
primaJaeU  evidence  of  the  purohaser'a  title,  and 
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may  be  impcnchcd  by  proof  showing  that  he  was 
not  legally  entitled  to  purchase  the  land. 

Department  2.  Appeal  from  superior 
court,  Monterey  county;  John  K.  Alex- 
AKDER,  Judge. 

Qeil  <£  Morehouse,  for  appellant.  Wehb  & 
Sherwood,  for  respondent. 

Sharfstein,  J.  Ejectment.  C!omplaint 
in' the  usual  form,  all  the  allegations  of  which 
are  denied  by  the  answer.  The  demancied 
premises  were  state  school  lands.  PlaintifC 
relies  on  a  certilicate  of  purchase  as  estab- 
lishing his  title  and  right  to  the'possession 
of  said  premises.  The  court  found  for  plain- 
tiff, entered  judgment  in  his  favor,  and  de- 
nied defendant's  motion  for  a  new  trial. 
From  the  judgment  and  order  denying  his 
motion  for  a  new  trial  defendant  appeals. 
His  contention  here  is  that  lie  proved  on  the 
tri.Hl  that  the  land  is  suitable  for  cultivation, 
and  that  phiintiff  had  neve;  been  an  actual 
settler  on  it,  and  that  plaintiff  is  not  a  citizen 
of  the  United  States. 

That  the  plaintiff  was  never  an  actual  set- 
tler on  the  demanded  premises  is  shown  by 
evidence  free  frofu  conflict;  and  by  evi- 
dence likewise  free  from  conflict  it  is  shown 
that  the  defendant  was  an  actUHl  settler  on 
said  premises,  and  that  he  had  applied,  in 
the  proper  mode,  to  purchase  the  same  from 
the  state.  One  of  the  requirements  of  the 
Code  is  that  any  person  desiring  to  purchase 
any  portion,  not  less  than  the  smallest  legal 
subdivision  of  any  of  the  sixteenth  and 
thirty-sixth  sections,  inake  an  affidavit  stat- 
ing "whether  the  land  is  or  is  not  suitable 
for  cultivation;  and,  if  it  is,  that  the  appli- 
cant is  an  actual  settler  thereon. "  In  this 
case  the  plaintiff  did  not  state  in  his  affidavit 
whether  the  land  was  or  was  not  suitable  for 
cultivation,  and  the  evidence  on  the  trial,  we 
think,  without  material  conflict,  shows  that 
it  was  suitable  for  cultivation.  The  plaintiff 
states  in  his  testimony  "that  the  land  is  what 
you  would  call  grazing  land.  Some  of  it 
could  be  plowed,  but  not  more  than  the 
smallest  legal  subdivision  at  any  one  place. 
I  don't  think  you  could  find  more  than 
eighteen  or  twenty  acres  at  any  one  place,  if 
you  could  find  that,  which  you  could  plow. 
The  laud  is  hilly,  and,  in  my  judgment,  not 
fit  for  agriculturi*."  We  do  not  think  that 
this  materially  conflicts  with  the  testimony 
of  witnesses  who  testify  that  they  are  well 
acquainted  with  the  land  in  controversy,  and 
that  it  is  suitable  for  cultivation.  The  evi- 
dence as  to  the  citizenship  of  plaintiff  is 
clearly  insuflicient  to  establish  that  fact.  He 
swears  that  he  was  born  in  France,  and  was 
naturalized  in  the  city  of  New  York,  but  has 
lost  his  naturalization  papers.  We  do  not 
doubt  that  the  defendant,  who  is  in  the  act- 
ual occupation  of  the  premises,  is  in  a  posi- 
tion to  show,  when  his  right  of  possession  is 
assailed,  that  his  assailant  has  no  title  or 
right  of  possession  in  and  to  the  premises. 
The  plaintiff's  certificate  is  only  prima  facie 
ttviJeuce  of  his  title,  and  may  be  impeached 


by  proving  that  he  could  not  legally  purchase 
the  land.  As  we  have  before  stated,  his  af- 
fidavit is  defective,  in  omitting  to  state 
whether  the  land  was  or  was  not  suitable  for 
cultivation;  and  the  evidence  shows  that  it 
was,  and  that  plaintiff  was  not  an  actual  set- 
tler upon  it.  Therefore,  the  finding  of  the 
court  that  the  plaintiff  is  the  owner  of,  and 
entitled  to  the  possession  of,  the  den^anded 
premises,  is  not  justified  by  the  evidence. 
Judgment  and  order  reversed. 

Weconcur:THOBNTON,  J.;  MoFarland,  J. 


(82  Cal.  174) 

RiOBABDSON  et  al.  V.  BuTLKB  et  al.    (No. 

12,454;) 
(Supreme  Court  of  CaHfomia.    Dec.  23,  1889.) 
ISXBCUTOKSA.ND  Administrators — Sklb  of  Land — 

FrOCESDIN'OS    of   FbOBATB    CoUKT — COLLATBR/LL 

Attack. 

1.  A  petition  for  a  sale  of  land  by  an  adminis- 
trator, aided  by  an  inventory  which  was  made  part 
of  it,  described  the  land  as  an  undivided  half  in- 
terest in  the  Sharp  and  Sproultract,  situate  in  San 
Francisco,  and  then  gives  metes  and  bounds,  ex- 
cepting certain  parcels  heretofore  conveyed,  which 
are  delineated  and  marked  on  a  map  or  diagram 
"on  file  herein."  This  map,  at  the  time  of  trial, 
could  not  be  found.  It  further  stated  that  under 
certain  legislative  acts  all  of  said  land  was  re- 
served and  appropriated  by  the  public  for  a  park, 
except  that  portion  described  in  Schedule  B,  and 
another  portion  assigned  t«  S.  under  a  decree  for 
partition,  which  was  referred  to;  that  the  only 
real  property  to  which  the  estate  was  entitled  was 
that  described  in  Schedule  B,  and  that  the  con- 
dition and  value  of  the  same  are  set  forth  in  said 
schedule.  Schedule  B  contained  full  descriptions 
of  all  the  lands  belonging  to  the  estate.  Held,  ■ 
that  the  description  was  sufBcient,  under  Code 
Civil  Proc.  Cal.  |  1537,  requiring  the  petition  to 
contain  a  description  of  the  property,  and  the  con- 
dition and  value  thereof. 

2.  The  designation  of  a  city  lot  as  "unim- 
proved" is  a  sufilcient  description  of  its  condition, 
as  required  by  section  1537. 

3.  In  a  petition  by  an  administrator  to  sell  land, 
simply  to  provide  for  the  family  allowance  and  fut- 
ure expenses  of  administration,  where  the  prior 
accounts  of  the  administrator  have  been  settled,  an 
averment  that  there  are  no. debts  or  expenses  ac- 
crued and  unpaid  is  a  sufBcient  statement  of  the 
debts,  expenses,  and  charges  of  administration  re- 
quired bv  Code  CivU  Proc.  Cal.  S  1537. 

4.  Where  It  appears  from  the  petition  that  the 
amount  necessary  to  be  raised  is  between  $10,000 
and  tl  1 ,000,  and  the  property  consists  of  several  lots 
and  parcels,  a  provision  that  the  sale  shall  cease 
when  an  amount  not  less  than  $10,000,  and  not  more 
than  $11,000,  shall  be  obtained,  does  not  invalidate 
the  order  of  sale. 

5.  An  adjudication  by  the  probate  court  that  a 
notice  of  sale  had  been  posted  in  three  public 
places  cannot  be  attacked  collaterally. 

6.  Where  certain  schedules  were  annexed  to 
and  made  part  of  the  petition,  a  verification  placed 
before  the  schedules  is  not  improper. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  Q. 
Maouire,  Judge. 

Jarboe,  Harrison  &  Qoodfellow,  for  appel- 
lants.   J.  O.  Bates,  for  respondents. 

McFablaxu,  J.  Action  to  quiet  title. 
Judgment  for  plaintiffs,  from  which,  and 
from  an  order  denying  a  new  trial,  the  d» 
fendunts  Kate  Dunne  aitd  Alice  Dunne  ap- 
peitl.    riidntiffs  claim  title  to  tlie  disputed 
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premises  as  heirs  at  law  of  their  deceased 
father,  John  Sproul.  Defemhmts  claim  title 
under  a  probate  sale  made  to  their  grantors 
in  the  course  of  the  administration  of  the  es- 
tate of  said  Sproul,  deceased,  upon  the  peti- 
tion of  his  administratrix,  Mary  Ann  Sproul. 
The  court  below  ruled  said  sale  to  be  void, 
and  prartically  the  only  question  in  the  case 
is  whether  or  not  that  ruling  was  correct 
The  court  below  merely  found,  generally,  tliat 
"said  sale  was  void  in  law,  and  passed  no 
title  to  said  Moxley  and  Kingwell,  (plain- 
tiff's grantors,)  or  either  of  them;"  and  dnea 
not  find  any  speciQc  facts  upon  which  that 
conclusion  was  based.  But  the  brief  of  re- 
spondent's counsel — waiving,  for  tlie  present, 
appellant's  objection  to  the  findings  for  in- 
sufficiency —  discloses  the  grounds  of  the 
finding,  and  the  main  one  is  th»t  the  petition 
for  the  sale  did  not  contain  a  description  of 
the  real  property  of  the  estate,  and  a  state- 
ment of  its  condition  and  value,  as  required 
by  section  1537,  Code  Civil  Froc. 

It  is  no  doubt  the  settled  rule  here  tliat  the 
application  of  an  administrator  for  the  sule 
of  lands,  belonging  to  the  estate  is  an  inde- 
pendent proceeding;  that  the  jurisdiction  of 
the  probate  court  over  it  does  not  come  from 
Its  general  jurisdiction  over  the  administra- 
tion of  the  estate,  but  from  the  petition  for 
the  sale;  and  that  the  petition  must  comply 
with  the  requirements  of  the  Code.  Pryor  v. 
Downey,  50  Cal.  398,  and  cases  tliere  cited. 
And  we  apprehend  that  this  rule  is  not 
changed  by  the  provisions  of  the  present  con- 
stitution, which  gives  jurisdiction  of  protrate 
business  to  acourtof  general  jurisdiction;  or 
by  the  fact  that  the  Code  no  longer  requires  a 
deficiency  of  personal  property  to  be  shown, 
before  there  can  be  any  valid  sale  of  real 
property.  But,  as  was  -said  in  Stuart  v. 
Allen,  16  Cal.  501:  "In  order  to  the  exercise 
of  jurisdiction,  it  is  not  necessary  that  there 
should  be  a  literal  compliiince  witit  the  direc- 
tions of  the  statute.  A  substantial  compli- 
ance is  enougli."  A  court,  Iceeping  in  view 
the  interests  of  l>oth  heirs  and  purcliasers  in 
good  faith  for  value,  (as  in  this  case,)  ought 
not  to  consider  the  provisions  of  the  Code  as 
presenting  an  intricate  verbal  puzzle  which 
must  he  worked  out  minutely,  and  with  ex- 
treme exactness,  in  tlie  petition.  Such  a 
view  would  make  grave  rights  of  property 
dependent  U(jon  the  doing  of  mere  trifiing 
tricl(S.  Looicing  at  the  purposes  of  the  Code 
provisions  on  the  subject, — gathered,  of 
course,  from  their  language, — a  petition 
should  be  considered  sufficient  if  it  fully  and 
fairly  answers  those  purposes;  and  the  main 
purpose,  clearly,  ia  to  inform  the  court 
about  the  condition  of  the  estate,  so  that  it 
may  pass  upon  the  necessity  and  propriety  of 
the  sale.  And,  with  these  views,  we  thinli 
that  the  petition  involved  in  this  case  was 
sufficient.  ' 

John  Sproul  died  in  January,  1869;  and 
the  petition  was  not  filed  until  November, 
1874, — nearly  five  years  afterwards.  It  is 
quite  lengthy,  and  covers  16  pages  of  the 


printed  transcript.  With  respect  to  the  real 
property  as  it  stood  when  the  deceased  died, 
the  petition  states  that  on  March  28,  1870, 
she  return»l  to  the  court  "a  true  inventory 
and  appraisement  of  all  the  estate  of  said  de- 
cofised  which  came  to  her  possession  or 
knowledge,  which  inventory  and  appraise- 
ment is  hereby  referred  to,  and  made  a  part 
hereof."  It  then  states  that  "tlie  only  prop- 
ei-ty  which  came  into  the  possession  of  your 
petitioner,  as  appears  by  said  inventoiy  and 
appraisement,  was"  (after  mentioning  per- 
sonal property)  "an  undivided  one-half  in- 
terest in  and  to  tlie  tract  of  land  described  in 
said  inventory,  and  known  as  the  '  Sharp  and 
Sproul  Tract,'  and  owned  in  common  by 
said  deceased  and  G(^o^ge  F.  Sharp,  appraised 
as  of  the  value  of  835,000."  Tiiis  tract  is 
further  described  in  the  petition  as  "situate 
in  said  city  and  county  of  JSan  Francisco,  and 
known  as  'Outside  Lands.'"  Tlie  petition 
further  states  that,  under  certain  acts  and 
ordinances  of  conj^ress,  tlie  state  of  Cali- 
fornia, and  the  city  and  county  of  San  Fran- 
cisco, all  of  said  land  was  reserved  and  ap- 
propriated by  said  city  and  county  for  the 
purposes  of  a  public  park,  the  owners  being 
compensated,  "except  that  portion  thereof 
hereinafter  described  in  Schedule  B,  and  an-, 
other  portion  thereof  assigned  to  George  F. 
Sharp  under  the  decree  of  partition  liereln- 
after  referred  to."  It  is  then  stated  that, 
after  the  administration  had  commenced,  the 
said  Sharp  brought  an  action  against  peti- 
tioner and  the  heirs  of  said  deceased  for  par- 
tition of  all  of  said  reioaininir  land,  except 
that  part  described  in  the  second  sulxiivision 
of  said  Schedule  B;  and  that  on  April  21, 
1874,  by  a  decree  in  that  action,  tlie  lands 
described  in  the  first  subdivision  of  said 
Schedule  B  were  set  apart  in  severalty  to  the 
estate  of  said  Sproul,  deceased.  Said  Sched- 
ule B  contains — First,  descriptions  of  all  the 
various  blocks,  lots,  and  parcels  of  the  land 
thus  set  off  to  the  estate,  and  there  is  no 
pretense  that  such  descriptions  are  not  full 
and  suQIcient;  and,  second,  descriptions  of 
the  lots  and  parcels  in  which  the  estate  and 
said  Sharp  were  still  co-tenants,  and  tiiese 
descriptions  are  also  sufficient.  And  the 
petition  alleges  "that  the  only  real  property 
to  which  said  estate  is  entitled,  or  which 
j'our  petitioner,  as  administratrix  of  said 
estate,  is  in  or  entitled  to  the  possession,  is 
that  described  in  Schedule  B,  and  that  the 
condition  and  value  of  said  real  property  are 
set  forth  in  said  schedule."  It  is  clear, 
tlierefore,  that  the  petition  set  forth  full  and 
clear  descriptions  of  all  the  real  property  of 
the  estate  at  the  time  the  petition  was  filed; 
and,  as  it  gave  tiie  court  complete  informa- 
tion on  that  subject,  it  certainly  complied 
with  the  main  purpose  of  the  Code  in  that 
regard. 

But  it  is  urged  by  respondents  that  the 
sale,  and  all  proceedings  of  the  probate  court 
with  respect  to  it,  should  be  held  absolutely 
void  on  this  collateral  attack,  because,  as 
they  contend,  there  is  no  sufficient  descrij;*- 
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tlon  in  tlie  petition  of  the  land  of  tiie  estate 
Its  it  was  wtien  Spronl  died;  that  is,  "the 
real  property  of  which  the  decedent  died 
seised."  -The  petition,  with  the  inventory 
which  is  a  part  of  it,  describes  the  land  first, 
^nerally,  as  the  undivided  one-half  of  the 
"Sharp  and  Sproul  tract,"  situated  in  San 
Francisco,  and  then  gives  a  description  by 
metes  and  bonnds,  excepting  certain  parcels 
heretofore  conveyed,  which  are  delineated 
and  marlted  with  certain  speeiSc  names  on  a 
map  or  diagram  "on  file  herein ;"  that  is,  on 
file  witli  the  inventory.  But  at  the  time  of 
the  trial — about  17  years  afterwards — such 
map  or  diagram  could  not  be  found  on  file, 
or  among  tlie  papers  of  the  estate,  and  it  is 
argued  that  witliout  this  map  the  description 
is  so  defective  as  to  upset  the  jurisiliction. 
The  land,  however,  down  to  the  decree  of 
partition,  was  always  described  as  the  half 
of  the  Sharp  and  Sproul  tract.  Now,  the 
averments  of  ihe  petition  are  (and  the  juris- 
diition  depends  on  the  avernienti,  not  upon 
their  trutli  or  falsity)  that  all  of  the  said  land 
not  mentioned  in  tlie  second  sulKlivision  of 
Schedule  B  was  divided  by  the  partition  de- 
cree; and  the  parcels  set  off  in  severalty  to 
the  estate  by  that  decree  are  fully  described 
in  the  first  part  of  said  schedule.  And  the 
second  part  of  said  schedule  fully  describes 
all  the  lots  and  parcels  of  said  tra<-t  in  which 
tbe  estate  and  Sharp  were  still  joint  owners. 
It  seems  to  us,  therefore,  tliat  the  averments 
of  the  pctitum  sulHcicntty  showed  to  the 
court  what  the  interest  of  the  deceased  in 
the  "Sharp  and  Sproul  tract"  was  at  the 
time  of  his  death,  and  contained  a  full  de- 
scription of  all  the  real  properly  of  the  estate 
at  the  time  the  sale  was  asked,  and  gave  to 
tbe  court  all  tbe  information  upon  that  sub- 
ject contemplated  by  the  Code,  and  that  the 
sale  was  nut  void  for  want  of  suiticient  de- 
scription of  real  property  in  the  petition. 
Stuart  v.  Allen,  16  Cal.  501;  Fitch  v.  MiUer, 
aO  Cal.  352. 

The  otiier  objections  made  by  the  respond- 
ents are  tmtenable.  The  designation  of  a 
city  lot  as  "unimproved"  is,  we  think,  a 
ButHcient  description  of  its  "condition,"  at 
least,  to  give  jurisdiction  to  tbe  probate 
court. 

The  statement  that  there  were  no  debts  or 
expenses  of  administration  accrued  and  un- 
paid was,  we  think,  sutflcient  to  vest  juris- 
dii-tion,  so  far  as  tliat  point  is  concerned, 
where,  as  in  this  case,  the  prior  accounts  of 
tbe  administratrix  bad  been  settled,  and  thd 
petition  sought  a  sale,  not  to  pay  debts  and 
past  expenses,  but  to  provide  for  family  al- 
lowance and  future  expenses  of  administra- 
tion. 

It  appears  that  the  amount  necessary  to  be 
raised  was  between  $10,000  and  $11,000;  and, 
tbe  property  consisting  of  several  separate 
lots  and  parcels,  the  order  of  sale  provided 
that  "such  sale  shall  cease  when  an  amount 
not  less  than  $10,UO0,  and  not  exceeding  $11,- 
000,  has  been  obtained;"  and  respondent  con- 
lends  that  the  part  of  the  order  just  quoted 


makes  the  whole  void.  We  are  unable  to  see 
any  good  reason  for  that  contention. 

The  probate  court,  in  its  order  confirming 
tbe  sale,  declared  that  the  notice  of  sale  was 
posted  in  three  public  places.  Respondent 
introduced  evidence,  against  the  objection  of 
appellants,  with  intent  to  show  that  one  of 
the  places  was  not  a  "public"  place  within  the 
meaning  of  tlie  Code.  •  But  surely  the  court, 
having  jurisdiction  of  the  proceeding,  could, 
within  that  jurisdiction,  find  the  fact  that  the 
place  was  a  public  place;  and  such  finding 
cannot  be  attacked  collaterally. 

The  position  of  respondent  that  tbe  petition 
was  not  properly  veriBed,  because  the  certifi- 
cate of  verification  is  placed  before  the  sched- 
ules which  were  attached  to  it,  is  not  tenable. 
The  schedules  were  a  part  of  the  petition, 
and  were  as  fully  included  in  the  verification 
as  were  the  parts  which  preceded  the  certifi- 
cate. 

We  see  no  other  attacks  upon  the  jurisdic- 
tion of  the  probate  court  to  order  the  sale 
which  require  special  notice.  It  may  be  re- 
marked that  there  is  no  pretense  that  the  sale 
under  which  appellants  claim  was  in  fact 
fraudulent,  or  without  adequate  consideration 
or  in  any  way  unfair.  To  the  objections 
made  to  It,  may  well  be  applied  that  often 
abused  word  "technical;"  and  we  do  not 
think  that  they  are  suHicient  to  overturn,  for 
want  of  jurisdiction,  the  solemn  judjtment  of 
a  court,  or  to  destroy  a  title  to  realty  honestly 
acquired. 

Appellants  plead  as  a  defense  to  the  action 
section  1573,  which  provides  that  "no  action 
for  the  recovery  of  any  estate  sold  by  an  ex- 
ecutor or  administrator,  under  the  provisions 
of  this  chapter,  can  be  maintained  by  any 
heir  or  other  pers(m  claiming  under  the  de- 
cedent, unless  it  be  commenced  within  three 
years  next  after  the  settlement  of  the  final 
afcount  of  the  executor  or  administrator." 
Counsel  on  both  sides,  in  discussing  the  issue 
made  by  this  defense,  deal  mainly  with  the 
question  whether  this  section  applies  to  ac- 
tions to  quiet  title,  and  whether,  to  make  the 
defense  gooJ,  It  must  not  appear  that  the 
purchasers  were  in  the  actual  adverse  pos- 
session for  three  years.  We  are  inclined  to 
hold  (although  we  do  not  here  undertake  to 
definitely  settle  the  question)  tbat  section 
1573  intended  to  have  settled  within  the  time 
mentioned  all  questions  about  the  validity  of 
probate  sales;  and  that  the  words  "recovery 
of  any  astate"  were  intended  to  and  do  in- 
clude all  actions  which  involve  an  "estate" 
in  the  land  sold,  and  therefore  include  an  ac- 
tion to  quiet  title.  But  in  the  case  at  bar  we 
are  not  able  to  see,  from  the  transcript,  that 
tbe  action  was  not  brought  within  three 
years  after  plaintiffs  attained  their  majority, 
(see  section  1574:)  nor  does  the  record  show 
the  date  of  "the  settlement  of  the  final  ac- 
count" of  the  administratrix.  The  point, 
therefore,  cannot  be  raised  on  tbe  record 
which  is  before  us. 

These  vi^ws  lead  us  to  the  conclusion  that 
the  findings  of  the  court  below,  "that  the 
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proceedings  on  said  administratrix's  sale  of 
said  estiite  of  said  Joltn  Sproul,  deceased, 
were  irregular,  invalid  ia  law,  and  no  title 
passed  under  said  sales;"  that  "the  claims  of 
said  defendants,  and  each  of  them,  are  with- 
out any  legal  right, "  etc. ;  that  "the  plaintifTs 
are  the  owners  in  their  own  right,  as  their 
separate  property,  of  the  parcels  of  land  de- 
scribed in  the  amended  complaint  herein;" 
and  "that  defendants  have  not,  nor  have 
either  of  them,  any  right,  title,  estate,  or  in- 
terest" therein, — are  erroneous.  This  being 
BO,  it  is  unnecessary  to  inquire  if  the  findings 
are  sufficiently  full.  But  the  case  is  not  one 
where  judgment  can  be  ordered  for  appel- 
lants on  the  findings.  All  we  can  do  is  to 
order  a  new  trial.  Judgment  and  order  re- 
versed, and  cause  remanded  for  a  new  trial. 
We   concur:     Thornton,    J.;    Sharp- 

BTEIN,  J. 
Hearing  in  bank  denied: 


(82  Cal.  648)  

Silverman  v.  Ottndelftngeb  et  at.    (No. 

13,330.) 
(Supreme  Court  of  Calif  omia.    Jan.  li,  1800k) 
Bali  or  Rsai.  Estatb  bt  Aduinistba.tor. 
The  petition  of  an  administratrix  to  sell  de- 
cedent's real  estate  showed  that  the  inventory  and 
appraisement  were  made  some  five  months  before 
toe  petition  was  filed,  and  aileged  "that  the  condi- 
tion and  value  of  the  said  real  estate  are  set  forth 
In  the  schedule  marked  'D,'  hereunto  annexed, 
and  made  a  partof  this  petition. "  Held,  tbatitwas 
such  a  compliance  with  Code  Civil  Proc  Cal  i  15iJ7, 
providing  that  the  petition  of  an  administrator  to 
sell  t^e  real  estate  snail  set  forth  the  value  thereof, 
that  a  sale  made  thereunder  would  not  be  declared 
void  in  an  action  by  decedent's  heirs  to  recover  it. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge. 

W.  D.  Grady  and  D  3  Terry,  for  appel- 
lant. Tupper  <6  Tupper  and  Jarboe,  Uarri- 
ton  A  Qood/ellow,  fur  respondents. 

MoFarland,  J.  Action  to  recover  pos- 
session of  an  undivided  interest  in  real  prop- 
erty described  as  lots  30,  81,  and  32,  in  block 
61,  in  the  town  ot  Fresno.  Judgment  went 
for  defendants,  and  plaintiff  appeals.  Plain- 
tiil  claims  title  as  heir  of  H.  D.  Silverman, 
deceased;  and  defendants  claim  under  probate 
sale  made  during  tne  administration  of  the 
estate  of  said  deceased.  Appellant  contends 
that  the  probate  sale  was  void  because  the 
petition  upon  which  it  was  based  was  too 
defective  to  give  the  probate  court  jurisdic- 
tion; and  the  particular  defect  of  the  petition 
which  he  spei.-ifle8  is  its  alleged  failure  t9  state 
the  value  of  the  property  sought  to  be  sold, 
as  required  by  section  1537  of  the  Coae  of 
Civil  Procedure.  The  petition,  which  was 
made  by  the  administratrix,  shows  that  the 
Inventory  and  appraisement  were  made  Sep- 
tember 25, 1887. — but  a  little  over  live  months 
before  the  petition  itself  was  filed.  The  lan- 
guage of  the  petition  which  bears  upon  the 
question  here  involved  is  as  follows:  "That 
S  full  description  of  all  the  real  estate  of 
which  the  said  decedent  died  seised,  or  in 
which  he  had  any  interest,  or  in  which  the 


said  estate  has  acquired  any  Interest,  and  the 
condition  and  value  of  the  said  real  estate, 
are  set  forth  in  the  schedule  marked  'D,* 
hereunto  annexed,  and  made  part  of -this  peti- 
tion." And  the  property  in  contest  in  the 
case  at  bar  is  described  in  the  schedule  D  as 
"one  undivided  half  of  lots  Nos.  30,  31,  and 
82.  in  block  61,  situated  in  the  town  of  Fresno, 
with  brick  and  frame  buildings  thereon, 
which  is  partnership  property  of  the  former 
firm  of  Silverman  &  Reinstelo.  The  said 
one-half  interest  was  appraised  at  $7,000. " 
And  the  point  of  appellant  is  that  the  court 
was  utterly  without  jurisdiction  to.  order  the 
sale,  ^nd  the  sale  entirely  void,  because  the 
petition  does  not  clearly  state  that  87,000  was 
the  value  of  the  property  at  the  time  the  peti- 
tion was  made.  But  to  hold  this  point  good 
on  a  collateral  attack  would  be  to  enforce  a 
strictness  of  literal  compliance  with  the  stat- 
ute beyond  all  reason.  Substartial  compli- 
ance has  always  been  held  sufficient.  Siu- 
art  T.  Allen,  16  Cal.  474;  liicbardSon  v.  But- 
ler, ante,  9,  (No.  12,454,  filed  December  23, 
1889.)  Upon  a  special  demurrer,  perhaps,  a 
court  might  require  a  little  more  certainty; 
but  there  surely  was  not  such  a  total  want 
of  a  statement  of  values  as  renders  the  peti- 
tion defenseless  against  the  attack  made  here, 
which  IS  in  the  nature  of  an  objection,  in  an 
ordinary  civil  action,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action.  The  averment  in  the  body  of  the 
petition  may  fairly  be  taken  as  an  averment 
tliat  the  amount  named  in  the  schedule  was 
the  present  value  of  the  property.  And  at 
all  events,  as  was  said  m  Itictiardson  v.  But- 
ler, supra,  the  petition,  on  this  point,  fully 
and  fairly  answers  the  purpose  of  the  provis- 
ions of  the  Code.  With  these  views,  it  is 
not  necessary  to  notice  the  other  points  dis- 
cussed by  counsel  for  respondents.  Judgment 
ana  order  denying  a  new  trial  affirmed. 

We  concur:  Thornton,  J. ;  Shabfstein,  J. 


(82  Cal.  19S) 

Wainwright  e  Weske.    (No.  12,436.) 

(Supreme  Court  of  CoMfomia.     Dea  87, 1880.) 

CoMTBAOTS— Actions— Rbsoission—Flbadino. 

1.  A  complaint  alleged  that  for  10  shares  of 
corporate  stock  at  the  value  of  $1,400  a  share,  and 
f2,500  cash,  plaintiff  transferred  to  defendant  one- 
half  interest  in  a  Uqpor  business,  and  notes 
amounting  to  $10,000.  That^  discovering  fraud  in 
the  representations  as  to  the  stock,  he  tendered 
back  an  assignment  of  the  stock,  and  $800  reoeived 
in  dividends,  and  demanded  $14,000  in  money,  as 
value  paid  for  stock.  He  made  no  offer  to  return 
the  $8,500,  nor  did  he  demand  a  transfer  of  the 
business  interest,  or  of  the  notes,  if eJd,  that  it 
was  insufficient  as  a  complaint  to  rescind  a  con- 
tract. 

a.  As  the  complaint  neither  alleged  the  value 
of  the  thing  assigned,  nor  damages  sustained,  U 
was  insufUclent  to  recover  on  affirmation  of  the 
contract. 

Department 2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  F. 
SuLUVAN,  Judge. 

Aciion  by  James  Wainwright  against 
Adoipb  Weske  to  recover  914,0C^  ^uid  to  d» 
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fendant,  in  vnlue,  for  stock  in  the  Golden 
Age  Mill  Company.  The  complaint  alleged 
fraud.  The  court  overruled  defendant's  de- 
murrer to  the  sufficiency  of  the  complaint. 
FlaintifF  obtained  a  verdict,  and  defendant 
appealed. 

John  Desbech,  for  appellant.  Dunne  & 
Davidson  and  Eugene  N,  Deuprey,  for  re- 
spondent. 

Thornton,  J  The  complaint  herein  sets 
forth  this  state  of  facts:  Tliat  on  or  about 
the  21sl  of  April,  1884.  the  plaintiff  was  the 
owner  of  one-half  interest  in  a  certain  liquor 
bnsiness  carried  on  in  the  city  and  county  of 
San  Franrisco  under  the  Arm  name  of  Wain- 
wright  &  Hey,  and  tlie  holder  of  $10,000  in 
promissory  notes  against  said  firm.  The 
Wainwright  of  this  Arm  was  the  plaintiff. 
That  on  or  about  said  21st  of  April  the  de- 
fendant was  the  owner  of  10  shares  of  the 
capital  stock  of  a  corporation,  the  Golden 
Age  Mill  Company,  doing  business  in  the  city 
and  county  aforesaid.  That  on  or  about  said 
21st  of  April  def>  ndant  procured  the  plaintifC 
to  purchase  from  him  said  10  shares  of  capi- 
tal stock  through  fraud.  That  the  facts  con- 
stituting the  fraud  are  the  following:  The 
defendant  desired  to  purchase  of  plaintiff  the 
said  interest  of  plaintiff  in  the  liquor  business 
mentioned,  and  the  promissory  notes  afore- 
mentioned. That  defendant  was  unable  to 
pay  ready  money  for  the  said  interest  and 
notes,  but  proiwsed  that,  if  plaintiff  would 
accept  for  this  interest  and  notes,  in  lieu  of 
cash,  10  shares  of  the  Golden  Age  Mill  Com- 
pany, he  (defendant)  would  transfer  the  stock 
to  plaintiff.  That  plaintiff  asked  defendant 
what  the  stock  was  worth,  and  whether  it 
was  a  good  investment;  on  which  the  defend- 
ant, fraudulently  contriving  to  deceive  and 
defraud  plaintiff,  did  falsely  and  fraudulently, 
and  knowing  the  same  to  be  false  and  fraud- 
ulent, represent  to  plainlifT  tliat  the  slock 
was  as  good  as  the  bank;  that  it  was  worth 
«very  dollar  uf  $1,500  a  share;  that  it  was  as 
snre  a  thing  as  plaintiff  could  put  money  in- 
to; that  his  (defendant's)  only  reason  for 
parting  with  the  stock  was  his  anxiety  to  re- 
deem a  promise  which  he  had  made  certain 
persons  (naming  them)  to  buy  the  plaintiff's 
interest;  that  the  mill  of  the  company  was 
in  thorough  condition  mechanically  and 
financially,  and  was  paying  1  per  cent,  a 
month  dividend  on  $1,500  a  share,  and  that 
the  stock  was  as  good  as  gold.  That  before 
accepting  the  stock  plaintiff  made  further 
inquiries  concerning  it,  and  found  that  it  had 
never  been  on  the  market,  and  that  there  were 
no  quotations  as  to  its  value.  That  he  (plain- 
tiff) believed  in  and  relied  on  the  false  and 
fraudulent  representations  of  defendant,  and, 
so  believing  and  relying,  agreed,  on  the  21st 
day  of  April,  1884,  to  transfer  to  defendant 
plaintiff's  said  interest  and  notes  for  $2,500 
in  cash  and  the  10  shares  of  stock  at  $1,400 
a  share.  That  defendant  agreed  thereto,  and 
on  or  about  said  21st  day  of  April  defendant 
transferred  to  plaintiff  the  10  shares  of  stock, 


and  paid  him  $2,500  In  rash;  and  plaintiff 
thereupon,  in  consideration  of  the  same,  and 
at  the  direction  of  defendant,  assigned  the 
said  notes  and  interest  to  Qrauerholz  and 
Fautz.  That  when  the  said  representations 
were  made  by  defendant  he  was  a  director  of 
said  company.  That  the  company  was  then 
financially  embarrassed,  and  in  a  sinking 
condition.  That  70  days  after  the  representa- 
tions were  made  the  company  suspended 
operations,  and  closed  its  mill,  because  of  its 
inability  to  meet  its  financial  obligations. 
That  in  order  to  resume  operations  it  was 
obliged  to  compromise  with  its  creditors,  and 
did  levy  npon  its  capital  stock  an  assessment 
of  $100  per  share.  That,  as  such  director, 
the  defendant  was  cognizant  of  tlie  affairs  of 
the  company,  and  kntiw  when  he  made  the 
representations  that  the  company  was  in 
pscuniary  straits, and  in  a  sinking  condition. 
That  the  plaintiff,  immediately  on  discover- 
ing that  the  said  representations  were  false 
and  fraudulent,  and  that  he  had  been  duped 
and  defrauded  by  defendant,  demanded  of 
him  the  sum  of  $14,000,  "being  ten  shares  of 
said  stock  at  $1,400  a  share, "  and  at  tlie  same 
time  tendered  to  defendant,  and  offered  t» 
make  to  him,  an  assignment  of  the  10  shares 
of  stock,  together  With  all  the  dividends  re- 
ceived by  plaintiff  thereon,  amounting  to 
$300,  and  now  offers  and  tenders  into  court 
the  stock  and  dividends;  but  defendant  lias 
ever  since  refused,  and  still  refuses,  to  pay 
said  $14,000,  and  accept  the  stock  and  div- 
idends. The  complaint  closes  with  a  prayer 
for  relief,  as  follows:  "Wherefore  plaintiff 
prays  judgment  against  defendant,  Weske, 
for  fourteen  thousand  dollars.  United  States 
gold  coin,  with  interest  and  costs  of  suit." 

This  can  only  be  regarded  as  a  complaint 
to  rescind  the  contract  above  set  forth,  and 
to  recover  on  such  rescission,  or  a  complaint 
to  recover  damages  on  a  contract  afl9rmed  by 
plaintiff.  Itegarded  as  a  complaint  to  rescind 
the  contract,  it  Is  manifestly  insufficient,  in- 
asmuph  as  it  does  not  appear  that  there  was 
any  offer  to  return  the  $2,500  in  cash  paid  to 
plaintiff  by  defendant.  That  this  was  neces- 
sary to  a  rescission,  seeGifford  v.  Carvlll,  29 
Cal.  592,  593;  Morrison  v.  Lods,  39  Cal.  385. 
Nor  does  it  appear  that  any  demand  was 
made  on  defendant  to  retransfer  to  plaintiff 
the  interest  in  the  firm,  and  the  notes  assigned 
by  plaintiff  at  defendant's  request.  As  an 
action  to  rescind  and  recover  of  defendant  the 
property  sold  him  by  plaintiff,  it  was  clearly 
demurrable. 

Regarding  it  as  a  complaint  to  recover 
damages  for  fraud  or  deceit  on  defendant 
making  the  sale  of  the  10  shares  of  stock  to 
plaintiff,  it  is  also  insufficient.  In  such  an 
action  plaintiff  does  not  seek  to  rescind  the 
contract.  He  affirms  it,  and  seeks  to  recover 
damages  by  reason  of  the  fraud  arising  out 
of  the  circumstances  accompanying  the  enter- 
ing into  the  contract.  Gifford  v.  Carvlll,  29 
Cal.  692, 693.  The  rights  of  a  party  who  has 
been  defrauded  in  making  a  contract  are,  on 
the  discovery  of  the  fraud,  within  a  raison- 
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able  time,  to  rescind  the  contract,  and  restore 
the  parties  to  their  former  condition,  or  to 
afiirm  Ihe  contract,  and  claim  compensation 
or  damages  for  the  injury  he  has  sustained 
by  reason  of  the  fraud.  The  rule  is  so  stated 
in  GiiTord  v.  Carvill,  supra,  quoting  the  lan- 
guage of  the  court  In  Herrin  v.  Libbey,  36 
Me.  357.  29  Cal.  592.  See,  also,  Burton  v. 
Stewart,  3  Wend.  239,  and  otlier  cases  citod 
on  page  592  of  29  Cal.  It  is  well  settled  that 
a  party  cannot  recover  damages  for  a  false 
representation  without  stiowing  by  averment 
and  proving  damnge.  Morrison  v.  Lods,  89 
Cal.  885,  and  cases  there  cited.  The  plaintiff 
here  does  not  aver  that  he  has  been  damaged 
atall.  The  words  "damage"  and  "damages" 
cannot  be  found  in  the  complaint.  The  com- 
plaint seems  to  be  framed  on  the  idea  or  hy- 
pothesis that,  by  reason  of  the  false  and  fraud- 
ulent representations  made  by  the  defendant 
in  regard  to  tlie  10  shares  of  stock,  the  plain- 
tiff, on  offering  to  roturn  the  stock  and  the 
dividends  recovered  on  it,  is  entitled  to  recov- 
er the  sum  of  $14,000,  tlie  amount  for  which, 
it  may  be  inferred  from  the  complaint,  tliough 
tliere  is  no  express  averment  of  such  a  fact, 
he  received  it. 

lint,  com  eiling  It  is  averred  in  tlie  com- 
plaint that  the  plaintiff  was  damaged  by  rea- 
son of  tlie  false  representations  to  the  amount 
of  $14,000,  there  is  an  entire  want  of  aver- 
ment showing  that  plaintiff  has  sustained  any 
such  damage,  or  any  damage  at  all.  There 
is  no  averment  of  the  value  of  the  interest  in 
the  concern  which  plaintiff- assigned  by  de- 
fendant's direction  in  excliange  for  the  stock*, 
nor  is  there  any  averment  of  llie  value  of  the 
notes  which  were  assigned  by  plaintiff  as 
part  of  the  consideration  for  the  stock.  It 
does  not  appear  by  averment  that  the  firm 
was  solvent,  or  that  the  notes  were  of  any 
value  whatever.  Noh  constat,  but  that  the 
firm  was  insolvent  and  the  notes  worthless. 
As  the  complaint  shows  that  the  plaintiff  re- 
ceived of  defendant  on  the  transaction  $2,500 
in  money,  for  which  he  transferred  the  in- 
terest and  notes,  which  do  not  appear  to  have 
had  any  value,  conceding  that  tlie  shares  of 
stock  were  of  no  value,  it  appears  that  plain- 
tiff, instead  of  suffering  any  damage,  was 
benefited  to  the  amount  of  $2,500.  It  does 
not  appear  in  any  way  that  defendant  war- 
ranted the  stock  to  be  worth  $14,000:  and  we 
know  of  no  rule  of  law  which  would  justify  a 
court  in  presuming  or  assuming  or  inferring 
that  the  interest  and  notes  assigned  to  defend- 
ant by  plaintiff  were,  in  the  alisence  of  an 
averment  as  to  their  value,  of  any  value 
whatever.  To  state  it  briefly,  the  complaint 
in  legal  effect,  shows  that  the  plaintiff  ex- 
changed property  of  no  value  for  valueless 
stock  and  $2J500.  It  is  thus  made  to  appeiir 
that  the  plaintiff,  instead  of  being  damaged, 
was  benefited  to  the  amount  above  stated. 
Such  a  mode  of  pleading  cannot  be  considered 
as  charging  defendant  with  any  damage  for 
which  he  can  be  held  responsible  in  law  to  the 
plaintiff,  or  any  one  else.  The  complaint  is 
^ot  made  sullicient  by  the  amendments  in  it. 


If  defendant  has  had  to  pay  $1,000  for  an  as- 
sessment on  the  stock,  he  is  still  benefited  to 
the  extent  of  $1,500.  Tlie  complaint,  in  out 
judgment,  is  insufficient,  in  any  view  that 
can  be  taken  of  it.  The  demurrer  of  tiie  de- 
fendant to  the  complaint  should  have  been 
sustained,  and  the  court  erred  in  overruling 
it.  The  judgment  and  order  denying  a  new 
trial  are  therefore  reversed,  and  the  cause  re- 
manded, with  directions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint,  with 
leave  to  plaintiff  to  amend  his  complaint, 
should  he  be  so  advised.  Ordered  accord- 
ingly 

We   concur:    MoFakland,  J  ;    Shahp- 
8TEIN,  J. 


(82  Cal.  214) 
HaOENMETEB  V.  BOABD  OF  EquauzahON. 

(No.  12.428.) 
{Sxipreme  Court  <if  CnHfomia.     Deo.  28,  1889.) 
Taxation— Board  of  Eqctawzatiow— PBOcsDnaa. 

1.  A  rule  of  the  county  board  of  equalization, 
framed  under  Pol.  Code  Cal.  %  3673,  provides  that, 
when  it  is  proposed  to  increase  or  lower  an  assess- 
ment, notice  of  the  same  must  be  given  by  the 
clerk  of  the  board  depositing  in  the  post-offlce,  at 
his  regular  place  of  business,  a  circular  letter, 
postage  paid,  addressed  to  the  person  whose  iater- 
ests  are  to  be  affected,  stating  the  valuation  placed 
by  the  assessor  on  the  property  to  be  raised  or  low- 
ered, and  the  valuation  to  which  said  property  is 
proposed  to  be  raised  or  lowered,  and  directing 
him  to  appear  before  the  board,  within  seven  days 
from  date  of  notice,  to  show  cause  why  such 
change  should  not  be  made,  but  there  was  no  re- 
quirement that  a  return  on  the  letter  mailed  as  or- 
dered should  be  made  to  the  board.  Such  notice  was 
sent  to  plaintiff  on  July  Uth,  and  on  Julv  18tb  the 
board  made  an  order  increasing  plaintiff's  assess- 
ment. The  board  was  informed  by  its'clerk,  at 
the  time  of  making  the  order,  that  proper  notice 
had  been  mailed  to  plaintiff,  and  plaintiff  did  not 
deny  receiving  the  hotice.  H^fd,  that  plaintiff  had 
proper  notice  to  give  the  board  jurisdiction. 

2.  Where  the  board  malces  a  copy  of  Its  rules 
relative  to  giving  notice  to  persons  Interested  of 
an  intention  to  increase  or  reduce  an  assessment  a 
part  of  the  return  to  a  writ  of  review,  it  Is  proper 
to  refuse,  on  the  motion  of  the  board,  to  strike  the 
same  from  the  return. 

S,  It  was  not  error  for  the  court  to  strike  from 
the  return  a  copy  of  the  notice  and  affidavit  of 
proof  of  mailing,"  etc.,  when  the  same  were  not 
considered  by  tbe  board  at  the  time  it  made  its  or- 
der raising  plaintiff's  assessment. 

4.  As  the  rules  of  the  board  did  not  require  a 
prescribed  manner  of  proof  of  giving  such  notice, 
any  legal  testimony,  at  the  time  of  milking  tbe  or- 
der, was  competent  to  establisb  tbe  fact. 

5.  Where  apartyhas  notioeof  the  intended  ao-- 
tion  of  a  board  of  equalization  in  regard  to  the  as- 
sessment of  his  property  in  time  to  have  a  full  and 
fair  hearing  during  the  session  of  the  board,  such 
notice  is  sufficient,  unless  it  appears  affirmatively 
that  a  full  and  fair  hearing  was  denied  him  by  the- 
aetion  of  tbe  board. 

6.  When  the  record  of  a  board  of  equalization 
does  not  show  affirmatively  that  the  board  did  not 
acton  evidence  before  it  in  raising  an  assessment, 
its  order  in  the  premiues  is  conclusive  that  It  did 
act  on  such  evidence  as  was  necessary. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Mendocino  coun- 
ty; R.  M(:Garvey.  Judge. 

Application  by  G.  Hagenraeyer  for  a  writ 
of  review  to  annul  an  onler  of  the  board  of 
equalization  of  Mendocino  county  raising  hia 


Digitized  by 


Google 


C«L) 


HAGENMEYER  v.  BOARD  OF  EQUALIZATION. 


15 


assesBoient  of  taxes.    There  was  a  judgment 
for  plaintilT,  Hnd  the  board  appealed. 

/  M.  Mannon,  J.  Q.  White,  and  Atty. 
Gen.  Geo.  A.  Johnson,  fur  appellant.  T.  L, 
Carothera,  for  respondent. 

FooTE,  C.  This  was  an  application  for  a 
writ  of  review,  the  purpose  of  which  was  to 
annul  an  order  of  the  board  of  equalization 
of  Mendocino  county,  increasing  the  assess- 
ment of  taxes  upon  the  property  of  Mr. 
Hagenraeyer,  the  plaintiff.  The  court  below 
seeiDS  to  have  been  of  the  opinion  that  the 
board  bad  exceeded  its  jurisdiction,  and  or- 
dered that  its  action  in  the  premises  be  an- 
nulled. From  the  judgment  rendered  this 
appeal  is  prosecuted. 

One  question  upon  which  the  determina- 
tion depends,  as  it  appears,  is  whether  or  not 
the  plaintiff  had  due  notice  that  the  board 
proposed  to  increase  or  lower  his  assessment. 
The  return  to  the  writ  of  eerthrari  showed 
that,  according  to  a  rule  made  by  the  board, 
notice  as  to  such  matters  was  to  be  given  by 
the  clerk  of  that  board,  "by  depositing  a  cir- 
cular letter  in  the  U.  8.  Post-Oiflce,  addressed 
to  each  of  the  persons  whose  interests  were 
to  be  affected,  at  his  regular  place  of  busi- 
ness, with  the  postage  thereon  prepaid." 
"Said  notice  to  state  the  valuation  placed  by 
the  a.sses3or  upon  the  property  to  be  raised 
or  lowered,  and  the  vaiualiun  to  which  said 
property  is  proposed  to  l>e  raised  or  lowered 
by  said  board,  and  a  direction  that  the  owner 
of  such  property  appear  before  the  board, 
within  seven  days  from  the  date  of  the  notice, 
and  Bliow  Cause  why  such  change  should  not 
be  made."  It  further  showed  that,  accord- 
ing to  the  minutes  of  the  board,  such  a  notice 
was  sent  to  the  plaintiff  on  the  Ilth  of  July, 
laSJ.  Tlie  order  increasing  his  assessment 
was  made  on  the  18th  of  the  same  month  and 
year.  The  athdavit  of  the  clerk  of  the  board 
showed  that  such  notice  had  been  mailed  and 
sent  to  the  plaintiff  on  that  day  by  the  clerk; 
but,  according  to  his  evidence  as  a  witness 
on  the  trial,  such  notice  and  affidavit,  prov- 
ing mailing,  etc.,  were  not  before  the  l)oard 
at  the  time  it  made  the  order;  and  that  he 
appended  his  affidavit  of  proof  of  mailing, 
etc.,  some  days  after  the  order  was  made. 
He  also  testified  that  he  had  told  the  board, 
on  the  day  when  the  order  was  made,  that 
such  a  notiod  had  been  duly  mailed  on  the 
lltb  of  July,  1887.  And  he  thought  then, 
and  still  thinks,  from  his  memory  of  the  mat- 
ter, that  he  had  done  so  as  a  matter  of  fact. 
It  is  a  significant  circumstance  in  this  con- 
nection that  the  plaintiff  does  not  appearand 
testify  that  he  did  not  receive  such  a  notice. 

It  is  contended  that  the  court  erred  in  not 
striking  out,  on  the  appellant's  motion,  the 
copy  of  the  rules  of  the  board  with  reference 
to  giving  notice.  As  this  was  made  a  part 
of  the  return,  i90  far  as  the  appellant  could 
make  it  so,  even  although  it  was  not  properly 
a  part  thereof,  (Water- Works  v.  Scholtler,  62 
Cal.  69-100.)  it  ought  not  to  be  allowed  to 
prevail   in    its   oontention   that  the  court 


abused  the  discretion  viested  in  it  as  to  such 
a  matter;  since  the  return  was  made  by  the 
appellant's  order,  and  was,  so  to  speak,  its 
pleading  in  tlie  cause.  Besides,  as  we  shall 
presently  perceive,  it  was  to  the  advantage 
of  the  appellant  that  such  was  the  rule  of 
the  board,  and  it  was  not  prejudiced  by  the 
action  of  the  court. 

Again,  the  appellnnt  urges  that  the  action 
of  the  court  was  erroneous  in  striking  out  of 
the  return  the  copy  of  the  circular  letter  or 
notice,  and  the  athdavit  of  proof  of  mailing, 
etc.,  of  the  clerk  of  the  board.  The  pait  of 
the  retuon  thus  stricken  out  was,  according 
to  the  clerk's  evidence,  not  before  the  board 
when  the  order  was  made;  and  the  action  of 
the  court  in  striking  it  out  was  not  prejudi- 
cial error.  But  after  it  was  stricken  out  it 
still  appears,  by  the  testimony  of  ihe  clerk, 
in  support  of  the  recitals  of  the  minutes  of 
the  board,  that  such  a  notice,  complying  with 
the  rule  of  the  board,  was,  according  to  his 
recollection,  mailed  on  the  Ilth  ot  July, 
1887,  the  date  of  the  notice,  to  the  plaintiff's 
address,  at  his  regular  place  of  business. 

The  rules  of  the  boiud  (framed  under  the 
authority  conferred  by  section  3G73  of  the 
Political  Code)  did  not  require  that  any 
return  upon  the  circular  letter  mailed  as 
ordered  should  be  made  by  any  one  to  the 
board  that  such  notice  bad  been  given,  nor 
that  any  affidavit  of  proof,  or  any  other  ac- 
tion,  should  be  taken,  of  a  prescribed  charac- 
ter, to  inform  the  board  that  such  notice  had 
been  mailed,  and  when.  That  proper  notice 
was  given-  hj  mailing  was  lel't  to  be  shown 
to  the  board  at  the  time  when  it  might  take 
action  as  to  the  raising  or  lowering  tlie  as- 
sessment. This  fact  could  be  established  by 
any  proper  legal  testimony,  either  oral  or  in 
writing.  It  seems  that  the  board  was  by  the 
clerk  informed  that  the  notice,  as  required 
by  the  rule,  had  been  mailed;  and  his  evi- 
dence on  this  trial  shows  that  it  was  so 
mailed.  So  that  it  is  clear  the  proper  notice 
was  mailed  to  the.plaintiff,  to  his  address,  on 
the  day  of  its  date,  the  Ilth  of  July,  1887. 

But  the  respondent  argues  that,  as  the 
order  sought  to  be  annulled  was  made  on  the 
18th  of  July,  1887,  it  did  not  comply  with 
the  rule,  supra,  as  to  notice;  that  it  was 
made  before  the  seven  days  had  expired  with- 
in which  the  plaintiff  was  cited  to  appear 
before  the  board  iind  "show  cause."  etc. 
The  view  entertained  by  the  respondent  seems 
to  be  that  he  had  all  of  the  time  intervening 
between  the  Ilth  and  the  18th,  and  including 
the  whole  of  the  18tb,  and  up  to  and  on  the 
19th  of  July,  in  which  to  show  cause;  at.d 
that,  as  the  order  was  made  on  the  18th,  it 
was  mafie  too  soon.  This  contention  is  de- 
clared to  be  without  merit  in  Misch  v.  May- 
hew,  51  Cal.  516,  where  section  12  of  the 
Code  of  Civil  Procedure  is  construed.  The 
rule  as  to  the  matter  of  notice  in  such  cases 
as  that  in  liand  is  well  stated  in  Water- Works 
V.  Schottler,  62  Cal.  103,  as  follows:  "In 
our  opinion,  as  injiimated  in  Patten  v.  Green, 
18  CaL  830,  such  tribumils  as  the  boards  of 
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supervisors  ought  not  to  be  held  to  any  great 
strictness  of  procedure  in  the  matters  above 
discussed  herein,  and  if,  under  a  rule  or  an 
order  of  such  boards,  a  party  has  notice  of 
the  intended  action  of  a  board  of  supervisors, 
sitting  as  aboard  of  equalization,  in  regard 
to  the  assessment  of  his  property,  in  time  to 
have  a  full  and  fair  hearing  during  the  ses- 
Biuns  of  the  board,  we  sliall  hold  such  notice 
to  he  sufficient,  unless  it  appears  alHrmati  vely 
that  a  full  and  fair  hearing  was  denied  him 
by  the  action  of  the  board.  Of  course,  the 
rule  as  to  time  here  laid  down  is  not  intended 
to  apply  to  a  case  where  the  law  requires  a 
notice  of  a  deQnite  number  of  days  to  be 
given,  and  no  such  notice  has  been  given." 
Taking  the  view  that  the  rule  of  the  board  in 
such  a  case  as  this  is  to  be  regarded  as  a  law 
npon  the  question  of  the  kind  of  notice  to  be 
given,  and  the  time  within  which  tlie  party 
to  be  affected  may  appear  and  be  heard,  it  is 
dear  that  the  plaintiff  had  such  notice  as  the 
law  required,  and  the  board  had  jurisdiction 
Of  his  person. 

The  further  point  is  made  in  favor  of  the 
Judgment  of  the  court  below  that  the  record 
does  not  show  that  the  board  took  any  evi- 
dence by  which  to  be  guided  in  raising  the 
assessment,  and  that,  under  section  8676  of 
the  Political  Code,  it  could  not,  without  any 
evidence,  raise  an  assessment.  The  record 
does  not  show  by  at&rmative  proof  that  the 
board  did  not  act  upon  evidence  before  it. 
Therefore  its  order  in  the  premises  is  conclu- 
sive that  it  did  act  upon  such  evidence  as 
"waa  necessary.  Humboldt  Co.  v.  Dinsmore, 
76  Cal.  604,  607,  608,  17  Pac.  Rep.  710.  For 
the  reasons  stated  we  advise  that  the  judg- 
ment be  reversed. 

We  ^ncur:  BsLOHEit,  C.C.;  Hatnb.  0. 

Per  CinuAif.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  la  re- 
Tersed. 

(82  Cat.  361) 

CoLTON  «.  Stanfokd  et  al.    (Ko.  11,983.) 
ISupreme  Court  of  CaHfomia.    Jan.  S,  18S0.) 

DmU.IN08  BBTWEBN  TangTBB  AITD  Cbbtci  qoM 
TB08T— FKAim — Ck>l(FBOI(IgE. 

1.  Where  a  beneficiary,  in  negotiating  with 
her  trustees  for  a  settlement,  renounoei  all  confi- 
dence in  them,  and  acts  exclusively  on  the  advice 
of  her  own  personal  Iriends  and  advisers,  specially 
•elected  by  ber  to  make  investigations,  and  coun- 
sel her,  a  contract  of  compromise  entered  Into  be- 
tween her  and  the  trustees,  who  during  the  inves- 
tigation acted  in  good  faith,  and  disclosed  every- 
thing within  their  knowledge,  will  not  be  set  aside 
on  the  ground  that  the  trustees  did  not  impart  all 
the  knowledge  which  they  might  have  acquired  by 
diligent  and  skillful  search. 

2.  Where  the  trustees  furnish  a  statement  of 
the  assets  of  a  company.  In  which  they  and  the 
beneficiary  are  interested,  believing  such  state- 
ment to  be  dbrrect,  and  stating  that  they  know 
nothing  except  what  is  shown  by  their  books  and 
vouchers,  and  the  beneficiary,  not  relying  on  such 
statement,  employs  counsel  to  look  into  the  affairs 
of  the  company,  and  experts  t»  examine  the  books 
and  vouoliera,  tiM  trustee*  offering  every  facility 


for  a  tboroogh  Inveetlgatloa,  and  tn^  aa  inveett- 
gallon  being  had,  the  beneficiary  cannot  have  a 
oontraot  of  oompromlse,  entered  Into  on  the  faith 
of  such  investigation,  rescinded  on  tlM  groand  that 

the  statement  of  assets  was  false. 

3.  The  fact  that  such  company,  a  few  days 
after  the  compromise,  paid  a  large  indebtedness  to 
another  company  with  bonds  of  a  third  company 
at  90  cents  on  the  dollar,  while  before  tiie  compro- 
mise these  bonds  were  represented  to  the  benefi- 
ciary to  l>e  worth  only  60  cents,  is  not  fraud  on  the 
part  of  the  trustees;  nor  does  it  oonsUtuta  an 
equitable  estoppel,  preventing  the  trustees  from 
denying  that  the  bonds  were  worth  more  tlmn  60 
cents  at  the  time  of  the  compromise,  where  the 
trustees  owned  the  stock  of  ail  three  companies, 
and  fixed  the  value  of  the  bonds  arbitrarily. 

4.  Under  Civil  Codo  Cal.  %  1568,  providing  that 
consent  to  a  contract  is  deemed  to  have  been  ob- 
tained through  fraud,  mistake,  etc,  only  when  it 
would  not  have  been  given  had  such  cause  not  exist- 
ed, a  contract  of  compromise  will  not  be  rescinded 
on  the  ground  of  misrepresentation,  where  it  ap- 
pears that  it  would  have  been  executed  notwith- 
standing such  representation. 

5.  In  an  action  to  rescind  a  contract  of  oom- 
promlse, it  appeared  that  plaintltT's  testator  had 
been  associated  with  defendants  in  the  building  of 
railroads  on  a  large  scale,  their  transactions  in- 
volving many  millions  of  dollars,  and  that  at  the 
time  of  his  death  defendants  were  much  in  need  of 
money  to  carry  on  their  operations.  Plaintiff,  not 
wishing  to  share  the  risks  and  continue  with  de- 
fendants in  her  testator's  place,  insisted  on  a  set- 
tlement, and  against  the  wishes  of  defendants, 
who  urged  her  to  remain  with  them,  a  oompromis* 
was  made,  whereby  she  was  allowed  to  draw  out 
testator's  share.  Before  making  the  oompromiss 
plaintiff  employed  able  counsel  and  exports,  who 
thoroughly  investigated  the  affairs  ana  accounts 
of  testator  and  defendants;  the  latter  doing  all 
they  could  to  aid  them  in  their  investigation.  At 
the  time  of  his  death  testator  owed  large  sums  of 
money  in  the  schemes  in  which  he  and  defendants 
were  interested,  and  the  railroad  securities  owned 
by  him  were  such  that  they  would  have  brought 
little  had  defendants  chosen  to  sell  him  out,  instead 
of  buying  his  interest,  as  they  did  under  the  com- 
promise. Held,  that  the  facts  do  not  show  that 
the  compromise  was  obtained  through  any  f rand 
or  undue  influence  on  the  part  of  defendants. 

In  bank.  Appeal  from  superior  court,  So> 
noma  county;  Jackson  Tkuple,  Judg& 

Stanly,  Stoney  <fe  Hayes  and  E.  W.  Mo- 
Kitutrp,  for  appellant.  Creed  Haymond 
and  Barber  &  Bislwp,  for  respondents. 

Patersok,  J.  From  the  5th  day  of  Octo- 
ber, 1874,  down  to  the  time  of  his  death,  Da- 
vid D.  Colton  was  associated  with  defendants 
in  the  ownerahip,  control,  and  direction  of 
certain  corporations.  Prior  to  that  time  de- 
fendiints  and  Mark  Hopkins  had  been  the 
principal  owners  of  the  stock  of  the  Central 
Pacific  i-iailroad  Company,  the  Southern  Pa- 
cific Railroad  Company,  and  of  various  other 
sulwrdinate  and  connected  railroad  compa- 
nies, and  also  of  the  Contract  &  Finanoe 
Com'pany.  They  had  associated  themselves 
together  for  the  purpose  of  securing  the  co- 
operation and  assistance  of  all  in  the  further- 
ance of  certain  railroad  enterprises,  and  of 
such  others  as  they  should  from  time  to  time 
agree  upon.  In  pursuance  of  the  terms  of 
their  asssociatlon  and  agreement  tliey  had  In- 
vested, respectively,  large  sums  of  money, 
and  were  giving  their  time  and  labor  to  the 
management  and  direction  of  the  corpora- 
tions alwve  named,  and  to  the  acquisiUop 
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and  control  of  other  corporations  which  they 
desired  to  operate  in  furtherance  of  tlie  gen- 
eral schemes  they  then  had  and  might  there- 
after have  in  view.  Being  desirous  of  secur- 
ing the  aid  and  co-operation  of  another  asso- 
ciate, negotiations  were  opened  with  Mr.  Ckil- 
ton,  whom  the  defendants  had  known  for 
several  years  prior  thereto,  which  ended  in 
an  agreement  between  him  and  them  that  he 
should  become  associated  with  them  in  lilce 
manner  as  they  had  theretofore  been  associ- 
ated with  one  another.  By  the  terms  of  tliis 
agreement  with  the  defendants  and  Mark 
Hopltins,  Mr.  Colton  was  to  have  20,000  shares 
of  the  capital  stock  of  the  Central  Pacific 
Railroad  Company,  and  20,000  shares  of  the 
capital  stoclc  of  the  Southern  PaciBc  Railroad 
Company,  in  consideration  of  the  sum  of 
$1,000,000,  for  whiuh  sum  he  gave  his  prom- 
issory note,  with  interest  at  6  per  cent,  per 
annum,  payable  on  or  before  October  5, 1879. 
All  dividends  on  the  stock  were  to  be  applied 
as  payments  on  the  note.  It  was  agreed  that 
Colton  was  to  share,  in  the  proportion  that 
his  stock  bore  to  the  stock  issued,  in  all  re- 
sponsibilities, damages,  penalties,  etc.,  and 
to  share  in  all  the  liabilities,  of  the  Central 
Pacific,  Southern  Paciflc,  and  Contract  &  Fi- 
nance Companies,  the  same  as  if  he  had  been 
associated  and  connected  with  them  from  the 
time  of  their  organization.  On  the  15th  of 
December,  1874,  they  organized  the  Western 
Development  Company,  the  affairs  of  which 
cnt  a  most  important  figure  in  the  contro- 
versy. The  capital  stock  of  this  company 
was  fixed  at  $5,000,000,  of  which  Stanford, 
Huntington,  Crocker,  and  Hopkins  each  took 
two-ninths,  and  Colton  one-ninth.  Gen.  Col- 
ton's  interest  in  all  other  properties  acquired 
by  the  associates  came  to  him  through  this 
corporation,  except  that  which  he  held  in 
the  lone  Coal  &  Iron  Company, — which  had 
a  capital  stock  of  $4,000,000,  divided  equally 
betwe^  the  associates, — and  that  which  he 
held  in  the  Colorado  esteam  Navigation  Com- 
pany, and  in  the  Occidental  &  Oriental  Steam- 
Ship  Company.  He  was  also  one  of  the  origi- 
nal incorporators  of  the  Southern  Paciflc 
Company  of  Arizona,  organized  in  1873,  and 
held  30,000  shares  of  the  capital  stock  there- 
of. In  1876  the  parties  made  and  executed 
a  new  agreement,  which  they  antedated  as 
of  October  5.  1874.  This  agreement  differs 
in  some  material  respects  from  the  original. 
A  copy  of  it  is  annexed  to  the  complaint, 
«nd  is  set  out  in  the  statement  of  facts.  By 
the  terms  of  this  modified  agreement  the 
stock  sold  to  Mr.  Colton  was  pledged- as  col- 
lateral security  for  the  payment  of  the  $1,- 
000,000  note,  and  it  was  agreed  that  neither 
party  should  sell  his  interest  in  the  contract 
without  the  written  consent  of  all  parties 
thereto.  The  enterprises  entered  into  and 
carried  on  by  these  associates  during  the 
life-time  of  Mr.  Colton  were  of  stupendous 
magnitude,  involving  face  values  amounting 
to  hundreds  of  millions  of  dollars.  The  suc- 
cess of  their  schemes  depended  upon  many 
things.  In  the  midst  of  their  most  important 
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operations  l)oth  Mr.  Hopkins  and  Mr.  Colton 
were  taken  from  the  association  by  death, — 
the  former  on  March  29,  1878;  the  latter  in 
October  following.  The  Iwnd  of  friendship 
which  had  bound  the  five  associates  togetlier 
was  of  the  strongest  kind,  and  the  confidence 
which  one  reposed  in  another  had  no  limit 

Soon  after  the  death  of  her  husband,  Mrs. 
Colton  (this  plaintiff)  began  to  make  inqui- 
ries as  to  tlie  interest  of  theestate  in  the  vari- 
ous corporations  with  which  Mr  Colton  had 
been  connected.  In  his  last  will  and  testa- 
ment Mr.  Colton  had  recommended  that,  if 
bis  wife  should  desire  the  assistance  of  any 
one  in  the  settlement  of  his  estate,  his  friend 
S.  M.  Wilson,  and  his  secretary,  Charles  E. 
Green,  should  be  called  in  as  co-executors. 
Mi-s.  Colton,  being  the  universal  legatee,  and 
entirely  ignorant  of  her  husband's  affairs, 
called  upon  and  secured  the  services  of  Mr. 
Wilson  to  aid  her.  Negotiations  were  entered 
into  between  plaintiff  and  defendants  for  a 
settlement.  During  these  negotiations  the 
plaintiff  became  suspicious  of  the  motives 
and  conduct  of  the  defendants,  believed  that 
they  had  manipulated  the  books  to  deceive 
her,  and  that  they  were  unworthy  of  trust  or 
confidence.  Nevertheless,  after  a  thorough 
examination  of  the  books  and  many  inter- 
views with  defendants,  a  compromise  agree- 
ment was  entered  into  on  the  27th  day  of 
August,  1879,  by  the  terms  of  which  cer- 
tain stocks.  Including  408  shares  of  the 
Rocky  Mountain  Coal  &  Iron  Company,  were 
assigned  to  defendants,  the  $1,000,000  note 
was  canceled,  and  all  the  liabilities  of  the 
Western  Development  Company  and  other 
corporations  were  assumed  by  them,  and  the 
estate  of  Colton  was  released  therefrom. 
About  two  years  after  the  execution  of  the 
compromise  agreement  plaintiff  discovered 
many  errors  in  the  calculations  upon  which 
the  compromise  had  been  made.  She  there- 
upon served  a  notice  of  rescission,  and  de- 
manded a  new  accounting.  A  complaint 
was  drawn  up  charging  the  defendants  with 
misrepresentation,  concealment,  etc.,  and 
after  several  interviews,  to-wit,  on  May  24, 
1882,  plaintiff  commenced  this  action  for  a 
rescission  of  the  compromise  agreement  of 
August  27,  1879,  (referred  to  as  "Exhibit 
F,")  on  the  ground  that  said  agreement  bad 
been  procured  through  false  and  fraudulent 
representations  made  by  defendants  during 
the  course  of  the  negotiations  which  resulted 
in  the  execution  of  the  compromise.  The 
answer  denies  the  charges  of  fraud;  alleges 
that  whatever  statements  were  made  by  de- 
fendants were  made  by  them  in  good  foith, 
believing  them  to  be  true;  and  avers  that 
Colton,  during  the  time  that  he  was  connect- 
ed with  the  Western  Development  Cijnipany, 
fraudulently  appropriated  to  his  own  use  cer- 
tain large  sums  of  money  belonging  to  said 
company  and  to  these  defendants.  After  a 
trial,  lasting  nearly  two  years,  before  Hon. 
Jackson  Tsmple, — who  was  at  that  time 
judge  of  the  superior  court  of  Sonoma  county, 
and  who  has  recen  tly  left  this  court  on  account 
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of  illness, — findings  and  judgment  were  ren- 
dered in  favor  of  defendants.  From  this 
judgment,  and  an  order  denying  the  motion 
for  a  new  trial,  ttie  plaintiff  lias  appealed. 

Altliough  the  record  herein  covers  about 
12,000  pages  of  printed  matter,  there  is  no 
substantisil  conflict  in  the  evidence.  The 
questions  involved  in  this  appeal  have  boen 
debated  by  cutinsel  upon  tlie  assumption  that 
the  facts  found  by  tlie  learned  judge  of  the 
court  below  are  unassailable,  and  tliat  the 
decision  is  correct,  except  as  to  the  legal  de- 
duction!) drawn  from  tlicspecilic  facts  found. 
It  is  not  contended  l}y  tlie  appellant  tliat  the 
defendants  knowingly  made  any  false  state- 
ments, or  Intended  to  deceive  plaintiff  in  the 
negotiations,  but  it  is  claimed  that  the  facts 
found  show  the  existence  of  a  fiduciary  rela- 
tion between  plnintiif  and  defendants;  thatin 
dealing  with  plaintiff  it  Wits  theduty  of  the  de- 
fendants to  make  a  full  and  correct  disclosure 
of  the  condition  of  the  business  in  which  Col- 
ton  held  an  interest,  whethertlie plaintiff  was 
relying  upon  their  advice  or  upon  her  own  in- 
vestigation, and  the  advice  and  judgment  of 
Wilson  and  otherfriends;  that  it  is  immaterial 
whether  the  parties  believed  there  was  in 
fact  any  such  duty  resting  upon  the  defend- 
ants, or  whether  the  plaintiff  did  actually  re- 
ly upon  and  confide  inthera;  that,  where  the 
negotiations  begin  in  peace  and  confidence 
between  trustee  and  cestui  que  trust,  it  mat- 
ters not  that  suspicion,  distrust,  and  fears 
may  lead  tiie  beneficiary  to  make  independent 
investigation  during  the  negotiations,  and 
rely  upon  inde|>endent  advice  and  her  own 
judgment  in  finally  concluding  the  compro- 
mise; that  the  trustee  can  shake  off  theduty 
referred  to,  if  at  all,  only  by  a  clear  and  un- 
equivocal dissolution  of  the  trust  relation  be- 
fore the  ne};otiations  commence;  that  the 
business  relation  between  Cotton  and  defend- 
ants was  a  partnership,  and  that  the  surviv- 
ing partners  were  bound  to  know  the  condi- 
tion of  the  business,  and  impart  fullinfur- 
mation  tliereof  to  plaintiff;  tliat  in  cases  of 
this  kind  the  surviving  partners  must  show 
affirmatively  that  the  settlement  was  fair  and 
the  consideration  adequate,  the  contract  be- 
ing prima  facie  void;  that  the  court  erred  in 
ignoring  this  principle,  and  in  holding  that 
it  was  for  plaintiff  to  prove  fraud;  that  the 
findings  show  both  actual  and  constructive 
fraud  and  threats,  and  that  the  representa- 
tions made  by  defendants  with  respect  to 
the  ownership  of  the  4U8  shares  of  Rocky 
Mountain  Coal  &  Iron  Company  stock  are 
suflicient  of  themselves  to  call  for  a  reversal 
of  the  judgment;  that  the  judgment  should 
be  reversed,  and  a  judgment  entered  in  favor 
of  the  plaintiff  un  account  of  undue  influ- 
ence, concealment,  and  fraudulent  misrepre- 
sentations, although  it  be  conceded  that  the 
parties  making  the  contract  herein  sought  to 
be  rescinded  dealt  as  strangers,  and  that  the 
findings  do  not  cover  the  material  issues;  and 
that  the  court  erred  in  its  conclusions  of 
law,  and  as  to  the  effect  of  certain  evidence. 

Many  of  tlie  topics  discussed  by  counsel 


are  involved  in  the  question  whether  there 
existed  such  a  fiduciary  relation  as  called  for 
a  full,  fair,  and  accurate  statement  by  de- 
fendants of  the  condition  of  the  affairs  of 
the  several  corporations  in  which  Mr.  Colton, 
in  his  life-time,  hiid  been  interested;  counsel 
for  appellant  contending  all  the  time  that 
such  relation  did  exist,  and  that  by  virtue  of 
their  superior  knowledge  and  means  of  in- 
formation, the  duly  of  making  a  full  disclos- 
ure and  truthful  btatenient  by  defendants 
became  imperative  and  absolutely  essential 
to  the  validity  of  any  comproniLst-  based  up- 
on negotiations  between  the  parties.  The  re- 
spondents have  claimed  at  all  stages  of  the 
litigation  that  the  business  relation  of  the 
several  associates  was  not  that  of  partners, 
and  that  upon  the  death  of  Mr.  Colton  the 
defendants  owed  plaintiff  no  duty  other  than 
that  which  arises  from  the  relation  of  stock- 
holders in  a  corporation.  In  this  branch  of 
the  controversy  the  learned  judge  of  the 
court  below  sided  with  the  respondents!  and 
upon  thissubject  he  expressed  his  opinion  in 
the  following  language:  "At  no  time  were 
the  defenilants  Leiand  Stanford,  G.  P.  Hunt- 
ingbm.  Gliaiies  Crocker,  and  Mark  Hopkins 
Copartners,  or  associated  in  any  busine39X>r 
enterprise  as  copartners.  Nor  did  they  at 
any  time  carry  on  any  business  as  cofiart- 
ners,"  etc.  "At  the  death  of  Colton  the  as- 
sociation between  him  and  the  <lefendan(8 
and  Mark  Hopkins  entirely  ended  and  ceased. 
There  was  no  property  belonging  to  the  as- 
sociates as  such.  After  his  death  the  plain- 
tiff was  merely  a  stockholder  in  the  variouB 
cor|)orations.  *  •  *  After  the  death  of 
Colton  the  individual  defendants  had  no  oth- 
er power  over  the  affairs  of  the  plaintiff,  and 
occupied  towards  her  no  other  relationship, 
than  as  controlling  the  corporations  in  which 
she  was  a  stockholder,  and  as  creditors  and 
pledgees."  "But,  if  a  trust  relation. of  this 
character  existed  l)etween  these  assttciates, 
what  was  the  relation  of  the  survivors,  upon 
the  death  of  Colton,  to  his  representative? 
At  his  death  the  association  was  entirely  end- 
ed. It  was  a  ciise  where  confidence  was 
given  for  confidence;  service  for  service. 
There  was  no  property  belonging  to  the  as- 
sociates as  such.  No  power  oxer  the  affaira 
of  Mrs.  Colton  or  the  estate  of  D.  D.  Colton 
survived  his  death.  His  position  was  one  of 
great  power  over  many  things,  through  this 
mutual  confidence.  She  was  merely  a  stock- 
holder in  various  corporations.  It  is  true 
they  continued  to  t>e  virtual  directors  of  these 
curpiU'ations,  as  they  and  Colton  had  pre- 
viously been.  But  this  no  longer  depended 
upon  any  confidential  relations  with  the 
holders  of  Colton's  stock.  *  •  •  The  pre- 
vious relations  with  Colton  did  not  affect  the 
question.  They  and  Colton  had  no  vested 
interests  in  any  new  projects  not  yet  begun. 
*  •  *  There  was  not  then,  after  Colton's 
death,  any  further  active  duties,  as  trustees, 
due  from  defendants  to  the  estate  of  Colton." 
Supp,  8  West  Coast  Kep.  31.  It  roust  be  ad- 
mitted, however,  that  the  arguments  of  Ike 
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appellant  upon  this  question  are  most  per- 
suasive, and  make  the  business  relation 
which  existed  between  the  associates  look 
like  a  partnership  for  the  purpose  of  organiz- 
ing, controlling,  and  operating  railroad  and 
other  corporations;  hut,  in  view  of  the  man- 
ner in  which  the  compromise  whs  efTected, 
and  of  all  the  circumstunc'es  surrounding  the 
settlement  of  the  dispute,  we  deem  it  unnec- 
essary to  determine  this  particular  question. 
There  is  no  doubt  that  the  associates  occupied 
towards  one  another  relations  of  the  gresitest 
confldence  and  trust.  Tliis  relation  of  trust 
and  confldence,  indeed,  was  one  of  extraordi- 
nary cliaracter, — greater  than,  ever  existed  in 
any  partnership  with  which  weliave  been  ac- 
quainted. The  i)Ower  and  authority  pos- 
sessfd  by  each  associate  over  the  business, 
property,  and  standing  of  otliers  interested 
with  him  never  was  possessed,  perhaps,  by  a 
meralter  of  any  other  concern  or  association. 
That  there  was  a  relation  of  mutual  trust  and 
contidence  of  higli  character  between  the  as- 
sociates, and  that  such  relation  was  recognized 
by  Judge  Tbhplk,  is  apparent  from  the  fol- 
lowing extracts  talcen  from  his  findings  and 
opinion:  "Some  of  their  transactions  in  llie 
payment  and  disbursement  of  money  were 
private  and  conHdential  between  said  asso- 
ciates,  the  character  and  reason  of  such  dis- 
bursements lieing  known  only  to  and  by  said 
associates,  and  not  recorded  or  entered  in  any 
books  or  writing's  kept  by  them,  or  any  of 
said  corporations;  and  Said  live  associates,  un- 
til the  death  of  said  Hopkins,  and  said  four  as- 
sociates tliereaf  ter,  until  tlie  deal  h  of  said  Col- 
ton,  had  and  assumed  and  sustained  relations 
of  intimate  and  peculiar  trust  and  confidence, 
each  towards  and  with  the  others,  in  regard 
to  their  said  enterprises,  and  their  mnnaire- 
roent  and  conduct;  and  they  acquired,  ob- 
tained, and  had  confidential  information  and 
control  each  concerning  and  over  the  affairs 
of  the  property  and  business  connected  with, 
growing  out  of,  and  accumulated  by  and 
ibruugli  the  enterprises  in  which  said  Stan- 
ford, Huntington,  Hopkins,  Crocker,  and 
Colton  were  associated  togfther.  As  each 
new  scliema  was  determined  upon,  isach 
had  his  part  in  the  work,  though  each  party 
then  decided  for  himself  whether  he  would 
go. into  each  scheme  or  not,  and  there  was 
no  power  in  the  majority  to  commit  any  one 
to  any  new  enterprise  until  be  approved  of 
it. "  "Fiduciary  relations  may  exist  lietween 
stockholders  of  various  corporations,  who 
have  associated  themselves  to  control  such 
corporations  and  make  them  work  in  har- 
mony; but  they  would  not  be  partners.  And 
so  I  conclude,  although  the  corporations 
manasced  by  these  associates  cannot  be  re- 
garded as  partnerships,  nur  as  mere  instru- 
mentalities of  a  partnership,  the  relation  be- 
tween the  parties  was  nevertheless  of  a  fidu- 
ciary character.  I  think  it  already  appears 
that  the  parties  to  the  agreement  Exhibit  A 
intended  something  more  than  to  procure 
siluHtions  for  each  other  as  employes  in  va- 
rious corporations.     They  had  designs  not 


stated  in  that  paper,  which  were  the  real 
purposes'of  that  association.  The  fiduciary 
relation  must  have  existed  under  our  Code 
as  to  these  projected  enterprises,  and  the 
management  of  the  system  of  roads  they  had 
built  and  acquired.  *  *  ♦  Each  had  in- 
vested his  money  and  expended  iiis  labor  in 
reliance  upon  this  fidelity  of  the  others." 
It  is  s  nice  question  whether  the  trust  re- 
lation which  had  existed  between  the  associ- 
ates continued  to  exist  after  the  death  of  Col- 
ton, and  imposed  any  active  duties  upon  the 
survivors  as  trustees  of  liis  estate;  but,  if  any 
such  duties  were  cast  upon  the  defendant 
by  reason  of  the  death  of  Mr.  Colton,  they 
were  waived  by  the  plaintiff  herself,  and  the 
relation  of  trustee  and  cestui  giie  tnist  was 
so  entirely  discarded  and  dissolved  during 
tlie  negotiations  that  they  were  not  bound  by 
any  Uduciary  relation  to  counsel,  advise,  and 
protect  the  plaintiff,  or  to  pei-form  any  other 
duly  than  to  deal  fairly  by  her,  and  in  g^ood 
faiih  to  disclose  all  facts  within  their  knowl- 
edge material  for  her  to  know  in  conducting 
the  negotiations  fairly,  and  tx>  enable  her  to 
make  a  full  and  unhampered  investigation 
into  the  matters  in  controversy.  We  have 
been  unable  to  find  a  cttse  in  which  a  lump 
agreement  of  compromise,  entered  into  by 
surviving  partnci's  and  the  representative  of 
a  deceased  partner,  or  by  a  trustee  and  ceatiii 
qrie  trust,~l\\«  latter  acting  by  the  advice  of 
experts  and  able  counsel,  and  renouncing  all 
confidence  in  the  trustees,— after  full,  fair, 
and  honest  investigation,  has  been  rescinded 
because  of  actual  and  unintentional  inaccu- 
racies discovered  subsequent  to  the  execution 
of  the  agreement;  ncn'  do  we  know  of  any 
universal  rule  of  equity,  or  any  provision  of 
our  Code,  tending  to  establish  the  proposition 
that  from  the  mere  fact  of  a  prior  existing 
fiduciary  relationship  everytiiiug  in  the  ab- 
sence  of  proof  must  be  presumed  against  the 
trustee  wlio  has  entered  into  a  cu.itract  with 
his  i:estui  que  trwtt,  regfiirdlesa  of  the  ques- 
tion whether  confldence  has,  in  fact,  l)een  re- 
posed and  abused.  Of  course,  in  all  trust  re- 
lations the  existence  of  confldence  will  be 
presumed,  and,  if  it  appear  that  any  advan- 
tage has  come  to  the  trustee  in  dealing  with 
his  cestui  que  trust,  the  burden  will  he 
thrown  upon  him  to  show  that  confidence  was 
not  in  fact  abused.  But  it  has  always  been 
held,  as  we  understand  it,  that  tliis  presump- 
tion might  be  overcome  by  proof  of  the  fact 
that  confidence  had  not  been  abused,  and  that 
the  beneficiary  acted,  not  upon  any  reliance 
or  confidence  placed  in  tlie  trustee,  but  upon 
the  advice  of  an  independent,  professional, 
disinterested,  and  competent  adviser.  There 
is  a  distinction  to  be  made  between  transac- 
tions occurring  directly  between  the  trustee 
and  his  beneficiary,  and  those  transactions  in 
which  the  trustee  deals  with  himself  or  an- 
other party.  Thus,  if  a  trustee  in  the  execu- 
tion of  his  trust  sells  property  to  himself,  the 
tntrisactiun  may  be  set  aside  by  the  cestui  que 
tru-il  as  void,  without  giving  any  reason  or 
alleging  any  fraud,  or  any  disadvantage  or 
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inadequacy  of  price.  In  such  case  there  are 
no  two  parties  to  the  contract,  tlie  trustee 
dealing  with  himself  alone;  but  where  the 
trustee  deals  directly  with  the  centui  (jiie 
trust,  (he  latter  having  for  himself  an  inde- 
pendent adviser,  and  the  trustee  making  no 
pretense  of  advising  him,  the  transaction  is 
not  voidable,  at  the  election  of  the  benefl- 
ciary,  but  it  will  devolve  upon  the  latter,  if 
he  would  set  it  aside,  to  show  some  reason 
therefor.  lie  must  show  either  actual  or 
constructive  fraud.  Of  course,  the  fraud 
may  be  shown  in  some  instances  by  presump- 
tions. 

Section  2219  of  the  Civil  Code  provides: 
"Every  one  who  voluntarily  assumes  a  re- 
lation of  personal  confidence  with  another  is 
deemed  a  trustee,  within  the  meaning  of  this 
chapter,  not  only  as  to  the  person  who  re- 
poses such  confidence,  but  also  as  to  all  per- 
sons of  whose  affairs  he  thus  acquires  infor- 
mation which  WHS  given  to  such  person  in  the 
like  confidence,  or  over  whose  affairs  he,  by 
such  confidence,  obtains  any  control."  Sec- 
tion 2228  is  as  follows:  "In  all  matters  con- 
nected with  his  trust,  a  trustee  is  bound  to 
act  in  the  highest  good  faith  towards  his  bene- 
ficiary, and  may  not  obtain  any  advantage 
therein  over  the  latter  by  the  slightt^st  mis- 
representation, concealment,  threat,  or  ad- 
verse pressureof  any  kind."  Section 222918 
as  follows:  "A  trustee  may  not  use  or  deal 
with  the  trust  property  for  his  own  profit, 
or  for  any  other  purpose  unconnected  with 
the  trust,  in  any  manner. "  Section  2235  is 
as  follows:  "All  transactions  between  a 
trustee  and  his  beneficiary  during  the  exist- 
ence of  the  trust,  or  while  the  influence 
acquired  by  the  trustee  remains,  by  which  he 
obtains  any  advantage  from  his  beneficiary, 
are  presumed  to  be  entered  into  by  the  latter 
without  sufficient  consideration,  and  under 
undue  influence." 

That  these  provisions  are  consistent  with 
the  rules  of  equity,  as  we  have  construed 
them,  is  apparent  we  think,  when  read  in 
connection  with  the  following  provision: 
"The  person  whose  confidence  creates  a  trust 
is  called  the  '  trustor;'  the  person  in  whom 
confidence  is  reposed  is  called  the  '  trustee; ' 
and  the  person  for  whose  benefit  the  trust  is 
created  is  called  the  'beneficiary.'"  Civil 
Code,  §  2218.  These  provisions  show  that 
the  fundamental  principle  of  the  relation  of 
trustee  and  ceatui  que  trust  is  that  of  confi- 
dence. 

In  the  case  at  bar,  Mrs.  CoUon  not  only 
did  not  rest  any  confidence  or  reliance  upon 
anything  said,  done,  or  omitted  to  be  said  and 
done,  by  the  defendants,  or  any  of  them,  but 
she  called  in  and  secured  .the  aid  of  four  or 
five  disinterested  and  competent  advisers. 
Among  th^e  was  S.  M.  Wilson,  one  of  the 
leaders  of  the  bar  of  this  state,  a  man  of  irre- 
proachable character,  in  the  prime  of  life,  for 
25  years  the  warm,  personal  friend  of  her 
husband,  and  the  man  whom  he  hud  recom- 
mended on  his  death-bed,  and  she  was  fully 
informed  by  him  as  to  her  legal  rights.    She 


also  obtained  the  services  ot  Mr.  Lloyd  Tevis, 
a  skillful  and  successful  financier,  to  assist 
Mr.  Wilson  in  his  investigations  as  to  the 
business  of  the  corporations.  The  investiga- 
tions made  by  these  gentlemen  and  the  plain- 
tiff lasted  for  over  six  months,  and  were  most 
tborougli,  careful,  and  diligent.  It  is  found, 
as  a  matter  of  fact,*  that  they  had  sources  of 
information  other  than  tliusa  possessed  by 
the  defendants,  and  that  they  were,  in  fact, 
more  thoroughly  acquainted  with,  and  better 
qualified  to  form  an  accurate  judgment  as  to 
the  condition  of,  the  affairs  of  the  company 
than  any  of  the  defendants.  Mrs.  Colton 
had  also  the  advice  of  Mr.  Steinberger,  an  old 
friend  of  her  husband,  and  the  advice  and  as- 
sistance of  Mr.  Green,  his  secretary  for  many 
years,  and  of  Mr.  Douty,  who  was  a  cousin 
and  intimate  friend  of  Glen.  Colton,  and  a 
business  man  of  great  capacity  and  expe- 
rience, and  a  skillful  and  expert  accountant. 
All  the  claims  preferred  by  the  defendants 
on  their  own  behalf  were  fully  discussed, 
considered,  and  investigated.  The  subject- 
matters  of  the  negotiations  were  of  the  most 
complicated  nature,  consisting  in  part  of  ac- 
counts running  through  many  years,  and 
recorded  in  many  volumes  of  books,  and 
thousands  of  vouchers  and  papers  relating  in 
part  to  the  transactions,  some  of  which  had 
gone  out  of  the  memory  of  the  parties  there- 
to. The  court  found  as  a  fact,  and  it  seems 
practically  undisputed,  that  during  the  nego- 
tiations .defendants  Were  ready  and  willing 
to  answer,  and  did  truthfully  answer,  all 
questions  asked  them,  and  submitted  freely 
all  the  books  and  accounts  in  their  posses- 
sion, or  under  their  cunlrol,  to  the  inspection 
and  investigation  of  the  plaintiff  and  her 
agents.  The  plaintiff  and  her  agents  knew, 
partly  from  discoveries  they  made  them- 
selves, and  partly  from  information  given  by 
the  defendants  before  the  compromise  agree- 
ment was  executed,  that  there  were  many  in- 
accuracies in  some  of  thestatements  furnished 
to  the  plaintiff.  Among  other  important 
matters  in  dispute  between  the  parties,  and 
which  were  compromised,  was  the  right  to 
Western  Development  Company  dividends, 
amounting,  according  to  plaintiff's  valuation, 
to  over  half  a  million  dollars.  At  the  time 
the  negotiations  were  in  progress  the  plain- 
tiff saw  no  justice  whatever  in  the  transac- 
tion; her  heart  rebelleil  against  the  whole 
matter.  She  believed  that  the  defendants 
were  unworthy  of  any  credit  or  confidence, 
and  were  endeavoring,  by  all  the  means  in 
their  power,  to  cheat  and  defraud  her.  She 
suspected  that  tbedefendanta  had  made  some 
of  the  charges  against  her  husband  knowing 
them  to  be  false,  and  that  they  had  manipu- 
lated their  books  to  sustain  those  charges. 
No  source  of  information  was  withheld  from 
them.  No  meansof  ascertaining  intelligently 
the  true  state  of  the  accounts  were  covered 
up  before  they  acted  upon  and  compromised 
the  matters  upon  wliicli  the  controversy 
arose.  Every  fact  which  has  since  been  dis- 
covered could  have  beeu  discovered  before 
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tlie  execution  of  tlie  compromise  agreement, 
as  well  as  thereafter.  The  witnesses  who 
could  throw  any  light  upon  the  matters  in 
controversy  wtre  within  their  reach.  Mrs, 
Collon  WHS  most  anxious  to  make  the  setlle- 
menl.  The  defendants  "insisted  that  tiiey 
were  not  bound  to  discount  the  future  of 
their  securities  for  her,  thus  giving  her  the 
benefit  of  their  contemplated  enterprises  and 
the  expenditure  of  more  millions.  She  was 
not  entitled  to  the  profits,  when  she  would 
not  share  the  risks."  The  property  in  con- 
troversy was  of  immense  value, — chiefly 
speculative  value.  Mr.  Tevis  "was  known 
as  a  bold,  enterprising,  and  successful  specu- 
lator. He  was  intimately  acquainted  with 
the  railroads,  and  was  a  man  of  great  wealth, 
abundantly  able  to  pick  up  the  burden  where 
Golton  had  dropped  it,  and  carry  it  along, 
without  asking  any  favors  from  the  defend- 
ants,"— all  of  which  was  known  to  the  plain- 
tiff at  the  time  she  acted  upon  his  advice, 
and  accepted  the  terms  of  the  compromise. 

The  findings  show  that  the  defendants  in 
good  faith  disclosed  every  fact  within  their 
knowledge.  There  is  nothing  in  the  findings 
to  show  that  plaintiff  or  her  agents  were  mis- 
led as  to  any  matter  except  the  statement  in 
regard  to  the  number  of  shares  of  tlie  Kocky 
Mountain  Coul  &  Iron  Company  stock,  which 
they  claimed  to  own,  though  held  by  Mr. 
Colton.  Of  this  matter  we  shall  speak  here- 
after. Here,  therefore,  we  liave  a  case  in 
which — assuming  the  existence  of  a  fiduciary 
relation,  and  that  the  presumptions  as  to 
confidence  and  the  burden  as  to  proof  are  as 
claimed  by  appellant — the  undisputed  facts 
show  that  there  was  absolutely  no  confidence 
reposed  by  the  beneficiary,  but  that  she  acted 
exclusively  upon  the  advice  of  several  disin- 
terested experts  and  professional-  friends, 
specially  selected  to  investigate  and  counsel 
her,  because  of  their  ability  and  familiarity 
with  the  affairs  of  the  trustees  with  whom 
she  was  dealing,  and  who  acted  towards  her 
in  the  highest  good  faith.  To  hold  that,  un- 
der such  circumstances,  a  contract,  entered 
into  by  the  parties,  compromising  and  settling 
disputes  of  the  most  doubtful  character  and 
value,  cannot  stand,  if  it  subsequently  ap- 
pear that  the  trustee  did  not  impart  to  the 
cestui  que  trust  not  only  all  the  knowledge 
of  the  transactions  of  which  he  was  possessed, 
but  all  that  be  might  have  acquired  by  dili- 
gent and  skillful  search,  would  be  to  place 
an  absolute  embargo  upon  all  settlements  of 
disputed  questions  between  parlies  holding 
trust  relations,  although  equity  favors  the 
amicable  adjustment  of  claims  which,  like 
those  involved  in  this  settlement,  bid  fair  to 
become  a  fruitful  source  of  litigation.  Un- 
der such  a  rule  it  would  be  difficult  to  find 
men  fit  to  be  trustees  who  would  accept  such 
a  trust.  There  would  be  no  inducement  to 
compromise  doubtful  matters,  however  ad- 
vantageous the  settlement  might  seem  to  be 
to  the  cestui  que  trust;  and  no  trustee,  or 
tiis  sureties,  who  had  settled  with  his  cestui 
que  tntst,  would  feel  secure  in  his  position 


until  either  time  or  circumstances  had  dis- 
pelled every  possible  chance  of  a  successful 
contest,  based  upon  new  evidence  or  a  rise 
in  values.  Such  a  construction  of  the  pro- 
visions of  our  Code  would  not  only  place 
them  in  antagonism  to  all  the  authorities 
which  have  explained  and  applied  the  rules 
of  equity  governing  such  contracts  l)etween 
trustee  and  cestui  que  trust, — and  the  Code 
provisions  are  but  a  digest  of  these  rules, — ' 
but  would  convert  a  rule  intended  to  prevent 
fraud  into  one  creating  an  incentive  to,  and 
a  cover  of,  fraud;  because  it  would  afford  a 
convenient  method  for  a  party  who  had  re- 
pudiated any  reliance  upon  or  trust  in  his 
trustee,  and  who  had  acted  upon  the  advice 
of  independent,  skilled,  and  disinterested 
champions  and  his  own  investigations,  to 
turn  around,  when  subsequent  facts  showed 
that  the  bargain  was  to  his  disadvantage, 
and  say.  In  elTeet:  "It  is  true  I  did  not  place 
any  confidence  in  your  statements,  and  told 
you  that  I  should  not,  but  should  rely  on  my 
trusted  agents.  It  is  true  I  acted  only  in 
my  own  interest,  being  sole  legatee.  It  is 
true  you  laid  before  me  all  the  means  of  in- 
formation, and  I  and  my  agents  assumed  to 
act  upon  them.  We  had  the  metms  of  infor- 
mation, and  might  have  discovered  the  truth, 
but  were  not  fully  informed.  It  is  sufficient 
to  say  that  you  did  not  correctly  represent 
the  condition  of  the  business.  It  was  your 
duty  to  do  so.  I  admit  tliat  you  acted  hon- 
estly and  fairly;  that  you  did  not  intend  to 
misrepresent  any  fact,  or  any  value;  and  I 
admit  that  my  means  of  information  were  as 
good  as  yours  were.  It  matters  not  that  I 
gave  you  notice,  in  advance,  I  should  not 
trust  you  in  anything  you  said  or  did,  but 
should  rely  upon  the  investigations  and  ad- 
vice of  my  friends,  because  your  representa- 
tions were  not  correct.  It  was  your  duty  to 
make  them  full,  fair,  and  accurate.  I  claim 
a  rescission  upon  the  representations  you 
made,  although.I  did  not  believe  them."  If 
there  is  a  case  in  which  a  court  of  equity  has 
decreed  a  rescission  under  such  citcumstan- 
ces,  it  has  not  been  called  to  our  attention. 
Whatever  may  have  been  said  as  to  the  pre- 
sumptions arising  out  of  proof  of  a  fiduciary 
relation,  the  fundamental  principle  upon 
which  rescission  is  granted  is  always,  and 
under  all  circumstances,  the  claim  and  con- 
sideration that  confidence  has  been  reposed, 
and  that  confidence  has  beeu  abused.  No 
such  claim  can  in  reason  be  made  where  the 
party  seeking  the  rescission — being  of  com- 
petent age  and  understanding,  and  acting, 
only  in  bis  own  interest — has  undertaken  to 
investigate  for  himself,  called  in  experts, 
been  given  free  and  fair  means  of  ascertain- 
ing the  truth,  acted  upon  his  own  judgment 
and  the  advice  of  friends,  and  repudiated  any 
confidence  in  or  reliance  upon  the  parties 
with  whom  he  was  dealing.  It  matters  not 
what  the  relations  of  the  parties  have  been 
prior  to,  or  are  at  the  time  of,  the  negotia- 
tions for  a  settlement  and  compromise  of  their 
disputes,  the  principle  is  one  of  uuiversid  ap- 
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plication,  and  it  is  a  principle  of  common 
sense  and  of  good  policy. 

It  is  unnecessary  for  us  to  review  the  au- 
thorities on  tiiis  subject.  TItey  will  be  found, 
we  tliinic,  to  fully  support  the  views  we  have 
expressed ;  and  in  order  to  make  as  brief  as 
possible  tins  opinion,  which,  perhaps,  is  al- 
ready unnecessarily  extended  on  this  ques- 
tion, we  simply  cite  some  of  the  cases,  with- 
out commenting  upon  the  peculiar  features 
of  any  of  them.  We  have  examined  the 
cases  cited  by  appellant,  and  And  nothing  in 
them  which  conflicts  with  what  is  said  here- 
in. Kimball  v.  Lincoln,  99  111.  578;  Gage  v. 
Parmelee,  87  111.  330;  Casey  v.  Casey,  14  111. 
IIS:  Farnam  v..Brook8,  9  Pick.2l3;  Knight 
V.  Marjoribanks,  llBeav.324;  Morse  v.  Uoy- 
al,  12  Ves.  365;  Hunter  v.  Atkins,  3  Mylne 
&  K.  113;  Hager  v.  Thomson,  1  Black,  60; 
Courtright  v.  Bnrnes,  2  McCrary,  532;  Ged- 
des'  Appeal,  80  Pa.  St.  460;  White  v.  Walk- 
er, 5  Fla.  478;  Hall  v.  .Johnson,  41  Mich. 
289,  2  N.  W.  Hep.  55;  Bowman  v.  Carithers. 
40  Ind.  90;  Turner  v.  Otis,  30  Kan.  1,  1 
Pac.  Itep.  19;  Murray  v.  Elston,  24  N.  J. 
Eq.  310;  Korn  v.  Becker,  40  K*.  J.  £q.  408. 
4  Atl.  Hep.  43i;  De  Montmorency  v.  Dev- 
ereux,  7  Clark  &  F.  188;  Hough  t.  Kich- 
ardson,  3  Story,  690;  Loesser  v.  Loesser,  81 
Kv.  139;  Motley  v.  Motley,  45  Ala.  558;  Kis- 
ling  V.  Sliaw,  33  Cal.  425. 

It  is  claimed,  however,  that  the  trustee  can-, 
not,  after  negotiations  are  begun  between 
fairaseir  and  his  cestui  que  trust,  dissolve  the 
trust  relation,  "and  place  the  parties  at  arms- 
length,"  and  tlmftiie  rights  of  these  parties 
and  the  rules  by  which  tliey  are  to  be  investi- 
gated should  be  determined  by  the  relation  of 
the  parties  when  their  negotiations  com- 
menced." Wesee  no  reason  torsuch  distinc- 
tion. Sugden's  definition  of  the  rule  applicii- 
ble  is  such  cases  is  expressed  in  the  following 
language:  "It  must  not  be  understood  that 
a  trustee  cannot  buy  from  his  cestui  que 
trust  where  he  is  sui  juris;  .the  rule  is  that 
he  cannot  buy  from  himself.  If  the  cestui 
que  trust  clearly  dischariies  the  trustee  fr>.>m 
the  trust,  and  considers  him  as  an  indilTerent 
person,  he  may  purchsise;  but  it  must  clearly 
appear  that  the  purchaser  at  the  time  of  the 
purchase  had  shaken  off  his  con6dential 
character  by  the  consent  of  the  cestui  que 
trust,  freely  given  after  full  information  and 
bargainine  far  the  right  to  purchase."  2 
Sugd.  Vend.  417,  bottom  p.  693.  There  is 
nothing  in  this  text,  or  any  decision  we  have 
seen,  requiring  a  contract,  preceding  the  con- 
tract to  purchase  or  compromise,  giving  the 
trustee' perioisaion  to  purchase  as  a  basis  for 
a  second  contract,  in  which  the  terms  of  the 
sale  or  compromise  may  be  lawfully  agreed 
to.  If,  at  the  time  of  the  purchase  or  com- 
promise, the  trustee  has  shaken  olf  his  fidu- 
ciary character,  and  the  confidence  which  is 
presumed  to  result  therefrom,  it  matters  not 
what  has  occurred  immediately  preceding  or 
long  prior  to  the  final  transaction.  In  other 
words,  if  the  transaction  is  one  in  which  the 
trustee  may  lawfully  deal  with  his  cestui  que 


trust  by  first  dissolving  the  trust  relation,  it 
is  not  too  late  for  him  to  do  so  at  any  time 
before  the  cestui  que  tfusc  is  prevented  from 
making  a  full  and  fair  investigation  and  con- 
sideration of  the  business  in  hand, and  befpre 
he  executes  the  contract. 

Other  points  discussed  at  the  bar  are  in- 
volved in  the  question  whether  plaintiff  was, 
induced  by  fraud,  actual  or  constructive, 
to  enter  into  the  compromise  agreement, 
whether  there  were  false  representations,  con- 
cealments, threats,  or  any  unconscionable  ad- 
vantages gained  by  defendants  through  their 
superior  opportunities  and  power.  Upon 
every  material  issue  of  fa-t  the  court  below 
found  in  favor  of  defendants,  except  as  to  a 
part  of  the  408  shares  of  Bocky  Mountain 
Coal  &  Iron  Company  stock,  and  its  finding 
of  fact  upon  that  issue  was,  in  the  opinion  of 
the  court,  insufiicient,  in  view  of  other  find- 
ings, to  support  a  decree  of  rescission.  Since 
it  is  claimed,  however,  that  the  Sfiecific  facts 
found  do  show  fraud,  concealments,  and  un- 
due advantage,  notwithstanding  the  general 
findings  of  the  court,  which  negative  the 
charges  thereof,  it  becomes  necessary  to  look 
into  the  circumstances  under  which  the  com- 
promise was  effected. 

So  far  as  the  exhibits  of  the  condition  of 
the  Western  Development  Company  (Ex- 
hiliits  D  and  £)  are  concerned,  tlie  facts 
found  show  that  there  was  no  fraudulent  rep- 
resentation by  defendants  as  to  anything 
contained  therein,  and  that  plaintiff  did  not 
rely  upon  them.  She  relied  upon  her  own 
judgment,  and  the  advice  of  those  who  were 
assisting  her,  and  entered  into  the  compro- 
mise agreement  after  a  careful  and  thorough 
examination  of  all  the  books  and  vouchers. 
The  court  finds  that  she  was  not  ignorant  of 
any  fact -or  circumstance  material  to  her 
rights;  that  there  were  no  misrepresenta- 
tions or  concealments  by  defendants,  but,  on 
the  contrary,  they  answered  truthfully  all 
questions  relating  to  the  affairs  of  the  com- 
pany, repeatedly  went  over  the  subjects  un- 
der investiu'ation  with  Mr.  Wilson,  and 'gave 
him  free  access  to  all  the  books,  and  secured 
for  him  all  the  assistance  and  information  in 
their  power.  The  defendants  did  not  pre- 
t'nd  to  know  anything  of  the  condition  of 
the  affairs  of  the  Western  Development  Com- 
pany outside  of  what  was  shown  in  its  rec- 
ords. Mr.  Wilson  knew  this.  They  told  him 
so.  They  gave  him  every  facility  in  their 
power  of  ascertaining  the  true  state  of  the 
accounts.  They  instructed  their  employes  to 
aid  him  as  best  they  could.  With  their  con- 
sent and  approval,  he  liad  the  books  carefully 
and  thoroughly  examined  by  experts, — men 
who  had  been  trusted  friends  of  (ien.  Col- 
ton, — one  of  them  his  cousin,  another  his 
secretary.  In  no  part  of  his  testimony  does 
Mr.  Wilson  indicate  that  lie  or  tlie  plaintiff 
placed  anyreliance  upon  the  statements  con- 
tained in  Exhibits  D  or  E,  or  u|>on  any  in- 
formation furnished  by  the  defendants  with 
regard  to  the  affairs  of  the  Western  Develop- 
ment Company.     Mr.   Wilson   was    active. 


Digitized  by 


LiOogle 


Cal.) 


COLTON  V.  STANFORD. 


23 


alert,  self-reliant,  and  zealous  in  the  cause  of 
his  clieot, — the  widow  to  whom  he'  liad  been 
recommended  by  his  friend  Colton  as  the  one 
man  worthy  of  entire  confidence  and  trust  in 
case  of  trouble.  Spurred  on  by  a  keen  sense 
of  the' trust  which  had  been  reposed  in  him, 
he  devoted  his  entire  lime  and  energy  for  a 
period  of  about  six  months,  laboring  with 
clerks  and  book-keepers,  until,  as  he  says,  he 
liad  exhausted  and  tired  himself  out,  sacra- 
ficed  his  own  interests,  and  had  "abused 
these  people  to  the  extremity,  almost,  of  fight- 
ing pei-sonaily."  In  connection  with  his 
deposition  in  this  case,  there  was  introduced 
in  evidence  his  memoranda,  taken  during  the 
investigations  which  he  and  others  were  mak- 
ing into  the  affairs  of  the  Western  Develop- 
ment Company,  which  show  the  most  unmis- 
takable care,  and  a  painstaking  and  minute 
consideration  of  the  subject.  Upon  this  show- 
ing, no  doubt,  it  was  that  .Judge  Tshplb 
was  induced  to  believe  and  find  that  plaintiff 
and  her  advisers  were  ignorant  of  no  mate- 
rial fact  or  circumstance  of  which  she  ought 
to  have  b-en  informed.  T)ie  presumption 
would  follow  from  the  fact  of  investigation' 
that  everything  material  was  discovered;  but 
the  presumption  is  fortified  by  the  introduc- 
tion of  these  memoranda,  and  by  proof  of  the 
fact  that  many  others  iiad  l>een  made  which 
at  the  time  of  the  trial  were  lost. 

Under  snch  circumstances,  is  plaintiff  en- 
titled to  a  rescission  of  the  contract  thus  de- 
liberately entered  into?  We  think  she  is  not. 
Her  counsel  claim  tiiat  there  was  actual  and 
constructive  fraud>  and  cite  sections  1571, 
1572,  Civil  Code.  Tliey  say  that  defendants 
furnished  a  list  of  the  assets  of  the  Western 
Development  Company;  that  this  was  equiv- 
alent to  a  positive  assertion  that  the  list  con- 
tained all  the -assets, — an  assertion  not  true, 
not  warranted  by  the  information  of  the  par- 
ties making  it,  and  therefore  fraudulent,  al- 
though they  believed  it  to  be  true;  that  where 
a  party,  acting  without  belief  or  without  in- 
formation, makes  a  representation  whicli  is 
not  true,  the  law  imputes  to  him  a  knowledge 
of  its  falsity,  and  makes  him  as  fully  respon- 
sible as  if  he  had  such  a  knowledge.  This  is 
true,  as  a  general  proposition,  where  the  other 
party  has  acted  upon  the  representation,  re- 
lying upon  it  as  correct;  but  the  rule  as  stated 
is  not,  upon  authority  or  principle,  appli- 
cable where  such  parly,  discarding  tlie  repre- 
sentation as  unworthy  of  belief,  proceeds  to 
inquire  for  himself,  is  given  full  and  fair  fa- 
cilities of  informing  himself,  takes  independ- 
ent counsel,  and  finally  acts  upon  his  own 
judgment  and  that  of  his  advisers.  Misrep- 
resentations cannot  be  predicated  upon  such 
a  state  of  facts.  2  Pars.  Coat.  770;  Porcival 
V.  Harger,  40  Iowa.  289;  Matthews  v.  Bliss, 
22  Pick.  63;  Van  Trott  v.  Wiese,  36  Wis.  439; 
Hall  V.  Johnson,  41  Mich.  289,  2  X.  W  Rep. 
55;  Light  v.  Light,  21  Pa  SI.  413;  Smith  v. 
Kay,  7  H.  L.  Cas.  775:  Development  Co.  v. 
Silva.  125  U.  S.  258.  8  Sup.  Ct.  Rep.  881, 
BigelDW,  Frauds,  7,  8. 

We  do  not  find  anything  in  the  authorities 


cited  by  the  appellant  which  is  in  conflict 
with  the  views  we  have  expressed.  Extracts 
from  a  few  of  them  will  show  this  to  be  the 
case.  Thus,  in  Taylor  v,  Fleet,  1  Barb.  475, 
the  court  said:  "If  the  purchaser  has  acted 
upon  his  own  judgment,  and  has  not  been  in- 
fluenced by  the  misrepresentations,  however 
untrue  they  may  have  been,  he  has  no  right 
to  be  released  from  his  bargain.  But  I  can- 
not concur  with  the  counsel  for  the  vendor  in 
his  position  that  the  purchaser  examined  the 
land  with  a  view  to  test  the  accuracy  of  the 
representations  made  by  Fleet.  On  the  con- 
trary, all  the  witnesses  agree  that  no  personal 
examination  of  the  land  would  enable  any 
person,  not  previously  acquainted  with  its 
capabilities,  to  determine  whether  the  state- 
ments made  by  Fleet  were  true  or  not.  The 
only  means  of  knowledge  within  his  reach 
was  information  to  be  obtained  from  those 
whose  experience  enabled  them  to  speak  from 
actual  oi>servation  with  respect  to  the  mate- 
rial question  which  constituted  the  object  for 
which  the  purchase  was  made." 

In  Rawlins  v.  Wickhara,  3  De  Gex  &  J. 
312,  the  books  showed  so  plainly  the  fraud 
that  any  man  of  ordinary  capacity  could  have 
detected  the  fraud.  -  The  court  there  saj's: 
"During  the  negotiations  for  the  partnership 
a  paper  was  produced,  which  has  been  kept 
by  Mr.  Rawlins  from  that  time,  giving  an  ac- 
count of  the  assets  of  the  concern.  The 
amount  due  to  the  customers  of  the  bank  waa 
there  stated  to  be  £11,000  and  a  fraction. 
Upon  examination  of  the  books  it  appears 
that  the  real  amount  exceeded  tiiis  by  many 
thousand  pounds, — a  fact  which  an  cKamina- 
tion  of  the  books  by  any  person  of  the  most 
ordinary   competency   would    have    shown. 

*  •  *  Was  there  any  excuse  for  such  a 
misrepresentation?  As  regards  Mr.  Bailey, 
there  was  none.  He  was  a  prof  es-iional  man, 
taking  an  active  part  in  the  alTairs  of  the 
bank,  and  it  was  his  duty  to  know  them, 
whether  he  did  or  not.  Mr.  Wickham  was 
an  inactive  partner,  knowing  but  little  of  its 
affairs,  attending  only  occasionally  at  the 
bank,  not  meddling  with  the  liooks,  and  prob- 
ably knowing;  little  or  nothing  of  what  they 
contained.  *  *  ♦  He  joined  with  Mr. 
Bailey  in  producing  the  statement  of  ac- 
counts which  I  have  raeutioned,  and  in 
ascribing  accuracy  to  it.  Now,  he  ought  not 
to  have  asserted  what  he  did  not  know  to  be 
true.  He  ought  to  have  said:  'It  maybe 
true.  I  have  a  good  opinion  of  Mr.  Bailey 
and  Mr.  Gattrill,  but  1  am  nut  acquainted 
with  the  books,  and,  as  far  as  I  am  concerned, 
you  must  look  at  them  for  yourself.'  He  did 
not  do  so,  but  joined  in  a  representation 
which  was  not  true,  and,  for  every  purpose 
of  pecuniary  liability,  the  case  is  the  same  as 
if  he  had  known  that  it  was  not  true.  *  *  ♦ 
Mr  Rawlins  might  have  inspected  the  books. 

*  ♦  *  He,  however,  did  not  examine 
them,  and.  improbable  as  it  may  appear,  1 
must  hold  that  Mr.  Rawlins  entered  into  the 
partnership  in  complete  ignorance  of  the  con- 
tents of  the  books,  and  continued  so  for  tour 
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years.  *  •  *  He  was  entitled  to  believe 
their  representations  to  be  accurate  witliout 
looking;  at  the  books.  He  was  entitled  to 
continue  in  that  belief  until  ground  for  sus- 
picion arose,  or  information  was  given  him 
by  one  of  the  partners.  No  such  informa- 
tion was  given.  Tliey  did  not  complain  that 
he  did  not  look  at  the  boolcs,  and  there  is 
reason  to  believe  that  they  would  not  have 
lilied  him  to  examine  them."  The  difference 
between  this  case  and  the  case  at  bar  is  too 
apparent  for  comment. 

In  Hi^gins  v.  Saroels,  2  Johns.  &  H.  467, 
the  language  of  the  court  shows  the  distinc- 
tion between  that  case  and  the  one  at  bar. 
It  is  there  said:  "It  is  not  necessary  to  show 
that  the  defendants  knew  the  facts  to  be  un- 
true,  if  they  stated  a  fact  which  was  untrue, 
for  a  fraudulent  purpose,  they  at  the  same 
time  not  believing  that  fact  to  be  true.  In 
that  case  it  would  be  both  illegal  and  immor- 
al fraud.  *  •  •  What  weighs  upon  my 
mind  is  the  circumstance  that  tiie  quality  of 
the  lime  was  not  a  mere  subject  of  specula- 
tion, but  a  fact  which  the  plaintiff,  without 
any  special  familiarity  with  the  business, 
could  have  made  himself  acquainted  with." 

In  Carpmael  t.  Fowls,  10  Beav.  44,  the 
court  uses  tills  language.  "Mr.  Fowls  of- 
fered to  procure  the  information.  He  did 
obtain  and  communicate  it  to  the  plaintiff, 
who  relied  upon  it,  and  entered  into  the 
agreement  on  the  credit  of  It.  It  turned  out 
to  be  erroneous;  but  before  the  agreement, 
and  till  long  after  the  agreement,  Mr.  Fowls 
appears  to  have  had  no  reason  whatever  to 
suspect  that  there  was  any  error.  Headopt- 
ed  it  implicitly,  on  the  authority  of  Mr.  Cutb- 
bert,  and  very  innocently  produced  it  to  the 
plaintiff  as  a  true  statement  of  that  upon 
which  the  amount  of  the  annuity  was  to  be 
calculated.  If  the  plaintiff  was  guilty  of 
any  error  or  laches,  it  was  In  giving  too 
much  credit  to  the  statement  which  had  been 
adopted  and  communicated  t-o  him  by  the  de- 
fendant's agent  as  true." 

In  Millar  v.  Craig,  6  Beav.  437,  it  appears 
that  the  plaintiffs,  who  lived  in  Scotland, 
never  had  an  opportunity  of  examining  the 
accounts.  The  court  said  that  there  was  no 
proof  whatever  that  the  plaintiffs  relied  on 
Miller  as  their  agent  in  tlie  treaty  with  the 
other  executors.  On  the  contrary,  they  em- 
ployed their  own  solicitor  or  law  agent  in 
Scotland.  The  release  was  signed  in  confl- 
dence,  in  the  belief  that  the  accounts  had  been 
truly  stated. 

In  Reynoll  v.  Sprye,  1  De  Gex,  M.  &  Q. 
709,  the  couii;  says:  "It  was  said  that  dur- 
ing the  whole  of  the  negotiations  Captain 
Sprye  not  only  left  Sir  Thomas  Keynell  at 
perfect  liberty  to  consult  his  friends  and  pro- 
fessional advisers,  but  even  on  several  occa- 
sions recommended  him  to  do  so.  To  a  great 
extent  this  certainly  was  the  case,  and  if  the 
relief  souglit  in  this  suit  had  rested  on  mere 
mistake;  if  Captain  Sprye  had  not.  by  mis- 
representations of  fact,  which  I  cannot  treat 
as  unintentional,  led  Sir  Thomas  Reynell  to 


believe  that  his  rights  were  different  from 
what  in  truth  they  were, — it  may  be  that  the 
argument  to  which  I  am  now  adverting 
would  have  prevailed.  In  such  a  case,  per- 
haps, this  court  might  have  considered  that 
it  was  the  folly  of  Sir  Thomas  Beynell  to 
have  acted  without  advice,  and  might  have 
refused  to  assist  any  person  who  was  so  sin- 
gularly little  alive  to  his  own  rights.  *  *  • 
But  no  such  question  can  arise  in  a  case  like 
the  present,  where  one  contracting  party  has 
intentionally  misled  the  other  by  describing 
his  rights  as  being  different  from  what  he 
knew  them  really  to  he. " 

In  Doggett  V.  Emerson.  8  Story,  732,  it 
appeared  to  the  court  that  the  purchase  of 
the  plaintiff  was  made  upon  an  entire  credit 
given  to  the  representation  of  Williams  aa 
to  the  quantity  and  quality  of  the  timber. 
The  plaintiff  resided  in  Boston,  and  confess- 
edly had  no  knowledge  of  timber  lands,  and 
had  never  seen  the  township  in  which  they 
were  situated.  He  must,  therefore,  have 
placed  implicit  reliance  upon  the  statements 
of  Williams.  It  appeared,  also,  that  Emerson 
not  only  knew  the  contents  of  the  certificates 
upon  which  the  plaintiff  relied,  but  corrobo- 
rated the  statements  therein  contained. 

In  Lewin  on  Trusts,  cited  by  appellants, 
the  author  says:  "Before  any  dealing  with 
the  cestui  que  tinist,  the  relation  between  the 
trustee  and  cestui  que  trust,  must  be  actually 
or  virtually  dissolved.  •  •  •  The  par- 
ties must  be  put  at  such  arms-length  that 
they  agree  to  stand  in  the  adverse  situ- 
ations of  vendor  and  purchaser;  the  cestui 
9U«  tru«t  distinctly  and  .fully  understanding 
that  he  is  selling  to  the  trustee,  and  consent- 
ing to  waive  all  objections  up>on  that  ground, 
and  the  trustee  fairly  and  honestly  disclosing 
all  the  necessary  particulars  of  the  estate,  and 
not  attempting  a  furtive  advantage  to  himself 
by  means  of  any  private  information.  •  •  • 
Where  the  cestui  que  trust  took  the  whole 
management  of  the  sale  himself,  chose,  or 
at  least  approved,  the  auctioneer,  made  sur- 
veys, settled  the  plan  of  sale,  Bxed  the  price, 
and  so  had  a  perfect  knowledge  of  the  value 
of  the  property.  *  *  *  Lord  Eldom  said 
that  if.  in  any  instance,  the  rule  was  to  be 
relaxed  by  consent  of  the  parties,  this  was 
the  case.  «  *  *  Again,  a  cestui  que  trttst 
had  urged  the  purchase  upon  the  trustee, 
who  at  flrst  expressed  an  unwillingness,  but 
afterwards  agreed  to  the  terms,  and  the  sale 
was  supported.  So.  where  the  trustee  had 
endeavored  in  vain  to  dispose  of  the  estate, 
and  then  purchased,  himself,  of  the  cestui  que 
trust  at  a  fair  and  adequate  price,  and  there 
was  no  imputation  of  fraud  or  concealmeut. 
Lord  NoBTUiNGTON  said.  'He  did  not  like 
the  circumstance  of  a  trustee  dealing  with 
his  cestui  que  trust,  but  upon  the  whole  he 
did  not  see  any  principle  upon  which  he 
could  set  the  transaction  aside.'  •  *  * 
If  it  be  absolutely  necessary  that  the  proper- 
ty should  be  sold,  and  the  trustee  is  ready  to 
give  more  than  any  one  else,  he  may  file  a 
bill  in  chancery,  and  apply  by  motion  to  be 
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allowed  to  purchase,  and  the  court  will  then 
examine  into  the  circiimstHnces,  ask  who  had 
the  conduct  of  the  tninsactiun,  whether  there 
is  reason  to  suppose  the  premises  could  be 
sold  better,  and  upon  the  result  of  that  in- 
quiry will  let  another  person  prepare  the  par- 
ticular sale,  and  allow  the  trustee  to  bid." 
f"tar  paging  463. 

In  Boyd  v.  Hawkins.  2  Dev.  Eq.  208,  we 
find  this  language:  "The  prohibition  of  the 
trustee  to  purchase  from  the  cestui  que  trust 
himself  is  not  found  to  be  so  absolutt-.  •  •  • 
Brirgains  between  them  are  viewed  with  anx- 
ious jealousy.  It  must  appear  that  the  rela- 
tion has  ceased,  at  least  that  all  necessity  for 
activity  in  the  trust  hiis  terminated,  so  that 
the  trustee  and  cestui  que  trust  are  two  per- 
sons, each  at  liberty,  without  the  concur- 
rence of  the  other,  to  consult  his  own  inter- 
est, and  capable  of  vindicating  it;  or  that 
there  was  a  contract  definitively  made,  tlie 
terms  and  effect  of  which  were  clearly  un- 
derstood, and  that  there  was  no  fraud  or  mis- 
apprehension, and  no  advantage  taken  by  the 
trustee  Of  the  distresses  or  ignorance  of  the 
other  party.  The  purchase  must  also  be  fair 
and  reasonable. 

Mr.  Pomeroy,  in  his  work  on  Equity  Ju- 
risprudence, at  section  855,  uses  tliis  lan- 
guage: "  When  parties  have  entered  into  a 
contract  or  arrangement,  based  upon  uncer- 
tain or  contingent  events,  purposely  as  a 
compromise  of  doubtful  claims  arising  from 
them,  and  wtiere  parties  have  knowingly  en- 
tered into  a  speculative  contract  or  transac- 
tion,— one  in  which  ttiey  intentionally  specu- 
lated as  to  the  result, — and  there  is  in  either 
case  an  absence  of  bad  faith,  violation  of  con- 
fidence, misrepresentation,  concealment,  and 
other  inequitable  conduct  mentioned  in  a 
former  paragraph,  if  the  facts  upon  which 
such  agreement  or  transaction  was  founded, 
or  the  event  of  the  agreement  itself,  turn  out 
very  different.from  what  was  expected  or  an- 
ticipated, this  error,  miscalculation,  or  dis- 
appointment, although  relating  to  mattei-s  of 
fact,  and  not  of  law,  is  not  such  a  mistake, 
within  the  meaning  of  the  equitable  doctrine, 
as  entitles  the  disappointed  party  to  any  re- 
lief, either  by  way  of  canceling  the  contract 
and  rescinding  the  transaction,  or  of  defense 
to  a  suit  brought  for  its  enforcement.  In 
such  classes  of  agreements  and  transactions 
the  parties  are  supposed  to  calculate  the 
chances,  and  they  certainly  assume  the  risks, 
where  there  is  no  element  of  bad  faith,  breach 
of  confidence,  misrepresentation,  culpable 
concealment,  or  other  like  conduct  amount- 
ing to  actual  or  constructive  fraud." 

In  lirooks  v.  Martin,  2  Wall.  73,  it  ap- 
pears that  Brooks  took  advantage  of  his  posi- 
tion as  partner,  agent;  and  brother-in-law  of 
Martin  intentionally  to  conceal  from  the  lat- 
ter the  prosperous  condition  of  the  concern, 
and  purchased  his  interest  for  a  price  totally' 
dispropertioned  to  its  real  value.  So,  also,  in 
Addington  v.  Allen,  11  Wend.  383,  there  ap- 
peared an  actual  intent  to  mislead  and  de- 
fraud the  plaintiff. 


In  Safford  v.  Orout,  120  Mass.  25,  the 
character  of  the  representations  was  not  dis- 
closed by  the  record.  No  objection  was 
made  that  tliey  were  mere  expressions  of 
opinion,  judgment,  or  estinuite,  or  that  they 
were  intended  to  be  understood  as  expres- 
sions of  belief  only.  The  court  said:  "We 
must  presume  that  they  were  legally  sufli- 
cient  to  support  the  action;  that  is  to  say, 
that  they  were  statements  of  facts  suscepti- 
ble of  knowledge,  as  distinguished  from  mat- 
ters of  mere  opinion  or  l>elief ;  and  that  they 
were  calculated  to  have,  and  did  have,  ma- 
terial influence  In  deceiving  the  plaintiffs  as 
to  the  maker's  means  and  ability  to  pay,  and 
in  inducing  them  to  part  with  their  prop- 
erty." 

All  that  is  decided  in  Redgrave  v.  Hnixl, 
20  Ch.  Div.  24,  is  "that,  where  a  false  rep< 
resentation  has  been  made,  it  lies  on  the  par- 
ty who  makes  it,  if  he  wishes  to  escape  its 
effect  in  avoiding  the  contract,  to  show  that, 
although  he  made  the  false  representation, 
the  defendant,  the  other  party,  did  not  rely 
upon  it.  Tlie  onus  proharuli  is  on  him  to 
show  that  the  other  party  waived  it,  and  re- 
lied on  his  own  knowledge.  Nothing  of  that 
kind  appears  here. " 

In  Wells  v.  Millet.  23  Wis.  67,  the  court 
assume  that,  if  the  defendant  had  been  care- 
less or  indifferent  to  ordinary  and  accessible 
means  of  information  as  to  the  truth  or  false- 
hood of  the  representation  which  had  been 
made,  he  would  have  had  no  right  to  rely  up- 
on that. 

In  Rohrschneider  v.  Insurance  Co.,  76  N. 
Y.  218,  the  coui-t  said  that  "the  fraud  was 
really  undisputed.  The  managers  of  the  de- 
fendant had  made  the  false  representations, 
and  they  knew  tbera  to  be  false,  as  the  divi- 
dends of  the  company  never  liad  paid  the 
notes  thus  given  for  the  one-half  of  the  an- 
nual premiums.  But,  on  the  contrary,  such 
dividends  had  always  fallen  far  short  of  mak- 
ing such  payments;  and  they  must  have 
known  that  they  generally,  if  not  always, 
would  fall  short.  There  was,  in  fact,  no 
foundation  or  excuse  whatever  for  making 
the  untrue  representations.  *  •  *  It  is 
said  on  behalf  of  the  defendant  that  the 
plaintiff  did  not  rely  upon  these  representa- 
tions, and  was  not  induced  by  them  to  take 
the  policy.  But  there  was  sufficient  evidence 
from  which  the  jury  could  have  found  that 
she  did  thus  rely,  and  was  thus  induced." 

In  Baker  v  Spencer,  47.  N.  Y.  564,  the 
court  said  that  the  appellant's  claim  that  the 
settlement  of  the  action  by  the  giving  of  a 
300-dollar  note  operated  as  a  compromise  of 
the  alleged  fraud,  and  was  a  bar  to  the  action, 
might  have  been  well  taken,  if  it  liad  appeared 
from  the  pleadings  or  the  findings  that  at  the 
time  of  the  settlement  the  defendant  iiad  ' 
knowledge  of  the  facts  constituting  the  fraud 
allegeil,  but  that  such  claim  was  not  well 
founded,  being  based  entirely  upon  the  state- 
ment that  after  giving  the  note  the  plaintiff 
liegau  to  suspect  that  the  defendant  had  not 
the  right  to  sell  and  transfer  the  agency. 
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The  coui-t  said:  "It does  not  appear  from  the 
complaint  or  findings  that  the  plaintiff-  had 
any  grounds  for  his  suspicion,  or  any  in- 
forrantion  on  the  subject,  nor  what  defen&e 
was  interposed  on  the  trial  before  the  justice 
in  the  action  on  the  $500  note."  The  court 
then  proceeds  to  distinguish  the  case  before 
it  from  the  case  of  Adams  v.  Sage,  28  N.  Y. 
103.  In  tlie  latter  case  the  court  held  that 
"where  a  party  to  whom  representations  are 
made  has  the  means  at  hand  of  determining 
their  truth  or  falsehood,  and  resorts  to  siicli 
means,  and,  after  investigation,  avows  his  be-- 
lief  that  tlie  statements  are  false,  and  acts  upon 
such  belief  by  bringing  an  action  to  recover 
money  obtained  from  liim  by  means  of  the 
fraudulent  representations,  he  is  not  entitled 
to  credit  when  lie  alleges  that,  upon  reitera- 
tion of  the  trutli  of  ilie  same  statements  by 
the  same  party,  he  was  induced  to  enter  into 
an  Hgreemeiittosettlethesuit,  and  was  there- 
by defrauded.  Sucli  investigation  and  ascer- 
tainment of  facts,  and  belief  in  the  falsity  of 
the  representations  made,  exclude  the  idea 
that  any  reliance  could  have  been  placed  upon 
the  repetition  of  the  falsehood ;  and  the  ver- 
dict of  a  jury,  or  finding  of  a  referee,  to  the 
contrary,  should  be  set  aside,  as  unsusfaiued 
by  the  evidence.  Indeed,  upon  such  evidence, 
it  would  be  error  to  submit  toajtiry  the  ques- 
tion whether  reliance  was  or  was  nut  pluced 
upon  the  reiterated  false  representations. 
Under  the  circumstances  assumed,  the  law 
presumes  that  the  party  relied  in  making  the 
agreement  upon  his  own  investigation,  and 
not  upon  the  representations  of  the  party  with 
whom  he  isdealing.  Thisconduct,  in  acting 
in  opposition  to  the  knowledge  acquireil  by 
inquiry  from  one  who  knows  the  facts,  is  at- 
tributable, and  is  set  down  by  tlie  law,  to  his 
own  indiscretion  and  reokle-ssness,  and  not  to 
any  fraud  or  surprise  of  which,  under  the 
circumstances,  he  has  any  right  to  complain. 
*  *  *  In  2  Pars.  Cont.  270,  the  rule  is 
laid  down,  in  relation  to  defenses  to  actions 
on  the  ground  of  false  representations,  that 
it  mii.st  appear  that  the  injured  party  not  only 
did  in  fact  rely  upon  the  fraudulent  statement, 
but  had  a  right  to  rely  upon  it,  in  the  full  be- 
lief of  its  truth;  forotherwise  it  whs  his  own 
fault  or  folly,  and  he  cannot  ask  of  the  law  to 
relieve  him.  Many  of  the  cases  cited  by  the 
author  to  susbiin  this  rule  hold  that,  if  the 
truth  or  falsehood  of  the  representations 
niiglit  have  been  tested  by  ordinary  vigilance 
and  attention,  it  is  the  parly's  own  folly  if  he 
neglect  to  do  so,  and  he  is  remediless." 

In  Perkins  v.  Gay,  3  Serg.  &  U.  3:51,  the 
court  said:  "It  is  a  principle,  of  equity  that 
the  parties  to  an  agreement  must  be  ac- 
quainted with  the  extent  of  their  rights,  and 
the  nature  of  the  Information  they  nan  call 
for  respecting  them,  else  they  will  not  be 
bound.  The  reason  is  that  they  proceed  un- 
der an  idea  that  the  fact  which  is  the  induce- 
ment to  the  agreement  is  in  a  particular  way, 
and  give  their  assent,  not  absolutely,  but  on 
conditions  that  are  falsined  by  the  event. 
[Citing  cases.]    But  where  the  parties  treat 


upon  the  basis  that  the  fact  which  is  the  sub- 
ject of  the  agreement  is  doubtful,  and  the 
consequent  risk  each  is  to  encounter  is  taken 
into  consideration  In  the  stipulations  assented 
to,  the  contract  will  be  valid,  notwithstanding 
any  mistake  of  one  of  tlie  parties,  provided 
there  be  no  concealment  or  unfair  dealing  by 
the  opposite  party  that  would  affect  any  other 
contract.  *  •  *  Every  compromise  of  a 
doubtful   right   depends  on   this  principle. 

*  *  *  There  is  an  express  mutual  aban- 
donment of  their  former  rights  upon  an  agree- 
ment that,  whether  they  be  good  or  whether 
they  be  bad,  neither  is  to  recur  to  Ih-m  on 
any  pretense  whatever,  or  claim  anything 
that  he  does  not  derive  from  the  terras  of  the 
agreement.  Each  takes  his  chance  of  obtain- 
ing an  equivalent  for  everything  he  relin- 
quishes; and,  if  the  event  turn  out  contrary 
to  his  expectations,  so  much  the  worse  for 
him.  If  there  be  no  intention  of  fraud,  no 
unfair  dealing,  and  neither  party  has  more 
knowledge  of  the  fact  misconceived  than  the 
other  had,  the  contract  will  bind." 

In  Peek  v.  Derry,  37  Ch.  Div.  577,  while 
the  court  did  not  attribute  to  the  defendants 
any  intention  to  commit  a  fraud,  it  found 
that  they  had  made  a  statement  which  was 
incorrect  to  induce  the  plaintiff  to  act  upon 
it,  with4)ut  any  sufficient  reason  for  making 
that  statement,  or  any  sufficient  reason  for 
believing  it  to  be  true. 

Kerr  on  Fraud  and  Mistake  thus  states  the 
proposition:  "If  a  man  to  whom  a  represen- 
tation has  been  made  knows  at  the  time,  or 
discovers  before  entering  Into  a  transaction, 
that  the  representation  is  false,  or  resorts  to 
other  means  of  knowledge  open  to  him,  and 
chooses  to  judge  for  himself  in  the  matter,  he 
cannot  avail  himselfof  the  fact  that  there  has 
been  misrepresentation,  or  say  that  he  has 
acted  on  the  faith  of   the  representation. 

*  *  •  If  the  party  to  whom  the  represen- 
tations were  made,  himself  resorted  to  the 
proper  means  of  verification  before  entering 
into  the  contract,  it  may  appear  that  he  re- 
lied on  the  results  of  his  own  investigation 
and  inquiry,  and  not  upon  the  representa- 
tions made  to    him    by    the    other    party. 

*  *  *  If  the  subject  is  in  its  nature  un- 
certain, if  all  that  is  known  is  matter  of 
inference  from  something  else,  and  if  tlie 
parties  making  and  receiving  representations 
on  the  subject  have  equal  knowledge  and 
means  of  acquiring  knowledge,  it  is  nut  easy 
to  presume  that  the  representations  made  by 
the  one  would  have  much  or  any  influence 
upon  the  other."  Pages  75-78.  Speaking 
of  fiduciary  relation,  the  author  sa.vs:  "A 
transaction  between  them  [trustee  and  ces- 
tui qtie  trusf]  will  be  supported,  if  it  can  be 
shown  to  the  satisfactidn  of  the  court  that 
the  parties  were,  notwithstanding  the  rela- 
tion, substantially  at  arms-length,  and  on 
equal  footing,  and  that  nothing  has  happened 
which  might  not  have  happen>'d  had  no  such 
relation  existed.  The  burden  of  pooof  lies 
in  all  cases  upon  the  party  who  fills  the  posi- 
tion of  active  confidence  to  show  that  the 
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transaction  has  been  fair.  If  it  can  be  shown 
to  the  satisfaction  of  the  court  that  the  other 
party  had  competent  and  disinterested  or  in- 
dependent advice,  or  that  be  performed  the 
act.  or  entered  into  the  transaction,  volunta- 
rily, deliberately,  and  advisedly,  knowing  its 
nature  and  effect,  and  that  his  consent  whs 
not  obtaitied  by  reason  of  the  power  of  influ- 
ence to  which  the  relation  gave  rise,  the  trans- 
action will  be  supported."    Page  151. 

In  Shaw  v.  Stine,  8  Bosw.  109,  it  is  held 
that  the  true  test  in  cases  of  false  represen- 
tations may  be  found  in  the  inquiry  whether 
the  plaintiff  would  have  entered  into  the  con- 
tract if  the  false  representations  had  not  been 
made.  If  he  would,  then  the  false  repi-esen- 
tations  did  not  contribute  to  the  sale. 

In  Matthews  v.  Bliss,  22  Pick.  53,  it  is  held 
that,  where  one  of  the  parties  has  an  advan- 
tageous knowledge,  if  he  exercise  a  studied 
effort  to  prevent  the  other  from  coming  to 
the  knowledge  of  the  truth,  or  if  there  be  any, 
though  slight,  false  and  fraudulent  sugges- 
tion or  representation,  then  the  transaction 
is  tainted  with  turpitude,  and  alike  contrary 
to  the  rules  of  morality  and  of  law. 

In  Gilbert  v.  Endean,  9  Ch.  Biv.  268,  there 
was  a  material  fact  intentionally  concealed, 
namely,  that  the  son  'was  without  means  be- 
cause the  father  was  still  alive,  and  was  still 
refusing  to  assist  him. 

Some  of  these  cases,  itr  will  be  observed,  in- 
volved transactions  between  trustee  and  ces- 
tui que  trtMt,  andare  applicable  to  the  flist 
proposition  discussed  herein. 

After  theexecntion  of  the  compi-omise  Rgree- 
ment.the  Western  Bevelopraent  Company  paid 
an  indebtedness  of  over  a'3,000,000,  with  in- 
terest, to  the  Onti-al  Pacific  with  Southern  Pa- 
cific bonds,  at  90  cents  on  the  dollar.  These 
bonds  were  represented  to  plaintiff  to-be  worth 
60  cents  on  the  dollar.  It  is  now  claimed  that 
the  transfer  to  the  Central  Pacific,  a  few  days 
after  the  compromise,  at  90  cents  on  the  dol- 
lar, is  conclusive  evidence  that  they  were 
wortli  90  cents  on  the  dollar  at  the  time  they 
were  represented  to  be  worth  60  cents,  and 
that  this  was  a  fraud  on  the  plaintlH;  at  least, 
that  there  is  an  equitable  estoppel  preventing 
defendants  from  claiming  llmttliey  were  not 
worth  90  cents  at  the  time  of  the  compro- 
mise. The  transaction  seems  to  have  been 
one  in  which  the  defendants  practically  dealt 
with  themselves.  They  paid  off  the  debt  of 
the  Western  Development  Company  to  the 
Central  Pacific  Company  with  bonds  of  the 
Southern  Pacific  Company;  and  themselves 
fixed  the  value  of  the  bonds  at  what  they 
supposed  they  would  be  worth  when  they 
should  be  called  on  to  pay  the  Central  Pacific 
bondq.  Equitable  estoppels  must  be  mutual. 
If  the  defendants,  in  attempting  to  pay  off 
some  debt  similar  to  that  of  the  Western  De- 
velopment Com;  any,  about  the  time  the  com- 
promise was  effected,  had  rated  the  Southern 
Pacitic  bonds  at  25  cents  on  the  dollar,  would 
their  act  Bx  irrevocably  the  market  value  of 
the  bonds,  so  that  .Mrs.  Colton  would  have 
been  bound  by  their  act,  and  forever  there- 


after estopped  from  proving  that  in  fact  they 
were  worth  more?  The  transaction  was  but 
a  temporary  mode  of  setting;  up  a  corporate 
obligation.  The  court  weighed  it  as  evi- 
dence; and,  as  theintrinsic  value  of  the  prop- 
erty did  not  enter  into  the  questions  involved 
in  the  compromise,  we  do  not  perceive  any . 
ground  upon  which  plaintiff  can  complain. 
Fitz  V.  Bynum,  55  Cal.  461 ;  2  Suth.  Dam.  374; 
Kountz  V.  Klrkpatrick,  72  Pa.  St.  389.  Fur- 
thermore, tlie  values  set  opposite  to  the  names 
of  the  stocks  mentioned,  the  court  fimls,  were 
not  relied  upon;  and  in  fact  the  controversy 
was  chiefly  over  this  very  matter,  Mr.  Wil- 
son insisting  all  the  time  that  they  were  too 
low,  and  the  defendants  contending  that  they 
could  not  afford  to  allow  more  for  them. 
The  charge  that  Mrs.  Colton  was  induced  by 
threats  to  enter  into  the  contract  is  unequiv- 
ocally denied  by  Mr.  Wilson,  in  the  following 
testimony:  "Quextion.  Now,  In  the  course  of 
these  negotiations,  did  the  defendants,  or  any 
of  tliein,  make  any  threat  in  reference  to  as- 
persing the  memory  of  Gen.  Colton  unless  a 
settlement  was  made,  or  anything  of  that 
kind?  Arutvoer.  No.  sir;  nothing  of  the 
kind." 

Counsel  for  appellant  rely  with  much  confi- 
dence for  a  reversal  of  the  judgment  upon  the 
twentieth  Undingof  the  court,  which  is  as  fol- 
lows: "That  the  individual  defendants,  prior 
to  the  execution  of  the  contract.  Exhibit  F, 
and  daring  the  negotiations  which  preceded 
and  led  to  that  contract,  stated  and  repre- 
sented to  the  plaintiff  that  D.  D.  Colton  had 
in  his-  hands,  and  standing  in  his  name  on 
the  books  of  said  company,  408  shares  of  the 
capital  stock  of  the  lio<'ky  Mountain  Coal  & 
Iron  Company,  which  were  in  truth  and  in 
fact  the  property  of,  and  belonged  to,  Stan- 
ford, Huntington,  Crocker,  and  the  estate  of 
Mark  Hopkins,  in  equal  proportions,  and 
which  were  held  by  said  Colton  in  trust  for 
them  and  said  estate  of  Mark  Hopkins;  and 
that  upon  paying  the  plaintiff,  a^t  successor 
of  said  D.  D.  Colton,  the  co.st  price  of  said 
408  shares  of  stock,  which  they  represented 
to  be  ^6,625.92.  they  were  entitled  to  have 
said  408  shares  assigned,  transferred,  and  de- 
livered to  them.  That  the  plaintiff  relied 
upon  said  statement  and  representation,  and 
accordingly  did  assign  and  transfer  said 
shares  of  stock  by  and  in  said  ap;reement  and 
contract  sought  to  be  rescinded  by  this  ac- 
tion. That  said  representation  whs  not  true, 
and  was  made  by  said  defendants  without 
due  circumspection,  and  was  unwarranted 
by  the  facts  within  their  knowledge.  That 
in  truth  and  in  fact  said  Colton  did  have  in  his 
possession,  and  there  were  standing  in  his 
name  on  the  books  of  the  company,  only  240 
shares  of  stock,  whic-h  he  held  as  trustee  of 
said  defendants  and  the  estate  of  Mark  Hop- 
kins, and  to  the  extent  of  168  shares  said 
representation  was  a  false  representation. 
That  said  representation,  however,  w>is  not 
made  with  any  actual  fraudulent  intent,  but 
through  inadvertence,  and  lack  of  due  cir- 
cumspection; and  that  said  contract  would 
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hate  been  executed  by  the  plaintiff,  had  she 
known  the  truth  in  regard  to  said  stock,  if 
the  defendants,  upon  being  made  aware  of 
the  facts,  had  still  insisted  upon  it.  That 
during  the  negotiations  which  resulted  in  the 
making  of  the  compromise  expressed  in  Ex- 
hibit F,  Mr.  S.  M.  Wilson  knew  precisely 
wliat  the  claim  of  defendants  was  as  to  the 
aforesaid  408  shares  of  said  liocky  Mountain 
Coal  &  Iron  Company  stock ;  had  the  books 
of  last-mentioned  corporation  before  him,  in- 
cluding the  dividend  tiook;  knew  that  Colton 
had  collected  dividends  for  several  years  on 
said  408  shares  of  stock;  knew  that  the  claim 
of  defendants  to  said  408  shares  of  Rocky 
Mountain  Coal  &  Iron  Company's  stock  was 
supported  by  no  written  evidence.  Defend- 
ants also  claimed  from  the  estate  of  Colton 
the  dividends  on  the  stock  of  the  Rocky 
Mountain  Coal  &  Iron  Company,  which  they 
asserted  he  held  in  trust  for  them." 

It  is  contended  that  this  finding  conclu- 
sively establishes  the  fact  that  plaintiff  was 
induced  to  enter  into  the  contract  by  a  false 
representation  as  to  a  material  fact;  that  it 
is  immaterial  whether  the  representation  was 
the  result  of  an  innocent  mistake,  it  having 
been  made  without  duecircumspection,  which 
is  the  equivalent  of  a  positive  assertion  of  a 
fact  without  knowing  it  to  be  true,  or  being 
warranted  by  the  information  of  the  person 
making  it;  that  it  is  not  necessary  that  the 
false  representation  should  have  been  the  sole 
or  controlling  inducement  to  the  making  of 
the  contract,  it  being  suiBcient  to  defeat  the 
contract  if  it  appear  that  it  was  one  of  the 
inducements,  and  a  motive,  of  her  action; 
that  the  court  could  not  say,  as  a  matter  of 
fact  or  matter  of  law,  if  she  had  known  the 
truth  in  regard  to  the  stock,  she  would  have 
executed  the  contract,  provided  the  defend- 
ants, upon  being  made  aware  of  the  facts, 
httd  still  insisted  upon  it.  There  are  cases  in 
which  it  could  not  be  said,  in  view  of  the  ev- 
idence, that  the  party  would  have  entered 
into  the  contract  if  the  false  representation 
bad  not  been  made;  and  there  are  many  cases 
reported  in  which  the  courts  have  said  that 
it  was  error  to  apply  the  rule  referred  to. 
But,  where  it  clearly  appears  from  the  evi- 
dence that  the  contract  would  have  been  made 
if  the  truth  had  been  known,  we  see  no  reason 
why  the  court  may  not  find  the  fact,  and  act 
upon  it.  If,  as  a  matter  of  fact,  the  cohtra<  t 
would  have  been  made  without  regard  to  the 
character  or  force  of  the  representation  re- 
lied upon  for  a  rescission,  the  plaintiff  can- 
not complain.  As  said  by  Judge  Temple: 
"The  power  to  cancel  a  contract  is  a  most 
extraordinary  power.  It  is  one  which  should 
be  exercised  with  great  caution,  nay,  I  may 
say,  with  great  reluctance,  unless  in  a  clear 
case.  A  too  free  use  of  this  power  would 
render  all  business  uncertain,  and,  as  has 
been  said,  make  the  length  of  a  chancellor's 
foot  the  measure  of  individual  riglits.  The 
greatest  lil>erty  of  making  contracts  is  essen- 
tial to  the  business  interests  of  the  country. 
lu  general,  the  parties  must  look  out  for 


themselves."  Our  Code  provides  that  a  con- 
tract may  be  rescinded,  "if  the  consent  of  the 
party  rescinding  *  *  •  was  given  by 
mistake,  or  obtained  through  duress,  men- 
ace, fraud,  or  undue  influence."  Section 
1689,  Civil  Code.  Section  1565,  Id.,  says:" 
"The  consent  of  the  parties  to  a  contract 
must  be  (1)  free;  (2)  mutual;  and  (3)  com- 
municated by  each  to  the  other."  Sections 
1566,  1567,  and  1568,  Id.,  read  as  follows: 
"1566.  A  consent  which  is  not  free  is  nev- 
ertheless not  absolutely  void,  but  may  be  re- 
scinded by  the  parties  in  the  manner  pre- 
scribed by  the  chapter  on  •  Rescission.'  1567. 
An  apparent  consent  is  not  real  or  free  when 
obtained  through  (1)  duress;  (2)  menace;  (8) 
fraud;  (4)  undue  influence;  or  (5)  mistake. 
1568.  Consent  is  deemed  to  have  been  ob- 
tained through  one  of  the  causes  mentioned 
in  the  last  section  only  when  it  would  not 
have  been  given  had  such  cause  not  existed." 
The  most  that  can  be  said  in  support  of  ap- 
pellant's contention  is  that  there  is  a  conflict 
in  the  decisions  on  the  subject;  but  the  sec- 
tions of  the  Civil  Code  above  quoted  are  clear 
and  unambiguous  in  language,  and  they  seem 
to  establish  the  rule,  beyond  all  controversy, 
that  the  contract  cannot  be  rescinded  when 
it  appears  that  consent  would  have  been 
given;  and  the  contract  entered  into,  notwith- 
standing the  duress,  menace,  fraud,  undue 
influence,  or  mistake  relied  upon.  A  mis- 
representation as  the  basis  of  rescission  must 
be  material;  but  it  can  he  material  only  when 
it  is  of  such  a  character  that  if  it  had  not 
been  made  the  contract  would  not  have  been 
entered  into.  The  misrepresentation,  it  is 
true,  need  not  be  the  sole  cause  of  the  con- 
tract, but  it  must  be  of  such  nature,  weight, 
and  force  that  the  court  can  say,  "without  it 
the  contract  would  not  have  been  made." 
That  the  Code  commissioners  recognized  the 
fact  of  a  conflict  of  authority  upon  this  sub- 
ject, and  desired  to  settle  it  in  accordance 
with  what  seems  to  us  to  be  the  plain  mean- 
ing of  the  language  used  in  section  1568, 
Civil  Code,  is  apparent,  we  think,  from  the 
authorities  quoteil  l>y  them  in  a  note  to  that 
section.  Thus,  in  Flight  v  Booth.  I  liing. 
N.  C.  376,  the  court  said:  "It  is  extremely 
difficult  to  lay  down  from  the  decided  cases 
any  certain,  deflnite  rule  which  shall  deter- 
mine what  misstatement  or  misdescription  in 
the  particulars  shall  justify  a  rescinding  of 
the  contract,  and  what  shall  be  the  ground  of 
compensation  only.  All  the  cases  concur  in 
this:  tliat  where  the  misstatement  is  willful  or 
de.signed  it  amounts  to  fraud;  and  such 
fraud,  upon  general  principles  of  law,  avoids 
the  contract  altogether.  But,  with  respect. 
to  misstatements  which  stand  clear  of  fraud, 
it  is  impossible  to  reconcile  all  the  cases; 
some  of  them  laying  it  down  that  no  mis- 
statements which  originate  in  carelessness, 
however  gross,  shall  avoid  the  contract,  but 
shall  form  the  subject  of  compensation  only; 
whilst  other  cases  lay  down  the  rule  tliat  a 
misdescription  in  a  material  point,  although 
occasioned  by  negligence  onlyt  not  by  fraud. 


Digitized  by 


Google 


Cal.) 


COLTON  V.  STANFORD. 


29 


will  vitiate  the  contract  of  sale.  In  this 
state  of  discrepiincy  between  tlie  decided  cases, 
we  think  it  is,  at  all  events,  a  safe  rule  to 
adopt,  that  where  the  misdescription,  al- 
though  not  proceeding  from  fraud,  is  in  a  ma- 
terial and  substantial  point,  so  far  affecting 
the  subject-matter  of  the  contract  that  it  may 
reasonably  be  supposed  that,  but  for  such 
misdescription,  the  purchaser  might  never 
have  entered  into  the  contract  at  all,  in  such 
case  the  contract  is  avoided  altogether,  and 
the  purcliaser  is  not  bound  to  resort  to  the 
clause  of  compensation. "  In  Shaw  v.  .Stine, 
8  Bosw.  159,  a  case  also  cited  by  the  Code 
commissioners,  the  court  said:  "A  true  test 
in  such  cases  may  be  found  in  the  inquiry 
whether  the  plaintiff  would  have  sold  the 
goods  if  the  false  representations  had  not 
been  made.  If  he  would,  then  the  false  rep- 
resentations did  not  contribute  to  the  sale; 
for  he  would  have  made  the  sale  without 
them."  They  also  cite  article  1819  of  the 
Civil  Code  of  Louisiana,  which  retids  as  fol- 
lows: ''The  error  in  the  cause  of  a  contract, 
to  have  the  effect  of  invalidating  it,  must  be 
on  the  principal  cause,  when  there  are  several. 
This  princip«il  cause  is  called  the  'motive,' 
and  means  that  consideration  without  which 
the  contract  would  not  have  been  made." 
See,  also,  the  cases  cited  by-  appellant,  and 
reviewed  herein  on  another  topic.  Here  the 
court  found  that  plaintiff  never  intended, 
after  the  death  of  her  husband,  to  go  on  with 
the  enterprise  in  which  he  and  the  defend- 
ants had  been  interested;  that  she  did  not  in- 
tend to  take  any  further  risks  in  the  business 
ventures;  that  the  transaction  was  a  lump- 
ing settlement,  all  parties  understanding  it 
to  be  such,  and  that  no  accurate  adjustment 
of  the  accounts  could  be  bad;  that  the  repre- 
sentation as  to  this  stock  was  made  without 
any  actual  fraudulent  intent,  but  through  in- 
advertence, and  the  plaintiff  would  have  ex- 
ecuted  the  contract  sought  to  be  rescinded, 
had  she  known  the  truth  in  regard  to  the 
matter,  if  defendants  had  insisted  on  it;  that 
Wilson  knew  exactly  what  defendants'  claim 
as  to  the  stock  was,  had  the  books  of  the 
company,  including  the  dividend  Ixiok,  ex- 
amined them,  knew  that  Mr.  Colton  had  col- 
lected dividends,  and  that  defendants'  claim 
was  not  supported  by  any  written  evidence; 
that  Wilson  made  a  thorough  investigation 
into  the  affairs  of  the  Kocky  Mountain  Coal 
&  Iron  Company,  and  had  many  sources  of 
information  other  than  those  possessed  by  the 
defendants,  and  was  more  thoroughly  ac- 
quainted with,  and  better  qualified  to  form 
an  accurate  judgment  as  to,  the  condition  of 
the  affairs  of  that  company  than  were  the 
defendants,  or  either  of  them ;  that  Mr.  Dou- 
ty,  cousin  and  friend  of  Mr.  Colton,  and 
book-keeper  of  said  company,  Mr.  Green,  sec- 
retary of  Gen.  Colton  in  his  life-time,  and 
Mr.  Steinberger,  an  old  friend,  frequently 
consulted  with  plaintiff  and  Wilson  with  re- 
gard to  the  business  in  hand;  that  plaintiff 
placed  no  reliance  upon  the  defendants,  and 
bad  DO  confidence  in  them;  and  that  before 


consummating  the  agreement,  she  had  dis- 
covered many  inaccuracies  in  the  statements 
they  had  presented.  At  that  time  there  was 
one  error  in  the  account  of  the  Western  De- 
velopment Company,  which  would,  if  known, 
have  shown  the  liabilities  of  that  company  to 
be  il.000,000  greater  than  they  were  repre- 
sented. In  a  transaction  involving  such 
vast  properties  and  values  as  we  find  here, 
the  amount  involved  in  this  particular  trans- 
action is  comparatively  a  small  item,  only 
about  SIO.OOO.  But,  it  the  defendants  had 
relied  upon  their  strict  rights  in  regard  to 
this  stocli,  they  would  have  been  entitled  to 
receive  back  the  dividends  on  the  240  shares 
wrongfully  appropriated,  with  Interest  on 
each  one  from  the  time  it  was  so  taken,  and 
plaintiff  would  have  been  entitled  to  receive 
the  purchase  price  of  the  240  shares,  and  inter- 
est upon  it  from  the  time  it  was  paid.  So  that 
if  the  truth  had  been  stated,  and  the  contro- 
versy as  to  this  particular  stock  had  been  set- 
tled upon  a  fair  accounting,  plaintiff  would 
not  have  been  more  than  .$1,000  or  $2,000 
better  off  than  the  settlement  left  her.  From 
all  the  circumstances  of  the  case.  Judge  Tem- 
ple concluded  that  this  representation  as  to 
the  168  shares  had  no  material  influence.  It 
is  true,  the  judge  states  "that  the  plaintiff 
relied  upon  said  statement  and  representation, 
and  accordingly  did  assign  and  transfer  said 
shares  of  stock  by  and  in  said  agreement  and 
contract  sought  to  be  rescinded  in  this  ac- 
tion." Plaintiff  believed,  at  least  assumed, 
the  statement  of  defendants  as  to  this  stock 
to  be  true,  and  therefore  assigned  it.  This 
is  entirely  consistent  with  the  finding  that 
she  would  have  executed  the  compromise 
agreement  had  she  known  the  truth  in  regard 
to  the  stock.  From  all  the  circumstances, 
especially  the  testimony  of  Mr.  Wilson,  it  is 
made  very  clear  that  this  representation  was 
not  an  inducing  cause  of  plaintiff's  action. 
Speaking  upon  this  subject,  the  court,  in  its 
opinion,  said  that  "Wilson  concluded  it 
would  do  no  good,  unless  he  could  satisfac- 
torily explain  away  charges  of  appropriating 
$181,000.  In  comparison  with  these  figures, 
the  sum  involved  in  this  unwarranted  asser- 
tion is  small.  But,  I  think,  on  general  prin- 
ciples, in  a  matter  of  such  magnitude  as  this, 
such  a  mistake  or  misrepresentation  would 
not  justify  setting  aside  the  agreement,  es- 
pecially where,  as  here,  expenditures  have 
been  made  by  the  defendants  on  the  faith  of 
the  agreement  which  have  nialeiially  en- 
hanced the  value  of  the  property  involved  in 
the  litigation."  In  these  observations  of  the 
learned  judge  we  fully  concur. 

It  remains  only  to  consider  whether  there 
was  any  unconscionable  advantage  taken  of 
plaintiff.  This  question  must  be  determined, 
not  in  the  light  of  subsequent  events,  but 
upon  the  circumstances  existing  at  the  lime 
of  the  negotiations  and  the  execution  of  the 
contract.  The  court  found  that  defendants 
did  nut  obtain  great  advantage,  or  any  ad- 
vantage, over  plaintiff,  and  that  the  agree- 
ment was  fair,  just,  and  equal.     The  question 
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whether  there  has  been  an  andne  advantajje. 
aa  unconscionable  exercise  of  a  superior 
power,  depends  largely  upon  the  situHtion  of 
the  parties  at  the  time  of  the  negotiations. 
The  immediate  cause  of  the  trouble  between 
the.parties  arose  from  the  fact  that  after  the 
death  of  Gen.  Colton,  who  bad  been  pres- 
ident and  treasurer  of  the  Bocky  Mountain 
Coal  &  Iron  Company  from  January  1, 1871, 
until  the  time  of  his  death,  the  books  and 
papers  of  that  corporation  showed  that  he  had 
used  large  sums  of  money  belonging  to  that 
company,  for  which  he  had  never  accounted. 
He  had  also  taken  large  amounts,  which  be 
desiguiited  as  "salary,"  in  contravention  of 
the  terms  of  his  agreement  with  Mr.  Crocker, 
and  with  the  other  associates.  There  were 
also  some  serious  irregularities  in  his  account 
with  the  Western  Development  Company,  of 
which  he  had  been  manager  from  its  organi- 
zation, in  December.  1874.  The  latter  com- 
pany was  heavily  in  debt.  It  owed  at  that 
time,  to  Stanford,  Crocker,  and  tlie  estate  of 
Hopkins,  over  $10,000,000.  Its  assets  con- 
sisted chiefly  of  railroad  stocks  and  bonds 
which  had  no  market  value.  Mrs.  Colton 
concluded  before  the  commencement  of  the 
negotiations  that  she  could  not  go  on  with 
the  enterprise  in  which  Iter  husband  had  l>een 
interested.  These  facts  are  found  by  the 
court.  In  one  of  the  preliminary  interviews 
with  Mr.  Crocker,  when  asked  whether  she 
wished  to  pay  for  the  stock  purchased  by  Mr. 
Colton,  and  continue  along  in  the  execution 
of  the  corporate  schemes  which  her  husband 
had  helped  to  advance,  she  replied  that  "she 
was  in  no  condition  or  state  to  build  rail- 
roads." And  her  chief  adviser,  Mr.  Wilson, 
said  in  his  testimony:  "Very  early  in  the 
conversations  tliat  1  had  with  Mrs.  Colton, 
it  was  agreed  and  understood  between  us 
that  she  was  to  sell  out  her  interest  there, 
and  not  to  remain  in  the  railroad.  That  was 
our  leading  proposition  from  the  beginning 
of  my  relation  with  the  business,  and  we 
never  swerved,  or  never  wavered,  on  that. 
•  *  *  We  had  made  up  our  minds  that 
she  should  not  go  ahesid.  *  *  «  We  had 
already  determined  that  she  should  not  go 
aheiul,  and  would  get  out,  if  she  should  get  a 
certain  sum  of  money."  It  must  be  remem- 
bered that  the  plaintiff  herself  lirst  sought  a 
settlement, — a  fact  which  deserves  attention. 
As  was  said  in  Morse  v.  Royal,  12  Ves.  375| 
by  Lord  Erskine:  "This  is  nota  trustee,  look- 
ing around  him  and  flxing  his  eye  upon  this 
property,  as  increasing  in  value.  It  is  in 
evidence  that  Morse  was  determined  to  sell  it, 
and,  if  he  could  not  get  what  he  wanted,  that 
he  would  put  it  up  at  Garra way's;  that  he 
frequently  teased  Vanheylin  to  purchase  it, 
who  was  reluctant,  but  at  last  said  be  would 
go  the  length  of  giving  £5,000."  So,  in  the 
case  at  bar,  Mr.  Huntington,  in  his  deposi- 
tion, says  that  he  was  teased  into  making  tlie 
settlement.  In  many  cases  we  have  exam- 
ined, the  fact  that  the  party  endeavoring  to 
rescind  the  compromise  agreement  made  the 
first  proposal,  and  persuaded  the  other  party 


to  enter  into  the  agreement,  has  been  adverted 
to  and  considered  by  the  court  as  an  impor- 
tant factor  in  determining  the  rights  of  tlie 
plaintiff  to  a  rescission  of  the  contract.  Har> 
rison  v.  Guest,  6  De  Gex,  M.  &  G.  433;  Mon- 
tesquieu V.  Sand}-s.  18  Ves.  311.  The  evi- 
dence before  us  shows,  without  conflict,  that 
the  defendants  did  not  want  to  make  the  set- 
tlement with  plaintiff  which  was  made,  or 
any  settlement,  at  that  time.  The  circum- 
stances were  so  unfavorable  for  the  prosecu- 
tion of  the  plans  which  had  been  laid  out 
that  the  surviving  associates  believed  they  re- 
quired more  help,  financial  and  executive, 
ratliertlian  more  property,  in  the  hands  of, 
and  to  be  managed  by,  the  survivors.  Mr. 
Wilson,  in  his  deposition,  referring  to  this 
matter,  says:  "Several  times  during  our  lat- 
er negotiations  tliey  had  stated  that  they  did 
not  care  about  buying  her  out.  They  would 
do  it  at  certain  prices,  and  at  tliis  rate;  but 
they  would  prefer  she  should  go  on,  and  meet 
her  obligations,  and  be  enabled  to  meet  her 
advances  for  the  needs  of  the  building  of  the 
railroads,  if  they  would  be  called  for,  from 
time  to  time;  that  they  would  prefer  that  she 
should  stay  in.  They  wanted  money.  They 
bad  not  any  money  to  pay  out,  and  they 
wanted  money.  They  preferred  to  get  money 
in  rather  than  to  pay  it  out."  The  court  also 
found  that  tlie  defendants,  at  the  time  they 
requested  plaintiff  to  continue  along  with 
them  in  the  corporation,  offered  to  manage 
her  interests  for  her  as  well  as  they  could 
their  own,  and  promised  that  she  should  re- 
ceive the  full  benefit  of  their  knowledge  and 
experience,  and  that  they  would  get  every 
dollar  they  could,  and  "share  with  her  to  the 
last  cent." 

The  Southern  Pacific  Railroad  was  finished 
to  the  Colorado  river,  at  Yuma,  in  Septem- 
ber, 1877.  Mr.  Hopkins  had  always  been  op- 
posed to  building  the  road  east  of  the  Colo- 
rado; and  for  that  reason  the  work  of  con- 
struction stopped  at  that  point.  After  the 
death  of  Mr.  Hopkins,  which  occurred  on 
March  29, 1878,  Mrs.  Hopkins  was  very  un- 
willing, in  fact  was  probably  unable,  before 
the  distribution  of  the  estate,  which  was  in 
process  of  administration,  to  furnish  any 
money,  and  for  that  reason  opposed  the 
Western  Development  Company  engagiirg  in 
any  new  scliemes.  As  stated  before,  tbat 
company  was  at  the  time  heavily  indebted  to 
various  parties,  and  its  assets  consisted  of 
unmarketable  stocks  and  bonds.  After  the 
death  of  Mr.  Hopkins,  the  surviving  asso- 
ciates concluded  that  they  would  build  the 
road  east.  The  organization  of  a  new  con- 
struction company  had  been  agreed  upon  dur- 
ing Gen.  Colton's  life-time,  and  but  a  short 
tim^  before  his  death  the  Southern  Pacilic  of 
Arizona  was  incorporated,  and  he  became  a 
member  thereof,  with  30,000  shares  of  the 
capital  stock  in  bis  name.  The  associates 
had  lust  the  aid  and  encouragement  of  both 
Mr.  Hopkins  and  Gen.  Colton,  in  whose  ex- 
ecutive ability  and  good  judgment  they  had 
unlimited  confidence.    On  Majr  6,  1879.  ibt 
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supreme  court  of  the  United  States  affirmed 
the  valiiljty  of  t)ie  ThunuHti  act,  which  took 
from  the  defendants  25  per  cent,  of  the  net 
earnings  of  the  Central  Pacific  to  secure  the 
government.  At  tliat  time  tlie  Central  Pa- 
cific was  apparently  the  source  of  all  income 
and  credit  to  the  defendants.  The  debt  of 
tl>e  Central  Pacific  wfis  over  $100,000,000. 
The  affirmance  of  the  validity  of  this  act 
threw  the  associates,  especially  Mr.  Colton, 
into  great  despondency.  He  declared  timt 
the  constraction  plant  should  be  sold,  and 
tliat  no  mui-e  road  should 'be  built  until  they 
bad  money  laid  up  in  bank.  He  declaimed 
bitterly  against  the  communistic  tendency  of 
the  times.  It  was  a  year  of  remarkable  po- 
litical excitement.  There  was  a  general  t)U8i- 
ness  depression  all  over  the  coimtry,  and  in 
fact  the  whole  commercial  world,  for  a  year 
or  more  preceding  the  time  of  these  negotia- 
tions. In  the  midst  of  these  negotiaiiuns 
there  was  in  session  in  this  state  a  constitu- 
tional convention,  which  formulated  and  pro- 
mulgated the  constitution  ratified  in  May, 
1879.  Into  this  constitution  there  were  in- 
corpomted  many  new  and  novel  features,  es- 
peiially  those  relating  to  the  taxation  of  rail- 
road property  and  the  fixing  of  freights  and 
fares.  The  outlook  for  the  parties  whs  very 
dark.  Of  course,  ib  is  easy  to  say,  in  the 
light  of  subsequent  circumstances,  that  their 
fears  as  to  the  evil  effects  of  the  provisions 
of  the  new  constitution  were  largely  ground- 
less; buttliere  was  a  real  panic  iA  railroad 
affairs  at  that  time.  True,  confidence  was 
soon  restored,  and  their  fears  have  not  been 
realized.  It  certainly  is  not  the  fault  of 
these  defendants  that  they  became  despond- 
ent during  that  period,  or  that  the  transac- 
tions, unfortunately  for  this  plaintiff,  were 
consuraraated  during  such  gloomy  times.  It 
was  impossible  for  them  to  discontinue  their 
operations  without  utter  disaster  to  all  their 
enterprises.  Their  road  was  built  several 
hundred  miles  into  a  desert.  To  make  it' 
useful  at  all,  it  was  necessary  to  connect  it 
with  the  eiuitern  systems  of  railroiids.  There 
was  actual  danger  of  active  competition.  To 
make  the  road  a  success,  this  competition  had 
to  be  headed  off.  The  value  of  the  assets  of 
the  Western  Development  Company  depended 
almost  entirely  upon  the  completion  of  the 
road  which  had  been  projected.  It  is  impor- 
tant, we  think,  that  these  facts  should  be  re- 
membered in  determining  the  fairness  of  the 
transaction  between  the  parties.  It  is  the 
misfortune  of  the  plaintiff  that  she  had  not 
the  means  or  disposition  to  accept  and  act 
open  the  proposition  made  by  the  defendants 
to  continue  on  with  them  in  their  operations. 
It  is  an  important  fact  to  remember,  too, 
tbat  the  demand  for  the  rescission  of  the 
compromiso  agreement  oime  from  the  plain- 
tiff over  two  yeai-s  after  the  execution  of  the 
contract,  and  at  a  time  when  the  gloom  uinl 
depression  had  given  way  to  an  active 
"boom"  in  railroad  business, — a  time  wlien 
there  was  a  most  unpreceiiented  demand  for 
railroad  securities,  owing  to  which  the  de- 


fendants found  themselves  in  a  most  pros- 
perous condition.  The  court  below  evidently 
considered  the  matter  of  delay  in  bringing 
this  action  an  important  factor,  especially  as 
the  plaintiff  had  successfully  forced  a  settle- 
ment upon  the  defemlants,  at  a  time  when 
many  of  their  securities  had  no  market  value, 
when  they  were  all  subject  to  great  fluct- 
uation, and  when  tlie  question  of  the  solv- 
ency or  insolvency  of  their  concerns  depend- 
ed solely  upon  the  market  value  of  such  se- 
curities, and  had  deliberately  entered  into 
the  settlement  with  full  means  of  informa- 
tion, and  upon  full  advice  of  many  competent 
frifnds.  The  failure  of  plaintiff  to  inform 
herself  as  to  the  facts  upon  which  she  relied, 
and  to  proceed  to  rescind'  the  contract,  until 
the  property  had,  under  fortuitous  circum- 
stances, become  immensely  enhanced  in  val- 
ue, is  an  important  circumstance  to  be  con- 
sidered. Kicholson  v.  Jane  way,  16  N.  J.  Ekj. 
285;  Murray  v.  Elsion,  24  N.  J.  Eq.  310:  Oil 
Go.  V.  Marbiiry,  91  U.  8.  587;  Kitchen  v. 
Railway  Co.,  69  Mo.  224. 

Mrs.  Colton  was  determined  to  get  out  of 
the  enterprises  without  waiting  and  taking 
her  chances  on  creating  a  market.  Her  one- 
ninth  of  the  indeblednt-ss  due  from  the  West- 
ern Development  Company  to  Stanford,  Hunt- 
ington, Crocker,  and  the  estate  of  Hopkins 
amounted  to  over  $800,000.  If  defendants 
had  desired  to  take  any  advantage  of  plain- 
tiff, tlieir  opportunities  were  unbounded.  If 
they  had  simply  refused  to  pay  her  any  money, 
what  would  liave  become  of  her?  They  had 
a  perfect  right  to  refuse  to  buy  her  out,  or 
furnish  her  with  money  with  which  to  meet 
her  outside  obligations.  The  estate  was  in- 
debted to  defendants  to  the  extent  of  three- 
quarters  of  a  million  of  dollars,  and  was 
pressed  with  claims  amoimting  to  over$175,- 
000.  These  claims  could  not  have  been  met 
if  defendants  had  not  supplied  plaintiff  with 
money  to  pay  them.  They  paid  a  note  of 
Colton  to  Michael  Reese  which  alone  amount- 
ed to  over  $75,000.  From  October,  1878,  to 
the  time  of  the  settlement,  plaintiff  had  been 
allowed  to  draw  about  $175,000  for  her  own 
use,  and  to  pay  off  the  debts  of  the  estate. 
The  situation  of  the  plaintiff  at  that  time  is 
best  expressed  in  her  own  language.  In  a 
letter  to  Mr.  Hunt,  dated  May  8,  1879,  she 
says:  "Now,  I  have  managed  wonderfully 
well.  The  railroad  people  agreed  to  let  me 
draw  for  my  household  expenses.  '  *  •  • 
I  have  paid  a  note,  bearing  interest  at  8  per 
cent.,  of  $25,000.  I  have  paid  a  note  on  call 
(no  interest)  in  Euiope  of  $9,000.  I  have 
paid  $18,000  on  a  call  note  bearing  8  per  cent. ; 
a  note  of  $25,000,  hehl  by  the  National  Gold 
Bank,  of  which  David  was  a  director.  I 
held  100  shares  of  this  bank  stock,  and  I  sold 
it  for  85  cents  to  the  bank,  so  I  still  owe  thoni 
$7,000,  which  I  am  paying  them  interest  on. 
They  have  treated  me  very  nicely,  but  I  wish 
to  pay  them  as  soon  as  possible.  Then  there 
were  about  three  thousand  dollars  of  bills 
coming  in,  owing  on  our  country  place,  for 
labor  and  lumber  for  impiovements,  olhet 
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immediate  obligations,  of  a  sacred  nature,  of 
about  ttiree  ttiou'sand  dollars.  Now  we  liave 
cut  down  at  every  turn  and  corner.  •  *  * 
Tliey  liave  once  or  twice  aslced  if  I  was  mak- 
ing investments,  and  tlie  last  time  tliey  drew 
tiiey  declined  to  allow  me  any  more  until  we 
bad  made  a  settlement.  This  settlement  I 
am  anxious  to  make,  and  am  waiting  tlieir 
moves.  Xow,  you  will  see  that  I  am  not 
idle.  I  have  had  a  hard  struggle.  I  have 
lain  awake  nights,  wondering  bow  I  was  go- 
ing to  pay  a  note  coming  due.  I  do  not  be- 
lieve the  railroad  people  will  settle  squarely 
with  me.  I  am  afraid  I  shall  have  trouble." 
"I  talk  business  with  no  one  except  my  law- 
yer. I  have  had  a  sale  of  thoroughbred  stock 
from  the  farm.  I  have  sold  the  carriages  and 
horses,  except  just  such  as  we  positively 
needed.  I  will  send  you  a  catalogue.  While 
I  have  no  business  experience,  I  am  learning 
that  I  have  good  judgment  in  many  things, 
and  when  I  depend  upon  myself  I  do  far  tet- 
ter than  when  I  depend  on  others."  As 
stated  before,  the  defendants  were  under  no 
obligations  to  purchase  from  the  plaintiff. 
All  parties  were  in  great  distress.  PlainliS 
was  in  need  of  money;  so  were  the  defend- 
ants. If  defendants  had  desired  to  take  an 
unfair  advantage  of  Mrs.  Colton,  all  that  was 
necessary  to  accomplish  their  aim  was  the  en- 
forcement of  their  claims  against  the  estate. 
Ko  purchaser  other  than  defendants  for  the 
securities  in  which  the  estate  was  interested 
could  be  found.  Defendants  were  not  to 
blame  for  that  circumstance.  If  plaintiff 
bad  been  put  to  a  forced  sale,  and  defendants 
had  seen  fit  to  take  advantage  of  their  posi- 
tion, and  had  purchased  the  interest  of  the 
estate  at  even  nominal  figures,  could  plain- 
tiff have  complained,  except  from  a  moral 
stand-point?  Mr.  Tevis  was  a  man  of  great 
wealth,  familiar  with  railroad  matters,  and 
the  affairs  of  the  companies  in  which  the  par- 
ties were  interested.  Defendants'  state- 
ments as  to  values  were  mere  matters  of 
opinion,  and  they  were  so  understood  by  ev- 
erybody concerned.  Mr.  Wilson  and  Mr. 
Tevis  were  as  competent  to  judge  as  to  the 
value  of  the  securities  as  were  the  defend-- 
ants.  The  defendants  did  not  deny  that  the 
stocks  would  be  worth  more  in  the  future. 
They  expressly  so  declared.  They  had  confi- 
dence in  their  own  ability,  and  the  eventual 
success  of  their  enterprises ;  but  plaintiff  bad 
no  confidence  in  them  or  their  schemes.  It 
is  the  misfortune  of  the  plaintiff,  not  the 
fault  of  defendants,  that  the  prospect  of  suc- 
cess was  so  poor.  We  must  be  careful  not 
to  judge  a  transaction  of  this  kind  in  the 
light  of  subsequent  events.  There  is  a  nat- 
ural inclination  to  do  so.  It  must  be  remem- 
bered, too,  that  Mrs.  Colton  was  not  desti- 
tute of  coercive  power.  Mr.  Tevis  told  de- 
fendants they  could  not  afford  to  have  litiga- 
tion with  plaintiff,  the  widow  of  their  old 
associate;  that  it  would  be  prejudicial  to 
t&emselves  as  individuals,  and  to  all  their 
«nt«!rprises;  that  she  would  have  the  sym- 
pathies of  the  public,  etc.    Staggering  as 


they  were  under  heavy  burdens,  litigation 
meant  disaster.  Their  securities  would  be 
injured,  and  the  expense  of  a  protracted 
trial,  such  as  would  follow  a  full  investiga- 
tion into  the  affairs  of  the  company,  would 
seriously  cripple  them.  Concessions  had  to 
be  made  on  both  sides,  or  ruin  would  fall 
upon  both.  Concessions  were  made,  and 
they  were  honestly  and  fairly  made.  All 
parties  acted  upon  their  best  information  aa 
to  the  amount  and  character  of  the  property 
in  controversy,  and  according  to  their  best 
Judgment  as  to  the  value  thereof.  Mr.  Col- 
ton had  undertaken  to  carry  a  burden  which 
was  beyond  his  strength,  and  for  Mrs.  Colton 
to  attempt  to  carry  it  was  a  proposition  which 
was  entirely  discarded  as  an  impossibility  be- 
fore the  negotiations  began.  The  inability 
of  plaintiff  to  go  on  was  as  embarrassing  to 
defendants  as  it  was  to  her.  By  the  terms 
of  the  compromise  plaintiff  was  released 
from  corporate  liabilities  amounting  to  mill- 
ions of  dollars. 

How  can  unfairness  or  inadeq  uacy  be  predi- 
cated upon  such  conduct  and  such  facts? 
The  statement  of  the  circumstances  is  suffi- 
cient, we  think,  to  dernonstrate  the  truth  and 
justice  of  the  finding  of  the  court  that  de- 
fendants were  guilty  of  neither  threats,  con- 
cealments, nor  undue  exercise  of  a  superior 
position  and  power,  but  that  the  negotiations 
which  culminated  in  the  contract.  Exhibit  F« 
were  fair,  just,  and  equal. 

Other  points  are  made  by  appellant,  which 
we  do  not  deem  necessary  to  consider  at 
length.  It  is  said:  That  the  findings  do  not 
cover  the  issues.  That  the  court  adopted  an 
erroneous  theory  as  to  the  relation  of  the  par- 
ties; tried  the  case  on  one  theory,  and  de- 
cided it  on  another;  drew  erroneous  conclu- 
sions of  law  from  the  facts  found,  proved, 
and  admitted;  found  conclusions  of  law 
where  facts  should  have  been  stated.  That 
the  evidence  is  insufficient  to  justify  the  find- 
ings of  the  court  in  certain  particulars, — the 
must  important  of  which  are,  the  evidence 
shows  that  Mr.  Wilson  was  not  an  independ- 
ent adviser;  that  Mr.  Tevis  was  not  possessed 
of  information  in  regard  to  the  affairs  of 
the  corporations  to  enable  him  to  give  re- 
liable advice.  That  plaintiff  would  not  have 
entered  into  the  contract,  had  she  known  the 
truth  as  to  the  stock.  That  many  of  the 
items  set  forth  in  that  portion  of  Exhibit  D, 
after  the  heading  therein,  "General  D.  D. 
Colton  in  Account  with  the  Weatorn  Devel- 
opment Company,"  were  true  or  correct. 
And  that  Mr.  Wilson  was  not  informed  how 
the  account  had  been  made  up,  or  that  the 
defendants  had  no  personal  knowledge  of  the 
correctness  thereof.  Many  of  these  points 
were  not  referred  to  on  the  argument,  aud 
most  of  them  are  apparently  abandoned  by  at 
least  a  majority  of  appellant's  counsel  in  this 
court.  Nevertheless,  we  have  given  careful 
attention  to  each  and  all  of  the  points  made 
in  all  the  briefs.  Some  of  those  last  referred 
to  are  involved  in  the  questions  we  have  con- 
sidered  at  length   in    this   opinion.     Xht 
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othen.  we  think,  are  irithout  merit.  The 
jadgment  and  the  order  denying  a  new  trial 
are  affirmed. 

We  concur:  Bsattt,  C.  J. ;  MoFabland, 
J.;  Sbabfstein,  J.;  Wobkb,  J. 

Fox,  J.,  not  having  heard  the  argument, 
and  TnoKNTOM,  J.,  deeming  himself  disqual- 
ified, did  not  participate  in  the  decision. 

(82  Cal.  67) 

McBAYEai  e*  al. «.  Dahbron.    (No.  12,023.) 

(Supreme  Court  of  California.    Deo.  18, 1889.) 

ATTOBNBT  AlTD  CUINT — CONTBACTB. 

An  attorney  who  has  a^preed  to  iue  for  cer- 
tain land  at  his  own  expense,  in  consideration  that 
he  should  receive  one-half  of  whatever  interest  he 
might  recover  therein,  cannot,  in  an  action  tor 
money  received  b,r  blm  as  a  compromise  of  the 
•nit,  allege  as  a  defense  tliat  he  recovered  no  In- 
terest in  thaland. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  F  Fink,  Judge. 

James  P.  Dameron  and  Aylett  JR.  Cotton, 
for  appellant.  Wtiltam  W.  Porter,  for  re- 
spondents. 

Gibson,  G.  Suit  against  defendant  for  an 
iircounting  of  money  received  by  him  as  an 
attorney  for  plaintiffs,  and  to  recover  the 
same.  Judgment  passed  for  plaintiffs,  from 
which,  and  an  order  denying  a  new  trial, 
lefendant  appeals. 

The  plaintiffs  alleged,  in  substance.  In 
their  complaint,  that  the  defendant,  as  their 
attorney,  prosecuted  two  actiops,  in  two  of 
the  late  district  courts  in  and  for  the  city  and 
county  of  San  Francisco,  for  the  recovery  of 
a  one-fifth  interest  in  certain  real  estate  situ- 
ated in  said  city  and  county.  The  first  was 
against  one  John  2^orton  and  about  203 
others,  and  the  second  was  against  one  David 
Worcester  and  others.  •  That  the  plaintiffs 
were  the  same  in  both  actions,  and  substan- 
tially so  in  the  present  suit.  That,  during  the 
pendency  of  said  actions,  the  defendant,  as 
the  attorney  of  the  plaintiffs  in  tliis  suit,  and 
without  their  authority.  In  consideration  of 
certain  sums  of  mune][  paid  to  him  as  such 
attorney  by  said  defendants,  made  dismissals 
of  said  actions  as  to  a  large  number  of  them. 
That  plaintiffs,  who  reside  in  Mississippi, 
upon  Informsition  and  belief,  allege  that  de- 
fendant, as  their  attorney,  received  about  the 
sam  of  98,000  on  account  of  said  dismissals. 
That,  although  often  requested  so  to  do,  he 
has  never  paid  the  same  to  any  of  them,  ex- 
cept the  sum  of  $50,  nor  rendered  any  ac- 
count of  the  amounts  received  by  him  for 
such  dismissals.  That  the  said  acts  of  de- 
fendant were  fraudulent,  and  that  plaintiffs 
were  not  informed  of  them,  or  of  the  receipt 
of  said  money  by  him,  until  within  two 
years  before  the  commencement  of  this  ac- 
tion. 

Defendant  answered  by  denying  each  and 
crety  allegation  in  the  complaint,  and  ad- 
T.23p.no.l— 8 


mitted  that  he  was  the  attorney  for  the  plain- 
tiffs,  as  alleged  in  their  complaint,  and 
averred  that  the  actions  were  tried  as  alleged» 
and  in  one  of  said  actions  judgment  was  ren- 
dered against  the  plaintiffs  regarding  the 
premises  sought  to  be  recovered,  and  that  th« 
defendants  recovered  of  them  their  (defend- 
ants'] costs  and  disbarsements,  amounting 
to  $600  in  gold  coin;  that  upon  an  appeal 
from  said  j  lodgment  to  tlie  supreme  court  ot 
the  state  it  was  afflrmed.  Defendant  also  ad- 
mitted that  be  dismissed  one  of  the  actions 
as  to  divers  of  the  defendants  therein,  deem- 
ing it  for  the  best  interests  of  said  plaintiffs 
so  to  do,  and  that  he  received  from  such  d^ 
fendants  certain  sums  of  money,  amounting 
to  about  $4,000,  which  amount,  he  avers,  hs 
placed  to  the  payment  of  costs  of  said  suits, 
and  that  the  said  suits  were  expensive,  and 
that  he  paid  out  for  the  cost  thereof  over 
$7,300,  and  that  not  less  than  $3,300  remains 
due  on  account  thereof  from  defendants  to 
him,  no  part  of  which  has  been  paid;  and 
further  avers  that  his  professional  services 
rendered  in  said  actions  were  worth  the  sum 
of  $5,000,  and  that  be  has  received  no  com- 
pensation whatever  for  them;  thnt  plaintiffs 
were  well  aware  of  all  these  tacts,  as  he  (ths 
defendant)  had  rendered  them  a  statement 
of  the  same;  and  that  more  than  two  years 
had  elapsed  since  he  received  any  money, 
and  all  claims  and  demands,  if  any  ever  did 
exist,  were  barred  by  the  provisions  of  sec- 
tions 338  and  339  of  the  Code  of  Civil  Pro- 
cedure. Subsequently,  by  a  supplemental 
answer,  defendant  averred  that  since  the 
commencement  of  this  action  foar  of  tha 
plaintiffs,  viz.,  W.  J.,  Mi  B.,  and  B.  D.  Mc 
Raven  and  Emma  D.  Collins,  died  intestate, 
without  issue,  and  left  surviving  them  their 
brothers,  D.  J.  and  6.  H.  McRaven,  as  sole 
heirs  of  the  said  decedents;  that  after  tb9 
death  of  all  of  the  said  decedents  he  obtained, 
for  a  valuable  consideration,  from  the  said 
D.  J.  and  G.  H.  Mcliaven  a  release  of  all  de- 
mands they  then  had  against  the  defendant, 
as  well  as  all  demands  on  account  of  the  in- 
terest in  the  estate  of  said  decedents  inherited 
by  them;  and  that  the'  said  D.  J.  and  G.  H. 
McRaveu,  in  and  by  the  same  writing,  con- 
sented and  agreed  to  the  dismissal  of  the  said 
action  so  far  as  it  concerned  their  interest, 
including  that  inherited  by  them  from  said 
decedents;  and,  further,  that  as  to  said  de- 
cedents said  suit  should  be  dismissed. 

The  cause  was  referred  to  S.  W.  Holladay, 
who  found  and  reported  that  the  defendant, 
an  attorney  of  this  court,  discovered  and 
brought  to  the  knowledge  of  the  plaintiffs, 
who  were  residents  of  Mississippi,  their  sup- 
posed interests  in  a  certain  tract  of  land  in 
San  Francisco,  descended  to  them  as  heirs  of 
one  W.  B.  Dameron,  deceased,  who,  at  the 
time  of  his  demise,  was  the  owner  of  a  cer- 
tain undivided  interest  in  the  land  referred  to. 
That  defendant  believed,  and  represented  to 
plaintiffs,  that  their  recoverable  interests  in 
the  land  were  worth  at  least$l,000.000.  That 
defendant  prosecuted  the  suits  mentioned  in 
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the  complaint  "under  his'  promise,  made  to 
his  said  clients,  in  which  they  acquiesced,  that 
be  would,  as  their  attorney,  commence,  con- 
duct, ami  manage  the  necessary  suits  and 
litigation  to  recover  their  rights  in  tiie  prop- 
flrty,  and  that  he  would  pay  all  expenses 
without  recourse  to  them,  and  tliat  for  his 
services  and  expenditures  he  should  have  one- 
half  the  land,  and  divide  the  property  recov- 
ered. Those  terms  were  fair  and  reasonable. " 
That  he  commenced  and  conducted  said  suits 
to  the  best  of  bis  ability  and  judgment,  and 
on  or  before  October  10,  1S77,  he  stipulated 
with  about  70  of  the  defendants  in  said  suits, 
claimants  of  parcels  of  the  property  therein 
in  litig^.ition,  that  they  should  have  judgments 
against  tlie  plaintiffs  therefor;  upon  which 
judgments  were  accordingly  entered,  he  re- 
ceiving tlierefor  94,008,  which  he  appropri- 
ated to  his  own  use,  except  650  paid  to  plain- 
tifiFs.  That  he  made  the  snid  stipulations  and 
dismissals  solely  on  Ids  own  respunsibility  and 
Tolition,  not  fraudulently,  but  in  the  proper 
exercise  of  his  discretion  as  attorney  and  sole 
representiitive  itere  of  the  plaintifFs,  his 
clients,  wlio  were  all  in  Mississippi,  the  stsite 
of  their  residence,  but  without  their  knowl- 
edge or  sperlul  consent.  That  "defendant 
never  informed  plaintiffs,  and  they  did  not 
know,  either  of  the  stipulations  or  of  the  re- 
npeeUve  amounts  so  received  by  him,  nor  of 
the  total  sum  received  by  him  on  account  of 
said  dismissals  or  stipulations  for  judgment 
against  his  clients  in  said  suits,  or  dtiter  of 
them;  nor  has  he  disclosed  the  same  at  the 
present  trial.  Said  stipulations  are  all  silent 
as  totlie  sum  paid  on  them,  or  any  of  tliem." 
That  tlie  only  account  or  statement  defend- 
ant ever  rendered  plaintiffs  was  tliat  he  liad 
paid  out  97,000  for  expenses,  and  had  received 
84,008,  on  account  of  said  suits,  which  state- 
ment  was  not  made  until  about  October  10, 
1877.  That  D.  J.  McEtaven  released  all  of  his 
demands  against  defendant,  as  alleged  in  the 
latter's  supplemental  answer,  but  that  G.  U. 
HcRaven  made  no  release.  That  said  re- 
leased interest  was  one-eighth  of  the  whole 
interest  in  this  suit,  and  is  without  preju- 
dice to  whatever  right  or  claim  said  D.  J. 
may  have,  by  succession  as  heir  or  other- 
wise, to  the  estate  of  his  deceased  co-plain- 
titb,  who  died  wittiout  issue  since  the  com- 
mencement of  this  suit,  viz.,  W.  J.,  M.  li., 
and  B.  D,  MjRaven  and  Emma  D.  Collins. 
Tiiat  one  W.  ^7.  Porter,  the  administrator  of 
the  estates  of  all  of  said  decedents  except  R. 
D.  McKavon,  was  regularly  substituted  as 
plaintiff  herein  in  place  of  his  intestates;  ard 
that  there  is  no  personal  representative  yet 
appointed  of  said  K.  D.  Mcliaven,  deceased. 
That.  Of  tlie  84,008  received,  one-half  (82,004) 
should  be  allowed  for  defendant's  compensa- 
tion, and  850,  paid  plaintiffs,  deducted,  leav- 
lDg81,954  due  plaintiffs,  with  interest  there- 
on from  November  10, 1877,  to  November  16, 
1885,-81.107.90;  aggregating  83,061.90. 
From  this  last  sum  the  one-eighth  interest  of 
I).  J.  McBaven,  which  lie  released  to  defend- 
ant November  16.  1885,  should  be  deducted, 


leaving  a  remainder  of  82,679.17,  to  which 
is  added  the  Interest  thereon  from  November 
16,  1885,  to  August  16.  1886,  8140.65;  mak- 
ing a  total  of  82,819.82  due  to  the  plaintifb 
other  than  said  D.  J.  McRaven.  From  this 
total  the  sum  of  8352.48  should  be  deducted, 
it  being  the  share  that  B.  D.  Mcllaven,  one 
of  the  deceased  plaintiffs,  unrepresented, 
would  have  been  entitled  to;  said  deduction 
being  made  without  prejudice  to  the  ri»;bt8 
of  his  heirs  or  legal  representatives,  and  in 
accordance  therewith.  That  at  the  trial  it 
was  expressly  stipulated  that  the  statute  of 
limitations  had  no  application  in  the  suit. 
Upon  tills  report,  and  in  accordance  with 
it,  the  court  entered  judgment  for  the  plain- 
tiffs. The  defendant  preserved,  in  a  bill 
of  exceptions,  his  exceptions  to  the  ruling  of 
the  court  denying  him  a  trial  by  jury,  and  re- 
ferring the  cause  to  a  referee,  but  must  have 
properly  concluded  that  his  exceptions  were 
not  well  founded,  as  they  are  not  urged  upon 
this  appeal. 

The  principal  point  urged  upon  this  appeal 
Is  that  the  findings  are  not  sustained  by  the 
evidence,  and  tliat  the  findings  that  are  with- 
in tlie  issues  are  not  suflicient  to  sustain  the 
judgment.  This  suit,  as  we  have  seen,  ia 
to  recover  money  received  by  tlie  defend- 
ant while  acting  in  a  fiduciary  capacity  under 
a  certain  contract  between  himself  and  plain- 
tiffs; and  the  findings  complained  of  as  not. 
being  within  tlie  issues  relate  to  this  contract. 
We  think  that  the  findings  are  witliin  the  is- 
sues tendered  by  the  pleadings.  The  com- 
plaint may  not  be  as  specific  with  regard  to 
the  contract  as  it  might  be;  but  as  there  ia 
sufficient  in  ttie  complaint  from  which  it  may 
be  gathered,  in  the  absence  of  a  special  de- 
murrer on  the  ground  of  any  defect  in  the 
statement  regarding  the  contract,  it  is  suffi- 
cient according  to  a  number  of  decisions  of 
this  court.  The  complaint  sliows  that  de- 
fendant was  the  attorney  for  plaintiffs  in 
certain  litigation,  and  that  he  received  as  the 
fruit  thereof  certain  money,  which  be  failed 
to  deliver  or  account  for  to  the  plaintiffs. 
Tills,  we  think,  is  a  suflicient  statement  of 
the  contract,  under  the  above  rule.  A  state- 
ment of  tlie  contract  under  which  the  defend- 
ant received  the  money  claimed  by  plaintiffs 
was  plainly  necessary  to  enable  the  court  to 
ascertain  the  amount  of  money  received  for, 
and  how  much  there  might  be  due,  the  plain- 
tiffs. It  was  therefore  necessary  for  the  ref- 
eree to  find  upon  it. 

Kegarding  the  sufllciency  of  the  evidence 
to  sustain  tlie  findings,  we  tliink  the  evidence, 
in  connection  with  the  admission  of  tiie  de- 
fendant in  his  answer,  viz.,  that  he.  wliiie 
acting  as  the  attorney  for  plaintiffs,  as  al- 
leged in  their  complaint,  received  certain 
suras  as  tlie  result  of  the  litigatlun,  amount- 
ing to  84,008,  is  amply  sufficient  to  sustain 
the  findings;  and  as  the  evidence  consists 
wholly  of  the  testimony  of  the  defendant 
himself,  and  certain  documentary  evidence, 
no  good  purpose  would  be  subserved  by  set- 
ting it  forth. 
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One  of  the  arguments  of  the  defendant  as 
to  bis  liability  seeois  to  be  that  even  if  be  did 
undertake  to  and  did  prosecute  the  aqtions 
mentioned  in  the  pleadings,  for  and  on  be- 
half of  the  plaintiffs  herein,  at  his  own  ex- 
pense, in  consideration  of  receiving  one-half 
of  whatever  interest  in  the  land  he  miglit  re- 
cover, that,  as  he  failed  to  recover  uny  inter- 
est in  the  land,  there  whs  notbing  for  him  to 
divide  with  bis  clients,  and  that  be  was  not 
accountable  to  theni  for  any  money  received 
aa  the  result  of  certain  stipulatiuns  made  by 
him  in  the  said  litigation.  It  is  almost  need- 
less to  say  anything  in  disposing  of  this  argu- 
ment in  addition  to  the  statetnent  of  it,  but 
we  will  add  that  such  Bne  distinctions  be- 
tween wliat  may  t>e  the  fruit  of  a  litigalion, 
when  prosecuted  to  a  Qnal  determination,  and 
what  may  be  realized  by  the  exercise  of  tlie 
best  judgment  of  an  attorney  in  the  way  of  a 
compromise,  have  never  obtained  anywhere, 
so  far  as  we  are  advised,  and  probably  never 
will.  There  are  some  other  points  stated, 
bot  not  argued,  and,  as  we  discover  no  prej- 
odicial  error  in  the  record,  we  advise  tbat 
tbe  judgment  and  order  be  affirmed. 

We  concur:    Bblcuer,  0.  0.;  Hatme,  0. 

Per  Gdriam.  For  the  reasons  given  in 
tbe  fore<;oitig  opinion  the  judgment  and  order 
are  affirmed. 

Hearing:  in  bank  denied. 

(82  Cal.  119) 


Murray  i>.WniTK.    (No.  12,411.) 
(SupmeiM  Court  af  California.    Deo.  19, 1889.) 

TrIXL — I^BTBUCTIONS. 

1.  An  (Lssignment  at  error  because  Of  vnneoes- 
■ary  instructions,  or  that  tlie  Instructtons  placed 
too  prominently  before  the  Jury  the  law  on  any 
point,  cannot  be  sustained  when  there  is  consider- 
able evidence  to  support  the  theory  or  fact  on  which 
they  were  based. 

iL  In  an  action  by  the  assignee  of  an  Insolvent 
debtor  to  recover  personal  property  conveyed  by 
the  Insolvent  to  defendant  by  an  all^fed  fraudulent 
bill  of  sale,  an  objection  to  a  charge  of  tbe  court  as 
to  the  effect  of  a  lease  from  defendant  to  the  debt- 
or, which  was  followed  by  the  alleged  fraudulent 
bill  of  sale  of  the  same  property  from  tbe  insolvent 
to  defendant  of  all  the  insolvent's  "right  and 
interest"  In  the  property,  on  the  ground  that  tbe 
charge  was  inapplicable,  because  defendant  must 
be  held  as  clalmiug  tbe  property  under  tbe  bill  of 
sale,  cannot  be  sustained  wnen  the  jury  find  what 
tbe  debtor's  interest  in  the  property  was,  and  give 
plaintiff  a  verdict  for  Its  value. 

Department  2.  Appeal  from  superior 
court,  Mendocino  county;  B.  McGakvby, 
Judge. 

Action  by  John  S.  Murray,  as  assignee  of 
D.  T.  Woodman,  against  George  £.  White, 
to  recover  certain  personal  property  and  dam- 
ages. Plaintiff  appeals.  The  charge  in  re- 
gard to  the  lease  referred  to  in  the  opinion 
is  aa  follows-  "Now,  there'  was  a  lease  by 
White  to  Woodman,  made  June  19,  1»84. 
The  lease  was  to  run  two  years.  There  is  no 
question  but  what  that  lease  might  have  been 
surrendered  by  the  consent  of  White,  and,  if 
Woodman  surrendered  the  lease.  White  had 
a  ri<jht  to  tlie  possession  of  the  property.  In 
other  words,  I  may  say  that  he — that  each 


party — bad  a  right  to  the  possession  of  the 
property.  There  was  no  impropriety  in 
White  txking  possession  of  it  after  the  lease 
was  surrendered." 

Horaea  L.  Smith  and  J.  A.  Cooper,  for  ap- 
pellant.   T.  L.  Carothen,  for  respondent. 

McFarland,  J.  The  plaintifT,  Murray, 
brought  this  action  as  assignee  of  Daniel  T. 
M'oodman,  an  insolvent  debtor.  The  com- 
plaint  avers  tliat  within  one  month  before  the 
filing  of  tbe  petition  (in  involuntary  insolv- 
ency) against  Woodman,  he  did,  in  contem- 
plation of  insolvency,  etc.,  assign,  transfer, 
etc.,  to  the  defendant  White,  certain  personal 
property,  consistingprinclpally  of  sheep,  with 
a  view  of  giving  a  preference,  etc.  The  value 
of  the  property  is  alleged  to  have  been  815«- 
815,  for  which  sum,  with  damages,  judgment 
is  prayed.  The  jury  found  a  verdict  for  S2,- 
250;  and  plaintiff,  being  dissiitiafied  with  the 
amount,  appeals  from  the  judgment,  and 
from  an  order  denying  a  new  trial.  For 
several  years  prior  to  tbe  alleged  fraudulent 
transfer,  the  said  Woodman  and  the  defend- 
ant. White,  had  been  engaged  in  the  busi- 
ness of  sheep-raising.  There  were  several 
distinct  flocks  of  sheep  kept  on  several  dif.^ 
ferent  ranges  in  Humboldt  and  Trinity  coun- 
ties, in  some  of  which  Woodman  and  White 
were  jointly  interested.  Others  were  owned 
by  one  or  the  other  individually.  Their  bus- 
iness affairs  and  accounts,  as  between  them- 
selves, were  very  much  confused,  and  the 
evidence  was  conflicting  as  to  what  their  real 
relations  were  with  respect  to  those  sheep  in 
which  they  were,  in  some  way,  jointly  inter- 
ested; and  the  main  point  made  by  appel- 
lant is  that  the  court  erred  in  giving  certain 
instructions  to  tbe  jury  on  the  subject  (rf 
partnership.  The  objection  urgnd  is  not  tbat 
tbe  instructions  do  not  state  tlie  Isiw  correct- 
ly, but  that  tliere  was  no  evidence  to  support 
the  theory  or  fact  on  which  they  were  based; 
tliat  is,  that  there  was  no  evidence  on  the 
subject  of  partnership.  But  an  examination 
of  tlie  record  certainly  does  show  that  there 
was- considerable  evidence  tending  to  show  a 
partnership  relation  between  the  parties  as 
to  some  of  the  sheep.  Indeed,  the  appellant 
himself  asked  the  court  to  give  an  instruo> 
tion  on  the  subject  of  partnersliip;  and  the 
court,  at  his  request,  did  give  instruction  No. 
7  on  that  subject.  And  it  is  apparent  from 
appellant's  brief  that  his  main  objection  to 
the  instructions  of  tbe  court  on  this  point  ia 
that  they  "placed  too  prominently  before  tbe 
jury  the  law  applicable  to  partnership  rela- 
tions." But  that  would  bean  unsubstantial 
ground  for  the  reversal  of  a  judgment,  unless 
in  a  case  much  more  extreme  in  tliat  respect 
than  the  one  at  bar.  We  think,  therefore, 
that  the  judgment  should  not  be  reversed  on 
account  of  the  instructions  about  partnership. 

We  do  not  think  that  there  was  any  error 
in  tbe  charge  about  a  lease  by  White  to  Wood- 
man. The  objection  seems  to  be  that  it  was 
not  applicable,  because  White,  in  aiipeJIant'a 
view,  must  be  held  as  claiming  all  the  prop- 
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erty  under  a  bill  of  sale  from  "Woodman  to 
him,  dated  August  3,  1885.  But  that  bill  of 
Bale  purported  to  sell  and  transfer  only  the 
"right  and  interest"  which  Woodman  had  In 
any  or  all  of  the  sheep;  and  the  jury  evident- 
ly found  what  that  interest  was,  and  its  value, 
and  gave  plaintiff  a  verdict  tlierefor.  We  see 
no  objection  to  any  of  the  other  instructions. 
They  were  full;  and,  considering  them  all  to- 
gether, we  think  that  they  stated  the  law  of 
the  case  very  clearly  and  correctly,  and  cer- 
tainly not  unfairly  to  plaintiff.' 

There  are  two  or  three  points  alluded  to  In 
appellant's  brief  about  alleged  errors  commit- 
ted in  admitting  evidence;  but  the  references 
to  the  transcript  are  too  general  and  vague  to 
point  out  where  the  rulings  complained  of 
may  be  found.  From  a  general  examination 
of  the  transcript,  we  discover  no  material 
errors  on  this  score.  It  was,  no  doubt,  some- 
what difficult  for  the  jury  in  this  case  to  dis- 
cover the  real  facts:  but  the  case  was  fairly 
put  to  them,  and  we  see  no  reason  to  disturb 
their  verdict.    Judgment  and  order  alarmed. 


We  concur: 
TON,  J. 


Sharpstein,   J.;   Thokn- 


(No. 


(S2  Cal.  132) 

SA.UNDERSON  V.  Broadwell  et  cU. 

12.323.) 

{Sicpreme  Court  of  California.    Dec.  19, 1889.) 
Frahdulent  Contetanoes— Evtoenob — Trusts. 

1.  A  deed  by  an  Insolvent  debtor  to  a  creditor, 
in  consideration  of  a  pre-existing  debt  and  a  prom- 
ise by  the  grantee  to  pay  a  debt  of  the  grantor  to 
another  creditor,  the  two  debts  being  equal  to  the 
value  of  the  property  conveyed,  is  not  in  fraud  of 
the  rights  of  creditors,  and  especially  when  the 
grantee  in  fact  pays  the  other  creditor. 

2.  The  promise  by  the  grantee  to  pay  the  debt 
of  another  creditor  does  not  create  a  trust  for  the 
benefit  of  creditors. 

3.  The  grantee  was  absent  from  the  state  at 
the  time  the  deed  was  signed  and  recorded ;  but  it 
was  delivered  to  him  on  his  return,  which  was  in 
a  short  time.  The  grantor  testified  that  the  con- 
sideration of  the  deed  was  $1,.500;  that  be  owed 
the  grantee  tSOO;  and  that  the  gran.tee  promised 
to  pay  a  debt  of  1(688,  which  he  owed  another  cred- 
itor. Held,  that  a  finding  that  the  deed  was  made 
in  good  fftith,  and  for  a  valuable  consideration, 
was  supported  by  the  evidence. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Napa  county; 
B.  CnoTJCH,  Judge. 

Action  by  David  Saunderson  against  Will- 
iam B.  Broad  well  and  another  to  set  aside  a 
deed  on  the  ground  of  fraud.  Plaintiff  ap- 
peals. 

Aylett  R.  Cotton  and  W.  H.  H.  Hart,  for 
appel  lant.  Ha  m  &  Hull  and  Spencer  <t  Hen- 
ning,  for  respondents. 

Hatne,  C.  This  was  a  suit  to  set  aside  a 
deed  made  by  the  defendant  William  B. 
Broad  well  to  the  defendant  C.  E.  Broadwell, 
upon  the  ground  that  it  was  in  fraud  of  tlie 
rights  of  plaintiff  as  a  creditor.  The  trial 
court  gave  judgment  for  the  defendants,  and 
the  plaintiff  appeals  from  the  judgment,  and 
from  an  order  denying  a  new  trial.  The 
court  found  that  the  deed  "was  in  good  faith, 


for  a  valuable  consideration ;  that  it  was  an 
actual  sale,  without  reservation,  and  not  in 
trusty  that  said  deed  was  not  fraudulently 
made,  and  was  not  made  or  executed  or  re- 
corded or  received,  either  on  the  part  of  said 
W  B.  Broadwell,  or  on  the  part  of  said  C. 
£.  Broadwell,  or  any  one  else,  to  hinder  or 
delay  or  defraud  any  creditor  or  creditors  of 
said  W.  B.  Broadwell."  In  addition  to  the 
general  Qnding  the  court  found  specifically 
that  the  value  of  the  property  was  "about 
$1,500,"  and  that  the  consideration  was  a 
pre-existing  indel)tedness  of  the  grantor  to 
the  grantee  of  S800,  and  a  promise  by  the  lat- 
ter to  assume  and  pay  an  indebtedness  of 
$688  of  the  grantor  to  a  third  pei-son,  which 
indebtedness  was  paid  by  the  grantee  within 
a  reasonable  time. 

The  indebtedness  of  the  grantor  to  the 
grantee  was  a  valuable  consideration  for  the 
conveyance.  Jamison  v.  King,  50  Cal.  132; 
Schluter  v.  Harvey.  65  Cal.  159,  3  Pac.  Rep. 
659.  The  promise  to  pay  the  debt  due  from 
the  grantor  to  the  third  person  was  also  a 
valuable  consideration,  (Gladwin  v.  Garri- 
son, 13  Cal.  332;)  and  especially  so  when  this 
payment  was  in  fact  made. 

It  is  argued,  however,  that,  inasmuch  as 
part  of  the  consideration  was  a  promise  to 
pay  another  creditor  of  the  grantor,  tho  trans- 
fer must  be  held  to  have  been  for  the  pur- 
pose of  creating  a  trust  for  the  benefit  of 
creditors,  and  that  it  was  invalid,  as  such, 
because  all  the  creditors  were  not  provided 
for.  Bat  we  do  not  think  that  there  was  an 
attempt  to  create  a  trust  for  the  benefit  of 
creditors.  The  promise  was  not  to  pay  the 
debt  which'  was  assumed  oat  of  the  property 
transferred.  The  creditor  for  whose  l)eneBt 
the  promise  was  made  could  not  have  fastened 
a  trust  upon  the  property  if  his  debt  liad  not 
been  paid.  The  most  that  he  could  have 
done,  in  such  case,  would  have  been  to  bring 
a  per.sonal  action  against  the  grantee  upon  a 
promise  for  his  benefit.  And  any  creditor 
of  the  grantee  could  proceed  to  make  their 
debts  out  of  the  property,  which  would  not 
be  the  case  if  it  were  trust  property.  In  other 
words,  the  transfer  was  absolute,  and  not  in 
trust.  Tile  case  of  Dana  v.  Stanford,  10 
Cal.  275,  goes  further  than  is  required. here; 
and  the  doctrine  of  that  case  has  been  several 
times  approved.  Lawrence  v.  Neff,  41  Cal. 
569;  Wood  v.  Franks,  67  Cal.  34,  7  Pac.  Kep. 
50.  Doubtless,  if  the  entire  consideration  of 
a  transfer  consisted  of  promises  to  pay  the 
debts  of  the  grantor,  and  it  could  be  seen  that 
such  promises  were  made  without  any  ability 
or  intention  of  performance,  the  transaction 
would  not  be  allowed  to  stand.  But  that  is 
not  the  cf.se  here. 

It  is  contended,  however,  that  the  findings 
above  quoted  are  not  supported  by  the  evi- 
dence. But  we  think  that  the  testimony  of 
W.  B.  Broadwell  is  sufficient  to  sustain  the 
findings.  He  testified,  in  substance,  tliat  he 
owed  the  grantee  the  sum  above  mentioned, 
and  that  he  owed  W.  H.  Broadwell  the  other 
sum  referred  to.    It  would  seem  that  at  first 
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the  grantor  "had  offeted  the  land  as  securi- 
ty," and  that  subsequently  a  sale  was  effect- 
ed. The  witness  testified  ns  follows:  "The 
consideration  for  that  deed  from  me  to  my 
brother  was  91, 500.  That  was  what  we 
named  in  the  deed, — the  consideration  of  that 
deed  in  settlement  with  my  hrother.  The 
consideration  was  in  settlement  with  my 
brother  for  debts  due  him  at  the  time  he  took 
the  deed.  *  *.  *  Well,  the  agreement 
was  ttiat  I  should  transfer  the  land  to  him  in 
settlement  of  the  bills  1  owed  him,  and  he 
was  to  assume  those  that  my  father  held 
against  me.  *  ♦  *  The  only  agreement 
was  that  I  was  to  make  him  the  deed,  and  he 
was  to  cancel  the  obligation  he  had  against 
me  at  the  time,  and  pay  those  items  of  indebt- 
edness that  my  father  had  against  me." 

The  appellant  lays  stress  upon  the  fact  that 
the  grantee  was  absent  from  the  state  at  the 
time  the  deed  was  signed  and  recorded.  But 
it  was  banded  to  him  on  his  arrival  in  Cali- 
fornia, which  was  within  a  8^ort  time,  and 
he  then  accepted  it,  and  on  bis  return  to  the 
east  performed  his  part  of  the  agreement. 

It  seems  plain  that  the  grantor  intended  to 
prefer  his  brother  and  -  his  father  to  his  other 
creditors.  But  the  evidence  must  be  held 
sufficient  to  sustain  the  finding  that  there 
was  a  valuable  consideration  for  the  transfer, 
and  that  it  was  an  absolute,  and  not  a  color- 
able, one.  Under  such  circumstances,  a 
debtor  lias  a  right  to  give  such  a  preference. 
Qvil  Code,  §  3432.  Ko  question  as  to  such 
inadequacy  of  consideration  as  to  show  fraud 
arises  in  this  case. 

It  is  contended  that  tite findings  are  incon- 
sistent with  the  answer,  and  witli  each  other; 
but  we  do  not  see  any  material  inconsistency. 

The  other  matters  do  not  require  special 
notice.  We  therefore  advise  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

We  concur:  Bxloueb.,  C.  C.  ;  Van  Clisf, 
G. 

Per  CuBiAv.  For  the  reasons  given- in 
She  foregoing  opinion  the  Judgment  and  or- 
der appealed  from  are  affirmed. 

(S  C«1. 110)  


Jn  re  Spencer.  (Ko.  20,550.) 
(Supreme  Court  of  Califomicu  Deo.  19,  1889.) 
DnroBCS— Alimont— Sepasati  PKOPBBTr. 
Civil  Code  Gal.  {  141,  which  prescribes  that 
in  ezecAtlDg  the  provisions  of  section  139,  provid- 
ing for  the  maintenance  of  the  wife  in  oase  of 
divorce,  the  court  shall  resort  first  to  the  oom- 
mnnity  propertv,  and  then  to  the  separate  prop- 
erty of  the  husoand,  does  not  embrace  the  earn- 
ings of  the  husband  after  divorce. 

In  cliambers.  Petition  for  writ  of  habeas 
corpwr. 

WrtrnkHn  P.  BtOl,  for  petitioner.  Dom  <t 
Dom,  for  respondent. 

Paterson,  J.  The  petitioner  is  before 
ae  on  a  writ  of  habeaa  corpus.  The  ques- 
tion involved  is  whether,  after  a  divorce,  the 
hu8biu>d  can  be  required  to  devote  his  earn- 


ings to  the  support  of  bis  former  wife;  On 
August  25, 1884,  a  decree  of  divorce  was  en> 
tered  in  favor  of  Josephine  M.  Spencer,  and 
against  petitioner  herein,  and  the  court  fur. 
ther  ordered  the  defendant,  petitioner  herein, 
to  pay  to  plaintiff  as  permanent  alimony  the 
sum  of  950  per  month.  The  decree  also 
awarded  to  the  plaintiff  the  household  furni- 
ture, silverware,  and  other  property  in  the 
possession  of  defendant.  Tlie  decree  was 
afterwards  modified  so  as  to  allow  the  plain- 
tiff 825  a  month,  instead  of  950.  Petitioner 
paid  the  regular  monthly  allowance  down  to 
about  the  beginning  of  the  year  1887.  Since 
the  latter  date  he  has  failed  to  pay  anything, 
and  for  such  failure  and  neglect  was  ad- 
judged guilty  of  contempt  of  court,  and  sen- 
tenced to  be  confined  in  the  county  jail  until 
he  should  pay  the  amount  due  his  former 
wife  under  tiie  d^ree,  and  order  amending 
the  same,  as  to  alimony. 

Inasmuch  as  it  is  the  duty  of  the  court  in 
granting  a  decree  of  divorce  to  make  such 
disposition  of  tlie  property  as  is  just  and 
lawful,  the  presumption  is  here  that  the 
plaintiff,  Josephine,  was  awarded  all  the 
property,  no  mention  being  made  in  the  de- 
cree of  any  otlier  property.  Furthermore,  it 
is  apparent  from  the  affidavit  upon  wliich  tha 
court  based  il»  order  for  the  petitioner  to 
show  cause  why  he  should  not  be  punished 
for  contempt,  and  from  the  order  itself,  that 
the  petitioner  was  adjudged  guilty  of  con- 
tempt solely  upon  the  ground  that  he  had  re- 
fused or  failed  to  appropriate  a  portion  of  his 
salary  to  the  payment  of  the''sums  required 
by  the  order  for  alimony.  The  question, 
clean  cut,  is  whether  thecuurt  has  the  power 
to  compel  a  divorced  man  to  devote  any  por- 
tion of  his  present  earnings  to  tlie  support  of 
the  woman  as  to  whom  and  himself  the  bonds 
of  matrimony  have  been  dissolved  by  the 
court,  and  both  parties  released  from  all  the 
obligations  thereof.  If  it  have  such  power, 
there  may  be  this  anomalous  condition  of 
domestic  affairs:  A  man  having  a  wife  and 
children  to  support,  under  the  obligations  of 
the  bonds  of  matrimony  and  his  duty  as  a 
parent,  may  be  compelled  to  devote  his  daily 
wages— that  which  is  necessary  to  maintain 
th'-m — to  the  support  of  a  woman  who  owes 
him  no  duty,  and  who  may  be  the  wife  of 
another  man.  If  the  power  is  vested  in  th( 
court,  it  is  absolute,  and  such  a  state  of. 
affairs  may  result.  If  such  a  power  as  this 
exists,  it  ought  to  appear  clearly  In  the  letter 
of  the  law.  It  certsdnly  is  not  the  spirit  of 
the  law.  When  the  Code  commissioners 
framed,  and  the  legislature  adopted,  the 
system  applicable  to  marriage  and  divorce  in 
this  state,  tliey  made  divorce  easy  by  provid- 
ing an  unusually  large  number  of  grounds 
upon  which  it  might  be  based,  and  placed  no 
limitation  upon  the  right  of  either  spouse 
after  divorce  to  marry  again.  It  never  was 
intended,  I  think,  to  allow  a  man  to  marry 
as  many  times  as  he  or  his  wives  might  have 
grounds  for  divorce,  and  compel  him  there- 
after, subsequent  to  the  dissolution  of  the 
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marriage  obligation,  to  support  from  his 
daily  earnings  those  from  whom  be  bad  been 
divorced.    With  the  policy  of  the  law,  how- 
ever, judges  have  nothing  to  do. 
Loolcing  at  the  law  upon  which  the  re- 

/spondent  herein  relies,  I  find  nothing  to  sup- 
port the  view  above  re/erred  to.  Section  189 
of  the  Civil  Code  provides  that,  when  a 
divorce  is  granted  for  an  offense  of  the  hus- 
band, the  court  may  compel  him  to  provide 
for  the  maintenance  of  the  children,  and  may 
make  such  suitable  allowance  to  the  wife  for 
iier  support  during  her  life,  or  for  a  shorter 
period,  as  tlie  court  may  deem  just;  but,  in 
executing  this  and  other  sections,  it  is  ex- 
pressly provided  that  the  court  must  resort 
first  to  the  community  property,  and  then  to 

.  the  separate  property  of  the  husband .  "  Sepa- 
rate property"  is  a  relative  term.  It  implies 
the  existence  of  the  community.  After  the 
divorce  there  is  no  community,  and  there  can 
be  no  such  thing  as  separate  property.  We 
do  not  speak  of  a  single  man's  separate  prop- 
erty; yet  a  divorced  man  is  a  single  man. 
Separate  property,  as  defined  by  the  Code,  is 
that  owned  by  him  before  marri;ige,  and  that 
acquired  afterwards  by  gift,  bequest,  devise, 
or  descent.  "Afterwards,"  means,  uf  course, 
after  the  marriage,  and  during  the  existence 
of  the  comrautiity.  The  earnings  of  this, 
petitioner  si^bsequent  to  the  dissolution  of 
tte  marriiige  are  neither  community  prop- 
erty nor  separate  property.  It  would  be  a 
solecism  to  apeak  of  property  which  bad  come 
to  a  divorced  man  from  the  community  prop- 
erty of  lilmaelf  and  his  former  wife — to  speak 
of  it  after  divorce — as  his  community  prop- 
erty; and  so  it  would  be  to  speak  of  a  single 
man's  property  as  his  separate  property.  I 
Mm  of  opinion,  therefore,  that  the  onler  upon 
which  the  petitioner  is  held  in  custody  is 
void,  and  that  the  matter  can  be  tested  on 
hab«€u  corpus,  because  of  the  facts  which  ap- 
pear on  the  face  of  the  record  itself,  ily 
view  of  the  law  is  supported  by  the  supreme 
court  of  Tennessee  in  Cbenault  v.  Chcnault, 
5  Sneed,  247,  and  Jioggeis  v.  Doggers,  6 
Baxt.  299.    Those  cases  review  and  construe 

statutes  similar  to  our  own  on  this  subject. 
In  view  of  the  fact,  however,  that  there  is  a 
decision  of  our  own  supreme  court  (EMen- 
multer  v.  Eidenmuller,  37  Cai.  861}  which 
seems  to  bold  that  the  subsequent  earnin;,'3 
of  a  divorced  husband  may  be  taken  for  the 
support  of  his  former  wife,  and  in  view  of 
the  fact  that  the  learned  judges  of  our  supe- 
rior courts  throughout  the  stiite  differ  widely 
as  to  the  extent  of  the  power  of  a  court  in 
such  cases,  I  feel  it  to  be  my  duly  to  remand 
the  petitioner  to  the  custody  of  the  sheriff. 
I  shall,  however,  be  pleased  if  tlie  petitioner 
make  another  application  to  me  to  order  a 
writ  returnable  before  our  supreme  court  in 
bank,  for  the  consideration  and  determina- 
tion by  tbe  full  bench  of  this  most  important 
question.  It  is  one  which  affects  a  large 
number  of  people,  and  society  generally,  and 
one  upon  which,  so  far  as  the  policy  of  the 
Uiw  is  concerned,  much  can  lie  said  pro  and 


eon.  It  is  ordered  that  the  writ  be  discharged, 
and  petitioner  remanded  to  the  custody  of  tiw 
sherifC 

*""""  (8J  Cal.  M8) 

JB»  parte  Stbrnes.    (Xo.  20,480.) 
(Supreme  Court  of  CaHfomUu    Deo.  80, 1889.) 
Procedubb  hx  Habsas  CoRPtrn — Eidnappino. 

1.  Under  Pen.  Code  Cal. «  1487,  providing  that 
a  party  may  be  discharged  where  he  has  been  com- 
mitted on  a  criminal  ehargfe  without  reaaonableor 
probable  cause,  It  la  competent  for  tbe  court,  on 
tuibeas  corpus,  though  defendant  is  held  under 
commitment  by  a  justice  of  the  peace,  and  though 
an  information  has  been  filed  against  him,  to  go  be- 
hind the  warrant  of  commitment,  and  inquire  into 
the  question  of  reasonable  or  probable  cause. 

2.  Where  it  appears  that  defendant  was  a  dep- 
uty-sheriff, and  a  deputy  United  Slates  marshal, 
and  a  warrant  of  arrest  was  duly  issued,  directed 
generaHy  to  any  sheriff,  marshal,  etc,  authorU- 
ing  and  commanding  the  arrest  of  a  certain  per- 
son, and  such  warrant  was  put  In '  defendant's 
hands  for  execution,  his  arrest  of  the  person 
named  therein  in  a  county  other  than  that  for 
which  he  was  deputy-sberilf,  and  that  in  which  the 
warrant  was  issutsd,  does  not  warrant  his  oommit- 
meut  on  the  charge  of  kidnapping. 

TaoRNTOH,  McFaxi.ahd,  and  Works,  JJ.,  dis- 
senting. 

In  bank.  Feti  tion  for  writ  of  habeas  oorput. 

Fdr  former  opinion,  see  21  Pac.  Uep.  1132. 

Charles  W.  Kitts  and  A.  L.  Hart,  for  peti- 
tioner. W.  D.  Long  and  O,  W.  Cross,  for 
respondent. 

Fox,  J.  On  a  former  hearing  of  this 
cause,  upon  the  coming  in  of  the  return,  it 
appeared  that  the  prisoner  was  held  under  a 
warrant  of  commitment  issued  by  a  justice 
of  the  peace  of  Nevada  county,  committing 
the  accused  to  tbe  county  jail  to  await  trial 
on  a  charge  of  kidnapjiing,  and  that  since 
such  commitment,  and  after  the  issue  of  the 
writ  from  this  court,  the  district  attorney 
bad  filed  in  the  superior  court  of  that  county 
an  information  in  due  form  to  put  the  accused 
upon  trial  for  tlie  said  aliegeJ  offense.  Pe- 
titioner thereupon  offered  to  prove,  and  to 
introduce  competent  evidence  for  that  par- 
pose,  that  lie  was  held  by  the  magistrate, 
and  committed,  without  probable  cause,  and 
claimed-  that  upon  making  such  proof  be 
would  be  entilled  to  his  discharge,  under 
section  1487  of  tbe  Penal  Code.  To  the  in- 
troluction  of  this  proof  the  respondent  ob- 
jected, on  the  ground  that  this  court  was 
precluded  from  going  behind  the  warrant  of 
commitment,  and  inquiring  into  the  question 
of  reasonabte  or  prububle  cause,  by  reason  of 
the  fact  that  an  ini'ormation  bad  already 
been  filed  against  the  prisoner;  claiming  tliat 
the  information  took  the  place  of  an  indict- 
ment by  the  grand  jury,  and  bad  tbe  same 
force  and  effect  upon  habeas  corpus.  Upon 
a  brief  consultation  upon  the  bench,  a  major- 
ity uf  the  justices  then  sitting  were  inclined 
to  that  view  of  the  case,  and  the  warrant  of 
commitment  being  regular  upon  its  face,  and 
issued  by  a  court  of  competent  jurisdiction, 
it  was  ordered  that  the  prisoner  be  remanded. 
Subsequently  the  petitioner  moved  tlie  court 
to  set  aside  tbe  order  so  made,  and  allow  tbe 
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parties  to  file  briefs  upon  the  question  of  ttie 
admissibility  of  tlie  testimony  so  offered;  and 
the  coi^rt,  having  doubts  about  the  correct- 
ness of  its  ruling,  granted  the  motion.  Sub- 
sequently the  parties  were  heard  in  open 
court  upon  the  subject;  and  the  testimony, 
consisting  of  the  depositions  and  transcript 
of  the  evidence  talcen  by  the  committing 
magistrate,  was  offered  and  received,  subject 
to  the  final  conclusion  of  the  court  as  to  the 
admissibility  thereof. 

Upon  more  mature  deliberation  we  have 
concluded  tliat  we  have  not  only  the  right, 
but  tliat  it  is  our  duty,  to  inquito  into  the 
question  of  reasonable  or  probable  cause, 
notwitlistanding  the  filing  of  the  informa- 
tion, and  that  the  evidence  tending  to  show 
wliether  there  was  such  reasonable  or  prob- 
able cause  is  admissible,  and  the  same  is  ad- 
mitted. As  early  as  the  case  of  People  v. 
Smith.  1  Cal.  9,  it  was  held  that,  upon  the 
return  of  the  writ  of  habeas  corpus,  it  was 
proper  for  the  court  to  lool<  into  the  deposi- 
tions taken  before  the  committing  magis- 
trate, in  order  to  ascertain  whether  there  if 
reasonable  and  prolnble  cause  to  suppose 
ibat  a  felony  has  been  committed  by  tlie 
prisoner.  This  has  been  tlie  practice  from 
that  time  to  this,  and  we  are  not  aware  that 
the  right  to  do  so  has  ever  been  doubted, 
when  it  appeared  that  the  prisoner  was  held 
npon  a  warrant  of  commitment  issued  by  a 
committing  magistrate,  before  final  judgment, 
or  indictment  by  the  grand  jury.  If  there 
was  a  doubt  about  it,  tliat  doubt  has  been  re- 
solved by  the'  provisions  of  section  1487  of 
the  Penal  Code,  where  it  Is  provided  that  the 
prisoner  may  be  discharged  "in  any  of  the 
following  cases:  *  *  *  (7)  Where  a 
party  has  lieen  committed  on  a  criminal 
charge  without  reasonable  or  probable  cause." 
It  is  not  pretended  that  this  provision  is  in 
conflict  with  any  provision  of  the  constitu- 
tion; and,  if  it  is  not,  it  is  an  established  law 
which  the  court  cannot  disregard.  Such  a 
case  is  materially  different  from  one  in  which 
an  indictment  has  l>een  found  by  a  grand  ju- 
ry. There  the  charge  is  made  by  a  judicial 
body, — a  tribunal  of  the  people,  charged  with 
judicial  duties,  and  which  iias  judicially  in- 
vestigated and  passed  upon  the  question  of 
reasonable  or  probable  cause.  A  tribunal 
taken  from  the  body  of  the  people,  and  con- 
sisting of  so  large  a  body  as  to  be  supposed  to 
be  beyond  the  influence  of  prejudice  or  pas- 
sion, and  whose  judgment  upon  this  question 
of  reasonable  or  probable  cause  has  for  cen- 
turies been  held  so  conclusive  that,  in  the 
absence  of  very  recent  constitutional  provis- 
ions, all  the  courts  in  the  land  have  been 
powerless  to  put  a  man  upon  trial  for  felony 
except  upon  a  charge  emanating  from  this 
body,  or  to  dismiss  one  without  trial  who  had 
been  in  proper  form  so  charged.  Until  the 
recent  adoption  of  a  constitutional  provision 
for  prosecution  by  information,  no  man  could 
lie  put  upon  trial  for  felony  upon  the  commit- 
ment of  a  committiiig  Aiagistrate  alone,  no 
matter  what  the  grade  of  judicial  office  which 


be  held.  The  commitment  only  served  the 
purpose  of  detaining  him  until  the  grand  Jury 
could  investigate  the  charge  made  against 
him.  While  the  people,  by  the  constitution, 
have  changed  this  method,  and  provided  the 
alternative  of  a  more  speedy  proceeding  for 
putting  a  man  npon  bis  trial,  they  have  not 
taken  away  this  power  of  investigation  by 
the  grand  jury,  or  reserved  to  tliemselves  or 
the  courts  the  right  to  try  a  man  for  an  of- 
fense into  which  the  grand  jury  has  inquired, 
and  for  which  it  has  refused  to  prosecute; 
nor  h>is  it  taken  from  the  courts  the  power,  or 
absolved  them  from  the  duty,  pending  the 
prosecution  by  this  more  speedy  method,  of 
inquiring  Into  the  question  of  reasonable  or 
probable  cause.  Nor  can  we  perceive  that 
the  act  of  filing  an  information  by  the  dis- 
trict attorney  in  any  degree  affects  this  right 
or  duty.  The  district  attorney  is  a  mere 
ministerial  ollioer.  lie  exercises  no  judicial 
functions  whatever.  lie  does  not,  and  has 
no  power  to,  judicially  inquire  into  the  ques- 
tion of  probable  cause.  As  was  said  by  Mr. 
Justice  Harlan  in  the  case  of  Uurtado  v. 
California,  110  U.  S.  553,  4  Sup.  Ct.  Kep. 
292:  "Tlie  district  attorney  of  a  county  is 
deprived  of  any  discretion  in  the  premises; 
for  if,  in  the  judgment  of  the  magistrate  l)e- 
fore  whom  the  accused  is  brought, — and  gen- 
erally he  is  only  a  justice  of  the  peace, — a 
public  offense  has  been  committed,  it  becomes 
the  duty  of  the  district  attorney  to  proceed 
against  him  by  information  for  the  offense 
indicated  by  the  committing  magistrate," 
The  information  filed  by  him  is  the  mere 
formulation  of  tlie  pleadings  in  the  case,  and 
not  the  result  of  any  judicial  investigation 
whatever.  It  does  not  come,  tlierefore,  with 
the  sanctity  of  an  indictment,  and  prevent 
the  going  behind  it  to  inquire  into  probable 
cause.  The  duty  of  the  court  in  that  behalf 
remains  the  same  after  as  before  the  infor- 
mation. VVe  do  not,  linwever,  agree  with 
the  counsel  for  tlie  petitioner  that  the  fact  of 
filing  the  informHtion  after  the  issue  of  the 
writ  from  this  court  was  in  any  sense  an  at- 
tempt to  interfere  with  the  jurisdiction  or 
powers  of  this  court  in  the  premises.  It  was 
a  ministerial  act  which  the  law  requires  that 
he  must  perform  within  a  limited  time  after 
the  commitment.  The  issue  of  the  writ  from 
this  court  neither  stayed  nor  extended  the 
time  within  which  he  was  required  to  per- 
form that  duty,  and  he  would  have  been 
derelict  in  his  duty  had  he  not  filed  it. 

Looking  into  the  evidence  it  appears  that 
the  prisoner  was  a  deputy-pheriff  of  the 
county  of  Yuba,  in  this  state,  and  a  deputy 
United  States  marshal  for  this  district;  tliat 
a  warrant  of  arrest  was  duly  issued  out  of 
the  superior  court  of  the  county  of  Yuba,  di- 
rected generally  to  any  sheriff,  constable, 
marshal,  or  policeman  in  this  state,  authoriz- 
ing and  commanding  the  arrest  of  one  Ah 
Fong,  and  the  production  of  his  body  liefore 
the  judge  of  said  court  at  Marysville,  in  said 
county  of  Yuba,  to  be  dealt  with  according 
to  law;  that  said  warrant  was  placed  in  tbi 
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hands  of  the  prisoner  Sternes  to  be  executed, 
ADd  he  executed  the  same  by  arresting  tlie 
said  All  Fong,  in  the  county  of  Nevada  in 
this  state,  and  producing  Ills  body  before  the 
said  judge  at  Marysville.  This  was  the  act. 
and  the  only  act,  for  which  he  Wiis  subse- 
quently arrested  and  committed  upon  the 
said  charge  of  kidnapping.  It  thus  appears 
that  he  was  regularly  acting  in  his  official 
capacity,  in  executiug  a  warrant  regularly 
issued  by  a  court  of  competent  jurisdiction. 
The  act  was  lawful,  and  does  not  constitute 
a  public  offense.  The  prisoner  was  there- 
fore committed,  and  is  held,  without  reason- 
able or  probable  cause,  and  must  be  dis- 
charged.   So  ordered. 

We    concur:    Beatty,    C.   J.;   Shabp- 
6TEIN,  J. 

I  concur-  in  the  judgment:    Patebson,  J. 

We  dissent:   Thobkton,  J. ;  McFarland, 
J.;  WoKRS,  J. 


Ex  parte  Stersbb.    (Ho.  20,481.) 

(Supreme  Court  of  California.    Dea  80, 1889.) 

In  bank.    Petition  for  writ  of  tiabeag  corpiia. 

Poi,  J.  The  prisoner  is  held  upon  a  warrant  of 
commitment  for  trial  for  the  alle<^ed  kidnapping  of 
one  Ah  Men.  The  case  is  in  all  respects  like  No. 
iS0,48U,  same  title,  ante,  SS,  decided  this  day,  and  on 
the  authority  of  that  oase  it  is  ordered  that  the 
prisoner  be  discharged. 

We  concur:  Beattt,  0.  J.;  Patebsoit,  J.; 
Shabpstbin,  J. 

We  dissent:  KcFarlaxd,  J.;  Tbobmton,  J.; 
Works,  J. 


Ex  parte  Lbb.    (No.  20,483.) 

(Supreme  Court  of  California.    Dec.  80, 1889.) 

In  bank.    Petition  for  writ  of  hnbeat  corpus. 

Fox,  3.  The  prisoner  is  held  under  a  commit- 
ment for  the  alle^d  kidnappingof  Ah  Fonp;.  The 
act  constitnting  the  alleged  offense  was  t!hat  of  as- 
bisting  Oeorge  H.  Sternes,  a  deputy-sheriff,  in 
making  the  arrest  mention  ed  in  case  So.  20,480,  this 
day  decided ;  the  assistance  being  rendered  at  the 
com  mand  of  said  Sternes.  On  the  authority  of 
said  case  of  Ex  parte  Sternes,  ubi  supra,  (No.'20,- 
481,)  it  is  ordered  that  the  prisoner  be  dischargeo. 

W«  concur:  Beattt,  C.  J.;  Patbbson,  J.; 
Bbarpstein,  J. 

We   dissent:    McFabi.akd,  J.;  Tbobntom,  J.; 

WOBSS,  J. 


(82  Cal.  635) 

Whitby  e.  Rowell  et  al.     (No.  13,398.) 

(Supreme  Court  of  CnWofnla.  Jan.  27,  1890.) 
Fobeclo-scbb  o»  Mortoaob— Plbaoimo. 
In  an  action  to  foreclose  a  mortgage,  a  com- 
plaint containing  no  description  of  the  mortgaged 
lands,  but  having  annexed  to  it  a  copy  of  the  mort- 
gage, with  a  full  description  of  the  land,  ia  suffi- 
cient. 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  county;  James  A. 
GiBSUN,  .7udge. 


Elmer  E.  Rowell,  in  pro.  per.  Curtis  A 
Otis,  for  respondent. 

McFarland,  J.  Action  to  foreclose  s 
mortgage.  Defendant  Rowell  demurred  to 
the  complaint.  The  demurrer  was  over- 
ruled, and,  said  defendant  refusing  to  an- 
swer, judgment  went  for  plaintiff.  From 
the  judgment  Rowell  appeals.  The  demur- 
rer was  on  the  general  ground  of  a  failure  to 
state  sufficient  facts,  and  also  on  the  ground 
of  want  of  jurisdiction.  It  resolves  itself 
into  the  point  that  the  complaint  contains  no 
description  of  the  land  mortgaged,  and  does 
not  show  that  it  was  situated  in  tlie  county 
of  San  Bernardino.  The  complaint  contains 
a  copy  of  the  mortgage,  which  has  a  full  de- 
scription of  the  mortgaged  premises.  Ap- 
pellant's point  is  that  the  complaint  is  defect- 
ive in  this  regard,  because  the  copy  of  the 
mortgage  is  in  an  exhibit  which  is  attached 
to  and  made  part  of  the  complaint.  This  has 
been  held  to  be  sufficient  in  a  number  of  cases, 
and  pointeiUy  in  Emeric  v.  Tams,  6  Cal.  156, 
a  case  precisely  similar  to  the  case  at  bar. 
The  appeal  was  evidently  for  delay.  Judg- 
ment affirmed,  with  $20U  damages,  and  costs. 

We  concur:  Shabfstein,  J.;  Thorn- 
ton, J. 


(S2  Cal.  820) 
People  v.  McConnell.    (No.  20,583.) 
(Supreme  Court  of  California.    Jan.  27,  1890.) 
Dbmdrxer  to  Information — Arrest  or  Juno- 

UENT. 

1.  Under  Fen.  Code  Cal.  if,  995,  996,  providing 
that  an  information  can  be  set  aside  on  motion 
where  defendant  before  the  filing  has  not  been 
legally  committed  by  the  magistrate,  such  objeo- 
tion  nust  be  raised  on  motion,  and  not  on  demur- 
rer, which,  by  section  1004,  lies  when  it  appears 
from  the  face  of  the  information  that  the  court  baa 
no  jurisdiction. 

2.  Under  Pen.  Code  Cal.  S  1185,  providing  that 
"amotion  in  arrest  of  judgment  •  •  •  maybe 
founded  on  any  of  the  delects  in  the  •••  in- 
formation mentioned  in  section  1004, "  unless  the 
defects  appear  on  the  face  of  the  information  the 
motion  will  not  bo  allowed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  William  A.  Cheney,  Judge. 

Information  for  burglary.  Pen.  Code  Cal. 
8  1185,  provides  for  a  motion  in  aixest  of 
judgment  for  any  defects  mentioned  in  sec- 
tion 1004,  providing  for  a  demurrer  for  de- 
fects apparent  on  the  face  of  an  information 
or  indictment. 

Hugh  J.  <fe  William  Crawford,  for  appel- 
lant. George  A.  Johnson,  Atty.  (Jen.,  for  the 
People. 

FooTE,  C.  The  defendant  was  convicted 
of  the  crime  of  burglary  in  the  first  degree. 
From  the  judgment  rendered  in  the  premises 
and  an  order  refusing  him  a  new  trial  he  ap- 
peals. The  ground  upon  which  his  conten- 
tion is  based  is  that  he  was  not  legally  com- 
mitted by  a  magistrate,  and  for  that  reason 
the  superior  court,  which  has  tried  him.  hsid 
no  jiiristlictiou  to  do  so.    Ue  did  not  make 
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any  motion  t3  set  aside  the  information,  but 
raised  the  question  by  demurrer. 

In  order  to  sustain  a  demurrer  to  the  in- 
formation on  the  grouud  that  the  trial  court 
is  witliout  jurisdiction  of  the  offense  charged 
tlierein,  the  want  of  such  jurisdiction  must 
appear  from  (he  face  of  the  information. 
Section  1004,  Pen.  Code.  A  demurrer  to  an 
information  on  the  ground  that  the  defendant 
has  nut  been  legally  committed  by  a  magis- 
trate is  not  permissible  under  the  section  of 
the  Fenal  Code  supra.  The  point  must  be 
made  on  a  motion  to  set  aside  the  informa- 
tion. Sections  995, 996,  Pen.  Code;  £x  parte 
Moan,  65  Cal.  218,  3  Pac.  Rep.  644.       . 

Tlie  motion  in  arrest  of  judgment  made 
herein  could  not  prevail,  l>e^ause  it  should 
have  been  founded  upon  defects  in  the  infor- 
mation appearing  on  the  face  thereof.  Pen. 
Code.  8§  1004,  1185;  People  v.  Johnson,  71 
Cal.  392, 12  Pac.  Hep.  261.  The  defendant 
asse.vs,  in  the  points  and  authorities  filed  on 
bis  behalf,  v^at  it  appears  from  the  transcript 
(page  1027)  he  interposed  a  motion  to  set 
aside  the  information  when  he  was  arraigned, 
but  the  transcript  fails  anywhere  to  sliow 
that  a  motion  to  set  aside  the  information 
was  ever  made.  We  therefore  advise  that 
the  judgment  and  order  be  affirmed. 

We  concur:    Van  Clief,  C;  Gibson,  0. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  order 
areattirmed. 

Hearing  In  bank  denied. 
(B  C«I.  135)  — — 

DATia  e.  McGrew  et  al,    (No.  12,219.) 

{.Svupreme  Court  cS  Cal\fomia.    Deo..  19,  1889.) 

Cascsixation  of  Leabb— FKACDOLEirr  Rep'reses- 
TATioxs — Dbnial.  OP  Laxslohd'b  Title. 

1.  Plaintiff  owned  an  undivided  Interesl  in  land, 
•U  of  wbicb  was  claimed  by  defendant,  but  plain- 
tiff was  in  poBsession.  Defendant  obtained  a  writ 
trf  assistance,  putting  him  In  possession  jointly 
with  plaintiff,  and  afterwards  a  compromise  was 
effected  by  plaintiff's  taking  a  lease  on  the  land  for 
one  year  from  defendant.  In  an  action  by  plain- 
tiff to  annul  the  lease  on  the  ground  of  fraudulent 
representations  by  defendant  as  to  the  effect  of  the 
writ  of  assistance,  there  was  evidence  that  plain- 
tiff was  shown  a  letter  from  the  judge,  stating  that 
the  order  was  to  put  defendant  into  Joint  posses- 
sion with  plaintiff;  that  plaintiff  remarked  that 
the  writ  made  them  partners  In  the  land,  but  that 
he  did  not  want  a  partner,  but  would  take  the  lease, 
and  pay  rent.  JJetd,  that  a  finding  that  there  was 
no  fraudulent  representation  was  sustained  by  the 
evidence. 

3.  Where  plaintiff  enters  under  a  lease,  having 
been  previoasly  in  possession  under  claim  of  title, 
he  is  not  estopped  by  the  lease  from  afterwards 
asserting  any  title  which  he  might  have  by  a 
clause  in  the  lease  whereby  he  waives  and  re- 
nounces all  claim  to  title  of  any  kind  to  the  prem- 
ises, other  than  the  leasehold  interest  created  in 
the  lease,  as  the  words  "waive  and  renounce" 
are  not  words  of  conveyance. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Contra  Costa 
county;  Joseph  P.  Jones,  Judge. 

For  former  report,  see  8  Pac.  liep.  618. 

A..  H.  Griffith,  for  appellant.  Moore  & 
Reed,  for  respoudenla. 


Hayne,  C.  Suit  to  annul  a  lease  from  the 
defendant  McGrew  to  the  plaintiff,  Davis. 
Davis  was  the  owner  of  an  undivided  inter- 
est in  the  San  Pablo  rancho,  and  was  in  pos- 
session of  two  parcels  thereof,  viz.,  one  of  320 
acres,  called  his  "  home  place;"  and  the  other. 
45  acres,  upon  which  latter  he  had  growing 
crops  of  the  value  of  $1,000.  McGrew 
claimed  this  latter  piece,  and  applied  to  the 
superior  court,  in  a  case  pending  therein,  for 
a  writ  of  assistance  to  remove  Davis  from 
possession.  The  court  awarded  the  writ  for 
the  purpose  of  placing  McGrew  in  possession 
jointly  with  Davis;  and  the  parties  compro- 
mised the  matter  by  Davis  taking  a  lease  from 
McGrew  of  the  45-acre  tract  for  one  year,  at 
an  annual  rent  of  $.500.  This  le:ise  contained 
the  following  clause:  "The  lessee  hereby  ex- 
pressly and  absolutely  waives  and  renounces 
any  and  ail  claim  to  title  of  any  kind  in  him- 
self in  or  to  the  premises  herein  described, 
other  than  the  leasehold  interest  by  this  lease 
created. "  As  a  part  of  the  arrangement,  it 
was  agreed  (although  this  latter  part  was  not 
reduced  to  writinjj)  that  McGrew  should 
waive  all  claim  to  the  tract  of  320  acres.-  The 
suit  was  to  have  the  lease  canceled,  on  the 
ground  of  fraudulent  misrepresentations  as 
to  the  effect  of  the  decision  in  relation  to  the 
writ  of  assistance.  And  upon  a  former  ap- 
peal it  was  held  that  the  complaint  stated  a 
cause  of  action.  Davis  v.  McGrew,  8  Pac. 
Rep.  618.  Upon  the  return  of  the  case  to  the 
court  below,  a  new  trial  was  had,  and  the 
court  found  that  there  was  no  fraudulent 
misrepresentation,  and  rendered  judgment 
for  the  defendants,  from  which  the  plaintiff 
appeals. 

It  is  contended  that  the  finding  referred  to 
is  not  sustained  by  the  evidence.  But  we 
think  that  there  was  evidence  in  its  support 
sufficient,  at  least,  to  make  a  substantial  con- 
flict. Before  signing  the  lease  there  was 
shown  to  Davis  a  letter  from  the  judge  of  the 
court  stating  that  the  order  was  to  place  Mc- 
Grew "into  joint  possession  with  Davis." 
And  one  Gift,  a  constable,  who  had  misin- 
formed Davis  in  the  first  instance,  testified 
as  follows:  "After  seeing  this  letter  from 
Judge  Brown  I  explained  that  his  320  acres 
was  entirely  free;  that  McGrew  was  to  go 
into  joint  possession  of  the  forty-flve  acres." 
And  McGrew  testified  as  follows:  "I  read  it 
[the  letter]  out  luud,  so  it  could  be  heard. 
Mr.  Davis  took  it,  and  looked  at  it,  and  Mr. 
Gift  or  Mr.  Davis  made  the  remark,  '  That 
would  make  us  partners  in  the  land.'  Davis 
said:  •  I  don't  want  no  partners.  If  you  will 
give  me  what  I  paid  for  the  barley  1  put  in, 
and  some  potatoes  that  I  planted,  I  will  take 
you  right  out  in  my  buggy,  and  give  you  full 
possession  of  the  land.  I  don't  want  any- 
body in  there  but  myself.'  I  said:  'No; you 
are  a  farmer,  and  have  farming  utensils.  I 
have  nothing.  1  am  a  blacksmith,  and,  no 
farmer.  You  jnst  continue  on  the  land,  and 
pay  the  rent  that  others  have  offered  for  it, 
and  you  can  hajve  it.'"  He  agreed  to  it,  and 
consummated  the  bargain.     It  is  argued  that 
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the  circnmstances  and  the  nature  of  the 
transaction  show  that  the  testimonj  above 
referred  to  was  not  true.  But,  so  far  as  the 
lease  proper  is  concerned,  there  was  nothing 
unnatural  about  the  transaction.  Davis  states 
that  the  growing  crop  was  worth  Sl.OUO. 
McGrew  was  to  be  put  in  joint  possession 
with  him;  and  the  rent  was  one-lialf  of  the 
above-stated  value  of  the  crop.  Mor  can  we 
see  that  the  effect  of  the  transaction  upon 
the  title  of  parties  made  it  unfair  or  improI> 
able.  Davis  not  having  entered  under  the 
lease,  but  iiaving  been  previously  in  posses- 
sion, would  not  be  estopped  by  the  lease  from 
afterwards  asserting  any  title  that  he  might 
have.  Tewksbury  v.  MagralT,  33  Cal.  245; 
Franklin  v.  Merida,  85  (5n.  558;  Insurance 
Co.  V.  Stroup,  63  Cal.  153.  And  the  clause 
above  quoted,  and  much  dwelt  upon  by  the 
appellant's  counsel,  does  not  operate  as  a 
oonTe3-ance  of  the  title.  The  words  "waive 
and  renounce"  are  not  words  of  conveyance, 
and,  especially  when  inserted  in  a  document 
which  does  not  purport  to  be  a  conveyance, 
are  not  suflicient  to  convey  any  title  which 
Davis  may  liave  had.  A  similar  agreement 
was  made  by  McGrew  in  relation  to  Davis' 
"home  placi*,"  though  this  latter  agreement 
was  not  reduced  to  writing.  .  Possibly  tliese 
agreements  may  be  held  to  relate  to  the  allot- 
ment or  apportionment  of  the  interests  of 
the  parties  when  a  partition  comes  to  be 
made.  At  any  rate,  one  was  evidently  in 
consideration  of  the  other;  and  we  do  not 
•ee  anything  improbable  about  the  transac- 
tion. Upon  the  whole  case,  we  do  not  think 
that  the  findings  can  be  set  aside  as  not  sus- 
tained by  tiie  evidence;  and  we  therefore 
advise  that  the  judgment  and  order  appealed 
from  be  atBrmed. 

We  concur:  Belohkb,G.C.;YanCuef,G. 

Pkr  Cukiau.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  aSirmed. 

Hearing  in  buck  denied. 


(S2  Cal.  128)  • 

MEYLAM  V.  Oreen  et  ol.    (No.  12.164.) 
(Supreme  Court  cf  CaUfomUi.    Dee.  19,  1880.) 

MOBTOAQEB — PiLTUSNT— BVTOIXCB. 

In  an  action  to  foreclose  a  mortnffe  for 
9900,  it  appeared  that  defendant  applied  to  U.  &W., 
commission  merchants, with  wbom|oe  haddeaiings, 
and  to  whom  he  was  then  largely  indebted,  for  a 
loan  of  $138.  D.  &  W.,  being  unable  tolumish  the 
amouDt,  applied  to  plaintiff,  to  whom  they  owed 
f7U0.  Plaintiff  agreed  to  advance  It  if  D.  &.  W. 
would  give  security  for  the  1700.  Defendant  then 
executed  the  note  and  mortgage  for  (900.  Several 
witnesses  testified  that  the  note  was  made  up  of 
the  tl33  for  defendant,  the  (700  due  from  D.  &  W. 
to  plaintiff,  and  the  expenses  of  the  transac- 
tion. Afterwards  D.  &  W.  shipped  to  plaintiff 
foods  worth  more  than  1900,  which  were'  credited 
y  plaintiff  on  D.  &  W.'s  aooount.  Held,  that  de- 
fendant was  merely  a  surety  for  D.  &,  W.,  and  the 
burden  was  on  plaintiff  to  show  that  the  shipments 
b]r  D.  &  W.  were  not  applicable  to  the  note. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  6anta  Cruz 
tounty;  Jauep  F.  Bbeb».  Acting  Judge. 


P.  B.  Ladd,  for  appellant.     Underwood 
A  MoCann  and  J,  M.  Leaser,  for  respondents. 

Hatne,  G.  This  was  an  action  to  fore- 
close a  mortgage  given  the  firm  of  Keyinn  So 
Young  by  the  defendant  Abram  F,  Green  to 
secure  the  payment  of  a  promissory  note  for 
the  sum  of  (900.  The  answer,  among  other 
things,  puts  in  issue  the  allegation  of  non- 
payment of  the  note.  The  court  found  that 
it  had  been  paid,  and  rendered  judgment  for 
the  defendants.  The  plaintiff  appeals  from 
an  order  denying  his  motion  for  a  new  trial. 
The  general  features  of  the  case  are  as  fol- 
lows: The  defendant  Abram  F.  Green  was  a 
settler  on  the  public  lands,  and  was  in  the 
habit  of  taking  lumber,  bark,  "shukes,"  etc., 
from  the  tract,  and  selling  it  to  the  firm  of 
Dingwall  &  Waldo,  in  ISanta  Cruz,  and  get- 
ting supplies,  etc..  in  return.  Dingwall  & 
Waldo  were  in  the  habit  of  shipping  the  stuff 
which  they  received  frgm  Green  and  from 
other  parties  to  the  firm  of  Neylan  &  Young, 
of  San  Francisco,  who  sold  it  on  commission, 
and  placed  the  proceeds  to  the  account  of 
Dingwall  &,  Waldo,  who  drew  against  it  as 
occasion  require<l,  and  frequently  their  ac- 
count was  overdrawn.  Wliile  their  account 
was  so  overdrawn,  the  defendant  Abram  F. 
Green  applied  to  them  for  9133.12,  which  he- 
needed  to  make  the  last  payment  upon  the 
tract  upon  which  he  had  settled.  They  could 
not  let  him  Itave  the  money,  but  went  with 
him  to  San  Francisco,  where  a  transaction 
was  concluded  by  which  Neylan  &  Young 
supplied  the  9133.12  to  make  the  payment  on 
Green's  land,  and  he  gave  to  them  the  note 
and  mortgage  in  suit.  The  clearest  account 
of  what  occurred  is  given  by  Levi  K.  Green, 
the  brother  of  Abram  F.  Green.  He  says: 
"My  brother,  Abram  F.  Green,  wanted $138 
to  pay  for  the  land,  but  he  could  not  get  it 
unless  he  gave  them  security  for  what  they 
owed  Neylan  &  Young.  The  $900  was  made 
up  of  the  $700  due  from  Dingwall  &  Waldo, 
the  $133  that  Abram  F.  Green  got,  and  tlie 
expenses  in  going  t<>  the  city,  and  making  out 
the  note  and  mortgage."  This  account  is 
confirmed  by  the  testimony  of  Dingwall,  by 
tliat  of  the  plaintiff  himself,  and  by  tliat  at 
Waldo,  although  the  latter  witness  seems  to 
have  had  very  confused  notions  of  the  legal 
effect  of  the  transaction,  and  gave  testimony 
which  is  contradictory  and  unintelligible  in 
many  respects. 

There  can  be  no  doubt  that  Abram  F. 
Green  received  only  $133.12,  and  he  did  not 
receive  this  sum  from  Neylan  &  Young,  but 
from  Dingwall  &  Waldo,  to  whom  it  was  ad- 
vanced by  the  former  firm.  The  plaintiff  ad- 
mits that  the  money  was  advanced  to  Ding- 
wall &  Waldo,  and  was  charged  to  them  on 
the  books;. and  they  so  understood  the  trans- 
action. We  do  not  think  that  the  relation  be- 
tween Abram  F.  Green  and  Dingwall  & 
Waldo  are  material  in  this  connection.  As 
between  Neylan  &  Young  and  Green,  the 
latter  was  a  surety  merely.  And  the  result 
is  that  if  the  debt  was  paid,  either  by  Ding- 
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wall  ft  Waldo  or  by  Green,  It  was  «xtin- 
gnished.  and  the  plaintiff  has  no  case.  The 
eoart  made  a  general  finding  that  the  note 
iraspaid.  Ita^omndeaspecial  finding  that, 
after  the  date  of  the  note  and  mortgHge,  "the 
said  Dingwall  &  Waldo  received  from  Abrani 
F.Green  merchandise  to  the  value  of  $1,000, 
in  payment  of  the  debts  of  said  Abram  F. 
Green,  one  of  which  was  the  promissory  note 
in  suit;"  and  that,  "within  eighteen  months 
after  the  date  of  said  note  and  mortgage, 
Dingwall  &  Waldo  had  shipped  to  said  Nay- 
Ian  ft  Young  goods,  wares,  and  merchan- 
dise to  the  value  of  several  thousand  dollars, 
including  all  the  merchnndise  received  from 
Abram  F.  Green,  mentioned  in  finding  12, 
and  the  same  was  received  by  Neylan  ft 
Young,  and  placed  to  the  credit  of  Dingwall 
&  Waldo  in  their  account.  The  amount  of 
goods,  wares,  and  merchandise  so  shipped 
and  received  was  sufiicient  to  pay,  and  did 
pay,  all  of  the  indebtedness  of  Dingwall  ft 
Waldo  owing  to  Neylan  ft  Young  on  the  24th 
day  of  March,  1876,  including  the  note  and 
mortgage  in  suit."  Unless  this  finding  can 
be  set  aside  as  not  warranted  by  the  evidence, 
the  order  appealed  from  must  be  affirmed. 
We  think  there  is. evidence  in  its  snpport.  It 
seems  plain  that  Abram  F.  Green's  lumber 
and  stuff  was  sent  to  Neylan  ft  Young 
through  Dingwall  ft  Waldo.  Levi  Green  tes- 
tifies that  a  sulHcient  quantity  to  pay  off  the 
note  was  sent;  and  Waldo  testifies  to  the  same 
thing;  and  the  plaintiff  admits  that,  from  the 
date  of  the  note  and  mortgage  "to  March  24, 
1877,  Dingwall  &  Waldo  were  credited  by  our 
firm  with  S7,983.89  for  lumber  sent  ns  by 
them,  sold  by  us  for  them,  and  placed  to  their 
credit."  And  Waldo  testifies  that,  iilthough 
ttie  account  of  his  firm  was  generally  over- 
drawn,  yet  they  had  settlements  every  year, 
and  tliat  in  1877  Neylan  ft  Young  were  in- 
debted to  them.  It  further  appears  in  evi- 
dence that  the  understanding  was  that  the 
note  was  to  be  taken  up  in  a  short  time. 
Waldo  told  Green  that  "jnst  as  soon  as  they 
shipped  some  stuff  up  there  the  mortgage 
would  be  canceled;"  and  the  plaintiff  was  in- 
formed of  this  arrangement.  The  foregoing 
evidence,  at  least,  cast  the  burden  upon  the 
plaintiff  of  explaining  why  the  payments 
were  not,  or  ought  not  to  have  been,  applied 
to  the  note  in  suit.  The  whole  evidence  is 
very  confused  and  unsatisfactory  upon  essen- 
tial matters;  and  we  do  not  feel  that  we  can 
say  that  the  finding  quoted  should  be  set 
aside. 

With  reference  to  errors  in  law  the  appel- 
lant's counsel  has  the  following:  "Having 
made  so  clear  a  case  for  a  reversal  of  the  or- 
der denying  a  new  trial  on  the  facts  of  the 
case,  so  far  as  errors  are  concerned,  we  here 
«imply  point  oat  where  they  are  to  be  found 
in  the  transcript;"  and  a  list  of  folios  of  the 
record  is  added.  We  do  not  suppose  that  the 
court  will  think  it  necessary  to  examine  ques- 
tions submitted  to  it  in  this  manner.  And 
we  merely  say  that,  while  the  case  appears  to 
bare  been  very  loosely  tried,  we  have  seen  no 


error  which  materlaDy  affects  the  flnding 
above  referred  to.  We  therefore  advise  that 
tlie  order  appealed  from  l>e  affirmed. 

We  concur:    Beloheb,  C  C;  Footh  0. 

■  Per  GiTRiAH.  For  the  reasons  given  in  the 
foregoing  opinion  the  order  appealed  from  is 
affirmed. 

(81  Cal.  187) 

AxLKS  T.  Napa  Countt.    (No.  12,603.) 
(SupTfme  Court  of  Calif orrila.     Deo.  87,  1889.) 

CONSTilBLBB— FbBS. 

1.  Fen.  Code  Cal.  1819,  provides  that  a  warrant 
isBued  by  anj  magistrate  other  than  a  justice  of 
the  supreme  court  or  Judge  of  the  snpwlor  court 
may  be  directed  to  any  constable  in  the  oounty  in 
which  it  la  Issued,  and  may  be  executed  in  that 
county,  or,  if  defendant  be  in  another  oounty,  it 
may  be  executed  Uierein  upon  the  written  dlreo- 
Uon  of  a  magistrate  of  that  county  indorsed  on  the 
warrant.  Held,  that  a  constable  may  recover  bis 
fee  for  executing  in  another  county  a  warrant  is- 
sued by  a  justice  of  the  peace,  though  the  com-  ' 

Slatnt  does  not  allege  that  the  warrant  was  In- 
orsed  by  a  magistrate  of  the  oounty  in  which  it 
was  executed,  as  it  will  not  be  presumed  that  the 
constable  acted  unlawfully. 

2.  Under  Act  UaL  March  6,  1870,  providing 
that  constables  shall  receive  such  fees  as  are  now 
or  hereafter  may  be  allowed  by  law,  "and  thatcou- 
■tables  shall  receive  mileage  for  "every  mile  neo- 
assarlly  traveled,  la  going  only,  in  executing  any 
warrant  of  arrest,  subpoena,  or  ven  Ins,  bringing 
up  a  prisoner  on  hnbeag  corpii*.  taking  prisoners 
))efore  a  magistrate, "  a  constable  is  entitled  to 
mileage  both  for  the  distance  traveled  in  goin^  to 
make  an  arrest,  and  for  that  traveled  in  bringing 
his  prisoner  from  the  place  of  arrest  to  the  magis- 
trate 

3.  Act  Cal.  March  6,  1870,  providing  that  con- 
stables shall  receive  the  same  fees  as  are  allowed 
to  sheritTs,  does  not  make  applicable  to  constables 
of  counties  of  the  thirteenth  class  the  provision 
that  sheriffs  of  counties  of  the  thirteenth  class 
shall  receive  a  salary  of  t5,000  per  annum,  and 
their  necessary  expenses  for  transacting  criminal 
business  outside  their  oounties. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Napa  county; 
B.  CROUcn,  Judge. 

Action  to  recover  fees  and  mileage  of  a 
constable  for  executing  a  warrant  of  arrest 
outside  of  his  county.  Plaintiff  had  judg- 
ment, and  defendant  appealed.  Fen.  Code 
Cal.  §  818,  provides  tlmt,  "If  a  warrant  is 
issued  by  a  justice  of  the  supreme  court  or 
judge  of  the  superior  court,  it  may  be  di- 
rected generally  to  any  sheriff,  constable, 
marshal,  or  policeman  in  the  state,  and  may 
be  executed  by  any  of  those  uiBcers  to  whom 
it  may  be  delivered."  Section  819  provides 
that,  "if  it  is  issued  by  any  other  magistrate, 
4t  may  be  directed  generally  to  any  sheriff, 
constable,  marshal  or  policeman  in  the  coun- 
ty in  which  it  is  issued,  and  may  be  executed 
in  that  county;  or,  if  the  defendant  is  in  an- 
other county,  it  may  be  executed  therein, 
upon  the  Mrritten  direction  of  a  magistrate  of 
that  county  indorsed  upon  the  warrant, "  etc. 

H.  M.  Barttoto,  Dist.  Atty.,  and  Henry 
Hogan,  for  appellant.  Henry  O.  Qetford, 
for  respondent. 

Hatme,  C.  This  was  an  action  against 
Napa  county  by  the  assignee  of  a  constable 
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of  Napa  township,  in  said  county,  for  ofTicial 
services  in  making  an  arrest  under  a  warrant 
issued  by  a  justice  of  the  peace  of  Napa 
township:  In  executing  the  warrant  tlie  con- 
stable  traveled  to  San  Pedro,  in  Los  Angeles 
county,  arrested  the  alleged  criminal  there, 
and  brought  him  before  the  jaslice  who  is- 
sued the  warrant.  The  claim  is  mainly  for 
mileage  in  going  to  Sitn  Pedro,  and  in  bring- 
ing back  the  prisoner.  The  trial  court  over- 
'  ruled  a  demurrer  to  the  complaint,  and,  no 
answer  having  been  put  in,  gave  final  judg- 
ment for  the  plaintiff  for  the  amount  claimed. 
The  only  questions  which  have  been  argued 
are  whether  the  constable  was  authoriz^  to 
execute  process  outside  of  his  county,  and, 
if  so,  whether  he  was  entitled  to  mileage  in 
taking  his  prisoner  before  the  magistrate. 

1.  Was  the  constable  authorized  to  execute 
the  warrant  outside  of  his  county?  As  will 
be  shown  below,  the  provisions  of  the  pres- 
ent statutes  in  relation  to  this  question  are- 
not  materially  different  from  those  formerly 
in  force.  The  construction  given  to  the  old 
statutes  will  therefore  aid  in  the  solution  of 
the  question.  The  definition  of  the  duties  of 
a  constable  given  in  tlie  act  of  1850  seems  to 
have  restricted  him  to  acts  "within  his  town- 
Bhip. "  See  Laws  1850,  p.  263,  §  2.  And  it 
was  accordingly  held  under  this  provision 
that  a  constable  could  not  serve  a  summons 
in  a  civil  action  outside  of  his  township. 
Lowe  V.  Alexander,  15  Cal.  297.  It  will  be 
olMerved  that  tliis  case  related  to  the  service 
of  a  summons.  With  reference  to  writs  of 
execution,,  however,  section  601  of  the  civil 
practice  act  (as  amended  in  1854)  provided 
that  the  writ,  "  when  issued  by  a  justice,  shall 
be  directed  to  the  sheriff,  or  to  a  constable 
of  the  county,"  etc.  And  the  construction 
which  this  seems  to  have  received  was  that 
it  meant  any  constable  of  the  county;  and 
that,  consequently,  it  might  be  directed  to 
a  constable  of  a  different  township  from 
that  of  the  justice,  or  from  that  where  the 
property  to  be  levied  on  was  situated.  The 
inference  was  that  a  constable  could  act 
outside  of  his  township.  This  was,  in  ef- 
fect, held  in  Lafontaine  v.  Greene,  17  Cal.  296. 
The  court,  per  Cope,  J.,  distinguished  Lowe 
V.  Alexander,  above  cited,  saying:  "The 
question  there  related  to  the  service  of  a 
summons,  and  the  decision  was  based  upon 
the  language  of  the  second  section  of  the  act 
of  April,  1850,  prescribing  the  duties  of  con- 
stables. There  was  no  other  statute  affecting 
ttie  point  ia  controversy." 

Soon  after  this  decision  the  legislature 
amended  the  act  of  185U  so  as  to  extend  the 
duties  of  a  constable  to  the  performance  of 
acts  "within  his  county,"  instead  of  "within 
bis  township."  See  Laws  1861,  p.  28.  If 
there  were  no  other  provision,  it  might  be 
plausibly  argued  that  a  constable  could  not 
go  outside  of  his  county.  But  in  relation  to 
criminal  process,  at  least,  there  were  other 
provisions.  Sections  111  and  112  of  the 
criminal  practice  act  (1699  and  1700,  Hitt. 
Gen.  Laws)  were  as  follows:  "Sec.  111.  If  a 


warrant  be  issued  by  a  justice  of  the  supreme 
court,  district  judge,  or  county  judge,  it  may 
be  directed  generally  to  any  sheritT,  consta- 
ble, marshal,  or  policeman  in  this  stute,  and 
may  be  executed  by  any  of  those  officers  to 
whom  it  may  be  delivered.  Sec.  112.  If  it  be 
issued  by  any  other  magistrate,  it  may  be  di- 
rected generally  to  any  sheritT,  constable, 
marshal,  or  policeman  in  the  county  in  whicli 
it  is  issued,  and  may  be  executed  in  that  coun- 
ty; or,  if  the  defendant  be  in  another  coun- 
ty, it  may  be  executed  therein,  upon  the  writ- 
ten direction  of  a  magistrate  of  that  county, 
indoraed  upon  the  warrant,"  etc.  Under 
these  provisions,  it  was  held  in  Cunningham 
V.  San  Joaquin  Co.,  49  Cal.  323,  that  a  con- 
stable could  go  outside  of  his  county  to  exe- 
cute criminal  process.'  The  opinion  is  short, 
and  does  not  refer  to  any  statute  or  authori- 
ty, but  the  briefs  show  that  the  provisions 
above  quoted  were  the  ones  upon  which  reli- 
ance was  placed  by  counsel,  and  we  have  no 
doubt  that  the  decision  was  based  upon  them. 
The  existing  law  is  substantially  the  same 
as  that  upon  which  the  decision  last  cited 
was  based.  Section  158of  the  county  govern- 
ment act  is  not  more  restrictive  in  its  defini- 
tion of  the  duties  of  constables  than  the  act 
of  1861  above  referred  to,  which  latter  was 
in  force  when  the  facts  of  Cunningham  v. 
San  Joaquin  Co.  occurred  and  were  passed 
upon.  And  the  provisions  of  the  criminal 
practice  act,  above'  quoted,  are  reproduced  in 
the  Penal  Code.  See  sections  818, 819.  This 
being  the  case,  we  think  it  plain  that  con- 
stables may  execute  criminal  process  outside 
of  their  counties,  if  such  process  l>e  properly 
issued  and  indorsed. 

The  complaint  does  not  allege  that  the  war- 
rant under  which  the  plaintiff's  assignor  act- 
ed was  indorsed  by  a  magistrate  of  the  coun- 
ty of  Los  Angeles.  It  alleges  merely  that 
the  arrest  was  made  "under  and  by  virtue  of 
a  warrant  of  arrest  for  the  said  John  Will- 
iams, issued  out  of  the  justice's  court  of  said 
Kapa  township,"  etc.  But  we  think  that  the 
foregoing  is  sulDcient  in  an  action  to  recover 
fees.  It  will  not  be  presumed  in  such  an  ac- 
tion that  the  ofitcer  acted  unlawfully. 

2.  Was  the  constable  entitled  to  mileage 
for  bringing  his  prisoner  before  a  magistrate, 
or  only  in  going  to  make  tlie  aiTest?  It  is 
agreed  by  counsel  that  Kapa  is  a  county  of 
the  thirteenth  class.  And  by  the  county 
government  act  it  is  provided  that  constables 
of  counties  of  that  class  shall  receive  "such 
fees  as  are  now  or  hereafter  may  be  allowed 
by  law."  Laws  1883,  p.  342;  Laws  1885,  p. 
174.  The  only  provision  of  law  regulating 
the  charges  of  constables  is  contained  iti  the 
fee  bill  of  March  5,  1870.  This  act,  after 
making  provision  for  certain  services  of  con- 
stables, provides  that  they  shall  receive  "for 
all  other  services  the  same  fees  as  are  al- 
lowed to  sheriffs  for  similar  services. "  Laws 
1869-70,  p.  171.  The  same  act  has  the  fol- 
lowing provLsioii  in  relation  to  the  services 
of  sheriffs  of  the  kind  rendered  by  the  plain- 
tiff bore:    "For  every  mile  necessarily  trav* 
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«]e<),  in  going  only,  in  executing  any  warrant 
of  arrest,  subprcna,  or  venire,  bringing  up  a 
prisoner  on  habeas  corpus,  talcing  prisoners 
before  a  magistrate  or  to  prison,  or  for  mile- 
age in  any  criminal  case  or  proceeding:  pro- 
vided, that  in  serving  a  subpoena  or  venire, 
when  two  or  more  jurors  or  witnesses  live  in 
the  same  direction,  but  one  mileage  shall  be 
charged, — 30  cents:  provided,  further,  that 
in  the  counties  of  Amador  and  Sacramento, 
for  every  mile  necessarily  traveled  in  any 
criminal  case.  20  cents."  Laws  1869-70,  p. 
159.  §  9. 

Two  points  are  made  by  the  appellant 
in  relation  to  this  latter  provision:  (a)  It 
is  contended  that  It  does  not  apply.  The 
same  act,  it  is  said,  provides  that  constables 
shall  receive  the  same  fees  as  sheriffs,  and 
the  county  government  act  provides  that 
'  sheriffs  of  counties  of  the  thirteenth  class 
shall  receive  a  salary  of  $5,000  per  annum, 
(Laws  1883,  p.  342,)  and  his  necessary  ex- 
penses in  transacting  criminal  business  out- 
side the  county,  (section  164,  County  Gov. 
Act  1883,  reuumbiered  as  section  211  in  1885, 
Laws  1885,  p.  194.)  But  we  do  not  think 
that  this  position  can  be  sustained.  The  act 
of  1870  did  not  provide  as  much  compensation 
for  constables  as  for  sheriff's.  Similar  serv- 
ices were  to  be  charged  at  similar  rates  by 
each  class  of  officers ;  but  the  legislature  must 
have  bad  in  view  the  fact  tliat  constables 
have  comparatively  little  to  do.  It  could  not 
have  been  the  intention  to  give  each  consta- 
ble of  a  township  the  same  compensation  as 
is  given  to  an  important  and  busy  county  of- 
ficer like  the  sheriff.  And  the  languagedoes 
not  imply  this.  It  is  not  said  that  a  consta- 
ble shall  receive  the  same  salary  as  a  sheriff, 
but  that  he  shall  receive  the  same  fees  for 
similar  services.  Fe^s  are  not  salaries;  nor 
do  they  come  under  the  head  of  "  necessary  ex- 
penses." The  only  logical  result  of  the  ap- 
pellant's argument  in  this  regard  would  be 
that  after  the  sheriifs'  fees  were  abolished 
the  constables  would  receive  no  fees  whatev- 
er. But  this  could  not  have  been  intended. 
We  think,  therefore,  that  the  provision  of  the 
act  of  187U,  above  quoted,  is  the  one  which 
regulates  the  matter.  (6)  It  is  contended 
that  the  proper  construction  of  the  provision 
last  mentioned  is  that  the  constable  was  only 
entitled  to  his  mileage  in  going  to  make  the 
arrest,  and  not  in  bringing  his  prisoner  be- 
fore the  magistrate.  This  contention  is  based 
upon  the  words  "in  going  only."  But  this 
question  was  decided  adversely  to  the  appel- 
lant's view  in  the  case  of  Cunningham  v.  San 
Joaquin  Co.,  above  cited;  and  we  are  inclined 
to  agree  with  the  majority  of  the  court  in 
that  case.  The  words  "in  going  only"  would 
in  all  probability  prevent  the  officer  from 
charging  mileage  for  the  return  trip  when  he 
does  not  succeed  in  making  the  arrest.  But 
where,  as  in  this  case,  (and  as  in  the  case  re- 
ferred to,)  he  does  succeed,  and  consequently 
lias  to  take  the  prisoner  before  a  magistrate, 
it  would  Seem  that  the  case  is  covered  l)y  the 
words,   "taking  prisoners  before  a  magis- 


trate." But,  however  this  may  be,  the  de- 
cision does  not  appeiir  to  have  been  ques- 
tioned during  15  years,  and,  according  to  the 
respondent,  "it  has  been  the  universal  prac- 
tice ever  since  for  constables  to  charge  mile- 
age both  in  going  to  execute  a  warrant  and 
in  taking  the  prisoner  before  the  magistrate 
who  issued  the  warrant,"  and  we  think  that, 
if  the  rule  is  not  satisfactory,  recourse  must 
be  had  to  the  legislature.  We  therefore  ad- 
vise that  the  judgment  be  affirmed. 

We  concur:  Belcher,  CO.;  Van  Clief,  C. 

Per  Cuuiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(82  Cal.  184) 

Golden  Gate  Mill  &  Min.  Co.  o.  Joshua 

Hendy  Machine  Works.    (No.  12,382.) 

(Supreme  Court  of  California.    Dec.  2«,  1889.) 

Intbrbst  on  Vbbdiot  —  Trespass  —  Vbbdiot 
AGAINST  Onb  Defendant. 

1.  Under  Code  Civil  Proc  Cal.  {  1035,  which 
provides  that  the  clerk  shall  include  in  the  judg- 
ment any  interest  on  the  verdict  from  the  time  It 
was  rendered,  it  is  properly  allowed  on  a  judgment 
entered  on  a  verdict  one  year  after  its  rendition. 

.  2.  In  an  action  against  three  defendants,  there 
was  a  verdict  against  one  and  in  favor  of  another, 
but  no  reference  was  made  to  the  third,  and  no  an- 
swer was  filed  by  him.  Held,  that  the  omission 
to  mention  his  name  in  the  verdict,  or  to  take  judg- 
ment by  default  against  him,  was  not  a  thing  of 
which  his  co-defendant  can  complain. 

3.  In  an  action  to  recover  damages  for  a  tres- 
pass, the  possession  of  plaintiff  is  sufficient  evi- 
dence of  title  as  against  a  mere  trespasser. 

4.  Proof  of  the  existence  of  a  corporation  de 
facto,  in  an  action  by  it  to  recover  damages  for 
injury  to  Its  property,  is  sufficient  as  against  a 
mere  trespasser. 

a.  A  mere  trespasser,  who  is  sued  by  a  corpo- 
ration for  a  trespass  on  Its  property,  cannot  ques- 
tion the  capacity  of  the  corporation  to  take  and 
hold  property  under  Civil  Code  Cal.  $  368,  provid- 
ing that  the  incorporation  of  a  company  claiming 
to  be  duly  organized  shall  not  be  inquired  into  in 
any  private  suit  in  which  the  company  is  a  party. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  Hunt,  Judge. 

Civil  Code  Cal.  §  358,  provides  that  the  due 
incorporation  of  a  company  claiming  in  good 
faith  to  be  incorporated  shall  not  be  inquired 
into  in  any  private  suit  to  which  it  is  a  party. 

Wm.  H.  H.  Hart,  for  appellant.  H.  W. 
Philbrook  and  Arthur  Rodgers,  for  respond- 
ent. 

Hatne,  C.  This  was  an  action  of  tres- 
pass, for  breaking  into  the  building  of  the 
plaintiff,  and  injuring  and  carrying  away  cer- 
tain machinery  which  was  affixed  thereto. 
Tliere  was  a  verdict  for  the  plaintiff  for  $900, 
and  the  defendant  against  whom  it  was  ren- 
dered appeals  from  the  judgment,  and  from 
an  order  denying  a  new  trial. 

1.  We  do  not  think  that  the  appellant's 
criticisms  upon  the  complaint  are  well 
founded. 

2.  The  judgment  was  not  entered  until  one 
year  after  the  rendition  of  the  verdict,  and. 
in  entering  it,  the  clerk  included  therein  iu- 
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teresl;  on  the  amount  of  the  verdict  from  the 
time  of  its  rendition.  It  is  objected  that  this 
was  unauthorized.  If  the  point  were  well 
taken  it  could  only  lead  to  a  sliglit  modifica- 
tion of  the  judgment  at  the  appellant's  costs. 
But  it  is  not  well  taken.  The  statute  ex- 
pressly provides  that  "the  clerk  must  include 
in  the  judgment  entered  up  by  him  any  inter- 
est on  the  verdict  or  decision  of  the  court, 
from  the  time  it  was  rendered  or  made." 
Code  Civil  I'roc.  §  1035.  This  provision  au- 
thorized the  course  taken.  There  is  nothing 
to  the  contrary  in  Alpers  v.  Schammcl,  75 
Cal.  590,  17  Pac.  Rep.  708.  If  there  were, 
the  decision  would  be  in  direct  conflict  witli 
the  statute,  and  would  have  to  be  overruled. 

3.  The  action  was  against  three  defend- 
ants. The  verdict  was  against  one  and  in 
favor  of  another,  but  omitted  ail  reference  to 
the  third.  And  it  is  argued  that  this  is  error 
for  whibh  the  defendant,  against  whom  judg- 
ment was  rendered,  is  entitled  to  a  reversal. 
But  the  record  does  nut  show  that  the  omitted 
defendant  put  in  any  answer.  There  was  no 
issue  as  to  liim.  Consequently,  the  verdict 
properly  omitted  all  reference  to  him;  and 
the  omission  to  enter  a  judgment  by  default 
against  him,  for  failure  to  plead  after  the 

.  overruling  of  his  demurrer,  is  not  a  thin^'  of 
which  his  co-defendant  can  complain.  There 
are  other  answers  to  the  objection,  but  the 
foregoing  is  sulflcient. 

4.  It  is  contended  that  the  plaintiff  showed 
no  title  to  the  property,  and  that  there  were 
errors  in  the  introduction  of  his  attempted 
chain  of  title.  But  the  plaintiff  introduced 
evidence  to  the  effect  that  it  whs  in  posses- 
sion of  the  property.  And  this  was  sufficient 
as  against  a  mere  trespasser.  The  appellant 
seems  to  be  under  the  impression  that  this 
evidence  was  overcome  by  cerkiin  other  evi- 
dence. But  if  it  be  assumed  that  such  would 
be  the  effect  of  the  latter  evidence,  it  is  surfl- 
cient  to  say  that  it  was  stricken  out,  and  the 
ruling  in  this  regard  was,  in  our  opinion, 
proper.  The  evidente  of  the  witness  was  by 
deposition,  and  the  answer  he  gave  was  nut 
responsive  to  the  interrogatory.  The  evi- 
dence as  to  plaintiff's  possession  renders  it 
iinnecessary  to  consider  the  questions  raised 
in  regard  to  its  chain  of  title. 

5.  The  allegation  of  the  corporate  exist- 
ence of  the  pliiintiff  was  denied,  and  it  is  con- 
tended that  (;here  was  no  sufficient  proof  on 
the  subject.  But  the  evidence  showed  that 
the  plaintiff  was  at  least  a  corporation  de 
/flwto,  claiming  in  good  faitli  to  exist.  Ami, 
this  l>eing  so,  a  mere  trespasser  could  not  raise 
the  question  of  its  corporate  existence  in  an 
action  by  it  to  recover  damages  for  injury  to 
its  property.  Civil  Code,  §  358;  Rondell  v. 
Fay,  32  Cal.  361.  Neither  could  such  a  tres- 
passer raise  the  question  of  its  capacity  to 
take  and  hold  property. 

6.  The  deed  from  Nevin  was  properly  ex- 
cluded. We  therefore  advise  that  the  judg- 
ment and  order  appealed  from  be  aflirmeJ. 

We  concur:    Belcher,  C.  C;  Foote,  C. 


Per  Guriah.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(82  Cal.   219) 

rn  re  MrEachran.    (No.  12,225.) 
(Supreme  Court  of  California.    Deo.  28,  1889.) 

DlSCHAKOB  IK  InBOLVBNCT— FBAnDUI.BNT  DbBTS— 
EVIDBNOE. 

1.  On  the  trial  of  an  application  for  discharge 
of  an  insolvent  debtor  under  Aot  Cal.  April  16, 
18S0,  i  50,  proriding  that  an  opposing  credltormay 
file  specifications  of  the  grounds  of  his  opposition, 
which  the  debtor  may  answer,  and  section  49, 
specifying  the  grounds  on  which  a  discbarge  may 
be  opposed,  and  section  52,  providing  that  a  debt 
fraudulently  contracted  shall  not  be  discharged,  a 
judgment  for  a  debt  so  contracted  is  not  a  ground 
for  opposing  a  discharge. 

2.  On  such  trial,  a  deed  of  land  by  the  debtor 
to  his  wife  for  the  consideration  of  natural  affec- 
tion, made  more  than  two  years  before  he  instituted 
the  insolvency  proceedings,  and  her  declaration  of 
homestead  thereon,  are  inadmissible  in  evidence, 
where  there  is  no  proof  that  they  were  made  with 
fraudulent  intention. 

8  An  order  discharging  the  insolvent  in  the 
language  of  section  5t,  and  excepting  "such debts, 
If  any,  as  are  by  said  insolvent  laws  excepted  from 
the  operation  of  a  discharge  in  insolvency,  "does 
not  release  the  insolvent  from  debts  fraudulently 
contracted. 

4.  An  objection  that  the  oath  required  to  be 
taken  on  obtaining  the  discharge  under  section  49 
was  taken  in  one  year  before  the  discharge  was 
granted,  comes  too  late  on  appeal. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Napa  county; 
R.  Crouch,  Judge. 

Trial  of  an  application  by  0.  T.  McEach- 
ran,  an  insolvent  debtor,  for  a  discharge  from 
his  debts  under  the  insolvent  act  of  1880. 
The  discharge  was  opposed  by  William 
Matheson,  a  creditor.  Act  Cal.  April  16, 
1880.  §  50,  provides  that  an  opposing  cred- 
itor may  file  specillcations  of  tlie  grounds  of 
his  opposition  to  the  discharge,  which  the 
debtor  8h»ll  answer,  and  the  issues  thus 
raised  shall  l>e  tried  by  the  court,  with  or 
without  a  jury,  as  in  civil  actions.  The 
court  granted  the  discliarge  of  the  debtor, 
from  which  decision  the  opposing  creditor 
appealed. 

Spencer  &  Hennina.  for  appellant.  Wal- 
lace <£■  Johnston,  for  respondent. 

Bblchbr,  C.  C.  On  the  18th  day  of  Feb- 
ruary, 1885,  the  respondent,  C.  T.  McEach- 
nin  filed  his  petition  in  the  superior  court  of 
Napa  county,  praying  that  he  be  adjudi^ed  an 
insolvent  debtor.  On  the  same  day  he  was 
adjudged  insolvent;  and  in  March  following 
an  assignee  of  his  estiite  was  appointe.l.  On 
the  31st  of  October,  1885,  the  appellant, 
William  Matheson,  Hied  his  claim  against  the 
estate  of  the  insolvent,  and  therein  set  up 
that  the  insolvent  was  indebted  to  him,  in 
the  sum  of  $3,351.11,  upon  a  judgment  ren- 
dered in  the  superior  court  of  Napa  county 
on  the  26tli  day  of  October,  1883.  On  the 
27lh  of  March,  1886.  the  respondent  filed  in 
court  bis  pelition  for  a  discharge  from  his 
debts.  The  appellant  opposed  the  discharge, 
and  tiled  specilicatious  in   writing   of  the 
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grounds  of  his  opposition;  and  therenpon 
the  respondent  made  and  Qled  the  oath  re- 
qnired,  by  section  49  of  the  Insolvent  act,  to 
be  taken  and  subscribed  before  any  discharge 
can  be  gnmted.  Thereafter,  on  the  16th  of 
Jnne,  1886,  the  appellant  filed  amended 
specifications  of  the  grounds  of  his  opposi- 
tion to  the  discharge.  The  specifications  set 
np  that  from  the  jeta  1870  to  the  v:6th  of 
October,  1883.  a  partnersliip  existed  between 
respondent  and  appellant;  that  on  the  day 
last  named  tliis  partnership  was  dissolved  by 
a  decree  of  the  superior  court  of  Napa  conn- 
ty;  that  the  court  found  and  determined  that 
respondent  was  indebted  to  appellant.  In  a 
sum  named,  for  money  advanced  and  deliv- 
ered to  respondent  by  appeUant  for  their  joint 
benefit,  and  which  respondent  fraudulently 
misapplied  and  appropriated  to  his  own  use; 
and  that  respondent  was  also  indebted  to  ap- 
pellant, in  another  sum  named,  for  money 
received  by  resimndent  in  tlie  partnership 
business,  and  which  sum  of  riglit  belonged  to 
appellant  as  his  share  and  interest  in  the 
{Nirtnersbip,  but  which  the  raspondent  fraud- 
ulently misapplied  and  appropriated  to  his 
own  nse;  that  thereupon  judgment  was  duly 
given  and  rendered  in  favor  of  appellant  and 
against  respondent  for  the  aggregate  of  these 
sums,  bein^  83,049.  with  costs  of  suit;  and 
that  only  S195.50  had  ever  been  paid  on  this 
judgment.  The  specifications  further  set  up 
that  a  short  time  prior  to  the  commencement 
of  the  action  before  mentioned  the  respond- 
ent transferred  and  conveyed  to  his  wife, 
Enielie  McEachran,  the  undivided  one-hulf  of 
the  lands  and  premises  then  and  theretofore 
owned  in  partnership  by  respondent  and  ap- 
pellant; that  the  conveyance  was  without 
consideration,  and  was  made  for  the  sole  pur- 
pose of  defrauding  appellant,  and  to  prevent 
him  from  recovering  the  amount  due  him 
out  of  said  partnership;  that  the  said  Eraelie 
McEachran,  immediately  after  such  transfer, 
caused  to  be  filed  and  recorded  a  declaration 
of  homestead  upon  the  premises  so  conveyed 
to  her;  and  that  this  was  done  at  the  instiga- 
tion of  respondent,  and  in  furtherance  of  a 
plan  on  his  part  to  cheat  and  defraud  appel- 
lant, and  to  prevent  a  recovery  of  such  sum 
of  money  as  might  be  found  due  him  opt  of 
the  said  partnership.  The  respondent  filed 
an  answer  to  the  objections  of  appellant  to 
his  discharge,  and  therein  fully  denied  all  the 
charges  of  fraud  made  against  him. 

The  matter  came  on  for  trial  before  the 
court  without  a  jury,  on  the  22d  day  of  April. 
1887,  and  the  appellant  offered  in  evi- 
dence the  judgment  roll  in  the  case  before 
referred  to.  The  respondent  objected  to  the 
offered  evidence  on  the  ground  that  it  was  Ir- 
relevant, immaterial,  and  incompetent;  and 
the  court  sustained  the  objection.  The  ap- 
pellant then  offered  in  evidence  a  deed  made 
by  r«8|>ondent  to  his  wife  under  date  of  June 
28. 1882,  and  purporting  to  convey  to  her, 
in  consideration  of  loveand  affection,  the  un- 
divided one-half,  and  all  the  right,  title,  and 
interent  of  respondent  of.  in,  and  to  certain 


real  property,  and  also  a  certificate  of  bon-e- 
stead  made  by  the  wife  upon  the  property 
conveyed  to  her.  which  was  in  proper  form, 
and  was  duly  acknowledged  and  recorded  on 
August  29,  1882.  The  same  objections  were 
made  to  these  offers  as  to  the  judgment  roil, 
and  sustained.  The  appellant  reserved  an 
exception  to  each  of  the  rulings.  At  the  con- 
clusion of  the  trial  the  court  granted  the  prayer 
of  respondent,  and  gave  him  a  certiticata 
of  discharge  from  his  debts,  in  the  language 
provided  in 'section  51  of  the  insolvent  act. 
Act  Cal.  April  16, 1880.  The  appeal  is  from 
this  order,  and  the  action  of  the  court  in  ex- 
cluding the  three  items  of  evidence  above 
mentioned  constitutes  the  principal  grounds 
urged  for  a  reversal. 

1.  The  action,  the  judgment  roll  in  which 
was  offered  in  evidence,  was  commenced  by 
the  appellant  against  the  respondent,  in  1883, 
to  dissolve  a  partnership  existing  between  the 
parties,  and  for  an  accounting.  The  court 
found.  In  substance,  that  in  the  year  1870 
the  parties  entered  into  a  partnership  for  the 
purpose  of  purchasing  certain  lands  in  Napa 
county,  and  improving  and  cultivating  tlie 
same  fortheir  joint  benefit;  that  the  pbiinliff 
was  to  advance  tlie  money  necessary  to  pur- 
chase, improve,  and  cultivate  the  lands  while 
they  should  remain  unproductive,  and  the. 
defendant  was  to  give  his  whole  time,  lal)or. 
and  sklllinclearing,  improving,  and  cultivat- 
ing the  same;  that,  in  pursuance  of  the  parU 
nership  ai;reement.  the  defendant  purchased 
the  lands,  and  went  into  possession  thereof, 
and  that  the  partnership  business  was  con- 
tinued and  carried  on  until  some  time  in  the 
year  1882;  that  the  plaintiff  advanced  to  de- 
fendant for  partnership  purposes,  and  upon 
his  representations  tliat  it  was  all  necessary 
therefor,  the  sum  of  91,'^99  more  than  was 
necessary,  and  more  than  was  in  fact  used 
by  defendant  for  or  on  account  of  the  part- 
nership, and  that  defendant  fraudulently 
kept  and  appropriated  this  last-named  sum  to 
his  own  use;  thatduringtheseven  years  next 
prior  to  1882  crops  were  raised  on  the  land 
owned  by  the  partnership  which  were  re- 
ceived and  disposed  of  by  defendant,  and  that 
the  net  profits  arising  therefrom  were  83,500; 
that  all  of  such  profits  were  the  property  of 
the  partnership,  and  .the  plaintiff  was  en- 
titled to  one-half  thereof,  but  the  defendant 
fraudulently  kept  and  appropiiuted  to  his  own 
use  the  plaintiff's  half,  and  refused  to  account 
fur  the  sahie.  The  court  further  found  that 
prior  to  the  commencement  of  the  action  the 
real  property  was  partitioned  and  disposed  of 
by  the  parties.  Judgment  was  accordingly  en- 
tered that  the  partnership  be  dissolved,  and 
that  the  plaintiff  recover  the  aggregate  of  tha 
sums  found  to  have  l>een  fraudulently  mis- 
appropriated, with  interest  thereon. 

Section  49  of  the  insolvent  act  specifies  the 
grounds  upon  which  a  creilitor  may  oppose 
the  discharge  of  an  insolvent  debtor,  and  seo- 
tion  52  declares  what  debts  shall  not  l>e  dis- 
charged. The  last-mentioned  section  reada 
as  followa:  "No  debt  created  by  fraud  or  em- 
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bezzleipent  of  the  debtor,  or  by  his  defalca- 
tions as  a  public  officer,  or  while  acting  in  a 
flduciary  character,  shall  be  discharged  under 
this  act;  buttlie  debt  mi\y  be  proved,  and  the 
dividend  thereon  shall  be  a  payment  on  ac- 
count of  SHid  debt, "  etc.  It  is  argued  for  re. 
spondent  that  appellant's  judgment  did  not 
constitute  a  debt  which  was  "excepted  from 
the  operation  of  a  discharge  in  insolvency," 
and  that  it  therefore  furnished  no  ground  for 
opposition;  and  in  support  of  this  position 
counsel  cite  Hennequin  v.  Clews,  77  N.  Y. 
427;  Palmer  v.  Hussey,  87  N.  Y.  303;  Neal 
V.  Clark,  95  U.  8.  704;  Hennequin  v.  Clews, 
111  U.  S.  676,  4  Sup.  Ct.  Rep.  576.  We  do 
not  consider  it  necessary  to  decide  this  point; 
for,  conceding  that  the  judgment  debt  was 
excepted  from  the  operation  of  the  discharge, 
still  we  do  not  think  it  furnished  any  good 
ground  for  opposition. 

The  provisions  of  the  last  United  States 
bankrupt  act  were  substantially  the  same  as 
those  of  our  statute  in  regard  to  the  discharge 
from  debts.  Under  that  act  it  seemb  to  have 
been  uniformly  held  by  the  bankrupt  courts 
that  the  fact  that  a  debt  was  created  by  fraud 
was  not  ground  for  opposing  the  discharge 
of  a  bankrupt.  In  Bump,  of  Bankr.  (5tb  £d. ) 
436,  it  is  said:  "Fraud  in  the  crention  of  a 
debt  is  no  ground  for  withholding  a  dis- 
charge;" citing  numerous  cases.  And  in 
Be  Rosenfield.  (1  N.  B.  B.,  575.)  one  of  the 
eases  cited,  the  district  court  of  New  Jersey, 
by  FiEU),  J.,  said :  "  Is  the  creation  of  a  debt  by 
frauu  a  good  ground  upon  which  to  oppose 
the  discharge  of  a  bankrupt?  The  thirty- 
third  section  of  the  act  provides:  'That  no 
debt  crented  by  tlie  fraud  of  the  bankrupt 
shall  be  dischat'ged  under  this  act;  but  the 
debt  may  be  proved,  and  the  dividend  thereon 
shall  be  a  payment  on  account  of  said  debt.' 
Why,  then,  should  a  creditor  be  allowed  to 
object  to  the  discliarge  of  a  bankrupt  on  the 
ground  that  the  debt  due  to  him  was  created 
by  fraud?  So  far  as  he  is  concerned,  the 
bankrupt  is  not  discharged  at  all.  Such 
creditor  is  in  fact  a  favored  creditor.  Like 
Other  creditors,  he  is  entitled  to  receive  a  div- 
idend, but  this  dividend,  instead  of  being  a 
payment  in  full,  Is  only  a  payment  on  account, 
and  the  bankrupt  is  forever  liable  for  the  bal- 
ance of  the  debt;  and  this  balance  is  much 
more  likely  to  be  paid  if  the  bankrupt  is  dis- 
charged from  the  payment  of  all  his  other 
debts  than  if  be  is  not  discharged  at  all. 
Such  a  creditor,  therefore,  has  not  only  no 
right  to  oppose  the  discharge,  but  it  is  not 
his  interest  to  do  so.  This,  no  doubt,  is  the 
reason  why  the  fact  that  the  debt  was  created 
by  fraud  is  not  by  the  twenty-ninth  section 
made  a  ground  for  refusing  a  discharge." 
This  reasoning  seems  to  us  correct,  and  to  be 
entirely  applicable  to  the  proceedings  under 
•ur  insolvent  act.  There  was  therefore  no 
error  in  excluding  the  judgment  roll. 

2.  The  deed  and  declaration  of  homestead 
which  were  oftered  in  evidence  were  made 
more  than  two  years  before  the  insolvency 
proceedings  were  commenced;  and  the  land 


affected  by  them  was  partitioned  and  dis- 
posed of  by  the  partners  l)ef  ore  the  action  was 
commenced  to  dissolve  the  partnersliip.  No 
proof  was  offered,  tending  to  show  that  the 
husband  had  any  fraudulent  purpose  in  mak- 
ing the  deed,  or  that  the  wife  had  any  in  fil- 
ing the  homestead  claim.  There  is  certainly 
nettling  fraudulent  per  ««  in  the  fact  that  a 
husband  conveys  land,  which  he  owns,  to  his 
wife,  in  consideration  of  love  and  affection, 
and  she  subsequently  declares  a  homestead 
thereon.  Under  these  circumstances,  wears 
unable  to  see  that  the  offered  papers  bad  any' 
relevlincy  whatever  to  the  matter  before  the 
court;  and,  in  our  opinion,  they  were  proper- 
ly excluded.  > 

S.  It  is  urged  that  the  decision  is  against 
law,  and  should  be  reversed,  because  it  pur- 
ports to  discharge  the  petitioner  from  all 
debts,  and  does  not  except  from  its  operation 
debts  contracted  in  fraud.  But  the  order  re 
ferred  to  does  not  purport  to  discharge  the 
insolvent  from  any  debts.  It  is  simply  an 
order  that  the  application  be  granted.  The 
final  order  granting  the  discharge  is  in  the 
language  of  section  51,  and  it  expressly  ex- 
cepts "such  debts,  if  any,  as  are  by  said  in- 
solvent laws  excepted  from  the  operation  of 
a  discharge  in  insolvency." 

4.  The  appellant  makes  the  point  that  the 
oath  required  by  the  last  clause  of  section  49 
to  be  taken  and  subscribed  by  an  insolvent 
before  any  discharge  is  granted  was  made  in 
May,  1886,  while  the  discharge  was  not 
granted  until  April,  1887.  It  is  said  tbat  the 
statute  intended  that  the  oath  should  be  taken 
at  the  time  of  granting  the  discharge.  Asuf- 
flcient  answer  to  this  point  is  that  when  re- 
spondent's oath  was  offered  in  evidence  no 
ot)jection  was  made  to  it  by  appellant,  and 
the  objection  comes  now  too  late.  If  objection 
bad  been  made  at  the  proper  time,  respond- 
ent could,  and  probalily  would,  have  taken 
and  subscribed  a  new  oath,  and  thereby  have 
removed  any  question  of  irregularity.  We 
advise  that  the  order  appealed  from  be  af> 
firmed. 

We  concur:    Hatnb,  0.;  Foots,  0- 

Per  Cttriah.  For  the  reasons  glv»n  In 
the  foregoing  opinion  the  order  appealed  from 
is  affirmed. 


(82  cal.  523) 

Hitchcock  e.  Cabuthbbs.    (No.  18,233.) 
(Supreme  Court  of  CaUfomia.    Jan.  10^  1890.) 

STIPni.ATIOH— JCBT— SUUTDBK— PlEADIHO  AHD 
EVIDENOS. 

1.  A  ■tlpulatloD  by  defendant  to  allow  his  d» 
marrer  to  the  complaint  to  be  overruled,  on  leave 
to  answer,  does  not  estop  him  from  thereafter,  at 
any  stage  of  the  proceeding,  objecting  that  the 
oomplalnt  does  not  state  facts  sufllcient  to  consti- 
tute a  cause  of  action,  within  Code  Civil  Proo.  CaL 
S4S4. 

3.  The  fact  that  a  case  is  tried  before  11  Instead 
of  13  jurors,  there  being  no  objection  thereto,  is 
not  ground  for  a  new  triaL 

3.  Under  Civil  Code  CaL  |  M,  providing  that 
language  Imputing  a  want  of  chastity  is  actionable 
per  se,  a  oomplalat  whiob  alleges  that  dafendaat 
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said  of  platntlft,  a  elrl  of  17,  that  a  certain  man 
named  S.  "was  cohabiting  with  plaintiff  as  his  mis- 
tress ; "  that  "  he  wqp  keeping  the  girl  for  immoral 
purposes ; "  and  that  "  he  was  using  Ida  as  his  mis- 
tress, "— sufficientlj  states  a  cause  of  action. 

4.  In  an  action  for  slander  for  charging  plain- 
tiff with  want  of  chastity,  defendant's  witness  tes- 
Ufled  to  having  had  Intercourse  with  plaintiff. 
Held,  that  it  was  competent  for  plaintiff.  In  reb^it- 
tal,  to  test'fy  that  he  had  never,  at  any  time, 
offered  or  suggested  Improper  liberties  to  ber. 

Department 2.  Appeal  from  superiorcourt, 
FtesDO  county;  J.  B.  Caupbbli,.  Judge. 

R.  H.  Ward  and  Meux  A  Edtoard,  {P. 
D.  Wtggington,  of  counsel,)  for  appellant 
Church  <&  Corp  end  Orady  <&  Welsh,  for  re- 
spondent. 

MoFakland.J.  Action  for  slander.  Judg- 
ment for  plaintiff;  from  which,  and  from  an 
order  denjin;;  a  now  trial,  defendant  appeals. 

1.  Appellant  contends  that  the  complaint 
doea  not  state  facts  BuflSclent  to  constitute  a 
cause  of  action.  Respondent  contends  that 
this  point  cannot  be  heard  here,  because,  aft- 
er appellant  had  demurred  to  the  complaint 
on  tliat  ground,  in  the  court  below,  he  stipu- 
lated that  the  demurrer  might  be  overruled, 
and  defendant  allowed  to  answer  within  a 
certain  time.  It  is  notnecessnry  todetermine 
what  consequence  would  havefollowed'if  ap' 
pellant  had  expressly  stipulated  that  the 
complaint  did  state  a  cause  of  action ;  for  It 
is  evident  that  the  stipulation  in  this  case  did 
not  go  to  that  extent,  and,  under  any  view 
of  the  law,  did  not  estop  appellant  from  rely- 
ing, at  any  future  stage  of  the  case,  under 
section  434  of  the  Code  of  Civil  Procedure, 
on  the  alleged  failure  of  the  complaint  to  state 
sufficient  facts.  But  we  think  that  the  com- 
plaint doea  state  fat'ts  sutflcient  to  constitute 
a  cause  of  action.  The  main  objections  made 
by  the  appellant  to  the  sufficiency  of  the  com- 
plaint are, — First,  that  there  is  no  distinct 
averment  that  plaintiff  was  an  unmarried 
woman,  and  therefore  she  may  have  been  the 
wife,  either  of  the  defendant,  or  of  the  man 
with  whom  defendant  charged  her  with  hav- 
ing sexual  intercourse;  and,  second,  that  the 
language  alleged  to  have  been  used  by  de- 
fendant does  not  impute  to  plaintiff  a  want 
of  chastity.  The  plaintiff  natned  in  the  com- 
plaint is  "Ida  Hitchcock,  an  infant,  by  her 
guardian  ad  litem,  L.  W.  Scronce,"  and  she 
is  averred  to  be  of  the  age  of  17  years.  The 
slanderous  language  alleged  to  have  been  used 
by  defendant  about  plaintiff  refers  to  her  as 
"the  girl."  He  is  alleged  to  have  said,  among 
other  things,  that  a  certain  man  named  Scronce 
"was  cohabiting  with  plaintiff  as  his  mis- 
tress;" that  "he  was  keeping  the  girl  for  im- 
moral purposes;"  and  tliat  be  "was  using  Ida 
as  his  mistress."  This,  with  other  language 
not  repeated  here,  shows  that  plaintiff  was  a 
young  unmarried  woman,  and  shows  most 
clearly,  at  least,  that  she  was  not  the  wife  of 
the  man  whose  name  was  connected  with  her 
in  the  alleged  slanders.  That  the  alleged 
slanderous  language  imputes  to  plaintiff  a 
want  of  (Aastity  is  too  plain  to  warrant  dis- 
cosaion.  We  shall  nut  repeat  the  lauguagia 
T.23F.no.l— 1 


here;  it  is  sufficient  to  say  that  it  charges  a 
want  of  chastity,  not  only  in  plain,  but  in 
most  gross  and  indecent,  terms.  And  lan- 
guage impnting  a  want  of  cliastity  is  action- 
able per  se.  Section  46.  Civil  Code.  We 
think  that  the  complaint  sufficiently  shows 
that  the  persons  to  whom  the  slanderous 
words  are  alleged  to  have  been  spoken  knew 
that  they  were  spoken  of  and  concerning 
plaintiff.  This  is  particularly  true  of  the  third 
count. 

2.  Appellant  asks  for  a  new  trial,  because 
It  appears  that  the  case  was  tried  with  only 
11  jurors.  But  we  will  not  presume  the  ex- 
traordinary spectacle  of  a  court  compelling  a 
party  to  go  to  trial,  against  bis  consent,  with 
less  than  12  juror^,  upon  a  record  which  not 
only  fails  to  show  any  objection  or  exception 
on  the  point,  but  which  does  state  that  "a 
jury  of  eleven  persons  was  regularly  impan- 
ele<l  and  sworn  to  try  said  action. 

3.  There  is  an  exception  to  a  ruling  of  the 
court  about  the  admissibility  of  evidence. 
One  Hardwick,  called  as  a  witness  for  de- 
fendant, testified  that  the  general  reputa- 
tion of  plaintiff  for  virtue  was  bad.  On 
cross-examination,  he  was  asked  if  one  Car- 
lisle had  not  gone  to  San  Benito  county, 
where  Hardwick  lived,  and  brought  him 
down  to  Fresno  county,  as  a  witness;  if  he 
had  not  told  Carlisle  that  be,  Hardwick,  had 
seduced  plaintiff;  and  if  be  had  not  told 
Carlisle  that  he  would  swear  that  he  had  se. 
dnced  plaintiff.  No  objection  was  made  by 
defendant  to  either  of  these  questions,  and 
the  witness  answered  them  all  in  the  affirma- 
tive. On  further  cross-examination  he  stated, 
without  objection  from  defendant,  that  he 
had  seduced  plaintiff  about  3  years  previous 
to  the  trial,  at  which  time  she  must  have 
been  not  over  14  years  old.  The  defendant 
then  took  the  witness  again,  and,  upon  re- 
direct examination,  led  him  to  give  a  de- 
tailed account  of  the  circumstances  undet 
which  he  claimed  to  have  had  illicit  inter- 
course with  plaintiff,  and  to  swear  that  he 
had  not  "seduced"  her,  in  the  ordinarysense 
of  the  word,  because,  as  he  testified,  she  had 
been  nnchaate  with  others  before  her  alleged 
relation  with  him.  Plaintiff  was  afterwards 
recalled  on  her  own  behalf,  and,  after  having 
testified  that  she  had  never  had  any  ac- 
quaintance with  the  witness  Hardwick,  was 
asked  by  her  attorney  this  question:  "Did 
he,  at  any  time,  offer  or  suggest  any  im- 
proper liberties  with  you?"  To  this  ques- 
tion the  defendant  objected  as  "irrelevant, 
immaterial,  and  incompetent,  and  not  in  re- 
buttal of  anything  in  the  case  that  was 
brought  out  by  the  defense."  The  objection 
was  overruled,  and  defendant  objected.  The 
witness  answered  the  question,  and  one  or 
two  other  questions  of  similar  import,  in  the 
negative.  The  testimony  was  not  "incom- 
petent;" that  is,  if  the  fact  sought  to  be 
proved  was  a  proper  fact  to  be  proved,  the 
testimony  offered  to  prove  it  was  not  sec- 
ondary, or  hearsay,  or  not  the  best  evidence, 
or  not  the  evidence  prescribed  by  the  statute 
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in  a  particular  case,  or  within  any  ot  the  cate- 
gories of  incompetent  evidence.  And  a  denial 
ot  the  grave  charges  made  by  Hardwick  was 
certainly  neither  "Irrelevant"  nor  "imma- 
terial." Neither  was  it  "nut  in  rebuttal  of 
anything  in  the  case  that  was  brought  out 
by  the  defense."  it  the  defendant  had  let 
the  witness  Hardwick  alone  when  plaintiff 
had  concluded  the  cross-examination,  this 
particular  phase  of  tlie  objection  would  have 
presented  a  somewhat  ditt'erent  aspect;  but 
he  took  the  witness  again,  and  drew  out  new 
mattera  on  redirect  examination  of  which  the 
testimony  of  pinintitT  was  clearly  in  rebuttal. 
Moreoxer,  oons.dering  the  things  which  usu- 
ally and  properly  influence  human  belief,  we 
think  that  plaintiff  had  a  riglit  to  show  tliat 
the  witness  came  from  a'  place  beyond  the 
reach  of  a  subpoena  to  voluntarily  testify  to 
his  own  undue  intimacy  with  a  young  girl; 
and  that,  in  addition  to  the  extent  to  which 
that  fact  alone  m  iglit  weaken  his  testi  mony  t>e- 
fore  the  jury,  the  plaintitf  had  a  right  to  show 
by  express  testimony,  if  she  could,  thiit  his 
statement  was  absolutely  false.  We  think, 
therefore,  that  there  was  no  error  in  admit- 
ting the  evidence.  Uespomtent  contends 
that  no  alleged  errors  in  ruling  on  the  admis- 
sion of  evidence  on  the  subject  of  plaintiff's 
character  for  chastity  can  be  considered,  be- 
cause her  character  is  not  assailed  by  any 
averment  in  the  ans«!er;  that  the  common- 
law  rule,  which  allowed  the  charncter  of  a 
plaintiff  in  a  slander  suit  to  be  attacked  un- 
der the  general  issue,  has  been  abrogated  by 
section  461  of  the  Code  of  Civil  Procedure: 
and  that,  under  said  section,  there  can  be  no 
proof  of  mitigating  circumstances  which  are 
not  alleged  in  the  answer.  This  might  be  an 
interesting  question  if  properly  presented; 
but,  as  evidence  to  character  went  before  the 
jury  witliout  objection,  respondent  cannot 
be  heard  to  miike  the  objection  here  for  the- 
first  time.  We  see  no  error  in  the  rulings  of 
the  court  on  the  subject  of  instructions  which 
were  excepted  to  by  appellant,  and  the  aise 
seems  to  have  been  correctly  presented  to  the 
jury.    Judgment  and  order  atUrmed. 

We    concur:     TnoENTON,    J.;    Shabp- 
STEIN,  J. 

(M  Cat.  6M)  ~~~~" 

Ward  «.  Clay.  (No.  12,802.) 
(Supreme  Court  q/"  Califomia.  Jan.  11,  1890.) 
Plbidimg — Exhibits — Pindino — Stipulations. 
1.  In  an  action  on  a  promissory  note,  the  com- 
plaint alleged  the  date  of!  the  parties  to,  tbo  consid- 
eration, and  the  execution  of,  the  note;  also  the 
"principal  sum"  and  rate  of  interest;  that  the 
principal  sum  and  interest  remained  due  and  un- 
paid; that  defendant  refused  to  pay  the  same,  or 
any  part  thereof;  and  that  plaintiff  still  held  the 
note;  and  prayed  judgment  for  the  principal  sum 
and  interest.  Held  sufficient  on  general  demurrer, 
as  defects  of  form  of  averment  or  uncertainty  can- 
not be  oonsldsred  on  general  demurrer. 

a.  Under  Code  Civil  Proc.  Cal.  g  447,  providing 
that  when  an  action  is  brought  on  a  written  in- 
BtrumenU  and  a  copy  is  annexed  to  the  complaint, 
the  genuineness  ana  due  execution  of  such  instru- 
ment are  deemed  admitted,  unless  the  answer  de- 
aying  the  same  be  verified,  a  copy  ol  a  note  at- 


tached to  a  complaint  in  a  snlt  thereon,  and  which 
is  alleged  in  the  complaint  to  be  a  copy  In  "words 
and  figures"  of  the  note  executed  by  defendant 
may  be  treated  as  part  of  the  templalnt  on  demur- 
rer to  its  sufficiency. 

8.  In  an  action  on  a  promissory  note,  a  finding 
that  there  Is  now  due  and  owing  from  defendant 
to  plaintiff  OD  the  note  a  certain  balance  is  equiva- 
lent to  finding  tliat  the  balance  remained  unpaid. 

4.  Under  Code  CivUProo,  Cal.  i  47!!,  providing 
that  the  court  may,  in  furtherance  of  justice,  and 
on  such  terms  as  may  be  proper,  allow  a  party  to 
amend  any  pleading  or  proceeding  by  correcting  a 
m  istake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  etc,  it  is  within  the  court's  discre- 
tion to  set  aside,  on  proper  terms,  a  stipulation  In 
a  pending  case,  entered  into  between  attorneys, 
that  certain  facts  alleged  in  the  answer  should  be 
admitted  without  proof,  where  It  is  shown  that  the 
stipulation  was  made  without  plaintiff's  knowl- 
edge, and  that  plaintiff's  attorney  was  mistaken  as 
to  its  legal  effect,  and  that  it  admittod  material 
averments  which  were  not  true,  which  would  pre 
vent  the  cose  being  tried  on  its  merits. 

Commissioners'  decision.  Department  2. 
Appeal  from  sup>erior  court,  Mendocino 
county;  li.  McOaiivey,  Juilge. 

M.  Percy  Wrig/it,  for  appellant.  /.  W. 
Ward,  Jr.,  and  /.  A.  Cooper,  for  respond- 
ent. 

Van  Cliep.  0.  -  Action  npon  a  promissory 
note  for  92,546.48,  on  which  plaintiff  recov- 
ered a  balance  uniaid  of  i$79U.75  auJ  costs. 
The  appeals  are. from  an  order  denying  de- 
fendant's motion  for  new  trial,  and  from  the 
final  judgment.  The  complaint  states:  "(1) 
That  on  or  about  the  7th  day  of  December, 
18S3,  the  defendant,  Mrs.  Srtdie  I.  Clay,  and 
her  Inisliand,  Frederic  Clay,  (since  deceased,) 
were  indebted  to  the  said  plaintiff,  John  T. 
Ward,  in  the  sum  of  twenty-Qvehumlred  and 
forty-six  and  48-100  (»2,546.48)  dollars,  and 
on  said  7tti  day  of  December,  1883,  in  con- 
sideration of  said  indebtedness,  Mrs.  Sadie  I. 
Clay,  defendant  herein,  and  Frederic  Clay 
aforesaid,  executed  and  delivered  to  said 
John  T.  Ward  their  promissory  note,  in 
words  and  figures,  which  in  a  copy  of  said 
note  annexed  to  this  complaint,  and  marked 
•  Exhibit  A,'  are  fully  set  forth."  The  sec- 
ond paragraph  alleges  certain  collateral  secu- 
rity "for  the  aforesaid  note  of  82.546.48."  "(3) 
That  the  principal  sum  of  82,546.48  on  said 
note  of  Mrs.  Sadie  I.  Clay  and  Frederic  Clay, 
and  theinterestthereonatlOpercent.  per  an- 
num, payable  quarterly,  in  accordimce  with 
the  terms  of  said  note,  from  the  7th  day  of 
March,  1885,  remains  due  and  unpaid,  and 
defendant,  though  often  requested,  has  neg- 
lected and  refuseid,  and  still  neglects  and  re- 
fuses, to  pay  the  same,  or  any  part  thereof. 
(4)  That  plaintiff  is  still  the  holder  of  said 
promissory  note  for  82,546.48,  and  of  the 
said  note  and  mortgage  for  $2,000,  as- 
signed to  this  plaintiff  as  collateral  security 
in  part  as  aforesaid."  Attached  to  the  com- 
plaint is  a  copy  of  the  note  marked  "Exhibit 
A,  "as  follows:  "82,546.48.  San  Francisco, 
Cal.,  Dec.  7,  1883.  Twelve  months  after 
date,  without  grace,  we  promise  to  pay  to  the 
order  of  John  T.  Ward,  at  his  office  in  this 
city,  the  sum  of  82,546.48,  payable  in  United 
States  gold  coin,  with  interest  thereon  in 
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like  gold  coin,  from  date  until  paid,  at  the 
rate  of  10  per  cent,  per  annum,  cnyable 
quarterly,  and,  if  not  bo  paid,  tp  compound 
and  becorne  a  psfrt  of  the  principal,  and  bear 
interfst  thereafter  at  the  stinie  rate,  fur  val- 
ue received.  Sadie  I.  Clay.  Fkederio 
Clat." 

1.  It  is  contended  by  appellant's  counsel 
that,  witliout  reference  to  tlie  copy  of  the 
note  exhibited,  the  eomplaint  does  not  state 
a  cause  of  action ;  that  the  copy  of  the  note 
forms  no  part  of  the  complaint,  and  cannot 
be  referreil  to  for  the  purpose  of  supplying 
any  deficiency  in  the  substance  of  tlie  com- 
plaint; and  that  the  court  erred  in  overrul- 
inf^a  general  demurrer  to  the  complaint  based 
solely  upon  the  ground  that  it  does  not  state 
facts  suflScient  to  constitute  a  cause  of  action. 
I  think  the  material  substance  and  legal 
effect  of  the  note  may  be  read  from  the  body 
of  the  complaint  without  reference  to  the 
copy  exIiiliitHd,  although  Inartiticiallyand  in- 
directly stated.  The  first  paragrxph  avers  the 
date  of,  the  parties  to,  and  the  execution  of, 
the  note,  for  a  consideration  of  02,546.48. 
The  second  paragraph  refers  to  it  as  "the 
afurcsHid  note  of  S2, 546.48. "  The  thi rd  para- 
graph states  the  "principal  sum"  and  rateof 
intert'St;  and  that  tlie  prini-ipal  sum  of  $2,- 
546.48,  and  the  interest  from  March  7,  1»85, 
remain  due  and  unpaid,  and  tliat  the  defend- 
ant refuses  to  pay  the  same,  or  any  i>art 
thereof.  Fourth,  that  plaintiff  is  still  the 
holder  of  the  note.  Prayer  fur  judgment 
for  $2,516.48.  and  interest  from  March  7, 
1885.  Tested  only  by  a  general  demurrer, 
thi:)  seems  sufficient.  Delects  of  form  of 
averment  or  uncertainty  cannot  be  consid- 
ered upon  general  demurrer.  Phelps  v. 
Owens.  11  Cal.  2o;  Slattery  v.  Hall,  43  C:d. 
195;  Berry  v.  Cammet,  44  Cal.  352;  Reyn- 
olds v.  Hosmer,  45  Cal.  630;  Chase  v.  Evoy, 
58  Gill.  352.  I  think,  also,  that  the  copy  of 
the  note  referred  to  in  the  body  of  the  com. 
plaint,  and  annexed  to  it,  might  properly 
have  been  referred  to  by  the  court  for  the 
purpose  of  ascertaining  the  "words  and  fig- 
ures" and  the  form  of  the  note.  Emeric  v. 
Tarns.  6  Cal.  156;  People  v.  De  la  Giierra,  24 
Cal.  78;  Clary  v.  Thomas,  103  Mass.  44;  Hall 
V.  Foster,  114  Miiss.  18.  It  was  properly  an- 
nexed to  the  complaint  for  the  purpose  of  in- 
forming the  defendant  of  its  form  and  con- 
tents, and,  unless  denied  by  a  verified  an- 
swer, its  "genuineness  and  due  execution," 
in  the  form  exhibited,  are  admitted  for  all 
purposes  of  the  trial.  Code  Civil  Fi-oc.  § 
447. 

In  Los  Angeles  t.  Signoret.  50  Cal.  298, 
cited  by  counsel  for  appellant,  the  plaintiff 
was  required  to  state  facts  creating  a  lien  up- 
on land;  but  the  complaint  merely  stated 
"that,  in  pursuance  of  facts  set  forth  in  a 
notice  and  claim  of  lien  recorded  in  the  re- 
corder's ofliee,"  which  notice  was  annexed  to 
the  complaint  as  an  exhibit,  "the  plaintiff 
laid  out  and  constructed  a  sewer  over  and 
Hlong  the  lot,  and  that  by  virtue  of  the  prem- 
ises tlie  plaintiff  acquired  a  lien  on  the  lot 


for  the  assessments  levied  thereon."  There 
was  no  averment  that  plaintiff  had  performed 
any  act  stated  in  the  notice  and  claim  of  lien; 
nor  that  the  facts  therein  stated  were  true; 
nor  even  tliat  plaintiff  had  tiled  the  notice 
and  claim  for  record.  By  reference  to  the 
acts  of  the  legislature  under  which  the  lien 
was  claimed,  it  will  be  readily  seen  that  this 
court  very  properly  said:  "Several  matters 
of  substance  are  lacking  in  the  averments 
found  in  the  complaint,  wliich  are  sought  to 
be  supplied  only  by  reference  to  the  recitals 
found  in  an  exhibit  annexed  to  the  com- 
plaint." In  the  case  at  bar  the  complaint 
directly  alleges  that  the  defendant  executed 
and  delivered  to  plaintiff  the  promissory  note 
a  copy  of  wliich  is  annexed  to  the  complaint, 
and  referred  to  for  the  purpose  of  sliowing 
its  form,  and  the  exact  words  and  figures  of 
which  it  is  composed,  and  thereby  enabling 
the  defendant  to  determine  whether  slie  made 
it  or  not.  Lambert  v.  Haskell,  81}  Cal.  611. 
22  Pac.  Rep.  827.  The  copy  of  the  note  thus 
exhibited  is  a  part  of  tlie  single  count  of 
whicli  the  complaint  is  composed,  and  is  stat- 
ed and  referred  to  in  the  manner  and  form 
authorized  by  section  447  of  the  Code  of  Civil 
Procedure;  and  therefore  Loup  v.  Railroad 
Co..  63  Cal.  97,  and  other  cases  requiring 
ea<-h  count  to  state  a  complete  cause  of  action 
without  reference  to  otiier  counts,  cited  by 
appellant's  counsel,  have  no  application  to 
this  case. 

2.  The  objection  that  "there  is  no  finding 
of  the  amount  remaining  unpaid  on  the  prom- 
issory note  sued  upon"  is  answered  by  the 
"ninth"  finding,  as  follows:  "That  there  is 
now  due  and  owing  from  defendant,  Sadie  I. 
Clay,  to  the  plaintiff,  on  the  promissory  note 
sued  on  in  this  case,  a  balance  of  «790.76." 
This  implied  that  the  balance  found  to  be  due 
and  owing  remained  "unpaid." 

3.  On  October  3, 1886,  two  days  before  the 
commencement  of  the  trial,  the  attorneys 
for  ttie  respective  parties  signed  a  written 
stipulation  as  follows:  "It  is  hereby  stipu- 
lated that  the  plaintiff  admits  the  truth  of  all 
tiie  facts  alleged  in  tlie  answer  herein,  and 
that  defendant  need  not  offer  any  evidence 
on  the  trial  of  tlie  above-entitled  action,,  ex- 
cept as  to  the  following  facts  alleged  in  the 
answer,  viz.:  Tlie  facts  alleged  in  said  an- 
swer on  page  1  thereof,  and  on  page  2,  up  to 
and  including  line  14  on  said  page.  The 
words  'and  before,'  on  page  3  of  said  an- 
swer, line  3,  are  struck  out,  and  on  line  5  of 
said  page  the  word  •  and '  is  inserted  between 
•  plaintiff '  and  '  said.'  J.  W.  Ward,  Jit., 
Attorney  for  Plaintiff.  R.  Percy  Whioht, 
Attorney  for  Defendant."  This  stipulation 
was  filed  with  the  clerk  on  October  5th,  the 
day  of  the  commencement  of  the  trial,  and 
after  plaintiff  had  rested  his  case  was  intro- 
duced in  evidence  by  defendant's  counsel. 
The  evidence  for  l>oth  parties  was  closed,  and 
the  argument  of  counsel  commenced  on  the 
5th,  when  the  court  adjourned  until  the  next 
day  (October  6tli)  to  hear  further  argument. 
At  the  opening  of  court,  ou  October  6tb, 
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counsel  for  plaintiff  moved  for  an  adjourn- 
ment of  the  trial  to  afiford  him  an  oppor- 
tunity to  move  the  court,  upon  aifidavits.  to 
set  aside  said  stipulation,  and  to  relievti  tlie 
plaintitf  from  tlie  effect  ttiereof,  on  the 
ground  that  it  was  inadvertently  entered  in- 
to under  a  mistake  of  fact  and  a  misappre- 
hension of  its  legal  effect.  The  court  there- 
upon ordered  tliat,  upon  the  payment  by 
plaintiff  to  defendant's  attorney  of  8100,  the 
case  would  be  continued  until  the  following 
November.  FlHintiff  paid  to  defendant's  at- 
torney $100,  and  the  case  was  continued  un- 
til the  Noveuiber  term.  On  October  20th 
plaintiff  filed  and  served  notice  on  the  mo- 
tion, and  the  grounds  thereof,  with  the  affi- 
davits of  plaintiff  and  his  attorney,  appoint- 
ing November  8th  for  the  liearing.  After 
hearing,  the  couft  "ordered  that  said  motion 
be  granted,  and  said  stipulation  is  hereby  set 
aside  on  the  ground  that  the  plaintiff's  attor- 
ney was  mistaken  as  to  the  le;:al  effect  of 
said  stipulation  when  he  signed  the  same." 

It  is  contended  by  appellant's  counsel  that 
this  action  of  the  court  was  error,  for  which 
the  judgment  and  order  should  be  reversed. 
The  affidavits  of  plaintiff  and  his  attorney 
tend  to  prove,  and,  if  true,  do  prove,  that  the 
allegations  of  the  answer  admitted  by  the 
stipulation  were  not  true;  that  the  stipula- 
tion was  hastily  and  inadvertently  entered 
Into  without  the  knowledge  or  consent  of  the 
plaintiff,  and  by  mistake  as  to  the  truth  of 
those  facts  induced  by  representations  of  de- 
fendant's counsel,  and  also  under  a  mistaken 
view  of  the  legal  effect  of  those  facts  and  of 
the  stipulation.  On  the  part  of  the  defend- 
ant, the  affidavit  of  her  attorney  tended  to 
disprove  all  the  material  facts  stated  by  affi- 
anto  on  the  part  of  the  plaintiff,  except  the 
facts  that  the  stipulation  was  entered  into 
without  the  knowledge  or  consent  of  the 
plaintiff,  and  that  plaintiff's  attorney  was 
mistaken  as  to  the  legal  effect  of  the  stipu- 
lation. 

No  doubt  that  his  attorney  had  authority 
to  bind  the  plaintiff  by  the  stipulation,  and 
the  only  question  to  be  decided  is,  did  the 
court,  in  relieving  the  plaintiff  from  the  ef- 
fect of  the  stipulation,  exceed  or  abuse  its 
discretionary  authority?  I  think  the  learned 
counsel  for  appellant  is  mistaken  in  contend- 
ing that  the  stipulation  should  be  treated  as 
an  ordinary  contract  not  relating  to  proceed- 
ings in  a  court,  from  the  obligation  of  which 
a  party  will  Dot  be  relieved,  as  a  general  rule, 
except  on  the  ground  of  fraud  or  mistake  as 
to  matter  of  fact.  The  stipulation  in  this 
case  related  to  proceedings  in  a  pending  ac- 
tion. Its  sole  object  was  to  settle  and  limit 
'the  issues  of  fact  to  be  tried;  and  its  obliga- 
tion was  not  different  from  nor  any  stronger 
than  that  incurred  by  an  express  admission 
of  fact  by  a  pleading.  Indeed,  it  stands  in 
the  place  and  performs  the  function  of  an 
express  replication  to  the  answer  in  this  case, 
and  is  therefore  subject  (o  be  amendetl  or  set 
aside  by  the  court  to  the  same  extent,  and 
under  like  circumstances,  as  would  bea  plead- 


ing having  a  like  effect.  The  Code  of  Civil 
Procedure  (section  473)  provides  that  "the 
court  may,  in  furtherance  of  justice,  and  on 
such  terms  as  may  be  proper,  allow  a  party 
to  amend  any  pleading  or  proceeding  •  •  • 
by  correctinga  mistake  m  the  name  of  a  party, 
or  a  mistake  in  any  other  respect.  ♦  •  • 
The  court  may  likewise,  in  its  discretion, 
after  notice  to  the  adverse  party,  allow,  upon 
such  terms  as  may  be  just,  an  amendment  to 
any  pleading  or  proceeding  in  other  particu- 
lara;  *  *  *  and  may  also,  upon  such 
terms  as  may  be  just,  relieve  a  party  or  his 
legal  representative  from  a  judgment,  order, 
or  other  proceeding  taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excus- 
able neglect."  It  was  said  by  Baldwin, 
J.,  in  Roland  v.  Kreyenhagen,  18  Cal.  457: 
"The  power  of  the  court  should  be  freely 
and  liberally  exercised,  under  this  and  other 
sections  of  the  act,  to  mould  and  direct  its 
proceedings,  so  as  to  dispose  of  cases  upon 
their  substantial  merits,  and  without  unrea- 
sonable delay,  regarding  mere  technicalities 
as  obstacles  to  be  avoided,  rather  tiian  as 
principles  to  which  effect  is  to  be  given  in 
derogatiunof  substantial  right.  •  •  *  It 
[the  court]  can  also  usually  prevent  unjust 
or  unfair  advantages,  or  serious  injury  aris- 
ing from  casualties  or  inadvertence."  In 
Kirstein  v.  Miidden,  38  Cal.  163,  the  original 
answer  failed  to  deny  materi.il  allegations  of 
the  complaint,  the  defendant  moved  to  amend 
it  by  denying  those  allegations,  and  the  court 
denied  the  motion.  Upon  appeal  the  appel- 
late court,  by  Sawyeu,  C.  J.,  said:  "We 
think  be  [defendant]  ought  to  have  been  per- 
mitted to  amend  his  answer.  From  over- 
sights of  counsel,  committed  under  pressure 
of  business,  pleadings  are  often  defective.  In 
such  cases,  when  an  offer  to  amend  is  made, 
at  such  a  stage  in  the  proceedings  that  the 
other  party  will  not  lose  an  opportunity  to 
fairly  present  his  whole  case,  amendments 
should  be  allowed  with  great  liberality."  In 
Richardson  v.  Musser,  54  Cal.  198,  this  court, 
by  MoKiNSTRY,  J.,  said:  "There  can  be  no 
doubt  of  the  power  of  the  trial  court  to  re- 
lieve a  party  from  the  effects  of  a  stipulation 
which  admits  as  a  fact  that  which  is  not  true, 
if  the  application  is  made  in  proper  time." 
It  is  true  that  the  mistake  in  the  case  last 
cited  was  a  mistake  as  to  a  matter  of  fact;  but 
the  general  principle  announced  by  the  court 
is  in  accord  with  section  473  of  the  Code  of 
Civil  Procedure,  which  extends  the  power  of 
the  court  to  grant  relief  in  this  class  of  cases, 
"by  correcting  a  mistake  in  the  name  of  a 
party,  or  a  mistake  in  any  other  respect." 

The  principal  purpose  of  vesting  the  court 
With  this  discretionary  power  is  to  enable  it 
"to  mould  and  direct  its  proceedings  so  as  to 
dispose  of  cases  upon  their  substantial  mer- 
its," when  it  can  be  done  without  injustice 
to  either  party,  whether  the  obstruction  to 
such  a  disposition  of  cases  be  a  mistake  of 
fact  or  a  mistake  as  to  the  law;  althougli  it 
may  be  that  the  court  should  require  astrong- 
er  showing  to  justify  relief  from  the  effect  of 
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a  mistake  tn  law  than  In  case  of  a  mistake  as 
to  matter  of  fact.  The  exercise  of  the  power 
conferred  by  section  478  of  the  Code,  how- 
ever, should  appear  to  have  been  "in  further- 
ance of  justice,"  and  the  relief,  if  any,  should 
be  granted  upon  just-  terms.  In  this  case  it 
appears  that  the  trial  court  was  justified,  by 
the  showing  made,  in  believing  that  the  stip- 
ulation was  entered  into  by  plaintiff's  attor- 
ney inadvertently  and  by  mistake,  without 
the  knowledge  or  consent  of  plaintiff;  that  it 
admitted  material  averments  of  the  answer 
which  were  not  true;  and  that  the  effect  of 
the  stipolation  would  be  to  prevent  a  trial  of 
the  case  upon  its  true  merits,  and  that  the 
trial  would  thereby  result  in  injustice  to  the 
plaintiff.  The  terms  upon  which  the  relief 
was  granted  do  not  appear  to  have  been 
unjust.  There  is  no  complaint  that  the  de- 
fendant was  not  allowed  sulHcient  time  and 
opportunity  to  prove  the  allegations  of  her 
answer,  and  it  does  not  appear  that  $100,  paid 
her  by  the  plaintiff,  was  not  sufiScient  com- 
pensation for  all  detriment  suffered  by  the 
postponement  of  the  trial.  Therefore  it  does 
not  appear  that  the  setting  aside  of  the  stip- 
ulation was  an  abuse  of  the  discretionary 
power  of  the  trial  court. 

4.  The  finding  that  the  deed  from  Marion 
Thompson  to  .J.  W.  Ward  was  not  made  for 
or  on  behalf  of  plaintiff,  and  that  J.  W.  Ward 
never  held  the  title  to  the  property  described 
in  said  deed  for  plaintiff  as  security  or  other- 
wise, is  justified  by  the  positive  testimony  of 
J.  W.  Ward.  I  think  the  judgment  aud  or- 
der should  be  affirmed. 

We  concur:   Belcher,  C.  C;  Hatnb,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  affirmed. 


(82  Cal.  636) 

Adams  v.  Seaman  et  aL    (No.  13,443.) 
(Supreme  Court  of  California.    Jan.  25, 188a) 
Pkomissort  Note — Neootiabihtt. 
Under  CivU  Code  Cal.  i  8088,  which  provides 
that  "a  negotiable  instrument  must  be  made  pay- 
able in  money  only,  and  witfaout  any  condition  not 
certain  of  fulfillment, "  a  promissory  note  contain- 
ingf  a  provision  for  5  per  cent,  attorney's  fees  pa 
the  accrued  principal  and  Interest,  in  case  suit 
should  be   brought  for  Its  enforcement,  is  not 
negotiable. 

Department  2.  Appeal  from  superior 
court,  San  Diego  county;  Georgb  Puter- 
BAVGH,  Judge. 

Hunsaker  &  Britti  (Haggin,  Van  Ness  <£ 
Dibble,  of  counsel.)  for  appellant.  F.  W. 
Burnett,  for  respondents. 

McFablamd,  J.  This  action  was  brought 
by  plaintiff  upon  what  he  alleges  to  be  a 
negotiable  promissory  note  made  by  defend- 
ant Seaman  to  the  order  of  one  O.  S.  Hub- 
bell,  and  indorsed  and  assigned  by  Hubbeil 
to  plaintiff  before  maturity.  Seaman,  in  his 
answer,  pleads  as  set-off  certain  debts  due 
him  from  Hubbeil  before  the  assignment. 


Plaintiff  demurred  to  this  part  of  the  answer, 
and  his  demurrer  was  overruled.  After  trial 
the  court  allowed  certain  of  these  see-off s, 
and  gave  judgment  for  plaintiff  only  for  the 
balance  due  on  the  note,  after  deducting  the 
set-offs.  Plaintiff  appeals  from  the  judg- 
ment. The  only  question  presented  is,  was 
the  instrument  sued  on  a  negotiable  note? 
The  instrument  would  be  negutiable,  and,  in 
the  hands  of  an  indorsee  before  maturity, 
not  subject  to  any  equities  of  the  maker 
gainst  the  original  payee,  if  it  did  not  con- 
tain the  following  clause:  "Should  suit  ba 
commenced,  or  an  attorney  employed,  to  en- 
force the  payment  of  this  note,  I  agree  to  pay 
the  additional  sum  of  5  per  cent,  on  principal 
and  interest  accrued  as  attorney's  fees  in 
such  suit. "  The  court  below  held  that  this 
clause  rendered  the  note  non-negotiable,  and 
we  think  that  the  court  was  right  in  so 
holding. 

When  one  man  promises  to  pay  money  to 
another  in  the  future,  if  he  puts  that  promise 
in  the  form  of  a  negotiable  paper,  he  gives 
to  the  promise  ch.iracteristics  which  do  not 
lielong  at  all  to  ordinary  indebtedness.  If 
A.  merely  promises,  either  orally  or  by  com- 
mon writing,  to  pay  fi.  $1,000  at  the  explnv. 
tion  of  10  months,  and  during  that  time  B. 
becomes  indebted  to  A.  on  other  transactions 
in  the  sum  of  $500,  the  latter  sum  can  be  set 
off  against  the  former;  and  it  can  be  so  set 
off  against  ,an  assignee  of  B.  if  it  accrued 
before  notice  of  assignment.  But,  if  the 
promise  be  made  in  the  shape  of  a  nego- 
tiable promissory  note,  then,  if  B.  indorse 
the  note  before  the  expiration  of  the  10 
months  to  a  third  party,  the*  latter  can  com- 
pel A.  to  pay  him  the  whole  amount  of  the 
note,  no  matter  how  many  set-offs  he  may 
have  against  B.  In  order,  however,  for  this 
to  be  so,  the  note  must  clearly  comply  with 
the  requisites  of  negotiable  paper.  And  one  of 
the  main  requisites,  in  addition  to  negotiable 
words,  such  as  payable  "to  order"  or  "bear- 
er." is  absolute  certainty  as  to  the  amount 
of  money  to  be  paid;  a  certainty  which  most 
appear  on  the  face  of  the  instrument.  No 
part  of  the  amount  must  depend  on  any  con- 
tingency which  may  or  may  not  happen,  or 
upon  the  proof  of  any  fact  other  than  the 
genuineness  of  the  instrument  itself. 

There  have  been  many  conflicting  decisious 
in  other  states  on  the  question  whether,  at 
common  law,  a  promise  in  a  note  for  attor- 
ney's fees,  in  case  suit  be  brought,  destroys 
the  certainty  which  negotiable  paper  must 
have.  The  point  has  never  been  conclusively 
determined  by  this  court;  but  in  Chase  v. 
Whitinore.  68  Cal.  548,  9  Pac.  Rep.  942,  the 
opinion  of  the  court  contains  the  following 
language:  "Besides,  the  note  provided  for 
the  payment  of  a  reasonable  attorney's  fee, 
and  that,  under  our  Code,  destroyed  its 
uegotiubility.  *  *  *  In  other  states  the 
rule  is  not  uniform  upon  this  subject;  some 
of  them  holding  that  such  a  provision  does, 
and  oJi,hers  that  it  dues  not,  destroy  the  nego- 
tiable character  of  the  iustrument."    It  is 
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contended  by  appellant  that  Cliase  v.  Whlt- 
mora  Is  not  conclusive  authority  on  the 
point,  because  in  that  case  the  assignment 
was  made  after  the  maturity  of  the  note, 
and  the  language  quoted  was  not  necessary 
to  the  decision,  and  therefore  dietum.  This 
is  true;  but,  as  the  point  appears  to  have 
been  quite  elaborately  considered,  and  as  the 
opinion  was  concurred  in  by  the  whole  court 
in  bank,  what  was  said  is  entitled  to  great 
weiglit,  if  it  t)e  not  taken  as  authority  in  the 
strict  sense.  The  language  there  employed 
was  directly  based  on  tlie  provisions  of  our 
Civil  Go<Ie  upon  the  subject;  and  we  think 
that  it  correctly  applied  tlie  meaning  of  the 
Code  to  the  question  under  discussion.  Sec- 
tion 3087.  art.  1.  c.  1,  tit.  15.  Civil  Code,  is 
as  follows:  "A  negotiable  instrument  is  a 
written  promise  or  request  for  the  payment 
of  a  cei'tnin  sura  of  money  to  order  or  bearer, 
In  conformity  to  the  provisions  of  this  arti- 
cle." Section  'SOUS  (same  article)  provides 
that  "a  ni-gutiable  instrument  must  be  made 
payable  in  money  only,  und  without  any  con- 
dition not  ceittiin  of  fulfillment."  Section 
3093  is  as  follows:  "A  negotiable  instrument 
must  not  contain  any  other  contract  than 
such  as  is  s(>ecifled  in  this  article."  There 
are  other  sections  in  the  article,  not  material 
here.  These  Code  provisions  were  evidently 
intended  to  remove,  and  they  do  remove,  ail 
doubt  which  conflicting  judicial  decisions 
h:id  thrown  over  such  questions -as  the  one 
arising  in  the  case  at  bar.  Under  them  an 
instrument  is  not  negotiable  if  It  have  "any 
condition  not  certain  of  fulflllment."  In  the 
case  at  bar  the  instrument,  in  addition  to  the 
main  sum,  which  is  to  be  paid  absolutely, 
provides  for  another  sum,  to  be  paid  not  only 
upon  the  contingency  of  a  suit  being  brouglit, 
but  also  upon  the  other  condition  of  the 
employment  of  an  attorney.  It  makes  no 
difference  that  5  per  cent,  ia  adopted  as  the 
measure  of  the  attorney's  fee,  should  the 
contingency  of  the  employment  of  an  attor- 
ney happen,  even  admitting  that  a  court 
would  be  absolutfly  bound  to  allow,  in  the 
event  of  a  suit,  the  whole  amount  of  attor- 
ney's fee  mentioned  in  the  instrument,  which 
is  itself  a  doubtful  proposition.  Bank  t. 
Treadwell,  55  Cal.  379.  An  attorney's  fee, 
no  matter  how  estimated,  was  not  to  be 
paid  unless  "suit  be  commenced,  or  an  at- 
torney employed,"  each  being  a  "condition 
not  certain  of  fulfillment."  We  think, 
therefore,  thtJt  the  instrument  sued  on  whs 
not,  in  the  sense  of  current  commercial  paper, 
a  negotiable  promissory  note.  Judgment 
affirmed. 

We  concur:  Thornton,  J.  ;Shabpstein,  J. 
Hearing  io  bank  denied. 
(82  Cal.  688)  ■ 

Wysinger  v.  Crook.«hank.    (No.  13,287.) 

{Supreme  Court  of  California.    Jan.  87, 1890.) 
PuBuo  Schools— Exclusion  of  CSolorbd  Chil- 

DHEN. 

Under  PoL  Code  CaL  1 1M3,  providing  that 
^rnrvj  school,  unless  otherwise  provided  by  law. 


must  be  open  tor  the  admlBslon  of  all  children  be- 
tween six  and  twenty-one  years  of  age,  residing  in 
the  district,"  etc.,  colored  children  have  equal 
rights  with  white  children  to  admission  to  any  pub- 
lic school,  and  cannot  be  refused  admission  to  the 
same  school  with  white  children,  though  separate 
schools  have  been  eetablished  for  each  race. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Tulare  county; 
WiLUAH  W.  Gross,  Judge. 

W.  A.  ffray  and  Oregon  Sanders,  for  appel- 
lant.  ir.  O.  Bradley  and  W.  B.  Wallace,  for 
respondent. 

FooTB,  0.  This  is  an  application  for  a  writ 
of  mandate  to  compel  the  defendant.  Crook* 
shank,  a  teacher  of  a  public  school  located  in 
the  city  of  Visalis  school-district,  of  the  coun- 
ty of  Tulare,  to  admit  the  plaintiff  as  a  schol- 
ar. The  application  was  denied;  and  from 
the  judgment  rendered  therein,  and  an  order 
refusing  a  new  trial,  thisappeal  is  prosecuted. 

The  only  ground  for  the  refusal  of  th« 
teacher  to  admit  the  applit-ant  to  the  publio 
school  as  a  pupil  is,  as  stated  by  the  former, 
that  the  father  of  the  petitioner,  "'on  October 
1, 1888,  came  to  me,  at  the  publio  school  in 
Visalia,  with  a  boy  about  twelve  yean  of  age, 
named  Arthur;  Wysinger  said  he  had  brought 
his  boy  to  put  in  school.  He  said:  <  Here  is 
my  boy  to  put  in  your  school.'  I  told  him  to 
take  his  boy  to  Mr.  McAdams,  who  taught 
the  colored  school.  I  just  assigned  him  to 
the  colored  school.  I  refused  to  admit  hia' 
boy  to  the  public  school  on  Locust  street  be- 
cause he  was  colored,  and  because  this  publio 
colored  school  was  established  by  the  board 
of  education,  who  had  instructed  me  to  send 
the  colored  childran  to  that  colored  school. 
TI.ese  were  my  only  reasons  for  refusing  to 
admit  him  to  the  public  school  on  Locnst 
street."  -The  boy  thus  exclu<led  from  a  pub- 
lic school  established  for  white  children  is  a 
person  of  African  descent;  and  both  he  and 
Ills  father  are  colored  citizens  of  the  state  of 
California,  and  of  the  United  States. 

The  solequestion  to  be  determined  is  wheth- 
er or  not,  under  the  laws  of  this  state  touch- 
ing the  education  of  ciiildren  in  tlie  publio 
schools,  it  is  witiiin  the  power  of  the  board 
of  education  of  the  city  of  Visalia,  in  ttw 
county  of  Tulare,  to  establish  a  public  school 
exclusively  for  such  children  as  tlie  applicant, 
and  to  exclude  them  from  the  schools  estab- 
lished for  white  children.  At  the  date  of  the 
decision  rendered  by  the  appellate  court  of 
this  state  in  Ward  v.  Flood,  48  Cal.  37,  the 
statute  governing  tlie  admission  of  children 
to  public  schools  ran  thus:  "Sec.  53.  Every 
school,  unless  otherwise  provided  by  special 
law,  shall  be  open  for  the  admission  of  all 
while  children  l)etween  five  and  twenty-ona 
years  of  age  residing  in  that  school-district; 
and  the  tjoard  of  trustees  or  board  of  educa- 
tion shall  have  power  to  admit  adults,  and 
children  not  residing  in  the  district,  whenever 
good  reasons  exist  for  such  exceptions. 
*  *  *  Sec.  56.  The  education  of  children 
of  African  descent  and  Indian  children  shall 
be  provided  tor  in  separate  schools.    Upon 
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the  written  appliciition  of  the  parents  or 
guardians  of  at  least  ten  such  children  to  any 
board  Df  trustees  or  board  of  education,  a  sep- 
arate school  shall  be  established  for  the  edu- 
cation of  such  children;  and  the  education  of 
a  less  number  may  be  provided  for  by  the 
trustees,  in  separate  schools,  in  any  other 
manner.  Sec.  57.  The  same  laws,  rules,  and 
regulations  which  apply  to  schools  for  white 
children  shall  apply  to  schools  for  colored 
children."  Laws  1869-70,  p.  838.  In  pur- 
suance of  these  statutes,  the  t>o»rd  of  educa- 
tion of  the  city  and  county  of  San  Francisco 
adopted  a  rule  which  provided  that  "children 
of  African  or  Indian  descent  shall  not  be  ad- 
mitted into  schools  for  white  children;  but 
separate  scliools  shall  be  provided  for  them, 
in  accordance  with  the  California  school  law." 
It  WHS  held  in  the  case  supra  that  separate 
schouLs  for  colored  chlldreu  of  Africiin  descent 
might  be  established,  and  that  such  establish- 
ment was  not  in  conflict  with  the  constitu- 
tion of  the  state,  nor  with  the  thirteenth  and 
fouite  nth  amendments  to  the  constitution  of 
the  United  States,  but  that  the  legislHture 
could  not  exclude  children  from  the  beneflts 
of  a  system  of  education  provided  for  the 
youth  of  the  state  merely  because  such  chil- 
dren, so  excluded,  were  of  African  descent. 
It  was  there  said,  at  page  56:  "  In  order  to  pre- 
vent possihie  misapprehension,  however,  we 
think  proper  to  add  that  in  our  opinion,  and 
as  the  result  of  the  views  here  announced, 
the  exclusion  of  colored  chiMren  from  schools 
where  white  children  attend  as  pupils  cannot 
be  supported,  except  under  the  conditions  ap- 
pearing in  the  present  case;  that  is,  except 
where  separate  scliools  are  actually  main- 
tained for  the  education  of  colored  children; 
and  that,  unless  such  separate  schools  be  in 
fact  maintained,  all  children  of  the  school 
distrii-t,  whether  white  or  colored,  have  an 
equal  right  to  become  pupils  at  any  common 
school  organized  under  the  laws  of  the  state, 
and  have  a  right  to  registration  and  admis- 
sion as  pupils  in  the  order  of  their  registra- 
tion, pursuant  to  the  provisions  of  subdivis- 
ion 14  of  section  1617  of  the  Political  Code." 
If  the  statutes  as  they  stood  when  the  de- 
cision supra  WHS  made  had  remained  the  law 
of  the  state  at  the  time  when  the  petitioner 
made  his  application,  there  can  be  no  ques- 
tion but  that  it  might  have  been  lawfully  re- 
fused, as  a  separate  school,  in  all  respects 
like  the  wbiteschool  in  the  same  district,  had 
been  established  for  children  of  African  de- 
scent. But,  following  this  decision,  by  an 
act  of  the  legislature  passed  April  7,  1880, 
(Amend.  1880,  p.  47,)  sections  1669-1671  of 
the  Political  Code  were  repealed.  They  were 
as  follows:  "Sec.  1669.  The  education  "of 
children  of  African  descent,  and  Indian  chil- 
dren, must  be  provided  for  in  separate  schools: 
provided  that,  if  the  directors  or  trustees 
fail  to  provide  such  separate  schools,  then 
such  children  must  be  admitted  into  the 
schools  for  white  children.  Sec.  1670.  Upon 
the  written  application  of  the  parents  or 
guardian  of  such  children  to  any  board  of 


trustees  or  board  of  education,  a  separate 
school  must  be  established  for  the  education 
of  such  children.  Sec.  1G71.  Thesamelaws, 
rules,  and  regulations  which  apply  to  schools 
for  white  children  apply  to  schools  for  col- 
ored children."  Deer.  Pol.  Code,  note  at 
foot  of  page  290.  Section  1662  of  the  Polit- 
-ical  Code  was  by.  the  same  act  amended  so  as 
to  omit  the  word  "white"  before  the  word 
"children,"  as  it  had  stood  before  that  time, 
and  as  amended  it  read:  "Every  school,  un- 
less otherwise  provided  by  law,  must  be  open 
for  the  admission  of  all  children  betwe<-n  six 
and  twenty-one  years  of  age  residing  in  the 
district;  and  the  board  of  trustees  or  city 
board  of  education  have  power  to  admit 
adults  and  children  nut  residing  in  the  dis- 
trict whenever  good  reasons  exist  therefor. 
Trustees  shall  have  the  power  to  exclude 
children  of  flithy  and  vicious  habits,  or  chil- 
dren suffering  from  contagious  or  infections 
diseases." 

Following  the  repeal  and  amendment  of 
the  sections,  supra,  a  Mongolian  or  Chinese 
child  applied  for  admission  to  a  public  school 
for  white  children  established  in  the  city  and 
county  of  San  Fnincisco.  Its  adnussion  was 
refused  by  the  teacher  of  the  scbuul,  and  an 
application  for  a  writ  of  mandate  was  made 
to  compel  admission.  The  appellate  court, 
in  Tape  v.  Hurley,  66  Cal.  473,  6  Pac.  Rep. 
129,  speaking  by  Mr.  Justice  Sharpstein, 
held  that  such  Chinese  or  Mongolian  child 
could  not  be  excluded  from  a  white  school. 
And  it  was  there  said,  in  reference  to  section 
1662,  supra,  as  amended  by  striking  out  the 
word  "white"  before  the  word  "children," 
(erroneously  printed  as  section  1667  in  the 
opinion:)  "That  is  the  latest  legislative  ex- 
pression on  the  subject,  and  was  passed  as 
late  as  1880.  Prior  to  that  time  the  tirst 
clause  of  the  section  readf  'Every  school, 
unless  otherwise  provided  by  special  statute, 
must  be  open  for  the  admission  of  all  white 
children,  between  Hve  and  twenty-one  years 
of  age,  residing  in  the  district.'  As  amended, 
the  clause  is  broad  enough  to  include  all  chil- 
dren who  are  not  precluded  from  ent-ring  a 
public  school  by  some  provision  of  law;  and 
we  are  not  aware  of  any  law  which  forbids 
the  entrance  of  children  of  any  race  or  nii- 
tionality.  The  legislature  not  only  declares 
who  shall  be  admitted,  but  also  who  may  be 
excluded;  and  it  does  not  authorize  the  ex- 
clusion of  any  one  on  the  ground  upon  which 
alone  the  exclusion  of  the  respondent  here  is 
sought  to  be  justified.  The  vicious,  the  filthy, 
and  those  having  contagious  or  infectious 
diseases,  may  be  excluded,  withotjt  regard 
•to  their  race,  color,  or  nationality.  *  *  * 
In  this  case,  if  effect  be  given  to  the  inten- 
tion of  the  legislature  as  indicated  by  the 
clear  and  unambiguous  language  used  by 
them,  respondent  here  has  the  same  right  to 
enter  a  public  school  that  any  other  child  has. 
*  *  *  The  board  of  ed  ucation  has  power 
•to  make,  establish,  and  enforce  all  neces- 
sary and  proper  rules  and  regulations  not 
contrary  to  law,'  and  none  other.    St.  1871- 
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72,  p.  846.  Teachers  cannot  justify  a  viola- 
tion of  law  on  ttie  ground  tliat  a  resolution 
of  the  board  of  education  required  thetn  to 
do  so. "  After  the  rendition  of  the  j  udgment 
in  this  case,  the  legislature,  in  1885,  amended 
section  1662  of  the  Political  Code  so  as  to  add, 
after  the  word  "diseases,"  "and also  to  estab- 
lish separate  schools  for  children  of  Mongo- 
lian or  Chinese  descent.  When  such  separata 
schools  are  established,  Chinese  or  Mongolian 
children  must  not  be  admitted  into  any  other 
school.'*  Deer.  Pol.  Code,  §  1662.  And  so 
the  law  existed  upon  the  subject  at  the  date 
of  the  institution  of  this  action,  and  so  it 
stands  now.  It  must  appear  cleai;,  therefore, 
that  the  power  to  establish  separate  public 
schools  for  children  of  African  descent,  and 
to  exclude  them  from  the  public  schools  es- 
tablished for  white  children,  has  been  taken 
away  from  boards  of  scliooi  trustees  and 
boards  of  education,  and  that  the  power 
claimed  by  the  teacher  and  the  board  ofedu- 
cation  of  the  city  of  Yisalia  does  not  exist. 
If  it  had  been  intended  by  the  law-making 
department  of  the  government  to  invest  such 
boards  with  the  power  claimed,  it  would  have 
given  it  as  expressly  as  it  was  taken  away  by 
the  repeal  and  amendment  of  the  statutes 
which  once  authorized  it;  and  especially  is 
this  plainly  to  be  discerned  when  section  1662, 
supra,  as  it  now  stands,  gives  the  power  to 
establish  separate  schools  for  Chinese  or  Mon- 
golian children,  but  none  other. 

The  whole  policy  of  the  legislative  departs 
ment  of  the  goverment  upon  this  matter  is 
easily  gathered  from  the  course  of  legislation 
shown  herein;  and  there  can  be  no  doubt  but 
that  it  was  never  intended  that,  as  a  matter 
of  classification  of  pupils,  the  right  to  estab- 
lish separate  schools  for  children  of  African 
descent,  and  thereby  to  exclude  them  from 
white  schools  of  the  proper  district,  should 
be  given  to  such  boards,  under  section  1617 
of  the  Political  Code,  which  reads:  "The 
powers  and  duties  of  trustees  of  school-dis- 
tricts and  of  boards  of  education  in  cities  are 
as  follows:  (1)  To  prescribe  and  enforce 
rules  not  inconsistent  with  law,  or  those  pre- 
scribed by  the  state  board  of  education,  for 
their  own  government,  and  the  government 
of  schools. "  If  the  people  of  the  state  desire 
separate  schools  for  citizens  of  African  de- 
scent and  Indians,  their  wish  may  be  accom- 
plished by  laws  enacted  by  the  law-making 
department  of  the  government  in  accordance 
with  existing  constitutional  provisions.  But 
this  course  has  not  been  pursued,  as  the  law 
now  stands;  and  the  powers  given  to  boards 
of  education  and  school  trustees,  under  sec- 
tion 1617  of  the  Political  Code,  do  not  include 
the  right  claimed  by  the  board  of  education 
of  Yisalia.  For  these  reasons  we  advise  that 
the  judgment  and  order  be  reversed,  and  the 
court  below  directed  to  issue  a  mandate  com- 
pelling the  admission  of  the  appellant  as 
prayed  for. 

We  concur:    Belobbr,  C.  C.  ;  Hatme,  0. 

Feb  CuBiAif.    For  the  reasons  given  in 


the  foregoing  opinion  the  Judgment  and  or- 
der are  reversed,  and  the  court  below  is  di- 
rected to  issue  a  mandate  compelling  the  ad- 
mission of  the  appellant  as  prayed  for. 

C82  Cal.  631) 


Hansom  o.  Obahah.    (N'o.  18,130.) 
(Supreme  Cawrt  of  Califomia.    Jan.  HI,  1800.) 

Attachmbnt — Non-Rbsideitt — DomoiuL 

1.  A  railroad  contractor,  who  has  left  the  state, 
and  has  gone  to  a  foreign  country  for  the  purpose. 
of  prosecuting  his  business  there,  and  who,  if  suo- 
oessf  ol  in  obtaining  contracts,  will  remain  at  least 
as  long  as  will  be  neoessary  for  their  completion, 
and  who  has  actually  been  gone  four  months, 
though  he  has  repeatedly  stated  before  leaving 
that  ne  intended  to  return  shortly,  is  "  not  resid- 
ing"  in  the  state  within  the  meaning  of  Code  Civil 
Froo.  CaL  if  5S7,  which  provides  tiiat  a  writ  of  at- 
tachment may  issue  where  the  defendant  Is  "not 
residing  "  in  the  state. 

a.  PoL  Code  Cal.  §  B3,  which  provides  that  ••res- 
idence" is  the  place  where  one  remains  when  not 
called  elsewhere  for  labor  or  other  special  or  tempo- 
rary purpose,  and  to  which  he  returns  in  seasons  of 
repo^;  that  there  can  only  be  one  residence;  and 
that  It  can  be  changed  only  by  the  union  of  act  and 
intent,— was  not  intended  to  apply  to  the  attach- 
ment law,  even  if  it  can  be  considered  as  establish- 
ing the  rule  that  one  who  has  a  settled  abode  for 
the  time  being  in  another  state,  for  the  purposes 
of  business  or  pleasure,  shall  be  treated  as  a  resi- 
dent. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; £.  Parkeb,  Judge. 

F.  W,  Burnett,  for  appelhint.  Henderson 
i£  McDonald,  for  respondent. 

Hatnk,  C.  This  is  an  appeal  from  an  or- 
der refusing  to  dissolve  an  attachment.  The 
attachment  was  issued  upon  an  affidavit  that 
the  defendant  was  a  non-resident,  and  the 
motion  to  dissolve  was  upon  the  ground  that 
the  afiSdavit  was  not  true,  and  tliat  the  de- 
fendant was  a  resident.  The  aflidavits  read 
upon  the  hearing  consist  in  great  piirtof  mere 
conclusions  and  statements  on  information 
and  belief.  The  following  facts,  however, 
appear  to  be  undisputed:  The  defendant, 
Graham,  was  a  contractor  for  the  building 
of  railroads  and  other  similar  works.  In 
1884  he  left  his  former  residence,  and  es- 
tablished himself  in  Victoria,  B.  C.  In  1886 
he  left  that  place,  and  finally  settled  in  San 
Diego,  with  the  intention  of  engaging  in 
business  there.  While  in  San  Diego  he  lived 
in  hotels  and  lodging-houses.  After  about 
10  months,  business  became  dull,  and  he 
stored  his  contractor's  tools  and  implements, 
and  in  June,  1888,  went  to  Chili  for  the  pur- 
pose of  engaging  in  business  there.  In  Oc- 
tober, 1888,  the  attachment  was  levied,  at 
which  time  he  had  not  returned  from  Chili. 
It  further  appears  that  the  purpose  of  going 
to*  Chili  was  to  get  contracts  in  his  line  of 
business,  of  which  he  had  beard.  So  much 
is  undisputed.  It  does  not  distinctly  appear 
how  long  such  contracts  would  take  to 
fill  if  he  succeeded  in  getting  them.  In 
this  regard  the  plaintiff  states  in  his  affi- 
davit, upon  information  and  belief,  that  the 
defendant  had  gone  to  Chili  with  the  inten< 
tion  "of  engaging  in  railway  contracting,  In- 
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volvlng  millions  of  dollars  and  years  of  time 
for  completion,  the  said  work  necessitating 
an  extended  residence  of  many  years  dura- 
tion," and  that,  should  it  be  necessary  for 
bim  to  return  to  the  United  States,  such  re- 
turn would  be  only  for  the  temporary  pur- 
pose of  arranging  bis  business  affairs  In  s»id 
county  of  San  Diego  preparatory  to  the  re- 
moval of  said  ouldt  to  the  republic  of  Chili. 
The  defendant  produced  many  aflldavits  to 
tbeeftectthut  Graham  bad  stated  before  leav- 
ing that  he  intended  to  return  shortly;  and 
the  affiants  oSer  their  conclusions  to  the  effect 
thai  he  always  intended  to  return,  and  that 
he  was  still  a  resident  of  California.  As 
above  stated,  the  afiSdavits  on  each  side  are 
vague  and  unsatisfactory.  We  think  that 
It  sufficiently  appears,  however,  that  defend- 
ant went  to  Chili  for  the  purpose  of  prose- 
eating  his  business  of  contractor  there,  and 
that,  if  successful  in  obtaining  contracts,  he 
would  remain  at  least  as  long  as  would  be 
necessary  for  their  completion;  and  that  be 
iiad  been  gone  about  four  months  without  re- 
turning. ^ 

Upon  these  facts  the  question  arises 
whether  the  judge  of  the  court  below  was 
right  in  holding  that  the  defendant  was  a 
non-resident.  The  statute  in  relation  to  at- 
tachments provides  that  the  wi  it  may  issue 
when  the  defendant  is  "not  residing"  in  this 
state.  Code  Civil  Pruc.  §  537.  In  the  next 
section  it  is  provided  that  the  plaintilT  must 
present  an  affidavit  that  the  defendant  "is  a 
non-resident,"  These  two  phrases  seem  to 
have  been  ased  as  equivalent  in  meaning. 
Whether  they  are  so  in  strictness  or  not  need 
not  be  considered.  13ut  we  think  that  the 
residence  referred  to  is  an  actual,  as  contra- 
distinguished from  a  constructive  or  legal, 
residence;  and  that  there  may  be  such  an  act- 
ual residence,  notwithstanding  a  general  in- 
tention to  return  to  the  place  of  legal  resi- 
dence or  domicile.  This  was  held  in  a  well- 
considered  case  in  Virginia,  in  which  the 
facta  were  nearly  the  same  as  those  involved 
bere.  There  a  person  domiciled  in  Washing- 
ton city  removed  to  Virginia  with  the  inten- 
tion of  remaining  there  for  nine  months,  or 
for  such  additional  time  as  might  be  required 
to  complete  certain  contracts  for  building 
parts  of  a  railroad.  He  rented  his  residence 
in  Waahingtun,  but  without  any  intention  of 
abandoning  his  domicile  there,  and  during 
bij  stay  in  Virginia  he  always  claimed  Wash- 
ington as  his  place  of  residence,  and  declared 
bis  intention  of  returning  there  as  soon  as 
bis  contracts  should  be  completed.  Upon 
these  facts  it  was  held  that,  for  the  purposes 
of  the  attachment  law,  he  was  a  resident  of 
Virginia;  and  the  court  said:  "It  is  apparent 
that  the  word  •  residence,'  like  that  of  *  dom- 
icile,' is  often  used  to  express  different  mean- 
ings, according  to  the  subject-matter.  In 
statutes  relating  to  taxation,  settlements, 
right  of  suffrage,  and  qualification  for  of- 
fice, it  may  have  a  very  different  construc- 
ticm  from  that  which  belongs  to  it  in  the 


statutes  relating  to  attachments.  In  the  lat- 
ter actual  residence  is  contemplated,  as  dis- 
tinguished from  legal  residence.  •  *  • 
While,  on  the  one  hand,  the  casual  or  tem- 
porary sojourn  of  a  person  in  this  state, 
whether  on  business  or  pleasure,  does  not 
make  him  a  resident  of  this  state,  within  the 
meaning  of  the  attachment  laws,  especially 
if  his  personal  domicile  be  elsewhere,  so,  oa 
the  other  hand,  it  is  not  essential  he  should 
come  into  this  state  with  the  intention  to 
remain  here  permanently,  to  constitute  him  a 
resident."  Long  v.  Ryan,  30  Grat.  720. 
Decisions  similar  in  principle  have  been  made 
in  other  states.  Frost  v.  Brjsbin,  19  Wend. 
11;  Krone  v.  Cooper,  43  Ark.  547;  Morgan 
V.  Kunes,  54  Miss.  311 ;  Burrill  v.  Jewett,  2 
Rob.  (N.  y.)  701;  Haggart  v.  Morgan,  5  N. 
y  423;  Nailor  v.  French,  4  yeatcs,  241; 
Bank  v.  Merrit,  13  N.  J.  Law,  134;  Stout 
V.  Leonard,  37  N.  J.  Law,  495;  Swanev  v. 
Hutchins,  18  Neb.  266, 13  N.  W.  Rep.  282. 

And  the  rule  seems  to  rest  upon  sound 
principle.  The  reason  of  allowing  an  at- 
tachment against  a  non-resident  was  that  it 
was.  one  mode  of  acquiring  jurisdiction  in  a  - 
suit  against  him.  And  this  purpose  would 
not  be  satisfied  if  the  debtor  could  preserve  a 
constructive  residence  in  the  state  by  virtue 
of  a  general  intention  to  return,  when  he 
was  in  fact  residing  in  another  state.  The 
rule,  indeed,  has  not  gone  so  far  as  to  cover 
the  case  of  a  mere  transient  journey.  But 
-where  a  man  has  a  settled  abode  for  the  time 
being  iu  another  state  for  purposes  of  busi- 
ness or  pleasure,  we  think  that  both  reason 
and  authority  require  him  to  be  treated  as  a 
non-resident  of  this  state,  within  the  mean- 
ing of  the  attachment  law.  We  have  not 
overlooked  section  52  of  the  Political  Code.' 

But,  if  a  different  rule  is  there  provided, 
we  think  that  the  provision  was  not  intended 
to  apply  to  the  attachment  law.  In  the  light 
of  these  principles,  we  think  that  it  does  not 
appear  that  Graham  was  a  resident  of  Cali- 
fornia after  his  departure  for  Chili.  It  hav- 
ing been  shown  that  he  left  the  state  for  the 
purpose  of  engaging  in  business  in  a  foreign 
country,  a  prima  facie  case  of  non-residence 
was  made  out,  and  we  do  not  feel  that  we 
can  say  that  the  contrary  was  shown.  We 
therefore  advise  that  the  order  appealed  from 
be  affirmed. 

We  concur:    Bblohbb,  0.  0.;  Foots,  G. 

Per  Curiam.  For  the  reasons  given  in 
foregoing  opinion  the  order  appealed  from  is 
affirmed. 

'Pol.  Code  Cal.  |  52,  provides:  "In  determining 
the  plEu;e  of  residence,  the  following  rules  are  to 
bs  observed:  (1)  It  is  the  place  where  one  re- 
mains when  not  called  elsewhere  for  labor  or  other 
special  or  temporary  purpose,  and  to  which  he  re. 
turns  In  seasons  of  repose.  (2)  There  can  only  be 
one  residence.  (S)  A  residence  cannot  be  lost  un- 
til another  is  gained.  *  *  *  (7)  The  residenoo 
can  be  changed  only  by  the  nnioii  of  aot  and  in- 
tent." 
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HoLTON  t.  Noble  et  al.    (No.  18,256.) 

•  Svpreme  Cmrt  of  California.    Jan.  28, 1890.) 

AcTiox  FOR  Rest — Coonter-Claim— Frauddlkst 

Repkesextations — Afpeai/Abi,e  Order. 

1.  In  an  action  to  recover  rents  due  under  a 
lease,  a  plea  as  a  defense  of  false  representations 
made  b,v  plaintiff  as  to  the  number  of  acres  planted 
in  certain  crops  is  no  defense,  where  defendant 
failed  to  plead  such  deficit  as  a  counter-claim,  or  to 
avei'damage  by  the  false  representations. 

2.  Representations  aa  to  the  harvest  lanC  sown 
in  certain  crops  would  produce  are  matters  of  opin- 
ion, and  cannot  be  regarded  as  fraudulent. 

8.  An  agreement  to  accept  a  smaller  sum  in 
discharge  of  a  larger,  and  to  take  a  note  extending 
the  time  for  payment,  does  not  extinguish  the 
larger  sum,  unless  the  agreement  is  executed  by 
giving  the  note  or  making  the  payment. 

4.  An  order  allowing  judgment  on  the  plead- 
ings is  not  appealable,  but  it  may  be  reviewed  on 
appeal  from  the  judgment. 

Department  2.  Appeal  froin  superior 
court,  Fresno  county;  J.  B.  Campbell, 
Judge. 

Qrady  &  Avatin,  for  appellants.  Meuas  <£ 
Edwards,  for  respondent. 

'TnonNTON,  J.  Apical  by  defendants. 
This  action  was  brought  to  recover  rent  due 
on  a  written  lease  executed  by  plaintiff  to  de- 
fendants tor  one  year,  eomniencing  January 
6,  1888,  and  ending  the  5tli  of  January,  1889. 
The  lease  was  for  two  years,  commencing  on 
the  day  above  raentione<l,  in  1888,  and  end- 
ing on  the  5th  day  of  January,  189U.  Tlie 
stipulated  rent  wiis  $3,200  a' year  for  the  first 
year,  payable  on  the  20th  day  of  December, 
1888,  and  for  tlie  second  year  on  the  same 
day  of  December,  1889.  The  defendants 
went  into  possession  under  the  lease,  and  oc- 
cupied the  premises  until  the  20tli  day  of 
January,  1889.  The  defendants  filed  an  an- 
swer, in  which  theyset  forth  tliat,  before  tlie 
lease  was  entered  into,  plaintiff  made  certain 
false  representations  to  the  defendants  as  to 
the  number  of  acres  of  the  land  on  which 
there  was  a  good  stand  of  alfalfa;  that  he 
represented  that  there  were  180  acres  in  good 
stand  of  alfalfa,  while  in  truth  and  in  fact 
there  were  not  more  than  80  acres.  It  is 
further  averred  that  plaintiff  represented  tliat 
the  land  so  sown  in'alfalfa  would  produce  at 
least  8  tons  of  hay  to  the  acre,  while  in  fact 
said  80  acres  would  or  did  produce,  with 
the  best  tillage  and  care,  less  than  4  tons  per 
acre,  and  the  balance  of  said  180  none;  that 
plaintiff  also  represented  that  the  40  acres  of 
grape  vines  on  the  land  would  produce  at 
least  from  a  ton  to  two  tons  of  raisins  per 
acre,  wliile  in  fact  the  40  acres  produced  only 
6  tons  of  raisins ;  that  defendants  relied  on  the 
said  representations  of  plaintiff,  and  for  this 
reason,  and  not  otherwise,  leased  the  land; 
that  the  only  reason  why  they  did  lease  this 
land  was  that  they  believed  the  statements  so 
made  by  plaintiff  to  be  true. 

The  alleged  representations  of  the  plaintiff 
as  to  the  amount  that  the  alfalfa  and  grape 
vines  would  produce  were  clearly  matter  of 
opinion,  and  cannot  be  regarded  as  fraudu- 
lent. It  may  be  conceded  that  the  represen- 
tation as  to  the  number  of  acres  in  the  laud 


was  a  fraudulent  representation,  and  defend- 
ants, if  they  had  properly  pleaded  it  as  a 
counter-claim,  might  have  been  allowed  tc 
reduce  the  stipulated  rent  by  tlie  amount  of 
damage  sustained.  But  they  neither  aver 
that  they  were  damaged  by  such  representa- 
tions, nor  do  they  set  forth  to  what  amount 
they  were  damaged.  The  alleged  fraud  is 
pleaded  as  a  di-fense  to  the  action,  witliout 
any  showing  tliat  defendants  were  damaged 
at  all.  ^Fraud,  without  damage,  furnishes 
no  ground  for  action,  nor  is  fraud  without 
damage  a  defense. 

It  is  averred  in  the  answer  that  plaintiff 
agreed  to  take  S2,400  in  full  payment  of  the 
$3,200  rent  sued  for,  and  to  extend  the  time 
of  payment  of  the  rent  mentioned  for  the 
period  of  six  months  on  a  note.  The  answer 
shows  that  this  agreement  was  never  exe- 
cuted. The  money  was  never  paid,  nor  was 
a  note  executed,  as  alleged  to  have  been 
agreed.  Unless  the  agreement  to  accept  the 
smaller  sum  in  discharge  of  the  larger  was 
carried  out,  the  obligation  to  pay  the  larger 
sum  WHS  never  extinguished  or  discharged. 
There  was  no  execution  of  the  agreement  or 
accord,  and  hence  the  original  obligation  re- 
mained unaffected.  The  accord  maybe  bind- 
ing on  the  parties,  but  it  does  not  discharge 
the  obligation  it  is  made  to  satisfy  until  it  is 
executed.  Execution  alone  is  satisfaction. 
The  averments  in  the  answers  set  forth  no 
defense  to  the  action  in  whole  or  in  part. 
Hence  the  motion  of  plaintiff  for  judgment 
on-  the  pleadings  was  properly  granted,  and 
the  judgment  must  be  aifirmed. 

The  defendants  also  appeal  from  the  order 
of  the  court  below  allowing  judgment  on  the 
pleiulings.  This  is  not  an  appealable  order, 
and  therefore  the  appeal  from  it  is  dismissed. 
This  order  may,  however,  be  reviewed  on  an 
appeal  from  the  jud^iment,  and  this  has  been 
done,  as  appears  above.  Tlie  record  shows 
no  error,  and  the  judgment  is  affirmed. 


We  concur: 

STEIN,  J. 


McFauland,  J.;   Shakp- 


JuDsoN  r>.  Lyford  et  al. 


(3  Cal.  Unrep.  199) 
(No.  12.0.02.)! 


{Supreme  Court  of  California.    Dec.  20, 18S9.) 
Judicial  Sale — ^Rights  of  Purchaser. 

1.  D.,  against  whom  plaintiff  held  a  judgment, 
succeeded,  on  his  wife's  death,  to  one-third  of  her 
lands,  and  conveyed  his  interest  to  defendant 
in  trust  to  be  leased,  and  one-half  of  the  profits 
applied  to  his  support  during  his  life,  and  at  his 
death  the  whole  to  go  to  his  children.  After  the 
execution  of  the  trust-deed,  plaintiff  levied  an  ex- 
ecution on  D.'s  interest  in  the  land,  and  at  the 
sale  bid  it  in,  taking  a  sheriff' s  deed.  Afterwards, 
plaintiff  received  the  balance  due  on  the  judgment, 
and  entered  a  satisfaction  in  full.  Held,  that  at 
the  time  of  the  sale  under  execution  the  legal  title 
was  in  defendant,  and  plaintiff,  under  the  sheriff's 
deed,  took  nothing  but  D.'s  equitable  interest 
therein,  which  ceased  on  D.'s  death. 

2.  Whatever  may  have  been  plaintiff's  right, 
as  a  creditor,  to  set  aside  the  deed  of  trust  because 
given  to  hinder  and  defraud  creditors,  it  was  lost 
by  his  purchasing  the  "right,  title,  and  interest  of 
D. "  in  the  property,  and  accepting  the  balance 
due  on  the  judgment,  and  acknowledging  satisfac- 
tion thereof,  and  he  thereafter  had  no  other  stand- 

>  Rereried  la  banc.     Sec  24  Pac.  288,  84  Cal.  SOf. 
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Ing  than  that  of  a  purchaser  at  an  execution  sale, 
subject  to  the  rule  of  caveat  emptor. 

Department  1.  Appeal  from  Biiperior  court, 
Marin  county;  E.  B.  Mahon,  Judge. 

£.  F.  Utoortjigner,  (  Walter  Van  Dyke,  of 
counsel,)  for  appellant.  Sawyer  &  Burnett, 
for  respondents. 

Paterson.  J.  On  tlie  7tli  day  of  Novem- 
ber, 1881,  a  judgment  was  entered  in  the  su- 
perior court  in  favpr  of  Micliael  Lynch,  and 
against  T.  B.  DelTebach,  for  the  sum  of 
^,446.74,  and  on  the  day  following  it  was 
assigned  by  Lynch  to  the  plaintiff  herein. 
On  September  15.  1883,  Mrs.  Deffebach 
died,  and  T.  B.  succeedt'd  to  an  undivided 
one-third  of  her  estate,  the  same  being  the 
lands  described  in  the  complaint.  On  Octo- 
ber llHh  following,  Deffebach  conveyed  the 
property  to  defendant  Lyford,  as  trustee,  in 
trust  for  him  (said  D.)  and  his  four  minor 
children.  By  the  terms  of  the  trust  Lyford,  as 
trustee,  was  to  sell  sufficient  of  the  interest  of 
D.  to  pay  off  all  debts  of  the  estate  of  Mrs. 
D.,  deceased;  lease  the  remainder  of  his  {anid 
D.'s)  interest  upon  such  terms  as  said  trustee 
should  think  proper;  anil  out  of  the  rentals 
pay  taxes,  and  expenses  of  caring  fur  the 
property,  render  one-half  of  the  surplus 
profits  to  said  D.  for  his  support  during  his 
natural  life,  and  upon  his  death  to  apply  the 
whole  of  the  surplus  to  the  support  and  edu- 
cation  of  the  children;  further,  to  convey, 
npon  T.  B.  Deffebach,  Jr's.,  becoming  of  age, 
or,  in  the  event  he  should  not  live  so  lon^, 
then  when  the  youngest  child  living  should 
become  of  age,  to  the  said  cliildren  or  the 
survivors  of  them,  said  property,  share  and 
share  alike.  An  execution  on  the  judgment 
was  issued  out  of  the  superior  court  on  the 
13th  day  of  November,  1888,  and  levied  on  all 
the  right,  titli',  and  interest  which  Thomas  B. 
Deffel)ach  had  in  said  property  on  said  13th 
day  of  November,  and  on  December  loth, 
following,  was  executed  by  a  sale  of  the 
property  to  this  plaintiff  for  the  sum  of 
99,500.  At  the  time  of  this  levy  the  lien  of 
the  judgment  upon  this  land,  if  any  tliere 
bnd  ever  been,  had  ceased.  No  redemption 
having  been  made,  a  certificnte  and  sheriff's 
deed  were  issued  to  plaintiff  in  due  time  and 
in  due  form,  Deffebach  died  on  June  24, 
1884.  The  defendant  Lrford  is  the  adminis- 
trator of  the  estiite  of  T.  B.  D.,  deceased, 
and  is  also  guardian  of  the  minor  cliildren. 
After  the  answers  of  the  defendants  were 
filed  herein,  to-wit,  on  November  13,  1884, 
the  ptaintifit  having  received  from  tlie  de- 
fendant the  balance  due  upon  the  judgment 
in  the  case  of  Lynch  v.  Deffebach,  entered  a 
satisfaction  in  full  of  the  judgment  therein. 
This  action  was  commenced  on  August  21, 
1884,  to  set  aside  the  deed  of  trust  from 
Deffebach  to  Lyford  as  fraudulent  and  void, 
and  to  quiet  the  title  of  plaintiff  to  the  prem- 
ises. The  court  found  that  D.  was  not  in- 
solvent at  the  time  of  the  death  of  his  wife; 
that  the  deed  to  Lyford  was  without  any 
moneyed  consideration;  that  Lyford  knew 


nothing  of  the  indebtednness  of  D.  at  the 
time  he  accepted  tite  trust;  that  the  trust- 
deed  was  not  made  in  fraud  of  plaintiff,  or 
of  his  rights,  or  with  the  intent  to  hinder, 
delay,  or  defraud  creditors;  (hat  the  equity 
held  by  D.,  and  purchased  by  plaintiff,  ceaseil 
upon  the  death  of  D.,  and' that  plaintiff  is 
not  the  owner  of  the  property  described  in 
the  complaint,  or  any  part  of  it,  or  interest 
therein.  Judgment  followed  for  defendant, 
and  plaintiff  appealed.  Upon  the  facts  ad- 
mitted, provetl,  and  found,  the  judgment  is 
right  and  should  be  affirmed.  The  equitable 
interest  retained  by  D.  was  subject  to  execu- 
tion. Section  688,  Code  Civil  Proc.  Lyford. 
the  trustee,  was  to  receive  the  rents,  and  ap- 
ply them  to  the  maintenance  of  the  onstui 
que  trust,  and  after  the  death  of  D.  was  to 
convey  to  the  children;  he  therefore  held 
the  legal  title.  Robinson  v.  Grey,  9  East,  1; 
Silvester  v.  Wilson,  2  Term  It.  444.  Plain- 
tiff purchased,  and  the  sheriff's  deed  con- 
veyed to  him,  only  the  right,  title,  and  inter- 
est of  D.  For  this  interest  he  |)aid  8:^,500, 
leaving  a  balance  of  about  $1,600  due  on  the 
judgment.  As  an  execution  purchaser  he 
can  claim  no  more  than  the  equitable  interest 
left  by  D.  on  November  13,  1883.  Caveat 
emptor  is  the  rule.  Plant  v.  Smvlhe.  45  Cal. 
162;  Freem.  Ex'ns,  §§  301,  309;  Hoggs  v. 
Fowler,  16  Cal.  564;  Abiidle  v.  Lobero.  36 
Cal.  398.  Tlie  plaintiff  cannot  now  be  heard 
to  SHy  that  the  interest  he  purchased  was  not 
'worth  what  he  paid  for  it.  He  must  stand 
by  his  bargain.  The  court  will  not  consider 
the  fact  that  the  interest  he  purchased  was 
terminated  by  the  death  of  D.,  soon  after  the 
sale,  and  that  by  reason  thereof  plaintiff 
has  not  been  alile  to  realize  the  actual  amount 
'due  on  his  judgm'  nt. 

But  it  is  claimed  by  appellant  that  the  pur- 
chaser here  was,  at  the  time  the  trust-deed 
was  executed,  a  creditor  of  the  grantor,  and 
therefore  the  general  rule  that.the  purchaser 
takes  upon  himself  all  risks  as  to  title 
does  not  apply.  A  complete  answer  to  this 
is  found,  we  think,  in  the  facts  tliat  there 
was  no  actual  fraud,  that  the  deed  was  not 
void  per  se,  and  that  the  relation  of  creditor 
and  debtor  no  longer  exists.  AVhen  the 
plaintiff  accepted  the  balance  due  on  the 
judgment  and  entered  a  satisfaction  in  full, 
the  relation  of  debtor  and  crediior  ceiised, 
and  he  has  no  other  standing  in  court  than 
that  of  a  pul'chaser  at  execution  sale.  What- 
ever may  have  been  his  right  as  a  creditor  to 
set  aside  the  deed  because  given  to  hinder, 
delay,  or  defraud  creditors,  it  was  lost  by  rea- 
son of  his  own  acts  in  purchasins;,  in  terms, 
"the  right,  title,  and  interest  of  T.  B.  Deffe- 
bach'," accepting  the  balance  due  on  the 
judgment,  and  acknowledging  that  he  had 
received  satisfaction  in  full.  The  court 
found  that,  in  consideration  of  the  pay- 
ment by  Lyford,  as  administrator  of  the 
deficiency, —  $1,698.60,  — plaintiff  executed 
and  acknowledged  full  satisfaction  of  the 
judgment.  This  finding  is  not  iinsailed.  D. 
did  not  convey  all  of  his  property  to  L,vford. 
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He  retained  an  equitable  Interest.  The  sber- 
id  did  not  sell  the  land.  He  sold  and  con- 
veyed  simply  tlie  riffht,  title,  and  interest  of 
D.  PlainliS  paid  89.500  for  that  interest,  as 
his  deed  shows,  and  the  judgment  became 
satisfled  to  that  extent.  When  the  adminis- 
trator paid  the  balance,  and  satisfaction  was 
entered,  D.  was  no  longer  a  creditor,  and  the 
rule  of  caveat  emptor  became  no  less  appli- 
cable to  l)is  case  than  to  that  of  every  other 
purchaser  under  execution  sale.  Freem. 
Ex'ns.  §  340;  Abadie  v  Lobero,  supra. 
Judgment  and  order  afiBrmed. 

We  concur:    Works,  J. ;  Fox,  J. 


(83  Cal.  33) 

Gbat  v.  Dixon.    (No.  13,411.) 

(Supreme  Court  of  CaHfomia.    Jan.  30, 1890.) 

Public  Lands  —  Cakcbu-ation  or  Entry  undbb 
Desert  Land  Act — Pkeferencbs. 
The  act  of  cooeress  (81  U.  8.  St.  at  Large, 
140,  141)  providing  that  a  person  who  has  pro- 
cured the  cancellation  of  any  pre-emption,  home- 
stead, or  timber  culture  entry  shall  be  notified  of 
such  cancellation,  and  shall  have  80  days  within 
which  to  enter  said  lands,  does  not  embrace  the 
case  of  one  who  has  procured  the  cancellation  of 
an  entry  under  the  desert  land  act:  and  the  fact 
that  defendant  procured  the  cancellation  of  such 
an  entry  made  by  another,  and  at  the  same  time 
filed  bis  own  application  under  another  act,  gives 
him  no  preference  over  the  rif;ht  of  plaintin,  who 
also  filed  an  application  for  eatr^;  and  plaintifF, 
having  made  the  first  settlement,  is  entitled  to  re- 
cover the  land. 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  county;  John  L. 
Campbell,  Judge. 

Charles  R.  Gray,  pro  se.  Curtis  &  Otis, 
for  respondent. 

Shaepstein,  J.  Ejectment.  Judgment 
for  defendant.  Plaintiff's  motion  for  a  new 
trial  overruled.  Appeal  from  the  judgment 
and  order  overruling  motion  for  a  new  trial. 
Prior  to  the  4th  day  of  May,  1877,  the  de- 
manded preiiiises  were  a  part  of  tlie  public 
lands  of  the  United  States.  At  that  date  one 
Ward  applied  for  and  made  entry  under  tlie 
act  to  provide  for  the  sale  of  desert  lands  of 
the  section  wliich  embraci^s  said  premises. 
On  the  19th  day  of  December,  1881,  defend- 
ant initiated  a  contest  against  said  entry  for 
abiindonment  and  failure  to  comply  with  the 
law,  and  at  the  same  time  filed  his  applica- 
tion for  said  land  under  tlie  soldiers'  and  sail- 
ors' homestead  act.  The  contest  resulted  in 
the  cancellation  of  Ward's  entry;  and  he  re- 
linquished bis  claim  to  enter  under  the  det- 
ert  land  act,  but  applied  to  enter  said  land 
under  tlie  timber  act.  His  application  was 
rejected  by  the  local  land-offlce.  He  apj)lied 
to  the  general  land-offlce,  and  the  conimis- 
Bioner  thereof  decided  that  liis  application 
sliould  have  been  allowed,  subject  to  the 
preference  riglit  of  the  defendant  lierein  to 
enter  said  land  under  the  soldiers'  and  sail- 
ors' homestead  act.  From  that  decision 
Ward  appealed  to  the  secretaiy  of  the  inte- 
rior, wlio.se  action  thereon  is  not  stated.  De- 
cember 4,  1885,  plaiuliS  settled  upon  and 


took  possession  of  the  demanded  premises  for 
the  purpose  of  making  it  his  home  by  resi- 
dence, occupation,  and  cultivation,  and  con- 
tinued thereafter  to  reside  on  said  land,  and 
built  a  house  thereon,  and  procured  the  same 
to  be  surveyed,  and  filed  an  affidavit  in  com- 
pliance witi)  the  provisions  of  an  act  entitled 
"Aix  act  to  provide  the  mode  of  maintaining 
and  defending  possessory  actions  on  public 
lands  in  this  state,  approved  April  20, 1852." 
He  made  improvements  of  the  value  of  $200 
on  the  land. 

When  plalntiS  settled  upon  and  toolc  pos- 
session of  said  land,  it  was  wholly  unoccu- 
pied and  unimproved  public  land  of  the 
United  States,  except  that  there  was  a  small, 
uninhnbital)le  house,  without  doors  or  win- 
dows, thereon,  which  had  been  erected  by  de- 
fendant, and  about  one-half  of  an  acre  of 
said  land  had  been  plowed.  Defendant  never 
occupied  or  resided  on  said  land  prior  to  Sep- 
tember 9,  1886.  PlaintilT,  tiiough  not  a  par- 
ty to  the  controversy  between  defendant  and 
Ward  in  the  land  department,  made  a  mo- 
tion therein  on  the  24th  day  of  December, 
1886,  for  a  review  of  the  decision  therein, 
and  offered  to  prove  his  (plaintiff's)  settle- 
ment, residence,  and  improvement  on  said 
land,  which  motion  was  denied  by  the  com- 
missioners of  the  general  land-oiflce;  and 
from  that  ruling  plaintiff  appealed  to  the  sec- 
retary of  the  interior,  who  granted  plaintiff's 
application  to  be  heard,  and  on  such  hearing 
said  secretary  decided:  Firat,  that  the  de- 
fendant herein  had  the  preference  right  to 
tlie  entry  of  said  lands  under  his  application 
made  on  the  19th  day  of  December,  1881; 
second,  that  the  application  of  plaintiff  here- 
in to  enter  said  land  under  the  homestead 
laws  should  be  allowed,  subject  to  defend- 
ant's preference  right  to  enter  the  same; 
third,  that,  if  plaintiff's  claim  of  settlement 
should  be  found  unfounded  in  fact,  then  the 
application  of  said  Ward  to  enter  said  land 
under  the  timber  culture  law  should  be  al- 
lowed, subject  to  said  defendant's  preference 
right  to  enter  the  saiii  land  under  his  said 
application  of  December  19,  1881. 

Plaintiff,  when  he  settled  upon  said  land, 
possessed  all  the  qualitications  necessary  to 
entitle  him  to  make  his  application  for  160 
acres  of  land  under  the  lioiuestead  laws  of 
the  United  States.  On  the  9tli  day  of  Sep- 
tember, 1886,  defendant  entered  on  and  took 
possession  of  the  demanded  premi.ses,  and  be- 
gan the  erection  uf  a  dwelling-house tliereon, 
which  was  soon  finished;  and  in  October, 
1886,  he  moved  his  family  into  it,  and  con- 
tinued to  dwell  therein,  claiming  all  said  de- 
manded premises  as  his  own,  and  has  pre- 
vented plaintiff  from  makinsi;  any  more  im- 
provements thereon.  Defendant  plowed  and 
sowed  portionsof  the  land  previously  plowed 
and  sowed  by  plaintiff.  On  the  1 5th  of  Au- 
gust, 1888,  defendant  made  his  final  proof  at 
the  Los  Angeles  land-offlce,  under  the  home- 
stead laws  of  the  United  States,  and  paid 
$400,  for  whicli  he  received  the  following: 
"Ho.  3,226.    lieceiver's  Office  at  Los  Ange- 
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les,  Cal.,  Aug.  15,  1888.  Duplicate.  Re- 
ceived from  John  C.  Dixon  of  San  Bernardi- 
no county,  Cal.,  the  sum  of  four  hundred 

dollars  and  ■  cents,  being  in  full  for 

the  i  of  the  S.  W.  J,  N.  i  of  S.  E.  i,  of  sec- 
tion No.  8,  in  townsliip  No.  2  south,  of  range 
No.  4  west,  ^.  B.  M.,  containing  one  hun- 
dred and  sixty  acres  and hundreds,  at 

$2.50  per  acre.  Commuted  Home,  No.  2,892. 
8400.  See  letter  •  P '  of  commissioner.  May 
12,1886.  .J.  H.  Polk,  Beceiver.  [Indorsed:] 
No.  13.  Recorded  at  request  of  John  C.  Dix- 
on, August  18,  1888,  at  40  minutes  past  9  A. 
H..  in  Book  E.  Mis.  Kecoids,  page  337,  Rec- 
ords San  Bernardino  County.  Legate  Al- 
len, County  Recorder.  By  T.  1.  Bolton, 
Deputy-Recorder.    Faid$l." 

After  the  decision  of  the  secretary  of  the 
interior,  May  7, 1888,  plaintiff  obtained  from 
the  officers  of  the  Los  Angeles  land-oSice  the 
following: 

"Township  No.  2  S.,  range  No.  4  W.,  dis- 
trict of .  I'art  oif  section .  Sec- 
tion  .  N.JofS.  W.|.N.iofS.E.i.  8 

Appli.  Home,  Cbas.  R.  Gray.  June  9, 1888. 
Subject  to  right  of  John  C.  Dixon,  authorized 
by  Sec'ry  letter  of  P.  of  May  12.  1888. 

"United  States- Land^Offlce,  Los  Angeles, 
Cal.,  June  9,  1888.  I,  the  undersigned,  reg- 
ister of  the  United  States  land-otllce  at  Los 
Angeles,  California,  do  hereby  certify  tliat 
the  above  and  foregoing  is  a  true  and  correct 
copy  of  abstract  of  entry  of  Chas.  B.  Gray, 
made  and  entered  on  the  books  of  said  land- 
office,  and  as  the  same  now  appears  thereon, 
on  a  comparison  with  said  books.  H.  W. 
Patton,  Register  U.  S.  Liind-Offlce,  Los 
Angeles." 

The  foregoing  facts  were  found  by  the 
court  below,  and  the  principal  contention  of 
appellant  here  is  that  they  are  insufficient  to 
support  the  judgment.  If,  at  the  time  appel- 
lant built  his  house  and  went  to  reside  on  the 
land  in  controversy,  it  was  subject  to  private 
entry,  we  think  the  findings  sliow  a  sufficient 
compliance  with  the  law  on  his  part  to  en- 
title him  to  recover  in  this  action.  He  seems 
to  have  done  all  that  the  law  requires  »  pre- 
emption claimant  to  do  to  perfect  his  pre- 
emption claim  to  the  land.  But,  when  he 
offered  to  file  his  homestead  application  to 
enter  said  land  under  the  homestead  laws  of 
the  United  t-tates  at  the  Los  Angeles  land- 
office,  although  said  application  was  in  due 
form,  and  accompanied  by  the  affidavit  re- 
quired by  law  in  such  cases,  and  he  tendered 
all  fees  and  commissions  required  by  law  on 
his  said  application,  the  officers  of  said  land- 
office  rejected  his  said  application,  and  he 
thereafter,  and  within  the  time  allowed  by 
law  and  the  rules  and  regulations  of  the  de- 
partment of  the  interior,  duly  perfected  an 
appeal  from  the  action  of  said  officers  of  the 
Los  Angeles  office  to  the  commissioner  of 
the  general  land-office,  who  affirmed  the 
action  of  said  officers  of  said  Los  Angeles 


land-office;  from  which  decision  of  said 
commissioner  appellant  appealed  to  the  sec- 
retary of  the  interior.  The  court  does  not 
find  that  the  secrebiry  ever  distinctively 
beard  or  denied  that  appeal,  but  finds  that 
nearly  a  year  afterwards  he  took  up  the  case 
of  the  three  claimants,  Ward,  appellant,  and 
respondent,  and  decidal  that  the  application 
of  appellant  herein  to  enter  said  land  under 
the  homestead  laws  should  be  allowed,  sub- 
ject to  respondent's  preference  right  to  enter 
the  same. 

Whether  that  decision  of  the  secretary  of 
the  interior  is  a  valid  determination  of  the 
respective  rights  of  appellant  and  respondent 
herein,  in  the  premises,  is  the  main  question* 
presented  by  the  record  before  us.  The 
"preferred"  right  of  respondent,  as  it  is  de- 
nominated, is  based  upon  the  fact  of  his  ini- 
tiating on  tlie  19th  of  December,  1881,  a  con- 
test against  the  right  of  Ward  to  enter  said 
land  under  the  desert  land  act,  and  at  the 
same  time  filing  an  application  to  enter  the 
land  himself  under  the  soldiers'  and  sailors' 
homesteiul  act.  The  act  of  congress  entitled 
"An  act  for  the  relief  of  settlers  on  public 
lands"  contains  this  provision:  "In  all  cases 
where  any  person  has  contested,  paid  the 
land-office  fees,  and  procured  the  r^incella- 
tion  of  any  pre-emption,  homestead,  or  tim- 
ber culture  entry,  he  shall  be  notified  by  the 
register  of  the  land-office  of  the  district  in 
which  such  land  is  situated  of  such  cancella-  . 
tion,  and  shall  be  allowed  thirty  days  from 
date  of  such  notice  to  enter  said  lands:  pro- 
vided, that  said  register  shall  be  entitled  to  a 
fee  of  SI  for  the  giving  of  such  notice,  to  be 
paid  by  the  contestant,  and  not  to  be  re- 
ported." 21  U.  S.  St.  at  Large,  140,  141. 
That  act,  in  terms,  does  not  mention  entries 
under  the  desert  land  law,  such  as  the  re- 
spondent is  found  to  have-  initiated  his  con- 
test against,  and  obtained  the  cancellation  of 
by  the  land  department.  Although  we  can- 
not perceive  any  reason  for  the  omission  of 
desert  land  entries  in  the  above  enumeration, 
the  fact  of  its  omission  makes  the  rule,  ex- 
pressio  unius,  exclusto  alteriits  est,  applica- 
ble; and  we  must  hold  that  respondent  ac- 
quired no  "preference  right"  to  enter  the 
land  by  successfully  contesting  the  right  of 
Ward  to  enter  it  under  the  desert  land  act. 
With  the  "preference  right"  eliminated,  it  is 
a  case  in  which  two  persons  have  settled  up- 
on the  same  tract  of  land ;  and  the  right  of 
pre-emption  is  in  him  who  made  the  first  set- 
tlement, and  he,  indubitably,  is  the  appel- 
lant. This  being  so,  the  judgment  should  be 
in  his  favor.  Judgment  reversed,  and  cause 
remanded,  with  directions  to  the  court  below 
to  enter  judgment  in  favor  of  plaintiff  for 
the  recovery  of  the  demanded  premises,  upon 
the  findings  of  fact  filed  Berein. 


We    concur: 

LAND,  J. 


Thobnion,   J. ;    MoFar- 
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Hyman  ».  Coleman  et  al.    (No.  11,448.) 
(Supreme  Court  of  CaHfomta.    Jan.  80, 1890.) 
JtTRisDiCTiox — Stockholder's  Li abilitt  —  Limit- 
ation OF  Actions. 

1.  Where  seven  defeadants  are  sued,  and  the 
complaint  demands  a  several  judgment  against  &ve 
of  them  for  less  than  $300,  the  superior  court  in 
California  has  no  jurisdiction  as  to  these  five. 

2.  In  an  action  against  the  stockholders  of  a 
corporation  on  its  renewal  notes,  which  are  claimed 
to  have  extinguished  the  old  notes,  the  complaint 
should  allege  that  defendants  were  stockholders  of 
the  corporation  when  the  renewals  wore  made. 

8.  Where  renewal  notes  are  given  by  a  corpo- 
ration, the  statute  of  limitations  begins  to  run  in 
favor  of  the  stockholders  from  the  maturity  of  the 
first  notes,  and  an  action  against  the  stockholders 
is  barred  in  three  years  from  the  time  tbo  first 
notes  matured,  under  Code' Civil  Proa  Cal.  $S338, 
(subd.  1,)  359,  which  proscribe  that  actions  against 
the  stockholders  of  a  corporation  must  be  brought 
within  three  years  after  the  discovery  of  the  facts 
on  which  the  liability  was  created. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
Sail  Francisco. 

Severance  &  Travers,  for  appellant.  T.  if. 
Osmont  and  C.  P.  Robinson,  for  respondents. 

Belcher,  G.  C.  This  is  an  action  to  re- 
coverfroni  the  defendants,  as  stock  tiolders  of 
a  corporation,  their  sevei-al  proportions  of  an 
indebtedness  due  plaintilT  from  the  corpora- 
tion. The  conifiliiint  contains  two  counts. 
In  tlie  flrst  it  is  alleged  that  plaintiff  advanced 
and  loaned  to  the  corporation,  on  the  7th  day 
of  October,  ia79,  thesum  of  «2,000,  for  whicli 
the  corporation  then  and  tiiere  executed  to 
plaintiff  its  promissory  note,  payable  in  one 
year  after  date,  with  interest,  and  that  "said 
promissory  note  was  renewed  by  said  corpora- 
tion each  year,  by  the  surrender  of  all  former 
notes  given  by  said  corporation  to  plaintiff, 
and  the  execution  and  delivery  of  new  notes 
to  plaintiff  for  tlie-  amounts  found  due  upon 
tlie  said  indebtedness."  It  further  alleges 
that  the  capital  stock  of  the  corporation  was 
divided  into  1,000  shares,  and  states  the  num- 
ber of  shares  owned  by  each  defendant  on  the 
7th  of  October,  1879.  The  second  count  al- 
leges another  loan  by  plaintiff  to  the  corpora- 
tion of  $1,000  on  the  ICtli  day  of  December, 
1879,  and  the  execution  of  its  promissory  note 
for  thiit  sum,  payable  one  year  after  its  date, 
with  interest,  and  a  like  surrender  and  yearly 
renewal  of  same  by  the  corporation.  It  fur- 
ther Slates  the  number  of  shales  of  the  capital 
stock  of  the  corporation  owned  by  each  de- 
fendant on  the  last-named  date.  The  com- 
plaint then  alleges  that  on  the  8th  day  of  Sep- 
tember, 1883,  an  accounting  as  to  the  amount 
of  the  aforesaid  unpaid  indebtedness  was  had 
between  the  corporation  and  plaintiff,  and 
that  (ilaintiff  then  surrendered  the  notes 
which  he  held,  and  the  corporation  ex- 
ecuted to  him  for  such  indebtedness  four  new 
notes,  dated  December  16.  18U3,  and  payable 
one  year  after  date  with  interest.  This  ac- 
tion was  commenced  in  April,  1885,  and  is 
based  upon  three  of  the  last-named  notes,  one 
of  the  four  having  been  paid.  The  defend- 
ants demurred  to  the  complaint  upon  the 


grounds  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  that  the  cause 
of  action  was  barred  by  the  statute  of  limita- 
tions. Tlie  court  sustained  the  demurrer, 
and  rendered  judgment  for  defendants,  and 
the  plaintiff  appealed. 

1.  Tlie  plaintiff  demanded  rf  several  judg- 
ment against  five  of  the  seven  defendants, 
who  appeared,  for  less  than  $300.  The  su- 
perior court  had  therefore  no  jurisdiction  of 
the  action  against  these  five,  and  as  to  tliem 
the  judgment  must  be  aflirmed  for  that  rea- 
son.   Derby  v.  Stevens,  64  Cal.  287. 

2.  It  is  not  claimed  tliat  ttie  renewals  of 
its  notes  by  the  corporation  created  any  new 
debt  or  liability  against  the  di'fendants;  and 
it  is  clear  that,  if  the  renewals  had  had  the 
effect  to  extinguish  the  old  debt  and  create  a 
new  one,  then  the  complaint  stated  no  cause 
of  action,  for  the  reason  that  it  did  notallege 
that  the  defendants  were  .stockholders  of  the 
corporation  when  any  of  the  renewals  were 
made. 

The  only  question,  then,  is,  did  the  renew- 
als operate  to  extend  the  time  of  payment  of 
the  original  indebtedness,  and  thereby  pre- 
vent the  statute  of  limiUition  from  beginning 
to  run,  in  favor  of  tiiose.who  were  stock- 
holders when  that  indebtedness  accrued,  un- 
til the  last  notes  matured,  on  tlie  16th  of  De- 
cember, 1884?  It  is  settled  law  in  this  state, 
that,  under  our  constitution  and  statutes, 
each  stockholder  of  a  corporation  is  liable  for 
his  proportion  of  the  corporate  debts,  con- 
tracted wliile  he  was  a  stockholder,  as  a  prin- 
cipal debtor,  and  not  as  a  surety.  Canal  Co. 
V.  Woodbury,  14  Cal.  265;  Neilaon  v.  Craw- 
ford, 52  Cal.  248;  Bank  v.  Hill.  59  Cal.  107; 
Morrow  v.  Superior  Court,  64  Cal.  383, 1  Pac. 
Rep.  354.  The  liability  commences  and  a 
right  of  action  accrues  against  the  corpora- 
tion and  stockholders  at  the  same -time. 
Davidson  v.  Rankin,  34  Cal.  503;  Mitchell  v. 
Beckmun,  64  Cal.  117.  Suspension  of  the 
remedy  against  the  corporation  does  not  sus- 
pend the  remedy  against  or  affect  the  liability 
of  the  stockholders.  Young  v  Roseubaum, 
39  Cal.  646.  A  judgment  against  the  cor- 
poration does  not  create  a  new  liability,  nor 
extend  the  time  prescribed  by  the  statute  of 
limitations  for  bringing  suit  against  the 
stockliolders.  Larrabee  v.  Baldwin,  35  CaL 
168;  Stilphen  v.  Ware,  45  Ciil.  110.  The 
liability  of  stockholders  is  created  by  statute, 
and  an  action  to  enforce  that  liability  must  be 
brouKht  within  three  years  after  thecsiuse  of 
action  accrues.  Code  Civil  Proc.  §§  338, 
(subd.  1,)  359;  Green  v.  Beckman,  59  Cal.  545; 
Moore  v.  Boyd,  74  Cal.  167, 15  Pac.  Rep.  670. 
In  New  York  it  has  been  held  that  the  re- 
newal of  a  note  by  a  corporation  does  not  ex> 
tend  the  time  prescribed  by  statute  for  suing 
a  stcxikliolder.  In  Parrott  v.  Colby,  6  Hun, 
57,  the  court  said :  "  We  think  the  liability  of 
stockholders  in  such  cases  cannot  be  revived 
or  extended  by  any  renewal  or  extension  of 
the  indelitedness  which  the  creditors  may 
make  with  the  corporation."  This  decision 
Wiis  affirmed  ou  appeal  in  71  N.  Y.  597;  and 
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In  Iron  (3o.  t.  Walker,  76  N.  T.  521,  Parrott 
T.  Colby  ia  cited,  and  substantially  the  same 
doetrine  announced.  In  view  of  the  forego- 
ing authorities,  our  conclusion  is  that  the 
plaintiff's  right  of  action  against  the  defend- 
ants commenced  when  his  first  notes  matured, 
and  WH8  barred  in  three  years  thereafter. 
W0  therefore  ad  viae  that  the  judgment  be  af- 
flrmed. 

We  ooncur:    Haths,  C;  Foote.  0. 

Feb  Gubtam.  For  the  reasons  gi  ven  in  the 
foregoing  opinion  the  judgment  is  affirmed. 

BeheariDg  denied. 
(83  Cat  U)  ■■ 

MoKA,  Bishop  of  Monterey,  v.  MrAFHY. 

No.  13,159.) 

(Supreme  Court  of  CaHfomiti.    Jan.  SO,  1800.) 

POWSB   0»   ATTOBSST— iNOORPORATIOir  OF  Rhjo- 

louB  Societies. 

1.  A  power  of  attorney  to  convey  and  sell,  or 
to  agree  to  convey  and  sell,  land,  is  prlrrui  fncle 
a  power  to  sell  for  money ;  and,  in  the  absence  of 
evidence  to  tbe  contrary,  a  tenant  in  common,  who 
Is  so  authorized  by  his  co-tenant,  but  who,  in  bis 
own  name  only,  agrees  to  convey,  and  afterwards 
does  convey,  a  portion  of  the  land,  in  consideration 
of  the  purchaser's  boring  an  artesian  well  thereon, 
Irinds  only  himself,  and  not  bis  oo-tenant. 

%.  In  ejeutment  by  the  vendor's  co-tenant 
against  the  vendee,  a  finding  that  tbe  plaintiff  knew 
that  the  deed  purported  to  convey  the  whole  title 
to  the  tract  Is  matter  of  law,  and  not  of  fact. 

8.  As  tbe  vendor  could  convey  and  contract 
with  reference  to  his  own  share,  plaintiff  was 
not  estopped  to  deny  the  vendee's  title  to  the  whole 
tract,  by  his  knowledge  of  tbe  agreement,  the 
well-boring,  tbe  deed,  and  the  occnpation  and  im- 
provements of  the  purcbaser,  without  objecting 
thereto. 

i.  Under  St.  Cal.  1850,  p.  874,  |  177,  and  St 
1851,  p.  53,  S  2,  amending  Bt.  1850,  $  184,  a  religious 
oorporation  was  required  to  file  its  articles  of  in- 
corporation with  the  county  clerk  of  tbe  county 
where  situated.  St.  1853,  p.  87,  %  i,  provided  that 
the  certificate  of  Incorporation  of  manufacturing, 
trading,  and  mining  oon>orations  should  be  filed 
with  the  county  clerk,  and  a  copy  with  the  secretai? 
of  state.  Civil  Code,  %  299,-provides  that  no  corpo- 
rations hereafter  formed  shall  hold  or  purchase 
property  without  filing  a  certified  copy  of  their  ar- 
ticles of  incorporation,  filed  with  the  secretary  of 
state,  with  the  county  clerk  of  the  county  where 
the  property  is  situated,  and  that  every  corpora- 
tion "now  in  existence"  must  file  "such  certified 
copy"  with  the  county  clerk  of  the  county  where 
the  property  was  situated.  Held,  that  the  section 
of  the  (3ode  does  not  apply  to  tbe  Roman  Catholic 
Bishop  of  Monterey,  a  sole  corporation  formed  be- 
fore the  adoption  of  the  Ck)de,  and  it  was  not 
necessary  for  it  to  file  its  articles  of  incorporation 
with  the  secretary  of  state  and  the  county  clerk 
before  suing  in  ejectment. 

Department2.  Appeal  from  siiperiorcourt, 
Santa  Barbara  county;  R.  M.  Dillabd, 
Judge. 

Ejectment  by  Francis  Mora,  Roman  Catho- 
lic Bishop  of  Monterey,  a  corporation  sole, 
against  Murphy.  From  the  judgment  for 
defendant  plaintiff  appeals.  Civil  Code  Cal. 
§  299,  provides  that  no  corporation  hereafter 
formed  shall  purchase  or  hold  property  with- 
out filing  a  copy  of  its  articles  of  incorpora- 
tion, filed  with  tbe  secretary  of  state,  with 
tbe  county  clerk  of  the  county  where  the 
property  as  situated,  and  that  all  corporations 
"now  in  existence"  shall  also  tile  such  a  copy 


with  tbe  county  clerk  of  any  coantgr  where 
they  hold  property. 

R.  B.  Oanfleld,  for  appellant.  W.  O. 
Stratum,  for  respondent. 

Thornton,  J.  Ejectment.  Judgment  for 
defendant.  Appeal  by  plaintiff  from  the 
judgment.  On  the  8th  of  May,  1874,  J.  S. 
Alemany,  and  Thaddus  Amat,  Roman  Ca- 
tholic Bishop  of  Monterey,  the  latter  a  cor- 
poration sole,  became  tenants  in  common  of 
the  College  Ranclio,  in  Santa  Barbara  coun- 
ty, the  interest  of  AJemany  being  tliree-flfttis, 
and  that  of  Amat  two-fifths,  of  the  raocho. 
On  the  21st  of  March,  1887,  Amat,  as  a  cor- 
poration sole,  appointed  Alemany  his  at- 
torney in  fact  by  a  letter  of  attorney  bearing 
date  the  day  just  above  named.  By  this  let- 
ter Amat  authorized  his  constituent,  as  his 
attorney,  and  for  him,  and  in  his  name,  to 
convey  and  sell  hi^  title  to  the  land  -above 
mentioned,  or  to  agree  to  convey  and  sell  the 
same,  giving  and  granting  to  his  attorney 
full  power  in  the  premises,  etc.  On  the  10th 
day  of  June,  1879,  Alemimy  executed  a  writ- 
ten agreement,  whereby  he  atrreed  to  convey 
to  detendant  640  acres  of  the  rancho  above 
named,  in  consideration  of  defendant's  bor- 
ing an  artesian  well  upon  the  rancho.  .  De- 
fendant complied  with  the  conditions  of  the 
agreement  on  his  part,  and  on  the  4th  day  of 
November,  1879,  Alemany  conveyed  to  de^ 
fendant  a  speci'flc  tract  in  the  rancho.  which 
Is  the  parcel  of  land  involved  herein.  The 
letter  of  attorney  was  in  force  when  the 
agreement  and  conveyance  above  mentioned 
were  executed.  Neitlier  the  agreement  nor 
the  conveyance  was  signed  by  Amat  or  the 
plaintiff,  and  Alemany  did  not  sign  the  name 
of  either  Amat  or  plaintiff  to  the  document 
aforementioned.  Prior  to  the  making  of  the 
agreement  with  deiendant,  Amat  died,  and 
was  succeeded  by  plaintiff  as  bishop  of 
Monterey. 

The  above  facts  are  found  by  the  court  be- 
low. The  agreement  witli  defendant  was 
made  by  Alemany  alone,  and  did  not  bind 
Amat  or  tbe  plaintiff.  Tlie  same  is  true  of 
the  conveyance.  Neither  purports  to  bo 
made  on  behalf  of  Amat  or  the  plaintiff.  S» 
far  as  the  findings  show,  Alemany  acted 
wholly  for  himself  in  executing  the  agree- 
ment, as  well  as  the  conveyance  to  plaintiff. 
He  did  not  sign  the  name  of  either  Amat  or 
Mora  to  either  paper,  and  it  is  too  clear  to  ad- 
mit of  argument  tliat  he  acted,  not  as  attor- 
ney under  the  letter  of  attorney,  but  entirely 
on  his  own  account.  Alemany  was  compe- 
tent to  contract.  He  was  the  owner  of  an 
unilivided  three-fifths  of  the  rancho,  and  the 
ownership  of  this  large  interest  wassufScieut 
inducement  to  prompt  him  to  act  for  his  own 
interest  and  to  bind  himself  alone.  Further, 
the  letter  of  attorney  did  not  authorize  Ale- 
many to  contract  for  the  boring  a  well,  and 
pay  for  it  in  land.  He  was  authorized  to  con- 
vey and  sell,  or  to  agree  to  convey  and  sell. 
A  power  to  sell  and  convey  is  prima  facie  a 
power  to  sell  for  money,  usually  for  cash  paid. 
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To  give  it  any  other  meaning,  there  mustap- 
peitr  to  be  some  usage  or  costom  in  the 
country  where  tlie  power  is  to  be  exercised 
modifying  the  pj-^jna/ac/e  significance  of  the 
power  conferred.  The  same  is  true  of  a 
power  to  agree  to  convey  and  sell,  or'sell  and 
convey.  We  see  no  difference  in  the  mean- 
ing to  be  attributed  to  the  two  forms  of  ex- 
pression, whetlier  it  is  convey  and  sell  or  sell 
and  convey.  The  defendant  was  not  justi- 
fied in  attributing  any  otiier  effect  in  law  to 
the  agreement  and  conveyance  than  that 
above  stated.  It  was  clear  that  he  was  deal- 
ing with  Alemany  alone,  and  that  to  Alemany 
alone  could  he  look  for  his  compensation. 
The  only  parties  to  the  contract  in  fact  and 
in  law  were  Alemany  and  defendant. 

It  is  argued  that  an  estoppel  arose  and 
bound  plaintiff  because  the  agreement  was 
made  for  the  benefit  of  the  rancho;  the  plain- 
tiff was  present  while  the  well  was  being 
bored,  and  knew  that  Alemuny  had  agreed  to 
convey  the  land  to  defendant  in  consideration 
of  his  boring  it;  that  at  the  tiaie  a  partition 
was  made  between  plaintiff  and  Alemany,  by 
which  the  specific  tract  conveyed  to  the  de- 
fendant fell  into  the  portion  conveyed  to 
plaintiff;  plaintiff  knew  that  this  land  had 
been  conveyed  by  Alemany  to  defend»nt  for 
boring  the  well,  and  that  it  purported  to  con- 
vey the  whole  title  to  this  trust;  and  that 
plaintiff  further  knew  that  defendant  was  oc- 
cupying this  land,  and  had  made  valuable 
improvements  on  it,  and  made  no  objections 
to  the  agreement  or  the  deed,  or  to  the  well,  or 
the  boring  of  it,  and  gave  defendant  no  no- 
tice of  any  objection  to  the  agreement  or  well 
or  deed. 

The  above  facts  are  found,  on  which  this 
contention  as  to  the  estoppel  is  based.  Be- 
fore considering  the  effect  of  these  facts  as 
an  estoppel,  it  is  well  to  notice  one  matter  in- 
jected into  the  findings  as  a  fact  which  is 
clearly  matter  of  law.  It  is  stated  in  the 
finding,  as  is  quoted  above,  that  plaintiff 
knew  that  the  deed  of  Alemany  to  defendant 
purported  to  convey  the  whole  title  to  the 
tract.  This  cannot  be  said  from  any  fact  ap- 
pearing in  the  findings,  unless  it  be  held  to 
be  law  that  one  tenant  in  common  can,  by 
conveying  a  specific  tract,  convey  the  title  of 
his  co-tenant.  The  legal  character  of  Ale- 
many's  deed  to  defendant  has  been  considered 
above,  and  it  is  clear,  both  in  reason  and  au- 
thority, that  be  conveyed  no  more  than  an 
undivided  three-fifths  of  the  tract  in  suit, 
and  intended  to  convey  no  more.  It  follows 
from  what  has  been  above  said  that  there  can 
be  no  estoppel  upon  the  facts  found.  Granted 
that  plaintiff  knew  of  the  agreement,  the 
well-boring,  and  the  deed,  that  he  was  further 
cognizant  of  the  facts  of  occupation  by  de- 
fendant, and  making  improvements,  without 
making  auy  objection,  where  is  the  estoppel? 
Plaintiff  knew  that  Alemany  had  a  right  to 
contract  and  pay  for  a  well  on  his  own  land 
with  his  own  land,  and  to  make  a  deed  of  it. 
He  also  knew  that  defendant  had  a  right  to 
the  deed  made  by  him,  and  to  occupy  and  im- 


prove the  land.  What  right  had  plaintiff  to 
make  any  objection  to  such  acts  of  Alemany 
and  defendant,  and  of  what  avail  would  such 
objection  have  been?  The  parties  were  only 
exercising  each  his  own  rights,  which  riglits, 
so  acted  on  and  exercised,  plaintiff  also  knew 
did  not  in  the  least  affect  orimpairhis  rights. 
The  failui'e  of  plaintiff  to  object  did  not  affect 
defendant's  rights.  Defendant  was  not  de- 
ceived in  any  way.  He  was  permitted  to,  ex- 
ercise his  rights  without  molestation  by  plain- 
tiff. How  anything  like  estoppel  can  be  pred- 
icated of  plaintiffs  conduct  does  not  appear. 
We  think  it  clearly  follows  that  the  plain* 
tiff  and  defendant  became  tenants  in  com- 
mon of  the  land  in  suit,  (Stark  v.  Barrett,  15 
Cal.  363,)  the  plaintiff's  interest  being  two- 
fifths,  and  the  defendant's  three-fifths,  there- 
of; and  that  plaintiff  is  entitled  to  recover  his 
property,  (Carpenter  v  Webster.  27  Cal.  524,) 
unless  a  further  contention  of  defendant  can 
be  maintained.  This  contention  we  proceed 
to  consider.  Bishop  Amat  became  a  corpo- 
ration sole  in  1870.  He  filed  his  articles  of 
incorporation  in  the  office  of  the  county  clerk 
of  Monterey  county  in  the  year  just  named, 
and  filed  a  certified  copy  of  those  articles  so 
filed  in  Monterey  county,  in  the  oQlce  of  the 
county  clerk  of  the  county  of  Santa  Barbara, 
before  this  action  was  commenced.  The 
original  articles  of  incorporation  were  never 
filed  in  the  county  of  Santa  Barbara,  nor  has 
a  copy  of  the  copy  of  the  articles  of  incorpo- 
rittion  filed  In  the  office  of  the  secretary  ot 
state,  certified  by  said  secretary,  ever  beea 
filed  in  the  office  of  the  county  clerk  of  Santa 
Barbara  county.  The  contention  of  defend- 
ant is  that,  as  a  certified  copy  of  the  copy  of 
the  articles  of  incorporation  filed  in  the  office 
of  the  secretary  of  state  has  never  been  filed 
in  the  county  clerk's  office  of  Santa  Barbara 
county,  plaintiff  cannot  maintain  this  action. 
As  the  legislation  of  this  state  stood  in  1870, 
when  the  corporation  plaintiff  was  formed, 
the  filing  of  the  articles  of  incorporation  was 
only  required  to  be  made  with  the  county 
clerk  of  the  county  where  the  church  or 
other  religious  societv  or  association  was 
situated.  See  St.  1850,  p.  374,  §  177;  St. 
1854,  p.  53,  §  2,  amending  section  184  of 
act  of  1850.  In  1853  an  act  was  passed 
providing  for  the  formation  of  manufactur- 
ing, mining,  and  trading  corporations,  and 
by  this  act  it  was  provided  that  tlie  certifi- 
cate of  incorporation  (articles  of  incorpora- 
tion) should  be  filed  in  the  office  of  the  coun- 
ty clerk,  etc.,  and  a  duplicate  of  the  same 
filed  in  the  office  of  the  secretary  of  state. 
St.  1853,  p.  37,  §  2.  Beligicus  corporations 
were  not  referred  to  in  this  act,  and  it  had 
no  application  to  them.  Such  corporations 
were  not  affected  by  this  act.  The  law  as  to 
them  remained  unchanged.  Has  the  law  as 
to  such  corporations  ever  been  changed?  It 
Is  said  that  it  has  by  the  provisions  of  the 
Civil  Code,  and  we  are  referred  to  section  299 
of  that  Coile.  It  is  clear,  on  a  perusal  of  the 
section  referred  to,  (299,  Civil  Code,)  that  it 
refers  only  to  corporations  whose  articles  had 
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been  required  by  the  statute  to  be  filed  with 
the  secretary  of  state.  This  is  so  evident 
from  reading  tlie  section  that  it' is  needless 
to  further  elaborate  the  question.  The  law 
at  no  time  required  such  corporation  as  is  in- 
volved in  this  case,  formed  previous  to  the 
Code,  to  file  its  articles  of  incorporation,  or 
a  copy  or  duplicate  thereof,  in  the  secretary 
of  state's  office.  As  to  such  a  corporation, 
formed  since  the  Code  went  into  effect,  we 
say  nothing.  We  are  fully  convinced  that 
the  contention  of  defendant  under  discussion 
cannot  be  maintained,  and  that  the  court  be- 
low erred  in  rendering  judgment  for  defend- 
ant on  its  finding  of  facts. 

We  remarfi,  further,  in  relation  to  the  par- 
tition of  the  rancho  by  Amat  and  Aleraany, 
that,  conceding  the  defendant  had  an  equity 
to  have  the  tract  conveyed  to  him  by  Ale- 
many  set  apart  to  him  on  a  partition  of  the 
rancho,  such  equity  may  still  exist  and  be 
enforced  in  an  action  for  a  partition.  This 
equity,  if  it  exists,  entitles  the  defendant  to 
have  his  interest  set  apart  out  of  the  share 
of  Alemany.  The  partition  made,  certainly 
does  not  affect  defendant,  as  he  was  no  party 
to  it.  As  the  facts  appear  in  this  case,  de- 
fendant can  have  no  right  to  have  his  inter- 
est taken  from  the  share  of  Mora. 

The  judgment  is  reversed,  and  cause  re- 
manded, with  directions  to  the  court  below 
to  enter  judgment  fur  plaintiff  for  his  undi- 
vided two-fifths  interest  in  the  tract  in  con- 
troversy.   So  ordered. 

We   concur:    Sharpstein,  J.;  McFak- 

LAND,  J. 


(S3  Cal.  126) 

FULWKILEK  V.  HOO'S  BACK  C.  M.  Co.    (No. 

13,190.) 

(Supreme  Court  of  California.    Fob.  7, 1890.) 

JODOMENT  BT  DEFAULT — EXCUSB. 

Defendant's  attorney,  who  did  not  reside  in 
the  county  where  the  action  was  begun,  started  for 
the  place  of  trial,  to  serve  and  file  certain  papers, 
and  to  arrange  for  motions  and  proceedings  in  the 
cause,  on  tfaelastday  for  filing  and  serving  papers. 
He  had  previously  informed  himself,  both  by  in- 
quiry and  time-tables,  of  the  departure  of  a  train 
Which  would  have  carried  him  to  his  destination 
in  ample  time;  but,  on  learning  for  the  first  time 
at  the  station  that  the  train  had  been  discontinued, 
he  took  the  next  freight  train,  and  telegraphed 
plaintifrs  attorney  to  detain  the  clerk  of  court. 
He  arrived  at  0:  SO  p.  m.,  and  unsuccessfully  sought 
for  the  clerk  at  his  residence,  office,  and  at  the 
places  where  he  was  most  likely  to  be  found. 
Plaintiffs  atl  omey  was  confined  to  his  house  by 
illness,  and  the  judge  lived  a  mile  out  of  town.  It 
was  9:30  p.  M.  when  the  attorney  finished  his 
search,  the  night  was  dark  and  rainy  and  he  was 
exhausted  and  sick.  Held,  that  a  Ufciault  should 
l)e  set  aside. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Placer  county; 
B.  F   Myres,  Judge. 

Blanchard  &  Swisler  ft,nd  Wallace  &  PreiD- 
eti,  for  appellant.  J  M.  Fulweiler  and  E. 
L.  Craig,  for  respondent. 

Hayne,  C.    This  is  an  appeal  by  defendant 
from  orders  refusing  to  set  aside  a  default. 
Y.23p.no.l — 5 


The  defendant's  first  motion  to  set  aside  the 
default  was  denied.  Leave  was  subsequently 
granted  to  renew  tlie  motion,  and  the  motion 
was  renewed  upon  additional  affidavits,  but 
was  again  denied.  There  was  made  also  a  mo- 
tion to  change  the  placeof  trial,  but  the  coun- 
sel for  the  appellant  states  in  his  brief  that 
this  motion  was  abandoned ;  and  the  appeal 
is  taken  only  from  the  orders  refusing  to  set 
aside  the  default. 

We  think  that  the  default  should  have  been 
set  aside.  The  action  was  commenced  at 
Auburn,  in  the  county  of  Placer,  where  the 
plaintiff's  attorney  resided.  On  January  7, 
1889,  service  was  made  in  Placer  county  up- 
on the  president  of  the  defendant,  which  had 
its  principal  place  of  business  in  El  Dorado 
county,  where  its  officers  resided.  Within 
three  days  after  service  the  defendant  re- 
tained the  firm  of  Blanchard  &  Swisler,  who 
had  their  office  in  Placerville,  El  Dorado  coun- 
ty, as  its  attorneys  for  the  defense  of  the  ac- 
tion. They  prepared  a  demurrer  to  the  com- 
plaint, and  moving  papers  upon  an  applica- 
tion to  change  the  venue;  and  on  January 
17th,  which  was  the  last  day  for  the  filing  and 
service  of  said  papers,  Mr.  Blanchard  went 
to  Auburn  for  the  purpose  of  serving  and 
filing  them,  "and  arranging  for  the  motions 
and  proceedings  in  said  cause."  The  first 
misfortune  which  befell  the  attorney  waa 
that  he  mistook  the  connection  of  the  trains. 
He  was  informed  at  Placerville,  "both  mion 
inquiry  and  by  the  time-tables,  etc.,  of  the 
railroad  company,"  that  a  train  left  Sacra- 
mento at  1.05  F.  H.,  and  arrived  at  Auburn 
at  8:30  p.  H.  of  the  same  day,  which  would 
have  given  him  ample  time  to  have  attended 
to  the  filing  and  service  of  the  papers;  and, 
knowing  that  he  could  get  to  Sacramento  in 
lime  to  connect  with  such  a  train,  he  pro- 
ceeded to  do  so.  Upon  arriving  there,  how- 
ever, he  learned  for  the  first  time  that  the 
train  mentiuned  liad  been  discontinued  three 
days  previously.  He  took  the  next  train 
from  Sacramento  to  Auburn,  which  was  a 
freight  train,  and  was  due  at  the  latter  place 
at  6 :  15  p.  m.  From  one  of  the  way  stations 
he  telegraphed  to  the  plaintiff's  attorney  that 
be  was  on  the  freigiit  train,  and  requested 
him  to  detain  the  clerk  of  the  court.  In 
compliance  with  this  telegram  the  plaintiff's 
attorney  sent  word  to  the  clerk,  who  prom- 
ised "to  be  around  either  at  his  office  or  at 
his  residence,  so  as  to  meet  and  accommodate 
Mr.  Blanchard,  up  to  7  o'clock  p.  m.  of  that 
day."  The  freight  train  arrived  at  6:30  p. 
M.  According  to  the  affidavit  of  Mr.  Blanch- 
ai-d,  "it  was  dark  and  raining  at  the  time, 
but,  that  there  might  be  no  delay,  he  pro- 
cured a  lantern,  umbrella,  and  the  services  of 
one  Graham,  and  at  once,  through  the  mud 
and  rain,"  went  first  to  the  residence  of  the 
clerk  and  then  to  his  office,  and  then  to  the 
places  about  town  where  he  was  informed 
that  the  clerk  was  likely  to  be;  but  he  did  not 
succeed  in  finding  him.  He  then  inquired 
for  the  residence  of  the  judge  in  order  to  get 
an  order  extending  the  time  to  plead,  but 
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•was  inrormed  that  the  judge  resided  "about 
one  mile  away  from  said  lower  town,  and 
had  not  been  in  town  since  about  5  f.  h." 
He  WHS  also  informed  that  the  plaintiff's  at- 
torney "had  been  violently  kicked  by  ahorse, 
and  was  unable  to  be  out  uf  his  house."  The 
affidavit  of  Blanchard  further  states  that  "by 
the  time  he  had  completed  his  searches  for 
said  clerk,  judge,  etc.,  it  was  9:80  o'clock?. 
H.  of  said  17th  of  January,  and  very  dark, 
and  raining  all  tli6  time;"  that  lie  was  a 
stranger  to  the  place;  and  that  "after  the 
search  aforesaid  he  was  exhausted  and  sick ;" 
and  that  "when  he  gave  up  said  search  at 
about  9: 30  p.  H.  on  said  I7th  he  really  did 
not  consider  it  decorous  or  proper  for  him  to 
make  any  further  exertion  to  save  a  default, 
but  honestly,  and  in  good  faith,  thought  he 
was  excusable  for  the  default. "  At  8: 30  or 
9  o'clock  uf  the  next  day  the  papers  were 
served  and  filed,  but  the  default  was  entered 
before  8  o'clock,  at  the  request  of  the  plain- 
tiff's attorney. 

The  foregoing  facts  appear  without  sub- 
stantial condict.  The  respondent's  alBdavits 
show,  among  other  things,  that  the  deft-nd- 
ant's  attorney  was  mistaken  as  to  some  of 
the  hours  which  he  gives;  that  the  clerk  re- 
mained at  Ills  residence  until  7  p.  H.,  and 
that  it  was  after  that  hour  that  the  attorney 
called  there.  But  we  do  not  consider  this 
material.  There  is  nothing  in  the  respond- 
ent's position  that  there  was  no  necessity  for 
the  appellant's  attorney  to  go  in  person  to 
Auburn,  and  that  the  pMpers  could  have  been 
sent  by  mail.  Qoing  in  person  show'cd  extra 
caution:  and,  in  addition  to  this,  the  attor- 
ney wished  to  arrange  for  the  hearing  of  the 
motions,  etc.  It  was  quite  proper  for  him  to 
go  in  person.  Nor  can  be  be  charged  with 
imprudence  in  not  taking  the  stage  l)etween 
Placerville  and  Auburn.  It  does  not  appear 
witerein  the  stage  route  was  preferable  to  the 
railroad.  But,  assuming  that  it  was  prefer- 
able, the  railroad  was  good  enough  for  the 
purpose,  if  the  usual  train  had  been  running, 
and  the  attorney  had  reasonable  ground  to 
believe  that  it  was  running.  He  was  in- 
formed on  inquiry  that  there  was  such  a 
train,  and  tlie  railroad  time-tables  assured 
him  of  the  fact;  and  the  discontinuance  of 
the  train  within  three  days  was  a  thing 
-which  may  well  have  taken  a  prudent  man 
by  surprise,  notwithstanding  the  fact  that 
the  change  was  published  in  certain  newspa- 
pers. It  was  an  accident  against  which  or- 
dinary prudence  did  not  guard.  After  this 
accident  the  attorney  seems  to  have  used  rea- 
sonable endeavor  to  avert  the  consequences. 
It  may  be  conce<led  that  after  he  arrived  at 
Auburn  it  would  have  been  better  to  have 
gone  at  once  to  find  the  judge  of  the  court  or 
the  plaintiff's  attorney  instead  of  looking  for 
the  clerk.  But  the  evidence  seems  to  us  to 
show  an  honest  and  faithful  effort  to  comply 
with  the  law,  and,  although  such  effort  was 
not  as  well  directed  as  it  might  have  been, 
we  think  that  when  the  attorney,  tired,  cold, 
and  sick,  gave  up  bia  search  in  a  strange 


town,  at  9:30  o'clock  on  a  dark  and  rainy 
night,  he  had  done  enough  to  entitle  him  to 
relief  undei*  the  wise  and  liberal  rule  which 
recognizes  that  there  may  be  cases  of  neglect 
which  are  excusable.  The  sworn  answer 
was  a  sufficient  showing  of  merit.  We  there- 
for-' advise  that  the  orders  refusing  to  set 
as.  the  default  be  reversed,  with  directions 
to  the  trial  court  to  permit  the  answer  to  be 
filed. 

We  concur:    Belcher,  C.  C;  Gibson,  C. 

Feb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  refusing  to 
set  aside  the  default  is  reverseil,  with  direc- 
tions to  the  trial  court  to  permit  the  answer 
to  be  filed. 


(18  Or.  851) 
KlLLINOSWORTH    V.  PORTLAND    TRUST  CO. 
(Supreme  Court  uf  Oreaon-    Jan.  IS,  ISUO.) 

COBPORATIONa — EXBCDTIOK  Ot  DBBD  AS  ATTOBNIT 

i.v  Fact. 
When  «  corporation  is  made  the  agent  of 
another  to  sell  and  convey  real  property.  It  acts 
through  the  same  instrumentalities  as  when  acting 
for  itself,  and  the  relation  between  it  and  ita  in- 
strumentalities are  as  one  legal  entity  or  artificial 
person  in  the  performance  of  ita  engagements,  and 
involves  no  delegation  of  powers.  Hcl-d,  there- 
fnre,  that  a  corporation  has  capacity  to  execute  a 
deed  as  attorney  in  fact  for  another. 
{SylUibus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  .Judge. 

Seoj-a  <t  Beach,  for  appellant.  Woodioard 
(C  Woodtoard.  for  respondent. 

Lord.  .T.  This  is  an  action  to  recover  dam- 
ages for  failure  of  the  defendant  to  execute 
and  deliver  to  the  plaintiff  a  conveyance  of 
certain  premises  pursuant  to  an  agreement 
to  that  effect.  The  defendant  denies  this, 
and  alle$!es,  as  the  attorney  in  fact  of  one 
Deborrah  H.  In^ersoll,  in  compliance  with 
said  a};reement,  that  it  did  execute  and  ten- 
der to  tlie  plaintiff  a  conveyance  of  said  prem- 
ises, etc.,  and  now  brings  it  into  court,  and 
deposits  it  for  the  plaintiff,  and  that  plaintiff 
refuses  to  accept  the  same.  To  this  tlie 
plaintiff  demurred  on  the  ground  that  the 
same  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  defense  to  the  cause  of  action 
alleged. 

The  point  raised  by  the  demurrer  is,  can 
the  defendant,  a  corporation,  execute  a  deed 
of  conveyance  of  real  property  as  the  attor- 
ney in  fact  of  another?  In  this  slate  the 
right  to  become  incorporated  is  secured  by  a 
general  law.  and  tiny  persons  may  avail  tliem- 
seives  of  it  by  complying  with  its  provisions. 
Corporations  which  owe  their  existence  to 
the  common  law  must  be  governed  by  it  in 
the  moile  of  their  organization,  in  the  man- 
ner of  exercising  their  powers,  and  in  the  use 
of  the  capacities  conferred.  But  the  legisla- 
ture may  authorize  the  creation  of  corpora- 
tions fur  many  purposes  not  contemplated  by 
the  common  law,  and  endue  them  with  powers 
and  cttpacities  to  be  exercised  in  disregard  of 
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ita  rnles,  or  wMcIt  moy  greatly  extend,  modtfj, 
or  limit  their  common-law  powers  and  priv- 
ileges. The  meaoure  of  tlie  legislative  power 
in  this  regard  is  limited  only  by  circumstan- 
tial provisions.  Ordinarily,  in  the  creation 
of  curponitions,  the  oommnn-lHW  incidents 
and  powers  are  implied,  unless  otherwise 
provided  or  restrained  by  the  law  of  its  cor- 
porate existence.  But,  in  determining  the 
nature  and  extent  of  the  powers  and  capaci- 
ties conferred  on  a  corporation,  and  the  mode 
of  their  exercise,  the  law  of  its  creation, 
whether  a  charter  or  a  statute,  must  be  con- 
sulted; for  it  has  no  power,  except  as  thus 
given,  either  expressly  or  as  incidental  to  the 
exercise  of  the.  powers  granted.  It  is  pro- 
vided byoitr  statute  that  a  corporation  may  en- 
gage in  any  lawful  enterprise,  business  pur- 
suit, or  occupation,(Code,  §3217;)  sotliat,  un- 
less corporations  are  affected  with  some  disa- 
bility, when  the  articles  of  incorporation  are 
sufficient  for  the  purpose,  there  is  no  lawful 
occupation  or  business  in  which  it  may  not 
engage  in  this  state  exactly  as  individuals. 
By  its  articles  of  incorporation,  the  defend- 
ant corponition  is  expressly  authori/.ed  and 
em)>owered  "to  act  as  the  general  or  special 
agent,  or  attorney  in  fact,  for  any  public  or 
private  corporation  or  person  in  the  manage- 
ment and  control  of  real  estate  or  other  prop- 
erty, ils  purchase,  sale,  or  conveyance,"  etc. 
No  question  is  made  hut  what  the  defendant, 
by  ils  articles  of  incorporation,  has  conferred 
n(>on  it  the  power  to  do  the  act  as  t«)  which 
there  is  cisiiraed  to  be  an  alleged  failure;  but 
the  contention  is  that  a  corporation,  from  the 
nature  of  the  organization,  as  an  artificial 
body,  necessitated  to  act  through  agents,  is 
incapable  of  executing  a  deed  as  an  attorney 
in  fact.  This  argument  is  biised  on  the  as- 
aninption  that  there  are  some  things,  from 
the  inherent  nature  of  the  case,  that  a  corpo- 
ration is  incapable  of  doing,  and  se.ks  its  il- 
lustrations in  the  common  law,  as  that  a 
corporation  cannot  be  an  administrator  or  ex- 
ecutor, because  its  duties  are  of  a  personal 
nature,  and  cannot  be  delegated;  or  cannot 
take  an  oath,  when  so  required  by  law,  before 
proceeding  to  execute  some  duty  or  trust. 
But  this  argument  overlooks  the  fact  that  a 
corporation  may  be  empowered  to  do  by  stat- 
ute what  it  was  incapable  of  doing  under  its 
common-law  powers;  and,  when  thus  cre- 
ated, ita  powbrs,  capacities,  and  modes  of  ex- 
ercising them  depend  u()on  the  statute.  Nor 
is  the  disability,  in  such  cases,  of  a  character 
wliich  cannot  be  obviated  by  statute;  for,  as 
Mr.  Morawetz  says,  "there  are  numerous  in- 
stances in  which  corporations  have  been  ex- 
pressly empowered  by  statutes  to  administer 
estates."     1  Mor.  Priv.  Corp.  §  357. 

The  reason  why  a  corporation  was  unable 
to  perform  the  office  of  executor  or  adminis- 
trator, as  stated  by  Blackstone,  was  that  it 
could  not  take  an  oath  for  ttie  dne  execution 
of  the  office.  1  Bl.  Comm.  477.  But,  to  en- 
able a  corporation  to  act  as  executor  or  ad- 
ministrator, the  statute  may  dispense  with 
the  oath,  or  provide  that  some  one  of  its 


officers  may  take  it,  or  the  law  of  the  state 
may  not  require  any  oath  for  the  due  execu- 
tion of  the  office;  and  in  such  case,  when  no 
other  impediment  intervenes,  a  corporation 
may' act  as  administrator  when  the  law  of  the 
state  dues  not  require  the  adrainistratur  to 
take  an  oath.  It  was  not  so  held  in  Derin- 
ger's  Adra'r  v.  Deringer's  Adm'r,  5  Iloust. 
416.  So,  too,  in  Bank  v.  Ewing,  12  Lea,  602, 
where  it  was  urged  that  a  corporation  was 
incapable  of  taking  to  itself  a  mortgage  or 
trust  conveyance,  it  was  held  that  a  corpora- 
tion may  take  and  hold  as  a  tru.stee  or  mort- 
gagee, and  execute  a  trust  in  which  it  has  an 
interest,  within  the?copeof  Its  business;  and 
a  failure  or  inability  to  comply  with  tlie  pro- 
visions of  the  Code  by  taking  the  required 
oath  would  not  affect  tlie  validity  of  the  deed, 
or  the  title  vested'. 

As  it  is  not  questioned  that  the  business 
in  which  the  defendant  is  engaged  is  a  law- 
ful occupiition,  and  that  the  articles  of  incor- 
poration are  sufficient  to  confer  the  power  on 
the  defendant  to  act  as  an  attorney  in  fact  in 
furtherance  of  its  legitimate  objects,  there  is 
nothing  to  prevent  it  from  doing  the  acts  es- 
sential to  carry  on  its  business,  and  comply, 
with  the  terms  of  its  agreement,  unless  it  is 
incapable  of  performing  such  acts  from  some 
cause  inherent  in  itself.  A  corpoiiition,  like 
a  natural  person,  has  a  right  to  conduct  its 
legitimate  business  by  all  the  means  necessa- 
ry to  effect  such  object.  .'Within  its  pre- 
scribed range,  it  can  do  whatever  a  natural 
person  mutatis  mutandis  could  do.  'Whart. 
Ag.  §  67. 

In  Barry  v.  Exchange  Co.,  1  Sandf.  Ch.  280, 
it  is  said:  "Every  corporation,  as  such,  has 
the  capacity  to  take  and  grant  property,  and 
to  contract  obligations  in  the  same  manner 
as  an  individual.  •  *  •  And  every  such 
corporation  has  power  to  make  all  contracts 
which  are  necessary  and  usual  in  the  course  of 
the  business  it  transacts,  as  means  to  enable  it 
to  effect  such  object,  unless  expressly  protiib- 
Ited  by  law."  Having  the  power  conferred  np- 
on  it  to  act  as  an  attorney  in  fact,  is  it  not  en- 
dowed with  all  the  faculties  or  capacities  es- 
sential to  execute  it,  and  carry  out  the  busi- 
ness projects  of  its  creation?  'Why  may. not 
a  corporation  act  as  an  agent  for  an  individ- 
ual, or  another  corporation  ?  As  the  owner 
of  real  property,  it  can  by  its  authorized 
agents  execute  a  conveyance,  or  it  may  au- 
thorize another,  by  power  of  attorney  in 
writing,  to  convey  such  property  for  it;  why 
then  may  it  not  act  as  the  agent  or  attorney 
in  fact  of  another  for  a  like  purpose,  when  it 
is  80  authorized,  and  to  thus  act  is  one  of 
the  chief  powers  conferred  to  effect  the  ol)- 
ject  of  its  ci;eatioii,  and  to  carry  on  the  busi- 
ness in  which  it  is  engaged?"  "Within  the 
scope  of  its  corporate  powers,"  says  Mr. 
Mechem,  "unless  there  are  express  provis- 
ions  in  its  charter  or  constating  instru- 
ments to  thQ  contrary,  a  corporation  may  act  as 
agent,  either  for  an  individual,.a  partnership, 
or  another  corporation.  Many  of  the  great 
corporations  of  the  country  are  organiz^  foe 
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this  express  purpose,  under  statutes  or  char- 
ters "conferring  .and  defining  their  powers, 
and  the  methods  of  executing  them ;  but  even 
in  other  cases,  authority  so  to  act  might  be 
implied  as  auxiliary  to  their  main  puri)08e. " 
Mechem,  Ag.  §  64. 

It  is  clear,  then,  that  a  corporation  may 
act  as  the  agent  of  another;  and,  if  so,  it 
must  be  endued  with  the  faculties  or  instru- 
mentalities to  perform  the  office  it  is  author- 
ized to  undertalse,  and  carry  out  the  purposes 
of  its  creation.  When  a  corporation  engages 
in  a  legitimate  business,  and  is  authorized  by 
its  incorporation  to  do  the  things  necessary 
to  carry  on  such  business,  it  is  an  express 
grant  of  power  to  enable  it  to  effect  that  ob- 
ject. If  it  is  to  be  excluded  from  doing  such 
things  because,  from  the  nature  of  its  organ- 
ization! it  cannot  act  personally,  but  only 
through  agents,  there  would  be  little  left  in 
the  domain  of  business  it  could  do.  As  was 
said  by  the  court  in  Hopkins  v.  Turnpike 
Co.,  4  Humph.  412:  ."The  common-law  rule 
with  regard  to  natural  persons,  that  an  agent, 
to  bind  bis  principal  by  deed,  must  be  em- 
powered by  deed  himself,  cannot,  in  the  nat- 
ure of  things,  be  applied  to  corporations  ag- 
gregate. These  beings,  of  mere  legal  exist- 
ence, and  their  board,  as  such,  are,  literally 
speaking,  incapable  of  a  personal  act.  They 
direct  or  assent  by  vote;  but  their  most  im- 
mediate mode  of  action  must  be  by  agents." 
Being  a  creation  of  the  law, —  an  artificial 
perscTn, —  it  can  only  act  by  agents,  who  are 
its  limbs,  or  instrumentalities  to  effect  the 
purpose  for  which  it  was  organized,  and  to 
act  for  it;  their  act  being  the  act  of  the  cor- 
poration, exactly  as  the  act  of  an  individual 
is  his  act.  As  such,  upon  the  principle  of  the 
objection  raised,  it  could  not  make  an  ac- 
knowledgment in  person,  but  it  may  by  its 
officers;  and  in  such  cases  its  officer  affixing 
the  seal  is  the  party  executing  the  deed, 
within  the  meaning  of  the  statute  requiring 
deeds  to  be  acknowledged  by  the  grantor. 
Kelly  V.  Calhoun,  95  U.  S.  711;  Association 
V.  Brace,  51  Md.  508 ;  Araer.  &  Eng.  Cyclop. 
Law,  "Acknowledgment,"  "Corporations." 
In  fact,  within  the  same  principle  of  reason- 
ing, it  may  be  said  that  a  corporation  cannot 
make  a  deed  of  its  own  property;  but  we 
know  it  can,  and  that  the  act  of  its  officei-s  in 
so  doing  is  the  act  of  the  corporation. 

When  a  corporation  is  made  the  agent  of 
another  to  sell  and  convey  property,  it  acts 
through  the  same  instrumentalities  as  when 
acting  for  itself;  aud  the  relation  between  it 
and  its  instrumentalities  are  as  one  being  or 
artiflcial  person  in  the  performance  of  its  en- 
gagement, and  involves  no  delegation  of 
powers.  So  that,  when  a  corporation  is  in 
vested  with  a  power  of  attorney  to  sell  and 
convey  real  property,  the  person  confeiring 
the  power  knows  that  the  corporation  cannot 
act  personally  in  the  matter,  but  that  in  per- 
forming the  engagement  it  will  act  through 
its  agents,  who  for  that  purpose  are  its  facul- 
ties, and  whose  acts  in  the  discharge  of  that 
duty  are  the  acts  of  the  corporation,  and  as 


such  must  be  considered  to  be  included  in 
the  artificial  person,  as  instrumentalities  au- 
thorized by  him  to  do  the  act  conferred  upon 
it  by  his  power  of  attorney.  In  this  view, 
the  argument  that  the  corporation  cannot  do 
such  act,  under  the  power  of  attorney,  with- 
out a  delegation  of  authority  to  its  agents, 
and  that  the  grantor  of  the  power  has  given 
no  such  power  of  substitution,  cannot  be 
sustained.  There  was  no  error,  and  the 
judgment  must  be  affirmed. 


(3  Wyo.  311) 

Howard  e.  Bowman. 

(Supreme  Court  of  Wyoming.    Jan.  22, 1890.) 

Bii.1.  OF  ExcEPTi^sa. 

1.  Where  time  is  given  to  present  a  bill  of  ex- 
ceptions, it  must  appear  on  the  record  that  it  was 
presented  within  the  time  allowed. 

2.  A  bill  of  exceptions  is  fatally  defective,  un- 
less it  is  certified  that  it  is  correct,  and  that  it 
contains  all  the  evidence,  or  so  much  as  is  neoes- 
sary  to  explain  the  exceptions. 

Error  to  district  court,  Crook  county. 
Anthony  C.  Campbell,  for  plaintiff  in  er- 
ror.    H'.  8.  Metz,  for  defendant  in  error. 

Sauflet,  J.  In  this  case  the  plaintiff  in 
error  was  plaintiff  in  the  district  court  In  an 
action  of  replevin.  The  law  and  facts  were 
submitted  to  the  court  without  the  interven- 
tion of  a  jury,  the  trial  resulting  in  findings 
and  a  judgment  for  the  defendant.  The  bill 
of  exceptions  filed  with  the  transcript  is 
fatally  defective  in  two  respects: 

1.  On  the  overruling  of  plaintiff's  motion 
for  a  new  trial,  he  asked  and  obtained  time 
until  the  1st  day  of  December,  1887,  to  pre- 
sent his  bill.  The  record  does  not  anywhere 
disclose  whether  the  bill  was  tendered  to  the 
court  for  allowance  within  the  time  given. 
It  should  affirmatively  appear,  by  a  recital  of 
the  record,  that  this  was  done;  otherwise  it 
cannot  be  considered  by  this  court. 

2.  It  does  not  appear  from  the. bill  that  all, 
or  even  any,  of  tlie  testimony  beard  on  the 
trial  of  the  cause  is  set  forth  in  the  bill.  It 
is  not  certified  to  this  court  as  a  true  or  cor- 
rect bill,  nor  does  the  certificate  show  that  it 
contains  so  much  of  the  evidence  as  is  neces- 
sary to  explain  all  of  the  exceptions  reserved 
or  any  of  them.  The  certificate  simply  is,  in 
substance,  that  all  exceptions  taken  in  the 
otuse  were  taken  at  the  time  the  adverse 
ruling  was  made,  and  that  all  of  the  proceed- 
ings were  had  and  taken  in  the  court  l>elow 
during  the  judicial  days  of  a  regular  term  of 
said  court.  The  record  being  thus  defective, 
the  only  question  cognizable  by  this  court  is 
whether  tlie  pleadings  are  sufficient  to  sup- 
port the  judgment.  We  are  of  the  opinion 
that  they  are,  and  the  judgment  of  the  dis- 
trict court  is  therefore  affirmed. 


(3  Wyo.  327) 

Me.v.vrdi  v.  Omallbt. 
(Supreme  Court  of  Wyoming.    Jan.  81, 1890.) 
Appeal — Record. 
Where  a  demurrer  to  the  petition  is  sus- 
tained, but  no  judgment  for  defendant  entered  nor 
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final  order  faade,  within  the  meaning  of  Code  Civil 
Proc.  Wyo.  S  3128,  which  provides  that  a  judgment 
or  final  order  made  by  the  district  court  may  be 
reversed,  vacated,  or  modified  by  the  supreme 
court,  and  afterwards  the  case  is  stridden  from 
the  docket  on  motion  of  plaintiff,  the  record  pre- 
sents nothing  on  which  the  supreme  court  can  act. 

Error  to  district  court,  Johnson  county. 

The  plaintiff^  sued  the  defendant  in  the 
court  below,  and  tlie  defendant  demurred  to 
the  petition,  alleging  that  it  did  not  state 
facts  BuflScient  to  constitute  a  cause  of  ac- 
tion. Ttie  pliiintiif,  by  leave  of  court,  filed 
an  amended  petition,  and  by  consent  of  par- 
ties the  demurrer  already  filed  was  treated  as 
a  demurrer  to  the  amended  petition.  Tlie 
court  sustained  tlie  demurrer,  and  the  plain- 
tiff excepted.  No  further  order  or  entry  ap- 
pears in  the  record,  except  the  recital  that 
subsequently,  on  December  10,  1888,  the 
case,  on  motion  of  plaintiff,  was  stricken 
from  the  docket  of  the  court.  Kev.  tjt.  Wyo. 
§  3128,  provides  that  a  judgment  rendered 
or  final  order  made  by  the  district  court  may 
be  reversed,  vacated,  or  modiOed  by  the  su- 
preme court  for  errors  appearing  on  the 
record. 

Charles  IT.  Burritt  and  Henry  8.  Elliott, 
for  plaintiff  in  error.  /.  J.  Orr,  for  defend- 
ant in  error. 

Corn,  J.,  (after  stating  the  facts  substan- 
tially as  above.)  The  record  presents  noth- 
ing upon  whicli  this  court  can  act.  Judg- 
ment was  not  rendered  for  the  defendant 
upon  the  sustaining  of  the  demurrer,  and 
no  final  order,  within  the  meaning  of  section 
3128  of  the  Code  of  Civil  Procedure,  appears 
to  have  been  made.  Tlie  order  sustaining 
the  demurrer  did  not,  in  effect,  determine 
the  action,  and  prevent  a  judgment.  The 
order  strilsing  the  case  from  the  docket  upon 
the  plaintiff's  motion  either  disposes  of  it 
finally  upon  plaintiff's  own  motion,  of  which 
he  cannot  complain,  or  leaves  it  pending  in 
that  conrt,  subject  to  be  reinstated  upon  the 
docket.  If  it  is  still  pending,  so  far  as  any- 
thing appears  to  the  contrary,  he  may  yet 
amend  his  petition,  and  recover  judgment. 
In  either  case,  the  plaintiff  in  eiTor  has  no 
standing  in  tliis  court.  The  petition  in  error 
will  be  dismissed. 

Van  Devantek,  C.  J.,  and  Saufley,  J., 
concurred. 


(3  Wyo.  322) 

Stamper  v.  (Jat  et  al. 
(Sttpreme  Court  of  Wyomlna.    Jan.  27, 1890.) 

MxaOTIABLB    IKSTBVMBNTS  —  InDOKSEES  —  ApPBAL 

FBOM  Justices. 

1.  An  Indorsee  of  a  note  is  the  legal  holder 
thereof,  and  may  sue  on  it  in  his  own  name,  and  a 
denial  that  he  possessed  the  beneficial  interest  in 
it  at  the  time  the  suit  was  brought,  presents  an 
immaterial  issue. 

2.  A  certified  copy  of  the  record  of  a  case  tried 
before  a  justice  of  the  peace  is  not  admissible  in 
evidence  when  the  certificate  does  not  show  that 
the  person  siting  it  was  justice  of  the  peace  at 
the  time  of  signing,  and  there  is  no  proof  that  he 
was  in  any  way  the  legal  custodian  of  the  record. 


Error  to  district  court,  Albany  county. 

Action  by  Jesse  Stamper  against  Stephen 
H.  Gay  and  another  to  recover  on  a  promis- 
sory note.    Plaintiff  appeals. 

Broton,  Blake  <6  Arnold,  for  plaintiff  in 
error.  H.  V.  8.  Groesbeck,  for  defendants  in 
error. 

Corn,  J  This  was  a  suit  brought  before 
a  justice  of  the  peace  to  recover  upon  a  prom- 
issory note  executed  by  defendants  in  error,' 
liearing  date  .September  1,  1887,  and  payable 
to  one  William  Stamper,  a  brother  of  plain- 
tiff in  error.  The  note  bore  the  indorsement: 
"Pay  to  Jesse  Stamper  the  inside  amount. 
Will  Stasiper."  The  defendants,  who  are 
also  defendants  in  error  here,  filed  a  written 
answer  denying  that  plaintiff  was  the  owner 
of  the  notei^  and  also  setting  up,  by  way  of 
del'ense,  that,  before  any  transfer  of  the  note 
by  the  payee  to  plaintiff,  Stephen  H.  Gay,  de- 
fendant, was  served  with  notice  of  garnish- 
ment, issued  out  of  the  justice's  court  of  one 
John  Q.  Bkook.s,  in  the  county  of  Carbon, 
and  therenfter,  under- the  order  of  the  court, 
paid  into  said  justice's  court  the  entire  amount 
due  on  saiJ  promissory  note,  in  certain  suits 
brouglit  against  William  Stamper,  and  that 
by  said  payment  said  note  was  discharged. 
The  plaintiff  interposed  a  general  denial  to 
the  new  matter  in  the  answer,  and  a  trial  re- 
sulted in  a  judgment  for  plaintiff.  Defend- 
ants appealed  to  the  district  court,  where  a 
jury  trial  was  had,  resulting  in  a  verdict  and 
judgment  for  the  defendants.  The  plaintiff 
comes  by  petition  in  error  to  this  court. 

We'  are  of  the  opinion  that  the  answer  of 
defendants,  in  so  far  as  it  denies  that  plain- 
tiff was  the  owner  of  the  note,  in  tlie  sense 
of  denying  that  he  was  the  possessor  of  the 
beneficial  interest  in  it  at  the  time  of  the  trial, 
or  when  suit  was  brouglit,  presents  an  im- 
material issue.  If  it  was  assigned  by  a  spe- 
cial indorsement  to  him,  or  by  indorsement 
in  blank  made  by  the  payee  in  whose  posses- 
sion it  was  at  the  time  of  such  indorsement, 
and  was  delivered  to  him  by  the  payee,  he  be- 
came the  legal  holder  of  the  note,  and  as  such 
could  sue  and  recover  on  it  in  his  own  name. 
Daniel,  Neg.  Inst.  8  1181a;  IJliss,  Code  PI. 
§  232.  Whether  William  Stamper  was  the 
owner  of  the  note  at  the  time  of  the  alleged 
proceedings  in  garnishment  is  quite  a  differ- 
ent qnestion. 

In  our  view  of  this  case,  it  will  be  neces- 
sary for  us  to  consider  but  one  of  the  errors 
assigned.  Evidence  was  offered  by  the  de- 
fendant to  show  that  William  Stamper,  the 
payee  In  the  note,  became  inilebted  in  Carbon 
county,  where  he  resided,  and  subsequently 
left  the  territory,  leaving  his  debts  unpaid; 
that  attachment  suits  were  instituted  by  his 
cretiitors  before  John  Q.  Brooks,  a  justice 
of  tlie  peace  of  that  county,  and  that  defend- 
ants Were  summoned,  as  garnishees,  to  an- 
swer concerning  their  indebtedness  to  Will- 
iam Stamper  upon  the  note  in  question;  that 
they  answered,  and,  upon  the  order  of  the 
justice,  paid  into  his  court  the  full  amount 
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due  upon  the  note,  and  were  thereby  dis- 
charged from  a)l  liability  thereon.  To  estab- 
lish this  state  of  facts  they  offered  in  evidence 
a  certified  transcript  of  the  Justice's  docltet. 
Thecertiticate  to  the  transcript  was  as  fol- 
lows: "The  territory  of  Wyoming,  county 
of  Carbon — ss.:  I  do  hereby  certify  that  the 
above  is  a  full  and  true  copy  from  my  docket 
of  the  proceedings  had  by  and  before  me  at 
my  office  in  Carbon,  Carbon  county,  Wyo- 
ming territory,  in  the  above-mentioned  ac- 
tion. Dated  this  2d  day  of  February,  A.  D. 
1889.  [Signed]  John  Q.  Biiooks,  Justice 
of  the  Peace  for  Said  County  and  Territory." 
The  introduction  of  the  copy  in  evidence  was 
objected  to  upon  the  ground,  among  others, 
that  it  was  not  properly  authenticated.  The 
proof  of  records  may  be  made  by  a  copy, 
and  the  copy  may  be  of  three  kinds,  and  only 
three:  (1)  Exemplification:  (2)  copies  made 
by  an  authorized  officer;  (3)  sworn  copies. 
1  Greenl.  £v.  ^  501.  It  is  plain  that  this  is 
not  an  exempliQcation,  nor  a  sworn  copy.  Is 
it  one  of  the  second  class  named,  a  copy  made 
by  an  authorized  officer,  or  what  is  called  an 
"office  copy?"  Tliat  it  was  not  made  by  an 
officer  specially  authorized  is  clear.  But  it  is 
well  settled  m  the  United  States  that  an  offi- 
cer having  the  legal  custody  of  public  records 
is  ex  officio  competent  to  certify  copies  of 
their  contents,  (1  Greenl.  Ev.  §  607,)  and,  if 
admissible  at  all,  it  is  under  this  rule  of  law. 
Giving  this  rule  its  widest  possible  scope, 
there  must  be  proof  of  some  character  that 
JonK  Q.  Brooks,  at  the  time  of  making  the 
certiQcate,  was  the  custodian  of  the  records 
desired  to  be  proved.  Of  this  there  is' no  ev- 
idence whatever.  He  does  not  state  it  in  his 
certiQcate.  It  is  not  testiQed  to  by  any  wit- 
ness. John  W.  Johnson,  while  testifying  on 
bis  own  behalf,  was  asked  the  question,  "  You 
may  state,  if  you  know,  who  was  justice  of 
the  peace  at  Carbon  at  that  time,  in  1887  and 
1888,"  and  answered:  "I  think  J.  Q.  Brooks." 
This  does  not  tend  to  show  that  he  was  occu- 
pying that  position  February  2,  1889,  the 
date  of  the  certificate.  By  the  statute,  an 
election  for  justices  of  the  peace  was  required 
to  be  held  in  November,  i888,  and  the  offi- 
cers then  elected  to  enter  upon  their  official 
duties  on  the  first  Monday  of  the  January  fol- 
lowing; the  terms  of  their  predecessors  ex- 
piring at  that  time.  There  is  certainly  no 
presumption  uf  his  re-election  at  the  Novem- 
ber election,  1888.  It  is  true  he  signed  him- 
self, "Justice  of  the  Peace  for  Said  County 
and  Territory;"  and  from  this  we  might  infer 
that  he  intended  it  to  be  understood  that  he 
was  justice  of  the  peace  at  the  time  of  sign- 
ing the  certificate;  but  it  falls  far  short  of 
proof  of  such  fact.  There  was  no  other  evi- 
dence tending  to  show  that  he  was  justice  of 
the  peace,  or  custodian  of  these  records,  on 
February  2,  1889.  The  objection  to  this  ev- 
idence should  have  been  sustained.  This,  we 
think,  is  decisi  ve  of  the  case.  There  is  noth- 
ing to  authorize  the  presumption  that  the 
jury  returned  a  verdict  for  the  defendants 
upon  any  other  theory  than  that  the  debt  was 


discharged  by  lesson  of  the  defendants  bar- 
ing  paid  it  under  the  order  of  the  justice's 
court  in  these  proceedings  in  garnishment. 
The  judgment  of  the  court  below  is  reversed, 
with  instructions  to  grant  a  new  trial. 

Van  Detanteb,  C.  J.,  and  Sauflet,  J., 
concurred  in  above  opinion.' 


(S  Wyo.  S2S) 
BoBUSQ  V.  Prabi.  «t  tU. 
{Supreme  Court  <tf  Wyoming.    J»n.  88,  1890.) 

SPBCIPIC    FERrOBMANCB  —  AjDUINISTBiLTORS — A^ 

1.  Under  Rev.  St.  Wyo.  {  8008,  providing  that 
the  "heirs  at  law  or  devisees  of  a  person  who  pur- 
chasod  an  interest  in  land  by  written  contract, 
and  died  before  conveyance  thereof  to  him,  may 
compel  such  conveyance  as  the  deceased  might 
have  done, "  the  administrator  of  a  deceased  ven- 
dee cannot  sue  for  specific  pejrformance. 

2.  An  exception  for  Irregularity  which  does* 
not  point  out  the  error  complained  of  is  too  gen- 
eral and  indefinite. 

8.  Where  there  is  testimony  suffloient  to  sos- 
tain  the  finding,  the  supreme  court  wiU  not  in- 
quire Into  the  weight  of  the  evidence. 

Error  to  district  court,  Albany  county. 

Action  by  Anna  M.  S.  Boburg,  as  admlD- 
istratrix  de  bonis  non  at  the  estate  of  John 
Boburg,  deceased,  against  Fred  Prahl  and 
another,  for  specific  perform/ince  of  a  con- 
tract for  the  sale  of  real  estate.  From  a 
judgment  for  defendants,  plaintiff  appeals. 
Rev.  St.  Wyo.  §  3008,  provides  that  "the  heirs 
at  law  or  devisees  of  a  person  who  pur-, 
chased  an  interest  in  land  by.  written  con- 
tract, .and  died  before  conveyance  thereof  to 
him,  may  compel  such  conveyance  as  the  de- 
ceived might  have  done." 

W.  H.  FUhback,  for  plaintiff  In  error. 
M.  C.  Jahren  for  defendants  in  error. 

Van  Devanter,  G.  J.  This  was  a  suit 
in  the  district  court  of  the  county  of  Albany 
to  compel  the  specillc  performance  of  a  coo- 
tract  for  the  sale  of  real  estiite.  John  Bo- 
burg, in  his  life-time,  entered  into  a  written 
contract  with  Fred  Prahl  whereby  the  latter 
agreed  to  convey  to  Boburg  certain  lots  in 
the  city  of  Laramie  upon  receipt  of  a  stated 
consideration, to  be  thereafter  paid  in  monthly 
installments.  Under  the  agreement,  Boburg 
took  possession  of  the  lots,  and  made  im- 
provements thereon;  but  before  completing 
the  payment  of  the  purchase  price  he  died. 
The  petition,  after  stating  these  facts,  al- 
leges that  Anna  M.  S.  Buburg  is  the  widow 
of  tlie  decedent,  and  is  the  duly-constituted 
administratrix  de  bonis  non  of  his  estate. 
It  also  states  that  she  has  completed  the  pay- 
ments under  (he  contract,  has  demanded  a 
conveyance  from  the  defendant  Prahl.  and 
that  he  refuses  to  execute  a  deed  fur  the 
premises  in  question.  The  defendants  an- 
swered, and  upon  the  trial  the  court  found 
that  the  purchase  money  had  not  been  fully 
paid,  and  gave  judgment  fo(  the  defendants. 
The  plaintiff  made  a  motion  for  anew  trial 
on  the  following  grounds:  "(1)  Irregular- 
ity in  the  proceedings  of  the  defendant  Fred 
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Prahl,  by  which  the  plaintiff  was  prevented 
from  having  a  fair  trial.  (2)  That  the  decis- 
ion and  judgment  of  the  court  is  not  sus- 
tained by  sutflcient  evidence,  and  is  contrary 
to  law.  (3)  Because  the  finding  and  judg- 
ment of  the  court  is  against  tlie  law  and  the 
evidence.  (4)  Error  of  law  occurring  at  the 
trial,  and  excepted  to  by  the  plaintiff.  (5) 
Because  the  finding,  decision,  and  judgment 
of  the  court  should  have  been  for  the  plain- 
tiff in  said  cause,  and  against  the  defendants. 
(6)  Because  the  findings,  decision,  and 
judgment  of  the  court  were  given  for  the  de- 
fendants, when  they  should  have  been  given 
for  the  plaintiff."  The  motion  being  over- 
ruled, the  plaintiff  excepted,  and  now  brings 
the  case  here  for  review. 

Tlie  first  and  fourth  grounds  of  the  motion 
are  too  general  and  indefinite.  The  irreg- 
alarity  and  error  complained  of  should  have 
beea  clearly  designated.  The  second,  third, 
fifth,  and  sixth  grounds  are  not  well  taken, 
as  will  further  appear.  While  the  sulficien- 
ej  of  the  petition  was  not  questioned  in  the 
ooort  below,  it  is  fatally  defect!  va  A  suit 
to  compel  the  specific  performance  of  a  con- 
tract for  the  sale  of  real  estate  cannot  be 
maintained  by  the  plaintiff  in  the  capacity 
of  administratrix.  Such  suits  can  only  be 
brought  by  the  heirs  at  law  or  devisees  of  the 
decedent,  and  not  by  the  personal  represent- 
atives. Kev.  St.  VVyo.  §  3008.  Even  if 
the  plaintiff  had  sued  in  her  capacity  as  an 
heir  of  the  decedent,  the  petition  does  not 
show  that  she  is  the  only  heir;  and,  if  there 
are  others,  they  should  have  been  made  par- 
ties. 

On  the  trial,  the  evidence  concerning  the 
payment  of  the  purchase  price  was  confiict- 
ing;  and,  as  there  wastestimony  amply  suf- 
ficient to  sustain  the  finding,  this  court  will 
not  inquire  into  the  weight  of  the  evidence. 
Ketchum  v.  Davis,  (Wyo.)  13  Pac.  Hep.  15. 
The  judgment  of  the  court  below  is  affirmed. 

OoBNand  SAurLST,  JJ.,  concurred. 


(S  Wyo.  Sffl) 

PE21K1N8  e.  MoDOWKLI,. 

(Supreme  Court  of  Wyoming.    Jan.  81, 1890.) 
Rbcoro  oh  Appbai/— Dbmvrbeb. 

1.  A  motion  for  a  chaoee  of  venue,  with  the 
affidavit  supportiog  it,  and  a  motion  for  a  new 
trial,  are  not  pleadinf^,  and  can  only  become  part 
Of  the  record  by  being-  incorporated  into  a  bill  of 
exceptions,  and  this  is  not  sufBciently  done  when 
the  bill  simply  recites  the  filing  of  the  motion  and 
affidavit,  and  then  states  that  reference  is  made  to 
them,  and  the  same  made  part  thereof. 

8.  An  erroneous  ruling  on  a  demurrer  to  a 
pleading  is  not  an  error  for  which  a  new  trial  will 
be  granted,  under  Rev.  St.  Wyo.  g  2652,  as  the  er- 
ror is  not  one  which  occurred  on  the  trial,  nor 
could  it  be  avoided  or  corrected  by  a  new  trial,  and 
a  motion  for  a  new  trial  is  not  necessary  to  pre- 
serve an  exception  to  such  ruling. 

8.  Where  the  Christian  name  of  platntitT  is 
given  as  "J.  U., "  aud  there  is  nothing  m  the  peti- 
tion to  show  tlist "  J.  M. "  is  not  his  Christian  name, 
a  demurrer  on  the  ground  that  the  petition  does 
not  state  the  name  of  plaintifF  cannot  be  sustained. 

Error  to  district  court,  Albany  county. 


Action  by  J.  M.  McDowell  against  O-arles 
F.  Perkins  to  recover  money  due  for  labor. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  For  former  report,  see  19  Pac.  Bep. 
440. 

&.  C  Smith,  for  plaintiff  in  error.  Brown, 
Braho  A  Arnold,  for  defendant  in  error. 

Van  DEVANTEn,  C.  J.  This  cause  was 
heard  by  this  court,  and  an  opinion  rendered 
therein,  at  a  former  terra.  19  Pac.  Rep.  440. 
No  brief  having  been  filed  by  the  defendant 
in  error,  the  imperfections  in  the  bill  of  ex- 
ceptions, which  is  contained  in  the  record, 
were  overlooked,  and.  the  attention  of  the 
court  having  been  called  to  this,  a  rehearing 
was  granted.  McDowell  brought  the  action 
agriinst  Perkins  in  the  district  court  for  the 
county  of  Albany,  to  recover  for  services  ren- 
dered. The  defendant  filed  a  general  de- 
murrer to  the  plaintiff's  petition,  which  was 
overruled;  and  later  he  filed  a  motion  and  af- 
fidavit for  a  change  of  venue  to  another  coun- 
ty, which  was  also  denied.  Upon  the  trial 
the  court  found  for  the  plaintiff,  and  ren- 
dered jildgment  in  his  favor.  -  The  defendant 
made  a  motion  for  a  new  trial,  which  was 
overruled,  and,  exception  being  taken  to  each 
of  these  rulings,  Perkins  brings  the  case  to 
this  court  on  petition  in  error, 

A  motion  for  a  change  of  venue,  with  the 
aSidavit  supporting  the  siime,  and  a  motion 
for  a  new  trial,  are  not  pleadings,  and  can 
only  become  a  part  of  the  record  by  being  in- 
corporated into  a  bill  of  exceptions;  but  nei- 
ther of  these  motions  is  set  out  therein.  The 
bill  recites  the  filing  of  the  tqotion  and  affida- 
vit for  a  change  of  venue,  the  ruling  of  the 
court,  and  the  exception  thereto,  and  then 
states:  "Reference  being  had  to  said  mo- 
tion and  affidavit  of  defendant,  *  ♦  •  the 
same  is  hereby  made  a  part  hereof."  The  re- 
citals  relating  to  the  motion  for  a  new  trial 
are  in  the  same  form.  It  thus  appears  that 
the  motion  for  a  change  of  venue  and  for  a 
new  trial  were  never  embraced  in  the  bill  of 
exceptions,  and  they  are  not  now  copied  into 
the  IJill.  as  set  forth  in  the  record.  It  is  not 
sufficient  for  the  bill  to  recite  that  the  mo- 
tions are  made  a  part  thereof,  for,  as  in  this 
case,  the  recitals  may  not  be  true.  Such  a 
recital  is  not  an  equivalent  for  the  doing  of 
the  act  which  is  recited  to  have  t>een  per- 
formed. When  properly  embraced  in  the  bill 
of  exceptions,  such  motions  become  a  part 
thereof  by  reason  of  being  actually  copied 
and  set  out  in  the  bill  at  the  time  of  the  al- 
lowance and  signing  thereof,  and  not  by  vir- 
tue of  any  mere  recital  like  the  one  in  this  in- 
stance. These  motions  not  being  made  apart 
of  the  record,  the  rulings  thereon  cannot  be 
considered  by  this  court. 

We  now  come  to  the  question  presented  by 
the  overruling  of  the  demurrer  to  the  peti- 
tion. Our  statute  (section  2652)  seems  to 
contemplate  that  any  substantial  irregularity 
or  error  which  could  be  avoided  or  corrected 
by  another  trial  shall  be  cause  for  anew  trial. 
An  error  committed  in  ruling  upon  a  demur- 
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rer  to  a  pleading  is  not  one  which  occurred  up- 
on tlie  trial,  or  in  the  proceedings  relating 
thereto,  and  would  in  no  sense  be  avoided  or 
corrected  by  another  trial.  The  plaintiff  in 
error,  (the  defendant  in  the  court  below,)  in 
now  objecting  to  the  overruling  of  his  de- 
murrer to  the  petition,  does  not  complain  of 
any  m.atter  connected  with  the  trial,  but  says 
that  there  should  have  been  no  trial  at  all  up- 
on this  petition.  Had  a  new  trial  been  grant- 
ed by  the  district  court,  the  error,  if  any.  in 
the  decision  upon  the  demurrer,  would  not 
have  been  reached,  and  would  still  remain 
uncorrected  in  the  record.  It  therefore  fol- 
lows that  the  ruling  upon  a  demurrer  to  a 
pleading  is  not  a  cause  for  granting  a  new 
trial,  and  that  a  motion  for  a  new  trial  is 
not  necessary  to  preserve  an  exception  taken 
to  such  ruling. 

In  bis  petition  the  plaintiff  sued  as  J.  M. 
McDowell,  and  it  is  contended  that  the  let- 
ters "J.  M."  do  not' constitute  a  name,  and 
that  the  petition,  therefore,  fails  to  state  the 
name  of  the  plaintiff.  A  demurrer  is  per- 
missible only  when  the  defect  complained  of 
is  apparent  upon  the  face  of  the  pleading. 
While  it  does  not  occur  frequently,  there  are 
many  instances  where  single  letters  consti- 
tute the  only  Christian  name.  We  cannot, 
then,  judicially  know  that  the  letters  "J.  M. " 
are  not  a  name,  and,  as  the  petition  does  not 
disclose  that  the  lettera  "J.  M."  are  not  the 
Christian  name  of  the  plaintiff,  it  follows 
that  there  is  no  defect  apparent  on  the  face 
of  the  petition  in  this  respect.  The  petition 
is  otherwise  in  the  usual  form  of  one  for 
work  and  labor  performed,  and  we  perceive 
no  defect  in  its  allegations.  The  judgment 
of  the  court  below  is  affirmed. 

Corn  and  Sauflet,  JJ.t  concurred. 


(3  Wyo.  336)   • 

WOLCOTT  V.  BaOHMAN, 

(Supreme  Court  of  Wyoming.    Feb.  6, 1890.) 

VAOHANor — Justice   of   thk    Pbaoe— Falsb   Im- 
prisonment— ASSIONHENT  OT  ERRORS. 

^  1.  As  Rev.  St.  Wyo.  %  3647,  expressly  confers 
jurisdictioD  of  the  offense  of  vagniupy  on  justices 
of  the  peace,  and  authorizes  the  commitment  of  the 
offender,  such  a  commitment  does  not  constitute 
false  imprisonment. 

2.  As  errors  occurring  upon  the  trial,  which 
are  properly  grounds  for  a  new  trial,  can  only  be 
brought  into  the  record  by  a  motion  for  a  new  trial, 
and  must  be  included  in  the  motion  to  bring  them 
to  the  attention  of  the  supreme  court,  it  is  not  nec- 
essary to  separately  assign  them  as  error.  They 
are  sufficiently  included  in  the  assignment  that 
there  was  error  in  overruling  the  motion  for  new 
trial. 

!:>AUFL.ET,  J.,  dissents. 

Error  to  district  court.  Converse  county. 

This  was  an  acticm  for  false  imprisonment 
brought  by  the  defendant  in  error  against 
the  plaintiff  in  error.  The  latter,  Iteing  a 
justice  of  the  peace  in  the  county  of  Albany, 
sentenced  the  defendant  in  error  to  impris- 
onment in  the  county  jail  for  vagrancy 
without  any  criminal  complaint  being  made, 
the  defendant  in  error  being  at  that  time 
before  the  justice  on  another  charge.     W. 


F.  Mechum,  another  justice  of  the  peace, 
in  whose  precinct  the  plaintiff  in  error  was 
acting  at  the  time,  carried  the  sentence  into 
effect  by  issuing  a  mittimus,  under  which  the 
defendant  in  error  was  imprisoned.  Upon  a 
trial  by  jury  in  thedistrfct  court  of  the  coun- 
ty of  Converse,  a  verdict  was  returned  for 
the  plaintiff,  Bachman,  assessing  his  dam- 
ages at  $3,500.  The  defendant,  Wolcott, 
moved  the  court  for  a  new  trial,  alleging  in 
his  motion  that  different  errors  had  been  com- 
mitted by  the  court  during  the  trial  of  the 
cause.  The  motio;  being  overruled,  judg- 
ment was  entered  for  the  plaintiff  upon  the 
verdict. 

Corlett,  Lacey  &  Riner,  for  plaintiff  in 
error.  U.  V.  8.  Oroesheok,  for  defendant  in 
error. 

Van  Devantek,  0.  J.  The  petition,  in 
error  contains  15  assignments  of  error,  the 
first  14  of  which  relate  to  alleged  errors  oc- 
curring upon  tiie  trial,  and  the  fifteenth  is 
based  upon  the  overruling  of  the  motion  for 
a  new  trial.  Errors  occurring  upun  the  trial 
can  only  be  preserved  and  fully  brought  into 
the  record  by  a  motion  for  a  new  trial,  and, 
if  such  errors  are  not  made  the  basis  of  a 
motion  for  a  new  trial  in  the  court  below, 
they  are  waived,  and  this  court  cannot  con- 
sider them.  Then,  since  it  is  necessary  to 
complain  of  such  errora  in  a  motion  for  a  new 
trial  in  order  to  ultimately  bring  them  to  the 
attention  of  the  appellate  court,  they  should 
not  be  separately  assigned  as  error  here,  but 
will  be  sufficiently  included  in  the  assignment 
that  there  was  error  in  tiie  overruling  of  the 
motion  for  a  new  trial.  This,  however,  is 
only  true  as  to  such  matters  as  are  properly 
grounds  for  a  new  trial,  and  all  other  errors 
in  the  rulings  and  decisions  of  the  trial  court 
should  be  separately  assigned  as  such.  U.  S. 
V.  Trabing,  (Wyo.)  6  Pac.  Bep.  721. 

Without  considering  the  first  14  assign- 
ments in  this  case,  we  will  inquire  whether 
there  was  error  in  the  overruling  of  the  mo- 
tion for  a  new  trial,  in  its  charge  to  the 
jury,  the  court  gave  the  following  instruc- 
tion, over  the  objection  of  thedefendant:  "If 
you  find  as  a  fact  that  this  plaintiff  was  im- 
prisoned in  the  Albany  county  jail  upon  a 
commitment  or  mittimus  issued  by  Justice 
of  the  Peace  Mechum,  and  you  find  that  the 
commitment  was  in  pursuance  of  a  supposed 
or  alleged  sentence  of  a  justice  of  the  peace 
sentencing  this  man  to  be  imprisoned  for  the 
alleged  crime  of  vagrancy,  if  you  find  those 
to  be  the  facts,  then  I  charge  you  that  would 
constitute  false  imprisonment,  as  to  Mechum, 
upon  its  face.  You  are  not  trying  Mechum. 
You  must  further  find  that  Mechum  was  di- 
rected or  controlled  by  this  defendant."  This 
instruction  assumes  that  a  justice  of  the  peace 
does  not  have  jurisdiction  to  commit  to  the 
county  jail  for  vagrancy,  and  in  so  doing  it 
palpably  misstates  the  law.  Our  sUttute  (sec- 
tion 3647)  specially  confers  juri8di<-tion  of  the 
offense  of  vagrancy  on  justices  of  the  peace, 
and  authorizes  the  commitment  of  the  offend- 
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it;  but  this  instruction  states  that  such  a 
commitment  is  in  itself  false  imprison  inent. 
To  illostrate  tlie  falsity  of  the  statement 
contained  in  the  instruction,  the  plaintiff 
might  have  been  imprisoneO  in  the  Albany 
county  jail  upon  a  commitment  or  mitttmru 
issued  by  Justice  of  the  Peace  Mechum,  and 
that  commitment  might  have  been  in  pursu- 
ance of  a  sentence  of  a  justice  of  the  peace 
sentencing  the  plaintiff  to  be  imprisoned  for 
the  crime  of  vagrancy,  and  still  the  proceed- 
ings before  the  justice  and  the  imprisonment 
might  in  all  respects  have  been  in  strict  con- 
formity to  la  w  The  language  of  the  tnstruG- 
tion  does  not  necessarily  refer  to  an  unlaw- 
ful sentence,  for  it  is  broad  enough  in  its 
terms  to  include  a  sentence  which  is  entirely 
lawful.  The  only  intimation  found  in  the  in- 
struction as  to  the  character  of  the  sentence 
therein  referred  to  is  in  the  use  of  the  phrase, 
"a  supposed  or  alleged  sentence;"  but  this 
expression  can  in  no  manner  be  construed  to 
mean,  or  be  equivalent  to,  a  void  or  unlaw- 
ful sentence.  As  before  siiown,  a  justice  of 
the  peace  has  Jurisdiction  of  the  offense, 
which  is  the  subject-mutter,  so  that  if  he  ob- 
tain jurisdiction  over  the  person  of  the  of- 
fender be  may  then  lawfully  impose  the  im- 
prisonment. In  this  case,  one  point  of  con- 
tention was  as  to  whether  the  plaintiff  had 
submitted  himself  to  tlie  jurisdiction  of  the 
justice,  and  this,  being  a  question  of  fact, 
should  properly  have  been  submitted  to  the 
jury,  but  by  the  court's  charge  the  jury  was 
precluded  from  in  any  manner  considering  the 
matter  of  jurisdiction ;  for  ttiey  were,  in  eilect, 
told  by  this  instruction  that  if  they  should 
find  that  the  defendant  directed  the  imprison- 
ment of  the  plaintiff,  then  the  liability  of  the 
defendant  was  established.  Thus  the  court 
determined  for  the  jury  that  the  justice  was 
without  jurisdiction  of  the  person,  and  that 
the  imprisonment  was  unlawful.  The  in- 
struction complained  of  was  clearly  errone- 
ous as  a  proposition  of  law,  and  could  not 
have  done  otlierwise  than  mislead  the  jury. 
The  giving  of  the  instruction  having  been 
complained  of  in  the  motion' for  a  new  trial, 
that  motion  should  have  tieen  sustained.  The 
judgmeut  of  the  court  below  is  reversed,  and 
a  new  trial  ordered. 

COKN,  J. ,  concurs.    Saxtflxt,  J.,  dissents. 


(»  Wyo.  23S) 

Paimerston  V.  Tekritory. 
(Supreme  Court  of  Wyombng.    Feb.  6,  ISOa) 

Criminal  Law— Rbasonablb  Doubt. 

An  Instmction  that  "the  proof  is  deemed 
■offltdent  when  the  evidence  Is  suffloient  to  im- 
press thejudf^entef  ordinarily  prudent  men  with 
a  coDvicUon  on  which  tbey  would  act  in  an  im- 
portant affair  of  their  own"  does  not  correctly 
Mate  the  law  of  reasonable  doubt. 

Error  to  district  court,  All>any  county. 

John  Charles  Thompson,  for  plaintiff  in 
error.  Attn.  Gen.  Domelmann,  for  the  Ter- 
ritory. 


Corn,  J.  Plain  tiff  In  error  was  tried  at 
the  March  term,  1889,  of  the  Albany  county 
district  court,  upon  an  indictment  for  burg- 
lary, found  guilty,  and  sentenced  to  the 
penitentiary.  He  brings  the  case  to  this 
court  by  petition  in  error. 

Among  other  errors  assigned  in  the  mo- 
tion for  a  new  trial,  it  is  alleged  thxt  the 
court  erred  in  giving  to  the  jury  the  follow- 
ing instruction,  over  the  objection  of  the  de- 
fendant: "The  •  reasonable  doubt '  which  en- 
titles an  accused  to  acquittal  is  a  doubt  of 
guilt  reasonably  arising  from  all  the  evidence 
in  the  case.  It  does  not  mean  a  doubt  aris- 
ing from  mere  caprice  or  groundless  conject- 
ure. The  proof  is  to  be  deemed  sufficient 
when  the  evidence  is  sufficient  to  impress  the 
judgment  of  ordinarily  prudent  men  with  a 
conviction  on  which  they  would  act  in  an 
important  affair  of  their  own."  The  court. 
In  another  part  of  the  charge,  instructed  the 
jury  that  "the  defendant  is  presumed  to  be 
innocent  of  the  offense  charged:  and,  unless 
you  tielieva  that  he  has  been  proven,  beyond 
a  reasonable  doubt,  to  be  guilty,  you  should 
acquit  him."  The  instruction  complained  of 
is  an  explanation  of  the  instruction  last  re- 
ferred to,  and  a  definition  of  the  character  or 
degree  of  certainty  which  must  exist  in  the 
minds  of  the  jury  to  justify  a  conviction, 
and  is  the  only  instruction  upon  the  subject. 

What  is  a  proper  deflnition  of  a  "reasona- 
ble doubt"  is  a  question  which  has  been  much 
discussed  by  law-writers,  and  in  the  decisions 
of  the  courts;  and  a  correct  statement  of  the 
principle  Is  not  by  any  means  confined  to 'one 
form  of  words.  But'  what  an  instruction 
must  contain  to  correctly  state  the  principle 
seems  to  be  quite  well  settled.  We.  do  not 
think  the  instruction  in  question  correctly 
states  the  law.  The  jury  are  instructed  that 
"the  proof  is  deemed  sufficient  when  the  ev- 
idence is  sufficient  to  impress  the  judgment 
Of  ordinarily  prudent  men  with  a  conviction 
on  which  they  would  act  in  an  important  af- 
fair of  their  own. "  Now,  it  is  plain  that  not 
only  ordinarily  prudent  men,  but  men  of  the 
highest  prudence  and  sagacity,  often  do  and 
must  clioose  between  two  lines  of  conduct, 
and  act  in  matters  of  the  greatest  importance^ 
upon  a  very  slightpreponderance  of  evidence. 
There  are  many  exigencies,  arising  in  the 
most  important  affairs  of  life,  when  the  only 
thing  reaaoniibly  certain  is  that  not  to  act  at 
all  will  be  disastrous.  The  more  prudent 
and  sagacious  a  man  is  under  such  circum- 
stiinces,  the  more  promptly  he  will  act,  using 
his  best  judgment  at  the  moment,  though  he 
be  by  no  means  convinced  beyond  reiisoiiable 
doubt  of  the  correctness  of  bis  action.  But 
no  such  exii;ency  can  lawfully  arise  in  the 
discharge  of  the  duties  of  a  juror  in  a  crimi- 
nal case.  Where  the  evidence  only  prepon- 
derates, but  falls  short  of  moral  certainty,  ha 
is  not  at  liberty,  under  the  law,  to  render  a 
verdict  which  seems  to  him,  from  all  the  ev- 
idence, most  likely  to  be  the  true  one,  al- 
though, in  an  important  affair  of  his  own, 
such  weight  of  evidence  might  be  ample  i« 
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decide  his  action.  But,  upon  tlie  contrary, 
it  is  liis  duty,  in  such  a  case,  to  render  a  ver- 
dict wliich  may  seem  to  him  to  beaxitinst  tlie 
weight  of  the  evidence.  It  does  not  mend 
the  matter  to  urge  that  the  use  of  the  word 
"conviction"  in  the  instruction  precludes  tlie 
idea  of  such  uncertainty,  and  such  want  of 
evidence  to  act  upon.  If  tlie  instruction 
were  simply  that  "the  proof  is  deemed  suflB- 
cient  when  the  evidence  is  sutBcient  to  im- 
press the  judgment  of  ordinarily  prudent 
men  with  conviction,"  it  might  be  without 
objection  as  a  legal  proposition,  though  it 
might  not  be  deemed  to  greatly  illuminate 
the  subject.  But  it  immediately  procee<<s  to 
state  what  character  or  degree  of  conviction 
Is  suflicient;  and  the  degree  of  conviction 
which  is  said  to  be  sufficient  falls  far  short  of 
"moral  certainty,"  or  "conviction  beyond 
reasonable  doubt. "  That  Is,  It  Is  such  a  con- 
Tiction  as  an  ordinarily  prudent  man  would 
act  U])on  in  an  Important  affair  of  his  own; 
and  yetsuch  a  man  would  act,  in  such  a  case, 
although  his  conviction  was  not  beyond  rea- 
sonable doubt.  We  think  the  true  doctrine 
is  well  expressed  in  an  Indiana  case,  where 
it  is  said  that  "the  jury  must  beso  convinced 
by  the  evidence  •  *  •  of  the  defend- 
ant's guilt  that  a  prudent  msn  would  feel 
safe  to  act  upon  that  conviction  in  matters  of 
the  highest  concern  and  importance  to  bis 
own  dearest  personal  interests,  under  circum- 
stances where  there  was  no  compulsion  rest- 
ing upon  him  to  act  at  all. "  Bradley  v.  State, 
81  Ind.  492. 

In  this  case  the  conviction  was  had  upon 
the  testimony  of  an  accomplice,  almostentire- 
ly  uncorroborated;  and  the  slight  evidence 
in  corroboration,  while  apparently  entitled  to 
full  credit,  was  not  inconsistent  with  the  de- 
fendant's entire  Innocenceof  thecharge.  In 
such  a  case  the  statement  oftlieiaw  should  be 
accurate.  The  judgment  is  reversed,  aud  the 
case  remanded  for  a  new  trial. 


(9  Mont.  1»1) 

EiKcnER  V.  CoNKAD  et  al. 

(Supreme  Court  of  Montnna.    Jan.  6, 1890.; 

Saue — C4.VKAT  Emptor— Express  Warranty. 
Plaintiff  saw  some  wheat  in  defendants' 
store,  and  said  that  if  he  knew  that  it  was  spring 
wheat  he  would  buy  it  for  seed.  He  was  told  by 
the  clerk  that  they  were  selling  It  for  chicken  feed, 
but  they  could  find  out  if  it  n as  spring  wheat 
One  of  the  proprietors  then  said  he  would  write 
and  inquire.  Plaintiff  asked  once  or  twice  if  they 
bad  heard  about  the  wheat,  and  was  told  they  bad 
not.  Again  he  inquired,  and  the  clerk  said :  "We 
have.  It  is  spring  wheat. "  Held,  that  the  repre- 
sentations of  the  clerk  did  not  amount  to  an  ex- 
press warranty  that  it  was  spring  wheat,  and  that 
the  rule  of  owveat  emptor  applied. 

Appeal  from  district  court,  Custer  county; 
M.  J.  LiDDELL,  Judge. 

/.  W.  Strecell  and  Jaa.  H.  Garlock,  for  ap- 
pellant.    Geo.  F.  Shelton,  for  respondents. 

Blake,  G.  J.  This  is  an  appeal  from  the 
order  of  the  court  below,-  in  granting  the  mo- 
tion of  the  respondents,  who  MM-re  the  de- 
fendants in  the  action,  for  a  new  trial.    The 


questions  to  be  investigated  may  be  readily 
understood  by  stating  the  substance  of  the 
pleadings. 

The  complaint  alleges  that  the  defendants 
were  merchants  in  1887,  nnd  that  plaintiff 
purchased,  through  their  "duly-autlioiized 
agents  and  clerks,"  81  bushels  of  wheat,  to 
be  used  by  him  in  the  spring  of  1887  for  seed; 
that  he  informed  the  agents  of  the  defend- 
ants that  he  desired  the  wheat  to  lie  spring 
wheat  for  seed,  to  be  sown  that  year;  that 
defendants,  by  their  agents,  sold  and  deliv- 
ered said  wheat  to  plaintiff,  and  represented 
and  warranted  the  same  to  be  spring  wheat, 
and  fit  to  be  used  for  sowing  in  the  spring  of 
1887;  that  defendants  charged  plaintiff  there- 
for $85,  which  plaintiff  agreed  to  pay;  that 
plaintiff  believ«i  the  representation  of  the 
defendants,  that  said  grain  was  spring  wheat, 
to  be  true,  and  sowed  the  same  in  the  spring 
of  1887;  that  said  wheat  was  not  spring,  but 
winter,  wheat,  and  therefore  failed  to  produce 
any  crop;  and  that  plaintiff  lost  his  entire 
crop  of  wheat  for  the  season  of  1887,  and  his 
labor  in  putting  said  seed  into  the  ground, 
and  was  damaged  in  the  sum  of  61,585.  The 
answer  denies  that  plaintiff  purchased  any 
seed  wheat,  and  alleges  that  be  bought  a 
quantity  of  wheat  which  was  kept  and  sold 
as  "chicken  feed,"  and  that  plaintiff  was  in- 
formed of  the  character  and  quality  thereof 
at  the  times  alleged  in  the  complaint;  denies 
that  the  agents  or  clerks  of  the  defendants 
represented  or  warranted  to  plaintiff  that 
said  wheat  was  spring  wheat,  and  says  that 
the  clerks  and  agents  of  defendants  told  plain- 
tiff that  they  did  not  know  whether  the  grain 
was  spring  or  winter  wheat;  denies  that  the 
agents  or  clerks  of  defendants  made  any  rep- 
resentations to  plaintiff  by  which  plaintiff 
was  misled  or  deceived  as  to  the  kind  or 
character  of  said  wheal;  alleges  that  said 
clerks  and  agents  told  plaintiff,  at  the  time 
and  before  he  bought  the  wheat,  that  they 
did  not  know  whether  it  was  winter  or 
spring  wheat,  and  that  defendants  had 
bought  and  sold  said  wheat  for  feed,  and  no 
other  purpose,  and  defendants  could  not  war- 
rant the  wheat  in  any  manner  as  suitable  for 
seed;  and  denies  that  plaintiff  was  misled,  or 
deceived,  or  damaged  by  any  representations 
of  the  clerks  or  agents  of  defendants.  The 
replication  denies  the  averments  of  the  an- 
swer. The  testimony  at  the  trial  tended 
generally  to  prove  the  allegations  Of  the  re- 
spective parties  in  their  pleadings,  and  was 
cohHicting.  The  jury  found  for  the  appel- 
lant, who  is  the  plaintiff  in  the  action.  The 
transcript  does  not  disclose  the  grounds  upon 
wliich  the  motion  for  a  new  trial  was  granted, 
and  which  may  have  been  errors  in  law,  or 
the  Insufficiency  of  the  evidence  to  justify 
the  verdict.  If  tiiey  were  founded  upon  the 
last,  then,  as  the  testimony  is  contiicting,  we 
must  follow  the  case  of  Chauvin  v.  Valiton, 
7  Mont.  681, 19  Pac.  Bep.  215,  and  affirm  the 
order  appealed  from. 

in  conformity  with  the  best  practice,  which 
has  prevailed  in  this  court,  and  in  order  to 
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settle  the  law  of  the  case  upon  another  trial, 
we  deem  it  necessary  and  proper  to  review 
the  questions  which  bare  been  submitted, 
and  decide  every  subject  of  controversy.  It 
is  admitted  that  the  respondents  were  dealers 
in  geneml  merchHndise  at  the  times  which 
are  mentioned  in  the  pleadings;  that  one 
Tompliins  was  employed  by  them  as  cleric 
and  salesman,  and  was  in  charge  of  their 
business,  when  the  wheat  was  delivered  to 
the  appellant;  that  the  grain  was  subject  to 
tlie  inspection  of  the  appellant,  who  bought 
the  same  in  the  belief  tliat  it  was  suitable  for 
seed  in  the  spring  of  1887;  that  no  person 
can  ascertain  by  inspection  the  difference  be- 
tween spring  and  winter  wheat;  that  tliis 
grain  was  winter  wheat;  and,  that  the  appel- 
lant suffered  damages  through  the  total  fail- 
ure of  tiis  crop.  We  shall  assume,  for  the 
purposes  of  the  discussion,  that  the  testi- 
mony of  the  appellant  is  a  narration  of  tlie 
facts,  and  Ciin  thereby  distinguish  some  of 
the  cases  which  have  been  cited  by  counsel 
as  authority  from  that  at  bar.  Kirclier  tes- 
tiiied  that,  in  tlie  fall  of  1886,  he  looked  at 
some  wheiit  in  the  store  of  the  respondents, 
and  asked  what  kind  it  was.  Tompkins  said 
he  didn't  know,  and  that  he  sold  it  for  chick- 
en feed.  Kirclier  then  said  that,  if  he  knew  it 
was  spring  wheat,  lie  would  buy  60  or  70 
bushels;  and  that  Tompkins  replied,  "If  you 
want  to  buy  that  much,  we  can  find  out." 
Kircher  said,  "If  you  can  do  that,  find  out;" 
and  Tompkins  told  him  "he  would  write  and 
find  out."  That  Tompkins  then  took  Kirclier 
back  to  Flager,  in  his  oflSce.  That  Flager,  one 
of  the  re-spondents,  told  Kircher  "he  would 
write  ami  find  out."  That  afterwards  Flager 
told  Kin-her  "  he  did  not  have  an  an!)  wer,  but 
expected  one  in  a  short  time."  That  after- 
wards Flager  said  "he  did  not  have  an  an- 
swer yet,  bat  expected  one  every  day. "  That 
in  Marcli,  1887,  Kirclier  went  into  the  store, 
and  said  to  Tompkins,  wlio  was  then  in 
cliarge  of  the  business  of  the  respondents: 
"How  about  that  wheat?  Have  you  got  an 
answer  yet?"  He  said:  "We  have.  It  is 
spring  wheat.  We  have  just  got  a  load  of 
it."  Kircher  said:  "Are  you  sure  it  is 
spring  wheiit?"  and  Tompkins  replied: 
"What  do  you  take  me  for?"  The  appellant 
then  bought  the  wheat,  but  did  not  receive 
any  statement,  or  memorandum  in  writing 
concerning  the  transaction. 

Did  Tompldns,  u;ider  these  circumstances, 
and  by  virtue  of  his  employment,  have  the 
authority  to  make  this  warranty  that  the 
grain,  which  was  purchased  by  the  appellant, 
was  spring  wheat?  This  court  has  adopted 
the  rule,  which  is  not  disputed,  and  has  lield, 
that  the  principal  is  responsible  for  the  acts 
of  his  agent  when  they  have  been  done  with- 
in the  scope  of  his  authority,  and  that  his  lia- 
bility will  not  be  enlarged.  Herbert  v.  King, 
1  Mont.  475 ;  Bank  v.  Mining  Co.,  3  Mont.  14t) ; 
Bank  V.  Hall,  8  Mont.  341,  20  Pac.  Bep.  638 
The  power  of  Tompkins  is  also  defined  in  the 
following  authorities:  In  Upton  v.  Suffolk 
Co.  Mills,  11  Ciisb.  586,  Mr.  Justice  Met- 


CALP  says:  "A  general  agent  is  not,  by  vir- 
tue of  his  commission,  permitted  to  depart 
from  the  usual  manner  of  effecting  what  he 
is  employed  to  effect.  3  Chit.  I^aw  of  Com. 
&  Man .  199.  When  one  authorizes  another  to 
sell  goods,  he  is  presumed  to  authorize  him  to 
sell  in  the  usual  manner,  and  only  in  the  usual 
manner  in  which  goods  or  things  of  that  sort 
aresold.  Story,  Ag.  §  60.  See,  also,  Shaw  v. 
Stone,  1  Custa.  228.  The  usage  of  the  business 
in  which  a  general  agent  is  employed  furnish- 
es the  ru  le  by  which  bis  authority  is  measured." 
Mr.  Benjamin,  in  his  treatise  on  Sales,  says: 
"  The  general  rule  is,  as  to  all  contracts  includ- 
ing sales,  that  the  agent  is  authorized  to  do 
whatever  is  usual  to  carry  out  the  object  of 
his  agency,  and  it  is  a  question  for  the  jury  to 
determine  what  is  usual."  2  Benj.  Sales, 
(3d  Eng.  Ed.)  §  945.  See,  also,  Pickert  v. 
Mai-ston,  68  Wis.  465,  32  N.  W.  Rep.  650; 
Smith  V.  Tracy,  86  N.  T.  79;  Palmer  v. 
Hatch,  46  Mo.  585;  Stewart  v.  Wootlward, 
.60  Vt.  78:  McCormick  v.  Kellv,  28  Minn.  135, 
9  K.  W.  Bep.  676;  2  Add.  cdnt.  988.  Many 
of  the  cases  which  are  relied  on  by  counsel  to 
establish  the  right  of  Tompkins  to  warrant 
the  quality  of  the  wheat  are  inapplicable  to 
the  facts  before  us.  The  foregoing  testi- 
mony of  Kircher  proves  that  the  respondent 
Flager  ami  Tompkins  refused,  upon  sever- 
al occasions,  to  express  any  opinion  aa  to  the 
character  of  the  grain,  except  that  it  was 
chicken  feed.  In  reply  to  the  request  of  the 
a)ipelli<nt,'Flager  promised  to  write  a  letter 
and  find  out  what  he  could  upon  this  point 
The  conversation  between  Tompkins  and 
Kircher, in  which  the  words  con.stituting  tlie 
alleged  warranty  were  used,  was  in  logical 
effect  a  statement  that  an  answer  bad  been 
received  by  Flager,  from  some  person  who  is 
not  affected  by  these  proceedings,  conveying 
the  information  that  the  grain  was  spring 
wheat.  Tompkins  was  not  a  party  to  this 
correspondence.  The  complaint  does  not  al- 
lege that  Tompkins  or  the  respondents  have 
been  guilty  of  fraudulent  conduct,  and  the 
gist  of  the  action  is  the  warranty  by  the 
agents  of  the  respondents  that  the  grain  re- 
ferred to  was  spring  wheat.  No  form  of 
words  is  essential  to  constitute  an  express 
warranty  in  the  sale  of  chattels.  There  is  no 
controversy  relating  to  these  principles. 

Do  the  conditions  which  have  been  pre- 
sented subject  the  appellant  to  the  rule  of 
caveat  emptort  The  case  of  Lord  v.  Grow, 
39  Pa.  St.  88,  is  on  all  fours  with  the  case  set 
forth  in  the  pleadings  of  the  appellant.  A 
portion  of  the  statement  of  facts  is  as  follows: 
"On  the  9th  of  April,  1859,  the  plaintiff  went 
to  the  defendants,  who  are  dealers  in  grain, 
for  the  purpose  of  purchasing  some  seed 
spring  wheat  for  sowing.  He  asked  F,  P. 
Grow,  one  of  the  defendants,  whether  he  had 
any  good  seed  spring  wheat.  Mr.  Grow  an- 
swered in  the  alHrmative.  *  *  •  The 
plaintiff  took  the  wheat,  which  he  and  the 
miller  thought  was  spring  wheat,  (there  be- 
ing both  kinds  in  the  mill,)  and  sowed  it;  but 
it  proved  to  be  winter  wheat."  Mr.  Justice 
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Strong,  inthe  opinion, says:  "We  have  here 
the  bald  question  whetlier,  in  sales  of  per- 
sonal property  on  inspection,  witliout  express 
warranty,  the  law  presumes  an  engagement, 
on  the  part  of  the  vendor  that  the  article  sold 
is  of  the  species  contemplated  by  the  parties. 

*  *  •  The  tendency  of  the  modern  cases 
has  also  been  to  the  doctrine  tliat,  in  sales  of 
articles  in  regard  to  which  the  seller  is  pre- 
sumed to  have  superior  knowledge,  there  is  a 
warranty  that  the  thing  sold  shall  be  in  kind 
what  it  is  represented  to  be.  Illustrations  of 
this  are  found  in  sales  of  wine  by  wine  mer- 
chants, of  jewels  by  a  jeweler,  and  of  medi- 
cines by  a  druggist.  In  this  class  of  ciises 
the  buyer  and  the  seller  do  not  deal  on  equal 
terms.  •  *  *  The  case  before  us  is  not 
one  of  this  character.  The  wheat  was  not 
sold  by  sample,  and  neither  the  contract  of 
sale,  nor  the  identity  of  the  article,  was  de- 
fined by  a  bill  of  parcels,  nor  was  the  subject 
of  the  contract  a  manufactured  article,  or- 
dered and  supplied  for  a  particular  purpose. 
True,  the  difference  between  spring  wheat 
and  other  wheat  is  not  ascertainable  by  in- 
spection, and  it  may  be  assumed  that  they 
are  not  the  same  in  species.  Still,  the  case  is 
one  of  a  purchase  on  Inspection  of  an  art'icle. 
of  which  the  vendor's  means  of  knowledge 
were  no  greater  than  those  of  the  vendee. 

*  *  *  To  the  purchaser  of  goods  on  in- 
spection the  language  of  the  law  is  caveat 
emptor.  There  may  be  a  few  exceptions, 
such  as  we  have  referred  to,  bntasaleof  auch 
an  article  as  wheat  is  not  one  of  them.  When 
the  purchaser  has  seen  it,  and  gets  what  he 
saw,  no  warranty  is  implied  that  it  is  prop- 
erly described  by  the  name  which  the  vendor 
gives  to  it."  The  authorities  hold  that  it  is 
the  duty  of  the  buyer  to  make  an  inspection 
of  goods,  and  the  consequence  of  any  omis- 
sion so  to  do  must  be  suffered  by  him.  In 
Barnard  v.  Kellogg,  10  Wall.  383,  Mr.  Jus- 
tice DATI8  says;  "No  principle  of  the  com- 
mon law  has  been  better  established,  or  more 
often  affirmed,  both  In  this  country  and  in 
England,  than  that  in  sales  of  personal  prop- 
erty, in  the  absence  of  express  warranty, 
where  the  buyer  has  an  opportunity  to  in- 
spect the  commodity,  and  the  seller  is  guilty 
of  no  fraud,  and  is  neither  the  manufacturer 
nor  grower  of  the  article  he  sells,  the  maxim 
of  oaoeat  entptor  applies.  Such  a  rule,  re- 
quiring the  p.irchaser  to  take  card  of  his  own 
Interest,  has  t)een  found  best  adapted  to  the 
wants  of  trade  in  the  business  transactions 
of  life.  And  there  is  no  hardship  in  it,  be- 
cause, if  the  purchaser  distrusts  his  judg- 
ment, he  can  require  of  the  seller  a  warranty 
that  the  quality  or  condition  of  the  goods  he 
desires  to  buy  corresponds  with  the  sample 
exhibited."  See,  also,  Reynolds  v.  Palmer,  21 
Fed.  Hep.  433,  note  by  I^wson,  439;  Lind- 
ley  v.  Hunt,  22  Fed.  Rep.  52;  1  Pars.  Cmt. 
(6th  Ed.)  577;  Story,  Sales,  (4th  Ed.)  §§  349, 
378;  Bid.  War.  5  5;  2  Henj.  Sales,  (6th  Amer. 
Ed.)  843,  note  23.  The  case  of  Lord  v.  Grow, 
supra,  is  doubted  by  Mr.  Biddle,  and  the 
American  edition  of  the  work  on  Sales  by 


Mr.  Benjamin.  Bid.  War.  §  125;  2  Benj. 
Sales,  (6th  Amer.  Ed.)  843,  nolo  23.  But 
other  text- writers  havecited  it  with  approval, 
and  the  same  court  has  reiterated  its  doctrine 
in  the  recent  case  of  Shisler  v.  Baxter,  109 
Pa.  St  443.  It  appeared  that  Shisler  pur- 
chased of  Baxter  what  both  parties  called 
"  Wakefield  Cabbage"  seeds,  which  cannot  be 
distinguished  by  their  appearance-  After  re- 
ferring to  Lord  V  Qrow,  supra.  Chief  Jus- 
tice Mercur  says:  "The  vendee  had  just  aa 
much  knowledge  in  regard  to  the  kind  and 
quality  of  the  seed  as  they  (the, vendors)  had. 
In  such  case,  in  the  absence  of  express  war- 
ranty, the  exemption  of  liability  of  the  ven- 
dor is  too  well  settled  to  need  any  further 
citation  of  authorities. "  The  application  of 
these  principles  to  the  evidence  of  the  appel- 
lant is  sufficient  to  justify  the  court  below  in 
sustaining  the  motion  for  a  new  trial,  and 
virtually  disposes  of  the  action,  unless  addi- 
tional facts  are  shown. 

While  the  form  of  the  warranty  is  unim- 
portant, the  circumstances  attending  it  must 
be  critically  examined.  Prof.  Parsons  ex- 
pounds the  law  on  this  subject,  and  writes: 
"All  warranties,  however  expressed,  are  open 
to  such  construction  from  surrounding  cir- 
cumstances, and  the  general  character  of  the 
transaction,  and  the  established  usage  in  sim- 
ilar cases,  as  will  make  the  engagement  of 
warranty  conform  to  thfi  intention  and  un- 
derstanding of  the  parties:  provided,  how- 
ever, that  the  words  of  warranty  are  neither 
extended  nor  contracted  in  their  significance 
beyond  their  fair  and  rational  meaning.  For 
these  words  of  warranty  are  usually  subject- 
ed to  a  careful,  if  not  a  precise  and  stringent, 
interpretation,  as  it  is  the  fault  of  the  buyer 
who  asks  for  or  receives  a  warranty  if  it  does 
not  cover  iis  much  ground  and  give  him  as 
effectual  protection  as  he  intended."  1  Pars. 
Cont.  (5th  Ed.)  576.  When  the  evidence  of 
the  appellant  is  subjected  to  this  test,  it  is 
difllcult  to  say  that  Tompkins  made  a  war- 
ranty in  any  form  which  would  be  recognized 
by  the  courts.  It  was  the  duty  of  the  appel- 
lant to  protect  his  interests  by  securing  a 
bill  of  parcels  which  described  in  certain 
terms  the  wheat  he  purchased.  Theauthori- 
ties  hold  that  Tompkins  had  the  power  un- 
der his  employment  to  execute  this  instru- 
ment, and  thereby  make  an  express  warranty 
of  the  quality  of  the  grain.  The  secret  in- 
structions of  the  respondents  to  their  sales- 
men, wliich  were  not  known  by  the  appel- 
lant, cannot  afEect  the  transaction,  and  were 
properly  excluded  by  the  court  below  It  is 
therefore  adjudged  that  the  order  appealed 
from  be  affirmed,  with  costs. 

Harwood  and  DeWitt,  JJ.,  concur. 

(»  Mont.  167) 

State  v.  Ah  Jim. 
(Supreme  Court  of  Jtfontnno.    Jan.  W,  1890.) 

INDICTMKST  AND  INFORMATION  —  CONSTITUTIONAI. 

Law — Ex  post  Facto  Laws. 
1.  Const.  Mont  art.  8.  J  8,  providing  that  all 
criminal  actions  in  the  district  court,  excupt  ttiosa 
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on  appeal,  may  be  prosecuted  by  information,  etc., 
cannot  become  operative  until  the  enactment  by 
the  legislature  of  laws  defining;  the  details  which 
aifect  the  exorcise,  jurisdiction,  and  limitations  of 
the  procedure,  and  the  rights  and  pleadings  of  the 
state  and  the  accused,  so  that  the  courts  may  be 
enabled  to  carry  the  prorision  into  effect. 

2.  As  Const.  Mont,  art  8,  §  8,  declaring  that 
prosecutions  in  criminal  actions  in  the  district 
court  may  be  by  indictment,  provides  that  a  grand 
jury  shall  consist  of  seven  persons,  of  whom  five 
must  concur  to  flod  an  Indictment,  such  provision 
executing  itself,  without  legislative  enactment, 
and  as  the  criminal  practice  act  of  Montana  ter- 
ritory relative  to  indictments  is  not  changed  in 
any  other  respect  by  the  adoption  of  the  state  con- 
stitution, all  offenses  In  the  nature  of  felonies,  or 
having  their  origin  in  the  district  court,  must,  in 
the  absence  of  further  legislation,  be  prosecuted 
under  said  act  by  indictment  found  by  a  concurrence 
of  five  members  of  a  grand  jury  consisting  of  seven 
persons. 

3.  The  constitutional  provision  reducing  the 
number  of  grand  jurors  required  to  investigate 
criminal  charges  is  not  ex  post  facto  in  respect  to 
an  offense  committed  before  the  constitution  was 
adopted. 

Appeal  from  district  court,  Lewis  and 
Clarke  county. 

Henri  J.  Haskell,  Atty.  Gen.,  and  C.  B. 
Nolan,  Co.  Atty.,  for  the  State.  C.  C.  New- 
man and  A.  J.  Craven,  for  respondent. 

Blaeb,  C.  J.  Tliis  is  an  appeal  from  tbe 
order  of  the  coart  belovr  sustaining  tbe  mo- 
tion of  the  respondent  to  quash  the  informa- 
tion which  was  filed  December  3,  1889,  by 
tbe  county  attorney  of  tlie  county  of  Lew'is 
and  Clarke.  Tlie  respondent  is  charged  with 
the  commission  of  the  oilense  of  murder  in 
ttie  first  degree  upon  tbe  25tbday  of  August, 
ItiSQ.  After  the  arniignment  of  the  accused 
a  motion  was  made  by  jbis  counsel,  and  sus- 
tained by  the  court,  to  quash  the  informa- 
tion, "b^siuse  the  county  attorney  in  and  for 
Lewis  and  Clarke  county,  Montana,  had  no 
authority  to  make  or  file  the  said  information 
in  the  said  action." 

It  is  admitted  that  tbe  state  of  Montana 
was  legally  organized  on  tbe  8th  day  of  No- 
vember, 1889,  and  that  the  crime  which  is 
described  in  tbe  information  was  committed 
within  the  territory  of  Montana.  The  ques- 
tions which  have  been  discussed  on  this 
liearing  relate  to  this  interpretation  of  the 
following  clause  of  the  ei];hth  section  of  the 
third  article  of  the  constitution:  "All  crimi- 
nal actions  in  the  district  court,  except  those 
on  appeal,  shall  be  prosecuted  by  informa- 
tion after  examination  and  commitment  by  a 
magistrate,  or  after  leave  granted  by  the 
court,  or  shall  be  prosecuted  by  indictment 
without  such  examination  or  comuiitmeut, 
or  without  sucli  leave  of  the  court.  A  grand 
jury  shall  consist  of  seven  persons,  of  whom 
five  must  concur  to  find  an  indictment.  A 
grand  jury  shall  only  be  drawn  and  sum- 
moned when  the  district  judge  shall,  in  his 
discretion,  consider  it  necessary,  and  shall  so 
order." 

In  the  states  which  are  governed  by  con- 
stitutions containing  similar  provisions  re- 
garding tbe  procedure  by  information,  stat- 
utes have  been  enacted  to  enable  the  courts 


to  secure  their  enforcement.  The  legislative 
assembly  of  Montana  liave  not  passed  any 
law  of  this  nature,  although  it  is  contended 
that  the  same  result  has  been  attained  by  tlie 
adoption  of  tbe  common  law  of  Kngland. 
when  the  same  "is  applicable  and  of  a  gen- 
eral nature,  and  not  in  conflict  with  special 
enactments."  Comp.  St.div.  5,  §  2U1.  This 
position  is  unsound,  for  two  reasons.  The 
criminal  practice  act  provides  ample  rem- 
edies for  the  execution  of  criminal  laws,  and 
necessarily  conflicts  with  the  proceedings  liy 
information  .at  common  law.  In  the  ne\t. 
place,  the  use  of  this  remedy  has  been  lim- 
ited to  certain  cases,  and  has  not  embraced 
feloni^.  Blackstone  treats  of  this  subject, 
and  says:  "There  can  be  no  doubt  but  that 
this  mode  of  prosecution  by  information  or 
suggestion,  filed  on  record  by  tbe  king's  at- 
torney general,  or  by  his  coroner  or  master 
of  the  crown  office  in  the  court  of  king's 
bench,  is  as  ancient  as  the  common  law  it- 
self. *  *  *  But  these  informations,  of 
every  kind,  are  confined  by  the  constitu- 
tional law  to  mere  misdemeanors  only;  for, 
wlierever  any  capital  offense  is  charged,  the 
same  law  requires  that  the  accusation  be 
warranted  by  the  oath  of  twelve  men  before 
the  party  shall  be  put  to  answer  it."  4  Bl. 
Comm.  309.  310.  In  Ex  parte  Wilson,  114 
U.  S.  423.  5  Sup.  Ct.  Bep.  938,  Mr.  Justice 
Gkay  delivers  the  opinion,  and  says:  "By 
the  law  of  England,  informations  by  the  at- 
torney general,  without  the  intervention  of  a 
grand  jury,  were  not  allowed  for  capital 
crimes,  nor  for  any  felony,  by  which  was  un- 
derstood any  offense  which  at  common  law 
occasioned  a  total  forfeiture  of  tbe  offender's 
lands  or  goods,  or  both," 

There  are  some  provisions  of  the  constitu- 
tion which  have  a  direct  bearing  upon  tbe 
case  at  bar,  and  should  be  considered.  "No 
person  shall  be  deprived  of  life,  liberty,  or 
property  without  due  process  of  law." 
Article  3,  §  27.  "All  criminal  laws  enacted 
by  the  legislative  assembly  of  the  territory  of 
Montana,  and  in  force  at  tbe  time  the  state 
shall  be  admitted  into  the  Union,  and  not  in- 
consistent with  this  constitution,  or  the  con- 
stitution or  laws  of  the  United  States  of 
America,  shall  be  and  remain  in  full  force 
as  the  laws  of  the  state  until  altered  or  re- 
pealed, or,  until  they  expire  by  their  own 
limitation."  Article  20,  schedule,  §  1.  "No 
crime  or  criminal  offense  committed  against 
the  laws  of  the  territory  of  Montana  sliall 
abate,  or  in  any  wise  be  affected,  by  reason 
of  the  change  from  a  territorial  to  a  stale 
form  of  government;  but  the  same  shall  be 
deemed  and  taken  to  be  an  offense  against 
the  laws  of  the  state,  and  the  approprisile 
courts  of  tbe  state  shall  have  jurisdiction 
over,  and  to  hear  and  determine,  the  same." 
Id.  §  3.  "Prosecutions  for  criminal  offenses 
against  the  laws  of  the  territory  of  Monl.inii. 
pending  at  the  time  the  state  shall  be  admit- 
ted into  the  Union,  shall  not  abate;  but  the 
same  shall  continue  and  be  prosecuted  in  tliti 
nsime  of  the  state  of  Montana,  and  the  title 


Digitized  by 


LiOogle 


78 


PACIFIC  BEPOBTEE,  Vol.  23, 


(Idaho. 


of  every  such  action  shall  be  changed  to  con- 
form to  this  provision."  Id.  §  7.  "Parties 
wlio  at  the  time  of  the  admission  of  tlie  state 
into  tiie  Union  may  be  confined  under  law- 
ful commitments,  or  otherwise  lawfully  held 
to  answer  for  alleged  violations  of  any  of  tlie 
criminal  laws  of  the  territory  of  Montana, 
shall  continue  to  be  so  confined  or  held  un- 
til discliarged  therefrom  by  the  proper  courts 
of  the  stale."  Id.  §  8.  Tlie  constitution  pre- 
scribes the  followingrole  for  its  construction: 
"The  provisions  of  this  constitution  are 
mandatory  and  prohibitory,  unless  by  ex- 
press words  they  are  declared  to  be  other- 
\^'lse."  Id.  §  29.  We  are  aided  in  giving 
effect  to  the  foregoing  sections  of  the  sched- 
ule by  the  introductory  clause:  "That  no  in- 
convenience may  arise  by  reason  of  clianging 
from  a  territorial  to  a  state  form  of  govern- 
ment, it  is  declared  as  follows." 

It  is  evident  that  the  clause  of  the  consti- 
tution respecting  the  information  does  not 
execute  Itself.  All  the  detaiLx  affecting  the 
exercise,  jurisdiction,  and  limitations  of  the 
procedure,  iind  the  rights  and  pleadings  of 
the  state  and  accusiid,  luui^t  be  defined  by  the 
legislative  depiurtment.  It  has  been  observed 
that  the  states  which  have  .abolished  the 
grand  jury  system  have  enacted  laws  to  carry 
into  efFect  this  provision' of  the  constitution, 
and  the  following  authorities  will  show  their 
importance:  Kuwan  v.  Stite,  30  Wis.  129; 
State  V.  Sloan.  65  Wis.  647.  27  N.  W.  Rep. 
616;  Kalloch  v.  Superior  Court,  56  Cal.  229; 
Hurtmlo  v.  California.  110  U.  S.  516,  4  Sup. 
Ct.  Kep.  Ill,  292;  6tate  v.  Uoswell,  104  Ind. 
541. 4  N.  E.  Kep.  675.  In  Kalloch  v.  Superior 
Court,  supra,  the  court  snys:  "But  the  con- 
stitution of  this  state  has  made  provision  fur 
this  form  of  prosecution,  and  tlie  legislature 
has  furnished  the  machinery  to  enforce  it. 
In  our  opinion  the  proceeding  is  a  legal  and 
constitutional  one."  In  State  v.  Bos  well,  su- 
pra, the  court  says:  "It  seems  clear  to  us 
that  one  who  is  tried  and  convicted  upon  an 
information  provided  fur  by  a  constitutional 
state  statute  is  not  deprived  of  his  liberty 
without  due  process  of  law;  for  we  perceive 
no  reason  for  doubting  the  soundness  of  the 
proposition  that  proceedings  founded  upon 
an  information  provided  for  by  a  legally  en- 
acted stjttute  do  constitute  due  process  of 
law." 

The  solution  of  the  legal  problem  relating 
to  the  information  in  this  case  includes  also 
the  question  as  to  the  mode  of  prosecuting  or 
investigating  the  charge  against  the  respond- 
ent under  the  state  government.  The  court 
below  did  not  discharge  the  defendant,  but 
ordered  him  to  be  remanded  to  tlie  custoidy  of 
the  sheriff  toawait  its  further  action.  When 
all  the  provisions  of  the  constitution  which 
have  been  cited  are  construed  together,  it 
will  be  apparent  that  the  criminal  practice 
act  relative  to- indictments  remains  in  full 
force,  with  two  exceptions.  The  number  of 
the  grand  jury  has  been  reduced  from  16  to 
7,  and  the  concurrence  of  5  memliers  is  re- 
quired to  find  an  indictment.    In  these  inci- 


dents the  constitution  executes  iUelf;  and, 
in  the  absence  of  further  legislation,  all  of- 
fenses of  the  grade  of  felouies,  or  having 
their  origin  in  the  district  court,  must  be  in- 
quired hito  in  this  manner. 

It  has  been  maintained  that  the  substantial 
rights  of  the  respondent  will  be  thereby  im- 
paired, and  that  this  ruling,  in  its  conse- 
quences, is  ex  post  facto.  The  leading  au- 
thority upon  this  matter  is  the  case  of  Kring 
V.  Missouri,  107  C.  8.  221,  2  Sup.  Ct.  Kep. 
443.  Mr.  Justice  Miller,  in  delivering  the 
opinion  of  the  court,  declares  in  the  follow- 
ing sentence  the  law  upon  the  decisive  point: 
"Tested  by  these  c»-iierfa,  tlie  provision  of  the 
constitution  of  Missouri  which  tienies  to  plain- 
tiff in  error  the  benefit  which  the  previous  law 
gave  him,  of  acquittal  of  the  charge  of  murder 
in  the  first  deo^ree  on  conviction  of  murder  in 
the  second  degree,  is,  as  to  his  case,  an  ex  post 
facto  law,  within  the  meaning  of  the  consti- 
tution of  the  United  Stiites."  The  same  prin- 
ciple is  recognized  in  Hopt  v.  Utah,  110  U. 
S.  574,  4  Sup.  Ct.  Itep.  202,  and  it  is  also 
held  that  statutes  which  remove  "existing 
restrici ions  upon  the  competency  of  certain 
classes  of  persons  as  witnesses  rehkte  to  modes 
of  procedure  only,  in  which  no  one  can  lie 
sahl  to  have  a  vested  riglit,  and  which  the 
state,  upon  grounds  of  public  policy,  may 
regulate  at  pleasure.  Such  regulations  of 
the  mode  in  which  the  facts  constituting 
guilt  may  be  placed  before  the  jury  can  be 
made  applicable  to  prosecutions,  or  trials 
thereafter  had,  without  reference  to  the  date 
of  the  commission  of  the  offense  charged." 
In  People  v.  Campbell,  59  Cal.  243,  the  court 
says:  "It  is  not  aix  uncommon  practice  to 
change  the  number  of  grand  jurors  required 
to  invpstit.'ate  criminal  charges,  but  we  have 
never  heard  of  the  right  of  the  legislature  to 
make  such  cbans^es  questioned;  neither  has 
it  ever  been  claimed  that  the  charge  must  be 
investigated  by  the  precise  number  of  grand 
jurors  of  which  that  body  was  composed  at 
the  time  the  act  was  committed."  See,  also, 
Cooley,  Const.  Lim.  272,  331,  3:j2;  People  v. 
Mortimer,  46  Cal.  114;  Bish.  ijt.  Crimes.  §§ 
178, 180.  Those  authorities  support  the  pro{>- 
osition  that  the  substantial  rights  of  the  re- 
spondent will  not  be  prejudiced  by  the  sub- 
mission of  his  case  to  the  grand  jury  which 
ha^  been  created  by  the  constitution.  It  is 
therefore  adjudged  that  the  order  appealed 
from  be  affirmed,  with  costs.    All  concur. 


(2  Idaho  [Hasb.]  tai'i 

DuNNiwAT  et  al,  r.  Lawson  et  al. 
{Suvreme  Court  of  Idaho.    Jan.  29, 1890.) 

APPBAL— TRANSCBIPT— DiSMIB'AU 

1.  In  an  action  where  relief  is  granted  both 
parties,  on  motion  to  dismiss  the  appeal  under  rule 
8,  supreme  court,  the  oertitlcate  of  the  clerk  below, 
under  rule  4,  not  showing  the  nature  and  substance 
of  the  judgment  appealed  from,  held,  that  suoh 
certificate  will  not  justify  a  dismissal  of  the  ap- 
peal. 

3.  Also  that  rale  8  is  directory,  and  Kives  no 
right  to  a  party  to  demand  its  enforcement. 

8.  Also  that  ttie  court  wlU  not  dismiM  aa  ai^ 
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peal  under  rule  3,  unless  it  be  made  to  appeartbat 
justice  requires  such  discission. 

{Suttabtu  In/  the  Court.) 

Appeal  from  district  courtt  Custer  county. 
On  motion  to  distnlss. 
Anuel  <£  Sullivan,  for  respondents.    J.  T. 
Morgan,  for  appellants 

Bebbt.  J.  This  is  a  motion  by  respond- 
ents to  dismiss  an  appeal  in  the  above-entitled 
action,  which  motion  is  made  under  rules  2, 
3,  and  4  of  this  court,  and  upon  the  certifi' 
cate  of  tlie  clerk  of  the  district  court  of  Custer 
county.  Tlie  rules  are  as  follows:  livJle  2. 
"When  an  appeal  or  writ  of  error  has  been 
perfected  thirty  days  before  the  commence- 
ment of  the  next  regular  or  adjourned  term 
of  this  court,  the  transcript  of  the  record 
shall  be  tiled  at  least  tbrre  days  before  the 
first  day  of  stich  regular  or  adjourned  term." 
B,xiU  8.  "If  the  transcript  of  the  record  is  not 
filed  within  tlie  time  prescribed  [by  rule-sec- 
ond,] the  a])peal  or  writ  of  error  may  be  dis- 
missed, on  motion,  without  notice,  on  Mon- 
day  of  the  week  during  which  the  cause  is 
subject  to  i-sll,  under  rule  eight.  A  cause  so 
dismissed  may  be  restored  during  the  same 
term,  upon  good  cause  shown,  on  notice  to 
tlie  opposite  party.  Unless  so  restored,  the 
dismissal  is  final,  and  a  bar  to  any  other  ap- 
peal or  writ  of  erri>r  from  the  same  order  or 
judgment."  Kulei.  "On  such  motion  there 
shall  be  presented  the  certificate  of  the  clerk 
below,  certifying  the  amount  or  chnrkcter  of 
the  juilgment;  ihe  date  of  its  rendition;  the 
fact  and  date  of  the  filing  of  the  motion  of 
appeal,  or  issuing  of  the  writ  of  error;  the 
fact  and  date  of  the  filing;  the  undertaking  on 
appeal  or  writ  of  error;  the  fact  and  time  of 
the  settlement  of  the  statement,  if  there  be 
one:  and  also  that  the  appellant  has  received 
a  duly-certified  transcript,  or  that  be  had  not 
requested  the  clerk  to  certify  to  a  correct 
transcript  of  the  record;  or,  if  he  has  made 
such  request,  that  he  has  not  paid  the  fees 
therefor,  if  the  same  have  been  demanded." 

It  is  clear  .that  rule  3  is  more  in  the  nature 
of  a  statement,  or  notice  by  the  court,  of 
what  it  will  be  likely  to  do  under  a  given 
statement  of  facts,  than  of  a  declaration  of 
rights  of  a  party  litigant.  The  right  in  the 
court  to  dismiss,  when  \n  its  opinion  the  in- 
terests of  justice  demand  such  action,  and 
only  when  it  is  so  demanded,  puts  upon  the 
party  requesting  such  action  the  burden  of 
convincing  the  court,  by  a  proper  showing 
Of  facts,  that  the  interests  of  justice  require 
such  action.  Kule  4  seems specirilly  intended 
to  effect  that  purpose.  The  certificate  of  the 
clerk  is  to  inform  the  conscience  of  the  court. 
The  clerk  of  the  court  below  makes  liis  cer- 
tificate in  substance  as  follows:  "That  on 
the  2d  day  of  October,  lUSd,  judgment  was 
rendered  in  said  district  court,  in  favor  of 
the  plaintiffs  *  *  *  and  against  said  de- 
fendants, for  costs  of  plalntilTs  in  said  ac- 
tion amounting  to  the  sum  of  $868.95,  and 
that  each  of  said  defendants  be  adjudged  to 


pay  one-third  thereof,  to-wit,  the  sum  of 
$286.32,  and  that  Paul  P.  Lawson  ami  Chris, 
liogers  have,  and  each  of  them  has,  the  right 
to  the  use  of  10  inches  of  the  water  of  Alder 
creek,  a  tributary  of  Big  Lost  river,  and  to 
use  no  more  than  10  inches  each,  measured 
under  a  four-inch  pressure,  unless  there  shall 
be  more  than  220  inches  of  water  running  in 
8:tid  creek;  and  I  further  certify  that  on  the  ' 
29tli  day  of  November,  1B89, 1  received  an 
order  made  by  C.  H.  Berry,  judge  of  said  dis- 
trict court,  ordering  and  directing  that  all 
papers  and  flies,  including  evidence,  in  above 
cause,  be  sent  to  the  clerk  of  the  district 
court  at  Blackfoot,  which  was  accordingly 
done;  and  I  further  certify  that  no  notice  of 
appeal  from  the  judgment  entered  in  said 
cause  on  the  2d  day  of  October,  1889.  has 
been  filed  in  this  office,  nor  has  any  been  pre- 
sented at  this  office  for  filing,  nor  has  any 
statement  on  appeal  from  said  judgment  been 
settled  and  filed  in  this  office,  nor  has  any 
person  requested  that  a  transcript  of  the  rec- 
ord of  said  action  be  made  out  and  certified 
to  the  clerk  of  said  district  court,  and  sent 
such  request  to  this  office,  but  on  the  5th  day 
of  December,  1889,  an  undertaking  for  stay 
of  execution  was  made  out  by  Paul  P.  Law- 
son,  one  of  the  defendants  in  said  action,  in 
the  sum  of  $600,  being  more  than  double  the 
amount  nam^d  in  said  judgment,  and  was 
duly  filed  in  this  office  according  to  law." 

It  will  be  observed  that  this  certificate, 
while  it  states  many  facts,  states  few  re- 
quired by  rule  4.  Incidentally  upon  the  ar- 
gument, however,  it  appeated  that  a  notice] 
of  appeal  by  the  defendants  from  the  judg- 
ment had  been  served  more  than  30  days 
prior  to  the  first  day  of  this  term  of  the  su- 
preme court,  and  that  an  appeal-bond,  regu- 
lar in  form,  had  been  filed  in  the  office  of  the 
clerk  in  the  court  below-;  also  that  the  action 
in  which  the  judgment  was  entered  was  an 
action  in  equity,  in  which  a  decree  was  made 
in  favor  of  the  respondents  in  those  things 
constituting  the  subject-matter  of  the  said 
action.  Aside  from  those  general  facts,  this 
Courtis  not  further  informed  in  the  case.  It 
is  not  alleged  that  any  hardship  to  the  re- 
spondents exists  by  reason  of  the  failure  to 
file  in  time  the  transcript  on  appeal';  and  if 
the  respondents  are  not  being  injui-ed,/»>'/;no 
fadie  at  least,  they  have  no  cause  to  com- 
plain. But  the  appellants'  counsel  gives 
reasons  for  the  delay.  He  alleges  tliat,  in 
addition  to  the  appeal  from  the  judgment,  it 
is  his  purpose  to  move  for  a  new  trial  of  the 
case,  and  thereby  reach  a  more  comprehen- 
sive remedy  than  would  alone  be  an  appeal 
from  the  judgment,  or  the  bringing  into  this 
court  of  the  judgment-roll;  that,  in  case  his 
motion  for  a  new  trial  is  denied,  he  desires 
to  appeal  the  order  of  denial;  and  that,  if  he 
gets  a  new  trial,  the  necessity  for  any  ap- 
peal may  be  avoided.  He  also  avers  that  the 
statement  of  bis  case,  on  which  he  proposes 
to  move,  on  account  of  causes  beyond  control, 
is  not  settled,  or  even  yet  made;  and  that, 
in  view  of  such  factA,  the  court  below  has 
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extended  the  time  for  settlement  of  a  state- 
ment to  a  time  not  yet  expired. 

There  is  nothing  to  cast  doubt  upon  the 
entire  good  faith  of  these  allegations,  and  in 
themselves  they  are  certainly  consistent  with 
fairness  and  the  interests  of  justice.  We  do 
not  think,  from  this  stand-point,  thnt  ve  are 
called  upon  to  exercise  tliis  reserved  power, 
and  summarily  dismiss  the  appeal.  But  be- 
yond this,  as  we  have  seen,  the  respondents' 
counsel  has  not  brought  himself  within  the 
conditions  prescribed  by  rule  4.  The  certifi- 
cate does  not  even  show  the  nature  of  the 
judgment  appealed  from,  except  in  the  sin- 
gle matter  of  costs  and  certain  minor  pro- 
visions in  favor  of  the  appellants.  In  the 
absence  of  a  more  full  and  complete  showing, 
the  court  is  precluded,  by  its  own  rules,  from 
dismissing  tlie  appeal  as  prayed,  and  the  mo- 
tion to  dismiss  must  be  denied. 


(2  Idaho  [Hasb.]  627) 

CoPFiN  et  al.  e.  Edginoton  et  al. 

(Supreme  Court  of  Idaho.    Jan.  88, 1890.) 
Afpeai. — Death  of  Pabty— Noticb. 

1.  After  judgment  was  rendered,  but  before 
notice  of  appeal  was  filed  or  served,  one  of  the  de- 
fendants died.  No  substitution  having  been  made, 
Tield,  that  all  proceedings  on  the  appeal  were  null 
and  void  as  to  the  representatives  of  the  deceased 
defendant. 

3.  If  a  party  to  an  action  die  after  the  rendition 
of  judgment,  and  before  filing  and  serving  notice 
of  appeal,  the  authority  of  the  deceased's  attorney 
to  act  terminates,  and  any  subsequent  action  of  the 
attorney,  before  substitution,  will  not  bind  the 
representatives  of  the  deceased,  or  any  other  party 
In  interest. 

8.  Any  party  to  an  action,  whether  plaintiff  or 
defendant,  may  appeal;  but  the  notice  of  appeal 
must  be  served  on  all  parties  who  would  bis  af- 
fected by  any  order  of  the  appellate  court,  whether 
said  parties  oe  plaintiffs  or  defendants  or  inter- 
veners.' 
(Syllabus  by  the  Covrf) 

Appeals  from  district  court,  Alturas 
county. 

Kingsbury  &  McOowan,  for  appellants. 
V.  8.  Andenon,  for  respondents. 

Sweet,  J.  These  are  appeals  from  the 
second  district.  It  is  unnecessary  to  make  a 
statement  of  the  facts  involved  in  the  case. 
It  is  here  presented  on  a  motion  by  the  re- 
spondents to  dismiss  the  appeals,  and  a, re- 
view of  the  proceedings  in  connection  there- 
with will  enable  us  to  dispose  of  the  issue  at 
bar. 

On  the  9th  day  of  October,  1889,  fc.  O. 
Coffin,  R.  W.  Berry,  J.  M.  Burkett.  and  W. 
H.  liedway,  doing  business  under  the  firm 
name  of  Coffin  &  Co.,  obtained  a  joint  and 
several  judgment  against  A.  P.  Turner,  T. 
J.  Edgington,  W.  H.  Kye,  V.  S.  Anderson, 
and  J.  8.  Lewis  for  the  sum  of  $933.35,  with 
interest.  On  the  11th  day  of  October,  1889, 
defendants  tiled  and  served  theirnotice  of  ap- 
peal. Defendants  appeal  from  the  judg- 
ment, as  well  as  from  the  order  overruling 


>  See,  as  to  adverse  parties.  Fox  v.  West,  1  Idaho, 
783;  JTones  v.  Quantrell,  9  Fac.  Rep.  418. 


the  motion  for  a  new  trial.  The  appeals  were 
perfected,  and  the  cause  was  regularly  called 
for  hearing  in  this  court.  The  respondents 
submit  two  motions;  one  of  them  being  a 
motion  to  dismiss  both  appeals.  The  other 
asks  for  an  order  of  this  court  affirming  the 
judgment  of  the  court  below  as  against  ap- 
pellants T.  J.  Edgington  and  J.  S.  Lewis. 
The  motions  were  not  presented  in  this 
order;  but,  for  reasons  that  will  appear,  we 
consider  the  second  motion  first.  The  second 
motion  is  based  upon  an  affidavit  made  by  B. 
W.  Berry,  one  of  the  plaintiffs,  in  which  he 
sets  forth  the  fact  that  after  the  entry  of  the 
judgment  in  the  court  below,  "and  before  the 
notice  of  appeal  herein  was  filed  or  served, 
and  before  any  of  the  proceedings  on  the  said 
appeals  were  had  or  taken,"  defendant  Lewis 
died.  The  facts  set  forth  in  the  affidavit  are 
admitted.  The  affidavit  of  Berry  was  Qled 
in  this  court  before  the  cause  was  called  for 
argument.  This  was  the  proper  time  to  di- 
rect the  attention  of  the  court  to  the  fact,  and 
the  manner  adopted  was  approved  in  .ludson 
V.  Love,  35  Cal.  467.  It  further  appears  from 
the  transcript,  as  well  as  from  the  admissions 
of  counsel,  that  no  substitution  of  the  per- 
sonal representatives  of  the  deceased  defend- 
ant was  had  in  the  lower  court  prior  to  th» 
proceedings  had  on  api)eal,  and  that  the  at- 
torney for  Lewis  acted  in  behalf  of  the  lat- 
ter's  representatives,  in  said  proceedings, 
without  authority. 

The  question  presented  is  as  follows:  Ha» 
this  court  jurisdiction  to  bear  and  determine 
this  appeal,  in  view  of  the  fact  that  all  of  the 
proceedings  taken  and  had  on  the  appeal  were 
subsequent  to  the  death  of  said  defendant 
Lewis?  We  think  not.  In  the  case  of  Shel- 
don v,  Dalton,  57  Cal.  20,  the  court  say; 
"There  were  two  plaintiffs  in  this  case,  on& 
of  whom  died  before  this  appeal  was  taken. 
There  was  no  suggestion  of  the  death,  and 
no  substitution  of  the  personal  representative 
of  the  deceased  plaintiff.  It  is  conceded  that 
the  appeal  was  prematurely  taken,  and  the 
motion  to  dismiss  is  granted."  lo  the  case 
of  Judson  V.  Love,  85  Cal.  46^,  the  same 
question  was  involved.  Judge  Sawyer, 
speaking  for  the  court,  uses  the  following 
language:  "A  motion  is  made todismiss  the ' 
appeal  as  to  the  defendant  Love,  based — 
Firstly,  upon  exceptions  to  the  transcript; 
and,  secondly,  upon  affidavits  filed  showing 
that  defendant  Love  died  on  the  15th  of 
March,  1866,  after  the  rendition  of  the  ver- 
dict in  the  court  below,  and  before  any  notice 
of  intention  to  move  for  a  new  trial  was 
given,  on  the  ground  that  all  subsequent  pro- 
ceedings, and  motion  for  new  trial,  and  the 
attempt  to  appeal,  are  void  and  ineffectual 
for  any  purpose  as  to  said  defendant  Love 
and  his  successors  in  interest,  for  want  of  any 
proper  party  to  the  suit,  or  of  any  person  up- 
on whom  a' valid  service  of  papers  could  be 
made."  Again,  the  court  say:  "It  is  clear 
that  all  these  proceedings,  except  the  entry 
of  judgment  on  the  verdict  before  rendered, 
had  since  the  death  of  defendant  Harlow  S. 
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Love,  on  the  15th  day  of  March,  1866,  are  ir- 
regular and  void  as  to  him,  and  his  succes- 
sors in  interest.  There  was  from  that  time 
forth  no  party  before  the  court  as  to  the  in- 
terest of  Love  in  the  maiter  in  controversy, 
and  no  one  authorized  to  represent  it.  The 
power  of  attorney  necessarily  ceased  with  the 
death  of  the  principal.  No  further  proceed- 
ings could  be  had  without  bringing  in  the 
representatives  of  Love.  The  practice  act 
authorizes  a  judgment  to  be  entered  upon  a 
verdict  when  a  party  dies  after  verdict  and 
before  judgment,  •  ■  *  *  but  this  is  as 
far  as.  it  goes.  Warren  y.  Eddy,  18  Abb. 
Pr.,  80,  is  in  point.  Notice  of  argument  had 
been  served  on  theattorney  of  defendant  after 
the  death  of  the  latter.  The  court  say:  <  At 
the  time  of  the  service  of  the  notice,  J.  W. 
Culver  could  not  act  for  a  dead  roan,  and  he 
had  no  autliority  to  act  for  or  represent  the 
estate.  The  order  of  the  general  term  for  af- 
firmance by  default,  founded  on  such  notice, 
was  tlierefore  irregular,  inasmuch  as  it  was 
made  witliont  notice  to  any  one  representing 
the  estate  of  D.iniul  F.  Eddy.'"  Again,  the 
court  say:  "His  former  attorney  could  not 
give  a  notice  of  motion  for  new  trial  or  of  ap- 
peal that  would  be  effectual,  for  he  had 
ceased  to  have  any  authority  in  the  matter. 
If  he  has  no  authority  to  give  such  notice, 
he  has  none  to  receive  one,  or  act  upon  it,  in 
the  further  stages  of  the  proceedings,  when 
it  is  received.  He  has  become  a  stranger  to 
the  proceedings. "  It  is  unnecessary  to  quote 
authorities  further  upon  this  point.  Tiie 
principle  is  well  known  and  thoroughly  es- 
tablished. It  is  evident,  therefore,  that  no 
proceedings  can  be  had  in  this  court  affecting 
the  interests  of  the  representatives  of  the  de- 
ceased defendant. 

The  next  question  is,  could  an  appeal  be 
taken  by  the  defendants  in  this  case  before 
a  substitution  was  made?  It  would  seem 
to  be  impossible.  The  judgment  rendered 
against  defendants  was  joint  and  several  in 
its  character.  No  decision  of  this  court  can 
be  rendered  affecting  one  of  the  defendants 
without  affecting  all.  This  fact  makes  tliem 
adverse  paiiies,  within  the  statute.  It  may 
be  worth  while  to  define  the  meaning  of 
"adverse  party,"  as  contemplated  by  law. 
In  Senter  v.  De  Bernal,  38  Gal.  640,  the 
court  say:  "The  question  is  as  to  the  mean- 
ing  of  the  words  'adverse  party,'  as  here 
used ;  and  as  to  that  we  think  there  can  be 
no  rational  doubt.  Every  party  whose  in- 
terest in  the  subject-matter  of  the  appeal  is 
adverse  to,  or  will  be  affected  by,  the  reversal 
or  modification  of  the  judgment  or  order 
from  which  the  appeal  has  been  taken,  is.  we 
think,  an  'adverse  party,'  within  the  mean- 
ing of  these  provisions  of  the  Code,  irre- 
spective of  the  question  whether  he  appears 
upon  the  face  of  the  record  in  the  attitude  of 
plaintiff  or  defendant  or  intervener.  Such 
was  declared  to  be  the  meaning  of  this  lan- 
guage as  used  in  the  statutes  and  rules  of 
tlie  court  of  chancery  of  New  York  prior  to 
v.23p.no.l— 6 


the  adoption  of  the  Code  in  that  state. "  Oiir 
statute  allows  an  appeal  to  any  and  every 
person  who  may  feel  aggrieved;  but  it  re- 
quires of  the  appellant  that  he  shall  serve  a 
notice  of  his  appeal  upon  all  parties  who  may 
be  affected  by  any  decision  the  appellate 
court  may  render  afli-ctinj?  the  interests  of 
the  parties.  This  CJiuse  clearly  comes  with- 
in the  rule,  as  any  decision  affecting  the  in- 
terests of  the  representatives  of  Lewis  must 
certainly  affect  the  other  defendants  to  the 
action.  In  the  case  of  Thompson  v.  Ells- 
worth, I  Barb.  Ch.  627,  after  stating  that 
any  person  may  appeal,  whether  the  judg- 
ment against  him  be  joint  or  several,  the 
court  say  that  he  is  required  to  notify  all 
other  parties  who  are  interested  in  opposing 
the  relief  which  he  seeks  by  his  appeal,  if  they 
have  formerly  appeared  in  the  action  in  the 
court  below,  or  his  appeal,  as  to  those  not 
served,  will  prove  ineffectual;  and  also  as  to 
those  served,  if  the  relief  sought  is  of  such  a 
character  that  it  cannot  be  granted  as  to  the 
latter  without  being  granted  as  to  the  for- 
mer, also. 

It  is  further  urged  by  counsel  for  respond- 
ents that  this  appeal  should  be  dismissed  for 
the  reason  that  the  undertaking  was  served 
prior  to  the  notice  of  appeal.  It  is  unneces- 
sary to  go  into 'the  merits  of  this  question, 
inasmuch  as  the  appeal  must  be  dismissed 
for  the  reasons  already  stated. 

But  appellant  asks  that,  in  the  event  of 
an  order  of  dismissal,  the  appeal  be  dis- 
missed without  prejudice.  We  do  see  any 
reason  why  the  representatives  of  defendant 
Lewis,  in  whose  interest  the  appeal  is  taken, 
cannot  appeal  to-day,  if  they  so  desire.  Each 
and  every  step  taken  in  the  proceedings  had 
on  appeal  is  utterly  void.  The  representa- 
tives of  the  deceased  defendant  are  not  bound 
by  them.  In  short,  no  Hppeal  has  been 
taken.  Therefore  the  rights  of  the  repre- 
sentatives of  Lewis  cannot  be  prejudiced. 
However,  section  482.3  of  the  Revised  Stat- 
utes provides  that  "the  dismissal  of  an  ap- 
peal is  in  effect  an  aflSrmanceof  the  judgment 
or  order  appealed  from,  unless  the  dismissal 
is  expressly  made  without  prejudice  to  an- 
other appeal."  The  court  may,  unquestion- 
ably, order  the  dismissal  of  an  appeal  without 
prejudice;  and  perhaps  it  is  always  safer  to 
do  so,  when  the  facts  justify  it. 

The  motion  submitted  by  respondents  ask- 
ing that  the  judgment  be  affirmed  as  against 
Lewis  and  Edgington  is  practically  disposed 
of  by  the  authorities  cited.  If  this  court  is 
without  jurisdiction  of  the  defendants,  it 
certainly  cannot  make  an  order  that  would 
be  binding  upon  them;  and  that  no  such  ju- 
risdiction has  been  acquired  is  evident.  The 
motion,  therefore,  to  affirm  the  judgment  as 
against  Lewis  and  Edgington  is  overruled, 
and  the  motion  to  disiuiss  the  appeal  as  to  all 
the  defendants  is  granted,  without  prejudice 
to  another  appeal. 

Bjeatty.  C.  J.,  and  Behry,  J.,  concur. 
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Tkrbitobt  v.  Bowen. 
(Supreme  Court  of  Idaho.    Feb.  12,  1890.) 

DiHonnBitLT  HoDsx — Evideiccb— Qenebai,  Repu- 
tation. 
To  establish  the  fact  that  a  house  is  kept  for 
the  purpose  of  prostitutiOD,  evidence  of  its  general 
reputation  as  such  is  competent. 
(SyUohus  by  Vie  Court) 

Appenl  from  district  court,  Ada  county; 
H.  W.  Weik,  Judge. 

D.  P.  B.  Jfride  and  T.  D.  Cahnlan,  for 
appellant.  R.  Z.  Johnson,  Atty.  Gen.,  for 
the  Territory, 

Bbattt,  C.  J.  The  indictment  in  this 
cause  charges  tli.it  the  appellant  "did  unlaw- 
fully keep  a  house  for  the  purpose  of  prosti- 
tution," upon  the  trial  of  which  she  was 
found  guilty  of  the  charge;  and  thereupon' 
tite  court  rendered  judgment  against  her  of 
imprisonment  in  the  county  jail  of  Ada 
county  for  the  period  of  four  months,  and 
that  she  be  fined  in  ihe  sum  of  $150.  From 
such  judgn)ent  she  has  prosecuted  her  appeal 
to  this  court,  and  now,  without  further  con- 
test here,  she  represents  that  she  suffered 
imprisonment  under  such  judgment  for  the 
period  of  three  weeks  before  being  released 
on  lionds;  that  she  has  discontinued  the 
offense  of  which  she  was  charged,  and  prays 
the  court  for  a  mudiOcation  of  the  judgment 
against  her.  The  attorney  general,  repre- 
senting tlie  territory,  not  disputing  the  state- 
ment made  by  appellant,  consents  to  a  modi- 
fication of  tlie  judgment,  but  claims  that  the 
law  as  given  by  the  trial  court  should  be  af- 
firmed. 

The  section  (6842)  of  our  statutes  upon 
which  the  indictment  is  based  provides  that 
"every  person  who  keeps  any  disorderly 
house,  or  any  house  for  the  purpose  of  assig- 
nation or  prostitution,  or  any  house  of  public 
resort,  by  w  h  ich  the  peace,  comfort,  or  decency 
of  the  immediate  neighborhood  is  disturl>ed, 
<ir  who  keeps  any  inn  in  a  disorderly  man- 
ner, is  guilty  of  a  misdemeanor."    Bav.  St. 

Under  this  indictment  and  thestatute  two 
questions  are  involved:  Was  the  house  re- 
ferred to  in  the  proceedings  kept  for  the  pur- 
pose of  prostitution?  and  did  the  appellant 
keep  it? 

The  first  question  is  disposed  of  by  estab- 
lisliing  the  character  of  the  house.  To  do 
this  it  is  not  incumbent  on  the  prosecution 
to  prove  particular,  or  any,  acts  of  prostitu- 
tion committed  in  the  house.  This,  in  the 
nature  of  things,  would  be  impracticable, 
and  generally  impossible.  Such  acts  are 
veiled  from  the  public  eye,  and  are  known 
only  to  the  participators  therein,  whose  in- 
terest it  is  to  carefully  conceal  them.  What- 
ever difference  of  opinion  may  have  existed 
on  this  subject,  it  is  now  settled,  by  the 
weight  of  authority  that  in  actions  of  this 
nature  evidence  of  the  general  reputation  of 
the. house  is  competent  and  admissible  to  es- 
tablish its  character;  and  so  we  lioid.  People 
v.  Buchanan,  1  Idaho,  6^8;  Sara  v.  State, 
(Tex.)  3  S.  W.  Hep.  339;.  State  v.  Smith, 


(Minn.)  12  N.  W.  Bep.  524;  Drake  v.  State. 
(Neb.)  17  N.  W.  Bep.  117;  State  v.  Mack. 
(La.)  6  South.  Bep.  808;  Graeter  v.  State. 
(Ind.)  4  N.  £.  Bep.  461;  State  v.  Brunell,  29 
Wis.  435. 

There  was  evidence  to  the  satisfaction-  of 
the  jury  that  the  house  was  kept  for  the  pur- 
pose of  prostitution,  and  that  the  appellant 
was  its  keeper,  which  justifies  the  judgment, 
but,  in  consideration  of  the  facts  above 
stated,  we  direct  that  the  trial  court  so 
modify  its  judgment  that  the  sentence uf  im- 
prisonment be  remitted;  but  in  all  other  re- 
spects the  judgment  is  affirmed. 


(I  Kaho  [Haab.]  636) 

Murphy  v.  Babtsoi. 
{Swpretne  Court  of  Idaho.    Keb.  12, 1890.) 

PI.EUQE — ^NeOLIGENCE    OF    PLBDOBE — BUBDEN     OF 

Proof. 
!•  When  a  party  takes  any  property  as  a  pledge 
for  th«  goourity  of  a  debt,  which  through  his  gross 
neglect  is  lost,  he  must  bear  the  loss,  and  bo 
must  exercise  ordinary  care  and  diligence  in  all 
cases. 

'i.  When  there  is  -no  contract  as  to  the  dispo- 
sition to  be  made  of  the  pledge,  and  the  pledgeor 
claims  it  is  lost  by  neglect,  be  must  show  the  neg- 
lect, and  that  damage  resulted  to  him  therefrom. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  second  district. 
P.  A.  Montardon,  for  appellant.    Kingx- 
bury  &  MoQowan,  toi  respondent. 

Beattt,  C.  J.  On  October  18. 1886.  ap- 
pellant delivered  his  promissory  note  to  re- 
spondent for  the  sum  of  j950O,  due  the  next 
day,  and,  as  collateral  security  for  its  pay- 
ment, transferred  a  demand  he  held  agaiust 
one  Shaw,  payable  on  the  1st  day  of  Novem- 
ber, 1886.  At  this  hitter  date,  Shaw  was 
solvent,  but  by  April  following  became  in- 
solvent; just  when  does  not  appear.  In 
August,  1887,  this  action  was  commenced 
for  the  recovery  of  the  $50U  note,  to  which 
appellant  interposed  the  defense  that  respond- 
ent had  neglected  to  collect  the  claim  against 
Shaw,  which  by  the  latter's  subsequent  in- 
solvency became  wholly  lost  to  appellant. 
.Judgment  followed  for  respondent,  from 
which  defendant  appeals  here,  and  he  now 
claims  the  demand  against  Shaw  was  a  bill 
of  exchange,  of  the  dishonor  uf  wliich  he  in 
entitled  to  notice,  accoriling  to  the  law  mer- 
chant; also  that  defendant's  failure  to  col- 
lect the  same  must  be  held  such  negligenctt 
as  will  charge  him  with  its  loss.  The  reeuid 
does  not  inform  us  clearly  of  the  nature  of 
this  claim  against  Shaw.  Appellant,  in  his 
answer,  says  it  was  a  "bill  of  items"  for 
goods  sold  to  Shaw;  that  Shaw  admitted  the 
same  was  correct,  indorsed  his  acceptance 
thereon,  and  appellant  then  assigned  it  to  re- 
spondent. The  findings  refer  to  it  as  an  or- 
der drawn  by  appellant  on  Shaw,  payable  to 
res|>onilent;  also  as  a  "demand"  agtuustShaw. 
Appellant  has  not  shown  it  was  a  bill  of  ex- 
change, or  even  a  chose  in  action,  negotiable 
in  form.  It  was,  however,  an  evidence  of  a 
debt  admitted  by  Shaw  to  be  due  from  itim 
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to  appellant,  and  by  the  latter  transferred  as 
qoUateral  ncnrity  to  respondent.  The  record 
shows  respondent  made  no  special  demand  of 
appellant  for  payment  of  his  note;  neither 
did  the  latter  request  respondent  to  collect 
the  Shaw  claim,  nor  did  the  Istter  attempt 
to  collect  It.  No  flgr(«ment  existed  between 
the  parties  for  its  collection  other  than  that 
implied  by  law.  The  record  simply  shows 
the  collateral  was  accepted,  was  not  col- 
lected, that  Shaw  became  insolvent,  and  the 
elaim  against  him  was  lost.  Does  its  loss, 
ander  such  circumstances,  become  the  loss- 
of  the  respondent? 

From  the  briefs  of  counsel,  we  conclude 
they  were  unable  in  their  n-searchee  to  find 
relevant  authorities  by  which  the  court  might 
be  aided  to  the  correct  conclusion,  and  in  our 
effort  to  supplfment  their  labor  we  have 
found  the  courts  on  this  question  in  consid- 
emble,  at  least  appsirent,  conflict,  in  part  the 
resalt  of  difFerence  in  the  facts  of  the  cases. 
It  is  impossible  to  prescribe  any  definite,  un- 
yielding rule  applicable  to  every  case  of  prop- 
erty pledged  as  collateral  security.  Each  esse 
must  be  determined  more  by  tlie  attendant 
tacts  and  circumstances  than  by  any  flxed' 
standard.  In  all  cases,  however,  the  pledgee 
will  be  responsible  for  any  loss  resuUin^ 
from  his  gross  npgligpnce;  and  generaUy,  to 
avoid  such  responsibility,  he  must  exercise 
at  least  orlinary  care  and  diligence.  It  must 
be  iMrne  in  mind  he  does  not  sustain  to  such 
property  the  relation  of  owner.  As  such, 
he  would,  of  course,  bear  all  loss,  whether  oc- 
curing  through  theft,  fire,  or  other  acciilent. 
When  he  holds  it  as  pledgee,  it  operHles  as 
an  accommodation  to  the  owner  also,  by  ex- 
tending the  time  of  payment  of  his  liability; 
and  the  pledgee  so  holding  it  would  not  be 
liable  for  its  loss  by  accident,  unless  the  re- 
sult of  his  gross  carelessness.  In  this  case, 
what  is  the  negligence  of  respondent  of  which 
appellant  can  complain?  The  latter  says  he 
WHS  entitled  to  prompt  noti<-e  of  the  dishon- 
or by  Shaw  of  the  claim.  We  do  not  think 
sa  One  of  the  objects  of  giving  notice  of 
the  dishonor  of  commercial  paper  is  that  the 
indorser  may  be  held  responsible.  It  does 
not  appear  that  the  claim  here  against  Shaw 
was  a  bill  of  exchange;  and  even  if  it  were, 
and  respondent  had  given  appellant  prompt 
notice  of  its  dishonor,  he  would  not  have  bad 
any  recourse  against  appeiluut,  or  in  any 
way  added  to  his  responsibility.  Hence,  all 
the  reaaonsof  the  rule  requiring  notice  of  the 
dishonor  of  commercial  paper  not  existing, 
the  rule  Itself  is  subject  to  modification.. 

The  appellant  invokes  in  his  behalf  the  pro- 
visions of  section  3601  of  our  statutes.  That 
and  the  next  preceding  section  clearly  refer 
alone  to  written  evidences  of  debt  sold  and 
transferred  for  value,  and  not  to  those  de- 
posited aa  collateral  security.  These  sections 
provide  that  when  the  assignee,  after  due 
diligence,  fails  to  recover  thereon,  he  can 
then  hold  the  assignor  responsible.  But  in 
our  case,  had  the  respondent  made  every  ef- 
fort to  collect  the  debt,  and  failed,  he  could 


not  have  any  reconrae  against  appellant  there- 
for, or  even  for  his  expenses  incurred  in  hi* 
effort  to  collect.  In  this  case  it  does  not  ap- 
pear that  the  respondent  was  grossly  negli- 
gent, nor  does  it  appear  there  were  any  i)ar- 
ticular  acts  of  negligence.  It  does  not  appear 
certainly  that  he  could,  if  he  had  tried,  have  col- 
lected tiie  Shaw  claim.  There  may  have  been 
good  reason  why  he  could  not.  As  he  did 
not  the  presumption  is  that  be  could  not, 
rather  than  that  he  would  not.  There  is  no 
actual  evidence  of  his  neglect,  unless  the 
mere  fact  that  he  did  not  collect  it  must  be 
so  construed.  If,  however,  the  appellant  in- 
sists such  is  the  legal  conclusion,  it  still  de- 
volves upon  him  to  show  that  such  negli- 
gence resulted  in  his  damage;  for  damage 
cannot  be  presumed, — it  roust  alllrmatively 
appear.  It  would  be  preposterous  for  appel- 
lant to  claim  a  benefit  from  the  iiarraless  . 
negligence  of  responaent.  The  question, 
then,  is  not  whetlier  respondent  was  negli- 
gent, but  whether  he  must  be  presumed,  with- 
out proof,  to  have  committed  such  neglect  as 
resulted  in  appellant'sdamage.  There  is  not 
in  this  record  any  such  proof.  Lawrence  v. 
McCalmont,  2  How.  454,  is  a  case  where  notes 
deposited  as  collateral  security  were  not  duly 
protested,  and  tlie  court  says:  "No  evidence 
WHS  shown  at  tlie  trial  to  establish  any  loss 
or  flamage  *  •  *  for  want  of  dne  pro- 
test and  notice;  •  •  *  and,  in  the  ab- 
sence of  surh  proof,  we  are  not  at  liberty  to 
presume  that  the  agents  did  not  do  theii 
dutv.^  The  same  is  held  in  Aldrich  t. 
Goddell,  75  111.  457.  In  Wilkinson  t.  Culver^ 
88  Fed.  Rep.  708.  it  appears  bonds  and  choses 
in  action  were  assigned  as  collateral  security, 
with  the  agreement  that  the  proceetls  from 
their  sale  should  be  applied  to  the  reduction 
of  the  secured  debt.  The  pledgee  fiiiled  to 
sell  the  same,  and  loss  resulted  totlie  pledgeor. 
The  court  says  the  obligation  of  the  pledgee 
did  nut  difter  fr<>m  that  "  usually  and  natu- 
rally resting  npon  holders  of  collateral  se- 
curity of  same  character,  viz.,  that  a  sale, 
in  the  absence  of  a  request  to  sell,  or  the 
commencement  of  suits,  was  not  compulsory, 
but  was  to  be  at  the  discretion  of  tlie  pledgee. " 
In  Bast  v.  Bank,  101  U.  S.  93,  a  valid  judg- 
ment was  assigned  as  collateral.  The  bank 
neglected  to  collect  it,  and  in  the  mean  time 
it  became  worthless.  The  court  held  it  was 
not  the  bank's  loss.  Uice  t.  Benedict,  19 
Mich.  132-135,  is  a  cause  much  like  this,  in 
which  it  was  held  the  pledgee  was  not  re- 
sponsible for  tlie  loss  of  the  securities;  and 
in  the  same  line  are  Kozet  v.  McClellan,  48 
111.345;  Kobinson  v.  Hurley,  11  Iowa,  412 j 
Goodall  v.  Richardson,  14  N.  II.  567;  Fletcher 
V.  Harmon,  7  Atl.  Rep.  271;  while  more  or  lesa 
to  the  contrary  are  Kennedy  v.  Busier,  33  N- 
\V.  Rep.  226;  Easton  v.  Bank,  24  Fed.  Rep. 
523;  and  Hanna  v.  Holton,  21  Amer.  liep. 
23.  To  these,  many  others  might  be  added, 
entertaining  almost  every  shade  of  view  on 
the  question.  But,  after  considerable  exam- 
ination, we  conclude  tlie  judgment  of  lb« 
court  below  should  be  atlirmed,  except  that  i( 
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Bliould  be  so  modiQed  as  to  bear  interest  from 
its  date  at  the  rate  of  10  per  cent,  per  anaum; 
and  it  is  so  ordered. 

Berrt  and  Swket,  JJ.,  concur. 


(14  Colo.  44) 

ScHWARz  et  al.  v.  Countt  Coubt,  Gab- 
field  County,  et  al. 
(SnpremeVnurt  of  Colorado.    Jan.  11,  1890.)    I 

Election  Contests — Fleadino — AUBNDitBRT — 
Cektiohabi.  I 

1.  In  an  election  contest  based  on  illegal  votes, 
a  petition  wbich  fails  to  give  a  list  of  the  persons 
alleged  to  have  illegally  vot«d  is  insufficient,  with- 
in Laws  Colo.  1885,  p.  197,  g  15,  providing  that, 
"when  the  reception  of  Illegal  or  the  rejection  of 
legal  votes  is  alleged  as  a  cause  of  the  contest,  a 
list  of  the  number  of  persons  who  so  voted,  or 
whose  votes  were  rejected,  and  the  precinct  or 
ward  where  they  voted,  or  offered  to  vote,  shall  be 
set  forth  in  the  statement  of  contestor,  and  shall 
likewise  be  set  forth  in  the  answer  of  contestee, 
if  any  such  cause  is  alleged  in  his  answer  by  way 
of  counter-statement. " 

2.  The  omission  to  insert  the  list  of  illegal 
voters  in  a  petition  for  contest,  on  that  ground, 
cannot  be  justified  by  subsequently  alleging  that 
the  information  necessary  to  prepare  the  list  was  in 
the  hands  of  contestees,  by  whose  fraud  and  vio- 
lence contestors  were  prevented  from  obtaining  it, 
such  allegation  not  having  been  made  in  the  peti- 
tion itself. 

8.  Where  It  does  not  appear  that  any  attempt 
has  been  made  to  comply  with  the  statutory  re- 
quirement by  furnishing  the  list,  and  no  excuse  is 
offered  for  failing  to  do  so,  amendment  of  the  pe- 
tition for  that  purpose,  at  a  late  day  in  the  pro- 
ceedings, is  unwarrantable,  in  the  absence  of  a 
statute  directly  authorizing  amendment. 

4.  In  Colorado,  certiorari  will  not  lie  to  review 
the  action  of  an  inferior  tribunal  in  proceedings 
which  are  merely  preliminary. 

Certiorari  to  county  court,  Garfleld  coun- 
ty. 

M.  J.  Bartley  and  Joseph  W,  Taylor,  for 
petitioners.  C.  W.  Darrow,  J.  W.  Dullison, 
and  B.  II.  Watson,  for  respondents. 

Hatt,  J.  This  controversy  arose  out  of 
an  election  for  municipal  officers  of  the  town 
of  Glen  wood  Springs,  held  in  April,  1889. 
The  cases  were  recently  before  this  court 
upon  an  appi>al  from  a  judgment  rendered  by 
tbe  district  court  of  Garfleld  county,  to  which 
court  tlie  cases  had  been  removed  from  the 
county  court  by  writ  of  certiorari.  The  dis- 
trict court,  being  of  the  opinion  that  county 
courts  in  the  state  had  no  jurisdiction  of  con- 
tests  growing  out  of  municipal  elections,  per- 
petually prohibited  the  county  court  of  Gar- 
fleld county  from  further  proceeding  with 
these  contests.  Upon  appeal,  this  court  held 
that  such  jurisdiction  was  conferred  upon 
the  county  courts  of  this  state  by  statute,  and 
accordingly  reversed  the  judgment  of  the 
district  court.  22  Pac.  Rep.  783.  It  was 
then  urged  that  the  county  courts  in  this 
state  hud  no  power  to  entertain  jurisdiction 
of  any  contest  for  municipal  offices.  Such 
general  power  is  now  conceded,  but  it  is 
claimed  that  the  county  court  of  Garfield 
county  is  without  juilsdiction  in  thes-  par- 
ticular cases  on  account  of  the  insufficien- 
cy of  the  statements  upon  which  the  pro- 
ceedings are  based.    It  will  thus  be  seen  that 


the  question  now  presented  for  our  deter- 
mination is  entirely  different  from  the  one 
decided  upon  appeal.  These  cases,  w  h  ich  have 
been  consolidated  by  stipulation  of  counsel, 
affect  all  the  municipal  officers  of  said  town 
declared  by  the  canvassing  board  to  have 
been  elected,  viz.,  one  mayor  and  six  trustees. 
The  contests  are  founded  upon  the  claim  that 
at  said  election  a  large  number  of  illegal 
votes  were  cast  for  the  parlies  to'  whom  cer- 
tificates of  election  were  issued,  and  that  such 
illegitl  votes  were  sufficient  to  change  tbe  re- 
sult of  the  election.  Tbe  particular  defect 
relied  upon  to  defeat  tbe  jurisdiction  of  the 
county  court  consists  in  the  omission  from 
the  statements  of  the  names  of  the  pei-sona 
whom  it  is  claimed  cast  the  illegal  votes. 
That  court  having  decided  against  contestee's 
pleas  to  its  jurisdiction,  and  being  about  to 
proceed  with  the  trial  of  the  contests  upon 
their  merits,  we  are  asked  to  intei-fere  by 
certiorari. 

The  three  principal  questions  presented  for 
our  determination  may  be  stated  as  follows: 
(1)  Tbe  reception  of  illegal  votes  being  re- 
lied upon  as  a  cause  of  contest,  should  the 
names  of  the  persons  who  so  voted  be  given 
in  the  petition?  (2)  If  such  names  are  omit- 
ted, is  suchomissionfatcolto  the  mainteniince 
of  the  contests?  (8)  The  court  l>eing  about 
to  proceed  upon  a  petition  thus  defec-live,  can 
such  contemplated  action  be  prohibited  upon 
certiorarit 

A  refeience  to  the  statute  under  ^htcb 
these  contests  were  instituted  is  the  only  an- 
swer necessary  to  the  first  of  these  proposi- 
tions. Insection  15 of  the  act  it  is  provided: 
"When  the  reception  of  illegal  or  the  rejec- 
tion of  legal  votes  is  alleged  as  a  cause  of  the 
contest,  a  list  of  the  numl)er  of  pt-rsons  who 
so  voted,  or  wliose  votes  were  rejected,  and 
the  precinct  or  ward  where  they  voted,  or  of- 
fered to  vote,  shall  be  set  forth  In  the  state- 
ment of  contestor,  and  shall  likewise  be  set 
forth  in  the  answer  of  contestee,  if  any  such 
cause  is  alleged  in  his  answer  by  way  of  coun- 
ter-statement." Sess.  Laws  1885,  p.  197. 
Although  a  slight  amiiiguity  exists,  the  evi- 
dent purpose  of  this  statute  Is  to  require  each 
party  is  to  give  the  other  notice  of  the  names 
of  such  persons  as  he  claims  illegally  voted 
for  his  competitor,  and  of  those  whose  votes 
for  himself  were  illegally  rejected.  Norwood 
v.  Kentield,  30  Cal.  393;  Griffin  v.  Wall.  32 
Ala.  149. 

The  command  of  the  act  cannot  be  ignored; 
and  if,  as  now  contended  by  council,  the 
omission  to  comply  therewith  arose  from  the 
fact  that  they  were  prevented  from  securing 
the  information  necessary  to  the  making  of 
such  lists,  by  the  fraud  and  violence  of  con- 
testees and  those  under  their  control,  or  if, 
by  any  other  unlawful  act  of  contestees,  con- 
testors were  prevented  from  obtaining  the  in- 
formation necessary  to  prepare  such  lists, 
such  facts  should  at  least  have  been  alleged 
in  excuse  in  the  first  instance,  in  order  that 
conti-stors  may  take  advantage  thereof.  How 
far  tbe  court  might  be  permitted  to  excuse 
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the  fiiilure,  liad  this  been  done,  we  need  not 
determine,  as  in  none  of  the  statements  be- 
fore us  WAS  there  any  attempt  either  to  com- 
ply  with  the  statute  or  to  offer  any  excuse 
for  non-compliance.  The  proceedings  upon 
an  election  contest  before  the  county  judge, 
under  the  statute,  are  special  and  summary 
in  their  nature;  and  it  is  a  general  rule  that 
a  strict  nbservance  of  the  statute,  so  far  as 
regariis  the  steps  necessary  to  give  jurisdic- 
tion, must  be  required  in  such  cases.  The 
act  under  which  these  contests  were  insti- 
tuted not  having  been  complied  with  in  the 
particular  mentioned,  the  statements  Oled  as 
the  basis  of  the  proceedings  are  radically  de- 
f.-ctive.  Sedg.  St.  &  Const.  Law.  299;  Dor- 
sey  V.  Barry,  24  Cal.  449;  Casgrave  v  How- 
land,  Id.  457;  Norwood  v.  Kenfleld,  supra; 
Locmis  V.  Jackson,  6  W  Va.  613;  Buck- 
ley V.  Lowry,  2  Mich.  418. 

The  act  is  not  only  special  in  character, 
but  it  furnishes  a  complete  system  of  pro- 
cedure within  itself.  It  requires  that  such 
contests  shall  be  tried  and  determined  by  the 
county  judge  of  the  county  in  which  the  con- 
tests arise.  It  provides  for  a  written  state- 
ment :is  the  basis  of  the  proceedings,  and 
designates  what  it  shall  contain,  and  the  of- 
ficer with  whom  it  shall  be  tiled.  It  designates 
the  officer  by  whom  the  summons  shall  be 
issued,  and  provides  the  time  and  manner  of 
making  up  the  issues.  Provision  is  also 
made  for  flxing  the  time  of  trial,  and  for  the 
form  of  judgment  to  be  entered,  etc.  As  we 
have  seen,  the  jurisdiction  of  the  court,  under 
such  a  statute,  depends  entirely  upon  the 
terms  of  the  act,  and  consequently,  before 
contestors  can  invoke  such  jurisdiction,  fticts 
must  be  stated  by  them  which  bring  the 
cases  within  the  purview  of  the  act.  In 
these  statements,  white  the  tx>ard  of  registra- 
tion is  charged  with  fraudulently  permitting 
the  names  of  those  not  entitled  to  vote  to  be 
registered,  the  gravamen  of  complaint  in 
each  case  is  that  sufficient  illegal  votes  were 
received  and.  counted  for  the  contestee  to 
change  the  result  of  the  election;  and,  unless 
this  can  be  maintained  as  a  cause  of  contest, 
contestors  must  fail;  and  yet  no  attempt  has 
been  made  to  comply  with  that  portion  of  the 
act  requiring  a  list  of  the  number  of  persons 
who  so  voted,  with  the  precinct  or  ward 
where  such  votes  were  casli,  to  be  set  forth  in 
the  stiitement.  It  is  reasonable  to  conclude 
that  the  legislature  in  enacting  this  require- 
ment had  in  view  the  fact  that  by  previous 
legislation  the  utmost  care  had  been  exer- 
cised to  provide  for  the  casting  of  the  ballots 
iind  the  integrity  of  the  count;  and  it  is  cer- 
tainly not  unreasonable  to  require  those  who 
desire  to  contest  the  right  of  a  person  to  an 
oiBce  to  which  he  has  been  declared  duly 
elected  by  the  tribunal  provided  by  law  to 
determine  that  question,  to  state  with  reason- 
able certainty  and  precision  the  cause  upon 
which  they  rely  to  overthrow  such  result. 
We  cannot  say  that  the  provision  of  the  stat- 
ute of  1885,  under  consideration,  is  unrea- 
M>nable,  and,  if  it  were,  relief  must  be  looked 


for  from  the  legislature,  and  not  from  the 
courts.  The  court  below  should  have  sus- 
tained the  pleas  to  its  jurisdiction  based  upon 
the  failure  to  include  in  the  statements  the 
lists  required  by  the  statute.  Faribault  v, 
Hulett,  10  Minn.  88,  (Gil.  15;)  High,  Extr. 
Rem.  §  781;  Keller  v.  Chapman,  34  Cal.  635; 
Garretson  v.  County  of  Santa  Barbara,  61  C^l. 
54;  Quimbo  Appo  v.  People,  20  N.  Y.  531. 

It  is  claimed  that  the  defects  in  tbe  state- 
ments may  yet  be  supplied  by  amendment, 
although  there  is  no  provision  of  tbe  act  di- 
rectly autliorizing  amendments.  Even  if  tlie 
power  exists  in  the  court  to  permit  amend- 
ments after  the  time  for  filing  the  statement 
has  expired, — a  point  we  do  not  decide, — 
still  these  statements  contain  nothing  that 
can  be  taken  as  an  attempt  to  comply  with 
the  statutory  requirement  in  reference  to 
giving  a  "list;"  and,  since  no  excuse  is  of- 
fered for  the  failure  in  this  particular,  we 
think  it  would  be  unwarrantable  at  this  late 
day,  when  the  terras  of  oflice  for  which  some 
of  the  contestees  were  declared  elected  have 
nearly  expired,  to  permit  amendments  so 
radical  in  character  as  those  that  would  be 
necessary  to  supply  the  defects  in  these  state- 
ments. During  all  tbe  time  these  cases  have 
been  pending,  contestors  have  insisted  upon 
standing  by  the  suliiciency  of  the  pleadings 
tiled  as  the  basis  of  these  proceedings,  mak- 
ing no  application  to  amend  that  can  be  con- 
sidered by  the  court.  Under  these  circum- 
stances, we  are  of  opinion  that  leave  to  amend 
should  not  be  granted. 

As  this  is  the  second  time  these  cases  have 
been  before  this  court,  and  the  foregoing 
questions  have  been  argued  at  length  by 
counsel,  we  have  felt  constrained  to  fully  de- 
cide them.  The  writ  of  certiorari  must, 
however,  be. quashed,  for  the  reason  that  ap- 
plication therefor  was  prematurely  made; 
the  order  sought  to  be  reviewed  being  mere- 
ly preliminary,  and  in  no  sense  a  final  order 
or  determination.  While  it  is  not  necessary 
to  wait  until  a  judgment  or  order  entered 
without  jurisdiction  is  carried  into  effect, 
still  it  is  only  the  final  determination  of  an 
inferior  tribunal  that  can  be  reviewed  upon 
certiorari;  the  writ  being  never  used  to  re- 
view merely  preliminary  proceedinf^s,  like 
those  presented  upon  this  application. 
Hayne,  New  Trial  &  App.  917;  People  v. 
County  Judge,  40  Cal.  479;  Lynde  v.  Noble, 
20  Johns.  79;  Haines  v.  Backus,  4  Wend. 
213;  Railroad  Co.  v  Whipple,  22  111.  105; 
People  v.  District  Court,  6  Colo.  534.  The 
writ  of  certiorari  heretofore  issued  herein  is 
accordingly  quashed. 

Elliott,  J.  I  concur  in  the  construction 
given  to  the  election  contest  statute  by  the 
foregoing  opinion.  In  my  judgment,  how- 
ever, so  much  of  the  rule  or  order  of  this 
court  granting  the  writ  as  commanded  the 
county  court  to  desist  from  further  proceed- 
ings in  said  election  contest  cases  until  the 
further  order  of  this  court  in  the  premises 
should  be  made  absolute. 
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SiMONTON  et  al.  V.  Rohm  et  al. 

(Supreme  Cmirt  of  Colorado.    Jan.  17, 1890.) 

Partnbbship— Pleadiso  — Pbovincb  of  Jobt — 

Insthdctions. 

1.  An  objection  that  the  individnal  names  of 
the  defendants  as  co-partners  are  not  setout  in  the 
complaint,  appearing  for  the  first  time  at  the  close 
of  plaintiff's  evidence,  is  not  seasonably  made. 

2.  The  weight  of  the  evidence,  and  the  credi- 
bility of  the  witnesses,  are  matters. of  which  the 
jury  are  the  proper  judges. 

3.  Though  some  of  the  instructions,  separately 
considered,  be.  not  as  perfect  and  accurate  in  form 
as  they  might  be,  nevertheless,  if  the  charge  as  a 
whole  fairly  submits  the  questions  at  issue  for  the 
determination  of  the  jury  upon  the  evidence,  the 
verdict  should  not  be  disturbed. 

{Syllabus  iy  the  Court.) 

Appeal  from  Eagle  county  court. 

P.  F.  Quinn  and  R.  D.  Thompson,  for  ap- 
pellants. Brown  &  Glenn  and  Bel/ord  <& 
Wikuff,  for  appellees. 

Elliott,  J.  This  was  an  action  of  un- 
lawful detainer,  commenced  by  K.  L.  and  G. 
L.  Rohm,  plaintiff?,  Hgainst  T.  H.  Simonton 
&  Co.,  defendants,  before  a  justice  of  the 
peace.  It  was  appealed  to  the  county  court, 
where  it  was  tried  to  a  jury,  resulting  in, a 
verdictand  judgment  for  plaintiffs.  Thede- 
fendant  appeals  to  this  court. 

The  objection  that  the  individual  names  of 
the  defendants  as  co-partners  are  not  set  out 
in  the  complaint  appears  for  the  first  time  at 
the  close  of  the  plaintiffs'  evidence  in  tlie 
county  court.  This  was  in  the  nature  of  an 
objection  on  the  ground  of  a  defect  of  parties 
defendant,  and,  asTsuch,  was  not  seasonably 
made.  The  principal  cuntroverty  at  the  trial 
related  to  the  issues  of  fact  made  by  the 
pleadings,  as  follows:  Tlie  complaint  avers 
in  substance  that  Simonton  entered  the  prem- 
ises of  plaintiffs  as  a  monthly  tenant.  This 
averment  is  traversed  by  the  answer,  in 
wliich  it  is  also  averred  that  the  defendants  en- 
tered under  a  written  lease  for  the  period  of 
two  years.  The  replication  denies  the'  entry 
under  a  lease  for  two  years.  The  testimony 
WHS  confiicling.  R.  Ij.  Rohm  testided  in 
behalf  of  plaintiffs,  as  shown  by  the  abstract, 
as  follows:  "Mr.  Simonton  came  to  me  some 
time  in  October,  or  the  1st  of  November, 
1884.  and  wanted  to  rent  the  store  from 
month  to  month.  I  told  him  he  could  have 
it  at  thirty-live  dollars  per  month.  He  said 
he  would  give  me  thirty  dollars  in  advance. 
I  let  him  have  it  at  thirty  dollars  per  month. 
There  was  no  stated  time."  This  evidence 
tended  to  sustain  tlie  complaint.  The  weigitt 
of  the  evidence,  and  the  credibility  of  the 
witnesses,  were  matter  of  which  the  jury 
were  the  proper  judges.  The  court  properly 
charged  the  jury  to  the  effect  that,  if  they  be- 
lieved from  the  evidence  that  a  lease  was 
made  by  plainliff.s  to  defendants  from  month 
to  month  at  the  rate  of  830  per  month,  they 
should  find  for  plaintiffs;  also,  that  defend- 
ants, having  affirmatively  pleaded  a  written 
lease  for  two  years,  must  prove  the  same  by 
a  fair  preponderance  of  the  evidence,  in  or- 


der to  warrant  a  verdict  in  his  favor  on  that 
ground.  While  some  of  the  instructions, 
separately  considered,  are  not  as  perfect  and 
accuiate  in  form  as  they  might  be,  neverthe- 
less, the  charge,  as  a  whole,  fairly  submitted 
the  questions  at  issue  for  the  determination 
of  the  jury  upon  the  evidence,  ami  the  ver- 
dict should  not  be  disturbed.  The  judgment 
of  the  county  court  is  accordingly  affirmed. 


Lovelock  «.  Gbeoo. 


(U  Colo.  S3) 


(Supreme  Court  of  CoUrrado.    Jan.  17, 1800.) 

PATMBST— BOBDKN  0»  PROOF— BoOK  E:<TBIB8. 

1.  Where  plaintiff's  claim  for  wages  as  sued 
for  was  admitted,  defendant  was  properly  required 
to  assume  the  burden  of  proving  payment. 

2.  Where  the  entries  in  a  book  of  account  were 
made  a  week  or  more  after  the  transactions  oc- 
curred to  which  thejr  related,  and  where  the  book 
of  account  was  mutilated  by  the  book-keeper  cut- 
ting out  the  leaves  on  which  the  account  was  kept, 
the  Iraok  was  properly  excluded  as  evidence. 

(Syllabus  by  the  Court.) 

Appeal  from  Boulder  county  court. 
J.  if.  North,  for  appellant.    C.  M.  Camp- 
bell, for  appellee. 

Elliott,  J.  Appellee,  Gregg,  was  plain- 
tiff below.  The  action  was  originally  broiiglit 
in  a  justice's  court,  wliere  plaintiff  recov- 
ered judgment  for  wages  due  her  as  a  dress- 
maker. Upon  appeal  ami  trial  by  the  county 
court  without  a  jury,  plaintiff  again  rerov- 
ered  judgment  for  the  sum  of  851.40,  interest 
and  costs.  Upon  appeal  to  thiscourt  it  is  as- 
signed for  error  that  the  judgment  should 
have  been  in  favor  of  defendant  instead  of 
plaintiff,  and  also  that  the  court  erred  by  ad- 
mitting in  evidence  the  book  of  account  of 
plaintiff,  and  by  excluding  the  book  of  ac- 
count of  defendant. 

Counsel  for  appellant  cites  no  authorities, 
and  makes  but  slight  argument,  in  support 
of  the  assignments  of  error.  Tiie  plaintiff's 
claim  for  wages  as  sued  for  was  admitted, 
and  defendant  was  properly  required  to  as- 
sume the  burden  of  proving  payment.  The 
evidence  shows  that  plaintiff's  book  of  ac- 
count was  kept  in  a  manner  entitling  it  to 
be  admitted  in  evidence  as  a  book  of  original 
entry.  But  defendant's  book  of  account  was 
not  so  kept.  TIte  entries  th  -rein  were  made 
several  days,  and  sometimes  a  week  or  more, 
after  the  transactions  occurred  to  which  they 
related.  Besides,  the  book  was  mutilated  by 
the  cutting  out  of  the  leaves  on  which  the 
account  was  kept.  This  was  dune  by  the 
husband  of  defendant,  acting  as  her  book- 
keeper. The  court  did  not  err  in  its  rulings 
unon  either  of  these  questions.  Upon  care- 
ful examination,  the  finding  and  judgment  of 
the  trial  court  appear  to  l>e  well  sustained  by 
the  evidence.  We  areof  the  opinion  that  the 
litigation  should  not  have  been  extended  be- 
yond the  trial  in  the  county  court.  The 
judgment  of  the  county  court  is  accordingly 
allirmed,  with  costs. 
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(U  Colo.  54) 

SAUEai  V.  Town  of  Nkvauavillb. 

(Supreme  Court  nf  Colorado.    Jan.  17, 1890.) 

Garkishxent— Municipal  Corpobatioxs. 

1.  Under  no  circumstances  shall  a  gamisliee, 
by  the  operation  of  the  proceedings  against  him, 
be  placed  in  any  worse  condition  than  be  would  be 
in  if  the  defendant's  claim  against  him  were  en- 
forced by  the  defendant  himself. 

2.  When  an  incorporated  town  is  summoned  as 
garnishee  on  account  of  salary  due  one  of  itsofB- 
cers,  the  town  may  show  in  discharge  of  its  liabil- 
ity that  the  officer  is  a  collector  of  its  taxes,  and, 
as  such,  has  received  money  of  the  town,  which  he 
insists  upon  retaining,  equal  to  the  amount  of  sal- 
ary due  him.  It  is  not  to  be  inferred,  however, 
that  the  officer  has  a  right  to  insist  upon  retaining 
money  under  such  circumstances ;  for  the  right  of 
election  to  treat  money  in  the  hands  of  a  receiver 
of  the  public  revenue  as  a  simple  contract  debt  or 
as  a  trust  fund  is  with  the  municipality,  and  not 
with  the  collecting  officer. 

(Sylliibus  by  the  Court.) 

Appeal  from  Gilpin  county  court. 
W.  F    Full-rton,  for  appellant.     Ohttae 
WUhrotff,  for  appellee. 

Elliott,  J.  The  appellant.  Otto  Saner, 
was  plaintiff  below.  Having  obtained  judg- 
ment against  James  C.  Bartle  for  the  sum  of 
$109.11  and  posts,  he  served  notice,  and 
sought  to  charge  the  in<'orporate  town  of  Ne- 
Tadavilie  as  garnishee  of  tiie  defendant.  Bar- 
tie.  The  town  answered  to  the  effect  that 
Bartle  held  the  office  uf  marshal  of  said  town, 
and  that  $60  on  account  of  salary  was  due 
him  al>out  the  time  of  the  garnishment,  but 
that,  by  virtue  ut  his  office.  Battle  had  at  the 
time  in  his  hands  certain  money  belonging  to 
the  town  which  he  had  collected  as  taxes, 
amounting  to  991 ;  that  there  was  no  con- 
tract or  arrangement  between  the  town  and 
Bartle  by  which  he  could  pay  himself  out  of 
the  money  so  collected,  but  that  the  town 
knew  he  hail  been  accustomed  to  use  such 
money  by  way  of  salary  before.'and  had  never 
objected  to  it;  that  im mediately  after  the 
garnishment.  Battle  had  notilied  the  town 
that  he  would  hold  the  m<mey  in  his  bands 
to  the  extent  (if  his  monthly  salary;  and  so 
it  is  alleged  that  the  town  whs  nut  and  Is  nut 
indebted  to  the  defendant,  Bartle,  in  any  sum 
of  money  whatever. 

Upon  the  hearing  between  the  plaintiff 
and  the  garnishee  it  was  admitted  that  Ne- 
Tadavilie  was  a  duly  incorporated  town  of 
Gilpin  county,  Colo.,  and  also  that  the  ordi- 
nances of  the  town  provide:  "That  the  town 
treasurer  of  said  town  shidl  disburse  the  town 
funds,  only  upon  the  warrants  of  the  town 
recorder,  countersigned  by  the  mayor  of  the 
board  of  trustees."  "Thetown  marshalshall, 
before  entering  upon  the  duties  of  his  ollice, 
execute  his  bond  to  the  town  of  Kevadavilie, 
with  two  sureties,  to  be  approved  by  the 
board  of  trustees,  in  the  sum  of  three  hun- 
dred dollars,  conditioned  that  he  will  faith- 
fully and  impartiiilly  discliarge  the  duties  of 
his  office  as  required  by  ordinance  or  by  the 
laws  of  Culorado;  and  he  will,  as  often  as 
once  in  thirty  days,  and  on  Saturday  preced- 
ing the  regular  monthly  meeting  of  the  board 
of  troBte^  pay  to  the  town  treasurer  all 


moneys  by  him  collected  from  Ones,  penal- 
ties, or  other  sources,  and  belonging  to  said 
town;  and  that  be  will,  at  the  expiration  of 
his  term  of  office,  tarn  over  to  bis  successor 
in  ortice  all  books,  papers,  and  other  property 
belonging  to  said  town,  as  soon  as  he  shall 
be  elected  and  qualided."  The  matter  being 
submitted  upon  the  answer  and  admissions 
aforesaid,  the  court  rendered  judgment  dis- 
charging the  garnishee.  The  plaintiff  ap- 
peals under  the  act  of  1885. 

Under  the  statute  in  force  at  the  time  this 
case  was  tried  in  the  court  below,  every  mu- 
nicipHl  corporation  was  subject  to  the  process 
of  garnishment.  It  is  unneces.sary  to  con- 
sider whether  or  not  the  salary  due  an  officer 
of  an  incarporated  town  could  have  been 
taken  by  such  process,  for  the  reason  that  the 
liability  of  Biirtle  was  one  for  which  the 
town  could  have  maintained  an  action  against 
him  for  money  had  and  received  to  its  use. 
So,  also,  in  an  action  by  Bartle  against  the 
town  for  the  980  due  him  on  account  of  sal- 
ary, the  891  which  he  had  received  by  the 
cullecliim  of  taxes  would  be  a  proper  set-off; 
hence  it  is  a  good  defense  in  favor  of  the 
town  as  gami.shee.  It  must  not  be  inferred 
from  this  that  the  converse  of  this  proposi- 
tion can  be  maintained;  for  in  an  action  by 
the  town  to  compel  Bartle  to  pay  over  the 
money  he  had  collected  as  taxes,  and  held  in 
trust  for  the  town,  he  might  not  be  entitled 
to  set  off  the  amount  due  him  on  a<:count  of 
salary.  The  right  of  election  to  treat  money 
in  the  hands  of  a  receiver  of  the  public  rev- 
enue as  a  simple  contract  debt  or  as  a  trust 
fund  is  with  the  municipality,  and  not  with 
the  collecting  officer.  Code  1883,  §  104; 
Gen.  St.  §  15t)l;  Drake,  Attachin.  §  683  et 
seq.;  Wade,  Attachin.  §  447;  Donelson  v. 
Inhabitants  of  Culerain,  4  Mete.  430;  City  of 
New  Orleans  v.  Finnerty,  27  Ia  Ann.  681; 
Lewis  V.  Dnbose,  29  Ala.  219.  "It  is  an  in- 
variable rule, "  says  Drake,  Atlachm.  §462, 
"that  under  no  circumstances  shall  a  gar- 
nishee, by  the  operation  of  the  proceedings 
against  him.  be  placed  in  any  worse  condi- 
tion than  he  would  be  if  thedefendaiit'sclaim 
against  him  were  enforced  by  the  defendant 
himself."  The  reasdnablenes:*  of  this  rule 
and  its  application  to  the  present  case  are  ap- 
parent. It  would  certainly  be  a  great  hard- 
ship if  the  town  could,  by  reason  of  a  contro- 
versy between  plaintiff  and  defendant  in 
which  it  h;is  no  interest,  be  subjected  to  a 
liability  to  the  former,  to  whom  it  is  under 
no  obligation  whatever  greater  than  it  is  un- 
der to  the  latter,  with  whom  it  is  in  direct 
privity.  It  is  urged  by  counsel  for  appellant 
that  the  town  should  be  compelled  to  pay  over 
the  980  to  plaintiff,  and  then  resort  to  an  ac- 
tion against  tlie  marshal  and  his  sureties  to 
recover  the  991.  This  would  impose  the 
burden,  expense,  and  uncertainty  of  litiga- 
tion upon  the  garnishee,  besides  causing  tlie 
sureties  of  the  marshal  to  suffer  unnecessa- 
rily. The  obligation  of  tlieir  bond  is  to  secure 
the  town  from  loss  on  account  of  the  othcial 
misconduct  of  their  principal;  they  did  not 
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undertake  that  he  should  pay  his  debts  to 
other  people.  It  follows  from  the  foregoing 
that  any  defense  which  the  town  of  Nevada- 
ville  could  successfully  interpose  iis  a  bar  to 
an  action  by  Bartle  for  his  SHiary  is  equally 
available  against  the  plaintilT  as  an  answer 
to  the  process  of  garnishment.  Since  the 
amount  in  the  hands  of  Bartle  exceeded  his 
claim  for  salary,  the  answer  setting  forth 
these  facts  was  sufficient  to  defeat  the  gar> 
nishment.  The  judgment  of  the  county  court 
discharging  the  g^arnishee  was  therefore  cor- 
rect, and  it  is  accordingly  affirmed. 


(14  Ck)lo.  68) 


Jaceson  v.  Hamm. 


(Supreme  Court  of  Colorado.    Jan.  20, 1890.) 

ASBIONMENT — NOTICE  TO  DEBTOR — ACTION  BT  As- 
BIOKBE. 

1.  Notice  to  the  debtor  by  the  asBignce  of  a 
obose  in  action  !s  sot  necessary  to  complete  the  as- 
signment, where  there  is  no  controversy  between 
different  assignees  or  attaching  creditors  of  the 
fund  assigned. 

2.  The  assignee  of  a  claim  against  the  receiver 
of  a  railway  company,  having  obtained  permissioa 
from  the  proper  court,  may,  under  the  Code,  bring 
suit  in  his  own  name,  and,  though  the  assignment 
Ise  indorsed  to  anotber,  he  may  still  maintain  the 
action  In  his  own  name  so  long  as  he  retains  pos- 
session of  the  instrument  of  assignment,  and  may 
cause  the  record  to  be  amended  by  adding  the 
name  of  the  indorsee  as  the  use  party,  who  will 
thereafter  be  entitled  to  control  the  proceedings, 
and  will  loe  bound  by  the  judgments 

iSyllalnia  by  the  Court.) 

Appeal  from  Chaffee  county  court.    ' 
E.  O.  Wolcott  and  Watson  &  Libhy,  for 
appellant    J.  W.  Hamm,  for  appellee. 

Elliott.  J.  This  action  was  commenced 
by  Jolin  W.  Hamm,  as  plaintiff,  against 
William  S.  Jackson,  as  receiver  of  the  Den- 
ver &  llio  Grande  Kail  way  Company,  before 
a  justice  of  the  peace,  to  recover  a  certain 
sum  of  money  due  to  one  E.  D.  Lynch,  an 
employe  of  said  railway  company,  for  serv- 
ices. Lynch  had  assigned  his  claim  to  plain- 
tiff, as  follows:  "Salida.  Colo.,  February  27, 
1886.  J.  W.  Gilluly",  Esq.,  Cashier  D.  &  B. 
6.  Ry.  Co.,  Denver,  Colo.:  Please  pay,  or 
canse  to  be  paid,  to  John  W.  Hamm,  the  sum 
of  seventy-tive  dollars  and  fifty  cents,  the 
amount  due  to  me  by  said  railroad  company 
for  services;  and  this  sliall  be  your  receipt 
for  same  in  full.  £.  D.  Lynch."  Judgment 
for  the  amount  of  the  claim  was  rendered  in 
the  justice's  court  in  favor  of  plaintiff.  The 
defendant  appealed  to  the  county  court,  where 
the  same  judgment  was  again  rendered.  De- 
fendant now  appeals  to  this  court. 

That  Jackson  was  the  receiver  of  the  rail- 
way company,  that  Gilluly  was  its  cashier 
and  disbursing  agent,  that  the  wages  were 
due  to  Lynch  as  sued  for,  and  that  Lynch  as- 
signed his  claim  to  plaintiff,  are  in  no  way 
controverted  by  the  brief  and  argument  of 
appellant  under  its  assignment  of  errors. 
Gilluly  refused  payment  to  Lynch  on  the 
ground  that  he  had  not  paid  his  board-bill  to 
one  A.  L.  Dodge;  but  it  does  not  appear  that 
the  supposed  indebtedness  of  Lynch  for  board 


was  in  any  way  connected  with  his  contract 
or  claim  for  services,  or  that  there  had- been 
any  garnishment  proceedings  tlierefor.  Tills 
defense  was  not  attempted  at  the  trinl.  No 
evidence  wsis  offered  in  behalf  of  defendant 
in  either  court,  and  nothing  is  claimed  on 
this  ground  upon  this  appeal.  It  is  urged, 
however,  by  appellant's  counsel,  that,  as  there 
is  -nothing  in  the  record  to  show  that  the 
receiver  had  notice  of  the  assignment  of 
Lynch's  claim  to  plaintiff  before  the  bringing 
of  this  suit,  therefore  the  assignment  was  not 
complete,  and  that  this  action  cannot  be 
maintained.  If  this  were  a  controversy  be- 
tween different  assignees  or  attaching  cred- 
itors of  the  same  chose  in  action,  this  point 
might  require  greater  consideration.  So,  al- 
so, this  appeal  might  be  more  difficult  of  de- 
termination but  for  the  fact  tliat  the  assign- 
ment of  errors  is  restricted  to  the  grounds 
stated  in  the  motions  to  dismiss  and  for  non- 
suit, respectively,  and  that  even  some  of 
these  grounds  are  abandoned  in  the  brief  and 
argument  of  counsel.  Neither  of  the  afore- 
said motions  question  the  sufficiency  of  the 
evidence  generally,  nor  the  merits  of  the 
claim  sued  on,  as  above  stated.  Smith  v. 
Christian,  47  Cal.  18;  2  White  &  T.  Lead. 
Cas.  794  et  seq.;  Clodfelter  v.  Cox,  I  Sneed. 
830;  Moore  v.  Gravelot,  3  El.  App.  442.  In 
this  action  there  are  no  third  parties  making 
claim  to  this  fund,  nor  did  defendant  Inter- 
pose any  defense  of  that  kind.  Besides,  plain- 
tiff had  given  notice  of  the  assignment  to 
Gilluly,  the  financial  agent  of  the  railway 
company,  before  the  commencement  of  the 
action,  who  made  no  objection  thereto,  ex- 
cept that  Lynch  had  not  paid  his  board  to 
Dodge;  and,  moreover,  plaintiff  had  obtained 
an  order  from  the  United  States  circuit  couit, 
which  appointed  the  receiver,  to  bring  this 
very  action  before  instituting  the  same.  The 
order  specifled  the  plaintiff  as  the  assignee  of 
the  claim  of  $75.50  due  Lynch,  an  employe 
of  said  railway  company.  It  appears  that 
plaintiff  gave  his  own  due-bill  to  Lynch  for 
the  amount  of  his  claim,  in  consideration  of 
the  assignment,  and  that  Lynch  assigned  this 
due-bill  of  plaintiff  to  one  J.  M.  King,  and  In 
this  way  got  his  money.  It  appears,  also,  that 
plaintiff,  by  indorsement,  made  the  assign- 
ment which  he  had  received  from  Lynch  pay- 
able to  King  or  his  representatives,  and 
caused  the  record  to  be  amended  so  as  to 
read,  "John  W.  Hamm,  for  the  use  and  ben- 
efit of  J  M.King."  It  does  not  appear  that 
these  matters  in  any  way  prejudicial  tlie  de- 
fendant. The  cause  of  action  remained  un- 
changed. The  defense  of  the  unpaid  board- 
bill  or  any  other  subsisting  equity  in  favor 
of  defendant  against  Lynch  was  as  available 
against  Hamm,  or  even  King,  as  the  assignee 
of  Lynch,  as  it  would  liave  l)een  if  Lynch 
had  been  plaintiff;  besides,  there  was  no  plea 
or  offer  to  prove  anv  defense  as  agiUnst 
Lynch.  1  Pars.  Cent.  229;  Code  Civil  Proc. 
Colo.  §  4;  2  White  &  T.  I.ead.  Cas.  78(1- 
811;  Reeve  v.  Smith,  113  111.  47.  Hamm. 
being  the  real  party  in  interest,  was  entitled 
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to  sue  In  his  own  name  by  the  express  pro- 
vision of  the  Code,  as  well  as  by  the  order  of 
the  circuit  court  which  be  had  obtained.  The 
indorsement  to  King  of  the  Lynch  assign- 
ment did  not  necesiiitate  n  dismissal  of  tlie 
action  by  Hainm,  so  long  as  be  retained  pos- 
session of  the  instrument,  and  while  his  own 
absolute  and  unconditional  obligation  which 
be  bad  given  in  exchange  therefor  was  stilt 
outstanding.  But  even  if  King  did  liecouie 
the  real  party  in  interest  by  such  indorse- 
ment, ill  the  absence  of  anything  in  the  rec- 
ord to  the  contrary,  we  roast  presume  that 
the  adding  of  his  name  as  the  use  party  was 
duly  autliorized ;  and  hence,  upon  familiar 
principles,  he  was  thereafter  entitled  to  con- 
trol the  proceedings,  and  was  bound  by  the 
judgment.  Thus  tlie  defendant  and  the  rail- 
way company  are  abundantly  protected.  1 
Greenl.  EV'  §  535:  Chapman  v.  Shattuck,  3 
Oilman.  49;  Morris  v.  Cheney,  51  111.  451; 
Chadsey  v.  Lewis,  1  Oilman,  153;  Van  Camp 
V.  Commissioners,  2  Fac.  Rep.  721;  1  Pius. 
Cont.  223-230;  Jessel  v.  Insurance  Co.,  3 
Hill.  88;  Palmer  v.  Merrill,  6  Cush,  282; 
Bartlett  v,  Pearson,  29  Me.  9;  Elliot  v. 
Threllceld.  16  B.  Mon.  341.  This  disposes  of 
the  assignment  of  errors,  so  far  as  they  have 
been  presented  by  counsel  in  tlieir  briefs,  in 
favor  of  appellees.  The  judgjnent  of  the 
oottnty  court  is  accordingly  affirmed. 


(U  Colo.  SI) 

Nichols  et  al.  v.  Jones  et  al. 
{Supreme  Court  of  Colorado.    Jan.  24, 1890.) 

VBBIFICATION  op  PtBADINOS  —WaIVBR— STRIKING 

DOT  Answer. 

1.  Where  the  com  plaint  is  verified  by  one  of 
plaintiffs'  attorneys,  but  no  reason  why  it  Is  not 
verified  by  the  parties  is  stated,  as  required  by  the 
Code  of  Colorado,  such  defect  is  waived  when  de- 
fendants make  no  objection  to  the  verification  in 
the  court  below,  and  file  an  answer,  duly  verified, 
as  to  some  of  the  defenses,  and  not  verified  as  to 
others. 

2.  Wtere  the  answer  contains  several  defen  ses, 
■ome  of  which  are  verified  and  others  not,  It  is  not 
error  to  strike  out  the  unverified  portion  of  the  an- 
swer, with  leave  to  defendants  to  further  answer 
as  to  such  portion,  if  they  should  so  desire. 

3.  Where  a  defense  set  up  in  the  answer  is  or- 
dered stricken  out,  which  by  some  error  is  not 
done,  and  the  court  afterwards  correctly  treats  the 
defense  as  insufScient  to  raise  an  issue;  defendants 
cannot  complain. 

Appeal  from  district  court,  Gunnison  coun- 
ty. 

The  transcript  of  record  does  not  contain 
the  original  'complaint  filed  in  the  district 
court.  By  the  amended  complaint,  A.  E. 
Jones  and  W.  J  King,  partners  doing  busi- 
ness under  the  firm  name  and  style  of  Jones 
&  King,  were  made  parties  plaintiff,  ami  Ira 
Nichob  and  H.  N.  Nichols  and  S.  L.  Town- 
send,  partners  undjer  the  firm  name  and  style 
of  2{ichols,  Townsend  &  Co.,  defendants. 
This  pleading  contains  26  counts.  In  the 
first  count  the  copartnership  of  the  defend- 
ants is  duly  alleged.  In  this  count  the  sale 
and  delivery  of  goods,  wares,  and  merchan- 
dise to  the  value  of  $217.85,  by  plain titTs  to 
defendants,  at  tiie  latters'  special  instance 


and  request,  Is  charged.  The  remaining 
counts  are  all  based  upon  claims  against  the 
defendants  in  favor  of  third  parties,  duly  as- 
signed to  plaintiffs.  Some  of  these  assigned 
claims  are  for  goods,  wares,  and  merchandise 
sold  the  defendants;  others  for  work  and  labor 
performed  at  the  special  instance  and  request 
of  the  defendants;  and  still  oth'-rs  are  based 
upon  certain  due  bills  alleged  to  have  been 
given  by  defendants  to  various  persons  for 
labor  performed,  etc.  The  verification  to  the 
complaint  was  made  by  Dexter  T.  Sapp,  one 
of  the  attorneys  for  plaintiffs  in  the  cause, 
the  affidavit  showing  that  the  facts  alleged 
in  the  pleading  were  witbrn  his  knowledge. 
The  defendant  Townsend  made  default.  In 
the  answer  filed  by  the  other  defendants  the 
allegation  of  partnership  above  set  out  is  not 
controverted,  but  all  other  allegations  of  the 
complaint  are  denied.  That  portion  of  said 
answer  which  was  in  response  to  the  fourth, 
seventh,  eighth,  and  ninth  causes  of  action 
in  the  complaint  was  duly  verified.  As  to 
the  remaining  counts  in  the  said  amended 
complaint,  the  answer  was  not  vei;ified.  After 
this  answer  was  filed,  plaintiffs  moved  to 
strike  out  the  portions  of  said  answer  which 
were  not  verified.  After  argument  of  coun- 
sel, the  court  sustained  said  motion,  and 
struck  out  all  that  portion  of  said  answer 
that  has  reference  to  the  first,  second,  fifth, 
eighth,  and  tenth  to  twenty-seventh  causes 
of  action  in  plainti  ffs'  complaint.  The  above 
order  gave  the  defendants  time  in  which  to 
further  answer  said  causes  of  action,  if  they 
so  desired.  The  defendants  having  failed  to 
answer  in  accordance  with  said  order,  de- 
fault was  afterwards  taken  against  them  upon 
all  counts  unanswered,  and  also  upon  tbo 
third  cause  of  action,  to  which  an  unverified 
answer  remained  upon  file.  A  jury  being 
expressly  waived  by  the  parties,  the  cause 
was  tried  by  tiie  court.  Upon  such  trial  the 
court  found  the  issujes  upon  the  fourth,  sev- 
enth, eighth,  and  ninth  causes  of  action  in 
favor  of  plaintiffs,  and  gave  judgment  accord  - 
ingly.  Upon  the  remaining  counts  in  the 
complaint,  the  court  rendered  judgment  in 
accordance  with  the  prayer  of  the  complaints 
to  which  findings  and  judgment  the  defend> 
ants,  Ira  Nichols  and  II.  X.  Nichols,  having 
duly  excepted,  bring  the  case  here  upon  ap- 
peal. 

Oullett  &  Bailies  and  H.  L.  Karr,  for  ap- 
pellants. 

Hatt.  J.  The  first  six  assiijnments  of  er- 
ror relate  to  the  striking  out  of  certain  por- 
tions of  the  defendants' answer  for  the  reason 
that  the  same  was  unverified,  and  the  entry 
of  judgment  upon  a  certain  cause  of  action 
by  default.  The  action  of  the  court  was  based 
upon  the  assumption  that  the  complaint  was 
properly  verified,  hence  requiring  a  sworn 
answer  therelo.  It  is  now  contended  that 
the  verification  to  the  complaint  was  defect- 
ive, in  that  the  reasons  why  it  was  made  by 
the  attorney,  and  not  by  one  of  the  parties  to 
the  action,  were  not  stated  therein  as  required 
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by  the  Civil  Coile.  If  such  verification  was 
defective  in  the  particular  mentioned,  we 
tiiinli  such  defect  was  waived  by  the  subse- 
quent conduct  of  the  defendants,  as,  instead 
of  objecting  to  the  form  of  the  affidavit  by 
motion  or  oilierwise  in  the  court  below,  they 
filed  an  answer,  duly  verified  as  to  certain 
defenses,  and  not  verified  as  to  others.  The 
verification  was  equally  applicable  to  all  por- 
tions of  the  complaint,  and  tlie  defendants 
ought  not  to  be  permitted  to  treat  it  as  suf- 
ficient fur  some  c<nints  in  the  complaint  and 
insufficient  as  to  others. 

Under  the  circumstances,  we  think  there 
was  no  error  in  requiring  the  defendants  to 
verify  each  defense  relied  upon,  and  the  order 
striking  out  tlie  unverified  portion  of  the  an- 
swer was  fully  warranted.  In  such  order 
ample  time  was  given  the  defendants  in  which 
to  plead  to  llie  causes  of  action  remaining  un- 
answered aa  the  resutt  of  sustaining  the  mo- 
tion to  strike  out,  and  we  cannot  duulit  tliat 
properly  verified  answers  would  have  been 
filed  within  tlie  time,  if  tlie  defendants  desired 
a  trial  upon  the  merits. 

The  record  dofs  nut  affirmatively  show  that 
the  defense  to  plaintiff h'  third  cause  of  action 
was  stricken  out,  altiiou^h  such  defense  was 
unverifieii,  and'was  embraced  in  pInintifTs' 
motion  to  strike  out.  The  same  being  di  rected 
to  all  that  portion  of  the  pleading  that  was 
"subsequent  to  the  jurat,"  and  this  defense 
appearing  in  the  pleading  after  the  jurat,  it 
should  have  been  stricken  out  in  response  to 
such  motion.  And  the  court  appears  to  have 
treated  it  thereat'ter  as  though  this  had  been 
done,  by  entering  judgment  by  default  upon 
the  cause  of  act  Ion  to  which  such  defense  was 
interposed.  The  failure  to  have  the  order  of 
the  court  show  tlie  ruling  in  reference  to  such 
defense  perhaps  resulted  from  a  clerical  error. 
Be  this  as  it  may,  however,  the  action  of  the 
court  thereafter,  in  treating  such  defense  as 
insufficient  to  raise  any  issue,  and  entering 
judgment  by  default  upon  said  cause  of  ac- 
tion, only  accomplished  the  same  result  in  a 
different  way,  and  this,  under  the  circum- 
stances, in  no  way  prejudiced  the  defendants; 
hence  they  are  not  in  a  position  to  complain 
thereat.  Drum  v.  Whiting,  9  Cal.  422.  The 
remaining  assijjnments  of  error  relate  to  the 
admission  of  certain  testimony,  the  findings 
of  the  court,  and  the  judgment  against  the 
defenilniits.  We  think  the  rulings  of  the  court 
in  reference  to  the  admis<ibility  of  the  evi- 
dence objected  to  were  correct.  The  evidence 
introiiuced  on  behalf  of  the  plaintiffs  is  clearly 
sufficient  to  support  the  findings  of  the  court 
in  their  favor.  No  evidence  having  been 
offered  by  the  defendants,  these  findings  can- 
not be  disturbed.  The  judgment  is  accord- 
ingly affirmed. 

(14  Colo.  66) 

Patrick  v.  McManus. 
■  {Supreme  Court  of  Colorado.    Jan.  81, 1890.) 
Sham  Plbas— Motion  to  Strike  Out. 
1.  It  is  the  policy  of  the  Code  to  suppress  false- 
hood and  secure  truth  in  pleadings,  and  as  one 


means  of  securing  snoh  result  authority  for  fetrlk- 
ing  out  sham  answers  and  defenses  is  given. 

2.  A  counter-claim,  if  sham,  may  be  stiicken 
out  upon  motion. 

8.  The  essential  element  of  a  sham  plea  is  its 
falsity. 

4.  The  power  to  strike  out  must,  however,  be 
exercised  with  raution.  Under  it  the  court  can- 
not determine  the  truth  or  falsity  of  a  plea  upon 
conflicting  evidence. 

(SyUdbtis  by  the  Court.) 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  upon  a  promissory  note  bearing 
date  April  20,  1885.  The  note,  which  is  for 
$1,000  and  interest,  issetfortli  Inhceaverbain 
the  complaint.  This  pleadingalsocontainsthe 
following  allegation:  "That  afterwards,  on 
the  3d  day  of  August,  1886,  at  Denver,  Colo., 
plaintiff  requested  defendant  to  pay  said  sumi 
of  $1,000  and  interest;  that  defendant  did  not 
nor  has  not  since  paid  said  sum  of  money,  or 
any  part  theieof.  Prayer  for  judgment  for 
$1,000,  together  with  interest  from  20th  of 
April,  1885,  at  8  per  cent,  per  annum,  and 
costs."  In  his  answer  the  appellant,  after 
denying  all  allegations  of  the  complaint, 
pleads  payment,  and  for  a  f  uither  answer  al- 
leges: "That  between  the  20th  day  of  April. 
A.  D.  1885,  and  the  date  of  filing  said  com- 
plaint, the  defendant  laid  out  and  expended 
for  the  use  and  profit  of  the  said  plaiutifT,  at 
her  request,  the  sura  of  fifteen  hundred  dol- 
lars in  cash."  The  pleading  closes  with  the 
tlie  following  prayer  for  relief:  "  Wherefore 
defendant  prays  judgment  against  the  plain- 
tiff fur  the  sum  of  five  hundred  dollars,  to- 
gether with  interest  thi-reon,  from  and  after 
the  date  of  the  commencement  of  this  suit; 
and  the  defendant  prays  that  said  promissory 
note  be  delivered  up  to  the  court  for  cancel- 
lation, and  that  he  have  his  costs  in  this  suit 
most  unjustly  expended." 

After  this  answer  was  filed,  plaintiff  moved 
to  strike  the  same  from  the  files,  and  for 
judgment  upon  the  pleadings,  for  the  reason 
th,it  "the  said  answer  is  a  sham  answer,  as 
fully  appears  by  the  answer  itself  and  by  the 
affidavits  hereto  annexed  and  made  a  part  of 
this  motion.  The  defendant  appeared,  and 
resisted  this  motion,  and  filed  a  counter-affi- 
davit. The  affidavits  suluuitted  upon  the 
hearing  of  plaintiff's  motion  were,  in  sub- 
stance, as  follows:  Affidavitof  John  F.  Shaff- 
roth:  That  he  is  one  of  plaintiff's  attorneys; 
that  on  July  31. 1886,  he  sent  nptice  to  de- 
fendant that  his  firm  had  for  collection  the 
note  sued  un,  and  requesting  defendant  to 
call  and  pay  the  same;  that  on  or  about  August 
3, 1886,  defendant  called ;  that  defendant  Wiis 
shown  said  note,  and  requested  to  pay  the 
same;  that  he  admitted  the  note  to  be  his, 
and  that  he  owed  the  same,  but  could  not  pay 
the  same  then,  but  would  do  so  if  granted  an 
extension  of  five  or  six  months.  Affidavit  of 
Camilla  S.  McManus:  That  siie  is  plaintiff; 
that  on  April  20.  1885,  at  Pass  Christian, 
Miss.,  defendant  made  the  note  sued  on,  and 
delivered  same  to  plaintiff  for  conside^ration 
of  91,000;  that  defendant,  nor  any  one  for 
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him,  has  ever  paid  mid  note,  or  any  part 
thereof,  or  the  interest  thereon;  tliat  de- 
fenilant.  neither  between  the  20th  day  of 
April,  1885,  and  date  of  bringing  this  suit, 
nor  at  any  other  time,  laid  out  or  expended 
for  use  or  benefit  of  alHant,  or  at  her  request, 
the  sum  of  $1,500,  or  any  other  snm  what- 
ever; that  'said  promissory  note  was,  at  the 
lime  of  coraiiiencement  of  said  action,  due 
and  unpaid,  and  still  remains  so.  Affidavit 
of  defendant:  That  he  is  defendant;  that  he 
did  promise  to  pay  said  note  to  Mr.  Shaflrotb, 
but  atflant  further  says  that  he  at  that  time 
claimed  to  have  set-oifs  against  said  note 
more  than  sufficient  to  pay  the  same  in  full, 
and  that  if  said  note  wiis  sued  on  affiant 
would  set  up  all  smh  claims  in  defense;  that 
whetiier  or  not  such  counter-claims  consti- 
tuted a  good  cause  of  action  agxinst  plaintiff 
is  a  question  of  law  and  fact  for  the  court 
and  jury  to  pass  upon;  and  that  defendant 
makes  such  counter-claim,  and  insists  upon 
the  trial  of  the  same,  for  the  purpose  of  ot)- 
taining  a  judgment  against  said  plaintiff; 
that  at  said  interview  affiant  slated  to  Mr. 
SbafTroth  that  said  note  had  been  paid  by  af- 
fiant's wife.  At  the  hearing  the  court  sus- 
tained said  motion,  and  entered  judgment  for 
the  plaintiff  in  accordance  with  the  prayer  of 
the  complaint.  Tlie  defendant,  having  duly 
excepted,  brings  the  case  here  by  appeal. 

/.  N.  Hughes,  for  appellant,  J.  F.  Shaff- 
roth,  for  appellee. 

Hatt,  J.,  (^fter  stating  the  facts  as 
above.)  The  answer  llled  in  the  oiuse  was 
stricken  out  as  a  shiira  answer,  and  judgment 
therenpon  entered  for  the  plaintilf  for  the 
amount  claimed  in  the  complaint.  Should 
such  action  of  the  coiii-t  be  sustained? 
Whether  the  pleading  was  objectionable  for 
other  reasons  tlian  the  one  urged  is  not  ma- 
terial. Appellee's  motion  wiis  base.l  solely 
upon  the  claim  that  the  answer  was  a  sham 
one.  That  part  of  the  Code  relating  to  sham 
answers  reads  as  follows:  "Sliiim  and  irrele- 
vant answers  and  defenses,  and  so  much  of 
any  pleading  as  may  be  irrelevant,  redun- 
dant, immaterial,  or  insufficient,  may  he 
stricken  out  upon  motion,  and  upon  sHch 
terms  as  the  court,  in  its  discretion,  may  im- 
pose." Section  61.  "Sham  plending,"  as 
delined  I>y  Chitly,  is  the  pleading  of  a  matter 
known  by  th(«  party  to  be  false,  for  the  pur- 
pose of  delay  or  other  unworthy  object.  1 
Chit.  FI.  541.  Bliss,  in  his  work  upon  Code 
Pleadings,  says  that  a  "sham  pleading"  is  one 
good  in  form  and  false  in  fact.  Section  422. 
In  Bouvier's  I^w  Dictionary  a  "sham  plea" 
is  said  to  be  one  entered  for  the  mere  purpose 
of  delay,  concerning  a  matter  which  the 
pleader  knows  to  be  false.  It  will  lie  seen, 
from  these  definitions,  that  the  essential  ele- 
ment of  a  sham  plea  is  its  falsity;  and  yet  it 
is  evident  that  not  every  false  plea  can  be 
stricken  out  upon  motion  supported  by  affi- 
davit, as  this  would  be  ta  aubstitute  a  trial 
to  the  court  upon  affidavits  for  a  jury  trial. 
An  examination  of  decided  cases  shows  that 


the  courts  have  not  adopted  any  uniform  rule 
in  reference  to  the  nature  of  answers  that  may 
be  stricken  out  upon  motion  as  sham.  In 
Brown  v.  Lewis,  10  Ind.  232,  it  was  decided 
that  "If  an  answer  is  valid  on  its  face,  and 
no  facts  exist  peculiarly  within  the  knowl- 
edge of  the  court  showing  it  to  be  a  sham  de- 
fense, it  should  not  be  stricken  out  upon  af- 
fidavit of  its  falsity."  But  in  a  subsequent 
case,  it  appenring  that  the  defendant  in  re- 
sponse to  interrogatories  conceded  his  answer 
to  the  complaint  to  be  false,  it  was  held  that 
it  sho'ild  be  stricken  out  as  sham.  Beeson 
V.  McConnaha,  12  Ind.  420.  And  this  rule 
suKaequently  received  the  sanction  of  express 
statutory  enactment.  Lowe  v.  Thompson,  86 
Ind.  503.  In  California  a  plea  of  payment  to 
a  suit  upon  a  promissory  note  was  -stricken 
out  by  this  trial  court  up<m  affidavits  showing 
the  falsity  of  such  plea,  and  the  mala  fldea 
of  the  defendants  in  pleading  it,  and  such  ac- 
tion was  sustained  upon  appeal.  Gketorfs 
V.  Taiife,  18  Cal.  386.  In  People  v.  Mc- 
Cumber,  18  N.  Y.  315,  a  defense  consisting 
of  denials  of  knowledge  or  iriformsition  suffi- 
cient to  form  a  belief  as  to  several  matldrs, 
and  a  qualified  denial  in  direct  terms  of  an- 
other allegation  of  the  complaint,  was  strick- 
en out  as  sham,  the  court  holding  that  a  de- 
fense otherwise  good  may,  if  false,  be  strick- 
en out  as  sham,  although  duly  verified,  and 
this  may  now  be  considered  as  the  general 
practice  in  New  York.  See  Corbett  v.  Eno, 
13  Abb.  Pr.  65.  So,  also,  in  Minnesota  it 
has  been  repeatedly  held  that  a  sham  answer, 
although  verified,  may  be  stricken  out  upon 
proof  of  its  falsity.  Uavward  v.  Grant,  13 
Minn.  165,  (Gil.  154;)  Barker  r.  Foster,  29 
Minn.  166,  12  N.  W.  Rep.  460;  Lumber  Co. 
V.  Richardson,  31  Minn.  267,  17  N.  W.  R«p. 
388.  In  Torrence  v.  Strong,  4  Or.  39,  it  was 
declde<l  tiiat  an  answer  good  in  form,  and 
containing  facts  sufficient  to  constitute  a  de- 
fense, cannot  be  gotten  rid  of  by  demurrer, 
but  that  it  may  be  stricken  out  as  false. 
Tharin  v.  Seabrook,  6  S.  C.  113,  is  authority 
for  saying  titat  objection  to  sham  defenses 
ordinarily  presents  a  question  of  fact  to  be 
determined  on  affidavits.  If  an  answer  is 
manifestly  false,  it  may  be  stricken  out  as 
sham,  although  thispowershouldbesparing- 
ly  used,  and  only  in  cases- free  from  doubt. 
It  is  the  policy  of  the  Code  "to  suppress  false- 
hood and  secure  truth  in  the  plnadings."  and, 
as  one  means  of  securing  such  result,  author- 
ity for  striking  out  sham  answers  and  de- 
fenses is  given.  In  counties  where  the  dock- 
ets are  overburdened  with  causes,  the  tempta- 
tion to  interpose  sham  answers,  for  the  pur- 
pose of  delay  only,  is  great;  and  when  it 
clearly  appears  that  such  answers  are  false 
in  fact,  according  to  the  great  weight  of  au- 
thority and  reason,  the  court  may,  upon  mo- 
tion, strike  them  out.  This  power  must, 
however,  be  exercised  wiUi  extreme  caution; 
otherwise  a  trial  to  the  court  upon  affidavits 
might  be  substituted  for  a  jury  trial.  It  can- 
not rightfully  be  exercised  for  the  purpose  of 
determining  the  truth  or  falsity  of  a  defense 
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npon  conflicting  evidence.  Ttie  inquiry 
ought  not  to  be  extended  in  such  cases  fur- 
ther than  may  be  necessary  for  the  court  to 
determine  that  such  a  conflict  in  fact  exists; 
but  where,  as  in  this  case,  the  material  aver- 
ments of  the  complaint  are  directly  supported 
by  affidavits  positive  in  form,  we  think  the 
defendant  has  no  right  to  complain  of  an  or- 
der requiring  him  to  support  his  unverifled 
answer  by  an  arlidavit  of  merits,  and,  upon 
failure  to  comply  therewith,  to  have  his 
pleading  stricken  from  the  flies.  And  it 
would  make  no  dilference  if  a  portion  of  this 
answer  be  treated  as  a  counter-claim,  as  the 
Code  provision  is  directed  not  only  against 
sham  and  irrelevant  defenses,  but  to  an- 
swers as  well,  and  the  counter-claim  must  be 
considered  as  a  part  of  the  answer.  Any 
other  construction  would  permit  defendants 
to  evade  the  consequences  of  the  act,  and  de- 

■  lay  judgment,  by  interposing  sham  counter- 
claims instead  of  sham  defenses.  It  requires 
no  argument  to  show  that  the  aifldavit  of  de- 
fendant in  support  of  his  answer  in  this  case 
does  not  amount  to  an  affidavit  of  merits. 
It  does  not  deny  the  execution  of  the  note. 
On  the  contrary,  the  due  execution  thereof  is 
admitted  under  the  pleadings,  a  copy  of  the 
note  appearing  in  the  complaint,  and  the  an- 
swer thereto  not  having  been  verified.  The 
affidavit  does  not  state  that  the  note  has  been 
paid.  It  merely  alleges  that  on  a  prior  occa- 
sion Patrick  claimed  that  his  wife  had  paid 
it.  Neither  does  it  contain  an  averment  that 
plaintiff  has  a  set-oif  of  any  kind  or  nature 
whatsoever,  affiant  contenting  himself  with 
the  statement  that  he  at  one  time  claimed  to 
have  set-offs  more  than  suflicient  to  pay  the 
note  in  full,  and  that  if  sued  he  would  set 
the  Bume  up  in  defense.  This  so-called  ath- 
davit  of  merits  is  clearly  Insufficient;  it  fails 
to  state  any  fact  showing,  or  tending  to  show, 
the  truth  of  the  answer.  It  does  not  even 
state  that  the  answer  is  interposed  in  good 
faith,  or  that  his  attorney,  after  being  in- 

,  formed  of  the  facts,  has  advised  him  that  he 
has  a  meritorious  defense  to  the  action.  The 
affidavit  is  so  entirely  lacking  in  the  essential 
requisites  of  such  a  paper  that  the  court  be- 
low, in  deference  to  well-established  rules, 
was  bound  to  disregard  it  in  the  determina- 
tion of  plaintiff's  motion.  Wedderapoon  v. 
Kt'gers,  32  Cal.  509;  Kaufman  v.  Mining  Co., 
105  Pa.  St.  ,>11;  McCracken  v.  Congregation 
111  Pa.  St.  106,  2  Atl.  Rep.  94;  King  v. 
Stewart,  48  Iowa,  334.  The  judgment  of  the 
court  below  is  accordingly  afflrmed. 


(42  Kan.  762) 

HoLHDEN  et  al.  V.  Janes. 
(Supreme  Court  of  Knnsns.    Feb.  8, 1890.) 

C!ONTBACT9 — CON8IDBRI.TION — PROMISE  OF  HeIR. 

Where  G.  entered  Into  a  written  contract 
with  J.  and  H.  to  sell  and  convey  to  tlium  a  tract  of 
land,  and  the  graateos  paid  to  him  the  full  pur- 
chase price,  a  part  of  which  was  the  transfer  and 
possession  of  34  at^res  of  land,  and  afterwards  Ci.'s 
title  was  extinguished  to  the  tract  he  had  agreed 
to  convoy,  and  subsequently  his  son,  who,  as  an 
heir  of  bis  father,  hod  received  a  share  of  the  34 


acres  transferred  by  J.  and  H.,  became  the  purchas- 
er of  the  tract  of  land  from  the  owner  thereof,  and 
thereafter  agi-eed  with  J.  and  H.  to  carry  out  tho 
contract  made  by  his  father  with  them,  and  J.  and 
H.  relied  and  acted  upon  the  promise  of  the  son. 
Held,  that  the  agreement  of  the  son  was  based 
upon  sufficient  consideration. 
(SylUitnts  by  the  Court) 

Motion  for  rehearing  For  former  opin- 
ion, see  21  Pac.  Rep.  591. 

W  P.  Douthitt  and  A.  H  Case,  tor  plain- 
tiffs in  error  Waters  <£•  Chase  and  A.  Ber- 
gan,  for  defendant  in  error 

HoRTON,  C.  J  James  E.  Greer  purchased 
the  land  in  controversy  from  Johnson  &  S^n. 
who  held  an  equitable  interest  therein.  On 
the  18th  day  of  October,  1873,  he  entered  in- 
to a  written  agreement  with  Heman  Janes 
and  Ed  P.  Holmden  to  sell  or  exchange  this 
land  to  them  for  $190  in  money,  and  the  con- 
veyance  from  them  of  24  acres  of  land  on 
Mill  creek,  in  Wabaunsee  county.  James  R. 
Greer  was  paid  the  #190,  and  given  posses- 
sion of  the  24  acres  of  land.  In  1876,  there 
being  default  in  the  payment  to  the  railroad 
company  from  Johnson  &  Son  for  the  land 
in  dispute,  the  railroad  company  foreclosed 
the  contract,  and  purchased  the  premises  at 
a  judicial  sale.  On  October  23d  of  the  same 
year  the  railroad  corapany'sold  and  conveyed 
the  premises  to  Joseph  D.  Greer,  the  son  of 
James  R.  Greer,  who  had  entered  into  the 
written  agreement  with  Janes  and  Holmden. 
After  Joseph  D.  Greer  bad  obtained  title  to 
the  land,  he  promised  to  carry  out  the  writ- 
ten agreement  uf  his  father  with  Janes  and 
Holmden.  Upon  the  argument  for  a  rehear- 
ing it  was  earnestly  insisted  by  the  counsel 
for  M.  W  Janes,  the  plaintiff  below,  that 
the  promise  or  agreement  of  Joseph  D.  Greer 
to  carry  out  the  contract  of  .lames  R.  Greer, 
deceased,  with  Janes  and  Hulmden,  of  Oc- 
tober 18,  1873,  M-as  without  consideration, 
and  therefore  void,  and  not  binding  upon 
any  one.  Counsel  say  that  "Joseph  D. 
Greer  was  under  neither  legal  nor  moral  ob- 
liuation  to  carry  out  that  agreement  made  by 
his  father.  His  title  was  not  derived 
through  his  father.  His  father's  rights  and 
equities  had  long  before  been  swept  away  and 
ended,  and  be  came  in,  as  any  stranger  might 
have  come  in,  and  purchaaeii  directly  from 
the  railroad  company,  as  any  stranger  might 
have  done,  and  was  no  more  bound  by  his 
dead  father's  contract  than  any  stranger 
would  have  been."  If  the  premises  of  coun- 
sel were  true,  we  are  inclined  to  think  that 
the  promise  or  stsiteraent  to  James  D.  Greer 
would  not  amount  to  anything.  It  appears, 
however,  from  the  record,  that  his  father 
.;ames  U.Greer,  received  of  Janes  and  Holm- 
den  $190,  and  also  the  possession  of  24  acres 
of  land  under  the  written  contract  fora  con- 
veyance of  this  land  to  them.  .James  li. 
Greer  paid  taxes  on  the  24  acres  of  land,  and 
it  descendal  to  his  heirs,  and  was  by  them 
divided.  When  an  exchange  of  lands  was 
made  by  £.  V.  Holmden  and  Heman  .lanes, 
Janes  made  a  conveyance  of  the  land  in  con- 
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troversy  to  Holmden,  and  Holmden  took  the 
same  at  its  full  value,  making  no  deduc- 
tion on  account  of  any  defect  that  might 
exist  in  the  title.  Joseph  D.  Greer  is  tlie 
son  of  James  R.  Greer,  deceased,  and  as 
such  son  and  heir  inherited  a  portion  of  the 
estate,  and  also  a  pait  of  the  land  which  his 
father  received  from  Janes  and  .Holmden  as 
part  payment  upon  the  land  in  this  action. 
If  Janes  and  Holmden,  having  paid  for  the 
land  in  controversy  to  James  R.  Greer,  nev- 
er got  anything,  then  they  had  a  riglit  of  ac- 
tion against  the  estate  of  James  R.  Greer  for 
breach  of  contract;  but  the  promise  of  Jost-pb 
D.  Greer  to  them  to  carry  out  the  agreement 
of  bis  father,  which  was  accepted  and  acted 
upon  by  them,  prevented  them  from  bringing 
any  action  against  the  estate,  and  also  pre- 
served to  Joseph  D.  Greer  and  the  other  heif? 
of  James  R.  Greer  the  real  estate  which  was 
divided  by  them.  With  this  view,  there  was 
ample  consideration  for  the  agreement  of  Jo- 
seph  D.  Greer,  and  the  second  part  of  the 
sylhibus  in  the  opinion  heretofore  filed  (21 
Pac.  Rep.  591)  was  based  upon  the  theory 
that  the  agreement  of  Joseph  O.  Greer  was  a 
valid  one,  with  a  sufficient  consideration. 
We  have  ordered  a  new  trial  only.  If  it 
shall  appear  upon  the  retrial  'that  James  R. 
Greer  left  no  estate,  and  that  Joseph  D. 
'  Greer  received  no  share  of  tho  24  acres  re- 
ferred to,  then,  we  think,  his  promise  and 
statement  were  without  consideration,  and 
not  binding  on  him.  The  motion  for  a  re- 
hearing will  be  overruled.  All  the  justices 
concurring. 


(4S  Kan.  167) 


Fkiend  e.  Gbeen. 


{Supreme  Court  of  Kansas.    Feb.  8, 1890.) 

Bebvicb  Of  PaooEss — Certificate  op  Officbb— 

Re  i»levis—Jddoment— Costs. 

1.  Where  a  summons  is  issued  by  a  justice  of 
the  peace,  and  served  by  a  constable,  by  leaving  a 
true  copy,  with  all  the  indorsements  thereon,  at 
the  Qsaai  place  of  residence  of  the  defendant,  but 
no  certificate  is  made  by  the  officer  that  such  copy 
la  a  true  copy  of  the  original  summons,  held,  such 
omission  renders  such  service  violable  only,  and 
not  void. 

2.  Where  an  action  in  replevin  is  brought  by 
a  judgment  debtor  to  recover  possession  of  specific 
personal  property  taken  upon  execution  by  an  of- 
ficer, and  the  property  is  delivered  to  the  plaintliT, 
and  judgment  is  afterwards  rendered  for  the  re- 
turn of  the  property  to  the  officer,  or,  in  case  re- 
turn cannot  be  had,  for  Its  value,  held,  that  such 
judgment  for  the  value  of  the  property  cannot  ex- 
ceed the  amount  for  which  the  execution  was  is- 
med,  and  costs. 

3.  Where  an  acUou  In  replevin  is  brought  by  a 
judgment  debtor,  to  recover  specific  personal  prop- 
erty, against  an  officer  in  possession  of  the  same 
by  virtue  of  a  levy  of  an  execution  thereon,  and 
snch  judgment  debtor  recovers  possession  of  only 
s  part  of  the  property,  and  judgment  Is  rendered 
in  favor  of  the  olHcer  for  the  remainder,  held  not 
error  for  the  court  to  divide  the  costs. 

(Syllabus  by  Clogston.  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Norton  county;  Louis  K.  Puatt, 
Judge. 

This  was  an  action  in  replevin,  brouglitby 
Jos«;ph  Friend  against  Ira  W.  Green,  to  re- 


,  cover  certain  specific  personal  property. 
Judgment  for  plaintiff  for  the  possession  of 
part  of  the  property,  and  judgment  for  de- 
fendant for  the  remainder.  Plaintiff  now 
brings  the  case  here. 

Wihon  &  Decker,  for  plaintiff  in  error. 
Jones  t6  Thompson,  for  defendant  in  error. 

Clogston,  C.  Plaintiff  in  error  com- 
plains of  numerous  errora,  many  of  which  we 
shall  not  notice,  but  shall  mention  only  such 
as  we  think  are  entitled  to  consideration. 
The  record  shows  that  an  action  was  brought 
in  justice's  court  against  plaintiff  in  error, 
and  default  was  made  and  judgment  ren- 
dered In  said  court  against  him,  and  upon 
such  judgmentan  execution  was  issued,  and 
the  property  in  controversy  in  this  action 
was  levied  upon  to  satisfy  such  judgment. 
The  plaintiff  in  error  brought  tliis  action 
against  defendant  in  error  as  constable,  lie 
having  levied  that  execution.  The  first  com- 
plaint we  sliall  notice  is  as  to  the  jurisdiction 
of  the  justice  of  the  peace  who  rendered  the 
judgment  upon  which  the  execution  in  ques- 
tion was  issued.  Plaintiff  insists  that  the 
court  had  no  jurisdiction,  for  the  reason  that 
the  pretended  service  in  that  case  was  made 
by  leaving  a  pretended  copy  at  his  place  of 
residence  in  his  absence,  and  that  he  never 
received  the  copy  until  after  the  judgment 
was  rendered;  a»d,  second,  that  the  copy  of 
the  summons  so  left  was  not  certified  by  the 
constable  to  be  a  true  copy  of  tlie  original 
summons.  The  first  of  these  complaints  is 
without  foundation.  The  statute  provides 
for  constructive  service  by  leaving  a -copy  of 
the  summons  at  the  usual  place  of  residence 
of  the  defendant,  and  that  was  done  in  this 
case.  The  second  claim  of  error  is  one  that 
has  given  tis  considerable  trouble,  as  no  case 
has  been  found  parallel  with  it.  The  require- 
ment of  the  statute  is  that  the  copy  of  sum- 
.  mons  to  be  left  or  served  upon  tlie  defendant 
must  be  certified  to  as  a  true  copy,  and,  if 
this  requirement  is  essential  to  the' jurisdic- 
tion of  the  court,  then  the  court  had  no  ju- 
risdiction of  the  defendant;  but  if  the  serv- 
ice is  only  voidable,  and  not  void,  then  upon 
this  indirect  attack  the  jurisdiction  of  the 
justice  court  must  be  sustained.  AVe  are  in- 
clined to  the  latter  view.  The  summons 
left  at  the  defendant's  residence  was  a  com- 
mand, in  the  name  of  the  state,  to  appear  be- 
fore a  certain  court.  Upon  its  face  it  was 
regular,  and  gave  the  defendant  all  the  in- 
formation that  he  could  have  gained  if  it  had 
been  properly  certified  to.  If  it  had  been  at- 
tacked below,  or  in  a  direct  manner,  the  serv- 
ice v,'ould  have  been  set  aside.  It  was  so  ir- 
regular that  any  court,  when  informed  of  the 
irregularity,  would  have  set  aside  tlie  judg- 
ment. When  comparing  this  service  with 
the  service  that  is  required  to  be  made  in  ac- 
tions commenced  in  the  district  court,  it  is 
found,  and  has  been  held,  not  necessary  that 
the  summons  issued  by  the  district  court 
should  be  certified  to  by  tlie  sheriff  or  officer 
serving  the  same.    While  there  is  no  direct 
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statute  in  that  case  requiring  such  certifi- 
cate yet  it  tends  to  show  tliat  the  certifica- 
tion of  a  siiranions  is  not  essential  to  its  va- 
lidity. So  it  is  with  all  otiier  process  issued 
out  of  tlie  district  court,  such  as  subpoenas 
and  other  orders.  A  copy,  without  certili- 
Ciite,  is  all  that  is  required.  We  therefore 
conclude  tliat  the  service  was  not  void,  but 
only  voidable. 

The  next  complaint  is  that  the  district 
court  erred  in  its  judgment — First,  in  tiie 
amount  of  the  judgment;  and,  second,  in  di- 
viding ilie  costs.  The  judgment  upon  wliich 
.  the  execution  was  issued  was  for  8146.19, 
and  the  district  court  in  rendering  judgment 
for  a  return  of  a  part  of  the  property  found 
its  value  to  be  |i220,  and,  in  case  tlie  property 
was  not  returned,  a  judgment  was  rendered 
for  the  defendant  in  error  for  the  sum  of 
(220.  This  was  error.  The  defendant  in 
error,  as  constable,  was  only  interested  in  the 
return  of  tlie  property  to  the  extent  of  the 
amount  set  out  in  the  execution  under  which 
he  lield  the  property,  arid  the  only  jurisdic- 
tion he  had  over  the  property  was  to  secure 
the  payment  of  the  judgment  upon  which  the 
execution  was  issued,  and  in  no  event  could 
it  exceed  the  amount  of  the  original  judg- 
ment and  costs.  The  judgment  must  there- 
fore to  that  extent  be  modified.  The  second 
complaint  is  tliat  in  rendering  judgment  the 
court  divided  the  costs,  and  plaintiff  in  error 
contends  that,  as  he  recovered  a  judgment 
for  a  part  of  the  specific  property,  no  costs 
could  be  taxed  against  him,  but  such  costs 
must  follow. tite  judgment.  This  claim 
would  be  correct,  provided  the  phiintifl  had 
recovered  a  judgment  for  all  the  property. 
In  that  CHSe  the  statute  provides  that,  in  a 
judgment  for  the  return  of  specific  personal 
property,  the  costs  roust  follow  the  judgment; 
but  in  tills  Ciise  the  judgment  whs  for  both 
plaintiff  and  defendant,  and  judgment  for 
the  plainciJT  for  the  posst^sion  of  the  re-, 
inainder,  iind  we  think  the  court  correctly 
divided  the  costs.  This  is  the  rule  laid  down 
by  tills  court  in  Dreslier  v.  Corson,  23  Kan. 
313.  It  is  tlierefore  recommended  thai  the 
cause  be  remanded  to  the  court  below,  with 
directions  tliat  the  judgment  be  correcte<I  as 
indicated  h<  rein,  and  when  so  corrected  that 
it  be  affirmed. 

Per  Curiam.    It  is  soordei^ed;  all  the  jus- 
tices concurring. 


(43  Kan.  ItT) 

DttiLLiNS  et  dl.  V.  FmsT  Nat.  Bank. 
(Supreme  Court  cf  Kansas.    Feb.  8, 1890.) 

Pleading— Sdpplementai,    Petition— Answeb— 
Negotiabi.k  IssTRnMENTB— Innocent  Pbhchasrr. 

1.  The  filing  of  a  supplomontal  petition  setting 
forth  facts  occurring  alter  the  original  petition 
was  filed,  material  to  the  determination  of  the 
case,  is  authorized  by  section  144  of  the  Civil  Code. 

2.  Where  a  general  denial  was  filed  to  the 
original  answer  of  the  defendants,  and  afterwards 
a  supplemental  petition  was  filed  simply  alleging 
that  the  plaintiff,  a  bank,  bad  consolidated  with 
another,  and  the  new  bank  thus  organized  was  the 
owner  of  ttie  note  sued  on,  but  did  not  repeat  any 


of  the  other  allegations  of  the  original  petition 
upon  which  the  plaintiff  relied  to  recover,  and  the 
defendants  answered  again  fully  to  the  merits  of 
the  action,  but  without  setting  forth  any  new 
matter,  only  more  elaborately  stating  the  defenses 
of  their  first  answer,  held,  another  reply  was  un- 
necessary. 

8.  The  mere  discounting  of  negotiable  paper 
by  a  bank,  and  placing  the  amount  thereof  to  tlie 
credit  of  depositors  having  already  a  balance  to 
their  credit,  will  not  alone  constitute  the  bank  a 
purchaser  for  value  so  as  to  cut  off  equities,  lilt 
bank  becomes,  however,  a  debtor  to  the  depositors, 
and  if,  before  notice  of  any  infirmities  of  the  paper. 
It  pays  oat  on  the  checks  of  the  depositors  the  full 
amount  due  thereon,  including  Itie  discount,  it 
thereby  becomes  an  innocent  purchaser  for  value. 
Fox  v.  Bank,  30  Kan.  441, 1  Pac.  Rep.  789. 

ISyllabus  by  Holt,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court.  Ellis  county;  S.  J.  Osbobn, 
Judge. 

A.  D.  Oilkeson,  for  plaintiffs  in  error. 
Reeder  <Se  lieeder  aiid  W.  P.  Montgomery,  for 
defendant  in  error. 

.  Holt,  C.  This  was  an  action  in  the  Ellis 
district  court  on  a  negotiable  promissory 
note.  Trial  by  jury.  The  court  directed 
tliem  peremptorily  to  find  for  the  plaintiff 
for  the  unpaid  balance  of  the  note.  The  de- 
fendiints,  as  plaintiffs  in  error,  comphiin  of 
this  direction  of  the  court,, and  of  certain 
rulings  concerning  the  pleadings.  The  ac-' 
tion  was  commenced  by  the  First  National 
Bank  of  Battle  Creel(  as  plaintiff.  After- 
wards the  court  permitted  a  supplemental 
petition  to  be  filed,  wherein  none  of  tlie  alle- 
gations of  the  original  petition  were  repeated 
upon  which  the  plaintiff  n-lied  to  recover, 
but  simply  stateil  that  after  the  commence- 
ment of  this  action  the  First  National  Banic 
of  Buttle  Creek  and  the  Second  National 
Bank  of  Battle  Creek  had  been  consolidated 
under  the  name  of  "The  National  IJank  of 
Battle  Creek. "  This  supplemental  ple<iding 
was  authorized  by  section  144,  Civil  Code. 
Clark  v.  Spencer,  14  Kan.  398;  Simpson  v. 
Vose,  31  Kan.  227,  1  Pac.  Itep.  601. 

Tiie  defendants  answeretl  the  original  peti- 
tion by  a  sworn  denial,  and  also  by  setting 
up  other  matters  of  defense.  The  plaintiff 
replied  by  a  general  denial.  After  tlie  sup- 
plemental petition  was  filed,  the  defendants 
ag.iin  answered  fully  as  to  the  merits  of  the 
action,  but  set  up  no  new  matter,  only  more 
elaborately  and  fully  stating  their  defenses 
as  set  forth  in  their  first  answer.  After  this 
second  answer  tliere  was  no  reply  filed. 
None  was  necessary.  The  allegations  of  the 
answer  had  been  once  denied  substantially 
by  the  reply  to  the  defendants'  original  an- 
swer.  This  was  sufficient.  Broukuver  v. 
Esterly,  12  Kan,  149;  Cooper  v.  Machine 
Co.,  37  Kan.  231,  15  Pac.  Bep.  235. 

At  the  trial  the  plaintiff  showed,  that  it 
bought  the  note  before  due  without  knowU 
edge  of  any  defenses  there  might  be  to  it. 
The  note  was  given  in  payment  of  a  thresh- 
ing-machine. In  the  sale  of  this  machine  a 
warranty  was  given;  and  the  defense  urged 
was  that  there  bad  been  a  breach  of  the  war- 
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lanty,  and  tberefore  a  failure  of  considera- 
tion. The  court  required  of  the  defendants, 
before  proof  of  this  warranty  and  its  bread) 
could  be  fiffered,  that  tliey  should  siiow 
that  the  note  was  either  transferred  after 
due,  or  else  was  not  traniiferred  for  a  valu- 
able consideration;  or  that,  if  plaintiff  took 
it  Iteftire  due,  he  took  It  with  notice  of  the 
defenses  wliii-h  defendants  had  agiiinat  it. 
The  defendants  proffered  evidence  to  show 
the  warranty  and  its  breach,,  but  neither 
offered  or  attempted  to  establish  either  one 
of  the  three  propositions  suggested  by  the 
court. 

The  defendants  complain  of  this  ruling, 
first,  because  the  court  arbitrarily  directed 
their  order  of  proof.  It  had  the  riglit  to  do  so, 
and  did  not  abuse  its  discretion  io  its  re- 
quirements. In  fact,  it  was  the  proper  order 
for  the  court  to  make.  Ordrnarily,  a  party 
has  latitude  in  Introducing  his  testimony; 
but  in  this  case  it  would  have  been  an  idle 
thing  to  have  introduced  testimony  concern- 
ing the  Warranty  and  its  breach  when  it  had 
been  fairly  establislied,  by  evidence  prima 
/ae£e,that  plaintiff  was  a  bona  fide  purchaser 
of  the  note  before  maturity.  All  defenses 
which  might  have  been  urged  against  the 
original  payee  thereof  were  cut  off  in  an  ac- 
tion by  the  holder,  who  purchased  before 
maturity,  without  notice,  and  for  a  valuable 
consideration. 

The  defendants  urge,  secondly,  that  the 
evidence  offered  by  the  phiintiff  does  not 
show  it  to  have  been  a  bona  Jtde  purchaser 
of  the  note.  The  testimony  established  tliat 
the  First  National  Bank  of  Battle  Creek  took 
this  note  at  its  face  value  before  due,  and 
gave  Nichols,  Shepherd  &  Co.,  the  original 
payees  of  tlie  note,  credit  on  their  account. 
When  the  note  was  taken,  Nichols,  Shepherd 
&  Co.  had  a  balance  at  the  biink  to  their 
credit  of  over  $10,000;  and  it  was  proven 
that  up  to  the  time  of  this  action  their  Iml- 
ance  liad  never  been  less  than  810.000.  The 
testimony  of  Victor  P.  Collins,  president  of 
the  bank,  shows  that  the  amount  of  the  credit 
of  Nichols,  Sliepherd  &  Co.  at  the  bank 
when  this  note  was  placed  to  their  credit  has 
since  been  drawn  out  many  times,  and  re- 
placed by  new  deposits,  so  that  the  amount 
to  the  credit  of  Nichols,  Shepherd  &  Co., 
though  often  clianged  in  character,  bad  not 
bc'-n  materially  diminished  in  amount,  but 
had  been  kept  good  by  other  notes,  drafts, 
and  moneys  deposited  subsequently.  It  is 
probably  true  that  simply  discounting  a  note, 
and  crediting  the  amount  thereof  on  the 
indoiyer's  account,  without  parting  with  any 
value  for  it,  is  not  enough  to  constitute  such 
bank  a  bona  fide  purchaser  of  the  note.  In 
this  instance,  however,  this  transaction  was 
simply  placing  the  note  to  the  credit  of 
Nichols,  (shepherd  &Co.  alone;  for  they  sub- 
sequently checked  against  it,  and  exhausted 
the  amount  of  their  credit  at  the  time  this 
note  was  phiced  to  their  account,  including 
the  amount  of  tliis  note.  We  think  the  fact 
of  thus  paying  out  the  full  amount  makes 


them  purchasers.  It  is  conceded  that  the 
bank  did  not  buy  the  note  outright,  and  pay 
for  it,  at  that  time;  but  they  certainly  were 
debtors  to  Nichols,  Shepherd  &  Co.  for  its 
amount;  and  the  general  rule  as  to  the  appli- 
cation of  payments,  when  there  are  no  spe- 
cial facts  to  interfere,  is  that  the  first  pay- 
ments go  to  the  oldest  debts.  Under  this 
rule,  the  bank  paid  for  it  by  allowing  Nichols, 
Shepherd  k  Co.  to  check  against  and  exhaust 
the  amount  of  their  credit  at  that  time. 
This  note  was  a  part  of  that  credit.  It  paid 
for  it  by  cashing  checks  drawn  upon  it,  and 
tlias  became  a  purchaser  of  the  same  for 
value.  Fox  v.  Bank,  80  Kan.  441,  1  Pac. 
Itep.  789;  Mann  v.  Bank,  80  Kan.  412,  1  Pac 
Kep.  679;  Band,  Com.  Paper,  §  994. 

The  other  errors  complained  of  do  not  re- 
quire mention,  and  we  recommend  that  the 
judg!nent  be  affirmed. 

F£ii  Curiam.  It  is  so  ordered;  all  tbo 
justices  concurring. 


(4S  Kan.  isa) 

Collins  v.  Martin. 

(Supreme  Court  of  Kansas.    Feb.  8, 1890.) 

Sst-Off— Whbn  Allow ablk—Gbatuitoub  Sbbt- 

.  ICE9. 

Where  a  defendant  did  not  intend  to  charge 
the  plaintiff  anythiDg  for  various  Items  when  they 
were  furoished,  and  so  testifled,  he  cannot,  after 
an  action  has  been  commenced,  make  charges  tor 
them,  and  recover  thereon. 
(.Syllabxis  by  Holt,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Shawnee  county:  John  Guthrie, 
Judge. 

Wm.  S.  Hazen,  for  plaintiff  in  error. 
Frank  Herald,  for  defendant  in  error. 

Holt,  C.  This  action  was  commenced  by 
the  pliiintiff  in  error,  as  plaintiff,  before  a 
justice  of  the  peace,  where  a  trial  was  had, 
and  a  judjtment  rendered  iu  his  favor.  Up- 
on appeal  it  was  tried  in  the  district  court  by 
a  jury,  and  a  verdict  rendered  for  defend- 
ant, and  judgment  in  his  favor  for  costs. 
The  testimony  shows  mutual,  neighborly, 
and  friendly  dealings  for  a  considerable 
length  of  time.  Afterwards  their  friendly 
relations  were  broken,  and  this  action  was 
commenced.  Of  the  complaints  made  by  the 
plaintiff  we  shall  notice  only  one, — the  refus- 
al to  give  the  following  instruction  asked  by 
plaintiff:  "The  court  instructs  you  that  if 
you  believe  from  the  evidence  that  Martin 
did  not  intend  to  charge  Collins  for  all  or 
any  of  the  items. set  forth  in  his  answer  till 
after  Collins  commenced  this  suit,  then  he 
cannot  make  such  charges  after  the  com- 
mencement of  this  suit."  Abstractly,  this  in- 
struction correctly  enunciates  tlie  law.  Sta- 
del  v.  Stadel,  40  Kan.  646,  20  Pac.  Kep.  475. 
It  is  claimed,  however,  there  was  no  msiteiial 
evidence  demanding  it.  By  an  examination 
of  tlie  record  we  find  that  the  defendant  him- 
self testified,  speaking  of  pasturing  the  colts 
and  calves  of  plaintiff,  as  follows:  "  Qusstion. 
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Did  you  intend  at  that  time  to  cliarge  him 
anything?  Anstoer.  No,  sir;  but  I  did  not 
intend  lie  should  charge  me  for  a  great  many 
tilings  which  I  did  not  get.  Q.  At  tlie  time 
yon  came  baclc  from  Massachusetts,  and 
found  this  hay  uncut,  did  you  intend  to 
charge  him  with  any  of  these  things  tliat 
you  liave  here?  A.  I  did  not.  Q.  You  so 
testified  in  tlie  other  court?  A.  That  I  did 
not  intend  to.  Q,  The  charges  were  made 
since  he  commenced  thissuit  and  commenced 
this  litigation?  A.  1  wanted  to  get  rid  of 
him  without  any  trouble.  Q.  Ri^ht  square 
out,  is  not  that  so?  A.  State  the  question 
again.  Q.  You  nerer  intended  to  charge 
him  anything  you  have  figured  here,  until  he 
sued  you?  A.  No,  sir;  I  did  not  intend  to 
ohiirge  him  anything.  I  intended  to  get  rid 
of  him  the  easiest  way  I  could."  It  will  be 
observed  that  he  not  only  spoke  of  the  item 
of  pasturagf ,  but  also  embraced  in  his  testi- 
mony all  items  named  in  his  bill  of  particu- 
lars, i.  e.,  "any  of  these  things  you  have 
here."  Under  this  evidence,  the  plaintiff 
was  entitled  to  the  instruction  asked,  or  one 
similar  to  it.  None  was  given  by  the  court 
touching  this  phase  of  the  evidence.  Manu- 
facturing Co.  V.  Nicholson,  36  Kan.  383,  13 
Pac.  liep.  597.  For  this  error  in  refusing  to 
give  this  instruction  we  recommend  that  the 
judgment  be  reversed. 

Pbb  Cttriam.    It  is  so  ordered;  all  the 
justices  concurring. 


(43  Kan.  »») 

McGlLLVRAT  e.  MOSER. 

{SupreTtie  Court  qfKauBos.    Feb.  8, 1890.) 
Fabtnsrship — Aoooviniya — Jcdomknt— Costs. 

1.  Where  the  report  of  a  referee  in  an  action 
of  accounting  betvreen  partners  shows  that  there 
Is  property  in  the  hands  of  the  defendant  belong- 
ing to  the  firm  undisposed  of,  It  is  error  for  the 
court  to  render  a  personal  judgment  for  money 
only  against  the  plaintiff  before  the  partnership 
affairs  are  fully  settled,  and  the  partnership  prop- 
erty either  divided  or  converted  into  cash. 

2.  In  actions  for  accounting  between  partners, 
the  taxation  of  costs  lies  within  the  sound  discre- 
tion of  the  court. 

(Syllabus  by  HoU,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Brown  county;  R.  C.  Bas3£Tt. 
Judge. 

This  action  was  brought  in  the  Brown  dis- 
trict court  by  Peter  C.  McG/llvray,  plaintiff 
in  error,  as  plaintiff,  against  Elias  Moser. 
In  his  petition  he  alleges  that  a  partnership 
was  entered  into  between  them  in  1881  at 
Hiawatha,  for  the  sale  of  farm  macliinery, 
agricultural  implements,  buggies,  etc.,  and 
that  by  mutual  agreement  the  firm  was  dis- 
solved January  1,  1888.  The  plaintiif  asked 
an  accounting,  and  tiiat  the  defendant  be  ad- 
judged to  pay  to  plalntifF  such  sums  as  might 
appear  to  be  justly  due  him,  and  that  some 
proper  person  might  be  appointed  by  the 
court  as  receiver  to  take  charge  of  the  books 
and  collect  moneys  owing  to  said  lirm.  Aft- 
er the  issues  were  joined  the  court,  by  the 


consent  of  the  parties,  referred  the  case  to 
R.  P.  B.,  Esq.,  to  hear  and  determine  the 
case,  and  report  his  fin(lin>rs  of  fact  and  con- 
clusions of  law.  At  the  Miiy  term,  1887.  of 
the  district  court,  he  made  tlie  following 
report: 

"(1)  That  the  plaintiff  and  defendant 
entered  into  a  copartnership  under  the  firm 
name  of  Moser  &  McGillvray  on  the  11th 
day  of  April,  1881,  in  the  city  of  Hiawatha, 
Brown  county,  Kansas,  for  the  sale  of  farm 
machinery  and  agricultural  implements,  by 
the  following  written  agreement:  'Hia- 
watha, Kansas,  April  11th,  1881.  Moser 
&  McGillvray:  We.  Elias  Moser  and  P.  C. 
McOillvray,  bare  this  day  entered  upon  a 
partnership  under  the  Ann  name  of  Moser  & 
McOillvray,  at  No.  104  Oregon  street,  Hia- 
watha, Kansas,  to  engage  in  the  sale  of  farm 
machinery  and  agricultural  implements,  un- 
der the  following  agreement:  Elias  Moser 
shall  be  the  manajrer  of  the  business,  and 
shall  approve  of  all  sales  made,  and  receipt 
for  and  pay  out  all  cash.  The  partners  are  to 
share  equally  in  all  losses  and  gains,  and  Mr. 
Moser  shall  be  entitled  to  10  per  cent  inter- 
est on  all  suras  of  money  advanced  by  him 
on  the  account  of  P.  C.  McGillvray,  from  the 
date  of  its  advancement  until  the  sale  is  re- 
paid. The  said  McGillvray  also  waives  all 
rights  or  claims  to  any  stocks,  notes,  or  ac- 
counts of  the  firm  until  said  Moser  is  fully 
reimbursed  on  his  investment  in  the  business 
on  the  account  of  said  McGillvray.  Elias 
Moser  on  his  part  invests  in  the  business 
cash  in  bank,  ;i(500.00;  P.  G.  McGillvray  on 
his  part  invests  in  the  business  the  follow- 
ing: Open  accounts  and  machinery  and  agri- 
cultural stock  to  the  amount  of  8325.90.' 

"(2)  That  the  plaintiff  and  defendant  car- 
ried on  and  did  business  under  said  agree- 
ment until  the  1st  day  of  January,  1883, 
when  they  dissolved  partnership  by  the  fol- 
lowing written  contract  of  dissolution :  •  This 
contract  of  dissolution  of  the  copartnership 
heretofore  existing  tietween  Elias  Moser  and 
P.  C.  McGillvray,  under  the  name  and  style 
of  Moser  &  McGillvray,  doing  business  at 
Hiawatha,  Kansas,  witnesseth:  That  the 
said  Moser  shall  take  all  stock  on  hand,  the 
same  having  been  inventorieil  in  a  book  now 
in  the  possession  of  John  A.  Myers,  with 
the  cost  price  set  opposite  to  each  article,  to 
which  shall  be  added  the  freight  and  drayage 
on  the  same,  and  the  whole  amount  shall  be 
discounted  five(9500)  hundred  dollars  on  the 
said  property  hereby  inventoried,  and  shall 
be,  and  the  same  is  now,  the  property  of  said 
Moser.  All  accounts  and  notes  belongijig  to 
said  firm  shall  be  retained  by  said  Moser,  as 
herein  set  forth;  the  said  Moser  to  use  rea- 
sonable diligence  in  collecting  the  same,  using 
the  firm  name  for  that  purpose.  That  witli 
the  proceeds  of  sale  from  the  firm  to  himself, 
and  the  said  notes  and  accounts  as  the  same 
shall  be  collected,  the  said  Moser  shall  dis- 
charge and  pay  all  indebtedness  of  the  firm, 
including  all  advances  made  by  the  said 
Moser  over  and    above  the  amounts  con- 
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tribiitcd  by  the  said  McGillvray,  with  interest 
thereon  at  the  rale  of  10  per  cent,  per  an- 
num. And  whereas,  the  said  Brm  is  largely 
liable  on  coutracts  of  indorsements  and 
guarantyahip,  as  also  is  the  said  Moser  on 
partnership  business,  therefore  the  said 
Moser  shiili  retain  from  the  money  realized 
after  payment  of  all  6rm  indebtedness  suffl- 
cient  to  indemnify  and  pay  all  liabilities. 
But  if  the  said  indemnity  fund  shall  bring 
money  into  the  bands  of  said  Moser  in  any 
amount,  then  the  said  Moser  shall  pay  and 
account  for  interest  on  the  same  at  the  rate 
of  12  per  cent,  per  annum,  and  can  use  the 
same  in  his  own  private  business.  The 
money  coming  to  Moser's  hands  after  pay- 
ment of  the  firm's  indebtedness,  and  above 
the  said  indemnity  fund,  shall  be  divided 
equally  between  the  said  Moser  and  the  said 
McGiilvray.  And  the  liability  of  the  Qrm, 
or  either  member  thereof,  arising  in  the 
partnership  business,  as  it  shall  be  discharged 
and  paid,  the  said  indemnity  fund  shall  be 
lessened  and  divided  proportionately  as  above. 
The  money  belonging  to  McGiilvray  on  divis- 
ion shall  be  paid  by  said  Moser  to  S.  A.  Fulton 
as  the  agent  of  said  McGiilvray.  The  copart- 
nership heretofore  existing  between  the  said 
Moser  and  the  said  McGiilvray  be,  and  the 
same  is  hereby,  dissolved,  and  the  said  Moser 
alone  closes  the  partnership  business.  Books 
of  account  and  notes  shall  be  placed  in  the 
bands  of  J.  N.  Davis  to  post  and  correct, 
and  also  to  ascertain  the  accounts  of  the  in- 
dividuals with  the  firm.  Said  posting,  cor- 
rection, and  ascertaining  shall  be  final  and 
conclusive  between  the  partners  hereto.  All 
notes  and  accounts  shall  be  placed  in  the 
First  National  Bank  of  Lliawatha,  Kansas, 
for  collection,  and,  if  the  same  shall  not  be 
paid  or  ftilly  secured  within  thirty  days 
after  receipt  by  same  bank,  then  the  same 
bank  shall  turn  all  accounts  and  notes  uncol- 
lected or  not  secured  into  the  hands  of  James 
Falloon  for  collection.  Also  secured  notes 
not  paid  at  maturity,  and  after  notice,  shall 
be  placed  in  the  hands  of  said  Falloon  for 
collection.  Said  bank  and  said  Falloon  shall 
account  to  said  Moser  fur  all  collections 
made.  Partnership  property  overlooked,  and 
not  inventoried,  shall  be  sold  to  said  Moser 
the  same  as  the  property  inventoried.  Wit- 
ness our  Imnds  tliis  1st  day  of  .Tanuary,  A. 
D.  1883.  Elias  Moser.  P.  0.  McGill- 
VKAT.     Witness:  H.  B.  Vey.    D.  A.  Van- 

l>EBPOOI,.' 

"(3)  That  the  stock  on  hand  (machinery, 
implements,  otHce  furniture,  etc.,  including 
freight  added)  of  the  firm  of  Moser  &  McGiil- 
vray mentioned  at  time  6f  dissolution,  real- 
ized the  sum  of  $5,780.02:  deducting  the  «500 
provided  for  in  the  contract  of  dissolution, 
the  amount  realized  by  the  firm  from  the  stock 
on  hand  was  the  sura  of  $5,280.02. 

"(4)  That  since  thedissolution  of  the  part- 
nership the  defendant  has  collected  and  re- 
ceived on  notes  and  accounts  belonging  to  the 
firm  the  sum  of  $7,888.83., 

"  (5)  That  since  the  dissolution  of  the  part- 
v.23p.no.l— 7 


nership  the  defendant  had  paid  Qrm  indebt- 
edness, including  expenses  since  dissolution, 
to  the  amount  of  $3,792.33. 

"(6)  That  the  plaintiff  has  drawn  from  tlie 
firm  before  and  since  the  dissolution,  over 
and  above  what  he  has  paid  into  the  firm,  the 
sum  of  $471.93. 

"(7)  That  the  defendant  at  the  time  of 
the  dissolution  of  the  partnership  had  ad- 
vanced, in  the  years  1881  and  1882,  the  sum 
of  $8,331.43  over  and  above  what  he  had 
drawn  out. 

"(8)  That  the  interest  at  10  per  cent,  on 
the  amount  advanced  by  the  defendant,  over 
and  above  what  he  had  drawn  out  of  the  firm, 
amounts  to  $650. 

"(9)  That  the  defendant's  account  with 
the  firm,  before  and  since  the  dissolution  of 
the  partnership,  is  as  follows: 


Dr. 

Cb.. 

To  stock  on  hand,  office  fur- 
niture, as  per  inventory 

By  cash  advanced  In  the  years 
1881  and  18S3 

$5,280  03 

' 

$8,831  43 
650  00 

By  interest  on  cash  advanced. 

To  total  amount  collected  and 
received  since  dissolution    . 

By  amount  paid  on  Arm's  in- 
debtedness, and  for  expen- 
ses since  dissolution. 

7,888  83 

3,793  33 
395  09 

Balance  ....«...,• 

To  balance 

«13,1«8  8.5 
895  09 

$13,168  85 

"That  there  remains  on  hand  in  the  pos- 
session of  the  defendant  the  following  prop- 
erty, including  notes  and  accounts  not  col- 
lected, which  belongs  to  the  firm :  One  geld- 
ing: lots  21  and  25  on  Pottawattomie  street, 
in  the  city  of  Hiawatha,  Brown  county,  Kan- 
sas; book  accounts  amounting  to  about$900, 
and  notes  amounting  to  $1,205.81,  exclusive 
of  interest;  also  judgments  for  $268.73. 
"conclusions  of  law. 

"(1)  That  the  plaintiff  is  indebted  to  the 
defendant  in  the  sum  of  $38.42. 

"(2)  That  the  plaintiff  and  defendant  are 
each  entitled  to  one-half  interest  in  the  part- 
nership property  now  on  hand." 

C.  W.  Johnson  and  Albert  Perry,  for  plain- 
tiff in  error.  James  Falloon,  for  defendant 
in  error. 

Holt,  C,  (tifter  stating  the  facts  as 
above.)  None  of  the  testimony  submitted  to 
the  referee  is  brought  here,  but  there  is  a 
controversy  concerning  the  opportunity,  oi^ 
want  of  opportunity,  of  the  plaintiff  to  pre- 
sent a  bill  of  exceptions  to  the  referee  before 
his  report  was  filed  in  court.  Upon  this  is- 
sue there  is  quite  a  voluminous  amount  of 
conflicting  and  contradictory  testimony, 
which  it  would  be  profitless  to  discuss.  It 
is  enough  to  say  that  we  shall  not  disturb  the 
ruling  of  the  district  court  against  the  plain- 
tiff on  this  phase  of  the  case,  as  it  is  upheld 
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by  some  substantial  evidence.  The  plaintiff 
objected  to  the  judgment  of  the  court,  for 
the  reason  it  was  not  supported  by  the  report 
and  lindings  of  the  referee,  and  to  the  taxa- 
tion of  all  the  costs  against  him.  It  appears 
from  the  findings  that  the  plaintiff  had 
drawn  out  more  than  his  share  of  the  cash 
proceeds  of  the  firm,  but  there  was  still  left 
in  the  defendant's  hands  a  considerable 
amount  of  property, — a  horse,  two  lots  in  the 
city  of  Hiawatha,  accounts,  judgments,  and 
a  large  number  of  notes.  The  referee  found, 
as  a  conclusion  of  law  concerning  this  prop* 
erty,  that  each  party  was  entitled  to  a  one-half 
interest  therein.  No  order  was  aslied  for  by 
either  party,  after  the  referee's  report  was 
filed,  to  have  a  receiver  appointed,  or  that 
the  sheriff  be  directed  to  sell  the  property,  or 
any  other  method  suggested  by  which  this 
property  could  be  turned  into  money,  and  the 
affairs  of  tlie  firm  closed.  iSlmply  a  judg- 
ment was  rendered  against  the  plaintiff  fur 
938.42  and  the  costs  of  suit.  This  judgment 
was  ernmeous,  and  not  authorized  by  tlie 
findings-.  The  report  itself  shows,  as'  we 
have  suggested,  that  there  was  stiil  in  the 
bands  of  tlie  defendant  a  considerable  amou  nt 
of  property  belonging  to  the  partnership.  If 
it  had  been  cunvertid  into  money,  it  is  alto- 
gethnr  probable  that,  instead  of  liaving  over- 
drawn, the  plaintiff  might  have  had  some- 
thing to  his  credit  in  the  hands  of  the  defend- 
ant. Until  this  was  disposed  of,  there  should 
certainly  have  been  no  personal  judgment 
for  money  only  against  the  plaintiff. 

The  (ilaintiff  in  bis  petition  complains  that 
the  defendant  refused  to  settle  witli  him,  and 
had  failed  to  use  diligence  in  collecting  the 
debts  of  tlie  firm.  For  all  that  these  findings 
show,  the  defendant  miglit  have  collected 
many  mure  of  the  notes  and  accounts,  and 
disposed  of  the  other  property  for  cash.  If, 
instead  of  collecting  nearly  $8,0U0,  he  had 
only  collected  11(6,000,  and  there  had  remained 
In  his  hands  82,000  wortli  of  good  notes,  tlien 
a  judgment  against  plaintiff  upon  the  theory 
upon  which  this  judgment  was  rendered 
would  have  been  for  a  large  amount;  while,. 
on  the  other  hand,  if  by  using  a  little  more 
activity  he  had  collected  $100  more  than  he 
did,  then  the  judgment,  instead  of  being 
against  plaintiff  forthe  amount  named,  would 
have  been  in  his  favor.  In  other  words,  the 
more  careless  and  negligent  he  might  have 
been  in  the  winding  up  of  the  business  under 
their  agreement,  the  more  favorable  the  judg- 
m-nt  would  have  been  for  him,  and  the  more 
faithful  and  diligent  he  might  have  been,  the 
greater  probability  of  a  judgment  against 
nim.  This  would  have  been  placing  a  pre- 
mium upon  negligence,  ami  a  penalty  upon 
diligence.  Tlie  law  does  not  tole<-ate  such 
practice.  For  this  error  in  disregarding  in 
the  judgment  the  property  of  the  Urm  in  tlie 
bands  of  the  defendant,  and  the  taxation  of 
all  the  costs  against  the  plaintiff,  we  recom- 
mend that  the  case  be  remanded  for  further 
proceedings,  and  suggest  that  either  a  re- 
ceiver be  appointed  to  talce  charge  of  the  re- 


maining property  of  the  firm,  and  convert  it 
into  money,  or  that  the  sheriff  be  directed  to 
sell  it,  or  some  method  be  adopted,  as  may  be 
agreed  upon  by  the  parties  or  directed  liy  the 
court,  in  order  that  ail  the  assets  of  the  firm 
may  be  converted  into  cash,  and  tlien  judg- 
ment rendered  as  the  law  and  evidence  may 
warrant.  From  the  record  brought  here  the 
taxation  of  the  costs  is  now  important  to  the 
parties,  and  we  therefore  suggest  tliat,  in  ac- 
tions of  this  nature,  the  question  of  costs  lies 
entirely  within  the  sound  discretion,  of  the 
court  Section  591,  Civil  Code;  Uottenstein 
v.  Conrad,  9  Kan.  436.  There  in  nothing  in 
the  findings  of  the  referee  which  would  indi- 
cate that  all  the  costs  should  be  taxed  auainst 
the  plaintiff.  There  is  notliing  to  show  that 
he  wished  to  unnecessarily  prolong  this  litiga- 
tion, or  in  any  way  obstruct  tlie  due  course 
of  procedure,  nor  is  there  anything  that 
shows  that  he  dealt  fraudulently  with  de- 
fendant. The  trial  court,  being  acquainted 
with  all  the  surroundings  of  this  action  and 
its  trial  before  the  referee.  Is  in  a  position  to 
use  its  discretion  wisely,  either  in  taxing  all 
tlie  costs  against  either  one  of  the  parties,  or 
dividing  them  in  such  pru[M)rt.on  as  may 
seem  right  and  equitable.  We  recommend 
that  the  case  be  reversed. 

Per  Curiam.    It  is  so  ordered;  all  the  jus- 
tices concurring. 


(43  Kan.  US) 

Curtis  et  al.  v.  Board  of  Education. 
(Supreme  Court  qf  Kansai.    Feb.  8, 1890^) 

SCHOOLrDlSTBICTS — DIVISION — OmCBBS— DbBDS — 

Conditions. 

1.  A  deed  of  conveyance  was  executed  by  the 
owner  of  a  certain  lot  situated  within  a  certain 
achool-diatrict,  conveying  the  lot  in  fee  and  for- 
ever to  the  members  of  the  school  board,  and  to 
"their  auccesBors  in  office,  for  the  erection  of  a 
school-bouse  thereon,  and  for  no  other  purposes, " 
and  afterwards  that  portion  of  the  school-district 
within  which  the  lot  was  situated  was  severed 
from  the  remainder  of  the  school-district,  and 
placed  within  the  corporate  limits  of  an  incorpo- 
rated city.  Held,  that  the  school  officers  of  such 
city  became  and  are  the  "successors  in  ofBoe"  of 
the  officers  of  the  school-district. 

2.  In  such  a  case  the  conveyance  did  not  create 
an  estate  merely  upon  condition  either  precedent 
or  subsequent;  but  the  words,  "for  the  erection  of 
a  school-house  thereon,  and  for  no  other  pur- 
poses, "  constituted  only  a  limitation  upon  the  man- 
ner in  which  the  property  should  be  used. 

8.  Conditions  subsequent,  which  render  es- 
tates already  vested  liable  to  be  forfeited,  are  never 
favoreJ  in  law;  and  no  deed  will  be  construed  as 
oreatinjr  such  a  condition  unless  the  language  to 
that  effect  is  so  clear  that  no  room  Is  left  for  any 
other  construction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Shawnee  coun- 
ty; W.  C.  Webb,  Judge. 

Charles  Curtis  and  A.  H.  Cau,  for  plain, 
tiffs  in  error.  Douthitt,  Jonet  A  Mown,  for 
defendant  in  error. 

Yalentine,  J.  This  was  an  action 
brought  by  Fermelia  Curtis,  William  H.  Cur- 
tis, and  Orrin  A.  Curtis  against  the  board  of 
education  of  the  city  of  Topelca  to  have  k  for. 
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feitnre  declared  of  the  defendant's  title, 
whatever  it  might  be,  to  lot  No.  91  on  Kansas 
avenue,  originally  in  the  town  of  Eugene, 
but  now  in  the  city  of  Topeka,  on  the  north 
Bide  of  the  Kannas  river,  and  to  liave  the  title 
to  such  real  estate  declared  to  be  in  the  plain- 
tiffs. The  case  was  tried  before  the  court 
without  a  jury,  and  the  court  made  special 
findings  and  conclusions  of  fact  and  law,  and 
rendered  judgment  in  favor  of  the  defendant 
and  against  the  plaintiiTs  for  costs  of  suit; 
and  the  plaintiffs,  as  plaintiffs  in  error,  bring 
the  case  to  this  court  for  review. 

The  facts  of  the  case  appear  to  be  substan- 
tially as  follows:  On  August  31,  1866,  and 
prior  thereto,  William  Curtis  owned  the  prop- 
erty now  in  controversy,  and  with  his  wife, 
Fermeiia  Curtis,  conveyed  the  same,  by  a 
certain  warranty  deei,  to  school-district  No. 
45.  of  Sliawnee  county,  Kan.,  which  school- 
district  included  all  the  territory  of  the  town 
of  Eugene,  and  much  oilier  territory,  which 
deeil,  omitting  soma  of  the  formal  parts  and 
tbe  signatures  and  acknowledgment,  reads 
as  follows:  "This  indenture,  mnde  this  31st 
day  of  August,  1866,  between  William  Cur- 
tis and  Permelia  Curtis,  his  wife,  of  the  coun- 
ty of  Shawnee  and  the  state  of  Kansas,  of 
the  first  part,  and  A.  Karabo  and  B.  F.  Van- 
ttom,  as  school  tioard  of  district  No.  45  of  the 
county  of  Shawnee  and  state  of  Kansas,  wit- 
nesseth:  That  the  said  parties  of  the  first 
part,  in  consideration  of  one  dollar  to  tliem 
duly  paid,  have  bargained  and  suld,  and  by 
these  presents  do  grant  and  convey,  to  the 
said  parties  of  the  second  part,  t/ieir  nuoea- 
tora  in  office,  for  the  erection  of  a  sohooU 
hmue  tlvretm,  and  for  no  other  purposes,  lot 
nomber  91.  Kansas  avenue,  in  tlie  town  of 
Eugene.  Shawnee  county,  state  of  Kansas, 
with  the  appurtenances,  and  all  the  estate, 
title,  and  interest  of  the  said  parties  of  the 
first  part  therein;  and  tlie  said  parties  of  the 
finit  part  do  liereby  covenant  and  agree  with 
the  said  parties  of  the  second  part  tiiat  at  the 
time  of  the  delivery  hereof  the  said  parties  of 
the  first  part  were  the  lawful  owners  of  the 
premises  above  granted,  and  Sfised  thereof 
in  fee-simple  absolute,  and  that  they  will 
warrant  and  defend  the  above-granteil  prem- 
ises in  the  paiceable  possession  of  the  said 
parties  of  the  second  part  and  their  succes- 
Bora  forever."  In  the  execution  of  this  deed 
a  printed  blank  was  used,  but  the  foregoing 
words  in  italics  were  and  are  in  writing. 
This  deed  was  duly  recorded  on  September  4, 
1866.  The  oflBcers  of  the  school-district  im- 
mediately took  the  possession  of  tlie  property 
conveyed,  erected  a  school-house  thereon, 
and  maintained  a  school  therein  up  to  April 
11.  1867,  when  that  portion  of  the  school- 
district  which  was  known  as  the  "Town  of 
Eugene"  was  severed  from  the  remaining 
portion  of  the  school-district  and  was  annexed 
to  and  incorporated  within  tbe  city  of  To- 
peka, which  dty  was  then  school-district  No. 
23;  and  immediately  afterwards  the  school 
ofiScers  of  tbe  city  of  Topeka  took  the  posses- 
sion of  tbe  property  and  continuously  held 
tbe  possession  thereof  until  May  5, 1883,  and 


nsed  it  continuously  for  school  purposes  up 
to  1881  or  1882.  with  the  possible  exception 
of  the  period  from  1869  up  to  1873.  In  1867 
the  school  board  of  the  city  of  Topeka  con- 
structed a  new  school-house  on  the  property, 
which  remained  thereon  until  June  16, 1882, 
when  it  was  sold  and  removed.  In  March. 
1873,  the  aforesaid  William  Curtis  died,  leav- 
ing the  plaintiffs  in  this  action  as  his  sole 
heirs;  the  aforesaid  Permelia  Curtis  being 
his  widow.  On  April  2, 1873,  the  school-dis- 
trict No.  45  sold  and  conveyed  by  a  quitclaim 
deed  the  property  in  controversy  to  the  present 
defendant  for  the  sum  of  $400.  On  June  16, 
1882,  the  school-house  on  said  property  was 
sold  and  removed  tiierefrom  as  aforesaid. 
During  that  year  and  the  next  year  the  de-. 
fendant  offered  the  property  fur  sale  for  tbe 
purpose  of  procuring  money  to  build  a  new 
school-house  elsewhere,  and  early  in  1883  en* 
tered  into  a  contract  with  0.  L.  Haywood  to 
sell  the  property  to  him,  but  no  side  was  ever 
consummated,  and  the  aforesaid  contract 
was  finally  abandoned  by  both  parties.  On 
May  6,  1883,  the  plaintiffs  took  the  posses* 
sion  of  the  property,  and  have  remained  in 
the' possession  thereof  ever  since.  On  March 
3,  1884,  the  defendant  took  steps  to  build  a 
new  school-house  on  the  property  in  coiitro- 
Teray,  and  procured  plans,  spec! n cations, 
etc.,  therefor,  when,  on  April  4,  1881.  this 
action  Wiis  commenced,  which  stopped  all 
further  proceedings.  Since  that  time  the 
property  has  been  taxed,  and  tbe  taxes  paid 
by  one  of  the  plaintiffs. 

We  tlilnk.  upon  the  foregoing  facts,  the 
members  of  the  board  of  educalionof  thecity 
of  Topeka  are,  properly  speaking  and  in  law, 
the  "successors  in  oflBce"  of  the  members  of 
the  school  board  of  school-district  No.  45, 
with  respect  to  the  property  in  controversy, 
and.  as  such  successors  in  office,  are  entitled 
to  all  the  rights  and  privileges  with  respect  to 
such  property  as  the  school  officers  of  school* 
district  No.  45  would  have  under  the  same 
circumstances,  if  the  property  still  remained 
within  the  territorial  boundaries  of  sclioul 
officers  of  school-district  No.  45;  and  there- 
fore the  deed  executed  by  the  school  of- 
ficers of  'school-district  No.  45  to  tlie  board 
of  education  of  the  city  of  Topeka  can 
have  no  practical  effect  or  force  in  this  case. 
It  is  useless,  for  what  it  attempted  to  ef- 
fect had  already  been  effected.  It  was  prob- 
ably equitable  for  the  school  board  of  the  city 
of  Topeka  to  pay  to  school-district  No.  45  the 
sum  of  S400  for  the  property  acquired  by  tlie 
city  school-district  from  school-district  No. 
45.  Yet  neither  tbe  payment  of  such  sum 
of  money,  nor  the  aforesaid  deed  of  convey- 
ance from  school-district  No.  45  to^he  city 
school-district,  can  affect  any  question  in- 
volved in  this  case.  That  thecity  of  Topeka, 
as  represented  by  its  board  of  education,  is  ■ 
scbool-district,  see  the  case  of  Knowles  ▼. 
Board,  S3  Kan.  692,  7  Pac.  Rep.  561.  But.  if 
the  school  officers  of  the  city  of  Topeka  are 
not  the  successors  in  office  of  the  school  offi- 
cers of  school-district  No.  45,  for  the  purposes 
of  this  property,  and  if  the  school-district  of 
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the  city  of  Topeka,  for  that  reason,  is,  and 
has  been  all  the  time  since  April  11,  1867, 
holding  tlie  property  in  controversy  illegally, 
and  as  trespassers,  and  adversely  to  the  rights 
of  the  plaintilTs,  then  the  15-year8  statute  of 
limitations  has  barred  the  plaintiff's  present 
action,  for  the  school-district  of  the  city  of 
Topeka  has  held  and  controlled  the  property 
in  controversy  from  April  11, 1867,  up  to  May 
~  5,  1883,  over  16  years,  continuously,  and  be- 
fore the  commencement  of  this  action. 

With  the  exception  of  a  certain  condition 
or  limitation  hereafter  to  be  mentioned,  ev- 
erything pertaining  to  the  property  in  con- 
troversy, fee  and  all,  was  conveyed  by  Curtis 
and  wife  to  tlie  school  otticers  of  school-dis- 
trict No.  45,  and  to  their  successors  in  office, 
"forever."  That  condition  was  and  is  as  fol- 
lows: The  property  was  conveyed  "for  the 
erection  of  a  school-house  thereon,  and  for 
no  other  purposes. "  We  have  quoted  the  con- 
dition or  limitation  literally,  and  it  is  all  con- 
tained in  the  above-quoted  words.  It  is 
claimed  by  the  plaintiffs  that  by  these  words 
a  sciiool-house  was  not  only  to  be  erected 
upon  the  property  in  controversy,  but  also 
that  such  school-house,  or  some  other  sch'oul- 
house,  should  be  maintained  thereon  forever, 
and  that  a  school  should  be  maintained  in 
such  scliool-hoiise  forever.  To  this  extent 
we  are  inclined  to  agree  with  the  plaintiffs. 
But  they  further  claim  that  by  these  words 
only  an  estate  upon  condition  subsequent  was 
created,  and  that  for  any  bread)  of  such  con- 
dition, as  by  failing  to  erect  a  school-house 
on  the  property,  or  to  afterwards  maintain 
the  same,  or  to  maintain  a  school  upon  the 
property,  a  forfeiture  of  the  title  would  en- 
sue, and  that  the  title  would  revert  l)ack,  and 
become  vested  in  the  grantors  or  their  heirs; 
or,  at  least,  that  the  grantors  or  their  heirs 
might,  for  any  breach  of  the  supposed  condi- 
tion, re-enter  the  premises,  and  reinvest 
themselves  with  the  title.  Whether  this 
claim  is  correct  or  not  is  the  principal  ques- 
tion in  this  case.  On  the  other  hand,  the  de- 
fendant claims  that  the  foregoing  words  con- 
stitute at  most  only  a  limitation  upon  the 
manner  in  which  the  property  should  be  used, 
and  also  claims  that,  even  if  such  words 
should  beheld  to  constitute  a  condition  either 
precedent  or  subsequent,  still  that  the  condi- 
tion was  fulfille<l  and  performed  when  the 
first  scliool-house  was  erected  on  the  proper- 
ty, in  1866,  by  school-district  No.  45,  citing 
as  authority  for  this  claim  the  cases  of  Mead 
V.  Ballard,  7  Wall.  290,  and  Taylor  v.  Bin- 
ford,  37  Ohio  St.  262.  We  are  inclined  to 
agree  with  the  defendant  that  the  forego!  ng 
words  constitute  only  a  limitation  upon  the 
manner  in  which  the  property  in  controversy 
should  be  used,  and  do  not  constitute  either  a 
condition  precedent  or  subsequent,  upon 
which  only  the  estate  is  held.  They  in  effect 
create  a  covenant  that  the  property  shall  be 
used  in  a  particular  way;  and  the  prop- 
erty has  never,  in  fact,  been  used  in  any  other 
way  since  the  deed  was  executed,  except  by 
the  plaintiffs  themselves.  There  are  no  words 


in  the  deed  stating  that  the  estate  was  or 
should  be  conveyed  "  upon  condition, "  or  that 
it  might  be  "forfeited"  under  any  circum- 
stances whatever,  or  that  the  estate  might 
under  any  circumstances  "revert"  to  the 
grantors  or  their  heirs,  or  that  they  might 
under  any  circumstances  ever  have  the  right 
to  "re-enter"  the preoiises.  Nor  was  the  es- 
tate conveyed  or  to  be  continued  in  existence 
upon  any  such  terms  as  "provided,"  or  "if 
something  in  the  future  should  be  done  or 
not  done,  or  happen  or  not  happen.  Indeed, 
there  is  nothing  sutliciently  strong  in  any 
part  of  the  dedd,  or  in  the  whole  of  the  deed, 
to  indicate  tiiat  the  estate  was  conveyed,  or 
intended  to  be  conveyed,  upon  any  condition, 
either  precedent  or  subsequent;  but,  taking 
the  whole  of  the  deed  together,  it  shows  that 
an  absolute  estate  in  fee-simple,  and  the  whole 
of  the  estate,  was  intended  to  be  conveyed 
and  was  conveyed,  and  was  to  continue  in  the 
grantees,  the  school  offlcei-s  of  school-district 
No.  45,  and  their  successors  in  office,  "for- 
ever," the  property  to  be  used,  however,  only 
for  school  purposes.  The  authorities  are  uni- 
form that  estates  upon  condition  subsequent, 
wliich.  after  having  been  fully  vested,  may 
be  defeated  by  a  breach  of  the  condition,  are 
never  favored  in  law,  and  that  no  deed  will 
be  construed  to  create  such  an  estate  unless 
the  language  to  that  effect  is  so  clear  that  no 
room  is  left  for  any  other  construction.  2  Dev- 
lin, Deeds,  §  970  et  seq.,  and  cases  there 
cited.  And,  as  illustrations  generally  of  the 
disfavor  with  which  conditions  subsequent 
are  considered  by  the  courts,  and  as  having 
some  application  to  this  case,  see  the  follow- 
ing  cases:  Packard  v.  Ames.  16  Gray,  827; 
Kawson  v.  School-District,  7  Allen,  125; 
Chapin  v.  Harris,  8  Allen,  594;  Sohler  v. 
Trinity  Church,  .109  Mass.  1;  Laberee  v. 
Oarleton,  53  Me.  211;  Emerson  v.  Simpson, 
48  N.  H.  475;  Wier  v.  Simmons.  55  Wis.  637, 
13  N.  W.  ttep.  873;  Mills  v.  Seminary.  58 
Wis.  135. 15  N.  W.  Rep.  133;  Stanley  v.  Colt, 
5  Wall.  119. 

We  think  the  property  in  controversy  be- 
lonj^s  to  the  school-district  of  the  city  of  To- 
peka, to  be  used  for  school  purposes  only. 
If  it  should  ever  be  used  for  any  other  pur- 
pose, then  any  person  injured  thereby  would 
have  his  action  for  damages,  or  iiis  action  to 
enjoin  the  parties  from  so  using  it;  and 
possibly  circumstances  might  occur,  or  be 
brought  into  existence,  under  which  the  courts 
would  hold  that  the  title  to  the  property  had 
been  forfeited,  but  no  such  case  is  presented 
in  the  present  action.  The  judgment  of  the 
court  below  will  be  affirmed;  all  the  justices 
concurring. 

~~~~"  (43  Kan.  2l(l,i 

McClkllan  c.  Kuall. 

(Supreme  Court  of  Kansas,     .'eb.  8, 1890.) 

Landix)kd  akd  Tenast — Purchases  of  Crop  at 
KXECUTION  Salb. 
tx.  rented  a  farm  from  M.  for  a  term  of  three 
years  from  March  1,  lb84,  the  rent  to  be  payable  in 
money  at  stated  times.  Failing  to  pay  the  rentfor 
the  first  year  wbeu  due,  M.  obuuued  a  judgment 
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■against  blm  on  December  37, 1884,  and  cansed  an 
execution  to  be  levied  on  a  crop  of  winter  wheat 
growing  npon  the  rented  land,  and  at  the  execu- 
tion sale,  held  on  January  9,  1885,  the  crop  was 
purchased  by  K.,  to  whom  the  judgment  of  M. 
had  been  a5«sigoed  the  day  prior  to  the  sale.  M., 
by  notice  to  aud  agreement  with  H.,  terminated 
the  tenancy  ou  March  1,  18S5,  and  then  sought 
to  charge  K.,  the  purchaser  at  judicial  sale,  forthe 
value  of  the  use  and  occupation  of  the  land  on  which 
the  crop  was  growing  from  March  1,  1885,  until  the 
crop  was  ripened  and  removed.  Held,  that  K.  did 
not  become  a  tenant  of  M.,  orliable  for  any  rent,  but 
was  oDtitlcd  to  Ingress  and  egress  over  the  land  for 
the  purpose  of  harvesting  aad  removing  the  crop 
within  a  reasonable  time  after  the  same  became 
ripe,  without  incurring  any  liability  to  the  plain- 
tiff for  the  value  of  the  use  and  occupation  of  the 
land  while  the  crop  was  ripening. 
(Sj/Utibus  by  the  Cmirt.) 

Error  from  district  court,  Atchison  county; 
David  Maktin,  Judge. 

Jackson  d-  Koyse,  for  plaintiff  in  error. 
A.  F.  Martin,  for  defendant  in  error. 

Johnston,  J.  Tiiis  is  an  action  to  recover 
S200  for  the  use  and  occupation  of  40  acres 
of  land  from  tlie  1st  day  of  March.  1885,  to 
the  2d  day  of  .Tune,  1885,  when  the  action 
was  instituted.  PlaintiflT,  who  was  the 
owner  of  a  farm,  leased  it  to  one  Henlie  for 
a  period  of  tliree  years  from  March  1.  1884, 
at  an  annual  rental  of  $475,  payable  at  stated 
times.  The  rent  for  1884  not  heing  paid  ac- 
cording to  agreement,  plaintiff  b>gan  two 
suits  against  Henke  to  recover  ttie  rent,  and 
judgments  therein  were  obtained  on  Decem- 
ber 27,  1884.  Two  days  later  the  plaintiff 
caused  an  execution  to  be  levied  upon  40 
acres  of  wheiit  which  had  been  sown  by 
Ilenke,  and  was  growing  n{)on  the  rented 
farm,  which,  after  being  advertised,  was 
sold,  on  Jaimary  9,  1885^  to  the  defendant, 
Frank  Krall.  On  January  8, 1885,  the  plain- 
tiff sold  and  transferred  his  interest  in  the 
judgmente  to  Krall,  and  took  his  notes  in 
payment  for  the  same.  In  December,  1884, 
the  plaintiff  notified  Ilenke  that  he  must 
surrender  the  possession  of  the  farm  on 
March  1,  1885,  which  was  done,  and  the 
farm  was  leased  to  another  from  that  date, 
with  the  excejitiou  of  the  40  acres  on  which 
the  wheat  was  standing.  Plaintiff  insists 
that  he  is  entitled  to  recover  from  the  pur- 
chaser of  the  crop  the'  use  of  the  land  from 
the  1st  of  March,  1885,  until  tlie  crop  was 
harvested,  but  tlie  district  court  held  other- 
wise. The  r.iling  was  correct.  The  relation 
of  landlord  and  tenant  did  not  exist  between 
McClellan  and  Krall,  and  there  was  no  con- 
tract  that  Krall  should  pay  any  part  of  the 
rent,  or  for  the  use  of  the  land  for  any  time. 
lie  was  a  purchaser  at  a  judicial  sale,  and 
acquired  the  interest  of  both  McClellan  and 
bis  tenant  in  thecropipurchased.  McClellan 
had  a  lien  on  the  crop  growing  on  his  prem- 
ises for  the  rent  of  1884.  To  enforce  that 
Hen,  he  caused  the  levy  and  sale  of  the  grow- 
ing crop  sown  that  year  by  Henke.  Under 
these  circumstances,  Krall  was  clothed  with 
the  interest  or  title  of  the  landlord  as  well  as 
with  that  of  the  tenant.  By  purchasing  at 
Mirb  a  sale  Krall  did  not  become  a  tenant  or 


liable  for  rent,  but  he  was  entitled  to  ingress 
and  egress  over  the  land  for  the  purpose  of 
harvesting  the  crop  when  it  became  ripe. 
He  was  entitled  to  a  reasonable  time  after 
the  crop  ripened  to  harvest  and  remove  the 
same,  and  this  without  any  liability  to  the 
plaintiff  for  the  use  and  the  occupation  of 
the  land  while  the  crop  was  ripening.  Brit- 
tain  V.  McKay,  35  Amer.  Dee.  738;  Coombs 
v  Jordan,  3  Bland,  284;  Craddock  v.  Kid- 
dlesbarger,  2  Dana,  205;  Ravenlas  v.  Green, 
57  Cal.  254;  Hartwell  v.  Bissell,  17  Johns. 
128:  Smith  v.  Tritt,  28  Amer.  Dec.  565; 
Whipple  V.  Foot,  2  Johns.  418;  4  Amer.  & 
Eng.  Cyclop.  Law,  893,  and  cases  cited. 
There  was  no  use  or  occupation  of  the  prem- 
ises by  Krall  beyond  what  was  proper  and 
necessary.  la  fact,  he  was  never  upoa  the 
land  but  once,  and  then  only  for  a  few  min. 
utes.  If  the  purcliaser  at  the  judicial  sale 
had  failed  to  harvest  and  remove  the  crop 
within  a  reasonable  time  after  it  ripened, 
some  liability  might  have  arisen  against 
him;  but,  as  this  action  was  brought  before 
the  harvest  season,  there  certainly  was  no 
unreasonable  delay  by  Krall,  and  can  be  no 
liability  against  him.  It  appears  from  the 
plaintiff's  evidence  that  the  crop  was  so  badly 
injured  and  frozen  as  to  be  practically  value- 
less, and  was  therefore  abandoned  by  Krall; 
and  this  probably  accounts  for  the  premature 
action  of  the  plaintiff  in  bringing  this  suit. 
The  purchase  of  the  judgments  against  Henke 
the  day  prior  to  the  sale  will  not  change  the 
rule  or  affect  Krall's  liability.  The  plaintiff 
caused  the  levy  to  be  made  on  the  crop,  the 
sale  to  be  advertised,  and  Krall,  having  be- 
come a  pui'chaser  at  such  sale,  is  entitled  to 
a  reasonable  opportunity  to  take  possession 
of  the  crop  when  it  was  in  a  condition  to 
take,  without  incurring  any  liability  to  the 
party  who  caused  the  levy  and  sale  of  the 
crop  for  the  use  of  the  ground  on  which  it 
grew.  The  judgment  of  the  district  court 
will  be  affirmed;  all  the  justices  concurring. 


(43  Kan.  195> 

State  ex  rel.  Bradford,  Attorney  Gen- 
eral, t>.  Board  of  Coukty  Commission- 
ers et  al. 

{Supreme  Court  of  Kansas.    Feb.  8, 1890.) 
Abfeal — SfTPiciEXCT  or  Evidence — Record. 
Where  the  ruling  of  a  district  judge  upon  an 
application  for  a  temporary  Injunction  Ts  brought 
to  the  supreme  court  on  a  case  made,  the  question 
of  whether  the  testimony  was  sufficient  to  sustain 
the  application  cannot  be  reviewed,  unless  there 
is  in  the  case  made  itself  a  statement  or  showing 
that  it  contains  all  the  testimony  offered  on  the  ap- 
plication. 
(SylUibus  by  the  Court.) 

Error  from  district  court.  Harper  county; 
J.  T.  IIkkrick,  Judge. 

S.  B.  Brtidford,  Atty.  Gen.,  Sam  S.  Sis- 
son,  Finch  A  Finch,  and  Webh  &  W'ehh,  for 
relator.  Shepard,  Grove  &  Shepard,  for  de- 
fendants in  error. 

John.ston,  J.  This  was  an  action  brought 
bv  the  state,  on  the  relation  of  the  attorney 
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general,  against  tbe  county  cotntnissioners, 
the  county  clbrk,  and  county  treasurer  of 
Harper  county,  alleging  that  the  county  com- 
missioners were  proceeding,  in  violation  of 
law,  to  construct  and  build  a  permanent 
county  building  without  subraittiuR  the  ques- 
tion to  a  vote  of  the  electors,  and  receiving 
their  sanction,  and  had  awarded  contracts  in- 
volving an  expenditure  largely  exceeding  $1,- 
000  without  advertising  for  bids,  or  having 
any  plans  or  speciQcations  prepared  of  the 
proposed  improvement,  and  without  any  pub- 
lic letting,  as  the  law  requires.  It  was  fur- 
ther alleged  that  a  portion  of  the  work'  had 
been  completed,  and  county  warrants  issued 
therefor,  which  the  county  treasurer  would 
pay  unless  restrained  by  the  court.  The 
prayer  of  tbe  petition  was  that  the  board  of 
county  commissioners  be  enjoined  from  pro- 
ceeding further  with  the  construction  until 
authority  was  given  by  a  vote  of  the  electors, 
as  the  law  prescribes;  that  the  county  clerk 
be  restrained  from  issuing  any  county  war- 
rants in  that  belialf ;  and  the  county  treasur- 
er restrained  from  paying  any  such  warrants 
which  might  have  been,  or  should  thereafter 
be,  issued.  Upon  presentation  of  the  veritied 
petition,  on  October  17.  1887,  the  district 
judge  granted  a  restraining  order,  and  fixed 
the  hearing  for  a  temporary  injunction  on  the 
19th,  at  which  time  the  parties  appeared,  and 
the  hearing  was  begun  and  continued  until 
the  21st.  when  the  case  was  taken  under  ad- 
visement. The  district  judge  annou  need  His 
decision  on  the  24th  of  October,  1887,  deny- 
ing the  application  for  a  temporary  injunc- 
tion. The  case  was  at  once  removed  to  this 
court,  anil  it  is  now  contended  that,  under 
the  evidence,  the  district  judge  should  have 
grunted  the  temporary  injunction.  There 
was  considerable  testimony  offered  at  the 
hearing,  the  greater  part  of  which  was  oral, 
and  the  defendants  now  insist  that  the  testi- 
mony cannot  be  reviewed,  as  the  record  does 
not  contain,  or  purport  to  contain,  all  that 
was  introduced.  This  objection  precludes  an 
examination  of  tbe  real  point  in  controversy 
between  the  parties.  Tbe  question  of  wheth- 
er the  improvement  or  addition  to  the  court- 
house which  was  being  constructed  was  of 
such  a  character  as  to  be  regarded  as  a  per- 
manent county  building,  which  could  not  be 
constructe<l  without  an  approving  vote  of  the 
electors  of  the  county,  us  was  decided  in  State 
v.  Commissionera,  21  Kan.  419,  or  whether  it 
was  to  bo  regarded  as  a  mere  repair  or  Im- 
provement of  an  already  existing  court-house, 
constructed  in  good  faith,  as  decided  in  Stale 
v.  Harrison,  24  Kan.  268,  depends  upon  the 
testimony;  and  neither  these  nor  any  of  the 
questions  submitted  to  the  district  court  can 
be  determined  here,  unless  the  whole  testi- 
mony is  before  us.  There  is  no  statement  or 
showing  in  the  case  made  brought  to  this 
court  that  it  contains  all  the  evidence  sub- 
mitted to  the  judge.  There  is  a  statement  to 
that  effect  in  the  certiflcate  attached  to  the 
case  made;  but,  us  has  been  repeatedly  held, 
this  is  insutticient,  and  hence  the  question  of 


whether  the  decision  is  sustained  by  the  evi- 
dence is  not  before  us.  Brown  v.  Johnson. 
14  Kan.  877;  Moody  v.  Arthur,  16  Kan.  419; 
Greenwood  v.  Bean,  20  Kan.  240;  Winstead 
V.  Standeford,  21  Kan.  270;  Muscott  v.Han- 
na,  26  Kan.  770;  Eddy  v.  Weaver,  37  Kan. 
640, 15  Pac.  Rep,  492;  Railroad  Co.  v.  Grimes, 
38  Kan.  241,  16  Pac.  Rep.  472;  Insurance 
Co.  V.  Hogue,  41  Kan.  524, 21  Pac.  Rep.  641; 

Hill  V.  Bank,  42  Kan ,  22  Pac.  Rep.  824. 

In  the  absence  of  a  statement  in  the  case 
made,  or  of  an  equivalent  showing  therein 
that  the  testimony  is  all  preserved,  we  can- 
not at  this  stage  of  the  litigation,  and  in  this 
proceeding,  say  that  the  action  of  the  officers 
was  illegal,  or  that  the  evidence  was  iusufll- 
cient  to  sustain  the  ruling  of  the  district 
judge.  Judgment  affirmed;  all  the  justices 
concurring. 


(4S  Kan.  US) 

St.  Louis,  Ft.  S.  &  W.  R.  Co.  ».  MoAu- 

LIFF. 

(Supreme  Coiirt  of  Kanaat.    Feb.  8, 1890.) 

Eminent  Domain  —  Damaobs  —  Evidenos  — -Vhr- 
DicT — Special  Findinos. 

1.  Upon  an-  appeal  from  the  award  of  commis- 
Bioners  in  a  oondemnation  proceeding,  the  special 
findings  of  fact  of  the  jury,  stating  the  damEiges 
allowed  to  the  land-owner  against  the  railroad 
company,  control  the  general  verdiot. 

2.  Where  a  part  of  a  farm  is  taken  for  railroad 

?iurposes,  inconvenience  to  the  farm,  and  danger 
rem  fire  to  buildings,  fences,  timber,  or  crops  up- 
on the  remainder,  majr  properly  be  considered  in 
estimating  the  depreciation  In  the  value  of  the 
property. 

3.  Where  the  jury  specially  find  the  amount  of 
the  deprouiation  in  value  of  the  whole  tract  of 
land  by  reason  of  the  construction  of  the  railroad 
through  a  pai'tof  it,  such  sum  must  necessarily  in- 
clude the  elements  of  damages  causing  such  depi-e- 
ciation,  like  inconvenience,  and  danger  from  fire. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  county; 
L.  HoUK,  Judge. 

On  the  22d  day  of  March,  1886.  the  district 
judge  of  Harvey  county  appointed  three  com- 
missioners to  condemn  a  right  of  way  through 
that  county  for  the  St.  Louis.  Ft.  Scutt  & 
Wichita  Railroad  Company.  In  the  discharge 
of  their  duties  the, commissioners  condemned 
a  strip  of  land  through  the  E.  i  of  the  S.  W. 
40  of  the  N.  £  4  of  section  6,  township  23, 
range  1  E.,  belonging  to  Timothy  McAuliff. 
and  awarded  McAuliff  for  the  land  taken, 
and  for  damages  to  the  land  not  taken,  the 
sum  of  $110.  He  appealed  from  the  award 
of  the  commissioners,  and  on  March  1, 1887, 
filed  a  petition  claiming  as  his  dainag  s  the 
sum  of  $1,500,  with  interest  thereon  from 
the  24th  day  of  March,  1886.  Subsequently 
the  railroad  company  tiled  its  answer,  deny- 
ing that  McAuliff  was  the  owner  of  the  prem- 
ises through  which  the  right  of  way  had  been 
laid  out,  and  also  denying  that  he  was  enti- 
tled to  any  damages  whatever.  To  this  an- 
swer McAuliff  filed  his  reply ;  and  on  the  luth 
of  June,  1887,  trial  was  had  before  the 
court  with  a  jury.  The  jury  returned  a  ver- 
dict for  McAuliff,  and  assessed  the  amount 
of  his  recovery  at  $295.05^    The  jury  also 
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made  the  following  special  findings  of  fact: 
"(1)  What  do  you  find  was  the  market  value 
of  the  land  actually  taken  on  May  24,  1886? 
Atistoer.  980.  (2)  What  do  you  find  was  the 
actual  market  value  of  the  parcel  of  land 
south  of  the  railroad  track  May  24,  1886? 
A.  8120.  (3)  What  do  you  find  was  the 
amount  of  dnmuge  to  that  tract  of  land  lying 
south  of  railroad  track?  A.  880.  (4)  What 
was  the  damage,  if  any,  to  the  tract  of  land 
north  of  the  railroad  track?  A.  850.  (5) 
What  was  the  damages,  if  any,  to  the  eighty 
acres  of  land  known  as  the  *  east  half  of  the 
north-e.'ist  quarter  of  section  six,  township 
twenty-three,  range  one  east,*  by  reason  of 
the  construction  of  defendant's  railroad,  and 
in  what  did  such  dam;ige  consist?  A.  Di- 
rectly, there  is  no  damage;  indirectly,  there 
ia  a  probable  damage.  (6)  What  was  the 
market  value  pf-r  acre  of  tliat  forty-acre  tract 
of  land  belonging  to  plaintiff  described  as 
the  'south-west  qnarber  of  the  north-east 
quarter '  of  said  section  six.  May  24,  1886, 
and  before  the  location  of  the  right  of  way 
through  it?  A.  840  per  acre.  (7)  What  ele- 
ments have  you  taken  into  consideration  in 
fixing  the  amount  of  your  award  ?  State  ful- 
ly. A.  Damage  for  depreciation  of  land, 
land  taken  for  right  of  way,  inconvenience 
of  farming,  and  danger  of  Are.  (8)  What 
amount  have  you  allowed  for  the  inconven- 
ience in  farming  plaintiff's  land  in  the  shape 
-  it  is  now?  A.  820.  (9)  What  amount  have 
you  allowed  for  the  depreciation  of  the  whole 
tract  of  land  in  the  market  by  reason  of  the 
construction  of  defendant's  railroad  through 
the  same?  A.  8150.  (10)  What  amount 
have  you  allowed  for  the  depreciation  of  <  east 
eighty'  in  the  market  on  account  of  the  con- 
structicm  of  defendant's  road  across  the  cor- 
ner of  the' west  forty?'  A  Nothing.  (11) 
'What  amount  do  you  allow  on  account  of 
liabiUty  of  flre?  A.  845."  Tlie  railroad  com- 
pany filed  a  motion  asl<ing  the  court,  upon 
the  special  findings  of  the  jury,  to  render  judg- 
ment against  it  for  8162.5U  only.  This  motion 
was  overruled,  and  judgment  was  entered 
upon  the  general  verdict  for  8295.05,  with 
interest  at  7  per  cent,  from  the  1st  day  of 
July,  1887.  The  railroad  company  excepted, 
Hnd  brings  the  case  here. 

Ady  S  Henry  and  /.  H.  Richards,  for 
plaintiff  in  error.  Brown  A  Kline,  for  de- 
fendant in  er.'or. 

HoBTON,  C.  J.,  ((^ter  ttattng  the  facts  at 
above.)  This  was  an  appeal  in  the  court  be- 
low from  the  award  of  the  commissioners, 
who  condemned  a  right  of  way  for  the  St. 
Louis,  Fort  Scott  &  Wichita  Railroad  Com- 
pany through  the  land  of  Timothy  McAuliff. 
The  evidence  is  not  preserved  in  the  record, 
and  no  motion  for  a  new  trial  was  filed.  The 
only  question  for  our  determination  is  wheth- 
er the  special  findings  of  fact  of  the  jury  are 
inconsistent  with  the  general  verdict;  if  so, 
the  amount  of  the  judgment  to  be  rendered. 
The  amount  of  land  actually  taken  for  the 
right  of  way  was  two  acres.    The  jury  found 


the  land  to  be  worth  840  per  acre,  making 
880.  They  also  found  that  the  depreciation 
of  the  whole  tract  of  land  in  the  market  by 
reason  of  the  construction  of  the  railroad 
through  the  same  was  8150.  The  general 
verdict  was  for  8295.05.  Although  there 
were  findi  ngs  of  an  amount  for  incon  venience 
in'farming  the  land,  and  for  liability  of  fire,  it 
must  be  assumed  that  these  elements  of  dam- 
ages were  Included  in  the  allowance  for  the 
depreciation  of  the  land.  Inconvenience, 
danger  of  flre,  etc..  are  the  items  to  be  taken 
into  account  in  assessing  the  depreciation  to 
a  tract  of  land  on  account  of  the  construction 
and  operation  of  a  railroad  through  it.  If 
the  amount  stated  in  the  special  findings  for 
inconvenience  and  liability  of  fire  are  added 
to  the  amount  the  jury  found  for  the  depre- 
ciation to  the  whole  tract  of  land,  then  double 
damages  will  be  allowed  for  the  Same  ele-' 
ments  or  items.  Adding  the  market  value 
of  the  land  actually  taken,  which  wiu  880,  to 
the  amount  allowed  for  the  depreciation  of 
the  whole  tract  of  land,  which  was  8150, 
makes  8<^S0.  This,  with  interest,  will  make 
8252.75.  When  the  special  findings  of  fact 
are  inconsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court 
must  give  judgment  accordingly.  Section 
287,  Civil  Code.  In  this  case  the  value  of  the 
land  actually  taken,  and  the  depreciation  of 
the  whole  tract  as  returned  by  the  special 
findin;;s,  are  less  than  the  amount  of  the  ver- 
dict, and  the  special  findings  must  control. 
The  cause  will  be  remanded,  with  direction  to 
the  court  below  to  enter  judgment  upon  the 
special  fluilings  of  fact  in  favor  of  McAu- 
liff, and  against  tho  railroad  company,  for 
8252.75.  The  costs  in  this  court  will  be  di- 
vided.   All  tlie  justices  concurring. 


W  Kan.  17«) 

Mead  e.  United  Brethren  in  Christ  of 

El  Dorado  et  al. 

(Supreme  Court  of  Kansas.    Feb.  8, 1890.) 

EjKCTMENT— EVIDBNOE — DEHnBRBS. 

In  an  action  of  ejectment  to  recover  a  lot  In 
an  addition  to  the  city  of  E.,  the  plaintiff  showed 
a  patent  from  the  United  States  to  L.,  dated  De- 
cember 1, 1870,  for  a  tract  of  land ;  that  a  portion  of 
the  same  was  surveyed,  subdivided,  and  platted  by 
L.  as  an  addition  to  the  city  of  B.,  but  the  plat  was 
not  filed  until  July,  1870;  also  a  warranty  deed, 
dated  December  29, 1869,  from  L.  and  wife,  con- 
veying a  certain  lot  iu  the  addition,  as  surveyed 
and  platted,  to  plaintiff;  and,  further,  thar,  while 
the  deed  was  prior  In  point  of  time  to  the  date  of 
the  patent  and  the  recording  of  the  plat,  it  was 
not  made  until  after  the  right  of  L.  for  a  patent 
from  the  United  States  was  complete,  nor  until 
after  the  addition  was  surveyed  and  subdivided; 
and  testimony  was  also  offered  tending  to  identify 
the  lot  in  controversy  as  the  one  conveyed  to  plain- 
tiff, and  as  a  part  of  the  tract  embraced  in  the 
patent  to  Ij.  Held,  that  the  evidence  tended  to 
sustain  plaintiff's  cause  of  action,  and  that  the  de- 
murrer to  the  same  should  have  been  overruled. 

(Syllabus  bv  the  Court) 

Error  from  district  court,  Butler  county; 
A.  L.  Reddkn,  Judge. 

Action  in  ejectment  by  J.  R.  Mead  against 
the  United  Brethren  in  Christ  of  El  Dorado, 
and  M.  Haishman,  John    Elwood,  Henry 
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Paiscal,  James  Helton,  and  William  Sexton, 
as  trustees  of  the  United  Brethren  in  Christ 
of  El  Dorado,  to  recover  certain  land. 

Oillett,  Fowler  d-  Sadler,  for  plaintiff  in 
error.  Sfiiun  t6  Yeager  and  W.  E.  Kilgore, 
for  defendants  in  error. 

Johnston,  J.  J.  R.  Mead  brought  an  ac- 
tion in  the  nature  of  ejectment  against  the 
United  Brethren  in  Clirist  of  El  Dorado  for 
the  recovery  of  lot  No.  22  on  Taylor  street, 
in  Lower's  addition  to  the  city  of  El  Dorado, 
alleging  that  the  defendants  had  unlawfully 
kept  him  out  of  the  possession  of  tlie  lot  for 
three  years  past,  to  his  damage  in  the  sum  of 
$100,  for  which  also  he  demanded  judgment. 
A  trial  was  had,  which  resulted  in  a  judg- 
ment in  favor  of  the  defendants;  and  upon 
the  demand  of  plaintiff  the  judgment  was 
vacated  and  set  aside,  and  a  second  trial 
granted,  which  occurred  on  December  28, 
1887.  This  trial  was  before  the  court  with- 
out a  jury;  and  after  the  plaintiff  had  sub- 
mitted his  testimony  the  defendants  demurred 
thereto  u])on  the  ground  that  it  did  not  show 
that  plaintiff  was  entitled  to  recover  in  the 
action.  The  demurrer  was  sustained,  and  of 
this  ruling  the  plaintiff  complains. 

There  was  offered  in  evidence  a  patent 
from  the  United  States  to  Edward  L.  Lower, 
dated  December  1, 1870,  for  a  quarter  section 
of  land  in  Hutler  county,  a  portion  of  which 
appears  to  have  been  platted  by  Lower  as  an 
addition  to  the  city  of  El  Dorado.  Then 
there  was  introduced  a  warranty  deed  from 
Lower  and  wife  to  plaintiff,  J.  B.  Mead,  dat- 
ed December  29,  1889.  conveying,  among 
other  property,  that  which  is  in  controversy, 
viz.,  lot  22  on  Taylor  street  in  Lower's  addi- 
tion to  El  Dorado.  It  was  shown  that  the 
plat  made  by  Lower  was  not  filed  until  July, 
1870,  but  he  was  a  witness,  and  testified  on 
the  trial  that  the  addition  was  surveyed  and 
platted  before  the  deed  was  made  to  the 
plaintiff,  and  before  any  lots  in  the  addition 
were  sold;  and  he  further  stated  that  the  lot 
conveyed  and  described  as  a  part  of  the  addi- 
tion was  a  part  of  the  tract  patented  to  him, 
.and  that  he  bad  executed  the  deed  under 
which  the  plaintiff  claims.  This,  in  our 
opinion,  tended  to  show  title  in  the  plaintiff, 
and  to  sustain  his  cause  of  action,  and  was 
at  least  sufficient  to  withstiind  a  demurrer. 
No  argument  or  appearance  is  made  by  or  in 
behalf  of  the  defendants  in  this  court;  nor 
have  we  any  intimation,  from  any  source,  as 
to  the  grounds  upon  which  the  demurrer  was 
sustained.  It  is  true  that  the  patent  to 
Lower  is  of  a  later  date  than  his  deed  to  plain- 
tiff, but  the  testimony  tends  to  show  that  the 
deed  was  not  made  until  the  right  to  a  patent 
was  complete.  When  the  full  equitable  title 
had  vested  in  him,  he  was  authorized  to  con- 
vey, although  the  patent  had  not  yet  been 
issued.  The  patent  is  only  the  evidence  of 
title;  and  the  delay  in  issuing  one,  where  all 
the  prerequisites  to  its  issuance  have  been 
performed,  will  not  affect  or  binder  the  con- 
veyance of  the  title  vested  in  the  owner.    It 


is  also  true  that  the  plat  of  the  addition  of 
which  the  lot  formed  a  part  appears  to  have 
been  filed  witi)  the  register  of  deeds  subse- 
quent to  the  date  of  the  deed  from  Lower  to 
plaintiff;  but  Lower  testifies  that  the  addi- 
tion wiis  surveyed,  the  lots  stiked  off  and 
numbered,  and  the  streets  named,  before  the 
lot  in  question  was  sold.  A  conveyance  of 
the  lot  is  not  rendered  invalid  by  the  failure 
to  make  and  file  the  plat  before  the  execution 
of  the  deed.  In  section  5,  c.  78,  Gen.  St.,  it 
is  provided  that  "if  any  person  sell,  or  offer 
for  sale,  any  lot  within  any  city,  town,  or 
addition  before  the  map  or  plat  thereof  be 
made  out,  acknowledged,  lileil,  and  recorded, 
as  aforesaid,  such  person  shall  forfeit  a  sum 
not  exceeding  three  hundred  dollars  for  every 
lot  which  he  shall  sell  or  offer  to  sell."  Un- 
der a  similar  statute  it  has  been  held  that  a 
sale  made  before  a  plat  had  been  filed  was  not 
void;  that  the  imposition  of  a  penalty  upon 
the  grantor  does  not  vitiate  the  conveyance, 
but  that  the  title  to  the  lots  would  pass  to  the 
grantee.  Beniis  v.  Becker,  1  Kan.  226;  Ma- 
son v.  Pitt,  21  Mo.  391;  Strong  v.  Darling.  9 
Ohio,  201.  The  testimony  of  Lower  tends  to 
identify  the  lot  in  controversy  as  the  one  con-' 
veyed  to  plaintiff,  and  as  a  part  of  the  tract 
described  in  the  patent  granted  by  the  United 
States  to  Lower.  Considering  all  the  testi-  ' 
mony  in  the  light  which  we  must  when  at- 
tacked by  a  demurrer,  the  ruling  of  the  court 
must  be  held  erroneous.  Brown  v.  Railroad 
Co..  81  Kan.  1,  1  Pac.  Rep.  605;  Wolf  v. 
Washer,  32  Kan.  533,  4  Pac.  Rep.  1036;  Rail- 
road Co.  v.  Foster,  39  Kan.  329, 18  Pac.  Rep. 
285.  The  judgment  of  the  district  court  will 
be  reversed,  and  the  cause  remanded  for  a 
ne.w  trial;  all  the  justices  concurring. 


(43  Kan.  ISl) 

Walsh  Mercantile  Co.  o.  Fullah  et  tus. 

(Supreme  Court  (if  Kansas.    Feb.  8,  1890.) 

Appeai/— Weight  op  Evidbncb  — Obtections  kot 

Raised  Below. 

1.  A  judgment  on  a  verdict  approved  bv  the 
trial  court,  based  upon  conflicting  and  contradict- 
ory evidence,  will  not  be  disturbed  when  there  is 
substantial  evidence  to  uphold  it. 

2.  Where  no  exceptions  are  taken  to  the  giving 
or  refusing  of  instructions  at  the  trial,  this  court 
cannot  examine  them.  GaSord  v.  Hall,  89  Kan.  166^ 
17  Pac.  Rep.  851. 

(SylUibus  by  Holt,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Leavenworth  county;  Robbut 
Crozikr,  Judge. 

Porter  dt  Hunter,  for  plaintiff  in  error. 
William  Dill,  for  defendants  in  error. 

Holt,  C.  The  plaintiff  In  error,  as  plain- 
tiff,  recovered  a  judgment  in  the  Leaven- 
worth district  court  at  the  September  term, 
18S7,  for  ^S.25,  against  John  Fullam,  and 
Ellen  Fullam  recovered  against  plaintiff  a 
j  ndgment  for  costs.  The  plaintiff  complains 
of  the  judgment  in  favor  of  Ellen  Fullam, 
claiming  there  should  have  been  a  judgment 
against  botli  John  Fullam  and  Ellen  Fullam, 
as  they  were  partners  in  the  business  of  sell- 
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iiig  liquors  in  Leavenworth.  The  agent  of 
the  plaintiff  claims  that  tbeUquore  for  which 
this  action  was  brought  were  sold  to  both 
parties.  This  is  denied  by  both  defendants 
and  their  daugliter,  and  the  written  order  for 
wines  and  liquors  offered  in  evidence  by 
plaintiff  was  signed  by  John  Fullam  alone. 
Upon  this  conflicting  and  contradictory  tes- 
timony the  jury  found  in  favor  of  the  de- 
fendant Ellen  Fullam.  From  a  careful  ex- 
amination of  the  record  we  are  inclined  to 
think  that  the  verdict  was  supported  by  a 
preponderance  of  evidence.  In  any  event, 
under  the  well-established  rule  of  this  court, 
we  shall  not  disturb  the  judgment  based  up- 
on this  venllcl;,  there  being  substantial  evi- 
dence to  sustain  it. 

jlnother  complaint  of  the  plaintiff  is  that 
the  court  erred  in  its  instructions  to  the  jury 
concerning  a  certain  order  for  $W.2b  for 
wines  and  liquors,  given  by  John  Fullam  at 
Leavenworth,  Kan.,  to  the  agent,  and  by 
him  forwarded  to  plaintiff  at  St.  Joseph,  Mo. 
We  are  precluded  from  examining  this  al- 
leged error,  for  the  reason  that  neither  the 
refusal  to  give  the  instruction  asked,  nor  the 
giving  of  the  instruction  submitted,  were  ex- 
cepted to  by  the  plaintiff.  Gafford  v.  Uall, 
39  Kan.  166,  17  Pac.  Rep.  851.  These  are 
the  only  errors  complniaed  of,  and  we  recom- 
mend that  the  judgment  be  ufflrmed. 

Pes  CiTBiAM.  It  issoordered;  all  the  jus- 
tices concurring. 


(43  Kan.  175) 

PURSLOW  V.  BnVTSB. 
{Supreme  Court  of  Kansas.    Feb.  8, 1800.) 

Guardian  akd  Ward  —  Accourtikci — Oicibsions 
— Fraud. 
Where  a  guardian  omits  by  mistake  or  in- 
adrertCDce  from  his  accounts  filed  in  the  probate 
court  a  small  amount  which  he  has  collected  for  his 
ward,  but  it  appears  that  such  omission  was  not 
done  with  the  intention  of  defrauding  or  injuring 
his  ward,  and  the  guardian  gains  no  pecuniary  ad- 
vantage thereby,  as  the  sum  omitted  is  shown  to 
have  been  used  for  the  benefit  of  the  ward,  heUl, 
that  such  omission  establishes  no  actual  or  con- 
structive fraud. 
{Syllnl/iu>  by  the  Court) 

Error  from  district  court,  Atchison  coun- 
ty; David  Maktin,  Judge. 

/.  T.  Allensworth,  for  plaintiff  in  error. 
8.  H  Glenn  and  Tomlitison  <£  Baton,  for  de- 
fendant in  error. 

HoBTON,  C.  J  On  May  1,  1863,  Henry 
Brune  was  married  to  the  widow  of  Richard 
Key,  deceased.  She  was  the  mother  of  five 
children.  The  plaintiff,  Jane  C.  Purslow, 
nie  Key,  was  her  daughter.  At  the  second 
marriage  of  her  mother  she  was  about  four 
years  of  age.  Her  father  had  died  in  the 
military  service  of  the  United  States,  and  his 
children  were  entitled  to  a  pension.  On  Au- 
gust 29,  1866,  Henry  Brune  was  appointed 
her  guardian.  The  amount  of  pension  money 
which  he  received  for  the  plaintiff  was  $834.- 
!>5.  She  became  of  age  on  April  29,  1877. 
'•n  May  28,  1877,  Henry  Brune  made  and 


filed  his  final  settlement  with  the  probate 
court,  showing  a  balance  in  his  hands  be- 
longing to  his  ward  of  $9^6.  This  settle- 
ment was  confirmed  by  the  court.  The  de- 
fendant took  a  receipt  from  the  plaintiff,  and 
was  discharged  as  guardian.  On  the  9th  day 
of  April,  1886,  the  plaintiff  brought  this  ac- 
tion to  recover  $2d5.86  of  pension  money, 
which  she  alleged  that  the  defendant,  with 
the  intention  of  defrauding  her,  had  fraudu- 
lently omitted  to  account  for  to  the  probate 
court  or  to  lierself.  The  trial  was  had  before 
the  court  without  a  jury,  and,  among  other 
things,  the  court  specially  found  that  "the 
defendant  is  a  German,  not  well  versed  in  the 
English  language,  and  all  of  said  settlements, 
except  the  last  two,  appear  to  be  in  the  hand- 
writing of  the  incumlients  of  the  office  of  the 
probate  court.  But  the  settlement  of  March 
27, 1877,  is  in  the  hand  writing  of  8.  H.Olenn, 
an  attorney  at  law,  and  that  of  May  28, 1877, 
is  in  the  handwriting  of  John  M.  Price,  an 
attorney  at  law.  The  defendant  kept  a 
memorandum  book,  now  lost,  of  his  receipts 
and  expenditures,  and  he  had  the  book  pres- 
ent when  the  settlements  were  made.  The 
persons  making  out  the  settlements  had  the 
use  of  the  book  to  aid  them  in  making  them 
out.  That  the  testimony  does 'not  show  the 
shortage  of  $90  in  the  pension  money  in  the 
settlement  uf  January  6, 1875,  was  the  result 
of  a  design  on  the  part  of  the  defendant  to 
cheat  or  defraud  his  wards,  nor  any  of  them, 
but  the  evidence  tends  rat^lier  to  show  that 
the  item  of  September,  1873,  $G0,  and  March, 
1874,  $30,  were  omitted  by  mistake  or  inad- 
vertence; and  the  testimony  does  not  show 
any  fraudulent  misrepresentations  of  the  de- 
fendant to  the  plaintiff,  nor  to  the  probate 
court,  outside  of  the  omission  of  the  defend- 
ant to  charge  himself  with  said  sum  of  $90." 
The  court  further  found  that  $10  of  the  pen- 
sion money  was  probably  paid  to  John  M. 
Price  for  legal  services,  and  that  there  were 
also  two  little  discrepancies  in  the  accounts, 
amounting  to  26  cents  and  3  cents.  Judg- 
ment was  rendered  in  favor  of  the  defendant, 
and  against  the  plaintiff,  and  of  this  com- 
plaint is  made. 

The  petition  shows  upon  its  face  that 
plaintiff's  claim  is  barred  by  the  statute  of 
limitations,  unless  the  defendant  was  guilty 
of  fraud.  The  final  settlement  in  the  probate 
court,  as  before  stated,  was  on  May  28, 1877, 
and  this  action  was  not  brought  until  the  9th 
of  April,  1886,  nearly  nine  years  after  the 
plaintiff  became  of  age.  The  fimiings  show, 
however,  that  the  plaintiff  did  not  know  of 
any  omission  or  error  in  the  accounts  of  her 
guardian  until  about  the  commencement  of 
this  action.  The  statute  of  limitations  bars 
her  claim,  unless  the  defendant  was  guilty  of 
actual,  constructive,  or  some  other  kind  of 
fraud.  Without  doubt,  if  the  plaintiff  had 
brought  her  action  in  time,  she  could  have 
recovered  for  omission,  accident,  or  mistake, 
if  defendant  had  nut  filed  a  set-off.  But,,  giv- 
ing "fraud"  its  widest  definition,  we  cannot 
see,  upon  the  findings  of  fact  or  the  testimo- 
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ny,  thnt  any  fraud  npon  the  part  of  the  de- 
fendant has  been  established.  He  was  not 
guilty  of  any  cunning,  deception,  or  artifice 
used  to  circumvent  or  chpat  the  plaintiff,  and 
It  does  not  appear  to  us  that  the  omission  in 
the  account  was  injurious  to  the  plaintiCT, 
nor  did  the  defendant  gain  pecuniary  advan- 
tage over  the  plaintiff  by  unfair  means.  If 
there  had  been  no  mistalte  or  omission  in  the 
accounts,  it  is  clearly  evident  that  the  pro- 
bate court  would  have  allowed  the  additional 
sum,  or  the  sum  omitted  to  be  applied  for  ed- 
ucation, clotliing,  and  support  of  the  plain- 
tiff. Tlie  defendant  testiOed  that  he  claimed 
all  the  pension  money  for  tlie  support  of  his 
ward.  The  amount  which  he  accounted  for 
was  all  applied  that  way,  with  tlie  consent  of 
the  probate  court,  and,  if  tlie  additional  K90 
or  other  sums  had  bi-en  reported,  it  would 
also  have  been  charged  to  the  ward  in  the- 
■ame  way.  The  plaintiff  continued  to  reside 
from  the  time  of  the  marriage  of  her  mother 
with  the  defendant  at  the  home  of  the  de- 
fendant until  October  15,  1878,  more  than  a 
year  after  slie  was  of  age.  During  her  mi- 
nority slie  attended  school  part  of  the  time, 
and  took  some  lessons  in  music.  She  was 
treated  as  a  member  of  the  family,  and  it 
must  be  apparent  that  the  amount  of  the  pen- 
sion money  reported  was  not  sufficient  to 
board,  clothe,  and  educate  her.  Again,  the 
defendant  never  charged  anything  whatever 
for  his  time,  trouble,  or  service  as  guardian. 
The  defendant  not  only  testified  that  he 
claimed  tlie  pension  money  not  reported  for 
the  support  of  bis  ward,  but  it  is  apparent 
that  he  expended  a  greater  amount  for  her 
support,  clothing,  etc.,  than  all  the  pension 
money  received  by  hbn.  The  findings  of  the 
court  show  that  the  omission  of  the  $90  and 
the  other  little  sums  were  wholly  uninten- 
tional, and  as  nine  years  have  elapsed  since 
the  tinal  settlement  was  made  with  the  pro- 
bate court,  and  no  fraud  establlslied  or  actual 
wrong  done,  the  plaintiff  cannot  recover.  If 
there  were  any  mere  irregularities  in  the  al- 
lowance of  tlie  charges  for  board,  clothing, 
etc.,  by  the  probate  court,  these  matters  can- 
not be  reviewed  or  corrected  in  this  action. 
The  judgment  of  the  district  court  will  be 
afSrmed;  all  the  justices  concurring. 


(43  Kan.  209) 

BiCR&BOs  V.  TnoMPsoN  et  al. 

(Suprem«  Court  of  Kiin»a».    Feb.  8, 1890.) 

Cbampbkti  Ain>  Maintexanob — Mortoaob»— 

FORBCLOSUKB — PaBTIES— TaX-DeSDS. 

1,  Where  certain  real  estate  is  occupied  by 
peraons  whose  title  ia  defective,  and  R.,  an  attor- 
ney at  law,  writes  to  T.,  the  person  holding  the 
paramount  title,  and  then  the  following'  corre- 
spondence, according  to  the  teatlmony  of  R.,  en- 
sues :  "  I  had  made  two  propositions  to  Dim :  That 
I  would  carry  the  suit  through  the  district  court 
and  the  supreme  court  for  $1,000;  or,  if  he  did  not 
want  to  do  that,  I  would  divide  the  cash  proceeds 
of  the  litigatioa.  He  wrote  to  me,  and  notified  me 
to  bring  the  suit;  sad  he  would  let  me  know  about 
the  terms  afterwards. "  In  pnrsuanoe  of  this  cor- 
respondence, R.  commenced  the  action  in  the  name 
of  T.  as  plaintiff,  signing  the  petition  as  follows. 
"B.,  Attorney  for  the  rialnttS."   Afterwards,  T. 


sold  and  conveyed  the  property  to  R. ;  and  from 
that  time  on  the  action  was  prosecuted  la  the  name 
of  R.  Held,  that  neither  maintenance  nor  obani- 
perty  on  the  part  of  R.  is  shown. 

2.  Where  the  bolder  of  a  mortgage,  long  after 
the  death  of  the  mortgagor,  proceeds  to  foreclose 
his  mortgage,  making  no  person  a  party  to  the  suit 
except  the  holder  of  the  mortgage,  and  the  mort- 
gagor, and  service  of  summons  is  made  by  publica- 
tion, and  the  foreclosure  proceedings  are  prose- 
cuted to  final  determination,  and  a  sheriff's  deed  is 
executed  and  recorded,  held,  that  all  the  foreclos- 
ure proceedings,  including  the  sherifTs  deed,  are 
Toia  as  against  the  heir  of  the  mortgagor  and  the 
grantee  of  sii^h  heir,  although  no  acuon  was  insti- 
tuted questioning  the  validity  of  such  proceedings 
or  deed  for  more  than  five  years  after  the  sheriff's 
deed  was  executed  and  recorded. 

8.  Where  a  tax^deed  shows  upon  its  face  that 
it  was  executed  on  September  7,  1878,  upon  a  tax- 
sale  mcule  on  September  7,  187ii,  held,  that  such 
tax-deed  is  void  upon  its  face,  for  the  reason  that 
It  shows  upon  its  face  that  it  was  executed  one  day 
too  soon;  and  In  such  a  case  the  five-years  statute 
of  limitations  contained  in  section  141  of  the  tax- 
law  will  not  operate  in  its  favor. 
(SuUabuM  by  the  Court) 

Error  from  district  court,  Sumner  county; 
J  T.  IIkriuck,  Judge. 

A.  A.  liichards,  for  plaintiff  in  error. 
McDonald  <b  Parker,  for  defendants  in  tx- 
ror. 


Yalektinb,  J.  This  was  an  action  in 
the  nature  of  ejectment,  brouglit  in  the  dis- 
trict court  of  .Sumner  county,  on  December 
18,  1885,  in  the  name  of  Robert  Thompson 
against  Kate  Patterson  and  others,  to  recover 
lot  17,  in  block  59,  in  the  city  of  Wellins?ton. 
Afterwards,  and  with  the  consent  of  the  par- 
ties, A.  A.  Richards  was  substituted  as  the 
plaintiff  in  the  place  of  Robert  Thompson, 
and,  Kate  Patterson  having  died,  the  action 
was  revived  against  William  Thompson,  her 
executor,  and  against  Margaret  J.  Thompson 
and  others,  her  devisees.  The  case  was  tried 
twice  before  the  court  without  a  jury,  the 
second  trial  being  u()On  the  same  evidence  as 
was  introduced  on  the  first  trial,  and  the 
court  found  generally  in  favor  of  thedefend- 
ants  and  against  the  plaintiff,  and  rendered 
judgment  accordingly;  and  the  plaintiff,  as 
plaintiff  in  error,  brings  the  case  to  tliis  court 
for  review. 

The  facts  of  the  case  are  substantially  as 
follows:  On  December  20,  1873,  and  prior 
thereto,  Robert  H.  Thompson  owned  the  land 
in  controversy,  and  on  tliat  day  mortgaged  it 
to  John  (i.  Tucker,  to  secure  the  sum  of 
$2U0,  to  become  due  on  February  20,  1874. 
On  January  25,  1876,  Robert  H.  Thompson 
died  at  Warner,  in  the  state  of  New  Hamp- 
shire, intestate,  leaving  as  his  sole  heir  his 
fatlier,  Robert  Thompson.  On  August  8, 
1877,  the  mortgage  debt  being  overdue,  and 
the  moitgagee  having  no  knowledge  of  the 
death  of  Robert  H.  Thompson,  such  mort- 
gagee commenced  an  action  in  the  district 
court  of  Sumner  county  to  recover  the  mort- 
gage debt,  and  to  foreclose  the  mortgage, 
making  Robert  H.  Thompson,  and  him  alone, 
the  defendant  Service  of  summons  was  ob- 
tained by  publication,  and  the  foreclosure 
proceedings  were  carried  on  to  final  consum- 
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mation;  and  on  September?,  1878.  a  sheriff's 
deed  was  executed  ander  the  foreclosure  pro- 
ceedings to  Christiana  Tucker  for  the  proper- 
ty in  controversy,  and  on  the  same  day  Uiis 
deed  was  recorded.  Also,  on  the  same  day, 
a  tax-deed  was  executed  to  Christiana  Tuck- 
er for  the  same  property,  on  a  tax-sale  made 
on  September  7,  1875,  for  the  taxes  of  1874. 
The  defendants'  title  to  the  propel-ty  in  con- 
troversy is  founded  upon  the  aforesaid  sher- 
iff's deed  and  tax-deed;  and  the  defendants, 
with  their  grantors,  including  Christiana 
Tucker,  have  held  the  possession  of  the  prop- 
erty under  such  sheriff's  deed  and  tax-deed 
continuously  since  about  the  time  when  such 
deeds  were  executed.  Some  time  in  the 
spring  of  1885.  A.  A.  Richardr,  an  attorney 
at  law  at  Wellington,  Kan.,  was  informed  by 
some  person  that  the  title  to  the  property  in 
eontrorersy.  as  held  by  Christiana  Tucker 
and  her  grantees,  was  not  good;  and  from 
that  time  on  u^til  about  November,  1885.  he 
made  extraordinary  effort  to  ascertain  who 
held  the  adverse,  and,  as  he  supposed,  the 
belter  title,  when  finally  he  ascertained,  as 
be  believed,  tliat  the  adverse  and  paramount 
title  was  in  the  aforesaid  Robert  Thompson, 
of  Warner.  N.  H.  After  some  correspond- 
ence belween  Richards  and  Thompson.  Rich- 
ards wrote  to  Thompson,  as  he  states  in  his 
testimony,  as  follows:  "I  had  made  two 
propositions  to  him:  That  I  would  carry  the 
suit  through  the  district  court  and  the  su- 
preme court  for  81,000;  or,  if  he  did  not 
want  to  do  that,  I  would  divide  the  cash  pro- 
ceeds of  tlie  litigation.  lie  wrote  to  me,  and 
notified  me  to  bring  the  suit,  and  he  would 
let  me  know  al)out  the  terms  afterwards." 
In  pursuance  of  this  correspondence,  and  on 
Deceml)er  18, 1885,  Richards  brougiit  this  ac- 
tion in  the  name  of  Thompson  as  plaintiff, 
signing  the  petition  as  follows:  '*A.  A.  RiOH- 
ABDs.  Attorney  for  tlie  Plaintiff."  On  Jan- 
naiy  7,  1886,  Thompson  executed  a  deed  for 
the  property  to  Richards;  the  consideration 
therefor  being  S600.  The  property  was 
then  and  is  now  worth  about  $10,000.  Since 
the  execution  of  the  last-mentioned  deed, 
Richards'  name  was  substituted  for  that  of 
original  plaintiff,  Thompson,  and  the  action 
has  since  that  time  been  carried  on  and  con- 
dncted  in  the  name  of  Richards  as  the  pl^- 
tifl. 

The  princiiMl  questions  urged  in  this  case 
are  wtth  reference  to  Richards'  supposed 
maintenance  and  champerty,  and  to  the  va- 
lidity or  invalidity  of  the  aforesaid  sheriff's 
deed  and  tax-deed.  Under  the  evidence  in 
the  case,  we  do  not  think  any  other  question 
could  seriously  be  presented.  Under  the  evi- 
dence, the  original  title,  which  on  December 
20,  1873,  and  prior  and  subsequent  thereto, 
was  in  Robert  H.  Thompson,  unquestionably 
by  bis  death  passed  to  Robert  Thompson, 
and  by  deed  of  conveyance  passed  from 
Robert  Thompson  to  Richards,  unless  the 
sheriff's  deed  or  tax-deed  has  placed  the  title 
somewhere  else. 

As  to   the  question   of  maintenance  or 


champerty,  we  hardly  think  that  there  is  much 
ground  for  urging  the  same.  It  does  not  ap- 
pear from  the  evidence  that  any  contract 
was  made  between  Thompson  and  Richards, 
except  that  Richards  should  commence  the 
action  for  Thompson.  There  was  no  con- 
tract made  with  reference  to  what  Richards' 
compensation  should  be.  Also,  in  this  state, 
and  under  section  6  of  the  conveyance  act, 
the  purchase  of  the  property  by  Richards 
from  Thompson  was  not  in  violation  of  law. 
Said  section  6  reads  as  follows:  "Sec.  6.  Any 
person  claiming  title  to  real  estate  may,  not- 
withstanding there  may  be  an  adverse  pos- 
session thereof,  sell  and  convey  his  interest 
therein  in  the  same  manner,  and  with  like 
effect,  as  if  he  was  in  ihe  actnal  possession 
thereof. "  Comp.  Laws  1885,  p.  206. 

The  objections  urged  by  the  plaintiff 
against  the  sherifTs  deed  are  as  follows: 
First.  All  the  foreclosure  proceedings  upon 
which  the  sheriff's  deed  is  founded  took  place 
long  after  the  death  of  Robert  H.  Thompson, 
the  mortgagor,  and  the  only  defendant  in 
such  foreclosure  proceedings.  Second.  No 
summons  was  ever  issued  or  served  in  the 
foreclosure  proceedings.  The  service,  how- 
ever, was  by  publication.  Third.  There 
was  no  foreclosure  decree  in  the  foreclosure 
proceedings.  It  would  seem  from  the  record 
that  tills  is  a  mistake.  Fourth.  The  sheriff's 
deed  was  executed  on  September  7,  1878,  up- 
on a  judgment  stated  in  the  sherlll's  deed  to 
have  been  rendered  on  November  15,  1878. 
The  judgment  was  in  fact  rendered  on  No- 
vember 15.  1877.  The  first  objection  urged 
against  the  sheriff's  deed,  we  think,  is  suffi- 
cient. In  this  state  a  moi-tgagee  has  no  title 
or  estate  in  the  mortg^ed  property.  The 
whole  title  and  estate  remains  in  the  mort- 
gagor, and  the  mortgagee  obtains  nothing 
but  a  lien  upon  the  mortgaged  property  to  se- 
cure the  payment  of  his  debt;  and  when  he 
forecloses  the  mortgage  the  foreclosure  is  In 
the  nature  of  a  personal  action,  as  against 
the  mortgagor,  to  recover  the  mortgage  debt, 
with  the  additional  remedy  to  enforce  hia 
mortgage  lien.  He  obtains  a  personal  judg- 
ment against  the  mortgagor  for  the  amount 
due  on  the  mortgage,  with  an  order  that  the 
mortgaged  property  shall  be  sold  to  satisfy 
the  judgment,  and  that,  in  case  the  mort- 
gaged property  does  not  satisfy  the  judg- 
ment, then  that  a  general  execution  may  be 
issued  for  the  remainder.  Of  course,  he 
may  make  other  persons  than  the  mortgagor 
— persons  who  are  interested  in  the  mort- 
gaged property — parties  to  the  action;  but,  if 
he  does  not  do  so,  then  the  foreclosure  pro- 
ceedings as  to  such  other  persons  will  be  void. 
In  the  present  foreclosure  action,  Robert 
Thompson  was  not  a  party;  but  the  only 
parties  were  the  holders  of  the  mortgage,  aa 
the  plaintiffs,  and  Robert  H.  Thomjjeon,  the 
mortgagor,  as  the  defendant.  Now,  the  fact 
that  tlie  mortgagor,  the  only  defendant  in  the 
action,  was  dead  long  before  the  foreclosure 
action  was  commenced,  we  think,  rendered  the 
whole  of  the  foreclosure  proceedings  absolute 
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ly  nail  and  void.  In  this  connection,  see  Green 
V.  McM  iirtry ,  20  Kan.  189.  Under  tlie  laws  of 
some  of  the  states,  where  the  niorigagee  has 
the  legal  title  to  the  mortgaged  property,  and 
where  he  may  take  the  possession  of  the 
mortgaged  property  after  condition  broken, 
and  where  he  may  have  a  strict  foreclosure 
of  bis  mortgage,  this  might  be  different. 
But  our  laws  will  not  tolerate  these  things. 
We  think  the  sheriff's  deed  is  void;  and,  as 
none  of  the  proceedings  upon  which  thedeed 
is  founded  were  against  Robert  Thompson, 
the  real  owner  of  the  property,  we  do  not 
think  that  any  statute  of  limitations  has  so 
run  as  to  make  the  deed  good  as  against  him 
or  his  grantee,  Richards.  Indeed,  all  the 
proceedings  anterior  to  the  sheriff's  deed, 
and  upon  which  it  is  founded,  are  also  void. 
They  never  had  the  slightest  validity  as 
against  any  person. 

The  tax-deed  is  alleged  by  the  plaintiff  to 
be  void  for  the  following  reasons:  First,  the 
tax-deed  was  executed  on  September,  7, 1878, 
on  a  tax-sale  made  September  7, 1875,  one  day 
too  soon,  and  is  therefore  void;  second, 
the  tax-deed  shows  that  the  property  was 
sold  at  the  tax-sale  to  Sumner  county,  and 
does  not  siiow  that  Sumner  county,  or  any 
officer  for  it,  ever  assigned  tlie  tax-sale  cer- 
tificate: third,  the  tax-deed  shows  that  the 
tax-sale  certificate  was  assigned  by  Whitney 
R.  Tucker,  as  administrator  of  the  estate  of 
John  6.  Tucker,  to  Christiana  Tucker,  who 
obtained  the  tax-deed,  but  does  not  sliow  that 
Whitney  R.  Tucker  ever  had  any  power  or 
rightful  authority  to  make  such  an  assign- 
ment. We  tliink  the  first  ground  for  claim- 
ing that  the  tax-deed  is  void  is  sufficient  It 
has  uniformly  been  lield  by  this  court  that  the 
original  owner  of  land  sold  for  taxes,  or 
liis  grantee,  must  have  the  full  time  of  three 
years,  as  given  to  him  by  statute,  within 
which  to  redeem  his  Innd  from  the  taxes, 
before  any  tax-deed  for  the  land  can  be  legal- 
ly executed,  and  that,  in  the  computation  of 
the  time  given  him  within  which  to  redeem, 
the  day  on  which  the  sale  was  made  must  be 
excluded.  English  v.  Williamson,  34  Kan. 
212,  8  Pac.  Rep.  214;  Cable  v.  Coates,  36 
Kan.  191,  12  Pac.  Rep.  931;  Hill  v.  Timmer- 
raeyer,  36  Kan.  252,  13  Pac.  Rep.  211.  And 
it  has  uniformly  been  held  that  a  tax-deed 
void  upon  its  face  will  not  start  the  statute 
of  limitations  to  running  in  its  favor.  Sboat 
V.  Walker,  6 Kan.  65:  Sapp v.  Morrill,  8  Kan. 
677;  Waterson  v.  Devoe,  18  Kan.  223.  In 
the  present  case  the  tax-deed  was  executed 
one  day  too  soon.  The  tax-sale  was  on  Sep- 
tember 7,  1875.  That  day,  in  computing  the 
time  within  which  the  owner  could  redeem, 
is  to  be  excluded;  and  the  original  owner  and 
his  grantee  had  three  years  after  that  day 
within  which  to  redeem;  and  the  tax  pur- 
chaser and  his  assignees  had  to  wait  three 
years  after  tliat  day  before  they  could  obtain 
their  tax-deed.    In  other  words,  the  taxHleed 


could  not  rightfully  have  been  executed  prior 
to  September  8,  1878.  In  the  present  case 
the  tax-deed  itself  shows  upon  its  face  that 
it  was  executed  one  day  too  soon,  and  there- 
fore no  evidence  aliunde  was  or  is  necessary 
to  show  that  fact  Hence,  upon  such  fact, 
and  the  foregoing  decisions,  the  tax-deed 
must  be  held  to  be  void  upon  its  face,  and 
that  it  has  not  been  cured  by  the  operation 
of  anystatute  of  limitations.  If  thetax-deed 
had  been  valid  upon  its  face,  and  voidable 
only  for  some  extrinsic  matter,  not  including 
a  want  of  jurisdiction  in  the  taxing  otlicers, 
or  that  the  taxes  had  been  paid,  tlien  the  five- 
years  statute  of  limitations,  found  in  sec- 
tion 141  of  the  tax-law,  would  have  made  the 
tax-deed  valid.  But  that  is  not  this  case. 
The  following  cases  are  cited  by  the  defend- 
ants, where  tax-deeds  have  been  spoken  of  as 
being  voidable;  and  from  these  cases  it  is 
claimed  that  the  tax-deed  in  the  present  case 
is  only  voidable,  and  that  the  five-years  stat- 
ute of  limitations,  above  mentioned,  had 
completely  run  in  its  favor  before  this  action 
was  commenced,-and  had  therefore  barred 
any  action  that  could  be  brought  that  would 
have  the  effect  to  defeat  or  avoid  the  tax- 
deed:  English  v.  Williamson,  34  Kan.  213, 
8  Pac.  Rep.  214;  Cable  v.  Coates,  36  Kan. 
191,  12  Pac.  Rep.  931;  Hill  v.  Timmermeyer, 
86  Kan.  252,  13  Pac.  Rep.  211.  In  the  first 
and  third  of  these  cases  the  tax-deeds  were 
in  fact  only  voidable,  for  they  were  not  is- 
sued until  after  the  three  years  given  for  re- 
demption had  elapsed,  and  upon  their  faces 
they  appeared  to  be  valid;  and  they  were  held 
to  be  invalid  simply  because  the  notices  giv- 
en of  the  expiration  of  the  time  for  redeinp-. 
tion  gave  the  owner  less  than  three  years 
within  which  to  redeem  his  property  from 
the  taxes.  In  the  second  case  it  made  no  dif- 
ference whether  the  deed  should  be  called 
void  or  voidable:  for  the  action  to  defeat  the 
tax-deed  in  that  case  was  commenced  long 
before  any  statute  of  limitations  in  favor  of 
the  tax-deed  had  completely  run.  In  that 
action  it  was  necessary  to  hold  that  the  tax- 
deed  was  invalid;  and,  while  the  court  used 
the  word  "voidable"  in  the  opinion,  the  court 
might  properly,  if  it  had  so  chosen,  have  used 
the  word  "void." 

It  is  unnecessary  to  extend  this  opinion 
further.  The  judgment  of  the  court  below 
will  have  to  be  reversed.  This,  perhaps,  is 
unfortunate;  for  possibly  it  may  seem  to  en- 
courage  speculation  and  speculators  in  doubt- 
ful titles.  We  would  hope  not,  and  it  may 
not;  for  the  case  must  go  back  to  the  dis- 
trict court  for  a  new  trial,  and  in  such  new 
trial,  possibly,  something  may  be  shown  that 
will  enable  the  defendants  to  defeat  the  pres- 
ent action.  But  if  they  finally  fail  in  their 
title  they  will  still  not  be  entirely  without  re- 
dress. The  judgment  of  the  court  below  will 
be  reversed,  and  cause  remanded  for  a  new 
trial;  all  the  justices  concurring. 
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(43  Kan.  121) 

City  of  McPherson  v.  Mannino. 
(Supreme  Court  <tf  Kansas.    Feb.  8, 1890.) 
Appeal— AsBiONUENT  of  Ekboe8— Motioh  pob 
Nkw  Tbiau 
Rulings  of  the  district  court,  made  In  the 
course  of  a  trial,  are  not  available  as  grounds  of 
error  in   the  supreme   court,  unless   the  district 
court  has  had  an  opportunity  to  re-examine  and 
correct  tbem  upon  a  motion  for  a  new  trial,  and 
unless  the  overruling  of  that  motion  is  assigned  as 
error  in  the  supreme  court. 
{Syllaims  by  the  Court.) 
Error    from    district    court,    McPherson 
county ;  Prank  Doster,  Judge. 

D.  C.  Welch  and  W.  J.  Travts,  for  plaintiff 
in  error.  Sarle  A  Sawyer,  for  defendant  in 
error. 

JoHKSTON,  J.  £.  J.  Manning  was  walk- 
ing along  tlie  sidewalk  of  a  street  in  McPher- 
son, after  dark,  on  January  26,  1886,  when 
he  fell  and  was  severely  injured.  He  brought 
this  action  agai  nst  the  city  to  recover  $10,000, 
alleging  that  the  injury  was  caused  by  the 
negligence  of  the  city  in  allowing  ice  and 
snow  to  accumulate  on  the  sidewalk,  render- 
ing it  unSt  and  dangerous  to  travel  over,  and 
upon  a  trial  he  recovered  a  judgment  for 
31,000.  The  city  iisks  a  reversal,  insisting 
that  the  flndings  and  verdict  of  the  jury  are 
not  sustained  hy  sufficient  evidence,  and  that 
the  court  erred  in  its  charge  to  the  jury.  A 
motion  for  a  new  trial,  based  on  similar 
grounds,  was  filed  and  overruled,  but  this 
ruling  of  the  district  coui^t  is  not  assigned  as 
error  in  this  court.  The  assignments  of  the 
petition  in  error  are:  "(1)  That  the  court 
erred  in  the  instructions  given  to  the  jury  in. 
this  action;  (2)  that  the  said  court  erred  in 
refusing  to  give  the  iDstructions  which  the 
said  city  of  McPherson  prayed  the  court  to 
give;  (3)  that  said  court  erred  in  admitting 
the  evidence  or  witnesses  of  said  defendant 
to  which  the  city  of  McPherson  objected;  (4) 
that  said  court  erred  in  ruling  out  the  evi- 
dence offered  by  the  said  plaintiff  in  the  trial 
of  said  action ;  (5)  that  there  was  not  suflS- 
cient  evidence  to  suppoii;  the  verdict  of  the 
jury  against  the  said  city  of  McPherson ;  (6) 
that  said  verdict  was  illegally  arrived  at  by 
said  jury;  (7)  for  errors  of  law  occurring  at 
the  trial  of  said  cause,  excepted  to  by  said 
plaintiff."  Thus,  it  will  be  seen,  that  error 
is  not  predicated  on  the  overruling  of  the  mo- 
tion for  a  new  trial;  and  the  silence  of  the 
city  in  this  respect  must  be  regarded  as  an 
acquiescence  in  the  ruling.  All  matters  now 
complained  of  occurred  during  the  trial  of  the 
action,  and  were  subject  to  review  upon  the 
motion  for  a  new  trial.  Such  rulings  can 
only  be  brought  to  this  court  after  the  dis- 
trict court  has  had  an  opportunity  to  re-ex- 
amine and  correct  them  upon  a  motion  for  a 
new  trial,  and,  unless  the  overruling  of  that 
motion  is  assigned  for  error,  they  cannot  be 
considered  here.  Carson  v.  Funk,  27  Kan. 
524;  Clark  v.  Schnur,  40  Kan.  72.  19  Pac. 
Rep.  327;  Landauer  v.  Hoagland,  41  Kan. 
.')20.  21  Pac.  Bep.  645.  Judgment  affirmed; 
all  the  justices  concurring. 
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(43  Kan.  170) 
Stapleton  et  al.  «.  Obr  et  at. 
(Supreme  Court  of  Karuaa.    Feb.  8, 1890.) 
Appeal — Rkoobd — Assignment  of  Errobs — At- 
tachment— D I  ssoLUTioN — ^Effect. 

1.  Where  all  the  evidence  offered  on  the  hear- 
ing of  a  motion  to  dissolve  an  attachment  is  at- 
tached to  an  amended  and  supplemental  answer, 
and  referred  to  as  a  part  thereof,  and  is  certified  to 
properly.  It  becomes  properly  a  part  of  the  tran- 
script in  this  court,  in  proceedings  to  review  al- 
leged errors  apparent  on  the  face  of  the  record. 

2.  Where  an  alleged  error  is  apparent  by  an  er- 
amination  of  the  pleadings  and  judgment,  such  er- 
ror can  be  reviewed  in  this  court  without  a  motion 
for  a  new  trial. 

3.  The  judgment  of  a  court  vacating  an  attach- 
ment is  not  an  adjudication  of  tbe  merits  of  the 
action. 

CSy/taAus  by  Holt,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court.  Lane  county;  S.  J.  Oeborn, 
Judge. 

The  plaintiffs  in  error,  as  plaintiffs,  filed 
their  petition  in  the  Lane  distilct, court,  ask- 
ing for  a  judgment  against  defendant  Orrfor 
$4,544.10,  and  that  certain  lots  held  by  the 
other  defendant,  Julia  E.  Lewis,  be  adjudged 
to  be  the  property  of  said  plaintiffs,  and  that 
her  deed  therefor  from  Orr  be  set  aside,  and 
a  commissioner  be  appointed  to  execute  a 
deed  to  the  same  to  said  plaintiffs.  The 
plaintififs  and  defendant  Orr  were  partners  in 
the  lumber  business  at  Dighton  and  Pierce- 
ville,  under  the  firm  name  of  the  Orr  & 
Stapleton  Lumber  Company.  The  firm  be^ 
came  embarrassed  in  business,  and  the  mem' 
bers  agreed  upon  a  dissolution,  and  did  dis" 
solve  in  May,  1886.  In  the  agreement  for 
dissolution  and  the  settlement  of  the  partner- 
ship affairs  between  themselves  and  the  de- 
fendant Orr,  he  fraudulently  and  fal3ely«  by 
means  of  changed,  altered,  and  false  entries 
in  the  books,  misrepresented  the  accounts 
due  said  firm,  and  the  assets  belonging  to  it, 
with  the  intent  to  defraud  the  plaintiffs,  and 
they  were  misled  by  such  false  statements 
and  changes  in  the  books.  They  further  al- 
lege that  certain  real  estate  which  belonged 
to  the  firm,  describing  it,  was,  in  fraud  of 
plaintiffs'  rights,  transferred  and  conveyed 
by  Orr  to  his  sister,  said  Julia  E.  Lewis.  At 
the  commencement  of  the  action  an  order  of 
attachment  was  issued  out  of  the  district 
court,  and  the  properly  of  Orr  attached. 
There  were  several  grounds  alleged  in  the 
plaintiffs'  affidavit;  among  the  rest,  that  he 
had  fraudulently  contracted  the  debt  and  in- 
curred the  liability  and  obligation  for  which 
this  action  was  brought.  Orr  made  a  motion 
to  dissolve  the  attachment,  which  was  heard 
at  the  December  term  of  the  Lane  district 
court.  The  testimony  upon  this  motion  was 
quite  Toluminoas,  and  is  preserved  in  full. 
The  court  vacated  the  attachment.  At  the 
April  term,  1887,  by  agreement  of  the  parties 
in  open  court,  a  referee  was  appointed  to 
hear  and  determine  said  case,  and  make  a  re- 
port on  or  before  September  24,  1887.  Evi- 
dence was  submitted  before  the  referee,  and 
he  made  findings  of  fact  and  conclusions  of 
law  in  favor  of  the  plaintiffs,  awarding  theiu 
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83,000.  On  motion  of  the  defendants  that 
report  was  set  aside  at  the  October  term, 
1887.  The  defendants,  then,  upon  leave  of 
the  court,  amended  their  answer,  alleging 
that  the  issues  had  been  finally  adjudicated 
by  the  court  at  the  December  terra,  1886,  on 
a  motion  to  dissolve  the  attachment,  and 
annexed  as  exhibits  to  their  answer  the 
afSdavIt  for  attachment,  journal  entry  of  the 
order  of  the  court  dissolving  the  attachment, 
and  the  testimony  taken  upon  the  hearing  of 
said  cause.  Upon  the  pleadings  so  amended, 
this  case  came  on  for  trial,  and  at  the  Oc- 
tober term,  1887.  it  was  found  by  the  court 
that  all  the  issoes  had  been  once  fully  tried 
upon  the  motion  to  dissolve  the  attachment 
herein,  and  a  judgment  rendered  in  favor  of 
defendants  for  costs.  The  plaintiffs  excepted 
to  tlie  judgrment,  and  bring  the  case  here  for 
review. 

William  A.  Calhoun,  Milton  Brown,  and 
Bossiugton,  Smith  <&  Dallas,  for  plaintiffs 
In  error.  Hilan  W,  Porter  and  8.  T.  Venn, 
for  defendants  in  error.^ 

Holt,  C,  (after  stating  the  facts  as 
above.)  The  defendants  say  that  we  cannot 
investigate  the  merits  of  the  action  for  the 
reason  that  no  motion  for  a  new  trial  has 
been  filed.  Where  an  error  is  apparent  upon 
the  face  of  the  record,  a  motion  for  a  new 
trial  is  unnecessary.  In  this  case  the  judg- 
ment was  based  upon  the  pleadings,  and  the 
error  appears,  and  an  exception  was  taken  to 
the  judgment  at  the  time  of  its  rendition.  It 
is  claimed  that  we  cannot  examine  the  testi- 
mony submitted  before  the  district  court 
upon  the  motion  to  dissolve  an  attachment. 
We  could  not,  we  think,  do  so  in  order  to  de- 
termine whether  or  not  the  order  of  dissolu- 
tion was  correct,  but,  as  the  defendant  has 
made  it  a  part  of  his  answer,  we  certainly 
can  treat  it  as  a  part  of  the  pleadings  in  this 
case.  The  defendants  say,  however,  that  the 
evid<>nce  was  not  properly  a  part  of  the  tran- 
script, but  in  their  amended  answer  they 
aver  that  "the  entire  evidence  taken  upon  the 
motion  to  dissolve  the  attachment  is  hereto 
attached,  marked'  Exhibit  A,'  and  made  part 
and  parcel  of  this' answer."  Prom  the  plead- 
ings and  the  judgment  it  is  clearly  shown 
that  the  judgment  is  based  upon  the  fact  that 
the  issues  in  the  case  had  been  once  deter- 
mined upon  the  motion  to  dissolve  the  attache 
ment,  and  the  court  lielJ  that  the  previous 
order  vacating  the  attachment  must  control 
and  be  decisive  of  the  merits  of^the  case. 
Th«  defendants'  theory  is  that  because  the 
testimony  upon  the  motion  to  dissolve  was 
directed  exclusively  to  that  portion  of  the 
affidavit  which  states  that  the  defendant  Orr 
bad  fraudulently  contracted  the  debt  and  in- 
curred the  liability  and  obligation  for  which 
the  above-named  suit  had  l>een  brought,  and 
the  charge  in  the  petition  that  Orr  had  fraud- 
ulently misled  the  plaintiffs  by  making  false 
entries  in  the  firms'  books  and  concealing 
and  misrepresenting  the  accounts,  property, 
and  assets  of  the  firm,  both  allegations  of 


fraud  being  substantially  the  same,  that  the 
issues  joined  by  the  pleadings  had  been  prac- 
tically and  in  fact  determined  by  the  order 
vacating  the  attachment  in  favor  of  defend- 
ant Orr,  for  the  reason,  they  say,  that  unless 
the  plaintiffs  should  establish  that  Orr  prac- 
ticed fraud  and  deceit  in  the  settlement  be- 
tween the  partners  they  would  fail  in  their 
action.  It  is  further  urged  by  the  plaintiffs 
that,  because  all  the  parties  after  the  dissolu- 
tion of  this  attachment  entered  into  an  agree- 
ment in  open  court  to  submit  the  issues  to  a 
referee,  they  are  estopped  by  such  agreement 
to  raise  the  question  of  a  prior  determination 
of  the  case.  It  will  be  unnecessary  to  pass 
upon  this  phase  of  the  case,  though  it  is 
pressed  with  earnestness,  and  many  author- 
ities are  cited  by  the  plaintiffs  to  sustain  their 
theory;  but,  without  examining  or  attempt- 
ing to  determine  it,  we  prefer  to  place  our 
decision  squarely  upon  the  ground  that  an 
order  on  a  motion  to  vacate  an  attachment 
does  not  determine  the  merits  of  tlie  action 
itself.  In  actions  of  this  nature  it  is  con- 
ceded that  the  evidence  would  be  substantial- 
ly the  same,  so  far  as  the  allegations  of  fraud 
are  concerned,  on  a  motion  to  dissolve  and 
vacate  an  attachment,  as  it  would  be  on  the 
trial  of  the  action  upon  its  merits;  yet  the 
manner  of  introducing  the  evidence  might  be 
different,  and  the  trial  upon  the  motion  un- 
like the  one  upon  the  pleadings.  On  a  mo- 
tion to  vacate  an  attachment,  aSldavits  are 
admissible, — very  qften  the  only  evidence  ad» 
mitted.  In  this  case,  however,  the  evidence 
was  given  orally  in  court.  Upon  the  trial  of 
an  action  upon  the  issues  joined,  it  may  be  by 
the  coart  alone,  or  by  the  court  and  a  jury,  as 
to  all  the  issues  of  fact,  or  certain  questions  of 
fact  submitted  to  them  by  the  C9urt,  or,  as  in 
this  ciise,  all  the  issues  uf  law  and  fact  may 
he  submitted  to  a  referee.  If  an  order  dis- 
solving an  attachment  should  be  the  final  de- 
termination of  the  case,  then  the  plaintiffs 
would  be  deprived  of  a  trial  in  tlie  due  and 
regular  way.  They  could  not  liave  their  evi- 
dence submitted  to  a  jury  or  referee.  It 
would  be  disposing  of  the  cause  in  a  collateral 
and  summary  manner,  as  the  proceedings  in 
attachment  are  simply  auxiliary  to  the  action 
itself.  This  is  not  a  new  question  in  this 
state.  In  Bundrem  v.  Denn,  25  Kan.  430,  it 
is  decided  that,  on  a  motion  to  vacate  an  at- 
tachment, the  court  cannot  inquire  into  the 
validity  or  justice  of  the  cause  of  action  for 
the  purpose  of  investigating  its  merits,  but 
may  examine  into  the  alleged  existence  of 
the  grounds  of  attachment  set  forth  in  the 
affidavits,  even  though  they  might  trench  up- 
on that  ground  for  the  purpose  only  of  deter- 
mining whether  the  attachment  should  be 
vacated.  See,  also,  Beriz  v.  Hines,  3  Kan. 
390;  Watson  v.  Jackson,  24  Kan.  442;  Tucker 
V.  Green,  27  Kan.  355;  Schulenberg  v.  Far- 
well,  84  III.  400;  Alexander  v.  Brown,  2 
Disn.  395.  Wliat  is  said  in  Board  v.  Mc- 
Into:ih,  I  Pac.  Uep.  572,  does  not  conflict 
with  anything  said  in  the  opinion.  There 
hail  been  a  motion  in  another  action  to  retax 
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costs,  made  after  the  Judgment,  concerning 
a  question  upon  which  the  parties  were  not 
entitled  to  a  juiy,  as  the  decision  in  such 
cases  is  given  by  the  statute  expressly  to  the 
court.  In  that  opinion  it  is  stated  that  the 
doctrine  of  res  adjudicata  does  not  apply  to 
interlocutory  motions,  so  far  ak  determining 
the  same  subject-matter  again  in  the  miu'e 
regular  form  of  an  action  in  law  or  equity. 
We  recommend  that  the  judgment  be  re- 
versed. 

Per   Cubtam.    It  is  so  ordered;  all  the 
justices  coucurring. 


(43  Kan.  131) 

Bband  «.  Hedwick  et  at. 

(Supreme  Court  of  Kansas.    Feb.  8, 1890.) 

R>pi.BTnT— Btidbngb— WBOsevui.  Dsrsxrioir. 

In  an  action  of  replevin,  wherein  no  order  of 
delivery  was  issued,  for  the  possession  of  a  ware- 
hoDse,  treated  by  all  parties  as  personal  property, 
between  the  party  claiming  to  be  the  owner  and 
the  sheriff  and  his  deputies,  who  levied  upon  it  as 
the  property  of  another  than  the  plaintiff,  and  the 
sheriff's  return  on  the  execution  showed  that  the 
baildinK  was  levied  upon,  but  was  silent  as  to  tak- 
ing it  in  his  possession,  and  upon  the  trial  the 
plaintiff  testined  that  she  had  kept  the  key,  and 
used  and  permitted  others  to  use  the  bnilding,  since 
tlie  levy,  and  that  the  defendants.oould  not  get  into 
it  unless  they  broke  the  lock,  held  no  wrongful  do- 
tentlon  by  the  defendants  was  shown ;  and  jurther 
IteUt,  there  was  no  error  in  sustaining  defendants' 
demurrer  to  the  evidence. 

(SulUOms  by  Holt,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Johnson  county;  J.  P.  Hinoman, 
Judge. 

Action  of  replevin,  by  Abbie  Brand  against 
W.  P.  K.  Hedwick,  C.  V.  Townley,  and  Joel 
Cochran,  to  recover  possession  of  a  ware- 
bouse. 

John  T.  Little,  for  plaintiff  in  error.  S. 
L.  Burgess,  for  defendants  in  error. 

Holt,  G.  This  was  an  action  of  replevin, 
broogiit  by  plaintiff  in  ernir,  Abbie  H.  l^rand, 
against  defei\dants,  to  recover  poaspssion  of 
a  warehouse  standing  on  the  right  of  way  of 
tlie  Kansiis  City,  Fort  Scott  &  Gulf  Railroad, 
in  the  city  of  Olathe.  The  answer  of  de- 
fendants was  a  general  denial.  After  all  the 
evidence  of  plaintiff  was  introduced  In  court, 
the  court  sustained  a  demurrer  thereto. 

From  tfie  testimony  it  appears  tliat  this 
building  was  40x6U  feet.  It  was  treated  by 
all  parties  as  personal  property;  all  the  trans> 
fers  being  ordinary  bills  of  sale,  coming  from 
the  original  owner,  through  the  husliand  of 
plaintiff,  to  her.  An  execution  was  issued 
out  of  the  Johnson  dlBtrit-t  court  on  a  judg- 
ment in  favor  of  Bovard  &  Diukson  against 
Brand,  the  husband  of  plaintiff,  and  Henri- 
etta Miller;  and  thix  building  was  levied  upon 
July  21,  18»6,  to  satisfy  it.  Upon  the  15th 
of  August,  plaintiff  began  an  action  in  re- 
plevin; but  no  order  of  delivery  w%s  asked 
or  issued.    The  aai»  object  raised  hj  the  de- 


murrer to  the  evidence  was  that  no  proof  bad 
l)een  offered  to  show  that  the  defendants  had 
wron^^fully  detained  the  property  from  plain- 
tiff, claiming,  on  the  contrary,  that  plaintiff 
had  continuous  possession  of  the  warehouse. 

By  an  examination  of  the  plaintiff's  own 
testimony,  we  And  that,  although  she  testified 
she  believed  she  had  not  had  possession,  yet 
she  said  she  had  given  persons  permission  to 
put  in  wheat,  a  little  cual,  kept  her  own  fnn- 
ning-miU  in  there,  and  allowed  several  parties 
to  use  it  after  the  building  was  levied  upon 
by  the  defendants,  and  then  further  said,  in 
answer  to  Mr.  Burgess,  who  conducted  the 
cross-examination:  "Question.  You  had  the 
key  tothisbuililinir,  didyou?  Atistrer.  Yes, 
sir.  Q.  Have  always  had  the  key,  didn't 
you?  A.  Yes,  sir.  You  didn't  succeed  in 
gelling  it  away  when  you  sent  your  man  to 
get  it.  Q.  We  never,  had  it,  have  we?  A. 
No,  sir.  Q.  We  have  never  been  in  that 
building?  A.  No,  sir.  You  haven't.  You 
didn't  get  the  key  when  you  sent  your  man 
after  it.  Q.  We  never  have  been  in  there, 
have  we?  A.  Yes;  I  guess  you  have  been 
in  there.  But  yuu  were  not  sharp  enough  to 
get  the  key.  Q.  Will  you  tell  the  jury  when 
we  have  been  in  there, — any  of  the  defend- 
ants? A.  I  don't  know.  I  think  you  were 
in  there  yourself  when  the  house  was  open. 
Q.  Are  you  certain  of  that?  A.  I  think  I  saw 
you  outside.  I  don't  know  that  you  were  in 
there,  but  I  think  I  saw  you  at  the  door. 
*  *  *  Q.  You  could  not  tell  whether  the 
defendimls  have  been  in  there?  A.  No,  sir. 
Q.  They  have  never  had  possession  of  the 
building,  have  they,  Mrs.  Brand?  A.  No. 
sir.  In  one  sense  of  the  word,  they  have  not, 
because  I  always  carried  the  key.  Q,  And 
yuu  have  gcme  into  that  building,  and  out  of 
that  building,  when  you  pleas-.'d.  Iiaven't  you  ? 
A.  Yes,  sir.  Q.  No  one  else  could  get  in 
without  your  permission,  could  they,  unless 
they  broke  the  lock?  A.  No,  sir.  Q.  You 
now  have  it  in  your  possession,  have  yuu  not? 
A.  I  have  the  keys  in  my  possession.  Q. 
You  went  in  and  out  as  you  pleased,  didn't 
you?  Just  go  on  and  tell  this  jury  whether 
you  did  or  not.  A.  Yes,  sir.  I  went  in  if 
it  was  necessary  for  me  to  do  it.  Q.  Now  you 
may  tell  the  jury  if  it  isn't  true  that  you  had 
access  to  that  bnilding,  and  went  in  and  out 
when  you  pleased.  A .  I  had  the  keys  to  the 
door,  of  course.  Q.  Will  you  answer  my 
question,  please?  Did  you  go  in  and  out 
when  you  wanted  to?  A.  I  could.  Q.  There 
was  noneto  prevent  you?  A.  Certainly  not. 
I  had  the  keys  to  the  door." 

From  this  testimony  of  the  plaintiff  it  is 
apparent  that  there  was  no  detention  of  the 
property  from  her.  The  basis  of  the  action  in 
replevin  wsis  a  wrongful  detention.  Failing 
to  show  any  detention,  the  plaintiff  failed  to 
establish  her  cause  of  action.  The  return  of 
the  officer  shows  that  he  simply  levied  upon 
the  building,  and  offered  it  for  sale.  There 
is  nothing  to  show  that  he  took  it  in  his  pos- 
sesion. We  believe,  under  the  evidence  in 
this  case,  that  the  judgment  of  the  court  was 
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correct,  and  therefore  recommend  that  it  be 
affirmed. 

Per  Curiam.     It  is  bo  ordered;  all  the 
justices  concurring. 


Trustee, 


(43  Kan.  134) 

Union  PAa  Rt.  Co.  v.  Kindred, 
et  al. 
(Supreme  Court  of  Kansas.    Keb.  8, 1890.) 

Advbrsb  Possession  —  Railroad  Companies  — 
RiOHT  OF  Wat — Defect  of  Parties — Waiver. 

1.  The  case  of  Smith  ▼.  Smith,  84  Kan.  293,  8 
Pao.  Rep.  385,  followed. 

2.  Where  abutting  or  adjoining  land-owners 
cultivate  and  occupy  a  part  of  the  right  of  way 
granted  by  congress  as  an  easement  to  a  railway 
company,  such  possession  must  be  regarded  as  per- 
missive only,  and  aot  hostile  or  adverse,  so  as  to 
confer  title." 

8.  If,  in  a  petition  filed  In  a  civil  action,  there 
is  a  defect  of  parties,  but  no  objection  is  taken 
thereto,  either  by  demurrer  or  answer,  the  defend- 
ant is  deemed  to  have  waived  the  same. 
{Sullabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Miller,  Judge. 

A.  L.  Willtama  and  Charles  Monroe,  for 
plaintiff  in  error.  Winfidd  Freeman,  for 
defendants  in  error. 

HoRTON,  G.  J.  This  was  an  action, 
brought  in  the  court  below,  by  the  Union 
Pacific  Railway  Company  against  J.  W.  Kin- 
dred, trustee  of  Delaware  township,  and 
Robert  Barnwell,  overseer  of  a  road-district 
in  the  same  township,  in  Wyandotte  county, 
to  enjoin  and  restrain  them  from  opening  or 
constructing  a  public  highway  upon  the 
right  of  way  of  the  company.  The  Union 
Pacific  Railway  Company  was  created  by 
the  consolidation  of  the  Union  PaciTic  Rail- 
road Company,  the  Kansas  Pacific  Railway 
Company,  and  the  Denver  Pacific  Railway 
&,  Telegraph  Company,  and  by  virtue  of  such 
consolidation  became  possessed  of,  and  has 
ever  since  held,  possessed,  and  controlled, 
all  the  property  of  each  of  the  constituent 
companies.  The  Kansas  Pacific  Railway  Com- 
pany, one  of  the  constituent  companies,  was 
the  successor,  by  change  of  name,  of  the 
Union  Pacific  Railroad  Company,  Eastern 
Division,  and  the  Leaven  worth.  Pawnee  & 
Western  Riiilroad  Company,  under  which  last 
name  it  was  chartered  by  the  territorial  leg- 
islature of  Kansas,  and  is  the  same  company, 
mentioned  by  its  various  names  in  the  act  of 
congress  entitled  "An  act  to  aid  in  the  con- 
struction of  a  railroad  and  telegrnph  line  from 
the  Missouri  river  to  the  Pacific  ocean,  and 
to  secure  to  the  government  the  use  of  the 
same  for  postal,  military,  and  other  pur- 
poses," approved  July  1,  1862.  and  the  other 
acts  amendatory  and  supplemental  theri^to. 
Congress,  by  the  second  section  of  the  act  of 
July  1, 1862,  granted  the  right  of  way  for  the 
railro.id  through  the  Delaware  Diminished 
Indian  Reservation,  and  agreed  to  extingtiish 
89  rapidly  as  might  be  the  Indian  title  re- 
quired for  such  right  of  way.    This  grant 


was  for  400  feet,— 200  feet  In  width  on  each 
side  of  the  railroad.  Grinter  v.  Railway  Co., 
23  Kan.  642.  Tlie  trial  court  made  the  fol- 
lowing findings  of  fact:  "That  the- railroad 
of  plaintiff  and  the  proposed  highway  is  in 
what  is  known  as  the  *  Delaware  Diminislipd 
Indian  Reservation;'  that  the  proposed  high- 
way is  within  200  feet  of  the  railroad  track 
of  the  company,  but  not  within  50  feet  there- 
of; that  the  railroad  was  built  in  1863  or  1864 
through  the  Indian  reserve,  and  lias  been  op- 
erated by  it  through  the  reservation  ever 
since." 

It  is  conceded  in  the  record  t?iat  no  notice 
of  the  meeting  of  the  viewers  to  view  the 
proposed  highway  was  ever  served  upon  the 
railway  company.  Therefore  the  commis- 
sioners had  no  power  or  authority  to  direct 
the  trustee  or  road  overseer  to  open  and  con- 
struct the  highway.  State  v.  Parry,  23  Kan. 
731;  Commissioners  ▼.  Cartter,  30Kan.581, 1 
Pac.  Rep.  814;  Troy  v. Commissioners,  32  Kan. 
507,  4  Pac.  Rep.  1009;  SUte  v.  Horn.  34  Kan. 
556;  9  Pac.  Rep.  208.  The  trial  court  held  that 
under  the  pleadings  the  title  to  the  land  taken 
for  the  proposed  highway  was  in  dispute,  and 
for  that  reason  refused  to  grant  the  injunc- 
tion. It  is  trne  that  the  defendants  claim 
the  title  is  in  controversy,  but  an  examina- 
tion of  this  claim  shows  it  is  not  tenable. 
The  railway  company  obtained  this  right  of 
way  or  easement  from  congress.  12  U.  8. 
St.  at  Large,  pp.  489-498,  §  2;  Grinter  v. 
Railway  Co.,  supra.  Tiie  company  does  not 
own  the  fee. 

The  validity  of  the  act  of  congress  is  not 
contested;  nor  is  it  denied  that  the  railway 
company  obtained  a  grant  of  400  feet  through 
the  Indian  reservation  for  its  right  of  way. 
All  that  is  claimed  upon  the  question  of  title 
by  the  defendants  is  that  the  abutting  land- 
owners, by  cultivation  and  inclosures,  hav> 
held  adverse  possession  of  a  part  of  the  ease- 
ment or  right  of  way  of  the  railway  com- 
pany for  a  greater  length  of  time  than  that 
required  by  the  statute  of  limitation.  In 
Railway  Co.  v.  Allen,  22  Kan.  285,  this  court 
decided  that  where  the  railway  company  haa 
only  an  easement  the  proprietor  of  the  soil 
retains  the  fee  of  the  land  and  his  right  for 
every  purpose  not  incompatible  with  the 
rights  of  the  railway  company.  This  rule  is 
recognized  everywhere. 

Although  the  abutting  land-owners  have 
cultivated  and  inclosed  part  of  the  right  of 
way  granted  by  congress,  tliis  possession  can- 
not be  considered  as  hostile  or  adverse.  It 
must  be  regarded  as  permissive  only.  If  the 
fee  of  the  land  belongs  to  the  United  States, 
then  the  abutting  laud-ownerscan  acquire  no 
title  or  claim  by  possession  or  limitation. 
Smith  V.  SinitI),  34  Kan.  293. 8  Pac.  Rep.  38J. 
If  the  abutting  land-owners  own  the  fee  at 
the  right  of  way,  they  may  use  the  land  in 
any  way  not  inconsistent  with  the  paramount 
riglits  of  the  railway  company;  but  such  use 
will  not  give  them  adverse  possession,  so  as 
to confe.'.  title.  Kirk  v.  Smith.  9  Wheat.  241; 
McClellaud  v.  Miller,  28  Ohio  St.  488:  Rail- 
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way  Co.  v.  Harris,  28  Kan.  206:  In  re  Rail- 
way Co.,  20  Amer.  &  Ehr.  R.  Cas.  196;  Sapp 
V.  Railway  Co.,  51  Md.  115. 

Again,  under  the  great  weight  of  author- 
ity,  neither  the  defendants  nor  the  county 
coinmissioners  of  Wyandotte  county  could 
open  or  construct  a  public  highway  parallel 
with  the  tracic  of  the  railway  on  the  right 
of  way  granted  by  congress.  Pierce,  R. 
B.  155,  states  the  law  as  follows:  "Thus, 
if  a  railroad  is  authorized  twtween  certain 
points,  and  if  necessarily,  or  In  the  usual  and 
convenient  course,  it  will  cross  highways  or 
other  railroads,  it  may  be  laid  across  thera, 
even  without  any  express  preference  to  them 
in  the  authority.  Sucli  crossing,  being  nec- 
essary to  the  enjoyment  of  the  second  grant, 
and  not  essentially  impairing  the  Qrst,  is  pre- 
sumed to  be  authorized.  But,  on  the  other 
hand,  the  riglit  to  take  exclusively  the  loca- 
tion made  under  the  6rst  grant,  or  any  part 
of  it,  or  to  lay  tracks  longitudinally  for  a 
considerable  distance  upon  it,  ought  to  be  ex- 
pressly conferred  or  implied  only  where  other- 
wise effect  could  nut  be  given  to  the  second 
grant."  Mills,  Em.  Dom.  §  46,  says:  "Un- 
der a  general  authority  to  condemn  lands  for 
streets,  a  street  may  be  laid  out  across  a 
railroad,  but  not  longitudinally  on  the  rail- 
road track.  Under  general  laws,  property 
cannot  be  taken,  where  the  appropriation  will 
destroy  or  impair  the  exercise  of  the  fran- 
chises of  another  corporation,  unless  th& 
power  to  take  is  given  in  express  terms,  or 
arises  from  a  necessary  implication.  The 
riglit  to  lay  a  street  across  a  railroad  track 
arises  from  a  necessary  implication. "  Lewis, 
£m.  Dom.,  also  says:  "A  general  authority 
to  lay  out  highways  and  streets  is  sufficient 
to  authorize  a  lay-out  across  the  right  of  way 
of  a  railroad.  '•  •  *  An  authority  to  lay 
out  a  highway  across  the  track  of  a  railroad 
company  Is  author!  <  to  cross  all  the  tracks 
at  any  place.  But  under  a  general  authority 
to  lay  out  highways  a  part  of  the  right  of  way 
of  a  railroad  cannot  be  tiiken  longitudinally; 
nor  can  the  way  be  laid  through  depot 
grounds,  shops,  and  the  like,  which  are  de- 
voted to  special  uses  iu  connection  with  the 
road,  and  necessary  to  its  operation,  and  in 
constant  use  in  connection  therewith."  Sec- 
tion 266. 

The  record  does  not  show  that  the  proposed 
highway  cannot  reasonably  be  built  without 
appropriating  the  right  of  way  already 
granted  to  the  use  of  the  railway  company; 
and  the  petition  which  was  presented  to  the 
board  of  county  commissioners  for  the  locu- 
tion of  the  higbwaydid  not  ask  that  it  should 
be  established  upon  the  right  of  way  of  the 
Union  Facilic  Railway  Company,  but  only  as 
near  to  the  right  of  way  of  the  company  as  a 
good  road  could  be  made.  When  the  track 
of  the  railway  company  was  first  built,  and 
the  business  of  the  company  was  limited,  all 
of  its  grant  was  not  necessary  for  a  right  of 
way;  but  in  giving  such  an  extensive  ri^'bt 
uf  way  it  is  evident  that  congress  intended  it 
might  be  enjoyed  or  used  by  the  railway  com- 
v.23p.no.2— 8 


pany  whenever  its  business  or  necessities  de- 
manded. 

In  the  brief  filed  by  the  defendants  it  is  al- 
leged that  there  is  a  defect  of  parties  because 
the  board  of  commissioners  of  Wyandotte 
county  is  not  joined  as  a  defendant.  We 
think  the  county  of  Wyandotte  might  very 
properly  have  been  made  a  defendant  at  the 
instance  of  either  party  or  of  the  court;  but 
as  no  demurrer  was  filed  to  the  petition,  and 
as  the  alleged  defect  was  not  taken  advantage 
of  by  answer,  the  defendants  have  waived 
the  same.  Section  91,  Civil  Code;  Poirier  v. 
Fetter,  20  Kan.  47.  Upon  tne  findings  of 
fact,  the  judgment  will  be  reversed  and  the 
cause  remanded,  with  direction  to  the  court 
below  to  grant  the  injunction  prayed  for;  all 
the  justices  concurring.   . 


~  .(«  Kan.  145) 

SouTHEBN  Kan.  Ry.  Co.  o.  Robbins. 
{Supreme  Court  of  Kamas.     Feb.  8, 1890.) 

DBPOSITIONS— HaSTBB  ■  AXD    SeRVAKT — iNJtJHT    TO 

Servant  —  Costbibutobt  Neolioencb  —  Evi- 
dence. 
1.  A  deposition  taken  in  the  absence  of  the  op- 
posing party,  a  sbort  distance  from  the  office  stat- 
ed in  the  notice,  will  not  be  suppressed,  where  it 
appears  that  on  the  same  day  the  counsel  for  the 
opposing  party  appeared,  and  by  consent  of  all  the 
deposition  was  opened,  and  the  witness  recalled 
and  cross-examined. 

8.  Where  one  of  the  issues  to  be  tried  is  wheth- 
er the  person  injured  was  in  the  exercise  of  ordi- 
nary care,  and  there  were  eye-witnesses  as  to  bis 
conduct  at  the  time  of  the  injury,  the  opinions  of 
experts  as  to  whether  be  was  generslly  a  careful 
and  skillful  man  is  not  competent  evidence. 

8.  evidence  of  the  practice  and  usage  of  oth. 
era  in  climbing  the  ladder  of  a  box-car  when  a 
train  is  in  motion,  such  as  deceased  fell  from,  Is 
not  admissable  to  prove  due  care  on  his  part  at  the 
time  of  the  accident. 
.  (SyUnbug  by  the  Coitrt.) 

Error  from  district  court,  Franklin  coun- 
ty; A.  W.  Benson,  Judge. 

George  R.  Peck,  A.  A.  ffurd,  and  Robert 
Dunlap,  for  plaintiff  in  error.  H.  P.  Welih 
and  John  W.  D^ord,  for  defendant  in  error. 

Johnston,  J.  On  June  30, 1886,  John  P. 
Patterson  was  employed  in  the  service  of  the 
Southern  KansaS  Railway  Company,  as  a 
passenger  conductor.  At  that  time  a  Sun- 
day-School assembly  was  in  session  at  Otta- 
wa, and  the  railway  company  were  running 
excursion  trains  from  several  points  in  the 
state  to  that  place.  On  the  morning  of  tlie 
day  mentioned  Patterson  went  from  Ottawa 
to  Lawrence  in  charge  of  a  passenger  train, 
'vfhere  it  was  loaded  with  excursionists  bound 
'or  the  assembly  at  Ottawa.  On  the  return 
trip  he  stopped  at  Baldwin  City,  where  there 
were  a  number  of  people  intending  to  join 
the  excursion  to  Ottawa,  and,  being  short  of 
passenger  cars  to  accommodate  them,  the 
company  had  placed  lW9  cabooses  and  a  box- 
car, temporarily  arranged  for  passengers,  on 
a  side  track,  and  directed  Pattei-son  to  at- 
tach them  to  the  rear  of  his  train,  for  the 
use  of  passengers.  Jhere  is  testimony  to  the 
effect  that  Patterson  was  directed  to  place 
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the  cars  in  his  train  in  the  same  order  that 
they  were  standing,— first  a  caboose,  then 
the  box-car,  and  then  another  caboose;  and 
this  was  the  order  in  which  they  were  at- 
tached to  the  train.  After  the  train  left 
Baldwin  City,  Patterson  proceeded  to  collect 
fares,  beginning  at  the  front,  and  passing 
towards  the  rear,  of  the  train.  When  he  had 
completed  tailing  fares  in  the  firat  caboose, 
he  passed  out  of  the  rear-door,  and  proceeded 
to  climb  over  tlie  box-car,  in  an  effort  to 
reacli  the  otiier  caboose,  in  wliich  there  were 
passengers.  There  were  no  doors  in  the 
ends  of  the  car,  nor  any  platforms  on  the 
ends  of  tlie  same,  and  the  only  way  to  get 
over  the  car  was  to  climb  up  a  ladder  on  the 
side  and  near  ilie  corner  of  the  car,  madf*  of 
iron  ro<Is,  called  " liand-holds"  or  "rungs," 
which  were  screwed  to  the  side  and  top  of 
the  ear.  These  rods  were  atiout  a  foot 
apart,  and  extended  out  from  tlie  side  of  the 
car  about  three  inches.  Whilti  he  was  in  the 
act  of  ascending  this  ladder,  the  train  was 
running  at  a  rapid  rate,  and  just  as  it  passed 
over  a  bridge  he  in  some  way  fell  from  tlie 
car,  and  was  fatally  injureil.  The  witnesses 
who  saw  the  occurrence  state  that  he  had 
nearly  reached  the  top  of  the  car,  when  he 
appeared  to  grasp  with  one  hand  for  a  rung 
which  sliould  have  been  upon  the  top  of  tlie 
car,  liut  proliably  was  not.  and  at  the  same 
time  let  go  his  hold  upon  the  top  rung  on  the 
side  of  the  car  with  the  otiier  hand,  when  he 
reeled  baclc.  and  ft-U  from  the  train.  He  was 
found  lying  in  the  aujicle  of  two  braces  of  the 
bridge,  liis  skull  fractured,  and  his  left  leg 
broken.  He  was  unconscious  when  found, 
and  remained  so  until  his  death,  which  oc- 
curred the  day  of  the  accident.  This  action 
is  liroiight  by  the  representative  of  the  de- 
ceased, to  recover  damages  fur  the  benefit  of 
tlie  widow  and  child,  it  being  alleged  that 
his  life  was  lost  in  consequence  of  tiie  negli- 
gence of  the  railway  company.  The  compa- 
ny alleged  and  contended  that  Patterson  was 
guilty  of  negligence  contributing  to  the  ac- 
cident. The  plaintiff  prevailed,  and  recov- 
ered a  judgment  for  $5,500. 

Errors  are  assigned  here  upon  the  rulings 
of  the  court  in  admitting  evidence.  The  dep- 
osition of  a  witness  was  received  ttiat  was 
not  talten  in  the  exact  place  stated  in  the  nc- 
tice.  The  notice  named  the  office  of  Win- 
slow  P.  Hyatt,  Colorado  street,  Pasadena, 
Los  Angeles  county,  Cal.,  as  the  place  of  tak- 
ing the  deposition;  but,  as  lie  had  moved 
about  a  block  away  on  another  street,  the  no- 
tary met  the  plaintiff's  attorney  at  that  place 
at  the  proper  time,  and  adjourned  tlie  taking 
of  the  deposition  to  another  office,  on  anoth- 
er street  in  Pasadena,  and  there  the  deposi- 
tion was  continued,  completed,  sealed  up, 
and  properly  addressed.  In  the  afternoon  of 
that  day,  the  attorney  for  the  defendant  was 
found,  and  informed  what  had  been  done, 
and,  by  consent,  the  deposition  was  tlien 
opened,  and  the  witness  was  recalled  and 
cross-examined  by  defendant's  attorney.  Tlie 
court  properly  refused  to  suppress  the  depo- 


sition. The  taking  of  a  deposition  at  an- 
other place  than  that  stated  in  the  notice,  in 
the  absence  of  the  opposing  party,  is  a  suffi- 
cient objection  to  the  deposition;  but  the  ir- 
regularity was  cured  by  the  voluntary  ap- 
pearance o,f  the  defendant's  counsel  at  the 
place  where  the  deposition  was  taken,  and 
his  participation  in  tlie  proceeding.  It  is 
important  that  the  deposition  should  be  taken 
ut  the  place  mentioned  in  tlie  notice;  but  the 
notice  is  only  given  to  furnish  the  opposing 
party  an  opportunity  to  appear,  and  therefore 
the  appearance  waives  a  defect  in  tlie  notice  or 
the  irregularity  of  a  cliange  iu  the  place  of 
taking  the  deposition.  None  of  ttie  objec- 
tions to  the  deposition  can  be  sustained. 

A  witness  was  asked,  and  over  objec- 
tion was  permitted  to  state,  whether  the  de- 
ceased was  a  careful  and  skillful  railroad 
man.  This  was  clearly  erroneous.  Tlie 
question  wliether  Pattera<m  exercised  due 
care  in  tliis  particular  instance  was  an  im- 
portant issue.-  It  was  alleged  that  he  was 
guilty  of  negligence,  and  it  was  contended 
tliat  the  absence  of  the  hand-hold  on  the  top 
of  the  car  was  an  obvious  danger,  and  appar- 
ent to  any  one,  and  that  to  ascend  a  perpen- 
dicular ladder  in  the  manner  in  whicli  lie  did, 
by  letting  go  his  hold  of  the  rung  on  tiieside 
of  the  car  before  laying  hold  of  the  rung  on 
the  top  of  the  car,  was  negligence.  The  is- 
sue of  his  want  of  ordinary  care  was  before 
.the  jury,  and  there  was  much  testimony  sub- 
mitted concerning  liis  conduct  at  tlie  time  of 
the  injury.  There  were  eye-witnesses  pres- 
ent who  at  the  trial  described  the  manner  in 
wliich  he  ascended  the  ladder,  and  the  care 
which  he  exercised  at  the  time  the  accident 
occurred;  and  iienoe  there  was  no  necessity 
nor  propriety  in  admitting  the  opinion  of  an 
expert  as  to  whether  lie  was  generally  a  care- 
ful and  skillful  man.  The  determination  of 
whether  he  was  exercising  due  Ciire  when  he 
fell  from  the  car  does  not  depend  upon  the 
care  exercised  by  him  at  otiier  times,  or 
whether  be  was  usually  careful  in  the  per- 
formance of  his  duties  as  a  railroad  man,  but 
does  depend  upon  his  conduct  at  tlie  time  of 
the  accident.  The  witness  who  gave  the  tes- 
timony was  a  conductor  on  the  same  railroad, 
liad  been  acquainted  with  him  fora  year,  and 
claimed  to  have  the  tneaiia  of  knowing  as  to 
whether  he  was  a  careful  railroad  man,  and 
his  testimony  may  have  had  much  weight 
with  the  jury  in  determining  that  the  deceased 
was  in  the  exercise  of  due  care.  With  the 
evidence  before  them  as  to  the  care  he  used 
at  the  time,  the  jury  could  determine  better 
than  any  expert  whether  or  not  he  was  neg- 
ligent; and  the  fact  that  be  was  general^ 
careful  would  be  unavailing. if  the  testimony 
showed  that  his  negligence  in  this  instance 
contributed  to  tlie  injury.  Testimony  of  this 
character  is  no  more  admissible  than  an  offer 
by  the  railroad  company  to  show,  his  want  of 
care  at  the  time  of  the  accident  by  proving 
that  he  was  negligent  at  other  times,  or  gen- 
erally careless .  Exceptions  are  made  i  n  some 
cases  where  there  are  no  eye-witnessec  o£ 
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the  accident,  and  better  eridence  cannot  be 
obtained  as  to  whether  the  injured  person 
exercised  due  care;  but  all  ttie  authorities 
hold  such  testimony  to  be  inadmissible  where 
tlie  testimony  of  persons  who  witnessed  the 
accident  is  available.  Bryant  v.  Railroad 
Co.,  66  Vt,-710;  Dnnliam  v.  Backlifr,71Me. 
845;  Hays  v.  Millar,  77  Fa.  8t.  238;  Tenney 
T.  Tuttle,  1  Allen,  185;  McDonald  v.  Savoy, 
110  Mass.  49;  Chase  t.  Railroad  Co..  19 
Amer.  &  Eng.  R.  Cas.  356;  Morris. v.  Town 
of  East  Haven,  41  Conn.  252;  Baldwin  v. 
Railroad  Co.,  4  Gray,  383;  Railroad  Co.  v. 
Roach,  64  Ga.  635;  Railroad  Co.  v.  Clark, 
10b  111.  113;  Elliot  V.  Railroad  Co.,  41  N.  W. 
Rep.  758;  1  Greenl.  Ev.  §  84.  Neither  was 
the  testimony  Introduced  in  regard  to  how 
railroad  men  should  and  do  ascend  the  ladder 
of  a  box-car  relevant  nor  competent.  The 
practice  followed  by  otiiers  throws  no  light 
on  the  care  used  by  Patterson  in  this  CHse. 
It  is  not  cliiimed  that  the  opinions  of  experts 
are  necessary  in  the  case,  and  to  allow  testi- 
mony as  to  how  others  climbed  the  ladder 
would  be  to  create  collateral  issues  as  to  the 
prudence  of  their  conduct,  and  to  unneces- 
sarily protract  the  trial.  The  question  of 
whether  l^terson  was  guilty  of  such  negli- 
gence aa  would  preclude  a  recovery  was  an 
issue  before  the  jury,  and  the  practice  or 
usage  of  others  would  not  tend  to  prove  care 
on  his  part,  nnd  such  testimony  sliould  not 
have  been  received.  Railroad  Co.  v.  Clark, 
supra;  Lawrence  v.  Hudson,  12  Heisk.  671; 
Raili-o:id  Co.  v.  Moranda,  108  111.  576;  Rail- 
way Co.  v.  Evansich,  61  Tex.  8;  Bryant  v. 
Railroad  Co.,  supra;  Bailey  t.  Korthamptun 
Co.,  107  Mass.  496;  Koons  v.  Railroad  Co.,  65 
Mo.  592;  Crocker  v.  Schureman,  7  Mo.  App. 
858;  Cleveland  v.  Steam-Boat  Co.,  5  Hun, 
523;  Lawson,  Usages  &  Cust.  328. 

To  account  for  the  fall,  a  witness,  who  was 
not  present  at  the  time,  gave  the  following 
testimony:  "Questiim.  You  say  you  have 
passed  over  tliis  road  a  great  many  times? 
ArutMr.  I  have.  Q.  And  over  this  bridge? 
A.  Yes,  sir.  Q.  Now,  can  you  state  to  the 
jury,  under  the  circumstancts  which  sur- 
rounded Mr.  Patterson  there,  whether  or 
not  tliere  was  any  cause  why  he  should  liave 
ascended  that  car  with  great  speed  and  haste, 
and,  if  so,  what  that  cause  was?  Explain  to 
the  jury.  A.  Well,  the  way  that  man  started 
in  to  go  np  the  side  of  the  <!ar,  he  couldn't  see 
the  bridge  when  he  started;  and  at  the  speed 
the  train  w»s  running,  and  him  climbing  up 
the  side  of  the  Ciir,  by  the  time  the  engine 
struck  the  bridge,  he  would  be  towards  tlie 
top,  and,  when  he  heard  tlie  thundering  noise 
that  the  engine  makes  when  it  strikes  a 
bridge,  he  hurried  to  get  on  top  of  the  car." 
Tills  testimony  was  given  over  the  objection 
of  the  piai  ntiff  in  error.  The  witness  was  the 
conductor  of  another  train,  wlio  was  far 
away  when  Patterson  fell  from  the  box-car. 
He  did  not  know  and  could  not  state  whether 
Patterson  could  seethe  bridge  when  he  start- 
ed to  ascend  the  ladder,  nor  how  far  he  Itad 
ascemled  when  the  bridge  was  reached;  nei- 


ther was  he  competent  to  state  what  causes 
operated  on  the  mind  of  Patterson  that  led 
him  to  ascend  the  ladder  with  great  speed 
and  haste.  The  admission  of  the  incompS' 
tent  testimony  was  error,  ior  which  the  judg- 
ment will  l)e  reversed,  and  the  cause  remand- 
ed for  a  new  trial;  all  the  justices  concurring. 


(2  Idaho  [Hasb.]  66$; 

Tebritobt  o.  Etans. 
(Supreme  Court  of  Idaho.    Feb.  24^  189a) 

CoxrsTiTnTiONAL  Law — Intbrstati  OomccBoa— 
Expohtation  of  Fish. 
Section  7108,  Rev.  St.  Idaho,  prohiUtlng  the 
exportation  of  Ssh  from  this  territory,  being  in  con- 
flict with  section  8,  art.  1,  of  the  constitution  of  the 
United  States,  providing  for  the  regulation  by 
congress  of  commerce  between  the  states,  ia  void. 
{SvUoinu  by  the  Court.) 

Appeal  from  district  court,  second  district; 
C.  H.  Berry,  Judge. 

Hatoley  d:  Reeves,  for  appellant,  R.  Z, 
Johnson,  Atty.  Gen.,  for  the  Territory. 

Beattt.  C.  J.  The  appellant,  Thomas 
Evans,  was  indicted  with  George  Rae  for  a 
violation  of  section  7193  of  the  Revised  Stat- 
utes of  Idaho,  which,  as  amended  by  act  of 
the  Hfieenth  legislative  assembly,  reads:  "It 
is  unlawful  for  any  person  In  this  territory 
to  make  any  dam,  or  use  any  nets,  seines,  fish- 
traps,  or  any  similar  device  or  measures  fur 
catching  flsh,  or  to  ship  the  same  out  of  this 
territory  lor  speculative  purposes."  The  ap- 
pellant, Evans,  alone,  was  tried  upon  this 
charge,  and  from  the  judgment  rendered 
against  him  upon  his  conviction  thereof  he 
has  appealed  to  this  court.  Wliile  the  record 
contains  various  specilications  of  alleged  er- 
ror, the  appellant  has  inhis  argument  of  the 
cause  referred  to  but  two,  viz.:  That  the  stat- 
ute does  not  pruliibit  the  exportation  of  fish, 
and,  if  it  does,  it  is  in  violation  of  section  8, 
art.  1,  of  the  Constitution  of  the  United 
Stiites. 

It  is  true,  tlie  statute  does  not  read  as 
it  undoubtedly  was  intended  it  should,  and 
it  is  surprising  that  it  passed  unchallenged 
the  ordeal  of  six  readings  in  the  presence 
of  careful  legislators.  Construed  as  it  reads, 
it  prohibits  the  exportation  from  tills  ter- 
ritory only  of  dams,  and  the  use  of  nets, 
fisli-tnips,  and  otlter  devices  for  catching 
fish,  and  not  the  fish  themselves.  As 
dnms  cannot  be  shipped,  and  the  use  of  a 
thing  is  an  incorporeal  right,  this  statute,  if 
construed  by  its  words,  undertakes  to  pre- 
vent the  performance  of  an  impossibility, 
hence,  in  effect,  is  void.  Conceding,  how- 
ever, that  it  may  be  construed  to  prohiliit  ttie 
exportation  of  fish,  as  the  legislature  un- 
doubtedly designed  it,  is  it  in  violation  of  the 
section  referred  to  of  the  supreme  law  of  the 
land?  This  question  was  involved  in  the  court 
below,  in  the.deinurrer  to  the  indictment,  on 
the  exceptions  to  the  instructions,  and  in  the 
motion  for  arrest  of  judgment,  and  is  saved 
by  appellant's  exception  to  the  ruling  of  the 
court  in  those  matt'^rs.  The  provision  of 
section  8,  art.  1,  of  the  Constitution  of  thii 
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United  States,  that  "congress  shall  have 
power  *  *  ♦  to  regulate  commerce  with 
foreign  nations  and  among  the  several 
states,"  having  been  so  frequently  and  fully 
considered  by  the  ablest,  including  the  high- 
est, courts  in  the  nation,  it  will  not  be  ex- 
pected we  shall,  to  any  length,  now  attempt 
its  discussion.  It  is  clearly  settled  and  con- 
ceded by  all,  that  the  above  provision  of  the 
constitution  confers  upon  congress  the  ex- 
clusive power  to  regulate  commerce  between 
the  states,  and  any  statute  which  attempts 
to  prohibit  the  shipment  into  or  out  of  a 
state  of  any  lawful  commodities  or  articles 
of  commerce  or  tirade  is  in  conflict  tliere- 
with,  and  necessarily  void.  To  each  state 
is  reserved  the  power  of  regulating  commerce 
within  its  borders,  but  not  that  extending 
across  its  boundary  lines.  Tiie  state  may 
also,  under  its  police  power,  enact  such  laws 
as  are  necessary  to  the  protection  of  the  lives, 
the  health,  and  comfort  of  its  citizens,  and 
for  the  promotion  of  good  order  within  its 
limits'.  But  whenever,  under  the  pretense 
of  an  exercise  of  its -police  power,  the  state 
enacts  any  statute  which  operates  to  prevent 
the  free  exchange  between  the  states  of  law- 
ful articles  of  trade.  It  is  void  because  in  con- 
flict with  that  conslitutional  provision.  This 
is  clearly  illustrated  in  a  number  of  recent 
and  interesting  cases.  Railroad  Co.  v.  Ilusen. 
95  U.  S.  468,  is  a  case  in  which  the  state  of 
Missouri,  under  the  claim  of  exercising  its 
police  prerogative,  and  to  prevent  tlie  spread 
of  contagious  cattle  disease  in  the  state,  en- 
acted a  statute  forbidding  the  unloading  of 
Texas  cattle  within  the  state,  but  allowing 
their  passage  through  it  on  board  of  cars  or 
veeisels.  .  The  court  held  that  cattle  were  sub- 
jects of  lawful  ooramerce,  and  could  not  be 
excluded,  except  when  diseased;  that  the 
statute  praciically  operated,  not  in  the  ex- 
clusion of  diseased  cattle  alone,  but  of  all 
Texas  cattle,  and  was  void.  The  business  of 
butchering  cattle,  and  shipping  tlie  dressed 
fresh  meat  into  the  surrounding  states  from 
the  place  of  slaughter,  bus  In  recent  years  be- 
come an  important  pursuit,  but  one  which 
came  in  conflict  with  local  dealers.  To  pre- 
vent this,  statutes  were  enacted  in  several  of 
the  western  states,  purporting  to  be  in  pur- 
suance of  their  police  power,  and  to  promote 
the  health  of  their  inhabitants  by  preventing 
the  importation  of  diseased  meat.  They  re- 
quired that  all  animals  'should  be  inspect- 
ed within  24  hours  befoi-e  their  slaugh- 
ter, and  the  sale  of  meat  of  animals  not  so 
inspect^  should  be  prohibited.  The  courts 
have  uniformly  held  that  such  statutes  are 
not  within  the  police  power  of  tlie  state,  and 
that,  whatever  their  design,  they  operate  as 
a  prohibition  to  the  importation  of  dressed 
meat,  which  is  a  lawful  article  of  trade,  and 
whenever  these  statutes  have  come  before  the 
courts  for  consideration,  tliey  have  been  held 
void.  The  following  casps  on  this  subject 
will  be  found  of  interest,  and  in  them  the 
whole  subject  is  fully  reviewed:  Swift  v. 
Sutphin,  39  Fed.  liep.  630;  In  re  Barber, 


(Cir.  Ct.  U.  S.  D.  Minn.)  Id.  641;  In  re 
Christian,  (State  Oist  a.  Minn.)  Id.  036: 
Harvey  V.  Huffman,  (State  Cir.  Ct  Ind.)  Id. 
646;  Ex  parte  Kieffer,  (Cir.  Ct.  U.  8.  D.  Kan.) 
40  Fed.  Rep.  400.  In  the  state  of  Indiana  a 
statute  prohibiting  the  exportation  of  natural 
gas  from  the  state  through  pipes  has.  upon 
tlie  same  principle,  recently  been  held  void. 
The  state  of  Kansas  has  had  a  statute  to  pre- 
vent the  shipment  therefrom  of  fowls  and 
other  game.  For  a  violation  of  this,  an  ex- 
press agent  was  indicted  for  shipping  to  Chi- 
cago four  prairie  chickens.  The  act  only  pre- 
vented the  exportation  of  chickens,  and  did 
not  prevent  their  capture  and  use  by  the  den- 
izens of  Kansas,  hut  seemed  rather  to  pre- 
serve them  for  their  exclusive  use  and  com- 
fort. It  was  held  void  in  iitato  v.  Saunders, 
19  Kan.  128.  By  the  law  of  this  ter- 
ritory we  recognize  fish  as  a  lawful  ar- 
ticle of  trade.  The  statute  only  attempts 
to  preserve  them  for  us,  and  to  deprive 
our  neighbors  of  their  use,  which,  in 
the  light  of  the  authorities,  we  must  con- 
clude is  in  violation  of  the  constitutional  pro- 
vision referred  to,  and  therefore  void.  It 
follows  that  the  demurrer  to  the  indictment 
above  referred  to  should  be  sustained,  and  it 
is  therefore  ordered  that  the  judgment  ap- 
pealed from  be  set  aside,  and  the  indictment 
dismissed. 

Berht,  J.  i  concur  that  the  act,  so  far  as 
it  prohibits  the  shipping  of  fish  out  of  this 
territory  for  speculative  purposes,  is  uncon- 
stitutional. I  think  the  statute  is  not  against 
the  shipping  of  dams,  ete.,  but  is  against 
shipping  of  lish  only. 

SWBET,  J.,  concurs. 


(2  MMio  [Haab.]  651) 

Terbttoby  v.  Nelson. 

(Supreme  Court  of  Idaho.     Fob.  84, 1890.) 

Appeal  from  district  court.  Bear  Lako  county. 
Stnlth  &  SinWi,  for  appellant.    B.  Z.  Jolmton^ 
Atty.  Gen.,  for  the  Territory. 

Brattt,  C.  J.  This  cause  involves  the  samo 
question  disposed  of  in  Territory  v.  Kvaos,  ante, 
11.5,  and  both  causes  were  beard  and  considered 
together.  Upon  the  authority  of  the  other  case, 
it  is  ordered  the  judgment  in  this  be  sot  aside,  and 
the  Indictment  be  dismissed. 

Berbt  and  SWBBTf  JJ.,  concur. 


(82  Cat.  607) 

People  e.  Natlok.    (No.  20,569.) 

(Supreme  Court  r^f  CaUfomia.    Jan.  27, 1800.) 

Pkiul'bt— Ijjfobmatios  —  InsoLVBNCT— False  In- 

VENTOBT. 

1.  Ad  information  from  which  it  appears  that 
an  Insolvent  is  char.i^ed  with  committing  perjury 
in  this:  that  as  part  of  his  assignment  he  made  an 
invcotory  in  compliance  with  Civil  Code  Cal.  %  S461 , 
which  requires  the  inventory  to  show  all  the  in- 
solvent's creditors;  that  the  Insolvent  joUusively 
and  willfully  omitted  one  of  his  creditors  there- 
from ;  and  that  he  then  made  an  affidavit,  in  com- 
pliance with  section  8462,  that  the  inventory  was 
"just  and  true, "  well  knowing  that  what  be  swore 
to  was  false  and  corrupt, — is  sufficient  to  give  the 
insolvent  to  understand  that  be  is  obarged  with 
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wUlfnlly,  comipUy,  and  fhlsely  BTrearlng  to  a  mat- 
ter material  In  the  assignment  proceedings. 

2.  Under  Pen.  Code  Gal.  S  138,  which  provides 
that  in  a  prosecution  for  perjury  it  is  safficient  to 
show  that  the  false  statement  might  have  been 
used  to  affect  the  proceeding  in  which  it  was  made, 
an  information  for  perjury  which  charges  that  an 
agreement  was  entered  into  between  an  insolvent 
and  one  of  his  creditors  in  pursuance  of  which  th6 
creditor's  name  was  omitted  from  the  insolvent's 
inventory,  to  which  the  insolvent  afterwards 
swore  as  "just  and  true, "  is  good. 

Commissioners'  decision.  Departrtient  1. 
Appeal  from  superior  court,  San  Diegocoan- 
ty;  .loHN  R.  AiTKEN,  Judge. 

Hun»aker  *  Britt  and  George  A.  Johnson, 
Atty.  Gen.,  for  the  People.  Lwx,  McDonald 
&  Torrance  and  Geo.  W.  Hardacre,  for  re- 
spondent. 

FooTE,  C.  The  defendant  was  accused  by 
an  information  of  perjury.  A  demurrer  was 
interposed  on  the  groi)nd  that  the  informa- 
tion did  not  substantially  conform  to  sections 
950-952  of  the  Penul  Code;  that  it  did  not 
state  facts  sufficient  to  constitute  a  public  of- 
fense. Thedemurrer  was  sustained  and  from 
the  judgment  rendered  the  people  appeal. 

The  sections  of  the  Code  with  which  It  is 
alleged  the  information  does  not  comply  con- 
tain a  few  plain  rules  tending  to  simplify 
the  method  of  charging  offenses  by  informa- 
tion or  indictment.  The  information  in  ques- 
tion, taking  it  in  its  entirety,  seems  to  charge 
that  the  defendant  has  committed  perjury  by 
corruptly  and  colliisively,  through  an  agree- 
ment with  a  certain  creditor  named  Poss, 
omitting  such  creditor  from  the  inventory 
which  tl  >e  law  required  him  to  make  as  a  part 
of  his  assignment  as  an  insolvent,  under 
title  3,  pt.  2.  div.  4.  of  the  Civil  Code,  which 
inventory  was  filed  in  the  propor  public  of- 
fice, and  sworn  to  by  affidavit,  in  due  form, 
before  the  proper  officer,  which  was  attached 
to  the  inventory,  and  filed  with  it,  and  which 
affidavit  was  false  in  that  the  defendant  swore 
in  it  that  his  inventory  was  "just  and  true" 
when  be  well  knew  it  to  be  false  and  corrupt. 

The  law  required  that  all  creditors  of  tlie 
insolvent  should  be  shown  by  the  inventory, 
and  that  the  oath  that  it  was  "true  and  cor- 
rect" should  be  taken,  annexed  to,  and  filed 
with  the  inventory.  If,  then,  such  an  inven- 
tory was  prepared,  which  purported  to  show 
all  the  defendant's  creditors,  and  it  was 
sworn  to  as  "just  and  true,"  annexed,  and 
filed  as  required,  and  a  collusive  agreement 
had  been  entered  into  by  which  the  creditor 
was  omitted  from  the  inventory,  anil  the  oath 
was  false,  it  would  appear  that  the  defendant 
Was  charged  properly  witli  perjury,  if  it  was 
further  charged  that  the  false  oath  was  as  to 
a  material  matter.  It  is  charged  that  the 
matter  falsely  sworn  to  was  material;  but  the 
defendant  claims  that  the  fact  that  Foss  was 
a  creditor,  end  was  omitted  from  the  inven- 
tory by  liis  consent,  would  render  the  omis- 
sion immaterial;  that  Foss  could  not  profit 
by  it  as  against  other  creditors;  and  that  they 
would  not  suffer  by  reason  of  )iuch  omission. 


It  may  be  remarked.  In  passing,  that  this 
kind  of  argument  admits  that  the  informa- 
tion shows  that  there  were  other  creditors 
named  in  the  Inventory:  and  this  nullifies  the 
defendant's  contention,  viz.,  that  it  does  not 
appear  from  the  information  that  he  is  charged 
with  having  made  such  an  inventory  as  pur- 
ported to  show  all  his  creditors,  as  tlie  law 
requires,  because  from  the  information  it  does 
not  appear  that  he  had  any  other  creditor  than 
Foss.  But  conceding,  without  deciding,  that 
the  matter  about  which  the  false  oath  was 
t:Hkeh  is  not  alleged  in  the  information  as  in 
itself  alone  material  to  affect  the  proceeding, 
yet  it  does  appear  in  the  pleading  that  it 
might  affect  such  proceeding,  because,  if  a 
creditor  collude  with  the  insolvent  to  have 
his  name  omitted  from  the  inventory  as  a 
creditor,  it  would  probably  appear  upon  the 
trial  that  he  did  so  because  the  debtor  was 
concealing  some  of  bis  propeity,  which  this 
creditor  was  aware  of,  and  the  agreement  to 
omit  might  be  shown  to  carry  with  it,  and 
include,  a  promise  to  pay  the  creditor  in  full 
if  he  would  permit  the  iissignment  as  to  other 
creditors  to  l)ecome  elTectual  aud  the  debtor 
released  by  paying  tbem  a  part  only  of  their 
debts;  or  the  tiiking  of  any  other  such  unjust 
advantage,  might  be  shown  to  ))e  in  contem- 
plation, the  unfairness  and  fraud  of  which 
would  defeat  the  assignment.  In  this  point 
of  view,  the  allegation  is  sufficient  to  be  with- 
in the  provisions  of  section  123  of  the  Penal 
Code. 

In  all  necessary  respects,  we  think  there 
can  be  no  doubt  but  that  the  information  is 
sufficiently  full  in  its  allegations.  It  does 
not  appear  from  it  that  it  is  not  within  the 
power  of  the  defendant  easily  to  understand 
and  appreciate  that  he  is  accused  of  perjury, 
in  this:  that  he  filed  an  inventory  which  pur- 
ported to  comply  in  all  respects  with  a  cer- 
tain law,  (Civil  Code,  8  3461,)  which  law  re- 
quires, among  other  things,  that  the  inven- 
tory shall  show  all  his  creditors;  that  such 
showing  in  the  inventory  omitted  therefrom 
a  creditor,  one  Foss;  that  this  omission  was 
willfully  and  collusively  done;  that  the  de- 
fendant then  filed  the  inventory  containing 
this  false  statement  in  the  proper  public  of- 
fice, with  an  affidavit  attached,  in  which  he 
swore  that  the  inventory  was  "just  and 
true,"  (Id.  §  3462,)  well  knowing  that  what 
he  swore  to  was  false  and  corrupt.  .  This,  we 
think,  was  amply  sufficient  to  make  him 
know  and  understand  that  he  was  charged 
with  willfully,  corruptly,  and  falsely  swear- 
ing to  a  matter  which  was  material  in  the 
proceedings  of  his  assignment  as  an  insolv- 
ent. We  think  the  information  was  suffi- 
cient, and  advise  that  the  judgment  be  re- 
versed. 

We  concur:    Gibson,  C;  Van  Olikf,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed. 
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<n  Cki.  US) 

In  re  Wiluaus.    (So.  20.63L) 

(Suprenw  Court  of  CaHfomla,  Dea  28, 188B.) 

BAII/— Akovnt. 

1.  The  dtsoretion  of  the  trial  court  In  fixing 
the  amount  of  bail  will  not  be  interfered  nrlth  by 
the  supreme  court  unless  It  appear  per  le  that  the 
amount  is  disproportionate  to  the  offense. 

2,  Forgery,  being  a  felony  punishable  by  im- 

Srisonment  at  from  1  to  14  years,  in  California, 
3,000  bail  for  one  who  has  been  Indicted  for  that 
crime  will  not  be  deemed  disproportionate  to  the 
offense,  as  the  determination  of  the  amount  does 
not  depend  alone  on  the  sum  of  money  iavolved, 
but  rather  on  the  turpitude  of  the  crime,  its  dan- 
gerous nature  to  the  public,  and  the  punishinent 
unposed. 

On  habeas  corpus. 

Carrol  Cook,  for  petitioner.  Jatnet  D, 
Page,  for  respondent. 

Fox,  J.  The  return  to  the  writ  in  this 
enae  shows  that  the  petitioner  is  h(>Id  on  a 
bench  warrant  regularly  issued  out  of  the 
superior  court  of  the  city  and  county  of  San 
Francisco,  upon  an  indictment  found  by  the 
grand  jury,  I'hHrging  him  with  the  crime  of 
forgery,  a  felony  punisliable  by  imprison- 
ment in  the  state-prison  not  less  than  1  nor 
more  tlian  14  years,  and  upon  which  war- 
rant an  order  has  been  regularly  indorsed, 
admitting  the  prisoner  to  bail  in  the  sum  of 
•8,(KM).  The  application  is  in  form  to  be  ad- 
mitted to  bail,  but  upon  the  hearing  the 
party  aaka  for  a  reduction  of  bail. 

This  court,  or  its  justices,  will  not  inter- 
fere with  the  discretion  exercised  by  the 
court  in  which  the  indictment  is  found,  in 
the  matter  of  fixing  the  amount  of  bail,  un- 
less it  shall  appear  per  se  tliat  the  amount 
fixed  is  unreasonably  gr^at,  and  clearly  dis- 
proportionate to  tlie  offense  involved.  Ex 
parte  liyan,  44  Cal.  555;  £x  parte  Duncan, 
53  Cal.  410,  54  Cal.  75. 

The  determination  of  what  Is  dispropor- 
tionate to  tlie  offense  involved  does  not  de- 
pend alone  upon  the  amount  of  money  which 
may  have  been  lost  to  one  party,  or  secured 
to  another,  by  means  of  the  uSense;  but  it 
depends  rather  upon  the  mural  turpitude  of 
the  crime,  the  danger  resulting  to  tlie  public 
from  the  commission  of  such  offenses,  and 
the  punishment  imposed  or  authorized  by 
law  therefor.  I  cannot  say  that  in  this  case 
there  has  been  any  abuse  of  discretion,  or 
that  the  amount  already  fixed  is  dispropor- 
tionate to  the  offense  involved.  The  writ  ia 
discharged,  and  the  prisoner  remanded. 


(82  Cal.  474) 

ScBURTZ  «.  RoMER  «t  ol.    (Na  13.312.) 

'  {Supreme  Court  of  CaMfomia.    Jan.  0,189a) 

Pasthbiwrip— 8Ai,a  or  Iktbbbst. 

1.  One  who  agrees  to  buy  the  interest  of  a  part- 
ner in  a  firm  business,  and  ^so  the  partner's  inter- 
est in  the  leased  premises  occupied  by  the  firm,  is 
not  discharged  from  paying  the  agreed  purchase 
price  by  the  fact  that  the  extent  of  the  Interest 
which  the  purchaser  will  take  under  the  executed 
bill  of  sale  Is  uncertain. 

2.  The  fact  that  the  partnership  property,  at 
the  time  of  the  sale,  was  in  the  hands  of  a  receiver, 
pending  oo  accounting  between  the  partners,  does 


not  prevent  one  of  them  from  aeUlBg  Us  Intereat, 
with  the  consent  of  the  other. 

8.  The  delivery  to  the  purchaser  of  the  k«rs  to 
the  partnership  premises,  together  with  a  notffioa- 
tion  by  both  partners  to  the  receiver  that  the  dis- 
pute between  them  had  been  settled,  and  a  dlreo- 
tion  to  him  to  turn  over  the  property  to  the  pur- 
chaser, followed  in  due  time  by  an  order  of  court 
discharging  the  receiver,  is  a  "delivery "  within 
the  meaning  of  Civil  Code  Cal.  (  17d4,  wbioh  pro- 
vides that  "a  buyer  must  pay  the  price  of  the  thing 
sold  on  its  delivery. " 

Department  1.  Appeal  from  superior  court, 
Los  Angeles  county;  Williah  P.  Wade, 
Judge. 

Gage  A  Robartt,  for  appellant.  -Welle, 
ffvthrie  <b  Lee,  for  respondent. 

Fox,  J.  The  action  is  Indebttatue  at- 
sumpsit,  by  the  plaintiff,  Schnrtz,  against 
the  defendants,  Bomer  and  Kerkow.  Judg- 
ment for  plaintiff,  motion  for  a  new  trial  de- 
nied, and  this  appeal  is  taken  by  the  defend- 
ant liomer  from  the  judgment,  and  the  order 
denying  the  motion  for  a  new  trial.  On  a 
separate  appeal  taken  by  the  defendant  Ker^ 
kow,  (case  No.  13.311,  22  Pac.  Bep.  657.)  thia 
court  held  that  the  findings  were  sulflcient 
to  sustain  the  judgment.  As  to  the  defend- 
ant Homer  there  was  a  cross-complaint,  ask- 
ing for  affirmative  relief,  to  which  tliere  was 
an  answer,  raising  issues  not  directly  raised 
under  the  answer  of  Kerkow.  But  as  to 
those  issues  the  court  has  also  fully  found, 
and  we  are  still  of  opinion  tliat  upon  all 
the  issues  the  findings  are  sufficient  to  sup- 
port the  judgment.  The  case  will  tlierefore 
be  considered  upon  the  question  of  whether 
the  evidence  supports  the  findings,  and  upon 
the  assignment  ol  errors  of  law.  The  facts 
in  the  case,  briefiy  stated,  are  these:  The 
plaintiff,  Schurtz,  and  the  defendant  Kerkow 
were  partners,  carrying  on  a  saloon  and  res- 
taurant business  at  Los  Angeles,  known  as 
the  "Vienna  Bouffet,"  under  the  firm  name 
of  Kerkow  &  Sch  urtz.  The  partners  fell  out, 
and  a  suit  was  brought  by  Kerkow  against 
Schurtz,  for  a  dissolution  of  the  partnership, 
in  wliich  a  receiver  was  appointed  to  take 
charge  of  the.  business  and  property  of  the 
partnership  pending  the  litigation.  While 
the  receiver  was  in  charge,  the  defendant 
Romer  opened  negotiations,  witli  the  ap- 
proval of  Kerkow,  to  buy  out  the  interest  of 
Schurtz.  This  negotiation  was  carried  on 
through  a  third  party,  Romer  not  allowing 
himself  to  be  publicly  known  in  the  matter 
until  about  the  time  of  its  consummation.  It 
culminated  in  a  parol  agreement,  or  rather  in 
a  proposition,  to  buy  the  Schurtz  interest  at 
the  price  of  $4,000  cash,  and  to  assume  thtt 
payment  of  one-half  the  debts  of  the  old  firm, 
they  being  estimated  at  and  not  to  exceed  the 
sum  of  95,000.  It  does  not  appear,  and  the 
court  does  not  find,  that  there  was  any  repre- 
sentation or  guaranty  that  the  debts  of  the 
concern  did  not  exceed  that  amount,  but  that 
was  the  limit  of  the  amount  for  which  Romer 
was  to  assume  the  payment  of  one-half.  Ne- 
gotiations having  reached  this  point,  the  par- 
ties all  met  to  prepare  ttie  necessary  pupera 
and  complete  the  transactioo.    A  bill  of  SAle 
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was  prepared  in  writing,  in  form  running 
from  Schurtz  to  liomer,  bat  a  qu^tion  arose 
as  to  the  liability  for  the  other  half  of  the 
indebtedness,  and,  as  a  result  of  the  conver> 
sation  then  had  with  all  the  parties,  the  coun- 
sel of  Sehurtz  and  Kerkow,  and  the  active 
agent  of  Rotner  present  and  participating, 
the  paper  was  changed  and  made  to  read,  and 
was  executed  by  all  three  of  the  parties,  as 
follows: 

"Los  Angeles,  May  12. 1888.  For  and  in 
consideration  of  four  thousand  dollars,  and 
the  assumption  of  the  lialiilities  of  the  in- 
debtedness of  the  firm  of  Kerkow  &  Schuitz 
to  the  sum  not  exceeding  Bve  thousand  dol- 
lars, 1  hereby  sell,  transfer,  and  assign  unto 
Max  Boraer  and  F.  Kerkow  all  my  right, 
title,  and  interest  in  and  to  my  interest  in  the 
lirm  of  Kerkuw  &  Sehurtz  and  the  business 
conducted  by  them  known  as  (he  *  Vienna 
Bouffet,'  and  situate  at  the  corner  of  Main 
and  Bequena  streets,  city  of  Los  Angeles. 
And  1  agree  to  assign  to  said  Bomer  and 
Kerkow  ray  right  and  interetit  in  and  to  the 
lease  of  aiiove  premises,  and  hereby  do  as- 
sign the  same.  The  schedule  of  liabilities 
of  Kerkow  &  Sehurtz  hereunto  attached  is 
the  basis  of  said  settlement,  and  is  regarded 
as  nearly  correct  in  the  absence  of  the  books 
and  better  evidenca 

"Joseph  Schubtz.    [Seal.] 
"Max  lioMER.  [Seal.] 

"F.  Kerkow.  [Seal.]" 

To  this  Instrument  was  attached  a  schedule 
of  liabilities,  amounting  to  the  sum  of  85,248. 
liomer  informed  Sehurtz  at  the  time  that  his 
money  was  in  Chicago,  and  that  he  would 
have  to  wait  for  it  about  12  days,  as  it  would 
take  about  that  time  to  send  for  it  and  get 
returns;  but  he  paid  Scliurtz$lUO  on  account, 
and  thereupon  the  parties  all  repaired  to  the 
Vienna  Bouffet,  where  the  receiver  was  in 
charge  with  a  constable,  also  claiming  to  be 
in  possession  under  a  writ  of  attachment. 
The  constable  was  given  security  for  his 
money,  and  departed.  Counsel  on  both  sides 
in  the  suit  of  Kerkow  against  Sehurtz  then 
informed  the  receiver  that  the  matter  had 
been  settled  by  a  sale  of  Schurtz's  interest  to 
Bomer,  settled  with  him  as  to  the  measure 
of  his  compensation;  and  directed  him  to  sur- 
render the  possession  to  Homer,  which  was 
done,  and  in  due  lime  thereafter  the  receiver 
was  discharged  by  order  of  court.  Tlie  keys 
were  given  up  to  Romer,  and,  after  a  little 
time  spent  in  drinking  and  congratulations, 
Bomer  handed  the  keys  to  Kerkuw,  it  then 
being  late  at  night,  and  the  parties  departed. 
Bomer  having  been  first  introduced  to  the 
employes  about  the  place  as  the  new  proprie- 
tor. This  was  late  on  Saturday  ni^ht.  On 
Monday,  it  seems,  some  one  bad  told  liomer 
that  under  his  bill  of  sale  he  got  only  a  one- 
fourth  interest  in  the  business,  and  thereupon 
he  refused,  and  has  ever  since  refused,  to  pay 
the  balance  of  the  purchase  price,  and  it  is 
for  the  recovery  of  such  balance,  with  inter- 
est, that  this  action  is  brought. 

These  are  substantially  the  facts  as  shown 


by  tbe  pleadings  and  evidence,  and  found  by 
the  court.  It  may  be  that  there  is  an  am- 
biguity as  to  the  extent  of  the  interest  which 
Komer  will  take  under  this  paper,  but  it  is 
not  sought,  to  reform  the  instrument,  or  to 
determine  the  question  of  tlie  extent  of  such 
interest  in  this  action.  It  will  be  time 
enough  to  consider  that  question  when  such 
a  question  arises,  if  ever,  between  liomer  and 
Kerkow.  There  is  no  ambiguity  as  to  the 
fact  that  Scburtz  sold  his  i  nterest  for  the  sum 
of  $4,000,  and  no  dispute  that  only  $1'X)  of 
that  sum  has  been  paid.  We  think  there 
can  be  no  doubt  that  under  the  instrument 
liomer  became  liable  for  that  balance,  wheth- 
er severally  or  jointly  and  severally  with 
Kerkow  makes  no  difference  on  this  appeal. 
Tbe  written  instrument  supersedes  all  ante- 
cedent negotiations,  and  by  it,  rather  than 
any  conversations  which  preceded  it,  the 
parties  are  bound.  Civil  Code,  8  1625.  The 
evidence  of  the  appellant  confiicts  somewhat 
with  that  of  the  other  witnesses  as  to  what 
occurred  at  the  time  of  the  delivery  of  pos- 
session, but  we  have  read  the  entire  evidence 
with  care,  and  we  cannot  say  that  there  is 
not  evidence  to  support  every  finding  made 
by  the  court. 

It  is  true,  as  claimed  by  appellant,  that  the 
property  was  at  the  time  in  the  hands  of  a 
receiver;  but  it  was  so  pending  an  accounting 
between  Kerkow.  and  Sehurtz,  and  that  fact 
did  not.prevent  one  of  the  parties,  with  the 
consent  of  the  other,  from  selling  bis  interest 
to  a  third  |>arly;  nor  did  it  prevent  the  re- 
ceiver from  restoring  it  to  the  piirties  in  in- 
terest, or  to  such  third  person  as  they  should 
direct,  upon  a  settlement  of  their  disp'jte, 
especially  when,  as  appears  in  tJiis  case,  his 
act  in  so  doing  was  subsequently  approved 
by  the  court,  and  he  was  regularly  disi  barged 
from  further  service  in  that  .behalf.  Even 
if  he  bad  retained  possession,  the  Interest  of 
Sehurtz  in  the  properly  was  one  which  he 
bad  full  power  and  right  to  sell,  and  a. sale  so 
made  by  him  would  not  be  void,  as  claimed 
by  appellant.  Nuonan  v.  McNab,  80  Wis. 
280;  Koonan  v.  Orton,  SI  Wis.  280.  It  is 
true  that  in  both  those  cases  a  queiition  arose 
as  to  the  right  to  make  such  a  sale,  under  the 
peculiar  stipulations  of  the  contract  of  part- 
nership, but  the  court  held  that  whatever  the 
stipulations  in  the  contract  were,  upon  the 
appitintment  of  a  receiver,  pending  an  ac- 
counting, as  in  this  case,  one  of  tlie  partners 
had  such  a  residiuiry  interest  as  that  he  was 
then  at  liberty  to  sell  the  same,  and  the 
sale  would  be  valid  and  binding. 

It  is  also  true,  as  claimed  by  appellant,  that 
tbe  purchaser  was  not  bound  to  pay  until  de- 
livery of  possession,  (Civil  Code,  g  1784;)'  but 
the  court  finds  that  possession  was  delivered 
on  the  12th  day  of  May,  and  there  is  evidence 
to  support  that  finding.  Under  the  facts  of 
this  case,  section  1753,  Civil  Code,  cited  by 
appellant,  has  no  application. 


'  Civil  Code  Cal.  J1784,  provides :  "A  buyer  must 
pay  the  price  of  the  thing  sold  on  Its  delivery. " 
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The  court  Jid  not  err  In  overruling  the  ob- 
jections taken  by  the  appellant  to  the  exum- 
ination'  of  the  witness  Gottschalk.  The  ob- 
jection was  loo  general  to  avail  the  defend- 
ant. Besides,  if  there  was  any  merit  in  the 
objection  intended  to  be  taken,  the  force  of 
the  objection  was  afterwards  destroyed  by 
the  defendant  himself,  who  twice  testified 
while  on  the  stand  tliat  Gottschalk  was  not 
his  attorney  in  that  matter. 

We  have  examint-d  each  of  the  other  speci- 
fications of  errors  of  law  made  by  appellant, 
although  put  to  ranch  unnecessary  labor  in 
doing  so,  by  reason  of  the  absence  of  a  proper 
index  to  the  testimony  and  exceptions,  and 
fail  to  find  that  in  any  instance  the  court 
erred  in  its  rulings.  Judgment  and  order 
affirmed. 

We  concur:  Paterson,  J.;  Wokks,  J. 


(82  Cal.  628) 

Satwabd  V.  Houghton  et  al.    (Ko.  13,- 

310.) 
(Supreme  Court  qf  CaUfamia.   Jan.  27, 1890.) 

Cbamob  or  Vknue—Pakties— Corporations— 
Transfer  op  Shares. 
In  an  action  to  compel  a  shareholder  in  a  cor- 
poration to  transfer  his  shares  in  fulfillment  of  an 
alleged  agreement,  the  corporation,  though  not 
improperly  made  a  defendant,  is  not  a  necessary 
party:  and,  it  never  having  manifested  any  inter- 
est m  the  case,  the  shareholder  is  entitled  to  a 
change  of  venue  to  the  county  in  which  he  re- 
sides. 

Department  2.  Appeal  from  superior 
court,  8an  Bernardino  county;  James  A. 
Gibson,  Judge. 

Curtis  <b  OIU  and  Estee,  Wilson  &  Me- 
Cutcheon,  for  appellant.  Kellogg  A  King, 
for  respondent. 

Sbarpstein,  J.  Plaintiff  appeals  from  an 
order  granting  defendant  Houghton's  motion 
for  change  of  place  of  trial  from  the  county 
of  San  Kernardino  to  San  Francisco,  where 
defendant  Houghton  resides.  If  Houghton 
had  been  the  sole  defendant,  his  right  to  have 
the  place  of  trial  changed  would  be  undoubt- 
ed. If  the  complaint  states  no  cause  of  ac- 
tion against  the  corporation  defendant,  the 
right  of  Houghton  to  have  the  place  of  trial 
changed  is  not  affected  by  making  said  cor- 
poration a  defendant  in  the  action.  Sewing- 
Machine  Co.  v.  Cole,  62  Cal.  311. 

The  grapanen  of  the  complaint  is  the  re- 
fusal of  the  defendant  Houghton  to  transfer 
to  plaintiff  3,000  sliares  of  the  stock  of  the 
corporation  defendant,  in  the  fulfillment  of 
an  alleged  agreement  to  do  so.  The  relief 
demanded  is  that  said  defendant  Houghton 
be  required  to  transfer  said  shares  of  stock, 
and  to  account  for,  and  pay  over  to  plaintiff, 
the  dividends  received  thereon, and,  incident- 
ally, that  defendants,  and  each  of  them,  their 
attorneys,  servants,  and  employes,  l)e  perpet- 
ually enjoined  and  restrained  from  selling, 
transferring,  or  permitting  to  be  transferred, 
any  of  the  said  3,000  shares  of  said  capital 
stock  of  said  corporation  defendant.    There 


is  nothing  in  the  complaint  showing,  or 
tending  to  show,  that  the  corporation  defend- 
ant is  in  any  sense  interested  in  this  action. 
So  far  as  can  be  seen  from  reading  the  allega- 
tions of  the  complaint,  the  attitude  of  the  de- 
fendant corporation  towards  its  co-defendant 
Houghton  and  the  plaintiff  is  one  of  absolute 
indifference.  Quite  as  much  so  as  any  stake- 
holder could  be  between  condicting claimants 
to  a  fund,  in  his  hands,  to  which  he  bad  no 
claim  himself.  Kot  iiaving  any  interest  in 
the  action  which  can  be  affected  in  any  de- 
gree by  the  result  of  a  trial,  it  makes  no  dif- 
ference to  the  corporation  defendant  where 
the  action  is  tried.  Although  not  improper- 
ly made  a  party,  the  corporation  defendant 
is  not  a  party  in  interest;  and  it  does  notap- 
pear  that  it  has  ever  manifested  any  interest 
in  the  case.  We  think  the  corporation  de- 
fendant is  not  a  necessary  party  to  the  ac- 
tion. The  plaintiff  might  obtiiin  all  the  re- 
lief he  demands  without  making  it  a  party. 
Order  affirmed. 

We  concur:    MoFarland,  J.;  Thorn- 
ton, J. 


(82  Cal.  6U) 
YOUNQMAN  V.  TONNER.  (No.  13,217.) 
(Supreme  Co7irt  of  California.  Jan.  37, 189a) 
Openiso  Dbfaclt  Jdbovbnt. 
On  motion  to  open  a  default,  defendant's 
only  excuse  for  his  neglect  was  that  one  day  after 
the  time  to  answer  had  expired  "he  became  sud- 
denly and  violently  ill,  "  and  was  forbidden  by  his 
physicians  to  do  any  business  whatever,  and  that 
this  condition  continued  until  about  four  days  after 
the  default.  He,  however,  showed  no  meritorious 
defense,  except  that  he  was  advised  by  counsel 
that  he  had  a  "good  and  substantial  defense,  on 
the  merits  of  the  action,  to  the  extent  of  NSO;" 
nor  did  he  offer  any  explanation  of  his  neglect  to 
answer,  or  of  his  two-months  delay  in  moving  to 
have  the  default  opened.  Held  that,  as  the  court, 
on  the  showing  made,  had  the  right  to  deny  his 
motion  unconditionally,  defendant  could  not  com- 
plain of  an  order  grauting  him  leave  to  answer  as 
to  the  {450  on  condition  that  he  pay  the  balance  of 
the  judgment  within  10  daya. 

(Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

J.  B,  Scott  and  P.  D.  Hotoard,  for  appel- 
lant.   Brousseau  <£  Ht^teh,  for  respondent. 

Van  Cliep,  C.  There  was  a  judgment  by 
default  against  the  defendant  upon  a  non- 
negotiable  promissory  note,  the  judgment  be- 
ing for  81.894.07,  rendered  November  8, 
1888.  On  December  27,  1888,  the  defendant 
gave  notice  that  he  would  move  the  court  on 
January  7,  1889,  to  set  aside  the  default  and 
judgment  on  the  ground  that  his  default  was 
entered  "through  his  mistiike,  inadvertence, 
surprise,  and  excusable  neglect."  The  mo- 
tion was  heard  on  the  attidavit  of  the  de- 
fendant, and  the  alRdavit  of  one  of  the  at- 
torneys for  the  plaintiff.  There  was  no 
showing  by  the  defendant  of  any  mistake, 
inadvertence,  or  surprise;  and  the  only  ex- 
cuse uffereil  for  his  neglect  is  that  on  the 
7th  day  of  November,  1888,  —one  day  after 
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the  expiration  of  the  time  allowed  bim  by  law 
in  wliich  to  answer, — "lie  became  suddenly 
and  violently  ill,"  and  was  forbidden  by  his 
physicians  to  attend  to  any  basiness  what- 
ever, and  "that  he  remained  under  the  care 
and  instnictiona  ot  bis  physicians  until  about 
four  days  after  bis  default:  «  *  *  and 
at  the  time  of  the  entry  of  said  default, 
and  one  day  prior  tliereto,  defendant  was 
confined  to  his  bed,  and  so  ill  that  he  was  un- 
able  to  appear  personally,  or  to  instruct  oth- 
ers to  enter  such  appearance  for  bim,  in  the 
above-entitled  cause,  and  during  all  of  said 
time  defendant  was  unable  to  act  or  think 
intelligently  on  business  matters."  He 
shows  no  meritorious  defense  except  that,  in 
the  stereotyped  form,  he  states  that  he  is  ad- 
vised by  his  counsel,  and  verily  believes, 
"that  he  has  a  good  and  substantial  defense 
on  the  merits  of  the  action  to  the  extent  of 
$450,"  but  does  not  slate  the  nature  of  such 
defense.  He  further  states  that  one  Mrs. 
Ferly  claims  the  ownership  of  the  note  in 
suit,  or  the  money  secured  thereby,  and  that 
he  had  been  informed  by  plaintiff  that  he 
(plaintiff)  had  assigned  said  note  to  ilrs. 
Perly.  All  this  part  of  the  affidavit  relating 
to  Mrs.  Perly  is  disputed  by  the  affidavit  of 
plaintiff's  attorney,  who  deposes  that  he  is 
also  the  attorney  for  Mrs.  Perly,  and  that  she 
does  not  claim  the  ownership  of  the  note,  nor 
the  money  thereby  secured,  and  that  the  on- 
ly interest  she  has  is  one  undivided  half 
of  the  judgment  rendered  by  assignment  from 
the  plaintiff.  Defendant  was  served  with 
summons  within  the  county  in  which  tl>e 
suit  was  brought,  yet  states  no  reason  why 
be  did  not  answer  within  10  days  after  serv- 
ice. Nor  does  any  reason  appear  why  he 
delayed  giving  notice  of  his  mution  to  open 
the  default  nearly  two  months  after  the  judg- 
ment. Upon  the  hearing  of  the  motion  the 
court  made  the  order  appealed  from,  as  fol- 
lows: "Upon  payment  within  ten  days  from 
this  date,  by  the  defendant  to  the  plaintiff,  of 
all  the  said  judgment  over  and  above  the  sum 
of  S450,  that  he  be  allowed  to  come  in  and 
answer  and  defend  as  to  the  said  sum  of  S450; 
otherwise,  the  judgment  to  stand  in  full  force 
and  effect."  Upon  the  showing  made,  I 
think  the  conrt  would  have  been  justified  in 
denying  the  motion  Unconditionally.  Grant- 
ing the  defendant  the  privilege  of  answering 
aa  to  8450,  upon  the  condition  that  within 
lU  days  he  should  pay  the  remainder  of  the 
judgment,  which  he  did  not  dispute,  may 
therefore  be  regarded  rather  as  matter  of  grace 
than  of  right,  from  which  it  does  not  follow, 
as  contended  by  appellant's  counsel,  that 
the  court  must  necessarily  have  found  that 
the  negligence  of  defendant  was  entirely 
excusable,  and  that  he  had  a  meritorious  de- 
fense to  a  part  of  the  judgment.  Under  the 
circumstances,  the  terms  upon  which  the 
conrt  ordered  the  default  to  be  opened  cannot 
be  said  to  be  unjust,  or  to  indicate  an  unwar- 
rantable exercise  of  the  discretionary  power 
of  the  court;  and  I  therefore  think  the  order 
should  be  aSirmed. 


We  concur:    Belcher.  G.  0.;  Footk,  C. 

Pkr  Curiam.    For  the  reasons  given  in 
the  foregoing  opinion  the  order  is  affirmed. 


(82  CM.  617) 

Peoplk  v.  Btan.    (No.  20,555.) 
(Supreme  Court  q/°  Col^omio.    Jan.  27, 1890.) 
CaiMiKAL  Law— W1TH111U.WK  Fi.ba  ov  Ooiurr. 
Under  Pen.  Code  CaL  f  1018,  which  pro- 
vides that  "  the  court  may,  at  any  time  before  judg- 
ment upon  a  plea  of  guilty,  permit  It  to  be  with- 
drawn, and  the  plea  of  not  guilty  substituted, "  a 
withdrawn  plea  of  guilty,  for  which  a  plea  of  not 
guilty  is  substituted  by  authority  of  'jourt,  is  not 
admissible  in  evidence  against  defendant. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Loa  Angeles 
county;  J.  W.  McKinley,  Judge. 

Weed  8.  Chelf-,  for  appellant.  Qeorge  A. 
Johnson,  Atty.  Gen.,  for  the  People. 

FooTE,  C.  The  defendant  was  convicted 
of  burglary  in  the  first  degree.  From  the 
judgment  rendered  against  him,  and  an  or- 
der denying  a  motion  for  a  new  trial,  he  has 
appealed.  The  error  relied  on  to  reverse  the 
judgment  and  order  is  that  the  people  were 
allowed,  over  the  defendant's  objettion,  to 
introduce  in  evidence  his  plea  of  guilty  in  the 
same  cause  before  the  same  court,  after,  by 
the  permission  cf  that,  court,  his  plea  of 
guilty  had  been  withdrawn,  and  be  had  been 
permitted  to  enter  a  plea  of  not  guilty,  accord- 
ing to  the  provisions  of  section  1018  of  the 
Penal  Code,  which  contains,  among  other 
things,  this  language:  "The  court  may,  at 
any  time  before  judgment  upon  a  plea  of 
guilty,  permit  it  to  be  withdrawn,  and  a  plea 
of  not  guilty  substituted."  The  counsel  for 
the  people  in  his  brief  contends  that  the  ad- 
mission in  evidence  of  the  former  plea  of 
guilty  stands  upon  the  same  rule  of  law  as  the 
admission  of  "confessions"  of  a  defendant, 
and  concludes  in  this  language:  "In  this  case 
there  could  have  been  no  conviction  without 
the  confession," — that  is,  the  plea  of  guilty. 
The  case  stands  thus,  without  the  evidence  of 
a  withdrawn  plea  of  guilty,  for  which,  by 
authority  of  law  and  the  court  a  plea  of  not 
guilty  was  "substituted,"  the  defendant  could 
not  have  been  legally  proven  or  found  guilty. 
Can  it  be  that  a  privilege  thus  conceded  to  a 
defendant  of  substituting  one  plea  for  an- 
other is  to  have  the  inevitable  effect  of  defeat- 
ing the  whole  object  of  the  "subs' ituted" 
plea?  We  do  not  think  that  the  legislature, 
in  passing  the  law  under  which  the  defend- 
ant was  allowed  to  nullify  and  render/^nc<t*» 
officio  his  plea  of  guilty,  by  substituting  or 
putting  in  place  of  it  a  plea  of  not  guilty,  in- 
tended to  say  that,  notwithstanding  such  sub- 
stitution and  doing  away  with  the  first  plea, 
it  may  be  given  in  evidence,  and  some- 
times serve  as  the  only  conclusive  proof  of  a 
man's  guilt  under  the  plea  of  not  guilty.  Of 
what  use.  practh^ally,  would  such  a  privilege 
to  a  defendant  be,  as  that  granted  by  section 
1018  of  the  Penal  Code,  if  its  construction  if 
to  be  such  as  that  contended  for  by  the  re 
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spondent?  The  connsel  for  the  people  says 
in  his  brief:  "No  cases  are  cited  by  appellant, 
and  I  have  found  none,  where  the  question 
has  arisen  whether  a  plea  of  guilty  withdrawn 
by  permission  of  the  court  can  be  introduced 
in  evidence.  But  on  principle  I  see  no  rea- 
son why  it  cannot  be.  if  shown  to  be  volun- 
tary." It  is  perfectly  true  that  no  such  case 
can  be  found,  but  we  cannot  agree  that,  upon 
principle,  where  a  plea  is  withdrawn  and  an- 
other legally  substituted  therefor  the  one 
withdrawn  can  be  introduced  in  evidence  to 
nullify  any  defense  under  the  last  plea,  which 
would  be  the  practical  result,  in  this  case,  of 
such  a  doctrine.  For  these  reasons  we  ad- 
vise tiiat  the  judgment  and  order  be  reversed . 

We  concur:    Belcher,  C.  C.  ;  Gibson,  C. 

Per  CinuAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  order 
are  reversed. 


(82  Cal.  640) 

Brant  v.  Phillippi  et  al.  (No.  12,777.) 
(Supreme  Court  qf  Calif omUi.  Jan.  87,  1800.) 
Ejsctmbnt — RtoBT  OP  Possession — Leask. 
Where  plaintiff  In  ejectment  leased  the  prem- 
ises before  tno  action  was  brought,  and,  when 
defendants  wei-e  found  in  possession,  authorixed 
the  lessee  to  sue  in  plaintiff's  name,  it  will  be 
presumed  that  the  lease  was  abandoned  by  mut- 
ual consent,  and  it  cannot  be  urged  as  a  defense 
that  plaintift  was  not  entitled  to  possession. 

Gomuiissiouers'  decision.  In  bank.  Ap- 
peal from  superior  court,  Kern  county;  li. 
E.  Akick,  Judge. 

J,  W.  Mahon  and  C.  C.  Cogwtll,  for  appel- 
lants. Allen  <&  Miller,  (B.  Brundage,  of 
counsel,)  for  respondent 

Van  Clief,  C.  Ejectment  for  a  section  of, 
land  in  Kern  county.  Di'fense  that,  although 
plaintiff  was  the  owner  of  the  land  in  fee,  he 
was  not  entitled  to  the  possession  at  the  time 
of  the  commencement  of  this  action,  (Fe|)ru- 
ary  10,  1888,)  for  the  reason  that  he  had 
leased  the  land  some  two  weeks  before  to 
Tyler  &  Bro.  for  the  term  of  one  year.  It 
appears  that  plaintiff,  who  was  a  non-resi- 
dent of  this  stiile,  executrd  a  lease  of  the 
land  to  Tyler  &  Bro.  on  January  26,  1888, 
for  tlie  term  of  one  year,  but  never  gave 
them  possession  under  the  lease.  When  they 
went  to  take  possession  they  fqiind  the  land 
occupied  by  the  defendants,  who  claimed  to 
hold  it  under  a  lease  from  plaintiff,  through 
the  agency  of  one  \V.  T.  OJen ;  but  it  appeai-s 
that  Oilen  had  no  authority  from  plaintiff  to 
lease  the  land.  Defendants  refused  to  let 
Tyler  &  liro.  into  possession,  and  thereupon 
the  plaintiff  authorized  Tyler  &  Uro.  to  com- 
mence an  action  for  him  and  in  his  name 
against  the  defendants  to  recover  the  posses- 
sion. In  pursuance  of  this  authority  this  ac- 
tion was  commenced  and  prosecuted  through 
the  agency  of  Tyler  &  Bro. 

From  the  foregoing  facts  it  is  fairly  infer- 
able that  Tyler  &  Bro.  waived  their  rights 
under  the  lettse,  and  that  the  lease  was  aban- 


doned by  mutual  consent  of  the  parties  there- 
to. CamarilIov.Fenlon,49CaI.207;  Skaggs 
V.  Emeraon,  hO  Cal.  6;  Dengler  v.  Michels- 
sen,  76  Cal.  12.5, 18  Pac.  Rep.  138;  Austin  v. 
Mining  Co..  72  Mo.  535;  Gear,  Landl.  A;  Ten. 
§§  168,  168.  Tyler  &  Bro.  were  under  no 
obligation  to  the  plaintiff  to  sue  tlie  defend- 
ants for  possession.  It  was  the  duty  of  the 
plaintiff  to  put  his  lessee  in  possession,  and 
until  he  did  so  he  could  I'ecover  no  rent.  See 
authorities  above  cited. '  If  Tyler  &  Bro.  de- 
clined to  sue,  as  they  might,  and  apparently 
did,  the  plaintiff  would  not  only  have  lost  his 
rent  for  the  term,  but  would  have  lieen  de- 
prived of  the  possession  of  his  land  until  after 
the  end  of  the  term,  unless  he  was  entitled  to 
brinj;  this  action.  I  think  the  judgment  and 
order  should  be  affirmed. 

We  concur:    Belcher,  G.  C:  Hatne,  C. 

Per  Gtthiaw.  For  the  reasons  given  in 
the  fore;;olng  opinion  the  judgment  and  or* 
der  are  atSrnied. . 


(t  Cal.  Unrep.  204> 

Heilbron  et  al.  v.  Campbell,  Judge. 

(No.  13,478.) 

(Supreme  Court  of  Cot^omto.    Deo.  2S,  1889.) 

JODOE — DlSQOAI.IFIOlTIOir. 

Under  Code  Civil  Proo.  Cal.  1 170,  disquali- 
fying judges  to  act  who  are  interested  in  the 
controversy,  where  three  parties  are  adveraely 
claiming  to  be  the  owners  of  a  certain  tract  of  land, 
one  of  wbom  is  the  judge,  and  the  otber  two  ad- 
verse litigants  before  him,  asking  him  to  determine 
which  of  them  is  the  owner  of  the  land  which  he 
claims  to  own,  and  to  appoint  a  reoeiver  for  said 
land,  a  writ  of  prohibition  will  issue  to  prevent 
him  from  acting  further  in  said  cause. 

In  biink. 

B.  C.  Benson,  ffeo.  R.  B.  Hayes,  and  A,  L. 
Hart,  for  petitioners.  Qarber,  Boalt  <fi 
BUhop,  (Craig  «£■  Meredith,  of  counsel,)  for 
respondent. 

Works,  J.  This  is  an  application  by  the 
petitioners  against  the  respondent,  as  judge 
of  thesuperiorcourt  of  the  county  of  Fresno, 
to  prevent  him  from  proceeding  further  in 
an  action  pending  in  said  court,  in  which 
Charlotte  F.  Clarke  et  akare  plaintiffs  and 
the  petitioners  are  defendants.  The  petition 
sliows,  in  sul>stance,  that  in  1880  an  agree- 
ment was  entered  into  by  and  between  the 
petitioners  and  one  Jeremiah  Clarke  by  which 
the  petitioners  leased  from  said  Clarke,  for  a 
term  of  years,  a  certain  tract  of  land  in  said 
county  of  Fresno,  being  a  part  of  what  was 
known  as  the  "Laguna  de  Tache  Rancho," 
and  in  wliich  agreement'it  was  provided  tliat. 
the  petitioners  should  have  tbeoption, during' 
said  lease,  to  purchase  said  property  at  the 
price  and  on  the  terms  therein  named;  that 
tlie  petitioners  took  possession  of  said  prop- 
erty under  said  lease  and  contract,  aud  com- 
plied with  all  its  terms  and  conditions;  that 
the  said  Charlotte  F.  Clarke,  who  was  the 
wife  of  Jeremiah  Clarke,  made  application 
for  and  procured  letters  of  guardianship  over 


Digitized  by 


LiOogle 


Cal.) 


LABISH  0.  HARDY. 


123 


the  property  of  her  said  husband  on  the 
groand  of  his  unsoundness  of  mind,  and  be- 
fore Itie  expiration  of  said  lease,  and  befoi-e 
the  time  given  the  petitioners  by  said  lease 
and  contract  to  exercise  their  option  to  pur- 
chase said  property,  she,  as  such  guardian, 
brougiit  an  action  in  said  court  to  set  aside 
said  contract  on  the  ground  that  said  Clxrlce 
was  at  the  time  he  executed  the  same  of  un- 
sound mind;  tliatsaid  cause  was  tried  before 
the  respondent  as  judge  of  said  court,  and 
findings  and  judgment  rendered  in  favor  of 
the  plaintiff,  and  a  motion  for  a  new  trial  has 
been  maile,  and  is  pending  before  the  re- 
spondent; tliat  a  motion  has  also  been  made 
by  said  plaiiitifT  for  the  appointment  of  a  re- 
ceiver to  take  charge  of  said  property,  which 
is  also  pending.  As  a  reason  why  the  re- 
spondent should  be  prohibited  from  acting 
further  in  said  cause,  it  is  alleged  that  during 
tiie  pendency  thereof  before  him  he  purchased 
a  certificate  of  purcliase  fora  certain  tract  of 
land,  consisting  of  257  acres,  which  is  a  part 
of  the  land  included  in  said  lease  and  con- 
tract, and  of  which  the  pelitioners  took  and 
held  possession  thereunder,  and  a  part  of  the 
land  cliiimed  by  each  of  the  parties  in  said  ac- 
tion and  in  controversy  between  them,  and 
that  the  respondent  still  holds  and  owns  said 
certificate,  and  claims  to  own  said  property. 
There  are  also  other  allegations,  not  neces- 
sary for  us  to  notice  particularly.  The  re- 
spondent demurs  to  the  petition,  and  also  an- 
swers the  same.  In  his  answer  he  denies 
that  the  land  purchased  and  claimed  by  him 
is  a  (lart  of  said  ranch,  but  he  does  nut  deny 
that  the  parties  to  said  action  are  claiming  it 
to  be  a  part  thereof,  or  that  the  petitioners 
are  in  puss-ssion  of  it,  claiming  it  to  be  with- 
in their  contract,  or  that  it  is  in  controversy 
between  the  parties  in  said  action. 

So,  putting  the  matter  in  the  most  favor- 
able light  for  the  respondent,  we  have  a  case 
in  whurh  tliree  parties  are  adversely  claiming 
to  be  the  owners  of  a  oertiin  tract  of  lanJ, 
one  of  whom  is  a  judge  of  the  court,  and  the 
other  two  adverse  litigants  before  him,  ask- 
ing him,  by  his  jiidj^ment,  to  determine 
which  of  them  is  the  owner  of  the  iand  which 
he  claims  to  own.  Not  only  so,  but  he  is 
asked  to  appoint  a  receiver  to  take  possession 
of  land  which  he  claims  to  own,  and  account 
to  liim  for  its  management.  He  is  called 
upon  by  the  application  for  a  receiver,  or  may 
be,  to  determine  what  lands  shall  go  into  the 
hands  of  sucb  receiver.  As  he  claims  a  part 
of  the  land,  and  asserts  that  it  is  not  within 
the  larger  tract  iu  dispute,  the  temptation  to 
exclude  it  in  making  his  order  will  at  once 
arise;  and,  if  his  land  is  to  go  into  the  hands 
of  a  receiver,  it  must  be  of  some  interest  to 
him  who  shall  become  such  receiver,  and  take 
charge  of  and  manage  the  land.  It  seems  to 
us  that  neither  argument  nor  authority  is 
necessary  to  show  that  a  judge  should  be  pro- 
hibited from  sitting  in  a  cause  under  such 
circumstances;  but  we  cite  Code  Civil  Proc. 
§  170;  Mining  Co.  v.  Keyser,  58  ChI.  315; 
Stock  well   V.  Board,  22  Mich.  341;  Hall  v. 


Thayer,  105  Mass.  219;  Cottle's  Appeal,  5 
Pick.  482;  Sigourney  v.  Sibley,  21  Pick.  101; 
Coffin  V.  Cottle,  9  Pick.  287;  Gay  v.  Minot, 
8  Cush.  352;  Moses  v.  Julian,  45  N.  H.  52; 
Oakley  v.  Aspinwall.  3  N.  Y.  5*7. 

It  is  contended  that  our  statute  only  dis- 
qualities  a  judge  where  he  has  a  direct  inter- 
est in  the  result  of  the  suit,  and  that,  as  in 
this  case  a  judgment  for  or  against  eitjier  of 
the  parties,  determining  the  controversy  be- 
tween them,  could  not  bind  the  judge,  or  af- 
fect his  title  to  the  land  claimed  by  him,  he 
was  not  disqualified.  But  we  cannot  give 
the  statute  this  narrow  construction.  It 
should  be  the  duty  and  desire  of  every  judge 
to  avoid  the  very  appearani-e  of  bias,  prej- 
udice, or  partiality;  and  to  this  end  hesliould 
decline  tosit,or,  if  hedoes  not,  should  be  pro- 
hibited from  sitting,  in  any  case  in  whicli  his 
interest  in  the  subject-matter  of  tlie  action  is 
such  as  would  naturally  influence  him  either 
one  way  or  the  (»ther.  We  have  shown  how 
a  judge  might,  and  probably  would,  be  influ- 
enced to  act  in  the  appointment  of  a  receiver. 
In  the  decision  of  the  action  on  its  merits,  the 
temptation  to  decide  in  favor  of  one  party 
or  the  other  might  be  equally  strong.  It 
might  become  very  important  to  him  to  have 
the  land  go  to  one  of  the  claimants  rather 
than  the  other.  One  might  be  friendly  to 
him,  and  his  claim,  and  the  other  not.  With 
one  a  compruraise  might  be  easy,  and  with 
theolher  difficult.  Cue  might  bemucb  more 
inclined,  and  mure  alile,  pecuniarilyor  other- 
wise, than  the  other,  to  litigate  his  claim 
against  him.  And,  aside  from  what  might 
influence  the  judge  undersuch  circumstiinces, 
it  appears  to  ns  to  be  unseemly  for  a  judge 
to  sit  in  an  action  involving  tli<>  title,  as  be- 
tween the  litigants,  to  a  suiiject-matter  of 
which  he  claims  to  be  the  sole  owner,  and 
must  in  the  end  litigate  as  between  himself 
an<l  the  litigant  who  succeeds  to  the  property 
by  his  judgment. 

The  question  whether  the  taking  of  testi- 
mony was  necessary  was  discussed  at  the  ar- 
gument. The  view  we  have  taken  of  the  is- 
sues renders  this  unnecessary.  Let  the  writ 
issue  prohibiting  the  respondent,  Campbell, 
from  acting  further  in  said  cause. 

We   concur:     McFakland,  J.;   Shabp* 

STEIN,  J.;  Fox,  J.;  PATEltSON,  J. 


(3  Cal.  tJnrep.  202) 

XjABIsh  c.  Habdt.    (No.  12,479.) 

{Supreme  Cowrt  of  Catifomia.    Dec.  87, 1889.) 

Husband  and  Wipe — Commuvitt- Pbopbktt. 

1.  A  husband  and  wife  occupied  a  tract  of  land 
belonging  to  the  United  States  from  1847until  1S56, 
when  the  wife  died.  The  husband  continued  to  oc- 
cupy the  land  until  1871,  when  he  received  a  deed 
to  It  from  the  town  of  Santa  Uruz  under  Act  Cong. 
July  23,  186K.  Held,  that  the  occupation  by  the 
husband  and  wife  during  her  life  did  not  operate 
to  render  the  land  community  property,  or  vest  the 
wife  with  any  ownership  whatever.  Following 
Labish  v.  Hardy,  19  Pac.  Rep.  531. 

2.  In  an  action  by  a  daughter  of  the  first  mar- 
riage against  a  second  wife,  to  whom  the  land  had 
been  deeded,  to  recover  the  interest  claimed  by 
plaintiff  as  heir  of  her  deceased  mother,  the  deed 


Digitized  by 


LiOogle 


124 


PACIFIC  REPORTER,  Vol.  28. 


(Cat 


will  not  be  vacated  on  the  gronnd  that  It  was  a 
and  the  husband  was  Indebted  to  plaintiS,  and  di( 
sot  leave  sufficient  property  to  pay  her. 

Department  2.  Appeal  from  superior 
court,  Santa  Cruz  county;  F.  J.  McCanit, 
Judge. 

Action  bj  Isabella  Labish  against  Jane 
Hardy  to  set  aside  a  deed  and  quiet  title  to 
certain  premises  in  tlie  city  of  Santa  Cruz. 
In  1847,  plaintiff's  parents  went  into  posses- 
sion of  the  land  in  dispute,  which  was  then 
public  land  of  the  United  States,  and  contin- 
ued to  occupy  it,  together  with  their  children, 
as  their  home,  until  the  death  of  plaintiff's 
mother,  which  occurred  in  June,  1856,  at 
which  time  plaintiff  was  seven  years  old. 
After  the  death  of  plaintiff's  mother,  the  fath- 
er of  plaintiff  continued  to  occupy  said  prem- 
ises as  his  home  until  his  death,  in  1883.  In 
June,  186U,  plaintiff's  father  married  the  de- 
fendant. In  May,  1871,  plaintiff's  father 
took  a  deed  for  the  premises  from  the  corpo- 
rate authorities  of  the  town  of  Santa  Cruz, 
under  the  act  of  congress  approved  July  23, 
1866,  entitled  "An  act  to  quiet  title  to  cer- 
tain lands  within  the  corporate  limits  of  the 
city  of  Benicia  and  the  town  of  Santa  Cruz;" 
said  premises  tlien  being  within  the  corporate 
limits  of  the  town  of  Santa  Cruz  and  public 
lands  of  the  United  States.  On  August  8, 
1881,  plaintiff's  father  made  a  deed  of  gift  of 
the  premises  to  the  defendant.  This  deed 
was  recorded,  hut  is  alleged  not  to  have  been 
properly  acknowledged  wlien  this  action  wits 
commenced.  At  the  time  this  deed  was  made, 
the  premises  constituted  all  the  property  of 
plaintiff's  father,  and  he  never  afterwards 
acquired  any  property.  The  defendant  claims 
the  premises  under  this  deed.  This  action 
was  commenced  August  7,  1885.  Plaintiff 
alleged  that  before  that  time  she  acquired 
and  then  owned  any  interest  in  said  premises 
that  might  have  descended  from  her  mother; 
that  after  his  first  marriage  W.  H.  Hardy  re- 
ceived property  and  money  in  trust  for  the 
plaintiff  upon  the  understanding  and  express 
promise  on  his  part  to  invest  and  pay  over 
the  proceeds  thereof  to  the  children  of  his 
first  wife,  plaintiff  being  one  of  those  chil- 
dren; that  this  trust  was  never  repudiated  by 
him,  but  w:i3  never  carried  out,  and  that  at 
the  time  of  his  death  he  owed  several  hun- 
dred dollars  to  plaintiff  on  account  of  said 
trust  property;  that  plaintiff  did  not  know  of 
the  deed  of  gift  to  defendant  until  after  her 
father's  death,  and  did  not  know  until  then 
that  her  father  had  not  left  suflScient  proper- 
ty to  pay  her  demand,  exclusive  of  said  real 
property.  These  and  other  pertinent  facts 
were  set  up  in  the  complaint  and  amended 
complaint.  The  defendant  demurred,  and 
the  demurrer  was  sustained.  The  plaintiff 
declining  to  further  amend,  judgment  of  dis- 
missal was  entered ;  and  plaintiff  appeals  from 
such  judgment. 

W.  D.  Storey,  for  appellant.  Utnry  P. 
Bowie,  for  respondent. 

Pau  Curiam.     We  have  examined  the  rec- 


ord in  this  case,  and  find  no  error  In  It.  The 
ease  is  determined  by  Labish  ▼.  Hardy,  77 
Cal.  ^27.  19  Fae.  Bep.  SSL  Judgment  af- 
firmed. 

'~~~~  (82  Cal.  273> 

In  re  Neustadt.    (Na  20,602.) 
(Supreme  Cowrt  «f  California.    Deo.  80, 1889.) 

FALSB    PrSTIINSBS  —  PmnSHMBXT  —  JtTBIBDIOTIOX. 

1.  Pen.  Code  Cal.  S  1906,  providing  that  "a 

Judgment  that  the  defendant  pay  a  fine  may  also 
lirect  that  he  be  imprisoned  until  the  fine  be  sat- 
isfied, specifying  the  extent  of  the  Imprisonment, 
whioh  must  not  exceed  one  day  for  every  dollar  of 
the  fine, "  does  not  apply  to  a  conviction  for  ob- 
taining money  by  false  pretenses,  under  section 
583,  which  prescribes  as  a  penalty  "imprisonment 
in  the  county  jail  not  exceeding  one  year,  and  by  a 
fine  not  exceeding  three  times  the  value  of  the 
money  or  property  so  obtained, "  as  the  legislature 
did  not  intend  by  this  provision  to  make  it  possible 
to  impose  a  penalty  of  life  imprisonment  for  a 
misdemeanor. 

8.  The  police  judge's  court  has  no  jurisdiction 
of  the  offense  of  obtaining  money  by  false  pro- 
tenses,  as  the  fine  may  exceed  $1,000. 
Bbattt,  C.  J.,  and  Thobntox,  J.,  dissenting. 

In  bank.    Habeas  eorptu. 

This  was  an  application  for  a  writ  of 
Jiabeas  corpus  made  by  one  Neustadt,  who 
was  convicted  by  the  superior  court  of  the 
city  and  county  of  San  Francisco  of  obtain- 
ing money  by  false  pretenses. 

Carroll  Cook,  for  petitioner.  /  2>.  Page, 
Dist.  Atty.,  for  respondent. 

Paterson,  J.  The  petitioner  was  con- 
victed of  obtaining  money  by  false  pretenses, 
and  sentenced  on  March  31,  1888,  to  impris- 
onment in  the  county  jail  for  the  term  of  one 
year,  to  pay  a  fine  of  $2,249,  and,  in  default 
of  payment  thereof,  to  be  imprisoned  one  day 
for  every  dollar  remaining  unpaid,  the  latter 
imprisonment  to  commence  at  the  end  of  the 
one-year  term  of  imprisonment  first  ordered. 
The  penalty  provided  by  section  532,  Pen. 
Code,  under  which  the  petitioner  was  con- 
victed, is  "imprisonment  in  the  county  jail 
not  exceeding  one  year,  and  by  fine  not  ex- 
ceeding three  times  the  value  of  the  money 
or  property  so  obtained."  The  legislature 
did  not  intend,  we  think,  by  this  provision, 
to  make  it  possible  to  impose  a  penalty  of 
life  imprisonment  for  a  misdemeanor  such  as 
the  offense  named  in  section  532,  or  any 
other.  In  People  v.  Righetti,  66  Cal.  184,  4 
Fac.  Rep.  1063,  1185.  the  court  in  depart- 
ment held  that  section  1205  of  the  Penal 
Code  applies  to  cases  of  fine,  whether  the  fine 
be  coupled  with  a  sentence  of  imprisonment, 
or  whether  the  fine  stand  alone  as  the  only 
punishment.  The  correctness  of  that  decis- 
ion may  1)6  doubted.  The  section  provides: 
"A  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  imprisoned  until 
the  fine  be  satisfied,  specifying  tlie  extent  of 
imprisonment,  which  must  not  exceed  one 
day  for  every  dollar  of  the  line. "  An  adher- 
ence to  the  letter  of  this  section  would  makp 
it  inapplicable  to  cases  in  which  the  court  im- 
posed a  term  of  imprisonment,  and  also  a 
fine.    We  do  not,  however,  intend  to  expreaa 
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any  opinion  as  to  the  correctness  or  incor- 
rectness of  the  decision  referred  to.  It  is  suf- 
flcient  to  say  that,  taking  all  the  provisions 
of  the  Code  together.  It  is  manifest  that  the 
legislature  did  not  intend  section  1205  to  ap- 
ply to  cases  of  this  kind,  where  the  amount 
of  the  fine  is  not  left  discretionary  witii  the 
court,  and  wliere  tiie  extreme  penalty  which 
maybe  imposed  is  left  uncertain  and  depend- 
ent upon  evidence  as  to  the  value  of  the 
properly  taken.  The  Penal  Code  provides 
that  "all  provisions  are  to  be  construed  ac- 
cording to  the  fair  import  of  their  terms, 
with  a  view  to  effect  its  object,  and  to  pro- 
mote justice."  Section  4.  Of  course,  the 
legislature  has  the  power  to  provide,for  the 
collection  of  fines  by  imprisonment  at  a  cer- 
tain  rate  per  day,  in  cases  where  a  fixed  term 
of  imprisonment  is  also  imposed,  but  in  such 
cases  it  should  clearly  appear  that  such  is  the 
Intent  of  the  legislature. 

The  petitioner  claims  that  the  superior 
court  bad  no  jurisdiction  of  the  offense  with 
which  he  was  charged,  and  that  under  the 
decision  in  Green  v.  Superior  Court,  78  Cal. 
556,  21  Fac.  Bep.  307,  541.  the  judgment 
should  be  declared  void  for  that  reason.  The 
case  referred  to  is  not  in  point.  The  offense 
named  in  section  532  is  punishable  by  im- 
prisonment in  the  county  jail  not  exceeding 
one  year,  and  by  fine  not  exceeding  three 
times  tlie  value  of  the  property.  A  fine  must 
in  all  cases  be  imposed;  there  is  no  alterna- 
tive. It  m  ust  be  three  times  the  value  of  the 
property.  It  may  be  more  than  81,000. 
The  police  judge's  court,  therefore,  has  not 
jurisdiction  of  this  offense.  As  the  petitioner 
has  served  more  than  the  term  of  imprison- 
ment prescribed  by  the  statute,  he  is  entitled 
to  his  discharge:  It  is  ordered  that  the  pe- 
titioner be  discharged  from  custody. 

We  concur:  Fox,  J.;  Wobks,J.;Shabp- 
8TZIK,  J.;  MoFabland.  J. 

Wedissent:   Beatty,  C.J.;  TnoENTON,J. 


(82  Cal.  S4) 

Hatnb  V.  Justice's  Cottrt.    (No.  18,559.) 

(.Supreme.  Court  of  CaUfomia.    Dec.  81, 18S9.) 

Imsolvsnct— Stat  of  Other  Procbbdinos— Wbit 
OF  Prohibition'. 
Code  Civil  ProcCal.  p.  686,  provides  that  "no 
creditor  whose  debt  is  provable  under  this  [the  in- 
soIvcdot]  act  shall  be  allowed,  after  the  oommence- 
ment  of  proceedings  in  insolvency,  to  prosecute  to 
final  judgment  any  action  therefor  against  the 
debtor  until  the  question  of  the  debtor's  discharge 
shall  have  been  determined,  and  any  such  suit  or 
proceeding  shall,  upon  the  application  of  the  debt- 
or or  any  creditor,  *  •  •  be  stayed  to  await 
fhe  determination  of  the  court  in  Insolvency  on  the 
qnestton  of  discbarge. ""  An  action  was  brought 
against  the  petitioner  in  the  justice's  court  on  a 
promissory  note,  and  an  attachment  levied  on  his 
property,  and  he  filed  his  petition  in  insolvency, 
and  the  property  attached  was  released,  and  he 
filed  his  answer  in  the  justice's  court,  setting  up 
the  Insolvency  proceedings ;  but  plaintiff  obtained, 
from  the  superior  court  In  which  the  insolvenoy 
proceedings  were  pending,  an  order  permitting  the 
jnstice's  court  to  proceed  to  judgment.  Held,  that 
a  writ  of  prohibition  would  be  granted. 


In  bank.  Writ  of  prohibition  to  justice'& 
court,  Monterey  county. 

This  is  an  application  for  a  writ  of  prohibi- 
tion by  Hayne  to  prevent  the  justice's  court 
of  Monterey  county  proceeding  to  judgment 
in  a  cause  pending  before  it. 

Geil  &  Morehouse,  for  petitioner.  If,  A. 
Bom  and  W.  M.  R.  Parker,  for  respondent. 

Works,  J.  This  is  an  application  for  a 
writ  of  prohibition  to  prevent  the  respondent 
proceeding  to  trial  and  judgment  in  a  cause 
pending  before  it.  An  action  was  brought 
against  the  petitioner  in  the  juntice's  court 
on  a  promissory  note,  and  an  attachment  was 
issued,  and  levied  on  his  property.  The  peti- 
tioner filed  his  petition  in  insolvency,  and  the 
property  attached  was  relCHsed.  He  Bled  his 
answer  in  the  justice's  court,  setting  up  the 
insolvency  proceedings;  but  the  plaintiff  ap- 
plied to  the  superior  court,  in  which  the  in- 
solvency proceedings  were  pending,  and  pro- 
cured an  order  from  that  court  permitting 
the  justice's  court  to  proceed  with  the  cause. 
The  petitioner  moved  the  justice's  court  to 
desist  from  further  proceedings,  but  his  mo- 
tion was  denied;  and,  the  court  being  about 
to  proceed  to  judgment,  this  writ  was  applied 
for. 

Section  45  of  the  insolvency  act  (Code 
Civil  Proc,  p.  686)  provides:  "And  no  creditor 
whose  debt  is  provable  under  this  act  shall 
be  allowed,  after  the  commencement  of  pro- 
ceedings in  insolvency,  to  prosecute  to  final 
judgment  any  action  therefor  iigainst  tho 
debtor  until  the  question  of  the  debtor's  dis- 
charge shall  have  been  determined;  and  any 
such  suit  or  proceeding  shall,  upon  the  appli- 
cation of  the  debtor  or  any  creditor,  or  of  the 
assignee,  be  stayed  to  await  the  determina- 
tion of  the  court  in  insolvency  on  the  question 
of  discharge."  There  are  certain  provisions 
in  the  section  authorizing  the  continuation  of 
proceedings  in  certain  cases,  but  this  case  is 
not  within  any  of  them.  This  is  a  plain  and 
direct  prohibition  against  any  furtlier  pro- 
ceedings in  the  justice's  court;  and  the  peti- 
tioner, having  brought  himself  within  the 
statute,  is  entitled  to  the  writ  prayed  for. 
The  respondent  does  not  contend  that  it  has 
the  right  to  proceed,  but  claims  that  in  do- 
ing so  it  would  not  exceed  its  jurisdiction, 
but  would  only  commit  an  error  that  could 
be  reached  by  appeal.  We  cannot  agree  to 
this  proposition.  A  court  that  proceeds  in 
the  trial  of  a  cause  against  an  express  pro- 
hibition of  a  statute  is  exceeding  its  jurisdio- 
tion,  and  may  be  prevented  by  prohibition 
from  this  court.  The  case  of  Bandy  v.  Ran- 
som, 54  Cal.  87,  is  not  in  point.  At  the  time 
it  was  decided  the  insolvency  act  in  force  con- 
tained no  prohibition  against  proceedings  in 
other  courts  after  the  commencement  of  in- 
solvency proceedings.  The  provision  of  tho 
statute  referred  to  is  a  salutary  one,  calcu- 
lated to  prevent  the  swallowing  up  of  insolv- 
ent estates  in  unnecessary  litigation,  and 
should  be  enforced.  Conceiding  that  an  ap- 
peal might  have  been  tak«u,  it  was  aot  ao 
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adequate  remedy.  It  would  onlj  add  to  the 
costs  of  litigation,  the  very  thing  that  the 
statute  was  intended  to  prevent.  Let  the 
writ  issue  as  prayed  for. 

We  concur:  Beattt,  0.  J. ;  Shabpstein, 
J.;  Fox,  J.;  Thoknton,  J.;  MoFarland, 
J.;  Patisbson,  J. 

Behearing  denied. 
(S2  Cal.  480)  ~~~-~     • 

Landers  v.  Landers  et  al,    (No.  13,464.) 

{Supreme  Court  of  Calif  omia.    Jan.  8, 1890.) 

BlIX  OF  EXCEFTIOXa — SsTTt.EHE3rr. 

1.  Code  Civil  Proo.  CaL  S  6.)3,  which  provides 
that  'if  the  jndfire  in  any  case  refuse  to  allow  an 
exception  in  accordance  with  the  facts,  the  party 
desiring  the  bill  settled  may  apply  by  petition  to 
the  supreme  court  to  prove  the  same, "  does  not 
apply  to  a  case  where  the  trial  judge  has  refused 
to  settle  a  statement  or  bill  of  exceptions,  but  to  a 
case  where,  in  settling  a  bill,  he  refuses  to  allow 
an  exception  that  ought  to  be  allowed. 

9.  Though  no  rules  on  the  subject  have  been 
prescribed  by  the  supreme  court,  one  who  applies 
to  it  under  this  section  should  set  forth  in  his  peti- 
tion fully  and  specifically  the  very  exception 
which  he  presented  to  the  trial  judge,  and  which 
he  avers  the  judge  wrongfully  refused  to  put  in  the 
Dill,  and  also  the  evidence  on  whioh  he  bases 
the  truth  of  his  proposed  exception,  so  that  the 
supreme  court  can  see  on  the  face  of  his  petition 
what  his  alleged  grievance  is. 

In  bank.  Application  to  settle  bill  of  excep- 
tions in  superior  court,  city  and  county  of 
San  Francisco;  F.  W.  Lawleb,  Judge. 

T.  I.  Beiffin,  for  plaintiff.  D.  L.  Stnoot, 
for  defendants. 

MgFarz.and.  J.  This  cause  ia  now  be- 
fore this  court  upon  a  petition  of  defendants, 
in  which  it  is  set  forth  that  the  judge  of  the 
superior  court,  in  which  the  cause  was  pend- 
ing,  "refused  to  settle  and  certify"  a  bill  of 
exceptions  presented  to  him  by  petitioners; 
and  they  pray  tliat  this  court  "will  settle, 
and  have  certified,  the  said  bill  of  excpptiona 
in  accordance  with  the  provisions  of  section 
652  of  the  Code  of  Civil  Procedure."  Plain- 
tiff demurs  to  the  petition  upon  various 
grounds,  which  present  the  question  whether 
or  not  it  is  sufUcient. 

Section  652  was  not  intended  to  apply,  and 
does  not  apply,  to  the  case  where  a  trial 
Judge  has  refused  to  settle  a  statement  or  bill 
of  exceptions.  The  remedy  for  such  a  re- 
fusal, if  wrongful,  is  mandamus  to  compel 
him  to  act.  Tlie  law  does  not  impose  upon 
the  appellate  court  the  general  duty  of  set- 
tling a  bill  of  exceptions.  Section  652  applies 
to  a  case  where  the  trial  Judge,  in  settling  a 
bill,  refuses  to  allow  an  exception  wliich 
ought  to  be  allowed.  The  language  is,  "If 
the  judge  in  any  case  refuse  to  allow  an 
exception  in  accordance  with  the  facts,  the 
party  desiring  the  bill  settled  may  apply  by 
petitiim  to  the  supreme  court  to  prove  the 
same," — ^thatis,  to  prove  the  exception  which 
the  judge  is  alleged  to  have  refused  to  allow 
in  accordance  with  the  facts.  The  section 
further  provides  that  "the  application  may 
be  made  in  the  mode  and  manner,  and  under 
snoh  regulations,  as  that   court  may  pro- 


scribe. "  No  regalatloBB  on  the  subject  have 
been  prescribed  by  this  court,  for  rule  29  does 
nut  apply.  But,  in  the  absence  of  such  regu- 
lations, the  petitioner  should  set  forth  fully 
and  spedflcally  the  very  exception  or  excep- 
tions which  he  presented  to  the  Judge,  and 
which  he  avers  the  judge  wrongfully  refused 
to  put  into  the  bill,  and  also,  we  think,  the 
evidence  upon  which  he  bases  the  truth  of 
his  proposed  exceptions,  so  that  this  court 
can  see  on  the  face  of  the  petition  what  bis 
alleged  grievance  Is.  Section  lti9  ot  the  old 
practice  act  was  on  this  subject  the  same  as 
section  652  of  the  Code;  and,  re'erring  to 
the  former,  this  court  said  in  Wormouth  t. 
Gardner,  85  Cal.  228:  "A  motion  to  correct 
a  statement  or  exceptions,  where  the  court 
below  refuses  to  make  the  same  conform  to 
the  facts,  is  an  original  proceeding  in  this 
couit,  and  must  be  instituted  by  a  petition  in 
writing,  setting  forth  at  length  the  exceptions 
which  were  tal<en  at  the  trial,  and  not  al- 
lowed by  the  judge,  and  so  much  of  the  evi- 
dence as  may  be  necessary  to  illustrate  tbem. 
*  *  *  The  fact  that  this  court  has  not  as 
yet  prescribed  any  rules  for  the  government 
of  such  proceedings  does  not  relieve  a  party 
from  the  necessity  of  inaugurating  them  in 
the  manner  dictated  by  the  statute."  In  the 
case  at  bar  the  petition  does  nut  contain  a 
copy  of  the  exception  alleged  to  have  been 
presented  to  the  judge,  or  of  any  evidence. 
The  averments  are  merely  that  a  bill  of  ex- 
ceptions was  presented,  and  that  the  judge 
"refused  to  settle  and  certify  the  said  bill  of 
exceptions."  The  theory  of  the  petition 
seems  to  be  that  this  court,  with  a  few  gen- 
eral averments  before  it  about  the  conduct, 
in  the  premises,  of  the  Judge  of  the  trial 
court,  will  put  itself  generally  in  the  place  of 
tliat  court,  and  proceed  to  construct  fur  it  an 
original  and  complete  bill  of  exceptions. 
Such  is  not  the  meaning  of  the  Code.  We 
tliink  that  the  petition  is  entirely  insulUcient. ' 
Prayer  of  petition  denied,  and  proceeding 
dismissed. 

We  concur:  Bkatty,  C  J.;  Works.  J.; 
Paterson,  J.;  Shabpstein,  J.;  Fox,  J. 

^~"~"  (83  Cal.  83) 

Htse  v.  Botlb  et  lU.    (No.  18,48L) 
(Supreme  Court  <if  Calif omia.    Feb.  1, 1890.) 

In  bank.  Application  by  Thornton  and  others, 
appellants,  to  settle  bill  of  exceptions  in  superior 
court,  city  and  county  of  San  Frandsco;  J. -P. 
HoDOB,  Judge. 

George  u.  Buck  and  Edward  F.  FibspatrUH, 
for  petitioners.    T.  M.  Omnent,  for  respondents. 

Fox,  3.  This  is  an  original  proceeding  In  this 
court  to  settle  a  bill  of  exceptions,  talcen  on  behalf 
of  petitioners,  who  are  appellants  In  the  above- 
entitled  cause. 

We  have  examined  the  petition  and  answer 
thereto,  and  are  of  opinion  that  on  at  least  one  ot 
the  points  made  on  their  appeal  the  petitioners  are 
entitled  to  take  an  appeal,  and  be  heard  thereon ;  and 
that  under  the  decision  of  this  court  in  the  oase  ot 
Herrilob  v.  McDonald.  80  Cal.  473. 23  Faa  Rep.  399, 
the  proper  mode  of  bringing  tiie  matter  up  on  aa 
appeal  is  by  bill  of  exceptions.  They  are  therefore 
enUtled  to  have  m  biU  seiitled  and  allowed.    Bat 
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this  oonrt,  In  bank,  baa  recently  held,  in  the  case 
of  Landers  r.  Landers,  ante,  126,  (No.  13,464,  filed 
January  8. 1890,)  that  this  is  not  the  proper  remedy 
in  a  case  like  the  one  here  presented ;  that  this 
court  cannot  substitute  itself  for  the  court  below 
in  the  settlement  of  a  genei-al  bill  of  exceptions. 
On  the  authoritv  of  ttiat  case  this  appUcatioa  must 
be  denied,  and  tbe  parties  left  to  the  remedy  there- 
insaggested,  if  the  judge  below  still  persists  in 
his  refusal  to  settle  the  biU.    So  ordered. 

We  concur:  Works,  J.;  Paterson,  J. ;  MoFab- 
LANS,  J. ;  Sbahpstbik,  J.  i  Thobnton,  J. 


(82  Cat  XO) 
CaSTAQNINO  9.  BALLEnrTA  et  al.     (No. 

11,713.) 
(Supreme  CouH  qf  Oaltfomia.    Dec.  80, 1889.) 

Hbcbahicb'  Liens  —  Fleadtmo  —  LnirrATioN  of 
■  Actions — Nonsuit. 

1.  A  complaint  in  an  action  to  enforce  a  me- 
chanic's lien,  in  which  the  special  contract  be- 
tween contractor  and  owner  Is  stated,  can  be 
changed  by  amendment  into  an  action  on  the  con- 
tract, in  which  tbe  contract  may  be  counted  on 
spedally,  or  the  common  counts  in  indebltatMt 
nssumpgU  may  be  used,  and  tbe  special  contract 
is  admissible  In  evidence  under  the  common 
counts. 

9L  "Where  a  waiver  of  matters  stated  in  re- 
qaeets  for  instructions  may  be  inferred  by  tbe 
jury  from  the  evidence,  it  is  error  to  give  the  re- 
quested instructions,  which  omit  all  reference  to 
a  waiver,  and  ask  that  a  verdict  be  rendered  on 
the  facta  stated  in  the  requests. 

8.  Where  defendants  move  for  a  nonsuit  on 
the  ground  that  tbe  claim  is  barred  by  the  statute 
of  limitations,  but  ask  no  direction  to  the  jury  on 
tbto  point,  and  the  court  makes  no  charge  in  re- 
gard to  it,  the  point  as  to  the  bar  of  the  statute  of 
Umitatlons  cannot  be  considered  on  the  recorv 
presented  to  the  appellate  court. 

4.  A  motion  for  nonsuit  on  the  ground  "that 
the  proof  shows  that  the  claim  is  barred  "  is  prop- 
erly denied  where  the  cause  of  action  is  set  up  in 
three  counts,  and  the  statute  is  only  pleaded  to  tw  . 

In  bank.  On  rehearing.  For  opinion  in 
department,  see  21  Pac.  Uep.  1097. 

This  action  was  originally  brought  by  Caa- 
tiignino  against  P.  Balletta  et  al.  to  foreclose 
a  mechanic's  lien.  Judgment  for  plaintiff, 
and  defendants  appeal. 

Tilden  <£  T.ilden,  for  appellants.  M  O 
Uaasett,  for  respondent. 

Thornton,  J.  This  action  was  originally 
brought  to  foreclose  a  mechanic's  lien  for 
81,395.50  on  a  block  of  buildings  in  the  city 
of  San  Francisco.  The  buildings  were  erect- 
ed by  plaintiff  for  defendants  under  a  written 
contract  which  provided  that  plaintiff  should 
furnish  all  tlie  materials,  and  do  the  work, 
according  to  plans  and  speciflcations  onaile 
by  George  Bordwell,  architect,  and  receive 
therefor  tbe  sum  of  99,800.  payable  in  install- 
ments as  the  work  progressed,  the  last  pay- 
ment to  l)e  made  "when  the  houses  shall  l)e 
completed,  each  in  all  its  parts,  and  accepted 
by  the  architect."  The  4l>395.50  consisted 
of  an  unpaid  tmlance  of  the  contract  price, 
and  8375  alleged  to  be  due  for  extra  work, 
and  materials.  The  case  was  tried,  and  judg- 
ment rendered  for  plaintiff.  An  appeal  was 
taken  by  defendants  from  the  judgment  and 
an  onier  denying  them  a  new  trial,  and  the 
judgnoent  and  order  were  reversed  on  author- 
ity of  Loup  V.  llailroad  Co.,  63  Cal.  97.    The 


case  came  on  again  for  trial,  and  the  plaintiff 
was  allowed,  over  the  objections  of  defend- 
ants, to  file  an  amended  complaint  in  indeb- 
itatus agsumpiit.  It  contained  three  counts. 
The  Hrst  alleged  ah  indebted nass  from  de- 
fendants to  plaintiff  of  $1,020.50  for  work 
and  labor  done,  and  materials  furnished,  in 
the  erection  of  a  block  of  buildings  in  the  city 
of  San  Francisco.  The  second  Hllegfd  an  in- 
debtedness of  S270  for  extra  work  done  and 
materials  furnished  in  the  erection  of  the  said 
block  of  buildings.  And  tbe  third  alleged 
an  indebtedness  uf  8105  for  putting  a  door  in 
defendants'  building,  and  constru  :ting  a  side- 
walk in  front  thereof,  at  their  special  in- 
stance and  request.  The  prayer  Wits  for 
judgment  for  $1,395.50,  the  aggregate  of 
these  amounts,  with  interest  and  costs.  The 
defendants,  by  their  answer,  denied  that  they 
were  indebted  t«  plaintiff  in  the  sum  of 
money  named  in  tbe  complaint,  or  in  any 
sums  or  sum  whatever;  and  t6  the  first  two 
counts  they  pleaded  the  statute  of  limitations. 
They  then  alleged  that  the  labor  and  mate- 
rials sued  for,  except  the  last  item  of  $105, 
were  furnished  under  a  written  contract, 
which  was  executed  by  the  paities  on  the  26th 
of  April,  1U76,  and  a  copy  of  which  was  set 
forth  and  made  a  part  of  the  answer.  They 
further  alleged  that  they  complied  with  all 
the  conditions  of  the  contract  on  their  part, 
and  paid  plaintifl  during  the  progress  of  the 
work  the  sum  of  $9,104.  but  that  plaintiff 
failed  to  comply  with  the  conditions  of  the 
contract  on  his  part;  that  he  omitted  to  put 
in  the  buildings  many  things  required  by  the 
contract  and  speciflcations, 'and  that  the 
value  of  the  articles  and  work  omitted  was 
$150:  that  the  buildings  were  nut  completed 
within  tbe  time  named  in  the  contract,  and 
defendants  were  damaged  thereby  in  the  sum 
of  $900;  that  the  foundation  was  not  put 
down  lO  solid  ground,  and  by  reason  thereof 
the  buildings  settled,  to  the  damage  of  the 
same  in  the  sum  of  over  $1,000.  The  prayer 
was  for  judgment  against  the  plaintiff  for 
$1, 500.  and  costs  of  suit.  The  case  was  tried 
before  a  jury,  and  tbe  verdict  and  judgment 
were  for  plaintiff.  Defendants  moved  for  a 
new  trial,  which  was  denied,  and  have  ap- 
pealed from  the  judgment  and  order. 

When  the  trial  commenced,  the  plaintiff 
first  introduced  in  evidence  the  building  con- 
tract, a  copy  of  which  is  set  out  in  the  an- 
swer, and  the  speciflcations  referred  to  there- 
in. He  then  introduced  evidence  showing: 
That  the  terms  of  the  contract  were  subse- 
quently changed  in  certain  respects  by  agree- 
ment of  the  parties.-  That  he  proceeded  to 
construct  and  complete  the  buildings  accord- 
ing to  the  plans  and  speciflcations;  that- be 
performed  certain  extra  work,  which  was 
provided  for  by  an  indorsement  on  the  con- 
tract, and  for  which  be  was  to  receive  $270. 
That  he  also  placed  an  extra  door  in  one  of 
the  houses,  by  direction  of  the  architect,  at  a 
cost  of  $15,  and  by  an  agreement  with  de- 
fendants laid  a  new  sidewalk  in  front  of  the 
building,  for  which  they  were  to  pay  hioi 
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That  he  was  prevented  by  defendants 
from  completing  the  whole  work  at  the  time 
named  in  the  contract.  That  after  it  was  in 
fact  completed  tlie  architect  suggested  cer- 
tain items  of  wori{  wliich  he  wished  to  have 
done,  saying  that  when  they  were  done  to  liis 
satisfaction  he  would  accept  the  buildings  as 
complete,  and  that  he  (plaintiff)  did  the  sug- 
gested work  so  far  as  it  was  called  for  by  the 
contract.  That  a  few  days  afterwards,  at  a 
meeting  of  the  plaintiff,  defendant  J^alletta, 
and  the  architect,  the  architect  said  he  was 
satisfied  with  the  building,  and  would  accept 
it.  That  at  this  meeting  the  architect  also 
said  to  plaintiff's  attorney,  who  was  present, 
that  "he  [plaintiff]  had  a  hard  contract,  any- 
how, and  that  be  was  glad  that  he  had  fin- 
ished it  up,  and  that  be  had  advised  him  not 
to  take  the  contract  in  the  first  place;  that 
be  knew  he  lost  a  great  deal  of  money  on  it. 
He  said  he  knew  he  lost  not  less  than  $2,000 
on  the  contract.  He  was  glad  it  was  fin- 
ished." That  it  was  then  arranged  that  an- 
other meeting  of  the  paities  should  be  held 
at  the  architect's  office  to  figure  up  the 
amount  due  plaintiff,  and  settle  the  whole 
matter,  and  that  in  pursuance  of  this  arrange- 
ment tile  parties  met,  the  amount  due  plain- 
tiff was  figured  up  and  agreed  to  be,  includ- 
ing the  extra  work,  $1,895.50,  and  that  after 
that  the  architect  called  plaintiff's  attorney 
aside,  "and  spoke  in  a  low  tone,  and  said 
that  be  wanted  plaintiff  to  pay  him  $100; 
that  he  had  been  to  a  great  deal  of  trouble  in 
superintending  the  buildings,  and  that  the 
amount  paid  him  by  defendant  for  his  serv- 
ices was  not  sirfficieiit."  That  plaintiff,  on 
being  informed  of  this  demand,  refused  to 
pay  it;  and  the  architect  then  said  that  he 
would  charge  plaintiff  for  lost  time,  and 
would  not  receive  the  buildings.  That  de- 
fendant was  present,  with  a  bag  of  money  on 
the  table,  ready  to  pay  plaintiff  if  the  archi- 
tect had  not  stopped  him  from  doing  so.  The 
defendants  objected  to  the  admission  in  evi- 
dence of  the  contract  and  specifications,  on 
the  ground  that  they  showed  an  entirely  dif- 
ferent contract  from  the  one  set  up  in  the 
complaint,  and  were,  therefore,  irrelevant 
and  immaterial;  and  to  all  the  evidence 
showing  that  the  terms  of  the  contract  were 
varied  and  changed;  and  to  all  evidence  of- 
fered to  excuse  or  explain  the  delay  in  the 
completion  of  the  contract  according  to  its 
tei'ms,  on  the  ground  that  it  was  incompe- 
tent and  inadmissible  under  the  pleadings. 
They  also  moved  for  a  nonsuit  on  similar 
grounds.  The  objections  and  motion  were 
all  overruled,  and  exceptions  reserved. 

The  above  statement,  which  we  find  to  be 
correct,  is  taken  from  the  opinion  of  Commis- 
sioner Belciiek,  filed  July  1,  18b9,  after 
which  a  rehearing  was  granted.  21  Pac.  Rep. 
1097.  The  objection  to  the  permission  of 
the  court  below,  granted  plaintiff,  to  file  an 
amended  complaint,  on  wliich  the  cause  wiis 
tried,  is  without  merit.  There  is  no  change 
of  the  cause  of  action  which  inhibits  the 
court  from  allowing  the  amendment.     A 


complaint  in  an  action  to  enforce  a  mechAn- 
ic's  lien,  in  which  the  special  contract  be- 
tween contractor  and  owner  was  stated,  can 
be  changed  by  amendment  into  an  action  on 
the  contract,  which  contract  may  be  counted 
on  specially,  or  the  common  counts  in  as- 
sumpsit, in  certain  cases  which  will  be  here- 
after pointed  out,  may  be  made  use  of  by  the 
pleader.  That  the, common  counts  maybe 
resorted  to  in  actions  on  contracts,  within 
certain  defined  limits,  has  been  too  long  and 
too  well  settled  in  this  state  to  be  the  sub- 
ject of  further  debate  or  controversy.  It 
is  only  necessary  to  refer  to  tlie  cases  which 
adjudge  this  to  be  the  law,  a  course  of  decis- 
ion which  commenced  in  this  court  at  an 
early  day  in  its  history,  following'the  rulings 
of  the  courts  of  New  York  on  a  statute  simi- 
lar to  our  own,  and  which  has  continued  to 
the  present  time.  See  De  Boom  v  Priestlv, 
1  Cal.  206.  (decided  in  1850;)  Reynolds  v. 
Jourdan,  6Cal.  108,  (decided  in  1856;)  Adams 
v.  Pugh,  7  Cal.  151;  O'Connor  v.  Dingley, 
26  Cal.  20.  There  are  many  other  cases 
which  may  be  found  by  reference  to^the  di- 
gests, and  need  not  be  cited  here.  The  rule 
is  stated  as  fully  settled  in  O'Connor  v.  Ding- 
ley,  supra,  in  which  case  it  was  held  not  ap- 
plicable for  the  reason  stated  in  the  opinion 
of  tlie  court  in  that  case.  There  the  contract 
had  been  fully  performed,  on  wliich  perform- 
ance money  was  not  to  be  paid,  but  a  note 
was  to  be  executed,  payable  12  months  after 
date.  It  did  not  appear  that  the  parties  dis- 
regarded that  stipulation  in  the  contract,  or 
in  any  manner  waived  the  execution  of  the 
note.  There  was  no  breach  of  the  contract 
set  up  for  the  non-execution  of  the  note.  The 
breach  alleged  was  the  failure  to  pay  the 
money.  The  money  was  not  due.  It  there 
appears  that  there  was  no  breach  of  the  con- 
tract in  tlie  matter  alleged.  The  court  held 
that  an  action  might  have  been  maintained 
for  a  failure  or  refusal  to  execute  the  note, 
but  the  use  of  the  common  count  by  the  plead- 
er was  not  available,  at  least  until  the  period 
of  credit  bad  expired.  See  26  Cal.  22,  23. 
The  rules  of  pleading  in  regard  to  the  em- 
ployment of  the  common  counts  in  actions  on 
contracts  are  well  stated  by  Prof.  Greenleaf 
in  the  second  volume  of  his  work  on  Evi- 
dence, (section  104,)  as  follows:  "The  law 
on  this  subject  may  be  reduced  to  these  three 
general  rules:  (1)  So  long  as  the  contract 
continues  executory,  the  plaintiff  must  de- 
clare spei.'ially ;  but  when  It  has  been  executed 
on  his  part,  'and  nothing  remains  but  the 
payment  of  the  price  in  money  by  the  de- 
fendant, which  is  nothing  more  than  the  law 
would  imply  against  him,  the  plaintiff  may 
declare  generally,  using  the  common  counts, 
or  may  declare  specially,  on  the  original  con- 
tract, at  his  election.  If  the  mode  of  pay- 
ment was  any  other  than  in  money,  the 
count  must  be  on  the  original  contract.  And 
if  it  was  to  be  in  money,  and  a  term  of  credit 
was  allowed,  the  action,  though  on  the  com- 
mon counts,  must  not  be  brought  until  the 
term  of  credit  has  expired.    This  election  to 
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sue  upon  the  comoaon  counts,  where  there  is 
a  special  agreement,  applies  only  to  ca»e6 
where  the  contract  has  been  fully  performed 
by  the  plaintiff.  (2)  Where  the  contract, 
though  partly  performed,  has  been  either 
abandoned  by  mutual  consent,  or  rescinded 
and  extinct  by  some  act  on  the  part  of  the 
defendant.  Here  the  plaintiff  may  resort  to 
the  common  counts  alone  for  remuneration 
for  what  lie  has  done  under  the  special  agree- 
ment. But,  in  order  to  do  this,  it  is  not 
enough  to  prove  that  the  plaintiff  was  hin- 
dered by  the  defendant  from  performing  the 
contract  on  bis  part,  for  we  have  just  seen 
that  in  such  case  he  mnst  sue  upon  the  agree- 
ment itself.  It  must  appear  from  the  cir- 
cumstances that  he  was  at  liberty  to  treat  it 
as  at  an  end.  (8)  Where  it  appears  that  what 
was  done  by  the  plaintiff  was  done  under  a 
special  agreement,  but  not  in  the  stipulated 
time  or  manner,  and  yet  was  beneSciul  to  the 
defendant,  and  has  been  accepted  and  en- 
joyed by  him.  Here  the  plaintiff  cannot  re- 
cover upon  the  contract,  from  which  he  has 
departed,  yet  he  may  recover  upon  the  com- 
mon counts  for  the  reasonable  value  of  the 
benefit  which,  upon  the  whole,  the  dpfendsint 
has  derived  from  what  he  has  done."  The  de- 
cisions sustaining  the  points  stated  in  the 
above  extracts  are  cited  in  the  notes  to  the 
section  referred  to.  See,  also  2  Smith,  Lead. 
Cits., notes  of  Wallace  to  Cutterv. Powell,  pp. 
47-49.  where  the  rules  are  clearly  and  fully 
stated,  and  cises  cited.  In  this  case  there  is 
evidence  tending  to  show  that  the  architect  ac- 
cepted the  building:  that  all  other  prelimina- 
ries were  complied  with  by  the  plaintiff,  and 
nothing  remained  but  the  payment  of  the 
money.  The  pleader,  under  such  a  slate  of 
facts,  could  set  forth  his  cause  of  action  under 
the  common  counts  adopted  by  him  in  accord- 
ance with  the  rules abovesetforth;  and  under 
such  counts  the  special  contract  was  admissi- 
ble in  evhience.  See  Reynolds  v.  Jourdan,  6 
Cal.  109,  where  it  was  held  that  the  special 
contract  was  admissible  under  the  common 
counts  as  an  admission  of  the  standard  of 
value,  or  as  proof  of  any  other  fact  necessary 
to  the  recovery,  and  should  be  allowed  to  go  to 
the  jury  whenever  it  can  aid  them  in  attaining 
asound conclusion.  See, also.above reference 
to  2  iSuiitli,  Lead.  Gas.  pp.  47-49  et  seq.,  and 
cases  there  cited.  Such  has  always  been  the 
course  of  procedure  in  this  state.  The  cases 
will  be  found  in  the  digests.  There  was  no 
error  in  admitting  the  contract. 

The  defendants  moved  for  a  nonsuit  on 
five  grounds.  The  only  one  urged  in  the 
points  of  the  defendants' is  that  the  plaintiff 
set  forth  his  cause  of  action  on  the  common 
counts,  and  in  proof  of  them  introduced  the 
special  contract.  The  other  grounds  are  not 
adverted  to  in  the  points,  and  will  not,  there- 
fore, be  noticed.  We  perceive  no  error  in 
this  for  the  reasons  given  above.  There  was 
evidence  tending  to  prove  a  full  compliance 
by  plaintiff  with  the  terms  of  the  contract, 
and  nothing  remained  to  be  done  but  the 
payment  of  the  money  by  the  defendants. 

T.23p.no.2— 9 


The  court  therefore  did  not  err  in  denying 
the  motion  for  a  nonsuit. 

The  defendants  atbick  several  instructions 
given  by  the  court  below;  and  here  it  may  be 
observed  that  the  decision  on  the  former  ap- 
peal became  the  law  of  the  case,  and  must  be 
always  applicable  as  long  as  the  facts  present- 
ed in  the  case  appear  to  be  the  same.  Jaffe  v. 
Skae,  48  Cal.  543.  Tiie  cases  on  this  point  are 
Cited  in  the  concurring' opinion  of  the  writer 
in  Sharon  v.  Sliaron,  to  which  reference  may 
be  had.  79  Cal.  633, 22  Pac.  Rep.  26, 131.  On 
the  former  appeal  the  judgment  and  order 
were  reversed  on  the  autliority  of  Loup  v. 
Railroad  Co.,  63  Cal.  97.  The  opinion  in  the 
case  is  simply  a  statement  of  the  reversal  on 
the  authority  of  the  case  cited.  See  11  Pac. 
Coast  Law  .J.  277.  In  Loup  v.  Railroad  Co., 
just  cited,  the  reversal  was  in  consequence 
of  a  failure  to  aver  the  estimates  of  the  en- 
gineer as  provided  for  in  the  contracts,  as 
preliminary  to  payment,  or  legal  cause  for 
the  non-proiluction  of  such  estimates;  also, 
on  a  failure  of  proof  of  the  matters  just  re^ 
ferred  to.  In  the  complaint  on  the  former 
appeal  there  was  a  lack  of  averment  that  the 
buildings  when  completed  had  been  accepted 
by  the  architect,  and  of  a  compliance  with 
other  preliminaries  as  to  receipted  bUls;  and 
for  this  lack,  we  presume,  the  judgment  and 
order  were  reversed,  and  the  cause  sent  back 
fur  a  new  trial. 

The  defendants  made  several  requests  for 
Instructions  which  were  refused  by  the  court, 
and  exceptions  were  reserved.  They  specify 
as  erroneous  requests  numbered  1,  2,  3,  and 
4.  Objections  are  also  made  to  the  charge  of 
the  court.  On  examination  of  these  objec- 
tions, we  are  of  opinion  that  the  court  did 
not  err  in  refusing  the  requests,  and  that  the 
charge  to  the  jury  was  a  fair  exposition  of 
the  law  applicable  to  the  case  as  presented 
on  the  trial.  In  relation  to  the  requests  for 
instructions,  we  remark  that  there  was  evi- 
dence before  the  jury  from  which  a  waiver 
of  the  mattera  stated  in  the  request  raiglit 
have  been  inferred.  We  refer  to  what  oc- 
curred between  plaintiff  and  Bordwell,  in 
presence  of  defendants,  at  Hassett's  office,  a 
few  days  after  the  19th  of  December,  1876, 
and  the  occurrence  on  the  next  day  at  Bord- 
well's  office.  These  matters  will  be  found 
in  the  detailed  statement.  As  a  waiver  of 
the  matters  stated  in  the  requests  might 
have  been  inferred  by  the  jury  from  the  evi- 
dence, it  would  have  been  erroneous  to  give 
the  requested  instructions,  which  omitted  all 
reference  to  a  waiver,  and  asked  that  a  ver- 
dict might  be  rendered  on  the  facts  stated  in 
the  requests  in  favor  of  defendants.  This 
would  have  withdrawn  the  evidence  bearing 
on  the  point  of  waiver  from  the  considera- 
tion of  the  jury,  and  would  have  directed  a 
verdict  for  defendants  on  a  partial  statement 
of  the  facts  bearing  on  the  points  presented 
by  the  requests  for  their  determination. 
This  would  have  been  error,  and  violative  of 
the  just  rule  laid  down  in  GallHgher  v.  Will- 
iamson, 23  Cal.  832,  approved  sad  followed 
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In  Barker  t.  State,  48  Ind.  167,  that  where 
a  court  instriicta  a  jury  upon  what  state  of 
facts  they  may  find  a  verdict  for  a  party  the 
instruction  should  include  all  the  facts  in 
controversy  material  to  the  right  of  plaintiff 
or  defense  of  defendant.  The  material  point 
as  to  waiver  was  left  out  in  the  requested  In- 
Btructions,  in  derogation  of  plaintiff's  right 
to  have  it  submitt^  to  tlie  jury.  We  think 
tlie  evidence  tends  to  show  tliat  the  placing 
of  the  extra  work  set  up  in  the  third  count 
in  tlie  contract  was  in  effect  waived  by  the 
conduct  of  the  parties,  and  that  hence  the 
failure  to  put  it  in  the  contract  is  no  obstacle 
to  a  recovery  of  it.  The  cliarge  of  the  court 
does  not  in  any  manner  violate  or  contravene 
the  rule  as  to  the  law  of  the  case. 

As  to  the  statute  of  limitations,  which  was 
pleaded  as  above  stated,  to  the  first  two 
counts,  and  not  pleaded  as  to  thethtrd  countof 
the  complaint:  One  of  the  grounds  on  which 
defendants  moved  for  a  nonsuit  was  "that 
the  pruof  shows  that  the  claim  is  barred" 
by  seL-tion  837  of  the  Code  of  Civil  Procedure, 
and  also  by  section  389,  Id.  These  sections 
are  portions  of  the  statute  of  limitations. 
Conceding  that  the  cause  of  action  set  forth 
In  the  first  two  counts,  to  which  the  statute 
was  pleadeil,  were  barred,  the  stiitute  was 
not  pleiided  to  the  third  count,  and  therefore 
the  bar  could  not,  on  a  motion  for  a  nonsuit, 
be  urged  against  it.  As  the  word  "cltiim," 
used  in  the  grounds,  includes  the  whole  claiin 
set  forth  in  the  three  counts  of  the  complaint, 
and  the  statute,  by  reason  that  it  was  not 
pleaded,  could  not  be  urged  against  the  third 
count,  the  trial  court  did  not  err  in  denying 
the  motion  for  a  nonsuit.  The  action,  in  ito 
entirety,  could  not  be  held  to  have  lieen 
barred;  and  the  court  would  have  erred  if  it 
bad  granted  the  motion. 

We  cannot  see  that  the  point  as  to  the  bar 
of  the  statute  of  limitations  can  be  urged  or 
presented  by  the  defendants  on  the  recoi-d  be- 
fore this  court.  The  presentation  of  it  on  the 
motion  fur  a  nonsuit  lias  already  been  consid- 
ered and  disposed  of.  There  is  no  question 
of  this  kind  presented  on  any  exception  to 
the  charge  of  the  court.  The  counsel  for 
defendants  asked  no  direction  to  the  jury  on 
this  point  to  which,  if  refused,  he  might 
'  bave  reserved  an  exception.  The  court  did 
not'direct  the  jury  at  all  in  regard  to  it.  The 
failure  of  a  court  to  charge  on  a  point,  if  not 
asked  to  do  so,  is  not  error.  If  counsel  desire 
to  have  the  direction  of  the  court  on  a  point, 
he  must  request  it;  and,  if  refused,  he  must 
reserve  an  exception  to  the  refusal,  and  pre- 
sent the  point  in  this  court  for  review  on  a 
statement  or  bill  of  exceptions.  This  must 
be  done,  or  the  appellant  cannot  nrge  it  for 
the  consideration  of  this  court  as  error  in  the 
ruling  of  the  court.  In  such  a  state  of  the 
case,  there  has  been  no  ruling  by  the  court; 
and  hence  there  can  be  <io  exception,  and  no 
consideration  of  an  exception,  liere.  Let  it 
be  conceded  that  in  this  case  the  evidence 
was  insufilcient  to  justify  the  verdict  by 
reason  of  the  fact  tbat  the  causes  of  action 


set  forth  in  the  first  two  ooonts  were  baited 
by  the  statute  of  limitations.  Tbere  are  not 
In  the  statement  any  such  specifications  of 
Insnfllciency  of  the  evidence,  and  tbey  can- 
not, for  that  reason,  be  considered  here..  We 
have  examined  the  record,  and  find  no  error 
in  it.  The  judgment  and  order  ate  therefore 
affirmed. 

We  concur:  Fox.  J.;  MoFarland,  J.; 
Shabfst£3n,  J.;  Fatersom,  J.;  Works,  J. 

Rehearing  denied. 


(B  C»l.  497) 

Thoufson  et  va.  v.  Southern  Gal.  M.  B. 

Co.    (Ko.  13,382.) 
(SupreiiM  Court  i\f  CaHfomia.   Jaa.  •,  1880.) 
DanDS— Oesobiftioh. 
'  1.  A  deed  to  a  railroad  companv  of  a  right  of 
way  "along  the  line  as  surveyed  ana  laid  out"  by 
the  oompany*<  engineerla  not  void  for  uncertainty 
where  It  appears  that  when  the  deed  was  executed 
the  line  of  the  road  had  been  surveyed  and  dis- 
tinctly marked  by  stakes  stuck  in  the  ground,  and 
tbat  subsequently  the  road  was  oonatructad  follow- 
ing the  exact  line  of  the  survey. 

3.  Extrinsic  evidence  Is  always  admissible  to 
explain  the  calls  of  a  deed  for  the  purpose  of  ap- 
plying them  to  the  subject-matter,  and  thus  to  give 
effect  to  the  deed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Bernardino 
county;  Jas.  A.  Gibson,  Judge. 

Kuioell  <t-  Kowell,  Ourtis  <£  OtU,  and  John 
Broton,  Jr^tor  appellants.  H.  C.  Holfe,  tot 
respondent. 

Belcher,  G.  C.  The  plaintiffs  seek  by 
this  action  to  obtain  a  decree  restraining  the 
defendant  from  going  upon,  or  in  any  way 
interfering  with,  two  lots  of  land,  described 
as  lots  2  and  5,  in  block  82,  in  the  city  of 
Colton,  San  Bernardino  county,  and  to  re- 
cover damages  for  past  trespasses.  The 
plaintiffs  claim  ownership  of  tlielots,  and  the 
defendant  claims  a  right  of  way  over  the 
same  for  the  operation  of  Its  railroad,  known 
as  the  "Motor  Ifoad."  At  the  trial,  the  de- 
fendant, in  support  of  its  claim  of  a  right  of 
way  over  the  lots,  offered  in  evidence  a  deed 
made  by  plaintiffs  to  defendant,  with  the  map 
attached  thereto,  marked  "  Exhibit  A. "  That 
part  of  the  deed  which  describes  the  property 
conveyed  reads  as  follows:  "A  perpetual 
i-ight  of  way  over  and  across  lots  2  and  5, 
in  block  32,  in  said  city  of  Colton,  according 
to  the  Colton  Land  &  Water  Coiopiiny's 
survey,  for  the  purpose  of  constructing, 
maintaining,  and  operating  said  motor  road. 
Such  right  of  way  to  be  along  the  line  as  sur- 
veyed and  laid  out  by  U.  C.  Kellogg,  civil  en- 
gineer of  said  corporation,  beiiiga  Uisttince  in 
length  of  eleven  hundred  and  thirteen  feet, 
mure  or  less,  and  running  in  a  noitherly  and 
southerly  direction,  a  map  of  which  is  hereto 
attached,  and  made  a  part  hereof."  The 
plaintiffs  objected  to  the  deed  being  received 
in  evidence  on  the  ground  that  it  was  void 
for  uncertainty,  and  therefore  irrelevant  and 
immaterial.  The  defendant  then  proposed  to 
introduce   further    evidence   showing  that 
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when  the  deed  was  executed  the  road  had 
been  commenced,  and  the  line  of  the  right  of 
way  claimed  under  the  deed,  and  now  occu- 
pied by  the  road,  had  been  surveyed  and  des- 
ignated by  stakes  stuck  in  the  ground  so  that 
it  could  be  easily  traced.  The  court  there- 
upon overruled  the  objection,  and  the  plain- 
UfTs  reserved  an  exception. 

H.  C.  Kellogg  was  then  called  by  defend- 
ant as  a  witness,  and,  having  testified  that  he 
was  by  profession  a  civil  engineer  and  sur- 
veyor, and  that  he  made  the  map  attached 
to  defendant's  deed,  proceeded  as  follows: 
"Question.  You  may  state  whether  a  sur- 
vey or  line  was  ever  laid  out  from  which  the 
map  was  made,  or  which  that  map  was 
made  to  designate.  Anmoer.  That  map 
was  made  from  an  actual  survey  on  the 
ground.  Q.  You  may  state  whether  or  not 
that  line  was  marked  on  the  grou'nd.  A. 
Yes,  sir;  the  line  was  marked  on  tlie  ground 
by  the  stations  every  100  feet.  The  stations 
were  stakes  eighteen  inclies  lung  and  an  inch 
square,  and  were  brouglit  f i  om  a  definite 
starting-point  upon  the  center  line  of  the  sur- 
vey,— the  line  marked  red  on  the  plat.  Q. 
Yon  know  where  the  road  of  defendant  now 
exists,  across  lots  2  and  5.  in  block  32,  of  the 
city  of  Colton,  the  lots  designated  on  Exhibit 
A'/  A.  The  road  was  constructed,  and  now 
exists,  on  the  line  indicated  in  red  on  this 
plat,  in  accordani  e  with  the  survey.  The 
center  line  of  the  railway  is  on  the  red  line, 
— ^in  the  center  of  the  line  markal  yellow. 
Q.  If  yon  were  an  entire  stranger  to  this 
deed.  Exhibit  A,  and  the  map  and  locality  of 
the  ground,  could  you,  being  shown  this  deed 
with  the  map,  and  being  told  where  the  line 
was  located  by  H.  C.  Kellogg, — could  you  lo- 
cate the  ri^lit  of  way  purported  to  be  con- 
veyed by  this  deed?  4.  Yes,  sir."  The- wit- 
ness further  stated  that  "that  survey  was 
laid  ont,  and  the  cross-sections  were  made,  be- 
fore the  deed  was  executed."  And  on  cruss- 
exaiiiination  the  witness  said:  "As  an  en- 
gineer, I  can  take  that  deed — supposing  I 
knew  nothing  in  regard  to  the  exact  i>>catiun, 
and  had  never  seen  it — from  that  instrument, 
as  a  civil  engineer,  I  can  locate  that  road 
uniler  the  description.  Q.  Tell  me  from  the 
in  which  the  instrument  reads — mind  you, 
you  never  saw  it — ^take  it  from  the  instru- 
ment itself,  and  its  description;  take  that 
map,  not  knowing  anything  about  it,  and  tell 
me  how,  and  by  what  means,  you  could  lo- 
cate the  road.  A.  I  certainly  could  locate  it. 
The  deed  was  made  after  the  drst  station  sur- 
vey Was  made.  Q.  Suppose  there  were  no 
marks  on  the  ground  to  show  where  the  sur- 
vey was  made, — there  were  no  marks  left  of 
it  at  all  that  Captain  Topp  had  made  the  sur- 
vey,— and  here  was  a  description  of  the 
premises  intended  to  be  conveyed,  and  where 
it  WHS  to  be, — that  is  all  you  knew  about  it. 
Could  you  take  that  instrument  and  diagram, 
and  make  a  survey  of  the  road?  A.  I  could, 
by  inquiring  from  parties  that  knew  some- 
thing about  the  survey.  If  the  points  were 
ail  out  of  the  way,  I  could  have  nothing  to 


start  from;  but,  as  a  matter  of  fact,  I  made 
the  survey,  and  put  the  stakes,  and  if  any  of 
the  stations  were  left  I  could  easily  make  the 
survey." 

J.  F.  Sublette  was  also  called  by  defendant 
as  a  witness,  and  testified:  "My  business  is 
railroading,  and  was  such  in  Augui^t,  '88. 
At  that  time  I  was  constructing  track, — lay- 
ing the  line  on  the  Southern  Motor  Company 
road,  the  Southern  California  Motor  Road 
Company.  I  am  familiar  with  this  road  where 
it  goes  across  the  lands  of  plaintiffs  in  this  ac- 
tion, Albert  Thompson  and  wife,  in  the  city 
of  Colton.  Question.  You  may  siate  wheth- 
er you  ever  saw  anything  to  indicate  the  line 
of  that  road  as  laid  out  by  an  engineer.  An- 
swer Yes,  sir;  I  saw  the  stakes  drove, — cen- 
ter stakes.  The  line  of  the  road  as  now  con- 
structed, with  reference  to  the  line  run  out 
and  marked  by  these  stakes  spoken  of,  run  to 
the  stakes  that  were  drove  there.  It  ran  to 
them, —  the  center  stakes,  I  mean, —  ran 
through  them.  The  line  of  stakes  occupied 
the  center  of  the  road-bed." 

At  the  conclusion  of  the  trial  the  court 
found  the  facts,  and  rendered  judgment,  in 
favor  of  the  defendant;  and  from  tliis  judg- 
ment, and  an  order  denying  them  a  new  trial, 
the  plaintiffs  appeal. 

The  contention  of  appellants  Is  that  the 
deed  was  void  for  uncertainty,  and  that  the 
explanatory  evidence  was  Inadmissible,  and, 
if  admissible,  was  insuflScient  to  remove  the 
ambiguity  of  the  deed.  We  do  not  think  this 
contention  can  be  sustained.  It  is  true  that 
a  deed  must  so  describe  the  land  sought  to  be 
conveyed  thereby  that  it  can  be  identiiied, 
but  that  is  certain  which  can  be  made  cer- 
tain. Civil  Code,  §  8538.  And  extrinsic  ev- 
idence is  always  admissible  to  explain  the 
calls  of  a  deed  fur  the  purpose  of  their  appli- 
cation to  the  subject-matter,  and  thus  to  give 
effect  to  the  deed.  Reamer  v.  Nesmith,  34 
Cal.  624.  In  construing  a  doubtful  descrip- 
tion in  a  grant,  the  court  must  assume  as 
nestrly  as  possible  the  position  of  the  con- 
tracting parties,  and  consider  the  circum- 
stances of  tlie  transaction  between  them,  and 
then  read  and  interpret  the  words  used  in  the 
light  ol'  these  circumstances.  Truett  v.  Ad- 
ams. 66  Cal.  218,  5  Pac.  Rep.  96.  Now,  if  we 
assume  the  position  of  the  contracting  parties, 
and  consider  the  circumstances  of  the  trans- 
action, we  shall  see  a  railroad  in  process  of 
construction  by  the  defendant.  The  pro- 
posed line  of  the  road  extends  across  the  plain- 
tiff's lots.  The  defendant  is  desirous  of  ob- 
taining a  right  of  way  over  the  lots  for  its 
road.  Without  objection,  its  engineer  has 
gone  upon  the  lots,  and  has  surveyed  and  dis- 
ti  iictly  marked,  by  stakes  stuck  in  the  ground, 
the  line  of  the  road.  A  map  of  this  survey 
has  been  made,  and  is  before  the  parties. 
Under  these  circumstances  the  deed  in  ques- 
tion is  made,  granting  a  right  of  way  over 
the  lots  for  the  construction  and  operation  of 
a  railroad,  "such  right  of  way  to  be  along  the 
line  as  surveyed  and  laid  out"  by  the  en- 
gineer of  the  grantee.    The  road  was  then 
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constructed  across  the  lots,  following  the  ex- 
act line  of  the  survey.  Looking  at  the  trans- 
action in  the  light  of  these  circumstances,  we 
think  that  the  rulings  of  the  court  were 
proper,  and  its  conclusions  correct.  The 
pleadings  were  sufficient,  the  extrinsic  evi- 
dence was  admissible,  and  the  deed  was  not 
void.  We  therefore  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:    Foote,  C;  Hatmb,  0. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  or- 
der are  affirmed. 


(3  Cal.  Unrep.   209) 

Hutchinson  v.  MoNallt  et  tU.    (No. 

12;579.)i 

{Supreme  Court  af  California.    Jan.  1, 1890.) 

Ejectment— Pleading — Homestead. 

1.  Where  the  complaint  In  ejectment  simply 
sets  forth  a  deraignment  of  title,  and  then  alleges 
that  "  while  plaintiff  was  the  owner,  and  entitled 
to  the  possession,  as  hereinbefore  mentioned  and 
set  forth,  the  defendant  entered, "  the  allega- 
tion as  to  ownership  will  be  disregarded,  as  stating 
a  mei'e  conclasion. 

2.  Where  the  complaint  alleges  that  the  land 
In  controversy  was  set  off  as  a  homestead  to  the 
-widow  of  a  deceased  owner,  it  must  state  whether 
the  land  was  set  off  in  fee  or  for  life,  since  an  as- 
signment of  a  homestead  to  a  widow  in  fee  out  of 
her  deceased  husband's  estate,  though  erroneous, 
Is  conclusive  unless  appealed  from. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county. 

T  M.  Osment,  for  appellant.  Charles  F. 
Hanlon,  for  respondents. 

Hayne,  C.  Ejectment.  Judgment  for 
defendants  u{)on  demurrer  to  the  complaint. 
Plaintiff  appeals.  The  complaint  sets  forth 
a  deraignment  of  title,  and  then  alleges  that 
"while  the  plainlifl  was  the  owner,  and  en- 
titled to  the  possession,  as  hereinbefore  men- 
tioned and  set  forth,"  the  defendant  entered, 
etc.  From  the  manner  in  which  this  state- 
ment as  to  ownership  is  put,  it  is  evidently  a 
mere  conclusion,  referring .  to,  and  limited 
by,  the  deraignment,  and  is  therefore  to  be 
disregarded.  Turner  v.  White,  73  Cal.  300, 
14  Fac.  Rep.  794;  People  v.  Reed,  22  Pac. 
Rep.  475. 

Then  does  the  deraignment  show  a  right 
of  recoveryin  the  plaintiff?  Thefacts  alle>;ed 
are  in  substance  as  follows:  In  May,  lti78, 
one  Esther  0.  C.  Hutchinson,  who  was  the 
wife  of  Charles  C.  Hutchinson,  declared  a 
homestead  upon  the  property  in  controversy, 
which  was  the  separate  property  of  the  hus- 
band. In  the  following  June  the  husband 
died,  leaving  a  will,  which  was  admitted  to 
probate,  and  by  which  the  property  was  de- 
vised to  the  plaintiff.  In  April,  18U0,  the 
proper  court  made  an  order  "setting  off  said 
homestead  to  Esther  C.  C.  Hutchinson,  sur- 
viving widow  of  the  decedent. "  In  1881  the 
widow  died.  The  case  is  very  like  Gruwell 
V.  Seybolt,  22  Pac.  Ilep.  938.  (No.  12,072, 
filed  December  9, 1889.J    There  it  was  iield 

>  Rerersed  In  banc.    See  24  Fac.  1071.  86  Cal.  (19. 


that  while  it  was  erroneous  to  setoff  ahom^ 
stead  selected  out  of  the  separate  property  of 
the  decedent  to  the  widow  "absolutely,  as  her 
sole  and  separate  property, "  yet  that  the  er- 
ror was  to  be  corrected  by  appeals,  and  that 
if  the  order  was  not  appealed  from  it  was 
conclusive.  Under  this  decision  it  is  very 
material  to  know  what  was  the  purport  of 
the  order  setting  off  the  homestead.  Did  it 
purport  to  set  it  off  to  the  widow  in  fee,  or 
only  for  life,  or  for  a  less  period?  The  com- 
plaint is  silent  in  this  respect.  It  simply  says 
that  the  homestead  was  set  off  to  the  widow. 
This  ambiguity  was  pointed  out  by  special 
demurrer.  The  specification  of  the  demurrer 
was  that  "it  does  not  appear  therefrom  wheth- 
er or  not  the  order  setting  aside  the  property 
to  E.  C.  C.  Hutchinson  set  apart  the  property 
to  her  in  fee  or  for  life."  This  demurrer  was 
sustained,  and  we  think  properly  so;  and,  the 
plaintiff  having  elected  to  stand  upon  his 
complaint,  we  advise  that  the  judgment  be 
sustained. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the 
foregoing  opinion  the  judgment  is  affirmed. 


(82  Cal.  604) 

WiTKOwsKi  et  al.  v.  Hern  et  al.     (No. 

18,425.) 

{Supreme  Court  of  Cali/omta.    Jan.  27, 1890.) 

Constables— Bond— AppsAi/—Pi.BADiHa—WAivBK 

OF  ObJEOTIOS. 

1.  A  constable,  and  the  sureties  on  his  official 
bond,  are  liable  to  the  owner  of  property,  seized 
under  a  proper  writ,  for  damages  thereto,  while  in 
bis  custody,  occasioned  by  his  carelessness  or  neg- 
ligence. 

3.  There  is  no  implied  exception  to  an  order 
denying  a  nonsuit,  as  it  is  not  an  appealable  order. 

8.  Tho  objection  to  an  amended  complaint  that 
it  contains  a  now  cause  of  action  arising  after  the 
institution  of  the  suit,  is  waived  by  an  answer 
thereto. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Tulare  county; 
William  W.  Cross,  Judge. 

JE.  W.  Holland,  for  appellants.  J.  8. 
Clack  and  W.  B.  Wallace,  for  respondents. 

Foote,  C.  This  action  was  brought 
against  a  constable, .his  sureties  on  his  official 
bond,  and  two  other  persons,  John  McGinley 
and  F.  M.  Shultz,  for  damages  resulting  from 
the  caielessnesa  of  the  defendant,  as  such  of- 
ficer, in  not  preserving  and  taking  care  of 
the  personal  property  of  the  plaintiff,  P.  H. 
Nelson,  (now  dead.)  so  that  it  became  dam- 
aged. The  cause  was  revived  after  the  death 
of  Nelson  in  the  name  of  his  executors,  S. 
Witkowski  and  Albert  Nelson,  and  upon  the 
overruling  of  a  demurrer  filed  to  the  third 
amended  complaint  the  defendant  answered; 
and  the  cause  was  tried  before  a  jury.  A 
motion  for  a  new  trial  was  denied,  except  as 
to  McGinley  and  Shultz,  and  the  jury  re- 
I  turned  a  verdict  for  the  plaintiff  in  the  sura 
I  of  $300  against  the  constable.  Hern,  and  hia 
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snreties.  From  the  Jndgment  thereupon 
rendered,  and  an  order  denying  a  new  trial, 
ttiis  appeal  is  aken. 

The  demurrer,  it  is  claimed,  should  have 
been  sustained  because,  aa  is  asserted,  the 
complaint  does  not  sliow  any  facts  which 
would  entitle  the  plaintiff  to  recover  against 
the  constable  and  his  sureties.  The  argu- 
ment is  that  no  trespass  ia  claimed,  and  that 
the  other  facts  alleged  do  not  show  any  vio- 
lation of  official  duty  imposed  by  law.  The 
gist  of  the  action,  as  brought,  and  the  evi- 
dence  in  support  of  the  plaintiff's  contention, 
shows  that  the  negligence  of  the  conBtal>lein 
allowing  the  plaintiff's  property,  after  seizure 
under  a  suit  of  attiichment,  to  become  dam- 
aged, was  what  was  relied  on  to  enable  the 
plaintiff  to  recover.  Conceding  that  the  com- 
plaint shows  that  the  defendant  Hern,  as  a 
constable,  seized  the  property  in  dispute  un- 
der a  proi>er  writ,  yet,  if  lie  soused  the  prop- 
erty in  Ilia  custody  as  that  by  his  carelessness 
or  negligence  it  was  damaged,  he  and  bis 
sureties  were  responsible  for  the  non-per- 
formance of  his  ofRcial  duty;  and  hence  the 
demurrer  was  properly  overruled. 

The-answer  admits  that  Hern,  as  constable, 
by  virtue  of  the  writ  of  attachment,  held  pos- 
session of  the  property  involved  here  until 
about  a  year  after  its  seizure,  when  he  re- 
turned it  to  Nelson,  the  plaintiff,  but  denies 
that  during  such  time  as  he  held  it  as  an  of- 
ficer any  damage  resulted  to  it  from  his 
carelessness  or  negligence,  so  that  the  whole 
matter  as  to  the  claim  for  damages  turned 
upon  the  question  as  to  whether  or  not  the 
tlie  property  was  so  carelessly  and  negligent- 
ly cared  for  by  the  constable  while  it  was  in 
his  of  cial  custody,  for  about  a  year,  that  the 
plaintiff  suffered  the  damages  which  he 
claimed  and  recovered.  Theevidence  showed, 
aa  we  think,  that  the  officer  was  grossly  neg- 
ligent, and  that  such  negligence  damaged 
the  plaintiff  to, the  extent  for  which  recovery 
was  had;  hence  the  verdict  of  the  jury  should 
be  upheld. 

The  appellant  makes  the  further  point  that 
in  his  complaint  the  plaintiff  states  "that 
said  defendant  Samuel  J.  Hern  well  and 
faithfully  executed  and  performed  all  the 
duties  of  the  otiice  of  constable  of  Tulare 
township,  Tulare  county,  Cal.,"  and  then 
inquires,  "can  the  respondents  be  permitted 
to  deny  farts  set  forth  in  the  complaint?" 
An  inspection  of  the  complaint  at  folio  99  of 
the  transcript  shows  that  this  language  was 
in  reference  to  the  alleged  condition  of  the 
bond,  and  that  what  was  meant  was  that  the 
sureties  were  "bound  in  the  penal  sum  of 
»1,000  each  *  ♦  *  that  said  defendant 
Samuel  J.  Hern  well  and  faithfully  executed 
and  performed  all  the  duties  of  the  office  of 
constable  of  TuLire  township,  Tulare  county, 
Cal."  As  the  appellant,  after  the  respond- 
ent's explanation  in  bis  brief,  does  not  urge 
this  point  again  in  his  renly,  we  must  con- 
<!luUe  that  he  perceives,  after  consideration, 
its  want  of  force. 

It  is  also  Jiged  that  the  motion  for  a  non- 


suit ought  to  have  been  granted.  But  the 
defendants  did  not  except  to  the  action  of  the 
court  in  refusing  their  motion,  and  an  order 
refusing  a  nonsuit  is  not  appealable,  and,  not 
being  appealable,  it  is  not  an  order  which  is 
deemed  excepted  to;  hence  the  action  of  the 
court  in  refusing  the  motion  cannot  be  re- 
viewed here.  Schroeder  v.  Schmidt,  74  Cal. 
460,  16  Pac  Rep.  243;  Christie  v.  Christie, 
53  Cal.  27;  section  647,  Code  Civil  Proc. 

The  point  is  also  taken  that  the  third 
amended  complaint  alleges  a  new  cause  of 
action,  arising  after  the  institution  of  the 
suit,  and  this  amendment  is  claimed  not  to 
be  allowable.  Even  if  the  amendment  thus 
made  alleged  a  new  cause  of  action  arising 
after  suit  brought,  and  the  amendment  was 
wrongfully  allowed,  the  appellants  are  not 
now  in  a  position  to  object.  They  answered 
the  third  amended  complaint.  If  they  had 
any  good  ground  of  objection,  they  waived  it 
by  the  course  they  pursued.  Cox  v.  Kailroad 
Co.,  47  Cal.  90;  Secor  v.  Law,  9  Bosw.  163. 
We  perceive  no  error  in  the  record,  and  ad- 
vise that  the  judgment  and  order  be  affirmed. 

We  concur:    Van  Cliep,  C.;  Gibsox,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


(82  Cal.  S95) 

DcRGiN  V.  Neal  et  al.    (No.  13,135.) 

(Supreme  Court  <tf  Callfomia.    Jan.  37,  1890.) 

SuRPACB  Water— NsoLieBi^OB—DAHXOES. 

1.  The  complaint  stated  that  defendants  dug 
and  excavated  the  street  and  sidewalk  of  the  pub- 
lic street  in  front  of  and  adjoining  the  premises 
occupied  by  plaintiff  in  such  a  manner  as  to  allow 
the  rain  and  water  to  accumulate  and  flow  into  the 
adjoining  premises  of  plaintiff,  and  cover  and  dam- 
age his  merchandise.  Held,  that  there  was  a  sufli- 
cient  showing  of  negligence  to  sustain  the  com- 
plaint on  general  demurrer, 

2.  Judgment  was  rendered  against  defendants 
for  the  amount  of  damages  to  his  merchandise 
caused,  as  the  court  found,  by  the  water  being 
turned  into  plaintiff's  premises  by  obstructions 
placed  la  the  street  and  gutter  by  defendants,  "to- 
gether with  other  obstructions  therein  placed  by 
other  parties. "  Held  error,  within  Civil  Code  Cal. 
$  S333,  which  confines  the  measure  of  damages  to 
compensation  for  detriment  "proximately  "  caused 
by  breach  of  an  obligation  not  arising  from  cou- 
tract. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  llos  Angeles 
county;  A.  W.  HuTTON,  Judge. 

Shaw  <&  Damron,  for  appellant.  Broaseav 
<&  Hatch,  for  respondents. 

Gibson,  C.  This  was  an  action  to  recover 
damages  for  injury  to  plaintiff's  merchandise 
caused  by  the  negligence  of  defendants  in 
flooding  a  cellar  wherein  the  same  wits 
stored.  At  the  trial,  which  was  before  the 
court  without  a  jury,  the  defendant  Neal,  the 
owner  of  the  premises  upon  which  her  co- 
defendants  were  erecting  a  building  for  her, 
and  who  does  not  appear  to  have  either  de- 
murred or  itnswered,  moved  for  and  obtainr><] 
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a  nonsuit.  The  trial  then  proceeded  against 
the  defendants  McNally  and  Young,  and  re- 
sulted in  a  judgment  against  them  for  S321 
damages  and  j|53.15  coats.  From  that  judg- 
ment McNally  and  Young  appeal. 

The  first  point  urged  by  them  as  a  reason 
why  the  judgment  should  not  stand  is  that 
the  court  erred  in  overruling  their  general 
demurrer  to  the  complaint,  because  the  sec- 
ond allegation  thereof  fails  to  state  facts 
showing  any  negligent  or  unlawful  acts  upon 
their  part.  The  portion  of  the  complaint  re- 
ferred to,  shorn  of  its  verbiage,  in  substance 
states  that  in  January,  ISHS,  the  defendants 
dug  and  excavated  the  street  and  sidewalk 
of  the  public  street  in  front  of  and  adjoining 
the  premises  occupied  by  plaintiff,  in  such  a 
manner  as  to  allow  the  rain  and  water  to  ac- 
cumulate and  flow  into  the  adjoining  prem- 
ises of  plaintiff,  and  cover  his  merchandise, 
consisting  of  Ixaiks  and  albums,  with  water 
and  filth,  to  his  damage  in  the  sum  of  $884. 
The  gist  of  the  action  was  not  in  merely  mak- 
ing the  excavation  in  front  of  tiie  adjoining 
premines,  for  that  tliey  had  a  right  to  do,  but 
In  negligently  allowing  the  rain-water  to  ac- 
cnmulate  and  flow  into  plaintiff's  cellar. 
Such  nei{ligence  sufllciently  appearing,  the 
demurrer  was  properly  overruled.  Huffman 
v.  Water  Co.,  10  Cal.'413. 

An  attempt  was  made  in  the  complaint  to 
show  that  plaintiff  was  not  guilty  of  contrib- 
utory negligence,  by  alleging  that  the  dam- 
age was  caused  witliout  the  consent  of  plain- 
tiff; but  as  plaintiff  was  not  required  to  show 
this,  the  allegation  wsis  immaterial.  Yik 
Hi>n  V.  Water- Works,  65  Cal.  619,  4  Pac.  Uep. 
666;  ttoblnson  v.  Railroad  Co.,  48  Cal.  410. 

The  other  point  urged  by  the  appellant  is, 
that  the  findings  are  outside  of  the  issues. 
The  main  issue  tendered  by  the  pleadings 
was  as  to  whether,  in  excavating  in  the  street' 
in  fnmt  of  and  adjoining  tiiu  premises  of 
plaintiff,  thedefendants  negligently  permitted 
the  Run-water  to  accumulate  and  esca(>e  into 
plaintiff's  premises,  to  the  injury  of  his  mer^ 
diandise.  Upon  this  the  court  found:  "(5) 
The  excavation  itself  was  made  in  the  ordi- 
nary way,  and  with  ordinary  care,  and  with- 
out any  negligence,  except  as  hereinafter 
found,  on  the  part  of  the  defendants.  .But 
in  making  the  excavation,  and  constructing 
the  said  building  ami  the  elevator  hole,  the 
said  defendants,  McNally  and  Young  placed 
obstructions  in  the  street  and  gutter  in  front 
of  said  premises,  which  obstructions,  together 
with  other  obstructions  therein  placed  by 
other  parties,  caused  the  rain-water  which 
fell  during  the  night,  at  the  date  wIicq  the 
damage  was  done  to  plaintiff,  as  hereinbefore 
found,  to  overflow  the  street,  gutter,  and 
sidewalk,  and  to  flow  into  said  elevator  hole, 
and  into  said  excavation  on  the  lot  of  the  said 
defen  lant  Neal,  and  also  into  the  premises 
occupied  by  the  plaintiff,"  and  therehy  dam- 
aged Ills  merchandise  to  the  extent  of  $321. 
In  Berry  v.  Railroad  Co..  50  Cal.  435,  which 
was  an  action  to  recover  for  injuries  to  plain, 
tiff's  premises  caused  by  the  defendant  cor- 


poration entering  upon  the  same,  making 
surveys,  tearing  down  his  fences,  and  de- 
stroying his  cropts,  etc.,  upon  the  trial,  evi- 
dence was  received  from  plaintiff,  against 
the  objection  of  defendant,  that  hogs  had  in- 
vaded plaintiff's  land,  because  the  fences  were 
down,  and  damaged  and  nearly  destroyed  his 
wheat  crop.  The  admission  of  such  evidence 
was  held  to  be  erroneous  because  the  damage 
it  tended  to  prove  was  not  the  direct  result 
of  the  trespass  of  the  defendant.  So  in  this 
case,  as  shown  by  the  findings,  the  damage 
sustained  by  the  plaintiff  did  not  wliolly  re- 
sult from  the  acts  of  defendant*)  in  (lacing 
the  obstructions  in  the  street,  in  making  the 
excavation,  so  as  to  cause  the  water  to  flow 
into  plaintiff's  premises,  and  damage  his 
merchandise,  but  resulted  in  part  from  other 
obstructions  there  placed  by  other  persons. 
Therefore,  applying  the  same  principle  that 
was  applied  in  the  above  case,  it  follows  that, 
as  the  defendants  could  not  be  held  liable  for 
damages  not  proximately  caused  by  their 
negligence,  the  court  erred  in  finding  that 
they  were  liable  fur  damages  resulting  from 
the  acts  of  other  persons,  with  whom  tliey 
do  not  appear  to  have  had  anv  connection. 
See  Civil  Code,  §  3333,  which  confines  the 
measure  of  damages  to  compensation  for  all 
detriment,  whether  it  could  have  been  antic- 
ipated or  not,  proximately  caused  by  the 
breach  of  an  obligation  not  arising  from  con- 
tract. The  trial  coui-t,  in  finding  as  it  did, 
went  beyond  the -issues  presented:  and  the 
judgment  should  therefore  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    Hatne,  C;  Footb,  0. 

Per  Curiam.  For  the  reasons  gi  ven  in  the 
foi-eguing  opinion  the  judgment  is  reversed, 
and  the  cause  remanded  fur  a  new  tt'ial. 


(82  Cal.  600) 

Lankgushih  Ranch  Land  &  Water  Co.  v. 

.UuiBERUBK.    (No.  13,860.) 

{Supreme  Court  of  CaUfomUu    Jan.  27, 1890.) 

CoBPORATioNS — Stock — Umpaio  Ikstaixmbkts — 
Lien. 

1.  A  subscriber  for  shares  of  the  capital  stock 
of  a  corporation,  who  has  received  a  transferable 
certlflcate  showing  his  payment  of  aU  installments 
due  on  bis  shares,  as  well  as  his  agr^ment  to  pay 
for  installments  not  yet  due,  is  tbo  owner  of  the 
shares,  subject  to  the  unpaid  Installments:  and, 
as  the  certliBcate  gives  him  complete  possession 
of  the  shares,  the  corporation  has  no  seller's  lien 
therein. 

%  In  the  absence  of  contract,  a  corporation 
has  no  special  seller's  lien  on  shares  of  its  capital 
stock  for  unpaid  installments  of  the  purchase 
price,  as  the  only  lien  not  dependent  on  possession 
given  by  statute  (Civil  Code  Cal.  S  331)  Is  to  secure 
the  payment  of  assessments  levied  for  the  pur- 
pose of  paying  debts  and  expenses  Incurred  In 
conducting  the  business  of  the  corporation. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Action  by  the  Laiikershim  Ranch  Land  & 
Water  Company  against  Theobald  Ilerberger 
tor  an  unpaid  call  on  defendant's  subscrip- 
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tion  to  plaintiff's  capital  stock.  A  writ  of 
Bttaclimeiit  issued  against  defendant,  and  a 
levy  was  made  on  his  property.  His  motion 
to  dissolve  the  attachment  was  granted,  and 
plaintifF  appeals. 

Scarborough  <6  Waterman,  (Brunson, 
Wilson  d:  Lamme,  of  counsel.)  for  appellant. 
Alien  dt  Miller,  for  respondent. 

Gibson,  C.  This  appeal  is  from  an  order 
dissolving  an  attacliment.  In  1887  a  syndi- 
cate known  as  the  "Lankershim  Syndicate," 
composedof  certain  persons,  not  including  the 
respondent,  purchased  12.000  acres  of  land, 
and  agreed  among  themselves  to  organize  a 
corporation,  under  the  state  laws,  "for 
the  purpose  of  dividing,  developing,  and 
selling  said  land."  On  the  2d  of  August, 
1887,  the  respondent,  among  others,  signed 
and  delivered  to  tlie  syndicate  an  offer  and 
agreement  in  writing,  in  which  it  was  set  out 
tliat  the  syndicate  was  about  to  create  a  cor- 
poration for  the  purposes  above  mentioned, 
witli  a  oipital  stock  of  $780,000,  divided  in- 
to 7,800'sliare8  of  the  par  value  of  $100  per 
share.  By  this  instrument  the  respondent 
agreed,  when  the  corporation  shuuld  be 
formed,  to  take  25  shares  of  its  capital  stock, 
and  pay  therefor  as  follows:  15  per  cent, 
cash;  25  per  cent.  September  10,  1887,  with- 
out interest;  SO  per  cent.  July  1,  1888,  with 
interest  at  5  percent,  per  annum;  and  30  per 
cent.  July  1,  1889,  with  tlie  same  rate  of  in- 
terest; all  upon  condition,  however,  that, 
should  the  corporation  not  be  formed,  or  the 
land  not  be  conveyed  to  it,  for  any  reason, 
then  the  amount  paid  by  respondent  should 
be  returned  to  him.  In  September,  1887,  the 
corporation  was  formed,  and  by  a  convey- 
ance made  on  or  about  January  1,  1888,  it 
acquired  the  land  mentioned  from  the  syndi- 
cate; also,  the  offer  and  agreement  of  re- 
spondent, together  with  the  money  paid 
by  him  to  the  syndicate,  and  25  shares 
of  the  capital  stock  of  the  corporation,  to 
meet  the  offer  of  respondent.  The  appellant 
thereupon  a&epted  the  offer  of  respondent, 
and  issued  to  him  acerUflcate  wiiicli  reads  as 
follows:  "0£Bce  of  the  Lankershim  Land 
and  Water  Company.  Los  Angeles,  Cal.,  Jan. 
21,  1888.  This  is  to  certify  that  Theobald 
Herberger  has  subscrilsed  for  twenty-five 
shares  of  the  capital  stock  of  the  Lankershim 
Ranch  Land  and  Water  Company,  of  the  par 
value  of  8100  each,  aggregating  $2,500,  pay- 
able as  follows,  to-wit:  15  per  cent,  cash; 
25  per  cent,  on  or  before  September  10, 1887, 
without  interest;  30  per  cent,  on  or  before 
July  1,  1888,  with  interest  at  5  per  cent,  per 
annum;  and  30  per  cent,  on  or  before  July  1, 
1889,  witli  interest  at  5  per  cent,  per  annum. 
This  receipt  is  assignable  by  indorsement, 
upon  first  giving  notice  to  the  undersigned 
at  the  ottice  of  the  company.  Deferred  pay- 
ments bear  interest  from '■ — .  F.  C.  Gar- 
butt,  Secretary."  Upon  the  above  stock  the 
following  payments  have  been  made,  to-wit: 
"(1)  Received  of  Theobald  Herberger  the  sum 
of  1^75,  being  iirst  installment  of  the  above 


stock,  this  18th  day  of  August,  1887.  F.  C. 
Gabbutt,  Secretary.  (2)  Rereived  of  Theo- 
bald Herberger  the  sum  of  $675,  being  sec- 
ond institllment  of  the  stock,  this  3d  day  of 
September,  1887.  F.  C.  Gabbutt,  Secre- 
tary." June  15,  1888,  the  appellant,  by  a 
resolution  of  its  board  of  directors,  called  for 
the  payment  of  tliethird  installment,  due  July 
1,  1888,  on  the  25  shares  of  respondent, 
amounting  to  $750,  together  with  interest 
thereon.  Respondent  having  failed  to  re- 
spond to  this  call,  an  action  was  instituted, 
and  a  writ  of  attachment  issued,  and  8  levy 
thereunder  made  upon  his  property.  A  mo- 
tion to  dissolve  the  attachment  was  then  made 
by  him  on  the  ground  "that  the  payment  of 
the  obligation  sued  on  was  secured  at  the 
making  by  a  retention  of  the  evidences  of  ti- 
tle to  such  personal  property,  and  the  certifi- 
cates of  stock  for  which  said  obligation  was 
created  by  plaintiff  as  security  for  said  debt." 
The  motion  prevailed,  hence  this  appeal. 

In  granting  the  motion  the  court  below 
evidently  proceeded  upon  one  of  two  theories : 
First,  that  as  the  corporation  had  sold  the 
stock  to  defendant,  but  had  not  issued  to  him 
a  paid-up  certificate  of  stork,  it  still  retained  • 
the  stock,  and  had  a  special  seller's  lien  there- 
on for  the  unpaid  installments  of  his  sub- 
scription, under  section  331  of  the  Civil  Code; 
or,  second,  that  as  it  had  not  issued  a  certifi- 
cate for  full-paid  stock,  whether  it  thereby 
retained  possession  of  the  stock  or  not.  it  had 
a  general  lien  thereon  for  the  unpaid  install- 
ments. For  if  a  lien  existed  in  either  case 
an  attachment  would  not  lie.  Code  Ci  vil  Proc. 
§  537.  A  corporation  for  profit  may  give 
credit  to  the  subscribers  to  its  capital  stock 
for  the  stock,  and  may,  by  proper  provision 
in  its  by-laws,  issue  certificates  to  such  sub- 
scribers prior  to  full  payment  for  the  stock. 
Civil  Code,  §  823;  Mitchell  v.  Beckman,  64 
Cal.  117.  The  defendant  in  this  case,  there- 
fore, upon  paying  the  installments  due,  and 
receiving  the  transferable  certificate  show- 
ing his  subscription  to  and  payment  of  all  in- 
stallments due  on  25  shares  of  the  capital 
stock  of  plaintiff,  thereby  became  the  owner 
of  such  sliares  of  the  capital  stock  evidenced 
by  such  certiilcate,  subject  to  the  unpaid  in- 
stallments mentioned  in  the  certificate;  and 
such  certificate  gave  him  >is  complete  posses- 
sion of  the  shares  evidenced  by  it  as  though 
it  were  a  certificate  in  the  ordinary  form  is- 
sued for  paid-up  stock.  Hence,  as  the  pt.iin- 
tiff,  at  the  time  the  installments  sued  for  be- 
came due,  did  not  have  possession  of  the  de- 
fendant's stock,  it  could  not  have  a  seller's 
lien  thereon. 

Did  the  corporation  have  a  general  lien  up- 
on the  stock  of  defendant  not  dependent  upon 
possession?  We  think  not.  Under  our  stat- 
utes, the  only  lien  given  to  corporations  for 
profit  upon  their  subscribed  capital  stock, 
and  which  does  not  depend  upon  the  posses- 
sion of  the  certificate  of  stock,  is  to  secure 
the  payment  of  assessments  levied  for  the 
purpose  of  paying  expenses,  conducting  busi- 
ness, and  paying  debts.    Civil  Code,  §  331. 
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It  has  been  doubted,  even,  whether  a  lien  up- 
on stock  can  be  created  by  a  by-law.  in  view 
of  section  324  of  the  Civil  Code,  wliich  pro- 
vides tliat  certificates  of  stock  may  be  trans- 
ferred by  indorsement  and  delivery  of  the 
certificate,  but  that  such  transfer  is  not  valid, 
except  between  the  parties  thereto,  until  the 
the  same  is  properly  entered  upon  the  Iwoks 
of  the  corporation.  Anglo-Californian  Bank 
V.  Grangers'  Bank,  63  Cal.  359.  But,  however 
that  may  be,  a  lien  not  dependent  upon  pos- 
session of  the  certificate  of  stock  may.  by  a 
contract  between  a  corporation  and  its  3tock- 
taolders,  be  created  in  favor  of  the  corpora- 
tion, to  secure  the  indebtedness  of  the  stock- 
holders to  the  corporation.  Jennings  v.  Bank, 
79  Cal.  323,  21  Pac.  Rep.  852. 

It  is  claimed  by  the  respondent  that  a  con- 
tract was  made  bietween  himself  and  the  cor- 
poration whereby  the  latter  was  to  retain 
possession  of  his  stock,  and  have  a  lien  there- 
on for  the  unpaid  installments  of  the  sub- 
scription; but  the  record  fails  toshow  such  a 
contract.  Our  conclusion  is  that,  as  no  lien 
existed  upon  defendant's  stock  in  favor  of 
the  plaintiff,  to  secure  Ihe  installment  sued 
for,  the  court  erred  in  granting  the  order  dis- 
solving tiie  attachment,  and  it  should  there- 
fore be  reversed. 

We  concur:   Van  Clief,  C;  Hatne,  C. 

Per  Curiau.  For  the  reasons  given  in 
the  foregoing  opinion  the  oixler  dissolving 
the  attiichment  is  reversed. 


(No. 


(83  Cat.  44) 

Frankel  V.  Deidksheimeb  et  al. 
13,412.) 

(Supreme  Court  <if  California.  Feb.  1, 1890.) 
Bill  op  Exobptions— Settlbmbnt  of  Excbftiok. 
Plaintiff  and  defendaat,  by  stipulation,  sub- 
mttted  ttie  settlement  of  the  proposed  statement  to 
the  judge  on  briefs,  and  further  stipulated  that,  as 
soon  as  the  statement  was  settled,  plaintiff's  mo- 
tion for  a  new  trial  should  be  deemed  to  be  made 
and  submitted  to  the  judge  for  his  decision  with- 
out argument,  without  further  notice  of  the  settle- 
ment or  hearing.  The  motion  for  a  new  trial  was 
denied,  and  notice  of  the  appeal  from  the  order  de- 
nying the  motion  was  served.  Held,  that  plain- 
tiff had  lost  his  right,  provided  by  Code  Civil 
Froc.  Cal.  i!  6.52,  tu  petition  the  supreme  court  to 
prove  an  exception  disallowed  by  the  judge. 

In  bank.  Appeal  from  superior  court. 
Sierra  county;  G.  G.  Clough,  Judge. 

Win.  F.  Iferrin  and  H.  L,  Gear,  for  ap- 
pellant. Hundley  &  Gale,  8.  S.  Davidson, 
and  Smith  it  Ford,  for  respondents. 

Faterson,  J.  This  is  an  application,  based 
npon  the  provisions  of  section  652,  Code  Civil 
Proc.,  to  prove  an  exception  which  it  is  al- 
leged the  court  refused  to  allow  in  accord- 
ance with  the  facts.  It  appears  from  the  pe- 
tition and  from  the  record  that  the  statement 
was  served  on  October  23,  1888,  and  the 
amendment  thereto  December  28, 1888.  Tliat 
the  statement  was  settled  on  May  9,  1889. 
That,  under  a  stipulation  of  counsel  for  plain- 
tiff and  defendants,  the  settlement  of  the 


proposed  statement  was  submitted  to  tbe 
judge  upon  briefs.  This  stipulation  pro- 
vided that,  as  soon  as  the  statement  wa? 
settled,  plaintiff's  motion  for  a  new  trial 
should  be  deemed  to  be  made  and  submitted 
to  the  judge  for  his  decision  without  argu- 
ment; and  that  any  f  urtlier  notice  of  the  time 
of  the  settlement  of  the  statement,  and  of 
the  hearing  of  the  motion  for  a  new  trial, 
should  be  waived  by  both  parties.  On  May 
10,  1889,  the  attorneys  for  plaintiff  filed  a 
written  motion  for  a  new  trial,  stating  that 
"tliis  motion  is  made  upon  said  settled  state- 
ment, and  the  judgn^ent  roll  in  said  action. 
*  *  *  The  above  motion  is  submitted 
without  argument,  pursuant  to  stipulation 
on  file  herein."  On  May  10,  1889,  the  judge 
made  a  written  order  denying  the  motion  for 
a  new  trial,  which  was  filed  on  May  14, 1889. 
Notice  of  appeal  from  the  order  denying  the 
motion  for  a  new  trial  was  served  July  11, 
1889.  This  application  was  made  August 
20,  1889. 

The  petitioner  comes  too  late  to  this  court 
with  bis  application  for  relief.  He  was 
charged  with  notice  that  the  judge  might 
strike  out  the. matter  which  was  in  fact 
stricken  out,  and,  of,  course,  had  notice  of 
the  fact,  when  the  statement  was  settled  and 
filed,  that  the  exception  whifih  tie  now  asks 
to  prove  had  not  been  allowed  by  the  judge. 
It  does  not  appear  that  any  request  was  made 
of  the  judge  below  to  delay  the  settlement  of 
the  bill,  or  a  ruling  on  the  motion  for  a  new 
trial,  until  an  application  could  be  made  to 
this  court  to  prove  the  exception  desired. 
By  submitting  the  settlement  of  the  state- 
ment and  his  motion  for  a  new  trial  in  the 
manner  stated  above,  we  think  he  lost  his 
right  to  apply  to  this  court  for  redress  of  the 
grievance  complained  of.  It  is  too  late  aftor 
the  court  below  has  acted  upon  a  statement, 
duly  settled,  to  prove  an  exception  in  this 
court;  certainly  too  late  after  an  appeal  has 
been  perfected.  If  this  application  should 
be  granted,  the  appeal  from  the  order  denying 
a  new  trial  would  be  heard  upon  matters 
which  were  not  in  the  record,  and  which 
were  not  considered  by  the  court  below  on 
motion  for  a  new  trial.     Motion  denied. 

We  concur:  Fox,  J.;  McFarland,  J.; 
Sharpstein,  J.;  Thornton,  J. 


(82  Cal.   647) 

Trimmer  e.  Bode.    (No.  12,238.) 

(Supreme  Court  of  CaHfonila.    Jan.  30, 1890.) 

School  Laxdb — Right  to  Pukchase— IlrscTiUKT 
— Defexses. 
PoL  Code  Cal.  J  349.5,  provides  that  any  per- 
son desiring  to  purchase  any  of  the  state  school 
lands  must  make  an  affidavit  that  be  is  a  citizen  of 
tbe  United  States,  or  has  filed  his  intention  to  be- 
come such.  By  the  amendment  of  1880  to  this  sec- 
tion, be  must  state  that  be  Is  an  actual  settler  on 
the  land.  Held,  tbat  a  defendant  In  ejectment 
who  is  in  possession  of  certain  school  lands,  which 
be  has  made  application  to  purchase,  can  attack 
plaintiff's  certificate  of  purchase  on  the  ground  that 
tie  was  not  a  citizen,  had  not  declared  hfs  intention 
to  become  such,  and  was  not  an  actual  setUcr  on 
the  laud,  at  the  time  of  making  his  affidavit. 
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Department  2.  Appeal  from  superior 
court,  Monterey  coanty:  John  K.  Albxan- 
DER,  Judge. 

Ejectment  hy  0.  S.  Trlcnmer,  administra- 
tor of  John  McDride,  deceased,  against 
Charles  Bode,  for  school  lands  claimed  under 
a  certificate  of  purchase  from  the  state  to 
said  John  McBride.  Pol.  Code,  §  3495.  pro- 
vides that  any  person  desiring  to  purchase 
any  of  the  state  school  lands  must  make  an 
affidavit  that  he  is  a  citizen  of  the  United 
States,  or  has  filed  his  intention  to  become 
such. 

Oeil  A  Morehouse,  for  appellant.  Webb  <ft 
Shvnoood,  for  respondent. 

TnoBNTOM,  J.  Ejectment  for  N.  \  of 
section  86,  tovrnship  24  S.,  range  10  E.,  M. 
D.  M.  Judgment  for  plaintiff.  Appeal  by 
defendant  from  the  judgment,  and  from  an 
order  denying  his  motion  for  a  new  trial. 
The  plaintiff  bases  his  right  to  recover  on  a 
certificate  of  purchase  for  the  land  in  contro- 
versy issued  to  his  intestate,  John  McBride. 
The  defendant  assails  this  rertiflcate  on  the 
following  grounds:  First,  that  McBride  was 
not,  when  he  made  his  application  .to  pur- 
chase, a  citizen  of  the  United  States,  nor  had 
he  declared  his  intention  to  become  such;  sec- 
ond, that  McBride  never  was  an  actual  set- 
tler on  the  land. 

If  defendant  can  urge  these  grounds,  and 
their  truth,  or  the  truth  of  either  of  them,  is 
established  by  the  evidence,  the  judgment 
and  order  are  erroneous.  It  is  clear  thac  tht^re 
is  uo  evidence  in  the  record  that  McBride 
was  ever  a  citizen  of  the  United  States,  or 
had  ever  declared  his  intention  to  become 
such  citizen.  Whatever  evidence  was  admits 
ted  on  this  subject  at  the  trial  was  before  its 
close  stricken  out  by  the  court.  The  evi- 
dence fails  to  show  that  McBride  was  at  any 
time  an  actual  settler  on  the  land.  McBride 
states  in  his  testimony  that  bis  home  for  the 
iastlOor  12  years,  which  includes  the  tinxe 
be  claims  to  have  been  a  settler  on  the  land, 
had  been  at  Pinkerton's.  Pinkerton's  place 
was  not  on  the  land.  We  cannot  hold  that 
McBride  was  a  settler  on  the  land  when  at 
the  same  time  he  bad  his  home  at  a  different 
place.  The  defendant  went  on  the  land  in 
November,  1885,  and  has  resided  on  it  ever 
since.  During  this  period  he  has  erected  a 
bouse  on  it.  He  has  plowed  about  five  acres, 
dug  a  well,  and  fixed  a  road  to  the  place.  He 
possessed  all  the  quallQcalions  to  purchase 
the  land  wben  be  made  the  application  re- 
quired  by  Uw  to  buy  it,  in  January,  1886. 
When  he  made  this  application,  and  at  the 
time  of  the  trial,  he  owned  no  other  land. 
That  the  land  is  suitable  for  cultivatlou  is 
proved  by  the  evidence  in  the  case.  When 
dtsfendant  made  application  to  purchase  this 
land,  there  was  no  one  in  occupation  of  it. 
He  entered  on  it  for  his  own  benefit,  and  to 
make  it  bis  home.  He  has  made  no  contract 
with  any  one  in  regard  to  this  land.  Defend- 
ant made  application  to  purchase  this  land  in 
Jaanary,  1886.    His  application  is  in  all  re- 


spects in  complianoe  with  law.  On  the  29th 
of  January  1886,  the  surveyor  general  of  this 
state  made  an  order  referring  the  claims  of 
McBride  and  defendant  to  the  superior  court 
of  Monterey  county,  in  which  county  the 
land  is  situate,  fur  adjudication.  Defendant 
has  brought  suit  under  this  order,  which  suit 
was  pending  at  the  time  of  the  trial.  We  are  of 
opinion  that  the  defendant,  on  his  mere  posses- 
sion, could  attack  the  certificate  of  purchase 
to  McBride — First,  because  the  land  was  suit- 
able for  cultivation,  and  McBride  was  never 
an  actual  settler  on  it,  (section  3,  art.  17, 
Const. ;)  second,  t>ecau8e  McBride  was  never  a 
citizen  of  the  United  States,  and  had  never 
declared  bis  intention  to  become  such  citizen. 
On  these  grounds  his  application  and  certifl- 
cato  are  void.  If  defendant  could  not  assail 
the  certificate  of  purchase  of  McBride  on  his 
possession,  his  application  placed  him  in  priv- 
ity with  the  state,  and  tlierefore  in  a  condi- 
tion to  attack  it.  The  decision  of  the  court 
below,  for  the  reasons  above  given,  is  not 
justified  by  the  evidence. 

It  may  be  added  that  the  statute  in  force 
January,  1885,  when  McBride  made  iiis  ap- 
plication, requires  that  the  applicant  must  be 
an  actual  settler  on  this  land  in  order  to  pur- 
chase it  of  the  state.  Pol.  Code,  §  3495, 
amended  in  1880.  See  amendments  to  Codes 
1880,  p.  109.  By  this  amendment  of  section 
3495  of  the  Political  Code,  he  must  state  in 
his  afiSdavit  to  purchase  that  he  is  an  act- 
ual settler  on  the  land.  Actual  settlement 
on  the  land  is  therefore  a  necessary  qualifica- 
tion to  purchase,  whether  the  land  is  suita- 
ble for  cultivation  or  not. 

The  court  erred  in  its  findings  of  fact  in  re 
gard  to  McBride's  qualifications  to  purchase, 
as  pointed  out  aliove;  therefore  McBride'.' 
application  and  certificate  roust  be  held  void, 
as  they  conferred  no  title  u{>on  him.  The 
judgment  and  order  are  therefore  reversed, 
and  the  cause  remanded  for  a  pew  trial. 

We  concur:  McFabland,  J.;  Shabp- 
STEINi  J. 


(83  Cal.  46. 

Woods  e.  Varnum.    (No.  13,534.) 
(Supreme  Court  <^f  Calif  omia.   Jan.  80, 1890.) 

OFFIC8K — BxUOYUj — APPBA.1.  — ScPBKSEDBAg. 

Pen.  Code  CaL  (  770,  which  provides  thai 
a  judgment  of  removal  from  office  is  appealable 
like  a  judgment  In  a  civil  action,  but  ponding  ap- 

Seal  theolBce  must  be  filled  as  in  case  of  a  vacancy, 
efendant  being  suspended  therefrom  until  rever- 
sal, applies  to  removals  of  public  officers  by  sum- 
mary proceedings,  under  section  773.  Bbattt,  C. 
J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county. 

On  motion  for  supersedeas. 

Luce,  McDonald  ct  Torrenoe  and  Mulford 
di  Hammock,  for  appellant. '  James  L.  Cops- 
land,  Dist.  Atty.,  and  Hunsaker  ift  Britt, 
for  respondent. 

Patbrson,  J.  This  is  a  proceeding  based 
upon  the  provisions  of  section  772  of  th^Pe-^ 
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nal  Code,  for  the  removal  of  the  defendant 
from  the  office  of  tax  collector  in  and  for  the 
county  of  Snn  Diego.  The  judgment  waa  en- 
tered on  October  2,  1889,  depriving  defend- 
ant of  his  office,  and  on  the  same  day  an  ap- 
peal was  taken  therefrom  to  this  couit,  and 
an  undertaiiing  in  due  furui  and  with  suffi- 
cient sureties  was  filed.  On  October  5fch  fol- 
lowing, the  board  of  supervisors  appointed 
Henry  Weineke  to  fill  the  vacancy  caused  liy 
the  removal  of  defendant,  and  on  October  7th 
the  conrt  below  made  an  order  directing  the 
sheriff  to  put  Weineke  in  possession  of  the 
office.  A  writ  for  the  execution  of  tliis  or- 
der was  issued  accordingly,  and  on  October 
7th  the  sheriff  made  return  showing  that  he 
had  installed  Weineke  in  the  office  of  tax 
collector.  On  October  21,  1889,  the  appel- 
lant submitted  a  motion  in  this  court  for  an 
order  directing  the  court  below  to  stay' all 
proceedinjts  heiein  during  the  pendency  of  the 
appnal.  The  motion  is  made  uiton  the  ground 
that  the  appeal  which  han  been  perfected  op- 
erates'as  a  «;{per«eci«a«  of  all  procfcilings  in 
the  court  below,  and  that  the  order  of  the 
court  directing  the  sheriff  to  remove  appellant 
and  deli  ver  possession  of  the  office  to  Weineke 
is  void. 

Section  770  of  the  Penal  Code  provides 
that  "from  a  judgment  of  removal  an  appeal 
may  be  taken  to  the  supreme  court  in  the 
same  manner  as  from  a  judgment  in  a  civil 
action;  but  until  such  judgment  is  reversed 
the  defendant  i^  suspended  from  his  office. 
Pending  the  appeal,  the  office  must  be  filled 
as  in  case  of  a  vacancy."  We  think  that  this 
provision  is  applicable  to  proceedings  under 
section  772,  which  provides  lor  the  removal 
of  public  officers  by  summary  proceedings. 
]}oth  sections  are  in  chapter  2,  pt.  2,  tit.  2, 
Pen.  Code,  which  provides  for  "the  removal 
of  civil  ofQcere  ollierwise  than  by  impeach- 
ment." If  there  be  any  provision  of  law  in 
any  other  title  of  the  Code,  or  in  any  statute 
which  conflicts  with  or  contravenes  the  pro- 
visions of  this  chapter,  the  latter  "roust  pre- 
vail as  to  all  matters  and  qu^'stions  arising 
out  of  the  subject-matter"  thereof.  Pol, 
Code,  §  4481.  In  the  case  of  Covarrubias  v. 
Board,  52  Cal.  622,  relied  on  by  appellant, 
the  statute  under  consideration  was  the  act 
of  March  30,  1874,  providing  for  the  removal 
of  civil  officers,  which  contained  no  provis- 
ion wilh  respect  to  ap()ea1s.  The  court  there 
said  that  the  proceeding  was  one  "had  under 
the  provision'3  of  the  act  of  March  30,  1874, 
and  not  under  the  provisions  of  the  Penal 
Code,  §  772."  In  view  of  the  fact  that  the 
question  before  the  court  in  that  case  was 
whether  the  perfecting  of  an  appeal  operated 
a  supersedeas,  the  above  remark  of  the  court 
is  signillcant,  and  indicative  of  an  opinion 
that,  if  the  proceeding  had  been  one  under 
section  772,  the  appeal  would  not  have  op- 
erated a  supersedeas.     Motion  denied. 

We  concur:     McFarland,  J.;    Sqakf- 

STEIN,  J.;  TUOHMTON,  J. 

Fox,  J.    I  concur  in  the  order  denying  the 


motion,  for  the  reason  that  it  would  be  a  vain 
act  now  to  grant  the  motion;  but  do  not  ex- 
press any  opinion  as  to  whether  or  not  the 
provisions  of  sections  770  of  the  Penal  Code 
apply  to  proceedings  had  under  section  772. 

BuATTY,  C.  J.    I  dissent. 

(8  Cal.  tlnrep.  2J5) 

TOOMAZZINI  9.  MORQAKTI  et  ol.      (NO. 

13,362.) 
(Sv-preme  Coxirt  a/"  Vallfomia.  Fob.  8,  1890.) 
Patents— Locatios—Opjnios  Evidencb. 
The  lines  described  in  a  patent  m  jst  be  located 
by  the  court  according  to  the  calls  of  the  patent. 
Witnossea  can  testify  only  as  to  the  existence  and 
condition  on  the  ground  of  what  is  called  for  in 
the  writing;  and  it  is  error  to  admit  their  opinions, 
speculations,  or  conjectures  as  to  the  location  of 
the  lines. 

Department  2.  Appeal  Yrom  superior  court, 
Santa  Barbaracounty ;  R.  M.  Dillar,  Judge. 

W.  C.  Stratton,  for  appellant.  S.  B.  Ctow 
and  John  J.  Boyce,  for  respondents. 

Thornton,  .T.  Ejectment  for  a  parcel  of 
land  in  Santa  Barbara  county.  Judgment 
for  defendants.  Plaintiff  moved  for  a  new 
trial,  which  was  denied,  and  from  this  order 
of  denial  plaintiff  appeals.  The  controversy 
herein  is  :ts  to  the  location  of  the  eastern 
patented  line  of  the  Casmalia  rancho.  The 
|)arcel  litigated  is  triangular  in  sliape.  The 
base  of  the  triangle  is  a  portion  of  the  south- 
ern patented  line  of  the  rancho.  The  plain- 
tiff contends  tliat  the  eastern  line  of  this  tri- 
angle is  the  true  patented  line.  Tlie  defend- 
ants' contention  is  that  a  line  further  west 
is  the  line  as  patented.  The  len;fth  of  the 
base  line  is  20.20  chains.  The  other  lines 
start  from  the  ends  of  the  base  line,  and  con- 
verge in  a  north-westerly  course  until  they 
meet.  Of  these  converging  lines,  the  west- 
erly line  is  and  will  be'  called  the  "  Harris 
Li  lie,"  and  the  eastern  is  and  w.U  be  called 
the  "Cooper  Line."  The  plaintiff  contends 
for  the  Cooper  line;  the  defendants  for  the 
Harris  line.  The  court  decided  in  favor  of 
the  Harris  line,  and  thus  upheld  the  conten- 
tion of  defendants.  This  eastern  line  of  the 
Casmalia  is  thus  described  in  the  patent:  It 
commences  at  a  post  which  designates  a  sta- 
tion, and  is  marked  "C,  2^0.  2;"  "thence 
descending  ridge  south,  flfty  degrees  east, 
eighty-eight  chains  and  fifty  links,  enter 
Canada;  thence  down  through  some  one  hun- 
dred and  fifty-flve  chains,  leaving  Canada 
bearing  south-east;  thence  over  loW  running 
hills  three  hundred  and  ninety-four  chains 
and  fifty  links;  leaves  hills,  and  crosses  road, 
course  south-west  and  north-east,  three 
hundred  and  ninety-five  chains  and  flfty-tive 
links,  to  old  post  in  the  entrance  of  the  Can- 
ada Verde,  marked  '  T.  8.  No.  5  and  6,  No.  3.' " 

There  is  one  very  controlling  call  in  the 
field-notes  of  the  patent,  and  that  is  the  road 
which  the  eastern  line  is  described  as  crossing. 
The  testimony  shows  this  road,  or  the  re- 
mains of  an  old  road  about  where  it  is  desig- 
nated, near  the  entrance  of  the  Canada  Verde 
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There  is  tpstimony  that  a  surveyor's  post 
was  erected  al  this  point  corresponding  with 
the  coiirae  and  distance  of  tlie  tield-notes. 
That  course  is  south,  50  east,  and  the  dis- 
tance 395  chains  55  links  from  post  tnarl^ed 
"C,  No.  2."  We  are  of  the  opinion  that  the 
Cooper  line  is  the  true  line,  or  near  the  true 
line,  of  the  patent.  There  is  evidence  that 
there  was  no  post  found  at  what  plaintiff 
contents  is  the  true  location  of  post  C.  No.  3. 
If  tills  post  cannot  be  found,  the  question 
would  then  be  very  simple.  The  line  must 
be  run  according  to  course  and  distance,  and 
fixing  the  corner  C,  No.  3,  at  the  south  end 
of  that  line,  taking  care,  however,  that  the 
line  so  run  shall  cross  the  road  called  for. 
The  court,  in  trying  the  cause,  let  in  a 
mass  of  evidence  which  had  no  relevancy  to 
tlie  matter  in  issue.  The  witnesses,  most  of 
them  surveyors,  seem  to  have  been  permitted 
to  locate  the  line  according  to  their  opinions. 
This  was  not  the  proper  mode  of  trying  the 
issues  or  locating  the  line.  In  adoptinf<  the 
mode  above  mentioned,  the  court  abdicates 
its  functions,  and  turns  them  over  to  the 
witnesses.  The  witnesses  should  depose  to 
facts  only.  Ttie  calls  of  the  patent  are  ad- 
mitted in  evidence,  and  the  line  must  be  lo- 
cated according  to  tht-se  calls.  The  court 
must  determine  what  the  calls  are.  The  evi- 
dence is  admissible  to  identify  those  calls,  to 
show  their  location  on  the  ground.  To  illus- 
trate: A  line  is  called  for  running  from  a 
tree  marked  "B"  to  a  rock  on  wrbich  is 
marketl  in  paint  the  letter  "A."  The  witness 
can  testify  only  to  the  existence  of  the  tree 
and  the  rook  called  for.  When  they  are  as- 
cenained,  the  court  fixes  the  line  by  running 
a  straight  line  over  from  B  to  A.  A  line  is 
here  odied  for  running  from  a  Bxed  point,  C. 
No.  2;  a  course  specilied,  south,  50  deg.  east; 
a  specific  distance,  395  chains  55  links,  to  a 
post,  C  No.  3,  T  No.  5.  Before  it  reaches 
the  post  last  mentioned,  it  crosses  a  road. 
That  line  only  is  correct  which  crosses  the 
road  referred  to.  A  line  suggested  or  testi- 
fied to  wliiob  does  not  crms  the  road  must  be 
rejected  at  once.  If  post  C,  No.  3.  is  found 
stuck  in  the  ground  at  the  end  of  the  line, 
tiiat  would  certainly  fix  it.  A  post  found  20 
chains  east  of  this  point,  or  20  chains  west  of 
it.  lying  on  the  ground,  should  not  be  con- 
sidered a  moment.  It  no  post  is  found  where 
the  line  ends,  a  line  run  in  accordance  with 
the  calls  of  the  patent  is  the  true  Una  In 
regard  to  tbe  road,  we  wish  to  be  understood 
as  saying,  if  the  road  is  shown  to  exist,  the 
line  must  cioss  it;  if  no  road  is  found,  the 
line  must  end  when  tbe  distance  called  for  is 
measured;  say,  395  chains  55  links.  We  re- 
peat, a  court  fails  to  discharge  its  duty  when 
it  fixes  a  line  not  in  accordance  with  the  calls 
of  the  written  instrument  in  evidence.  The 
court  must  make  the  location.  A  witness 
should  only  be  allowed  to  testify  as  to  the 
existence  and  condition  on  the  ground  of 
what  is  call  d  for  in  the  writing.  His  opin- 
ions or  speculations  or  conjectures  are  inad- 
missible, and  should  have  no  weight.    In 


this  case  we  are  convinced  that  the  testimony 
shows  that  the  Harris  line  is  not  the  true 
line,  and  therefore  the  order  denying  plain- 
tiff's motion  for  a  new  trial  must  be  re- 
versed. Cooper's  line  seems  to  be  nearly 
correct.  His  course  is  a  little  variant  from 
the  course  called  for  in  tlie  patent.  It  is, 
however,  correct,  if  at  the  southern  end  of  the 
line  tiie  post  called  for,  C  3,  T  5,  is  found. 
Order  reversed,  and  new  trial  ordered. 

SnAKPsi%iN,  J.   I  concur. 

McFarland,  J.  I  concur  on  the  ground 
that  the  court  erred  in  admitting  the  evi- 
dence referred  to  in  Mr.  Justice  Thoknton's 
opinion. 


(84  Cal.  144) 

Jewell  v.  MoKat  et  al.    (No.  12,480.) 

{Supreme  Court  (^  California.     Deo.  20,  1889.) 

HBCB^Nioe'  liierss — PRocEDmE— Attobnbt'b 
Pees. 

1.  In  an  action  to  foreclose  11  mechanicB'  liens, 
some  of  the  notices  of  lien  designated  one  of  the 
employers  as  "  W.  P.  H., "  others  as  "  Fred  H., "  and 
others  as  "Prank  W.  H.,"  and  it  was  averred  and 
proved  that  the  employer  thus  desi^ated  was 
called  and  known  by  these  several  names,  and  was 
one  and  the  same  person.  Held,  that  the  notices  of 
lien  sutBciently  showed  the  employer's  name. 

8.  The  complaint,  in  an  action  to  foreclose  me- 
chanics' liens,  is  not  ambiguous  and  uncertain,  \n, 
that  It  does  not  state  the  nature  of  the  alterations 
or  repairs  made,  or  whether  the  various  lienhold- 
ers  separately  or  jointly  contributed  to  the  work. 

3.  Under  Code  Civil  Proc.  Cal.  %  1187,  which 
prescribes  what  a  notice  of  mechanic's  lien  shall 
contain,  the  noticeneed  not  state  that  the  owner  of 
the  soil  had  personal  or  actual  knowledge  that  the 
work  was  being  done,  as  that  is  not  one  of  the  re- 
quirements of  nie  statute,  but  it  is  sufficient,  nnder 
section  1102,  providing  that  every  building  con- 
structed on  any  lands  with  tbe  knowledge  of  the 
owner  shall  be  subject  to  a  mechanic's  lien,  to 
charge  the  interest  of  the  owner  of  the  soil,  if  such 
knowledge  be  alleged  and  nroved. 

4.  Under  Code  CivU  Proc.  Cal.  J  1187,  which 
provides  that  the  notice  of  mechanic's  lien  filed 
shall  contain  "a  statement  of  his  demand,  •  •  • 
with  a  statement  of  the  terms,  time  given,  and  con- 
ditions of  his  contract, "  the  notice  need  not  state 
the  value  of  the  labor  or  materials  furnished,  nor 
give  an  itemized  account  of  tbe  labor  and  materials 
for  which  lieus  are  claimed,  nor  state  facts  show- 
ing a  performance  of  the  contract. 

5.  Tbe  allowance  of  9250  attorney's  fees,  in  an 
action  to  foi-eclose  11  mechanics'  liens,  is  reason- 
able. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Humboldt  coun- 
ty; J.  J.  De  HaveN(  Judge. 

Action  by  William  S.  Jewell,  appellee, 
against  Charles  T.  McKay,  W.  F.  Harmon, 
and  C.  S.  Kicks,  appellants,  to  foreclose  11 
mechanics'  liens,  of  which  plaintiff  filed  one 
and  was  the  assignee  of  the  others.  The 
court  found  for  plaintiff  on  seven  of  the 
liens  filed,  and  allowed  plaintiff  $250  for  at- 
torney's fees  in  foreclosing  the  liens.  Judg- 
ment thereon.  Defendants  appealed.  Code 
Civil  Proc.  Cal.  §  1187,  provides  that  notices  of 
mechanic's  lien,  when  filed,  shall  contain  "the 
name  of  the  owner,  or  reputed  owner,  if 
known,""  of  the  premises  affected;  and  shall 
also  contain  "a  statement  of  his  [claimant's] 
demand,    *    *    *    with  u  statement  of  th« 
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terms,  time  given,  and  conditions  of  Iiis  con- 
tract." Section  1192  provides  that  "every 
building  *  *  *  constructed  upon  any  lands 
witli  tlie  knowledge  of  tlie  owner,  or  the  per- 
ison  having  or  claiming  any  interest  therein, 
shall  be  held  to  have  been  constructed  at  the 
instance  of  such  owner  or  person  having  or 
claiming  any  interest  therein,  and  the  inter- 
est owned  or  cluimed  shall  be  subject  to  auy 
lien  filed  in  accordance  with"  this  act,  unless 
the  owners  or  claimants  shall  give  notice 
within  tlirce  days  after  obtaining  knowledge 
that  they  will  not  be  responsible  for  the  same. 
Jo?in  A.  McQuatd  and  C.  M  Wheeler,  for 
appellants.  /.  G.  H.  IVeocerand  E.  W.  Wil- 
ton, for  appellee. 

Hatne,  C.  This  was  a  suit  to  foreclose 
11  mechanics'  liens,  which  are  set  forth  in 
separate  counts  of  the  complaint.  The  liens 
claimed  were  for  labor  and  materials  fur- 
nished to  McKay  and  Harmon  in  the  altera- 
tion and  repair  of  a  building  owned  by  them. 
The  ground  upon  which  the  building  stood 
did  not  belong  to  McKay  and  Harmon,  but 
belonged  to  one  Ricks,  whose  interest  was 
sought  to  be  charged  on  the  theory  that  he 
had  knowledge  of  the  work,  but  did  not  give 
notice  that  he  would  not  be  responsible  there- 
for, as  required  by  section  1192  of  the  Code  of 
Civil  Procedure.  The  trial  court  gave  judg- 
ment for  the  defendants  upon  the  third, 
fourth,  fifth,  and  tenth  counts;  and,  as  the 
plaintiff  has  not  appealed,  these  counts  are 
not  before  us  for  consideration.  Judgment 
upon  the  other  counts  was  given  for  the 
plaintiff,  and  the  defendants  appeal  there- 
from, and  from  certain  orders  in  relation  to 
costs. 

1.  The  appellants  base  objections  upon  the 
fact  that  the  complaint  alleges  that  the  name 
of  one  of  the  employers  was  "W.  F.  Har- 
mon," while  some  of  the  notices  of  lien  des- 
ignate him  as  "Fred  Harmon,"  and  some  as 
"Frank  W.  Harmon."  The  first  count,  how- 
ever, .has  the  following  allegation:  "That 
said  defendant  W.  F.  Harmon  is  the  same 
person  referred  to  in  said  verified  claim  as 
•Fred  Harmon,'  and  that  said  defendant  was 
usually  known,  designated,  and  called  'Fred 
Harmon.'  "  £ach  of  the  other  counts  has  a 
similar  allegation  with  reference  to  the  name 
stated  in  the  corresponding  notice  of  lien, 
and  the  court  found  as  follows  in  relation  to 
It:  "That  the  defendant  W.  F.  Harmon  is 
called  and  known  sometimes  as  '  Fred  Har- 
mon,' and  at  other  times  and  by  other  per- 
sons as  •  Frank  Harmon;'  that  is  to  say,  that 
he  is  called  both  by  the  name  of  <  Fred '  and 
'  Frank '  Harmon,  and  the  evidence  does  not 
disclose  of  what  particular  tihristian  name 
the  letter  '  F '  preceding  the  name  of  Har- 
mon is  the  initial."  This  finding  is  not  at- 
tacked by  the  specifications,  and,  under  the 
circumstances,  we  think  that  the  objections 
are  not  well  taken. 

2.  It  is  contended  that  the  demurter  for 
ambiguity,  etc.,  should  have  been  sustained, 
in  the  first  place,  because  the  complaint  does 


not  state  the  nature  of  the  alterations  or  re- 
pairs made;  and,  in  the  second  place,  because 
it  does  not  appear  from  the  complaint 
"  whether  each  person  performed  a  separate 
job,  or  contributed  to  a  separate  alteration 
or  repair,  or  whether  all  contributed  to  the 
same  thing,"  We  do  not  think  there  is  any 
merit  in  these  positions,  and  the  other  mat- 
ters in  this  connection  do  not  require  special 
notice. 

3.  It  is  objected  that  some  of  the  notices 
of  lien  do  not  state  that  the  owner  of  the  soil 
had  personal  or  actual  knowledge  that  the 
work  was  being  done,  and  that  tli>3  other  no- 
tices contained  no  statement  on  the  subject. 
But,  while  the  knowleilgeis  to  be  alleged  and 
proved  in  order  to  charge  the  interest  of  the 
owner  of  the  soil,  (Code  Civil  Proc.  §  1192) 
it  need  not  be  stated  in  the  notice  of  lien. 
What  the  notice  must  contain  is  prescribed 
by  section  1187,  which  does  not  require  the 
matter  in  question.  The  knowledge,  etc., 
was  alleged  and  established,  which  was  all 
that  was  necessary. 

4.  It  is  contended  that  the  notices  do  not 
give  any  items,  and  are  not  sufficiently  par- 
ticular in  statement.  In  this  regard  the  no- 
tices contain  the  following  statements,  re- 
spectively: Jewell,  (in  first  count:)  That 
said  Jewell  "furnished  materials  to  be  and 
which  were  actually  used,"  etc.  That  said 
Harmon  and  McKay  "entered  into  a  contract 
with  said  Wm.  S.  Jewell,  under  and  by  which 
said  Jewell  was  to  furnish  the  materials  for 
the  construction,  alteration,  and  repair  of  said 
building,  and  the  following  is  a  statement  of 
the  terms;  time  given,  and  conditions  of  said 
contract,  to-wit:  That  said  Wm.  S.  Jewell 
was  to  furnish  said  materials,  and  the  same 
were  to  be  paid  for  in  cash,  gold  coin,  upon 
the  delivery  thereof  to  said  Charles  T.  McKay 
and  Fred  Harmon  by  said  Wm.  S.  Jewell. 
*  *  *  That  the  amount  of  the  contract 
price  for  said  materials  furnished  as  afore- 
said is  eiUl.27  in  U.  ».  gold  coin."  Wilds, 
(in  second  count:)  "That  said  Wilds  per- 
formed certain  work  and  labor  in  the  con- 
struction, alteration,"  etc.  "That  on  the 
10th  day  of  October,  A.  D.  1886,  said  F.  H. 
Wilds  entered  into  a  contract  with  said 
Frank  W.  Harmon  and  Charles  T.  McKay, 
whereby  he  was  to  work  on  said  building  in 
making  said  alterations  and  repairs  for  the 
sum  of  $3  per  day,  payable  when  he  quit 
work.  The  following  is  a  statement  of  the 
terms,  time  given,  and  conditions  on  which 
said  work  and  lat>or  was  performed,  to-wit: 
It  was  to  be  paid  for  in  lawful  money  of  the 
United  States  when  he  quit  work  on  said 
building.  *  *  ♦  That  said  F  H.  Wilds 
commenced  said  work  and  labor  on  said  alter- 
ations and  repairs  of  said  building  on  the  11th 
day  of  October.  A.  D.  1886,  and  finished  said 
work  and  labor  on  the  6th  day  of  December* 
A.  D.  1886,  and  on  that  day  q  uit  work.  That 
said  work  and  labor,  performed  as  aforesaid, 
amounts  to  the  sum  of  $(104,  in  lawful  money 
of  the  United  States."  Graham,  (in  sixth 
count:)    That  said  Graliam  "performed  oer- 
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tain  work  and  labor  in  the  construction,  al- 
teration," ettf.  "  That  said  A.  W.  Graham  on 
the  9th  day  of  October,  A.  D.  1886,  entered 
into  a  contract  with  said  Frank  VV.  Harmon 
and  Charles  T.  McKay,  whereby  said  Graham 
was  to  work  on  said  building  in  making  said 
alterations  and  repairs.  That  the  following 
Is  a  statement  of  the  terms,  time  given,  and 
conditions  upon  which  said  work  and  labor 
was  performed,  to-wit:  The  same  whs  to 
be  paid  for  in  lawful  money  of  the  United 
States  when  the  work  was  completed.  *  •  • 
That  said  A.  W.  Graham  commenced  said 
work  and  labor  on  said  building  in  making 
said  alterations  and  repairs  on  the  lltb  day 
of  October,  A.  D.  1886,  and  finished  work  on 
the  same  on  the  17th  day  of  December,  A.D. 
18b6.  and  on  said  day  quit  work  thereon.  Tliat 
said  work  and  labor  performed  amounts  to  the 
sum  of  3232."  Appleby,  (in  seventli  count:) 
That  said  Appleby  "performed  certain  work 
and  labor  in  the  construction,  alteration,  and 
repair. "  etc.  "That  on  the  19th  day  of  Octo- 
ber. A.  D.  1886,  said  J.  W.  Appleby  entered 
into  a  contract  with  said  Frank  TV.  Harmon 
and  Charles  T.  McKay,  whereby  he  was  to 
work  on  said  building  in  making  said  altera- 
tions and  rep>airs  for  the  sum  of  $2  per  day, 
payable  whfn  he  quit  work.  There  was  no 
agreement  as  to  the  times  of  payment  fur  said 
work  and  labor,  but  the  same  was  to  he  paid 
for  in  lawful  money  of  the  United  States  on 
demand.  «  *  *  That  said  Jolm  W. 
Appleby  commenced  said  work  and  labor  on 
said  alterations  and  repairs  on  said  building 
on  the  5th  day  of  October,  A.  D.  1886.  and 
finished  s:iid  work  and  labor  on  the  17th  day 
of  December,  A.  D.  1886,  and  said  last-named 
day  quit  work.  That  said  work  and  lal)or. 
performed  as  aforesaid,  amounts  to  the  sum 
of  8132  lawful  money  of  the  United  States." 
Moore  &  Olmstend,  (in  eighth  count:)  That 
said  Moore  &  Olmstead,  "as  tinsmiths  and 
plumbers,  performed  certain  work  and  labor 
upon  that  certain  building  or  structure  here- 
inafter described,  in  the  alteration,  construc- 
tion, and  repair  thereof,  in  tinning  and 
plumbing  the  same,  and  furnished  certain 
materials,  consisting  of  pipe,  tin,"  etc.  "The 
following  is  a  statement  of  the  terras,  time 
given,  and  conditions  of  said  contract,  to-wit: 
Said  work  and  materials  were  to  be  paid  for 
in  lawful  mone^  of  the  United  States  on  ihe 
completion  of  the  construction,  alteratiun, 
and. repairs  of  said  building  or  structure. 
*  •  *  That  the  amount  of  the  contract 
price  for  said  work  so  done  and  materials  so 
famished  as  aforesaid  is  S306.83  in  lawful 
money  of  the  United  States."  Hulse,  (in 
ninth  count:)  That  said  Hulse  "furnished 
certain  materials,  consisting  of  bolts  and  iron 
rods  and  plates,  which  were  to  be  used, "  etc. 
"The  following  is  a  statement  of  the  terms, 
time  given,  and  conditions  upon  which  said 
materials  as  aforesaid  were  furnished,  to-wit: 
Such  materials  were  to  be  paid  for  when  said 
alterations  and  repairs  on  said  building  were 
completed  and  finished,  in  lawful  money  of 
the  United  States.    «    *    *    That  said  ma> 


terials  go  furnished  as  aforesaid  amount  to 
the  sum  of  924.70."  Hopkins,  (in  eleventh 
count:)  That  said  Hopkins  "furnished  cer- 
tain materials,  consisting  of  nails,  rope,  cords, 
pipe,"  etc.  "The  following  is  a  statement 
of  the  terras,  time  given,  and  conditions  of 
said  contract,  to-wit:  The  same  were  to  be 
paid  for  in  lawful  money  of  the  United  States 
on  delivery.  *  *  •  That  the  amount  of 
the  contract  price  for  said  materials  so  fur- 
nished as  aforesaid  is  $20.90  in  lawful  money 
of  the  United  States." 

Two  objections  are  made  to  these  notices 
In  the  respect  mentioned,  viz.: 

(a)  It  is  urged  that  the  notices  do  not  state 
the  value  of  the  labor  or  materials.  This  po- 
sition is  based  partly  upon  the  provision  of 
section  1184  of  the  Code  of  Civil  Froc-dure, 
as  amended  in  1885,  to  the  effect  that  the  per- 
sons entitled  to  liens  may  give  to  the  owner 
a  notice  of  their  claims,  stating,  among  other 
things,  "the  amount  in  value  as  near  as  may 
be,"  etc.;  and  that  it  shall  thereupon  be  the 
duty  of  the  owner  to  "  withhold  from  his  con- 
tractors" a  sufficient  sum  tocover  the  claims 
so  notified.  TItis  notice,  however,  is  not  the 
notice  of  lien  which  Is  to  be  recorded.  It  is 
merely  a  measure  of  extra  precaution  on  the 
claimant's  part,  and  it  is  optional  with  him 
whether  to  give  it  or  not.  The  position  is 
further  based  upon  section  1183,  as  amended 
in  1885,  which  provides  that  certain  desig- 
oattHl  persons  shall  have  u  lien  "for  the  val- 
ue" of  labor  done  and  materials  furnished. 
In  the  first  place  the  phrase  is  not  used  in 
contradistinction  from  "price"  or  "agreed 
value."  It  cannot  possibly  have  been  the 
intention  that  a  contractor,  material-man,  or 
laborer  who  agrees  for  a  certain  sum  can 
have  a  lien  for  a  greater  sura  upon  the 
ground  that  the  value  of  what  he  furnished 
is  greater.  It  is  probably  true  that  where 
a  subcontractor,  material-man,  or  laborer 
agrees  with  the  original  contractor  for  more 
than  he  is  entitled  to.  upon  the  understand- 
ing between  them  that  it  shall  be  made  out 
of  the  property,  there  would  be  such  a  fraud 
as  would  vitiate  the  claim.  But,  aside  from 
such  a  ease,  we  think  that  the  word  "value" 
in  the  above  provision  is  to  be  construed  so  as 
to  mean  "agreed  value,"  in  cases  where  there 
is  an  agreed  value.  In  the  second  place,  the 
provision  of  section  1183  merely  defines  the 
class  who  are  entitled  to  liens.  It  does  not 
purport  to  prescribe  the  contents  of  the  no- 
tice to  be  recorded,  which  matter  is  regulated 
by  section  1187. 

(6),  It  is  argued  that  the  notices  do  not  give 
itemized  accounts  of  the  materials  and  labor 
for  which  liens  are  claimed.  But  we  do  not 
understand  that  this  is  necessary,  under  the 
decisions  of  this  state.  The  statute  as  it 
stood  in  1858  required  that  the  notice  should 
give  "a  just  and  true  account  of  the  de- 
mand." Wood,  Dig,  p.  537,  §  2.  And  un- 
der this  provision  it  was  held  in  Brennan  v. 
Swasey,  16  Cal.  141,  that  an  itemized  account 
was  not  necessary,  the  court,  per  Cope,  J., 
saying:   "It  was  unnecessary  to  set  out  the 
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items  of  the  account.  Nothing  more  was  re- 
quired than  a  statement  of  the  demand,  show- 
ing its  nature  and  character,  and  the  amount 
due  or  owing  thereon."  See.  also,  Selden  v. 
Meeks,  17  Gal.  ISl;  Heston  t.  Martin.  11 
Cal.  41;  Davis  t.  Livingston.  29  Cal.  283. 
The  provision  under  which  the  present  liens 
were  tiled  (Code  Civil  Proc,  §  1187.  as  amend- 
ed in  1874)  required  that  the  notice  should 
contain  a  statement  "of  his  demand,"  "with 
a  statement  of  the  terms,  time  given,  and  con- 
ditions of  his  contract."  The  word  "de- 
mand" was  construed  in  Brennan  v.Swasey. 
above  quoted,  and  under  that  decision 
it  must  be  held  that  that  word  does  not 
mean  an  itemized  account.  Does  the  other 
clause,  viz.,  "the  terms,  time  given,  and  con- 
ditions" of  the  contract,  require  such  an  ac- 
count? There  are  many  contracts  which 
deal  with  details  of  quantity,  time,  value, 
etc.  But  even  with  regard  to  such  contracts 
it  seems  questionable  whetlier  it  is  necessary 
for  the  notice  of  lien  to  set  forth  items. 
Even  in  a  pleading,  "It  is  not  necessary  for 
a  party  to-set  forth  the  items  of  an  account 
therein  alleged."  Id.  §  454.  And  we  can- 
not think  tliat  the  statements  in  a  notice  of 
lien  are  required  to  be  made  with  greater 
fullness  or  foimality  than  is  necessary  ,in  a 
pleading.  We  are  not  prepared  to  say  that 
as  much  fullness  or  formality  is  required. 
And  it  seems  probable  that  even  in  the  case  of 
acontract  which  went  into  details  of  amount, 
etc.,  a  general  statement  thereof  would  be 
sufficient  in  the  notice  of  lien.  But  it  is 
not  necessary  to  express  a  definite  opinion 
upon  this  question;  for  it  is  obvious  that 
there  are  mauy  contracts  which  do  not  go  in- 
to details  of  amount,  time,  value,  etc.  For 
example,  a  contractor  may  go  to  the  owner 
of  n  lumber  yard  and  say:  "I  am  building 
such  and  such  a  building.  Will  you  let  me 
have  lumber  for  it,  as  I  need  it,  at  ruling 
rates?"  If  this  should  be  agreed  to,  and  the 
lumber  supplied,  without  anything  further 
being  said,  it  seems  plain  tiiat  an  itemized 
account  would  not  be  involved  in  a  state- 
ment of  the  "terms,  time  given,  and  condi- 
tions" of  the  contract.  So,  if  a  laborer  should 
be  employed  at  a  fixed  rate  for  an  indefinite 
period,  the  number  of  days  be  worked  would 
not  be  a  part  of  the  contract,  and  consequent- 
ly would  not  have  to  be  stated  in  the  notice. 
So,  if  he  should  be  employed  without  a  fixed 
rale  of  compensation,  such  compensation 
could  not  be  said  to  be  a  part  of  the  "terms, 
time  given,  or  conditions"  of  the  contract. 
The  Code  does  not  require  the  notice  to  state 
implicatiuns  made  by  law.  For  example,  if 
there  was  nothing  but  a  request  for  labor  or 
materials,  and  a  silent  compliance  with  it, 
we  do  not  think  tliat  a  statement  of  the  im> 
plied  promise  to  pay  what  the  labor  or  ma- 
terials were  reasonably  worth  would  be  nec- 
essary. It  seems  to  us  that  the  statute  re- 
quires only  the  agreement  which  is  express- 
ly made  to  be  stated  in  the  notice.  This  we 
understand  to  be  the  principle  of  the  decis- 
ion in  Hills  T.  Oblig,  63  Cal.  104,  where  it 


was  held  that  if  no  distinct  time  was  agreed 
on,  but  the  time  of  payment  was  left  to  the 
rule  fixed  l>y  the  law  on  such  a  state  of  facts, 
the  "time  given"  need  not  be  stated.  Nor 
do  we  think  that  it  is  necessary  to  state  facts 
showing  a  performance  of  the  contract,  or 
other  facts  necessary  to  complete  the  cause 
of  action.  For  example,  in  the  cases  above 
put,  it  Would  not  be  necessary  to  state  that 
the  labor  and  materials  were  in  fact  fur- 
nished, as  provided  by  the  contract,  or  that 
tliey  were  reasonably  worth  the  sum  claimed. 
The  statute  does  not  require  the  notice  to 
state  anything  subsequent  to  or  outside  of  the 
contract.  Tested  by  the  foregoing  rules,  we 
think  that  all  the  notices  of  lien  were  sufli- 
cient.  Tlie  only  notices  about  which  there 
can  be  any  question  in  this  regard  are  those 
of  Graham  and  Huise.  And  witli  respect  to 
these  we  think  that  the  statement  that  "the 
following  is  a  statement  of  the  terms,"  etc., 
of  the  contract,  must  be  taken  to  mean  the 
only  terms  which  were  in  fact  agreed  upon; 
and  upon  this  construction  the  notices  are 
suflJcient.  The  counsel  fees  were  properly 
allowed,  and  we  think  were  reasonable  in 
amount. 

We  have  noticed  all  the  points  of  counsel 
which  we  think  require  special  notice.  There 
may  be  other  objections  to  tlie  notices  of 
lien,  but  we  do  not  think  it  is  incumlient 
on  us  to  raise  them.  We  tlierefore  advise 
ttiat  the  judgment  and  ordera  appealed  from 
be  affirmed. 

We  concur:  Beix}her,  C.  C;  Yam 
Clief,  C. 

Per  Cubiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
ders appealed  from  are  affirmed. 


(82  Cal.  2TB> 

Jackson  e.  Brown  et  al,    (No.  12,527.) 

{Supreme  Court  (if  Callfomla.    Deo.  81, 18S9.) 

AppeaI/— Notice— CJojrsBNT  Judgiukt— Authobi- 

TT  OF  AtTOKSET. 

1.  Where  a  judgment,  by  consent  of  counsel  of 
all  parties,  is  rendered  in  an  action  of  damages  for 
trespass  against  three  defendants,  and  one  of  them 
appeals  from  an  order  denying  his  motion  to  va- 
cate it,  notice  need  not  be  served  on  his  co-defend- 
ants. 

i.  Where  an  appeal  is  taken  from  a  oonaent 
judgment  by  one  of  the  defendants,  who  swear* 
that  hts  co-defendants  were  unauthorized  to  em- 
ploy counsel  for  him  and  consent  to  said  judgment, 
but  said  co-defendants  testify  that  they  wgre  au- 
thorized to  employ  an  attorney  and  compromise  oi 
settle  the  action,  and  the  counsel  who  appeared  for 
appellant  testifies  that  he  had  no  personal  commu- 
nication with  appellant,  bnt  was  employed  through 
the  co-defendaiits,  an  appellate  court  wUl  not  re- 
verse on  the  ground  that  the  lower  court  erred  la 
denying  the  motion  to  vacate  the  judgment. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco* 
Waltkr  H.  Levy,  Judge. 

This  was  an  action  of  damages  for  tres- 
pass, brought  by  Jackson  against  Brown, 
Alexander,  and  Samuels.  Tliere  was  a  judg- 
ment by  consent   entered,  which   Samu«& 
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moTed  to  TacRte;  and  apon  the  denial  of  hie 
motion  defendant  Samuels  appealed. 

Bpencer  <t  Hetming  and  tfarrett  W.  Mo- 
Bnemejf,  for  appellant  0.  E.  Jackson  and 
Thornton  <k  Merzbaah,  tm  reepondents. 

McFARi.Ain>,  J.  Motion  to  dismiss  appeal 
of  defendant  Samuels  from  the  judgment,  and 
from  onler  denying  his  motion  to  vai-ate  the 
Judgment,  and  for  leave  to  answer.  The  action 
was  brought  to  recover  damages  of  defend- 
ants. Brown,  Alexander,  and  Samuels,  for  a 
continued  trespHSS  on  the  rights  of  plaintiff, 
and  for  an  injunction  enjoining  defendants 
from  the  continuance  of  tiie  trespass.  The 
complaint  was  flied  on  the  14th  of  April, 
18t$7.  The  record  shows  an  appearance  for 
defendants  by  George  A.  Knight,  an  attor- 
ney of  this  court,  wlio,  on  the  27th  of  April, 
18ii7.  died  a  demurrer  to  the  complaint.  The 
summons  had  been  served  on  Sam  iiels  on  the 
23d  of  the  same  month.  On  the  27th  of 
May,  18ij7,  the  demurrer  was  overruled.  On 
the  same  day,  judgment  whs,  by  consent  of 
counsel  of  ^1  parties,  rendered  against  de- 
fendants for  one  dollar  dantage,  and  costs  of 
suit,  with  a  perpetual  injunction  as  prayed 
for  in  the  complaint.  This  judgment  was 
entered  on  the  31st  day  of  May,  1887.  Sam- 
uels subsequently  moved  to  vacate  tlie  judg- 
ment, and  for  leave  to  answer,  and  on  the 
SOtb  of  September,  1887,  this  motion  came 
on  to  be  heard,  and,  after  the  court  had 
heard  counsel  for  each  party,  was  on  the 
same  day  denied.  The  motion  was  made  on 
several  grounds,  mainly  on  the  ground  that 
he  (Samuels)  never  consented  that  any  judg- 
ment should  be  entered  against  him,  and  that 
the  judgment  was  entered  without  any  au- 
thority from  him.  The  motion,  to  dismiss 
the  appeal  is  rested  on  the  ground  that  there 
was  no  service  of  the  notice  of  appeal  on  the 
other  defendants,  Brown  and  Alexander, 
who  are  stated  in  the  notice  to  dismiss  to  be 
adverse,  and  opposed  in  interest  to  Samuels 
upon  the  record  in  this  action. 

How  Brown  and  Alexander  are  adverse 
parties  to  Samuels  herein  we  cannot  perceive. 
The  judgment  against  them  will  stand, 
thongh  it  is  reversed  as  to  Samuels.  What 
recourse  Brown  and  Alexander  will  havQ 
against  Samuels,  or  Samuels  against  them, 
on  a  reversal  of  the  judgment,  we  cannot 
perceive;  nor  would  there  be  any  if  the  judg- 
ment should  be  affirmed.  The  same  is  true 
of  the  order.  This  case  comes  within  the 
rule  laid  down  in  Kamlall  v.  Hunter,  69  Cal. 
80,  10  Fac.  Rep.  130,  and  must  be  decided  the 
same  way.  Motion  to  dismiss  appeal  de- 
nied. 

The  appeals  of  Samuels  have  also  been  sub- 
mitted for  decision.  The  evidence  on  the 
point  of  authority  from  Samuels  to  employ 
counsel,  and  to  allow  judgment  to  be  entered 
againat  him,  in  ttds  action,  is  contacting. 
Samuels  testified  one  way,  and  Brown  and 
Alexander  the  other;  the  latter  stating  dis- 
tinctly that  they  were  authorized  by  Samuels 
to  employ  counsel,  for  him  and  themselves, 


to  defend,. compromise,  or  settle  the  action 
with  plaintiff,  and  that  it  was  agreed  between 
Samuels  and  them  that  they  and  their  attor- 
ney should  have  the  right  and  power  to  bind 
him  in  every  step  of  the  action,  and  by  any 
entry  of  judgment  in,  or  compromise  of,  the 
same;  and  f  urtlier,  in  substance,  that  Samuels 
knew  of  the  employment  of  Knight  for  him, 
and  knew  of  the'  entry  of  judgment,  and 
made  no  objection  to  any  of  the  proceedings. 
Knight's  testimony  is  not  in  conflict  with 
any  of  these  sbitements.  It  shows  that  he 
had  no  communication  with  Samuels  person- 
ally, never  saw  him  during  the  whole  course 
of  the  business,  and  that  bis  autliority  to  ap- 
pear for  all  the  defendants  came  from  and 
through  Brown  and  Alexander.  Under  such 
a  state  of  facts  as  is  above  set  forth,  we  can- 
hot  say  that  the  court  erred  in  denying  the 
motion  to  vacate  the  judgment.  It  must 
then  be  held  that  the  Judgment  herein  was 
rendered  by  consent  of  Samuels.  A  consent 
to  a  judgment  is  a  waiver  of  errors  by  a  par- 
ty consenting  thereto,  and  on  an  appeid  from 
such  a  judgment  it  must  be  affirmed.  Con- 
sensut  toUit  errorem.  Holmes  v.  Rogers,  13 
Cal.  191;  Conniff  v.  Kahn,  54  CaL  284. 
Judgment  and  order  affirmed. 

We  concur:     SHAKPSTEm,   J.;    Fater- 
SON,  J. 


(82  Cal.  613) 

FowELsoN  «.  LocKwooD,  Justico  of  the 

Peace.    (No.  13,326.) 
(Supreme  Court  (if  CaMfornia.    Jan.  37, 1890.) 

Justice  of  ihb  Pbacb  — Jurt  Trial  — Wbit  o? 
PBomBiTiOM—AFPEAir— Stipulation. 

1.  The  denial  of  a  Jury  by  a  justice  of  the 
peace  on  a  trial  for  misdemeanor  does  not  affect 
nis  jurisdiction;  and  the  error,  if  any,— for  which 
there  is  a  plain,  speedy,  and  adequate  remedy  by 
appeal  to  the  superior  court, — cannot  be  arrsstea 
or  corrected  by  tae  writ  of  prohibition. 

2.  Where  an  opinion  on  defendant's  right  to  a 
Jury  trial  would  have  no  bearing  on  any  material 
question  to  be  decided  on  his  application  for  a  writ 
of  prohibition,  nor  any  proper  effect  as  an  author- 
ity, a  stlpnlatlon  by  counsel  to  present  no  points 
on  the  question  of  prohibition,  and  to  confine  them- 
selves to  the  question  of  defendant's  right  to  a 
jury  trial,  will  be  disregarded. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  J.  W.  McKinley,  Judge. 

Powelson,  the  petitioner,  was  charged  with 
vagrancy,  and  the  justice  of  the  peace.  Lock- 
wood,  before  whom  he  was  to  be  tried,  was 
about  to  refuse  him  a  jury  trial.  An  alter- 
native writ  of  prohibition  issued  to  the  jus- 
tice, which  was  subsequently  discharged. 
Petitioner  appeals.  Counsel  for  both  parties 
entered  into  the  following  stipulation,  as  ap- 
pears from  paragraph  2,  pp.  5,  6,  of  appel- 
lant's brief:  "Now,  so  that  this  court  should 
not  be  annoyed  with  a  useless  consumption 
of  time  with  collateral  matters,  the  attorneys 
for  the  appellant  and  respondent  have  agreed 
upon  the  sole  feature  of  the  case  to  be  con- 
sidered on  this  appeal.  We  have  agreed  that, 
if  the  defendant  is  entitled  to  a  jury  trial  in 
Bach  misdemeanor  case  in  the  said  justioe's 
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court,  the  judgment  and  decision  of  the  said 
superior  court  herein  may  he  reversed,  with 
the  direction  to  the  court  below  to  enter  an 
order  tliat  appellant  have  protiibition  directed 
unto  respondent  here  and  his  said  court  to 
desist  from  all  further  proceedings  in  the 
case  of  the  people  against  Powelson,  without 
a  jury  in  said  cause,  until  appellant  here  be 
allowed  a  trial  by  jury.  *  •  *  And  coun- 
sel hereto  have  aho  agreed  that,  if  appellant 
be  found  not  entilled  to  a  jury  trial  in  such 
misdemeanor  case,  then  the  decision  of  the 
lower  court  herein  shall  be  affirmed." 

Gage  d-  liobarts,  for  appellant.  Frank  P. 
Kelly,  Dist.  Atty.,  and  B.  M.  Marble,  Dep. 
Dist.  Atty.,  for  respondent. 

Van  Clief,  C.  Alternative  writ  of  pro- 
hibition issued  by  the  superior  court  of  the 
county  of  Los  Angeles,  on  the  petition  of 
the  appellant,  to  the  respondent,  a  justice  of 
the  peace  of  Los  Angeles  city,  to  prohibit 
said  justice  from  trying  the  petitioner  on  a 
charge  of  vagrancy,  under  section  647  of  the 
Penal  Code,  without  a  jury.  The  appeal  is 
from  the  judgment  discharging  the  writ.  It 
appears  that  the  respondent  denied  the  peti- 
tioner's demand  for  a  new  trial,  properly 
'  made,  if  he  was  entilled  to  a  jury  trial;  and 
that  tlie  justice  proposed  and  was  about  to 
try  him  up<in  said  charge  without  a  jury. 
Upon  the  trial  the  application  was  opposed 
on  two  grounds:  (I)  That  pi-ohibition  was 
not  the  proper  remedy;  (2)  that  defendant 
was  not  entitled  to  a  jury  trial. 

The  court  sustained  the  opposition  on  the 
first  ground,  and  declined  to  consider  the 
second.  I  think  the  court  properly  sustained 
the  opposition  to  the  writ  on  the  drst  ground 
above  stated,  and  for  the  reasons  that  the 
justice's  court  had  jurisdiction  of  the  subject- 
matter — the  misdemeanor  charged — and  of 
the  parties;  that  in  denying  a  jury  trial,  even 
if  appellant  was  entitled  to  it,  and  in  trying 
or  in  proposing  to  try  the  case  without  a  jury, 
the  justice's  court  did  not  exceed,  nor  pro- 
pose to  exceed,  its  jurisdiction ;  and  that,  even 
if  this  action  or  proposed  action  of  the  jus- 
tice's court  was  erroneous,  it  yraa  so  only  as 
to  the  mode  of  procedure  in  an  action  of 
which  that  court  had  jurisdiction.  The  com- 
mission of  such  an  error  cannot  be  arrested 
or  corrected  by  the  writ  of  prohibition.  In 
re  Miller,  22  Fac.  Kep.  1113,  (opinion  filed 
January  2,  1890.)  If  there  was  any  excep- 
tion to  this  general  rule  at  common  law, 
which  is  doubtful,  it  has  been  repealed  by 
our  Code  of  Civil  Procedure  as  heretofore  ex- 
pounded and  enforced  by  this  court.  Clark 
v.  Superior  Court.  55  Cal.  199;  Wreden  v. 
Superior  Court,  Id.  504;  More  v.  Superior 
Court,  64  Cal.  345.  Besides,  the  appellant 
had  a  plain,  speedy,  and  adequate  remedy  by 
appeal  to  the  superior  court.  Pen.  Code,  §§ 
1237.  1466,  1467. 

No  point  has  been  made  or  argued  by  coun- 
sel on  this  branch  of  the  case,  though  the 
decision  of  it  seems  to  be  well  sustained  by 


an  able  opinion  of  the  learned  judge  of  the 
lower  court,  brought  up  with  the  record. 
But  counsel  have  stioulated  "that,  if  the  de- 
fendant is  entilled  to  a  jury  trial  in  such 
misdemeanor  case  in  the  said  justice's  court, 
the  judgment  and  decision  of  the  superior 
court  herein  maybe  reversed,  with  the  direc- 
tion to  the  court  below  to  enter  an  order  that 
appellant  have  prohibition  directed  unto  re- 
spondent and  his  said  court,  to  desist  from 
all  further  proceedings  in  the  case  of  the 
people  against  Powelson,  without  a  jury." 
As  to  this  stipulation,  respondent's  counsel 
says:  "The  real  issue  in  this  case  being  as 
to  whether  or  no  the  defendant  is  entitled  to 
a  jury  trial,  and  the  people,  as  well  as  appel- 
lant, being  dasirous  of  having  the  question 
finally  settled  on  this  appeal,  the  resi)ective 
counsel  have  entered  into  the  stipulation  set 
forth  in  paiagraph  2,  pp.  5,  6,  of  appellant's 
brief;  and,  in  accordance  tlierewith,  present 
no  points  on  the  question  of  prohibition,  but 
conflne  themselves  to  the  question  as  to 
whether  appellant  is  entitled  to  a  jury  trial, 
and  respectfully  ask  the  court  to  pass  upon 
that  point  solely."  Inasmuch  as  counsel 
have  very  ably  argued  the  question  which, 
alone,  they  have  stipulated  to  submit,  I  re- 
gret to  say  that,  in  my  opinion,  their  stipula- 
tion must  be  disregarded.  I  think  that  the 
lower  court  properly  declined  to  consider  the 
question  as  to  whether  the  justice's  court 
merely  erred  in  denying  a  jury  trial.  The 
court  exhausted  its  authority,  on  the  appli- 
cation for  the  writ  of  prohibition,  in  deter- 
mining, as  it  did,  that  the  act  sought  to  be 
prohibited  was  not  in  excess  of  the  jurisdic- 
tion of  the  justice's  court,  and  that  the  de- 
fendant had  a  remedy  by  appeal.  It  could 
not,  on  that  application,  arrest  or  review  the 
mere  errors  of  the  justice's  court  about  to  be 
coramitte<l  within  the  province  of  its  juris- 
diction, and  thus  make  the  writ  of  prohibi- 
tion, or  the  application  for  it,  serve  the  pur- 
pose of  an  appeal.  The  same  rule  must  be 
applied  to  the  case  here  on  this  appeal;  other- 
wise this  court  must  exercise  mere  appellate 
jurisdiction  by  means  of  a  writ  of  prohibi- 
tion, without  any  appeal,  and  in  a  case  to 
which  the  appellate  jurisdiction  of  this  court 
does  not  extend.  It  is  therei'ore  un  necessary, 
for  any  purpose  of  this  appeal,  to  decide 
whether  or  not  the  appellant  was  entitled  to 
a  jury  trial  in  the  justice's  court,  and  the  ex- 
pression of  an  opinion  upon  this  question 
would  be  improper,  notwithstanding  the 
stipulation  of  counsel,  for  the  reitsons  that 
such  an  opinion  would  have  no  bearing  U|)on 
any  material  question  to  be  decided,  and  no 
proper  effect  as  authority  or  otherwise.  Stale 
V.  McGlynn,  20  Cal.  270'.  I  think  the  judg- 
ment should  be  affirmed. 

We  concur:    Foote,  C.  ;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 
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Phoplb  v.  Mahluan.    (Ko.  20,567.) 

(Supreme  Court  <ff  California.    Jan.  97, 1890.) 

EiCBEZZLBMBRT— Information. 

Fen.  Code  Cal.  {  604,  prorides  that  ereiy 

oflloer  of  U17  BssociaUon  irbo  fraudulently  appro- 

Eriates  to  any  use  or  purpose,  not  in  the  due  and 
kwtul  execution  of  his  trust,  any  property  which 
lie  baa  in  his  possession  or  under  his  control  by 
virtue  of  bis  trust,  is  fjTiil^y  of  embezzlement. 
B.elA,  that  it  is  not  necessary  for  the  information, 
ehw^iug  snob  officer  with  embezzlement,  to  state 
the  persons  composing  the  association,  as  the  fact 
of  the  olBcer's  being  a  member  would  not  change 
the  offense. 

Gommlsaioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;  D.  J.  Tooht,  Judge. 

K.  Percy  Wright,  for  appellant.  Atty.  Getu 
Oeo,  A.  Johnson,  for  the  State. 

Foots,  C.  The  defendant  was  convicted 
of  the  crime  of  embezzlement.  From  the 
Judgment  rendered  therein,  and  an  order  re- 
fusing a  new  trial,  he  has  appealed.  His  first 
contention  is  that  the  information  filed  against 
him  was  defective,  and  did  not  state  any  of- 
fense, in  that  it  did  not  specify  the  person 
whose  properly  he  had  embezzled.  That  part 
of  the  information  material  to  this  discussion 
Is:  "The  said  Henry  Mahlman  on  or  about  the 
13th  day  of  April,  A.  D.  1886,  at  the  said  city 
and  county  of  San  Francisco,  was  an  o£9cer, 
to- wit,  the  treasurer  of  Germania  lodge  No.  7, 
Order  of  Hermann  Sons,  an  association  exist- 
ing under  and  pursuant  to  the  laws  of  the 
state  of  California,  and,  as  such  officer,  there, 
then,  and  there  came  and  was  under  his  con- 
trol and  in  possession,  by  virtue  of  his  trust 
as  such  officer,  one  hundred  and  ninety-four 
dollars  and  forty-&ve  cents,  in  lawful  money 
of  the  United  States.  And  the  said  Henry 
Mahlman,  while  said  money  and  personal 
property  was  so  in  his  possession  and  under 
his  control  by  virtue  of  his  trust,  as  such  offi- 
cer, then  and  there,  to-wit,  on  or  about  said 
13th  day  of  April,  1886,  at  said  city  and  coun- 
ty of  San  Francisco,  did  willfully,  unlawful- 
ly, feloniously,  and  fraudulently  appropriate 
said  money  and  personal  property  to  his  own 
use,  and  not  to  a  use  in  the  due  and  lawful 
execution  of  his  said  trust,  the  said  money 
and  personal  property  then  and  there  being 
the  property  of  said  association. "  Section  503 
of  the  Penal  Code  reads:  "Embezzlement  is 
the  fraudulent  appropriation  of  property  by 
a  person  to  whom  it  has  been  intrusted." 
Section  504  reads :  "  Every  officer  of  this  state, 
or  of  any  county,  city,  city  and  county,  or 
other  municipal  corporation  or  subdivision- 
thereof,  and  every  deputy,  clerk,  or  servant 
of  any  such  officer,  and  every  officer,  director, 
truatee,  clerk,  servant,  or  agent  of  any  asso- 
ciation, society,  or  corporation,  (public  or 
private,)  who  fraudulently  appropriates  to 
any  use  or  purpose  not  in  the  due  and  lawful 
execution  of  his  trust  any  property  which  he 
has  in  his  possession  or  under  his  control  by 
virtue  of  his  trust,  or  secretes  it  with  a  fraud- 
ulent intent  to  appropriate  it  to  such  use  or 
purpose,  is  guilty  of  embezzlement. "  The  in- 
v.23p.no.2— 10 


formation,  it  will  be  seen,  Is  drawn  substan- 
tially in  the  language  of  the  statute,  and  is 
sufficient,  unless,  as  the  defendant  claims,  it 
was  necessary  to  state  who  were  the  persons 
composing  the  association.  The  rules  with 
relation  to  the  framing  of  indictments  and 
informations  are,  in  this  state,  purely  matters 
of  statutory  control,  and  their  sufficiency  is 
to  be  tested  by  tiie  terms  of  the  statutes  per- 
taining thereto.  People  v.  Tomlinson,  66 
Cal.  344,  5  Pac.  Rep.  509;  People  v.  Goggins. 
22  Pac.  Rep.  207.  The  sections  of  the  Penal 
Code  just  adverted  to  show  that  it  was  the 
legislative  intent  that  "every  offlctT,  director, 
trustee,  or  agent  of  any  association,  society,  or 
corporation,  (public  or  private,)"  who  fraud- 
ulently appropriates  money  or  property  in  his 
possession  and  under  his  control,  by  virtue  of 
his  trust,  to  his  own  use,  and  not  to  a  use  in 
the  due  and  lawful  execution  of  his  trust, 
shall  be  guilty  of  embezzlement.  It  does  not 
say  that,  being  an  officer,  if  lie  is  a  member  of 
the  association  he  shall  not  be  guilty,  if  he 
commits  the  act  denounced;  but  it  makes  no 
exception,  and  enacts  a  sweeping  declaration 
that  all  "officers,"  etc.,  whatsoever,  without 
any  reserve,  who  do  the  acts  described  there- 
in, shall  be  held  as  embezzlers,  and  punished 
as  such.  It  is  clear,  therefore,  that  much  of 
the  argument  of  the  appellant  on  this  point 
must  fall  to  the  ground,  because  he  claims, 
as  a  reason  why  the  persons  composing  the 
association  should  be  named,  that  it  might 
then  appear  that  the  defendant  was  a  member 
of  the  association,  an  owner  in  part  of  the 
property  or  money  alleged  to  be  embezzled, 
and  therefore  could  not  be  guilty  of  the  crime 
charged,  because  he  must,  to  be  guilty,  em> 
bezzle  the  money  or  property  of  a  person 
other  than  himself.  The  statute,  we  think, 
was  intended  to  include  just  such  officers  as 
the  defendant  was,  if  he  was  guilty  of  the  act 
charged,  whether  he  was  a  member  of  the  as- 
sociiition  or  not.  And  we  see  no  necessity 
for  framing  the  information  in  any  other 
way  than  in  accordance  with  the  statute, 
which  was  done.  The  association  whose 
property  he  was  alleged  to  have  embezzled 
was  fully  named,  and  he  was  thereby  ac- 
curately informed  that  it  was  the  property  or 
money  of  that  association  which  he  had  em- 
bezzled. This,  it  seems  to  us,  was  sufficient. 
And  this  view  of  the  matter  disposes  of  the 
defendant's  second  contention,  that  is,  that 
the  evidence  showed  that  he  had  been  guilty 
of  no  ofFense,  since,  if  he  converted  the  prop, 
erty  to  his  own  use,  he  might  do  so  without 
being  guilty  of  embezzlement,  because  he  was 
a  member  of  the  association,  and  a  part  owner 
of  the  money  he  converted.  We  therefore 
advise  that  the  judgment  and  order  be  af- 
firmed. 

We  concur:    Belches.  C.  0.;  Oibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  thejudgment  and  order 
are  affirmed. 

Kehearing  denied. 
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Bdrbows  e.  BuBBOWB  <<  ol.    (No.  12,885.) 

(Su|>rem«  Court  of  CalVonilo.  Jan.  S7,  1890.) 
Appkopriation  or  Watxr-Riobts. 
Civil  Code  Cal.  {  1415,  requires  a  person  de- 
tiring  to  appropriate  water  to  post  a  notice  there- 
of, and  section  HIS  requires  work  to  be  oommenced 
within  60  days  after  the  notice  is  posted.  Section 
1418  provides  that  "byacompUanoewith  the  above 
rules  the  claimant's  right  to  the  use  of  the  water 
■elates  back  to  the  time  the  notice  was  posted. " 
Section  1419  provides  that "  a  failure  to  oomply  with 
uch  rules  deprives  the  olalmants  of  the  right  to  the 
nse  of  the  water  as  against  a  subsequent  complain- 
ant who  oomplies  therewith. "  field,  that  one  who 
actually  appropriates  water  without  complying 
with  the  rules  acquires  the  right  to  its  use  as 
against  any  8u)>sequent  claimant  who  has  not  com- 
plied with  the  rules.  Following  De  Necochea  v. 
Curtis,  iW  Pae.  Rep.  563. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Monterey  coun- 
ty; John  K.  Alexander.  Jadge. 

£.  M.  F.  Soto,  (Hermann  &  Soto,  of 
counsel.)  for  appellant.  Oeil  dt  Morehouse, 
tor  respondents. 

Gibson,  C.  The  parties  to  this  suit  are  tlie 
owners  of  and  cultivate  separate  farms  in 
Monterey  county,  lying  upon,  and  embracing 
a  natural  stream  known  as  "Muddy  Creek," 
and  flowing  into  Clear  creelc,  which  has  its 
source  easterly  of  their  farms,  and,  when 
running,  flows  in  s  westerly  direction,  — 
first  through  the  land  of  respondent  Olds, 
next  through  that  of  respondent  liurrows, 
and  then  tlirough  the  land  of  appellant. 
During  the  winter  and  spring  of  each  year, 
and  in  times  of  great  freshets,  it  Hows  in  a 
large  stream  down  to  and  across  the  lands  of 
appellant,  but  in  the  summer,  and  during 
dry  seasons,  the  waters  of  the  stream  are 
much  diminished,  and  but  a  small  quantity, 
if  permitted  to  flow  uninterruptedly,  would 
reach  the  land  of  appellant.  The  appellant 
acquired  title, to  liia  land  from  the  govern- 
ment of  the  United  States  by  a  patent  isaued 
to  him  on  April  30.  1888,  prior  to  which 
time  the  land  was  a  part  of  the  public  do- 
main. The  respondents,  from  1876,  for  over 
six  years  prior  to  the  issuance  of  the  puitent, 
had  owned,  occupied,  and  cultivated  their  re- 
spective farms,  and  continued  to  own,  occu- 
py, and  cultivate  them  until  suit  brought. 
During  the  year  1877,  and  more  than  six 
years  before  appellant  acquired  title  to  bis 
land  from  thu  government,  the  respondents 
each  dug  a  ditch  from  Muddy  creek,  above 
its  .junction  with  Clear  creek,  down  to  and 
across  his  own  land  to  his  residence,  and 
thereby  diverted  and  appropriated  a  small 
stream  of  water  from  Muildy  creek  for  domes- 
tic and  irrigating  purposes.  They  continu- 
ously maintained  their  respective  ditciies 
from  that  time  until  this  suit  was  brought, 
and  during  the  dry  season  of  each  year  they, 
through  their  respective  ditches,  appropri- 
ated, diverted,  and  used  for  benellcial  pur- 
poses, upon  their  respective  farms,  a  small 
stream  of  water.  At  the  time  the  ditches 
were  dug,  both  banks  of  Muddy  creek  were  a 
portion  of  the  public  domain,  and  the  appro- 


priation and  diversion  of  water  from  the 
oreek  were  not  objected  to  or  interfered  with 
until  the  commencement  of  this  suit.  The 
land  that  appellant  now  owns  was,  at  the 
timeof  respondents'  settlement  on  theirsepa- 
rate  farms,  and  when  they  dug  their  separate 
ditches.open, unoccupied,  and  unclaimed  land; 
and  it  was  not  until  lung  afterwards  that  ap- 
pellant settled  upon  his  said  land.  The  flow 
of  water  in  Muddy  creek,  notwithstanding 
the  appropriation  and  diversion  by  respond- 
ents, was  and  is,  during  the  greater  portion 
of  each  year,  sufficient  for  all  the  wants  of 
appellant  to  which  be  applies  the  water: 
but  during  atiout  three  months  of  the  sum- 
mer of  each  year,  viz.,  from  July  1st  to  Oc- 
tober 1st,  the  flow  of  water'extends  below 
the  responrlents'  several  points  of  diversion 
to  within  100  to  150  yards  of  plaintiiTs  land, 
where  it  sinks,  and  is  lost  in  the  sand.  A 
small  quantity  would,  but  for  the  diversions 
of  respondents,  reach  the  land  of  appellant, 
and  would  thereby,  it  seems,  prevent  appel- 
lant's well  from  drying  up. 

On  this  state  of  facts,  the  court  decreed 
that  all  the  parties  had  equal  rights  to  the 
use  of  the  waters  of  Muddy  and  Clear  creeks 
for  beneficial  purposes,  and  that  such  waters 
be  divided  between  all  the  parties  from  the 
1st  day  of  July  nntil  the  1st  of  Ociolwrin 
each  year,  and  until  the  setting  in  of  the  rainy 
season  of  each  year,  as  follows:  Five  days 
each,  Grst  to  the  appellant,  next  to  the  re- 
spondent Burrows,  and  next  to  the  respond- 
ent Olds,  and  thereafter,  during  the  pre- 
scribeil  period,  to  alternate  in  the  same  man- 
ner: and  that  all  parties  be  perpetually  en- 
joined from  Interfering  with  the  natural  flow 
of  the  waters  of  said  creek,  except  in  accord- 
ance with  the  decree.  The  appeal  is  from  all 
that  portion  of  the  decree  that  adjudges  re- 
spondents to  have  equal  rights  with  appellant 
to  the  use  of  the  waters  of  the  creeks  in  dis- 
pute, and  that  apportions  the  use  of  the 
waters  to  respondents,  and  enjoins  the  appel- 
lant from  interfering  with  or  using  the 
waters  during  the  periods  tliat  respondents 
are  given  the  use  thereof;  also,  from  an  order 
denying  a  new  trial.  There  is  no  brief  for 
respondents  on  flie. 

The  first  point  urged  by  the  appellant  in 
bis  brief  is  that,  although  the  court  found 
that  he  obtained  the  patent  to  his  land  on 
April  30,  1883,  and  that  the  respondents  had 
made  their  several  diversions  of  the  waters 
in  question  in  1877,  the  court  erred  because 
it  did  not  And  at  what  time  he  (appellant) 
acquired  a  rested  interest  in  his  land.  The 
statement  on  motion  for  a  new  trial  does 
not  contain  any  such  specification  of  error, 
nor  statement  of  evidence  iipon  which  such 
8  specitication  could  be  based;  hence  it  must 
be  disiegiirded. 

The  principal  contention  of  appellant,  how- 
ever, is  tliiit,  as  the  respondents  failed  to 
show  that  they  had  severally  complied  with 
the  provisions  of  sections  1415  and  1416  of  the 
Civil  Code,  or  with  the  local  rules  and  cus- 
toms, (of  the  latter  of  wliich  there  is  no  evi- 
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denoe  in  the  record,  and  therefore  needs  no 
further  notice.)  the  court  erred  in  finding 
that  their  several  appropriations  were  valid 
as  against  the  appellant,  a  lower  riparian 
propiietor  upon  the  same  stream,  because  the 
rt>spondents  severally  failed  to  prove  tlmt 
they  had  posted,  and  caused  to  be  recorded. 
In  the  office  of  the  county  recorder,  the  no- 
tiops  required  by  section  1415  of  the  Civil 
Code.  The  ondispnted  findings  show  that 
the  respondents  had  settled  upon  their  re^ 
spective  farms,  and  had  each  appropriated 
and  di  verted  to  their  several  farms  portions  of 
the  waters  of  the  streams  in  controversy, 
where  they  were  used  continnously,  for  bene- 
ficial purposes,  for  over  six  years  prior  to 
the  time  appellant  settled  upon  his  farm,  and 
acquired  title  thereto  from  the  United  States 
government.  Tiie  findings  were  justified 
without  proof  of  posting  and  recording  of  the 
notice  prescribed  by  section  1415  of  the  Civil 
Code.  De  Necochea  v.  Curtis,  80  Cal.  407, 
20  Pac.  Rep.  563,  and  22  Pac.  Rep.  198. 
There  the  plaintiff,  who  was  the  owner  of  a 
tract  of  land  across  which  a  natural  stream 
extended,  which  had  its  source  in  a  large 
spring  one-half  mile  from  his  land,  in  1880, 
in  order  to  better  utilize  the  water  of  the 
stream,  witliout  posting,  or  causing  to  be  re- 
corded, the  notice  provided  for  in  said  sec- 
tion 1415,  constructed  a  ditch  from  the  spring 
to  bis  land,  and  diverted  the  water  of  tlie 
spring  throngh-it  to  liis  land,  where  he  ap- 
plied the  water  to  beneficial  uses.  Five 
years  afterwards,  in  1885,  the  plaintiff,  pre- 
emptioiier,  settled  upon,  and  acquired  title 
to,  the  land  upon  which  the  spring  was  situ- 
ated, and  shortly  afterwards  made  a  ditch, 
and  tliereby  diverted  the  water  of  the  spring 
upon  her  land  for  proper  uses.  The  question 
thereby  presented  was  whether  the  defendant 
took  tlie  title  to  her  land  subject  to  the  prior 
appropriation  of  plaintiff,  notwithstanding 
his  non-compliance  with  section  1415.  It 
was  held  that  she  took  the  title  to  her  land 
from  the  government,  subject  to  the  right  of 
plaintiff  to  divert  and  use  the  water  of  the 
spring.  Mr.  Chief  Justice  Bbatty,  in  con- 
sidering the  effect  of  plaintiff's  failure  to  post 
the  notice  provided  fur  in  section  1415,  said. 
(80  Cal.  399,  22  Pac.  Rep.  198:)  "In  this 
case,  it  is  clear  from  the  findings  that  the 
respondent's  riglit  to  purchase  did  not  be- 
come a  vestecl  right  prior  to  the  year  1885, 
and  that  as  early  as  the  year  1880  the  appel- 
lant had  completed  the  diversion,  and  was 
in  fnll  enjoyment  of  tlie  use,  of  the  water  of 
the  spring,  for  the  irrigation  of  his  land.  But 
the  respondent  contends  tliat  he  Wi'.s  never- 
theless not  an  appropriator,  and  had  no  vested 
right  to  the  use  of  the  water  recognized  or 
acknowledged  by  the  laws  of  this  state,  be- 
cause, having  commenced  and  completed  his 
diversion  of  the  waters  of  the  spring  after  the 
enactment  of  the  Civil  Code,  he  failed  and 
neglected  to  post  or  record  the  notice  pre- 
scribed by  section  1415.  As  this  is  the  point 
upon  which  our  decision  must  turn,  we  will 
endeavor  to  state  our  views  with  respect  to 


it  somewhat  more  fully  and  explicitly  than 
we  have  hitherto  done.  Sections  1415  and 
1416  of  the  Civil  Code  read  as  follows: 
'  Sec.  1415.  A  person  desiring  to  appropriate 
water  must  post  a  notice  in  writing,  in  a  con- 
spicuous place,  at  the  point  of  intended  diver- 
sion, stilting  therein:  (I)  That  he  claims 
the  water  there  flowing  to  the  extentof  (giv- 
ing  the  number)  inches,  measured  under  a 
four-inch  pressure;  (2)  the  purposes  for 
which  he  claims  it,  and  the  place  of  intended 
use;  (3)  the  mexns  by  which  he  intends  to 
divert  it,  and  the  size  of  the  flume,  ditch, 
pipe,  or  aqueduct  in  wliich  he  intends  to  di- 
vert it.  A  copy  of  the  notice  must,  within 
ten  days  after  it  is  posted,  be  recorded  in  the 
oflSce  of  the  recorder  of  the  county  in  wliicb 
it  is  posted,  bee.  1416.  Within  sixty  days 
after  the  notice  is  posted,  the  claimant  must 
commence  the  excavation  or  construction  of 
the  works  in  which  he  intends  to  divert  the 
water,  and  must  prosecute  the  work  diligent- 
ly and  uninterruptedly  to  completion,  unless 
temporarily  interrupted  by  snow  or  rain.' 
It  may  be  conceded  tliat,  if  these  provisions 
of  the  law  stood  alone  and  unquaiiQed,  strict. 
or  at  least  substantial,  compliance  'Nvith  their 
requirements  would  be,  as  counsel  claim,  a 
sine  qua  non  to  the  acquisition  of  any  right 
to  divert  running  water  from  its  natural  clian- 
nel.  But  these  provisions  do  not  stand  alone. 
Section  1418  rcHds  as  follows:  'Sec.  1418.  By 
a  compliance  with  the  above  rules  the  claim- 
ant's right  to  the  use  of  the  water  relates 
back  to  tlie  time  the  notice  was  posted.'  I9 
this  provision  we  begin  to  see  tlie  purpose 
and  object  of  the  legislature,  which,  in  our 
opinion,  was  merely  tu  define  with  precision 
the  conditions  upon  which  the  appropriator 
of  water  could  have  the  advantage  of  the 
familiar  doctrine  of  relation,  upon  which  it 
had  always  been  held,  before  the  statute, 
that  one  who  gave  sufficient  notice  of  his  in- 
tention to  appropriate,  and  followed  up  his 
notice  by  diligent  prosecution  of  the  work, 
WHS,  npon  its  completion,  to  be  deemed  an 
appropriator  from  the  date  of  his  notice,  and 
was  therefore  prior  in  time,  and  stronger  in 
right,  than  an  intervening  appropriator,  not- 
withstanding his  diversion  of  the  water 
migl)t  be  first  completed.  We  are  not,  how- 
ever, left  to  any  doulitful  implication  to  be 
drawn  from  section  1418.  Section  1419  reads 
as  follows:  'Sec.  1419.  A  failure  to  comply 
with  such  rules  deprives  the  claimants  of 
tlie  right  to  the  use  of  the  water  as  against  a 
subsequent  claimant  who  complies  therewith.' 
Tills  language  clearly  and  necessarily  implies 
that  there  is  a  riglit  to  the  use  of  running 
water,  acknowledged  by  the  legislature  and 
cognizable  by  the  courts,  which  is  good 
agiiinst  all  the  world  except  a  claimant  who 
has  complied  witli  the  rules  prescribed  in  sec- 
tions 1415  and  1416.  Now,  what  is  this  riglit? 
AVhat  can  it  be,  except  the  right  of  one  who 
has  fully  completed  the  diversion  of  running 
water,  and  applied  it  to  a  beneficial  use,  be- 
fore the  initiation  of  an  adverse  right  of  ap- 
propriation under  the  law,  or  the  acquis!- 
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tion  of  an  adverse  right  in  the  land  to  be 
affected  by  the  diversion?  And  why  should 
nut  Slid)  a  right  be  recognized  and  en- 
forced?" 

In  the  case  before  us,  as  we  have  seen,  the 
respondents  had  acquired  the  prior  riglit  to 
divert  and  use  nearly  all  the  waters  of  the 
stream,  yet  tlie  court  divided  the  use  of  the 
waters  during  the  irrigating  season  equally 
between  all  tlie  parties.  In  this,  perhnps,  it 
went  too  far,  and  awarded  the  appellant 
more  than  he  was  entitled  to;  but  tlie  re- 
spondents must  have  been  satisfied,  as  they 
have  acquiesced  in  the  judgment.  We  there- 
fore advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:    Belcher,  0.  C;  Footb,  0. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  order 
appealed  from  are.  affirmed. 


(43  Kan.  201) 

Wells  et  al.  v.  Robb  et  al. 
{Supreme  Court  of  Kansas.    Feb.  8, 1890.) 

COKPOBATIOilS — LUDILITT  OF  StOCKHOLUBBS— NO- 
TICE— PniORITl  ES. 

1.  The  judgment  creditor  of  an  insolvent  cor- 
poration, who  first  moves  in  conformity  to  the  pro- 
visions of  section  32,  c  23,  Gen.  St.  1859,  to  charge 
a  stockholder  of  the  corporation  on  his  liability 
under  the  statute,  acquires  a  priority  of  right  to 
recover  against  such  stoclchotder,  with  which  a 
creditor  subsequently  moving  cannot  rigbtlv  inter- 
■fere. 

8.  Where  the  notice  in  writing  to  a  stockholder 
sought  to  be  charged  with  the  debt  of  an  insolvent 
corporation  to  the  extent  of  bis  liability  under  the 
provisions  of  section  83,  o.  23,  Gen.  St.  1SS9,  In- 
lorms  the  stockholder  that  a  motion  will  be  made, 
at  a  time  and  place  therein  stated,  by  the  judgment 
creditor,  before  a  justice  of  the  peace  who  has  ren- 
dered a  judgment  in  favor  of  the  creditor  against 
the  corporation,  for  an  order  that  the  stockholder 
pay  the  sum  of  (100,  being  the  amount  of  his  cap- 
ital stoclc  in  such  corporation,  to  satisfy  a  judg- 
ment rendered  against  the  corporation,  and,  after 
due  service  of  such  motion, — the  stockholder  not 
appearing, — the  judgment  creditor  moves  the  jus- 
tice of  the  peace  that  judgment  be  rendered  and 
execution  issued  against  such  stockholder  for  the 
amount  of  his  stock,  and  the  justice,  after  bearing 
the  evidence,  finds  that  such  person  is  the  owner 
of  the  stock,  as  alleged  in  the  motion,  and  renders 
judgment  against  the  stockholder  for  the  amount 
necessary  to  pay  the  judgment,  and  orders  execu- 
tion to  issue,  lieid,  that  such  notice  and  order  are 
sufficiently  regular  to  charge  the  stockholder,  and 
to  authorize  an  execution  thereon. 

8.  Where  soveral  persons  act  together  as  a  so- 
ciety for  socia)  purposes  under  the  name  of  the 
"Ivy  Grange, "  and  in  such  name  subscribe  for  stock 
in  a  corporation,  and  subsequently  a  judgment 
creditor  of  the  insolvent  corporation  attempts  to 
charge,  upon  written  notice,  the  members  of  the 
grange  as  stockholders  of  the  corporation,  a  notice 
to  the  master  or  presiding  officer  of  the  grange  is 
not  noti-«,  under  the  provisions  of  section  32,  c.  83, 
Gen.  St.  1889,  to  the  members  of  such  grange 
sought  to  be  charged  as  stockholders. 
{Syllabus  by  tlve  Court.) 

Error  from  district  court,  Lyon  county; 
Charles  B.  Graves,  Judge. 

M.  D.  Wells  &  Co.  commenced  an  action 
against  C.  M.  Robb  et  al.,  before  a  justice  of 
the  peace  of  Lyon  county,  on  the  5th  day  of 
May,  Ibb?.    Tlie  following  is  a  copy  of  the 


bill  of  particulars,  omitting  title:  "Plaintiffs 
allege  that  they  are  now,  and  for  more  than 
six  years  last  past  have  been,  copartners,  do- 
ing business  as  M.  D.  Wells  &  Co.;  that  the 
defendants  and  others,  whose  names  are  to 
these  plaintiffs  unknown,  are,  and  for  more 
than  six  years  last  past  have  been,  members 
of  a  society  or  association  known  as  the  '  Ivy 
Grange;'  that  the  Lyon  County  Co-operative 
Association  is  now,  and  for  more  than  sis 
years  last  past  has  been,  a  corporation  duly 
organized  and  existing  under  and  by  virtue 
of  the  general  laws  of  the  state  of  Kansas; 
that  the  said  Ivy  Grange  8obscril)ed  to  and 
became,  and  still  is,  the  owner  of  twenty 
sliares,  of  five  dollars  ($5)  each,  of  the  capital 
stock  of  said  the  Lyon  County  Co-operative 
Association;  tliat  on  the  20th  day  of  Novem- 
ber, A.  D.  1884,  in  the  district  court  of  Lyon 
county,  Kan.,  in  an  action  therein  pending, 
wherein  the  plaintiffs  herein  were  plaintiffs, 
and  the  said  Lyon  County  Co-operative  Asso- 
ciation was  defendant,  said  plaintiffs  duly  re- 
covered a  judgment  against  said  defendant 
therein,  in  the  sura  of  $1,583;  tliat  an  execu- 
tion has  been  issued  upon  said  judgment  to 
the  sheriff  of  Lyon  county,  and  by  him  re- 
turned unsatisfied;  that  said  judgment  is  still 
unpaid;  that,  on  the  25th  day  of  November, 
1884,  said  Ivy  Grange  was  duly  served  with 
a  notice  of  such  judgment,  and  tnat  execution 
would  be  ordered  against  the  shareholders 
in  said  Lyon  County  Co-operative  Associa- 
tion. Wherefore  plaintiffs  demand  judgment 
against  the  defendants  and  each  of  them  in 
tlie  sura  of  $100.  F.  A.  Brogan,  Attorney 
for  Plaintiffs." 

A  judgment  was  rendered  in  the  justice's 
court  in  favor  of  the  plaintiffs,  and  against 
the  defendants.  An  appeal  was  taken  to  the 
district  court  of  Lyon  county,  and  the  case 
was  tried  there  at  the  February  term  for 
1888,  upon  the  following  agreed  statement  of 
facts: 

(Title  of  cause  omitted.)  "It  is  agreed  that 
this  case  shall  be  submitted  to  the  court 
upon  the  following  agreed  statementof  facts; 
Tliat  the  plaintiffs,  on  the  20th  day  of  No- 
vember, 1884,  obtained  a  judgment  in  the 
sum  of  *1,500,  in  the  district  court  of  Lyon 
county,  Kan.,  against  the  Lyon  County  Co- 
operative Association,  which  was  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Kansas;  tliat  on  the  27lh  day  of  October, 
1884,  defendants  W.  L.  McLanglilin  &  Co. 
•and  Samuel  Bliss  each  obtained  a  separata 
judgment  against  said  company  or  corpora* 
tion  in  a  justice  court  in  the  county  of  Lyon, 
for  the  sum  of  $47.75,  and  $85.25,  respect- 
ively; that  the  otiier  defendants  were  each 
members  of  a  society  or  association  known 
as  tiie  '  Ivy  Grange,'  an  unincorporiited  so- 
ciety organized  for  social  purposes,  its  mem- 
bers being  generally  known  as  'grangers;' 
that  F.  II.  Lyon  was  also  a  member  of  said 
grange,  and  during  the  year  1884  was  its 
master,  and  presided  at  the  meetings  of  the 
Grunge,  and  had  the  usual  powers  of  a  pre- 
siding officer;  that  said  Grange,  during  the 
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>eui- 1884,  owned  twenty  shares  of  the  capi- 
tal stock  of  the  Lyon  County  Co-operative  As- 
sociation, of  the  face  value  of  tlve  dollars  per 
share;  that  in  November,  1884,  executions 
were  issued  upon  the  judgment  in  favor  of 
the  plaintiffs,  and  upon  the  judgments  in  fa- 
vor of  the  defendants  McLaughlin  &  Co.  and 
Samuel  Bliss  against  the  said  Lyon  County 
Co-operative  Association,  and  each  of  said 
executions  was  returned  wholly  unsatisfied. 
That  thereafterwards,  and  in  the  year  1884, 
and  after  the  return  of  the  execution  on  the 
judgment  in  favor  of  plaintiffs  unsatisOed, 
the  plaintiffs  caused  a  written  notice  to  be 
served  upon  said  Ivy  Grange  by  delivering 
the  same  to  F.  H.  Lyon,  of  which  the  fol- 
lowing is  a  true  copy,  save  and  except  the 
title  of  cause  omitted,  and  the  names  of  the 
parties  to  whom  it  was  addressed  omitted: 
but  that  it  included  in  the  names  of  the  parties 
to  whom  sai'l  notice  was  addressed,  amongst 
whom  was  tlie  Ivy  Grange  and  others,  stock- 
holders of  the  Lyon  County  Co-operative  As- 
sociation, to-wit: 

"'Toil  and  each  of  you  will  take  notice 
that  the  plaintiffs  in  the  above-entitled  cause 
of  action  did,  on  the  20th  day  of  November, 

1884,  at  the  September,  1884,  term  of  said 
district  court,  by  the  consideration  of  said 
court,  recover  a  judgment  against  the  de- 
fendant, the  Lyon  County  Co-operative  As- 
sociation, for  the  sum  of  $1,583  damages, 
and  the  costs  of  the  action,  taxed  at  $10.75; 
that  an  execution  has  been  issued  upon  said 
judgment  to  the  sheriff  of  Lyon  county,  Kan., 
and  by  him  returned  wholly  unsatisfled, 
there  having  been  no  property  belonging  to 
defendant  in  said  action  found  whereon  to 
levy  such  execution.  Now,  this  is  to  notify 
each  one  of  you  who  are  hereinbefore  named, 
that  on  Tuesday,  the  3d  day  of  March,  1885, 
at  the  hour  of  10  A  u.  on  said  day,  or  as 
soon  thereafter  as  counsel  can  be  heard, 
plaintiffs  will,  at  the  court-house  in  the  city 
of  Emporia,  in  open  court,  move  the  district 
court  of  Lyon  county,  state  of  Kansas,  for  an 
order,  ordering  an  execution  to  be  ixsued  up- 
on such  judgment  against  each  person  here- 
inl)efore  named,  tu  an  amount  equal  to  the 
amount  of  stock  owned  by  such  person  in  the 
Lyon  County  Co-operative  Association,  at 
the  date  of  said  judgment,  as  appears  from 
the  books  of  said  association.  Each  of  the 
above-named  persons  are  further  notified 
that  they  can  save  all  costs  by  paying  to  the 
clerk  of  the  district  court  an  amount  equal  to 
the  amount  of  stock  so  held  by  them,  to  be 
applied  in  satisfaction  of  said  judgment.  G. 
N,  Stbkry,  Attorney  for  Plaintiffs.' 

"That  thereafterwards,  and  at  the  March, 

1885.  term  of  said  district  court,  an  order  was 
entered  upon  said  motion,  that  upon  proof  of 
service  of  the  same  upon  the  presiding 
officer  of  the  said  Ivy  Grange,  an  execu- 
tion be  i.<)sued  on  the  judgment  in  favor  of 
the  plaintiffs  and  against  the  Lyon  County 
Co-operative  Association,  against  the  said  Ivy 
Grange,  for  the  amount  of  one  hundred  dol- 
lars and  the  costs  in  said  motion;  which  said 


execution  was  issued,  and  returned  wholly: 
unsatisfied.  That  in  April,  1887,  defendants 
W.  L.  Mcl^auglilin  So  Co.  and  Samuel  Bliss 
each  served  a  notice  on  each  of  the  above- 
named  defendants  other  than  themselves,  a 
copy  of  which  said  notice  so  served  by  Mc- 
Laughlin &  Co.  upon  Elza  Moore  and  others 
was  and  is  as  follows,  to-wit: 

"•To  Mr.  Elza  Moore  et  al.:  You  are 
hereby  notified  that  on  the  SOtb  day  of  April, 

1887,  at o'clock  — .  M.,  a  motion  will 

be  made  by  the  undersigned,  as  attorneys  for 
W  L.  McLaughlin  &  Co.,  before  E.  N.  Ev- 
ans, justice  of  the  peace  of  Emporia  city, 
Lyon  county,  Kan.,  at  bisulBL-e  in  Emporia, 
for  an  order  against  you  that  you  pay  the 
sum  of  one  hundred  dollars,  the  amount  of 
the  capital  stock  you  hold  in  the  Lyon  County 
Co-operative  Association,  as  member  of  the 
Ivy  Grange;  the  same  being  to  satisfy  a 
judgment  rendered  by  said  justice  of  the 
peace,  in  which  the  said  W.  L.  McLaughlin 
&  Co.  were  plaintiffs,  and  the  said  Lyon  Coun- 
ty Co-operative  association  was  defendant. 
Yours,  truly,  Cdnningham  &  McCabty.' 

"  That  the  notice  served  on  behalf  of  Sam- 
uel Bliss  was  precisely  the  same,  except  the 
name  of  Samuel  Bliss  was  substituted  for  the 
name  of  W.  L.  McLaughlin  &  Co.  That  said 
notice  was  served  in  April,  1887.  That  on  the 
5th  day  of  May,  1887,  the  plai  n  tiffs  commenced 
this  action,  and  that  on  the  12th  day  of  May. 
1887,  the  plaintiffs  obtained,  before  said  jus- 
tice of  the  peace,  judgment  against  each  of 
said  defendants,  except  the  said  McLaughlin 
&  Co.  and  said  Bliss,  for  the  sum  of  $100; 
which  said  judgment  was  duly  appealed 
from.  That  on  April  30th,  1887,  the  follow- 
ing judgment  was  entered  by  the  said  justice 
of  the  peace,  E.  N.  Evans,  upon  the  notices 
served  by  McLaughlin  &  Co.  and  Bliss,  aS: 
aforesaid : 

"'April  30th,  1887.  In  open  court  come 
now  the  plaintiffs,  by  their  attorneys,  Cun- 
ningham &  McCarty,  and  move  tlie  court  that 
judgment  be  rendered  and  execution  issued 
against  the  following  stockholders  of  said  de- 
fendant corporation,  as  members  of  the  Ivy 
Grange,  in  the  several  sums  set  opposite  their 
respective  names,  or  so  much  thereof  as  may. 
be  necessary  to  satisfy  the  foregoing  Judg- 
ment witli  interest  and  costs,  to-wit:  Elza 
Moore,  $100;  C.  M.  Robb,  $100;  £.  C.  Payne, 
$100;  Sidney  Putnam.  $100:  and  E.  Best, 
$100;  and  it  appearing  to  the  court  that 
proper  and  reasonable  notice  in  writing  of 
the  hearing  and  presentation  of  said  motion 
had  been  duly  given  each  of  said  stockhold- 
ers, and  it  further  appearing  to  the  court 
that  each  of  them  is  the  owner  of  $100  worth 
of  stock  in  and  of  the  said  Lyon  County  Co- 
operative Association,  and  the  court  so  finds, 
it  is  therefore  ordered  that  said  motion  lie 
granted,  and  that  said  plaintiffs  have  and  re- 
cover of  the  said  Elza  Moore  and  others, 
each,  the  said  sum  of  $100,  and  that  each 
shall  pay  plaintiffs  the  sum  of  $100,  or  so 
much  thereof  as  may  be  necessary  to  pay  this 
judgment  and  the  judgment  hereinbefore  reu- 
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dered,  and  the  costs  of  all  procepdinKS  in 
said  cause.  And  tipreof  let  execution  issue, 
and  the  same  is  hereby  ordered.  E.  N.  Ev- 
ans, Justice  of  the  Peace.'  (Successor  to 
P.  P.  Payne,  justice  of  the  peace,  before 
whom  the  original  judgment  in  favor  of  Mc- 
Laughlin &  Co.  and  Bliss  was  rendered.) 

"That  thp  justice  rendered  like  judgment 
in  the  case  of  Bliss,  the  above  judftnient  be- 
ing rendered  in  the  case  of  McLaughlin  &  Co. 
That  In  said  proceedings  before  said  justice, 
which  culminated  in  the  aforesaid  judgment, 
no  bill  of  particulars  was  filed,  no  summons 
was  issued,  and  the  whole  of  said  proceedings 
and  said  judgment  were  based  solely  and  en- 
tirely upon  said  plaintiffs'  oral  motion  for 
judgment,  the  notice  hereinabove  copied  and 
set  forth,  and  its  service  upon  the  parties 
named  in  said  judgment,  and  also  upon  the 
original  judgments  rendered  in  favor  of  Mc- 
Lau^thlin  &  Co.  and  Bliss  against  the  Lyon 
County  Co-operative  Association,  and  upon 
nntliing  else.  It  is  f  ui  ther  agree<l  by  and  be- 
tween the  parties  her<>to,  that  the  sole  and 
only  questions  to  be  d?lermined  are  as  to 
whether  the  said  McLau);hlin  &  Co.  and  the 
said  Bl.ss  acquired  any  li«n  upon  the  liability 
of  the  members  of  said  Ivy  Orange  by  the 
service  of  said  notice,  and  the  judgment  so 
rendered  upon  the  same  by  the  said  justice  of 
the  peace.  If  such  a  lien  was  acquired,  then 
the  question  to  be  determined  is  whether  it  is 
prior  to  the  lien  obtained  by  plaintiffs  under 
their  motion  and  service  and  proceedings  had 
thereon,  if  the  sacue could  beenforced  in  this 
action  commenced  by  plaintiffs  before  said 
Justice,  upon  said  bill  of  particulars;  it  being 
agreed  that  if  the  defendants  Mclw.aiiglilin  & 
(S>.  and  iiliss  obtained  a  lien  upon  such  lia- 
bility superior  to  the  liens  and  rights  of  the 
plaintiffs  acquired  under  their  said  motion, 
or  by  this  action  commenced  before  said  jus- 
tice, and  by  said  bill  of  particulars,  judgment 
shall  be  rendered  for  the  defendants  in  this 
action.  If,  however,  the  said  defendants 
Mcl.aughlin  &  Co.  and  Bliss  obtained  no  lien, 
or  no  11  n  prior  to  the  lien  of  plalntilTs.  or  to 
the  rights  of  plaintiflfs  obtained  by  the  com- 
mencement of  this  action,  or  superior  there- 
to, or  if  the  said  justice  had  no  power  to  ren- 
der any  ju<igment  upon  the  noti<-e  served  by 
them,  (it  being  admitted  that  upon  the  hear- 
ing before  said  justice  upon  said  notice  there 
was  no  trial,  but  a  judgment  rendered  as  up- 
on a  default  upon  proof  of  the  former  judg- 
ment and  the  issuance  and  return  of  the  exe- 
cution therein,  and  the  proof  of  the  service 
of  said  notice  upon  the  defendants  other  than 
McLaughlin  &  Co.  and  Bliss.)  then  the  plain- 
tiffs to  recover  judgment  against  each  of  the 
defendants  named  in  the  bill  of  particulars, 
save  and  except  only  McLaughlin  &  Co.  and 
Bliss." 

Upon  the  agreed  statement  of  fticts  the 
district  court  determined  that  McLaughlin 
&  Co.  and  Bliss  had  acquired  a  prior  lien 
upon  the  liability  of  the  defendants,  as  stock- 
holders, and  rendered  judgment  against  the 
plaintiffs  for  costs,  dismissing  their  action. 


The  plaintiffs  excepted,  and  bring  the  case 
here. 

C.  N.  Sterrp  and  F.  A,  Brogan,  for  plain- 
tiffs in  error.  Cunningham  <£  McCarty,  for 
defendants  in  error. 

HoBTON,  C.  J.,  {after- stating  the  facts  as 
above.)  M.  D.  Wells  &  Co.,  on  the  20th  of 
November,  1884,  obtained  a  judgment  tor 
$1,500  in  the  district  court  of  Lyon  county, 
against  the  Lyon  County  Co-operative  Asso- 
ciation, a  corporation  organized  under  the 
laws  of  the  state.  On  the  27th  of  October. 
1884,  W.  L.  Mcr.Aughlin  &  Co.  and  Samuel 
Bliss  each  obtained  a  separate  judgmenji 
against  the  same  corporation,  before  a  jus- 
tice of  the  peace  in  the  county  of  Lyon,  for 
the  sums  of  $47.75  and  $85.25,  respectively. 
In  all  these  cases  executions  were  issued 
against  (he  property  of  the  cor|ior»tion,  and 
returned  unsatisfied.  Subsequently,  these 
creditors  of  the  insolvent  corporation  at- 
tempted to  obtain  payment  of  their  judg- 
ments from  certain  stockholders  of  the 
corporation  to  the  extent  of  their  statutory 
liaiiility.  The  Ivy  Grange,  an  unincorpo- 
rated.  society,  organized  for  social  purpcses, 
owned,  in  1884,  20  shares  of  the  capital 
stock  of  the  corporation,  of  the  face  value  of 
five  dollars  per  share.  The  defendants  were 
members  of  the  Grange.  F.  H.  Lyon  was 
its  master,  or  presiding  officer. 

The  principid  question  presented  in  this 
case  is  whether  W.  L.  MuLauuhlin  &  Co. 
and  Samuel  Bliss  have  acquired  prior  liens 
against  tlie  defendants  as  stockholders  of  the 
Co-operative  Association.  Involved  in  this 
question,  two  others  arise.  These  are:  (1) 
Did  the  plaintiffs,  by  the  notice  served  upon 
the  presiding  officer  of  the  Ivy  Grange  m  the 
fall  of  18:^4,  and  the  order  for  an  execution 
against  such  Grange,  made  by  the  district 
court  at  the  March,  1885,  term,  create  a  lien 
upon  this  liability?  (2)  Did  the  proceedings 
of  W.  L.  McLaughlin  &  Co.  and  Samuel 
Bliss,  before  Justice  Evans,  in  April,  1887. 
in  any  way  attach  or  create  a  lien  upon  this 
liabiiity  against  the  members  of  Ivy  Grange? 
The  first  question  must  be  answered  in  the 
negative,  and  the  last  question  in  the  affirm- 
ative. "Neither  at  law  nor  in  equity  are 
stockholders,  contributing  to  the  capital  of 
an  incor()orated  company,  individually  liable 
for  the  payment  of  the  debts  of  the  corpora- 
tion. The  liability  arises  solely  by  constitu- 
tional or  statutory  provision.  As  a  conse- 
quence the  matter  here  is  wholly  governed 
by  the  statute,  and  the  rights  of  the  party 
claimant  under  the  statute  must  be  ascer- 
tained by  it."  Hentig  v.  James,  22  Kan. 
32ti;  section  32,  c.  23,  Gen.  St.  1889.  The 
statute  prescribes  that  "no  execution  shall 
issue  against  any  stockholder  except  upon  an 
order  of  the  court  in  which  the  action,  suit, 
or  other  proceeding  shall  have  been  brought 
or  instituted,  made  u|iou  motion  In  open 
court,  after  reasonable  notice  in  writing  to 
the  person  or  persons  sought  to  be  charged ; 
and  upon  such  motion,  such  court  may  order 
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execution  to  issu'e  accordingly,  or  the  plain- 
tiff in  the  execution  may  proceed  by  action 
to  charge  the  stockholders  with  the  amount 
of  his  judfcment."  Id.  The  notice  of  M.  D. 
Wells  &  Co.  to  F.  H.  Lyon,  the  master  or  pres- 
ident of  the  Grange,  was  not  a  notice  "in  writ- 
ing to  the  persons  sought  to  be  charged;"  that 
is,  it  was  not  a  notice  to  the  defendants  in  tills 
action.  F.  H.  Lyon  is  not  a  defendant,  al- 
tboDgh  he  is  the  only  person  wlio  was  served 
with  a  notice  by  the  plaintiffs.  Again,  the  exe- 
cution ordered  to  be  issued  under  the  notice  of 
plaintiffs  was  against  the  Ivy  Grange.  The 
notices  served  upon  the  st(>cl< holders  of  the 
Co-o(>erative  Association  at  the  instance  of 
"W.  L.  McLaughlin  ft  Co.  and  Samuel  Bliss, 
in  April,  lii87,  were  not  as  precise  as  they 
might  hav&been,  and  the  proceedings  before 
the  justice  are  a  little  irregular.  An  execu- 
tion, however,  was  ordered  to  be  issued  by 
tbe  justice  of  the  peace  against  the  stock- 
holders, to  the  extent  of  their  liability.  At 
most,  the  notices  and  proceedings  are  irregu- 
lar, not  void.  The  stockholders  are  not 
complaining  of  the  notices,  or  of  the  order 
of  the  justice  of  the  peace.  In  this  action, 
we  do  not  think  the  errors,  if  any,  of  the 
justice,  can  bo  revised  or  corrected.  Tbe 
service  of  the  notices  by  W.  L.  McLaughlin 
&Co.  and  Samuel  Bliss,  and  the  order  entered 
thereon,  give  them,  as  creditors,  prior  liens 
and  claims  against  the  stockholders.  Cole  v. 
Butler,  43  Me.  401;  Ingalls  v.  Cole,  47  Me. 
541;  Jones  v.  Wiltberger,  42  Ga.  575;  Marsh 
V.  Burroughs,  1  Woods,  463.  As  this  action 
was  not  brought  until  after  the  notices  of 
McLaughlin  &  Co.  and  Bliss  were  served, 
and  orders  had  been  entered  thereon,  this 
action  was  brought  too  late  to  interfere  with 
the  prior  liens  or  claims.  As  the  notices 
and  orders  referred  to  are  fully  set. forth  in 
the  statement  of  facts,  we  do  not  repeat 
them.  The  judgment  of  the  district  court 
will  be  afiBrmed;  all  the  justices  concurring. 


(43  Kan.  225) 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Cochran. 

(Supreme  Court  of  Kansas.    Feb.  8, 1890.) 

corporatioks— lxabilitt  op  stockholders  ?0r 
Neguoence — Railroad  Companies — Lease  asd 
cossolidatios. 

1.  A  stockholder  of  a  railroad  compaDy  is  not 
liable  for  the  negligence  of  tbe  ofBoers,  agents,  or 
employes  of  tt.e  company  in  tbe  operation  of  its 
road. 

2.  Under  t'ae  laws  of  Kansas,  a  railroad  com- 
pany has  tbe  lawful  right  to  purchase  and  hold 
stock  of  any  otber  railroad  company,  tbe  line  of 
whose  Tsilrood,  constructed  or  being  constructed, 
connects  with  its  own. 

S.  Where  the  rights  and  powers  of  a  railroad 
company  are  those  of  a  stockholder,  only,  in  a  con- 
nectiDg  railroad,  the  railroad  company,  on  account 
of  being  a  stockholder,  is  not  liable  for  the  negli- 
gence of  the  connecting  railroad. 

4.  Where  two  connecting  railroad  companies 
use  s  station  jointly,  or  hire  one  person  to  dis- 
charge the  duties  of  ticket  agent  for  both,  and 
such  person  sells  a  ticket  for  carriage  over  one  of 
the  roads,  the  otber  compbay  is  not  responsible 
for  tbe  road  over  which  the  ticket  carries  the 
passenger. 
(^yllabug  by  the  Court.) 


Error  from  district  court,  Johnson  county; 
J.  P.  HiNDHAN,  Judge. 

On  the  31st  day  of  May,  1887,  Joel  Coch- 
ran, administrator  of  the  estate  of  John  M. 
Gibson,  deceased,  filed  his  {)etition  in  the 
district  court  of  Johnson  county,  Kan., 
against  the  Atchison,  Topeka  &  Santa  Fe 
Kailroad  Company,  alleging  that:  "The 
said  jilaintiff  herein  complains  of  the  said  de- 
fendant herein  for  that,  on  the  SOlh  day  of 
May,  A.  D.  1887,  he  was  duly  appointed  and 
qualified,  and  letters  of  administration  of  the 
estate  of  John  M.  Gibson,  deceased,  were  is- 
sued to  him  by  the  probate  court  of  Johnson 
county,  state  of  Kansas,  as  the  administrator 
of  said  estate.  And  the  said  plaintiff  fur- 
ther states  that  the  said  defendant  herein  is 
now,  and  was  at  the  date  hereinafter  first 
mentioned,  a  niilroad  corporation,  duly  or- 
ganized under  and  by  virtue  of  tiie  laws  of 
the  state  of  Kansas,  and  then  owned  and 
operated,  and  now  owns  and  operates,  a  rail- 
road known  as  the  Atchison,  Topeka  &  Santa 
Fe  Kailroad  Company,  and  as  sut-h  corpo- 
ration and  railroad  company  was  then,  and  is 
now,  operating,  and  exclusively  managing 
and  controlling,  the  Southern  Kansas  liail- 
roail  Company,  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Kansas;  that 
the  Atchison,  Topeka  &  Santa  Fe  Kailroad 
Comjiany  was  then,  and  still  is,  a  common 
carrier  of  passengers  for  hire  upon  its  trains 
into  and  through  Douglas  and  Johnson  coun- 
ties, Kan.,  and  that  tlie  said  Southern  Kan- 
sas Kailroad  Company,  so  operated,  managed, 
and  controlled  by  the  said  Atchison,  Topeka  & 
Santa  Fe  Kailroad  Company,  was  then,  and 
still  is,  a  common  carrier  of  passengers  for 
hire  upon  its  trains  of  cars  into  and  tlir»u<;h 
Johnson  county,  Kan.,  and  then  run  its 
trains  of  cars  over  and  used  defendant's 
tracks  from  Kansas  City,  Mo.,  to  HoUiday, 
Kan.;  and  that  the  town  or  vilLige  of  HoUi- 
day was  then  a  regular  station  and  depot  in 
Johnson  county,  Kan.,  of  the  said  Atchison, 
Topeka  &  Santa  Fe  Kailroad  Company,  on 
the  main  line  of  its  said  railroad;  and  that 
said  town  or  village  of  HoUiday  and  the  city 
of  Olathe,  in  Johnson  county,  Kan.,  were 
then  regular  stations  or  depots  on  the  line  of 
the  Southern  Kansas  Kailroad.  Plaintiff 
further  states:  On  the  21st  day  of  March, 
A.  D.  1887,  the  plaintiff's  intestate,  John  M. 
Gibson,  had  ridden,  as  a  passenger  on  a  regu- 
lar passenger  train  of  cars  of  the  defendant 
company,  from  I..awrence  and  Eudora,  Kan., 
to  said  station,  HoUiday,  and  that  upon  said 
day  at  HoUiday,  aforesaid,  the  said  John  M. 
Gibson,  now  deceased, 'purchased  from  said 
defendant  company's  ticket  agent  at  HoUiday 
depot,  aforesaid,  a  ticket  entitling  him  to  be 
transported  on  tiiat  day,  as  a  passenger, 
thence  to  Olathe,  Kan.,  by  and  upon  a  regu- 
lar passenger  train  of  cars  of — and  then  used 
by  the  defendant  in  the  name  of — ^the  said 
Southern  Kansas  Kailroad  Company,  and  that 
in  order  for  tlie  said  John  M.  Gibson,  now  de- 
ceased, to  get  upon  said  regular  passenger  . 
train  of  cars,  so  then  being  operated,  mau- 
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Aji^ed,  and  controlled  by  said  defendant  com- 
pany, to  be  carried  from  UolJiday  to  Olathe, 
aforesaid,  it  became  and  was  necessary  for 
the  aaid  John  M.  Gibson,  now  deceased,  to 
walk  across  the  interjacent  railroad  tracks 
belonging  to  said  defendant  company,  and 
then  being  nsed  by  said  defendant  company 
and  said  Southern  Kansas  Railroad  Company 
with  their  locomotive  engines  and  passenger 
and  freight  trains  of  cars, — there  being  no 
other  way  for  said  decedent  to  get  to  and  up- 
on said  train, —  and  that  while  the  said  dece- 
dent was  in  the  act  of  walking  across  said 
interjacent  railroad  tracks,  aforesaid,  at  the 
station,  and  upon  the  invitation  of  said  de- 
fendant company,  and  for  the  sole  purpose  of 
boarding  the  regular  passenger  train  of  cars 
of  the  Southern  Kansas  Railroad  Ck>mpany, 
as  aforesaid,  to  be  carried  thence  to  Olathe, 
aforesaid,  upon  said  train  of  cars,  which 
was  then  at  rest,  about  two  or  three  tracks 
remote  from  the  platform  of  the  saiJ  defend- 
ant's depot  or  ticket  ofSce,  which  said  South- 
ern Kansas  train  of  cars  did  not  then  come 
to,  nor  did  it  intend  to  then  come  to,  the 
platform  of  said  depot,  and  which  train  was 
then  about  ready  to  start  for  Olathe,  afore- 
said, and  there  then  being  no  regular  cross- 
ing across  said  interjacent  tracks,  and  no  per- 
son there  to  warn  him  of  danger,  the  said  de- 
fendant company  then  and  there,  to-wit,  on 
the  21st  day  of  March,  A.  D.  1887,  at  Holli- 
day,  aforesaid,  carelessly,  grossly,  negligent- 
ly, wantonly,  and  recklessly,  by  and  through 
its  said  servants  and  employes  then  in  charge 
of,  and  operating  and  running,  one  of  its 
freight  trains  of  cars,  with  a  locomotive  en- 
gine attached  thereto  and  in  motion,  on  one 
of  said  interjacent  tracks  of  said  defendant 
company,  [terraitted  the  locomotive  so  at- 
tached to  said  freight  train  of  cars  last  afore- 
said, without  any  warning  of  any  character 
to  said  decedent  of  danger,  to  run  against, 
strike,  come  in  contact  with, and  knock  down, 
and  drag  in  a  violent  and  forcible  manner, 
the  said  John  M.  Gibson,  now  deceased,  with- 
out any  fault,  negligence,  or  want  of  care  on 
the  part  of  the  said  decedent,  and  that  by  rea- 
son of  said  locomotive  engine  so  striking  him, 
and  so  knocking  him  down,  and  dragging 
him.  the  said  decedent  was  greatly  bruised, 
cut,  and  mangled  in  and  about  bis  head,  back, 
legs,  arms,  and  body,  internally,  and  his  right 
leg  was  brokon,  and  in  consequence  thereof 
the  said  decedent  became  sick,  sore,  and  lame, 
and  in  consequence  of  said  injuries,  so  re- 
ceived as  aforesaid,  he  was  confined  to  his 
bed,  and  sufTered  much  mental  and  bodily 
pain  and  agony,  from  the  said  2l3t  day  of 
March,  A.  D.  1887,  until  on  or  about  the  30th 
day  of  March,  A.  D.  1887,  when  he  died,  in- 
testate, at  Olathe,  Kan.,  and  that  said  inju- 
ries, all  and  singular,  so  received  by  him  as 
aforesaid,  were  the  cause  of  the  death  of  the 
said  John  M.  Gibson,  without  any  fault,  neg- 
ligence, or  want  of  care  on  the  part  of  said 
decedent  contributing  thereto.  Plaintiff  fur- 
ther states  that  the  said  John  M.  Gibson,  now 
deceased,  left  Mary  £.  Cochran,  n4e  Gibson, 


and  Elizabeth  J.  Adams,  nSe  Gibson,  his  on- 
ly children,  him  surviving,  and  are  his  only 
next  of  kin  him  surviving;  and  that  by  rea- 
son of  the  premises,  all  and  singular,  the 
said  Mary  E.  Cochran  and  Elizabeth  J. 
Adams,  sole  surviving  children  and  sole  next 
of  kin.  aforesaid,  have  been  greatly  damaged 
by  the  death  of  the  said  John  M.  Gibson,  now- 
deceased,  in  and  to  the  amount  of  ten  thou- 
sand ($10,000)  dollars,  no  part  of  which  hath 
been  paid.  Plaintiff  therefore,  as  such  ad- 
ministrator, demands  judgment  against  Ihs 
defendant  company  herein  for  the  sum  of  ten 
thousand  ($10,000)  dollars,  so  as  aforesaid 
sustained,  with  costs  of  suit  and  equitable 
relief. " 

Trial  had  at  the  September  term  of  the  court 
for  1887,  before  the  court  with  ar  jury.  The 
court,  among  other  things,  charged  the  jury 
as  follows:  "(1)  In  this  case  the  plaintiff 
charges  the  defendant  company  as  being  the 
owner,  or  operator,  controller,  and  manager 
of  the  Southern  Kansas  Railroad  Company, 
at  the  time  his  intestate,  Gibson,  received  his 
alleged  injuries,  and  therefore  I  charge  you 
that  the  question  of  liability  and  responsibility 
of  the  defendant  company  is  one  of  fact,  to 
be  detecmined  by  you  from  all  the  testimony 
in  the  case.  (2)  In  determining  the  liability 
of  the  defendant  company,  the  true  test  is, 
what  company  had  the  control,  direction,  and 
management  of  said  Southern  Kansas  Rail- 
road, and  of  the  men  then  operating  the  en- 
gines and  passenger  trains  on  said  road,  and 
esnecially  the  engine  and  passenger  train  oa 
which  the  plaintiff's  intestate  was  endeavor- 
ing to  take  passage,  if  any!*  and  in  determin- 
ing these  questions  it  is  your  duty  to  take  into 
consideration  all  the  facts  and  circumstances 
proven  by  the  evidence.  (3)  The  fact  that 
the  ofiQcials  of  one  railroad  company  are  offi- 
cials of  another  railroad  company,  standing 
alone,  would  not  make  the  one  responsible 
for  the  negligence  or  default  of  the  other; 
neither  would  the  mere  fact  of  the  one  rail- 
road owning  stock  or  bonds  of  another  rail- 
road company  make  the  former  company  re- 
sponsible for  the  acts  of  the  latter.  But  if 
you  find  from  the  evidence  that  the  Southern 
Kansas  Railroad  Company,  for  all  practical 
purposes,  was,  at  the  time  alleged,  managed, 
controlled,  and  operated  by  the  defendant 
company,  being  used  as  an  auxiliary  and  a 
part  of  the  defendant  company's  system  of 
railroads,  then  and  in  that  event  the  de- 
fendant company  would  oi-dlnarily  be  re- 
sponsible for  the  negligence,  default,  or 
miscarriage  of  tiie  Southern  Kansas  Rail- 
road Company,  its  agents  and  employes. 
(4)  If  in  fact  the  defendant  company  exercised 
and  assumed  the  actual  control  of  the  manage- 
ment and  operation  of  said  Southern  Kansas 
Railroad  at  the  time  of  the  alleged  injuries, 
it  would  be  liable  for  the  negligence,  if  any, 
of  the  men  in  operating  and  managing  the 
engines  and  passenger  trains  of  the  Southern 
Kansas  Railroad  Company,  in  fiiiling  to  bring 
its  passenger  trains  to  the  platform  of  the  de- 
pot to  receive  passengei-s,  if  they  did  so  fail. 
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even  though  the  men  were  at  the  time  en- 
gaged  in  tlie  business  of  another  railroad 
company,  namely,  the  Soutliern  Kansas  Kail- 
road  Company.  (5)  If  the  jury  lind  that  tlie 
general  management  of  bolh  roads  is  under 
the  control  of  the  same  officials;  that  the 
boards  of  directors  of  both  roads  are  sub- 
stantially the  same  persons:  that  a  majority 
of  the  said  stock  of  said  Southern  Kansas  Bail- 
road  Company  is  owned  by  the  Kansas  City, 
Topeka  &  Western  iiailroad  Company,  which 
latter  company  is  leased  and  operated  by  said 
defendant  company  for  its  use  and  ben- 
efit, and  that  the  balance  of  the  stock 
of  the  said  Southern  Kansas  Railroad  Com- 
pany is  owned  by  the  defendant  company; 
that  both  the  defendant  and  the  Southern 
Kansas  Company  use  and  occupy  the  same 
line  of  track  from  Kansas  City,  Mo.,  to  Hulli- 
day,  Kan. ;  that  the  same  person  is  agent  and 
ticket  seller  for  both  companies  at  said  station, 
HoUiday ;  tliat  the  treasurer  of  said  Southern 
Kansas  Railroad  Company  is  also  treasurer 
of  the  defendant  company,  and  that  the  cleri- 
cal work  for  said  treasurer,  pertaining  to  the 
Southern  Kansas  Company,  is  performed  by 
the  employes  of  the  defendant  company;  and 
that  the  general  officers  and  offices  of  both 
companies  are  both  one  and  the  same, — you 
have  a  right  to  give  such  facts  and  circum- 
stances due  weight  and  consideration  in  ar- 
riving at  your  verdict.  •  *  •  (ig)  if 
you  believe  from  the  evidence  that  the  defend- 
ant company  was  managing  and  operating 
and  controlling  the  Southern  Kansas  Railroad 
Company  on  March  21,  1887,  and  that  said 
defendant  company  caused  the  said  Soutliern 
Kansas  Railway  Company's  passenger  train 
to  stop  at  HoUiday  to  receive  passengers,  on 
said  day,  to  be  carried  for  hire  to  Olathe,  and 
that  said  derendant  company  then  had  a  depot 
building,  and  platform  therewith  connected, 
at  HoUiday,  aforesaid,  for  the  purpose  of  re- 
ceiving and  discharging  passengers  to  and 
from  its  own  passenger  trains,  and  for  the 
sale  of  tickets,  and  did  then  sell  over  said 
several  railroads,  then  I  charge  you  that  it 
was  the  lawful  duty  of  the  defendant  company 
to  provide  or  furnish  reasonably  safe  and  con- 
venient approiiches  to  their  several  passenger 
coaches  owned  and  managed,  operated  and 
controlled,  by  said  company,  and  it  was  the 
duty  of  said  company  to  also  use  such  ap- 
pruiiches  wita  care  and  due  regard  for  the 
safety  of  passengers  who  were  attempting  to 
get  npOD  such  coaches  by  means  of  such  ap- 
proaches; and  if,  upon  the  said  company  fail- 
ing to  do  so,  an  Injury  ensued  to  such  pas- 
senger, then  the  said  company  will  be  held 
liable  for  injuries  resulting  therefrom,  pro- 
vided such  injured  person  was  not  guilty  of 
any  fault,  or  want  of  ordinary  care,  or  of  any 
negligence contributingthereto.  (19)  If  the 
jury  believe  from  the  evidence  that  the  de- 
ceased, on  the  21st  day  of  March,  1887,  was 
a  passenger  on  the  defendant  company's  pas- 
senger train  from  Eudora  to  HoUiday.  and 
that  on  reaching  HoUiday  the  deceased  im- 
mediately purchased  a  ticket  from  the  defend- 


ant company's  ticket  agent  at  HoUiday  en- 
titling the  deceased  to  be  carried  as  a  pas- 
senger on  the  Southern  Kansas  Railroad  pas- 
senger train  from  HoUiday  to  Olathe  on  said 
day,  then  managed,  operated,  and  controlled 
by  said  defendant  company,  and  that  said  de- 
ceased on  said  day  attempted  to  reach  the 
Southern  Kansas  passenger  train,  bound  for 
Olathe,  in  the  only  way  provided  by  the  com- 
pany to  reach  said  train,  whicli  was  then  in 
waiting  on  a  track  at  HoUiday  for  passengers 
to  Olathe,  then.  1  charge  you  that  the  deceased 
was  a  passenger  at  the  time,  and  entitled  to 
all  the  rights  of  such.  (20)  I  charge  you  that 
a  person  who  has  a  railroad  ticket,  and  who 
is  present  to  take  the  train  at  the  ordinary  or 
usual  point  of  departure  designated  by  tlie 
railroad  company,  is  a  piisseiiger,  though  he 
has  not  entered  the  car  of  the  particular  train, 
and  in  the  duties  towards  him  directly  involv- 
ing Ills  safety  the  company  is  bound  to  ex- 
traordinary diligence,  and  in  tliese  duties 
touching  his  convenience  or  accommodation! 
the  company  is  bound  to  ordinary  diligence,: 
and  this  rule  of  extraordinary  diligence  ap- 
plies to  the  receiving  of .  passengers.  (21) 
When  a  carrier  of  passengers  for  liire  by  rail-< 
way  does  not  receive  passengers  into  the  car 
at  the  platform  erected  for  that  purpose,  and 
either  directs  or  impliedly  invites  passengers, 
to  enter  the  car  at  an  out  of  the  way  place, 
or  at  a  place  remote  some  distance  from  such 
platform,  it  is  the  bounden  duty  of  such  com- 
pany to  use  tiie  utmost  care  in  preventing 
injuries  to  passengers  while  so  approaciiing. 
to  enter  such  car;  and  if  you  tind,  in  this  case, 
that  the  defendant  company  was  negligent, 
within  the  meiming  of  this  instruction,  and 
that  the  deceased  was  injured  thereby;  that 
the  deceased  did  not  contribute  to  such  injury 
by  his  negligence, — then  the  plaintiff  is 
entitled  to  recover.  ♦  *  •  (23)  When 
the  arrangement  of  a  passenger  railroad  sta- 
tion or  depot,  whether  permanent  or  tempo- 
rary, is  such  that  a  passenger  has  to  cross  a 
track  before  entering,  then  such  passenger 
lias  a  lawful  riglit  to  assume  that  such  track 
may  be  crossed  safely,  and  that  the  company 
will  not  expose  him  to  unnecessary  danger; 
and.  while  the  passenger  himself  must  exer- 
cise reasonable  care  and  prudence,  bis  watch- 
fulness may  be  naturally  diminished  by  his 
reliance  upon  tlie  discharge  by  the  comp^tny 
of  its  duty  to  passengers  to  provide  them  with 
a  safe  passage  to  the  train  of  cars." 

The  jury  returned  a  verdict  against  the  rail- 
road company  for  $900,  and  also  found,  among 
others,  the  following  special  findings  of  fact: 
"(1)  Was  John  M.  Gibson,  now  deceased, 
carried  by  the  defendant  company,  on  one  of 
its  piissenger  trains,  as  a  passenger,  from 
Eudora,  Kan.,  to  HoUiday,  Kan.,  on  March 
21,  A.  D.  1887?  Amwer.  Yes.  (2)  Did 
the  deceased,  on  reacliing  HoUiday,  purchase 
a  ticket  from  the  defendant's  ticket  agent  at 
HoUiday  entitling  him  to  be  carried  on  said, 
day  from  Holliday  to  Olathe  on  a  passenger 
train  of  the  Southern  Kansas  Railway  Com- 
pany?   A,  Yes.   (3)  Had  the  defendant  corn- 
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pany  the  control,  direction,  and  management 
of  the  Southern  Kansas  KHilroad,  and  of  the 
men  then  operating  the  engines  and  passen- 
ger trains  of  the  Southern  Kansas  Coinpany, 
and  especially  the  engine  and  passenger  train 
upon  which  the  deceased  tlien  intended  to 
take  passage?  A.  Yes.  *  *  *  (6)  Was 
a  majority  of  the  stock  of  said  Southern  Kan- 
sas liailroad  Company  tbfn  owned  by  the 
KansHS  City,  Topeka  &  Western  Railroad 
Company?  A.  Yea.  (7)  Wiis  the  said  Kan- 
sas City,  Tofieka  &  Western  Railroad  Com- 
pany then  leased  and  operated  by  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company, 
for  its  use  and  benelit?  A.  Yes.  (8)  Was 
the  balance  of  the  stuck  of  tlie  Southern 
Kansas  Railroad  Compsiny  tlien  owned  by  the 
Atchison,  Topeka  &  Sunta  Fe  Rtiilroad  Com- 
pany? A.  Yes.  «  *  •  (26)  Was  it 
negligenci  on  the  part  of  the  defendant  com- 
pany, when  considered  with  all  the  other  cir- 
cumstances, in  not  bringing  the  said  South- 
ern Kansas  train  up  to  tlie  platform  so  that 
passengers  uiight  get  ii]>on  it  at  the  time  re- 
ferred to.  A.  Yes.  (27)  At  the  time  the 
passi-ngera,  imluding  tlie  deceased,  left  the 
platform  to  cross  the  tracks  to  gel  upon  said 
Southern  Kansas  train,  did  any  person  con- 
nected Willi  either  the  defendant  company  or 
the  South  rn  Kansas  liailroad  Company  for- 
bid or  warn  passengers  nut  to  cross  the  tracks? 
^.  Na  •  *  *  (30)  Did  the  deceased  then 
leave  the  platform  of  the  depot  building,  and 
attempt  to  cross  the  track  inter ven.ng  the 
platform  and  the  Southern  Kansas  passenger 
train  referred  to,  for  the  purpose  of  getting 
upon  said  train  to  be  carried  from  Holliday  to 
Olathe  as  a  passenger?  A.  Yes.  Judgment 
was  entered  upon  the  verdict  of  the  jury. 
The  railroad  company  excepted,  and  brings 
the  case  here.  . 

George  li.  Peck,  A.  A.  Hurd,  and  Robert 
Dunlap,  for  plaintiff  in  error.  A.  tSmith 
Decenney,  for  defendant  in  errer. 

HoRTON,  C.  J.,  {after  stating  the  fads  as 
above.)  This  was  an  action  brought  by  Joel 
Cochran,  administrator  of  John  M.  Gibson, 
deceased,  against  the  Atchison,  Topekii  & 
Santa  Fe  llailruad  Company,  to  recover  dam- 
ag<s  fur  the  killing  of  Mr.  Gibson  at  Holli- 
day, in  this  state.  At  the  time  of  his  death, 
Mr.  Gibson  was  a  widower  with  two  marrfed 
daughters,  and  no  other  children.  He  was 
the  uwner  uf  a  farm  in  Douglas  county,  which 
was  occupied  by  a  tenant.  One  daughter  re- 
sided at  Endora,  and  the  other  at  Olathe. 
He  sometimes  made  his  home  with  one,  and 
at  other  tirar-s  with  the  other,  daughter.  He 
was  about  65  years  of  age.  About  ti  o'clock 
A.  M.  on  the  21st  day  of  March,  1887,  he  left 
Eudora,  and  to<ik  passage  on  a  regular  pas- 
"senger  train  of  the  Atchison  road  for  Holli- 
day. Tiie  latter  is  a  junction  of  tlie  Atchison 
road  and  the  Southern  Kansas  Railroad  in 
Johnson  county.  Mr.  Gibson  left  the  train 
at  Holliday,  and  at  once  purchased  a  ticket 
at  the  oiiice  there,  over  the  Southern  Kansas 
Railroad,  for  Olathe.    He  was  compelled  to 


wait  the  coming  of  the  Southern  Kansas  train 
from  Kansas  City,  Mo.,  fromabout9:30  a.  m. 
until  11:30  a.  h.  -  The  Southern  Kansas  train 
pulled  into  Holliday,  .on  the  second  track, 
about  11.80  A.M.;  and  at  this  time  tliert. 
were  six  or  seven  passengers  for  Olathe  and 
the  south-west  waiting.  When  the  South- 
ern Kansas  came  up,  some  of  the  passengers 
were  on  the  south  side  of  the  platform,  next 
to  the  first  or  main  track.  Among  them 
were  Mr.  Gibson,  the  deceased,  Johnsun,  and 
Owens.  Just  as  the  Southern  Kansas  train 
had  come  to  a  rest,  one  passenger  crossed  the 
first  track,  and  the  mail  carrier  crossed,  and 
got  over;  and  he  was  followed  by  Mr  Gib- 
sun.  As  he  got  upon  the  track,  a  freight 
train  of  the  Atchison  road  came  in  from  the 
west,  in  front  of  the  platform,  and  on  the 
main  track.  The  engine  struck  Mr.  Gibson, 
knocked  him 'down,  and  dragged  him  some 
disiance  between  the  north  rail  and  the  plat- 
form. His  head  was  badly  cut,  his  leg  wa9 
broken  in  two  places,  and  he  was  greatly 
bruised  about  the  body,  internally  and  ex- 
ternally. His  daughter  Mrs.  Cochran  came 
to  Holliday,  took  him  to  her  house  iit  Olatbe, 
where  he  died,  intestate,  on  the  30th  day  of 
March,  1887. 

It  Is  clearly  apparent  from  the  instructions 
of  the  court  and  the  findings  of  the  jury  that 
the  recovery  for  the  plaintiff  below  against 
the  railroad  company  was  upon  the  theory 
that  Mr.  Gibson,  at  the  time  of  his  injury, 
was  entill  -d  to  the  rights  and  privileges  of  a 
passenger  of  the  Atchison  Company.  This, 
upon  the  claim  that  the  Atchison  Company 
controlled,  directed,  and  maiiiiged  the  tSuuth- 
ern  Kansas  Railroad.  The  testimony  in  the 
recoid  will  not  sustain  a  verdict  upon  this 
ground.  The  ticket  ^hich Gibson  purchased 
at  the  station  read:  "Southern  Kansas  Hy. 
Co.  1st  class  ticket.  Holliday  to  Olathe. 
(When  stamped  by  agent  at  1st  named  sta- 
tion.) S.  B.  Haynes,  G.  p.  a.  (2882.) 
[Reverseil  sidestamped:]  A..  T.  &S.F.  R.R. 
Co.  Holliday,  Mar.  21st,  1887.  Ex.  I,  A.  P. 
K"  At  the  station  of  Holliday,  the  second 
track  south  of  the  depot  was  used  by  the 
Southern  Kansas  Railway  Comjiany  for  its 
piissenger  trains,  and  the  main  track  next  to 
the  deput,  and  south  thereof,  was  used  by  the 
Atchison,  Topeka  &  Sante  Fe  Railroad  Com- 
pany. The  jury  found  that  the  majority  of 
the  stock  of  the  Southern  Kansas  Railroad 
Company  was  owned  by  the  Kansas  City, 
Topeka  &  Western  Railroad  Company;  that 
the  balance  of  the  stock  of  tiie  oonipany  was 
ownedby  the  Atchison  Company;  and  that  the 
Atchison  Company  leased  and  operated  the 
Kansas  City,  Topeka  &Western  Railroad  Com- 
pany. The  two  companies,  according  to  the 
testimony,  are  separate  and  independent  cor- 
porati(ms.  The  Atchison  Company,  by  virtue 
of  controlling  the  stock  of  the  Southern  Kan- 
sas Railway  Company,  was  enabled  to  elect 
directors  of  that  company  These  directors 
elected  several  persons  who  were  also  of- 
ficials uf  the  Atchison  Company. 

In  Railroad  Co.  v.  Davis,  34  Kan.  209, 210. 
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8  Fac.  Rep.  580.  it  is  said:  "That  corpora- 
tion bad  the  power  to  purchase  and  hold  the 
stock  and  bonds  of  the  Wichita  &  Western 
Railroad  Company,  or  to  guaranty  the  pay- 
ment of  tlie  principal  and  interest  of  the 
bonds  of  thai;  company,  and  thereby,  as  a 
stockholder  or  bondholder,  or  as  a  guarantor 
of  tlie  bonds,  to  aid  that  company  to  con- 
struct its  road;  but,  by  so  doing,  the  Santa 
Fe  Company  did  not  make  the  Wichita  & 
Western  Company  its  servant  or  agent,  and 
did  not  thereby  make  itself  responsible  for 
the  negligence  or  other  default  of  the  Wichita 
&  Western  Company.  Laws  1873,  c.  105; 
ConsL  Kan.  art.  12,  {$  2;  Comp.  Laws  1879, 
c.  23,  §  32.  *  *  •  Where  a  parent  com- 
pany, operating  a  long  line  of  road  in  the 
state,  takes  the  necessary  steps  to  construct 
an  auxiliary  railroad  for  the  purposeof  a  local 
line  in  the  name  of  another  company,  and,  in 
strictly  pursuing  the  provisions  of  the  statute, 
merely  furnishes  aid  as'u  stockholder  or  bond- 
holder, or  a  guarantor  of  bonds,  to  the  auxil- 
iary company,  and  sucli  auxiliary  company 
constructs  its  road  in  its  own  name,  it  is  not 
the  servant  or  agent,  in  such  construction  of 
it«  road,  of  the  parent  company;  and  the  par- 
ent company  is  not.  on  account  of  tteing  a 
stockholder  or  bondholder,  or  guarantor  of 
bonds,  of  the  auxiliary  company,  responsible 
for  the  negligence  or  other  default  of  the  aux- 
iliary company  in  constructing  its  road  in  its 
own  name." 

In  the  case  of  Car  Co.  v.  Railway  Co.,  115 
U.  S.  587,  6  Sup.  Ct.  Rpp.  194,  the  former 
company  claimed  that  the  St,  Louis,  Iron 
Mountain  &  Southern  RHilway  Cximpany  was 
controlled  by  the  Missouri  PaciAc  Corapaily, 
and  therefore  that  the  Missouri  Pacilic  Com- 
pany was  bound,  under  its  contract,  to  haul 
the  palace  cars  over  it.  1  n  that  case,  as  in 
this,  it  was  shown  that  the  Missoari  Paci6c 
Company  owned  stock  in  the  railway  com- 
pany, and  in  that  way  selected  its  directors. 
The  court,  however,  decided  that  this  did  not 
give  it  the  control  of  the  road.  Chief  Justice 
Waite,  in  delivering  the  opinion  of  the  court, 
said,  among  other  things,  that  "the  Missouri 
Pacific  Company  has  bought  the  stock  of  the 
St.  Louis,  iron  Mountain  &  Snuthern  Com- 
pany, and  has  effected  a  satisfactory  election 
of  directors;  but  this  is  all.  It  has  all  the 
advantages  of  a  control  of  the  road,  but  that 
is  not  in  law  the  control  itself.  Practically, 
it  may  control  the  company;  but  the  com- 
pany alone  controls  its  road.  In  a  sense,  the 
stockhoMera  of  a.corppration  own  its  proper- 
ty; but  tliey  are  not  tiie  managers  of  its  bus- 
iness, or  in  the  immediate  control  of  its  af- 
fairs. Ordinarily,  they  elect  the  governing 
body  of  the  corporation,  and  that  body  con- 
trols its  property.  Such  is  the  case  here. 
The  Missouri  Pacilic  Company  owns  enough 
of  the  stock  of  the  St.  Louis,  Iron  Mountain 
&  Southern  to  control  the  election  of  direc- 
tors; and  this  it  has  done.  The  directora 
now  control  the  road  through  their  own 
agents  and  executive  ofScers,  and  these  agents 
and  officers  are  in  no  way  under  the  direction 


of  the  Missoari  Pacific  Company.  If  they  or 
the  directors  act  contrary  to  the  wishes  of  the 
Missouri  Paciflc  Company,  that  comp:iny  litis 
no  power  to  prevent  it  except  by  the  election, 
at  the  proper  time  and  in  the  proper  way,  of 
other  directors,  or  by  some  judicial  proceed- 
ing for  the  i)rotection  of  its  interest  as  a  stock- 
liolder.  Its  rights  and  its  powers  are  those 
of  a  stockholder  only.  It  is  not  the  corpora- 
tion, in  the  sense  of  that  term  as  applied  to 
the  management  of  the  corporate  business, 
or  the  control  of  the  corporate  proiierty. " 

There  is  no  testimony  in  the  record  tending 
to  show  that  the  Atchison  road  leased  the 
Southern  Kansas  road,  or  that  it  was  the 
owner  of  the  road.  The  rights  and  powers 
of  the  Atchison  road  were  those  of  a  stock- 
bolder  only.  Therefore  the  Atchison  road 
was  not  the  Southern  Kansas  corporation,  in 
the  sense  of  that  term  as  applied  to  tlie  man- 
agement of  the  corporate  business,  or  the  con- 
trol of  the  corporate  property,  of  the  Southern 
Kansas. 

Under  the  laws  of  this  state,  a  railroad 
company  has  a  lawful  right  to  purchase  and 
hold  stock  of  any  other  railroad  company,  the 
line  of  whose  railroad,  constructed  or  being 
constructed,  connects  with  its  own.  liail- 
roMd  Co.  v.  Fletcher,  35  Kan.  236,  10  Pac. 
Rep.  596. 

The  stockholders  of  a  railroad  company 
may  be  said,  in  a  certain  sense,  to  control, 
direct,  and  manage  the  road;  bub  an  action 
for  the  negligence  of  the  oiBcers,  agents,  or 
employes  of  the  railroad  company  must  be 
brought  against  the  company,  not  against 
the  stockholJers.  Thereiore,  as  the  rights 
and  powers  of  the  Atchison  road  in  the 
Southern  Kansas  Railroad  Comjiany  were 
those  of  a  stockholder  only,  the  Atchison 
Company  is  not  responsible  for  the  wrongful 
acts  of  omission  or  commission  of  the 
Southern  Kanssis  road.  As  the  rights  and 
powers  of  the  Atchison  road  in  the  Southern 
Kansits  were  those  of  a  stockholder  only,  the 
instcuctions  of  the  court  that  the  jury  might 
find  from  the  testimony  that  the  Southern 
Kansas  liailroad  Company,  for  all  practical 
purposes,  was  managed,  controlled,  and  oper- 
ated by  the  Atchi.son  Company,  was  mislead- 
ing. The  finding  of  a  verdict  upon  this  and 
similar  instructions  cannot  be  sustained. 
Tlie  fact  that  Mr.  Gibson  purchased  a  ticket 
to  ride  over  the  Southern  Kansas  road  at  the 
station  of  the  Atchison  road  at  Holliday  did 
not  make  him  a  passenger  of  the  Atchison 
road,  or  make  the  Atchison  road  responsible 
for  the  negligence  of  the  Southern  Kans^is 
road. 

The  jury  found  that  the  person  in  charge 
of  the  ticket  otHce  at  the  station  of  Holliilay 
was  agent  both  for  the  Atchison  Company 
and  the  Southern  Kansas  Company ;  but  even 
if  the  ticket  agent  at  Holliday  acted  for  the 
Atchison  road,  and  the  Atchison  road  sold 
the  ticket  for  the  Southern  Kansas  road,  this 
would  not  make  the  Atchison  road  liable  for 
the  negligence  of  the  Southern  Kansas.  The 
ticket  purcliased  by  Mr.  Gibson  shows  tliat 
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ihe  contract  of  carriage  was  made  on  behalf 
of  the  Southern  Kansas  Railway  Company. 
Upon  a  retrial,  unless  different  testimony 
is  presented,  the  case  sliould  not  go  to  the 
jury  upon  the  theory  that  the  Atchison  Com- 
pany controlled,  directed,  and  managed  the 
Soutliern  Kansas  Railroad.  If  the  Southern 
Kansas  road  was  guilty  of  negligence  in  not 
running  its  passenger  trains  close  or  near  to 
tlie  station,  that  company  is  responsible,  not 
the  Atcliison.  If  the  Atchison  road  operated 
its  freight  train  negligently,  and,  without  any 
contributory  negligence  on  his  part,  Mr.  Gib- 
son was  killed  thereby,  then  the  Atchison 
Company  is  liable,  not  the  Southern  Kansas. 
They  were  two  separate  corporations,  and  the 
one  is  not  responsible  for  the  negligence  of 
the  other.  The  j  udgmcnt  of  the  d  istrict  cou  rt 
will  be  reversed,  and  the  cause  remanded;  all 
the  justices  concurring. 


(43  Kan.  121) 

State  v.  Wellington. 

(Supreme  Court  of  Kansns.    Feb.  8, 1890.) 

ORnaNAi.  Law— Evidbncb—Lbttbbs— ■Witness- 
Examination. 

1.  In  a  criminal  prosecution,  a  letter  was  in- 
troduced in  evidence  by  the  state  over  the  objeo- 
ttons  of  the  defendant.  This  letter  had  previously 
been  addressed  by  the  defendant's  mother  to  the 
defenaantin  an  assumed  name,  but  it  does  not  ap- 
pear that  the  defendant  ever  received  the  same. 
The  letter  could  have  rightfully  been  introduced 
in  evidence  for  the  purpose  of  impeaching  the  tes- 
timony of  the  mother,  who  testified  on  the  trial  as 
a  witness  for  the  defendant,  and  for  that  pur- 
pose only;  but  the  record  apparently  shows  that 
It  was  introduced  upon  the  merits  of  the  case,  and 
for  the  purpose  of  tending  to  prove  the  defend- 
ant's guilt.  Afterwards  the  defendant  asked  the 
court  to  instruct  the  jury  that  the  letter  could  be 
considered  by  the  jury  only  for  the  purpose  of  con- 
tradicting or  impeaching  the  testimony  of  the 
mother,  and  the  court  refused  to  give  such  instruc- 
tion.   Held  error. 

8.  The  mother's  name  was  Indorsed  upon  the 
information  as  a  witness  for  the  state,  and  she  and 
the  defendant  were  the  only  persons  then  living 
who  were  present  at  the  time  of  the  commission  of 
the  acts  for  the  commission  of  which  the  defend- 
ant was  charged  with  committing  the  o^cnse. 
The  mother  being  present,  and  the  state  not  intro- 
ducing her  as  a  witness,  the  defendant  requested 
the  court  to  require  the  state  to  call  her  as  a  wit- 
ness on  behalf  of  the  state,  and  the  court  refused 
the  request.  Held  not  error. 
(S]/(iubM8  btt  lAe  Court.) 

Appeal  from  district  court,  Morris  county; 
M.  B.  Nicholson,  Judge. 

E.  F.  Robinson,  Malay  di  Kelleji,  and  Mil- 
ler &  Ritchie.,  for  appellant.  L.  B.  Kellogg, 
Atty.  Gen.,  and  J.  K.  Owens,  for  the  State. 

Valentine,  J.  The  defendant,  Guy  Wel- 
lington, was  prosecuted  for  murder  in  the 
ilrst  degree,  and  was  convicted  of  and  sen- 
tenced for  murder  in  the  second  degree,  and 
from  such  conviction  and  sentence  he  now 
appeals  to  this  court.  In  all  probability, 
from  the  evidence  introduced  on  the  trial, 
the  verdict  and  sentence  are  correct ;  and  yet. 
forerror  occurring  during  the  trial,  the  judg- 
ment of  the  court  below  must  be  reversed. 
During  (he  trial,  which  was  before  the  court 
and  a  jury,  a  letter  from  the  defendant's 


mother,  Anna  B.  Crandall,  addressed  to  him 
under  the  assumed  name  of  G.  A.  Mitchell, 
was  introdaced  in  evidence.  It  does  not  ap- 
pear that  the  defendant  ever  received  the  let- 
ter, or  saw  it,  at  any  time  before  the  trial. 
At  the  close  of  the  evidence  the  defendant's 
counsel  asked  the  court  to  instruct  the  jury, 
among  other  things,  as  follows:  "(20)  The 
court  instructs  the  jury  that  the  letter  put  in 
evidence  by  the  state,  and  written  to  the  de- 
fendant by  his  mother,  was  only  permitted 
to  be  received  and  read  In  evidence  for  the 
purpose  of  contradicting  or  impeaching  any 
testimony  given  by  the  mother  on  the  wit- 
ness stand,  and  for  no  other  purpose,  and 
csin  only  be  considered  by  the  jury  for  that 
purpose;  it  cannot  be  considered  aa  defend- 
ant's act,  or  to  criminate  him."  This  in- 
struction the  court  refused  to  give,  and  the 
defendant  excepted,  and  this  refusal  is  now 
assigned  for  error.  On  the  oral  argument  in 
this  court  the  county  attorney  stated  that 
this  letter  was  introduced  in  evidence  only 
for  the  purpose  of  impeaching  the  testimony 
of  Mrs.  Crandall,  and  for  no  other  purpose; 
but.  unfortunately  for  the  interests  of  the 
prosecution,  the  record  does  not  so  show,  and 
apparently  shows  that  the  letter  was  intro- 
duced, over  the  objections  of  the  defendant, 
upon  the  merits  of  the  case,  and  for  the  pur- 
pose of  tending  to  prove  the  defendant's 
guilt.  If  it  was  introduced  only  for  the  pur- 
pose of  impeaching  the  testimony  of  Mrs. 
Crandall,  and  if  it  had  been  so  stated  to  the 
jury  at  the  time  of  its  introduction,  so  that 
the  jury  could  not  have  been  misled,  then  no 
error  would  have  be^n  committed  by  the 
court  in  refusing  to  give  the  foregoing  in- 
struction. With  regard  to  tliis  letter,  coun- 
sel for  the  defendant  say  in  tlieir  bilef  as  fol- 
lows: "This  letter  was  one  which  the  jury 
might,  in  ignorance  of  the  fact  that  it  was 
competent  only  to  contradict  Mrs.  Crandall. 
give  an  effect  to  that  was  very  unjust  to  the 
defendant,  and  the  refusal  of  the  court  to 
give  it  [the  instruction]  we  legard  as  an  un- 
fortunate error  on  the  part  of  the  court, 
which  must  have  left  the  minds  of  the  jury 
greatly  prejudiced  against  the  defendant." 
li  the  letter  was  in  fact  used  as  evidence  up- 
on the  merits,  it  was  certainly  very  damag- 
ing to  the  defendant's  case;  and  the  record 
apparently  shows  that  it  was  so  used,  and 
whenthe  facts  are  disputed  we  can  be  gov- 
erned only  by  the  record. 

As  this  case  must  be  remanded  to  the  dis- 
trict court  for  a  new  trial,  it  would  perhaps 
be  well  for  ns  to  refer  to  some  other  matters 
presented  as  errore  by  counsel  for  the  defend- 
ant. We  think  the  information  is  sulHcient, 
and  no  error  was  committed  byilie  court  in 
I>ermitting  the  county  attorney  to  indorse  the 
names  of  additional  witnesses  upon  (he  in- 
formation. We  do  not  think  the  court  erred 
in  refusing  the  request  of  the  defendant  to 
require  the  state  to  call  Mrs.  Crandall  as  a 
witness  on  behalf  of  the  state.  It  is  true  her 
name  was  indursied  as  a  witness  upon  the  in- 
formation, and  it  is  also  true  that  she  and  the 
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defendant  were  the  only  persons  living  at  the 
time  of  the  trial  who  were  present  at  the  time 
of  the  commission  of  the  acts  by  the'  defend- 
ant for  the  commission  of  which  he  is  now 
charged  with  committing  murder.  £.  £. 
Crandall  was  the  victim  of  the  homicide. 
Mrs.  Anna  B.  Crandall  was  his  wife,  and  tlie 
defendant,  Guy  Wellington,  who  was  then 
about  26  years  old,  was  Mrs.  Crandall's  son,. 
and  Crandall's  step-son.  Crandall  died  from 
the  effects  of  a  pistol  shot  fired  by  the  de- 
fendant, and  these  three  persons  were  the 
only  persons  present  at  the  time  when  the 
shooting  was  done.  The  state  gave  excellent 
reasons  for  not  calling  Mrs.  Crandall  as  a 
witness.  Indeed,  it  would  have  been  ex- 
tremely foolish  for  the  state,  knowing  what 
its  counsel  then  knew  or  believed,  to  have 
called  Mrs.  Crandall  as  a  witness.  Mrs.  Cran- 
dall, however,  was  a  witness  at  tlie  trial. 
She  was  introduced  as  a  witness  on  behalf  of 
tlie  defendant.  But  as  tliis  permitted  the 
state  to  irupeach  her  testimony,  and  as  the 
state  did  in  fact  to  agreat  extent  so  impeach  It, 
her  testimony,  so  far  as  it  differed  from  that 
of  the  other  witnesses,  or  so  far  as  it  was  fa- 
vorable to  the  defendant,  was  probably  con- 
sidered by  the  jury  as  of  but  very  little  value. 
It  is  also  claimed  that  the  court  below  erred 
in  admitting  in  eviOi^nce  a  written  statement 
of  what  purported  to  be  a  dying  declaration 
of  Mr.  Crandall.  It  would  seem  from  the 
Nuthoritles  that,  to  admit  statements  of  the 
victim  of  the  homicide  as  dying  declarations, 
"they  must  be  made,  not  merely  in  artinulo 
tnortit,  but  under  the  sense  of  impending 
death,  without  expectation  or  hope  of  recov- 
ery." 6  Amer.  &  Eng.  Cyclop.  Law,  107, 
and  cases  there  cited;  1  Bish.  Crim.  Proc.  § 
1212.  Now,  it  is  thought  by  this  court,  or  at 
least  bya  majority  of  its  members,  (the  writer 
of  this  opinion  having  doubts,)  that  it  has 
not  been  sufficiently  shown  in  this  case  that 
the  supposed  dying  declaration  of  Crandall 
was  in  fact  made  "under  the  sense  of  im- 
pending death,  without  expectation  or  hope 
of  recovery,"  and  therefore  it  is  thought  that 
it  was  not  admissible  as  a  dying  declaration. 
With  a  proper  foundation  laid,  however,  it 
might  have  been  introduced  as  impeaching 
testimony,  so  far  as  it  impeached  the  testi- 
mony of  Mrs.  Crandall;  for  she  admitted  at 
the  time  that  it  was  made  that  it  was  true 
and  correct,  and  undoulitedly  it  was  true  and 
correct,  so  far  as  it  tended  to  show  guilt  on 
the  part  of  the  defendant;  but  it  was  not  in- 
troduced as  impeaching  evidence,  but  it  was 
introduced  as  a  dying  declaration.  The  judg- 
ment of  the  court  below  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial;  all  the 
justices  concurring. 


(43  Kan.  125) 

Statb  v.  Lawrence. 
(Supreme  Court  of  Kansas.    Feb.  8, 1890.) 

Irpobkation — Descriptios  of  Offense— Aiwxo 
EaOAPE  OF  Prisoneb. 
An  information,  under  section  177  of  the 
Crinwa  Act,  whiob  alleges  that  a  prisoner  has 


been  committed  by  a  magistrate  to  the  county 
jail  to  await  an  examination  upon  a  charge  of  em- 
bezzlement; that  the  commitment  was  placed  in 
the  hands  of  the  under-sheriff,  who  employed  a 
private  individual  to  guard  the  prisoner;  and  that 
while  he  was  so  held,  and  before  he  had  been  con- 
fined in  jail,  the  defendant  unlawfully  and  feloni- 
ously aided  the  prisoner  to  escape;  and  that,  by 
means  of  such  aid,  he  in  fact  did  escape;  but 
which  does  not  allege  the  acts  done  by  the  defend- 
ant, nor  that  he  had  knowledge  that  the  prisoner 
was  in  legal  custody,  is  insutBcient. 
(.SylUibtts  by  the  Court.) 

Appeal  by  tlie  state  from  the  rulings  of 
the  district  court  of  Barber  county  quashing 
an  information.  The  information,  omitting 
the  heading  and  verilication,  is  as  follows: 
"Conies now  R.  A.  Cameron,  the  undersigned 
county  attorney  of  the  said  county  of  Bar- 
ber, and  in  the  name  and  by  the  authority  of 
the  state  of  Kansas  gives  tlie  court  to  under- 
stand and  be  informed  that  on  the  23d  day 
of  April,  1889,  at  the  county  of  Barber,  and 
state  aforesaid,  one  Harry  W.  Stevens,  then 
and  there  being  the  under-sheriff  of  the  said 
county,  brought  one  L.  M.  Spencer  before  O. 
C.  Howe,  then  and  there  b«ing  one  of  the 
justices  of  the  peace  within  and  for  the  said 
county;  and  the  said  L.  M.  Spencer  was  then 
and  there  charged  before  the  said  O.  C.  Howe 
by  one  A.  D.  Mercer,  upon  the  oath  of  the 
said  Mercer,  that  the  said  L.  M.  Spencer  had 
then  lately  before,  on  the  15th  day  of  April, 
1889,  at  the  county  of  Barber,  and  state  of 
Kansas  aforesaid,  committed  the  crime  of 
embezzlement,  by  then  and  there  unlawful- 
ly and  feloniously  taking,  secreting,  and  mak- 
ing away  with  the  property  of  the  Parlin  & 
Orendortf  Company,  a  corporation  duly  ex- 
isting and  organized  under  the  laws  of  the 
state  of  Illinois;  and  the  said  L.  M.  Spencer 
was  tlien  and  there  held  for  examination 
before  the  said  O.  C.  Howe,  the  justice  of  the 
peace  aforesaid,  touching  the  said  offense  so 
to  him  charged  as  aforesaid,  the  hearing  of 
which  examination  was  adjourned  to  the 
first  day  of  May,  1889,  and  the  said  L.  M. 
Spencer  was  required  by  the  said  justice  of 
the  peace  to  enter  into  a  recognizance  in  the 
sura  of  twenty-five  hundred  dollars  (82.500) 
for  his  appearance  at  that  time;  and  tlie 
said  L.  M.  Spencer,  failing  to  give  such  re- 
cognizance, was,  by  the  said  justice  of  the 
peace,  duly  adjudged  to  stand  committed  to 
the  jail  of  said  county  in  default  thereof; 
and  the  said  justice  of  the  peace  duly  issued 
his  order  of  commitment  thei-efor,  which 
order  of  commitment  is  of  date  and  in  words 
and  figures  as  follows,  lo-wit:  <The  State 
of  Kansas,  Plaintiff,  vs.  L.  M.  Spencer,  De- 
fendant. Before  O.  C.  Howe,  a  justice  of 
the  peace  of  Medicine  Lodge  township,  in 
Barber  county,  Kansas.  Statt<  of  Kansas, 
Barber  county,  ss.:  The  State  of  Kansas, 
to  the  sheriff  or  any  constable  of  said  coun- 
ty, greeting:  Whereas,  upon  good  cause 
shown,  the  above  cause  was,  this  23d  day 
of  April,  1889,  continued  for  trial  to  the 
1st  day  of  May,  1889,  at  9  o'clock  a.  m.,  at 
my  omce  in  said  township,  and  the  said  de- 
fendant, L.  M.  Spencer,  was  by  me  required 
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to  enter  into  recognizance  in  tlie  sum  of 
twenty-flve  Iiundr<^  dollars,  with  sufficient 
sureties  for  Ills  appenrance  al  siicli  time  and 
place  to  answer  the  complaint  in  said  cause 
alleged  against  him ;  and  said  defendant  did 
fail  and  refuse  to  enter  into  said  recogni- 
zance: You  are  therefore  commanded  to 
take  and  commit  the  said  defendant  to  tlie 
jaii  of  Barber  county,  there  to  remain  until 
the  di^y  flxed  for  said  trial.  Witness  my  band 
.  at  Medicine  I^dge  township,  in  said  county, 
this  23d  day  of  April.  1889.  O.  O.  Howe, 
Justice  of  the  Peace.'  Wliich  said  order  of 
commitment  was,  by  the  said  justice  of  the 
peace,  duly  delivered  to  the  said  Harry  W. 
Stevens,  under-sheriff  as  aforesaid,  under 
and  by  virtue  of  which  the  said  Harry  W. 
Stevens  took  and  held  the  lawful  custody  of 
the'  said  L.  M.  Spencer,  and  that  afterwards, 
to- wit,  on  the  24tli  day  of  April,  1889,  and 
while  the  Siiid  L.  M.  Spencer  was  in  the  cus- 
tody of  one  Charles  Kidd,  a  person  then  and 
there  having  the  lawful  cliargeof  the  said 
L.  M.  Spencer,  under  and  by  virtue  of  his 
employment  by  the  said  Harry  W .  Stevens, 
under-sheriff  as  aforesaid,  as  a  guard  to  take 
charge  and  hold  the  custody  of  tlie  said  L. 
M.  Spencer,  under  and  by  virtue  of  the  com- 
mitment aforesaid,  and  before  conviction  of 
the  offense  aforesaid,  and  while  lie  continued 
in  such  custody,  and  before  he  was  delivered 
by  the  said  Harry  W.  Stevens  to  the  jailer 
and  keeper  of  the  jail  of  said  county,  the  said 
Hiirry  W.  Stevens  then  and  there  having  in 
his  possession  the  said  warrant  of  commit- 
ment Hj]rainst  the  said  L.  M.  Spencer,  James 
T.  Lawrence,  defendant  herein,  then  and  there 
being,  did  then  and  there  unlawfully  and  fe- 
loniously aid  and  assist  him,  the  said  L.  M. 
S|>encer,  in  escaping  from  the  custody  of  the 
said  Charles  Kidd,  who  then  and  there  held  and 
had  the  lawful  custody  and  charge  of  the 
said  L.  M.  Spencer  as  aforesaid.  And  while 
the  said  L.  M.  Spencer  was  in  the  lawful 
charge  of  the  said  Kidd,  as  aforesaid,  as  such 
guard,  to-wit,  on  ttie  24tli  day  of  .'\pril,  1889, 
at  the  town  of  Kiowa,  in  the  county  afore- 
said, the  said  defendant  did  unlawfully,  fe- 
loniously, voluntarily,  and  contemptuously 
aid  and  assist  the  said  L.  M.  S|>encer  to  es- 
Ciipe  from  the  said  Charles  Kidd,  and  to  go 
whithersoever  h<^  would:  by  means  of  which 
unlawful,  felonious,  voluntary,  and  con- 
temptuous wvong  of  the  said  defendant,  and 
by  means  of  the  assaulting  of  the  said  Kidd, 
as  aforesaid,  he,  the  said  L.  M.  Spencer,  did 
then  and  there,  on  the  said  24th  day  of  April, 
1889,  at  the  county  of  Barber,  and  state  of 
Kansas,  unlawfully  and  feloniously  escape 
from  the  custody  of  the  said  Kidd,  and  went 
whithersoever  he  would;  against  the  peace 
and  dignity  of  the  state  of  Kansas,  and  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided." 

K.  A.  Cameron  and  Sample  di  Long,  for 
the  State.     Thomas  Qeorge,  for  appellee. 

Johnston,  J.,  (after  stating  the  facts  as 
abooe.)    James  T.  Lawrence  was  prosecuted 


under  section  177  of  the  Crimes  Act,  for  aid- 
ing a  prisoner  to  escape  from  legal  custody. 
The  sufficiency  of  the  information  is  the  only 
question  presented.  It  sets  out  fully  and 
sufficiently  that  an  offense  had  been  commit^ 
ted  by  one  Spencer;  that  he  had  been  arrested 
and  taken  before  a  magistrate,  who  adjourned 
the  hearing  until  a  later  time;  and  that  the 
prisoner,  failing  to  give  the  required  recog- 
nizance, was  duly  committed  to  the  jail  of 
Barber  county  until  the  day  fixed  for  the  ex- 
amination; that  under  this  warrant  the  un- 
der-sheriff took  the  prisoner  into  custody,  and 
placed  him  in  charge  of  a  guard  until  the 
prisoner  could  be  taken  to  and  con  lined  in  the 
county  jail;  that  while  he  was  in  charge  of 
the  guard  the  defendant,  Lawrence,  unlaw- 
fully and  feloniously  aided  and  assisted  him 
u>  escape;  and  that,  by  means  of  the  assist- 
ance rendered  by  defendant,  the  prisoner  in 
fact  did  escape.  It  thus  appears  that  the  in- 
formation sufficiently  states  the  custody  of 
the  prisoner,  and  that  it  was  lawful;  but 
while  it  alleges  that  the  defendant  aided  in 
the  escape,  it  fails  to  charge  that  he  bad 
knowledge  that  Spencer  was  in  legal  custody, 
and  does  not  set  out  the  acts  done  which  aided 
the  prisoner  to  escape.  In  the  absence  of 
these  allegations  the  Information  was  defect- 
ive, and  the  motion  to  quash  was  properly 
sustained.  An  indispensable  ingredient  of 
the  offense  songlit  to  be  charged  is  the  knowl- 
edge of  the  accused  that  the  person  assisted 
w^as  in  le^al  custody;  and  unless  this  knowl- 
edge is  alleged,  or  the  acts  charged  to  have 
been  done  by  th*j  defendant  necessarily  im- 
ply knowledge,  an  offense  is  not  adequately 
pleaded.  A  person  may  do  many  things  which 
would  aid  a  prisoner  in  an  escape  without 
any  criminal  intent  or  liability.  If  he  should 
receive  and  entertain  one  for  a  night,  in  ig- 
norance that  bis  hospitality  was  extended  to 
a  fugitive  criminal,  or  if  he  should  overtake 
him  on  a  highway  and  innocently  give  him  a 
ride,  he  might  materially  aid  the  prisoner  to 
escape,  but  certainly  he  would  not  be  guilty 
of  wrong,  nor  punishable  under  the  statute. 
A  well  meant  hospitality,  or  an  innocent 
charity,  should  not  subject  a  person  to  crim- 
inal prosecution  and  punishment;  but  before 
an  act  can  be  held  to  be  criminal  it  must  be 
doTie  with  a  criminal  intent.  State  v.  iFry, 
40  Kan.  311,  19  Pac.  Rep.  742.  If  the  acts 
done  by  way  of  assistance  were  alleged,  as 
they  should  be,  they  might  be  of  such  a  char- 
acter that  guilty  knowledge  would  necessarily 
be  inferred,  and  an  express  allegation  of  such 
knowledge  might  not  be  essential.  For  in- 
stance, if  the  defendant  had  furnished  a  pris- 
oner conrtned  in  the  jail  instruments  which 
could  only  have  been  intended  to  facilitate  an 
escape,  or  had  broken  the  prison  door,  or  had 
forcibly  assaulted  or  obstructed  an  officer  who 
had  a  prisoner  in  charge,  an  express  allega- 
tion of  knowledge  that  the  prisoner  was  in 
legal  custody  might  not  be  necessary;  but 
wliere  the  acts  done  are  in  their  nature  inno- 
cent, such  knowledge  should  be  stated.  An 
information  which  does  not  allege  the  acts  of 
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assistance  rendered,  and  also  fails  to  charge 
a  knowledge  which  would  make  the  intent 
criminal,  is  bad.  Com.  v.  Fiiburn,  119  Mass. 
2»7:  SUte  v.  Hilton,  26  Mo.  199;  2  Bish. 
Grim.  Proc.  §  945.  In  the  present  case,  the 
prisoner  was  not  in  jsii,  nor  yet  in  the  imme- 
diate charge  of  one  known  as  a  public  officer. 
He  was  in  ehargre  of  a  private  individual, 
designated  for  the  time  being  iis  a  guard,  and 
hence  there  was  a  still  greater  necessity  that 
the  acts  done  by  the  defendant  to  aid  in  the 
escape,  or  that  the  defendant  had  knowledge 
tiiat  Spencer  was  in  legal  custody,  should  be 
alleged.  The  judgment  of  the  district  court 
will  be  afBrmed;  all  the  justices  concurring. 


(«  Kan.    U») 

State  e.  Spencer. 
{Supreme  Court  of  .Kansas.    Feb.  8, 1890.) 
IsroBMATiox — Verifioatios. 
An  in  formation  chargiaj;  a  defendant  witti  a 
criminal  offense  must  be  verified  by  the  oath  of 
the  proaecnting  attorney,  complainant,  or  some 
other  person. 
{SyWibua  by  the  Courti 

Appeal  from  district  court.  Barber  coUnty; 
C.  W.  Ellis,  Judge. 

R.  A.  Cameron  and  Sample  <C  Long,  for 
the  State.    Thomas  George,  for  appellee. 

HoBTOK,  G.  J.  The  information  against 
the  defendant  was  drawn  under  section  183 
of  tlte  Crimes  Act.  The  defendant  Hied  his 
motion  to  quash,  upon  the  following  grounds: 
"Because  the  offense  pretended  to  be  charged 
is  not  clearly  set  forth  in  plain  and  concise 
language  without  repetition;  because  the  in- 
formation does  not  state  facts  stifflcient  to 
constitute  an  offense  against  the  laws  of  the 
state  of  Kansas;  because  the  information  is 
nut  properly  and  duly  verified;  and  because 
the  court  has  no  jurisdiction  to  hear  and  de- 
termine said  case."  It  does  riot  appear  from 
the  record  that  the  information  was  verified 
by  tlie  oath  of  the  prosecuting  attorney,  the 
complainant,  or  any  other  person.  Sections 
67,  67a,  Code  Crlm.  Proc.  All  presumptions 
are  in  favor  of  the  ruling  of  the  court  below, 
and  as  there  is  not  attached  or  annexed  to  the 
information  any  verification,  we  may  assume 
that  the  conrt.quashed  the  same  for  that  rea- 
son, if  for  no  other. 

The  following  appeals  in  the  record :  "State 
of  Kansas.  Bitrber  county, — ss.:  R.  A.  Cam- 
eron, being  duly  sworn,  deposes  and  says: 
That  he  is  the  county  attorney  of  Barber 
county,  Kansas;  that  he  has  read  the  above 
and  foreguing  information,  and  that  the  facts 
and  statements  therein  set  forth  are  as  he  is 
informed  and  verily  believes.  R.  A.  Cam- 
BBON.  Subscrllted  and  sworn  to  before  me 
this  8th  day  of  May,  1889.  Fkank  Holmes, 
C*erk  of  the  District  .Court,  by  S.  L.  Allen, 
Deputy.  [Seal.]"  This,  however,  is  not  at- 
tached to  the  information,  nor  does  it  pur- 
port to  be  a  part  thereof.  Following  the  in- 
formation is  the  motion  to  quash,  and  the 
bill  of  exceptions.  Then  comes  upon  a  sepa- 
rate paper  the  alleged  verification,  but  even 


this  Is  defective  in  form,  because  it  is  not 
stated  therein  that  the  facts  and  statements 
of  the  information  are  true  accordinf;  to  the 
information  and  belief  of  the  prosecuting  at- 
torney. The  word  "true"  is  omitted.  As 
the  record  comes  to  us,  we  cannot  infer  that 
this  alleged  verification  is  a  part  6t  portion 
of  the  information,  and  therefore,  as  the  in- 
formation was  never  verified,  the  order  and 
judgment  of  the  district  court  must  be  af- 
firmed; all  the  justices  concurring. 

(43    Kan.    U4) 

State  v.  Spencer. 

{Suvreme  Court  of  Kansas.    Feb.  8, 1890.) 

ImoBMATiOH — Amendment — Desoriftion  of  Or- 
rENSB — Embezzlement. 

1.  An  information  may  be  amended  on  the  trial 
as  to  all  matters  of  form,  at  the  discretion  of  the 
court,  when  the  same  can  be  done  without  preju- 
dice to  the  rightfl  of  the  defendant. 

2.  State  V.  Lillie,  21  Kan.  728,  followed. 

3.  State  v.  Spaulding,  24  Kan.  1,  followed. 
(Syllabus  tm  the  Court.) 

Appeal  from  district  court.  Barber  county; 
C.  W.  Ellis,  Juilge. 

On  May  8,  1889,  there  was  filed  in  the 
district  court  of  Barber  county  the  following 
information,  omitting  caption  and  indorse- 
ment:- 

"Now  comes  R.  A.  Cameron,  the  county 
attorney  of  the  said  county,  and  in  the  name 
and  on  behalf  of  the  state  of  Kansas  gives 
the  court  to  understand  and  be  informed  that 
on  or  about  the  15th  day  of  April,  1889,  in 
the  county  of  Barber  and  state  of  Kansas, 
one  L.  M.  Spencer,  whose  more  full  Chris- 
tian name  is  to  the  said  county  attorney  un- 
known, was  then  and  there  the  agent,  em- 
ploye, bailee,  and  trustee  of  an  express  trust 
of  a  certain  corporation  duly  organized,  ex- 
isting and  incorporated  under  the  laws  of  the 
state  of  Illinois,  and  named  and  known  as 
'Parlin  &  OrendorCf  Company,'  and  he  (the 
said  L.  M.  Spencer)  then  and  there  being  a 
person  over  the  age  of  sixteen  years,  and  tliat 
the  said  L.  M.  Spencer  was  by  the  said  Par- 
lin &  Orendorff  Company  duly  appointed  as 
such  agent,  employe,  biiilee,  and  trustee  of 
an  express  trust  for  the  said  Parlin  &  Oren- 
dorff Company  on  the  7th  day  of  February, 
1889,  and  so  continued  to  be  such  agent,  em- 
ploye, bailee,  and  trustee  of  an  express  trust, 
under  and  by  virtue  of  the  said  appointment, 
up  to  and  inclusive  of  the  said  15th  day  of 
April,  1889.  And  that  the  said  L.  M.  Spencer, 
on  or  about  the  said  ISthday  of  April,  1889,  iu 
the  county  of  Barber  afuresaid,  under  and  by 
virtue  of  his  said  appointment  as  such  agent, 
employe,  bailee,  and  trustee  of  an  express 
trust,  did  have,  receive,  and  take  into  bis 
possession  and  under  his  care,  of  and  from 
the  said  Parlin  &  Orendorfl  Company,  a  large 
amount  of  goods,  wares,  and  merchandise 
theretofore  obtained  by  the  said  L.  M.  Spencer 
of  the  said  Parlin  &  Orendorff  Company  un- 
der and  by  virtue  of  a  certain  provision  in  a 
certain  contract  in  writing,  duly  signed  by 
the  said  defendant,  L.  M.  Spencer,  which  said 
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provision  is  in  tlie  words  and  flgures  follow- 
ing, to-wit:  •  All  goods,  and  thn  proceeds  of 
all  sales  of  goods  received  under  this  con- 
tract, whether  the  proceeds  arein  notes,  cash, 
or  buok-accounts,  we  agree  to  hold  the  same 
aa  colliiteral  security  in  trust  and  for  the  ben- 
ellt  of.  aAd  subject  to  the  order  of,  Farlin  & 
Orendorff  Co.  until  we  have  paid  in  full,  in 
cash,  all  our  obligations  due  the  snid  Parlin 
&  OreudorS  Co.,' — which  said  goods,  wares, 
and  merchandise  are  more  particularly  de- 
scribed as  follows:  [items  omitted ;]  all  of  the 
aggregate  value  of  four  thousand  nine  hun- 
dred and  forty-nine  dollars  and  thirty-seven 
cents.  ($4,949.37.)  And  the  said  L.  M.  Spen- 
cer the  said  property,  and  the  proceeds  there- 
of, as  aforessiid,  then  and  there  feloniously 
and  fraudulently  did  take,  embezzle,  and  con- 
vert to  his  own  use,  without  the  assent  of 
the  said  Parlin  &  Orendorff  Company,  tiie 
principal  employer,  bailor  of  the  said  L.  M. 
Spencer,  and  the  beneficiary  of  the  express 
trust  aforesaid,  which  said  goods,  wares,  and 
merchandise  had  come  into  the  possession, 
care,  and  control  of  the  said  L.  M.  Spencer 
by  virtue  of  his  being  the  agent,  employe, 
bailee,  and  trustee  of  an  express  trust  of  the 
said  Parlin  &  Orendorff  Company  as  afore- 
said. 

"Second  Count.  And  for  a  second  and 
further  count  comes  the  said  R.  A.  Cameron, 
in  the  name  and  on  behalf  of  the  state  of 
Kansas,  and  gives  the  court  to  understand 
and  be  informed  that  on  or  about  the  15th 
day  of  April,  1889,  in  the  county  of  Barber 
and  state  of  Kansas,  one  L.  M.  Spencer, 
whose  more  full  Christian  name  is  to  the  said 
county 'attorney  unknown,  was  then  and 
there  the  agent,  employe,  bailee,  and  trustee 
of  an  express  trust  of  a  certain  corporation 
duly  existing,  organized,  and  incorporated 
under  the  laws  of  the  state  of  Illinois,  and 
named  and  known  as  'Parlin  &  Orendorff 
Company,'  and  he.  the  said  L.  M.  Spencer, 
then  and  there  being  a  person  over  the  age 
of  sixteen  years;  and  that  the  said  L.  M. 
Spencer  was  theretofore,  to-wit,  on  the  7th 
day  of  February,  1889.  by  the  said  Parlin  & 
Orendorff  Company,  duly  appointed  as  such 
agent,  employe,  bailee,  and  trustee  of  an  ex- 
press trnst  for  the  said  Parlin  &  Orendorff 
Company,  and  so  continued  to  be  such  agent, 
employe,  bailee,  and  trustee  of  an  express 
trust,  under  and  by  virtue  of  the  said  ap- 
pointment, up  to  and  inclusive  of  the  said  15th 
day  of  April,  1889.  And  the  said  L.  M. 
Spencer,  on  or  about  the  15th  day  of  April, 
1889,  in  the  county  of  Barber  as  aforesaid, 
under  and  by  virtue  of  his  appointment  as 
such  agent,  employe,  bailee,  and  trustee  of 
an  express  trust,  did  have,  receive,  and  take 
into  his  possession  and  under  his  care,  of  and 
from  the  said  Farlin  &  Orendorff  Company, 
a  large  amount  of  goods,  wares,  and  mer- 
chandise theretofore  obtained  of  the  said  Par- 
lin &  Orendorff  Company,  under  and  by  vir- 
tue of  a  certain  provision  in  a  certain  con- 
tract in  writing,  duly  signed  by  the  said  de- 
fendant, L.  M.  Spencer,  which  said  provision 


is  in  the  words  and  flguresfollowing, to-wit: 
'All  goods,  and  the  proceeds  of  all  sales  of 
goods  received  under  this  contract,  whetlier 
the  proceeds  are  in  notes,  cash,  or  book-ac- 
counts, we  agree  to  hold  the  same  as  collat- 
eral security  in  trust,  ynd  for  the  benetit  of 
and  subject  to  the  order  of  Parlin  &  Oren- 
dorff Co.,  until  we  have  paid  in  full,  in  cash, 
all  our  obligations  due  the  said  Parlin  &  Or- 
endorff Co.,' — which  said  goods,  wares,  and 
merchandise  are  more  particularly  described 
as  follows,  to-wit:  [items  omitted;]  all  of 
the  aggregate  value  of  four  thousand  nine 
hundred  and  forty-nine  dollars  and  thirty- 
seven  cents,  ($4,949.<i7.)  And  the  said  L. 
M.  Spencer  the  said  property,  and  the  pro- 
ceeds thereof,  as  aforesaid,  then  and  there 
feloniously  and  fraudulently  did  take,  make 
way  with,  and  secrete,  with  tlie  intent  the 
said  property,  and  the  proceeds  thereof, 
unlawfully,  feloniously,  and  fraudulently  to 
embezzle  and  convert  to  his  own  use,  with- 
out the  assent  of  the  said  Parlin  &  Oren- 
dorff Company,  which  said  goods,  wares, 
and  merchandise  had  come  into  the  posses- 
sion, cure,  and  control  of  the  said  L.  M.  Spen- 
cer, under  and  by  virtue  of  his  being  the 
agent,  employe,  bailee,  and  trustee  of  an  ex- 
press trust  of  the  said  Parlin  &  Orendorff 
Company,  contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided. 

"R.  A.  Camkuon,  County  Attorney. 

"State  of  Kansas,  Barber  County — ss.:  B< 
A.  Cameron,  being  fii-st  duly  sworn,  deposes 
and  says  that  he  is  the  county  attorney  of 
Barber  county,  Kansiis ;  that  he  has  read  the 
above  and.  foregoing  information;  that  the 
facts  and  statements  therein  set  forth  are 
true,  as  he  is  informed  and  verily  believes. 
"R.  A.  Cameron. 

"Subscribed  and  sworn  to  before  me,  this 
8th  day  of  May,  1889. 

"Fbank  Holmes, 

"Clerk  of  the  District  Court." 

The  defendant  filed  his  motion  to  qnash 
upon  the  fullowing  grounds:  "(1)  Becauss 
the  information  is  not  direct  and  certain  as 
regards  the  offenses  charged;  (2)  because  the 
offenses  therein  pretended  to  be  charged  are 
not  clearly  set  forth  in  plain  and  concise  lan- 
guage, without  repetition;  (3)  because  the 
offenses  pretended  to  be  charged  are  not 
staled  with  such  a  degree  of  certainty  that 
the  court  may  pronounce  judgment  upoa 
conviction,  according  totherij^htof  the  case; 
(4)  because  of  thedujilicity;  (5)  because  the 
same  do  not  state  facts  suHicient  to  constitute 
an  offense  against  tlie  laws  of  the  state  of 
Kansas;  (6)  because  said  defendant  did  not 
have  a  preliminary  examination  upon  the 
charges  therein  set  forth,  as  does  and  will 
appear  upon  the  face  of  the  transcript  and 
papers  of  the  examining  magistrate  filed 
herein,  and  upon  which  the  information  in 
this  action  is  based. "  The  motion  was  sus- 
tained by  the  court,  and  the  defendant  dis- 
charged. The  state  excepted  to  the  rulings 
and  decision  of  the  court,  and  brings  the  case 
here. 
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S.  A,  Catneron  and  Sample  dt  Long,  for 
the  State.    Thomas  George,  for  appellee. 

HoBTON,  C.  J.,  {e^^ter  stating  the  facts  as 
abof)e.)  The  defendant  in  the  court  below 
presented  a. motion  to  qnash  and  set  aside 
the  information.  This  motion  was  sustained, 
and  thereupon  the  state  asked  leave  to  amend 
the  information,  which  request  was  denied. 
No  brief  has  been  filed  upon  the  part  of  the 
defendant,  nor  any  appearance  made  by  him 
in  this  court,  and  therefore  it  is  impossible 
to  determine  from  the  record  the  grounds 
npon  which  the  district  court  acted.  We 
have  examined  the  information,  and  it  seems 
to  us  sutncient.  Our  attention  is  not  called 
to  any  alleged  defects.  If  it  were  defective, 
the  application  to  amend  should  have  been 
granted.  Section  72  of  the  Criminal  Code 
provides  that  "an  information  may  be 
amended  in  matter  of  subslance  or  form  at 
any  time  before  the  defendant  pleads,  with- 
out leave.  The  information  may  be  amended 
on  the  trial  as  to  all  matters  of  form,  at  the 
discretion  of  the  court,  when  the  same  can 
be  done  without  prejudice  to  the  rights  of 
the  defendant.  No  amendment  shall  cause 
any  delay  of  the  trial,  unless  for  good  cause 
shown  by  affidavit."  The  information  was 
evidently  drawn  under  section  88  of  the 
Crimes  Act,  (Comp.  Laws  1885,  p.  335.)  The 
yenue  is  properly  laid.  The  full  given  name 
of  the  defendant  is  not  stated ;  but  the  reason 
for  this  omission  is  given,  and  is  sufficient. 
The  offense  is  alleged  to  have  been  committed 
within  the  time  fixed  by  the  statute  of  limit- 
ations for  the  commencement  of  the  action, 
and  in  the  county  and  state  within  which 
the  offense  was  triable.  The  defendant  is 
alleged  to  have  been  the  agent,  employe, 
bailee,  and  trustee  of  an  express  trust  of  a 
certain  corporation  therein  named.  It  is 
stated  that  under  and  by  virtue  of  his  ap- 
pointment as  such  agent,  employe,  bailee, 
and  trustee  of  the  corporation  he  had  in  his 
possession  and  under  liis  care  a  large  amount 
of  the  property  of  the  corpomtion.  This 
property  is  particularly  described  and  set  out. 
Its  value  ia  stated  to  be  $4,949.37.  It  is 
further  alleged  that  the  defendant  felonious- 
ly took,  embezzled,  and  converted  to  his  own 
use  this  property,  which  had  come  into  his 
possession  by  virtue  of  bis  being  the  said 
agent,  employe,  bailee,  and  trustee  of  an  ex- 
press trust  of  the  corporation. 

The  second  count  of  the  information  is 
like  the  first,  with  the  exception  that  it  is 
therein  charged  that  the  defendant  feloniously 
took,  made  way  with,  and  secreted  the  said 
property  with  the  intent  to  embezzle  and 
convert  the  same  to  his  own  use.  Under  the 
authority  of  State  v.  Lillie,  21  Kan.  728,  it 
Was  proper  to  charge  the  defendant  with  em- 
bezzling certain  property  received  by  him  as 
agent,  employe,  bailee,  and  trustee  of  the 
corporation.  If  the  motion  to  quash  the  in- 
formation be  considered  in  the  nature  of  a 
plea  in  abatement  upon  the  ground  of  no 
jtroper  preliminary  examination  having  been 
Y.23P.no.3— 11 


bad,  the  point  is  not  tenable.  In  State  t. 
Spaulding,  24  Kan.  1,  the  syllabus  reads: 
"A  preliminary  examination  was  had  upon 
a  complaint  charging  defendant  with  the 
embezzlement,  as  city  clerk,  of  certain  mon- 
eys of  the  city  of  Leaven  worth.  Afterwards 
an  information  was  filed  containing  several 
counts,  each  charging  the  embezzlement  of 
the  same  moneys  at  the  same  time,  and  as 
the  property  of  the  same  party,  but  differing 
in  this,  that  one  charged  him  with  embez- 
zling as  clerk,  another  as  agent,  another  as 
servant  and  so  on.  Held,  that  a  special  plea, 
that  defendant  had  bad  no  preliminary  ex- 
amination, except  upon  the  charge  of  em- 
bezzling as  clerk,  and  that  therefore  all  the 
the  other  counts  should  be  stricken  out,  was 
properly  overruled."  The  order  and  judg- 
ment of  the  district  court  will  be  reversed, 
and  the  cause  remanded;  aU  the  justices  con- 
curring. 


(48  Kan.  157) 

SEcuKrrr  Intestment  Co.  et  al.  ▼.  Lote. 

(Supreme  Court  of  Kansas.  Feb.  8, 1890.) 
Report  and  Casb  Uads — Timb  07  Takhto. 
Where  a  motion  to  extend  the  time  pranted 
for  making  and  serving  a  case  for  the  supreme 
court  is  dulj  filed,  but  is  not  submitted  to  the  court 
until  the  time  already  granted  has  elapsed,  the 
court  has  no  authority  to  make  any  further  ex- 
tension. 

Error  from  district  court,  Cowley  county; 
M.  G.  TR0TJ7,  Judge. 

Petition  in  error  by  Security  Invastment 
Co.,  James  Benedict,  £.  £.  Meeker,  F.  P. 
Schiffbauer,  and  &.  F.  Childs  against  John 
Love. 

Haokney  <&  Asp,  for  plaintifEs  in  error.  J. 
C.  Stanles  and  /.  ifaok  Love,  for  defendant 
In  error. 

Per  CiTRiAH.  On  January  11,  1889,  the 
judgment  in  this  case  was  rendered  in  the 
district  court  of  Cowley  county,  in  favor  of 
the  plaintiff  below,  John  Love,  who  is  now 
the  defendant  in  error,  and  against  the  de- 
fendants below,  who  are  now  the  plaintiffs  in 
error,  an^  on  January  15,  1889,  a  motion 
filed  by  the  defendants  below  for  a  new  trial 
was  overruled,  and  90  days  were  given  to  the 
defendants  within  which  to  make  and  serve 
a  case  for  review  in  the  supreme  court.  On 
February  10, 1889,  the  defendants  filed  a  mo- 
tion in  the  district  court  for  the  purpose  of 
procuring  an  order  of  the  court  further  ex- 
tending the  time  for  making  and  serving  a 
case  for  the  supreme  court.  On  May  3, 1(^9, 
this  motion  was  submitted  to  the  court,  and 
the  court  granted  the  motion,  and  a  journal 
entry  was  made  giving  to  the  defendants 
"sixty  days,  in  addition  to  the  time  heretofore 
given,  to  make  and  serve  a  case  made  for  re- 
view for  the  supreme  court."  On  June  29, 
1889,  the  above  journal  entry  was  amended 
so  as  to  give  the  defendants  60  days  from 
May  3, 1889,  within  which  to  make  and  serve 
a  case  for  the  supreme  court.  The  case  was 
made  and  served  on  July  2,  1889,  and  on  Oc- 
tober 22,  1889,  the  case,  with  a  petition  in 
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erro. .  was  brought  to  this  court,  and  the 
pUiiiitifl  below,  who  is  now  the  defendant  in 
error,  now  moves  to  dismiss  sucli  case  and 
t)ie  petition  in  error  from  this  court,  for  the 
reason  that  the  case  was  not  made  and  served 
within  proper  time.  We  thinlv  the  motion 
must  be  sustained.  We  do  not  tbinl{  that  the 
mere  filing  of  a  motion  in, a  court  to  extend 
the  time  for  malcing  a  case  for  the  supreme 
court  can  have  the  effect  to  so  extend  the  time, 
nor  even  to  extend  the  power  or.jurisdiction 
of  the  court  or  judge,  so  that  the  court  or 
judge  could  entertain  tlie  motion  to  extend 
the  time  after  the  time  fixed  by  law  or  by  a 
previous  order  of  the  court  or  judge,  within 
which  the  case  should  have  been  made  and 
I  served,  had  alreadyexpired.  Under  the  orig- 
inal order  of  the  court  the  defendants  below 
had  up  to  April  15,  1889,  within  which  to 
make  and  serve  a  ctise  for  the  supreme  court, 
and  up  to  tliat  time  tlie  court  or  judge  hH(i 
the  power  to  extend  such  time  further;  but 
when  that  time  passed,  then  the  court  or 
judge  had  no  further  power  to  extend  the 
time.  Such  power  had  then  passed  away 
forever.  Insurance  Co.  v.  Koons,  26  Kan. 
215.  The  mere  filing  of  a  motion  in  the 
court  witliout  submitting  it  to  the  court  or 
judge,  or  even  calling  the  attention  of  the 
court  or  judge  to  the  same,  could  certainly 
not  have  the  effect  to  extend  the  ()ower  of  tlie 
court  to  grant  a  further  extension  of  time, 
after  the  time  given  by  the  previous  order 
had  elapsed.  The  motion  of  thedefendant  in 
error  to  dinmiss  this  case  from  this  court  will 
.  be  sustained,  and  the  case  dismissed. 


(U  Kan.  188) 

In  re  Tillery  et  al. 

{Supreme  Court  cif  Kansas.    Feb.  8, 1890.) 

Statctbs— Repeal— SuMMOJJiKO  o»  Oband  Jubt. 
In  February,  1889,  and  under  chapter  167  of 
the  Laws  of  1S87,  a  grand  jury  was  reRularly  or- 
dered, drawn,  and  summoned.  On  March  8, 1889, 
a  new  act  took  effect,  (Laws  1889,  c.  153,)  wbicti 
provided  in  substance,  among  other  things,  that 
no  grand  jury  should  be  ordered,  drawn,  or  sum- 
moned except "  when  a  petition,  signed  by  one  hun- 
dred of  the  tax-payers  of  the  county,  praying  for 
said  grand  jury,  shall  be  presented  to  tne  judge  of 
the  district  court  of  said  county  at  least  twelve 
days  before  the  commencement  of  the  term  of  court 
at  which  such  grand  jury  may  be  desired  by  said 
petitioners. "  The  old  law  was  repealed.  The  only 
new  thing  in  the  new  law  was  the  requirement 
that  a  petition,  as  above  mentioned,  should  be  pre- 
sented to  the  judge  before  he  ordered  the  grand 
jury.  In  less  than  12  days  after  the  taking  effect 
of  the  new  law,  and,  indeed,  within  lU  days  there- 
after, and  on  March  18,  1889,  the  district  court  coa- 
veoed;  and  on  the  next  day  the  grand  jury  previ- 
ously drawn  and  summoned  were  impaneled  and 
•worn,  and  served  as  a  grand  jury.  Held,  under 
section  1  of  the  act  relating  to  the  construction  of 
statutes,  that  the  proceedings  in  ordering,  draw- 
ing, and  summoning  the  grand  jury  which  took 
place  before  the  taking  effect  of  the  new  act  were 
not  destroyed  b^  the  taking  effect  of  such  act,  and 
that  the  grand  lury  impaneled  and  sworn  after  the 
taking  effect  of  tbe  new  act  was  a  legal  and  valid 
grand  jury.  Hobtom,  C.  J.,  dissenting. 
(8]/iIa{m«  bv  t/M  Court) 

Original    proceeding    in    Tidbeaa   corpus. 
Petition  refused. 


Ovsar  Fotut,  for  petitioners.  H.  A.  Sw- 
ing and  C.  B.  Benton,  for  respondent. 

Yalbntine,  J.  This  is  a  proceeding  in 
habeas  eorpru,  brought  originally  in  this 
court  by  John  Tillery,  Cary  Crisler,  Kichard 
C.  Mattox,  Jesse  Ponl,  Calvin  Ford,  and  J. 
W.  Drake,  wherein  it  is  set  forth  that  D.  D. 
Britton,  the  sheriff  of  Allen  county,  is  un- 
lawfully restraining  the  petitioners  of  their 
liberty.  The  sheriff  makes  return  that  he  is 
holding  each  of  the  petitioners  under  a  state 
warrant  issued  from  the  district  court  of  Al- 
len  county,  upon  an  indictment  charging  each 
of  the  petitioners  with  the  commission  of  the 
crime  of  murder.  Both  the  warrant  and  the 
Indictment  appear  to  be  regular  and  valid; 
but  the  petitioners  claim  that  the  grand  jury 
which  found  and  returned  the  indictment 
were  not  legally  impaneled,  and  were  not  in 
fact  a  grand  jury,  and  therefore  that  the  im- 
prisonment of  the  petitioners  upon  such  in- 
dictment is  unlawlul.  The  facts  appear  to 
be  substantially  as  follows;  On  February  4, 
1889,  and  in  accordance  witit  the  laws  of 
Kansas  as  they  then  existed,  (Laws  1887,  c. 
167,)  a  grand  jury  was  rcKularly  ordered  and 
drawn,  and  was  afterwards  summoned  to  at- 
tend the  March  term  of  the  district  court  of 
Allen  county,  wliicli  was  to  convene  on  March. 
18,  1889.  Afterwards,  and  on  February  27, 
1889,  a  new  act  relating  to  grand  juries  was 
passed  by  the  legislature,  which  act  took 
effect  on  March  8,  1889.  Laws  1889,  c.  153. 
Afterwards,  and  on  March  18.  1889,  the  dis- 
trict court  of  Allen  county  convened  in  regu- 
lar session ;  and  on  the  next  day  the  grand 
jury  previously  drawn  and  summoned  for 
such  terra  were  impaneled  and  sworn,  and 
commenced  to  serve,  as  a  grand  jury.  On 
March  30,  1889.  such  grand  jury  returned 
the  indictment  aforesriid,  charging  the  peti- 
tioners with  the  offense  of  committing  mur- 
der in  the  first  degree.  On  April  1,  1889. 
the  warrants  were  issued  under  which  the 
petitioners  are  now  held  in  custody. 

The  new  act  purports  to  be  an  amendment 
of  section  1  of  the  old  act,  and  repeals  sec- 
lions  1  and  4  of  the  old  act  by  the  use  of  the 
following  words:  "Sec.  2.  Sections  one  and 
four  of  chapter  one  hundred  and  sixty-seven 
of  the  Session  Laws  of  1887  be,  and  the  same 
are,  hereby  repealed."  The  grand  jury  were 
regularly  ordered,  drawn,  summoned,  impan- 
eled, and  sworn  as  provided  by  the  old  act; 
and  they  were  also  regularly  ordered,  drawn, 
summoned,  impaneled,  and  sworn  as  provid- 
ed by  tlie  new  act,  except  that  there  was  no 
petition  filed  or  presented  to  the  district  judge 
praying  for  a  grand  jury,  as  tbe  new  act  re- 
quires. Under  the  new  act,  a  grand  jury  is 
never  ordered,  drawn,  or  summoned  except 
"when  a  petition  signed  by  100  of  the  tax- 
payers of  the  county,  praying  for  said  grand 
jury,  shall  be  presented  to  the  judge  of  the 
district  court  of  said  county  at  least  twelve 
days  before  the  commencement  of  ttie  term 
of  court  at  which  such  grand  jury  may  be 
desired  by  said  petitioners."    Such  a  peti- 
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tion  was  never  presented  to  the  judge  of  the 
district  court  in  this  case,  and,  indeed,  could 
not  have  been,  under  any  statute;  for  tlie 
new  act  did  not  take  efCect  1'^  days  before  the 
comni<*ncement  of  that  term  of  court,  and  the 
old  act  did  not  require  any  such  petition. 
And  for  the  reason  that  no  such  petition  was 
presented,  and  for  no  other  reason,  it  is  now 
claimed  by  the  petitioners  that  all  of  tlie  pro- 
ceedings  connected  with  or  relating  to  the 
grand  jury  were  and  are  utterly  null  and 
void.  On  the  other  side,  and  by  the  state  of 
Kansas,  it  is  claimed  that  all  the  proceedings 
in  ordering,  drawing,  summoning,  impaiiel- 
ifig,  and  swearing  the  grand  jury,  and  their 
finding  and  returning  the  indictment,  and 
the  issuing  of  the  warrant,  and  the  imprison- 
ment of  the  petitioners  thereon,  were  and  are 
wholly  and  entirely  legal  and  valid,  for  the 
following  reasons:  Each  and  all  of  these 
proceedings,  events,  occurrences,  or  whatever 
they  may  be  called,  were  each  severally  legal 
and  vahd  at  the  time  when  they  each  took 
place,  and  were  each  in  conformity  with  the 
laws  of  Kansas  which  were  in  force  when 
each  took  place,  and  the  change  in  the  laws 
during  the  time  while  they  were  taking  place 
did  nut  invalidate  or  render  void  any  of  them. 
And  the  state,  in  support  of  this  claim,  re- 
fers, among  other  thingrt,  to  section  1  of  the 
act  of  the  legislature  concerning  the  construc- 
tion of  statutes,  which  act  was  passed  in 
1868.  and  is  still  in  force,  and  provides, 
among  other  things,  as  follows:  "t^ection  1. 
In  the  construction  of  the  statutes  of  this 
state,  the  following  rules  shall  be  observed, 
unless  such  construction  would  be  inconsist- 
ent with  the  manifest  intent  of  the  legis- 
l:ttiire,  or  repugnant  to  the  context  of  the 
statute:  First.  The  repeal  of  a  statute  dues 
not  revive  a  statute  previously  repealed,  nor 
does  such  repeal  affect  any  right  which  ac- 
crued, any  duty  imposed,  any  penalty  in- 
curred, nor  any  proceeding  commenced  un- 
der or  by  virtue  of  the  statute  repealed.  The 
provisions  of  any  statute,  so  far  as  they  are 
the  same  as  those  of  any  prior  statute,  shall 
be  construed  as  a  continuation  of  such  pro- 
visions, and  not  as  a  new  enactment."  Comp. 
Laws  18ti5,  p.  919.  This  and  similar  statutes 
have  often  been  construed  by  the  supreme 
court.  See  the  following  cases:  Gordon  v. 
State,  4  Kan.  489;  Willetls  v.  Jeflfries,  5  Kan. 
473;  Bowniau  v.  Cockrill,  6  Kan.  327;  Gille- 
land  v.  ijcliuyler,  9  Kan.  669;  State  v.  Boyle, 
10  Kan.  113, 116, 117:  Morgan  v.  Chappie,  Id. 
224;  State  v.  Crawford,  11  Kan.  32;  City  of 
Troy  V.  R?ilro.-id  Co.,  Id.  619,  531;  Jen- 
ness  v.  Cutler,  12  Kan.  511,  612;  In  re  Pettv, 
22  Kan.  477,  481, 487,  488;  Society  v.  Welch, 
26  Kan.  632,  640,  641;  Jockers  v.  Borgnian, 
29  Kan.  109, 112, 113;  Board  v.  Linscott,  30 
Kan.  240,  260,  261,  1  Pac  Rep.  81;  State  v. 
Commissioners,  31  Kan.  460, 2  Pac.  Rep.  562; 
State  v.  Showers,  34  Kan.  269-271,  8  Pac. 
Rep.  474.  It  would  seem  that  the  word  "  pro- 
ceCKiing,"  as  used  in  the  statute,  relating  to 
the  constrnction  of  statutes,  is  broad  enough 
to  include  any  proceeding;  and  it  is  certainly 


broad  enough  to  include  any  proceeding  of  a 
judicial  or  oiflcial  character.  It  would  seem 
that  it  should  include  thd  proceedings  of  any 
court,  or  any  official  board,  or  any  ofScer; 
and  there  is  some  room  for  a  claim  that  it 
might  include  still  other  proceedings.  In  the 
case  of  Gordon  v.  State,  4  Kan.  489,  it  was 
held  by  the  supreme  court,  in  construing  a 
similar  statute,  that  the  word  would  not  ap- 
ply to  county-seat  proceedings;  and  the  decis- 
ion in  that  case  was  followed,  though  re- 
luctantly, in  the  case  of  State  v.  Commission- 
ers, 31  Kan.  460,  2  Pac.  Rep.  562.  There  is 
no  other  decision  in  Kansas  that  attempts  to 
limit  the  signification  or  meaning  of  the' 
word  "proceeding."  In  the  ease  of  Bowman 
V.  Cockrill,  6  Kan.  327*  the  supreme  court,  in 
construing  section  113,  c.  118,  Laws  1866, 
used  the  following  language,  to-wit:  "Sec- 
tion 113  of  this  new  act  contains  a  saving 
clause  which  reads  as  follows:  'AH  proceed- 
ings, titles,  etc.,  not  completed  at  the  time 
of  the  taking  effect  of  this  act  shall  be  car- 
fied  to  final  determination  and  execution  ac- 
cording to  the  laws,  in  force  under  which 
they  originated.'  The  case  of  Gordon  v. 
State,  4  Kan.  489,  referred  to  by  the  plaintiff 
below,  has  no  application  in  this  case.  The 
word  '  proceedings '  in  the  statute  referred  to 
in  that  case  (Comp.  Laws,  838)  may  mean 
judicial  proceedings;  but  the  word  'proceed- 
ings '  in  said  saving  clause  undoubtedly  means 
tax  proceedings,  the  same  as  it  does  in  that 
clause  of  section  10,  c.  198,  Comp.  Laws,  p. 
878,  which  reads  as  follows:  'Such  deed, 
duly  witnessed  and  acknoivledged,  shall  be 
prima  facie  evidence  of  the  regularity  of 
such  proceedings,  from  the  valuation  of  the 
land. by  the  assessor,  inclusive,  up  to  the  ex- 
ecution of  the  deed.'" 

The  legislature  of  Kansas  has  often  used 
the  word  "proceedings"  in  a  manner  to  show 
that  it  meant  tax  proceedings;  and  the  very 
same  legislHtii  re  that  passed  the  alx>ve-men- 
tioned  act  of  1868,  concerning  the  construc- 
tion of  statutes,  also  passed  an  act  concern- 
ing assessment  and  taxation,  in  which  act  It 
used  the  word  meaning  tax  proceedings. 
Gen.  St.  1868,  c.  107,  8  112.  In  the  case  of 
Morgan  y.  Chappie,  10  Kan.  224,  it  is  held 
that  the  word  "proceeding,"  as  used  in  the 
act  relating  to  the  construction  of  statutes, 
applies  to  mei-hanics'  liens  filed.  In  the  case  of 
City  of  Troy  v.  Railroad  Co.,  11  Kan.  531,  itis 
held  that  the  statute  applies  to  city  ordi- 
nances; and  in  such  case  the  following  lan- 
guage is  used:  "Since  the  decision  in  Gor- 
don V.  Slate,  4  Kan.  489,  the  legislature  has 
established  a  new  rule  as  to  the  effect  of 
changes  in  the  statutes.  The  last  sentence 
of  the  first  paragraph  of  section  1,  c.  104, 
Gen.  St.  p.  999,  reads:  '  The  provisions  of  any 
statute,  so  far  as  they  are  the  same  as  those 
of  any  prior  statute,  shall  be  construed  as  a 
continuation  of  such  provisions,  and  not  as 
a  new  enactment.'"  In  the  case  of  Soci- 
ety V.  Welch,  26  Kan.  632,  640,  641. 
it  is  held,  under  the  foregoing  statute,  as 
follows:  "Proceedings  commenced  by  a  life 
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Insurance  eompany  to  obtain  the  right  to 
discontinue  its  business  in  the  state  of  Kan- 
sas, and  to  withdraw  its  securities  from  the 
state  treasury,  commenced  under  section  20, 
[of  the  insurance  act,]  before  it  was  amended 
m  1881,  are  not  destroyed  or  obliterated  by 
the  amendment  of  the  section,  and  by  the 
repeal  of  the  original  section;  but  the  pro- 
ceedings are  as  valid  as  though  no  repeal  liad 
been  had. "  In  the  case  of  Board  t.  Llnscott, 
30  Kan.  240,  260.  261,  1  Fac  Rep.  81,  it  is 
held,  under  the  foregoing  statute,  that  the 
change  of  the  boundary  lines  of  counties  will 
not  invalidate  tax  proceedings  already  com- 
,  menced. 

It  is  admitted  by  the  petitioners  and  their 
counsel,  that  the  word  "proceedings,"  as  used 
in  the  stHtiite  relating  to  the  construction  of 
statutes,  will  include  a  judicial  proceeding. 
N'ow,  is  not  tlie  ordering,  drawing,  and 
summoning  of  a  grand  Jury  a  Judicial  pro- 
ceeding? No  grand  Jury  could  be  drawn 
under  the  old  law,  and  cannot  be  drawn  un- 
der the  present  law,  except  upon  the  order  of 
the  judge  of  the  district  court.  The  grand 
jury  must  attend  the  court,  and  all  their  pro- 
ceedings and  business  have  an  intimate  con- 
nection with  the  court.  The  ordering,  draw- 
ing, summoning,  and  impaneling  of  a  grand 
jury  are  a  portion  of  the  proceedings  provided 
for  by  law  whereby  criminal  prosecutions  are 
commenced  in  the  district  court;  and  it  would 
certainly  seem  fair  to  call  them  judicial  pro- 
ceedings. The  petitioners,  wesiippose,  would 
answer  that  they  are  not  proceedings  connect- 
ed directly  with  their  particular  cases;  but 
this,  we  think,  does  not  make  any  material  dif- 
ference. They  are  nevertheless  proceedings, 
and  judicial  proceedings;  and  the  statute 
does  not  require  that  they  should  be  connect- 
ed directly  with  any  particular  case  or  cases. 
And,  further,  they  were  valid  when  they  took 
place;  and  we  think  they  are  valid  still.  In 
this  connection,  we  might  state  that  the 
statute  does  not  say  that  no  grand  jury  shall 
be  impaneled  or  sworn  unless  the  petition 
above  mentioned  has  first  been  presented  to 
the  jndge  of  the  court.  It  simply  says,  in 
substance,  that  no  grand  jury  shall  be  or- 
dered, drawn,  and  summoned  unless  such  a 
petition  has  first  been  presented.  Now,  the 
ordering,  drawing,  and  summoning  of  the 
grand  jury  had  already  been  done,  and  le- 
gally done,  bevore  the  statute  took  effect;  and 
we  do  not  think  that  the  taking  effect  of  the 
statute  had  the  effect  to  overturn  or  destroy 
what  had  already  been  done.  Tlie  new  stat- 
ute could  not  have  been  complied  with  in  the 
present  case  at  all.  It  took  effect  only  10 
days  before  the  court  convened,  while  under 
it  the  petition  must  be  presented  to  the  judge 
atleast  12days before thecourt convenes.  We 
do  not  think  that  the  statute  was  intended  to 
be  retroactive  in  its  operation.  Suppose  that 
the  statute  had  not  taken  effect  until  after 
the  grand  jury  had  been  impaneled  and 
sworn.  Would  the  taking  effect  of  the  stat- 
ute then  have  destroyed  the  grand  jury?  Or 
suppose  that  the  statute  had  not  taken  effect 


until  after  the  indictment  found  in  the  present 
case  had  been  returned  and  filed  in  the  court. 
Would  the  taking  effect  of  the  statute  at  that 
time  have  invalidated  the  Indictment?  We 
do  not  think  th'at  the  change  in  the  statute 
in  the  present  case  affected  the  grand  jury  in 
the  least.  This  proceeding  will  be  dismissed, 
and  the  petitioners  remanded  to  the  custodj 
of  the  sheriff. 

Johnston,  J.,  concurring. 

HoBTOM,  C.  J.,  dissenting. 


as  Kan.  1S») 


In  re  Beokwith. 


Oupreme  Court  of  Kansas.    Feb.  8,  ISBO.) 
Pabekt  i.KD  Child— CcsTODT  or  Childbih. 
The  cases  of  Cbapsky  v.  Wood,  26  Kan.  OSO, 
and  In  re  Bullen,  28  Kan.  781,  followed. 
(SyUdtnu  by  the  Court.) 

Original   proceedings  in  hdhaaa  oorpus. 

The  petition  denied. 

Keller  &  Noble,  for  petitioner.  Hayden  d 
Bayden  and  Broderiok,  Rafter  &  Jtobituon, 
for  respondent. 

Feb  GtmiAM.  This  is  an  application  in 
habeas  oorpus,  brought  in  •  this  court  by 
George  A.  Beckwith  for  the  possession  of 
■Iiis  minor  child,  Leonard  N.  Beckwith,  aged 
13  years.  George  A.  Beckwith  resides  at 
Malta,  Ohio.  Grove  B.  Beckwith,  who  has 
the  custody  and  control  of  Leonard  N.  Beck- 
with, resides  at  Holton,  in  this  state.  He  is 
a  son  of  George  R.  Beckwith,  and  a  brother 
of  Leonard  N.  On  oi  about  the  8th  day  of 
November,  1888,  Grove  R.  Beckwith  visited 
his  father's  home  in  Ohio,  and,  finding  bis 
mother,  Sarah  L.  Beckwith,  in  poor  hetilth, 
with  the  consent  and  approval  of  his  father, 
brought  her  and  bis  brother  Leonard  K. 
and  bis  sister  Fannie  to  Holton  at  his  own 
expense.  The  mother  died  at  Holton  on  the 
9th  of  August,  1889.  A  short  time  before 
her  death  she  requested  her  son  Grove  R.  to 
keep  the  custody  and  control  of  bis  brother 
Leonard  N.,  and  to  properly  care  for  and 
educate  him,  and  not  allow  him  to  return  to 
his  fatiier  in  Ohio.  This  Grove  R.  Beckwith 
promised  to  do.  After  the  death  of  his 
mother.  Grove  R.  applied  to  the  probate 
court  of  Jackson  county  to  be  appointed 
gnardian  of  the  person  and  estate  of  Leonard 
N.  Beckwith,  and  on  the  27th  day  of  August, 
1889,  the  probate  court  of  Jackson  county 
appointed  him  his  guardian.  On  the  29th 
day  of  August,  1889,  George  A.  Beckwith 
came  to  Holton  and  stated  to  his  son  Grove 
R.  that  be  bad  come  to  obtain  possession  of 
Leonard  N.  Grove  R.  then  told  him  he 
promised  his  mother  in  her  last  illness,  and 
after  she  knew  she  was  approaching  death, 
to  keep  and  care  for  Leonard  N.,  and  in  pur^ 
suance  of  that  promise,  and  at  Leonard's 
request,  he  had  been  appointed  his  guardian. 
George  A.  then  applied  to  the  probate  court 
for  an  order  requiring  Grove  R.  to  give  ui 
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itdditional  bond  in  the  sum  of  $500,  condi- 
tioned that  he  would  care  for  and  educate 
Leonard  N.  without  charge  to  him.  Pend- 
ing this  application,  and  before  any  order 
was  made  by  the  probate  court,  Grove  R. 
voluntarily  gave  the  additional  bond,  which 
on  tlie  SOtli  day  of  August,  1889,  was  filed 
and  approved  by  tlie  probate  court.  George 
A.  Beckwith  is  by  occupation  a  drayman. 
He  is  a  poor  man,  livinj;  in  a  rented  house. 
He  is  somewhat  intemperate  in  iiis  habits, 
and  often  uses  vulgar  and  profane  language 
in  bis  family.  He  lias  living  with  him  in 
Ohio  one  son  and  one  daughter,  both  nearly 
of  age.  His  daughter  expresses  her  inten- 
tion of  leaving  her  father,  and  of  coming  to 
Kansas  as  soon  as  she  is  of  age.  Grove  R. 
Becliwith  is  a  young  man  of  about  25,  of 
good  business  habits,  sober,  and  industrious. 
He  is  clerking  in  a  drug-store,  and  is  living 
in  Holton,  having  with  him  two  of  his  sis- 
ters. One  teaches  school,  and  the  other  takes 
care  of  the  house  and  does  the  work  for  the 
family.  Grove  R.  and  his  sisters  in  Kansas 
are  very  much  attached  to  their  younger 
brother,  Leonard  N.  Grove  R.  is  willing 
and  anxious  to  retain  the  custody  of  his 
brother,  and  will  support  and  educate  htm 
until  he  is  capable  of  taking  care  of  himself. 
He  has  given  a  bond  of  $500  to  relieve  the 
father  from  all  expense  for  his  board,  cloth- 
ing, and  education.  Leonard  N.  expresses  a 
decided  preference  to  remain  in  Kansas  with 
his  older  brother.  It  has  already  been  de- 
cided in  this  court  that  "a  parent's  riglit  to 
the  custody  of  a  child  is  not  like  the  right  of 
property,  an  absolute  and  uncontrollable 
right.  It  will  never  be  enforced  where  its 
enforcement  will  obviously  destroy  the  hap- 
piness and  well-being  of  the  child."  Chapsky 
V.  Wood.  26  Kan.  650.  It  has  been  further 
decided  by  this  court  that  "above  all  things, 
[in  a  case  like  this,]  the  paramount  consid- 
eration is,  what  will  promote  the  welfare  of 
the  child?"     Id. ;  In  re  Bullen,  28  Kan.  781. 

After  considering  all  the  testimony  pre- 
sented in  the  case,  we  do  not  believe  that  the 
welfare  of  Leonard  N.  will  be  promoted  by 
his  being  taken  away  from  Grove  R.  Beck- 
with and  given  to  his  father  to  be  taken  to 
MiUta,  Ohio.  He  is  being  well  taken  care  of 
by  bis  brother  and  sisters  at  Holton.  He  is 
going  to  school,  and  is  surrounded  by  good 
influences.  Not  believing  it  to  be  wise  or 
proper  to  advise  or  consent  to  a  change  in 
the  custody  of  the  minor,  the  petition  of 
George  R.  Beckwith  will  be  denied,  and 
Leonard  N.  Beckwith  will  be  remanded  to 
the  custody  and  control  o^his  brother.  Grove 
li.  Beckwith.  George  A.  Beckwith,  the 
petitioner,  must  pay  the  costs  of  this  pro- 
ceeding. 

(«  Kan.  162)  

AtJiD  V.  MoAllasteb. 

ISupreme  Court  of  Kansas.    Jan.  11,  1890.) 

Taxation— Payment — Sale— Tax-Titles. 

1.  The  owner  of  three  quarter  sections  of  land 

that  have  been  assessed  and  taxed  as  entire  and 

•  omplete  quarter  sections  cannot  pay  taxes  on  an 


undivided  half  of  each  of  such  quarter  sections. 

2.  The  county  treasurer  has  no  authority  to 
sell  an  undivided  interest  in  real  estate  for  delin- 

?uent  taxes  and  charges.    The  case  of  Corbin  v. 
nslee,  24  Kan.  154,  followed. 

3.  A  tax-title  holder  who  seeks  to  recover  the 
possession  of  an  undivided  half  ol  three  quarter 
sections  of  land  by  an  action  of  ejectment  against 
the  original  owner,  and  is  defeated  in  such  action, 
is  entitled  to  bo  paid  by  the  successful  claimant 
the  amount  of  the  taxes,  together  with  the  proper 
charges,  interest,  and  costs  paid  by  him  to  procure 
his  invalid  tax-deeds;  and  such  taxes,  interest, 
costs,  and  chstrges  are  a  lien  upon  the  land  until 
they  are  paid  by  the  owner,  or  some  person  liable 
therefor. 

(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  .Jefferson  county;  Robkrt  Ciio- 
ziEB,  Judge. 

Mills  <£•  Wells,  for  plaintiff  in  error.  W. 
F.  Gilluly,  for  defendant  in  error. 

Simpson,  C.  Action  of  ejectment  by  Mo- 
Allaster  against  Aiild,  to  recover  possession 
of  the  undivided  half  of  three  quarter  sec- 
tions of  land  situate  in  Jefferson  county. 
McAllaster  claims  by  vi  rtue  of  three  tax-deeds 
executed  August  30,  1883,  and  filed  for  rec- 
ord February  1, 1887,  for  taxes  of  1878.  The 
action  was  commenced  on  the  25th  day  of 
August,  1887.  At  the  trial  at  the  October 
term,  1887,  McAllaster  offered  his  deeds  in 
evidence  to  prove  title.  They  were  objected 
to,  and  the  objection  sustained.  The  record 
doas  not  disclose  the  natnre  of  the  objection, 
or  the  cause  of  the  rejection  of  the  deeds  as 
evidence  of  title,  McAllaster  then  offered 
his  tax-deeds  in  evidence  to  show  the  amount 
of  taxes  he  had  paid.  The  deeds  were  ad- 
mitted for  this  purpose,  and  to  this  ruling  an 
exception  was  saved  by  Auld.  It  was  then 
admitted  by  the  parties  that  the  three  quarter 
sections  of  land  in  controversy  were  subject 
to  taxation  for  the  year  1878,  and  were  as- 
sessed and  entered  upon  the  tax-roll  of  the 
year  1878  separately,  and  as  entire  quarter 
sections,  and  that  the  undivided  half  of  each 
of  said  quarter  sections  was  entered  on  the 
sale  record  of  1879 as  delinquent  for  on^half 
the  taxes  assessed  against  said  lands  for  1878 
as  entire  or  full  quarter  sections.  No  other  ev- 
idence was  introduced  by  McAllaster.  Auld 
then  introduced  the  following  tax-receipt: 

"1,332.  Treasurer's  Office.  Jefferson  coun- 
ty, Kansas,  Oskaloosa,  Dec.  20,  1878.  Re- 
ceived of  1).  Auld  the  sum  of  thirty-one  and 
27-100  dollars,  being  full  of  taxes  on  the  fol- 
lowing-described property  for  A.  D.  1878: 


Deacrlp. 

M    71S 

1? 

-4 

Dnd.  of  S.  W.  M 

Kn 

¥100  1  $10  L'l 

N.  E.  V4 

3:1    7)8 
33    7  IS 

so 

80 

480  i     10  -Mt 

N.  W.  14 

480 

10  S3 

»31  27 

"[Signed]  A.  McLoutii,  County  Treas- 
urer.   By  I.  Southward,  Deputy." 

No  other  evidence  was  offered  by  either 
party.  The  trial  court  found  the  facts  as  fol- 
lows: 
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"(1)  That  the  land  described  in  plaintiff's 
petition,  to-wiC:  TbeS.W.ioC  section  28,  and 
the  N.  E.  i  and  the  N.  W.  J  of  section  33,  all 
in  township  7,  range  18,  in  Jefferson  county, 
state  of  Kansas,  was  subject  to  taxation,  and 
assessed  for  taxes,  for  the  year  A.  D.  1878, 
and  placed  upon  the  tax-rolls  of  said  county 
of  Jefferson  as  separate  and  full  quarter  sec- 
tions. (2)  That  on  the  20th  day  of  Decem- 
ber, 1878,  the  defendant,  David  Auld,  paid  to 
the  county  treasurer  the  sum  of  $31.27,  and 
received  a  receipt  therefor,  as  and  for  the  taxes 
of  the  undivided  half  of  each  of  the  tliree 
quarter  sections  above  named.  (8)  That 
thereafter  the  undivided  one-half  of  each  of 
said  quarter  sections  were  by  the  county 
treasurer  carried  on  tlie  tax-sale  record  of  the 
year  A.  D.  1879  as  being  delinquent  on  the 
undivided  one-half  of  each  of  said  quarter 
sections  for  the  year  1878,  and  on  the  2d  day 
of  September,  A.  D.  1879,  the  county  treas- 
urer of  Jefferson  county  offered  for  sale  the 
undivided  one-half  interest  in  each  of  the 
three  quarter  sections  aforesaid,  each  being 
offered  separately;  and  such  one-half  interest 
was  on  said  date,  by  said  county  treasurer, 
sold  to  J.  E.  McAIUster,  the  plaintiff  in  this 
suit,  and  certificates  of  sale  for  the  undivided 
one-half  interest  of  each  of  said  three  quar- 
ters issued  to  said  purchaser.  ,Tlie  taxes  paid 
at  the  date  of  sale,  and  subsequently  indorsed 
on  thecertiHcatcareas  follows,  with  amounts 
and  dates  of  pavment:  <  CertiflcateKo.  2,165. 
Undivided  i  o'f  S.  W.  J.  Sec.  28,  Town.  7, 
range  18.  Paid  September  2d,  1879,  «12.33.' 
Indorsed  on  certificate  January  16,  1880, 
$15.80.  '  Certificate  No.  2,16.7.  Undivided 
one-half  of  N.  E.  \,  Sec.  33,  Town.  7,  range 
18.  Paid  September  2,  1879,  »12.77.'  In- 
dorsed on  certificate  January  16,  1880, 
•18.96.     •  Certificate  No.  2,168.    Undivided 

J'  of  N.  W.  i.  Sec.  33,  township  7,  range  18. 
'aid  September  2d,  1879,  #12.77.'  Indorsed 
on  certificate  Jannary  16,  1880,  i|H8.96.  (4) 
Thereafter,  and  on  tlie  30th  day  of  August, 
A.  t).  1883,  the  county  clerk  issued  and  de- 
livered to  the  plaintiff  three  tax-deeds,  one 
deed  for  the  undivided  half  of  Oiich  of  the 
above-described  quarter  sections.  Each  of 
the  deeds  rec-ite  the  same  facts,  and  are  alike 
in  all  particulars,  except  the  description  of 
undivided  lialf  interest  in  different  tracts, 
and  the  amount  of  t'tixes.  Each  of  said  deeds 
were  filed  for  record,  in  the  othce  of  the  reg- 
ister of  deeds  in  and  for  Jefferson  county,  on 
the  1st  day  of  February,  1887,  and  recorded, 
respectively.  In  Volume  4  of  Tax-Dee«ls,  at 
pages  360,  363,  iind  365.  That  the  cost  of 
the  three  tax-<leeds,  and  recording  the  same, 

is* ." 

The  trial  court  found  the  following  con- 
clusions at  law:  (1)  The  plaintiff  has  no 
title  to  the  land  described  in  his  petition,  and 
is  not  entitled  to  the  possession  thereof.  (2) 
The  sales  made  by  the  county  treasurer,  and 
the  tax-deeds  issued  in  pursuance  thereof, 
are  void.  (3)  The  plaintiff  is  entitled  to 
judgment  for  the  taxes  paid  by  him,  with  in- 
ttrest  from  dates  of  payment  to  date  of  deeds 


at  the  rate  of  24  per  cent,  per  annum,  and  20 
per  cent,  after  date  of  deeds  to  the  date  of 
this  judgment,  with  costs  Of  deeds  and  re- 
cording the  same. " 

The  following  judgment  was  entered:  "It 
is  therefore  considered,  ordered,  and  adjudged 
by  the  court  here,  upon  the  conclusions  of 
fact  and  the  conclusions  of  law,  that  the 
plaintiff  have  and  recover  the  sum  of  $334.66, 
being  the  whole  amount  of  taxes,  interest, 
and  costs  by  said  plaintiff  paid,  and  to  him 
accrued,  to  this  date,  and  the  amount  of  tax- 
es, charges,  and  costs  paid  on  each  quarter 
section  aforesaid  be,  and  the  sacie  is  hereby, 
declared  and  adjudged  a  lien  on  each  of  said 
quarter  sections,  to-wit:  $103.10  on  the  S. 
W.  4  of  section  28  and  $115.20  on  the  N.  E. 
i  of  section  83,  and  $115.36  on  the  N.  W.  J 
of  section  33,  all  in  township  7,  range  18 
east,  in  the  county  of  Jefferson,  stale  of 
Kansas;  and  tliat.  Unless 'said  amount  is  paid 
in  to  the  clerk  of  this  court  in  thirty  days 
from  the  date  hereof,  that  an  execution  and 
order  of  sale  issue,  directed  to  the  sheriff 
of  said  county,  to  appraise,  advertise,  and 
sell  eacii  of  said  quarters,  respectively,  to  pay 
said  respective  judgment.  It  is  also  ordered 
and  adjudged  that  the  plaintiff  pay  all  the 
costs  made  in  this  case  to  this  date,  to  be 
taxed  by  the  clerk,  and  that  the  defendant 
pay  all  cosU  hereafter  made  to  collect  or  en- 
force said  lien." 

Auld  brings  the  case  here;  and  hisconnsel 
urges  as  errors  for  reversal — First,  that  the 
receipt  is  not  sufficient  to  sustain  the  finding 
of  the  court,  "that  on  the  20tli  day  of  Decem- 
ber, 1878,  the  defendant,  David  Auld.  paid 
to  the  county  treasurer  the  sum  of  $31.27, 
and  received  a  receipt  therefor,  as  and  for  the 
taxes  on  the  undivided  half  of  each  of  the 
three  quarter  sections."  Counsel  argue  this 
question  us  if  nothing  else  appeared  to  show 
the  amount  of  land  paid  upon  than  the  abbre- 
viation "Und.,"  while  the  receipt  itself  shows 
th.'it  only  80  acres  of  each  quarter  section  were 
paid  upon,  and  all  the  subsequent  entries  in 
the  sale-book,  the  sale,  and  the  deeds  show 
that  only  one-half  of  each  quartersectiun  was 
embraced  in  the  receipt. 

As  a  second  cause  for  reversal,  they  argue 
that  in  cases  where  there  has  been  no  legal 
sale  of  land  for  delinquent  taxes  the  only 
remedy  of  a  pMrchaser  at  such  a  sale,  or  pre- 
tended sale,  is  to  cause  the  county  coniinis- 
sionera  to  have  refunded  to  the  purchaserthe 
money  he  has  thus  expended;  that  it  is  only 
in  cases  in  which  it  is  proper  that  a  sale  is  to 
be  had  that  a  purchaser  can  have  any  remedy 
against  the  land,  or  the  owner  thereof.  Cor- 
bin  v.  Young.  24  Kan.  201,  is  cited:  and  it  is 
said  that  the  following  language  of  the  court 
in  that  case  is  very  signilicant:  "If  his  deed 
be  adjudged  invalid,  as  in  this  case,  on  ac- 
count of  a  defect  in  the  sale,  then,  under 
section  146,  he  may  recover  his  money,  and 
10  per  cent,  interest,  from  the  county."  This 
language  occurs  in  connection  with  a  state-- 
nient,  made  by  the  judge  writing  the  opinion, 
of  the  remedies  the  lax-title  holder  in  this 
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particular  case  wonld  have  to  recover  the 
taxes  and  interest  if  he  had  brought  a  legal 
action,  instead  of  filing  a  petition  to  quiet 
title,  and  cannot  possibly  bear  tlie  construc- 
tion that  counsel  attempt  to  give  it.  In  the 
same  volume  (the  case  of  Fairbanks  v.  Will- 
iams, page  16)  will  be  found  a  construction 
of  the  various  provisions  of  the  tax-law  on 
this  question.  This  view  has  been  uniform- 
ly held  by  this  court  since  that  decision.  The 
law  is  now  subslnntially  what  it  was  then, 
and  is  that  in  all  cases  in  which  the  holder  of 
a  tax-deed  is  defeated  in  an  action  by  him  to 
recover  possession  of  the  land  the  successful 
claimant  shall  be  adjudged  to  pay  the  holder 
of  the  tax-deed  the  amount  of  taxes  he  has 
paid,  with  costs  and  interest.  This  is  done 
when  fur  any  reason  the  holder  of  the  tax- 
deed  is  defeated.  The  taxes  are  a  lien  from 
ttie  Ist  day  of  November. of  the  year  they  are 
levied  until  they  are  paid  by  the  owner  of  the 
property,  or  other  person  liable  to  pay  the 
same.  In  this  view,  it  does  not  make  any 
diiTerence,  on  the  question  we  are  consider- 
ing, whetiier  the  county,  treasurer  had  au- 
thority to  sell,  or  that  he  omitted  some  essen- 
tia! requirement  of  sale,  such  as  notice,  as 
either  would  be  sutficient  to  defeat  the  tax- 
title  holder  in  his  action,  and  give  him  the 
benefit  of  the  statute.  But,  if  the  law  was 
as  claimed  by  counsel  forthe  plaintiff  in  error, 
this  land  was  subject  to  sale  in  1379  for  the 
unpaid  taxes  of  1878.  The  attempt  of  Auld 
to  pay  on  an  undivided  half  of  the  three 
quarter  sections  was  a  nullity,  as  the  county 
treasurer  has  no  legal  authority  to  receive  a 
payment  on  an  undivided  part  of  the  land, 
and  no  authority  to  sell  an  undivided  interest 
for  non-payment  of  taxes.  Corbin  v.  Inslee, 
24  Kan.  154. 

The  third  cause  for  reversal  is  that  the 
judgment  of  the  court  below  makes  the  taxes, 
interest,  and  costs  paid  by  the  tax  holder  a  lien 
on  all  the  land, — that  unsold  as  well  as  that 
sold.  Counsel  reverse  their  position  now, 
and  claim  there  was  a  sale;  while  the  correct 
view  is  that,  the  sale  being  invalid,  the  lien 
that  attached  to  the  whole  land  on  the  Ist  day 
of  November,  1878,  for  the  taxes  assessed 
and  levied  thereon,  still  exists  upon  the  whole 
land,  and  will  until  the  tiixes  are  paid  by  the 
owner  of  the  land,  or  other  person  liable  to 
pay  the  same;  and  it  is  this  lien  that  the 
court  can  enforce  in  favor  of  the  holder  of  the 
invalid  tax-dt«d,  if  the  owner  does  nut  pay. 
There  is  no  error  in  the  findings  or  judgment, 
and  we  recommend  that  the  judgment  be  af- 
firmed. 

Pkb  Cvbiah.  It  is  so  ordered;  all  the 
jostices  concurring. 

(«  Kan.  7«9)  

Brow»  et  al.  t).  MiLLiEEN,  County  Clerk, 

et  al. 

{Supreme  Court  of  Kansas.    Nov.  8,  1889.) 

Ebtoffsl— In   Pais— Cohtstitutional   Law— Spe- 
oiAi,  Laws — Limitations. 
1.  Where  a  township  bas  duly  issued  bonds  in 
aid  of  tlie  construction  of  a  railroad,  and  after- 


wards a  compromise  with  the  holders  of  such 
bonds  is  effected,  and  In  exchange  therefor  fund- 
ing bonds  are  issued,  and  the  original  bonds  are 
taken  up  and  canceled,  and  afterwards  such  town- 
ship levies  and  collects  taxes  in  payment  of  said 
funded  indebtedness,  and  more  than  one-third  of 
said  funding  bonds  are  thus  paid,  and  where  it  is 
shown  that  such  bonds  are  in  the  hands  of  inno- 
cent and  bona  fide  holders,  held,  that  thereafter 
sncb  township  is  estopped  from  alleging  any  ir- 
regularities in  the  proceedings  leading  up  to  and 
the  issuing  of  such  funding  bonds,  and  such  estop- 
pel is  equally  effective  against  the  individual  tax- 
payer of  the  township. 

"S.  That  the  act  of  the  legislature  authorizing 
the  city  of  Chetopa  to  incorporate  as  a  city  of  the 
second  class,  being  ohsnter  59,  Laws  1871,  is  un- 
constitutional and  void,  being  in  contravention  of 
section  1,  art.  12,  of  the  constitution,  which  pro- 
vides that  the  legislature  shall  pass  no  speeial  act 
conferring  corporate  powers,  (Corporate  Powers 
of  City  of  Council  arove,aO  Kan.  619;)  and/urther 
held,  if  said  city  had  been  legally  incorporated  as 
a  city  of  the  second  class  It  would  still  be  liable  for 
its  proportionate  share  of  such  funding  bonds,  al- 
though such  funding  bonds  were  issued  after  the 
city  was  made  a  city  of  the  second  class :  and  fur- 
ther held,  that  plaintiffs,  tax-payers  of  said  city 
of  Chetopa,  are  in  no  condition  to  oiaim  protection, 
by  reason  of  the  statute  of  limitations,  from  the 
payment  of  said  tax. 

{Syllabus  bv  CJcgston,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Labette  county;  John  B.Uitteb, 
Judge. 

This  was  an  action  brought  by  the  plain- 
tiffs in  error,  tax-payers  of  the  city  of  Che- 
topa, to  enjoin  a  tax  levied  in  the  year  1888 
to  pay  the  interest,  and  an  installment  of  the 
principal,  of  certain  funding  bunds  issjied  by 
Kichland  township  in  the  years  1879-80,  to 
compromise  and  cancel  $';0,000  in  bonds  is- 
sued by  the  township  in  July,  1870,  in  pay- 
ment of  a  subscripti(m  to  the  capital  stock 
of  the  Missouri,  Kansas  &  Texas  Railway 
Company.  The  record  shows  that,  at  the 
time  the  bonds  were  voted  to  the  Missouri, 
Kansas  &  Texas  Railway  Company,  Richland 
township  embraced  the  city  of  Chetopa,  then 
a  city  of  the  tliird  cla.<ts.  In  1871  an  act  was 
passed  by  the  legislature,  being  chapter  59, 
Laws  1871,  making  said  city  a  city  of  the 
second  class,  and  since  that  time  the  city  has 
been  acting  as  a  city  of  the  second  class. 
After  the  voting  of  the  $50,000  bonds  by 
Kichland  township,  no  interest  was  paid  upon 
them;  and  afterwards  suits  were  brought  in 
the  United  States  circuit  court,  and  judg- 
ments duly  oluained  against  the  township, 
declaring  said  bonds  legal  and  valid;  and  ait- 
erwards,  in  1878,  a  compromise  was  made 
between  the  township  and  the  bondholders, 
by  wliich  the  bonds  were  to  be  taken  up  and 
canceled  by  the  issue  of  funding  bonds,  at 
the  rate  of  60  cents  on  the  dollar,  for  the 
original  indeljtedness.  At  that  time  the  bonds 
and  interest  amounted  toabout;^0,000;  and, 
in  order  to  issue  the  funding  bouds,  a  propo- 
sition was  submitted  to  the  electors  calling 
for  an  election  on  the  1st  day  of  August, 
1878,  and  notice  of  the  election  was  published 
in  a  newspaper  in  the  township,  the  first  in- 
sertion being  on  July  15th.  Afterwards  an 
election  was  held  which  resulted  in  a  luajoritjr 
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of  the  votes  In  favor  of  the  issuing  of  said 
funding  bonds  called  for  in  the  proposition 
voted  on,  being  the  sum  of  $33,000.  After- 
wards funding  bonds  were  issued  in  the 
amount  of  ^9,000.  In  tlie  proceedings  and 
tlie  election,  the  city  of  Chetopa,  then  claim- 
ing to  be  a  city  of  the  second  class,  took  no 
part  or  interest.  Afterwards  taxes  were 
duly  levied  upon  the  property  of  the  town- 
sliip,  not  including  the  city  of  Chetopa,  from 
the  year  1879  up  to  the  year  1888,  and  more 
than  one-third  of  this  bonded  indebtedness 
was  paid .  In  the  year  1888  a  tux  was  spread 
upon  the  tax-rolls  of  the  township,  in- 
cluding as  well  the  property  of  tlie  city  of 
Chetopa,  to  pay  an  installment  of  principal 
and  interest  upon  the  rem.iining  funding 
bonds,  and  this  action  was  brought  by  tax- 
payers of  tlie  city  of  Chetopa  to  enjoin  the 
collection  of  that  tax.  Trial  by  the  court, 
and  judgment  for  the  defendants. 

Case  <&  Glasse,  for  plaintiffs  in  error. 
Kimball  &  Osgood,  for  defendants  in  error. 

Clogston,  C,  {nfter  stating  the  facts  as 
above.)  The  plaintiffs  in  error  now  contend 
that  the  tax-payers  of  Chetopa  are  not  liable 
for  this  tax  for  the  reasons — First.  That 
the  city  of  Chetopa  is  no  part  of  the  township 
of  Richland.  Second.  That  the  funding 
bonds  were  illegally  issued,  (1)  because  in 
excess  of  the  amount  authorized  by  law;  (2) 
in  excess  of  the  amount  stated  in  the  notice 
and  proclamation  of  election;  (3)  because  the 
notice  of  election  gave  only  15  days'  notice, 
whereiis  the  statute  required  that  80  days' 
notice  of  such  election  be  given  tlie  electors. 
Third.  That  the  funding  bonds  created  a 
new  obligation  upon  Richland  township,  and 
was  created  after  the  city  of  Chetopa  became 
a  city  of  the  second  class,  and  had  ceased  to 
be  a  part  of  the  township.  Fourth,  and 
lastly,  they  claim  that  they  are  protected  by 
the  statute  of  limitations.  Plaintiffs  in  error 
base  their  claim  thatthe  city  of  Chetopa  is  a 
city  of  the  second  class,  and  no  longer  a  part 
of  the  township  of  Richland,  upon  chapter 
59  of  the  Laws  of  1871,  which  by  title  is  an 
act  authorizing  certain  cities  therein  named 
to  incorporate  as  cities  of  the  second  class. 
This  statute  was  an  act  to  incorporate  the 
city  of  Chetopa  and  the  city  of  Garnett,  in 
Anderson  county,  cities  of  the  second  class; 
and  plaintiffs  in  error  contend  tliat  under  the 
authority  of  Corporate  Powers  of  City  of 
Council  Grove,  20  Kan.  619,  they  are  at  least 
a  de  facto  city  of  the  second  class,  and,  being 
a  de  facto  city;,  that  the  defendants  cannot 
question  its  organization.  In  other  words, 
that  the  state,  having  attempted  to  incorpo- 
rate the  city  as  a  city  of  the  second  class, 
alone  can  question  the  regularity  of  that 
proceeding;  while,  on  the  other  hand,  it  is 
claimed  that  this  act  is  in  violation  of  section 
1,  art.  12,  of  the  constitution.  This  statute 
is  in  direct  violation  of  the  constitution,  and 
conferred  no  powers  upon  the  city  by  which 
it  could  become  a  city  of  the  second  class. 
It  is  true,  as  stated  in  Corporate  Powers  of 


City  of  Council  Grove,  supra,  that  the  city 
was  a  de  facto  city  of  the  second  class,  and 
as  such  might  not  defend  against  its  own 
acts  done  while  purporting  to  act  as  a  city  of 
the  second  class;  but  this  case  presents  a  dif- 
ferent question.  Here  tiie  city  is  claiming 
protection  by  reason  of  its  organiziition  un- 
der an  act  which  violates  the  constitution. 
The  city  is  claiming  protection  from  the  pay- 
ment of  a  debt  which  was  createil  when  it 
was  a  part  of  the  township  of  Richland,  and 
is  seeking  immunity  from  taxation  by  reason 
ot  this  unconstitutional  act  of  the  legislature. 
This  we  think  they  cannot  do.  And  as  far 
as  this  act  of  the  legislature  is  concerned, 
the  city  of  Chetopa  must  be  held  to  be  still  a 
part  of  Richland  township,  and  a  city  of  the 
third  class. 

The  next  proposition,  that  the  city  of 
Chetopa  is  not  liable,  because  these  funding 
bonds  must  be  collected  of  the  township  only, 
as  the  city  is  no  longer  a  part  of  the  township, 
falls  with  the  first  proposition.  It  was  a 
part  of  the  township,  and  therefore  a  part  of 
Richland  township,  at  the  time  of  the  voting 
and  issuing  of  the  bunds  last  named.  How- 
ever, if  not  a  part  of  the  township  at  the 
time  of  the  issuing  of  the  funding  bonds, 
that,  under  the  authority  of  Commissioners 
V.  Cotnmissioners,  26  Kan.  181,  would  not 
protect  the  city  against  the  tax.  In  Ihatcase 
bonds  were  issued  while  the  territory  sought 
to  be  taxed  was  a  part  of  Marion  county. 
Afterwards  a  township  was  detached  and 
added  to  Harvey  county,  and,  at  the  time  the 
funding  bonds  were  issued,  this  township 
was  so  detached.  Mr.  Justice  Bkewer  in 
that  case  said:  "Tliere  were  therefore,  at  the 
time  of  the  division,  certain  bonds  outstand- 
ing, which  were- a  lien  upon  the  detached 
territory,  and  the  indebtedness  evidenced  by 
which  bonds  has  never  in  fact  been  paid. 
The  funding  amounts  to  this,  and  nothing 
more:  In  lieu  of  one  certain  evidence  of  debt, 
another  is  issued  In  consideration,  it  is 
true,  of  a  change  in  the  time  and  inter«'St,  a 
change  was  made  in  the  amount  promised  to 
be  paid.  But  this  change  was  a  reduction, 
and  therefore  a  benefit  to  the  debtor.  Still, 
neither  the  one  piiper  nor  the  other  was  the 
d<bt  itself,  but  only  the  written  evidence 
thereof.  The  debt  remains  the  same.  The 
change  was  in  the  evidence  of  tliat  debt." 

The  plaintiffs  still  insist  that,  even  if  this 
be  true,  the  city  is  not  liable  for  this  debt,  for 
the  reason  that  these  funding  bonds  were 
illegally  and  irregularly  issued ;  that  a  greater 
amount  was  issued  than  was  authorized  to 
be  issued;  that  the  notice  of  election  gave  15 
days'  notice,  when  under  the  law  there  ought 
to  have  been  given  30  days'  notice.  It  is 
true  that  these-  defects  did  exist,  and,  if 
properly  raised  and  at  the  proper  time,  would 
defeat  and  destroy  the  bonds  issued  there- 
under. 

One  fact  is  not  disclosed  by  this  record, 
and  it  is  an  important  fact  to  be  considered 
in  connection  with  these  irregularities, — 
who  owned  the  bonds  at  the  time  this  suit 
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wiis  brou$;ht?  It  in  the  band  of  the  original 
purchasers,  one  question  is  presented;  but  if 
in  the  liands  of  innocent  purchasers,  a  very 
different  question.  The  plaintiffs  are  seek- 
ing to  relieve  themselves  of  a  liability.  They 
admit  their  original  liability  under  the  origi- 
nal indfbtedness,  and  now,  if  they  can  escape 
this  tax,  it  must  be  upon  the  ground  of  ir- 
regularity in  the  issue  of  these  new  bonds. 
As  above  said,  the  question  whether  or  not 
these  bonds  can  now  be  declared  void  must 
be  largely  determined  by  the  question  as  to 
who  owned  the  bonds.  Before  this  court 
would  he  warranted  in  restraining  and  en- 
joining a  tax,  it  must  be  sliuwn  that  the  tax 
is  alsolutely  void;  not  void  under  a  possible 
condition  of  facts,  but  void  under  the  facts 
as  they  actually  exist.  The  plaintiffs  have 
given  us  no  information  in  their  petition, 
and  the  court  does  not  aid  us  in  its  findings, 
and  does  not  show  whether  these  bonds  were 
held  by  innocent  purchasers  or  not,  and,  in 
the  absence  of  that  showing,  we  must  hold 
against  the  plaintiffs,  and  that  they  are  held 
by  innocent  purchasers. 

But  to  go  back  to  the  question.  Defend- 
ants in  error  claim,  admitting  the  irregular- 
ities, that  this  could  not  avail  the  plaintiffs, 
for  the  reason  that,  after  the  issue  of  these 
bonds,  Richland  township  levied  taxes,  and 
paid  for  some  nine  years  the  interest  and 
principal,  and  at  the  time  this  action  was 
brought  more  than  one-third  of  the  funded 
debt  had  been  paid ;  and  they  say  that  that 
township  would  be  estopped  from  setting  up 
these  irregularities  if  suit  was  brought  upon 
the  bonds,  because  at  the  time  the  bonds 
were  issued  the  liondliolders  gave  up  to  that 
township  a  vnlid  indebtedness  against  it  of 
$80,U00,  and  took  In  lieu  thereof  these  fund- 
ing bonds  for  $49,000;  that  after  this  had 
l>een  done  the  township  could  not  keep  the 
original  bonds,  and  then  say  that  the  funding 
lK>nds  were  void  on  account  of  these  irregu- 
larities on  the  part  of  the  municipal  corpora- 
tion or  its  o'ficers.  Against  this  argument 
plaintiffs  urge  that  they  are  now  called  upon 
for  the  first  time  to  pay  taxes  for  tliis  debt, 
and  up  to  this  time  have  nevet"  had  any  cause 
of  complaint,  and  no  ground  upon  which 
they  could  have  founded  an  action  to  enjoin 
the  payment  of  the  bonds;  and  this  claim,  so 
far  as  tlie  facts  go,  is  true.  Can  this  avail 
them?  Why  did  they  not  take  part  in  the 
proceedings  leading  up  to  the  issuing  of  the 
funding  bonds?  And  wliy  is  it  that  no  tax 
has  been  levied  upon  their  property?  It  is 
by  reason  of  their  claim  that  they  were  out- 
side of  and  no  part  of  the  township.  It  is 
perhaps  true  that  the  people  of  the  township 
thought  that  the  city  was  outside  of  the  town- 
ship, and  for  that  reason  the  tax  was  not  car- 
ried out  upon  the  property  of  the  city.  This 
was  a  mistake  of  facts.  Can  this  mistake  on 
tiie  part  of  the  township  serve  as  a  protection 
to  the  city  from  tliis  tax?  In  the  tirst  place, 
the  city  is  in  a  better  condition  than  it  was 
Itefore  the  original  indebtedness  of  $80,000 
had  been  cut  down  and  merged  into  this  new 


indebtedness,  now  less  than  $30,000.  In 
equity  can  plaintiffs  be  allowed  to  say  that 
by  reason  of  these  things  they  should  not 
pay?  We  think  not.  The  tinUings  of  the 
court  show  that  these  bonds  were  voted  by  a 
majority  vote  of  Richland  township.  It  also 
shows  that  the  city  took  no  part  in  the  elec- 
tion, but  there  is  no  showing  but  that  the 
votes  cast  at  that  election  were  a  majority  of 
all  the  votes,  even  if  the  city  had  voted.  The 
strong  probability  is,  however,  that  the  city 
had  the  larger  number  of  voters,  but  no  pre- 
sumption can  be  indulged  in  to  assist  the 
plaintiffs  in  this  action,  and  therefore  we  can 
fairly  presume  that  the  finding  of  the  court 
was  supported  by  the  facts;  that  the  votes 
cast  at  that  election  were  a  majority  of  the 
votes  in  the  township,  including  the  vote  of 
the  city.  We  see  no  rea.son  why  the  rule  of 
estoppel  should  not  be  applied  as  against  the 
township,  and,  if  good  against  the  township, 
then  as  to  every  inhabitant  and  tax-payer  of 
the  township;  and  for  the  purpose  of  this  ac- 
tion the  plaintiffs  are  estopped,  as  well  as 
every  other  tax-payer,  and  the  fact  that  they 
have  escaped  taxation  heretofore  is  no  ground 
why  the  doctrine  should  not  be  applied  to 
them  as  well  as  against  the  township.  The 
township  paid  taxes  many  years.  The  town- 
ship receiveil  and  canceled  the  bonds  of  the 
original  indebtedness;  and  while  standing  in 
this  relation,  with  the  presumption  that  the 
bonds  are  in  the  hands  of  innocent  holders 
for  value,  we  think  that  the  township,  as 
well  as  the  plaintiffs,  is  estopped  from  alleg- 
ing and  setting  up  the  irregularities  com- 
plained of  by  plaintiffs.  Commissioners  v. 
Hinchman,  31  Kan.  729,  3  Pac.  Rep.  504; 
Brown  v.  City  of  Atchison,  39  Kan.  37,  17 
Pac.  Rep.  465;  County  of  Tipton  v.  Loco- 
motive Works,  103  U.S.  523;  Marcy  v.  Town- 
ship of  Oswego,  92  U.  S.  637;  Ward  v.  John- 
son, 95  111.  215;  Thatcher  v.  People,  98  111. 
632;  Meyer  v.  Brown,  65  Cal.  583,  4  Pac. 
Rep.  25,  625;  Arms  Co.  v.  Barlow,  63  N.  Y. 
65;  Ihsurance  Co.  v.  Bruce,  105  U.  S.  328; 
Block  V.  Commissioners,  99  U.  S.  686. 

The  last  claim  made  by  plaintiffs  is  that  the 
statute  of  limitations  has  run  in  favor  of  the 
plaintiffs.  The  action  of  the  township  or 
township  authorities  determines  this  ques- 
tion. By  an  oversight,  or  by  mutual  mis- 
take, the  city  has  been  left  out,  and  has  paid  . 
no  part  of  this  indebtedness  d4iring  the  nine 
years  since  the  issuing  of  the  funding  l>onds. 
Does  this  omission  protect  them  from  the 
payment  of  the  balance  of  this  indebtedness? 
Tlie  township  is  liable  still  for  the  (iebt. 
There  is  no  bar  that  the  township  could 
plead,  and  no  limitation  that  it  could  claim, 
to  protect  it  against  suits,  and  we  think  that 
these  individual  tax-payers  of  the  city  of 
Chetopa  are  in  no  condition  to  claim  protec- 
tion from  such  a  bar.  It  is  therefore  recom- 
mended that  the  judgment  of  the  court  below 
be  affirmed. 

P£R  CuBiAM.    It  is  so  Ordered;  all  the  jus- 
tices concurring. 
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CoNWAT  0.  John  et  al. 
(.Supreme  Court  nf  Colorado.    Feb.  14, 1890.) 

COKPOKATIONS  —  STOCK —  TSAJISVBR — ATTACHMSKT 

— Evidence — Notiob — Redemption. 

1.  Under  the  laws  of  this  state,  title  to  stock 
in  a  corporation,  ^s  against  creditors,  can  only  pass 
by  transfer  on  the  books  of  the  company. 

2.  The  proper  foundation  being  laid,  the  ohar- 
acter  and  contents  of  the  missing  flies  in  a  cause 
tried  before  a  justice  of  the  peace  may  be  estalo- 
lished  by  oral  evidence. 

8.  Under  the  act  of  1879,  in  relation  to  attach- 
ments before  justices  of  the  peace,  requiring  no- 
tices in  certain  instances  to  be  posted  in  three  of 
the  most  public  places  within  the  precinct,  evi- 
dence showing  that  one  of  such  notices  was  post- 
ed on  the  frontdoor  of  the  court-house,  one  on  the 
Bide  of  the  stairs  leading  to  the  justice's  office,  and 
one  on  a  certain  corral  fence,  and  that  "these 
places  were  then  regarded,  and  would  now  be, 
three  about  as  public  places  as  could  be  found  in 
the  precinct, "  shows  a  sufficient  compliance  with 
the  statute,  as  against  a  collateral  attack  upon  the 
proceedings. 

4.  Ordinarily,  inadequacy  of  price  paid  is  not 
alone  sufficient  cause  for  setting  aside  a  judicial 
sale,  particularly  of  personal  property  of  fluctuat- 
ing value. 

6.  The  right  of  redemption  from  a  judicial  sale 
of  personal  property  does  not  exist  in  this  state. 
(SylUibua  by  the  Court.) 

Appeal  from  district  coart,  El  Paso  county. 

On  July  26, 1881,  one  of  the  appellees,  viz., 
the  Trinidad  Gas  Corapany,  a  defendant  be- 
low, issued  to  David  II.  Irland  its  certilicate 
of  stock  No.  25  for  15  shares  of  tlie  capital 
stock  of  said  company,  the  sliares  being  of 
the  face  value  uf  6100  etich,  and  registered 
upon  the  company's  books  in  Irland's  name. 
On  April  19,  1882,  said  shares  of  stock  were 
still  standing  upon  tlie  books  of  the  defend- 
ant company  in  the  name  of  Irland,  and  on 
that  day  the  Itifenburg  Coal  Mining  Compa- 
ny, a  copartnersiiip  composed  of  the  defend- 
ants James  M.  John  and  Caldwell  Teaman, 
commenced  an  action  before  a  justice  of  the 
peace,  by  attachmetit  against  Irland,  and 
caused  said  shares  of  stock  to  be  attached  as 
the  property  of  said  Irland.  Such  proceed- 
ings were  thereafter  had  in  said  cause  that 
on  May  5,  1882,  judgment  was  rendered 
agiiinst  Irland,  and  the  shares  of  stock  or- 
dered by  the  justice  to  be  sold  to  satisfy  such 
judgment,  which  was  done  on  May  22,  1882, 
the  defendant  John  becoming  the  purchaser 
thereof  at  the  constable's  sale,  for  the  sum  of 
950.  Prior  to  the  commencement  of  said 
attachment  suit,  viz.,  on  November  22,  1881, 
Irland  bad  as:iigned  the  certificate  of  stock  to 
appellant,  Conway,  but  no  assignment  or 
transfer  thereof  to  Conway  was  ever  made 
upon  the  books  of  the  defendant  company, 
nor  was  thei°e  any  request  to  have  such  trans- 
fer made  until  November,  1883,  long  subse- 
quent to  the  purchase  of  said  stock  at  con- 
stable's sale  by  the  defendant  John.  Nei- 
ther of  the  af^ellees  had  any  knowledge  or 
Information,  prior  to  November,  1883,  that 
Irland  had  assigned  said  certificate,  or  that 
the  plaintiff,  Conway,  made  any  claim  there- 
to. The  agreed  value  of  the  15  shares  of 
stock  at  the  time  of  the  purchase  at  consta- 
ble's sale  by  defendant  John  is  $550.  This 
action  was  brought  to  set  aside  this  sale,  on 
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account  of  the  alleged  invalidity  of  the  judg- 
ment of  the  justice  and  the  inadequacy  of 
the  price  paid.  The  plaintiff  also  seeks,  in 
the  alternative,  to  redeem.  The  trial  below 
resulted  in  a  judgment  for  the  defen<lant. 

Wells,  ifoNeal  <(■  Taylor,  for  appellant.  J. 
M.  John,  for  appellees. 

Hayt,  J.,  (after  stating  the  fa<:ts  aa 
above.)  The  attack  upon  the  judgment  of 
the  district  court  sustaining  the  title  of  ap- 
pellee John  to  the  stock  in  controversy  ia 
based  upon  four  grounds:  (1)  That  the  stuck 
was  not,  at  tlie  time  of  the  attachment  pro- 
ceedings, subject  to  attachment  as  the  prop- 
erty of  Irland,  because  of  the  previous  as- 
signment to  appellant.  (2)  Ttutl  the  stock 
could  not  be  attached  upon  a  writ  issued  by 
a  justice  of  the  peace.  (3)  Irregularities  in 
the  proceedings  in  court,  and  attending  tlie 
sale,  sufficient,  as  it  is  cliiimed,  to  avoid  the 
judgment  and  vitiate  the  sale.  (4)  Inade- 
quacy of  the  price  paid. 

It  is  admitted  by  the  pleadings  that  the  cer- 
tidciite  of  stock  in  controversy  provided  upon 
the  face  thereof  that  it  was  "transferable  only 
upon  the  books  of  the  company,  in  person  or 
by  attorney,  on  the  surrender  of  this  certifi- 
cate." This  was  inserted  by  virtue  of  the 
following  by-law  of  the  company:  "Transfers 
of  stock  shall  be  made  on  the  books  of  the 
company  either  in  peraon  or  by  attorney,  and 
the  possession  of  the  script  shall  not  be  re- 
garded as  evidence  of  ownership,  unless  it 
shall  80  appear  on  the  books  of  the  compa- 
ny."  Express  statutory  authority  fur  the 
making  of  such  by-law  is  given  the  corpora- 
tion in  section  241,  Gen.  St.  1883.  in  this  lan- 
guage: "The  shares  of  stock  shall  not  be  less 
than  ten  nor  more  than  one  hundred  dollars 
each,  and  shall  be  deemed  personal  property, 
transferable  as  such  in  the  manner  pi-ovidtMl 
by  the  by-laws."  In  addition  to  this,  we 
find  a  subsequent  section,  requiring,  inter 
alia,  that  a  book  shall  be  kept  by  the  .secre- 
tary or  clerk  of  such  corporation  showing  the 
names  of  all  stockholders,  with  their  places 
of  residence,  the  number  of  shares  of  stock 
held  by  each,  etc.,  and  providing,  further, 
that  "no  transfer  of  stock  shall  be  valid  for 
any  purpose  whatever,  except  to  render  the 
person  to  whom  it  shall  be  transferred  liable 
for  the  debts  of  the  company,  *  •  •  un- 
less it  shall  have  been  entereil  therein,  as  re- 
quired by  this  section,  within  sixty  days  from 
the  date  of  such  transfer."    Section  269,  Id. 

Here  we  have  a  clear  provision  of  statute 
tiiking  from  the  owner  of  stock  the  right  to 
transfer  it  in  accordance  with  the  known 
rules  of  the  common  law,  and  substituting 
therefor  another  and  different  mode.  This 
change  was  doubtless  made  for  the  purpose 
of  furnishing  record  evidence  of  the  title,  and, 
in  view  of  the  plyin  and  explicit  language 
employed,  the  statute  cannot  be  disregarded. 
Under  its  provisions,  we  are  clearly  of  the 
opinion  that,  notwithstanding  the  attempted 
transfer  from  Irland  to  appellant,  the  stock 
remained  subject  to  attachment  at  the  suit  of 
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tM  former's  eredltors.  Flske  .y.  Garr,  20 
Me.  801;  Bank  y.  Cutler,  49  Me.  S15;  Bank 
V.  Gridley,  91  111.  457;  Association  y.  Cory. 
129  Mass.  435;  Northrop  t.  Turnpike  Co..  8 
Conn.  544;  Weston  r.  Mining  Co.,  5  Cal.  186; 
Naglee  v.  Wharf  Co.,  20  Cal.  680;  Murphy'i 
Case.  51  Wis.  619,  8  N.  W.  Rep.  419. 

We  are  aware  that  in  some  Jarisdictions 
somewhat  similar  provisions  have  been  held 
to  relate  solely  to  the  government  of  the  cor- 
poration in  the  transaction  of  its  corporate 
business,  to  advise  it  of  the  names  of  those 
entitled  to  yote,  receive  dividends  as  stock- 
holders, etc.,  and  that  credltore  should  not  be 
allowed  to  take  advantage  of  any  failure  to 
comply  with  such  requirements.  Such  de- 
cisions  have  usually,  however,  been  based 
upon  statutes  essentially  dissimilar  from 
those  here  under  consideration,  and  frequent- 
ly upon  the  construction  to  be  given  a  by- 
law of  the  company.  In  the  absence  of  ex- 
press statutory  restriction.  But  the  decided 
weight  of  authority,  as  well  as  the  better 
reason,  we  think,  unite  in  support  of  the 
conclusion  that  when,  as  in  this  state,  tlie 
statute  of  the  state,  as  applicable  to  corpora- 
tions, requires  that  shares  shall  be  transferred 
in  a  partii-ular  mode,  there  must  be  at  least  a 
substantial  compliance  with  the  requirement 
in  order  to  protect  the  property  against  fut- 
ure assignments  or  leyies.  Bank  v.  Gridley, 
supra. 

At  the  time  of  these  proceedings  it  was 
provided  by  statute  that  shares  of  the  defend- 
ant in  any  corporation  should  be  subject  to 
be  taken  upon  writs  of  attachment,  and  sold 
to  satisfy  any  judgment  rendered  ngainst  the 
defendant  Sess.  Laws  1879,  p.  20,  §  7.  Every 
detail  of  procedure  necessary  to  making  the 
levy  and  sale  seems  to  be  fully  provided  either 
in  this  act,  or  by  sections  1447  to  1452,  in- 
clusive, of  tlie  General  Laws  of  1877.  And 
an  examination  of  the  chapter  in  which  these 
sections  occur  convinces  us  that  said  sections 
apply  as  well  to  attachments  issued  out  of  a 
justice's  court  as  to  those  emanating  from 
courts  Of  record.  It  was  shown  upon  the 
trial  below  that  the  flies  in  the  attachment 
case  had  l)eeii  lost,  and  could  not  l)e  produced. 
Oral  testimony  of  the  charai-ter  anil  contents 
of  the  lost  papers  was  therefore  properly  ad- 
mitted ;  and  it  has  been  held  that,  if  the  rec- 
ord does  not  show  the  jurisdiction  of  the  jus- 
tice, the  fact  may  be  proved  by  evidence  ali- 
unde.  Liss  T.  Wilcoxen,  2  Colo.  85;  Hittson 
V.  DavenporJ;,  4  Colo.  169;  Behymer  v.  Nord- 
loh,  12  Colo.  852,  21  Pac.  Bep.  87;  Bacon  r. 
Bassett,  19  Wis.  54. 

There  can  be  no  question,  under  the  evi- 
dence, in  reference  either  to  the  form  or  num- 
ber of  the  notices  posted  in  this  case;  but  it 
is  claimed  that  the  evidence  failed  to  show 
that  such  notices  were  posted  in  three  of  the 
most  public  places  within  the  precinct,  as  re- 
quired by  section  20  of  .the  act  of  1879.  Said 
section  reads  as  follows:  "Sec.  20.  When- 
ever affidavit  shall  be  made  that  Ihe  defend- 
ant resides  without  the  state  of  Colorado,  and 
cannot  be  found  therein,  so  that  service  of 


process  cannot  be  personally  had  on  him,  or 
that  he  conceals  himself  or  stands  in  detlance 
of  an  officer,  with  intent  to  prevent  service 
of  process  upon  him,  it  shall  be  the  duty  of 
the  justice  of  the  peace  to  cause  notice  of  the 
attachnoient  to  be  published  by  (testing  three 
notices  of  the  levy  of  such  attachment,  and 
of  the  day  and  hour  at  wliich  the  trial  of  the 
cause  will  be  had  at  his  office,  in  three  of  the 
most  public  places  within  his  precinct.  If 
at  the  time  set  for  trial  the  defendant  does 
not  appear  to  defend  the  action,  the  justice 
shall  proceed  to  hear  the  cause,  and  render 
judgment,  as  in  cases  where  the  summons 
has  been  personally  served:  provided,  that 
such  notices  shall  be  posted  at  least  ten  (10) 
days  prior  to  the  day  set  for  trial:  and  pro- 
vided, further,  that  the  constable  shall  in 
such  cases  retain  the  summons  until  the  day 
set  for  trial,  so  that  personal  service  of  the 
summons  may  be  h»d  before  the  day  set  for 
trial,  if  practicable." 

The  testimony  of  Judge  Yeaman  is  to  the 
effect  that  th^e  constable,  by  his  direction, 
posted  the  notices;  that  one  of  them  was 
posted  on  the  front  door  of  the  court-house, 
one  on  the  side  of  tiie  stairs  leading  to  tlie 
justice's  office,  and  one  on  the  fence  in  front 
of  the  Park  livery  stable  corral;  and  the  wit- 
ness further  testilles  that  "these  places  were 
then  regarded,  and  would  now  be,  three  about 
as  public  places  as  could  be  found  in  the  pre- 
cinct." It  would  certainly  be  very  difficult 
for  a  witness  to  swear  positively  that  three 
particular  places  in  a  town  of  several  thou- 
sand people  were  the  most  public  places  In 
the  precinct,  and  a  construction  of  the  stat- 
ute which  would  require  this  to  be  done  would 
be  unreasonable.  We  think  the  evidence 
of  the  witness,  in  the  absence  of  showing  to 
the  contrary,  warranted  the  court  below  in 
finding  that  the  requirements  of  the  act  in 
this  particular  had  been  complied  with.  The 
constable  retained  the  summons  for  service 
until  the  day  of  trial,  while  appellant  con- 
tends that  it  should  have  been  returned  at 
or  before  the  time  of  filing  of  affidavit  of 
non-residence,  and  an  alia$  summons  issued. 
It  will  be  noticed,  however,  that  under  this 
act  authority  to  publish  notice  of  the  attach- 
ment is  derived  from  the  affidavit,  and  not 
from  the  officer's  return.  The  affidavit  may 
be  filed  before  any  attempt  is  made  to  obtain 
personal  service;  and  the  order  may  be  made 
at  the  lime  of  the  institution  of  the  suit,  or, 
at  any  time  thereafter.  The  act  required  the 
summons  to  be  retained  by  the  officer  until 
the  day  set  for  the  trial,  and  we  see  no  ob- 
jection to  the  course  pursued  in  this  case. 
An  examination  of  the  evidence  shows  that 
all  requirements  of  the  statute  were  closely 
followed  in  tite  proceedings  before  the  jus- 
tice; and  we  must  therefore  hold  that  the 
same  are  valid,  at  least,  as  against  this  col- 
lateral attack;  and,  in  obedience  to  well- 
established  principles,  the  sale  cannot  be  set 
aside  solely  on  account  of  the  smallness  of 
the  price  paid.  Ordinarily,  inadequacy  of 
price  paid  is  not  alone  sufficient  cause  for  set- 
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ting  aside  a  judicial  sale,  and  this  is  particu- 
larly applicable  to  sales  of  personal  property 
ot  fluctuating  value.  lior.  Jud.  Sales,  § 
354.  Swires  v.  Brotlierline.  41  Fa.  St.  135. 
This  sale  appears  to  have  been  fairly  con- 
ducted at  a  time  and  place  previously  adver- 
tised, as  required  by  law.  We  disoover  no 
circumstances  tending  to  impeach  the  trans- 
action. The  ruling  of  the  court  below  refus- 
ing to  set  aside  the  sale  cannot,  therefore, 
be  disturbed.  Neither  can  the  courts  decree 
a  right  of  redemption.  Such  riglit  does  not 
exist,  in  the  absence  of  statutory  enactment 
conferring  it.  Ror.  Jud.  Sales,  §  906  et  s«q. ; 
Freem.  Ex'ns,  §  314  et  seq.  The  statutes  of 
this  state  confer  the  right  only  in  cases  of 
sales  of  real  estate.  The  judgment  is  af- 
firmed. 


(14  Colo.  37) 

Bbahomet  et  al.  t>.  Denver,  U.  &  P.  R.  Co. 

[Supreme  Court  of  Colorado.    Feb.  U,  1890.) 

Appbai.  —  Matters  not  Apparent  ojj  Record  — 
Ob^ctions  Waived. 
1.  Objections  and  exceptions  relating  to  evi- 
dence and  instnictions  given  at  the  triu  cannot 
be  considered  on  error  or  appeal  unless  properly 
preserved  in  the  record  filed  in  this  court. 

8.  Objections  to  a  complaint  on  the  ground  of 
misjoinder  of  parties,  or  that  several  causes  of  ac- 
tion are  improperly  united,  and  other  like  objec- 
tions, if  not  taken  by  demurrer  or  answer,  will  be 
deemed  waived. 
{Syllabus  bv  the  Court) 

Appeal  from  superior  court  of  Denver. 
Browne  c6  Putnam,  for  appellants.     Wol- 
cott  &  Vaile,  for  appellee. 

ELLIOTT,  J.  From  the  abstract  of  the  rec- 
ord upon  which  this  appeal  is  prosecuted,  it 
appears  that  prior  to  tiie  institution  of  this 
action  in  the  court  below  each  of  tlie  appel- 
lants, seven  in  number,  had  commented  hi» 
separate  suit  in  the  superior  court  of  Denver 
against  appellee,  claiming  damages  to  certain 
real  estate,  or  to  some  interest  therein,  owned 
by  them  in  severalty,  by  reason  of  the  occu- 
pation of  certain  streets,  alleys,  or  lands  by 
said  appellee  for  its  railroad.  Thereupon, 
appellee,  a  railroad  corporation  organized  and 
doing  business  in  this  city,  county,  and  state, 
commenced  this  action  in  said  superior  court 
against  appellants,  and  in  its  complaint,  by 
appropriate  averments,  set  forth,  among  otli- 
er  things,  certain  facts  showing  that  it  was 
in  no  wise  liable  to  appellants  for  the  dam- 
ages claimed  in  their  several  suits,  and  aslsed 
that  said  appellants,  respectively,  be  enjoined 
from  prosecuting  the  same,  and  that  the  com- 
pensation and  damages  claimed  in  their  said 
several  suits,  if  it  should  be  found  they,  or 
either  of  them,  were  entitled  thereto,  might 
be  ascertained  and  assessed  by  commission- 
ers appointed  by  the  court,  or  by  a  jury  of 
freeholders,  as  provided  by  the  act  of  emi- 
nent domain.  Appellants  filed  their  answer 
to  the  complaint,  and  by  consent  the  several 
complaints  in  their  original  suits  were  made 
a  part  of  said  answer.  In  tiieir  answer  they 
also  prayed  that  the  compensation  and  dam- 


ages claimed  by  them  might  be  assessed  by 
a  jury  to  be  selected  by  the  court  pursuant 
to  the  statute,  etc.-  Replication  being  filed, 
the  cause  was,  by  consent  of  the  parties,  tried 
to  a  jury  of  six  persons,  who,  upon  consider- 
ation of  the  evidence  and  instructions  of  the 
court,  returned  a  verdict  in  favor  of  appel- 
lee. Motion  for  a  tiew  trial  being  overruled, 
judgment  was  entered  on  the  verdict  perpet- 
ually restraining  appellants  from  prosecut- 
ing their  seveial  original  suits.  To  reverse 
this  judgment  the  case  is  brought  here  by  ap- 
peal, under  the  act  of  1885. 

The  abstract  of  the  record  filed  Lu  this  court 
contains  no  bill  of  exceptions,  nor  any  part 
of  the  evidence  or  instructions  to  the  jury. 
Hence  we  are  not  advised  tiiat  appellants 
made  any  objections,  or  reserved  any  excep- 
tions, npon  which  to  base  assignments  of  er- 
ror relating  to  the  merits  of  tlie  trial.  ■  They 
did  not  by  demurrer  or  answer  make  the  ob- 
jection that  there  was  a  misjoinder  of  parties 
defendant,  or  that  several  causes  of  action 
had  been  improperly  united,  or  other  objec- 
tion of  like  character.  Hence  they  must  be 
held  to  have  waived  all  such  objections. 
Civil  Code,  §  55.  The  objection  that  the  com- 
plaint does  not  state  facts  sufflcient  to  con- 
stitute a  cause  of  action  migiit  now  be  con- 
sidered, if  error  had  been  properly  assigned 
upon  that  ground,  but  from  a  careful  exam- 
ination of  tlie  pleadings  we  are  satisfied  that 
such  an  assignment  would  not  be  well  tak- 
en. The  facts  stated  were  sutlicient  to  con- 
stitute a  cause  of  action,  even  though  appel- 
lants might,  if  they  had  not  waived  the  same 
by  their  mode  of  pleading,  have  sucoe.ssfully 
attacked  the  complaint  on  other  grounds. 

Mining  Co.  t.  Johnson,  13  Colo. ,  22  Pac. 

Rep.  459. 

It  is  assigned  for  error  that  the  court .  ex- 
ceeded its  jurisdiction  in  entertaining  the 
complaint  of  appellee  against  appellants,  and 
that  the  whole  proceeding  in  said  superior 
court  was  irregular,  and  without  autiiority 
of  law.  H  must  be  admitted  that  tlie  suit 
or  proceeding  was  somewhat  anomalous, 
though  not  altogether  without  precedent,  as 
a  bill  of  peace,  or  proceeding  to  avoid  expense 
and  multiplicity  of  suits.  Railroad  Co.  v. 
Steiner,  44  Ga.  546.  The  court  was  one  of 
general  jurisdiction,  within  the  limits  of  the 
city  of  Denver,  in  all  civil  causes  both  at  law 
and  in  equity.  Gen.  St.  c.  103,  §  5.  This 
ciiuse  was  an  equitable  one,  though  it  con- 
templated, in  a  certain  contingency,  the  as- 
sessment of  comiiensation  and  damages  to 
appellants  according  to  the  act  of  February 
12, 1877,  providing  for  the  exercise  of  tiie 
right  of  eminent  domain.  Tlie  court  wiis. 
not  without  jurisdiction  over  the  parties  or 
the  subject-matter.  By  joining  in  tliis  pro- 
ceeding without  objection  or  exception,  ap- 
pellants must  be  held  to  have  waived  all  ob- 
jections to  mere  irregularities  or  errors  of 
form.  As  neither  tlie  evidence  nor  the  in- 
structions are  before  us,  we  must  presume 
that  the  verdict  of  the  jury  upon  the  merits 
was  fully  warranted;  and,  the  court  having 
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by  Its  decree  approved  and  confirmed  the 
samp,  we  see  no  reason  for  disturbing  it. 
The  judgment  Is  accordingly  affirmed. 


(5  N.  M.  368) 

Leysbb  v.  Field. 
(Supreme  Court  of  New  Mexico.    Jan.  18, 1890.) 

HaUCIOUS  ATTAOHMIIICT — ^LlABILITI  OF  ATTORNBT. 

1.  In  an  action  against  an  attorney  for  mali- 
ciously issuing  an  attacbment,  It  is  error  to  refuse 
to  instruct  the  jury  that  defendant "  had  a  riglit  to 
act  on  facts  and  circumstances  brought  to  his 
knowledge  through  the  usual  and  ordinary  busi- 
ness channels,  if  ne  believed  them  to  l>e  tme,  and 
if  such  facts  and  circumstances  were  of  such  char- 
acter, and  came  from  such  sources,  that  lawyers 
generally,  of  ordinary  care,  prudence,  and  discre- 
tion, would  act  on  them,  under  similar  circum- 
stances, believing  them  to  be  triie,  then  such  facts 
and  circumstances,  if  believed  by  said  defendant 
to  be  true,  will  constitute  probable  cause. " 

3.  In  such  a  case,  it  is  error  to  refuse  the  in- 
struction that  "the  mere  termination  of  the  attacb- 
ment suit  in  favor  of  plaintiff  does  not  raise  the 
presumption  of  want  of  probable  cause  for  suing 
out  the  writ,  nor  can  the  jury  presume  that  defend- 
ant acted  maliciously  from  this  fact  alone. " 

Appeal  from  district  court,  Socorro  coun- 
ty; Brinker,  Judge. 

John  H.  Knaebel,  for  appellant.  Warren 
<C  Fergusson,  for  appellee. 

Lee,  J.  This  is  an  action  of  trespass  on 
the  case,  brought  by  Simon  Leyser  against 
Louis  Liebemian,  Joseph  C.  Mannheimer, 
Neill  B.  Field,  Henry  C.  Lewis,  and  8.  E. 
Ulroan,  in  wlilch  the  plaintiff  charges  in  his 
declaration  that  the  said  defendants,  on  the 
1st  day  of  May,  1883,  at  the  county  of  Socor- 
ro, and  territory  of  New  Mexico,  not  having 
good  and  reasonable  or  probable  cause  to  be- 
lieve that  tlie  said  plaintiff  had  fraudulently 
disposed  of  his  property  so  as  to  defraud  and 
hinder  his  creditors,  or  was  about  to  dispose 
of  his  property  with  such  intent,  but  wrong- 
fully, maliciously,  and  unlawfully  contriv. 
ing  and  intending  to  injure,  harass,  and  op- 
press, did  wrongfully,  falsely,  and  maliciously 
procure  or  caused  to  be  issued  out  of  the  dis- 
trict court  of  the  second  judicial  district  in 
and  for  the  county  of  Socorro  a  certain  writ 
of  attachment,  at  the  suit  of  Lieberraan  & 
Mannheimer,  whereby  the  slieriff  was  com- 
manded to  attach  the  goods,  lands,  and  tene- 
ments of  the  plaintiff  in  a  suit  in  said  district 
conrt  by  the  said  Lieberman  &  Mannheimer 
for  the  recov&ry  of  a  demand  against  the  said 
Simon  Leyser  for  the  sum  of  S728 ;  that  said 
defendant  Field  caused  said  stierifT  to  levy 
said  attachment  upon  a  stock  of  goods  and 
merchandise  of  the  said  plaintiff;  that  the 
plaintiff,  in  order  to  procure  a  release  of  said 
goods,  was  obliged  to  and  did  pay  off  said  de- 
mand, though  said  debt  was  not  yet  due; 
that  be  was  injured  in  his  business;  and  that 
he  bad  to  pay  out  the  sum  of  $1,000  in  and 
about  the  premises  for  getting  his  property  re- 
leased; wherefore  he  demanded  judgment 
against  the  defendants  for  $5,000.  The  de- 
fendants Lieberman  &  Mannheimer  were  not 
served  with  process,  and  did  not  ajipear.  The 
other  defendants  pleaded  not  guilty  to  said 


declaration.  A  jury  trial  was  had  upon  the 
issue  thus  formed,  with  the  result  of  a  ver- 
dict of  not  guilty  as  to  all  of  said  defendants 
who  appeared  except  Neill  B.  Field,  against 
whom  a  verdict  was  returned  for  the  sum  of 
S400.  After  a  motion  for  a  new  trial  had 
been  overruled  by  the  court  below,  judgment 
was  entered  upon  said  verdict  against  de- 
fendant Field,  from  which  he  appealed  to  this 
court. 

The  evidence  is  set  out  in  the  bill  of  ex- 
ceptions. The  following  is  a  brief  statement 
of  the  evidence  of  Leyser  and  Field:  Leyser 
testified  that  he  was  engaged  in  the  mercan- 
tile business;  that  he  was  responsible;  he  de- 
nies that  he  was  about  to  dispose  of  his  prop- 
erty with  intent  to  hinder,  delay,  or  defraud 
his  creditors;  that  a  day  or  two  before  the 
bringing  of  the  attacbment  proceedings  tlie 
defendant  Field,  as  one  of  the  attorneys  of 
Lieberman  &  Mannheimer,  came  to  him,  and 
presented  a  bill  for  payment,  in  favor  of  said, 
firm,  for  the  sum  of  $728;  that  the  claim  was 
on  an  open  account;  that  he  refused  to  pay 
it  for  the  reason  that  it  was  not  due;  that  a 
day  or  two  afterwards  suit  was  commenced 
by  attachment;  that  the  sheriff  came  with  a 
writ,  and  levied  upon  his  goods;  that  he  paid 
off  said  claim  in  order  to  have  his  property 
released.  The  defendant  Field  testified  that 
he  was  an  attorney  at  law;  that  he  received 
the  claim  for  collection  from  Lieberman  & 
Mannheimer;  that  he  presented  the  same  to 
the  said  Leyser,  and  demanded  payment;  that 
said  L«yser  refused,  claiming  that  the  account 
was  not  due ;  that  he  was  informeil  that  Ley- 
ser had  been  reported  by  the  commercial 
agency  as  about  to  make  a  fraudulent  assign- 
ment; that  an  attachment  had  already  been 
commenced  by  one  Staab,  and  that  other 
claims  were  in  the  hands  of  other  attorneys 
for  collection;  that  he  commenced  attachment 
proceedings  by  direction  of  his  clients;  that 
he  acted  in  good  faith  in  the  premises;  that 
he  had  no  111  will  against  said  Leyser,  and  did 
not  desire  to  harass  or  oppress  him.  The  ap- 
pellant assigns  some  24  grounds  of  error,  but 
we  do  not  deem  it  necessary  to  decide  other 
than  such  points  as  we  think  decisive  of  the 
case. 

The  errors-  to  which  we  will  direct  our  at- 
tention arise  in  the  charge  given  by  the  court 
to  the  jury,  and  in  certain  instructions  asked 
by  the  defendant  and  refused.  The  court 
below,  in  its  charge  to  the  jury,  submitted  to 
them  alike  the  qiaestions  of  malice  and  proli- 
able  cause  as  matters  of  fact  to  be  determined 
by  them,  and  did  not  instruct  them  as  to  wliat 
facts  or  circumstances  would  or  would  not 
constitute  probable  cause,  though  the  defend- 
ant asked  instructions  to  that  effect,  two  of 
which  are  as  follows:  "(2)  The  court  in- 
structs the  jury  that  the  mere  termination  of 
the  attachment  suit  in  favor  of  plaintiff  does 
not  raise  the  presumption  of  want  of  prob- 
able cause  for  suing  out  the  writ,  nor  can 
the  j  ury  presume  that  the  defendant  Field  act- 
ed maliciously  from  this  fact  alone."  "(10) 
The  court  instfucts  the  jury  that  the  defend- 
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ant  Field  had  a  right  to  act  upon  facts  and 
circumstances  brought  to  his  knowledge 
through  the  usual  and  ordinary  business 
channels,  if  he  believed  them  to  be  true;  and 
if  such  facts  and  circumstances  were  of  such 
character,  and  came  from  such  sources,  that 
lawyers  generally,of  ordinary  care,  prudence, 
and  discretion,  would  act  upon  them,  under 
similar  circumstances,  believing  them  to  be 
true,  then  such  facts  and  circumstances,  if 
believed  by  said  Field  to  be  true,  will  con- 
stitute probable  cause. "  The  court  refused 
to  give  these  instructions,  to  which  the  de- 
fendant excepted,  and  thus  raises  the  ques- 
tion upon  which  we  think  the  case  must  be 
decided.  The  supreme  court  of  the  United 
Sbites,  in  the  case  of  Stewart  v.  Sonneborn, 
98  U.  S.  187,  quite  clearly  sets  forth  the  law 
in  a  case  very  similar  to  the  one  under  con- 
sideration. In  that  case  they  refer  to  the 
ancient  case  of  Farmer  v.  Darling,  4  Bur- 
rows,(  1971,) where  Lord  Mansfield  instruct- 
.  ed  the  jury  that  "the  foundation  of  the  ac- 
tion WHS  malice,  and  malice,  either  expressed 
or  implied,  and  the  want  of  probable  cause, 
must  both  concur."  And,  says  the  supreme 
court,  "from  1766  to  the  present  day,  such 
has  been  constantly  held  to  be  the  law  both 
of  En jflaiid  and  this  country,  *  *  *  and 
the  existence  of  malice  is  always  a  question 
exclusively  for  the  jury."  Malice,  it  is  ad- 
milted,  may  lie  inferred  by  the  jury  from  the 
want  of  probable  cause.  But  the  want  of  prob- 
able cause  cannot  be  inferred  from  any  degree 
of  even  expressed  malice,  but  what  amo  ints 
to  proliable  cause  is  a  question  of  law,  in  a 
very  important  sense.  In  the  celebrated  case 
of  Suttun  V.  Johnstone,  1  Term  K.  49;^  the 
rule  was  thus  laid  down:  "The  question  of 
probable  cause  is  a  ftiixed  question  of  law 
and  of  fact.  Wliether  the  circumstances  al- 
leged to  show  it  probable  are  true,  and  ex- 
isted, is  a  matter  of  fact;  but  whether,  sup- 
posing them  to  be  true,  they  amount  to  a 
probable  cause,  is  a  question  of  law."  This 
doctrine  is  generally  adopted.  McCormick 
v.  Sisson,  7  Cow.  715;  Besson  v.  Southard, 
10  N.  Y.  236;  Barron  v.  Mason,  81  Vt.  189; 
Drisigs  v.  Burton,  44  Vt.  124;  Stewart  v. 
Sonneborn, 98  U.  S.  194.  "It  is,"  says  the 
supreme  court  in  the  last  case  cited,  "the 
duty  of  the  court,  when  evidence  has  been 
given  to  prove  or  disprove  the  existence  of 
probalile  cause,  to  submit  to  the  jury  its 
credibility,  and  what  facts  it  proves,  with 
instructioHS  that  the  fact^  found  amount  to 
probable  cause,  or  that  they  do  not."  What 
facts  or  circumstances  will,  when  proven, 
autliorize  the  court  to  instruct  the  jury,  if 
they  find  such  facts  and  circumstances  to  be 
true,  what  will  constitute  probable  cause, 
must.  In  the  nature  of  things,  vary  with 
every  different  case;  but  there  are  some  gen- 
eral principles  that  underlie  all  cases,  and 
frequently,  when  applied,  will  settle  the  case 
in  question.  For  instance,  in  this  case  the 
conduct  of  the  defendant  is  to  be  weighed  in 


view  of  what  appeared  to  him  when  he  filed 
the  proceedings  in  attachnient;  not  what  the 
facts  proved  to  be  afterwards,  but  Iiad  he 
reasonable  cause  for  his  action  when  he  took 
it?  Not  what  the  actual  fact  was,  but  what 
be  had  reason  to  believe  it  was.  Faris  v. 
Starke,  3  B.  Mon.  4;  Kaulston  v.  Jackson,  1 
Sneed,  128.  If  the  defendant  acted  in  good 
faith,  with  an  honest  purpose  to  collect  a 
just  claim  for  his  clients,  the  mere  wrongful 
resort  to  legal  process  affords  no  ground  of 
action.  It  is  damnum  absque  injuria.  And 
further  than  the  cost,  which  is  the  legal  pen- 
alty for  bringing  a  groundleso  suit,  there 
could  be  no  other  damages.  McKellar  v. 
Couch,  34  Ala.  336.  The  misuse  of  legal 
process  in  a  civil  proceeding  must  have  been 
wrongful,  corrupt,  and  malicious;  for  if  the 
defendant  had  an  honest  and  reasonable  con- 
viction that  Leyser  was  justly  indebted  to 
his  clients  for  the  claim  he  held  for  collec- 
tion against  him,  and  it  was  reported,  and 
he  believed  the  report  to  be  true,  that  plain- 
tiff was  about  to  make  a  fraudulent  assign- 
ment of  his  property,  he  had  a  rjght  to  act 
upon  facts  and  circumstances  brought  to  his 
knowledge  through  the  usual  and  ordinary 
business  channels,  if  he  believed  them  to  be 
true ;  and  if  such  facts  a-id  circumstances  were 
of  such  chai-acter,  and  came  from  such 
sources,  that  lawyers  generally,  of  ordinary 
care,  prudence,  and  discretion,  would  act 
upon  them,  under  similar  circumstances,  if 
they  believed  them  to  be  true,  then  such  facts 
and  circumstances,  if  lielieved  by  Field  to  be 
true,  would  be  probable  cause  for  instituting 
the  attachment  proceedings,  and  if  such  facts 
were  found  by  the  jury  to  be  true  his  defense 
would  have  been  complete.  And  we  think 
the  court  erred  in  not  giving  instruction  No. 
10  asked  for  by  defendant,  wliich  is  herein- 
before set  forth. 

The  defendant  also  asked  the  court  to  in- 
struct the  jury  that  the  mere  termination  of 
the  attachment  proceedings  in  favor  of  the 
plaintiff  does  not  raise  the  presumption  of 
want  of  probable  cause.  The  supreme  court, 
in  the  case  before  referred  to,  holds,  in  every 
case  of  an  action  for  malicious  prosecution 
or  suit,  it  must  be  averred  and  proved  that 
the  proceeding  instituted  against  the  plain- 
tiff has  failed;  but  its  failure  has  never  been 
held  to  be  evidence  of  eitlier  malice  or  prob- 
able cause.  The  same  is  held  in  Cloon  v. 
Gerry,  13  Gray,  201;  Adams  v.  Lisher,  3 
Blacicf .  445.  The  instruction  was  a  fair  and 
clear  expression  of  the  law  material  to  the 
defendant,  and  it  should  have  been  given; 
and  it  was  error  to  refuse  it. 

Having  come  to  the  conclusion  that  this 
case  must  be  reverseti,  we  do  not  give  any 
opinion  upon  the  other  points  raised.  The 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

Long,  C.  J.,  and  MoFis  and  Wbiteman^ 
JJ.,  concur. 
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KmCHNER  V.  Laugbltk. 

(Supreme  Court  qf  New  Mexico.   Jan.  W,  1890.) 

Btidbnob — Testihont  of  Witnsss  ok  Fokmeb 
Tbiai. — Stenogiufheb — Dbolakationb. 

1.  The  testimony  of  a  witness  ona  former  trial 
cannot  be  proved  by  another,  except  in  case  of  the 
death  or  insanity  of  the  witness,  or  where  it  ap- 
pears at  the  time  of  the  trial  that  by  reason  of 
physical  disability  of  a  permanent  character  he  is 
unable  to  be  examined,  and  that  by  the  exercise 
of  due  diligence  his  deposition  could  not  have  been 
taken,  or  where  the  witness  is  beyond  the  seas  or 
absent  from  the  territory,  and  his  whereabouts 
cannot  by  due  diligence  be  ascertained,  or  where, 
by  the  procurement  of  the  opposite  party,  the  wit- 
ness absents  himself  from  tne  jurisdiction  of  the 
oourt  after  having  been  duly  summoned. 

8.  Under  Comp.  Laws  N.  M.  1884,  i  548,  which 
provides  that  the  stenographer  of  the  court  shall 
take  an  oath  faithfully  to  discharge  his  duty,  and 
that  the  short  hand  notes  taken  by  him  shall  be  de- 
posited in  the  offlce  of  the  clerk  of  the  court,  but 
which  does  not  declare  the  legal  value  of  the  notes 
as  evidence,  the  testimony' of  the  stenographer, 
after  refreshing  his  memory  by  referring  to  his 
notes,  as  to  the  testimony  of  a  witness  on  a  former 
trial,  is  hearsay. 

8.  In  an  action  on  a  contract,  declarations  of 
persons  as  to  defendant's  admissions  of  the  con- 
tract cannot  be  received  in  evidence  until  the  agency 
of  those  persons  for  defendant  has  been  proved  in- 
dependently of  the  declarations. 

Appeal  from  the  district  court,  Santa  Fe 
connty;  Keeves,  Judge. 

Oildersleeve  <(■  Preston,  for  appellant.  Ca^ 
tron.  ITnaebel  <&  Clancy  and  Thus.  Smith,  for 
appellee. 

Whiteham,  J.  This  is  an  action  m  as- 
$ump*it  brought  by  August  Kli-cliner,  appel- 
lee, to  recover  damages  for  the  breach  of  a 
contFHCt  alleged  to  have  been  made  by  the 
plaintiff  with  the  appellant,  Saron  N.  Laugh- 
lin.  and  Joseph  H.  Wiley,  on  the  9th  day  of 
Aagnst»  A.  D.  1879,  the  contract  having  been 
signed  and  sealed  by  Wiley  for  hi di self  and 
as  the  agent  of  LaUKhlin.  Under  this  con- 
tract, Kirchner  delivered  to  Wiley  2,000  ewes, 
which  Laughlin  and  Wiley  were  to  care  fur 
for  the  period  of  5  years,  and  to  pay  and  de- 
liver  to  Kirchner  annually,  for  the  use  of  the 
same,  500  wethers  and  500  fleeces  of  wool, 
and  at  the  end  of  5  years  Ltiu^lilin  and  Wiley 
were  to  deliver  to  Kirchner  200  ewes  of  like 
age,  quality,  and  condition  as  those  which 
should  be  delivered  to  them.  Some  time 
later,  500  additional  ewes  and  23  rams  were 
delivered  bf  Kirchner  upon  an  unsealed  writ- 
ten agreement,  dated  September  14,  A.  D. 
1881,  which  was  signed  in  the  name  of 
Laughlin  by  Wiley  asHgent,  and  also  for  him- 
self. This  agreement  provides,  in  effect,  that 
the  original  contract  should  be  enlarged  so  as 
to  include  the  additional  ewes  and  rams,  un- 
der the  same  terms  and  conditions  as  were 
specilied  in  the  original  contract.  The  plain- 
tiff prayed  damages  for  the  sum  of  83,500, 
with  interest  and  cost  of  suit.  The  defend- 
ant, Laughlin,  interposed  the  pleas  of  non  as- 
mmpsit  and  non  est  faalum  to  the  declara- 
tion, denying  his  signature  to  the  instrument 
in  writing  sued  on,  and  the  authority  of  any 
one  to  execute  it  for  him.    The  case  was 
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tried  at  the  July  term,  A.  D.  1885,  of  the  dis- 
trict court  of  Santa  Fe  county,  at  which  trial 
the  court  instructed  the  jury  to  return  a  ver- 
dict for  the  defendant,  Laughlin.  The  plain- 
tiff then  carried  the  case  by  writ  of  error  to 
the  supreme  court,  which  court,  at  the  Janu- 
ary term,  1888,  reversed  the  judgment  of 
the  district  court,  and  directed  a  new  trial, 
(17  Pac.  Rep.  132,)  which  was  had  at  the 
August  term,  A.  D.  1888,  and  the  plaintiff 
recovered  a  judgment  in  the  sum  of  S3, 200, 
and  the  defendant  brings  the  case  upon  ap- 
peal to  this  court. 

The  appellant  insists  that  the  district  court 
erred  in  permitting  Harry  S.  Clancy,  a  wit- 
ness in  behalf  of  the  appellee,  to  testify  as  to 
what  William  Breeden  had  testified  to  upon 
the  former  trial  of  the  cause.  The  witness 
Clancy  was  the  oiBcial  stenographer  of  the 
court,  and,  upon  being  sworn  as  a  witness, 
testified  that  he  Hcted  as  stenographer  upon 
the  former  trial;  that  upon  that  trial  William 
Breeden  was  sworn  and  examined  as  a  wit-' 
ness  in  behalf  of  plaintiff;  and.  npon  be- 
iug  further  interrogated,  the  witness  Clancy 
testified  as  follows:  "Question.  Where  is 
William  Breeden?  Answer.  I  am  informed 
—  I  have  seen  a  letter  written  byMr.  Breed- 
en within  the  last  two  weeks  from  the  state 
of  Ohio.  Q,  State  whether  or  not,  on  the 
former  trial  of  this  case,  the  paper  1  now  hold 
in  my  hand  was  identified  by  Col.  Breeden 
underoath.  A.  Frommy  memorandum  made 
on  that  paper  it  ap{)ears  Ihnt  it  was  intro- 
duced in  evidence  upon  the  former  trial  of 
this  cause  as  an  exhibit.  Q.  State  whether 
or  not  the  memorandum  in  pencil.  •&..  U.  S. 
C'  is  an  original  note  made  by  you  as  ste- 
nographer on  this  exhibit,  when  introduced  in 
evidence.  A.  It  is.  Q.  Are  you  acquainted 
with  the  handwriting  of  William  Breeden? 
A.  I  am.  Q.  State,  if  you  know,  in  whose 
handwriting  the  budy  of  this  instrument  is 
written.  A.  It  is  in  the  handwriting  of  Col. 
William  Breeden.  Q.  Do  yon  recollect,  in  sub- 
stance, what  Col .  Breeden  testified  to  as  to  the 
signatures  to  this  paper?  A.  I  am  able  to  tes- 
tify on  that  point,  after  refresh!  ng  my  memory 
by  referring  to  the  original  short-hand  notes. 
Q.  Have  you  looked  at  these  notes?  A.  Yes, 
sir.  Q.  State,  in  substance,  what  Col.  Breed- 
en testified  then  on  that  subject.  A.  Col. 
Breeden  testified  that  this  paper  was  in  his 
handwriting,  and  that  it  was  executed  by 
Joseph  Wiley,  for  himself  and  for  Saron  N. 
Laughlin,  and  also  that  the  additional  agree- 
ment on  the  last  page  whs  signed  by  Mr. 
Wiley  for  himself  and  for  Mr.  Laughlin." 

The  testimony  of  the  witness  Clancy  was 
permitted  to  go  to  the  jury,  notwithstanding 
the  objection  of  the  defendant  Laughlin.  It 
was  shown  upon  the  trial  by  the  testimony 
of  M.  A.  Breeden,  who  is  the  brother  of  the 
absent  witness,  William  Breeden,  that  be, 
William  Breeden,  his  wife  and  family,  resid- 
ed in  the  town  of  Santa  Fe,  N.  M.;  that  he 
left  the  territory  of  New  Mexico  in  July,  and 
that  the  witness  believed  him  to  be  in  the 
state  of  Ohio  at  that  time;  that  be  bad  re- 
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ceived  a  letter  from  him  within  a  week  or  10 
days  previous  to  that  time;  that  he  could  not 
state  positively  whether  his  brother  was  on 
the  road  or  in  tlie  territory,  but  that  his  un- 
derstanding was  that  he  was  in  the  state  of 
Ohio,  and  he  did  not  Icnow  when  he  was  ex- 
pected to  return.  In  the  decisions  of  tlie  courts 
of  the  several  states  that  have  passed  upon  the 
question  of.  the  admissibility  of  the  evidence 
of  a  witness  given  upon  a  former  trial  of  a 
case,  there  is  great  lack  of  uniformity,  and 
the  law  is  far  from  being  settled.  Several 
courts  haye  held  that,  where  a  witness  is  be- 
yond the  jurisdiction  of  the  court,  evidence 
is  admissible  of  bis  testimony  given  at  a 
former  trial  between  the  same  parties,  with 
reference  to  the  same  subject-matter.  Ma- 
gill  V.  Kauflinan,  4  Serg.  &  R.  317;  Clinton 
V.  Estes,  20  Ark.  235;  Schearer  v.  Harber, 
36  Ind.  536;  Long  v.  Davis,  18  Ala.  801; 
Wilder  v.  St.  Paul.  12  Minn.  192,  (GU.  116;) 
People  V.  Devine,  46  Cal.  45;  1  Greenl.  Ev. 
§  163.  It  is  hehl,  on  the  contrary,  that 
where  the  residence  of  ttie  witness  is  known, 
his  deposition  should  be  taken,  unless  it  be 
shown  that  the  circumstances  of  the  case  are 
such  as  to  prevent  the  taking  of  his  deposi- 
tion. Wilbur  V.  Selden,  6  Cow.  164;  Ger- 
hauser  v.  Insurance  Co..  7  Nev.  174;  Berney 
V.  Mitchell,  34  N.  J.  Law,  341;  Le  Baron  v. 
Crombie,  14  Mass.  234;  Bergen  v.  People,  17 
111.  427.  There  would  seem  to  be  less  force 
in  the  position  maintained  in  the  cases  first 
cited,  at  the  present  time,  than  there  may 
have  been  a  quarter  of  a  century  ago.  The 
imperfect  mail  facilities  and  slow  methods 
of  travel  which  existed  then  made  the  taking 
of  a  deposition  of  a  witness  residing  or  being 
in  another  state  difllcultand  uncertain  of  ac- 
complishment, and  consumed  a  great  deal  of 
time;  whereas,  under  the  fast  mail  system 
and  rapid  railroad  communication  with  all 
parts  of  the  country  maintained  at  the  pres- 
ent day,  the  taking  of  a  deposition  of  a  wit- 
ness in  another  jurisdiction  is  accomplished 
with  comparatively  little  expenditure  of  time, 
trouble,  or  money.  In  Burton  v.  Driggs,  20 
Wall.  133,  cited  by  the  appellee,  the  court 
held  that,  a  deposition  taken  in  the  case  hav- 
ing been  lost,  a  copy  of  the  deposition  taken 
under  the  direction  of  the  clerk,  and  by  him 
compared  and  certifled  to  be  a  true  copy, 
might  be  read  in  evidence  in  place  of  the 
original,  (the  witness  being  out  of  the  juris- 
diction of  the  court.)  The  objection  was 
made  that  "the  copy  was  not  the  original." 
"This,  as  a  fact,"  the  court  say,  "was  self- 
evident,  but,  as  a  ground  of  objection,  it  was 
wholly  indeflnite."  There  was  no  suggestion 
made  "that  the  place  of  the  lost  deposition 
could  only  be  supplied  by  another  one  of  the 
same  witness,  retaken,  and  that  secondary 
evidence  was  inadmissible  to  prove  the  con- 
tents of  the  former;"  and  the  case,  for  that 
reason,  was  decided  upon  the  ground  that 
the  contents  of  any  written  instrument,  ju- 
dicial records,  and  all  other  documents  of  a 
kindred  character,  lost  or  destroyed,  may  be 
proved  by  competent  evidence;  that  there 


was  nothing  in  the  objection  made  to  the  in- 
troduction of  the  copy  to  take  the  case  out  of 
the  general  rule;  and  the  decision  seems  to 
intimate  that,  if  a  proper  objection  had  been 
made,  the  case  would  have  been  decided  dif- 
ferently. The  requirements  of  the  statute  of 
New  Mexico  (Comp.  Laws  1884,  §  548)  are 
Uiat  the  Btenosrapher  of  the  court  shall  take 
an  oatb  faithfully  to  discliarge  his  duty  as 
such,  and  that  the  short-band  notes  taken  by 
him  shall,  at  the  end  of  each  term  of  court, 
be  deposited  in  the  office  of  the  clerk  of  the 
court,  but  the  statute  does  not  declare  the 
legal  value  of  such  notes  as  evidence.  The 
testimony  of  the  witness  Clancy,  as  to  what 
the  witness  William  Breeden  had  testified  to 
upon  the  former  trial,  therefore,  was  but 
hearsay  evidence,  his  memory  being  re- 
freshed by  a  reference  to  his  short-band  notes 
of  the  former  trial;  which  notes  may  have 
possessed  a  measure  of  value,  as  evidence 
somewhat  higher  than  heatiay  evidence,  by 
reason  of  their  having  been  taken  by  a  sworn 
officer  of  the  court,  and  the  notes  having  been 
in  the  custody  of  the  clerk  of  the  court  dur- 
ing the  interval  between  the  first  and  second 
trial,  but  were  lacking  in  value  as  evidence 
of  a  high  degree,  because  of  the  failure  of 
the  statute  to  declare  their  legal  value.  The 
record  of  this  case  does  not  suggest  any  rea- 
son why  the  deposition  of  the  witness  William 
Breeden  could  not  have  been  taken.  We  are 
of  the  opinion  that  neither  legal  principle  nor 
sound  policy  will  justify  the  admission  of  the 
evidence  given  on  a  former  trial,  between  the 
same  parties  and  about  the  same  subject- 
matter,  except  in  case  of  the  death  or  insan- 
ity of  tlie  witness,  or  where  it  appears  at 
the  time  of  the  trial  that,  by  reason  of  phys- 
ical disability  of  a  permanent  character,  he 
is  unable  to  be  examined,  and  that,  by  the 
exercise  of  due  diligence,  his  deposition  could 
not  have  been  taken,  or  where  the  witness  is 
beyond  the  seas,  or  where  the  witness  is  ab- 
sent from  the  territory,  and  his  wherehbouta 
cannot,  by  due  diligence,  l)e  ascertained,  or 
where,  by  the  procurement  of  the  opposite 
party,  the  witness  absents  himself  from  the 
jurisdiction  of  the  court,  after  having  been 
duly  summoned  to  the  trial. 

Upon  the  trial  of  the  case,  the  appellee, 
August  Kirclmer,  was  permitted  to  testify  in 
his  own  behalf,  as  to  what  Col.  Breeden 
stated  to  the  appellee  and  Josepb  H.  Wiley, 
in  the  absence  of  appellant,  viz.,  that  a  cer- 
tain letter,  which  was  the  subject  of  a  con- 
versation between  the  persons  named,  was  in 
the  handwriting  of  appellant,  and  also  as  to 
the  contents  of  the  letter,  and  the  admission 
of  this  testimony  is  assigned  by  the  appellant 
as  error.  The  testimony  of  the  appellee  up- 
on this  point  was  as  follows:  "The  first  year 
I  received  my  'parttdo '  complete.  The  sec- 
ond year  comes  Mr.  Wiley,  and  says:  'Chi- 
quito,  I  received  a  letter  from  Mr.  Lauglilin. 
SVe  are  having  a  bad  year  this  year,  and  now 
I  want  you  to  do  something  for  me.'  I  said: 
•All  right;  you  come  to  Col.  Breeden 's  office.' 
We  went  there,  and  be  took  out  his  letter 


Digitized  by 


LiOogle 


Idaho.) 


CHAMBERLAIN  «.  WOODIN. 


177 


from  Mr.  Laaghlln.  Col.  Breeden  read  it, 
and  said:  •  Chiquito,  that  is  Mr.  Lauglilin's 
handwriting.  He  says  lie  want  you  to  re- 
lease him  from  the  partido  for  this  year.'  I 
said:  ■  I  will  do  so.'  I  told  Mr.  Breeden.  'I 
will  do  so,  becaase  it  is  a  bad  year.'  "  The 
appellant  objected  to  the  testimony.  The  ob- 
jection was  overraled.  The  court,  in  pass- 
ing upon  the  objection,  staled  that  anything 
that  was  said  between  Kirchner,  Col.  Breed- 
en, and  Wiley  was  competent.  The  evi« 
dence  would  be  competent  only  in  the  view 
that  Breeden  and  Wiley  were  the  agents  of 
lAughlin,  and  were  at  tliat  time  acting  with- 
in the  scope  of  their  authority.  If  tliey  were 
not  his  agents,  then  any  statement  .they  may 
have  made  concerning  the  letter  would  not 
be  competent.  The  case  was  prosecuted  up- 
on the  theory  that  Wiley  was  the  agent  of 
Laugblin,  and  the  purpose  of  tliis  evidence 
was  to  show  that  Laoghlin,  by  asking  to  be 
released  from  paying  the  partido  for  that 
year,  admitted  his  liability  under  the  contract 
made  by  Wiley  in  his  name.  LaugliUn  testi- 
fied that  Wiley  was  not  his  agent;  that  he 
never  authorized  him  to  make  such  a  con- 
tract, or  to  sign  his  name;  and  that  he  did 
not  know  until  the  year  1883  that  such  aeon- 
tract  bad  been  made  in  his  name,  and  that, 
when  informed  of  it,  he  immediately  repudi- 
ated the  contract,  and  went  to  Kirchner  and 
demanded  that  his  name  be  taken  oft.  Wiley 
testified  that  "Langhlin  was  never  in  any 
way  interested  in  the  contract,  and  never 
gave  me  at  any  time  permission  or  authority  to 
sign  his  name  to  the  Kirchner  sheep  contract, 
or  to  enter  into  any  contract  for  him  with 
Mr.  Kirchner  in  regard  to  sheep,  and  Mr. 
Laughlin  never  at  any  time  or  place  ratified 
tbe  contract  with  Kirchner  sued  on  in  this 
cause."  His  testimony  is  entirely  silent  up- 
on tbe  point  as  to  whether  he  did  or  did  not 
sign  Laugblin's  name  to  the  contract,  and  In 
ttds  connection  the  testimony  of  the  witness 
M.  A.  Breeden  may  have  some  significance. 
This  witness  testified  that  the  name  of  Saron 
N.  Laughlin,  on  the  last  page  of  the  contract, 
WHS  in  the  handwriting  of  William  Breeden. 
We  think  the  evidence  of  the  appellee,  Kirch- 
ner, as  to  the  declarations  of  Breeden  and- 
Wiley  concerning  tbe  letter  claimed  to  have 
t>eeu  written  by  Laughlin,  was  improperly 
admitted,  for  the  reason  that  the  evidence  in 
the  case  does  not  S!iti»factorily  establish  that 
either  Breedeu  or  AViley  was,  at  the  time,  an 
agent  of  Laughlin.  The  declarations  of  an 
agent  are  only  admitted  when  the  agency  is 
proved.  To  permit  the  proving  of  an  agency 
by  proving  the  declarations  of  the  agent 
would  t>e  assuming  it  without  that  which  is 
a  prerequisite  to  the  admissibility  of  the  deo- 
larationa.  It  would  be  without  reason  or 
logic  to  say  that  an  agent's  declarations  were 
admitted  because  he  was  an  agent,  and  that 
he  was  an  agent  because  his  declarations 
were  admissible.  "Hence  the  rule  is  settled 
that  such  declarations  cannot  be  received  un- 
til there  be  proof  of  the  agency  eUiunde," 
Wfaart.  £v.  §  1183;  Breckenridge  t.  McAfee, 
▼.23p.no.8— 12 


54  Ind.  144;  Jordan  ▼.  Stewart,  23  Fa.  St. 
244;  Williams  v.  Davis,  69  Pa.  St.  21. 

Other  errors  are  assigned  by  the  appellant, 
but,  believing  that  the  determination  of  the 
questions  already  considered  in  favor  of  the 
appellant  will  entitle  him  to  a  new  trial,  we 
will  nut  stop  to  consider  the  other  questions 
presented  by  the  i-ecord.  The  judgment  of 
the  district  court  will  be  reversed,  and  tbe 
.cause  remanded  for  a  new  trial. 

Long,  G.  J.,  and  Lbb  and  McFie,  JJ.,  con- 
cur. - 

(2  Idaho  [Hasb.]  642) 

Chamberlain  v.  Woodin. 
(Supreme  Court  cf  Idaho.    Feb.  18, 1890.) 

ELSOnOXS— IKRBGIII.AMTT  AND  PrAUD— NoKBUTT 
— EVIDBNCB — ReVSRSAI. 

1.  When  a  motion  for  nonsuit  is  mode  by  de 
fendantat  tbe  close  of  plaintiff 'a  testimony  be<»us6 
of  Its  InsafHciency,  and  overmled,  if  defendant 
then  introduoes  bis  testimony,  he  waives  bis  right 
to  have  the  error  in  overruling  the  motion  re- 
viewed. 

2.  A  jud^entwiU  not  be  reversed  when  there 
is  a  substantial  conflict  in  the  testimony,  or  nnless 
it  seems  the  result  of  passion  or  prejudice. 

8,  When  an  election  is  so  irregular  and  frand- 
nlent  that  the  true  result  cannot  be  ascertained 
from  the  returns  of  the  poll,  they  should  be  reject- 
ed, and  the  true  result  shown  by  other  evidence.' 
(SyUai/ua  by  the  CourU) 

Appeal  from  district  court,  Bingham  coun- 
ty; C.  H.  Berrt,  Judge. 

Hawley  (^  Reeves  and  W.  H.  Savidge,  for 
appellant.  Smith  &  Smith  and  John  T.  Mor- 
gan, for  respondent. 

Beattt,  C.  J.    At  tbe  general  election 

held  In  November,  1888,  the  parties  to  this 
action  were  opposing  candidates  for  the  office 
of  sheriff  of  Bingham  county,  to  which  tbe 
appellant  was  declared  elected.  Tbe  respond- 
ent, in  pursuance  of  our  statute  for  "Con- 
testing Certain  Elections,"  beginning  with 
section  5026,  commenced  this  action  of  ooa> 
test,  alleging  as  the  grround  thereof — First, 
malconduct  of  the  board  of  judges  of  election 
in  Bexburg  precinct,  in  said  county;  and  s«o- 
ond,  that  illegal  votes  were  cast  in  said  pre- 
cinct, and  counted  for  appellant.  .  At  the  trial 
of  the  cause,  when  respondent  closed,  appel- 
lant interposed  his  motion  for  nonsuit,  which 
being  overruled,  he  proceeded  with  the  intro- 
duction of  his  testimony.  By  the  judgment 
of  the  court  the  respondent  was  declared  elect- 
ed to  said  office,  and  the  appellant  here  asks 
its  reversal. 

All  tbe  alleged  errors  complained  of  by  ap- 
pellant may  be  considered  under  the  follow- 
ing sul)divlsions:  (1)  That  the  court  erred 
in  overruling  his  motion  for  nonsuit  because 
respondent's  testimony  was  insufllcient  to 
warrant  a  judgment  is  bis  favor;  (2)  that 
the  findings  do  not  support  the  judgment; 
(3)  that  the  court  failed  to  find  on  all  the  is- 
sues raised;  and  (4)  that  the  judgment  is  not 
warranted  by  the  facts  and  the  law. 

The  consideration  of  these  questions  has 
required  an  examination  of  perhaps  the  most 
voluminous. record  that  has  ever  been  sul>- 


>  See  note  at  end  of  case. 
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miMed  to  the  review  of  this  court,  and  it  has 
been  foand  a  most  onerous  duty  to  comply 
with  Ibe  closing  suggestion  of  appellant's 
brief,  in  which  be  "commends  it  to  our  care- 
ful attention  and  thorough  consideration." 
We  earnestly  urge  a  closer  observance  of  the 
provisions  of  our  statutes  which  forbid  the 
incumbering  of  tbe  record  with  "redundant 
and  useless  matter.".  Even  when  an  appeal 
is  taken  upon  the  ground  of  the  insufficiency 
of  the  evidence,  it  is  entirely  unnecessary  to 
incorporate  all  that  has  been  said  by  wit- 
nesses, including  questions  and  answers. 
The  statute  will  protect  the  appellant  who 
inserts  in  his  record,  in  narrative  form,  only 
such  evidence  as  is  pertinent  to  the  material 
issues,  and  procures  thereto  the  proper  cer- 
tificate of  the  judge,  showing  that  all  such 
evidence  is  included. 

Motion  for  nonsuit  on  account  of  intufp.- 
liency  of  ecidence  is  waived  by  the  subse- 
quent introduction  of  testimony  hy  the  mory 
«r.  Did  the  court  err  in  overruling  the  mo- 
tion for  nonsuit?  The  motion,  as  above 
stated,  was  based  upon  the  alleged  insiitB- 
ciency  of  the  evidence.  In  thedetennination 
of  this  question,  examination  of  the  testimo- 
ny is  unnecessary,  for  any  error  the  court 
may  have  made  in  this  matter  was  entirely 
waived  by  the  subsequent  introduction  of  ap- 
pellant's tostimony.  It  is  so  settled  by  the 
highest  authority,  to  which,  for  the  justifica- 
tion of  our  ruling,  we  refer.  Bradley  v. 
Foole,  98  Mass.  179;  llailway  Co.  v.  Cora- 
mings,  106  U.  S.  700,  1  Sup.  Ct.  Bep.  493; 
and  Insurance  Co.  t.  Crandal,  120  U.  S.  530, 
7  Sup.  Ct.  Kep.  685. 

Do  the  findings  support  the  judgmentf 
The  appellant  claims  the  findings  do  not  jus- 
tify and  support  the  judgment.  It  is  admit- 
ted they  would  be  more  satisfactory  if  more 
specific,  but,  being  "proceedings"  under  our 
statute,  they  must  likewise  be  liberally  con- 
strued. They  are,  in  effect,  tiiat  "tbe  judges 
of  said  election  in  said  precinct  permitted  le- 
gal voters  to  be  arrested,  intimidated,  and 
prevented  from  voting;"  "that  they  permit- 
ted legal  voters  to  be  arrested  for  challenging 
illegal  voters;"  "tliat  they  permitted  a  large 
number  of  peraons,  whom  they  suspected 
were  illegal  voters,  to  vote  without  chal- 
lenge;" "that  they  themselves  were  terror- 
ized by  threats  of  arrest,  if  they  challenged 
illegal  votes ;''  "that  one  of  the  clerks  was 
violently  arrested  and  taken  away  because  be 
had  challeng%l  illegal  votes;"  "that  they 
conducted  the  election  almost  the  entire  day 
without  any  election  register;"  "that  they 
and  others  were  intimidated  and  prevented 
from  challenging  any  person  offering  to  vote 
by  armed  men  who  were  sent  there  from 
without  the  precinct  by  the  United  States 
marshal."  Our  statute  does  not  define  what 
constitutes  maleonduct  of  the  officers  of  elec- 
tion, but  it  must  be  held  that  any  proceed- 
ings which  result  in  unfair  elections,  that  de- 
prive tbe  qualified  elector  of  the  opportunity 
of  peaceably  casting  his  ballot  and  having 
U  counted  an  cast,  or  that  permit  illegal  votes 


to  be  cast  and  counted,  are  within  tbe  stat- 
utory provisions.  Section  570  of  our  stat- 
utes directs  that  the  judges  of  election  must 
challenge  any  person  offering  to  vote  whom 
they  know  or  suspect  not  to  t^  qualified;  also 
it  is  required  the  "election  register"  must  be 
at  the  polls.  That  the  judges  themselves 
were  intimidated  does  not  justify  such  con- 
duct on  their  part  as  results  in  anunfaireleo- 
tion.  The  design  of  the  law  is  that  the  elec- 
tion shall  be  so  conducted  as  to  result  in  the 
free  expression  of  the  legal  voters'  will.  If 
this  fails  from  any  conduct  on  the  part  of  the 
judges,  regardless  of  the  cause,  the  law  is  not 
fulfilled.  It  cannot  be  doubted  from  these 
findings  that  the  election  was  irregular  in  the 
highest  degree.  The  findings  further  show 
that  those  irregularities  procured  the  appel- 
lant to  be  declared  elected,  when  be  had  not 
received  the  highest  number  of  legal  votes; 
that  illegal  votes  were  cast  for  him;  tliat,  if 
tbe  illegal  votes  cast  and  counted  for  him 
were  deducted  from  his  total  vote,  it  would 
leave  him  with  fewer  legal  votes  than  respond- 
ent had,  'and  upon  the.se  findings  the  court 
rendered  judgment  that  defendant  was  elect- 
ed to  the  ottice,  and  appellant  was  not,  wbicli 
we  think  they  fully  sustain. 

Were  all  necessary  findings  madet  The 
appellant's  next  assignment  of  error  is  that 
the  court  did  not  find  upon  all  the  issues. 
This  question  seems  for  the  first  time  to  be 
sugf^ested  in  his  argument,  as  the  record  does 
not  disclose  that  he  asked  any  additional  find- 
ings,or  excepted  to  those  found  as  insuQlcient, 
or  made  any  objection  whatever.  It  is  noted 
that  liis  objection  now  is  not  to  a  failure  to 
find  on  all  material,  butonall,  issues  raised  in 
the  case.  By  numerous  decisions  it  has  been 
held  that  findings  must  be  made  ui)on  all  ma- 
terial issues,  but  even  this  ruling  is  modified 
in  various  ways;  as  that,  "when  the  court 
fails  to  find  on  a  material  issue,  *  *  * 
judgment  will  not  be  reversed  if  the  finding 
must  have  been  adverse  to  the  appellant." 
Hutchings  v.  Castle.  48  Cal.  156;  People  v. 
Center,  66  Cal.  564,  5  Pac.  Bep.  263,  and  6 
Pac.  Kep.  481;  California  S.  B.  Co.  v.  South- 
ern Pac.  K.  Co.,  67  Cal,  65,  7  Pac.  Rep.  123. 
Also,  if  the  facts  found  sustain  tlie  judgment, 
there  is  no  necessity  to  go  further,  and  And 
on  other  issues,  (liobarts  v.  Haley,  65  Cal. 
402,  4  Pac.  Kep.  385;)  and  this  court  has 
said:  "It  must  be  held  that  all  questions  put 
in  issue,  and  not  found  upon,  would  have 
been  found  against  the  appellants,  or  they 
were  deemed  immaterial,"  (Gamble  T.  Dun- 
well.  1  Idaho,  271.)  However,  the  question 
before  us  is  not  the  establishment  of  a  rule 
for  the  formulation  of  findings,  but  was  it 
necessary  in  this  case  to  find  others  than  those 
in  the  record?  This  is  solved  by  the  plead- 
ings themselves.  The  findings  made  are  al- 
most in  the  language  of  the  allegations  in  the 
complaint,  and  substantially  responsive  to 
all  thereof,  while  the  answer  simply  denies 
those  allegations,  and  hence  raises  no  addi- 
tional issue.  It  is  held  by  numerous  authw- 
ities  that  findings  which  follow  tbe  languags 
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of  the  pleadings  are  safBcient;  and.  these  be- 
ing responsive  to  all  the  material  issues  ten- 
dered by  the  pleadings,  we  deem  otliers  are 
unnecessary. 

£a  the  judgment  anttatTied  by  the  evidence  t 
The  only  remaining  question  for  considera- 
tion is  whether  the  testimony  is  sufficient  to 
justify  the  decision  of  the  trial  court.  The 
reversal  of  a  judgment  on  this  ground  must 
be  only  upon  clear  and  convincing  evidence 
that  the  court  erreil  in  its  conclusion.  In 
Ainslie  t.  Printing  Co.,  1  Idaho,  643,  it  is 
held  that  whenever  "there  is  a  substantial 
conflict  in  the  testimony  it  will  not  disturb 
the  verdict  or  the  decision  of  the  court  be- 
low." Other  courts  have  gone  even  further, 
and  by  abundant  authority  it  has  become  the 
established  rule  to  sustHin  the  conclusion  of 
the  trial  court,  unless  it  appears  it  is  support- 
ed by  so  little  evidence,  and  contradicted  by 
so  much,  tliat  it  must  be  inferred  it  was 
reached  through  passion  or  prejudice.  We 
will  briefly  consider  the  testimony  concerning 
— J^('rar<,  the  alleged  irregularities  of  the  elec- 
tion; and,  aeeond,  the  rejection  by  the  court, 
as  illegal  voters,  of  those  persons  who  claimed 
to  have  withdrawn  from  the  Mormon  Church 
just  prior  to  the  election. 

It  was  claimed  in  argument  that  the  dep- 
uty-marahals  were  there  in  pursuance  of  law, 
and  only  for  the  purpose  of  presprving  the 
peace  and  the  purity  of  the  ballot-box.  At- 
tention has  been  directed  to  the  chapter  on 
the  "Elective  Franchise,"  commencing  with 
section  2002,  Bev.  St.  U.  S.,  as  containing 
the  authority  under  which  the  marshal  acted. 
The  only  section  therein  at  all  relevant  pro- 
vides that  "when  an  election  at  which  repre- 
sentatives or  delegates  to  congress  are  to  be 
chosen  is  held  in  any  city  or  town  of  20,000 
inhabitants  or  upwards,  the  mnrshal  shall,  on 
application  in  writing  of  at  least  two  citizens 
residing  in  such  city  or  town,  appoint  special 
deputy-marshals."  No  power  under  this  sec- 
tion is  given  for  such  appointment,  the  place 
not  having  the  necessary  population.  Sec- 
tion 202;i  provides  that,  when -an  arrest  is 
made,  "the  person  so  arrested  shall  forthwith 
be  brought  before  a  commissioner,  judge,  or 
court  of  the  United  States  for  examination." 
Instead  of  the  record  showing  any  compliance 
with  this  provision,  it  appejirs  therefrom  that 
most  of  the  parties  arrested  were  simply  held 
as  prisoners  until  the  polls  closed,  and  were 
then  discharged.  This  being  so,  the  mar- 
shals, instead  of  upholding  the  law,  were,  in 
its  name,  violating  the  rights  of  citizens.  It 
is  also  in  testimony  that  they  were  armed ; 
that'  in  a  threatening  manner  they  dictated 
bow  the  election  should  be  conducted;  that 
they  arrested  and  carried  away  those  who 
were  peaceably  and  lawfully  challenging  those 
suspected  of  being  illegal  voters;  that  they 
arrested  election  officers;  that  unauthorized 
persons  that  day  registered  illegal  voters, 
who  were  permitted  to  vote;  that  part  of  the 
time  the  necessary  election  books  were  not  at 
the  polls,— all  of  which  is  disputed  by  other 
witnesses,  who  further  testified  that  other 


persons,  representing  the  opposite  party,  were 
there  with  a  large  number  of  warrants,  with 
the  design  of  intimidating  registered  voters 
by  arresting  them.  From  this  mass  of  con- 
flicting testimony,  the  court  undertook  to  sift 
the  truth,  and,  from  the  record  and  state- 
ments made  in  argument,  it  appears  the 
court  concluded  the  election  was  attended 
with  such  irregularities  as  to  wholly  vitiate 
it,  and  it  set  the  poll  aside.  With  such  a  con- 
flict in  the  testimony  it  cannot  be  concluded 
the  court  erred,  but,  on  the  contrary,  the  tes- 
timony shows  the  election  was  a  farce.  It 
was  a  scramble  between  contenJinv  parties, 
in  which  the  law  was  ignored.  The  indul. 
gence  of  such  methods  would  speedily  convert 
the  beneficent  powerof  the  bitllot  into  an  en- 
gine of  fraud  and  lawlessness.  The  lower 
court  properly  treated  it  as  void,  and  set  the 
returns  aside,  which  is  justified  by  the  law 
as  well  as  the  facts.  Mt-Crary  on  Elections, 
(2d  Ed.)  §§  302,  416,  lays  down  the  rule  that 
when  there  are  such  irregularities,  and  dis- 
regard of  the  law,  as  that  the  real  expression  of 
th'e  legal  voters  is  not  had, — when  the  true  re- 
sult cannot  be  ascert^iined  by  the  returns, — 
the  poll  must  be  set  aside;  but  be  adds:  "It 
does  not  follow  that  legal  votes  cast  at  such 
poll  must  be  lost.  They  may  be  proven  by 
secondary  evidence,  •  •  •  [the  poll  be- 
ing primary,]  and,  when  thus  proven,  maybe 
counted."  Other  authorities  sustain  the 
view,  which  we  see  no  reason  to  condemn. 
In  this  case,  the  court  having  treated  the 
election  as  irregular  and  invalid,  permitted 
the  parties  to  produce  those  who  had  voted, 
and  by  inquiring  into  their  qualilications, 
and  bow  they  voted,  ascertain  the  true  result. 
This  examination  involves  one  of  the  ques- 
tions most  complained  of  by  the  appellant. 
A  large  number  of  those  who  had  voted  for 
him  had  been  members  of  the  Mormon 
Church,  and  shortly  prior  to  the  election  had, 
in  form,  severed  their  connection  therewith. 
Appellant  insists  this  was  done  in  good  faith; 
tliat  tliey  thereby  t)ecame  qualified  electors, 
and,  having  been  registered  as  such,  were  en- 
titled to  vote;  that  the  court,  if  it  inquired 
into  their  qualilications,  was  bound  to  so 
hold,  because  they  were  no  longer  members 
of  that  proscribed  organization. 

There  Ciin  be  no  doubt  of  the  court's  pow- 
er, in  a  case  of  an  election  contest,  to  inquire 
into  the  qualiflcation  of  those  who  voted,  and 
reject  all  disqualified.  If  in  this  case  it  found 
the  alleged  withdrawal  from  the  church  by 
those  parties  was  a  mere  form. — a  pretense 
to  avoid  the  letter  of  the  law, — and  that  in 
faith  and  practice  they  still  adhered  to  such 
organization,  it  would  be  justified  in  reject- 
ing then;  as  legal  voters.  These  persons 
were  before  the  court,  and  from  their  own 
statements  and  the  facts  of  the  case  we  may 
judge  them.  A  very  large  number  withdrew 
on  the  same  day,  and  all  within  about  two 
weeks  immediately  prior  to  the  day  of  elec- 
tion. They  say  this  was  absolutely  without 
counsel  or  advice  from  any  one,  and  general- 
ly without  knowledge  that  others  were  doing 
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the  same.  In  most  of  the  cases  it  was  done 
by  a  written  resignation,  which  each  claimed 
he  had  written  out  himself.  Yet  appellant 
in  his  brief  says  these  withdrawals  were  by 
"notices  in  writing,  and  in  substantially  the 
following  forms."  Then  follows  the  form. 
It  IS  most  remarkable  that  so  many  persons, 
at  about  the  same  time,  but  without  instruc- 
tions or  concert  of  any  kind,  should  sever 
their  association  'with  this  organiziition  in  a 
form  of  words  so  similar  that  appellant  can 
reproduce  what  he  alleges  is  substantially  the 
form  used.  They  also  testified  tlieir  reason 
for  leaving  the  churcli  was  their  desire  to 
vote,  and  be  endowed  with  all  tlie  privileges 
of  American  citizenship;  that,  while  they  had 
two  years  prior  been  denied  the  privilege  of 
voting  for  the  same  reason,  they  had  not  un- 
til shortly  before  the  last  election  been  im- 
pressed with  the  gravity  of  the  situation,  and 
that  llie  desire  to  cliange  their  status  came 
upon  tliem  rather  suddenly.  While  claiming 
they  hud  acted  in  good  faith,  most  of  them 
admitted  they  still  wore  tlieir  "endowment 
garments."  Tlie  general  explanation  of  this 
was,  they  would  wear  them  until  they  wore 
out,  but  one  explained,  "tliey  will  never  wear 
out."  Should  it  prove  true  that  they  acted 
in  good  faith,  we  wjll  much  regret  our  pres- 
ent doubts.  Gladly  would  we  see  them  ia 
the  enjoyment  of  all  the  rights  accorded  to 
American  citizenship,  but  only  through  vol- 
untary allegiance  to  the  government,  and 
full  obedience  to  all  its  laws.  In  view  of  all 
the  testimony,  we  must  conclude,  with  the 
court  below,  that  those  people  did  not  act  bona 
fide;  that  such  withdrawals  resulted  from  a 
concert  of  action,  most  likely  through  the 
counsel  of  their  leader,  and  for  the  sole  pur- 
pose of  evading  the  law;  and  that  they  were 
not  entitled  to  vote.  Even  should  the  evi- 
dence in  the  record  justify  a  reversal,  we 
would  be  precluded  therefrom  by  another  fact 
contained  therein.  On  page  654  it  is  certi- 
fied that  testimony,  in  the  form  of  exhibits, 
used  l)y  the  parties  at  tlie  trial,  is  not  in- 
cluded in  the  recoi-d,  and  respondent  claims 
it  is  irai)ortant.  There  is  no  certificate  of  the 
judge  showing  that  the  omitted  testimony  is 
immaterial.  Without  all  the  material  tes- 
timony upon  all  material  issues,  it  cannot  be 
found  the  evidence  is  insuiScient  to  support 
the  decision  of  the  lower  court.  Its  judg- 
ment is  therefore  atBrmed. 

Berbt  and  Sweet,  JJ.,  concur. 

NOTE. 

Election  Coxtests— Evidence.  Where  a  bal- 
lot is  so  defective  that  it  cannot  be  counted,  an 
elector  cannot  testify  that  be  cast  it,  and  intended 
it  fora  parlicularcandidate,  Anderson  v.Winfreo, 
(Ky.)  4  S.  W.  Rep.  351.  While  properly  made  and 
certuied  poll-books  and  tally  sheets,  and  the  ballots 
themselves,  are  the  primary  evidence  of  the  result 
of  the  election,  secondary  evidence  is  admissible 
If  they  are  lost  or  destroyed.  The  voters  may  tes- 
tify as  to  how  they  votedjlf  they  choose  to  do  so. 
Dixon  V.  Orr,  (Ark.)  Id.  774.  Evidence  that  bal- 
lots were  fraudulently  put  Into  the  box,  or  corrupt- 
ly changed,  is  admiss.lole,  though  all  persons  and 
officers  who  have  had  charge  and  custody  of  the 
election  papers  and  bciilot-tMxes  testify  that  the 
ballots  have  not  been  disturbed,  nor  the  ssals  of 


the  boxes  broken.  Fed  Igo  v.  Grimes,  (Ind .)  18  N.  E. 
Rep.  700.  A  voter  whose  ticket  is  alleged  to  have 
been  tampered  with  after  he  cast  it  may  be  asked 
for  whom  he  voted.  Evidence  is  admissible,  also, 
that  a  certain  ballot  was  voted,  though  it  does  not 
appear  among  the  ballots  oh  the  reoouat.  Kreitz  v. 
Behrensmeyer,  (lU.)  17  N.  E.Rep.  332.  Therotnni 
of  the  judges  is  not  conclusive.  They  may  testify 
as  to  the  number  of  votes  cast,  counted,  and  de- 
clared, Stemper  v.  Higgins,  (Minn.)  87  N.  W.  Rep. 
95;  and  when  the  judges  in  a  certain  precinct  re- 
ceive many  illegal  votes,  cause  fictitious  names  to 
be  placed  on  the  poll-books,  and  put  spurious  bal- 
lots in  the  box,  the  entire  returns  from  that  pre- 
cinct should  be  rejected.  Blue  v.  Peter,  (Kan.) 
20  Pac.  Rep.  442. 

(22  Or.  286) 

Kane  v.  Rippt  ei  at 
{Supreme  Court  of  Oregon.     May  1,  1800.) 

VSNDOB  AND  VCNDES— ABSTRACT  OF  TiTLB. 

1.  The  object  of  an  abstract  of  title  Is  to  en- 
able the  purchaser  or  his  counsel  to  determine 
the  BuSiciency  of  the  title.  It  should  contain 
whatever  concerns  the  source  of  the  title,  and 
its  condition. 

2.  It  may  Do  admissible  as  evidence,  not  for 
the  purpose  of  proving  title,  but  to  show  that  the  ■ 
abstract  furnished  to  show  title  did  not  disclose 
such  evidencs  of  title  as  the  defendants  had  agreed 
to  convey  by  their  contract. 

{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Jackson  county; 
L.  R.  Webstek,  Judge. 

ff.  K.  Hanna,  for  appellant.  0.  W.  Kahler 
and  A.  8.  Hammond,  fdr  respondent. 

LoBD,  J.  This  is  an  action  to  recover 
money  paid  on  a  contract  for  the  sale  of  land. 
It  arose  out  of  substiintially  tliese  facts :  That 
the  defendants  agreed  with  plaintiff,  in  writ- 
ing, to  convey  to  him,  "in  fee-simple,  clear 
of  all  incumbrances  whatsoever,  by  a  good 
and  sufficient  deed  and  abstract  of  title,  the 
following  parcel  of  land,"  etc.;  that  at  the 
execution  of  said  agreement  the  plaintiff  paid 
to  the  defendants  tlie  sum  of  $500,  as  pro- 
vided therein,  and  as  the  first  payment  on 
said  land,  and  that  prior  to  bringing  this  ac- 
tion the  plaintiff  tendered  tlie  further  sum 
of  S3, 000  as  a  second  payment,  and  was  ready 
and  willing,  to  perform  his  covenants  and 
agreements,  etc.,  and  tiiat  he  then  and  there 
demanded  of  said  defendants  that  they  exe- 
cute and  deliver  to  him  a  deed  of  land,  etc., 
and  that  the  defendants  refused  to  execute 
the  same;  that  the  title  to  said  land  is  defect- 
ive, and  that  they  cannot  execute  or  deliver 
a  clear  title,  etc.,  and  make  bim  a  good  and 
sufficient  deed  and  abstract  of  title  therefor: 
and  that  the  defendants  have  not  repaid  any 
part  of  the  sum  of  8500  to  them  paid  as  a  part 
of  the  purchase  price,  etc.  The  material  facts 
were  put  in  issue;  and,  after  the  plaintiff  had 
introduced  his  evidence  and  rested,  the  de- 
fendants moved  for  a  nonsuit,  which  was 
granted  by  the  court,  and  judgment  entered 
for  tlie  defendants.  Two  causes  of  error  are 
assigned:  (1)  That  the  court  erred  in  refus- 
ing lo  allow  the  plaintiff  to  introduce  in  evi- 
dence the  abstract  of  title  furnished  plaintiff 
by  the  defendants;  and(2)  in  taklngtbe  cause 
from  the  consideration  of  the  jury,  and  ren- 
dering a  judgment  of  nonsuit  in  favor  of  the 
defendants. 
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It  is  disclosed  by  the  bill  of  exceptions  tliat, 
when  tlie  plaintiff  offered  in  evidence  the  ab- 
stract of  title,  tlie  court  refused  to  admit  it 
on  the  ground,  as  it  would  seena,  that  it  was 
not  tlie  proper  evidence  of  title,  but  that  the 
records  ur  original  conveyances  were  the  only 
legal  proof  i^DQissible  of  title.  The  court 
evidently  regarded  the  action  as  one  in  which 
the  validity  of  the  title,  and  its  proper  proof, 
was  involved,  as  it  is  only  upon  this  theory 
that  the  ruling  of  the  court  below  can  be  sus- 
tained. The  difficulty  arises  out  of  the  some- 
what involved  manner  in  which  the  facts  are 
allegeil,  but  it  is  plain  that  the  action  is  based 
on  the  contract,  and  that  the  real  contention 
is  as  to  its  meaning  and  proper  construction. 
The  plaintiff  was  not  endeavoring  to  show 
that  the  abstract  conveyed  title,  but  that  the 
abstract  of  such  title  furnished  the  plaintiff 
l>y  the  defendants  did  not  exhibit  the  "good 
title,  free  from  incumbrances,"  that  the  de- 
fendants had  agreed  to  convey.  His  position, 
in  substance  and  effect,  was  that  tlie  defend- 
ants had  agreed  by  their  contract  to  assure  him- 
a  good  title,  and  to  furnish  him  an  abstract 
thereof,  from  which  its  validity  and  marlcet- 
able  quality  might  be  asccitained  and  deter- 
minetl,  but  that  the  abstract  furnished  him  by 
them  for  this  purpose,  and  which  the  plaintiff 
offered  in  evidence,  and  the  court  rejected, 
showed  that  the  title  was  defective,  or  not 
such  as  would  be  in  accordance  with  the  terms 
of  such  contract.  The  defendants  had  agreed 
to  convey  and  assure  to  the  plaintiff,  in  fee- 
simple,  clear  of  all  incumbrances,  by  a  good 
and  sufficient  warranty  deed  and  abstract  of 
title,  etc.,  the  lands  described.  The  object  of 
the  abstract  is  plain.  It  is  to  enable  the  pur- 
chaser or  his  counsel  to  pass  readily  on  the 
validity  of  the  title,  as  it  should  contain 
whatever  concerns  its  source  and  condition. 
Mr.  Curwen  says:  "The  object  of  the  ab- 
stract is  to  furnish  the  buyer  and  his  counsel 
with  a  statement  of  every  fact  and  abstract 
of  the  contents  of  every  deed  on  record  upon 
which  the  validity  and  marketableness  of  the 
title  depend,  so  full  tliat  no  reasonable  in- 
quiry shall  remain  unanswered,  so  brief  that 
the  mind  of  the  reader  shall  not  be  distracted 
by  irrelevant  details,  so  methodical  that  conn- 
sel  may  form  an  opinion  on  each  conveyance 
as  he  proceeds  in  his  reading,  and  so  clear 
that  no  new  arrangement  or  dissection  of  the 
evidence  shall  be  required.  The  buyer  has  a 
right  to  demand  a  marketable  title.  He  has 
a  right  t,o  demand  that  the  abstract  of  title 
shall  disclose  such  evidence  of  that  title  as 
will  enable  him  to  defeat  any  action  to  recov- 
er or  incumber  the  land. "  Curw.  Abs.  §  36. 
In  contracts  for  the  sale  of  real  estate,  the 
principle  is  of  constant  application  that  it  is 
implied  that  the  vendor  will  exhibit  a  good, 
marketable  title  bfefore  the  contract  is  con- 
summated; and  until  he  does  so  the  buyer  is 
not  bound  to  accept  a  deed,  or  pay  the  pur- 
chase money. 

In  the  case  at  bar  the  contract  is  written, 
and  the  defendants  agree  to  convey  a  good 
title,  free  from  all  incumbrances  whatsoever, 


and  to  furnish  an  abstract  of  such  title.  What 
was  the  object  of  this  abstract?  Plainly,  to 
enable  the  plaintiff  and  his  counsel  to  deter- 
mine readily  on  the  sufficiency  of  the  title 
agreed  to  be  conveyed  by  the  contract;  in  a 
word,  an  abstract  which  would  disclose  such 
evidence  of  title  as  would  show  the  title  free 
from  all  incumbrances  whatsoever,  and  de- 
feat any  action  to  recover  the  land.  This 
being  the  object  of  the  abstract,  when  the 
plaintiff  submitted  it  to  his  counsel,  as  the 
record  shows,  he  refused,  upon  an  inspection 
of  it,  to  say  that  it  disclosed  such  title  as  the 
defendants  had  agreed  to  convey.  Whether 
it  does  or  not,  the  abstract  is  not  before  us 
for  that  purpose,  but  only  to  show  its  object 
as  applied  to  the  contract.  When,  therefore, 
the  abstract  was  offered  in  evidence,  it  was 
not  for  the  purpose  of  proving  title  by  the  ab- 
stract, but  of  showing  tliat  the  abstract  fur- 
nished did  not  disclose  evidence  of  such  title 
as  the  defendants  had  agreed  to  convey.  It 
results  that  we  think  that  the  abstract  was 
admissible  for  the  purpose  offered,  and  that 
it  was  error  to  exclude  it.  This  being  so,  it 
becomes  unnecessary  to  consider  the  other 
error  assigned.  The  jud^iment  must  be  re- 
versed, and  a  new  triiU  ordered. 


Hatnbs  v.  Whitsett  et  dl. 

(Supreme  Court  of  Oregon,    Jan.  6,  1890.) 

Eqcitt— JuBiSDiCTiorf — ^Vbndok  and  Vendee  — 
Bona.  Fide  Fdbohasers. 

1.  When  acourtof  equity  acquires  jurisdiction 
of  a  cause  for  one  purpose,  it  maintains  it  for  all 
purposes,  and  administers  complete  rollef.  It  will 
neither  invoke  the  aid  of  other  courts,  nor  permit 
them  to  Interfere  with  its  process. 

2.  The  defense  that  a  party  is  a  bona  fide  pur- 
chaser for  value,  without  notice,  Is  personal,  and 
can  only  be  made  or  relied  upon  by  such  purchaser, 
or  some  one  deraigning  title  through  him. 

(Sullabus  by  the  Court.) 

Appeal  from  circnit  court,  Douglas  county; 
RoBT.  S.  Bean,  Judge. 

This  suit  was  brought  against  the  admin- 
istrator of  J.  J.  Whitsett,  deceased,  the  heirs 
at  law  of  said  deceased,  and  iSamuel  Marks 
and  Hyman  Wollenberg.  The  object  is  to 
correct  a  mistake  in  the  description  of  the 
property  in  each  of  two  mortgages, — one 
given  to  the  plaintiff,  in  the  life-time  of  the 
deceased,  for  S2,740,  and  the  other  to  Sol. 
Abraham,  for  $2,004.85,  and  to  foreclose 
such  mortgages.  The  only  interest  that  the 
defendants  Marks  and  Wollenberg  had  in  the 
controversy  was  that,  at  a  sale  of  said  prop- 
erty made  by  the  administrator  of  deceased 
to  pay  the  debts  generally  of  said  deceased, 
they  bought  the  property,  but  paid  no  money 
thereon.  They  simply  retained  tlie  purchase 
money  in  their-  possession  until  they  should 
receive  a  deed  by  the  administrator.  Upon 
a  trial  in  the  court  below,  the  plaintiff  had  a 
decree  in  bis  favor  for  the  relief  prayed  for 
against  all  of  the  defendants,  from  which  the 
administrator  of  J.  J.  Whitsett  alone  has  ap- 
pealed. Neither  the  interest  of  Whilsett's 
heirs,  nor  of  Marks  and  Wollenberg,  is  before 
us  on  this  appeal. 
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PACIFIC  BEPORTEB,  YOL.  28. 


(Of. 


Wm.  R,  Willis,  for  appellant 
ilton,  for  respondent. 


J.W.Ham- 


Strahan,  J.,  {after  stating  the  facts  as 
above.)  It  will  be  observed  from  the  fore- 
going statement  that  every  person  who  had 
an  estate  in  or  title  to  ttie  premises  in  con- 
troversy has  acquiesced  In  the  decree  in  favor 
of  the  plaintilT;  and.  if  the  do  trine  of 
Humphreys  v.  Taylor,  5  Or.  260,  were  applied, 
to  this  case,  as  I  am  inclined  to  think  it 
ought  to  b-*,  the  appellant,  as  administrator 
of  J.  J.  Whitsett,  deceased,  would  have  no 
standing  in  this  court  to  proserute  this  ap- 
peal, or  interpose  the  defense  upon  which  he 
relies. 

But  waiving  that  question,  and  assuming 
that  be  has  such  standing,  all  of  the  equities 
of  the  case  are  with  the  plaintiff.  Ko  one 
can  read  the  evidence,  and  apply  ordinary 
common  sense  to  this  transaction,  and  thus 
doubt  for  one  moment  as  to  the  merits  of  the 
plaintiff's  case.  There  is  no  question  of  law 
arising  upon  the  evidence  that  it  is  necrssary 
to  discuss,  and  tlierefore  a  particular  state- 
ment of  the  facts  as  they  appear  in  evidence 
is  unnecessary.  Counsel  for  appellant  was 
inclined  to  apply  a  very  stringent  and  highly 
technical  rule,  both  to  pleading  on  the  part 
of  the  plaintiff  as  well  as  the  evidence  offered 
to  support  it.  There  was  no  demurrer  to  the 
pleading  in  the  court  below;  and,  as  far  as  I 
am  able  to  discover,  this  objection  to  the  evi- 
dence is  mane  here  for  the  Urst  time.  Under 
Buch  circumstances,  such  objections  do  not 
receive  so  favorable  a  consideration  as  if 
made  at  the  Urst  opportunity  tliat  the  party 
has  to  make  them.  Counsel  for  appellant 
specially  insisted  upon  the  argument  here 
that  this  court,  after  reforming  the  mort- 
gages, ought  to  direct  the  county  court  of 
Douglas  county,  where  the  administration  is 
pending,  to  apply  the  proceeds  of  the  sale  to 
Marks  and  Wolieuberg  in  payment  of  the 
plaintiff's  claim,  and  thnt  a  resale  under  a 
decree  of  foreclosure  would  thus  be  avoided. 
1^0  authority  was  cited  for  this,  nor  was  it 
shown  in  what  lawful  manner  it  can  be  ac- 
complished. It  may  be  suillcient  to  say,  in 
answer  to  this  suggestion,  that  it  is  contrary 
to  one  of  thB  most  important  rules  upon 
which  courts  of  equity  proceed  in  the  admin- 
istration of  justice;  and  that  is,  when  they 
acquire  jurisdiction  for  one  purpose  they 
maintain  it  for  all  purposes,  and  administer 
complete  relief.  They  neither  invoke  the  aid 
of  other  courts,  nor  permit  their  interference 
with  their  process. 

Finally  counsel  for  appellant  insisted  that 
Marks  and  Wollenberg  were  bona  fide  pur- 
chasers for  value,  without  notice  of  the  plain- 
tiff's e<]uity.  There  are  two  answers  to  this 
objection.  The  first  is  that  it  is  a  defense 
personal  to  Maries  and  Wollenberg,  or  those 
in  privity  with  them,  and  no  person  otiier 
than  themselves,  or  some  one  deriving  title 
to  the  premises  through  them,  could  be  heard 
to  make  such  defense;  and  the  other  is  that 
Marks  and  Wollenberg  have  not  appealed 


from  the  decree,  and  their  interests  are  not 
•before  us,  neither  have  they  paid  their  money 
or  received  a  deed.  Let  the  decree  appealed 
from  be  affirmed. 


(IS  Or.  19»> 

BiJsroHAH  V.  Ke:bn  et  al. 
iSupreme  Court  of  Oregon.    Nov.  81, 1889.)' 
Action  to  Rbcover  Realtt— Complaint— Biohi 
OF  Possession. 
In  an  action  to  recover  the  possession  of 
real  property,  under  the  Code  of  this  state,  it  is 
necessary  that  the  plaintiff  allege  in  his  complaint 
^  that  he  is  entitled  to  the  possession  of  the  prop- 
erty.   Section  318  of  the  Code  perempwjrily  makes 
such  an  allegation  material  to  the  plaintiff's  cause 
of  action. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  .Judge. 

J.  R.  Stoddard  and  B.  K.  Watson,  for 
appellants.    Sdward  W.  Bingham,  pro  se. 

Thater.  C.  J.  The  respondent  com- 
menced an  action  in  the  said  circuit  court 
against  tlie  appellants  herein  to  recover  the 
possession  of  certain  real  property  s.tuate 
in  said  county,  and  known  as  tlie  south  halt 
of  lot  5,  in  block  10,  in  the  town  of  Brook- 
lyn. The  issues  were  duly  made  up  in  the 
action,  and  the  cxse  was  tried  by  the  court 
without  a  jury.  The  court  found  as  conclu- 
sions of  fact  and  hiw  substantially  the  same 
as  it  found  in  thecase  of  Uicklin  v.  McClear, 
decided  in  this  court  upon  appeitl.  22  Pac. 
Itep.  1057.  A  judgment  was  entered  upon 
the  said  findings,  from  which  the  appeal 
herein  was  taken;  and  the  two  cases  were 
heard  together  in  this  court.  The  decision 
in  Uicklin  v.  McCIear  is  decisive  of  this  case 
as  to  its  merits;  but  the  appellant's  counsel 
assigned  a  ground  of  e.rror  herein  which  was 
not  involved  in  that  case,  which  is  that  the 
complaint  does  not  state  a  cause  of  action. 
The  substance  of  the  complaint  is  as  follows: 
"Edward  W.  Bingham,  the  plaintiff  in  the 
foregoing  entitled  action,  complains  of  Sarah 
M.  Kern  and  J.  W.  Kern,  her  husband,  the 
defendants  therein,  and  for  cause  of  action 
alleges  that  plaintiff  is  seised  in  fee-simple  of 
the  following-described  premises,  to-wit: 
The  south  half  of  river  lot  numbered  Ave, 
(5,)  in  block  ten,  (10,)  as  numbered  and  de- 
scribed in  the  recorded  plat  of  Brooklyn, 
(Brooliland,)  in  the  county  of  Multnomah. 
Hnd  state  of  Oregon.  Said  lot  is  also  de- 
scribed as  a  portion  of  Gideon  Tibbet's  dona- 
tion land-claim.  That  said  property  is  not 
in  the  actual  possession  of  any  one,  but  de- 
fendants are  acting  as  the  owners  thereof. 
Wherefore  plaintiff  demands  judgment  for 
the  possession  of  said  premis'-s,  and.  for  his 
costs  and  disbursements  herein." 

The  Civil  Code,  §  316,  provides  that  any 
person  who  has  a  legal  estate  in  real  proper- 
ty, and  a  present  right  to  the  possession 
thereof,  may  recover  such  possession,  with 
damages  for  withholding  the  same,  by  an  ac- 
tion at  law,  such  action  shall  be  commenced 
against  the  person  in  the  actual  possession  of 
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the  property  at  the  time,  or,  if  the  property 
be  not  in  the  actual  possession  of  any  one, 
then  HKHinst  tlie  person  actin(|^  as  the  owner 
tliereof;  und  section  <il8.  Civil  Code,  provides 
that  the  plnintiff  in  his  complaint  shall  set 
forth  the  nature  of  his  estate  in  the  property, 
whfther  it  be  in  fee,  for  life,  or  for  a  term  of 
years,  and  for  whose  life,  or  the  duration  of 
such  term,  and  that  he  is  entitled  to  the  pos- 
session thereof,  Aad  that  the  defendant 
wrongfully  withholds  the  same  from  him,  to 
bis  damage,  etc.  The  appellant's  counsel 
contend  that  the  complaint  is  detective  in  not 
containing  an  allegation  that  the  respondent 
was  entitled  to  the  possession  of  the  prem- 
ises, while  the  respondent's  counsel  insist 
that  it  was  nut  such  a  defect  as  the  verdict 
of  a  jury  would  not  cure,  and  that  the  find- 
ings of  the  circuit  court  were  tantamount  to 
such  verdict. 

The  only  question  to  be  considered  is 
whether  such  allegation  is  necessary  to  con- 
stitute a  cause  of  action.  The  Code  seems 
to  require  that  the  complaint  shall  contain 
the  allegation,  and  tl-.is  court  held  in  Rich- 
ards V.  Crews,  16  Or.  58,  16  Pac  Uep.  925. 
that  it  Was  necessjiry  that  it  should  contain 
it.  A  verdict  does  not  supply  any  fact  omit- 
ted from  a  pleading,  though  it  establishes  ev- 
ery reasonable  inference  that  can  l>e  drawn 
therefrom.  Weiner  v.  Lee  i>bing.  12  Or.  276, 
7  Pac.  Bep.  111.  It  may  be  claimed  that  the 
allegation  that  the  respondent  was  seised  in 
fee-simple,  of  the  premises  entitled  him  to 
the  possession  thereof,  but  that  inference 
does  not  necessarily  follow.  That  seisin 
therein  referred  to  meant,  no  doubt,  a  seisin 
in  law,  as  contrailistinguisbed  from  a  seisin  in 
fact;  and  the  respondent  may  have  had  the 
former  cliaracter  of  seisin,  and  still  not  have 
been  entitled  to  the  possession  of  tlie  prem- 
ises. Besides,  the  provision  of  the  Code  re- 
ferred to  is  mandatory  in  its  terms,  and  I  do 
not  see  how  itcan  be  disregarded.  The  judg- 
ment appealed  from  wilt  be  reversed,  and  the 
case  remanded  to  the  circuit  runrt,  with  dU 
rectlons  to  dismiss  the  respondent's  com- 
plaint without  prejudice  to  the  right  of  the 
respondent  to  commence  another  action  for 
the  recovery  of  the  possession  of  the  prem- 
ises herein  referred  to. 

A  petition  for  reheariog  was  denied  in  this  case 
on  March  8, 18S0. 


(83  Cal.  70) 

Bttssell  e.  McDowell.    (No.  13,325.) 

(Supreme  CouH  of  CaHfornia.     Feb.  1, 1890.) 

Elkctioks — Contests— Malcondcot  op  Officers 
— Qualifications  of  Voters. 
1.  Code  Civil  Proc.  Cal.  S  HH,  subd.  4.  pro- 
vides that  ao  (.lection  may  be  contested  on  account 
of  illegal  votes;  and  section  1114  declares  that 
nothing  is  that  ground  is  to  be  construed  to  au- 
thorize an  eleolion  to  be  set  aside  unless  it  appears 
that  a  number  of  illegal  votes  has  boon  given  to 
the  contestee,  which,  if  talien  from  him,  would 
give  him  less  votes  than  those  which  were  legally 
cast  for  another  person  for  the  same  office.  Held 
that,  in  the  absence  of  proof  that  the  iliegal  votes 
cast  at  an  election  were  given  for  the  contestee,  it 
was  not  error  to  apportion  them  among  the  several 


candidates,  and  deduct  them  pro  rata  from  their 
respective  scores. 

2.  The  reception  of  illegal  votes  cannot  be  con- 
tested on  account  of  the  malconduct  of  the  elec- 
tion boards  as  provided  for  by  Code  Civil  Froc. 
i  1111,  subd.  1,  where  it  does  not  appear  in  what 
particular  precinct  they  were  cast. 

8.  The  California  election  law,  prior  to  its 
amendment  by  St.  Cal.  1889,  p.  209,  provided  that 
spurious  tickets  conld  only  be  counted  for  what 
tney  would  have  been  If  genuine,  where  the  fraud- 
ulent names  were  "pasted  "  on  the  ticliets.  Held, 
that  under  such  law  tickets  in  all  respects  gen- 
uine, except  that  on  them  was  "printed  "  the  name 
of  the  adverse  party's  candidate  for  sheriff,  were 
properly  counted  for  him  in  a  contest  for  bis  of- 
fice. 

4.  Code  Civil  Proc.  Pal.  i  1113,  which  provides 
that  no  irregularity  or  improper  conduct  of  the 
judges  shall  avoid  an  election  unless  it  procures 
the  election  of  the  contestee  when  he  has  not  re- 
ceived the  highest  number  of  legal  votes,  does  not 
prevent  an  election  from  being  avoided  by  reject- 
ing the  votes  of  entire  precincts  for  disregard  \>y 
the  judges  of  mandatory  requirements  of  the  elec- 
tion law,  or  of  merely  directory  provisions  coup- 
led with  such  fraud  as  made  the  true  result 
doubtful. 

6.  PoL  Code  Cal.  SS  1225,  1226,  which  provide 
that,  in  Incorporated  cities  and  tovnis,  a  person  of- 
fering to  vote  shall  give  the  location  and  number 
of  his  residence,  or  such  description  thereof  as  shall 
definitely  fix  the  same,  and  require  it  to  be  an- 
nounced by  the  inspector  or  judge,  and  recorded  on 
the  poll-list,  are  directory,  and  not  mandatory. 

6.  Pol.  Code  Cal.  S  1239,  subd.  8.  whiA  was 
valid  under  Const.  Cal.  1S63,  art.  3,  i  1,  provides 
thafa  person  must  not  be  held,  by  reason  of  having 
moved  from  one  precinct  to  another  in  the  same 
county,  within  30  days  prior  to  the  election,  to  have 
lost  his  residence  In  the  precinct  so  moved  from, 
provided  ho  was  an  elector  therein  on  the  thirtieth 
day  priorto  such  election. "  Held,  that  It  conflict- 
ed with  the  new  constitution,  (article  2,  $1,)  whloh 
requires  residence  in  the  precinct  for  80  days  pre- 
ceding the  election.    Thohntox,  J.,  dissenting. 

7.  The  contestant  proved  that  the  number  of 
male  persons  ever  21  years  of  age  who  resided  in 
certain  precincts  on  a  particular  lot  on  the  election 
day,  and  for  80  days  prior  thereto,  was  less  than  half 
the  number  of  votes  cast.  HeUi  that,  though  the 
proof  was  consistent  with  the  supposition  that  a 
voter  may  have  resided  in  different  places  in  the 
precinct  during  that  period,  it  was  negative  proof, 
and,  there  being  none  in  rebuttal,  it  would  be  held 
to  establish  material  malconduct  on  the  part  of  the 
election  boards. 

In  bank .  Appeal  from  superior  con  rt,  San 
Diego  county ;  T.  K.  Wii^oN,  Judge. 

George  W.  Monteithandi  Goodwin  ^  Good- 
win, foi-  appellant.  Hwinaker  &  Britt,  Ed- 
toin  Parker,  and  John  M.  Lucas,  for  re- 
spondent. 

Beattt,  C.  J.  This  is  an  election  con- 
test. At  the  general  election  held  Xovember 
6,  1888,  Russell,  the  contestant,  was  the  lie- 
publican,  and  McDowell,  the  contestee,  wjis 
the  Democratic,  candidate  for  sheriff  of  San 
Diego  county.  According  to  theollicial  can- 
vass of  the  returns  of  the  election  made  by 
the  supervisors,  the  whole  number  of  voles 
cast  in  the  county  was  8,203,  of  which  Mc- 
Dowell received  4,010  votes,  Russell  receive<l 
3,844  votes,  W.  J.  Gould  (Prohibition)  re- 
ceived 277  votes,  and  two  votes  were  counted 
as  scattering.  McDowell  having  received  a 
certificate  of  election,  Russell,  in  due  time, 
flled  his  petition  in  pursuance  of  section  1111 
et  seq.  of  the  Code  of  Civil  Procedure,  con- 
testing bis  right  to  the  office.     The  grounds 


Digitized  by 


LiOogle 


184 


PACIFIC  UEPORTEB,VOL.23. 


(Cal. 


of  contest  were  the  first  and  fourth  enumer- 
ated in  said  section,  viz.:  (a)  Malconduct 
of  the  election  boards;  and  (&)  Illegal  votes. 
At  the  trial,  the  sealed  packages  of  ballots 
were  opened  and  recounted;  the  result  being, 
according  to  the  findings  of  the  superior 
court,  that  the  whole  number  of  votes  cast  in 
the  county  was  8,262,  di.stributed  as  follows: 

McDowell  (Dem.) 4,035 

Russell  (Rep.) 3,865 

Gould  (Pro.) 375 

Scattering. 87 

But  it  was  found  that  2IQ  votes  had  been 
cast  by  persons  whose  names  were  not  on  the 
Great  Kegister,  and  21  votes  by  persons  who 
were  not  residents  of  the  wards  in  which  they 
voted;  making  an  aggregate  of  231  illegal 
votes.  Of  these,  it  was  proved  that  2  had 
been  cast  and  counted  for  McDowell,  and  1 
for  Russell.  As  to  the  remaining  228  illegal 
votes,  there  was  no  evidence  as  to  how  they 
had  been  cast.  The  superior  court  deducted 
2  from  the  vote  of  McDowell,  and  1  from  that 
of  Russell,  on  account  of  the  illegal  votes 
known  to  have  been  received  by  them,  re- 
spectively; and,  as  to  the  remaining  228  ille- 
gal votes,  they  were  deducted  from  the  vote 
of  each  candidate,  and  from  the  total  of  the 
scattering  votes,  in  the  same  proportion  that 
each  vote,  respectively,  bore  to  the  total  vote, 
with  the  following  result;  leaving 

McDowell 8,923  legal  votes 

Russell 8,7.59  legal  votes 

Oould 268  legal  votes 

BcstterlDg. 86  legal  voles 

Upon  this  finding  of  a  plurality  of  164  le- 
gal votes  for  McDowell,  judgment  passed  in 
his  favor,  confirming  his  election,  and  for 
costs,  from  which  Russell  appeals,  assigning 
error  as  follows: 

First.  He  contends  that  the  court  erred  in 
apportioning  among  the  candidates  the  228 
illegal  votes,  as  to  which  there  was  no  evi- 
dence to  show  how  they  were  cast,  and  de- 
ducting them  pro  rata  from  the  respective 
scores.  But  counsel  does  not  make  it  very 
clear  what  other  course  he  thinks  the  court 
ought  to  have  taken  with  respect  to  tliese 
votes.  He  argues,  and  very  justly,  that  such 
a  method  of  disposing  of  illegal  votes  can 
never  change  the  result  of  an  election;  that 
the  different  Ciindidates  mustalways  stand  in 
the  same  reiavive  position  after  the  pro  rata 
deduction  as  before  it,  and  consequently  that 
it  is  a  vain  and  nti);atory  proceeding  to  make 
the  deduction.  He  also  argues,  with  equal 
force,  that  there  is  but  one  means  of  proving 
how  the  illegal  voter  has  cast  his  vote,  that 
is  to  say,  by  his  own  testimony,  which  is 
more  likely  to  \m  false  than  true,  and  conse- 
quently that  the  attempt  to  prove  how  illegal 
votes  have  been  cast  can  only  result  in  an  ag- 
gravation of  the  fraud.  But  what  conse- 
quence would  he  have  us  deduce  from  this 
reasoning?  He  does  not  contend  that  all  of 
the  illegal  votes  should  be  deducted  from  the 
vote  of  the  candidate  standing  highest  iu  the 
poll,  and  there  is  neither  reason  nor  authority 


to  support  such  a  proposition.  In  truth,  a 
court  can  do  nothing  belter,  in  the  absence 
of  proof  as  to  how  illegal  votes  have  been 
cast,  than  to  make  the  apportionment  as  was 
done  In  this  case,  or  to  throw  out  the  pre- 
cincts at  which  they  have  been  received  on  the 
ground  of  malconduct  of  the  election  board. 
Considering  such  illegal  votes  with  reference 
to  the  ground  of  contest  mentioned  in  sub- 
division 4  of  section  1111  of  the  Code  of 
Civil  Procedure,  the  second  ground  of  appel- 
lant's contest  in  this  case,  they  can  avail  the 
contestant  only  so  far  as  he  is  able  to  prove, 
not  only  that  they  were  illegally  cast,  but 
that  they  were  cast  for  the  contestee.  This 
is  made-  clear  by  the  provisions  of  section 
1114  of  the  Code  of  Civil  Procedure.  "Sec 
1114.  Nothing  in  the  fourth  ground  of  con- 
test, specified  in  section  1111,  is  to  Iw  so  con- 
strued as  to  authorize  an  election  to  be  set 
aside  on  account  of  illegal  votes  unless  it  ap- 
pear that  a  number  of  illegal  votes  has  been 
given  to  the  person  whose  right  to  the  office 
is  contested,  which,  if  taken  from  him,  would 
reduce  the  number  of  his  legal  votes  below 
the  number  of  votes  given  to  some  other  per- 
son for  the  same  office,  after  deducting  there- 
from the  illegal  votes  which  may  be  shown 
to  have  been  given  to  such  other  person." 
In  the  absence  of  any  proof,  therefore,  that 
any  of  these  228  illegal  votes  were  cast  for 
McDowell,  the  court  certainly  had  no  right 
to  deduct  from  his  vote  more  than  his  just 
proportion. 

But  the  reception  of  illegal  votes,  votes  of 
pei'sons  not  on  the  registry  lists,  or  not  resid- 
ing in  the  precinct  where  they  offer  to  vote, 
may  amount  to  malconduct  on  the  part  of  the 
board  of  judges,  and  might  come  under  the 
first  ground  of  appellant's  contest,  based  on 
subdivision  1,  §  1111,  of  the  Code  of  Civil 
Procedure.  Wedonot,  however,  understand 
appellant's  counsel  to  contend  that  these  par- 
ticular illegal  votes  are  to  be  considered  with 
reference  to  his  first  ground  of  contest;  and, 
indeed,  they  could  not  avail  him  upon  that 
ground,  for  it  nowhere  appears  in  what  par- 
ticular precinct  or  precincts  they  were  cast, 
and  if  the  malcondnct  of  the  judges  who  re- 
ceived them  was  such  as  to  warrant  the  court 
in  throwing  out  the  entire  vote  of  the  pre- 
cincts where  they  were  received,  we  cannot 
tell  what  precincts  would  be  thrown  out. 
For  aught  that  appears,  the  contestant  may 
have  received  more  votes  than  the  contestee 
in  the  precincts  where  these  illegal  votes  were 
given.  Tliere  was  no  error,  certainly  none 
injurious  to  the  appellant,  in  the  apportion- 
ment of  the  228  illegal  votes. 

Second.  It  was  discovered  by  the  recount 
that  eight  tickets  headed,  "Regular  Repub- 
lican Ticket, "  and  in  fact  regular  in  all  re- 
spects except  that  they  contained  the  name 
of  McDowell  instead  of  Russell  as  candidate 
for  sheriff,  had  been  voted  at  the  election. 
They  were  counted  for  McDowell,  and  the 
appellant  contends  that  the  court  erred  in  not 
counting  them  for  him.  Under  the  election 
law,  as  amended  since  the  last  general  elec- 
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tion.  (St.  1889,  p.  209,)  these  eight  ballots 
would  be  counted  as  appellant  conlends  they 
should  have  been  counted;  but  that  statute 
has  no  retrospective  operation,  and  the  ques- 
tion is  whether,  under  the  law  as  it  stood  in 
Noveml)er,  1888,  a  court  or  board  of  canvass- 
ers would  have  been  authorized  in  counting 
these  spurious  tickets  as  if  tliey  had  been 
what  they  pretended  to  be, — regular  Repub- 
lican tickets.  There  was  no  express  provis- 
ion of  law  at  that  date  to  warrant  such  ac- 
tion. The  general  object  of  the  law  was,  of 
course,  to  give  effect  lo  the  real  intention  of 
the  voter, — to  secure  the  counting  of  his  bal- 
lot in  favor  of  the  candidates  of  Iiis  choice; 
and  it  contained  many  specific  provisions  to 
that  end.  But  the  general  rule  for  ascertain- 
ing the  intention  of  the  voter  was  to  read  his 
ballot  as  printed  or  written,  and  be  guided 
by  that.  To  this  rule  there  were  no  excep- 
tions save  those  expressly  provided  for.  One 
ot  these,  contained  in  section  1204  of  the  Po- 
litical Code,  related  to  psisters, — a  fraud  of 
the  same  kind,  thougli  clumsier,  and  more 
easily  detected,  than  spurious  tickets.  It  is 
surprising  that  the  legislature  did  not  from 
the  beginning  deal  with  names  fraudulently 
printed  on  tickets  exactly  as  it  dealt  with 
names  fraudulently  pasted  on  tickets.  But 
for  some  reason  it  did  not  make  such  provis- 
ion until  its  last  session,  and  tlierefore  we 
cannot  say  that  the  superior  court  erred  in 
counting  these  tickets  hs  they  were  printed. 
Third.  In  support  of  his  first  ground  of 
contest,  malconduct  of  the  election  boards, 
the  appellant  introduced  a  large  amount  of 
evidence  in  regard  to  the  manner  of  conduct- 
ing tlie  election  in  the  First  and  Third  pre- 
cincts of  the  Third  ward,  and  the  First  pre- 
cinct of  the  Fifth  ward,  of  the  city  of  San 
Diego.  In  these  tli  ree  precincts,  respectively, 
in  the  order  named,  there  were  831,  326,  and 
487  votes  cast,  making  a  total  of  1,144,  of 
which  McDowell  received  642,  and  llussell 
472;  remainder,  scattering.  McDowell's  plu- 
rality of  170  in  these  three  precincts  was 
greater  than  his  plurality  in  the  whole  coun- 
ty, and  Consequently,  if  they  were  thrown 
out,  his  election  would  be.  invalidated.  Ap- 
pellant contends  that  the  superior  court  erred 
in  failing  to  set  aside  and  disregard  the  vote 
of  these  precincts  for  malconduct  of  the  elec- 
tion boards.  His  counsel  makes  a  number 
of  separate  aiuignments  of  error  under  this 
head,  but  they  may  all  be  conveniently  con- 
sidered together.  Sections  1225  and  1226  of 
the  Political  Code  are  as  follows:  "Sec.  1225. 
Tlie  person  offering  to  vote  must  hand  his 
ballot  to  the  inspector,  or  to  one  of  the  judges 
acting  as  inspector,  and  announce  his  name, 
and  the  number  affixed  to  it  on  the  register 
in  use  at  the  precinct  where  he  offers  his  vote: 
provided,  that  in  incorporated  cities  and 
towns  the  said  person  shall  also  give  Mie 
name  of  the  street,  avenue,  or  location  of  his 
residence,  and  the  number  thereof,  if  it  be 
numbered,  or  such  clear  and  definite  descrip- 
tion of  the  place  of  such  residence  as  shall 
definitely  fix  the  same.    Sec.  1226.  The  in- 


spector, or  judge  acting  as  such,  must  receive 
the  Imllot,  and,  before  depositing  it  in  the 
ballot-box,  must,  in  an  audible  tune  of  voice 
announce  the  name  and  register  number: 
provided,  that  in  incorporated  towns  and 
cities  the  said  inspector,  or  judge  actin:;  as 
such,  shall  also  announce  the  residence  of  the 
person  voting,  and  the  same  shall  be  recorded 
on  the  poll-list  by  the  poll-clerk."  San  Diego 
was  in  November,  1888,  an  incorporated  city, 
— laid  off  into  blocks  and  lots,  with  its  streets 
numbered  upon  a  simple  and  definite  system. 
But  the  poll-lists  of  precincts  1  and  3  of  the 
Third  ward  show  that  no  record  was  kept  of 
the  place  of  residence  of  the  votera,  and  pre- 
sumably they  gave  no  place  of  residence. 
The  poll-list  of  the  First  precinct  of  the  Fifth 
ward  shows  that  a  record  was  kept  of  the 
streets  or  blocks  where  voters  resided,  but 
not  of  their  street  numbers,  in  many  in- 
stances. In  other  words,  they  were  so  in- 
definitely located  that  it  could  not  be  told 
upon  which  of  eight  or  a  dozen  lots  they 
claimed  to  reside.  It  is  very  clear  that  in 
these  three  precincts  the  election  boards  dis- 
regarded the  requirements  of  sections  1225 
and  1226  of  the  Political  Code,  and  in  so  do- 
ing were  guilty  of  malconduct. 

This  brinifs  us  to  the  serious  question  of 
the  case:  What  is  the  consequence  of  this 
malconduct?  Must  the  vote  of  these  pre- 
cincts be  thrown  out,  thus  invalidating  the 
election  of  the  contestee,  or  may  the  vote  of 
these  precincts  be  counted  notwithstanding 
the  omission  to  require  the  voters  to  state  the 
street  and  numt)er  of  their  residence?  The 
answer  to  these  questions  would  be  very 
plain  and  easy  if  nothing  hail  been  shown 
beyond  tlie  mere  fact  that  the  election  boards 
neglected  to  require  the  votera  to  give  their 
places  of  residence;  for  it  is  well  settled  that 
disregai-d  of  directory  provisions  of  election 
laws,  in  the  absence  of  actual  fraud,  is  no 
ground  for  rejecting  the  entire  vote  of  a  pre- 
cinct, and  the  provisions  nuoted  cannot  be  re- 
garded as  other  than  d  ree  ory.  It  is  only 
those  provisions  of  the  statutes  relating  to 
the  time  and  place  of  holumg  elections,  the 
qualifications  of  voters,  and  such  others  as 
are  expressly  made  essential  prerequisites  to 
the  validity  of  an  election,  that  are  held  to  be 
mandatoryj  All  others  are  directory,  merely, 
and  a  failure  to  ot>serve  them,  caused  by  hon- 
est ignorance  or  mistake,  and  not  i-esulting 
in  manifest  fraud,  does  not  afford  ground  for 
rejecting  the  entire  vote  of  a  precinct.  But, 
on  the  other  hand,  it  is  equally  well  settled 
that  neglect  of  directory  provisions  of  a  stat- 
ute designed  to  prevent  fraudulent  voting, 
Tollowed  by  actual  fraud  of  that  character 
sulilcient  in  extent  to  throw  doubt  on  the  re- 
sult of  the  election,  is  ground-for  rejecting  the 
entire  vote  of  a  precinct.  If  there  are  no  means 
of  purging  the  poll.  We  have  not  time  to 
cite  and  review  the  numerous  decided  cases 
by  which  tliis  doctrine  is  established;  but  we 
refer  to  Fine  on  Elections,  §§  497-509,  where 
a  full  discussion  of  the  subject  will  be  found. 
See,  also,  Chapter  17,  Cooley,  Const.  Lim.  But 
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it  is  claimed  by  respondent  that  such  is  not 
the  law  of  this  state,  for  the  reason  that  the 
statute  under  wliich  this  contest  is  made  lays 
down  a  different  rule.  'He  relies  on  section 
1112  of  tfie  Code  of  Civil  Procedure,  which 
reads  as  follows:  "Sec.  1112.  No  irregularity 
or  improper  conduct  in  the  proceedings  of  the 
judges,  or  any  of  them,  is  such  malconduct 
as  avoids  an  election,  unless  tlie  irregularity 
or  improper  conduct  is  such  as  to  procure  the 
person  whose  right  to  tlie  office  is  contested 
to  be  declared  elected,  when  he  had  not  re- 
ceivfd  the  higliest  number  of  legal  votes." 
According  to  respondent's  construction  of 
this  section,  no  amount  or  character  of  mis- 
conduct of  an  election  board  will  warrant  the 
exclusion  of  tlie  entire  vote  of  a  precinct,  but 
the  contestant  of  tbe  election  must  assume 
the  burden  of  showing  how  the  illegal  or 
fraudulent  votes  were  cast,  and  can  have  no 
relief  except  the  deduction  from  his  adver- 
sarjr's  score  of  such  illegal  votes  .as  he  may 
be  able  to  prove  were  cast  for  him.  This 
construction  cannot  be  maintained.  If  it 
could,  it  would  follow  that  an  election  held 
miles  away  from  the  appointed  place  would 
be  valiil,  contrary  to  the  decision  in  Knowles 
v.  3'iitHS,  31  Cal.  82.  and  it  would  follow 
that  the  votes  of  a  precinct  must  be  counted 
though  the  election  was  held  on  a  different 
day  from  that  appointed,  contrary  to  all  au- 
thority; for  tlie  language  of  this  section  is 
equiilly  applicable  to  mandatory  as  to  direct- 
ory proviisiond  of  the  election  law,  and  it 
must  receive  a  construction  reconcilable  with 
the  doctrine,  as  to  the  effect  of  disregarding 
mandatory  provisions.  We  conclude  its 
meaning  to  be  merely  that  the  election  of  a 
county  officer  as  sheriff  will  not  be  avoided 
unless  enough  precincts  are  exi-Uuled  for 
roalconiluct  of  the  election  boards  to  destroy 
his  majority  and  that  the  law  of  this  state  is, 
as  il  is  everywhere  else,  and  ought  to  be,  that 
disregard  of  mandatory  requirements  of  the 
election  law,  or  of  merely  directory  provis- 
ions, coupled  with  such  actual  fraud  as  maltes 
the  true  result  doubtful,  is  ground  of  throw- 
ing out  the  entire  vote  of  a  precinct,  where 
there  is  no  means  of  purging  the  poll. 

This  brings  us  to  a  consideration  of  the  ev- 
idence olTered  to  sustain  the  allegation  of 
fraud.  The  evidence  showed,  beyond  any 
doubt,  that  the  officers  of  the  three  city  pre- 
cincts above  named  disregarde<l  the  provis- 
ions of  secticns  1225  and  122(i  of  the  Polit- 
ical Co<le.  The  manifest  object  of  these  pro- 
visions is  to  prevent  fraudulent  voting. 
Compliance  w'ith  them  makes  fraud  difficult 
and  imjirobable.  Disregard  of  them  makes 
fraud  easy,  dilHcnlt  of  detection  and  punish- 
ment, and  therefore  probable.  Officers  of 
election  are,  like  all  other  persons,  presumed 
to  know  the  law  and  their  deliberate  omis- 
sion to  follow  directions  designed  to  prevent 
fraudulent  voting  certainly  calls  for  explana- 
tion. It  casts  suspicion  upon  their  ititegrity, 
and  is'sufficient  pi-ima  faaU  to  make  out  a 
ciise  of  fraud.  No  doubt  such  omission  is 
susceptible  of  explanation,  and  we  are  very 


willing  to  believe  that  the  officers  of  these 
precincts  erred  through  ignorance  of  the  law, 
and  were  not  actually  guilty  of  fraudulent  in- 
tent. But,  as  the  case  is  presented,  we  can- 
not indulge  that  presumption.  Tlie  officers 
were  not  called  as  witnesses,  as  they  should 
have  been,  to  prove  that  they  acted  as  tiiey 
did  through  ignorance,  and  not  with  fraudu- 
lent purpose;  and,  in  the  absence  of  any  re- 
butting proof  on  this  point,  we  feel  con- 
strained to  hold  that  the  contestant  made  out 
a  case  of  malconduct  on  the  part  of  the  elec- 
tion boards. 

Uut  upon  another  point  of  more  serious  im- 
port the  evidence  of  fraud  was  much  stronger. 
The  contestant  called  hundreds  of  witnesses, 
residents  of  all  parts  of  the  three  precincts 
in  question,  by  whom  he  undertook  to  prove 
the  names  of  all  those  qualified  by  residence 
to  vote  in  those  precincU.  These  witnesses, 
testifying  with  reference  to  maps  of  the  pre- 
cincts showing  all  the  subdivisions  of  blocks 
and  lots,  proved  the  names  of  all  male  res- 
idents over  21  years  of  age  who  had  re- 
sided on  any  particular  lot  on  the  day  of  the 
election,  and  for  80  days  pievious.  The 
names  of  all  such  persons  were  considerably 
less  than  half  of  the  number  of  votes,  1,144, 
cast  in  the  three  precincts.  From  this,  con- 
testant argues  that  more  than  half  of  the 
votes  so  cast,  about  600,  were  illegral  and 
fraudulent  votes.  Hes|K>nitent,  on  the  other 
hand,  argues  that  the  proof,  allowing  it  the 
utmost  effect,  was  not  sufficient  to  prove 
that  any  fraudulent  or  illegal  votes  were 
cast;  for,  he  says,  proof  that  a  man  did  not 
reside  on  a  particular  lot  on  the  day  of  the 
election,  and  for  30  days  prior  thereto,  is  not 
inconsistent  with  the  supposition  that  he  may 
have  lived  for  30  days  prior  to  the  election 
within  the  precinct, — rart  of  the  time  in  one 
house,  and  part  of  the  time  in  another.  Kor 
is  it  inconsistent  with  the  supposition  tliat  he 
might  have  been  living  in  the  precinct  30 
days  before  election,  and  removed  to  another 
precinct  of  the  same  county  within  the  30 
days.  In  which  ease  he  would  be  a  qualified 
voter  of  the  p.-ecinct  by  virtue  of  subdivision 
3,  §  1239,  Pol.  Code,  which  reads  as  follows: 
"A  person  must  not  be  held,  by  reason  of 
having  moved  from  one  precinct  to  another 
in  the  same  county,  within  thirty  days  prior 
to  the  election,  to  have  lost  his  nsidence  in 
the  precinct  so  moved  from,  provided  he  was 
an  elector  therein  on  the  thirtieth  day  prior 
to  such  election."  It  is  to  be  observed,  how- 
ever, with  respect  to  this  provision  of  the 
Political  Code,  that  it  was  adopted  while  the 
old  constitution  was  in  force,<  and,  though 
perfectly  valid  at  the  time  of  its  adoption, — 
the  old  constitution  not  requiring  any  length 
of  residence  in  a  voting  precinct  as  a  prereq- 
uisite to  the  right  to  vote  (Const.  1863,  art. 
2,  §  1,) — it  has  ceased  to  be  law  since  the 
adoption  of  the  new  constitution,  with  which 
it  is  in  direct  conHict.  By  the  new  constitu- 
tion, (article  2,  §  1.)  residence  in  his  election 
precinct  for  30  days  preceding  the  election  is 
just  as  essential  a  condition  of  the  right  to 
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Totfl  as  is  raridenoe  In  theconntyfor  90  days, 
and  In  tbe  state  for  1  year. 

As  to  the  other  point,  however,  it  is  true 
that  proof  that  a  particular  person  has  not 
resided  continuously  on  one  lot,  or  in  one 
house,  for  30  days  prior  to  an  election,  is  en- 
tirely consistent  with  the  supposition  that  he 
may'have  resided  in  the  precinct  the  whole 
period, — part  of  the  time  in  one  house,  and 
part  in  another.  But  it  is  equally  true  that 
proof  of  this  character, with  reference  to  more 
than  hulf  of  the  persons  votiii;;  in  a  ward,  is 
not  consistent  with  the  supposition  that  all, 
or  any  considerable  number,  of  them  have 
lived  in  the  precinct  30  days.  It  is  not  in  ac- 
cordance with  ordinary  experience  that  men 
generally  move  so  frequently;  and  so,  not- 
withstanding the  flaw  in  plaintiff's  proof, 
considered  with  reference  to  any  particular 
person,  we  cannot  avoid  the  conclusion  that 
in  the  aggregate,  and  considered  with  refer- 
ence to  tbe  mass  of  persons  affected  by  it,  it 
did  establish  a  strong  prima  facie  case  of 
fraudulent  voting  on  a  large  scale  in  these 
three  precincts.  Moreover,  it  is  to  be  con- 
sidered that  the  contestant  was  assuming  the 
difflcult  task  of  proving  a  negative,  i.  «.,  tbe 
want  of  qualification  of  a  large  number  of 
voters;  and  the  doctrine  is  well  established 
that  slight  proofs  make  out  a  prima  facie 
rase,  where  a  negative  is  to  be  proved.  In 
all  such  cases,  rebuttal  is  comparatively  easy, 
and  is  consequently  of  imperative  obligation. 
Here  no  proof  in  rebuttal  was  offered,  and 
the  evidence  for  contestant  stands  absolutely 
uncontradicted. 

Such  being  the  case,  we  are  forced  to  the 
conclusion  that  the  superior  court  erred  in 
finding  no  material  raalconduct  of  tlie  eleo- 
tion  boards.  For  this  error  the  judgment 
must  be  reversed.  But  we  cannot  accede  to 
tbe  proposition  of  contestant  that  we  should 
pronounce  a  final  judgment,  either  declaring 
the  contestant  elected,  or  avoiding  the  elec- 
tion of  the  contestee.  There  are  no  findings 
to  sustain  such  a  judgment,  and  we  cannot 
supply  findings.  Besides,  the  Contesiee  is 
entitled  to  an  opportunity  to  show,  as  lie  may 
be  able  to  do  on  a  new  trial,  that  despite  tbe 
irregularities  complained  of  there  was  in  fact 
no  fraud,  actual  or  intended,  on  the  part  of 
tbe  election  l)oards,  or  those  voting  in  the 
three  precincts,  whose  vote  the  contestant 
seeks  to  exclude.  Judgment  reversed,  and 
cause  remanded. 

We  concnr:  Fox,  J.;  SHARFsrsm,  J.; 
Patebson,  J.;  McFABiiAin>,  J. 

WoBKs.  J.,  did  not  participate  in  the  de- 
dsion  of  this  case. 

TnoRNTON,  J.  I  concnr  in  the  judgment, 
and  in  all  that  is  said  in  the  opinion  except 
that  which  relates  to  the  constitutionality  of 
section  1239  of  the  Political  Code.  Tlie  sec- 
tion is  not  clearly  opposed  to  any  provision  of 
the  constitution,  and  In  such  case  the  defer- 
ence due  to  tbe  legislature  requires  that  the 


section  be  held  constitutional.  The  conrtitu- 
tion  should  not  be  so  construed  as  to  cut  off 
the  right  to  vote  of  any  citizen  who  has  re- 
sided in  the  state  1  year  preceding  the  elec- 
tion, in  the  county  90  days,  including  a  resi- 
dence in  the  precinct  on  the  thirtieth  day  pre- 
ceding the  election.  Tbe  opportunity  of  com- 
mitting fraud  under  such  circumstances  is  re- 
duced to  a  minimum,  for  many  citizens  must 
know  of  tbe  residence  of  Such  a  person  who 
has  resided  in  the  county  90  days,  and  a  por- 
tion of  the  30  days'  limits  in  that  precinct  of 
tbe  county  where  he  offers  to  vote.  It  must 
be  observed  that  the  person  offering  to  vote 
must  have  resided  in  the  county  90  days,  and 
a  portion  of  tlie  30  days,  to  give  him  a  right 
to  vote,  and  his  removal  is  only  from  one  pre- 
cinct to  another  of  the  same  county. 


(82  Cal.  6Vi' 

BODB  e.  Tbihuek.    (No.  12,2ti2.) 

(Supreme  Court  of  CdUfamia.    3m.  11, 1890.) 

School  Lands— Contests— Natcbilij^tion—Evi 

DSNCB. 

1.  On  a  contest  to  determine  which  of  two  per 
sons  had  the  hetter  right  to  purchase  certain 
school  lands  from  the  state,  the  order  of  reference 
by  th&  surveyor  general,  introduced  In  evidenoti 
without  objection,  reoited  that  the  register  of  the- 
Dnitod  States  land-offlce  had  "oertlfled  that  there 
was  no  valid  claim  adverse  to  the  state  "  against  the 
land.  Held  that,  as  under  Fol.  Code  Cal.  J  3409, 
this  certificate  could  not  be  properly  obtained  un 
til  "after  the  survey  of  thetownshlpby  theUnltecl 
States  sui^eyor  generU,"  the  recital  was  suffi 
cient  to  show  that  the  survey  had  been  made  be 
fore  {he  certificate  issued,  especially  as  the  plead 
Ings  of  both  parties  stated  that  a  survey  bad  been 
made. 

2.  Since  the  naturalization  of  an  adult  aUea  it 
a  judicial  proceeding  which  must  be  entered  of 
record,  (2  Story,  Laws  U.  S.  851,)  an  applicant  for 
the  purchase  ol  state  school  land  cannot  prove  Us 
naturalization  by  paroL 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Monterey  coun- 
ty; JoHM  K.  Alexander,  judge. 

Webh  dk  ShertDood,  for  appellant.  &eU  <( 
Morehouse,  for  respondent. 

Foots,  C.  This  action  was  brought  to  de- 
termine a  contest  arising  in  the  ollice  of  tho 
surveyor  general  of  the  state  of  California 
with  respect  to  which  of  two  parties  liiid  the 
better  right  to  purchase  certain  school  lands 
from  the  state.  The  matter  was  referred  b; 
the  surveyor  general  to  the  superior  court  ol 
Monterey  county  for  adjudication,  under  the 
provisions  of  section  3414  of  the  Political 
Code.  Judgment  was  rendered  in  favor  of 
the  plaintiff  as  having  tbe  right  to  purchase 
the  land  in  dispute.  Pending  a  motion  for  a 
new  trial  the  defendant  died,  and  the  cause 
was  revived  in  the  name  of  his  administrator, 
and  the  motion  was  denied.  From  the  order 
made  in  the  premises,  and  the  judgment, 
this  appeal  is  prosecuted. 

Tbe  appellant  makes  the  point  that  the 
eighth  finding  of  fact  is  without  evidence 
to  support  it,  his  contention  being  that  al- 
tlM>ugh  it  is  found  that  previous  to  the  filing 
of  the  application  of  the  plaintiff  to  purchase 
tbe  land  it  bad  been  surveyed  by  the  Bur- 
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Teyor  general  of  the  United  States,  and  the 
survey  and  plat,  duly  approved,  were  filed 
by  him  in  the  United  States  land-office,  etc.: 
that,  nevertheless,  there  was  no  evidence 
of  such  facta  in  the  record.  Both  plaintiff 
and  defendant  state  in  their  pleading  that  a 
proper  survey  was  made,  and  the  copy  of  the 
order  of  the  state  surveyor  general,  which 
was  introduced  in  evidence  without'  objec- 
tion, states  that  "on  March  24,  1869,  H.  C. 
Rollins,  register  of  the  United  States  land- 
office  for  the  San  Francisco  district,  certified 
that  there  was  no  valid  claim  adverse  to  that 
of  the  state  uf  California  for  all  the  above-de- 
scribed land."  Section  3409  of  the  Political 
Code  provides  that  "the  surveyor  general 
must,  after  the  survey  of  any  township  by 
the  United  States  surveyor  general,  obtain 
from  the  United  States  land-office  a  state- 
ment showing  whether  or  not  the  sixteenth 
and  thirty-sixth  sections  therein  belong  to 
the  state. "  This  statement  cannot  be  prop- 
erly obtained  until  a  survey  of  the  township 
is  made,  and  the  sixteenth  and  thirty-sixlh 
sections  cannot  be  truthfully  stated  by  the 
United  States  land-office  to  belong  to  the 
state  until  they  are  ascertained  and  fi;ced  by 
the  survey;  nor  can  they  be  demanded  from 
the  United  States,  or  listed  to  the  state,  until 
such  survey.  It  is  a  proper  presumption 
that  officers  have  performed  their  duty. 
People  V.  Otto,  77  Cal.  47.  18  Pac.  Kep.  869; 
Code  Civil  Proc.  §  1963,  snbd.  15.  It  would 
seem,  therefore,  that  it  should  be  presumed 
that  the  certiticate  is  trulhful,  and  that  the 
proper  otBcers  have  performed  the  duties 
which  were  required  of  them  before' such 
statement  could  be  made,  which  includes  the 
making  of  the  survey,  and  that  the  land 
belonged  to  the  state;  especially,  since  in  this 
case  the  pleadings  of  both  parties  state  that  a 
survey  was  made.  etc. ;  and  there  is  no  evi- 
dence in  the  record  which  even  hints  to  the 
contrary.  And  this  is  a  proceeding,  too,  in 
which,  from  its  very  nature,  the  order  for  a 
reference  of  the  contest,  and  all  proceedings 
prior  and  subsequent  thereto,  assume  the 
title  of  the  land  to  be  in  the  state,  certainly 
BO  far  as  the  plaintiff  and  defendant  are  con- 
cerned. Lobree  T.  Mullan,  70  Cal.  152.  11 
Pac.  Kep.  685;  Taylor  v.  Weston,  77  Cal. 
534,  20  Pac.  Kep.  62.  This  view  of  the  mat- 
ter disposes  of  the  next  point  made  by  the 
appellant,  viz.,  that  the  decision  was  against 
law,  because  there  was  no  proof,  as  he  claims, 
that  any  survey  of  the  lands  was  ever  made. 
It  is  further  urged  by  counsel  for  the  ap- 
pellant that  the  court  erred  in  striking  out, 
upon  motion  of  the  plaintiff,  the  parol  evi- 
dence of  the  defendant  as  to  his  being  a  citi- 
zen of  the  United  States;  and  also  tlie  great 
register  of  the  uounly,  introduced  to  show  his 
citizenship.  The  defendant  had  testified 
that  he  was  a  naturalized  citizen  of  the 
United  Stiites,  and  therefore  an  alien  by 
birth.  He  also  stated  that  he  had  been 
naturalized  in  the  state  of  Indiana.  The 
great  register  showed  that  he  was  registered 
as   John  Madigan,  and   he  stated  that  he 


had  voted  in  Monterey  as  John  Madigan. 
The  name  by  which  he  appeared  in  the  ac- 
tion was  John  McBride.  The  evidence 
was  objected  to  when  offered,  but  was  at 
lowed  to  go  in,  subject  to  a  motion  to  strike 
out,  which,  as  we  have  seen,  was  made 
and  granted.  There  was  no  other  evidence 
offered  by  the  defendant  which  proved,  or 
tended  to  prove,  that  be  was  a  citizen  of 
the  United  States,  or  had  declared  or  filed  his 
intention  of  becoming  one.  In  order  to  par- 
chase  the  land  it  must  appear  that -an  appli« 
cant  is  a  citizen  of  the  United  States,  or  has 
filed  his  intention  to  become  such.  Section 
3495  Pol.  Code.  Statutes  of  this  kind  confer 
rights  upon  a  particular  class  of  persons,  or 
by  reason  of  their  possessing  some  special 
qualification  or  status,  and  one  who  desires 
to  obtain  the  benefit  or  advantages  thereby 
accruing  "must  show  himself  to  belong  to  th» 
class  designated,  or  to  possess  the  qualifica- 
tion prescribed,  or  the  status  mentioned,  as 
the  basis  of  the  right."  Lee  Doon  v.  Tesh^ 
68  Cal.  45,  6  Pac.  Kep.  97,  and  8  Pac.  Rep. 
621.  .  It  being  in  evidence  ttmt  the  defend- 
ant was  an  alien  by  birth,  "his  original 
status  is  presumed  to  continue  until  the  con- 
trary be  shown.  Hauenstein  v.  Lynham, 
100  U.  S.  483.  ••  •  It  may  be  consid- 
ered as  settled  that  the  naturalization  of  an 
alien  as  a  citizen  of  the  United  States  is  a 
judicial  act.  and  it  follows  that,  to  be  effective, 
it  must  be  done  by  a  court  of  competent  ju- 
risdiction. *  *  *  Of  naturalization,  then, 
there  must  be,  as  in  other  judicial  matters,  that 
judgment  wliicb  is   'the  end  Of  the  law.' 

•  *  •  Now,  how  is  this  judgment  shown? 
In  the  nature  of  things,  it  must  be  a  matter 
of  record.  A  court  speaks  by  its  dockets, 
minutes,  or  records.  Where  there  is  no  record 
there  is  no  Judgment.  Plant  v.  Gunn,  2 
Woods,  378.  •  •  *  'Proceedings  of  natu- 
ralization have  to  be  recorded,  "which  pro- 
ceedings sliall  be  recorded  by  the  clerk  of  th» 
court, "  is  the  language  of  the  act  of  congress 
on  the  subject.    2  Utory,  Laws  U.  S.  851.* 

•  ♦  •  Nor  is  it  competent  to  supply  al- 
leged deficiencies  in  the  record  by  parol  evi- 
dence. The  record,  if  not  correctly  made  up, 
or  if  lost  or  destroyed,  should  be  perfected  or 
replaced  by  appropriate  proceedings  in  the 
court  where  the  judgment  was  pronounced. 
Freem.  Judgra.  §  '&;  liigelow.  Estop.  34. 
Naturalization  cannot  be  proved  by  parol. 
Slade  V.  Minor.  2  Cranch,  C.  C.  139;  Drydea 
V.  Swinburne,  20  W.  Va.  89;  14  U.  S.  l>ig. 
(N.  S.)  18."  Green  v.  Salas,  31  Fed.  Rep. 
107. 108. 109, 11 1.  It  is  clear,  therefore,  that 
neither  parol  testimony  nor  the  great  regis- 
ter, as  proffered,  was  admissible  to  prove 
citizenship,  or  the  filing  of  an  intention  to 
become  such.  No  prejudicial  error  appear- 
ing, we  advise  that  the  Judgment  and  order 
be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  IIatne,  0. 

P£K  CiTRiAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  ov> 
der  are  atUrmed. 
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McFarlaso,  J.>  (ooneufTfn^.)  I  concur 
in  the  judgment.  Ifo  proper  evidence  of  d&- 
tendant's  naturalization  was  offered;  but  I  am 
not  clear  that  the  rule  slated  in  the  opinion  of 
Mr.  Commissioner  Foote,  about  proof  of 
naturalization,  is  entirely  correct. 


(82  Cal.  570) 

Prentioe  d.  M1L1.ER.    (No.  12,264.) 

(Supreme  Court  of  CaHfomia.    Jan.  87, 1890.) 

SoBOOL  Lands — Costsstb — ^Ni.TCBAi.izA'noN — Kt- 

IDEXOB. 

1.  On  a  contest  to  determine  which  of  two  per- 
sons had  the  better  right  to  purchase  certain 
school  lands  from  the  state,  the  order  of  reference 
tty  the  surveyor  general,  introduced  in  evidence 
vnthoat  objection,  recited  that  the  register  of  the 
United~8tates  land-office  had  "certified  that  there 
was  no  valid  claim  adverse  to  the  state"  gainst 
tlie  land.  Held  that,  as  under  PoL  Code  Cai.  | 
M0O,  this  certificate  could  not  be  properly  obtained 
until  "after  the  survey  of  the  township  by  the 
United  States  surveyor  general, "  the  recital  was 
sutBcient  to  show  that  the  survey  had  been  made 
before  the  certificate  issued,  especially  as  the 
pleadings  of  both  parties  stated  that  a  survey  bad 
been  made. 

2.  Though  the  certified  staten^nt  of  the  reg- 
ister of  the  land-ofBce  is  the  best  evidence  as  to 
when  the  survey  was  made,  and  though  the  recital 
is  not  a  matter  required  to  be  placed  in  the  order  of 
reference,  yet  as  it  was  admitted  without  objection, 
It  is  sufQcient  proof  of  the  fact  to  which  it  relates. 

8.  Though  in  land  contests  each  party  Is  an  act- 
or, and  must  both  by  pleadings  and  proofs  show 
compliance  with  the  law,  yet,  under  Code  Civil 
Proc.  CaU  J  402,  allegations  in  plaintiff's  complaint, 
not  denied  by  defendant's  answer,  must  be  taken 
as  true. 

4.  Since  the  naturalization  of  an  adult  alien  is 
a  judicial  proceeding  which  must  be  entered  of 
record,  (Rev.  St.  U.  8.  S$  2165,  2167,)  an  applicant 
for  the  purchase  of  state  school  land  cannot  prove 
his  naturalization  by  paroL 

Commissioner's  decision.  Department  1. 
Appeal  from  superior  court,  Monterey  coun- 
ty; John  K.  Alexander,  Judge. 

Webb  <t  Sherwood,  for  appellant  QeQ  A 
Morehouse,  for  respondent. 

GiBSOK,  C.  This  was  a  contest  referred  to 
the  superior  court  of  Monterey  county  by  the 
■urveyor  general  and  ex  officio  register  of  the 
United  States  land-ofBce,  to  determine  the 
respective  rights  of  the  parties  to  purchase 
certiiin  school  lands.  Judgment  passed  for 
plaintiff,  from  which,. and  an  order  deny- 
ing a  new  trial,  defendant  appeals.  The 
pleadiiig.s  are  conceded  to  be  in  proper  form, 
and  sufficient.  The  appellant  urges,  in  sup- 
port of  his  appeal,  that  there  is  no  evidence 
to  sustain  the  fifth,  sixth,  and  seventh  find- 
ings, wherein  the  court,  in  effect,  found  that 
before  plaintiff  filed  his  application  to  pur- 
chase the  land  in  dispute,  it  had  been  sur- 
veyed by  the  United  States  surveyor  general 
for  California,  who  had  filed  an  approved  plat 
of  such  survey  in  the  United  States  land-office 
at  San  Francisco,  the  office  for  the  district 
within  whicti  the  land  lies.and  that  the  register 
of  the  United  States  land-office  had  accepted 
the  land  for,  and  listed  and  certiSed  it  over 
to,  the  state,  in  part  satisfaction  of  the  grant 
by  the  United  Stvtes  to  this  state  of  the  six- 


teenth and  thirty-sixth  sections  of  each  town- 
ship for  school  purposes. 

An  application  to  purchase  lands  of  the 
character  in  question  cannot  be  made  until 
after  the  township  in  which  the  same  may  be 
situated  itas  been  surveyed  by  the  United 
States.  Pol.  Code,  §  3495;  Medley  v.  Rob- 
ertson, 55  Cal.  396.  This  made  it  necessary 
for  each  contestant  to  itllege  and  prove  that 
the  land  applied  for  was  surveyed  by  the 
United  States  at  the  lime  they  severally 
sought  to  purchase  it.  Rogers  v.  Shannon, 
62  CaL99;  Finney  v.  Berger,  50  Cal,  248. 
The  respective  allegations  of  the  parties  in 
their  pleadings  in  this  regard  are  sufficient  to 
meet  this  requirement.  In  the  certified  copy 
of  the  order  of  reference  of  the  surveyor  gen- 
era], made  pursuant  to  sections  3414  and  3415 
of  the  Political  Code,  which  was  introduced  in 
evidence  by  plai  ntifl  without  objection,  is  a  re- 
cital which  is  the  only  evidence  tending  to 
support  the  above  findings.  It  reads  as  follows: 
"On  March  24,  1869,  H.  G.  KoUins,  register 
of  the  United  States  land-office  for  the  San 
Francisco  district,  certified  that  there  was  no 
valid  claim  adverse  to  that  of  the  state  of 
California  for  all  the  above-described  land." 
While  the  recital,  if  objected  to,  would  doubt- 
less have  been  excluded,  because  it  was  not 
a  matter  required  to  be  placed  in  the  order  of 
reference,  and  of  which  the  certified  state- 
ment of  the  register  of  the  United  States 
land-office  would  have  been  the  best  evidence, 
still  it  comes  within  the  rule  that  inadmissi- 
'ble  evidence,  if  admitted  without  objection, 
is  sufficient  proof  of  the  fact  to  which  it  re- 
lates. Morrell  v.  Morgan,  65  Cal.  575. 4  Pac. 
Rep.  580.  It  is  at  most  but  slight  evidence; 
but,  such  as  it  is,  it  tends  to  sliow,  and,  we 
think,  in  the  absence  of  evidence  to  the  con- 
trary does  show,  that  the  surveyor  general 
had  obtained  the  statement  from  the  United 
States  land-office,  showing  that  the  land  in 
question  belonged  to  the  state,  in  compliance 
with  section  M09  of  the  Political  Code,  by 
which  it  is  provided:  "Tlie  surveyor  general 
must,  after  the  survey  of  any  township  by 
the  United  States  surveyor  general,  obtain 
from  the  United  States  land-office  a  state- 
ment showing  whether  or  not  the  sixteenth 
and  thirty-sixth  sections  therein  belong  to  the 
state."  The  statement,  it  is  apparent,  could 
not  have  been  obtained  until  after  the  town- 
ship, containing  the  land  applied  for,  had 
been  survbyed  by  the  United  States.  We  are 
unable,  then,  to  say  that  there  is  an  entire 
absence  of  evidence  of  the  facts  found,  in  or- 
der to  sustain  this  contention  of  appellant. 
But  the  respondent  is  not  obliged  to  rely 
wholly  upon  such  evidence,  as  the  allegations 
of  his  complaint,  to  which  the  findings  as- 
sailed respond,  are  not  denied  by  the  defend- 
ant's answer;  and,  as  we  have  seen,  being 
material  allegations,  they  must  therefore  bt 
taken  as  true.  Code  Civil  I'roc.  §  462;  Gil- 
son  v.  Robinson,  68  Cal.  543,  10  Pac.  Rep. 
193.  In  the  case  last  cited  the  general  rule 
regarding  this  class  of  cases  was  well  stated 
as  follows:  "In  cases  of  this  kind  each  party 
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is  an  actor,  and  must  set  forth  in  his  plead- 
ings, and  show  by  his  proofs,  that  he  has 
strictly  complied  witli  the  law,  and  by  such 
compliance  has  become  entitled  to  purchase 
the  land.  If  be  fails  to  do  this,  he  can  ob- 
tain no  assistance  from  tlie  courts. "  Citing 
Woods  V.  Sawtelle,  46  Cal.  392;  Cadierque  v. 
Dnran,  49  Cal.  356;  Cliristman  v.  Brainard, 
61  Cal.  536;  I.ane  v.  Pferdner,  56  Cal.. 122. 
But  the  rule  thus  stated  does  not  change  the 
rule  applicable  to  pleadings  declared  in  the 
Code  of  Civil  Procedure,  supra;  for  we  And  in 
that  same  case  that  one  of  the  points  present- 
ed by  the  appellant  was  that  the  trial  court 
had  no  jurisdiction  to  try  the  case,  because 
there  was  no  proper  and  sufficient  order  of 
reference  made  by  the  surveyor  general  re- 
ferring the  contest  between  the  parties  to  the 
court  below  for  trial,  as  required  by  sections 
3414  and  3415  of  the  PoUlical  Code.  The 
plaintiff,  however,  alleged  in  his  complaint 
that  he  demanded  of  the  surveyor  general  a 
reference  of  the  rontest  between  himself  and 
the  defendant  to  the  proper  court  for  adjudi- 
cation, and  that  thereupon  that  officer  did  re- 
fer it.  A  copy  of  the  order  of  reference  was 
attached  to  the  complaint.  The  allegations 
were  not  denied  by  the  answer,  and  it  was 
accordingly  held  tliat  a  proper  reference  had 
been  made  so  as  to  give  tlie  court  jurisdiction 
of  the  case. 

The  appellant  here  on  the  trial,  realizing 
that  under  section  3495  of  the  Political  Code 
it  was  necessary  for  him  to  prove  that  at  the 
time  he  made  h  .s  application  to  purchase  he 
was  either  a  citizen  of  the  United  States,  or 
had  declared  his  intention  to  become  such, 
offered  certain  evidence  to  prove  that  at  that 
time  he  was  a  naturalized  citizen  of  the 
United  States.  The  evidence  was  received 
conditionally  by  the  court  and  afterwards, 
upon  motion  of  respondent,  stricken  out. 
This  ruling  is  the  only  other  point  presented. 
The  evidence" referred  to  consisted  of  an  entry 
as  a  qiiaiitii-d  naturalized  voter  in  the  great 
register  of  the  county  of  Monterey;  and  of 
his  own  testimony,  as  follows:'  "I  was  bom 
in  France.  Came  to  the  United  States  in 
1850.  Came  to  New  York.  Remained  in 
New  York  city  three  months,  and  then  went 
to  Illinois,  where  I  stayed  two  years,  and  then 
went  home  to  France.  Got  my  citizen's 
papers  in  New  York  before  1  went  to  Illinois. 
I  got  naturalized  in  New  York.  Lost  my 
papers  on  my  way  home  from  France  by 
shipwreck.  «  *  ♦  i  came  to  the  United 
.States  under  age."  Tliis  evidence  was  prop- 
erly excluded.  It  was  ruled  in  the  recent 
case  of  Miller  v.  Prentice,  ante,  8,(No.  12,2:j9, 
filed  December  18.  1889,)  as  follows:  "The 
evidence  as  to  tlie  citizenship  of  plaintiff  is 
clearly  insufficient  to  establish  that  fact.  He 
swears  that  be  was  born  in  France,  and  was 
naturalized  in  the  city  of  New  York,  but  has 
lost  bis  naturalization  papers."  The  natu- 
ralization of  an  adult  alien,  or  one  who  has 
resided  in  the  United  States  from  his  eigh- 
teenth year  of  age,  is  a  judicial  proceeding, 
and  can  only  be  effected  in  a  court  of  record 


having  a  seal  and  a  clerk,  and  must  be  en- 
tered of  record.  Rev.  St.  U.  8.  S§  2165. 
2167.  And  like  any  other  judicial  record 
must  be  proved  by  the  record  itself,  or  a 
properly  exemplified  copy  thereof,  or  by 
pr<!of  of  its  loss  or  destruction.  Green  v. 
Salas,  31  Fed.  Rep.  107.  There  are,  how- 
ever, certain  limitations  to  this  rule,  for 
after  proper  proof  of  the  naturalization  of 
the  parents  of  alien  children,  who  were  un- 
der 21  years  of  age,  and  residents  of  the 
United  States  at  the  time  their  parents  were 
naturalized,  parol  evidence  may  be  received 
to  prove  the  minority  and  residence  of  the 
children  in  order  to  show  that  they  are  citi- 
zens, (U.!v.  St.  U.  S.  g  2172;)  and  proof  of 
naturalization  may  also  be  by  the  parol  evi- 
dence of  the  party,  in  the  form  of  an  aflldavit, 
in  procee<lings  concerning  mining  claims,  by 
virtue  of  section  2321  of  the  Revised  Statutes 
of  the  United  States;  but  the  appellant  does 
not  come  within  either  of  these  limitations. 
See,  generally,  as  to  the  two  questions  herein 
considered,  the  late  case  of  Bode  v.  Trimmer, 
ante,  187,  (No.  12,262.  Filed  January  11, 
1890.)  We  therefore  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:     Belcher,  C.  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  atUrnied. 
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In  re  Wadleigb.    (No.  20,589.) 

(Supreme  Court  of  California.  Jan.  11, 1880.) 

Cbimisal  Law — Bektencb— Dbddctiom  ntoit 
Time. 
1.  Under  Fen.  Code  Cal.  S  1205,  providing  that 
"a  jnd^ment  that  defendant  pay  a  fine  may  abo  di- 
rect that  he  be  imprisoned  until  the  tine  be  satis- 
fled"  at  a  certain  rate  per  day,  a  sentence,  on  con- 
viction of  an  offense  punishable  by  Qno  and  impris- 
onment, that  defendant  be  imprisoned  in  the  state- 
f)ri8on  for  a  definite  term,  and  pay  a  fine,  and  l>e 
mprisoned  in  the  state-prison  until  the  same 
should  lie  satisfied,  at  a  given  rate  per  day,  is  void 
so  far  as  it  provides  for  imprisonment  in  the  state- 
prison  for  the  collection  of  the  fine.  Following  Ex 
parte  Arras,  78  Cal.  301, 30  Pac  Rep.  683. 

3.  Pen.  Code  Cal.  {  1&90,  giving  to  prisoners 
certain  dednctions  from  their  term  of  imprison- 
ment for  good  conduct,  is  not  nnconstitntional,  as 
an  infringement  of  th^  right  of  the  governor  to 
pardon,  and  no  order  from  the  governor  is  neces- 
sary before  dischargring  a  prisoner  whose  term, 
after  allowing  his  credits  for  jgood  coadact,  has 
expired. 

In  bank.    On  habeas  corpus. 
Carroll  Cook,  for  petitioner.    Charles  B. 
Darwin,  for  respondent. 

Works,  J.  This  is  an  application  for  a 
writ  of  habeas  corpus.  The  petitioner  is  con- 
fined in  the  state-prison  under  a  conviction 
of  felony,  and  sentenced  to  the  state-prison 
for  five  years,  and  that  he  pay  a  fine  of 
91,000,  and  be  imprisoned  in  said  prison  un- 
til said  fine  is  satisfied,  at  the  rate  of  one  day 
for  each  one  dollar  of  said  fine.  It  is  alleged 
in  the  petition  "that  during  his  Imprison- 
ment the  said  Wadleigh  has  faitlifully  ful- 
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Blled  all  the  duties  assignefd  to  him,  and  has 
obeyed  the  rales  and  regulations  of  said  pris- 
on, and  has  therefore  earned  the  credits  and 
deductions  from  his  term  of  sentence  allowed 
bim  by  law;  that,  allowing  said  Wadleigh 
such  detliictions  and  credits  so  allowed  him 
by  law,  the  Ave  years'  imprisonment  ordered 
by  said  judgment  has  fully  expired;  and  that 
said  Wadlei'.'h  is  now  held  in  said  prison,  as 
petitioner  is  informed  and  believes,  solely  for 
the  collection  of  the  fine  imposed  by  said 
jndgroeiit."  The  return  of  the  warden  does 
not  deny  the  allegation  of  the  petition  that 
the  petitioner  has  earned  the  credits  and  de- 
ductions allowed  him  bylaw,  and  that,  allow- 
ing hiiu  such  credits,  he  has  served  his  full 
term  of  imprisonment  im(>osed  as  a  punish- 
ment, but  contends  that  the  credits  provided 
for  liy  the  statute  cannot  be  allowed  except 
upon  some  action  of  the  governor  authorizing 
it.  So  much  of  the  judgment  against  the 
prisomr  us  provides  for  his  imprisonment  in 
the  state's  prison  for  the  collection  of  the 
One  imposed  is  void.  Bx  parte  Arras,  78 
Cai.  304.  20  Pac.  Bep.  683.  Therefore  we 
must  treat  the  sentence  as  one  of  imprison- 
ment for  live  years.  So  treating  it,  the  stat- 
ute provides,  in  express  terms,  that  certain 
credits  or  deductions  from  the  term  of  im- 
pris<mment  imposr-d  shall  be  allowed  for  good 
conduct.  Deer.  Codes,  p.  490  Sup.  §  20, 
(Pen.  Code  Gal.  §  1590.)  This  statute  does 
not  require  any  action  on  the  part  of  the  gov- 
ernor, nor  is  any  such  action  necessary.  The 
statute,  by  its  terms,  entitled  the  petitioner 
to  his  discharge,  tlie  same  as  If  his  term  of 
imprisonment  bad  expired  without  such  com- 
mutation as  be  is  allowed  by  its  provisions. 
The  statute  is  not  unconstitutional  as  an  in- 
fringement of  the  power  of  the  executive  to 
pardon.  It  does  not  take  away  or  interfere 
with  such  power  in  any  way.  The  statute 
simply  Axes  the  term  of  Imprisonment  in  cer- 
tain cases  and  upon  certain  conditions.  This 
provision  enters  into  and  becomes  a  part  of 
the  judgment  of  the  court  below.  When  a 
defendant  is  sentenced  to  imprisonment  for 
five  years,  this  means  five  years,  subject  to 
the  deductions  allowed  from  such  time  by  law. 
The  respondent  asks  upon  whose  order  a 
prisoner  is  to  be  discharged  under  this  stat- 
ute. The  answer  is  given  by  tiie  above  con- 
struction of  the  statute.  If  the  term  for 
which  he  is  imprisoned  has  expired,  allowing 
him  the  credits  provided  for,  he  is  entitled  to 
be  discharged  by  the  warden,  as  in  any  other 
ease  where  the  term  of  imprisonment  has  ex- 
pired, without  an  order  from  any  other  offi- 
cer. This  is  subject,  however,  to  the  right 
of  the  board  of  prison  directors  to  determine, 
before  the  expiration  of  his  term,  that  lie  has, 
bysut>sequeiit  misconduct,  forfeited  his  right 
to  such  deductions.  The  petitioner  is  enti- 
tled to  be  discharged,  and  it  is  so  ordered. 

We  concur:   Beattt,  0.  J.;  Shakpstein, 
J. ;  Fox,  J. 

TuoBNTON,  J,    I  concur  on  the  ground  of 


the  decision  in  Ex  parte  Arras,  supra.  In 
Arras'  case  I  dissented,  and  still  think  it 
wrongly  decided,  but  I  feel  bound  now  to  ac- 
cept it  as  settled  law  in  this  state. 

McFarland,  J.  Iconcur  in  the  judgment 
and  in  the  opinion  of  Mr.  Justice  Works. 
But,  as  it  may  be  thought  that  some  things 
were  decided  in  Ex  parte  Arras  which  were 
not  befoie  the  court  in  that  case,  I  desire  to 
express  my  doubt  whether  a  defendant  can  be 
imprisoned,  even  in  a  county  jail,  beyond  the 
maximum  term  of  imprisonment  prescribed 
by  the  statute  as  a  punisliment  for  the  oSenso 
of  which  he  has  been  convicted.  A  fine  is, 
no  doubt,  quite  a  severe  additional  punish- 
ment to  one  who  is  able,  and  can  be  forced, 
to  pay  it;  but.  after  a  sentence  to  the  full 
term  of  imprisonment  provided  by  law  for 
the  offense,  to  then  impose  afineof  one  thou- 
sand or  five  thousand  dollars  on  an  impecuni- 
ous defendant,  known  to  be  utterly  i  n capable 
of  raising  one  thousand  cents,  for  the  mere 
purpose  of  prolonging  his  imprisonment  be- 
y  nd  tlie  term  prescribed  bylaw,  seems  to  me 
to  be  a  species  of  legal  jugglery  not  contem- 
plated by  theCk>de.  When  the  Code  provides 
that  the  punishment  of  imprisonment  for  a 
certain  offense  shall  be  for  a  term,  for  in- 
stance, "not  exceeding  one  year,"  does  it 
mean  that  a  court  may  Indirectly  imprison 
him  him  for  two,  or  five,  or  twenty  years? 
The  asserted  power  to  do  this  is  based  on  sec- 
tion 12>)5  of  the  Penal  Code  by  applying  to  it 
the  most  extreme  rule  of  literalconstruction. 
The  section  is  as  follows:  "A  judgment  that 
the  defendant  pay  a  fine  may  also  direct  that 
he  be  imprisoned  until  the  One  be  satisfied," 
at  a  certain  rate  per  day.  Kow,  it  must  be 
remembered  that  the  judgment,  prescribed 
for  many  offenses  is  imprisonment,  or  fine, 
or  both.  There  are  therefore  three  different 
kinds  of  judgments, — one  imposing  impris- 
onment alone,  another  imposing  a  fine  alone, 
and  a  third  imposing  both  imprisonment  and 
fine.  And  is  it  not  a  fair  construction  of  the 
words  used  in  section  1205,  "a  judgment  that 
the  defendant  pay  a  fine,"  construing  it  as  a 
penal  statute,  to  hold  that  they  constitute  a 
distinguising  description  or  definition  of  a 
certain  kind  of  judgment,  viz.,  a  judgment  to 
"pay  a  fine," — that  is, a  judgment  which  im- 
pose a  fine  alone,  and  not  one  which,  in  ad- 
dition toadeOnite  terra  of  imprisonment,  also 
imposes  a  fine?  Such  a  construction  would 
bring  the  section  in  harmony  with  all  the  oth- 
er sections  of  the  Co<le  on  the  subject,  and 
with  the  evident  purpose  of  the  legislature. 
When  the  legislature  says  that  imprisonment 
in  punishment  of  a  certain  offense  shall  not 
exceed  a  certain  term,  it  ought  not  to  be  held 
that  a  court  can  imprison  one  beyond  that 
time,  unless  such  holding  be  imperative.  Un- 
der the  construction  herein  intimated,  a  court 
could  imprison  a  defendant  for  the  maximum 
term  prescribed  by  law,  and  could  in  addition, 
if  it  thought  proper,  impose  a  fine,  to  be  col- 
lected, if  possible,  by  execution;  but  it  could 
not,  under  the  guise  of  tlie  fine,  extend  the 
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maximum  term  of  >tbe  Imprisonment  almost 
indefinitely.  Or,  if  a  proper  case  for  leniency 
should  arise,  wlien  it  seemed  probable  that 
tlie  defendant  could  pay  a  fine,  and  that  it 
would  be  belter  for  botli  him  and  the  public 
that  he  should  expiate  his  offense  in  that  way, 
a  line  alone  could  be  imposed,  and  enforced 
by  imprisonment, — at  leiist,  to  the  extent  of 
the  maximum  term .  And  it  seems  to  me  that 
the  most  savage  court  should  be  satisfied  with 
this  power;  at  least,  until  ttie  legislature 
chooses  to  enlarge  it.  I  am  aware  that  this 
court. formerly,  on  one  or  two  occasions,  ex- 
pressed views  different  from  those  above 
stated,  and  I  am  as  loth  as  any  one  to  depart 
from  a  settled  rule;  but  I  think  that  the  ques- 
tion  here  discussed  can  hardly  be  considered 
as  definitely  settled.  It  seems  to  me  that  in 
recent  years  the  practice  of  imprisonment  for 
lines  has  resulted,  in  some  instances,  in  great 
oppression,  and  in  imposing  on  defendants 
convicted  of  only  trivial  offenses  extreme  and 
cruel  terms  of  imprisonment,  against  both  the 
letter  and  spirit  of  the  law.  I  think,  there- 
fore, tlial  on  a  proper  occasion  the  question 
here  presented  should,  at  least,  be  opened  and 
reconsidered. 

I  concur:  Paterson,  J. 


(83  Cal.  39) 

NiDBVEB  V.  Ayehs.     (No.  13,328.) 

{Sttpreme  Cortrt  of  California.     Jan.  80,  1890.) 

Bona  Fibb  Pcrchasehs— Quitci.aim  Deeds. 

1.  A  deoreo  in  probate  for  the  final  distribution 
of  land,  which  la  unrecorded  at  the  date  of  a  con- 
veyance of  the  land  by  the  holder  of  the  legal  title, 
is  not  constructive  notice  to  the  vendee  of  an  out- 
standins  equitable  title. 

2.  Nor  is  the  vendee  chargeable  with  construct- 
ive notice  of  an  outstanding  equitable  title  by  his 
deed,  which  recites  that  "the  grantor  has  granted, 
bargained,  and  sold  and  confirmed,  and  by  these 
presents  does  hereby  grant,  bargain,  sell,  convey, 
and  confirm,  all  the  right,  title,  and  interest  of  the 
party  of  the  first  part  in  and  to  the  premises  de- 
scribed, "  though  it  be  deemed  to  constitute  a  quiu 
claim  deed. 

Commissioners'  decision.  Department  2. 
Appeal  fcom  superior  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

Joseph  U.  Skirm,  for  appellant.  McKeehy 
&  Smith  and  Blackstock  dk  Shepherd,  forre< 
spondent. 

FooTE,  C.  The  complaint  in  this  case,  in 
one  aspect,  might  be  called  a  complaint  in  an 
action  to  quiet  title.  Upon  that  theory,  the 
evidence  showing  that  tlie  legal  title  was  in 
the  defendant,  no  right  of  recovery  would 
accrue  to  the  plaintiff.  Von  Drachenfels  v. 
Doolittle,  77  Cal.  295. 19  Pac.  Rep.  618.  But 
possibly  it  might  be  construed  as  a  complaint 
for  a  conveyance  of  the  legal  title,  and,  inas- 
much as  we  have  reached  the  conclusion  that 
the  judgment  in  favor  of  the  defendant  should 
be  affirmed,  we  have  examined  the  merits  of 
the  ca.se.  The  complaint  alleges  thiit  one 
George  Nidever,  the  father  of  tlie  plaintiff, 
was  at  the  date  of  bis  death  the  owner  of  and 
seized  of  an  equitable  estate  in  certain  lands; 


that  the  legal  title  thereof  was  vested  in 
John  Nidever  at  the  time  of  the  bringing  of 
this  action,  also  deceased;  and  that  the  last- 
mentioned  person  held  such  lands  as  the 
trustee  of  his  son  George,  al)Ove  mentioned, 
the  father  of  the  plaintiff,  George  D.  Nidever. 
Tlie  record  shows  that  upon  the  death  of 
George  Nidever,  wiio  died  intestate,  his 
father,  John  Nidever,  became  the  administra- 
tor of  his  estate,  being  duly  appointed  as 
such  by  the  probate  court  of  the  proper  coun- 
ty., While  acting  in  that  capacity,  and,  as 
alleged,  "holding  the  legal  title  to  and  being 
in  possession  of  said  equitable  estate, "  the  ad- 
ministrator filed  an  inventory,  to  which, 
among  other  things,  he  declared  the  land  in 
dispute  equitably  to  belong  to  his  son's  es- 
tate. He  also  filed  in  that  court  a  veriQed 
petition,  asking  that  the  e-state  of  his  decedent 
be  distributed,  in  which  the  same  declaration 
is  made  as  to  the  title  of  the  land  involved 
here.  An  order  of  distribution  was  made, 
and  under  it  the  plaintiff,  as  the  only  child 
survivinghis  father.  George  Nidever,  had  set 
apart  to  him  an  undivided  one-half  of  the  land 
distributed  as  above  specified  in  the  invento- 
ry and  petition,  the  other  half  being  set  apart 
to  his  mother,  the  widow  of  George  Nidever, 
which  last  is  not  included  in  this  action. 
Several  years  before  this  order  or  decree  of 
distribution  was  recorded,  John  Nidever  made 
and  delivered  a  deed  of  the  land  to  which  he 
thus  held  the  legal  title  to  George  S.  Gilbert 
and  W.  S.  Chaffee,  and  through  that  deed  and 
mesne  conveyances  the  defendant  deraigned 
bis  title  from  John  Nidever.  The  deed  which 
the  latter  executed  was  duly  recorded  long 
before  the  decree  above  mentioned.  Both 
parties  to  the  action  claim  from  the  same 
source  of  title,  under  a  patentee  from  the 
United  States  government.  According  to  the 
admissions  of  the  plaintiff,  by  his  counsel,  on 
the  trial,  the  defendant  never  bad  any  actual 
knowledge  of  any  payment  made  by  the  de- 
cedent, George  Nidever,  upon  these  lands,  or 
any  actual  notice  of  any  trust  relation  exist- 
ing between  the  father,  John  Nidever,  and 
bis  son,  George.  The  whole  contention  is 
that  the  probate  court  proceedings,  and  the 
recitals  of  the  deed  which  John  Nidever  exe- 
cuted, were  constructive  notice  to  the  defend- 
ant of  the  outstanding  equitable  title  in 
George  Nidever  and  his  successors,  which  eq- 
uitable interest  arose  from  tbe  payment  of 
the  purchase  price  of  the  land  by  George  Nide- 
ver, and  his  causing  the  legal  title  to  be  vest- 
ed in  bis  father,  John  Nidever.  Upon  this 
state  of  facts  tbe  motion  of  tbe  defendant  for 
a  nonsuit  was  granteil,  and  from  the  judg- 
ment thereupon  entered  this  appeal  is  pros- 
ecuted. 

Was  the  decree  of  distribution,  unrecorded 
at  the  date  of  the  conveyance  by  John  Ni- 
dever, the  holder  of  record  of  the  legal  title, 
constructive  notice  to  the  defendant  of  the 
equitable  title  vested  in  George  Nidever  by 
bis  paying  the  purchase  money  for  the  land, 
and  having  the  legal  title  thereto  vested  of 
record  in  bis  father,  John  Nidever?    The  ap- 
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pellata  court  of  this  state  said,  in  a  case 
where  a,  similar  question  arose,  as  to  one 
claiming,  as  the  defendant  does  here,  to  be  a 
bona  fide  purchaser  without  notice:  "The 
interveners  claim  that,  by  virtue  of  the 
homestead  proceedings  in  the  Alboff  estate, 
they  became  tenants  in  common  witli  their 
mother  in  the  ownership  of  the  premises; 
that  when  Chalmers  acquired  the  title  from 
the  United  States  government  be  acquired  it 
for  them,  and  thence  held  it  in  trust  fur 
them ;  and  that  the  possession  by  their  father, 
and  the  setting  apart  by  the  probate  court, 
imparled  to  tlie  plaintiff  sufficient  notice  to 
put  it  upon  inquiry,  and  that  it  is  not  an  in- 
cumbrancer in  good  faith,  witliout  notice. 
We  do  not  think  the  homestead  proceedings 
in  any  manner  affect  the  mortgage.  Those 
proceedings  operated  only  upon  whatever 
right  the  intestate  had  at  the  time  of  bis 
death."  Association  y.  Chalmers,  65  Cal. 
95,  3  Pac.  Hep.  101.  We  perceive  no  reason 
why  the  rule  thus  laid  down  should  not  apply 
as  well  to  a  decree  of  final  distribution  of 
land  as  to  a  decree  setting  apart  a  homestead. 
Should  the  recibUs  in  the  deed  made  by 
,rohn  Nidever,  tlirougli  which  the  defendant 
claims,  be  held  sutlicient  to  put  him  upon  in- 
quiry as  to  the  existence  of  the  outstanding 
equity?  An  examination  of  the  deed  upon 
record,  if  made,  would  have  shown  that  .John 
Kidever  was  invested  with  the  legal  title  to 
the  land.  Tlie  language  of  the  granting 
clause  in  the  recital  in  the  deed  from  John 
Nidever,  through  wliich  defendant  claims, 
relied  on  to  drfeat  the  defendant's  claim  as  a 
bona  flxle  purchaser  without  notice,  is  "that 
the  grantor  hiis  granted,  bargained,  and  sold 
and  confirmed,  and  by  these  presen;s  does 
hereby  grant,  bargain,  sell,  convey,  and  con- 
firm, all  the  right,  title,  and  interest  of  the 
party  of  the  first  part  in  and  to  the  premises 
described."  Conceding  that  this  constituted 
the  instrument  a  quitclaim  deed,  does  it  neo 
essarily  follow,  from  this  circumstance  alone, 
that  the  defendant  must  be  held  to  have  been 
put  upon  inquiry  as  to  the  secret  equityy 
Tbe  appellate  court  of  this  state,  in  Graff  v. 
Middletun,  43  Cal.  311,  held  that  "in  this 
state,  from  the  earliest  times,  quitclaim  deeds 
have  been  in  every-day  use  for  the  purpose  of 
transferring  title  to  land,  and  have  been  con- 
sidered as  eti'ectual  for  that  purpose  as  deeds 
of  bargain  and  sale.  It  is  true  they  transfer 
only  such  interest  as  the  seller  then  has,  and 
do  not  purport  to  convey  the  property  in  fee- 
simple  absolute,  so  as  to  pass  an  after-ac- 
quired title,  but  to  tlie  extent  the  seller  has  an 
interest  they  divest  him  of  It,  and  vest  it  in 
the  purchaser.  We  consider,  therefore,  that 
a  quitclaim  deed  received  in  good  faith  and 
for  a  valuable  consideration,  which  is  first 
recorded,  will  prevail  over  a  deed  of  older 
execution,  which  is  subsequently  recorded." 
In  the  present  case  there  is  nothing,  unless 
the  mere  recitals  of  the  deed  can  be  so  treated, 
to  show  any  want  of  good  faith,  and  it  is  not 
denied  that  a  valuable  consideration  was  paid 
for  tbe  land,  and  the  deed  recorded  before  the 
T.23p.no.a— 13 


recordation  of  the  decree  of  the  probate  court. 
With  reference  to  a  like  question  the  supreme 
court  of  Mississippi,  speaking  through  Mr. 
Justice  Camfbel.!,,  said:  "We  conclude  that 
there  is  no  authority  for  the  proposition  that 
a  quitclaim  deed  in  the  chain  of  title  deprives 
him  who  claims  under  it  of  the  character  of 
a  bona  fide  purchaser.  There  are  dicta  and 
suggestions  and  inferences  to  that  effect. 
But  we  deny  and  repudiate  the  proposition 
as  unsound  and  insupportable  on  authority, 
principle,  or  policy.  We  fully  approve  and 
adopt  the  language  of  Bawie,  Cov.  (4th  £d.) 
36:  '  lu  the  absence  of  local  usage,  it  would 
seem  that  no  presumption  of  notice  can  prop- 
erly arise,  either  from  the  absence  or  pres- 
ence of  unlimited  covenants.'  Such  a  doc- 
trine, as  that  a  quitclaim  conveyance  in  the 
chain  of  title  affects  the  parly  who  claims 
under  it  with  notice  of  infirmities  in  the 
title,  would  be  as  impolitic  as  it  is  unsup- 
ported by  reason  or  authority."  Cliapman  v. 
Sims,  53  Miss.  168, 169.  It  follows,  therefore, 
that  the  contention  of  the  appellant  that  the 
defendant  was  a  purchaser  with  notice  of  the 
equitable  title  of  George  Kidever  and  his  suc- 
cessors is  without  force,  and  we  advise  that 
the  judgment  of  nonsuit  be  alliruied. 

We  concur:   Belcher,  G.  G.;  Hatne,  0. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  of  non- 
suit is  atlirmed. 


(82  Cal.  S21) 
DRETFt78  v.  Hirt.     (No.  13,129.) 
(Supreme  Court  cf  California.    Jan.  27, 1800.) 

Leases— Bona  Pidb  Pcrchasers. 

1.  Defendant  in  ejectment  held  two  leases  from 
plaintiff's  grantor,  each  of  which  embraced,  with 
other  land,  a  part  of  the  land  granted  to  plaintiff. 
Only  the  first  lease  was  of  record  at  the  time  plain- 
tiff recorded  his  deed.  The  evidence  clearly  showed 
that  defendant  entered  into  and  was  exclusively 
occupying  the  whole  tract  at  the  time  of  plaintiff's 
purchase.  It  also  appeared  by  the  evidence  of  a 
surveyor  that  defendant's  house  was  on  the  tract 
covered  by  the  second  lease.  Held,  that  this,  beingf 
consistent  with  the  first  lease,  put  plaintiff  on  in- 
quiry, and  he,  not  having  pursued  it,  was  charged 
with  notice. 

a.  Civil  Code  Cat  §  1111,  provides  that  grants  of 
rents,  reversions,  or  remainders  are  good  without 
attornment  of  the  tenants,  "but  no  tenant,  who,  be- 
fore notice  of  the  grant,  shall  have  paid  rent  to 
the  grantor,  must  suffer  any  damage  thereby. " 
Defendant  paid  rent  to  his  lessor  on  both  leases 
in  advance  of  the  time  it  became  due,  and  plain- 
tiff received  his  conveyance  before  the  rent  so 
paid  would  have  become  due,  but  defendant  had 
no  notice  of  plaintiff's  purchase  until  after  the 
time  specified  in  the  leases  for  the  payment  of  such 
rent.  Moreover,  plaintiff  and  his  grantor  had  made 
no  apportionment  of  the  rent.  Held,  that  defend- 
ant was  not  In  default  to  plaintiff  for  the  rent  so 
paid  to  his  lessor. 

Commissioners'  decision.    Department  2. 

Appeal  from  superior  court,  Santa  Barbara 
county;  B.  M.  Dillard,  Judge. 

Ejectment  by  Isidore  Dreyfus  against  An- 
ton Hirt.  Judgment  fur  defendant,  and 
plaintiff  appeals.  Exhibit  3  was  an  agree- 
ment between  defendant  and  his  brother,  as 
lessees,  and  Hope,  their  lessor,  and  Cowles 
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and  Bedding,  as  purchasers  of  part  of  the  de- 
mised premises,  for  the  surrender  of  the 
leases  referred  to  in  the  opinion,  so  that 
Hope  might  give  a  clear  title  to  Cowles  and 
Bedding.  Exhibit  4  is  a  surrender  of  the 
leases,  but  expressly  excepts  from  the  release 
the  land  claimed  by  plaintiff. 

Jarretl  T.  Richards,  tat  appellant.  B.  F. 
Thoma»,  for  respondent. 

Gibson,  C.  £}ectment.  Judgment  for  de- 
fendant. FlaintiiT  appeals  on  the  judgment 
roll,  which  contnins  a  bill  of  exceplions.  De- 
fendant admitted  by  bis  answer  that  the 
plaintiff  was  the  owner  of  the  premises  in 
dispute,  and  that  he  (defendant)  had  possessed 
and  occupied  them,  and  averred  that  his  pos- 
session and  occupation  thereof  were  pursuant 
to  two  leases,  granted  to  him  by  the  grantor 
of  plaintiff.  From  the  findings  it  appears 
that  while  one  Hope  was  the  owner  in  fee  of 
290  acres  of  the  liancho  Jjas  Positas  in  the 
county  of  Santa  Barbara,  he  made  two  leases 
to  the  defendant.  The  first  was  executed  on 
the  8d  of  October,  1885,  and  recorded  on  the 
14th  diiy  of  the  same  month,  and  demised 
certain  land,  including  about  one-lialf  of  the 
land  in  dispute,  for  the  term  of  five  years, 
from  the  1st  day  of  November,  1885,  at  the 
annual  rental  of  $375,  8250  of  which  was  to 
be  paid  in  advanca  The  second  lease  was  ex- 
ecuted on  Deceml)er  1,  1885,  for  the  same 
term,  commencing  at  the  same  time,  and  in- 
cluded all  the  land  cliiimed  by  plaintiff,  to- 
gether with  certain  other  land;  and  was  not 
recorded  until  the  12th  day  of  October,  1887, 
six  months  after  plaintiff  received  his  convey- 
ance from  Hope.  On  the  Ist  of  November, 
1885,  or  soon  thereafter,  the  defendant  en- 
tered upon  the  land  described  in  l)oth  leases, 
and  on  that  part  of  the  land  not  included  in 
the  lease  of  October  3,  1885,  placed  a  dwell- 
ing-bouse, barn,  stable,  and  corn-crib  there- 
on, and  since  said  «ntry  has  exclusively  occu- 
pied and  cultivated  the  land  described .  in 
plaintiff's  complaint.  The  respondent,  on 
March  5, 1887,  paid  to  Hope  the  rent  in  ad- 
vance for  all  the  land  demised  to  him,  down 
to  and  inclusive  of  the  1st  day  of  November, 
1888,  and  the  evidence  shows' that  this  rent 
was  paid  by  respondent  in  pood  faith,  at  the 
solicitation  of  Hope.  Shortly  after,  on  April 
19, 1887,  Hope  sold  and  conveyed  to  plaintiff 
the  land  songlit  to  be  recovered  by  him,  and 
bis  only  title  thereto  was  derivecf  from  Hope. 
Plaintiff,  at  the  time  he  received  bis  con  vey- 
ance,  had  notice  of  the  leaae,  dated  December 
'  1, 1885.  There  are  other  findings  to  the  ef- 
fect that  defendant  did  not  oust  plaintiff  at 
any  time,  nor  wrongfully  withhold  the  pos- 
session of  the  land,  nor  damage  the  plaintiff 
by  withholding  the  land,  and  that  the  value 
of  the  annual  rents  and  profits  of  the  land  in 
dispute  amounted  to  9200. 

Appellant  contends  that  as  the  respondent's 
apparent  possession  of  the  premises  was  not 
inconsistent  with  the  terms  of  the  first  lease, 
which  was  of  record  when  Hope  conveyed  to 
bim,  that  be  was  not  bound  to  make  any  in- 


quiry respecting  such  possession  beyond  what 
the  record  disclosed;  and  that  as  the  lease  ol 
December  1,  1885,  was  not  of  record  when  he 
purchased  in  good  faith  from  Hope,  without 
actual  notice  of  the  lease,  and  placed  his  deed 
of  record  before  the  lease  was  recorded,  that 
he  could  not  be  charged  with  notice  of  the 
lease,  which,  as  against  his  subsequent  con- 
veyance, was  void,  under  section  1214  of  the 
Civil  Code,  which  provides:  "Every  convey- 
ance of  real  property,  other  than  a  lease  fora 
term  not  exceeding  one  year,  is  void  as  against 
any  subsequent  purchaser  or  mort^iagee  of 
the  same  property,  or  any  part  therpof,  in 
good  faith  and  for  a  valuable  consideration, 
wlio^e  conveyance  is  first  duly  recoriled."  In 
support  of  his  contention,  appellant  claims 
that  the  evidence  shows  that  the  respondent 
only  entered  into  and  held  the  possession  of 
the  premises  first  demised  to  him,  and  which 
only  embraced  one-halt  of  the  land  subse- 
quently purchased  by  appellant;  and  that, 
therefore,  the  fourth  finding.  Wherein  the 
court  found  that  the  respondent  entered  into 
and  held  the  exclusive  possession  of  tlie  prem- 
ises embraced  within  both  leases,  and  placed 
structures  upon  that  portion  of  the  premises 
included  in  the  second  lease,  but  not  included 
in  the  first,  is  contrary  to  the  evidence;  and 
tliat  the  seventh  finding,  wlierein  the  court 
found  that  the  appellant  at  the  time  he  pur- 
chased of  Hope  had  notice  of  tlie  second  lease, 
is  also  contrary  to  the  evidence. 

As  respondent  relied  upon  his  unrecorded 
lease,  it  was  at  the  trial  incumbent  upon 
him,  in  order  to  avoid  tiie  effect  of  section 
1214  of  the  Civil  Code,  supra,  to  show  that 
at  the  time  appellant  purcliased  he  (respond- 
ent) was  in  the  open,  notorious,  and  exclu- 
sive possession  of  the  premises  in  contro- 
versy; as  such  possession  would,  if  proven, 
establish  the  fact  that  appellant  had  actual 
notice  of  respondent's  leaseliold  interest  in 
the  premises,  unless  the  appellant  pursued 
with  pro|)er  diligence,  and  without  obtaining 
knowledge  of  such  interest,  the  inquiry  such 
a  possession  would  impose  upon  him.  Fair 
V.  Stevenot.  29  Cal.  486;  Smith  v.  Yule,  31 
Cal.  180:  Thompson  v.  Pioche,  44  Cal.  50C; 
Palmtag  v.  Doutrick,  59  Cal.  154.  The  evi- 
dence clearly  shows  that  respondent  entered 
into  and  exclusively  occupied  the  whole  tiacU 
embracing  the  portion  sulasequently  acquired 
by  appellant,  for  a  period  of  three  years, 
covering  the  time  appellant  made  his  pur* 
chase.  There  does  not  seem  to  be  any  evi- 
dence to  tlie  contrary.  As  to  the  location  of 
his  buildings,  the  evidence  is  only  a  little  less 
clear.  The  respondent  says  in  one  place  that 
the  house  was  upon  the  land  described  in  the 
first  lease,  and  again  he  says  it  was  upon  the 
slope  of  the  hill  on  the  land  embraced  within 
the  second  lease,  which  was  not  included  in 
the  first,  and  upon  that  portion,  as  we  un- 
derstand it,  which  appellant  subsequently 
bought.  He  is  corroborated  regarding  bis 
last  statement  by  witness  Cooper,  a  surveyor, 
familiar  with  all  the  land,  and  who  was  called 
for  appellant,  and  testified  that  the  first  lease 
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included  only  the  valley  land  and  one-half  of 
the  land  in  dispute,  and  that  tlie  second 
lease  included  both  valley  and  hill  land ;  that 
there  were  two  houses  upon  the  land  em- 
braced in  the  last  lease,  one  of  which  was  on 
the  Dreyfus  tract,  the  premises  in  dispute. 
Witness  Hirt,  a  brother  of  defendant,  testi- 
fied tliat  his  brother's  house  was  on  "the  land 
between- the  hill  and  valley,"  and  that  his 
brother  lived  there  three  years.  Witness 
Williams  testified:  "I  know  where  the  de- 
fendant hits  been  living  for  the  last  three 
years.  I  don't  know  the  boundary  of  the 
land  in  controversy.  D  fendant's  house  is 
built  on  the  slope  of  the  hill;  the  hill  sloped 
to  the  bottom, — iust  at  the  foot  of  the  hill." 
There  was  therefore  ample  evidence  to  jus- 
tify the  tindingrs  assailed.  The  respondent, 
then,  at  the  time  of  appellant's  purchase, 
having  had  the  exclusive,  open,  and  notori- 
ous possession  of  the  hill  land  embracing 
one-half  of  the  Dreyfus  place,  with  a  house 
upon  it,  which  made  it  a  visible  possession, 
and  which  was  inconsistent  with  the  first 
lease  which  was  of  record,  was  sufficient  to 
put  the  appellant  upon  inquiry,  and,  not  hav- 
ing pursued  it,  he  was  properly  charged  with 
notice.  Civil  Code,  §  19.  And  the  unre- 
corded lease  was  valid  as  to  him  by  reason  of 
such  notice.    Id.  §  1217. 

The  appellant  further  contends  that  the 
respondent  bad,  prior  to  the  commencement 
of  the  action,  forfeited  his  fii-st  lease  by  non- 
payment of  rent;  and  proceeds,  as  to  the  sec- 
ond lease,  upon  the  theory  that  as  to  him  it 
was  a  nullilyi  "Grants  of  rents  or  of  rever- 
sions or  of  remainders  are  good  and  effectual 
without  attornments  of  the  tenants;  but  no 
tenant  who,  before  notice  of  the  grant,  shall 
have  paid  rent  to  the  grantor,  must  suffer 
any  damage  tliereby."  Id.  §  1111.  This  is 
a  protection  to  the  tenant  who  pays  rent  to 
bis  landlord  before  notice  of  the  grant  of  the 
reversion.  As  we  have  seen  from  the  find- 
ings, the  respondent  paid  rent  on  boti)  leases 
in  advance  of  the  time  it  became  due  and 
prior  to  appellant's  purchase,  until  and  in- 
cluding the  1st  day  of  November,  18t$8.  On 
the  first  lease,  according  to  its  terms,  the  first 
annual  rent,  payable  in  advance,  that  be- 
came due  afier  the  purchase  by  appellant, 
was  on  November  1,  1887,  for  the  ensuing 
year;  and  on  the  second  lease,  on  the  same 
date,  for  the  year  endi  ng  on  that  date.  Now, 
as  the  appellant  failed  to  give  notice  of  his 
purchase  to  the  respondent,  the  respondent, 
even  if  he  was  not,  as  claimed  by  appellant, 
justified  in  paying  it  in  advance,  as  he  did, 
be  Would  have  been  justifled  in  paying  on 
the  first  lease  on  November  1.  1887,  a  year's 
rent  in  advance,  which  would  carry  it  up  to 
the  time  he  did  pay  for:  also  upon  the  sec- 
ond lease,  on  the  same  date,  for  the  year  end- 
ing on  that  date.  The  first  time  appellant 
brought  the  fact  of  his  interest  in  the  land 
claimed  to  the  notice  of  the  respondent  was 
when  he  served  a  written  demand  upon  him 
for  the  possession  of  the  portion  purchased 
by  turn  one  year,  less  a  few  days,  after  his 


purchase;  during  all  of'which  time  the  re- 
spondent was  in  the  exclusive  and  visible 
possession  of  the  land. 

There  is  a  reference  to  the  purchase  of  ap- 
pellant,  Dreyfus,  in  a  release  executed  by  re- 
spondent and  his  brother  on  tlie  17ch  of  De- 
cember. 1887,  (Exhibit  4.)  But  Dreyfus  was 
not  a  party  thereto,  and  the  date  is  subse- 
quent to  the  time  when  the  rent  above  re- 
ferred to  became  due,  and  therefore  is  insuf- 
ficient alone  to  show  knowledge  of  Dreyfus' 
purchase,  so  as  to  charge  respondent  with 
the  rents  that  accrued  November  1,  1887. 
Besides,  as  each  of  the  leases  covered  other 
land  in  addition  to  one-half  of  the  land  in 
dispute,  it  follows  that  the  a|>pellimt  only  re- 
ceived a  portion  of  the  reversion  affected  by 
each  lease,  and  consequently  was  not  entitled 
to  the  whole  rent  reserved  in  each  lease.  He 
and  his  grantor  having  failed  to  make,  so  far 
as  the  record  shows,  any  apportionment  of 
the  rent,  his  grantor,  as  the  lessor  of  respond- 
ent, would,  it  seems,  be  entitled  to  collect 
the  whiile  of  it,  even  after  notice  of  a  grant 
of  a  portion  of  the  reversion,  and  could  sue 
for  the  whole  of  it,  and  leave  it  to  the  jury 
to  determine  the  apportionment  between 
himself  as  lessor  and  his  grantee  of  a  portion 
of  the  reversion.  1  Tayl.  Laudl.  &  Ten.  § 
385:  Worthington  V.Cooke, 66 Md. 51:  Wal- 
ter V.  Maunde,  1  Jac.  &  W.  181. '  It  is  there- 
fore evident  that  as  all  the  rent  which  had 
accrued  before  the  action  was  brought  had 
been  paid  to  Hope  without  notice  of  the  sale 
of  a  portion  of  the  reversion,  and  without 
any  apportionment  of  the  rent  and  notice 
thereof,  the  respondent  was  not  in  default. 

Appellant  further  urges  that  the  agree- 
ment between  respondent  and  his  bruther, 
as  lessees,  and  Hope,  their  lessor,  and  Cowles 
and  Redding,  as  purchasers  of  a  portion  of 
the  demised  premises,  for  a  surrender  of  the 
leases,  (Exhibit  3,)  and  a  relettse  of  a  portion 
of  the  premises  pursuant  to  said  agreement, 
expressly,  however,  excepting  the  portion 
sold  to  Dreyfus,  (Exhibit  4,)  canceled  all  the 
leases,  and  that  the  exception  in  Exhibit  4 
was  of  no  effect,  as  it  was  not  provided  for 
in  Exhibit  3.  But  we  fail  to  see  how  the  ap- 
pellant could  derive  any  benefit  from  the 
transactions.  They  were  designed  to  give  a 
clear  title  to  Cowles  and  Rediling  to  that  por' 
tion  of  the  demised  premises  which  tliey  had 
purchased,  and  the  appellant  was  not  a  party 
thereto,  nor  interested  therein.  We  there- 
fore advise  tliat  the  judgment  be  affirmed. 

We  concur:    Van  Clief,  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(82  Cal.  659) 

Waterman  v.  Boltinghouse.    (No. 

13,377.) 

(Supreme  Cowrt  of  California.    Jan.  28, 1890.) 

RBAI.-ESTATB  AOENTa — COMMISSIONS. 

A  real-estate  broker  wlio  has  a  contract  giv- 
ing him  the  exclusive  right  to  sell  laud  wittun  a 
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certain  time  cannot  reporer  hiscommisBiong  of  his 
employer,  who  sells,  himself,  within  the  time,  with- 
out the  agency  of  the  broker,  unless  he  has  pro- 
duced a  purchaser  ready  and  willing  to  buy  accord- 
ing to  the  terms  of  the  contract. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  M.  K.  Harris,  Judge 

Meua>  ft  Edwards,  for  appellant.  -B.  C. 
WinoheU  and  Wharton  <£  Short,  for  respond- 
ent. 

Thornton,  J.  This  Is  an  action  by  plain- 
tifl  to  recover  commissions  for  an  alleged  sate 
of  land.  He  never  produced  a  purchaser 
ready  and  willing  to  buy  on  the  terms  of  bis 
employer,  the  defendant.  He  caunot,  there- 
fore, recover.  Dolan  v.  Scanlan,  57  Cal.  261; 
Moses  V.  Bierling,  31  N.  Y.  462;  Sibbald  v. 
Iron  Co.,  83  N.  Y.  878.  Here  the  plaintiff 
bad  the  exclusive  rigbt  to  sell  for  a  term  end- 
ing January  1,  1889;  and  the  defendiint, 
during  this  period,  himself  effected  a  sale. 
Though  the  plaintiff  had  the  right  to  sell,  to 
•the  exclusion  of  his  employer,  still  he  cannot 
recover  bis  commissions  unless  he  has  pro- 
duced a  purchaser  ready  and  willing  to  buy, 
as  above  stated.  This  is  expressly  held,  and 
correctly  held,  in  Moses  v.  Bierling,  supra, 
which  is  a  case  similar  to  this.  The  plaintiff 
argues  this  case  as  if  it  was  a  suit  to  recover 
damages  for  defendant's  breach  of  contract. 
The  complaint  does  not  set  forth  any  such 
action,  but  one  to  recover  the  compensation 
agreed  to  be  paid  on  a  sale.  There  is  no  error. 
Judgment  aflJrmed. 

We   concur:     MoFarlamd,  J.;  Shabp- 

STEIN,  J. 


(83  Cal.  10) 

IIbspebia  LAin>  &  Watbr  Ck).  t.  Boqebs. 

(No.  13,160.) 

(Supreme  Oowrt  of  California.    Jan.  80, 1890.) 

Ibbioation— Advbrsi  TTsek— Evisbnob. 

1.  The  adverse  user  of  an  irrigatlne  ditch, 
through  the  lands  of  another,  only  during  the  crop- 
ping season,  the  ditch  not  being  needed  at  other 
times,  constitutes  a  continuous  adverse  user,  as  the 
omission  to  use  when  not  needed  does  not  break 
the  continuity  of  the  user. 

3.  In  an  action  to  quiet  title  to  land  in  which 
defendant  claims  an  easement,  the  assessment  book 
is  not  admissible  to  show  an  assessment  for  taxes  of 
plaintilt's  land  in  which  the  easement  is  claimed, 
when  defendant's  easement  has  never  been  as- 
sessed for  taxes. 

Department  2.  Appeal  from  superior  court, 
San  Bernardino  county;  Hknrt  M.  Willis, 
Judge. 

K.  M.  Widney  and  H.  C.  Rolfe,  for  appel- 
lant.   Rovoell  &  RovoeLl,  tor  respondent. 

Thornton,  J.  Action  to  quiet  title  to  a 
parcel  of  land  situate  in  the  county  of  San 
Bernardino.  Defendant  had  judgment. 
Plaintiff  moved  for  a  new  trial.  His  motion 
was  denied,  and  he  appeals  from  the  judg- 
ment and  order  denying  his  motion.  The 
controversy  turned  on  the  adverse  user  of  de- 
fendant for  more  than  five  years  of  an  irri- 
gating ditch  constructed  by  him  aver  plain- 


tiff's land.  The  adverse  user  is  made  out  by 
defendant,  unless  the  contention  of  plaintiff 
that  it  was  not  continuous  is  maintainable; 
and  it  is  urged  that  the  user  by  defendant 
was  not  continuous,  for  the  reason  that  de- 
fendant only  ran  the  water  in  the  ditch  every 
year  during  the  cropping  season,  and  when 
he  needed  it.  The  correct  rule  as  to  contin- 
uity of  user  to  give  a  presumptive  right  to  an 
easement,  and  what  shall  constitute  such  con- 
tinuity, can  be  stated  only  with  reference  to 
the  nature  and  character  of  the  right  claimed. 
The  rigbt  is -not  abandoned  to  the  use  of  a 
ditch  to  convey  water  for  purposes  of  irriga- 
tion because  water  does  not  flow  in  it  every 
day  in  the  year.  The  party  claimant  does 
not  need  the  ditch  every  day  in  the  year,  and 
the  law  does  not  require  him  to  constitute  con- 
tinuity of  use  to  use  the  water  when  he  does 
not  need  it.  If  he  has  used  the  ditch  at  such 
times  as  he  needed  it,  it  is  regarded  by  the 
law  as  a  continuous  use.  If  a  right  of  way 
over  another's  land  has  been  used  for  more 
than  five  years,  it  is  not  necessaiy  to  make 
good  such  use  that  the  claimant  has  used  it 
every  day.  He  uses  .it  every  day,  or  once  in 
every  week,  or  twice  a  month,  as  his  needs 
require.  He  is  not  required  to  go  over  it 
wtien  he  does  not  need  it,  to  make  his  use  of 
the  way  continuous.  The  claimant  is  required 
to  make  such  reasonable  use  of  the  way  as  his 
needs  require.  So  it  is  of  the  ditch.  If, 
whenever  the  claimant  needs  it,  from  time 
to  time,  he  makes  use  of  it,  this  Is  a  con- 
tinuous use.  An  omission  to  use  when  not 
needed  does  not  disprove  a  continuity  of  use, 
shown  by  using  it  when  needed.  Bodlish  v. 
Bodflsh,  105  Mass.  319.  Neither  such  inter- 
mission nor  omission  breaks  the  continuity. 
It  does  not  appear  that  the  defendant's 
easement  in  the  use  of  the  ditch  has  ever  been 
assessed  for  taxes,  and  the  court  did  not  err 
in  excluding  the  assessment  book  showing  an 
assessment  of  plaintiff's  land  for  taxes  over 
which  the  ditch  ran.  There  is  no  error. 
Judgment  and  order  aflSrmed. 

We   concur:    Shabfstein,  J.;   MoFab* 
LANS,  J. 


(83  Cal.  9«) 

GiDDiKos  et  al.  v.  76  Land  &  Water  Oo. 
et  al.    (No.  13,199.) 

(Supreme  Court  of  CaHfomia.    Feb.  1, 1890.) 

FOKCIBLB  DeTAINES— EVIDENCB — DaMAOES. 

1.  Code  CivU  Proc.  Cal.  $  1160,  subd.  2,  pro- 
vides that  every  person  shall  be  guilty  of  forcible 
detainer  who  unlawfully  enters  on  real  property 
during  the  absence  of  an  occupant  who,  within 
five  days  preceding  such  unlawful  entry,  was  in 
peaceable  and  undisturbed  possession  of  the  land. 
Held,  that  plaintiffs  need  not  prove  their  actual, 
personal  presence  on  the  land  for  five  days  oon- 
tinuously  preceding  the  unlawful  entry. 

a.  It  need  not  be  showu  (subdivision  8)  that 
defendants  held  possession  by  force  or  threats. 

8.  Bvidence  that  plaintiffs  have  been  in  fha 
exclusive  possession  of  the  land  in  dispute  for 
three  years,  no  one  interfering  with  them  except 
one  time,  when  defendants  came  and  got  some 
hay,  and  that  defendants  entered  and  took  pos- 
session during  the  temporary  absence  of  plain- 
tiffs, without  their  consent,  and  against  their  will, 
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and  have  nrer  slnoe  retained  posseMlon,  Is  Buf- 
flcient  to  support  a  flndins  that  plaintifls  were 
In  the  peaceable,  actual,  ana  andisturbed  posses- 
sion, and  that  defendants  unlawfully  entered. 

4.  Where  the  land  is  used  in  the  same  manner 
tliat  owners  of  land  of  like  character  in  the  neigb- 
borbood  commonly  use  theirs,  the  fact  that  it  is 
not  inclosed  is  immaterial. 

6.  Where  the  court  finds  that  plaintiffs  are  in 
possession  of  all  the  lands,  and  this  finding  is  not 
assailed,  an  objection  that  plaintiffs  are  not  enti- 
tled to  recover  damages  for  the  whole  tract  because 
they  show  themselves  in  possession  of  no  definite 
part  will  not  be  sustained. 

Department  1.  Appeal  fi'om  saperipr 
court,  Talare  county;  W.  W.  Cross,  Judge. 

Action  by  £.  Giddings  and  others  against 
The  76  Land  &  Water  Company  and  others 
to  recover  possession  of  land.  Defendants 
appeaL  Code  Civil  Proc.  Cal.  §  1160,  pro- 
vides that  every  person  is  guilty  of  a  forcible 
detainer  who  by  force,  or  by  menaces  and 
threats  of  violence,  unlawfully  holds  posses- 
sion of  any  real  property,  or  who  unlawfully 
enters  on  real  properly  during  the  absence  of 
an  occupant  who  within  Qve  days  preceding 
such  unlawful  entry  was  in  peaceable  and 
undisturbed  possession  of  the  lands. 

Wigginton  <6  Hawes  and  Jarboe,  Harri- 
ttm  <£  Ooodfellow,  for  appellants.  Thomp- 
son i&  Thompson  and  O.  L,  Ahbott,  for  re- 
spondents. 

Fatekson,  J.  This  is  a  proceeding  under 
the  provisions  of  section  1160.  Code  Civil 
Proc.,  relating  to  forcible  detainer,  to  recov- 
er possession  of  a  tract  of  land  in  the  county 
of  Tulare.  The  court  gave  judgment  for 
plaintiiS  for  the  restitution  of  the  land.  S900 
damages,  and  costs  of  suit.  Defendant  ap- 
pealed from  the  judgment,  and  from  an  order 
denying  its  motion  for  a  new  trial.  The  sec- 
ond and  fifth  findings  of  the  court  are  as- 
'  sailed  by  appellant  on  the  ground  that  they 
are  not  supported  by  the  evidence.  The  sec- 
ond finding  is  as  follows:  "The  plainti&s 
herein,  for  and  throughout  the  period  of  more 
than  two  years  last  past,  before  the  time  of 
the  entry  by  the  defendants  liereinafter  men- 
tioned, were,  and  continuously  had  be?n,  and 
at  the  time  of  said  entry  were,  in  the  open, 
peaceable,  actual,  and  undisturbed  possession 
and  occupancy  of  all  the  land  described  in 
the  complaint."  Sibley,  one  of  the  plain- 
tiffs, testified:  "I  have  been  in  possession  of 
tbe  land  in  controversy  for  the  past  three  or 
four  years,  putting  it  in  crops,  liarvesling, 
etc.  «  *  «  Giddings  and  I  havi>  had,  as 
partners,  the  entire,  exclusive  possession  of 
the  land  for  the  past  three  years,  using  all  of 
it  in  the  customary  manner  for  raising  wheat. 
*  •  •  No  one  ever  disturbed  our  posses- 
sion till  the  defendants  took  it  as  complained 
of  by  us  herein.  We  never  consented  to  de- 
fendants' taking  possession ;  but,  on  the  con- 
trary, they  took  possession  against  our  will, 
and  without  our  consent.  *  ♦  *  We 
hauled  hay  from  this  land  all  through  Octo- 
ber and  into  November.  *  •  •  About 
tlie  13th  of  last  November  tbe  defendants  en- 
tered uDon  these  premises."  Giddings,  plain- 
US,   testified:  "Myself   and  partner   have 


farmed  this  land  since  1884.  •  •  •  My 
partner,  Sibley,  and  I  were  in  full,  peaceable 
possession  up  to  the  time  the  defendants  took 
it  from  us.  *  *  ♦  On  November  13th 
they  [defendants]  hauled  lumber  upon  the 
premises  in  controversy,  and  built  a  house. 
Anterior  to  tliat  time  no  one  had  interfered 
with  us."  Farl,  a  witness  for  defendant, 
testified:  "They  refused  to  deliver  the  hay. 
This  was  on  October  2d.  We  then  took 
teams,  and  went  t  here,  and  got  the  hay.  This 
conversation  took  place  near  Mr.  Giddings' 
liouse."  Shipe,  one  of  the  defendants,  testi- 
fied: "I  first  went  upon  this  land  on  Novem- 
ber 13th.  I  hauled  wood  there.  I  had  a  con- 
versation with  Mr.  Giddings;  told  him  I  had 
the  land  rented ;  he  told  me  I  might  unload 
the  wood,  but  if  I  moved  in  I  would  be  moved 
out;  that  they  did  not  mean  to  fight  or  break 
the  peace,  but  were  in  possession  of  the  Iand» 
and  meant  to  keep  it  by  all  lawful  means. 
I  afterwards  went  and  took  possession  in 
their  presence."  This  testimony,  which  ia 
consistent  with  all  the  evidence  offered  by 
tbe  plaintiffs,  is  sufficient,  we  think,  to  sup- 
port the  second  finding.  Plaintiffs  alleged, 
and  the  court  found,  and  the  finding  is  not 
attacked,  tliat  "on  or  about  the  13th  day  of 
November,  1888,  during  the  temporary  ab- 
sence of  the  plaintiffs  from  said  land,  the  de- 
fendants, without  the  consent,  and  against 
the  will,  of  plaintiffs,  entered  upon  said  real 
property,  the  land  so  described  in  the  com- 
plaint, and  took  possession  and  occupancy 
thereof,  and  have  ever  since  intruded  there- 
on, retained  and  bad,  and  they  still  retain 
and  have,  tbe  possession  and  occupancy  of  all 
of  said  land." 

Tbe  fact  that  the  land  was  not  inclosed  is 
immaterial.  The  land  was  occupied  and 
used  by  the  plaintiffs  in  the  same  manner 
that  owners  of  land  of  like  character  in  that 
neighborhood  commonly  occupied '  and  used 
their  land. 

Nor  was  it  necessary  for  plaintiffs  to  prove 
their  actual,  personal  presence  on  the  land 
for  five  days  continuously  preceding  the  Un- 
lawful entry.  Goodrich  v.  Van  Landigham, 
46  Cal.  601;  Leroux  v.  Murdock,  51  Cal.  541; 
Mintum  y.  Burr,  16  Qtl.  107;  Shelby  v. 
Houston,  38  Cal.  410;  Wilson  v.  Shackel- 
ford, 41  Cal.  630. 

The  fifth  finding  is  as  follows:  "That  by 
reason  of  the  said  taking  and  withholding  of 
said  lands  by  the  defendants  the  said  plain- 
tiffs have  sustained  damage  in  the  sum  of 
$300."  We  think  this  finding  is  supported 
by  the  evidence.  It  is  said  by  appellants  that 
"plaintiffs  showed  no  possession,  or  right  to 
take  the  possession,  of  the  premises  in  con- 
troversy; therefore,  they  showed  no  right  to 
damages."  This  point  we  have  answered  in 
considering  the  second  fin/iing. 

It  is  claimed  also  that  "the  plaintiffs 
showed  themselves  in  possession  of  no  defi- 
nite part  of  said  premises.  If  the  plaintiffs 
were  only  ousted  from  a  part  of  the  premises, 
clearly  they  were  not  entitled  to  damages  for 
the  whole. "    But  the  court  found  in  its  third 
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finding  that  tbe  plaintiffs  bad  retained,  and 
still  retain,  tbe  possession  and  occupancy  of 
all  of  said  land,  and  this  finding  is  not  as- 
sailed. No  objection  was  mtide  to  tbe  evi- 
dence offered  by  tbe  plaintiffs  on  the  ques- 
tion of  damages.  Tliis  evidence  showed  that 
the  amount  of  crop  which  coiiUl  be  raised  If 
planted  after  the  middle  of  January  would 
be  only  about  half  tbe  amount  that  could  be 
raised  if  the  lands  were  "put  in"  in  Novem- 
ber or  December.  If  the  unlawful  act  of  the 
defendants  resulted  in  depriving  the  plain- 
tiffs of  half  of  tbe  crop  that  could  otherwise 
have  been  obtained,  they  were  properly  Jield' 
liable.  No  objection  was  made  to  the  evi- 
dence. If  defendants  deemed  it  speculative, 
or  not  within  the  issues,  objection  ought  to 
have  been  made,  so  that  the  plaintiffs  might 
have  had  the  benedt  of  the  ruling  of  ihe  court 
upon  the  question,  and,  if  adverse,  overcome 
the  effect  of  the  objection  by  adopting  some 
other  mode  of  proof  or  measure  of  damages, 
and,  if  necessary,  by  amending  their  com- 
plaint. 

It  was  not  necessary  for  plaintiffs  to  show 
that  defendants  held  possession  of  the  prem- 
ises by  force,  or  threats  of  force.  Code  Civil 
Proc.  §  .1160,  subd.  2;  Leroux  v.  Murdoik, 
supra.  The  cases  cited  by  appellants  on  this 
proposition  are  some  of  them  based  on  stat- 
utes in  force  prior  to  tbe  adoption  of  tlie  Code, 
and  others  are  cases  of  forcible  entry.  In 
such  casHS  the  force  is  a  necessary  element. 
Hodgkins  v.  .Jordan,  29  Cal.  577;  Code  Civil 
Proc.  §  1159. 

We  And  no  error  in  the  rulings  of  the  court 
in  the  exrlusion  or  admission  of  evidence. 
Under  our  statute,  evidence  of  title  in  ac- 
tions of  forcible  detainer  is  inadm  ssilde. 
"The  inquiry  in  such  cases  is  confined  to  the 
actual,  pHaceal)Ie  possession  of  the  plaintiff, 
and  the  unlawful  or  forcible  ouster  or  deten- 
tion by  the  defendants,  the  object  of  the  law 
being  to  prevent  the  disturbance  of  the  pub- 
lic peace  by  tlie  forcible  assertion  of  a  private 
right.  Questions  of  title  or  right  of  posses- 
sion cannot  arise.  A  forcible  entry  upon  the 
actual  possession  of  plaintiff  being  proven, 
he  would  beentitled  to  restitution  though  the 
fee-simple  title  and  present  right  of  posses- 
sion are  shown  to  be  in  the  defendant."  Mc- 
Cauley  v.  Weller,  12  Cal.  524.  "Under  the 
Code,  all  entries  on  the  actual  possession  of 
another  are  unlawful;  and  the  question  of 
good  or  bad  faith  on  the  part  of  the  defend- 
ants no  longer  affects  the  right  of  the  recov- 
ery in  this  form  of  action."  Veil  v.  HuUis, 
60  Cal.  575.    Judgment  and  order  alllrmed. 

We  concur:    Beatty,  C.  J. ;  Fox,  J. 


(S2  Cal.  577) 

Shain  r.  FoKBES  et  al.    (No.  12,145.) 
(Supreme  Court  of  CaUfomta.    Jan.  87, 1890.) 

Attobket   and   Client  —  Compbnbatiox — Non- 
Suit— Misjoinder  OP  Parties  or  Cal'se  — Wit- 
ness—Transaction WITH  Decedent. 
1.  In  an  action  for  professioual  services  ren- 
dered by  ao  attorney,  where  defendants'  answer 
admi*«  that  the  attorney  acted  for  one  of  them  in 


two  actions,  and  for  the  other  in  a  thiiid  action,  it 
is  error  to  grant  a  nonsuit  on  the  ground  that  there 
was  no  evidence  that  the  attorney  was  ever  em- 
ployed by  defendants ;  the  presumption  being  that 
an  attorney  is  employed  by  the  persons  whom  he 
represents. 

2.  Though  the  action  is  brought  jointly  against 
two  defendants,  one  of  whom  has  since  died,  and 
though  under  Code  Civil  Proc.  Cal.  S  1880,  relatiag 
to  testimony  of  transactions  with  a  person  since 
deceased,  testimony  by  the  attorney  as  to  the  value 
of  his  sei-vices  is  incompetent  as  against  tbe  exec- 
utors of  the  deceased  defendant,  it  should  be  ad- 
mitted as  against  the  other  defendant.  A  several 
judgment  may  be  entered  against  tbe  surviving 
defendant,  under  Code  Civil  Proc.  Cal.  i  678,  which 
provides  that  judgment  may  be  given  for  or  against 
one  or  more  of  several  plaintiffs  or  defendants,  and 
that  the  court  may^  when  the  justice  of  the  case 
requires  it,  determine  the  ultimate  rights  of  the 
parties  on  each  side,  as  between  themselves. 

3.  A  misjoinder  of  defendants  or  of  causes  of 
action,  not  specified  by  defendants  as  a  ground  of  a 
motion  for  a  nonsuit,  will  not  justify  an  order  grant- 
ing the  motion,  as  it  is  the  settled  law  of  the  state 
that  the  grounds  for  a  nonsuit  must  be  precisely 
stated  by  the  party  moving  therefor,  and  noneother 
can  be  considered  by  the  court  in  granting  or  refus- 
ing the  motion,  or  by  the  appellate  court  in  review- 
ing the  order. 

Commissioners'  decision.  Department  2. 
Appeal  frorp  superior  court,  city  and  county 
of  San  Francisco;  M.  A.  Edmonds.  Judge. 

Oonton  <fc  Yonng,  for  appellant.  Heitry 
E.  High  ton.  for  respondents. 

BEI.CIIER,  C.  C.  This  is  an  appeal  from 
a  judgment  of  non-suit.  The  action  was 
originally  brought  by  the  plaintiff,  as  assignee 
of  one  Vincent  Neale.  an  attorney  at  law,  to 
recover  from  the  defendants  Alexander 
Forbes  and  William  McFherson  the  sum  of 
$2,021,  alleged  to  be  due  for  professional 
services  performed,  and  money  expended  for 
them,  at  their  special  instiince  and  request, 
by  plaintiff's  assignor.  The  defendants  joint- 
ly answered  the  complaint.  The  miswer 
averred  in  substance  that  the  only  profes- 
sional services  ever  rendered  by  Neale  to  th^ 
defendants,  or  either  of  them,  were  in  the 
mHtter  of  the  collection  of  a  promissory  note 
for  $5,000,  made  by  E.  J.  Weston  and  S. 
Boushey,  and  payable  to  the  defendant  Forbes 
and  L  L.  Robinson;  that  the  note  was  se- 
cured by  a  mortgage  upon  real  property,  and 
on  the  day  of  its  date  was  indorsed  and  de- 
livered by  the  payees  thereof  to  the  Arm  of 
Forbes  Bros.,  then  composed  of  the  defend- 
ant Forbes  and  one  Charles  Forbes;  that  the 
mdursers  waived  demand  and  notice  of  non- 
payment of  the  note;  that  after  the  maturity 
of  the  note,  and  on  or  about  the  6th  of  Octo- 
ber, 1880,  Forbes  Bros,  retained  and  employed 
the  said  Vincent  Neale,  as  attorney  at  law  to 
collect  the  amount  due  fur  principal  and  in- 
terest on  said  note,  and  to  foreclose  the  said 
mortgage,  which  provided  for  an  attorney's 
fee  in  the  event  of  foreclosure  of  10  pt-rcent. 
upon  the  amount  that  might  be  found  to  be 
due;  that  Neale  was  employeil  to  collect  the 
full  amount  due — First,  throuirh  a  sale  of 
the  mortgaged  property;  and,  se  ond,  by  a 
personal  judgment  for  any  deficiency  against 
the  makers  and  indorsers  of  tbe  note;  that 
Neale  was  so  employed  under  a  specific  agree- 
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ment-tbat  the  compensation  for  his  services 
shonld  consist  of  SlOO,  afterwards  increased 
to  #135,  and  any  sum  that  might  be  collected 
over  and  above  tlie  principal  and  interest  of 
the  note  and  the  costs  and  expenses,  other 
than  counsel  fees;  that  this  agreement  ever 
since  has  been,  and  now  is,  in  full  force  and 
effect;  that  in  pursuance  of  the  said  agree- 
ment Neale  commenced  two  actions  in  tlie 
name  of  the  defendant  Alexander  Forbes,  as- 
plaintiff  therein,  to  collect  the  note  and  fore> 
close  the  mortgage,  wliich,  for  reasons  stat- 
ed, were  dismissed,  and  tliat  Forbes  Brothers 
paid  hira  9200.  instead  of  S135,  as  agreed; 
that,  after  these  actions  had  been  dismissed, 
Forbes  Brothers,  under  the  advice  and  direc- 
tion of  Neale,  "sold,  indorsed,  assigned,  and 
delivered  the  said  promissory  note  to  the  de- 
fendant William  McPlierson,  and  thereafter 
the  said  Vincent  Neale  continued  his  services 
under  the  agreement  aforesaid,  but  as  the 
attorney  for  the  defendant,  Wm.  McPlierson, 
who  ratified  and  confirmed  the  said  agree- 
ment;" that  McPlierson,  by  Neale,  as  his  at- 
torney, commenced  an  action  to  collect  the 
note  and  foreclose  the  mortgage  against 
Weston  and  Boushey,  the  makers  and  mort- 
gagors, and  against  Forbes  and  Robinson, 
the  payees  and  indorsers,  and  tliat  such  pro- 
ceedings were  subspquently  had  in  the  action 
that  judgment  was  rendered  tliereinas  prayed 
for  against  all  of  the  defendants,  except  Rob- 
inson; that  judgment  was  rendered  in  favor 
of  Robinson,  and  from  that  judgment  and  an 
order  denying  a  new  trial  the  plaintiff,  by 
Neale,  as  his  attorney,  duly  appealed  to  the 
supreme  court,  where  the  appeal  was  still 
pending;  and  that  the  foregoing  constituted 
all  the  professional  services  rendered  by  the 
plaintiff  in  this  action  and  alleged  in  his 
complaint.  The  answer  then  further  averred 
that  before  the  commencement  of  this  action 
the  claim  and  demand  set  forth  in  the  com- 
plaint had  been  and  was  fully  paid  and  satis- 
fied, and  that  there  was  a  misjoinder  of  par- 
ties defendant  in  tliis,  that  each  of  the  said 
defendants  is  improperly  joined  and  united 
with  his  co-defendant.  After  the  answer 
was  filed  Forbes  died,  leaving,  a  will,  which 
was  duly  admitted  to  probate.  The  executrix 
and  executor  of  the  will  were  then  substitut- 
ed as  defendants  in  his  place.  The  plaintiff 
presented  to  them  his  claim  for  allowance, 
but  the  sanr^  was  rejected ;- and  thereupon 
be  filed  a  supplemental  complaint,  to  which 
defendants  filed  a  joint  answer.  The  case 
waa  tried  before  the  court  sitting  without  a 
jary.  To  support  his  side  of  tlie  case  the 
plaintiff  called  as  a  witness  Lewis  Shearer, 
who  testified  that  he  was  an  attorney  at  law, 
and  knew  Vineent  Neale  and  of  the  action  en- 
titled  "William  McPlierson  vs.  E.  J.  Weston 
et  al.;"  that  Neale  was  attorney  for  tlie  plain- 
tiff in  that  action,  and  witness  whs  attorney 
for  defendant  Robinson;  that  the  court  gave 
judgment  in  favor  of  the  plaintiff  against  all 
the  defendants  except  Robinson,  and  fixed 
the  fee  of  Neale  at  91,500;  that  Robinson 
had  judgment  for  his  costs,  from  which  the 


plaintiff  appealed;  that  Neale  acted  as  Mc- 
pherson's attorney  in  the  appeal  proceedings. 
He  prepared  a  statement  on  motion  for  a  new 
trial,  argued  the  motion,  and,  when  it  was 
denied,  served  notice  of  appeal,  prepared 
transcript  on  appeal,  prepared  appellant's 
first  brief,  and  argued  the  case  before  the  su- 
preme court.  The  witness  estimated  that 
Neale's  services  on  the  appeal  were  worth 
$750.  The  plaintiff  then  called  as  a  witness 
Vincent  Neale.  when  the  following  occurred: 
"Counsel  for  DefendUnts.  I  object  to  liis 
testifying — Fint,  with  respect  to  all  of  the 
defendants;  second,  specially  as  respects  the 
defendants  Mary  Agnes  Forbes  and  Charles 
Forbes,  executrix  and  executor  of  the  last 
will  and  testament  of  the  deceased  Alexander 
Forbes.  The  Court.  The  witness  Is  incom- 
petent to  testify  to  any  fact  anterior  to  the 
death  of  Mr.  Forbes.  Counsel  for  Plaintiff. 
I  offer  to  prove  by  Vincent  Neale  the  true 
services  in  this  case  as  against  Mr.  McPlier- 
son, and  the  question  that  I  asked  him  was 
to  go  against  Mr.  McPherson,  and  he  has 
never  been  paid  for  them.  All  that  1  ask  to 
do  is  to  put  Mr.  Neale  on  to  prove  the  ques- 
tion as  against  Mr.  McPherson,  and  I  think 
he  is  competent.  The  Court.  I  don't  see 
very  well  bow  the  court  can  pass  on  the  tes- 
timony. If  the  case  were  on  trial  before  a 
jury,  and  the  question  should  arise  which 
has  arisen  here,  it  seems  to  me  it  would  be 
very  ditlicult,  indeed,  for  the  court  to  treat 
Mr.  Neale  as  competent  and  incompetent  at 
the  same  time.  As  to  Mr.  McPherson,  he  is 
a  competent  witness;  as  against  tlie  estate 
he  is  incompetent  to  prove  the  facts  which 
you  offer  to  prove  by  him.  Now,  you  have 
averred  the  Services  rendered  for  two  parties. 
It  amounts  to  this,  that  his  testimony,  what- 
ever it  is,  is  in  his  own  favor,  and  tends  to 
make  out  a  case  which  the  jury  could  take 
into  consideration  as  well  against  the  estate 
as  against  McPherson.  It  would  be  quite  im- 
possible for  the  court  to  remove  the  matter 
by  way  of  a  charge  to  the  jury-.  This  testi- 
mony of  Mr.  Neale  is  against  the  estate  of 
Alexander  Forbes.  If  lie  were  the  only  wit- 
ness, then  it  would  be  very  easy  for  the  court 
to  control  the  case  by  directing  a  verdict 
eitlier.  of  nonsuit  or  in  behalf  of  Mr.  Neale. 
But  suppose  there  were  other  witnesses.  I 
will  sustain  the  objection.  Counsel  for  Plain- 
tiff. We  except."  The  defendant  McPlier- 
son was  then  called  by  plaintiff  as  a  wit- 
ness, and  on  cross-examination,  against  the 
objection  and  exception  of  plaintiff,  was  al- 
lowed to  testify  that  he  never  employi-d  Mr. 
Neale  in  the  action  of  McPherson  v.  Weston. 
At  the  conclusion  of  the  plaintiff's  testimony 
counsel  for  defendants  moved  for  a  nonsuit 
— "First,  on  belialf  of  all  the  defendants; 
second,  on  behalf  of  the  executor  and  execu- 
trix of  the  estate  of  Alexander  Forties;  third, 
on  behalf  of  the  defendant  McPherson."  And 
as  ground  for  the  motion  it  was  specified  that 
there  was  "no  evidence  of  any  employment, 
eitiier  expressed  or  implied,  to  render  tlia 
specific  services  which  are  alleged  in  tha 
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cbmplaint;"  "that,  so  far  as  the  defendants 
Mary  Agnes  Forbes  and  Charles  Forbes,  ex- 
ecutrix and  executor,  are  concerned,  there  is 
no  testimony  tending  to  establish  any  employ- 
ment of  Vincent  Neale,  and,  so  far  as  the 
defendant  Wm.  McPherson  is  concerned,  the 
testimony  shows  specifically  and  positively 
that  there  was  no  such  employment."  Tlie 
court  granted  the  motion,  and  the  plaintiff 
reserved  an  exception  to  the  ruling. 

1.  It  is  settled  law  in  this  state  that  when 
a  party  moves  for  a  nonsuit,  the  grounds  of 
the  motion  must  be  precisely  stated,  and  no 
other  grounds  than  those  stated  can  be  con- 
sidered by  the  court  in  granting  or  refusing 
the  motion,  or  by  the  appellate  court  in  re- 
viewing the  order.  Cofley  v.  Greenfield,  62 
Cal.  602;  Gardiner  v.  Schmaelzle,  47  Cal,  588; 
Baimond  v.  Eldridge,  43  Cal.  506;  Hayne, 
New  Trials  &  App.  §  116.  In  this  case  the 
only  ground  stated  tor  the  motion  was  that 
there  was  no  evidence  teiiding  to  show  that 
Keale  was  ever  employed  by  the  defendants 
to  render  the  services  for  which  compensa- 
tion was  asked.  But  it  is  clearly  admitted  in 
the  answer  that  Meale  acted  as  the  attorney 
tor  the  plaintiff  Forbes  in  the  two  actions 
which  were  commenced  and  dismissed,  and 
also  that  be  acted  as  attorney  for  the  plaintiff 
McPherson  in  the  third  action,  which  was 
tried,  and,  as  against  Bobinson,  was  ap- 
pealed to  the  supreme  court.  This  being  so. 
he  was  presumptively  employed  by  the  par- 
ties whom  he  represented,  and  was  entitled 
to  receive  a  reasonable  compensation  for  bis 
services.  The  answer,  however,  attempts  to 
meet  this  by  stating  that  there  was  a  special 
contract  as  to  the  compensation  which  he 
was  to  receive,  and  that  this  contract  re- 
mained in  full  force,  and  was  binding  in  the 
last  as  well  as  the  first  two  cases,  and  that 
the  agreed  compensation  had  been  fully  paid. 
But,  the  services  being  admitted,  a  prima 
facte  case  was  made  iigainst  the  defendants, 
and  the  burden  was  upon  them  to  meet  it. 
The  misjoinder  of  parties  defendant,  or  of 
causes  of  action,  was  not  specified  as  a  ground 
of  the  motion,  and,  if  admitted,  it  could  not 
be  held  to  justify  the  ruling.  As  the  motion 
was  made,  we  think  the  court  erred  in  grant- 
ing it,  and  that  the  Judguient  should  there- 
fore be  reversed. 

2.  Counsel  have  very  fully  argued  the  ques- 
tion as  to  the  right  of  the  plaintiff  to  call  and 
examine  Vincent  Neale.  his  assignor,  as  a 
witness,  and,  as  this  question  will  again  arise 
on  a  new  trial,  we  thinic  it  should  be  consid- 
ered. It  is  clear  that  Keale  was  not  a  com- 
petent witness  as  against  the  representatives 
ot  the  estate  of  Forbes,  (Code  Civil  Proc.  § 
1880,)  and  equally  clear  that  he  was  compe- 

^tent  as  against  McPherson.  It  is  argued, 
'  however,  for  respondents  that  the  action  was 
joint,  and  no  several  judgment  could  be  ren- 
dered against  McPherson  therein;  that  the 
testimony,  if  given,  must  operate  against  the 
estate  as  well  as  McPherson,  and  therefore 
that  it  was  incompetent  for  any  purpose.  It 
is  true  that  the  rule  contended  for  existed  at 


common  law,  but  from  the  earliest  time  it 
has  been  changed  by  statute  in  this  state.  The 
Code  provides:  "Judgment  may  be  given  for 
or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  de- 
fendants, and  it  may,  when  the  justice  of  the 
case  requires  it,  determine  the  ultimate  rights 
of  the  parties  on  each  side  as  between  them- 
selves." Id.  §  578.  And  this  was  but  a  re- 
enactment  of  section  145  of  the  old  practice 
act.  Under  this  provision  it  has  been  held 
that  where  two  persons  are  sued  jointly  upon 
a  joint  contract,  judgment  may  be  rendered 
in  favor  of  the  plaintiff  against  one  of  the 
defendants,  and  in  favor  of  one  of  tlie  de- 
fendants against  the  plaintiff.  Bowe  v. 
Chandler,  1  Cal.  168;  Lewis  t.  Clarkin.  18 
Cal.  399;  People  v.  Frisbie,  Id.  402.  In  op- 
position to  the  rule  declared  in  these  cases 
counsel  for  respondents  cite  iSteams  v.  Agnir- 
re,  6  Cal.  176;  McCord  v.  Scale,  66  Cal.  262; 
and  Weinreich  v.  Johnston,  78  Cal.  254,  20 
Pac.  Bep.  556.  But  Stearns  y.  Aguirre  was 
overruled  in  Lewis  v.  Clarkin,  supra,  and 
the  other  two  cases  citfd  are  not  in  point.  In 
McCord  V.  Scale  the  names  of  the  plaintiffs  ap- 
peared in  the  title  of  the  complaint  as  indi- 
viduals, and  in  the  body  of  the  complaint  it 
was  averred  that  they  were  partners.  On 
the  trial  a  partnersliip  contract  Wiw  proved, 
and  it  was  objected  that  the  plaintiffs  had  not 
filed  or  published  the  certificate  required  by 
section  2466  of  the  Civil  Code.  It  was  held 
that  proof  of  a  partnership  contract  could  not 
sustain  allegations  of  an  individual  contract 
So,  in  Weinreich  v.  Johnston,  the  action  was 
brought  by  the  plaintiffs,  as  partners,  upon  a 
promissory  note,  which  was  proved  and  found 
to  have  been  made  to  the  plaintiff  Weinreich 
alone,  and  it  was  held  that  upon  the  plead- 
ings no  judgment  couid  be  rendered  on  the 
note.  In  our  opinion  a  several  judgment 
might  have  been  rendered  against  McPher- 
son, and  the  testimony  of  Neale,  as  against 
him,  was  admissible.  We  advise  that  the 
judgment  be  reversed  and  the  cause  remand- 
ed for  a  new  trial. 

We  concur:  ^Foote,  C;  Hatnb,  C. 

Per  ClTBiAU.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed and  the  cause  remanded  for  a  new 
trial. 


(88  Cal.  S6) 

Booth  et  al,  v.  P£an>OLA et  al.  (No.  13,267.) 
(SuprcTne  Cowrt  of  CaHfomia.    Jan.  81, 1890.) 

USCHASICS'     LlEKB  —  EvrOKCIMKNT — WlTRBSB  — 
TRAJ(8ACTI0yS   WITH  DbCEDIKTS. 

1.  Under  Code  Civil  Froo.  CU.  (  1195,  which 
permits  several  mechanic*'  liens  to  be  united  In 
one  complaint,  the  different  cauges  of  action  are 
stated  sulBciently  separate,  where  there  are  dis- 
tinct statements  of  the  facts  coQcerning  each  lien, 
though  they  are  not  numbered  or  otherwise  form- 
ally designated. 

2.  The  failure  of  the  mechanics'  liens,  filed 
against  two  houses  on  the  same  lot,  to  specify  how 
much  of  the  material  and  labor  was  furnished  for 
each,  merely  gives  precedence  to  other  liens,  under 
Code  ClvU  Froo.  CaL  {  i;68,  and  cannot  be  oom- 
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(lalned  «f  \ij  the  owner,  wbo  U  not  thereby 
•ffected. 

8.  An  action  to  enforce  a  mechanic'*  lien,  be- 
ing In  the  nature  of  a  proceeding  in  rem,  In  which 
no  personal  Judgment  can  be  reoovered  against  a 
decedent's  estate,  payable  in  course  of  administra- 
tion, is  not  a  "claim, "  within  the  meaning  of  Code 
Civil  Proc  CaL  i  1880,  which  declares  that  a  party 
cannot  be  a  witness  in  an  action  against  an  execu- 
tor or  administrator  "upon  a  daim  or  demand 
•gainst  the  estate  of  a  deceased  person. " 

4.  There  is  a  sufficient  finding  of  the  value  of 
materials  and  labor  furnished  by  lien  claimants 
where  the  court  has  found  that  the^  were  employed 
by  the  contractor  at  a  certain  price,  as  under  the 
dode  the  contractor  is  the  agent  of  the  owner. 

Department  2.  Appeal  from  superior  court, 
Santa  Barbara  county;  R.  M.  Dillabd, 
Judge. 

Cope  A  Boyee.  for  appellants.  A.  B.  Put- 
nam, W.  P.  Butcher,  and  B.  F.  Thomas, 
for  respondents. 

McFabi.aiid,  J.  This  is  an  action  bronglit 
b;  plaintiffs,  having  several  liens  of  mechan- 
ics and  material-men,  against  property  owned 
by  Giovanni  Fendola  (now  deceased)  in  bis 
life-time.  He  died  daring  the  pendency  of 
the  action,  and  his  executors  were  made 
defendants.  Other  persons  were  also  made 
defendants,  who  set  up  other  mechanics' 
liens  on  the  property.  The  judgment  went 
for  plaintilfs,  and  for  the  defendants  assert- 
ing liens.  The  defendants,  executors  of  said 
Pendoia.' deceased,  appeal  from  the  judgment, 
and  from  an  order  denying  a  new  trial. 

The  only  safe  course  -for  one  desiring  to 
have  a  liouse  built  by  contract,  when  the 
price  exceeds  $1,000.  is  to  have  the  contract 
written  and  recorded,  as  provided  by  section 
1183  of  the  Code  of  Civil  Procedure,  and  to 
follow  the  contract  in  bis  payments  of  money. 
This  is,  no  doubt,  a  hardship  to  owners  of 
land  who  desire  to  improve  it,  and  limits,  to 
them,  the  general  control  which  mpn  usually 
have  over  their  own  property.    But  it  is  quite 
evident  that  the  legislature  has  industriously 
endeavored,  by  extreme  means,  not  only  to 
protect  and  favor  mechanics  and  laborers  who 
actually  worli  on   buildings,  (which  seems 
to  have  been  the  original  notion  of  a  "me- 
chanic's lien,")  but  also  certain  merchants, 
who  are  brought  in   under  the  category  of 
"material-men."     And,  as  long  as  the  pro- 
visions of  the  present  lien  law  are  held  to  be 
constitutional,  (and  they  seem  to  have'been 
so  held  by  this  court,)  owners  of  buildings 
must  protect  themselves  by  the  written  con* 
tract  provided  by  the  Code,  unless  they  can 
induce  the  legislature  to  change  the  law.    In 
the  case  at  bar  the  owner  did  not  have  any 
recorded  contract;  and  that  neglect  has  given 
rise  to  most  of  the  questions  in  the  ctise,  as 
similar  neglects  liave  brought  many  similar 
cases  to  this  couii:.     We  have  examined  all 
tbe  points  made  and  argued  in  this  case,  and 
we  find  no  error  which  should  work  a  re- 
versal of  tbe  judgment.    We  shall  briefly 
notice  a  few  of  those  points. 

Several  different  liens  were  united  in  the 
Gomplnint, — which  may  be  done  under  sec- 
tion   1195  of  the  Code  of  Civil  Procedure,— 


and  appellant  contends  that  tbe  different 
causes  of  action  were  not  separately  stated. 
It  is  doubtful  if  this  point  can  be  raised  on 
the  record;  but,  at  all  events,  we  think  that 
thereis asufflcientseparHtestatement.  There 
was  n  distinct  statement  of  the  facts  as  to 
each  lien,  and  there  was  no  necessity  that 
they  should  be  numbered  or  otherwise  form- 
ally designated. 

There  were  two  bouses  built  on  the  same 
lot, — the  Western  Hotel  and  the  Pendola  cot- 
tage,— and  appellant  objects  -that  in  some  of 
the  liens  it  does  not  appear  how  much  mate- 
rial and  labor  was  furnished  for  one,  and 
how  mnch  for  the  other.  But  that  circum- 
stance, under  section  1188  of  tbe  Code  of  Civil 
Procedure,  would  only  have  the  effect  of  giv- 
ing precedence  to  otiier  liens.  It  wonld  bo 
no  concern  of  the  owner  of  the  lot.  See 
Dickenson  y.  Bolyer,  55  Cal.  285. 

The  demurrer  to  defendant  McCann's  sup- 
plemental cross-complaint  was  properly  over- 
ruled. It  contained  a  suflBcient  averment  of 
presentation  of  the  claim  to  Pendola's  execu- 
tors, if  such  presentHtion  was  necessary. 

Appellants  contend  that  it  was  error  to  al- 
low plaintiffs  to  testify,  because,  the  defend- 
ant Giovanni  Pendola  having  died  before  tri- 
al, they  were  incompetent  as  witnesses  under 
subdivision  3  of  section  1880  of  the  Code  of 
Civil  Procedure.  It  is  to  be  observed  that  at 
one  time  a  party  was  prohibited  from  testify- 
ing in  any  case  where  the  adverse  party  was 
"the  representative  of  a  deceased  person,"  as 
to  facts  which  occurred  before  the  death  of 
the  deceased.  Civil  Prac.  Act.  §  393;  Hitt. 
Gen.  Laws,  769.  Tlie  law  was  changed  to 
the  present  provision,  which  is  that  a  party 
cannot  be  a  witness  in  an  action  against  an 
executor  or  administrator  "upon  a  claim  or 
demand  against  the  estate  of  a  deceased  per- 
son." In  Fallon  v.  Butler,  21  Cal.  24,  it  was 
held  that  a  "claim"  referred  only  to  such  de- 
mands against  the  decedent  as  might  have 
been  enforced  against  him  in  his  life-time  by 
a  personal  action,  and  did  not  include  a  mort- 
gage'lien,  where  no  money  judgment  was 
sought  against  the  estate.  Tliis  ruling  has 
been  approved  in  Estate  of  McCausland,  52 
Cal.  576;  Estate  of  Swain,  67  Cal.  641. 8  Pac. 
Rep.  497 ;  and  Stuttmeister  v.  Superior  Court, 
72  CM.  489.  14  Pac.  Rep.  35,— although  in 
those  cases  the  application  of  the  rule  was  not 
made  to  the  precise  question  raised  here.  But 
in  Myers  v.  Reinsteiu,  67  Cal.  89, 7  Pac.  Rep. 
192,  the  competency  of  a  party  as  a  witness 
against  an  administrator,  under  section  1880. 
was  directly  involved,  and  it  was  there  held 
that,  in  an  action  to  enforce  ari'sulting  trust 
against  the  personal  representative  of  the  de- 
ceased trustee,  the  plaintiff  was  a  competent 
witness.  The  principle  there  adopted  was  es- 
sentially tbe  same  aa  the  one  here  invoked  by 
respondent.  An  action  to  enforce  a  mechan- 
ic's lien  is  of  the  nature  of  a  proceeding  in 
rem.  No  personal  judgment  can  be  recovered 
in  it  against  the  estate,  payable  in  due  course 
of  administration,  and  therefore,  in  our  opin- 
ion, it  if  not  a  "claim,"  within  tbe  meaning 
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of  subdivision  3  of  section  1880.  We  think, 
therefore,  that  the  court  did  not  err  in  over- 
ruling the  objections  to  the  competency  of 
the  witnesses. 

Appellant  contends  that  tliere  is  no  sufiS- 
cient  finding  of  the  value  of  the  materials  and 
labor  furnished  by  two  of  the  lien  claimants. 
But  the  court  finds  tliat  they  were  employed 
by  Hamilton,  the  contractor,  at  a  certain 
price;  and  as,  under  the  Code,  Hamilton  was 
the  agent  of  the  owner,  we  tliink  that  this 
was  sufficient. 

There  are  other  assignments  of  error  which 
we  do  not  deem  it  necessary  to  notice  in  de- 
tail. We  have  noticed  those  which  we  deem 
the  most  important.  It  must  be  remembered 
that  the  mfchanics'  lien  law  of  this  state  has 
been  changed  at  nearly  every  session  of  the 
legislature  since  the  firat  statute  on  the  sub- 
ject was  passed,  and  that  many  former  decis- 
ions of  this  court  in  relation  to  it  rested  upon 
provisions  not  now  in  existence.  From  a 
careful  examination  of  the  whole  of  the  rec- 
ord in  this  Ciue,  we  see  no  prejudicial  error. 

Jadgment  and  order  atlirmed. 

We  concur:  Thoenton.  J. ;  Shaepstein,  J. 


(82  Cal.  m) 

Downing  v.  Le  Du.    (No.  13,-I48.) 
(Supreme  Cou/rt  of  California.    Jan.  7, 1890.) 

MOBTOAGSS— POBKCLOSUBE— JCBT  TbIAL. 

1.  Id  an  action  to  foreclose  a  mortgage,  defend- 
ant is  not  entitled  to  a  jury  trial  as  a  matter  of 
course,  though  judgment  is  asked  for  any  de- 
ficiency, and  the  execution  of  the  note  is  denied. 

'i.  As  against  the  mortgagors,  a  foreclosure  of 
a  mortgage  will  be  granted  without  proof  that  the 
mortgage  was  recorded. 

Department  1.  Appeal  from  superiorcoiirt, 
Nevada  county;  J.  M.  Walling,  Judge. 

John  I.  Caldtoell,  and  Geo.  D.  Buckley, 
for  appellant;  Caldwell  &  Little,  for  re- 
spondent. 

Works,  J.  This  was  an  action  by  the  re- 
spondent against  the  appellant  and  her  hus- 
band to  recover  on  a  promissory  note  exe- 
cuted by  them  jointly,  and  to  foreclose  a 
mortgage  on  certain  real  estiite  given  by  them 
to  secure  payment  of  the  same.  The  husband 
allowed  judgment  to  be  taken  against  him  by 
default.  The  wife  answered,  denying  the 
execution  of  both  the  note  and  mortgage,  and 
setting  up  a  homestead  in  the  property. 
There  was  judgment  against  her,  and  she 
appeals.  The  bill  of  exceptions  shows  that 
she  demanded  a  jury  trial,  which  was  denied 
her,  and  she  excepted.  This  is  assigned  as 
error.  The  respondent  contends  that  she 
waived  a  jury  trial,  and  it  is  so  recited  in  the 
findings,  liut  there  is  nothing  in  the  record 
showing  such  waiver,  and  the  recital  in  the 
findings  that  there  was  a  waiver  cannot  pre- 
vail against  the  showing  in  the  bill  of  excep- 
tions that  she  demanded  a  jury,  and  it  was 
denied.  The  respondent  further  contends 
that  the  case  was  a  purely  equitable  one,  and 
that,  therefore,  she  was  not  entitled,  as  a 


matter  of  right,  to  a  trial  by  jury.  But 
was  this  a  purely  equitable  case? 

The  defendant  denied  the  execution  of  the 
note,  and  denied  that  she  was  indebted  to  the 
plaintiff  upon  it  for  any  sum.  These  were 
not  equitable  issues.  Standing  alone,  they 
would  have  been  triable  in  a  court  of  law. 
Could  the  fact  that  the  issues  were  joined 
with  others  of  an  equitable  character  deprive 
her  of  the  right  to  a  trial  by  jury  upon  those 
which  were  not  equituble?  The  case  of 
Socitite  Francaise  v.  Selheimer,  57  Cal.  623, 
does  not  reach  the  point.  That  case  w;is  one 
to  foreclose  a  mortgage,  but  the  party  ap- 
pealing was  not  a  party  to  tbe'note  or  mort- 
gage, but  wa.s  a  subsequent  purchaser  of  the 
mortgaged  property,  and  as  to  her  the  issues 
were  purely  equitable.  It  was  said  in  that 
case:  "Appellant  demanded  a  submission  of 
the  issues  raised  by  lier  answer  t<>  a  jury, 
which  was  refused.  Nothing  is  better  set- 
tled in  this  state  than  that  it  is  entirely  with- 
in the  discretion  of  the  court  to  grant  or  re- 
fuse sncli  a  demand  in  an  action  in  equity; 
and  this  proceeding,  so  far  as  it  affects  the 
appellant,  is  purely  one  in  equity.  She  was 
made  a  defendant  in  order  that  her  equity  of 
redemption  might  be  foreclosed,  and  for  no 
other  purpose. "  The  other  cases  cited  by  the 
respondent  are  not  in  point,  except  that  they 
support  the  well-settled  rule  that  in  purely 
equitable  cases  a  party  cannot  demand  a  jury 
as  a  matter  of  right.  But  this  precise  ques- 
tion was  before  the  court  of  appeals  of  New 
York  ih  a  late  case,  in  which  the  defendants 
pleaded  part  payment  of  the  amount  due. 
It  was  held  in  that  case  that  the  party  was 
not  entitled  to  a  jury,  the  court  saying:  "This 
is  an  action  for  the  foreclosure  of  two  mort- 
gages on  real  estate,  and  was  triable  by  the 
court.  Tiie  defendant  was  not  entitled,  as 
matter  of  right,  to  atrial  by  jury.  Althungha 
sale  of  the  mortgaged  premises  might  result 
in  a  deficiency  for  which  a  money  judgment 
could  be  docketed  against  thedefendant  liable 
for  such  deficiency,  such  a  judgment  was  not 
the  sole  object  of  the  action,  but  was  an  in- 
cident of  the  equitable  relief  sought.  It 
might  not  even  become  necessary,  as  the 
mortgaged  premises  might  bring  a  sufficient 
sum  to  pay  the  mortgaged  debt,  and  the  cir- 
cumstance that  in  the  contingency  of  the 
premises  proving  insufficient  a  judgment  for 
the  deficiency  might  result,  did  not  entitle 
the  defendant  to  a  jury  trial."  Carroll  v. 
Deirael,  96  N.  Y.  254.  We  are  of  the  same 
opinion,  and  hold  that  a  jury  trial  was  prop- 
erly denied. 

It  is  contended  by  the  appellant  that  the 
findings  of  the  court  were  not  sustained  by 
the  evidence,  but  we  think  otherwise.  One 
contention  is  that  no  lien  was  established, 
because  there  was  no  proof  that  the  mortgage 
was  recorded;  but,  the  action  being  against 
the  mortgagor,  this  was  not  necessary.  The 
execution  of  the  mortgage  created  the  lien. 
The  recording  of  a  mortgage  is  not  necessary, 
as  between  the  parties  to  it.  It  is  only  nec- 
essary to  give  notice  to  third  parties. 
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It  is  further  contended  that  the  moi-tgage 
was  not  properly  acknowledged  by  the  appel- 
lant. But  the  certiQcate  of  the  otticer  shows 
the  acknowledgment  to  have,  been  in  due 
form,  and  if  it  were  conceded,  as  contended 
by  the  appellant,  thai  the  certiflcate  was  not 
conclusive,  but  only  prima  facie  evidence 
of  a  proper  acknowledgment,  we  think  it  is 
corroborated  by  the  parol  testimony;  but,  if 
it  were  not,  it  was  suflicient  to  uphold  the 
finding.  It  is  claimed,  also,  that  it  was  not 
shown  that  there  was  any  consideration  mov- 
ing to  the  appellant  for  the  note  and  mort- 
gage. This  was  not  necessary.  The  note 
imported  a  consideration,  and  no  such  proof 
was  necessary.  Judgment  and  order  af- 
firmed. 

We  concur:    Pateesonj  J.;  Fox,  J. 


(3  Cal.  Unrep.  227) 

People  t».  Toal.    (No.  20,610.) 
{Supreme  Court  of  California.    Feb.  1,  1890.) 

CORSTITDTIONAL  LaW— POLIOB  COUKT  OT  LOS  AN- 
OKLES — EsTABLtSHMEXT. 

1.  Const.  Col.  art.  6,  i  1,  provides  that  "the  ju- 
dicial power  of  the  state  shall  be  vested  in  the  sen- 
ate sitting  as  a  court  of  impeachment,  in  a  supreme 
court,  superior  courts,  justices  of  the  peace,  and 
such  inferior  courts  as  the  legislature  may  estab- 
lish in  any  incorporated  city  or  town,  or  city  and 
county. "  Section  13  provides  that  the  legislature 
shall  fix  bv  law  the  jurisdiction  of  any  inferior 
conrte  which  may  be  established  in  pursuance  of 
section  1,  and  shall  fix  by  law  the  powers,  duties, 
and  responsibilities  of  the  judges  thereof.  Held, 
that  an  inferior  court  can  be  established  only  by 
the  passage  of  an  act  of  the  legislature,  and  its  ap- 
proval by  the  governor,  or  its  passage  over  his 
veto,  in  the  same  manner  as  any  other  law  is  en- 
acted under  Const,  art.  4,  §§  15,  16. 

2.  Laws  Cal.  1887,  pp.  88-90,  (Const.  16th 
Amend.,  amending  art.  11,  J  b,)  provides  that  any 
city  of  more  than  10,000,  and  not  more  than  100,000 
inhabitants  may  frame  a  charter  for  its  own  gov- 
emmenl  "consistent  with  and  subject  to  the  con- 
stitution and  laws  of  the  state, "  and,  if  ratified  by 
a  majority  of  the  qualified  voters  of  the  city,  it 
shall  be  submitted  to  the  legislature  for  its  ap- 
proval or  rejection  as  a  whole,  and,  if  approved  by 
a  majority  vote  of  the  members  elected  to  each 
house,  it  sDall  become  the  charter  of  such  city,  and 
the  organic  law  thereof,  and  "shall  supersede  any 
existing  charter,  and  any  amendment  thereof,  and 
all  special  laws  inconsistent  with  such  charter. " 
Held,  that  this  does  not  dispense  with  the  re<juire- 
meuts  of  Const,  art.  6,  }  IS,  and  that  the  provisions 
of  a  charter  establishing  a  police  or  inferior  court 
in  sncb  city  which  depend  alone  for  their  validity 
on  a  joint  resolution  of  approval  of  the  charter  by 
a  majority  of  the  members  of  the  legislature,  but 
in  DO  way  submitted  to  or  passed  on  by  the  gov- 
ernor, are  unconstitutional,  and  the  acts  of  such 
court  are  void. 

Fox,  J.,  diiiaenting. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles  coun- 
ty; J.  W.  McKiNLET,  Judge. 

Win.  T.  Williams  and  Horace  Bell,  for  ap- 
pellant. Atty.  Qen.  Geo.  A.  Johnson,  for  the 
People. 

FoOTE,  C.  The  defendant  was  convicted 
of  an  assault  with  intent  to  commit  murder. 
From  the  judgment  of  conviction,  an  order 
overruling  his  motion  in  arrest  of  judgment, 
and  an  order  denying  his  motion  for  a  new 


trial,  he  appeals.  The  order  overruling  the 
motion  in  arrest  of  judgment  is  not  itself  ap- 
pealable by  the  defendant,  but  may  be  re- 
viewed on  his  appeal  from  the  judgment. 
People  v.  Majors,  65  Cal.  100,  3  Pac.  Rep. 
401. 

The  main  point  relied  on  by  the  defendant 
seems  to  be  that  the  police  court  of  the  city 
of  Los  Angeles,  before  the  judge  of  which 
his  preliminary  examination  was  had,  and  by 
whose  order  he  was  committed  for  trial  be- 
fore the  superior  court  of  Los  Angeles  coun- 
ty, was  not  a  legal  court;  that  the  judge 
thereof  was  not  authorized  by  the  constitu- 
tion of  the  state  to  perform  any  function 
whatever  as  a  committing  or  other  magis- 
trate. The  defendant  made  a  motion  in  duo 
time  that  the  information  be  set  aside  upon 
the  ground  that  before  the  filing  thereof  he 
had  not  legally  been  committeii  by  a  magis- 
trate, under  section  995  of  the  Penal  Code. 
If  in  fact  he  was  not  legally  committed  by  a 
magistrate,  the  point  made  is  well  taken. 
People  v.  Ah  Fook.  64  Cal.  382,  1  Pac.  Rep. 
347;  Kalloch  v.  Superior  Court,  56  Cal.  229, 

In  support  of  his  contention,  the  defendant 
declares  that  the  provisions  of  the  charter  of 
the  city  of  Los  Angeles,  under  and  by  virtue 
of  which  L.  Stanton,  the  police  judge,  who 
sat  as  committing  magistrate  in  his  case,  was 
elected  and  claims  to  exercise  the  functions 
of  a  magistrate,  are  in  violation  of  article  6, 
§  1,  of  the  state  constitution;  that  the  joint 
resolution  under  which  that  charter  was 
adopted  ^y  the  legislature  as  a  whole,  to  be 
found  in  Acts  1889,  p.  512,  was  without 
force  and  effect  so  far  as  it  concerned  the  es- 
tablishment of  a  police  court  in  said  city. 
That  resolution,  omitting  the  preamble  and 
charter  which  precede  it,  reads  as  follows: 
"Resolved,  by  the  senate  of  the  state  of  Cali- 
fornia, the  assembly  thereof  concurring,  (a 
majoiity  of  all  the  members  elected  to  each 
house  voting.for  and  concurring  herein,)  that 
said  charter  be,  and  the  same  is  hereby,  ap- 
proved as  a  whole  for  and  as  the  charter 
of  said  city  of  Los  Angeles."  Was  this  a 
proper  legislative  method  of  enacting  a  law 
which  would  establish  a  legal  inferior  court, 
such  as  article  6,  §  1,  of  the  state  constitu- 
tion, warrants?  That  section  of  the  above- 
named  article  reads  thus:  "The  judicial 
power  of  the  state  shall  be  vested  in  the  sen- 
ate sitting  as  a  court  of  impeachment,  in  a 
supreme  court,  superior  courts,  justices  of 
the  peace,  and  such  inferior  courts  as  the  leg- 
islature may  establish  in  an  incorporated  city 
or  town,  or  city  and  county."  It  is  conced- 
ed by  the  appellant  that  the  supreme  court 
of  California,  in  Brooks  v.  Fischer,  21  Pac. 
Rep.  652,  has  held  that  the  charter  above  re- 
ferred to  was  legally  adopted,  and  valid  in 
most  of  its  provisions,  but  that  as  to  the  par- 
ticular provisions  which  bring  into  existence 
a  police  court,  and  invest  It  with  the  func- 
tions of  a  committing  magistrate,  that  there 
has  been  no  adjudication  of  their  validity. 
Section  13  of  article  6  of  the  state  constitu- 
tion is:    "The  legislature  shall  fix  by  law  the 
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jurisdiction  of  any  inferior  courts  wliicli  may 
be  established  in  pursuance  of  section  1  of 
ttiis  article,  and  slitill  fix  by  law  the  powers, 
duties,  and  responsibilities  of  the  judges 
thereof."  It  seems  clear  from  tlie  language 
used  in  these  constitutional  provisions  that 
it  was  the  intention  of  those  who  framed  that 
instrument,  in  establishing  inferior  courts, 
such  as  the  one  under  consideration,  to  de- 
clare that  it  must  be  done  by  the  passage  of 
an  act  of  the  legislature,  and  its  approval  by 
the  governor,  or,  upon  his  veto  thereof,  must 
be  passed  again  by  two-thirds  of  the  members 
of  eacli  house  voting  therefor,  and  must  be- 
come a  law  in  the  same  manner  as  any  other 
law  is  to  be  enacted  under  sections  15  and  16 
art.  4  of  the  constitution;  and  tliis  metliodof 
procedure  roust  prevail  in  all  cases,  unless  a 
different  rule  is  established,  pertaining  tottie 
bringing  into  existence  of  inferior  courts, 
under  provisions  of  charters,  such  as  that  of 
Los  Angeles.  This  difference  can  only  exist, 
if  it  be  authorized  at  all,  by  the  sixteenth 
amendment  to  the  state  constitution,  amend- 
ing the  eighth  section  of  article  11  of  the  con- 
stitution, to  be  found  in  Laws  1887,  pp.  88- 
90.  The  portion  of  it  applicable  here  is  as 
follows:  "Any  city  containing  a  population 
of  more  than  ten  thousand,  and  not  more 
than  one  hundred  thousand  inhabitants,  may 
frame  a  charter  for  its  own  government,  con- 
sistent with  and  subject  to  the  constitution 
and  laws  of  this  sUite,  by  causing  a  board  of 
fifteen  freeholders,  who  shall  have  been  for 
at  least  five  years  qualified  electore  thereof, 
to  be  elected  by  the  qualiHed  voters  of  said 
city,  at  any  general  or  special  election,  whose 
duty  it  shall  be,  within  ninety  days  after  sucli 
election,  to  prepare  and  propose  a  charter  for 
such  city,  which  shall  be  signed  in  duplicate 
by  the  members  of  such  board,  or  a  majority 
of  them,  and  returned,  one  copy  thereof  to 
the  mayor  or  other  chief  executive  of  said 
city,  and  the  other  to  the  recorder  of  the 
county.  Such  proposed  charter  shall  then  be 
published  in  two  daily  papers  of  general  cir- 
culation in  such  city  for  at  least  twenty  days; 
and  the  first  publication  shall  be  made  with- 
in twenty  days  after  the  completion  of  the 
charter;  and  within  not  less  llian  thirty  days 
after  such  publication  it  shall  be  submitted 
to  the  qualified  electors  of  said  city,  at  a  gen- 
eral or  special  election,  and  if  a  majority  of 
such  qualilieil  electors  voting  thereat  shall 
ratify  the  same,  it  shall  thereafter  be  submit- 
ted to  the  legislature  for  its  approval  or  re- 
jection as  a  whole,  without  power  of  altera- 
tion or  amendment;  and  If  approved  by  a 
majority  vote  of  the  members  elected  to  eaeli 
house  it  shall  become  the  charter  of  such  city, 
and  the  organic  law  thereof,  and  shall  super- 
sede any  existing  charter,  and  any  amend- 
ments thereof,  and  all  special  laws  incon- 
sistent with  such  charter." 

Does  this  amendment  to  the  constitution 
of  1879,  as  to  such  courts  as  the  one  in  hand, 
whicli  the  Los  Angeles  charter  seeks  to  es- 
tablish, supersede  the  provisions  of  the  con- 
stitution, which  were  existent  at  tlie  time  of 


its  ratification,  and  which  we  have  heretofore 
cited?  If  not,  then  the  establishment  of  the 
police  court,  the  judge  of  which  acted  as  an 
examining  magistrate  in  this  case,  wiis  with- 
out due  form  of  law,  and  the  court  thus  at- 
tempted to  be  established  does  not  exist,  its 
acts  are  void,  and  tlie  defendant  was  not  le- 
gally committed  by  a  magistrate.  We  do 
not  think,  in  so  important  a  matter  as  this, 
viz.,  the  changing  of  the  form  by  which  in- 
ferior courts  shall  be  established  by  law  in 
cities  of  the  class  to  which  Los  Angeles  be- 
longs, that  the  sixteenth  amendment,  supra, 
should  lie  held  to  have  so  far-reaching  an  ef- 
fect, and  that  in  this  way  the  important  pro- 
visions of  the  constitution,  which  before  its 
passage  existed,  should  be  held  to  be  struck 
dead.  Again,  the  amendment  declares  that 
if  such  a  charter  is  "approved  by  a  majority 
vote  of  the  members  elected  to  each  house  it 
shall  become  the  charter  of  such  city,  and  the 
organic  law  thereof,  and  shall  supersede  any 
existing  charter,  and  any  amendments  there- 
of, and  all  special  laws  inconsistent  with 
such  charter. "  Thus  the  idea  kept  constantly 
in  view  is  that  the  charter  must  be  consist- 
ent with  and  subject  to  the  existing  constitu- 
tion, and  all  general  laws,  but  that  any  pre- 
ceding charter  or  amendment,  or  special  laws 
inconsistent  with  the  charter  are  to  be  super- 
seded by  the  approval  of  the  legislature  alone. 
In  other  words,  the  force  and  effect  of  the 
sixteenth  amendment,  supra,  as  applied  to 
charters  of  cities  containing  ov.er  10  and  un- 
der one  hundred  thousand  inhabitants  is  this: 
That  such  charters  may  be  framed  in  the 
manner  prescribed  by  the  amendment,  and, 
if  ratified  by  the  majority  of  the  qualified 
voters  of  the  city  to  which  it  is  to  apply,  shall 
be  submitted  to  the  legislature  for  its  ap- 
proval or  rejection  as  a  whole,  without  power 
of  alteration  or  amendment,  and  if  approved 
by  a  majority  vote  of  the  members  elected  to 
each  house  it  shall  become  the  charter  of  such 
city,  and  the  organic  law  thereof,  and  shall 
supersede  any  existing  charter,  and  any 
amendment  thereof,  and  all  special  laws  in- 
consistent with  such  charter,  but  that  such 
charter  must  be  consistent  with  and  subject 
to  all  constitutional  provisions  then  in  force, 
and  all  general  laws.  Is  it  permissible  to 
declare  that  the  provisions  of  a  charter  estab- 
lishing a  i>oliee  or  inferior  court  in  a  city  of 
over  ten  and  under  one  hundred  thousand 
inhabitants,  which  depend  alone  for  their 
validity  upon  a  joint  resolution  of  approval 
of  the  charter  by  a  majority  of  the  members 
of  the  legislature,  but  not  in  any  way  ap- 
proved by,  submitted  to,  or  passed  on  by  the 
governor,  are  consistent  with  or  subject  to 
the  constitutional  provisions  and  general 
laws  in  existence  at  the  time  of  the  ratifica- 
tion of  the  sixteenth  amendment,  supra, 
which  constitutional  provisions  prescribe  a 
different  method  for  the  establishment  of 
such  a  court,  as  the  charter  provisions  bring 
into  existence.  And  can  a  consiitntiouai 
amendment  which  contains  such  limitations 
as  those  existmg  in  the  sixteenth  amenduieut. 
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aupra,  be  said  lo  supersede  tlie  necessity  of 
establishing  an  inferior  court  in  the  manner 
which  the  prior  sections  of  the  constitution 
point  out  as  proper?  We  do  not  think  that 
the  sixteenth  amendment  is  sasceptibie  of  the 
construction  claimpd  for  it;  and  we  are  of 
opinion  that  it  plainly  declares  to  the  con- 
trary, viz.,  that  all  existing  constitutional 
provisions,  and  general  laws  in  force  at  the 
time  of  its  adoption  are  continued  in  full 
force  and  efCect.  and  control  any  such  charter. 
And  this  view  is  strengthened  when  we  come 
to  consider  section  6,  art.  11,  in  reference  to 
corporations,  which  oonclndes  in  these  words: 
"And  all  charters  thereof  framed  or  adopted 
by  authority  of  tliis  constitution  shall  be  sub- 
ject to  and  controlled  by  general  laws. "  If 
the  whole  charter  had  been  duly  passed  by 
the  legislature,  and  approved  by  the  govern- 
or, or  passed  over  his  veto,  and  in  all  respects 
taken  the  ordinary  form  of  legislative  enact- 
ment under  the  constitution,  (sections  15  and 
16,  art.  4,)  we  are  not  prepared  to  say,  if  no 
general  law  upon  the .  same  subject  had 
remained  in  force,  but  that  a  police  or  other 
inferior  court  thus  established  would  be  with- 
in the  terms  of  the  constitutional  provisions 
above  adverted  to. 

There  is  another  feature  connected  with  the 
matter  in  hand,  which,  although  not  urged, 
is  yet,  under  the  circumstances,  of  such  im- 
portance as  to  deserve  at  least  passing  men- 
tion. It  is  a  well-known  fact,  as  we  think, 
not  only,  as  it  appears  from  the  preamble  of 
the  resolution  adopting  the  charter  of  Los 
Angeles,  that  it  is  a  city  of  more  than  ten 
and  under  one  hundred  thousand  inhabitants, 
but  that  it  is  a  city  of  more  than  thirty  and 
nnder  one  -hundred  thousand  inhabitants. 
If  this  is  so,  then  the  portion  of  the  charter 
objected  to  on  the  ground  heretofore  stated 
is  also  unconstitutional  in  another  point  of 
view,  in  this,  that  it  is  obnoxious  to  the  so- 
called  "  Whitney  Act,"  which  is  adverted  to  by 
the  appellate  court  in  the  lately-decided  bank 
case.  In  re  Ah  You,  22  Pac.  Bep.  929,  (No. 
20,586.)  It  was  there  decided  that  the  free- 
holders charter  of  the  city  of  Oakland,  a  city 
of  the  same  class  with  Los  Angeles,  was  sub- 
ject to  the  provisions  of  the  act  above  men- 
tioned, the  same  being  held  a  "general  law," 
and  to  be  found  in  the  statutes  of  1885,  p. 
21S,  and  that  the  police  court,  established  by 
that  charter  had  no  existence,  and  no  juris- 
diction to  try  misdemeanors,  or  any  other 
offense  know  to  the  law.  It  follows,  there- 
fore, as  it  seems  to  us,  that  the  police  judge 
of  Los  Angeles  had  no  jurisdiction  or  author- 
ity as  an  examining  and  committing  magis- 
trate, and  that  there  was  no  authority  of  law 
for  filing  the  int'oimation  against  the  defend- 
ant; and  therefore  his  motion  to  set  aside  the 
information  should  have  been  granted.  We 
therefore  advise  that  the  judgment  and  order 
be  reversed. 

I  concur:    Oib.son.  C. 

Pes  Cdbiam.    Fur  the  i-easons  given  in 


the  foregoing  opinion  the  judgment  and  or- 
der are  reversed. 

Paterson,  J.,  {eoncurrtng.)  It  will  be 
conceded,  I  presume,  that  the  city  of  Los 
Angeles  is  a  municipal  corporation,  having 
30,000,  and  under  100,000  inhabitants.  The 
judicial  power  of  the  city,  therefore,  is  vested 
in  a  police  court,  "to  be  held  therein  by  the 
city  justices,  or  one  of  them,  to  be  designated 
by  the  mayor."  Whether  such  power  is  con- 
ferred by  the  act  of  March  18,  1885,  known 
as  the  "Whitney  Act,"  (St.  1885,  p.  213,)  or 
by  the  act  in  relation  to  municipal, corpora- 
tions of  the  second  class  (St.  1883,  p.  200.)  it 
is  unnecessary  to  inquire,  because  under  both 
acts  it  is  made  the  duty  of  the  mayor  to  desig- 
nate a  justice  of  the  peace  to  hold  said  police 
court.  The  city  is  not  in  consequence  of  this 
decision  left  without  a  court  for  the  punish- 
ment of  misdemeanors,  and  examination  into 
the  commission  of  felonies  within  the  city 
limits.  Being  a  city  having  30,000  and  un- 
der 100,000  inhabitants,  we  have  to  presume, 
in  the  absence  of  anything  in  the  record  to 
the  contrary,  that  the  mayor  has  performed 
the  duty  required  of  him  by  the  act  of  March 
18, 1885,  and  designated  a  justice  to  hold  the 
police  court;  and  we  have  to  presume,  fur- 
ther, that  such  justice  is  in  the  actual  dis- 
charge of  his  duty  as  ex  officio  judge  of  the 
police  court. 

It  is  said  by  respondent  herein  that  Stan- 
ton's title  to  his  office  cannot  be  tried  in  this 
collateral  proceeding;  that  he  is  at  least  a  de 
facto  oflicer,  performing  the  duties  of  his  of- 
fice, and  claiming  to  have  been  elected  thereto 
in  accordance  with  law.  This  point  raises 
the  most  serious  question  in  the  case,  and,  it 
it  were  not  for  the  statement  in  the  record, 
that  "the  defendant  had  been  examined  and 
held  to  answer  by  L.  Stanton,  Esq.,  judge 
of  the  police  court  of  Los  Angeles  city,  the 
said  police  court  having  been  authorized  by 
the  legislature  of  said  state,  to-wit,  senate 
resolution  No.  2,  approving  the  charter  of  the 
said  city  of  Los  Angeles,  adopted  January  31, 
1889,  and  the  said  L.  Stanton  having  been 
elected  judge  of  said  court  under  and  by  vir- 
tue of  said  charter,  and  was  so  acting  by  vir- 
tue of  his  said  election,"  I  should  consider 
the  contention  sound.  This  statement,  how- 
ever, shows  that  the  defendant  was  held  to 
answer  in  a  judicial  tribunal  tliat  has  no  law- 
ful existence,  namely,  a  police  court  organ- 
ized under  the  charter  of  the  city  of  Los  An- 
geles, sanctioned  by  the  legislature  under 
senate  resolution  No.  2,  and  presided  over  by 
one  who  was  elected  judge  of  said  court  un- 
der and  by  virtue  of  said  charter,  and  was  so 
acting  by  virtue  of  his  said  election.  While 
it  is  true  that  the  acts  of  »de  farto  officer, 
actnig  in  a  de  jure  tribunal,  cannot  be  ques- 
tioned, we  have  here  a  case  in  which  there  is 
neither  a  court  nor  an  otOcer  authorized  by 
law;  and,  as  stated  before,  we  must  presume 
that  the  court  authorized  by  the  statute  is  in 
existence,  and  presided  oyer  by  a  justice  du- 
ly   appointed    by  the  mayor.       In  Re  Ah 
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You  it  was  admitted  tliat  if  the  police  court 
established  by  the  freeholders'  charter  of  the 
city  of  Oakland  had  no  legal  existence  its 
judgment  was  void,  and  that  the  petitioner 
should  be  discharged.  Perhaps,  if  such  ad- 
mission had  not  been  made  in  that  case,  tliis 
court  would  have  been  bound  to  consider 
Laidlaw  a  de  facto  judge,  and  his  acts  valid 
and  binding,  there  being  nothing  outside  of 
said  admission  to  show  that  he  was  acting 
solely  under  the  .authority  of  the  charter,  and 
by  virtue  of  his  election  as  a  police  judge. 
That  case  decided  that  the  new  charter  of 
Oakland,  is  subject  to  and  controlled  by  the 
act  of  1885,  so  far  as  the  police  court  is  con- 
cerned, and  that  decision,  under  the  facts  ad- 
mitted in  this  case,  is  conclusive  upon  the 
question  as  to  the  right  of  the  defendant  to 
bis  discbarge. 

Fox.  J.  I  dissent.  Concoding  all  that  is 
said  in  the  opinion  oC  the  commissioners  as 
to  the  unconstitutionality  of  thiit  portion  of 
the  charter  of  Los  Angeles  which  provides  for 
the  establishment  of  a  police  court,  and  tlie 
jurisdiction  thereof,  I  cinnot  admit  that  that 
city  is  left  without  a  court  for  tiie  punish- 
ment of  misdemeanors,  and  for  examination 
and  inquiry  into  the  commission  of  felonies 
within' its  borders.  It  is  conceded  in  said 
opinion  that  the  "Whitney  Act,"  so  called,  is 
a  general  law  appli<'able  to  the  city  of  Los 
Angeles.  Even  if  that  be  not  true,  the  city 
is  still  not  left  witliout  law,  and  without  a 
police  court  with  jurisliction  ample  for  in- 
quiry into  and  commitment  for  offenses  such 
as  are  charged  ag.iinst  this  defendant.  In 
the  at>sence  of  a  constitutional  provision  in 
the  charter,  and  of  the  "  Whitney  Act,"  there 
is  still  a  general  law  for  the  esbiblishment 
and  government  of  municipal  corporations, 
which  estaMishes  a  police  court  in  cities  of 
tills  class,  and  defines  their  powers  and  juris- 
diciion.  the  same,  so  far  as  relates  to  this 
case,  as  the  jurisdiction  exercised  in  the  ex- 
amination and  commitment  of  this  defend- 
ant. See  St.  1883,  p.  200.  The  magistrate 
who  presided  at  this  examination,  and  made 
this  commitment,  even  if  not  lawfully  en- 
titled to  hold  the  place,  was  presiding  in  ade 
jure  court,  of  competent  jurisdiction,  and 
was  himself  the  de/acto  judgi'  thereof.  His 
acts  and  judgments  as  such  are  as  valid  and 
binding,  as  to  third  persons,  as  though  he 
held  the  office  by  strict  law,  Westbrook  r. 
Bosborough,  14  Cal.  180. 


(83   Cal.  66) 

Mann  v.  Higqins.    (No.  13,400.) 

(Supreme  Court  q/'  CalifomUt-     Jan.  81,  1890.) 

Speoitio  Perform ancb — Pleadino —  IIisroiNDER 
— Hahmless  Errors.  - 

1.  A  complaint  which  alleges  that  defendant 
agreed  to  pay  plaintiff  a  sum  of  money,  part  of  it 
to  be  paid  by  the  conveyance  of  real  estate,  and 
asks  for  specifio  performance  of  the  contract  to 
convey  and  for  judgment  for  the  balance  in  money, 
is  not  a  misjoinder  of  several  causes  of  action,  as 
the  contract  sued  on  is  an  entirety. 

8.  A  complaint  which  alleges  that  plaintiff 
leadered  defendant  certain  services  by  wnich  de- 


fendant was  enabled  to  take  such  preliminary 
steps  as  would  enable  him  to  acquire  title  to  cer- 
tain lands,  and  that  defendant  promised  to  pay  for 
such  services,  states  facts  snmcient  to  constitnta 
a  cause  of  action. 

S.  A  memorandum  of  a  contract  to  convey 
land,  which  describes  the  land  as  "1  acre  In  S., 
described  as  follows,  to-wit,  in  the  S.  W.  comerof 
section  6,  township  16,  range  22,  all  sold  to  W.  H„ 
for  value  received, "  which  was  signed  by  defend- 
ant. Is  sufQcient  to  be  enforced  by  specific  per- 
formance. 

4.  It  is  not  a  reversible  error  for  the  court  in 
instructing  the  jury  to  use  the  word  ^testimony" 
instead  of  "evidence, "  as  it  is  entirely  improbable 
that  the  jury  was  misled  by  the  inadvertence. 

Department  2.  Appeal  from  superior  court, 
Fresno  county;  .1.  B.  Camphkll,  Judge. 

Action  by  Washington  Mann  against 
Charles  Higgins,  to  recover  for  services  per- 
formed, and  for  specific  performance  of  a 
contract  to  convey  real  estate.  Under  the 
contract  for  the  services,  the  real  estate  was 
to  be  conveyed  in  part  payment  for  the  serv- 
ices, the  balance  to  l>e  paid  in  money.  De- 
fendant appeals. 

Metix  A  Edwards,  for  appellant.  E.  W. 
Risley  and  T.  P.  Ryan,  for  respondent. 

MoFabland,  J.  The  complaint  avers 
tliat  for  a  certain  consideration  named  defend- 
ant agreed  to  pay  plaintiff  to  sum  of  $6,400; 
and  tliat  S2,200  of  said  amount  was  to  be 
satisfied  by  the  conveyance  to  plaintiff  by  de- 
fendant of  certain  described  land,  wliich  de- 
fendant agreed  to  so  convey,  leaving  $4,200 
due  plaintiff  after  such  conveyance.  (There 
was  al.so  an  averment  of  an  agreement  by  de- 
fendant, made  in  the  same  contract,  to  pur- 
cliase  certain  personal  property  from  plain- 
tiff for  S475;  liut,  as  that  item  was  aban- 
doned by  plaintiff  at  (he  trial,  it  need  not  be 
further  ctmsidered.)  Certain  special  issues 
wei-e  submitted  to  a  jury,  who  found  them 
favorably  to  plaintiff.  The  court  adopted 
them,  and  inade  other  findings,  and  judg- 
ment was  given  to  plaintiff  lor  the  $4,200, 
and  decreeing  a  conveyance  from  defendant 
to  plaintiff' of  the  said  lands.  Defendant  ap- 
peals from  the  judgment  and  from  an  order 
denying  a  new  trial. 

Appellant  demurred  to  the  complaint  on 
the  grounds  that  several  causes  of  action 
were  improperly  joined,  and  that  the  com- 
plaint was  ambiguous,  unintelligible,  and  un- 
certain. He  contends  that  the  court  erred 
in  not  sustaining  these  grounds  of  demurrer, 
but  the  rulings  of  the  court  on  these  subjects 
are  not  specified  as  errors  in  the  statement 
on  motion  for  a  new  trial.  Assuming  that 
they  can  be  considered  here,  although  not 
contained  in  the  assignment  of  errors,  we 
think  that  the  points  were  not  well  taken. 
As  the  alleged  contract  was  an  entirety,  and 
defendant's  promises  were  all  founded  upon 
the  same  consideration,  we  think  that  not 
only  couid  plaintiff  have  judgment  in  tiie 
same  action  for  the  money  and  for  the  spe- 
cific performance  of  the  agreement  to  convey, 
but  that  it  was  his  duty  to  unite  tliem  both 
in  the  same  action  if  lie  wished  to  enforce 
both.    Neither  do  we  think  that  the  corn- 
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plaint  was  fatally  defective  on  account  of 
ambiguity,  uncertainty,  etc. 

And  we  think,  also,  that  the  point  that 
the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  cannot  be  main- 
tained. The  facts  alleged  as  constituting 
the  consideration  of  defendant's  promises 
are  tliese:  That  "plaintiff  and  defendant  en- 
tered into  a  certain  agreement  whereby  it 
was  agreed  between  them  that  plaintiff  should 
use  his  knowledge  and  influence  in  behalf 
and  render  certain  services  to  defendant,  to 
enable  defendant  to  take  the  preliminary 
steps  to  acquire  from  the  United  States  for 
himself,  or  those  whom  he  mi^iht  name,  the 
title  to"  certain  named  legal  subdivisons  of 
government  land,  containing  320  acres;  and 
thnt  he  did  use  such  knowledge  and  render 
such  services,  etc.,  by  which  defendant  was 
enabled  to  and  did  take  such  prelimlnnry 
8te]is  lis  will  enable  him  to  acquire  such  lands. 
We  think  this  was  a  sufficient  statement  of  a 
cause  of  action. 

Appellant  contends  that  there  was  no  suf- 
ficient "note  or  memorandum  in  writins?"  of 
defendant's  affreeinent  to  convey  to  plaintiff 
the  property  described  in  the  complaint.  The 
written  memorandum  was  as  follows:  "6.U65. 
4,675.  Lots  5, 6,  7,  and  8,  in  fractional  block 
£of  Cooper's  add.tion  to  Selina;  1  acre  in 
Selma.  desciibed  as  follows,  to- wit:  In  the 
S.  W.  corner  of  section  b,  township  16,  range 
22, — all  sold  to  W.  Mann,  for  value  received. 
CHABxra  HiGGiNS."  There  was  also  an- 
other memorandum  made  at  the  same  time, 
wiiieb,  alter  mentioning  certain  horses  and 
other  personal  property,  ended  with  the 
words.  "Due  W.  Mann.  ;|i4t675.  Chaules 
HiQQiNS,"  and  immediately  below  defend- 
ant's name  were  the  words,  "one  acre  in 
Selma,  1.000 ;  4  loU,  1,200. "  We  think  that 
the  memoranda  were  sufficient.  The  ilgures 
"6,875"  were  shown  to  be  the  $6,400  which 
defendant  was  to  pay  plaintiff,  with  the  ad- 
ditional $474,  at  that  time  contemplated  to 
be  paid  for  the  personal  property ;  and  the 
"4,675,"  found  in  both  memoranda,  the 
amount  remaining  after  deducting  the  $2,200 
for  the  land  at  iSelma.  The  facts  here  are 
materially  different  from  those  in  Breckin- 
ridge V.  Crocker,  21  Pac.  Kep.  179.  We  have 
examined  the  assignments  of  error  alleged 
to  have  been  committed  In  rulings  on  the  ad- 
missibility ot  evidence,  and  we  think  that 
none  of  them  are  tenable.  They  are  mostly 
founded  on  the  theory  that  there  could  be  no 
explanation  of  the  written  memoranda. 

The  court,  when  instructing  the  jury  on 
the  subject  of  the  preponderance  of  evidence, 
used  the  word  "testimony,"  instead  of  "evi- 
dence;" and  appellant  contends  that  this 
was  a  reversible  error.  Of  course,  "evi- 
dence" is  the  more  comprehensive  word,  and 
includes  "testimony,"  which  latter,  strictly 
speaking,  means  only  that  evidence  which 
comes  from  living  witnesses  who  testify 
orally.  But  in  common  language,  (and, 
sometimes,  even,  among  lawyers)  the  two 
voids  are  frequently  used  synonymously,  and 


it  is  entirely  improbable  that  the  jury  was 
misled  in  the  premises.  The  fact  is  that  the 
real  strufigle  of  this  case  centered  around  the 
truth  and  weight  of  the  evidence.  But  the 
evidence  was  certainly  conflicting,  and  the 
responsibility  of  determining  the  questions 
of  fact  was  with  the  jury  and  the  trial  court; 
and  we  see  no  good  reason  to  disturb  the 
view  to  which  the  judge  of  the  coHrt  below 
took  of  the  alleged  newly-discovered  evidence. 
Judgment  and  order  affirmed. 

We   concur:    Shabfstein.    J.;    Thobm- 
TON,  J. 


(86  Cal.  93) 

GoLDTKBB  et  al.  «.  McAlisteb.    (No. 

13,436.) 

(Supreme  Court  of  CaHfomia.    Jan.  8t,  1890.) 

WlIXS— PORBIGN    PKOBATB— COLLATERAl,    ATTACK 
— MOBTOAOB  FOBBOLOSOBB. 

1.  Code  Civil  Proo.  Cal.  H  183a-1824,  provide 
that  when  a  copy  of  a  will,  duly  proved  and  al- 
lowed in  a  foreign  country  or  state,  and  the  pro- 
bate thereof,  duly  authenticated,  shall  be  produced, 
the  same  shall  be  filed,  and  the  court  must  appoint 
a  time  for  the  hearing,  and  if,  on  the  heanng,  it 
appears  that  the  will  has  been  proved,  allowed, 
and  admitted  to  probate  in  any  foreign  country,  it 
must  be  admitted  to  probate  in  this  state.  Held, 
that  the  question  whether  a  will  has  been  duly 
prn7ed  and  allowed  in  a  foreign  country  is  a  fact 
which  the  court  must  find  from  the  evidence,  and, 
where  the  court  finds  that  a  will  has  beea  properly 
probated  in  a  foreign  country,  and  admits  it  to  pro- 
bate in  this  state,  its  action  cannot  be  attacked  col- 
laterally, but  only  br  direct  appeal. 

2.  Code  Civil  Proc.  Cal.  $  892,  requires  actions 
for  the  foreclosure  of  mortgages  to  be  tried  in  the 
county  in  which  the  subject  of  the  action,  or  some 
part  thereof,  is  situated,  and  where  real  property 
18  situated  partly  in  one  county,  and  partly  in  an- 
other, the  plaintiiT  may  select  either  county,  and 
the  one  selected  is  the  proper  county  for  the  trial 
of  the  action.  Held,  that  where  land  is  sold  by 
the  sheriff  of  the  county  of  S.  under  foreclosure 
proceedings  instituted  in  that  county,  and  part  of 
the  land  is  shown  to  be  in  the  county  of  E.,  but  it 
does  not  appear  where  the  remainder  is  situated, 
it  will  be  presumed  that  the  mortgaged  premises  , 
consists  of  one  body  of  land  situate  partly  in  the 
county  of  S.  and  partly  in  the  county  of  K. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Kern  county;  J. 
B,  Campbell,  Judge. 

William  Shipsey  and  Qraves,  Turner  & 
Oraves,  for  appellant.  \V.  H.  8peiicer  and 
J,  M.  Wilcoxon,  for  respondents. 

Van  Clief,  C.  This  is  an  appeal  from  a 
judgment  for  plaintiffs  in  an  action  of  eject- 
ment. The  plaintiffs  sued  in  the  chiiracter 
of  trustees  of  the  estate  of  Jonathan  Thomp- 
son, deceased,  under  bis  last  will;  and  the 
flrst  question  to  be  considered  ari.ses  from  a 
contest  upon  the  trial  as  to  whether  or  not 
the  plaintiffs  were  entitled  to  sue  in  thiit 
character.  The  defendant  having  denied  the 
will,  the  plaintiffs,  to  prove  it,  offered  in  evi- 
dence a  certiQed  copy  of  the  proceedings  of 
the  probate  court  of  the  coi)nty  of  6an  Luis 
Obispo  in  the  matter  of  the  estate  of  Jona- 
than Thompson,  deceased,  commenced  by  tho 
petition  of  John  Thompson  and  John  A. 
Fatcbett,  filed  December  2, 1875.  alleging,  in 
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substance,  that  tlie  testator  died  in  the  county 
of  Monterey,  Cnl.,  leaving  estate  in  tlie 
county  of  San  Luis  Obispo;  that  his  will  had 
been  duly  proved  and  allowed  in  the  queen's 
probate  court  of  England,  at  London,  on  tlie 
28th  day  of  October,  1875,  which  court  had 
competent  jurisdiction  for  that  purpose;  that 
the  will  was  executed  in  conformity  with  tlie 
laws  of  this  state;  tlie  character  and  value  of 
the  property  in  this  state;  who  were  the  heirs 
and  devisees  residing  in  this  state  and  in 
England;  tliat  petitioners  and  Thomas  Grier- 
Bon,  of  England,  were  named  in  the  will  as 
executors  thereof;  and  that  they  consented 
to  act  as  such;  and  praj'ing  that  the  authen- 
ticated copy  of  the  will  be  admitted  to  pro- 
bate, allowed,  and  recorded.  With  this  peti- 
tion was  exhibited  and  filed  what  purported 
to  be  a  copy  of  the  will  as  probated  in  the 
English  court,  hcHded  as  follows:  "Extracted 
from  the  principal  registry  of  the  probate 
division  of  her  majesty's  high  court  of  jus- 
tice. Oh  her  majesty's  court  of  probate." 
Added  and  subscribed  to  this  copy  of  the  will 
was  the  following:  "AlBdavit  tiled  that  tes- 
tator was  a  British  subject,  and  that  he  made 
his  will  in  England.  Proved  at  London  28th 
October,  1875,  by  the  oath  of  Thomas  Grier- 
son,  one  of  the  executors,  to  whom  adminis- 
tration was  granted.  Power  was  reserved  of 
making  the  like  grant  to  John  Andrew  Patch- 
ett  and  .Tohn  Thompson,  otherwise  John 
Brown  Thompson,  the  other  executors.  I 
certify  that  this  copy  has  been  examined  with 
the  original  will  deposited  in  the  registry,  and 
that  it  is  a  true  copy  thereof.  Examined,  J. 
W.  8.  DA\niD  Henry  Owen.  (14  fos.,  W. 
J.  O.,)  Registrar.  [The  seal  of  her  majesty's 
high  court  of  justice,  principal  registry,  pro- 
bate division.]"  It  is  admitted  tliat  due 
notice  of  the  time  and  place  appointed  for 
hearing  the  petition  and  for  probate  of  the 
will  in  the  California  court,  as  prayed  for  in 
said  petition,  was  made  and  published  ac- 
cording to  law.  On  the  day  appointed,  the 
probate  court  in  which  said  petition  was 
filed  made  the  following  order:  "The  petition 
of  John  Thompson  and  John  A.  Patchett, 
heretofore  tiled  in  the  above-entitled  matter, 
praying  for  admission  to  probate  of  a  docu- 
ment purporting  to  be  a  duly-authenticated 
copy  of  the  last  will  and  testament  of  said 
deceased,  and  to  be  appointed  executors  of 
the  said  estate,  and  that  letters  testamentary 
thereon  be  granted  to  said  petitioners,  com- 
ing on  regularly  to  be  heard  on  this  27th  day 
of  December,  1875,  on  reading  and  filing  of 
the  publication  and  services  of  notices  of  the 
present  hearing,  as  required  by  order  of  this 
court,  and  it  appearing  to  the  court  that  due 
notice  has  been  given  according  to  law,  and 
that  the  aforesaid  document  is  a  duly-authen- 
ticated copy  of  the  last  will  and  testament  of 
said  deceased,  together  with  a  copy  of  the 
probate  thereof,  said  will  having  been  exe- 
cuted in  the  kingdom  of  Great  Jiritain  and 
Ireland,  in  conformity  with  the  laws  of  this 
state,  and  thereafter,  to-wit,  on  the  28th  day 
of   October,  1875,  having  been  proved,  al- 


lowed, and  admitted  to  probate  In  the  queen's 
probate  court,  in  the  city  of  London,  Eng- 
land, and  it  having  heretofore,  to-wit,  upon 
the  appointment  of  the  special  administrator 
of  said  estate,  appeared  that  the  said  deceased 
died  on  the  5th  day  of  September,  1875,  be- 
ing at  the  time  a  resident  of  the  county  of 
San  Luis  Obispo,  having  estate  real  and  per- 
sonal therein,  and  the  said  John  Thompson 
and  John  A.  Patchett  being  of  lawful  age. 
and  competent  to  serve  as  executors,  it  is 
ordered  that  the  paper  heretofore  filed,  pur- 
porting to  be  a  copy  of  the  last  will  and  tes- 
tament of  the  said  deceased,  be  adbiitted  to 
probate  as  the  last  will  and  testament  of  said 
deceased;  that  the  said  John  Thompson  and 
John  A.  Patchett  be,  and  they  are  hereby,  ap- 
pointed executors  of  said  estate  and  tl'.at  let- 
ters testamentary  issue  to  the  said  petitioners 
upon  their  taking  the  oath  as'  required  by 
law.  Dated  December  27,  1875.  Mc.  D.  R. 
Venable,  Probate  Judge."  Letters  testa- 
mentary were  accordingly  issued  to  John 
Thompson  and  J.  A.  Patchett,  and  they  duly 
qualitied.  The  will  alsoappointed  Thompson. 
Patchett,  and  Grierson  trustees  of  the  estate, 
and  devised  the  property  to  them  for  the 
uses  and  purposes  expressed  in  the  will,  so 
that  upon  the  settlement  of  the  estate  in  the- 
probate  court  the  residue  of  the  property,  in- 
cluding tlie  testator's  right  and  title  to  the 
demanded  premises,  was  on  March  10,  1877, 
distributed  to  them.  On  November  9,  1884, 
by  order  of  the  superior  court  duly  made.. 
Patchett  was  removed,  and  the  plaintiff  Gold- 
tree  was  appointed  in  his  place. 

To  the  introduction  in  evidence  of  the  rec- 
ord of  the  California  probate  proceedings  the 
defendant  objected  on  the  ground  that  the  pro- 
bate court  of  San  Luis  Obispo  county  never 
acquired  jurisdiction  of  the  subject-matter  of 
the  probate  of  the  will,  because  the  copies  of 
the  will,  and  of  the  foreign  probate  thereof, 
were  not  certified  nor  autlienticated  as  r&: 
quired  by  sections  1323. 1324.  and  1906  of  the 
Code  of  Civil  Procedure.  Sections  1322-1324 
provide  a  mode  of  proving  a  defined  class  of 
wills  In  this  state,  viz.,  all  wills  which  have 
been  duly  proved  and  allowed  in  any  other  of 
the  Unitetl  States,  or  in  any  fon^ign  country 
or  state.  The  mode  of  proof  and  tlie  evidence 
required  in  this  class  of  cases  diflfer  from  the 
mode  and  evidence  required  in  other  cases, 
yet  all  are  cases  of  probate  of  wills.  Section 
1324  provides  that  upon  the  proofs  and  con- 
ditions therein  mentioned  wills  of  this  class 
"must  be  admitted  to  probate,  and  have  the 
same  force  and  eifect  as  a  will  first  admitted 
to  probate  in  this  state."  Conceding,  for  the 
sake  of  argument  only,  that  the  fact  that  the 
will  had  been  "duly  prove<l  and  allowed"  in 
a  foreign  country  or  state,  as  expressed  in 
section  1322,  is  a  jurisdictional  fact  in  addi- 
tion to  the  jurisdictional  facts  of  cases  in 
which  wills  are  first  probat'  d  in  this  state, 
yet  it  belongs  to  that  class  of  jurisdictional 
facts  which  the  court  must  find  from  the  ev- 
idence; and  if  the  conrt  found  this  fact  upon- 
insufficient  evidence,  or  without  competent 


Digitized  by 


Google 


Cal.) 


GOLDTBEE  f>.  MoALISTEIl. 


209 


evidence,  and  thereupon  proceeded  to  exercise 
jurisdiction,  the  action  of  the  court  in  this 
respect  whs  not  void,  but  merely  erroneous, 
and  subject  only  to  direct  nttaclc  by  appeal, 
and  was  not  open  to  the  collateral  attack  here 
made.  Irwin  v.  Scriber,  18  Cal.  500;  Hal- 
leck  V.  Moss,  22  Cal.  276;  Rogers  v.  King, 
Id.  73;  Lucas  v.  Todd,  28  Cal.  182:  State  v. 
McGlynn,  20  Cal.  233;  Luco  v.  Bank,  70  Cal. 
339, 11  Pae.  Kep;  650;  Freem.  Judgm.  §§  118, 
60^.  An  error  of  the  court  in  deciding  that 
certain  documentary  evidence,  not  properly 
authenticated,  proved  a  valid  foreign  probate 
of  a  will,  is  not  dilTerent  in  character  or  prin- 
ciple from  an  error  in  deciding,  as  in  the  case 
of  Irwin  v.  Scriber,  supra,  that  certain  evi- 
dence proved  that  the  deceased  had  her  last 
place  of  residence  in  Sacramento  county.  The 
error  in  the  former  case  may  have  proceeded 
from  a  misconception  of  what  constituted  a 
valid  foreign  probate  of  a  will,  or  from  an 
error  as  to  what  was  competent  or  sntflcient 
evidence  to  prove  it.  In  the  latter  case,  the 
,  error  may  have  arisen  from  a  mistaken  view 
of  what  constituted  a  residence,  or  from  an 
error  as  to  what  was  sufflcient  or  competent 
evidence  to  prove  it.  Such  errors  may  be 
corrected  by  appeal,  but  do  not  render  the 
jndgment  void;  and  it  makes  no  ditference 
that  the  Code  (sections  1323,  1324)  provides 
that  the  fact  of  the  foreign  probate  shall  ap- 
jH-ar  or  be  proved  by  duly  authenticated  rec- 
ord evidence,  as  these  provisions  only  regu- 
late the  procedure  by  which  the  court  shall 
ascertain  that  fact.  It  may  be  that  the  court 
considered  the  "copy  of  the  will,  and  the  pro- 
bate there«)f,  duly  authenticated"  by  the  doc- 
uments produced  and  Bled  with  the  petition 
as  at>ove  stated;  or,  for  aught  that  appears, 
it  may  be  that  the  court  permitted  this  docu- 
mentary evidence  to  be  supplemented  by 
proof,  in  accordance  with  section  1907  of  the 
Code  of  Civil  Procedure.  In  either  case  the 
error,  if  it  was  error, — and  this  may  be  con- 
ceded for  the  present  purpose, — was  such  only 
as  to  the  competency  or  suflSciency  of  the  ev- 
idence upon  which  the  court  found  the  fact 
which  is  claimed  to  be  jurisdictional,  viz., 
that  the  will  had  been  "duly  proved  and  al- 
lowed •  *  •  in  a  foreign  country  or 
state,"  as  required  by  section  1322,  Id.  I 
therefore  think  the  trial  court  did  not  err  in 
admitting  in  evidence  the  records  of  the  pro- 
bate court  of  the  county  of  San  Luis  Obispo. 
Counsel  for  appellant  further  contends  that 
the  court  erred  in  sustaining  a  general  demur- 
rer to  defendant's  cross-complaint.  The 
cross-complaint  shows  that  the  demanded 
premises,  S.  W.  i  and  S.  W.  J  of  S.  E.  J  of 
section  19,  township  28  south,  range  19  east, 
are  a  part  of  what  are  known  as  the  "Univer- 
sity Lands"  of  California,  sold  by  the  state 
through  the  agency  of  the  board  of  directors 
of  the  university.  In  March,  1871.  Carolan 
Mathers  applied  to  purchase  the  S.  W.  |  of 
section  19.  His  application  was  accepted, 
and  be  paid  20  per  cent,  of  the  purch.-tse  mon- 
ey, and  Interest  on  the  remainder  in  advance, 
SIS  required  by  law,  amounting  to  $64.50  and 
v.23p.no.8— 14 


$8  fees,  and  received  a  certificate  of  purchase. 
In  March,  1874,  David  C.  Norcross,  in  the 
same  manner,  and  upon  the  like  conditions, 
applied  for  the  S.  W.  J  of  the  S.  E.  J  of  said 
section  19,  and  received  a  certificate  of  pur- 
chase therefor.  In  September,  1871,  Mathers 
conveyed  his  interest  in  the  land,  and  as- 
signed his  certiRcate  of  purchase,  to  David  C. 
Norcross;  and  in  Septemi)er,  1875,  David  C. 
Norcross  conveyed  and  assigned  one  undi- 
vided half  of  both  parcels  of  land,  and  of  the 
certificates  of  purchase,  to  John  C.  Norcross. 
In  October,  18/5,  David  C.  Norcross  and  .Tolm 
C.  Norcross  Executed  to  the  plaintiff  John 
Tliompson  as  administrator  of  Jonathan 
Thompson,  deceased,  a  mortgage  on  2,441 
acres  of  land,  including  the  demanded  prem- 
ises, to  secure  $12,000  and  interest.  In  Jan- 
uary, 1877,  at  suit  of  the  executors  of  Jon- 
athan Thompson  in  the  then  district  court 
San  Luis  Obispo  county,  against  David  G. 
and  John  C.  Norcross.  a  decree  of  foreclosure 
of  this  mortgage  was  entered.  November, 
1877,  in  execution  of  said  decree  of  foreclos- 
ure, the  sheriff  of  San  Luis  Obispo  county 
sold  the  mortgaged  premises,  including  the 
demanded  premises,  to  the  plaintiffs  as  trus- 
tees of  the  estate  of  Jonathan  Thompson,  de> 
ceased,  and  issued  to  them  a  certificate  of 
sale.  This  sale  waa  made  in  front  of  the 
court-house  in  San  Luis  Obispo  county.  The 
demanded  premises  are  wholly  in  Kern  coun- 
ty; but  it  does  not  appear  from  the  cross- 
complaint,  nor  from  the  record,  in  what  coun- 
ty the  remainder  of  the  mortgaged  premises, 
2,441  acres,  are  situated.  June  8,  1878,  the 
sheriff  executed  to  plaintiffs  a  deed  for  the 
wtiole  of  the  mortgaged  premises.  On  July 
2,  1879,  the  plaintiffs  presented  the  sheriff's 
deed  to  the  proper  officers  of  the  university, 
representing  that  they  were  the  assignees  of 
Mathers  and  Norcross,  to  whom  the  certifi- 
cates of  purchase  had  been  issued,  paid  the 
balance  of  the  purchase  money,  and  thereby 
procured  state  patents  for  the'land.  On  Oc- 
tober 8,  1885,  over  six  years  after  the  date 
of  the  patents,  David  C.  and  John  C.  Nor- 
cross conveyed  to  defendant,  McAlister,  all 
their  right,  title,  and  interest  in  and  to  the 
demanded  premises,  and  said  certificates  of 
purchase.  Upon  this  state  of  t-Mta.  the  de- 
fendant claims  that  he  is  the  equitable  owner 
of  the  land ;  that  plaintiffs  hold  the  legal  title 
in  trust  for  him ;  and  that  upon  payment  by 
him  of  "all  money  they  have  necessarily  and 
properly  expended  in  procuring  said  patents 
with  interest,"  (which  he  offers  to  pay,)  they 
should  be  ordered  to  convey  to  him  the  legal 
title;  and  to  this  effect  is  the  prayer  of  the 
cross-complaint. 

The  sole  ground  upon  which  defendant 
bases  his  right  to  this  relief  is  that  the  sher- 
iff of  San  Luis  Obispo  county  had  no  author- 
ity to  sell  the  demanded  premises,  situated,  as 
they  were,  wholly  in  Kern  county,  and  that 
the  sale  was  therefore  void.  It  is  notdenie<l, 
however,  that  the  district  court  had  jurisdic- 
tion to  foreclose  the  mortgage,  nor  that  the 
foreclosure  procedure  was  entirely  regulai. 
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and,  slnoe  It  does  not  appear  bat  that  the 
mortgaged  premises  consisted  of  one  body  of 
land,  situated  partly  in  San  Lais  Obispo 
county  and  partly  In  Kern  county,  tliese  facts 
must  be  presumed  in  support  of  tlie  jurisdic- 
tion and  regularity  of  proceedings  of  ttie  dis- 
trict court  Tbe  constitution,  art.  6,  §  5,  pro- 
vides "that  all  actions  for  ♦  *  *  the  en- 
forcement of  liens  upon  real  estate  shall  be 
commenced  in  the  county  in  wiiich  the  real 
estate,  or  any  part  tliereof  aitected  by  such 
action  or  actions,  is  situated. "  Section  3i)2 
of  the  Code  of  Civil  Procedure  requires  "ac- 
tions *  *  *  for  the  foreclosure  of  *  •  • 
mortgages"  to  be  tried  in  the  county  in  which 
the  subject  of  the  action,  or  some  part  there- 
of, ia  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial.  And  fur- 
ther provides  tliat  "  where  the  real  property 
is  situated  partly  in  one  county  and  partly  ia 
another  the  plaintiff  may  select  either  of  the 
oounties,  and  the  county  so  selected  is  tlie 
proper  county  for  the  trial  of  such  action." 
The  foreclosure  of  a  mortgage  embraces  the 
sale  of  the  property  and  tlie  execution  of  tlie 
sherief's  deed,  as  well  as  the  decree  of  the 
court  ordering  the  sale.  A  mortgage  cannot 
be  said  to  be  foreclosed. 'even  in  the  sense  of 
our  Code,  until  the  mortgagor's  right  of  re- 
demption ia  cut  off.  Anderson's  Law  Dic- 
tionary defines  "foreclosure"  as  follows:  "(1) 
ijpecitlciUly,  tlie  extinguislimeiit'of  a  mort- 
gagor's equity  of  redemption  beyond  possi- 
bility of  recall.  A  mortg:ige  is  foreclosed  in 
tbe  sense  that  no  one  has  tlie  right  to  redeem 
it,  or  to  call  the  mortgagee  to  account  under 
it.  In  no  sense  can  the  term  be  applied  to  a 
mortgage  until  sale  of  tlie  property  has  been 
effected."  Keferiing  to  2  Bl.  Comm.  159. 
Faffer  ▼.  Clark,  7  Allen,  85;  and  Duncan  v. 
Cobb.  32  Minn.  464,  21  N.  W.  Itep.  714. 

In  providing  that  an  action  for  the  fore- 
closure of  a  mortgage  may  be  commenced  and 
tried  in  any  county  in  which  any  part  of  the 
mortgaged  property  is  situated,  it  must  have 
been  the  intention  of  the  legislature  that  the 
mortgage  should  be  foreclosed  in  such  coun- 
ty; that  is  to  say,  that  every  Judicial,  minis- 
terial, and  executive  otflcial  act  necessary  to 
effect  a  foreclosure  might  be  performed  in  any 
county  in  which  any  part  of  the  property  was 
situated.  A  piece  of  mortgaged  land  may  be 
partly  situated  in  several  different  counties, 
as  wliere  three  or  four  counties  corner  upon 
it,  and  alsu  where  it  is  traversed  by  a  mean- 
dering stream  which  marks  the  boundary  line 
t)etween  two  counties.  In  such  case  it  would 
be  very  inconvenient,  and  unnecessarily  ex- 
pensive, to  require  each  part  of  the  land  to 
be  separately  sold  and  conveyed  by  the  sher- 
iff of  the  county  in  which  it  is  situated.  Be- 
sides, it  would  generally  turn  out  that  the 
sum  of  the  value  of  all  the  parts  thus  sold 
would  not  equal  the  value  of  the  undivided 
whole.  These  considerations  strengthen  tlie 
construction  permitting  the  mortgage  to  be 
completely  foreclosed  in  any  one  of  the  coun- 
ties in  which  any  part  of  the  mortgaged  prop- 
erty is  situated.    It  must  therefore  be  pre- 


sumed, upon  the  facts  stated  in  defendant's 
cross-complaint,  that  the  sheriff  of  San  Luis 
Obispo  county  was  authorized  to  sell  and  con- 
vey the  demanded  premises.  This  being  so, 
it  follows  that  the  cross-complaint  dues  not 
state  facts  sutiicient  to  entitle  the  defendant 
to  any  relief,  and  that  the  demurrer  to  it  was 
properly  sustained.  I  think  the  judgment 
should  be  afHrmed. 

We  concur:  BELcnEit,  0.  C;  Hatne,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(82  Cal.  654) 

WniTB  V.  Soto  et  al.    (No.  12,341.) 
(Supreme  Court  of  Calif  omia.    Jan.  81, 1890.) 

Plsadiko  Contracts — Mechanics'  Liens. 

1.  A  complaint  which  alleges  that  there  was  a 
written  oontraut  between  the  parties,  which  was 
afterwards  modified  by  an  oral  agreement,  and 
then  states  the  contract  accordins  to  Its  legal  ef- 
fect as  modified,  sufltclently  pleads  the  conimct. 

8.  A  written  oontract  which  has  been  modified, 
but  not  entirely  superseded,  by  asubsequect  parol ' 
agreemeot,  is  admissible  in  evidence  in  a  suit  on 
the  contract  as  modified. 

-  8.  Where  a  written  contract  for  buildiag  a 
bonse  provides  that  the  person  forwhom  it  Is  to  be 
built  may  at  any  time  during  the  progress  of  the 
work  request  any  changes  In  the  contract,  and  Qie 
same  shall  in  no  way  avoid  It,  parol  evidence  Is 
admissible,  on  the  question  as  to  whether  a  me- 
chanic's lien  was  filed  in  time,  to  prove  su  oral 
agreement  made  during  the  progress  of  the  worli 
by  which  the  building  was  enlarged,  and  the  time 
for  completing  it  extended. 

4.  An  amended  complaint,  based  on  the  same 
osuse  of  action  set  up  in  tbe  original  complaint, 
relates  back  to  the  date  of  the  filing  of  the  original 
complaint. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Monterey  county; 
JouN  K.  Alexander,  Judge. 

R,  M.  F.  Soto,  for  appelhinU.  €f«U  dk 
Morehouse,  for  respondent. 

Gibson,  0.  This  is  an  appeal  by  defend- 
ants from  an  order  denying  them  a  new  trial 
in  an  action  proaecuteJ  by  plaintiff  to  fore- 
close a  mechanic's  lien.  It  appears  from  tbe 
findings  that  ou  August  23,  1U82,  J.  M.  Soto, 
the  husband  of  Maria  P.  de  Soto,  entered  in- 
to a  contract  in  writing  with  White,  by  which 
the  latter  agreed  to  erect  a  dwelling-house  of 
a  certain  kind  and  dimensions  upon  land 
owned  by  Maria  P.  de  Soto,  and  furnish  all 
the  material  and  labor  therefor,  and  complete 
and  finish  it  on  or  before  November  21, 1882; 
for  which  J.  M.  Soto  agreed  to  pay  him  the 
sum  of  $2,850,  in  four  several  installments. 
After  Wliite  had  commenced  the  erection  of 
the  building  ander  the  contract,  he  add  J. 
M.  Soto  made  a  modification  of  the  said  con- 
tract, by  verbal  agreement,  by  which  White 
agreed  to  enlarge  the  building  in  certain  re- 
spects, and  furnish  the  necessary  additional 
material  and  labor,  and  J.  M.  Soto  to  pay,  in 
addition  to  tlie  original  contract  price,  whatr 
ever  such  additional  material  and  labor 
should  be  reasonably  worth,  and  that  White 
should  have  such  additional  time  as  he  mlsht 
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require  to  complete  the  bailding.  White, 
pursuant  to  the  written  contract,  as  modified 
bj  the  subsequent  oral  agreement,  completed 
the  dweUinjf-liouse  on  January  31,  1883,  and 
on  the  same  day'he  delivered  the  entire  pos- 
session of  it  to  Soto  and  his  wife,  who  both, 
on  the  same  date,  moved  into  it,  and  there- 
after continued  to  occupy  it  as  their  place  of 
residence.  During  the  whole  progress  of 
building  the  defendant  Mrs.  Soto  was  in  and 
about  the  building,  and  supervised  plaintiff's 
worli,  and  made  directions  as  to  certain 
changes  therein,  and  never  in  any  way  ob- 
jected to  the  erection  of  the  building.  The 
reasonable  worth  of  the  additional  work  upon 
and  material  furnished  for  thp  building  was 
9383,  which,  in  addition  to  the  original  con- 
tract price,  made  all  the  work  done  and 
material  furnished  of  the  reasonable  value  of 
S3,23H.  Of  this  sum,  and  before  suit  was 
brought,  J.  M.  Soto  paid  $2,880,  leaving  an 
unpaid  remainder  of  iK353.  White  filed  his 
claim  of  lien,  and  commenced  suit  thereon 
within  the  statutory  time.  During  the  trial 
it  was  admitted  that  after  the  action  was 
commenced  J.  M.  Soto  paid  to  While  thesum 
of  4i25S  of  the  amount  sued  for,  and  it  was 
at  the  same  time  stipulated  that  the  sum  so 
paid  should  be  deducted  from  whatever 
amount  the  court  should  find  due,  if  any 
should  be  found  due,  and  judgment  for  the 
remainder  rendered  and  entered.  Interest 
from  the  commencement  of  the  suit  was  al- 
lowed on  the  91U0  found  due,  after  all  de- 
'dnctions;  also  an  altorney's  fee  of  SlOO,  and 
810  for  expenses  incurred  in  securing  the 
lien.  The  objections  upon  which  appellants 
seem  to  mainly  rely  are  that  the  written  con- 
tract, as  subsequently  mo.lified  by  parol 
agreement,  was  not  properly  pleaded;  and 
that  the  court  erred  in  admitting  tlie  written 
contract,  and  parol  evidence  of  its  modifica- 
tion, in  evidence. 

1.  It  Is  alleged  in  the  amended  complaint 
that  the  written  contract  in  question  was 
noade  between  the  plaintiff  and  J.  M.  Soto; 
that  subsequently,  by  their  oral  agreement, 
it  WHS  modified,  and  that  as  modified  it  is  as 
follows,  (ihen  follows  a  statement  of  the  con- 
tract according  to  its  legal  effect,  followed  by 
appropriate  allegaiions  to  the  effect  that 
plaintiff  upon  his  part  had  executed  it,  and 
that  Maria  P.  de  Soto,  upon  whose  land  the 
house  was  erected,  haid  by  her  conduct  ac- 
cepted and  ratified  the  contract,  but  had  failed 
to  execute  it  in  full  upon  her  part.)  It  has 
been  decided  in  several  cases  that  a  contract 
may  be  declared  upon  in  haec  verba  or  in 
substance  and  according  to  its  legal  effect. 
Stoddard  v.  Treadwell,  26  Cal.  294;  Love  v. 
Mining  Co.,  32  Ci\l.  639.  Although  the 
plaintiff  did  not  set  forth  in  his  complaint 
the  written  contract,  and  then  show,  by  ap- 
propriate allegations,  wherein  it  had  been 
modified  by  tlieir  subsequent  executed  verbal 
agreement,  pointed  out  as  the  proper  method 
la  O'Connor  v.  Dingley,  26  Cal.  11,  and 


adopted  in  Barilarl  y.  Ferrea,  59  Cal.  1,  still, 
as  the  complaint  shows  clearly  and  with  cer- 
tainty what  the  contract  as  modified  was,  it 
was  not  subject  to  defendant's  demurrer,  on 
the  ground  oJT  ambiguity,  uncertainty,  and 
unintelligibility. 

2.  As  the  original  contract  was  not  entirely 
superseded  by  the  subsequent  modifii  ation  of 
it  made  by  parol,  it,  together  with  such  mod- 
ification, constituted  the  basis  of  the  suit; 
and  it  is  therefore  clear  that  the  written  con- 
tract was  indispensable  to  enable  the  court  to 
determine  how  far  it  had  been  performed, 
and  to  ascertain  the  stipulated  time  and  mode 
of  payment,  in  order  to  give  it  effect  as  far 
it  might  be  applicable  in  connection  with  the 
parol  modification  of  it,  O'Connor  v.  Ding- 
ley,  supra;  Dermott  v.  Jones,  2  Wall.  9;  La- . 
due  V.  Seymour,  24  Wend.  60.  The  written 
contract  contained  tlie  following  stipulation: 
"Sixth.  Should  the  said  Soto,  at  any  time 
during  the  progress  of  the  work  on  said  build- 
ing, request  any  alterations,  deviations,  addi> 
tions,  or  omissions  from  this  contract,  or  the 
said  drawings  or  specifications,  he  sliall  be  at 
liberty  to  do  so,  and  the  same,  shall  in  no  way 
affect  or  make  void  this  contract,  but  a  rebate 
from  or  an  aildition  to  the  amount  of  the  con- 
tract price  shall  be  made  on  account  thereof, 
by  a  fair  and  reasonable  valuation."  Thus 
it  appears  the. original  contract  provided  for 
just  such  a  subsequent  deviation  from  it  as 
was  made.  This  deviation  did  not  vary  the 
terms  of  the  written  contract,  but  merely  ex- 
panded thnm  so  as  to  embrace  the  enlarge- 
ment of  the  building  provided  for  in  the  writ- 
ten contract,  and  such  additional  time  as 
mleht  be  required  for  the  completitm  of  the 
building  as  enlarged,  and  was  properly  prov- 
able by  parol  evidence.  O'Connor  v.  Ding- 
ley,  supra;  2  Wliart.  Ev.  §  1026. 

3.  The  further  objection,  made  by  appel- 
lants, that  plaintiff  failed  to  file  his  lien  and 
to  commence  an  action  thereon  in  time,  can- 
not be  sustained  because  the  record  shows 
that  the  dwelling-house  was  completed  on 
January  31,  1&83,  and  that  the  claim  of  lien 
was  Bled  March  30,  1883,  within  60  days. 
This  was  within  the  statutory  time,  as  the 
plaintiff  was  an  original  contractor.  Code 
Civil  Proc.  §  1187.  Suit  was  brought  to  en- 
force the  lien  on  June  28,  1883.  within  90 
days  after  the  claim  of  lien  was  filed,  and  was 
therefore  in  time.  Id.  §1190.  Theamended 
complaint  was  filed  on  July  22,  1^85,  but,  as 
it  was  based  upon  the  same  cause  of  action, 
it  related  back  to  the  date  upon  which  the 
original  com)>laint  was  filed.  Jones  v.  Frost, 
28  Cal.  246;  Eastou  v.  O'Reilly,  63  Cal.  305. 
We  therefore  advise  that  the  order  appealed 
from  be  affirmed. 

We  concur:    Belchee,  C.  C;  Hatne,  C. 

Per  Cup.iam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed  from 
is  affirmed. 
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Waaat  «.  San  Franoiscx)  Musical  Soo. 
(No.  12,740.) 

(SupreiM  Court  «/  CaHfomia.  Jan.  80, 1890.) 
Bbb  Asjudioata. 

L  A  Judgment,  unappealed  from,  that  a  mutual 
benefit  Insurance  asauciatlon  bad  no  power  to  limit 
h7  by-law  the  amount  of  "sick  benefits "  to  be  paid 
to  a  member,  Is  conclusive  on  the  parties  in  au  ac- 
tion for  subsequently  accrued  installments. 

S.  The  conclusiveness  of  the  judgment  Is  not 
affected  by  the  fact  that  it  was  rendered  in  an  action 
commenced  in  a  justice's  court,  where  it  appears 
that  the  court  had  jurisdiction. 

CominissioneTS'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  iSan  Francisco;  James  G.  Maouibe, 
Judge. 

W.  H.  L.  Barnes,  for  appellant  O^Brien 
4ft  Morrison,  for  respondent. 

Hatne,  0.  This  was  an  action  to  recover 
certain  "sicit  benefits."  Tlie  general  features 
of  tl)e  case  are  lilce  those  in  Stohr  v.  Suciety, 
22  Pac.  Rep.  1125,  (filed  January  22,  1890,) 
which  is  against  the  same  defendant.  After 
the  passage  of  the  by-law  limiting  the 
amount  of  benefits,  and  the  payments  in  ac- 
cordance therewith,  the  defendant  refused  to 
pay  anything  further;  and  within  a  few 
months'thereafter  tlie  plaintiff  commenced  an 
action  in  the  justice's  court  to  recover  the  in- 
stallments then  claimed  tobedue.  Judgment 
was  given  in  his  favor,  and  the  society  ap- 
pealed to  the  superior  court,  where,  after  a 
trial  on  the  merits,  a  similar  judgment  was 
rendered.  The  court  below  held  this  judg- 
ment to  estop  the  defendant  from  miiintain  ing 
the  defense  presented  here,  and  we  think  that 
this  ruling  was  correct.  It  afflrmatively  ap- 
pears that  the  matters  which  are  presented 
here  were  litigated  and  decided  in  the  former 
action.  There,  as  here,  tlie  main  defense 
was  that  the  by-law  of  1883  limited  the 
amount  of  benefits  to  be  paid  to  the  plaintiff. 
The  court  decided  that  the  defendant  liad  no 
power  to  impose  such  a  limitation.  The  only 
difference  between  the  two  cases  is  that,  by 
mere  lapse  of  time  and  the  continuance  of  the 
plaintiff's  sickness,  new  instidlments  have 
become  due.  It  is  quite  true,  as  stated  by 
Chief  Justice  De  Oret  in  the  Ducliass  of 
Kingston's  Case,  that  a  judgment  is  not  con* 
elusive  "of  any  matter  to  be  inferred  by  argu- 
ment from  the  judgment."  But  here  the 
invalidity  of  the  by-law  was  tlie  ultimate 
point  involved,  and  it  was  actually  liti- 
gated, which  circumstance  distinguishes  the 
case  from  Cromwell  v.  County  of  Sac,  94  U. 
S.  351,  cited  for  the  appellant.  The  prepon- 
derance of  authority  is  in  favor  of  the  i«- 
spondent's  position  that  in  such  a  case  the 
judgmentis  conclusive  in  an  action  for  subse- 
quent installments.  Robinson  v.  Howard, 
6  Cal.  428;  Love  v.  Waltz,  7  Cal.  250;  Out- 
ram  T.  Morewood,  8  East,  346;  Aurora  City 
▼.  West,  7  Wall.  96;  Bissell  v.  Spring  Valley 
Tp.,  124 U.  8.  226,  8  Sup.  Ct.  Rep.  495;  Smith 
V.  Ontario,  18  Blatchf .  454,  4  Fed.  Kep.  386; 
Laird  v.  De  Soto,  32  Fed.  Rep.  652;  Oregonian 
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By.  Co.  T.  Oregon,  By.,  etc.,  Co.,  27  Fed. 
Bep.  278;  Kennedy  v.  McCarthy,  73  (Ja.  346; 
Cleveland  v.  Crevlston,  98  Ind.  81;  Fur- 
neaux  y.  Bank.  39  Kan.  144,  17  Pac.  Bep. 
854;  Gardner  t.  Bnckbee,  3  Cow.  120;  Doty 
y.  Brown,  4  N.  Y.  71;  Bouchaud  v.  Dias,  S 
Denio,  238. 

The  fact  that  the  former  case  was  com- 
menced in  the  justice's  court  makes  no  dif- 
ference. That  court  had  jurisdiction;  and, 
when  a  court  which  has  jurisdiclion  renders 
a  valid  judgment,  such  judgment  is  as  bind- 
ing as  any  other.  But,  however  this  may  be, 
the  case  was  retried  on  its  merits  in  the  su- 
perior court,  and  the  judgment  relied  upon 
was  entered  there,  and  is  a  judgment  of  that 
court.  We  tlierefore  advise  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

We  concur:   Van  Cuef,  0.;  Foote,  CI 

Per  Curiah.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  oi> 
der  appealed  from  are  affirmed. 


(8S  Cal.  28) 

BoREHAM  et  al.  e.  Btrnb  et  eH.    (Ho. 
13,222.) 

(Supreme  Cauirt  of  CaHfomia.    Jan.  80,  1890.) 

H0MB8TBA.D— DzOI.AItATI02(— TrIAI,—  COMMBIiTIIfa 
ON  INSTRCCTIONS — CCSTODT  OF  JCRT. 

1.  St.  Cal.  April  28, 1860,  p.  811,  |  1,  provides, 
infer  alia,  that  a  declaration  of  homestead  shall 
state  that  declarants  or  either  of  them,  ore  mar- 
ried, or,  if  not  married,  that  he  or  sbe  is  the  head 
of  a  family,  and  that  at  the  time  of  making  the  deo- 
laration  they,  or  either  of  them,  are  residing  on 
the  premises  with  tbeir  family,  or  the  person  un- 
der their  oare.  fieid,  that  a  declarattoD  is  insuffi- 
cient which  states  that  the  declarant  was  a  mar- 
ried man,  and  bod  been  In  possession  of  the  prem- 
ises for  a  speciAed  time,  but  fails  to  state  the  nat- 
ure of  the  possession,  or  that  either  he  or  his  Wife, 
with  the  family,  were  residing  on  the  premises  at 
the  time. 

2.  Svidence  Is  inadmissible,  in  connection  with 
such  defective  declaration,  to  prove  that  when  it 
was  made,  and  thereafter,  declarant  was  in  fact 
residing  on  the  premises  with  his  family,  and  that 
the  purchaser  from  him  took  the  premises  with 
knowledge  of  all  the  equities,  as  aci.:al  residence, 
without  a  sufficient  declaration,  is  ineffectual  to 
constitute  a  homestead. 

8.  As  the  object  of  the  act  is  to  disable  either 
spouse  from  voluntarily  alienating  the  premises, 
but  only  when  there  has  been  a  sufficient  declara- 
tion, in  the  absence  of  such,  a  deed  of  the  prem- 
ises, executed  by  both  husband  and  wife,  is  odmis- 
Bible  in  evidence  as  the  deed  of  the  husband  alone; 
the  wife's  signature  being  superSuous. 

4,  Evidence  that  the  wife's  signatnre  was  a 
forgery  is  immaterial  in  such  case. 

5.  it  is  discretionary  with  the  trial  court  to 
permit  counsel  to  read  to  the  jury,  and  comment 
on,  the  instructions  previously  settled  by  the  court. 

(J.  It  is  not  essential  that  a  special  oath  should 
be  administered  to  the  pei-son  in  charge  of  the  jury ; 
and  a  statement  that  he  was  an  ofiiuer  implies  that 
he  had  taken  his  oath  of  office,  which  is  a  suffloient 
qualification  for  that  purpose. 

Department  2.  Appeal  from  superior  court 
San  Bernardino  county;  Jahes  A.  Gibson, 
Judge. 

if.  T.  Moses  and  Charles  A.  Sumner,  for 
appellants.  Byron  Waters  and  Elmer  B, 
Rowell,  for  respondents. 
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Thornton,  J.  Ejectment.  Trial  by  a 
jury.  Verdict  and  judgment  for  defendants. 
PlaintifTs appeal  froni  the  judgment  and  order 
denying  their  motion  for  a  new  trial.  On 
October  14,  1862,  one  Mee,  \vho  at  that  time 
beld  ttie  title  to  the  Innd  in  suit,  conveyed  it 
to  George  Boreliam,  husband  of  plaintiff, 
Louise  Borebam .  It  was  admitted  that,  from 
the  day  tlie  foregoing  deed  bears  date,  up  to 
the  time  George  Borebam  left  San  Bernar- 
dino, (about  July  1,  1865),  be  and  his  family 
resided  on  tbe  land  sued  for.  Defendants 
claim  title  underadeed  purporting  to  be  exe- 
cuted  by  George  Borebam  and  plaintiff  Lou- 
ise Boreham,  his  wife,  to  J.  H.  Stewart,  dat- 
ed May  31, 1865.  "It  was  offered  by  defend- 
ants as  the  deed  of  George  Boreliam  only." 
Whatever  title  Stewart  took  by  this  deed 
passed  to,  and  vested  in,  the  defendants. 

On  the  trial,  plaintiffs  offered  in  evidence 
a  certifled  copy  of  a  paper  executed  by  George 
ik)rebam  on  November  4,  1862,  which  was 
duly  acknowledged  and  recorded  on  the  day 
just  above  named.  The  following  is  a  copy 
of  it:  "Know  all  men  by  these  presents,  that 
I,  George  Boreham,  of  tlie  county  of  San  Ber- 
nardino, state  of  California,  do  hereby  make 
and  declare  my  intention  to  use  and  claim 
the  following-described  premises  as  a  home- 
stead, to-wit,  [here  follows  a  description  of 
said  property],  which  sai<]  premises  was  con- 
veyed to  me,  by  Sydney  Mee,  by  deed  bearing 
date  tbe  fourteenth  of  October,  A.  D.  1862. 
together  with  all  the  appurtenances  thereun- 
to belonging;  and  1  do  further  declare  that  £ 
am  a  married  man  now,  and  have  been  since 
the  date  of  said  deed,  in  possession  of  said 
premises,  and  that  said  premises  are  worth 
lesIS  than  85,000.  In  witness  whereof,  1  have 
hereunto  set  my  band  and  seal  this  4th  day 
of  November,  A.  D.  1862,  at  the  city  of  San 
Bernardino.  [Signed]  George  Boreham. 
[Seal.]  Duly  acknowledged  and  recorded 
November  4, 1862."  Defendants  objected  to 
tbe  introduction  of  the  foregoing  paper  on  the 
grounds  that  it  was  not  a  declaration  of 
homestead;  that  it  was  immaterial,  irrelev- 
ant, and  incompetent,  void  on  its  face; 
that  it  did  not  state  that  the  declarant  was 
residing  on  the  premises  at  tbe  time  it  pur- 
ported to  have  been  made,  nor  that  he  was 
residing  thereon  witli  his  family;  and  that  it 
does  not  state  tbe  cash  value  of  the  property. 
Tbe  court  sustained  these  objections,  and 
excluded  the  declaration,  to  which  plain- 
tiffs reserved  an  exception.  The  plaintiffs 
again  offered  this  paper  in  evidence,  and  of- 
fered to  prove,  in  connection  with  it,  that  at 
the  time  the  same  was  made  and  recorded  the 
declarant  was  in  fact  residing  upon  tbe  prem- 
ises described  therein  with  his  family,  tilaim- 
ing  and  using  tbe  same  as  a  homestead,  and 
that  he  so  continued  to  reside  there,  witit  his 
family,  up  to  about  the  Isi  day  of  July,  1865, 
and  also  that  the  parties  defendant  acquired 
whatever  right,  title,  or  claim  they  had  to 
said  property  under  a  deed  from  J.  H.  Stew- 
art, and  with  knowledge  of  the  nature  and 
londition  of  said  Stewart's  title  and  equities 


in  the  premises,  and  also  that  J.  H.  Stewart, 
the  party  dealing  with  George  Boreham,  un- 
derstood and  believed  at  the  time  that  it  was 
a  valid  homestead,  and  dealt  with  him  as  if 
it  were  such,  and  required  that  in  the  pur- 
ported deed  of  said  land  from  Boreham  to 
Stewart  tbe  wife  of  Boreham  should  join, 
and  procure  some  one  to  personate  her,  and 
sign  her  name  to  such  deed;  all  of  which  was 
excluded  under  the  same  objections.  To  this 
ruling  the  plaintiffs  also  objected. 

The  paper  thus  excluded  from  evidence  was 
offered  as  a  declaration  of  homestead  made  by 
George  Boreham  under  the  act  of  April  28, 
1860.  St.  1860,  p.  311,  as  amended  by  tbe 
act  of  May  12,  1862,  p.  519.  The  act  of  1860 
was  an  amendment  of  the  act  of  April  21, 
1851,  which  latter  was  tbe  first  act  passed  in 
this  state  in  relation  to  a  homestead.  St. 
1851.  p.  296.  Under  this  act  it  was  held  that 
a  homestead  claim  could  not  be  created  by  the 
residence  of  the  husband  alone,  in  the  ab- 
sence of  the  wife  and  family.  Gambette  v. 
Brock,  41  Gal.  83,  and  cases  there  cited.  A 
material  modiflcation  of  this  act  was  made 
by  the  act  of  1860.  St.  1860,  p.  311.  Tliis 
latter  act  authorized  the  creation  of  a  home- 
stead by  either  husband  qr  wife,  or  other 
head  of  a  family.  Either  could  select  or  dedi- 
cate a  homestead  by  a  declaration  in  writing 
executed  and  recorded  as  provided  in  the  act. 
In  all  cases,  residence  on  the  land  was  re- 
quisite to  consummate  the  claim  of  home- 
stead. Gregg  V.  Bostwlck,  33  Gal.  220; 
Mann  v.  Rogers,  35  Cal.  316;  Gambette  v. 
Brock,  41  Cal.  83.  This  act  was  an  enabling 
act,  and  intended  so  to  be.  Tbe  provisions 
of  the  act  as  to  the  declaration  bad  to  be  com- 
plied with  in  order  to  make  such  a  selection 
and  dedication.  The  ability  to  protect  the 
property  claimed  as  a  homestead  from  sale  by 
forced  or  voluntary  alienation  did  not  arise 
unless  the  declaration  contained  the  requisites 
provided  for  in  the  act  of  1860.  This  act 
(first  section)  provides  what  tlie  declaration 
shall  contain.  "Said  declarations,"  the  act 
provides,  "shall  state  that  they,  or  either  of 
them,  are  married,  or,  if  not  married,  that  he 
or  she  is  the  head  of  a  family;  that  they,  or 
either  of  them,  as  the  case  may  be,  are  at  the 
time  of  making  such  declaration  residing 
with  their  family,  or  with  the  person  under 
their  care  and  maintenance,  on  the  premises, 
particularly  describing  said '  premises,  and 
that  it  is  their  intention  to  use  and  cluim  the 
same  as  a  homestead."  The  paper  offered  in 
this  case  as  a  declaration  of  homestead  is 
made  by  the  husband.  There  is  in  it  no 
statement  that  either  he  or  his  wife  was  at 
the  time-  residing  with  their  family  on  the 
premises.  The  statement  that  he  was.then  a 
married  man,  and  had  been  since  the  14th  of 
October,  1862,  in  possession  of  the  premises, 
is  not  equivalent  to  the  required  statement  of 
residence.  The  declarant  might  have  been 
in  possession  by  his  tenant,  or  might  have 
been  in  actual  possession  of  the  land  while 
his  family  were  residing  elsewhere.  The 
paper  was  manifestly  insufficient  as  a  decla- 
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ration  at  homestead,  and  the  court  did  not 
err  in  excluding  it. 

^or  ilid  it  err  in  ruling  out  the  other  mat- 
ters offered  in  connection  with  a  further  offer 
of  the  so-called  "decl.iration  of  homestead." 
Nothing  could  make  the  premises  a  valid  pro- 
tected homestead  without  such  a  declaration 
as  the  statute  required.  Actual  residence  on 
the  land  would  not  so  make  it,  in  the  absence 
of  a  sufficient  declaration.  A  declaration 
sufficient  in  form  witliout  residence,  and  resi- 
dence without  a  suflicit-.it  declaration,  are 
alike  ineffectual  to  constitute  the  homestead. 
The  court  did  not  err  in  any  of  the  rulings 
above  stated. 

It  is  argued  by  counsel  for  plaintiffs  that 
the  declaration  is  required  only  to  protect  the 
land  claimed  as  a  homestead  from  forced  sale. 
The  act  cannot  be  so  construed,  nor  has  it 
ever  been  so  construed.  It  is  manifest,  from 
the  perusal  of  the  act,  that  it  was  to  disable 
either  spouse  from  makinga  voluntary  alien- 
ation of  the  land,  but  only  when  a  sufficient 
declaration  was  made.  If  there  was  no  suffi- 
cient declaration,  the  power  of  tlie  husband 
to  alienate  the  land,  of  his  own  will,  re- 
maln(*d  unimpaired. 

The  court  did  not  err  in  allowing  the  de- 
fendants to  offer  the  deed  of  George  Boreham 
to  Stewart  as  the  deed  of  George  alone.  If  it 
was  signed  by  the  wife  of  Boreimm,  it  was 
not  error.  As  we  iiave  seen,  Boreham,  (the 
hust)and,)  there  toeing  no  homestead,  was 
competent  to  convey  the  land.  The  siguature 
of  I)i8  wife  was  a  mere  superliuity,  and  im- 
ported no  efficacy  whatever  to  the  <leed.  Her 
signature  conveyed  no  title.  This  conten- 
tion comes  with  a  i>ad  grace  from  plaintiffn, 
who  cliiiined  on  the  trial,  and  offered  to  show, 
that  Louise  Boreham's  signature  to  the  deed 
was  a  forgery.  Granted  that  such  signature 
Was  a  forgery,  the  deed  liad  still  the  genuine 
signature  of  the  huslmnd.  which  was  all  that 
Wiis  required  to  pass  tlie  title  to  the  land  con- 
veyed hy  it.  It  follows  from  the  above  that 
the  court  did  not  err  in  excluding  testimony 
to  show  that  the  signature  of  Louise  to  the 
deed  was  forged.  It  would  have  been  a  waste 
of  time  to  listen  to  such  testimony,  which 
would  have  been  entirely  irrelevant  to  any  is- 
sue in  the  case. 

There  was  no  error  in  the  refusal  of  the 
court  to  give  the  instruction  No.  6  requested 
by  the  plaintiffs,  nor  did  the  court  err  in  giv- 
ing instructions  2,  3,  4,  5. 

In  the  course  of  his  argument,  Byron  Wa- 
ters, Esq.,  of  counsel  for  defendants,  read  to 
the  jury,  and  commeuted  on,  the  instructions 
previously  settled  by  the  court.  To  this  con- 
duct of  counsel  plaintiffs  objected,  and,  on 
its  permission  by  tiie  court,  excepted.  This 
course  was  entirely  within  the  discretion  of 
the  court,  and,  as  there  was  no  abuse  of  dis- 
cretion in  permitting  it,  this  court  Hnds  no 
error  in  it. 

After  the  charge  to  the  jury  had  been  given, 
it  (tlie  jury)  was  given  in  charge  of  an  officer, 
and  retired  for  deliberation.  It  appears  in 
the  statement  that  this  officer  was  not  sworn. 


apd  that  the  plaintiffs  excepted  to  this  conduct 
of  the  court.  The  officer  must  have  taken  bis 
oath  of  office.  To  this  extent  he  was  a  sworn 
officer,  and  bound  by  bis  oath.  The  mere 
statement  that  the  person  who  took  charge  of 
the  jury  was  an  officer  implied  that  he  had 
feiken  his  oath  of  office;  for  without  having 
taken  such  oath  he  would  not  have  been 
an  officer.  It  is  consistent  with  what  appears 
in  the  statement  that  the  jury  were  put  in 
charge  of  the  sheriff.  Though  it  is  usual 
to  put  the  jury,  retiring  to  deliberate,  in 
charge  of  an  officer,  to  whom  a  special  oath 
Is  administered  in  regard  to  the  discharge  of 
his  duties  while  so  in  charge,  we  know  of  no 
law,  and  we  have  been  referred  to  none, 
which  requires  it.  The  Code  of  Civil  Pto- 
i  cedure,  in  the  chapter  in  regard  to  tlie  trial 
by  jury,  contains  no  such  requirement.  Its 
provisions  seem  to  Imve  been  framed  under 
the  idea  that  the  official  oath  was  sufficient. 
We  so  regard  it,  leaving  it  to  the  superior 
courts  to  administer  a  special  oath  or  not.  aa 
they  may  think  proper  under  the  circum- 
stances. The  record  is  free  from  error.  Judg- 
ment and  order  affirmed. 

We   concur:     MoFarland,  J.;  Sbarp- 
8TEIN,  J. 


(SI  Cal.  30) 

Johnston  o.  McDcffee  et  al.     (No. 
13,399.) 

(Supreme  Court  of  Cali/omia.    Jan.  80, 189a) 

MORTOAOBB— F0KBCI.O9nRE  —  PaBTIES— DePOSITIOS 

OF  Pabtt. 

1.  Under  a  joint  mortgaf^  executed  to  secure 
two  several  notes,  one  of  the  joint  mort^gees, 
who  purchases  the  mortgaged  land,  acquires  the 
legal  title  subject  to  the  lien  of  the  mortgage,  and 
is  a  proper  party  defendant  in  an  action  of  fore- 
closure by  the  other  mortgagee's  assignee. 

2.  Plaintiff's  deposition  is  adnilssiblQ  In  evi- 
dence where  he  Is  absent  from  the  county,  and  one 
of  his  counsel  testiflos  that  he  knows  of  no  other 
witness  in  the  county  by  whom  certain  facts  csa 
be  proven. 

S.  Under  Code  Civil  Proc.  ft  3081,  iS084,  relating 
to  depositions,  a  plaintiff's  deposition  Is  admissible 
in  evidence  though  he  is  present  at  the  trial,  and 
though  other  witnesses  are  present  by  whom  be 
could  have  proved  the  same  facts,  as  the  exception 
in  the  statute  excluding  the  deposition  when  the 
witness'  presence  can  be  procured  relates  to  an- 
other kind  of  witness. 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  county;  James  A. 
GiB.soN,  Judge. 

Charles  B.  Oraft,  for  appellant.  Harris 
lb  Qregg,  for  respondent. 

TnouNTON,  J.  Action  to  foreclose  a  mort- 
gage executed  by  one  Winters  to  Jameson 
and  defendant  McDuffee  to  secure  two  notes, 
one  to  Jameson  and  the  other  to  McDuffee. 
Tlie  mortgage  is  joint,  and  the  notes  are  sev- 
eral, as  stated  alHive.  Jameson  assigned  his 
note  and  the  mortgage  to  secure  it  to  the 
plaintiff,  Johnston.  McDuffee,  after  the  ex- 
ecution of  the  notes  and  mortgages,  and  be- 
fore this  action  was  brought,  purciiused  of 
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the  mortgagor,  Winters,  the  mortgaged  prem- 
ises, a  conveyance  of  wiiich  was  execuUnl  to 
him  by  Winters.  By  his  purchase  of  the 
equity  of  redemption  of  Winters,  McDufTee 
became  the  holder  of  the  legal  title.  He 
stood  in  Winter's  place  in  regard  to  the  land 
mortgaged.  McDufCee  was  made  defendant, 
and  properly  made  a  defendant,  as  the  pur- 
chaser of  the  mortgaged  property  from  Win- 
ters. As  such  purchaser,  be  came  in  by  title 
subsequent,  and  subject  to  the  lien  of  the 
znortgHge.  There  was  judgment  of  foreclos- 
ure against  all  the  defendants.  McDu&ee 
only  appeals. 

It  is  argued  that  McDufFee  is  improperly 
such  a  defendant.  We  do  not  agree  to  this, 
for  the  reason  above  given.  For  the  Siime 
reason,  the  complaint  states  a  cause  of  action 
against  him.  The  property  is  described  in 
the  complaint  by  reference  to  the  mortgage, 
which  is  appended  to  the  complaint  as  an  ex- 
hibit, and  made  a  part  of  it.  Emeric  v.  Tarns, 
6  Cal.  156.  The  mortgage  sufBciently  de- 
scribes the  mortgaged  premises.  When  the 
plaintiff  offered  tliu  mortgage  in  evidence,  no 
objection  was  made  to  it.  It  is  not  specified 
in  any  way  that  tlie  findings  are  not  susta.ned 
by  the  evidence. 

The  plaintiff  offered  in  evidence  his  own 
deposition  taken  in  the  case.  It  does  not  ap- 
pear to  have  been  taken  otherwise  tlian  in 
accordance  with  law.  The  defendant  Mc- 
DufFee objected  to  the  offer  of  this  deposition 
on  the  ground  that  it  did  not  appear  that 
plaintiff  was  absent  from  the  county  of  ban 
Bernnrdino,  where  the  case  was  tried,  and 
upable  to  l>e  present  at  the  trial,  and  on  the 
further  >rround  that  it  did  not  appear  but  that 
the  facts  sought  to  be  proven  by  the  deposi- 
tion could  be  proved  by  other  witnesses. 
The  court  overruled  these  objections,  and 
the  defendant  excepted.  It  was  proven  to 
the  court  that  the  witness  was  absent  from 
the  county,  and  there  was  the  testimony  of 
one  of  plaintiff's  counsel  that  he  knew  of  no 
other  witness  in  the  county  by  whom  the 
facts  might  be  established,  or  could  be  prov- 
en. In  fact,  neither  gi'ound  of  objection  is 
maintainable.  The  plaintiff  had  the  right, 
under  the  statute,  to  read  the  deposition, 
though  he  had  been  present  at  the  trial,  and 
though  other  witnesses  liad  been  present  by 
whom  he  could  have  proved  the  same  facts. 
Such  is  the  legal  meaning  of  the  statute. 
CJode  Civil  Proc.  §  2021.  The  only  case  in 
which  the  presence  of  the  witness  whose  depo- 
sition has  been  taken  is  required  is  under  the 
sixth  subdivision  of  section  2021.  supra,  which 
does  not  concern  us  here,  as  it  relates  to  a 
different  sort  of  witness.  The  presence  of  a 
party  whose  deposition  has  been  taken  is 
never  required,  and  the  deposition  may  be 
reaij  on  the  trial  by  either  party,  though  he  is 
in  court  when  it  is  read.  Id.  §g  2034,  2021. 
The  judgment  is  supported  by  the  findings. 
Though  McDuffee's  rights  as  mortgagee 
might  have  been  protected  by  taking  the  prop- 
er steps  to  bring  them  before  the  court,  the 
record  before  us  is  not  in  a  shape  that  pre- 


sents them.    There  is  no  error  in  the  record. 
Judgment  and  order  afflrmed. 

We   concur:    McFarland,    J.;   Shakp- 
STEIN,  J. 


(83  Cal.  18) 

Vauohn  et  al.  V.  Calikorxia  Cent.  By. 
Co.    (No.  13,183.) 

{.Supreme  Court  cf  CaUfwmia.  laa.  30, 1890.) 
Nboliobnob  of  Mabtbb. 
In  an  action  against  a  railroad  company  for 
the  alleged  negligent  killing  of  one  of  defendant's 
employes,  it  appeared  that  deceased  was  sent  oat, 
with  others,  on  a  construction  train,  to  find  wash- 
outs and  repair  the  track;  that  he  knew  the  pur- 
pose for  whioh  the  train  started;  and  that  he  was 
Killed  by  the  wrecking  and  ditching  of  the  train  at 
one  of  the  washouts.  The  compMnt  was  drawn 
on  the  theory  that  defendant's  servants  in  charge 
of  the  train  were  incompetent,  and  that  defendant 
was  negligent  in  'selecting  them.  Held,  that  spe- 
cial fladings  by  the  jury  that  the  company  exer- 
cised ordinary  care  and  prudence  in  selecting  the 
servants,  and  that  the  accident  was  not  proximately 
caused  by  the  negligence  of  any  of  them,  are  in 
conflict  with  a  general  verdict  in  plaintiffs'  favor, 
which  cannot  be  allowed  to  stand. 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  county;  Henky  M. 
Willis,  Judxe. 

A.  Brunxvn,  Chqs.  R.  Redick,  and  Brous- 
aeau  it  Hatch,  for  appellant,  tstephenson  t& 
Harris  and  Byron  Waters,  for  respondents. 

McFarland,  J.  Pierce  B.  Vaughn,  a 
young  man  about  27  years  old,  was  k  lied  by 
an  accident  on  the  railroad  of  the  corporation 
defendant;  and  this  action  was  brouglit  by 
his  father  and  moi'her  (iis  heirs)  to  recover 
damages  for  his  death,  under  section  377, 
Code  Civil  Proc.  The  verdict  and  judgment 
went  for  plaintiffs.  Defendant  appeals  from 
the  judgment,  and  from  an  order  denying  a 
new  trial.  The  jury,  in  addition  to  a  general 
verdict,  returned  answers  to  a  large  number 
of  special  issues  submitted  to  them;  and  ap- 
pellant contends  (among  numerous  other 
points)  that  the  general  verdict  is  in  conflict 
with  the  fln<lings  on  the  special  issues,  and 
tlierefore  cannot  stand.  We  think  appellant 
right  in  this  contention.  Paragraph  4  of 
the  complaint  is  as  follows:  "That  on  Jan- 
uary 4,  1888,  said  Pierce  B.  Vaughn,  while 
so  engaged  in  such  service  of  the  defendant, 
was  being  carried  upon  a  work-train  of  de- 
fendant upon  such  railway,  in  this  county, 
when,  owing  to  the  negligent  and  defective 
manner  in  which  the  track  and  road-bed  of 
such  railway  had  been  originally  constructed 
and  subsequently  maintained  by  said  defend- 
ant, and  at  a  point  about  one  mile  west  of 
North  Cucainonga  station,  the  said  road-bed 
was  and  bad  been  for  many  hours  before,  for 
a  distance  of  thirty  feet  along  the  track, 
washed  out,  and  by  the  negligence  of  the  de- 
fendant the  same  was  so  allowed  to  remain, 
in  an  unsafe  condition,  till  the  accident  com- 
plained of  occurred."  Paragraph  5  is  as  fol- 
lows: "That,  notwithstanding  said  unsafe 
condition  of  said  track,  the  defendant,  with- 
out exercising  any  care  in  theruaningof  said 
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train,  and  without  exercising  any  care  to  dis- 
cover tlie  unsafe  condition  of  its  track,  and 
by  its  negligence  in  the  running  of  said  train 
at  a  reckless  and  fast  rate  of  speed  along  and 
over  said  defective  track,  ciiused  said  train  to 
be  wrecked  and  ditched  at  such  washout, 
thereby,  without  any  fault  on  the  part  of  said 
Vaughn,  causing  said  Vaughn  to  be  instantly 
killed." 

An  amendment  to  the  complaint  contains 
the  following  averments:  "(8)  That  at  the 
time  of  said  wreck,  and  of  the  killing  of  said 
Vaughn,  and  continuously  for  more  than  ten 
days  prior  thereto,  James  McKennk  was  the 
section  foreman  uf  the  defendant;  and  in  that 
capacity  had  charge  of  the  defendant's  rail- 
road track  and  rowl-bed  where  said  washout 
and  wreck  occurred,  and  for  several  miles 
along  the  track  on  each  side  thereof,  but  that 
he  was  neither  properly  qualified  nor  compe- 
tent, nor  WHS  sufficiently  skillful,  to  perform 
his  duties  as  such  section  foreman,  and  the 
defendant  neglected  to  use  ordinary  care  in 
selecting  him  as  such  section  foreman.  (9) 
That  Edson  Long  was  the  conductor  of  said 
train  at  the  time  it  was  wrecked;  but  he  was 
neither  properly  qualified  or  competent,  nor 
of  sufficient  skill,  to  perform  his  duties  as  such 
conductor,  and  the  defendant  neglected  to 
use  ordinary  care  in  selecting  him  as  such  con- 
ductor. (10)  That  at  the  times  aforesaid  A. 
Jones  WiW-  the  engineer  of  the  said  work- 
train,  but  he  was  neither  properly  quali6ed 
or  competent,  nor  of  sufficient  skill,  to  per- 
form his  duties  as  such  engineer,  and  the  de- 
fendant neglected  to  use  ordinary  care  in  se- 
lecting him  as  such  engineer. " 

It  is  apparent  that  the  gist  of  the  alleged 
cause  of  action  lies  in  the  averments  contained 
in  said  paragraph  5  of  the  complaint,  and  in 
the  matters  averred  in  the  amendment,  and 
that  the  theory  of  the  pleader  was  that  appel- 
lant was  liable  in  damages  on  account  of  the 
carelessness  with  wliich  the  train  was  run, 
the  incompetency  and  misconduct  of  the  em- 
ployes, and  the  want  of  care  of  appellant  in 
employing  them;  and  the  reason  of  this  is 
quite  apparent,  when  we  look  at  the  history 
of  the  accident.  The  train  on  which  deceased 
was  killed  was  not  a  passenger  train;  neither 
was  it  a  work  or  construction  train,  traveling 
on  ordinary  business.  The  facts  were  that 
during  a  rainy  and  stormy  time  news  came  to 
the  office  of  the  defendant  at  San  Bernardino 
of  breaks  and  washouts  along  the  line  of  the 
road,  and  this  particular  construction  train 
was  sent  out  for  the  express  purpose  of  find- 
ing washouts,  and  repairing  the  road  at  points 
where  such  washouts  should  be  found.  The 
deceased  was  a  co-employe  of  defendant  with 
the  other  persons  on  the  train,  and  he  knew 
all  the  facts,  and  the  purpose  for  which  the 
train  started.  He  therefore  took  the  extra- 
hazardous risks.  It  would  therefore  have 
been  difficult  (we  do  not  say  Impossible)  to 
have  rested  a  cause  of  action  for  damages  for 
personal  injury  upon  the  mere  fact  alone  that 
the  managers  of  the  train  found  what  they 
were  seeking,  viz.,  a  washout,  and  went  into 


it  without  any  carelessness  on  the  part  of 
anylxMly.  The  fact  that  the  road  had  not  been 
constructed  as  thoroughly  as  it  should  have 
been  at  the  place  where  the  washout  occurred, 
cuts  but  little  figure,  because  it  was  evident 
from  the  start  that  the  breaks  would  be  most 
likely  to  be  found  at  the  weakest  points.  At 
all  events,  the  complaint  goes  upon  the  theory 
that  the  injury  was  caused  by  the  reckless 
speed  with  which  the  train  was  allowed  to 
approach  the  washout,  and  the  negligence  and 
misconduct  of  the  company's  employes  at  the 
time  of  the  accident,  and,  to  avoid  the  rule 
that  damages  cannot  be  recovered  for  injuries 
caused  by  the  negligence  of  a  co-employe,  the 
complaint  avers  the  incompetency  of  the  em- 
ployes, and  defendant's  want  of  care  in  em- 
ploying them.  But  the  jury,  by  its  findings 
on  the  special  issues,  expressly  negatives  sdl 
negligence  on  the  part  of  any  person  at  the 
time  of  the  accident,  and  exoneratos  defend- 
ant from  any  want  of  care  in  selecting  its 
employes.  To  the  following  questions  the 
following  answers  were  given  by  the  jury: 
"Were  the  engine-man  and  conductor  in 
charge  of  defendant's  train  exercising  ordi- 
nary care  in  the  running  of  the  train  at  the 
time  of  the  accident?  Answer.  Yes.  Did 
the  defendant  exercise  ordinary  care  and  pru- 
dence in  the  selection  of  its  employes  hav- 
ing charge  of  its  trains?  A.  Yes.  Did  de- 
fendaitt^xercise  ordinary  care  and  prudence 
in  the  seieetit<'Q  of  its  conductor,  and  persons 
having  chargelind  supervision  of  its  road* bed 
and  track?  4.^res.  Was  the  proximate 
cause  of  the  accident  the  negligence  of  any 
such  servant.  If  so,  *hich  one?  A,  No." 
With  these  issues  thus  found,  there  was  noth- 
ing left  of  the  complaint  and  the  evidence  to 
warrant  the  general  verdict"- for  plaintiff, 
which  was  for  the  very  large  suto,  under  the 
circumstances,  of  $10,000. 

It  is  to  be  ot)served,  also,  that  pai^  of  these 
special  findings  seem  to  be  in  confl:ct  il(ith  the 
averments  and  admissions  of  the  ple^ngs. 
The  complaint  avers  that  the  section  fortl^an 
was  not  qualified  or  competent  to  discharg^ds 
duties,  and  the  answer  admits  this,  and  ^- 
firmatively  alleges  that  his  negligence,  etc.,,_ 
caused  the  accident;  and  yet  the  jury  found' 
against  the  negligence  of  any  servant.  The 
judgment  and  order  are  reverseil,  and  the 
cause  remanded  for  a  new  trial. 

I  concur:    Sbarpstjcin,  J. 

Thobnton,  .J.  1  concur  in  the  judgment. 
I  think  the  pleader  in  the  complaint  counts 
on  the  negligent  and  defective  manner  in 
which  the  track  was  originally  constructed, 
and  subsequently  maintained,  as  well  as  on 
other  acts  of  negligence  by  the  defendant. 
For  negligence  in  constructing  and  maintain- 
ing its  track,  an  employe  can  recover  against  \ 
a  railway  company.  Trask  v.  Railroad  Co., 
63  Cal.  96.  But  in  this  case  the  deceased, 
Vaughn,  went  out  on  a  train  sent  for  the 
purpose  of  repairing  the  track,  which  had  been 
damaged  by  washouts  caused  by  a  severe 
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storm,  which  had  a  short  time  preyiously  oc- 
curred. He  knew  the  train  was  sent  oat  for 
tliis  purp<>se,  and  on  an  errand  of  Aansfer. 
By  going  on  tliis  tniln,  he  accepted  the  risks 
incident  to  its  passage  over  tlie  track.  Under 
these  circumstances,  I  cannot  see  how  the 
plaintiffs  can  recover. 


(82  Cal.  533) 

Smith  b.  Taylor.    (No.  13.421.) 
{Supreme  Court  qf  California.    Jan.  18, 1890.) 

Vbjidob  ahd  Vesdee— Thb  Contbact— Title- 
Specific   PERFOBMANCB— PLEADINrf —  EVIDESCB 

— ^Findings. 

1.  Where  a  written  contract  for  the  sale  of 
land  oontaina  a  Btipulatioa  that  the  money  paid 
thereunder  shall  be  refunded  if  the  abstract  of  title 
to  be  furnished  by  the  vendor  does  not  show  e^ood 
title  in  him,  evidence  of  the  groundlessness  of  the 
<:laims  of  persons  whom  the  abstract  shows  to  be 
asserting  title  adverse  to  the  vendor  is  inadmissi- 
ble in  an  action  to  recover  the  installments  paid. 

2.  Evidence  that,  on  the  vendee's  refusal  to 
receive  a  "certificate"  of  title,  it  was  agreed  that 
the  vendor  should  furnish  an  abstract  instead, 
which  was  to  be  referred  to  a  lawyer  for  examina- 
tion, does  not  show  a  change  of  the  terms  of  the 
written  contract. 

8.  Where  the  written  contract  is  that  the  ven- 
dee should  take  the  land  subject  to  a  specified 
mortgage,  evidence  that,  when  the  contract  was 
executed,  he  knew  of  the  existence  of  other  in- 
cumbrances, and  that  there  was  a  parol  agreement 
as  to  how,  when,  and  by  whom  they  were  to  be 
paid  off,  is  inadmissible.'BS  Civil  Code  Cal.  i  163.5, 
provides  that  when  the  parties  to  a  contract  re- 
duce it  to  writing  the  writing  supersedes  all  other 
agreements  between  tbem  on  that  subject. 

4.  Where  a  written  contract  for  the  sale  of 
land  has  ceased  and  determined  by  its  own  terms, 
and  the  acts  of  the  parties  under  it,  a  subsequent 
oral  agreement  that  a  sale  should  be  concluded  on 
the  vendor's  quieting  title  against  all  adverse 
claimants  is  void  under  the  statute  of  frauds.  Civil 
Code  Cal.  $  1624. 

5.  Even  if  regarded  as  a  modification  of  the 
written  contract,  the  oral  agreement,  being  unex- 
ecuted, is  void,  under  section  169S. 

6.  While  ordinarily,  when  it  is  alleged  that 
two  parties  entered  into  nn  agreement  for  the  sale 
«f  land,  it  will  be  assumed,  if  nothing  else  appears, 
that  the  agreement  is  in  writing,  yet  that  assump- 
tion will  not  be  made  in  favor  of  a  cross-complaint 
for  specific  performance  of  a  land  contract  con- 
taining stipulations  that,  by  his  answer  in  the 
same  cause,  defendant  declares  to  have  rested  in 
paroL 

7.  Where  a  cross-complaint  by  a  vendor  for 
specific  performance  of  a  contract  for  the  sale  of 
land  fails  to  show  that  he  has  tendered  a  deed  con- 
veying the  title  he  has  agreed  to  convey,  or  that 
he  is  in  a  condition  to  convey  such  a  title,  and 
also  fails  to  allege  how  or  when  conveyance  of  title 
is  to  be  made,  or  how  deferred  payments  are  to  be 
aecvired,  it  is  not  prejudicial  error  to  allow  the 
withdrawal  of  a  demurrer  for  want  of  facts,  and 
for  ambiguity  and  uncertainty,  and  the  filing  of  a 
second  demurrer  on  the  same  grounds,  but  adding 
further  specifications  of  ambiguity  and  uncei^ 
tainty. 

8.  Where  a  party  makes  no  request  for  leave 
to  amend  a  defective  pleading,  it  is  not  error  for 
the  court,  on  making  an  order  sustaining  a  demur- 
rer thereto,  to  omit  to  say  anything  about  leave  to 
amend. 

9.  Where  the  ultimate  facts  found  by  the  court 
are  sufflclent  to  sustain  the  judgment  entered,  it  is 
not  prejudicial  error  for  the  court,  before  entry  of 
judgment,  to  file  a  second  set  of  findings,  practi- 
cally a  copy  of  the  first,  but  contoining  additional 
probative  facts  not  necessary  to  be  found. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  W.  P.  Wadb, 
Judge. 


Action  by  W.  M.  Smith  agafnst  J.  M.  Tay- 
lor to  recover  $500.  the  first  installment  of 
the  purchase  price  of  land  agreed  to  be  con- 
veyed to  plaintiff  by  defendant.  Defendant 
answered,  and  also  tiled  a  cross-complaint  for 
specific  performance.  Judgment  for  plain- 
tiff, from  which,  and  an  order  denying  a  new 
trial,  defendant  appeals. 

Lee  *  Beott,  for  appellant.  Owens  i£  Wood- 
toard,  for  respondent. 

Fox,  J.  Judgment  for  plaintiff;  motion 
for  new  trial  denied;  and  defendant  appeals 
from  both  judgment  and  order.  The  com- 
plaint is  in  three  counts.  The  first  is  for  the 
recovery  of  $500,  money  paid  on  account  of 
tlie  purcliase  of  an  interest  in  certain  lands 
under  an  agreement  that  if,  upon  examina- 
tion of  abstract,  it  was  foimd  that  title  was  not 
good,  the  money  was  to  be  refunded,  and  al- 
leging that  upon  such  examination  it  was 
found  tliat  the  title  was  not  good;  tlie  second, 
upon  the  common  count  for  money  had  and 
received;  and  the  third,  for  the  recovery  of 
the  same  money  upon  an  alleged  parol  agree- 
ment to  repay  the  same,  and  rescind  tlie  con- 
tract mentioned  in  the  first  count.  Upon  the 
trial  the  claim  under  the  third  count  was 
abandoned,  and  no  findings  are  presented  on 
the  issues  presented  by  said  third  count,  and 
the  answer  thereto. 

The  answer  admits  of  making  of  the  con- 
tract set  out  in  the  complaint,  and  the  re- 
ceipt of  the  6500  on  account  of  the  same,  but 
contains  numerous  denials  going  to  the  legal 
effect  and  meaning  of  the  contract,  and  then 
proceeds  to  deny  that  the  title,  as  shown  by 
the  abstract  furnished  by  defendant,  was  de- 
fective, and  alleges  that  such  title  was  gocxl 
and  valid,  and  follows  with  a  statement  of 
the  facts  shown  by  the  abstract,  upon  which 
defendant  says  plaintiff  bases  the  claim  that 
said  title  was  not  good,  and  to  claim  there- 
from that  the  objections  made  by  plaintiff 
were  groundless;  also,  sets  out  that  as  to  cer- 
tain incumbrances  found  to  exist  upon  tlie 
property,  other  than  the  one  provideid  for  in 
the  written  contract,  they  were  known  to 
the  plaintiff  at  the  time  of  the  contract,  and 
that  in  regard  to  them  certain  oral  agree- 
ments were  made  that  are  not  set  out  in 
tlie  written  agreement.  Defendant  further 
alleges  that  after  tlie  making  of  the  written 
agreement,  and  tlie  delivery  and  examina- 
tion of  the  abstract,  a  certain  parol  agree- 
ment was  made  between  the  parties,  under 
which  the  defendant  was  to  quiet  his  title 
against  certain  adverse  claimants,  or  parties 
who  seemed  to  be  such,  and  tliat  upon  tiiis 
being  done  the  sale  should  be  completed  as 
contemplated  in  'the  original  and  written 
agreement,  and  that  he  (defendant)  had  duly 
performed  the  conditions  of  this  subsequent 
parol  agreement  on  his  part.  His  answer  to 
the  second  and  third  counts  of  the  complaint 
consists  of  denials  putting  in  issue  tlie  allega- 
tions of  the  complaint  in  that  behalf.  De- 
fendant also  filed  a  cross-complaint,  setting 
out  that  on  the  31st  day  of  December,  1887, 
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which  was  the  date  of  the  written  agreement 
set  out  in  plaintiff's  complaint,  plaintiff  and 
defendant  made  and  entered  into  an  agree- 
ment for  the  sale  by  defendant  to  plaintiff  of 
a  certain  interest  in  certain  lands  which  de- 
fendant alleges  are  the  same  as  those  men- 
tioned in  the  agreement  sued  upon,  although 
they  are  differently  arid  more  specifically  de- 
scribed, the  terms  of  which  agreement  he 
sets  out  in  said  cross-complaint.  These  terms 
are  a  combination  of  those  given  in  the  writ- 
ten agreement,  and  of  the  otiier  matters  which 
in  his  answer  he  alleges  were  understood,  and 
rested  in  pnrol,  at  the  time  of  making  the  writ- 
ten agreement.  He  then  further  sets  out  the 
furnishing  of  an  abstrait  of  title,  the  dis- 
covery of  the  alleged  defects  of  title,  and 
avers  that  within  15  days  after  furnishing 
the  abstract  plaintiff  notified  him  of  the  de- 
fects discmered,  but  (hat  he  still  elected  to 
purchase  the  property,  but  re<|uired  the  de- 
fendant to  quiet  the  title,  and  then  follows 
with  allegations  as  to  the  subsequent  agree- 
ment to  quiet  title,  performance  on  his  part, 
etc.,  as  already  set  out  in  his  answer,  and 
prays,  practically,  for  specific  performance 
of  this  agreement. 

It  is  not  pretended  in  this  cross-complaint 
that  any  part  of  the  agreement  upon  which 
it  was  based  was  in  writing;  but,  on  the  con- 
trary, it  is  expressly  stated  that  the  part  of  it 
which  is  claimed  to  have  been  made  after  the 
examination  of  the  abstract  was  verbal. 
While,  ord.narily,  it  may  be  true  that  when 
it  is  alleged  that  two  parties  entered  into  an 
Agreement  for  the  sale  of  lands,  if  nothing 
else  appears,  it  will  be  assumed  that  the 
agreement  was  in  writing,  it  can  hardly  be  so 
in  this  case,  where  the  defendant  in  his  plead- 
ing refers  to  another  agreement  made  be- 
tween the  same  parties  at  the  same  time, 
which  was  confessedly  in  writing,  and  then 
proceeds  to  set  out  a  different  agreement, 
which  he  declares  was  made  in  reference  to 
the  same  property,  and  containing  stipula- 
tions, as  a  |Mirt  thereof,  which  by  his  answer 
in  the  same  cause  he  declares  did  rest  in 
parol. 

This  cross-complaint  was  demurred  to  for 
want  of  facts,  and  also  for  ambiguity  and 
uncertainty,  and  afterwards,  and  before  (he 
demurrer  came  on  for  hearing,  the  plaintiff, 
by  leave  of  the  court,  filed  a  second  demurrer, 
which  was  in  effect,  though  not  so  entitled, 
an  amended  demurrer,  made  on  the  same 
grounds  as  the  original  one,  but  adding  other 
specifications  of  ambiguity  and  uncertainty. 
In  due  tim-'  these  demurrers  were  argued  and 
sustained,  when  the  defendant  excepted  to  the 
ruling  of  (he  court  permitting  the  said  sec- 
ond demurrer  to  be  tiled,  and  also  to  the  rul- 
ing of  the  court  sustaining  said  demurrers. 
This  part  of  the  case  is  brought  up  on  a  sepa- 
rate bill  of  exceptions,  and  these  rulings  ar& 
relied  upon  us  errors  on  this  appeal.  With- 
out passing  upon  the  question  of  whether  a 
demurrer  is  a  pleading  which  the  party  has  a 
right  to  amend  of  course,  or  by  leave  of  court, 
or  nut,  it  is  sufficient  to  say  that  in  this  case, 


if  error  was  committed,  it  was  not  prejudi- 
cial; for,  in  our  opinion,  either  demurrer  was 
sufficient  in  form  and  substance,  and  an  or- 
der sustaining  either  of  those  demurrers  to 
the  cross-complaint  was  not  erroneous.  The 
cruss-complnint  did  not  state  facts  suflicient 
to  entitle  the  defendant  to  the  atfirm.'itive  re- 
lief sought,  even  assuming  that  the  agree- 
ment for  the  sale  of  lands  mentioned  in  it 
was  in  writing,  and  not,  therefore,  void  im- 
der  the  statute  of  frauds.  Under  the'  facts 
stated,  the  defendant  could  not,  even  if  so 
commanded  by  the  court,  specltically  perform 
the  terms  of  that  agi-eement  on  bis  pai-t.  He 
was  not,  therefore,  entitled  to  a  decree  for 
specific  perfuruiance  against  the  plaintiff. 
The  cross-complaint  failed  to  show  that  the 
defendant  liad  tendered  the  deed  conveying 
the  title  which  he  had  agreed  to  convey,  or 
that  he  was  in  a  condition  where  he  could 
convey  such  a  title.  It  showed  affirmatively 
that  the  abstract  did  notshow  good  tiile,  and 
did  nut  show  that  he  had  made,  or  could 
make,  it  giKxl.  It  was  also  indefinite,  am- 
biguous, and  uncertain,  in  that  it  did  not  al- 
lege as  to  how  or  when  conveyance  of  title 
was  to  be  made;  also,  as  (o  how  the  deferred 
payments  were  to  be  evidenced  or  secured; 
also,  as  to  the  assumption  of  mortgages.  It 
is  a  well-settled  rule  that  if  the  contract  is 
vngue  and  uncertain  thecourt  willuotdecree 
a  spncific  performance,  but  will  leave  the 
party  to  his  remedy  at  law.  See  Atrard  v. 
Valencia,  39  Cal.  301,  and  the  oases  there 
cited;  also,  8turgis  v.  Galindo,  59  Cal.  28; 
Magee  v.  McManus,  70  Cal.  553, 12  Pac.  Rep. 
451. 

It  was  not  error,  in  making  the  order  sus- 
taining said  demurrer,  to  omit  to  say  any-- 
thing  about  leave  to  amend,  as  the  defendant 
did  not  ask  for  such  leave,  or  for  any  order 
on  that  subject. 

On  the  issues  frauied  by  the  complaint  and 
answer,  the  case  was  tried  before  the  court 
without  a  jury,  and  the  court  found,  among 
other  things,  that  on  the  31st  day  of  Decem- 
ber, 1887,  the  defendant  entered  into  a  con- 
tract in  writing  with  the  plaintiff,  which  is 
in  the  following  words  and  figures,  to-wit: 
"keceipt  and  contract  on  sale  of  land. 

"Los  Angeles.  Cal.,  Dec.  31,  1887.  Re- 
ceived, this  date,  from  William  D.  Smith, 
the  sum  of  five  hundretl  dollars,  ($500,)  law- 
ful money  of  the  United  States  of  America, 
being  a  deposit  and  part  payment  on  account 
of  a  bargain  and  sale  made  to  him  this  day  of 
a  certain  lot,  tract,  or  parcel  of  land,  lying, 
situate,  and  being  in  the  county  of  Los  An- 
geles, state  of  California,  bounded  and  de- 
scribed as  follows:  Being  an  undivided  one- 
sixth  interest  in  the  509.84  acres  of  the  Kin- 
con  de  los  Bueyes  ranrh,  situate  in  Los  An- 
geles county,  Cal.,  conveyed  by  Jose  de  Ar- 
naz,  February  3,  1887,  to  Joseph  Moffat  and 
H.  Clay  Graham.  Said  tract  of  land,  aliove 
descril>ed,  having  been  sold  to  said  William 
D.  Smith  this  day  for  the  sum  of  eighty-lour 
hundred  and  ninety-seven  dollars,  (^,497.) 
the  balance  to  be  paid  as  follows:    Twenty- 
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nve  [hundred  ?1  (92,500)  to  be  paid  within 
ten  days,  •1,461  on  or  before  twelve  months 
from  date,  and  91.461  on  or  before  twenty- 
four  months  from  date,  with  interest  at 8  per 
cent,  per  annum,  interest  payable  semi-an- 
nually, and  assume  and  pay  one-sixth  of  a 
certain  mortgage  for  815,450.  now  on  said 
ranch.  The  title  to  said  above  lands  to  prore 
good,  or  no  sale;  five  d.iys  being  allowed  to 
examine  abstract  or  certificate,  and  pass  up- 
on title,  after  abstract  or  certificate  is  deliv- 
ered. If  the  remaining  payments  be  not  made 
according  to  this  agreement  and  contract,  the 
above-mentiuued  deposit  to  be  forfeited  with- 
out recourse.  If  title  prove  defective,  said 
deposit  to  be  returned.  J.  M.  Tatlor, 
Agent.  I  hereby  extend  the  time  of  this 
agreement  five  daya  longer  from  the  date 
hereof.    J.  M.  Taylor.  " 

The  further  findings  necessary  to  l>e  noted 
here  were  in  substance  as  follows:  (2)  That, 
at  the  time,  plaintiff  paid  to  defendant  the 
snm  of  8500,  "  Which  is  acknowledged  by 
■aid  contract  as  a  deposit  to  secure  the  sale  of 
one-sixth  interest, "  etc.  (3)  That  said  pay- 
ment was  upon  express  condition  that  the 
title  should  prove  good  upon  examination  of 
abstract  or  certificate;  otherwise  there  should 
be  no  sale,  and  the  said  8500  sliould  l>e  re- 
paid. (5)  That  the  defendant  delivered  to 
plaintiff  an  abstract  which,  wlthiii  10  clays 
was  examined  by  plaintiff's  attorney,  and  the 
title  found  to  be  not  good,  but  defective. 
(6)  That  thereupon  plaintiff  returned  the  ab- 
Btract  with  objections  to  the  title,  to  the  ef- 
fect that  the  same  was  not  good,  but  defect- 
ire,  and  that  plaintiff  then  informed  defend- 
ant Umt  he  elected  not  to  consummate  the 
Bale.  (7)  That  afterwards,  and  on  or  about 
tbe  29th  of  Itlay,  1888,  the  plaintiff  made 
written  demand  upon  the  defendiint  for  the 
repayment  of  said  deposit  of  8500;  but  (8) 
that  defendant  refused,  and  still  refuses  to 
repay  the  same,  or  any  part  thereof.  (9) 
Tliat  no  other  contract  or  agreement  relative 
to  tbe  sale  of  said  lands  was  made  bntween 
the  parties.  (10)  That  at  the  time  of  mak- 
ing said  contract,  and  depositing  said  money, 
and  ot  the  examination  of  the  abstract,  and 
ever  since,  the  defendant  had  not,  and  has 
not,  a  good  and  perfect  title  of  recoi-d,  but 
the  same  was  and  is  defective;  that  the  same 
was  incuml>ered  by  mortgc^e  liens  of  record, 
and  was  subject  to  litigation  between  parties 
other  than  the  parties  in  this  action.  (11) 
That  at  the  time  of  making  the  contract,  and 
up  to  the  examination  of  the  abstract,  plain- 
tiff had  no  hnowledge  of  said  defects  of  title, 
or  of  any  incumbrance  except  815,450.  (12) 
That  at  the  time  of  making  the  contract,  and 
of  the  examination,  there  was  a  mortgage 
on  the  whole  of  the  tract  to  secure  an  indebt- 
edness of  820,450,  also  a  mortgage  on  the  un- 
divided two-thirds,  embracing  said  undivided 
one-sixth  of  83,333.34.  (13)  That  all  tbe  al- 
legations and  averments  of  the  first  and  sec- 
ond causes  of  action  of  the  plaintiff's  com- 
piaint  are  true.  And  the  court  finds  as  con- 
elusion  of  law  that  plaintiff  is  entitled  to  re- 


cover the  8500  with  Interest,  amounting  to 
8533.45,  with  his  costs  of  suit,  and  judgment 
is  entered  accordingly.  Two  sets  of  findings 
were  £led,  one  on  the  13lh  and  one  on  the 
14th  of  May,  1888;  and  judgment  is  entered 
May  17, 1888. 

One  of  the  errors  of  law  assigned  and  re- 
lied upon  is  that  the  court  erred  in  filing  the 
second  set  of  findings.  They  are,  confessed- 
ly, exactly  like  the  first,  except  that  in  tbe 
second,  in  No.  11,  the  court  states  that  the 
plaintiff,  knew  of  the  existence  of  an  incum- 
brance amounting  to  815,450,  a  statement 
omitted  from  the  findings  as  first  filed,  and 
in  No.  12  the  mortgage  liens  are  set  forth, 
which  was  not  done  in  the  first.  With  the 
exception  of  the  two  corrections  which  we 
have  noted,  the  paper  indorsed  "Findings," 
filed  on  the  14th,  was  practically  a  copy  of  the 
one  so  indorsed  and  filed  on  the  13th ;  and,  if 
the  filing  of  the  second  was  error,  it  was  not 
a  prejudicial  one,  for  all  that  there  was  new 
in  it  was  finding  of  certain  probative  facts. 
not  necessary  to  be  found,  the  ultimate  facts 
already  found  being  suflScient.  13otb  sets  of 
findings  were  filed  before  judgment.  Uotli 
are  brought  up  to  this  court.  Either  is  suf- 
ficient to  support  the  judgment,  and  there  i!> 
nothing  in  either  that  conflicts  with  the  oth- 
er in  any  matter  material  to  the  issues  in  the 
cause,  or  the  judgment  entered.  While  it  i; 
true  that  a  court  cannot  change  its  findings- 
after  the  entry  of  judgment  without  granting; 
a  new  trial,  and  doing  it  upon  new  trial,  it 
does  not  follow  that  it  may  not  make  such 
modification  or  correction  of  its  findings  he- 
fore  judgment  as  shall  make  them  conform 
to  the  truth,  and  cover  the  issues  in  the 
cause.  We  have  carefully  examined  all  tbe 
testimony  in  the  record,  and  are  salisUed  thai 
the  evidence  supports  the  findings.  It  only 
remains  to  consider  whether  there  was  any 
siich  errors  of  law,  not  already  disposed  of, 
as  will  require  a  reversal  of  the  judgment  or 
order  appealed  from. 

Appellant  contended  at  the  trial,  and  con- 
tends here,  that  he  had  the  right  to  prove  by 
evidence  aliurule  that  the  claims  of  persons 
who  appeared  by  the  abstract  of  title  to  l>e 
asserting  title  to  land  adverse  to  the  title 
which  he  offered,  and  who  had  suits  pending 
regarding  the  same,  were  groundless.  Many 
of  Ilia  exceptions  are  to  rulings  of  the  court 
in  rejecting  evidence  offered  for  that  purpose. 
We  are  not  called  upon  at  this  time  to  deter- 
mine what  would  have  been  his  rights  in  this 
regard,  if  his  contract  had  been  simply  one 
to  make  good  title.  But  that  was  not  the 
force  or  effect  of  his  bond.  The  only  fair  in- 
terpretation of  this  contract  is  that  he  was  to 
furnish  an  abstract  of  title, — a  paper  pre- 
pared by  a  skilled  searcher  of  records,  which 
should  show  an  al>stract  of  whatever  ap- 
peared on  the  public  records  of  the  county 
affecting  the  title, — and  that  this  abstract 
must  show  good  title,  or  there  was  no  sale; 
and  in  that  event  he  was  to  return  the  money. 
He  did  furnish  such  abstract,  and  the  plain- 
tiff   found,  and  the  court,  upon  sufiicieni 
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proof, — in  fact,  npon  the  admissioiM  of  the 
defendaut  himself,  as  well  as  upon  presenta- 
tion of  the  abstract, — sustains  the  finding, 
that  the'  aljatract  did  not  show  good  record 
title.  Under  that  contract,  the  plnintifF  was 
not  bound  to  make  any  investigation  outside 
the  abstract,  or  to  take  the  chances  of  any 
litigation  which  the  abstract  showed  to  be 
either  pending  or  probable.  The  court  there- 
fore did  not  err  in  rejecting  any  of  the  evi- 
dence  offered  for  this  purpose. 

Appellant  claims  tliat  at  the  time  of  the 
making  of  the  contract  the  plaintiff  had 
knowledge  of  the  existence  of  incumbrances 
npon  the  land  other  than  the  $15,450,  of 
which  he  was  to  pay  the  one-sixth,  and  that 
•ibere  was  then  a  parol  understanding  or 
agreement  between  them  as  to  how,  when, 
and  by  whom  the  incumbrances  in  excess  of 
said  ;$15,450  were  to  be  paid  off;  and  several 
of  his  exceptions  and  assignments  of  error 
are  directed  to  the  rulings  of  the  court  in  re- 
jecting certain  evidence  offered  in  support  of 
that  claim.  It  was  not  error  to  reject  this 
evidence,  for  when  the  parties  reduced  their 
agreement  to  writing  the  writing  super- 
seded all  other  understandings  or  agreements 
between  them  on  that  subject.  Civil  Code, 
§  1G25.  Some  evidence,  iiowever,  on  that 
subject  did  get  in  from  both  sides;  and  t))e 
court  found  that  the  plaintiff  at  the  time  had 
no  such  knowledge,  and  that  there  was  no 
other  agreement  between  the  parties  than 
the  written  one. 

It  was  also  claimed  on  the  part  of  the  ap- 
pellant that  long  after  this  examination  and' 
rejection  of  the  title  the  parties  made  an 
oral  agreement  whereby  defendant  undertook 
to  quiet  his  title  agaiust  all  adverse  claimants 
shown  by  the  abstract,  and  tliat  upon  his  do- 
ing so  the  sale  was  to  be  concluded,  and 
many  exceptions  were  saved  to  rulings  of  the 
court  rejecting  evidence  offered  in  support  of 
his  claim ;  and  these  rulings  are  now  assigned 
as  error.  These  rulings  were  not  erroneous. 
The  agreement  in  writing  had  already  ceased 
and  determined  by  its  own  terms,  and  the 
action  of  the  parties  under  it.  According  to 
its  express  provisions,  there  was  "no  sale." 
Defendant  was  already  bound  to  repay  the 
$500,  and  it  had  already  been  demanded  of 
him.  This  subsequent  agreement,  then,  if 
there  was  one,  must  stand  or  fall  by  itself. 
If  there  was  sucli  an  agreement,  it  was  one 
for,  or  in  relation  to,  the  sale  of  an  interest 
in  lands,  anc'i  was  not  in  writing.  It  was 
therefore  void  under  section  1624,  Civil  Code. 
But  even  if  it  was,  as  defendant  contends, 
an  alteration  or  modincatiun  of  the  former 
written  agreement,  it  was  void  uuder  section 
1698,  Id.,  being  an  unexecuted  oral  agree- 
ment.  ijo  that  in  either  event  tlie  defendant 
was  not  entitled  to  introduce  evidence  in 
support  of  it.  But  in  this  case,  as  in  the 
other,  the  parties  were  finally  permitted  to 
tell  what  did  occur,  and  to  call  other  wit- 
nesses to  the  same  point;  and  from  the  evi- 
aence  so  admitted  it  iippears  that  some  effort 
was  made  to  make  such  an  agreement,  but 


that  the  minds  of  the  parties  ne^er  met,  and 
no  such  agreement  was  ever  concluded,  orally 
or  otherwise,  and  the  court  so  finds. 

In  the  course  of  the  trial  it  was  shown  that 
the  defendant,  in  the  first  instance,  present- 
ed to  the  agent  of  plaintiff  a  certificate  of  title, 
as  distinguished  from  an  abstract  of  title. 
This  certificate  exposed  the  fact  of  the  exist- 
ence of  some  adverse  claims,  and  the  agent  of 
plaintiff  declined  to  accept  it,  when  it  was 
agreed  between  the  agent  and  defendant  that 
defendant  should  furnish  an  abstract  instead, 
when  it  should  be  referred  to  Judge  Minor 
for  examination,  and  plaintiff  would  accept 
Minor's  opinion  as  to  whether  it  showed  good 
title  or  not.  Defendant  moved  to  strike  out 
this  evidence  on  the  ground  that  it  was  in- 
competent to  change  the  terms  of  the  written 
contract.  This  motion  was  denied,  and  de- 
fendant excepted,  and  now  assigns  this  rul- 
ing as  error.  There  was  no  error  in  deny- 
ing the  motion  on  the  ground  upon  which  it 
was  made.  The  evidence  was  perhaps  irrel- 
evant and  immaterial,  but  it  worked  no  in- 
jury to  defendant,  and  certainly  did  not  tend 
to  show  a  change  of  the  terms  of  the  written 
contract. 

The  foregoing  covers  a  review  of  all  the  32 
exceptions  taken  by  defendant,  and  now  as- 
signed as  errors  of  law.  It  follows  from  the 
conclusions  reached  that  the  judgment  and 
order  appealed  from  must  be  affirmed.  So 
ordered. 

Patersom,  J.:    I  concur. 

Works,  J.:    I  concur  in  the  Judgment 
Hearing  in  bank  denied. 

OooD  «.  Tatlob.    (Ko.  18,419.) 

(Supreme  Court  cif  California.    Jan.  IS,  1890.) 

Fox,  J.  This  case  ia  in  all  material  respects  like 
the  Case  of  Smith,  against  the  aamedetendant,  ante, 
217,  No.  18,431,  (decided  ihis  day.)  It.  was  tried  at 
the  same  time,  and  submitted  on  the  same  evidence. 
On  the  authority  of  the  decision  in  said  case,  No. 
13,421,  the  judgment  and  order  appealed  from  in 
this  case  are  affirmed. 

We  oonoar :    Fatebsoh,  J. ;  Works,  J. 


Cabscasdon  v.  Tatlob.    (No.  18,420.) 

(Supreme  Cmirt  of  California.    Jan.  18, 1890.) 

Fox,  J.  This  case  is  in  all  material  points  like 
the  Case  of  Smith,  against  the  same  defendant, 
ante,  217,  No.  18,431,  (decided  this  day.)  It  was 
tried  at  the  same  time,  and  submitted  on  the  same 
evidence.  On  the  authority  of  the  decision  In  said 
case,  No.  13,421,  the  judgment  and  order  appealed 
from  in  this  case  are  affirmed. 

We  concur:    Patbrson,  J. ;  Wobxs,  J. 


(83  Cal.  1) 

Geur  v.  Sibley.    (No.  13,221.) 

(Supreme  Court  of  Calif omla.    Jan.  29, 1890i/ 

Swamp  Lakds — Enowledqe  of  Pcschasbk. 

Pol.  Code  Cal.  §  3443,  provides  that  a  person 

desiring  to  purchase  swamp  and  overflowed  land 

shall  state  in  his  affidavit  -'that  he  knows  the 

land  applied  for,  and  the  exterior  bounds  tbereof, 
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und  knows  of  his  own  knowledge  that  there  are  no 
settlers  thereon. "  In  an  action  to  try  defendant's 
right  to  purchase  such  land,  it  appeared  that,  be- 
fore making  his  affidavit,  he  went  to  the  north- 
east comer  of  the  section  with  a  surveyor,  by 
whom  the  corner  post  was  pointed  out  to  him ;  that 
the  surveyor  set  up  his  instrument  at  this  corner, 
and  with  it  showed  defendant  the  prolongations 
of  the  east  and  north  boundaries,  telling  him  that 
the  south-east  and  the  north-west  corners  were  at 
the  distance  of  a  mile  along  the  respective  lines; 
that  they  went  to  the  north-west  corner  of  the  north- 
east quarter  section,  and  to  the  south-east  section 
comer,  where  they  found  the  stakes  in  the  water, 
and  from  whicb  points  the  surveyor  showed  him 
the  projections  of  the  north  and  south  boundaries, 
and  gave  him  corresponding  information;  that 
they  traversed  the  east  boundary;  that  all  the 
land,  except  a  few  acres  at  the  north-east  section 
comer,  was  covered  with  the  waters  of  a  lake; 
that  one  had  an  unobstructed  view  for  two  or 
three  miles  in  each  direction.  Held,  that  defend- 
ant's knowledge  was  sufflcient,  within  the  statute. 

Gonimissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  county;  W, 
W.  Cross,  Judge. 

Chas.  E.  Wilson  and  T.  M.  McNamara, 
for  appellant.  Chas.  O.  Lamherson,  for  re- 
spondent. 

Foots,  C  This  was  a  contest  in  the  su- 
perior  court  of  Tulare  county  as  to  the  re- 
spective rights  of  the  plaintiff  and  defendant 
to  purchase  »  section  of  swHmp  land  of 
the  state.  Judgment  passed  for  tlie  plain- 
tiff, from  which  the  defendant  appeals.  The 
point  made  for  the  reversal  of  the  judgment 
is  tliat  the  findings  of  fact  do  not  support  it. 
Tlie  only  ground  relied  upon  in  the  complaint 
to  defeat  the  defendant's  rif<ht  to  purchase 
the  land  is  that  his  affidavit  filed  with  the 
surveyor  general  was  false,  in  that  it  assert- 
ed that  at  the  time  of  malting  it  the  defend- 
ant knew  "the  land  applied  for,  and  the  ex- 
terior bounds  thereof,"  when  he  did  not  so 
know.  The  court  found,  among  otlier  facts 
necessary  to  enable  the  defendant  to  recover, 
in  finding  4,  tliat,  "at  the  time  of  making 
and  filing  said  affidavit  and  application,  de- 
fendant did  not  know  of  any  valid  claim  to 
said  land  other  than  bis  own;  he  knew  of  his 
own  knowledge  that  there  were  no  settlers 
thereon,  and  lie  did  not,  and  does  not  now, 
own  swamp  and  overflowed  land,  which,  to- 
gether with  that  sought  to  be  purchased  by 
him  as  aforesaid,  exceeded  six  hundred  and 
forty  acres."  But  found  in  the  fifth  finding 
"that,  immedialely  prior  to  the  making  and 
filing  of  his  Siffidiivit  and  application,  the  de- 
fendant went  to  the  section  of  land  in  con- 
troversy in  company  with  John  Gllcrest,  a 
practical  surveyor,  whom  the  defendant  em- 
ployed to  survey  and  point  out  to  him  the 
said  section.  They  found  the  north-east  cor- 
ner of  the  section,  which  was'  marked  by  the 
government  stake  standing  at  that  point. 
The  surveyor  set  up  his  instrument  at  this 
point,  and,  turning  south,  projected  tlie  east 
line  of  said  section,  and  at  his  request  the  de- 
fendant looked  through  the  instrument  along 
said  line,  the  surveyor  at  the  same  time  in- 
forming him  that  be  was  looking  along  the 
east  line  of  said  section,  which  line  extended 
one   mile  from  that  point.     The  surveyor 


then  turned  his  instrument  west,  projecting 
the  north  line  of  the  section.  The  defend- 
ant looked  through  the  instrument  along  this 
line,  being  at  the  same  time  informed  by  the 
surveyor  that  said  north  line  extended  one 
mile  on  that  course.  They  then  followed 
along  said  line  to  the  quarter  section  corner 
of  said  section,  in  said  line,  at  which  point 
they  found  tlie  government  stake  floating 
In  the  water,  but  confined  by  tules.  The 
surveyor  set  his  instrument  at  this  point, 
sighting  west  on  said  north  line,  and  the  de- 
fendant looked  through  the  instrument,  be- 
ing at  the  same  time  informed  by  the  survey- 
or that  the  north-west  corner  of  said  section 
was  located  one-half  mile  west  of  said  quar- 
ter section  corner  in  said  line.  They  then 
went  back,  and  around  to  the  south-east 
of  section  1  in  said  township,  and  from 
there  ran  west  to 'the  south-east  corner  of 
the  section,  which  they  found  marked  by  the 
government  stake  standing  in  the  water. 
The  surveyor  set  his  instrument  at  this  cor- 
ner, looking  west,  and  projecting  the  south 
line  of  the  section.  The  defendant  looked 
through  the  instrument  along  this  line,  be- 
ing at  the  same  time  informed  by  the  sur- 
veyor that  he  was  looking  along  the  south 
line  of  said  section,  and  that  the  south-west 
comer  thereof  was  located  at  a  point  in  said 
line  one  mile  west  of  said  south-east  corner, 
in  the  direction  pointed  by  the  instrument. 
At  this  time  the  section  of  land  in  contro- 
versy, except  about  ten  or  fifteen  acres  at  the 
north-east  corner  thereof,  was  covered  with 
the  water  of  Tulare  lake.  Tlie  defendant 
could  see  the  entire  surface  of  the  water  cov- 
ering said  section,  and  for  two  or  three  miles 
in  either  direction.  From  the  foregoing  facts 
the  court  finds  that  the  defendant  did  not,  at 
the  time  of  making  -and  filing  his  affidavit 
and  application,  know  the  lam  I  he  applied  to 
purchase,  and  in  controversy  herein,  nor  the 
exterior  bounds  thereof."  From  this  the 
court,  as  a  conclusion  of  law,  decided  that 
the  defendant  was  not  entitled  to  purchase 
the  land,  and  that  the  plaintiff  was  so  enti- 
tled, and  rendered  judgment  accordingly. 

The  appellate  court  held  in  People  v.  Keed, 
22  Pac.  liep.  474:  "But,  conceding  that  the 
finding  is  one  of  fact,  or,  as  counsel  terms  it, 
a  '  conclusion  of  fact,'  it  is  apparent  that  the 
court  below  did  not  intend  to  cut  off  the  right 
of  the  appellants  to  test  the  sufficiency  of  the 
specific  facts  found  to  show  such  dedication, 
ill  the  manner  indicated.  Tiiis  finding  is 
based  upon  the  other  facts  found.  It  recites 
in  terms  that,  '  by  the  acts,  facts,  and  mat- 
ters above  found,  said  premises  were  by  said 
parties  dedicated,'  etc.  It  may  be  that  if 
this  finding  had  stood  alone,  and  had  not 
been  put  in  this  argumentative  form,  it  might 
have  l>een  upheld  as  a  sufficient  finding  of  an 
ultimate  fact.  But  this  cannot  be  so  where 
the  facts  are  fully  found,  and  the  general 
finding  of  a  dedication  is  expressly  drawn  as 
a  conclusion  from  such  facts.  Counsel  say 
it  does  not  appear  that  the  court  found  all  the 
facts  proved.    But  it  does  appear  from  ths 
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finding  itself  that  it  was  based  pntirely  upon 
the  facta  found,  and  not,  in  whole  or  in  part, 
on  facts  proved,  but  not  found.'  Therefore, 
-if  the  specific  facts  found  do  not  support  this 
one,  wliich  is  a  summing  up  of  ttie  others, 
the  judgment  should  be  reversed."  The  su- 
preme court  in  Price  v.  Beaver,  73  Cal.  625, 
15  Pac.  Rep.  356,  said:  "It  is  claimed  for 
the  appellant  that  the  finding  'tliat  at  said 
time  she  knew  the  land  applied  for,  and  the 
exterior  bounds  thereof,  and  knew  of  her 
own  knowledge  that  there  were  no  settlers 
thereon,'  was  not  justified  by  the  evidence; 
and  this  is  the  principal  point  made  for  a  re- 
versal of  the  judgment.  We  do  not  think 
the  judgment  should  be  reversed,  for  the  rea- 
son urged.  *  *  *  It  is  true  the  Code  re- 
quires any  person  desiring  to  purchase  swamp 
and  overflowed  laud  to  state  in  his  allidavit 
■  that  he  knows  the  land  applied  for,  and  the 
exterior  bounds  thereof,  and  knows  of  his 
own  knowledge  that  there  are  no  settlers 
ther<-on.'  Pol.  Code,  §  3443.  Ai)d  it  is  also 
true  that  in  cases  of  this  kind  each  party  is 
an  actor,  and  must  allege  and  prove  that  he 
has  strictly  complied  with.the  law.  But  it  is 
not  required  that  the  purcliasfr  of  swamp 
land  shall  know  '  of  his  own  knowledge '  the 
land  applii-d  for,  and  tlie  exterior  bounds 
thereof.  Ordinarily  he  does  not,  and,  unless 
he  is  a  skilled  surveyor,  must  gain  this  in- 
formation from  others.  Having  gained  it, 
however,  he  can  and  must  then  state,  if  such 
be  the  fact,  that  he  knows  of  his  own  knowl- 
edge that  there  are  no  settlers  on  the  land. 
The  defendant  was  shown  by  her  brother-in- 
law  what  be  supposed  to  be  the  corners  and 
boundary  lines  of  the  land  in  controversy. 
She  relied  and  acted  upon  the  information 
tfius  received,  and  there  was  no  attempt  to 
show  that  it  was  not  correct.  It  is  not 
pretended  that  she  did  not  go  upon  the  land 
which  she  desired  to  purchase,  nor  that  she 
was  incorri'Clly  informed  as  to  its  bounds  or 
limits,  nor  that  there  were  any  settlers  on  the 
land.  The  claim  is  only  that  J.  W.  Beaver 
did  not  at  the  lime  know  the  true  lines  and 
corners,  and  so,  however  correct  her  infor- 
mation may  have  been,  her  application  must 
fail.  If  this  be  the  correct  view,  then  it 
must  follow  that  if  defendant  bad  employed 
a  surveyor  to  show  her  the  land,  and  he  had 
made  mistakes  as  to  the  corners  and  lines, 
and  hail  incorrectly  located  its  bounds,  her 
application  could  be  successfully  assailed  by 
any  subsequent  ap(ilicant.  We  do  nut  think 
that  such  a  result  was  intended  by  the  law- 
makers, or  should  receive  sanction  from  the 
courts."  • 

In  the  present  case  the  point  seems  to  be 
that  the  defendant  did  not  know  the  exterior 
boundaries  of  the  land  applied  for,  because 
neither  his  own  information,  nor  that  derived 
from  the  surveyor  he  had  employed,  was  suf- 
ficient to  enable  him  to  have  such  knowledge 
in  the  sense  intended  by  the  statute.  But 
the  findings  of  special  facts  show  that  the 
land  was  covered  with  water,  except  in  one 
corner  of  the  section,  and  that  on  this  dry 


land  the  defendant  did  find  and  have  located 
by  his  surveyor  the  government  stake;  and 
tliat  he  and  the  surveyor  also  found  another 
quarter  section  stake  on  the  north  line  of  the 
section,  and  one  upon  the  south-east  comer  of 
the  section;  and  that  from  each  of  the  stakes 
thus  found  the  surveyor  showed  the  defendant 
a  proloiigtition  of  some  one  of  the  boundaries 
of  the  section,  and  the  distance  along  them 
at  which  the  other  section  corners  were;  and 
that  they  traversed  at  least  one  of  the  bound- 
aries, and  went  to  the  south-east  and  north- 
east corner  stakes,  and  to  the  quarter  section 
stake  on  the  north  line;  so  that  the  defend- 
ant had  pointed  out  and  shown  to  him  by  a 
surveyor  three  of  the  boundary  lines  of  the 
section,  viz..  the  north,  south,  and  east  lines, 
and  the  west  line  could  easily  be  determined, 
as  it  was  the  prolonged  line  between  the 
north-west  and  south-west  corners.  Such 
knowledge,  so  obtained,  under  all  the  circum- 
stances surrounding  the  matter,  in  the  light 
of  the  construction  given  to  the  statute  in 
the  case  just  adverted  to,  and  in  the  sense  in 
which  we  believe.it  should  be  construed, 
must  be  held  to  satisfy  the  terms  and  spirit  of 
the  statute  involved  here.  It  most  therefore 
be  apparent  that  the  ultimate  fact  in  finding 
5  is  manifestly  inconsistent  with  the  specific 
facts'  previously  set  out  in  the  same  finding, 
and  the  judgment  is  therefore  without  prop- 
er support.     We  advise  that  it  be  reversed. 

We  concur:    Bblcher,  C.  C;  Hayne,  C. 

Per  Curiam.  For  the  rea-sons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed. 


(83  Cal.  6t) 
Cin.LEN  et  al.  v.  Sprigq  et  al.    (Ko. 
13.131.) 
(Supreme  Court  of  California.    Feb.  1, 1890.) 

Deeds — Dbsobiption — Conditions. 

1.  The  city  of  San  Diego,  by  its  president  aud 
trustees,  conveyed  to  defendants'  grantor  "that 
lot  of  land  containing  60  acres,  lying  in  block  Mo. 
Ill  1,  according  to  the  oGBcial  map  of  said  city  made 
by  •  •  *  A.  D.  1836. "  The  deed  referred  to  a 
resolution  of  the  trustees,  under  which  the  lands 
were  sold,  which  provided  that  all  surveys  should 
be  made  by  the  purchaser.  At  the  time  of  the 
conveyance  there  had  been  no  survey  or  subdivis- 
ion of  the  block.  Held,  that  the  deed  should  be 
construed  to  convey  an  undivided  60  acres  of  the 
block. 

2.  The  resolution  of  the  trustees  provided  that 
lands  should  be  granted  only  on  these  terms:  One- 
half  of  the  purchase  money  should  be  paid  at  the 
time  of  securing  certificate:  the  lands  should  be 
occupied  and  improved  within  six  months  from 
date  of  certificate ;  and,  if  within  a  year  therefrom 
improvements  of  a  certain  amount  were  not  made, 
then  the  purchaser  should  forfeit  his  deposit,  and 
the  lands  should  revert  to  the  city.  The  deed  to 
defendants'  grantor  recited  a  sole  made  to  him 
that  day  on  the  conditions  of  the  resolution,  and 
an  agreement  on  his  part  to  make  the  improve- 
ments, but  these  recitals  preceded  the  grunting 
clause,  which,  together  with  the  fuibi-ndum,  in 
consideration  of  the  full  receipt  of  the  purchase 
money  by  the  city,  purported  to  vest  in  the  grantee 
the  full  title  of  the  city  in  fee  simple  absolute, 
without  condition.  Held,  that  the  grant  was  ab- 
solute, and  not  on  coDdiUon. 
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CominissioneTs'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty; E.  Parker,  Judge. 

Levi  Chase,  for  Lillian  Cnllen.  C.  P.  Hol- 
land, tor  George  Cullen.  J.  E.  Deakin,  for 
Walter  L.  Pease.  M.  A.  Luce,  for  San  Diego 
Building  ft  Loan  Association.  Parrinh, 
Mosaholffer  <t  Letoia,  for  College  Hill  Land 
Association.  Hunsaker,  Britt  &  Lamvie, 
for  C.  A.  I^timsden.  Sprigg  <&  Carter,  for 
J.  C.  Sprigg.  Jr. 

Yan  Glief,  C.  This  js  an  action  for  par- 
tition of  piteblo  lot  Xo.  1111  of  the  lands 
known  as  the  "Fueblo  Lands  of  the  City  of 
San  Diego."  The  appeal  is  from  an  interloc- 
Dtory  judgment  determining  the  rights  of 
the  parties  as  to  their  respective  interests  in 
said  lot.  and  fr6m  an  order  denying  a  new 
trial.  Tlie  rights  of  the  appellants  re:it  upon 
their  deraignment  of  title  from  the  city  of 
San  Diego  under  a  deed  from  the  city  exe- 
cated  October  25.  1869,  to  James  W.  Cullen, 
pnrporiing  to  convey  a  tract  in  tl>e  south- 
eastern portion  of  said  lot,  speciflcally  de- 
scrilied  by  meles  and  bounds,  and  forming  a 
rectangnlar  piece  of  land  40  chains  in  length 
and  20  chains  in  width.  The  rights  uf  the 
respondents  depend  upon  tlieir  deraignment 
of  title  from  the  city  under  two  deeds  from 
the  trustees  of  the  city,  dated  March  1. 1869, 
to  William  Evans,  one  for  "that  lot  of  land 
containing  sixty  acres,  lying  in  block  No. 
1111.  according  to  the  olhcial  mHp  of  said 
city  made  by  Charles  H.  Poole,  A.  D.  1856," 
and  tlie  other  for  "that  lot  of  land  contain- 
ing forty  acres,  lying  in  block  1111,"  accord- 
ing to  the  same  map.  The  deed  for  the  60 
acres  recites,  in  substance,  that  the  president 
and  trustees,  in  compliance  with  a  vote  of 
the  qualified  electors  of  the  city  at  an  election 
held  M:iy  25,  1868,  in  pursuance  of  the  "Act 
to  repeal  the  cliarter  of  the  city  of  :sHn  Diego, 
and  to  create  a  board  of  trustees, "  approved 
Januiiry  30, 1852,  by  which  they  are  directed, 
authorized,  and  empowered  to  sell  pueblo  or 
city  lands,  the  property  of  said  city,  sold  the 
land  and  premises  in  said  deed  described  "for 
the  sum  of  $15,  in  gold  coin  of  the  United 
States  of  America,  being  at  the  price  of  25 
cents  per  acre,  upon  the  conditions  provided 
for  and  prescribed  in  a  certain  resolution  or 
order  of  said  board  of  trustees,  made  and  en- 
tered on  the  8th  day  of  June,  1868,  and  said 
party  of  the  second  part  has  agreed  to  com- 
plete all  improvements  upon  said  laud  by 
said  resolution  or  order  requiring  to  be  done, 
and  has  fully  paid  said  sum  of  dl5  into  the 
treasary  of  said  city."  But  these  recitals 
precede  the  granting  clause,  to  which  no  con- 
dition is  appended,  and  which  is  in  the  fol- 
lowing words:  "Now,  therefore,  the  presi- 
dent and  trustees  of  the  said  city  of  San 
Diego,  parties  of  the  first  part,  for  and  on  be- 
half i)f  said  city,  by  virtue  of  the  power  and 
authority  in  them  vested  by  the  law,  and  for 
and  in  consideration  of  the  said  sumuf  $15 
gold  coin  of  the  United  Slates,  to  them  in 
hand  paid  by  the  said  party  of  the  second 


part,  at  or  before  the  ensealing  of  these  pres- 
ents, receipt  whereof  is  hereby  acknowl- 
edged, have  given,  granted,  bargained,  and 
sold,  released  and  quitclaimed,  and  by  these 
presents  do  grant,  give,  bargain,  and  sell,  re- 
lease and  quitclaim,  unto  the  said  party  of 
the  second  part,  his  heirs  and  assigns,  for- 
ever, all  the  right,  title,  interest,  and  claim 
whatsoever  of  the  said  city  of  San  Diego  of, 
in,  and  to  the  following  described  piece  or 
parcel  of  land  situate  in  tlie  said  city,  and 
within  the  limits  of  the  pueblo  lands  of  said 
city,  and  more  particularly  describe<i  as  fol- 
lows: Being  that  lot  of  land  containing 
sixty  acres,  lying  in'block  1111,  according  to 
the  official  map  of  said  city  made  by  Charles 
H.  Poole,  A.  D.  1856,  and  on  file  in  the  office 
of  the  secretary  of  said  board,  together  with 
all  and  singular  the  tenements  and  appurte- 
nances thereunto  in  any  wise  pertaining. 
To  have  and  to  hold  all  and  singular  tlio 
above-described  premises  unto  the  said  party 
of  the  second  part,  his  heirs  and  assigns,  for- 
ever, as  fully  and  absolutely  as  we,  the  said 
president  and  trustees,  may  or  can  by  virtue 
of  the  power  in  us  vested  convey  the  same." 
The  deed  for  40  acres  contained,  in  sul>- 
stance.  the  snme  recitals  and  provisions,  the 
consideration  bei  ng  $1 .25  per  acre,  arnounti  ng 
to  $50.  The  whole  controversy  relates  to  the 
admissibility  and  effect  of  these  two  deerls. 
Each  was  objected  to  by  appellant  upon  the 
ground  that  it  is  void  fur  uncertainty  in  the 
description  of  the  lot  attempted  to  be  con- 
veyed thereby,  it  is  further  insir<ted  by  the 
appellant  that  these  deeds,  being  of  no  effect, 
do  not  sustain  the  flndinga  of  the  trial  court, 
as  the  findings  are  based  upon  an  erroneous 
constructiou  uf  the  deeds,  to  the  effect  that 
they  respectively  conveyed  an  undivide<i  60 
acres,  and  -.m  undivided  40  acres,  of  block 
1111;  thereby  making  the  grantee  tenant  in 
common  with  the  grantor  in  the  whole  block, 
which  contains  107.67  acres.  By  stipulation 
of  the  parties  it  is  agreed  that  on  March  1, 
1869,  the  city  of  San  Diego  had  title  to  the 
whole  of  pueblo  lot  1111,  and  that  the  rights 
of  the  parlies  depended  upon  the  validity  and 
effect  of  the  respective  deeds  from  the  city 
authorities  to  William  Evans  and  James  W. 
Cullen.  it  appears  that  on  June  8,  1868,  at 
a  special  meeting  of  the  board  of  trustees  of 
the  city,  it  was  resolved  "that  the  only  way 
pueblo  lands  will  be  granted  is  as  follows: 
One-half  of  the  purchase  money  to  be  paiil  at 
the  time  of  securing  certificate;  to  occupy 
and  improve  the  lands  within  six  months  from 
date  of  certificate,  said  certificate  to  be  called 
for  within  one  month  after  approval  of  peti- 
tion. The  value  of  improvements  to  the 
amount  of  land  granted,  viz.,  on  a  fraction  of 
an  acre  up  to  forty  acres,  $250,  and  on  eigh- 
ty acres,  $400;  and,  if  witliin  one  year  from 
date  of  certificates  the  said  improvements  are 
not  made,  then  the  petitioner  to  forfeit  the 
money  deposited,  and  the  land  to  revert  to 
the  city:  provided,  also,  that  whenever  the 
stipulated  amount  of  improvements  shall  have 
been  made  on  the  land  granted,  then  the  peti- 
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Uoner  may  apply  for  a  deed  for  the  same  on 
his  paying  the  residue  of  the  purchase  money. 
All  surveys  whatever  to  be  paid  for  by  the 
petitioner." 

It  is  contended  by  appellants'  counsel  that, 
under  these  resolutions  which  were  referred 
to  in  the  recitals  of  the  deeds  to  Evans,  these 
deeds  were  given  upon  conditions  precedent; 
and  that,  there  having  been  no  occupancy  or 
improvement  of  the  lands  within  six  months, 
it  was  treated  by  the  city  as  having  been 
forfeited  by  non-compliance  with  the  condi- 
tions, as  evidenced  by  the  fact  that  it  (the 
city)  afterwards  conveyed  the  property  to 
James  W.  Cullen,  under  whom  appellants 
claim  title,  and  that  this  conveyance  operated 
as  a  declaration  of  forfeiture.  The  record 
does  not  show  whether  or  not  any  part  of  the 
land  in  controversy  waseverimproved  either 
by  Evans  or  by  CuUen,  or  by  any  person 
claiming  under  either  of  them.  The  only 
testimony  relating  to  the  subject  is  that  of 
the"  county  surveyor,  who  testitied  that  "the 
block  has  never  been  subdivided  into  lots,  ex- 
cept that  recently-some  specific  pieces  of-it 
have  been  sold  by  persons  claiming  under 
the  Evans  deeds,  and  these  have  been  sur- 
veyed and  located  in  blocks  and  lots. "  No 
equitable  considerations  arising  from  im- 
provements appear  in  favor  of  either  of  the 
parties,  and  the  questions  presented  are  pure 
questions  of  law  as  to  their  respective  rights, 
as  successors  in  interest  to  the  city. 

I  think  the  trial  court  ruled  correctly  both 
as  to  the  admissibility  and  the  effect  of  the 
deeds  to  Evans.'  Those  deeds  did  not  pur- 
port to  describe  any  specific  part  of  block  1111 
by  metes  or  bounds,  but,  by  reference  to  the 
Poole  map,  described  the  block  as  a  whole. 
This  description  is  as  definite  and  specific  as 
if  the  metes  and  bounds  of  the  block  .-is  indi- 
cated upon  that  map  had  been  inserted  in  the 
deed.  It  is  tlie  settled  law  of  this  state  that 
a  conveyance  of  a  definite  number  of  acres, 
or  of  any  other  definite  quantity  of  land  with- 
in, and  as  parcel  of  a  larger  tract  of  land 
well  described,  but  without  locating  the  land 
thus  conveyed,  is  to  be  construed  as  convey- 
ing an  undivided  interest  in  the  larger  tract, 
provided  the  deed  does  not  purport  specifically 
to  describe  the  smaller  tract  so  conveyed,  and 
fail  to  do  so  with  reasonable  certainty. 
Sclienk  v.  Evoy,  24  Cal.  110;  Grogan  v. 
Vache,  45  Cal.  610;  Lawrence  v.  Ballon,  37 
Cal.  518;  Lick  v.  O'Donnell,  3  Cal.  60;  Wal- 
lace v.  Miller,  52  CaL  655.  In  Pipkin  v. 
Allen,  29  Mo.  229,  a  grant  of  750  arpens  of 
land  was  described  as  the  "balance  and  re- 
mainder of  a  tract"  of  1,220  arpens  of  land, 
which  originally  belonged  to  tlie  grantor, 
"500  arpens  of  which  have  been  selected  by 
the  recorder  of  land  titles  as  being  ratified  by 
the  laws  of  congress,"  and  previously  sold  to 
another  grantee;  but  it  appeared  that  the  500 
arpens  so  previously  sold  had  not  been  select- 
ed as  described.  Ttie  court  lield,  in  view  of 
the  maxim,  ut  res  tnagis  valeat  qtutm  pereat, 
that  the  portion  of  the  description  which  re- 
ferred to  the  5U0  arpens  as  having  been  se- 


lected should  be  disregarded,  and  the  deed 
construed  as  if  500  arpens  had  been  previously 
sold,  without  any  other  description,  and  as 
creating  a  tenancy  in  common  of  the  two 
grantees  in  the  whole  tract  in  proportion  to 
their  respective  interests.  Section  1643  of 
the  Civil  Code  provides  that  "acontract  must 
receive  such  an  interpretation  as  will  make 
it  lawful,  operative,  definite,  reasonable,  and 
capable  of  being  carried  into  effect,  if  it  can 
be  done  without  violating  the  intention  of 
the  parties."  The  reference  to  the  land 
granted  as  "being  a  lot,"  without  any  de- 
scription of  metes  and  bounds,  does  not  alter 
the  nature  of  the  grant  as  essentially  one  of 
quantity  undivided  at  the  time  of  the  grant, 
it  being  the  manifest  intent  of  the  parties 
that  the  lot  should  be  definitely  fixed  by  a  fut- 
ure location  and  survey,  at  the  expense  of  the 
grantee. 

The  circumstance  that  the  grant  was  by  a 
municipal  corporation  does  not  affect  its  nat- 
ure, or  exempt  it  from  the  rule  of  interpreta. 
tion  which  requires  the  grant  to  be  made  ef- 
fective, if  possible.  It  is  only  in  cases  of  un- 
certainty, "not  removed  by  the  preceding 
rules  of  interpretation,"  that  section  1654  of 
the  Civil  Code  requires  a  contract  between 
a  public  officer  or  body  and  a  private  party  to 
be  interpreted  most  strongly  against  the 
private  party,  as  being  the  one  who  presum- 
ably caused  the  uncertainty.  It  is,  indeed,  a 
settled  rule  of  construction  that  public  grants 
to  private  persons  are  to  be  construed  most 
strongly  in  favor  of  the  grantor,  (Civil  Code, 
§  1069;)  but  this  rule  presupposes  the  exist- 
ence of  an  effective  grant,  and  relates  only  to 
the  extent  of  its  operation.  In  all  cases  it 
must  be  presumed  that  a  grantor  intended  to 
make  a  valid  grant  of  some  property  unless 
the  contrary  appears.  In  view  of  the  car- 
dinal principle  of  interpretation  expressed  by 
the  maxim  above  quoted,  I  think  the  grant 
to  Evans  should  not  be  held  void  for  uncer- 
tainty. "A  contract  may  be  explained  by  ref- 
erence to  the  circumstances  under  which  it 
w^  made,  and  the  matter  to  which  it  relates," 
(Id.  §  1647;)  ai.J,  in  view  of  the  known  cir- 
cumstances that  these  deeds  were  executed 
on  the  day  of  the  sale,  without  any  previous 
survey  or  subdivision  of  block  1111,  and  that 
the  resolutions  of  the  trustees  provided  for  a 
survey  at  the  expense  of  the  grantee,  the 
deed  should  be  construed  as  if  the  description 
had  been:  "Being  a  lot  of  land"  to  be  located 
and  surveyed  at  the  expense  of  the  party  of 
the  second  part,  "containing  sixty  acres,  in 
block  Ko.  1111,"  etc.  Had  these  words  of 
tlie  resolution  been  inserted  in  tlie  deed,  there 
could  be  no  question  that,  until  a  partition 
should  be  made  by  some  mode,  the  grantee 
would  take  an  undivided  interest  in  the  block. 
Lawrence  v.  Ballon,  87  Cal.  518;  Jackson  v. 
Livingston,  7  Wend.  136. 

The  grant  to  Cullen,  October  25,  18G9, 
could  not  operate  as  a  declaration  of  forfeit- 
ure of  the  lands  granted  to  Evans,  March  1, 
1869,  in  any  view  of  the  case.  The  resolu- 
tions of  the  trustees,  adopted  June  8, 186S, 
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(jrovided  for  a  forfeiture  only  upon  failure 
to  make  the  r^uired  improvements  within 
one  year,  and,  if  the  resolution  had  been 
made  an  express  condition  of  the  grants  to 
Evans,  the  conveyance  by  tlie  city  to  Cullen 
in  less  than  one  year  from  the  date  of  the 
sales  to  Evans  could  not  operate  as  a  declar- 
ation of  forfeiture  l)efore  Evans  was  in  de- 
fault. But  under  the  terms  of  the  deeds  to 
Evans  there  could  be  no  forfeiture  of  the 
lands.  Contracts  and  laws  declaring  a  for- 
feiture must  be  strictly  construed,  and  a  for- 
feiture can  never  take  place  by  implication, 
but  must  be  effected  by  express,  unambiguous 
language.  Tlie  terms  of  the  resolution  of 
•lune  8,  1868,  only  related  to  the  forfeiture  of 
contracts  or  certificates  of  purchase,  and  did 
not  contemplate  the  execution  of  a  deed  un- 
til the  required  improvements  should  be  com- 
pleted. It  is  true  tliat,  in  the  deeds  to  Evans 
which  were  made  on  tlie  day  of  the  sale,  there 
is  a  recital  of  a  sale  upon  tlie  conditions  pre- 
scribed in  the  resolution,  and  also  of  an  agi-ee- 
ment  by  Evans  to  complete  all  improvements 
required  by  them;  but  the  granting  part  and 
habendum  of  the  deed,  in  consideration  of 
the  full  receipt  of  the  purchase  money  by  the 
city,  purports  to  vest  in  the  grantee  the  full 
title  of  the  city,  in  fee-simple  absolute,  with- 
out condition  precedent  or  subsequent.  To 
create  a  condition  in  a  grant,  apt  and  appro- 
priate words  must  be  appended  to  the  grant, 
wiiich  ex  vi  termini  import  that  the  vesting 
or  continuance  of  the  estate  is  to  depend  upon 
the  condition.  Craig  v.  WeUs,  11  N.  Y.;i20; 
Jackson  v.  AlcClallen,  8  Cow.  296.  An  estate 
upon  condition  cannot  be  created  by  deed, 
except  when  the  terms  of  the  grant  will  ad- 
mit of  no  other  reasonable  interpretation. 
Kecitib.!;  in  a  deed  that  it  is  in  'consideration 
of  a  certain  sum,  and  that  the  grantee  is  to 
do  certain  things,  is  not  an  estate  upon  con- 
dition, not  being  in  terms  upon  conditions, 
nor  containing  a  clause  of  re-entry  or  for- 
feiture. 2  Washb.  Real  Prop.  4,  8.  A 
clause  in  a  deed,  stating  that  it  is  made  "on 
the  express  stipulation  that  a  dwelling-bouse 
of  not  less  than  a  certain  value  shall  be  put 
upon  the  land  within  a  certain  time,"  has 
been  held  not  to  constitutea  condition,  (Stone 
V.  Houghton.  139  Mass.  175;)  and  a  recital  in 
a  deed  that  it  is  made  for  and  in  consider- 
ation of  a  prior  agreement  between  the  par- 
ties, accompanied  by  a  provision  following 
the  granting  clause  that  it  is  upon  certain 
further  express  terms,  conditions,  and  reser- 
vations, contained  in  such  agreement,  has 
been  held  not  to  create  an  estate  upon  con- 
dition subsequent,  there  being  no  provision 
for  a  re-entry  for  breach  of  such  terms,  ap- 
pended to  the  grant,  nor  that  the  absolute 
title  granted  should  cease  upon  such  breach, 
{City"of  Portland  v.  Terwilllger,  16  Or.  465, 
19  Pac.  Rep.  90.)  It  is  further  to  be  con- 
sidered that  no  forfeiture  appears  in  this  Ciise, 
for  the  reason  that  the  record  does  not  show 
affirmatively  whether  Evans  or  his  successors 
in  interest  have  or  have  not  made  the  im- 
•iiovements  required  by  the  resolution.  The 
v.28p.no.4— 15 


grant  being  in  prassenti.  If  the  recitals  pre- 
ceding it,  as  to  the  conditions  of  the  contract 
of  sale,  and  the  agreement  of  Evans  to  per- 
form those  conditions,  could  be  construed  as 
conditions  appended  to  the  grant,  they  could 
only  be  regarded  as  conditions  subsequent, 
(Hibn  v.  Peck,  30  Cal.  289,)  and  the  burden 
would  devolve  upon  the  city  or  its  successors 
to  prove  a  failure  to  perform  such  conditions, 
in  order  to  defeat  the  vested  title.  Moreover, 
the  mere  breach  of  conditions  subsequent 
does  not,  ipsofaeto,  effect  a  reverter  of  the 
title  until  the  proper  steps  are  taken  to 
consummate  the  forfeiture.  Ruch  v.  Rock 
Island,  97  U.  S.  693;  Ferris  v.  Coover,  10 
Cal.  589-619.  No  such  steps  ai)pearing  to 
have  been  taken  in  this  case  after  the  time 
limited  within  which  a  forfeiture  might  ac- 
crue, if  at  all,  the  title  of  the  grantee  remains 
in  him  and  his  successors.  1  tiiink  thejudg- 
ment  and  order  should  be  affirmed. 

We  concur:    Foote,  C;  Gibson,  C. 

Pkk  Curiam.  For  the  reasons  gi  ven  i  n  the 
foregoing  opinion  the  judgment  and  order 
are  affirmed. 


(83  Cal.   169) 

JuE  FooK  Sam  v.  Lord.    (No.  13,462.) 
{Sxivreme  Court  of  California.    Feb.  22,  1890.) 
*  Reoobd  ok  Appbai. 

Ad  appellant  who  used  no  statement  on  bis 
motion  for  a  new  trial,  and  who  presented  no  bill 
of  exceptions  to  the  court  for  settlement  at  tbe 
time  the  decision  was  made,  (Code  Civil  Proc.  $ 
649,;  nor  served  a  copy  of  tbe  proposed  bill  on  the 
adverse  party  within  10  days  after  tbe  decision 
was  made,  (section  65U,)  is  not  entitled  to  tbe  use 
of  any  statement  or  bill  of  exceptions  on  his  ap- 
peal from  tbe  judgment;  section  950  providing  that 
a  bill  of  exceptions  "settled  as  provided  in  section 
649  or  650, "  or  a  statement  or  bill  of  exceptions 
"  used  on  motion  for  a  new  trial, "  may  be  used  on 
appeal  from  a  final  judgment. 

Department  1.  Appeal  from  superior 
court,  Nevada  county;  J.  M.  Walling, 
Judge. 

Vincent  Neale,  for  appellant.  Cross  &  8im' 
monds,  for  respondent. 

Paterson,  J.  Judgment  was  entered  in 
the  court  below  in  favor  of  the  plaintiff,  on 
February  20,  1889,  for  the  sum  of  *774.74 
and  costs;  and  the  defendant  appealed  there- 
from to  this  court  on  April  8,  1889.  The 
complaint  states  facts  sufficient  to  constitute 
a  cause  of  action,  the  verdict  of  the  jury  cov- 
ers all  the  issues,  and  the  judgment  follows 
the  verdict.  There  is  therefore  no  merit  in 
the  appeal  from  the  judgment.  The  notice 
of  intention  to  move  for  a  new  trial  was  not 
filed  or  served  until  March  9, 1889,  more  than 
10  days  after  entry  of  the  verdict  and  judg- 
ment: and  the  proposed  statement  on  motion 
for  a  new  trial  was  not  served  on  the  attor- 
ney of  defendant  until  April  25,  1889.  Tbe 
judge  of  the  court  below  declined  to  settle  the 
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statement  on  the  ground  that  neither  the  no- 
tice of  intention  nor  proposed  statement  was 
served  in  time.  Defendant  tliereupon  ap- 
pealed from  the  order  refusing  to  settle  the 
statement. 

Tliere  is  no  doubt  that  the  steps  talcen  by 
defendant  in  his  proceedings  for  a  new  trial 
were  not  within  tlie  time  required  by  law, 
and  that  the  statement,  if  settled,  could  not 
have  been  used  in  support  of  his  motion. 
This  his  counsel  concedes.  It  is  claimed, 
however,  that  on  his  appeal  from  the  judg- 
ment he  was  entitled  to  a  statement,  and, 
there  Iwing  no  time  fixed  by  law  within  which 
such  statement  is  to  be  served,  and  having 
the  right,  under  the  statute,  to  appeal  from 
the  judgment  at  any  time  within  a  year  after 
its  entry,  his  statement  was  prepared  and 
served  within  a  reasonable  time,  and  should 
therefore  have  been  settled  by  the  judge  as  a 
statement  on  appeal.  The  Code  provides  that 
"any  statement  used  on  motion  for  h  new. 
trial,  *  *  *  or  any  bill  of  exceptions 
settled  as  provided  in  section  649  or  650,  or, 
used  oil  motion  for  a  new  trial,  may  be  used 
on  jippeal  from  a  final  judgment  equally  as 
upon  nppeal  from  ttie  order  granting  or  re- 
fusing the  new  trial."  Section  950,  Code 
Civil  Proc.  Unless  the  statement  was  used 
on  motion  for  a  new  trial,  it  cannot  be  used 
on  appeitl  from  the  judgment.  The  letter 
and  s|iirit  of  the  Code  provisions  unite  in 
showing  tliat  it  was  the  aim  of  tlie  legislature 
to  require  a  party  desiring  to  review  a  decis- 
ion of  the  trial  court  on  matters  of  fact,  or 
its  rulings  at  the  trial,  to  take  some  steps  to 
correct  the  error  while  the  history  of  the  trial 
in  fresh  in  the  memory  of  the  judge  and  the 
parties.  If  the  aggrieved  party  desires  the 
court  which  tried  the  case  to  review  its  own 
decisions  of  law  or  of  fact,  and  grant  a  new 
trial,  "he  must,  within  ten  days  after  the 
verdict  of  the  jury,  if  the  action  were  tried 
by  a  jury,  or  after  notice  of  the  decision  of 
the  court  or  referee,  *  •  *  file  with  the 
clerk,  and  serve  upon  the  adverse  party,  a 
notice  of  his  intention,  designating  the 
grounds,"  etc,  and  theretifter  he  must  prepare 
and  serve  his  bill  or  statement  within  the 
time  fixed.  Section  659,  Id.  Any  such  bill 
or  statement  used  on  motion  for  a  new  trial 
may  be  used  on  appeal  from  a  final  judgment, 
although  there  has  been  no  appeal  from  the 
order,  if  it  appear,  from  the  certificate  of  the 
judge  or  otherwise,  that  it  was  used  on  the 
hearing  of  the  motion.  If  the  proper  steps 
have  not  been  taken  in  time,  and  for  that 
reason  the  judge  has  refused  to  settle  the  bill 
or  statement,  it  is  not  one  which  has  been 
used  on  motion  for  a  new  trial,  and  cannot, 
therefore,  be  used  on  appeal  from  the  judg- 
ment. If  the  party  aggrieved  does  not  de- 
sire to  ask  the  court  below  to  review  its  own 
rulings,  but  prefers  to  appeal  directly  to  this 
court  from  the  judgment,  he  may  do  so,  and 
may  have  the  rulings  of  the  trial  court  re- 
viewed by  complying  with  the  provisions  of 
sections  649  and  650,  supra.  Those  sections 
provide:   "A  bill  containing  the  exception  to 


any  decision  may  be  presented  to  the  court 
or  judge  for  settlement  at  the  time  the  decis- 
ion is  made,  and,  after  having  been  settled, 
shall  be  signed  by  the  judge,  and  filed  with 
the  clerk."  Section  649,  Id.  "When  a  party 
desires  to  have  exceptions  taken  at  a  trial 
settled  in  a  bill  of  exceptions,  he  may.  within 
ten  days  after  the  entry  of  judgment,  if  the 
action  were  tried  with  a  jury,  or  after  receiv- 
ing notice  Of  the  entry  of  judgment,  if  the 
action  were  tried  without  a  jury,  ur  such  fur- 
ther time  as  the  court  in  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow,  pre- 
pare the  draft  of  a  bill,  and  serve  the  same, 
or  a  copv  thereof,  upon  the  adverse  party." 
Section  650.  Id. 

It  does  not  follow  that,  because  the  party 
aggrieved  has  been  given  s  year  within  which 
to  appeal  from  the  judgment,  that  he  may 
wait  a  year,  or  nearly  a  year,  before  serving 
the  statement  or  bill  upon  wliich  he  relies  to 
show  error  in  the  rulings  of  the  court.  Tlie 
provisions  of  the  Code  which  we  have  cited 
show  that  where  the  party  aggrieved  intends 
to  rely  upon  the  insufficiency  of  the  evidence, 
or  upon  errors  of  the  court  nut  appearing 
upon  the  face  of  the  judgment  roll,  he  must 
present  a  bill  containing  the  exception  at 
tlie  time  the  decis  on  is  made,  (section  649, 
supra;)  or  must,  within  10  <lays  after  the  de- 
ci!3ion,  serve  his  proposed  bill,  (section  650, 
supra;)  and,  in  order  that  a  fair  and  reliable 
record  of  the  evidence  and  proceedings  may 
be  preserved,  the  legislature  has  provided 
that  when  the  motion  is  to  be  made  on  the 
minutes  of  the  court,  in  which  case  the  stated 
ment  need  not  be  settled  until  after  the  mo- 
tion is  heard  and  determined,  the  notice  of 
intention  must  specify  the  particulars  in 
which  the  evidence  is  claimed  to  be  insutfl- 
cient,  and  the  particular  errors  upon  wliich 
the  moving  party  relies,  (section  659,  subd. 
4.)  The  old  practice  act  provided  for  state- 
ments on  api)eal,  and  statements  on  motion 
for  a  new  trial;  and  the  latter  could  not  be 
used  in  place  of  the  former,  in  the  absence 
of  a  stipulation.  The  Code  originally  did 
not  provide  fur  statements  at  all,  but  amend- 
ments were  made  in  1874,  restoring  state- 
ments on  motion  for  new  trial,  and  provid- 
ing that  they  might  be  used  on  appeal  from 
the  judgment,  if  used  on  the  motion.  As 
appellant  never  used  any  statement  on  his 
motion  for  a  new  trial,  and  did  not  present 
any  bill  of  exceptions  under  the  provisions  of 
sections  649  and  650,  supra,  he  lost  his  right 
to  a  statement  or  bill  of  exceptions  on  appeal 
from  the  judgment;  and  the  judge  properly 
refused  to  settle  the  statement  presented  to 
him.  This  subject  is  very  carefully  and  thor- 
oughly considered  by  Mr.  Hayne  in  his  "New 
Trials  and  Appeals,"  c.  45. 

We  have  discussed  tliis  matter  of  practice 
upon  the  assumption  that  an  appeal  lies  from 
an  order  refusing  to  settle  a  statement.  Coun- 
sel for  respondent  contend  that  there  is  no 
appeal  from  such  an  order.  It  is  unneces- 
sary, in  view  of  what  we  have  said,  to  decide 
wliether  the  order  is  appealable.    There  is  no 
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merit  in  either  appeal.    The  judgment  and 
order  are  therefore  alfirmed. 

We  concur:    Fox,  J.;  Wobks,  J. 


(81   Cal.  58S) 

Wakd  v.  Clay.    (No.  12,892.) 

(Supreme  Court  of  CaUfwnla.    Feb.  10,  1890.) 

TriaI/— Findings. 

Though  a  finding,  in  an  action  on  a.  note  for 
(3,546.48  with  interest,  that  there  is  a  balance  of 
9790.75  due  is  merely  a  conclusion  of  law,  and 
not  a  sufficient  ansvrer  to  the  issue  of  non-pay- 
ment, such  issue  is  covered  where  the  court  spe- 
ciflcally  finds  that  plaintiff  sold  a  $3,000  note,  which 
defendant  had  asalsned  to  him  as  collateral  secur- 
ity, "for  the  amount  of  the  principal  and  interest 
then  due, "  and  credited  the  proceeds  on  the  note 
in  suit,  and  that  no  part  of  the  latter  has  been  paid, 
except  the  amount  of  the  principal  and  interest 
due  on  the  t8,000  collateral  note,  January  2S,  1S86. 

In  bank.  On  rehearing.  For  former  opin- 
ion, see  ante,  50. 

Action  by  John  T.  Ward  against  Sadie  I. 
Clay  on  a  promissory  note  for  iS2,546.48,  with 
interest.  From  a  judgment  forpLiintiS  for 
$790.75  and  costs,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appealed, 
and,  on  afBrmance,  now  moves  for  a  rehear- 
ing. 

iJ.  Peray  Wright,  for  appellant.  J.  W. 
Ward,  Jr.,  and  /.  A.  Cooper,  for  respondent. 

Bbattt,  C.  J.  The  appellant  bases  her 
petition  fur  a  reliearing  altogether  upon  the 
contention  that  the  ninth- finding  of  the  su- 
perior court,  "that  there  is  now  due  and  ow- 
ing from  defendant,  Sadie  I.  Clay,  to  plain- 
tiff,  on  tbe  promis.sory  liote  sueJ  on  in  this 
case,  a  Imlance  of  9790.75,"  is  merely  a  con- 
clusion of  law,  and  not  a  finding  of  fact  cov- 
ering the  issue  of  non-payment.  I  think  the 
contention  \a  well  founded,  and  that  we  ought 
not  to  approve  the  ninth  finding  as  a  suf- 
ficient answer  to  tlie  issue  of  non-payment. 
But  tliere  are  specific  findings  covering  this 
issue.  It  is  found  tliat  the  defendant,  as  col- 
lateral security  for  tbe  note  in  suit,  assigned 
a  note  payable  to  her,  dated  Deceml)er7, 1883, 
for  92,000,  bearing  interest  at  6  per  ceut.  It 
is  further  found  tiiat  this  note  so  held  as  col- 
lateral secuiity  was  sold  by  the  plaintiff,  Jan- 
uary 25,  1886,  "for  the  amount  of  tlie  prin- 
cipal and  interest  then  due"  thereon,  and  the 
proceeds  credited  on  the  note  in  suit.  It  is 
further  found  that  no  part  of  the  note  in  suit 
has  been  paid  "except  the  amount  of  the 
principal  and  interest  due  on  the  ^2,000  col- 
lateral note,  dated  January  25,  1886."  The 
word  "dated,"  in  the  last  part  of  this  find- 
ing, is  an  evident  clerical  mistake,  and  should 
be  omitted.  With  or  without  it,  the  mean- 
ing of  the  finding  is  perfectly  clear,  viz.,  that 
no  part  of  the  note  in  suit  bas  been  paid  ex- 
cept $2,000,  the  principal  of  said  collateral 
iuA«,  and  the  interest  due  thereon, -January 
25,  1886.  It  is  true  this  leaves  the  amount 
paid  to  be  computed,  but  that  is  certain  which 
can  be  made  certain;  and  allowing  in  favor 
of  thedefendant  that  all  the  interest  that  had 
ever  accrued  on  the  S2.000  note  was  due  and 


unpaid  when  it  was  sold,  and  deducting  this 
maximum  sum  from  the  amonnt  of  the  note 
in  suit  at  the  date  of  judgment,  there  remains 
the  full  sum  found  to  ha  due,  and  for  which 
judgment  was  rendered.    Bebeaiing  denied. 

(82  Cal.  502) 

Labew  «.  Newman,  County  Auditor.    (No. 

12,251.) 
(Supreme  Court  of  Calif  omia.    Dec  4, 1889.) 

COUNTT  OnriOBBS — IKCRBASB    OF  COMPENSATION. 

Under  Const  Cal.  art.  11,  $  9,  proviaing  that 
the  compensation  of  a  county  officer  shall  not  be 
increased  during  his  term  of  office,  one  who  is 
appointed  to  fill  a  vacancy  in  the  offloe  of  county 
superintendent  of  schools, '  the  salary  of  which 
was  increased  after  the  election  of  his  predecessor, 
but  before  th«  happening  of  the  vacancv,  is  not 
entitled  to  the  increase;  as  Pol.  Code  Cal.  §  1004, 
provides  that  any  person  appointed  to  fill  a  vacan- 
cy is  subject  to  "all  the  liabilities,  duties,  and  ob- 
ligations of  the  officer  whose  vacancy  he  fills. " 

Department  2.  Appeal  from  superior  court, 
Mariposa  county;  J.  M.  Couooban,  Judge. 

/.  H.  Campbell,  for  appellant.  Newman 
(£*  Jones,  for  respondent. 

McFarland,  J.  This  is  a  proceeding  in 
mandamun  to  compel  defendant,  auditor  of 
Mariposa  county,  to  draw  his  warrant  in  favor, 
of  plaintiff  for  «S837.50.  In  the  court  below 
judgment  went  for  defendant,  and  plaintiff 
appeals  from  the  judgment,  upon  tlie  judg- 
ment roll  alone.  The  facts  necessary  to  be 
here  stated  are  these:  W.  D.  Egenholf ,  hav- 
ing in  1882  been  elected  superintendent  of 
schools  of  said  county,  qualified  and  entered 
upon  the  duties  of  said  office  on  the  8tb  day 
of  January,  1888,  and  held  the  office  until' 
March  19,  1884,  when  he  resigned^  On  said 
March  19th  the  plaintiff,  by  an  order  of  the 
board  of  supervisors,  was  appointed  "to  serve 
the  unexpired  term  of  W.  D.  Egenhoff,  re- 
signed." Under  such  appointment  plaintiff 
held  the  office  until  the  first  Monday  in  Jan- 
uary, 1887.  He  was  paid  his  salary  at  the 
rate  of  $350  per  annum;  but  he  contends 
that  he  should  have  been  paid  at  the  rate  of 
$650  per  annum,  and  brings  this  proceeding 
for  the  difference.  When  Egenlioll  took  the 
office,  the  salary  fixed  by  statute  was  $350 
per  annum.  Afterwards,  and  before  he  had 
resigned,  the  general  county  government  act 
(approved  March  14, 1883)  went  into  effect, 
by  which  the  salary  of  said  office  w&<i  fixed  at 
$1)50  per  annum.  This  act  enacted  that  its 
provisions  for  salaries  "shall  not  affect  the 
present  incumbents;"  and  also  that  a  vacancy 
in  an  office  should  be  filled  by  appointment 
by  the  supervisors,  "the  appointee  to  hold  of- 
fice for  the  unexpired  term."  Section  9,  art. 
11,  of  the  state  constitution,  provides  that 
"the  compensation  of  any  county  *  *  * 
officer  shall  not  be  increased  after  his  election, 
or  during  his  term  of  office."  Section  1004 
of  the  Political  Code  provides  that  "any  per- 
son elected  or  appointed  to  fill  a  vacancy, 
after  filing  his  official  oath  and  bond,  pos- 
sesses all  the  rights  and  powers,  and  is  sub- 
ject to  all  the  liabilities,  duties,  and  obliga- 
tions, of  the  officer  wiiose  vacancy  he  fills." 
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We  think  that  under  these  constitutional  and 
statutory  provisions,  plaintiff  merely  stood  in 
the  shoes  of  Egenhoff,  and  gained  no  addi- 
tional rights.  The  increMsed  salary  did  not 
commence  until  after  the  expiration  of  the 
term  for  which  Egenhoff  had  been  elected, 
and  that  result  could  not  be  evaded  either  by 
Egenhoff  resigning  and  procuring  himself  to 
be  appointed,  or  by  his  resigning  and  allow- 
ing some  otiier  person  to  be  appointed.  The 
Judgment  is  affirmed 

We  concur:  Thornton,  J. ;  Shabpstein.J. 


(83  Cal.  130) 

People  t».  Ltjm  Tit,    (No.  20,579.) 

iSupreme  Court  of  California.    Feb.  10, 1800.) 

RoBBEBT— New  Trial. 

1.  An  order  granting  a  new  trial,  without  dis- 
ologing  any  grounds  for  its  basis,  will  not  be  dis- 
turbed, on  appeal,  if  it  can  be  sustained  on  any  of 
the  grounds  specified  in  the  motion,  unless  an 
abuse  of  legal  discretion  is  manifest. 

2.  The  only  direct  evidence  of  an  alleged  rob- 
bery was  the  testimony  of  the  prosecuting  witness, 
to  the  effect  that  he  was  called  out  in  front  of  a 
store,  and  there  engaged  in  conversation  by  one 
A.,  who  was  ostensibly  seeking  employment,  when 
defendant  and  others  approached  and  robbed  him. 
A  policeman  who  arrived  a  few  minutes  thereafter 
found  prosecuting  witness  much  excited,  but, 
deeming  pursuit  of  the  alleged  robbers  useless, 
communicated  with  two  detectives,  who,  a  few 
hours  later,  arrested  defendant  and  A.  The  place  of 
the  alleged  robbery  was  lighted,  and  people  passed 
to  and  fro,  several  being  in  the  store  at  the  time. 
Defendant's  evidence  tended  strongly  to  show 
that  on  meeting  prosecuting  witness,  and  demand- 
ing payment  for  what  ho  owed  defendant's  brother, 
an  altercation  ensued,  carminating  by  defendant 
and  his  companions  wallclng  away.  Prosecuting 
witness,  while  denying  personal  liability,  admitted 
the  indebtedness  to  defendant's  brother.  A.  was 
subsequently  released,  and  emplojed  by  prosecut- 
ing witness.  Held,  that  an  order  granting  a  new 
trial  on  the  ground  that  a  conviction  was  not  war- 
ranted by  the  evidence  would  not  be  disturbed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  D.  J.  Muephy,  Judge. 

/.  D.  Page,  Dist.  Atty.,  for  the  People. 
Thomtm  D.  Hiordan,  {Lyman  I.  Mowry,  of 
counsel,)  for  respondent. 

GiB-soN,  C.  The  respondent  in  this  rase 
was  charged  with,  and  convicted  of,  tlie 
crime  of  robbery.  He  moved  for  and  ob- 
tained a  new  trial.  From  the  order  granting 
his  motion  the  people  appeal.  Tlie  fourtli 
and  sixtli  of  the  several  grounds  upon  wliicli 
the  motion  was  based  were,  respectively,  that 
the  verdict  was  contrary  to  the  evidence,  and 
that  material  evidence  had  been  newly  dis- 
covered, whicli  the  defendant,  with  reasonable 
diligence,  could  not  have  found  and  produced 
at  tlie  trial.  In  support  of  the  motion  upon 
the  last  ground,  the  respondent  introduced 
the  affidavits  of  six  different  persons.  The 
court,  in  granting  the  motion,  did  not  specify 
any  particular  ground  in  its  order.  The  ar- 
gument of  the  appellant  is  that,  as  the  in- 
structions given  to  the  jury  do  not  appear  in 
tlie  riKiord,  and  as  no  exception  was  tal^en  to 
the  aiimissionof  evidence,  nor  to  any  ruling 


of  the  court,  the  motion  must  necessarily 
have  been  granted  upon  the  ground  of  newly- 
discovered  evidence,  and,  as  tlie  several  affi- 
davits consisted  merely  of  the  opinions  of 
the' respective  affiants  as  to  the  innocence  of 
the  respondent,  they  were  consequently  in- 
competent and  insufficient  to  warrant  a  new 
trial. 

We  agree  with  the  appellant  as  to  the 
character  and  insufficiency  of  the  affidavits; 
but  we  must  presume,  in  the  absence  of  any- 
thing in  the  record  to  negative  it,  that  the 
court  acted  regularly  and  tested  the  affidavits 
by  the  proper  rules  of  evidence,  and,  having 
found  them  insufficient,  granted  the  motion 
upon  some  other  ground,  if  any  other  ground 
to  sustain  it  can  be  found  in  the  record.  So 
it  is  with  regard  to  the  charge  to  the  jury. 
In  view  of  the  statement,  in  the  bill  of  ex- 
ceptions, that  the  court  duly  charged  the  jury 
upon  the  law  of  the  case,  we  must  presume 
that  the  charge  was  correct. 

This  brings  us  to  the  leading  question,  can 
the  ruling  be  sustained  upon  any  of  the 
grounds  of  the  motion?  We  are  of  the 
opinion  that  it  can  be,  upon  the  ground  that 
the  verdict  was  contrary  to  the  evidence.  It 
seems  to  be  well  settled  that,  when  itappears 
by  the  record  that  a  motion  for  a  new  trial, 
based  upon  several  grounds,  was  granted  by 
an  order  which  does  not  disclose  any  ground 
for  its  basis,  the  ruling  will  not  be  disturbed, 
if  it  can  be  sustained  upon  any  of  the  speci- 
fied grounds  of  the  motion,  unless  an  abuse 
of  legal  discretion  is  manifest.  In  People  v. 
Baker,  89  Cal.  686,  a  case  in  which  the  record 
was  in  many  respects  similar  to  the  one  here, 
the  appeal  was  from  an  oider  granting  the  de- 
fendant's motion  for  a  new  trial.  Among 
several  specified  grounds  of  the  motion  was 
one  that  the  verdict  was  contrary  to  the  evi- 
dence. The  bill  of  exceptions  contained  all. 
or  some  porliun<  of  the  evidence,  but  none  of 
the  minutes  of  the  trial,  or  the  rulings  of  the 
court  during  the  trial.  Tlie  order  did  not 
show  upon  what  ground  the  motion  had 
been  granted.  In  this  state  of  the  record, 
the  only  ground  upon  which  it  appeared  that 
the  court  could  have  made  the  order  was  that 
the  verdict  was  contrary  to  the  evidence; 
and,  altlioughthe  evidence  apparently  strong- 
ly pre|)onUerated  in  favor  of  the  verdict,  still, 
as  it  did  not  appear  that  tlie  trial  judge  has 
abused  his  legal  discretion  in  dutenuining 
otherwise,  the  order  was  affirmed.  See  Peo- 
ple V.  McAiislan,  4(i  Cal.  55;  Weddle  v. 
Stark,  10  Cal.  302;  Oullahan  v.  Starbuck.  21 
Cal.  414;  Hayne,  New  Trials  &  App.  §  284, 
p.  842. 

The  only  direct  evidence  of  the  robbery  io 
the  present  ease  was  tlie  testimony  of  Chung 
Wey,  the  prosecuting  witness.  About  7 
o'clock  of  the  evening  of  January  19,  1889, 
he,  being  at  the  time  eng.iged  as  a  contractor 
in  employing  men  for  an  Alaskan  fish  can- 
nery, was  called  out  of  a  store  on  Sacramento 
street  by  one  Ah  Fook,  who  was  in  search  of 
employment.  While  conversing  with  Fook 
in  or  near  a  hallway  opening  into  the  street. 


Digitized  by 


Google 


Cal.) 


PEOPLE  V.  MULLINGS. 


229 


and  but  four  or  five  steps  away  from  the 
store  which  he  had  left,  the  defendant,  with 
three  other  Chinese,  came  up  and  robbed 
him.  The  defendant  drew  a  knife,  and  the 
three  others  held  the  prosecuting  witness 
down,  while  defendant  took  from  Mn  pocket 
a  handkerchief  in  which  was  tied  $240.  A 
policeman,  who  was  attracted  by  the  blow- 
ing of  a  whistle,  arrived  at  the  place  a  few 
minutes  after  the  robbery,  and  found  tlie 
proseciitinfT  witness  much  excited.and  learned 
from  him  that  he  had  been  robbed  by  several 
Chinese,  who  had' run  down  the  street. 
Tliinking  it  useless  to  pursue  them  then,  the 
officer  w^ent  over  to  Washington  street,  and 
left  word  for  two  officers  detailed  for  detect- 
ive work  in  the  Chinese  quarter.  These  last 
two  officers,  about  11  o'clock  of  the  same 
night,  came  to  see  the  first  officer  about  the 
affair,  and  the  three  together  interrogated 
Chung  Wey;  and  later,  the  same  night,  one 
of  the  detective  officers  arrested  the  defend- 
ant and  All  Fook.  The  hallway,  at  the  time 
of  the  robbery,  was  lighted.  There  were 
people  passing  to  and  fro  upon  the  street, 
and  a  number  of  other  Chinese  were  in  the 
store  referred  to  as  being  but  four  or  five 
steps  from  the  hallway.  The  testimony  of 
two  other  witnesses  tend  to  corroborate 
Chung  Wey  as  to  the  amount  of  money  he 
might  have  had  upon  his  perscm  at  the  time. 
Ah  Fook.  who  was  arrested,  according  to 
Chung  Wey,  because  he  was  the  man  who 
bad  called  the  latter  out  of  the  store  when  he 
was  rubbed,  was  subsequently  relestsed,  &nd 
employed  by,  and  received  advance  money 
from.  Chung  Wey,  to  go  to  Alaska.  On  the 
other  hand,  the  testimony  given  on  behalf  of 
the  defendant  tends  strongly  to  show  that  at 
the  time  of  the  alleged  robbery  Chung  Wey 
was  indebted  to  the  tirother  of  the  defendant 
for  services  rendered  in  some  fish  cannery: 
and  that,  Chung  Wey  having  theretofore  re- 
fused to  pay  the  sum  claimed,  the  defendant, 
with  several  other  Chinese,  at  the  time  and 
place  of  the  alleged  robbery,  met  Chung  Wey, 
when  the  defendant  demanded  the  amount 
due  unto  his  brother,  which  was  refused. 
An  altercation  then  ensued  and  was  contin- 
ued a  few  minutes,  and  then  terminated  by 
the  defendant  and  his  companions  walking 
away.  Chung  Wey,  on  being  recalled  for 
the  defendant,  did  not  deny  but  what  some- 
body owed  the  defendant's  brother  for  serv- 
ices rendered,  but  claimed  he  was  not  Respon- 
sible for  the  debt,  because  at  the  time  he  was 
simply  a  foreman,  upon  a  salary,  in  the  can- 
nery where  the  services  were  rendered,  and 
not  a  contractor.  Altogether,  the  testimony 
given  on  behalf  of  defendant  tends  forcibly 
to  support  tlie  theory  that  the  motive  of  the 
prosecuting  witness  was  to  have  an  importu- 
nate creditor  removed  or  silenced,  rather 
than  to  punish  a  veritable  robber.  It  is  ap- 
parent that  the  only  question  ihnt  such  a 
state  of  the  evidence  presents  is  one  as  to  its 
weight,  and  we  cannot  say  that  the  trial 
judge  abused  his  diacretiou'in  determining 
that  the  jury  had  mistaken  its  weight.     Ue 


bad  the  witnesses  before  him,  and  an  equal 
opportunity  with  the  jury  to  observe  the 
manner  of  the  witnesses,  the  character  of 
their  testimony,  and  to  judge  of  their  credi- 
bility, and  discover  their  motives.  He,  too, 
had  to  be  satisfied  that  the  evidence,  as  a 
whole,  was  sufficient  to  sustain  tlie  verdict. 
If  he  was  not,  it  was  not  only  the  proper  ex- 
ercise of  a  legal  discretion,  but  his  duty,  to 
grant  a  new  trial.  People  v.  Baker,  supra; 
People  v.  Ashnauer,  47  Cal.  98;  People  v. 
llotz.  73  Cal.  241,  14  Pac.  Rep.  856.  The 
order  should  therefore  be  affirmed. 

We  concur:    Vanclief,  C.  ;  Foote,  C. 

Pee  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  is  atnrmed. 

(83  Cal.  138) 

People  t>.  Millings.    (No.  20,598.) 
(Supreme  Court  of  Califomla.    Feb.  18, 1890.) 

WlTSESS— PbIVILEQED  CoMNnJNlCATIONS— HcS- 
BAND  AND   WiPB. 

1.  Under  Code  Civil  Proc.  Cal.  S  1881,  which 
provides  that  a  husband  or  wife  cannot  be  exam- 
ined for  or  against  each  other  as  to  "any  comma- 
Dication  made  by  the  one  to  the  other  during  mar- 
riage, "  a  defendant  In  a  criminal  case,  who  has 
offered  himself  as  a  witness  in  his  own  behalf,  and 
who  has  not  testified  in  chief  to  any  communica- 
tions between  himself  and  his  wife,  cannot,  with- 
out his  consent,  be  examined  by  the  state  as  to  any 
such  communications. 

8.  Where  tbe  state  asks  defendant  a  long  list 
of  questions  as  to  communications  made  by  him 
to  his  wife,  an  objection  to  several  of  them  that 
the  communications  were  privileged  and  the  ques- 
tions incompetent  is  sutBcient,  without  repeating 
the  objection  te  every  question. 

8.  Where  the  state  asljs  defendant  a  long  list 
of  incompetent  questions  which  assume  defend- 
ant's guilt,  with  the  evident  intention  of  impress- 
ing the  probability  of  his  guilt  on  the  minds  of  the 
jurors,  it  cannot  be  said  that  the  questions  were 
not  prejudicial  to  defendant,  though  be  answers 
them  in  the  negative. 

Department  2.  Appeal  from  superiorcourt, 
Butte  county;  P.  O.  Hundlky,  Judge. 

W,  J.  Herrin  and  M.  C.  Bami-y,  for  ap- 
pellant. Geo.  N.  Jofinson,  Atty.  Gen.,  for 
the  People. 

McFarlanr,  J.  Defendant  was  charged 
with  the  murder  of  one  John  S.  Moore.  He 
was  convicted  and  sentenced  to  the  state- 
prison.  He  appeals  from  the  judgment  and 
from  an  order  denying  him  a  new  trial.  De- 
fendant went  upon  the  stand  as  a  witness  in 
his  own  behalf.  After  a  denial  that  he  had 
made  one  or  two  st;itements  testified  to  by 
one  or  two  of  the  witnesses  for  the  proseru- 
tion,  his  testimony  consisted  simply  of  the  fol- 
lowing question  and  answer:  "Questirm.  Did 
you  or  did  you  not  kill  John  Moore?  An- 
airer.  No."  Upon  cross-examination  the 
prosecution  asked  him,  a  great  variety  of 
questions,  against  the  objections  of  his  attor- 
ney that  they  were  not  proper  cross-exami- 
nation of  a  defendant  under  section  1823  of 
the  Penal  Code;  that  is,  that  they  were  not' 
as  to  "matters  about  which  he  was  examined 
in  chief."  The  cross-examination  in  this  re- 
spect certainly  went,  at  least,  to  the  very 
verge  of  error,— a  place  where  prosecuting 
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ofl.cers  seem  frequently  to  want  to  go  on  all 
doubtful  questions.  But,  considering  the 
general  nature  uf  defendant's  statement,  this 
court  (at  least  a  majority  of  it)  is  not  pre- 
pared to  say  tliat  error  was  committed  on  the 
sole  ground  that  the  questions  asked  were 
not  proper  crosis-examination. 

In  the  course  of  the  cross-examination,  how- 
ever, the  prosecution  asked  the  defendant  a 
long  list  of  questions  about  conversations  be- 
tween him  and  his  wife,  to  which  his  counsel 
objected  on  the  additional  ground  that  they 
were  privileged  communications,  about  which 
hecould  not  beexamined.  Tlieobjection  was 
overruled,  and  defendant  excepted.  This 
was  error  of  a  most  material  character.  At 
the  time  of  the  conversations  asked  about, 
the  person  with  whom  they  were  had  was 
defendant's  wife,  although  afterward  she 
was  divorced  from  him.  The  provisions  of 
our  Codes  on  the  subject  of  privileged  com- 
munications between  husband  and  wife  are 
little  more  than  a  declaration  of  tlie  common- 
law  rale  upon  the  subject,  except  in  this  re- 
spect: The  privilege  at  common  law  did  not 
extend  to  communications  which  were  not  in 
their  nature  confidential;  and,  although  such 
communications  were  generally  held  to  be 
confidential,  yet  some  very  difficult  questions 
did  occasionally  arise  as  to  the  character  of 
the  communications;  but  our  Code  sweeps 
away  that  erobarrassingdlstinction  by  extend- 
ing the  privilege  to  "any  communication 
made  by  one  to  the  other  during  the  mar- 
riage." Code  Civil  Proc.  §  1&81.  The  gen- 
eral rule  is  stated  in  section  39«  of  Wharton's 
Criminal  Evidence,  as  follows:  "Aside  from 
the  question  of  interest,  confidential  commu- 
nications between  husband  and  wife  are  so 
far  privileged  that  the  law  refuses  to  permit 
either  to  be  interrogated  as  to  what  occurred 
in  their  confidential  intercourse  during  their 
marital  relations."  The  main  provision  of 
our  Codes  upon  the  subject  is  as  follows: 
"There  are  particular  relations  in  which  it  is 
the  policy  of  the  law  to  encourage  confiilence 
and  to  preserve  it  inviolate;  tlierefure,  a  per- 
son cannot  be  examined  as  a  witness  in  the 
following  cases:  (I)  A  husband  cannot  be 
examined  for  or  against  his  wife  without 
her  consent;  nor  a  wife  for  or  against  her 
husband  without  his  consent;  norcan  either, 
during  the  marriage,  or  afierwards,  be,  with- 
out the  consent  of  the  other,  examined  as  to 
any  communication  made  by  one  to  the  other 
during  the  marriage."  The  rule  is  founded 
on  public  policy,  and  its  purpose,  as  stated  in 
the  clause  of  the  Code  just  quoted,  is  to  "en- 
courage confidence,  and  preserve  it  invio- 
late;" and  no  disclosure  can  be  forced  from 
either  spouse  without  the  consent  of  the  one 
against  whom  it  is  sought  to  be  used.  In 
Murphy  v.  Com.,  23  Grat  960,  the  rule  was 
applied  to  a  mere  witness  for  the  prosecu- 
tion. In  that  case  Alexander  Murphy  was 
on  triiil  for  an  alleged  assault  with  intent  to 
kill  on  one  John  Murphy.  John  Murphy 
was  a  witness  for  the  prosecution,  and  on 
^ross-examination  he  was  asked  by  counsel 


for  defendant  if  he  had  not  stated  to  bis  wife 
that  defendant  acted  only  in  his  own  de- 
fense. The  prosecution  objected  to  the  ques- 
tion as  piivileged,  and  the  objection  was  sus- 
tained, and  the  supreme  court  of  appeals  of 
Virginia  held  the  ruling  correct,  because  the 
question  "required  him  to  state  a  communi- 
cation supposed  to  have  been  made  by  bim  to 
his  wife,  which,  if  made,  was  what  the  law 
considei-s  a  confidential  communication,  and 
which  he  was  not  bound  to  disclose. "  And,  of 
course,  tli^  rule  applies  much  more  strongly 
to  a  defendant  himself  on  trial  upon  a  seri- 
ous charge. 

It  has  been  repeatedly  held  that  a  party  of- 
fering himself  as  a  witness  in  his  own  behalf 
cannot  be  cross-examined  as  to  any  commu- 
nication made  to  his  attorney.  In  Dutten- 
hofer  V.  Slate,  34  Ohio  St.  91,  the  defendant 
was  indicted  for  and  convicted  of  forgery. 
He  was  a  witness  for  himself;  and,  on  cross- 
examination,  the  state  succee<led  in  examin- 
ing him,  over  his  objection  of  privilege,  about 
certain  communications  made  by  h.m  to  bis 
attorney  concerning  the  matter  in  contro- 
versy. But  the  supreme  court  of  Ohio  re- 
versed the  judgment  for  this  error,  and  in 
its  opinion  said,  among  other  things,  as  fol- 
lows: "The  privilege  applies  to  the  commu- 
nication; and  it  is  immaterial  whether  the 
client  is  or  is  not  a  party  to  the  action  in 
which  the  question  arises,  or  whether  the  dis- 
closure is  sought  from  the  client  or  his  legal 
adviser."  And  the  court  further  says:  "Nor 
do  we  see  the  propriety  of  not  allowing  the 
attorney  to  make  the  disclosures  without  the 
consent  of  his  client,  and  yet  compelling  the 
client  liimself  to  make  them."  In  Bigler  v. 
Beyher,  43  Ind.  112,  it  waa  held  (we  quote 
for  brevity  from  the  syllabus)  that  "commu- 
nications made  in  consultation  by  a  client  to 
his  attorney  are  privileged  and  protected  from 
inquiry,  when  the  client  is  a  witness,  as  well 
as  when  the  attorney  is  a  witness. "  In  Hem- 
enway  v.  Smith,  28  Yt.  701,  one  Orcult,  who 
was  a  defendant,  was  a  witness  on  his  own 
behalf,  and  was  cross-examined,  against  his 
objection,  about  consultations  with  liis  attor- 
ney. For  this  error  the  judgment  was  re- 
versed, the  supreme  court  of  Vermont  say- 
ing that  "the  rule  should  be  the  same  as  it 
would  have  been  if  the  counsel  had  been 
called  to  prove  the  consultation."  In  BoIm 
v.  Bryson,  21  Ark.  387,  it  is  held  that  "a  wit- 
ness is  protected  from  testifying  as  to  any 
conimnnicatiun  he  may  have  made  to  his  at- 
torney in  confidence."  In  State  v.  White, 
19  Kan.  445,  the  defendant,  who  was  being 
tried  for  bigamy,  was  a  witness  for  himself, 
and  he  was  cross-examined  by  the  prosecu- 
tion, against  bis  objection,  "about  consulta- 
tions with  his  attorney.  For  this  error  the 
judgment  was  reversed,  and  the  court,  after 
reciting  that  the  statute  prevents  an  attorney 
from  testifying  about  communications  made 
to  him  by  his  client,  proceeds  as  follows: 
"This  statute  would  be  of  no  utility  or  bone- 
fit,  if  the  client  could  be  compelled,  against 
bis  consent,  to  make  such  disclosures.    It 
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would  be  absurd  to  protect  by  legislative  en- 
actment professiouitl  communications,  and 
toleavethem  unprotected  at  the  examination 
of  the  client.  In  such  an  event,  in  all  civil 
actions,  the  confldential  statements  of  client 
and  counsel  would  be  exposed,  and  likewise 
the  same  would  occur  in  ail  criminal  actions 
where  the  defendant  should  testify.  The  au- 
thorities are  otlier wise. "  The  reasoning  and 
philosophy  of  these  cases  (and  there  are  many 
others  to  the  sauie  effect)  apply  with  in- 
creased force  to  the  relation  of  husbnnd  and 
wife, — a  relation  more  confidential  than  that 
of  attorney  and  client;  indeed,  tlie  most  con- 
Odential  relation  known  to  human  beings. 
And  we  have  cited  tlie  above  cases  because 
tliey  are  closely  analogous  in  principle  to  the 
one  at  bar;  and  because  we  have  been  una- 
ble to  find  any  reported  case  where  it  has 
been  attempted  to  compel  a  defendant  in  a 
criminal  case  to  testify  to  communications 
between  his  wife  and  himself.  Sliglitly 
changing  tlie  language  above,  quoted  from 
State  V.  White,  but  applying  its  principle  to 
this  case,  we  can  say  that  "this  statute  would 
be  of  no  utility  or  benefit,  if  the  husband 
could  be  compelled,  against  his  consent,  to 
make  such  disclosures.  It  would  be  absurd 
to  protect  communications  between  husband 
and  wife,  and  to  leave  them  unprotecteil  on 
tlie  exami  nation  of  the  huslmnd. "  All  along 
the  line  of  the  cases  about  communications 
between  client  and  attorney  it  was  steadily 
argued  on  the  one  side  that  the  statute  only 
prevented  the  attorney  from  testifying,  and 
that  when  the  client  was  on  the  witness 
stand  be  could  be  forced  to  disclose;  and  the 
constant  answer  of  the  other  side,  sustained 
by  the  courts,  was  "the  privilege  applies  to 
the  communication,"  and  it  cannot  be  forced 
from  either  party  to  the  confldenti'al  relation. 
It  is  clear  to  us,  therefore,  that  a  defemlant 
in  a  criminal  case  who  has  offered  himself  as 
a  witness  in  his  own  behalf,  and  who  has 
not  testified  in  chief  to  any  communications 
between  bis  wife  and  himself,  cannot,  with- 
out his  consent,  be  examined  by  the  state  as 
to  any  such  communications. 

The  attorney  general  makes  the  point  that 
the  defendant's  attorney  did  not  sufficiently 
object,  on  the  ground  of  privilege,  to  the  ques- 
tions asked  defendant  about  communications 
with  bis  wife;  but  the  point  is  not  tenable. 
We  do  not  understand  that,  when  an  attorney 
has  clearly  and  pointedly  objected  several 
times  to  a  certain  line  or  class  of  testimony,  he 
is  called  upon  to  repeat  his  objection  to  every 
question.  Such  repetition  would  be  unbe- 
coming, and  needlessly  annoying  to  the  court. 
The  first  question  in  the  case  at  bar  to  which 
the  question  applied  was  this:  "What  did 
yon  say  to  your  wife  when  yoti  went  home 
that  night?"  The  objection  of  defendant's 
counsel  was  this:  "  We  object  to  any  conver- 
sation between  him  and  his  wife  as  not  in 
cross-examination,  and  as  improper;  being  a 
privileged  communication."  The  court  over- 
ruled the  objection,  and  defendant  excepted. 
Further  on,  to  the  question,  "Did  you  hot 


tell  your  wife  that  you  had  killed  a  man?" 
the  objection  was,  "We  object  on  the  ground 
that,  even  if  so,  it  was  a  privileged  com- 
munication." Objection  overruled,  and  de- 
fendant excepted.  Other  objections  were 
made  to  similar  questions  which  did  not  ex- 
pressly state  the  ground  of  "privilege,"  but 
which  did  state,  among  other  things,  that  the 
question' was  "not  in  cross-exauiination,  and 
incompetent."  The  word  "incompH-tent,"  un- 
der the  circumstances,  was  sufflciently  broad 
to  include  the  ground  of  objection  under  re- 
view. Such  questions  were  "incompetent;" 
that  is,  apart  from  the  consideration  of  rel- 
evancy and  materiality,  they  were  incompe- 
tent because  prohibited  by  law.  Again,  to- 
ward the  close  of  the  cross-examination,  when 
a  question  was  asked  about  something  which 
the  wife  was  assumed  to  have  said  to  the  de- 
fendant, his  attorney  said:  "All  this  testi- 
mony, preteqded  conversations  between  this 
man  and  his  wife,  I  move  to  have  stricken 
out,  for  the  reason  that  they  are  not  such 
communications  as  can  be  repeated  in  any 
form,  because  the  wife  would  not  be  allowed 
to  come  in  and  testify  to  them,  and  because 
irrelevant  and  incompetent  for  any  purpose 
whatever.  They  are  not  such  conversations 
as  can  be  rebutted  in  any  way,  but  are,  if 
anything,  privileged  communications,  not  al- 
lowed to  be  brought  out  in  court.  I  shall  ask 
for  a  ruling  on  the  motion  as  soon  as  the  tes- 
timony of  the  witness  is  finished."  And  at 
the  close  of  the  examination  of  defendant  his 
attorney  said  as  follows;  "Now  we  move  to 
strike  out  all  the  evidence  with  reference  to 
conversations  had  between  this  defendant 
and  his  wife  concerning  the  killing  of  John 
Moore,  as  not  such  evidence  as  can  be  brought 
out  by  the  prosecution  because  privileged." 
The  motion  was  overruled,  tliecourtannounc- 
ing  the  broad  proposition  that  "any  declara- 
tion that  he  might  have  made  to  his  wife  he 
might  be  Interrogated  about  on  cross-exam- 
ination." The  defendant  excepted.  It  ap- 
pears, therefore,  that  defendant's  objection 
to  the  evidence  was  clear,  fair,  and  full; 
that  it  was  thoroughly  understood  b,  the 
court;  and  that  it  was  pointedly  overruled. 

Counsel  for  respondent  contends  that  the 
questions  asking  defendant  about  conversa- 
tions with  his  wife  did  not  injure  him,  be- 
cause his  answers  td  them  were  mostly  in  the 
negative.  But  what  answers  were  expect- 
ed? After  defendant  testified  that  he  did  not 
kill  John  Moore,  can  any  sane  man  think 
that  the  district  attorney  supposed  for  a  mo- 
ment that  defendant  would  answer  atliruia- 
tively  a  long  list  of  questions  framed  upon 
the  presumption  that  he  did  kill  himV  Why, 
then,  did  he  ask  them?  And  if  the  ques- 
tions and  answers  did  not  help  to  strengthen 
the  ciise  against  defendant,  why  did  not  the 
prosecution  consent  to  have  them  stricken 
out?  It  is  quite  evident  that  the  questions 
and  not  the  answers  were  what  the  prosecu- 
tion thought  important.  The  purpose  of  the 
questions  clearly  was  to  keep  persistently  be- 
fore the  jury  the  assumption  of  damaging 
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facts  which  could  not  be  proven,  and  thus 
impress  upon  their  minds  tlie  probability  of 
tlie  existence  of  the  assumed  facts  upon 
which  ttie  questions  were  based.  To  say 
that  such  a  course  would  not  be  prejudicial 
to  defendant  is  to  ignore  human  experience 
and  tlie  dictates  of  common  sense.  The  ques- 
tioivs  themselves  were  incompetent,  and,  aft- 
er one  or  two  of  tliem  had  been  aslied  sliow- 
ing  the  purpose  of  the  prosecution,  counsel 
should  not  have  been  allowed  to  ask  others 
of  like  character.  A  similar  point  to  the  one 
under  discussion^that  is,  that  the  defend- 
ant was  not  injured  by  the  questions  on  ac- 
count of  the  character  of  the  answers — was 
made  in  Gale  v.  People,  26  Mich.  161;  but 
in  that  case  Judge  Cooley,  delivering  tlie 
opinion  of  the  court,  says:  "A review  of  the 
evidence  in  this  case  suggests  very  forcibly 
that,  however  full  may  be  the  eixplanation, 
a  list  of  questions  which  assume  the  exist- 
ence of  damaging  facts  may  be  put  in  such  a 
manner,  and  with  such  peraistency  and  show 
of  proof,  as  to  impress  a  jury  that  there  must 
be  something  wrong,  even  though  the  pris- 
oner fully  denies  it,  and  there  is  no  other  ev- 
idence. Holding  that  these  questions  were 
erroneous,  and  that  they  might,  and  probably 
did,  prejudice  the  prisoner,  the  conviction 
must  be  set  aside,  and  a  new  trial  ordered." 
Of  course,  occasionally  one  or  two  questions 
may  be  erroneously  alloweil,  and  the  answers 
may  be  such  that,  under  the  circumstances 
of  tlie  case,  it  can  be  readily  seen  that  no  in- 
jury was  done.  For  instance,  counsel  for 
respondent  cites  People  v.  Brown,  76  Cal. 
574,  18  Pac.  Rep.  678.  In  that  case  the 
court  was  dealing  with  one  single  question 
of  doubtful  propriety,  and  held  that  at  ail 
events  the  defendant  could  not  have  been  in- 
jured by  it,  because,  as  the  court  said:  "He 
would  not  have  been  in  any  more  favorable 
position  if  the  question  had  neither  been  asked 
nor  answered."  The  distinction  bet-ween  that 
case  and  the  one  at  bar  is  too  appareut  to 
need  pointing  out. 

We  see  no  other  matters  in  the  record  nec- 
essary to  be  noticed  in  detail.  The  examina- 
tion of  defendant's  divorced  wife  was  prop- 
erly stopped  as  soon  as  she  was  asked  about 
communications  between  defendant  and  her- 
self during  the  marriage.  The  instruction 
as  to  preponderance  of  evidence  is  mostly  of 
a  negative  character,  and  can  hardly  be  said 
to  be  erroneous;  but  it  would  be  safer  for 
prosecuting  attorneys  and  courts  to  limit 
themselves  on  that  subject  to  the  language 
of  the  Code.  Great  exuberance  in  the  way 
of  instructions  is  a  prolilic  source  of  diffi- 
culty. Of  course,  when  a  defendant  asks  for 
doubtful  instructions,  the  coui-t  is  compelled 
to  pass  on  ihem;  but  district  attorneys  and 
courts  should  not  themselves  voluntarily  load 
up  records  with  a  mass  of  instructions  which 
are  both  doubtful  and  unnecessary.  Judg- 
ment and  order  reversed,  and  cause  remand^ 
for  new  trial. 

We  concur:  Thohnton,  J.;  SnAUFSTEtN,  J. 


(i  IdabO' [Hasb.]  SSI) 

Tjbrritobt  V,  Evans. 

(Supreme  Court  of  Idaho.    Fob.  24, 1890.) 

Crimikai.  Law — Jhrt — Mokmons— Deposition. 

1.  A  juror  must  have  all  the  qualifications  now 
prescribed  for  an.elector,  and  a  member  ot  the  so- 
called  "Mormon  Church"  cannot  be  a  juror. 

2.  No  exception  is  by  statute  allowed  to  an 
order  overruling  a  challenge  to  a  juror  lor  general 
cause,  hence  such  order  is  not  error. 

3.  Depositions  taken  In  the  presence  of  the  ac- 
cused may  be  used  on  trial,  when,  on  account  of 
death  or  other  good  cause,  the  p^esence  of  the  wit- 
ness cannot  be  had.  Our  statutes  do  not  forbid 
such  use,  nor  is  it  In  violation  of  the  sixth  amend- 
ment to  the  constitution  of  the  United  States. 

(SyUabtta  by  the  Court.) 

Appeal  from  district  court,  Bear  Lake 
county;  Berry,  Judge. 

iSmith  &  Smith,  for  appellant  22.  Z. 
Johruon,  Atty.  Gen.,  and  Hawley  d'  Reetes, 
for  respondent. 

Beatty,  C.  .J.  The  appellant  was  charged 
with  tlie  offense  of  resisting  an  otBcer.  From, 
the  judgment  rendered  upon  his  conviction 
thereof  he  has  appealed  to  this  court,  and 
now  contends  that  the  trial  court  erred  (1) 
in  admitting  as  a  trial  juror  a  person  "who 
was  a  member  of  an  organization  tbattauglit 
*  *  *  its  adherents  *  *  *  to  com- 
mit the  crime  of  bigamy  or  polygamy;"  and 
(2)  in  admitting  as  evidence  before  the  trial 
jury  the  depositions  of  witnesses  taken  be- 
fore the  committing  magistrate. 

Must  a  juror  have  all  the  qualifications  of 
an  elector?  Whether  a  juror  must  have  the 
same  qualifications  now  required  of  an  elector 
is  the  question  involved  in  the  flrst  assign- 
ment of  error.  Sections  3941, 3942,  Rev.  St.. 
together  provide  that  jurors  must  be  citizens 
of  tlib  United  States,  and  electors  of  the 
county.  Sections  500, 501,  require  that  elect- 
ors, besides  having  certain  qualilications, 
must  not  be  members  of  any  "organization 
which  leaches  its  adherents  to  commit  the 
cri  m  e  of  bigamy  or  polygamy. "  While  these 
statutes  seem  clearly  to  exclude  as  jurors  all 
persons  who  belong  to  such  "organization," 
it  is  contended  such  a  construction  will  do 
violence  to  the  legislative  will  and  intention, 
for  which  the  reasons  followingare assigned: 
(1)  That  when  the  law  first  provided  a  juror 
should  be  an  elector  (Laws  8th  Sess.  p.  704) 
the  only  qualifications  of  an  elector  were 
citizenship  and  residence,  and,  in  changing 
the  qualification  of  electors  (13  Sess.  p.  lOti) 
by  requiring  they  must  not  belong  to  said 
organization,  it  was  not  designed  to  apply 
this  restriction  to  jurors,  also;  (2)  that,  if 
jurors  must  have  all  the  qualifications  o£ 
electors,  they  must  also  be  registered,  which, 
under  tlie  operation  of  the  registration  law, 
would  often  result  in  the  temporary  exclu- 
sion of  good  citizens  as  jurors,  who  are  other- 
wise qualified  electors;  and  (3)  that  in  some 
counties  in  this  territory  so  many  of  the  peo- 
ple are  members  of  such  organization  that 
the  courts  would  thus  be  practically  without 
jurors. 

1.  The  authorities  holding  that  statutes 
will  not  be  repealed  by  implication  ai'e  not 
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applicable  to  general  laws  which  ara  in  con> 
flict  with,  and  repugnant  to,  each  other. 
When  a  general  law  Is  in  apparent  conflict 
-firith  some  prior  private  or  special  act,  passed 
for  the  beneQt  of  some  particular  Interest  or 
municipality,  the  presumption  is  indulged 
that  it  was  not  designed  by  the  general  tore* 
peal  the  special  law;  bnt  no  such  presump- 
tion is  entertained  in  the  case  of  contlicting 
general  statutes.  They  cannot  stand  to- 
gether. There  can  be  no  question  tliat  the 
two  statutes  prescribe  different  qgallAcatiuns 
for  electors,  and  the  older  must  yield  to  the 
later.  It  may  be  added  that  the  act  of  the 
thirteenth  session  was  an  election  law,  and 
by  its  last  section  it  not  only  expressly  re- 
pealed the  former  law  on  the  same  subject, 
but  also  "all  acts  or  parts  of  nets  in  conflict 
with  this  act,"  which  must  be  held  to  exclude 
any  presumption  that  the  legislature  did  not 
intend  the  repeal  of  all  conllictlng  statutes. 
However,  the  fact  that  on  the  11th  day  of 
January,  1887,  the  legislature  by  one  act 
swept  out  of  existence  all  former  legislation 
and  laws  of  Idaho,  and  enacted  a  complete 
revision  thereof,  now  embodied  in  our  Re- 
vised Statutes,  including  sections  3941,  3942, 
as  they  now  are,  is  suflScient  answer  to  all 
suggestions  that  the  legislature  did  not  in- 
tend the  statutes  as  they  now  read.  One  of 
the  prime  objects  of  a  revision  is  the  elimina- 
tion of  doubt.  What  is  included  therein 
must  be  construed  together  as  the  law,  and 
all  ttiat  formerly  existed,  and  not  included, 
is  clearly  repealed.    Section  19,  Rev.  St. 

2.  It  is  not  conceded  an  elector  roust  be 
registered  to  act  as  a  Juror.  Section  500 
says  he  must  be  registered  to  vote.  It  does 
not  follow  that,  if  he  has  all  the  quail  fica- 
tions  of  an  elector,  he  must  be  registered,  to 
sit  in  the  j  ury-box.  Registration  does  not  go 
to  his  qualification,  but  is  only  a  precaution 
to  prevent  fraud  in  the  election.  But,  even 
if  the  law  should  be  construed  that  a  juror 
most  be  registered,  it  would  generally  result 
in  only  a  few  being  temporarily  debarred  the 
privilege  of  jurors. 

8.  It  is,  unfortunately,  true  that  in  some 
counties  such  a  large  proportion  of  the  people 
belong  to  said  "organization"  that  juries 
cannot  be  selected  from  the  mass  of  the 
people,  and  courts  may  at  times  find  it  even 
inconvenient  to  procure  them.  So,  also, 
conamunities  might  be  found  where  the 
qualiflcation  of  citizenship,  or  any  other  gen- 
eral qualification,  might  result  in  the  same 
inconvenience.  On  the  contrary,  we  think 
the  legislature  meant  to  exclude  from  jury 
service  those  belonging  to  the  so-called  "Mor- 
mon Church."  Sy  section  501  they  are  dis- 
tinctly enjoined  from  "'holding  any  position 
or  office  of  honor,  trust,  or  prolit."  Laws 
are  construed  in  the  light  of  the  facts  and 
circumstances  under  which  enacted.  We  are 
justified  in  supposing  the  law-maker  took 
notice  of  the  generally  admitted  fact  that  the 
menabers  of  that  church  are  more  obedient 
to  its  teachings,  which  are  antagonistic  to 
the   laws  of  the  land,   than  to  the  latter. 


View  this  question  In  any  light,  we  are 
forced  to  the  conclusion  that  under  our  laws 
a  juror  must  have  all  the  qualifications  now 
required  of  an  elector,  and  that  the  court 
should  have  excluded  the  juror  objected  to 
by  appellant.  That  this  conclusion  will  lead 
to  inconvenience  in  some  localities  may  be 
true,  but  we  cannot  change  what  seems  to  be 
a  positive  and  clear  statute.  If  thei'e  is  any 
need  of  a  change,  we  respectfully  refer  it  to 
the  legislative  department. 

Exception  to  Order  Overruling' Challenge 
for  General  Cause.  Respondent  insists, 
however,  that,  even  If  the  juror  was  not 
qualified,  the  statute  does  not  allow  appellant 
an  exception  to  the  order  of  the  court  over- 
ruling bis  challenge  to  such  juror.  Incon- 
sistent as  it  may  appear,  it  seems  such  is  the 
statute.  Section  7831  divides  causes  of  chal- 
lenge to  jurors  into  (1)  general,  including 
"a  want  of  any  of  the  qualifications  pre- 
scribed by  law  to  render  a  person  a  com- 
petent juror,"  (7832,)  and  (2)  particular, 
which  includes  implied  and  actual  bias 
(7833.)  The  cause  of  challenge  in  this  case 
was  a  general  cause;  and  the  statute  in  no 
place  provides  for  or  allows  an  exception  to 
an  order  overruling  such  a  cause  of  challenge. 
Our  section  7940  (Pen.  Code  Gal.  §  1170) 
allows  exceptions  only  in  matters  of  chal- 
lenge based  on  implied  or  actual  bias.  Here, 
then,  we  have  a  statute  which  declares  a 
juror  disqualified,  but  provides  no  remedy  to 
the  aggrieved  party  when  the  court  admits 
him.  On  the  principle  that  there  is  a  remedy 
for  all  wrongs,  we  would  he  inclined  to  hold 
that  such  action  of  the  court  is  reviewable. 
But  our  statute  on  this  subject  is  an  exact 
copy  of  that  of  Califoniia,  and  in  adopting 
their  laws  we  adopt  also  their  construction 
of  them.  Partially  in  point  is  the  case  of 
People  v.  Riley,  65  Cal.  107,  3  Pac.  Rep.  413, 
and  cases  cited,  which  hold  that  a  defendant 
is  not  allowed  an  exception  to  the  ruling  of 
the  court  disallowing  a  "challenge  for  actual 
or  implied  bias,"  because  the  statute  makes 
no  provision  for  such  exception,  but  only 
allows  it  to  the  decision  of  the  court  "in  ad- 
mitting or  rejecting  testimony,  or  in  charg- 
ing the  triers  in  the  trial  of  a  challenge  to  a 
juror  for  actual  bias."  The  direct  ques- 
tion is  decided  in  People  T.  Fong  Ah  Sing, 
70  Cal.  8-11,  11  Pac.  Rep.  323,  being  a 
cause  in  which  defendant  was  found  guilty 
of  murder.  A  juror  who  was  not  a  resi- 
dent of  the  county,  as  required  by  law, 
was  admitted  against  defendant's  challenge. 
On  appeal  it  was  held  this  was  a  general 
Xiause  of  challenge,  to  rulings  in  which  no 
exception  is  allowed.  The  case  seems  ap- 
proval in  People  v.  Ward,  77  Cal.  113,  19 
Pac,  Rep.  373,  We  therefore  hold  'the  ap- 
pellant's exception  to  the  order  of  the  court 
overruling  his  challenge  to  the  juror  is  not 
well  taken. 

Depositions  may  be  Used  on  the  Trial. 
Was  it  error  to  admit  in  evidence  the  depo- 
sitions referred  to  in  the  cause?  Appellant 
claims  it  was,  because  not  permitted  by  the 
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statute,  and  contrary  to  the  constitution  of 
the  United  States.  Under  the  common  law, 
the  depositions  of  witnesses,  taken  in  the 
presence  of  the  defendant,  could  be  used  at 
the  trial  of  the  cause  in  case  of  the  death  or 
absence  of  the  witness,  but  it  seems  they 
could  not  be  used  before  the  grand  jury. 
Does  our  statute  abrogate  the  common-law 
rule,  or  prohibit  the  use  of  depositions? 
Sections  7576  and  7634  provide  for  the  tak- 
ing of  the  depositions,  and  their  use  before 
the  grand  jury.  It  seems  probable  these 
provisions  were  designed  to  procure  the  tes- 
timony of  witnesses  while  it  is  fresh  in  their 
minds,  and  also  in  the  interest  of  economy 
and  convenience.  The  question  of  testimo- 
ny before  the  trial  jury  was  not  under  con- 
sideration. The  two  questions  are  not  suf- 
ficiently relevant  that  the  consideration  of 
one  necessarily  involves  the  other.  It  is  ev- 
ident this  legislation  referred  only  to  the  use 
of  such  evidence  befors  the  grand  jury;  for 
it  provides  for  its  use  even  when  the  pres- 
ence of  the  witness  can  be  procured,  which 
is  never  permitted  in  the  use  of  such  testi- 
mony before  the  trial  jury.  The  subjects 
not  lieing  relevant,  failure  to  provide  for  its 
use  belore  the  trial  jury  does  not  operate  to 
exclude  it.  Our  statutes  expressly  estaldi^h 
and  recognize  the  principle  of  the  use  of 
depositions  on  the  trial  in  certain  cases,  of  the 
absence  or  death  of  the  witness.  Sections  75tj8 
and  8161.  Then  why  not  in  all  cases,  if  not 
expressly  forbidden?  Section  8161  provides 
expressly  for  the  taking  of  depositions  of  de- 
fendant's witnesses  for  use  on  the  trial,  and 
the  fact  that  no  provision  is  made  therein 
for  taking  the  deposition  of  the  people's  wit- 
nesses strongly  suggests  that  it  was  designed 
they  should  not  be  used.  But  it  does  not 
appear  we  have  abolished  the  common-law 
rule  on  this  subject,  nor  have  we  directly 
enjoined  tlie  use  of  such  testimony;  and  it 
does  appear  that  all  the  depositions  above  re- 
ferred to  are  taken  in  the  same  way,  in  the 
presence  of  the  accused,  thus  justifying  the 
presumption  of  a  like  use  of  all  so  taken; 
and  section  7864  provides  that  "the  rules  of 
evidence  in  civil  actions  are  applicable  also 
to  crimin>4l  actions,  except  as  otberwi.se  pro- 
vided in  this  Code."  There  is  no  doubt  this 
is  a  question  relating  to  "the  rules  of  evi- 
dence," nur  is  there  that  depositions  may  be 
used  in  civil  actions.  We  think  our  statute 
permits  their  use  before  the  trial  jury  when 
duly  taken  in  the  defendant's  presence,  and 
the  witnesses  cannot,  for  good  cause,  be 
brought  before  the  court. 

The  Use  of  Depositions  not  Forbidden  by 
United  States  Constitution.  It  remains  to 
consider  \fvhether  article  6  of  the  amend- 
ments '  to  the  constitution  of  the  United 
States,  providing  that  the  accused  must  be 
"confronted  with  the  witnesses  against 
I)im,"  absolutely  requires  the  presence  of 
the  witnesses  at  the  trial.  This  question 
has'  been  discussed  time  after  time  in  the 
courts  of  the  states  having  the  same  or  simi- 
lar constitutional  provisions;  and,  while  the 


decisions  have  not  been  uniform  in  their 
conclusions,  the  weight  of  authority  is  that 
depositions  taken  in  the  presence  of  the  de- 
fendant, with  the  right  of  cross-examina- 
tion, is  being  "confronted  by  the  witnesses," 
and  meets  the  demands  of  the  constitution. 
Such  depositions  have  been  admitted  when 
it  appeared  the  witness  was  dead.  If  con- 
stitutional in  such  case,  the  same  justifica- 
tion can  be  urged  for  their  use  in  case  of 
absence  of  the  witness.  Of  the  many  au- 
thorities sustaining  this  view  arc  State  v. 
McO'BIeni!),  24  Mo.  412,  a  murder  case,  in 
which  depositions  were  allowed  iiotwitb- 
staniling  a  constitutional  provision  that  "in 
all  criminal  prosecutions  tlie  accused  lias  the 
right  to  meet  the  witnesses  against  Itim  face 
to  face."  Summons  v.  Stsite,  5  Ohio  St.  MO. 
was  a  murder  case.  The  constitutional  pro- 
vision was:  "In  any  trial,  in  any  court,  the 
party  accused  shall  be  allowed  *  *  •  to 
meet  the  witnesses  face  to  face."  The  testi- 
mony of  a  witness  given  in  a  former  trial  was 
permitted  to  be  testified  to  by  those  who 
heard  it;  the  witness  having  in  the  mean  time 
died.  To  same  effect  are  Gilbreath  v.  State, 
26  Tex.  App  .  318, 9  S.  W.  Rep.  618;  Sneed  v. 
State.  (Ark.)  1  S.  W.  Kep.  70;  and  numer- 
ous authorities.  Had  the  depositions  been 
improperly  ailmitted,  the  appell.ml  has  failed 
to  furnish  the  court  such  a  record  as  will 
authorize  it  to  correct  the'  error.  Section  - 
8236  is:  "Neither  a  departure  from  the  form 
or  mode  prescribed  by  this  Code  in  respect 
to  any  pleading  or  proceeding,  nor  an  error 
or  mistake  theruiii,  renders  it  invalid,  unless 
it  has  Hciually  prejudiced  the  defendant,  or 
tended  to  his  prejudice,  in  respect  to  a  sub- 
stantial rtght."  The  appellant  has  entirely 
failed  to  sliow  us  he  was  prejudiced  in  the 
least  by  the  alleged  error  of  permitting  the 
use  of  the  depositions.  Tliat  the  couri  may 
judge  whether  they  were  detrimental  to  ap- 
pellant, he  should  have  brought  them  here, 
which  he  has  failed  to  do.  It  Is  not  enough 
for  appellant  to  show  error.  He  must,  un- 
der our  statute,  show  damaging  error.  Un- 
der tlie  plain  provision  last  noted,  we  do  nut 
need  the  guide  of  other  courts  to  lead  us  to 
this  conclusion;  but  in  harmony  with  it  are 
People  V.  Brotlierton,  47  Cal.  388;  People  v. 
Leong  Sing,  77  Cal.  117,  19  Pac.  Rep.  254, 
and  cases  cited;  and  People  v.  Olsen,  (Cal.) 
22  Pac.  Rep.  126.  The  judgment  in  tliis 
cause  should  be  and  is  affirmed. 


(5  N.  M.  408) 

Bent  v.  Thompson  et  al. 
(Suprone  Court  of  New  Mexico.    Jan.  23, 1890.) 
Probate  op  Wills  — Ahoption  of  Common  Law. 

1.  Under  Comp.  Laws  N.  M.  1884,  $  1(S3,  which 
adopts  the  common  law  as  the  basis  of  jurispru- 
dence, the  statute  law  is  not  repealed,  but  only  so 
much  of  the  common  law  is  adopted  as  is  not  in 
conflict  with  the  statute  law.  Browning  v.  Brown- 
ing, 9  Pac.  Ren.  677,  followed. 

3.  Under  Comp.  Laws  N.  M.  1865,  { 1965,  which 
continues  in  force  the  Laws  of  Velarde  in  relation 
to  the  probate  of  wills,  and  under  Laws  of  Velarde, 
c.  15,  which  provides  that  a  will  may  be  presentod 
for  probate  by  any  person  Interested,  and  that  the 
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witDOSsos  must  be  summoned  and  examined,  but 
makes  no  provision  for  notice  to  the  heira,  an  or- 
der admitting  to  probate  a  will  presented  by  the 
widow  of  the  testator,  and  duly  proved  by  the  wit- 
nesses, is  valid,  though  no  notice  was  given  to 
testator's  children. 

3.  Under  Comp.  Laws  N.  M.  18S4,  H  1869,  1881, 
which  provide  that  an  infant  whose  rights  would 
be  otherwise  barred  by  lapse  of  time  shall  be  al- 
lowed three  years  in  which  to  assert  his  rights  in 
regard  to  land,  but  only  one  year  in  which  to  as- 
sert all  other  rights,  a  proceeding  to  re-probate  a 
will,  four  years  after  reaching  majority,  is  barred. 

Error  to  district  court,  Taos  county; 
Bebvbs,  Judjie. 

Wells,  McNecH  dt  Taylor,  for  plaintiff  in 
error.  Prank  Springer,  for  defendants  in 
error. 


McFiE,  J.  This  is  an  action  originating 
in  the  probate  court  of  Taos  county,  wherein 
Williarn  Bent  seeks  a  re-probate  of  a  will 
probated  in  tiie  year  1867  as  tlie  will  of  Al- 
fred Bent,  his  father.  In  his  petition,  which 
was  filed  in  said  court  on  the  12th  day  of 
Aujtust,  A.  D.  1887,  William  Bent  alleges, 
in  substance,  that  his  father,  Alfred  Bent, 
died  December  9,  1865,  leaving  as  his  sole 
heirs  at  law  his  widow,  Gnadalupe  Bent,  now 
the  wife  of  one  George  W.  Thompson,  Ciiarles 
Bent,  William  Bent,  also  known  as  Julian 
Bent,  and  Alberto  iSilas  Bent,  all  of  said  chil- 
dren l)elng  infants;  that  letters  of  adminis- 
tration were  granted  to  s:tid  Guadalupe  Bent 
upon  said  estate,  April  12,  1866;  that  on  the 
6th  day  of  March,  1867,  his  mother,  Gnada- 
lupe Bent,  presented  to  the- probate  judge  of 
said  county,  and  had  prot>at<>d,  a  will,  alleg- 
ing it  to  l)e  the  will  of  Alfred  Bent,  and  that 
neither  he  nor  his  brothers  were  notified,  or 
were  present,  when  snid  will  was  probated. 
The  |>etitioner  further  alleges,  on  informa- 
tion and  belief,  that  the  will  probated  was 
not  the  will  of  his  father,  but  says  that,  if  it 
was,  the  testator  was  of  unsound  mind  when 
it  was  executed;  tliat  the  witnesses  named 
were  not  present  at  the  making  of  the  will, 
nor  were  they  examined  wlien  said  will  was 
probated.  He  alleges  that  the  Maxwell  Land 
Grant  Company  and  the  Maxwell  Land  Grant 
&i  Kail  way  Company  have  or  claim  some  right 
or  interest  in  the  premises,  and  prays  that 
citation  may  issue  requiring  said  Guadalupe 
Bent,  now  Thompson,  to  appear  and  make 
solemn  proof  of  said  will,  and  that  Charles 
Bent,  Alberto  Silas  Bent,  and  the  above- 
named  companies  be  cited  to  be  present  and 
hear  said  proofs.  A  copy  of  the  will  is  at- 
tached, and  is  as  follows:  "In  the  name  of 
God,  Amen.  I,  Alfred  Bent,  being  of  sound 
mind  and  memory,  and  knowing  the  uncer- 
tainty of  life  and  the  certainty  of  death,  do 
hereby  devise  and  decree  as  my  last  will  and 
testament,  in  presence  of  the  subscribing 
witnesses,  as  follows,  to-wit:  Fint.  I  give 
and  bequeath  unto  my  wife,  Guadalupe  Long 
Bent,  for  the  maintenance  of  her  and  my 
three  children,  Charles,  William,  and  Silas 
Bent,  all  of  ray  real  and  personal  property. 
money,  goods,  and  effects,' after  my  just  debts 
have  been  paid,  which  are  as  follows,  to-wit: 


To  North  &  Scott,  of  St.  Louis,  the  sum  of 
Ave  hundred  and  sixty-nine  dollars,  with  in- 
terest; to  Mrs.  S.  Beuthner  and  L.  B.  Max- 
well, sixty  dollars;  to  David  Webster,  the 
sum  of  four  dollars, — which  debts  I  desire 
shall  be  paid.  I  desire  that  my  said  wife 
shall  be  my  executor,  and  may  join  with  her, 
if  necessary,  any  person  who  may  desire  for 
her  benefit,  and  that  of  my  children,  heirs  as 
aforesaid.  In  testimony  whereof  I  have  this 
6th  day  of  December,  A.  D.  1865,  subscribed 
my  name,  in  the  presence  of  subscribing  wit- 
nesses. Codicil.  The  debt  due  North  &  Scott, 
of  the  city  of  St.  Louis,  is  jointly  due  by  my- 
self and  Horatio  Long,  of  Colorado  terri- 
tory. Alfred  Bent.  Witnesses:  Fernan- 
do Maxwell,  W.  A.  Kittridge,  Jas.  S. 
Hurst,  Charles  Hart."  Citation  issued 
August  12,  1887,  returnable  September  5, 
1887. 

On  the  opening  of  court  on  the  5th  day  of 
September,  1887,  T.  B.  Catron,  attorney  of 
defendant  companies,  appeared  in  behalf  of 
said  companies,  and  filed  a  written  protest 
and  motion  to  dismiss  the  cause  for  numer- 
ous reasons,  in  substance,  that  the  will  had 
been  probated  more  than  20  years  in  the  same 
court,  and  could  not  be  re-probated;  that  the 
court  had  no  jurisdiction;  that  the  proceed- 
ing was  barred  by  limitation ;  that  there  was 
no  law  authorizing  the  re-probate  of  the  will; 
and  that  the  proceeding  was  l>arred  by  reason 
of  laches  and  unreasonable  delay.  The  court 
overruled  the  motion,  and,  after  heaiing  tes- 
timony, entered  judgment  declaring  the  for- 
mer probate  of  the  will  illegal,  and  annulling 
the  record  of  same,  on  September  7,  1887. 
From  said  judgment  an  appeal  was  taken  by 
defendant  companies  to  the  district  court  for 
Taos  county,  where,  at  the  November,  1887, 
term  thereof,  the  following  motion  was  made 
and  allowed,  dismissing  the  cause,  and  de- 
claring said  proceedings  of  the  probate  court 
at  the  September  term,  1887,  in  regard  to  the 
probate  of  tlie  will  of  Alfred  Bent,  null  and 
of  no  effect.  The  motion'  was  as  follows: 
"Now  comes  the  Maxwell  Land  Grant  Com- 
pany, and  the  Maxwell  Land  Grant  and  Rail- 
way Company,  and  move  the  court  to  declare 
null  and  of  no  effect  all  of  the  proceedings 
contained  in  the  record  had  by  the  judge  of 
the  probate  court  of  the  county  of  Taos  at  the 
September  term  of  Siiid  court,  with  reference 
to  the  re-probate  of  the  will  of  Alfred  Bent, 
and  especially  the  part  of  said  record  declar- 
ing said  will  not  to  be  the  last  will  of  Alfred 
Bent:  (1)  Because  the  same  were  not  had 
in  conformity  with  the  provisions  of  an  act 
of  the. legislative  assembly  of  the  territory  of 
New  Mexico  approved  January  26,  1861,  en- 
titled '  An  act  amendatory  of  the  law  of  tes- 
taments,'and  being  sections  1446, 1447,  1448, 
and  1449  of  the  Compiletl  Laws  of  1884.  (2) 
Because  said  probate  judge  and  court  rejected 
and  in  effect  declared  said  will  of  Alfred  Bent 
null  and  contrary  to  law,  (3)  Said  probate 
court  and  probate  judg<»  declared  said  will  of 
Alfred  Bent  null  and  void,  under  the  pretext 
of  want  of  solemnities  prescribed  by  law  for 
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making  wills.  (4)  Because  said  probate 
judge  did  not  return  said  will  to  the  persuji 
who  may  have  applied  for  the  approval  there- 
of, either  said  William  Bent  or  Guadalupe 
Thompson  or  any  other  person,  nor  did  he 
note  at  the  foot  of  said  document  the  positive 
reasons  on  which  be  founded  any  opinion 
wljy  he  refused  to  approve  said  will.  (5) 
Said  will  has  not  been  presented  to  the  dis- 
trict court  by  any  person  to  whom  the  same 
has  bein  returned,  nor  has  the  same  been  re- 
turned to  any  one  whoever.  (6)  Because 
neither  the  probate  court  nor  the  probate 
judge  liad  jurisdiction  to  entertain  the  said 
petition,  or  grant  the  prayers  thereof.  (7) 
Because  neither  said  probate  court  nor  said 
probate  judge  could  inquire  into  the  validity 
of  the  acts  of  the  probate  court  or  the  probate 
judge,  done  at  a  regular  term  of  the  probate 
court,  more  than  twenty  years  prior  to  the 
tiling  of  said  petition  of  William  Bent.  (8) 
Because  neither  said  probate  court  nor  said 
probate  judge  had  any  authority  or  right  to 
review  the  action  of  his  predecessor,  or  of  the 
probate  court,  done  in  regular  terra,  over 
twenty  years  before  the  application.  (9)  Be- 
cause said  will  was  made  and  executed  and 
approved  before  the  common  law  came  in 
force  in  tliis  territory,  and  there  was  no  law 
in  force  at  the  time  of  making,  executing, 
and  probating  of  said  will  allowing  a  re-pro- 
bate thereof .  (10)  Because  the  laws  in  force 
at  the  time  of  the  making  and  execution  of 
said  will  and  the  death  of  the  testator  did  not 
provide  for  or  permit  any  re-probate.  (11) 
Because  said  petitioner  has  been  guilty  of 
laches,  and  has  not  made  liis  application  in 
due  and  lawful  time.  (12)  Because  said  pro- 
ceedings are  illegal  and  void,  and  unauthor- 
ized by  law.  (18)  Because  the  proceedings 
declaring  said  will  not  to  be  the  will  of  Al- 
fred Bent,  deceased,  are  illegal  and  contrary  to 
l^w.  and  not  in  the  jurisdiction  of  the  pro- 
bate judge  or  probate  court,  and  these  re- 
spondents especially  pray  the  court  to  declare 
the  same  null  and  void.  (14)  The  record 
shows  that  neither  the  probate  court  nor  the 
probate  judge  made  any  investigation  as  to 
the  validity  of  said  will,  although  it  appeai-s 
the  witnesses,  or  some  of  them,  bad  been  be- 
fore him  at  the  same  term  in  the  matter  of 
said  petition.  (15)  Because  said  record  is  in 
other  respects  vague,  uncertain,  and  insuffi- 
cient, and  not  in  accordance  with  law.  Ca- 
tron, Kna£B£L  &  Clancy,  Attorneys  for 
said  Companies."  To  reverse  this  judj^ment 
the  cause  is  brought  to  this  court. 

It  is  insisted  t^y  defendants  in  error  that 
there  is  an  error  on  the  first  page  of  the  print- 
ed record,  in  that  the  date  when  William 
Bent  arrived  at  his  majority  is  stated  to  have 
been  "May  81,  A.  D.  18«7."-  They  insist 
that  it  should  have  been  "May  31.  A.  D. 
1883."  The  plaintiff  in  error  assumes  the 
correctness  of  the  record  by  basing  an  argu- 
ment upon  its  correctness,  and  it  becoir)es 
important  for  the  court  to  know  which  is  the 
correct  date.  An  inspection  of  this  record 
discloses  the  fact,  to  our  satisfaction,  that 


the  date  "1887"  is  an  error,  and  should  be 
"  1883. "  It  will  be  observed  that  on  page  10  of 
the  record,  where  the  petition  is  again  set  out 
in  full,  the  date  is  given  as  "1883,"  and  the 
ages  agree  with  the  order  in  which  the  names 
are  given  in  the  will.  These  considerations, 
it  is  true,  may  not  be  conclusive;  but  when 
added  to  these  is  the  admission  in  the  peti- 
tion that  plaintiff  in  error's  father  died  L*e- 
cember  9,  1865,  all  doubt  is  removed,  as  pe- 
titioner makes  the  further  admission  that  he 
was  living  when  his  father  died,  thereby 
showing  that  "1887"  cannot  be  the  correct 
date.  From  this  it  will  be  seen  that  the  pe- 
titioner had  arrived  at  his  majority  more  than 
four  years  prior  to  the  commencement  of  this 
suit  in  the  probate  court.  The  certified  rec- 
ord shows  the  conclusion  above  to  be  correct. 

Plaintiff  in  error  cites  numerous  authorities 
to  the  effect  that  under  the  English  common 
law  two  forms  of  probating  a  will  were  rec- 
ognized, namely,  the  common  and  solemn 
forms.  The  common  form  required  no  no- 
tice to  the  heirs  or  interested  parties,  while 
the  solemn  form  required  such  parties  to  be 
cited  to  appear;  and,  where  a  will  had  been 
probated  in  common  form,  any  interested 
party  could  appear,  and  have  the  will  re-pro- 
bated in  solemn  form,  at  any  time  within  30 
years.  Such  was  the  practice  in  the  ecclesi- 
astical courts,  which  were  in  fact  the  probate 
courts  of  England.  Plaintiff  in  error  also  re- 
fers to  several  of  the  state  courts'  maintain- 
ing the  double  form  of  probating  a  will,  but 
an  examination  of  these  authorities  shows 
that  the  courts  of  those  states  were  either 
governed  by  the  common  law,  or  by  special 
statute  regulating  the  practice.  Plaintiff  in 
error  assumes  that  the  rules  of  tlie  common 
law  govern  this  case,  as  it  will  be  observed  that 
the  petition  demands  a  re-probate  of  the  will 
in  solemn  form,  and  authorities  cited  are  all 
in  support  of  tltatview;  while  the  defend- 
ants in  error  contend  that  the  probate  of  a 
will  in  this  territory  is  a  purely  statutory 
proceeding,  and  that  the  laws  of  this  territory 
do  not  recognize  the  double  form  of  probat- 
ing wills  prescribed  by  the  common  law,  nor 
require  notice  to  heirs  or  legatees.  Let  us 
therefore  examine  this  subject  with  a  view 
to  determine  what  law  governs  this  case. 

The  civil  law  was  undoubtedly  in  force 
prior  to  conquest  and  the  treaty  of  pe:tce  be- 
tween the  republic  of  Mexico  and  the  United 
States,  and  in  many  respects  remained  in 
force  for  many  years  afterwards.  The  Laws 
of  Pedro  Murillo  Velarde,  in  relation  to  the 
execution  and  proving  (or  probating)  of 
wills,  and  administration  of  estates  of  dece- 
dents, dating  back  to  1790,  were  also  in  force, 
and  were  continued  in  force  by  specific  pro- 
vision of  the  Kearney  Code  in  1846.  Comp. 
Laws  N.  M.  18(55.  Under  the  civil  law,  the 
only  provisions  made  for  proving  a  will 
(which  is  equivalent  to  probating)  are  as  fol- 
lows: "In  order  that  an  open  testament, 
made  before  witnesses  without  a  notary,  cjin 
have  effect,  it  must  be  declared  valid  by  the 
judge.     For  the  purpose  o£  obtaining   bis 
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ianction,  any  one  having  an  interest  in  its 
disposition  may  apply  to  tlie  judge,  w>io 
must  summon  the  witnesses  present  at  the 
execution  of  the  testament;  and,  upon  his 
finding  that  it  has  been  truly  made,  he  shall 
declare  it  a  valid  testament,  and  order  it  to  be 
inscribed  in  tlie  registers  of  some  notary." 
Schmidt,  I^aws  Spain  and  Mexico,  pp.  214, 
215.  art.  1015.  In  regard  td  a  close  or  sealed 
will,  the  provision  is  as  follow*:  "When  the 
testator  is  dead,  the  person  believing  himself 
heir  or  legatee  must  apply  to  the  judge  to 
have  it  opened.  Thereupon  the  judge  must 
order  the  person  who  has  possession  of  the 
testament  to  bring  it  before  him,  and,  hav- 
ing summoned  the  witnesses,  exhibit  it  to 
tbem  for  tlie  acknowledgment  of  their  signa- 
tures. When  such  aclinowledgmentiias  been 
made  by  all  the  witnesses,  or  at  least  four  of 
them,  if  the  others  cannot  be  had,  he  shall 
proceed  to  open  the  testament. "  Partidas.  lib. 
S,  tit.  2,  p.  6:  Schmidt,  Laws  Spain  and  Mex- 
ico,  art.  1019.  Tliese  laws,  it  will  be  ob- 
served, do  not  provide  for  notice,  by  publica- 
tion or  otherwise,  to  heirs  or  interested  par- 
ties to  be  present  at  the  prot)ating  of  the  will ; 
only  the  witnesses  to  the  will  are  to  b%  sum- 
moned. Any  interested  party  or  person  hav- 
ing possession  of  the  will  might  present  the 
same  for  probate;  and  there  is  but  one  form 
of  probate  recognized,  so  far  as  we  have  been 
able  to  discover.  The  Laws  of  Pedro  Murillo 
Velarde  are  almost  identical,  and  provide: 
"Chapter  15.  Of  the  Sealed  Testament,  and 
the  Proving  of  the  Nuncupative  Testi.ment 
not  Made  before  a  Notary.  The  testittor  who 
has  executed  a  sealed  testament  being  dead, 
the  heir  named,  the  legatee,  and  the  execu- 
tor may  ask  that  it  be  opened,  with  the  in- 
tention that  such  disposition  be  declared 
-valid,  or  the  child  omitted,  or  unjustly  disin- 
lierited,  and  the  lieirs  ab  intestaio,  with  the 
intention  that  it  be  declared  void;  wherefore, 
any  one  who  may  be  interested  may  ask  it, 
swearing  that  he  does  not  do  so  in  bad  faith, 
but  under  the  presumption  that  he  has,  that 
he  is  interested.  This  petition  should  be 
made  to  the  regular  secular  judge,  and  in  it 
be  expressed  that  the  testator  died  under  this 
-disposition,  and  the  judge  shall  direct  that  it 
be  brought  immediately,  in  order  that  it  be 
opened;  and,  it  being  in  another  place,  he 
will  set  a  time  for  him  who  may  have  it,  in 
-order  that  he  may  present  it;  and  if  he  be 
contumacious,  be  shall  pay  to  him  who  shall 
demand  it  the  legacy  which  may  be  left  to 
him  in  the  testament,  and  the  damage  that 
his  contumacy  may  cause  him.  Before  pro- 
-ceeding  to  the  opening,  the  judge  shall  re- 
quire that  the  instrumental  witnesses  identi- 
fy in  his  presence  their  signatures,  that  of  the 
testator,  and  the  sealed  envelope  which  may 
inclose  the  testament,  and  that  they  depose 
as  to  the  decease  of  the  testator,  because  they 
may  have  heard  of  it  or  seen  it;  and,  not 
knowing  it,  the  notary  shall  certify  to  it,  be- 
-cause  he  has  seen  it,  giving  certificate  of 
identity,  or  because  he  was  told  of  it  in  his 
house  or  neighborhood;  because,  before  the 


death  be  proved,  the  opening  cannot  be  pro-, 
ceeded  with.  If  the  witnesses  are  dead,  or 
are  absent  without  their  whereabouts  being 
known,  information  shall  be  given  of  it,  that 
at  the  time  of  the  execution  they  lived  and 
were  at  the  place,  and  that  they  were  persons 
who  could  testify;  and  the  same  as  to  the  le- 
gality of  the  notary  before  whom  it  was  exe- 
cuted, if  he  should  be  dead;  and,  if  there 
should  be  any  one  who  may  know  their  sig- 
natures, he  shall  identify  tliem,  or  they  shall 
be  proved.  But  if  the  witnesses  are  alive, 
and  cannot  all  be  had,  it  will  be  sufficient 
that  the  majority  of  them  appear;  and  if  this 
cannot  be  done,  and  the  judge  should  under- 
stand that  to  omit  the  opening  there  might 
result  damage  to  the  parties  in  interest,  he 
may  call  responsible  men,  and  before  them 
open  the  testament,  have  it  copied  and  read, 
and,  the  responsible  men  signing  it,  have  it 
closed  and  preserved,  in  order  that,  when  the 
instrumental  witnesses  present  themselves, 
they  may  recognize  it  in  the  prescribed  form. 
If  it  should  not  be  opened  before  the  notary 
who  witnessed  its  execution,  he  should  ac- 
knowledge his  signature  and  signet.  The 
identification  being  made  by  the  witnesses, 
and  the  envelope  not  being  torn  or  erased, 
nor  being  suspicious  by  reason  of  any  other 
cause,  the  judge  shall  have  it  opened  in  the 
presence  of  the  notary  and  witnesses,  and 
reading  it  first  to  himself  in  case  the  testator 
should  direct  that  any  part  should  not  be  read 
or  published  until  a  certain  time,  in  which  he 
should  accede  to  his  wishes,  he  will  have  it 
read  and  published  in  the  presence  of  all;  di- 
recting that  it  be  made  a  public  document,  to 
which  end  it  shall  be  filtHl  in  the  records  of 
the  notary  before  whom  it  is  opened,  and  to 
the  rest  (a  copy)  of.  the  clause  which  relates 
to  them,  with  the  beginning  and  end  of  the 
testament.  If  tlie  testamentary  disposition 
should  be  written  on  common  paper,  but  be- 
fore the  competent  number  of  witnesses,  the 
heir  or  executor  shall  apply  to  the  judge  pre- 
senting it  to  him,  stating  (the  name  of)  the 
person  who  wrote  it,  that  which  passed  at  that 
time,  the  reason  why  it  was  made  so,  and 
without  the  presence  of  a  notary,  and  that  the 
testator  died  under  it;  and  asking  that,  after 
taking  the  declaration  of  the  witnesses  and 
the  acknowledgment  of  their  signatures,  that 
that  disposition  be  declared  a  nuncupative 
testament,  that  there  be  given  the  proper 
copies  to  the  parties  in  interest,  and  that  it 
be  filed  in  the  record  of  the  notary.  The 
judge  shall  direct  that  the  information  be  re- 
ceived, and,  it  being  done,  he  shall  proceed 
accordingly.  If  the  testator  manifested  his 
will  by  word  alone  before  the  legal  number 
of  witnesses,  the  same  proceedings  shall  be 
had,  omitting,  of  course,  the  presentation  of 
the  common  paper,  which  does  not  exist,  and 
asking  that  the  depositions  of  the  witnesses 
may  be  declared  to  be  the  testament  of  the 
deceased." 

Under  these  laws,  any  person  interested 
could  have  a  will  probated  without  notice  to 
the  heirs,  or  other  interested  parties.    Only 
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.  witneues  were  required  to  be  summoned,  only 
one  form  of  probate  was  prescribed,  and  yet 
the  will  would  be  declared  valid.  By  tbe 
Kearney  Code,  tbe  Velarde  Laws  in  relation 
to  wills  and  estates  were  continued  in  force. 
"Tbe  laws  heretofore  in  force  concerning  de- 
scents, distributions,  wills,  and  testaments, 
as  contained  in  the  Ireatises  on  these  subjects 
written  by  Pedro  MurillodeLorde,  (Velarde.) 
shall  remain  in  force  so  far  as  they  are  in 
conformity  with  the  constitution  of  the 
United  States,  and  the  state  laws  in  force  for 
the  time  being."  Section  1365,  Comp.  Laws 
K.  M.  The  probate  courts  were  given  ex- 
clusive Jurisdiction  over  the  probate  of  wills, 
and  the  contesting  thereof.  Appeals  were 
allowed  from  the  probate  to  the  district  courts 
in  the  same  manner  as  from  tbe  district  to 
the  supreme  courts.  Appeals  from  the  dis- 
trict to  the  supreme  court  were  allowed,  if 
taken  during  the  same  term  at  which  judg- 
ment or  decision  was  rendered,  if  during  the 
same  term  appellant  or  his  agent  should  file 
an  affidMvit  of  merit,  and  bond.  By  section 
17  of  the  act  of  January  12,  1852,  (Conip. 
Laws  N.  M.  g  1393,)  it  whs  provided  that 
"probate  judges  in  their  respective  counties 
are  autliorized  to  qualify  wills,  by  receiving 
the  evidence  ol  the  witnesses  who  were  pres- 
ent at  the  time  of  making  the  same,  and  all 
other  acts  in  relation  to  the  investigation  of 
the  validity  thereof."  The  word  "i)uality*' 
is  equivalent  to  the  word  "probate"  in  the 
above  section,  and  is  intended  to  convey  the 
same  meaning.  By  the  act  of  January  26, 
1861,  (Comp.  Laws,  §g  1446-1449,)  it  was 
provided:  "No  judge  of  probate  sliall  have 
the  power  to  declare  any  will,  codicil,  or  any 
other  testamentary  disposition  to  be  .null  and 
void,  under  the  pretext  of  the  want  of  (he 
solemnities  prescribed  by  the  laws  of  this  ter- 
ritory by  the  t>-stator  making  such  disposi- 
tion." Then  follow  three  sections  of  the 
same  act,  which  provide,  in  substance,  that 
when  a  will  is  presented  fur  probate,  if  the 
probiite  judge  has  any  doubt  as  to  whether 
he  Bhoiild  approve  the  will  or  not,  or  "  if,  in 
the  judgment  of  such  judge,  the  will  offered 
for  proliate  does  not  merit  his  approval,"  he 
shall  return  the  will  immedlHtely  to  the  per- 
son who  presented  ft  for  probate,  noting  on 
the  foot  of  the  will  his  reasons  for  refusing 
approval.  The  third  section  of  the  act  then 
provides  that  it  sliall  be  the  duty  of  the  per- 
son to  whom  the  will  is  returned  to  present 
the  same  at  the  next  regular  term  of  the  dis- 
trict court  of  the  county,  ami  it  is  miide  the 
duty  of  the  district  court  to  examine  into  the 
matter,  declare  by  its  decision  whether  it  is 
valid  or  null  and  void,  and  tiien  return  the 
will  to  the  party.  There  is  a  proviso  in  the 
last  section  of  this  act  which  reads  as  fol- 
lows: "That  any  proceedings  had  by  said 
judges  of  probate,  not  in  conformity  with 
the  provisions  of  this  act,  shall  be  declared 
null  and  of  no  effect  by  the  district  court, 
and  all  at  the  cost  of  the  said  probate  judges." 
This  was  the  state  of  the  law  of  this  terri- 
tory at  the  time  the  will  in  this  case  was  ex- 


ecuted and  probated,  and  at  the  time  of  the 
death  of  the  testator,  Alfred  Bent.  This 
court  has  decided  that  the  common  law  was 
not  introduced  into  this  territory  by  the  or- 
ganic act,  except  in  a  very  limited  degree. 
Browning  v.  Browning,  9  Pac.  Kep.  677. 
And  even  in  1876,  when  the  common  law 
was  formally  adopted  as  the  basis  of  our  ju- 
risprudence, it  was  the  common  law  "as  rec- 
ognized in  the  United  States"  that  was  adopt- 
ed. For  tbe  reason  that  the  common  law  of 
one  state  is  not  necessarily  common  law  in 
another,  as  each  state  adopts  such  parts  as 
are  suitable  and  desirable,  this  court,  in  the 
case  of  Browning  v.  Browniu)?,  9  Pac.  Rep. 
677,  took  occasion  to  declare  the  scope  of  the 
common  law  as  adopted  in  1876,  as  follows: 
"We  are  therefore  of  opinion  that  the  legis- 
lature Intended  by  tbe  language  used  in  that 
section  to  adopt  the  common  law,  or  lex  non 
s'-ripta,  and  such  British  statutes  of  a  gen- 
eral nature  not  local  to  that  kingdom,  nor  in 
conflict  with  the  constitution  or  laws  of  the 
United  States,  nor  of  this  territory,  which 
are  applicable  to  onr  condition  and  circum- 
stances, and  which  were  in  force  at  the  time 
of  our  "separation  from  the  mother  country." 
By  the  adoption  of  the  common  law  in  1876, 
it  was  not  intended  thereby  to  repeal  our  own 
statute  laws;  only  such  portions  were  adopt- 
ed as  did  not  conflict  with  our  laws.  Our 
statute  laws  governing  probate  courts,  and  de- 
fining the  manner  in  which  wills  shall  be 
probated  in  this  territory,  remained  in  force, 
until  modified  by  the  act  of  1889.  and  were 
the  basis  of  the  jurisdiction  and  authority  of 
our  probate  courts.  The  probate  of  a  will  in 
the  manner  prescrilied  by  the  statute  is  con- 
clusive, and  must  be  recognized  and  admit- 
ted in  all  courts  as  valid  so  long  as  such  pro- 
bate stands.  The  courts  of  California  have 
BO  lield  in  numerous  cases.  A  leailing  case 
from  that  state  on  tbe  subject  is  that  of  State 
V.  McGlynn,  2U  Cal.  233. 

The  will  in  this  case,  as  shown  by  the  rec- 
ord, was  probated  as  required  by  law  by  pe- 
titioner's mother,  who  was  an  interested  [>ar- 
ty,  more  tlian  20  years  prior  to  the  filing  of 
the  petition  in  the  probate  court  in  this  case; 
and  the  recoi-d  also  shows  that  the  petitioner 
delayed  more  than  4  years  after  attiiininghis 
majority  before  he  filed  his  petition.  Tb« 
record  of  the  proceedings  of  the  probate  court 
on  March  6,  18t)7,  in  reference  to  the  probat- 
ing of  the  will,  is  us  follows:  "Don  Fernan- 
do lie  Taos,  N.  M.  Wednesday,  the  6th  day 
of  March,  1867,  at  ten  o'clock  in  the  fore- 
noon, the  court  met.  Present:  The  Hon. 
Pedro  Sanches,  judge  of  probate:  Leandro 
Martinez,  clerk ;  and  Pablo  Martinez,  deputy- 
sherilT.  The  order  of  business  is  as  follows: 
The  administrators  of  the  estate  of  Alfred 
Bent,  deceased,  presented  the  will  of  said  de- 
ceased for  approval.  The  court  examined 
said  will,  and  the  witnesses  in  it  mentiunedK 
anil,  finding  it  correct  according  to  law,  ap- 
proved it,  and  ordered  that  it  l^  recorded  in 
this  office."  The  will,  being  probated  and 
recorded,  became  the  foundation  of  title  to 
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both  renl  and  personal  propei-ty,  and  became 
admissible  in  evidence  in  all  courts  in  snpport 
of  such  title.  Cnstro  v.  Richardson,  18  Cal. 
478.  The  probate  courts  of  ibis  territory  are 
courts  of  retord,  so  far  as  the  probating  of 
wills  is  concerned,  and  their  jurisdiction  is 
orijtinal  and  exclusive  in  the  first  instance. 
Here,  then,  we  have  a  case  in  which  the  rec- 
ord discloses  a  valid  judgment  of  a  court  of 
record,  standing  witliout  appeal  and  unre- 
versed, fur  the  period  of  more  tlian  20  years. 
The  petitioner  now  seelcs  to  have  this  judg- 
ment .set  aside  and  declared  void,  for  such 
would  be  tlie  effect  of  sustaining  this  proceed- 
ing. To  avoid  the  effect  of  his  failure  to 
proceed  through  his  next  friend  to  have  tliis 
judgment  set  aside,  he  sets  up  his  minority 
as  a  justiQcation.  This  is  a  substantial  plea, 
but  it  does  nut  last  always.  Courts  of  law 
are,  and  should  be,  anxious  to  settle  titles, 
rattier  than  disturb  and  unsettle  them;  and 
a  failure  to  Bx  a  time  when  an  infant,  after 
arriving  at  his  majority,  shall  be  held  to  liave 
waived  bis  rights,  if  he  fails  to  assert  them, 
would  result  in  destroying  confidence  in  the 
titles  to  our  properly,  and  injuriously  affect- 
ing substantial  rights.  Therefore  a  majority 
of  tlie  states  and  territories  in  this  country 
have  by  statute  fixed  a  time  within  which  an 
infant  must  assert  bis  rigl)ts,  or  be  deemed 
to  have  waived  them.  In  almost  every  in- 
stance the  infant  is  allowed  one  year  after 
the  removal  of  his  disabilities,  and  such  is 
the  period  fixed  by  our  statute,  except  as  to 
real  estate,  in  which  case  the  period  is  ex- 
tended to  three  years.  Comp.  Laws  1884, 
§§  1869,  1881. 

Tlie  petitioner  proceeds  upon  the  theory 
tliat  be  has  30  years  under  the  common  law 
to  have  this  will  re-probated  in  solemn  form ; 
such  seems  to  be  the  contention  of  plaintiff 
in  error  in  bis  brief.  .  We  are  unable  to  agree 
with  him  in  tliis  respect,  but,  on  tlie  contrary, 
hold  that  this  case  is  governed  by  the  statute 
law  of  the  territory.  In  tliis  case,  tiierefore, 
the  petitioner  did  not  commence  his  action 
within  the  time  allowed  by  law,  even  if  it  is 
admitted  that  the  action  related  to  the  title  to 
real  estate.  More  than  four  years  were  al- 
lowed to  elapse,  and,  in  view  of  the  statute, 
any  legal  right  that  be  miglit  have  asserted 
within  the  proper  time  must  be  held  to  have 
been  waived,  and  it  follows  that  petitioner 
had  no  staiLding  in  court  at  the  time  he 
brought  this  proceeding.  The  probate  court 
entertained  the  petition,  overruled  the  mo- 
tion to  dismiss,  and  recorded  a  Judgment  an- 
nulling its  former  judgment.  This  record 
of  the  probate  court  was  brought  by  appeal 
before  the  court  below.  The  motion  to  dis- 
miss and  annul  the  proceedings  of  the  probate 
court  was  based  on  jurisdictional  grounds, 
which  the  record  discloses.  It  was,  in  sub- 
stance, that,  by  reason  of  laches  and  unrea- 
sonable delay  disclosed  by  the  record,  and  in 
the  absence  of  statutory  authority,  the  court 
had  no  power  or  jurisdiction  to  act.  Laches 
did  not  exist  within  the  time  fixed  by  the 
statute,  but  after  that  time  there  were  both 


laches  and  unreasonable  delay.  In  law,  such 
as  would  render  it  improper  for  tlie  court  to 
attempt  to  set  aside  its  former  judgment,  or 
grant  the  petitioner  any  relief  whatever.  We 
are  of  the  opinion  that,  at  the  time  this  pro- 
ceeding was  brought  in  the  probate  court,  the 
former  judgment  of  that  court  bad  become 
conclusive,  so  far  as  this  petitioner  ^as  con- 
cerned, and  could  not  be  reopened  or  annulled 
by  that  court.  This  court  has  held,  in  the 
case  of  Browning  v.  Browning,  above  cited, 
that  the  act  of  1880  relating  to  tlie  limitation 
of  actions,  in  force  at  the  time  of  the  com- 
mencement of  this  proceeding,  is  applicable 
to  tiie  probate  courts  of  this  territory,  and  it 
is  applicable,  therefore,  to  this  case.  Comp. 
Laws  N.  M.  §§  1869, 1881.  The  only  errors 
assigned  are  that  the  court  erred  in  dismiss- 
ing the  proceeding,  and  entering  judgment 
as  shown  by  the  record ;  but  we  are  of  the 
opinion  that  tlie  court  had  the  power  to  do 
80,  and  exercised  it  properly  in  the  action 
taken.  Therefore  the  judgment  will  be  af- 
firmed, with  costs. 

LoNG<  C.  J.,  and  Wbitkman  and  Lee,  JJ., 
concur. 


(G  N.  H.  400) 

Sanchez  t>.  CxuDELAniA. 

{Supreme  Court  of  New  Mexico.    Jan.  28, 1890.) 

jostioe  of  the  peace — jcrisdiotion — appbai, — 
Amendment. 
■  1.  TTnder  Comp.  Laws  N.  M.  1884,  5  8425,  which 
provides  that,  "If  there  be  no  jnstioe  of  the  peace 
in  the  precinct  where  the  premises  are  situated, 
able  or  qualified  by  law  to  act,  suit  may  be  brought 
before  some  justice  of  the  peace  in  any  adjoining 
precinct,"  when  an  action  for  forcible  entry  la 
brought  in  an  adjoining  precinct  the  complaint 
must  allege  that  there  is  no  justice  able  or  quali- 
fied to  act  In  the  precincts  in  which  the  premises 
are  situated. 

a.  Under  Comp.  Laws  N.  M.  1884,  g  1848.  which 
provides  that  "all  appeals  from  inferior  tribunals 
to  the  district  courts  shall  be  tried  anew  in  said 
courts,  on  their  merits,  as  If  no  trial  had  been  had 
below, "  the  district  court  has  the  power  to  allow 
amendments  to  the  pleadings  in  a  case  appealed 
from  a  justice  of  the  peace. 

3.  In  such  a  case,  where  the  justice  had  juris- 
diction, but  the  complaint  failed  to  allege  the  juris- 
dictional facts,  it  is  error  for  the  district  court  to 
refuse  to  allow  an  amendment  adding  the  neces- 
sary averments. 

Api>eiil  from  district  court,  Valencia  coun- 
ty; Bkinker,  Judge. 
N.  B.  Field,  for  appellant. 

Whiteman,  J.  This  was  an  action  for 
for  forcible  entry  and  detainer,  commenced 
by  the  appellant,  Vicente  Sanchez  y  Con- 
treas,  against  the  appellee,  Jesus  Candelaria. 
before  Pablo  Chaves,  justice  of  the  peace 
of  precinct  No.  13,  in  the  county  of  Valencia. 
The  plaintiff,  in  his  complaint,  charges,  in 
substance,  that  on  the  3d  day  of  January,  A. 
D.  1888,  in  the  county  of  Valencia,  he  was 
legally  possessed  of  a  certain  piece  of  land  or 
tenancy  known  and  described  as  follows: 
"Said  land  is  composed  of  one  hundred  and 
sixty  acres  of  land,  deeded  in  favor  of  this 
plaintiff,  and  situated  in  a  place  called  *La 
Cienega,'  in  said  Valencia  county, " — and  l)e* 
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ing  thus  possessed,  was  legally  entitled  to  the 
possession  of  said  land,  and  that  on  the  20th 
day  of  September,  1887,  the  defendant,  Jesus 
Candelaria,  illegally  and  by  force  entered 
upon. said  tract  of  land,  and  dispossessed  the 
plaintiff,  and  detained,  and  still  detains,  the 
possession  of  said  land,  etc.  The  defendant, 
Jesus  Candelaria,  appeared  and  defended  the 
action ;  and  upon  the  trial  thereof,  had  on  the 
13th  day  of  February,  1888,  a  judgment  was 
rendered  in  favor  of  the  plaintiff,  whereupon 
the  defendant  sued  out  a  writ  of  certiorari, 
and  thereby  carried  the  case  by  appeal  to  the 
ftfstrict  court  of  Valencia  county.  In  the 
district  court  the  defendant,  on  the  12th  day 
of  April,  A.  D.  1888,  filed  a  motion  to  dis- 
miss the  cause  upon  the  ground  that  the  jus- 
tice of  the  peace  before  whom  tlie  same  was 
tried  was  without  jtiriadiction  of  tlie  subject- 
matter,  or  of  the  parties.  The  plaintiff,  on 
the  18th  day  of  April,  A.  D.  1888,  moved  the 
.court  for  permission  to  file  an  amended  com- 
plaint. The  amended  complaint  tendered  by 
the  plaintiff  set  out  a  proper  description  of 
the  laud  in  dispute,  and  averred  that  the 
land  was  situated  in  precinct  No.  16,  in  the 
county  of  Valencia,  and  that,  while  the  plain- 
tiff was  possessed  of  the  land,  the  defendant, 
Jesus  Candelaria,  by  force,  intimidation,  and 
fraud,  entered  upon  the  land,  and  detains 
and  withholds  the  possession  thereof  from 
the  plaintiff.  It  also  contained  an  averment 
that  at  the  time  of  the  forcible  entry  com- 
plained of  there  was  not,  and  had  not  been 
since,  a  justice  of  the  peace  in  the  precinct 
where  the  lands  were  situated  able  or  qual- 
ified by  law  to  act  in  the  premises,  and  that 
for  that  reason  the  action  was  instituted  in 
precinct  No.  13  of  said  county  of  Valencia, 
and  that  said  precinct  No.  13  adjoins  the 
precinct  wlierein  the  lands  are  situated.  The 
courtdenled  and  overruled  the  motion  to  per- 
mit the  plaintiff  to  file  the  amended  complaint, 
and  the  cause  was  then  heard  upon  the  de- 
fendant's motion  to  dismiss  the  cause,  which 
motion  was  sustained;  and  the  cause  was  ac- 
cordingly dismissed.  Th^  record  also  dis- 
closes tlie  fact  that  the  court  refused  to  per- 
mit the  plaintiff  to  file  the  amended  com- 
plaint offered,  solely  upon  the  ground  that  the 
court  had  no  power  or  jurisdiction  to  permit 
the  said  amendment.  The  appellee,  Jesus 
Candelaria,  has  not  appeared  in  this  court, 
and  no  brief  has  t>een  filed  by  him. 

But  one  question  is  presented  for  our  con- 
sideration in  this  cause,  viz.,  whether  the 
district  court  had  power  and  jurisdiction  to 
permit  an  amendment  of  a  complaint  made 
in  an  action  of  forcible  entry  and  detainer 
before  a  justice  of  the  peace,  where  the  origi- 
nal complaint  failed  to  show  affirmatively 
that  the  justice  of  the  peace  had  jurisdiction 
of  the  subject-matter  of  the  suit,  and  if,  hav- 
ing such  power,  and  having  refused  to  exer- 
cise it,  this  court  will  review  the  ar-tion  of 
the  district  court  in  respect  thereto.  We  un- 
derstand the  rule  to  be  that  applications  for 
leave  to  amend  are  addressed  to  the  sound 
discretion  of  the  court,  and  the  refusal  of  a 


court  to  permit  amendments  is  ordinarily  not 
open  to  review  upon  appeal;  but  where  a 
court  has  a  discretion  to  allow  an  amend- 
ment of  a  pleading,  and  refuses  to  exercise 
such  discretion  upon  the  ground  of  a  want  of 
power,  such  refusal  is  error,  and  good  ground 
for  an  appeal.  Kussell  v.  Conn,  20  N.  T. 
81.  The  defect  in  the  original  complaint 
consisted  in  this,  that  the  lands  which  were 
the  subject  of  the  controversy  were  situated 
in  precinct  No.  16,  and  the  action  was  com- 
menced before  the  justice  of  the  peace  of  pre- 
cinct No.  13,  in  Valencia  "county.  That  the 
original  complaint  was  defective  will  not  be 
questioned,  but  it  was  within  the  power  of 
the  plaintiff  to  have  recited  facts  in  the  com- 
plaint which  would,  if  true,  have  conferred 
jurisdiction  upon  the  justice  to  hear  the 
cause.  "  If  there  be  no  j  ustice  of  the  peace, 
in  the  precinct  where  the  premises  are  situa- 
ted, able  or  qualified  by  law  to  act,  suit  may 
be  brought  before  some  justice  of  the  peace 
in  any  adjoining  precinct."  Comp.  Laws  N. 
M.  1884,  §  2425. 

Under  the  provisions  of  the  sections  of  the 
statutes  just  quoted,  all  that  was  necessaryto 
have  given  the  justice  of  the  pefice  of  pre- 
cinct No.  13  jurisdiction  to  act  was  to  recite 
in  the  complaint  that  there  was  no  justice  of 
the  peace  in  precinct  No.  16  able  or  qualified 
by  law  to  act.  The  complaint  made  before 
the  justice  of  the  peace  did  not  recite  this  ju- 
risdictional fact.  But  after  the  case  had  been 
appealed  by  the  defendant  to  the  district 
court,  and  before  the  district  court  had  consid- 
,ered  and  determined  the  defendant's  motion  to 
dismiss  the  cause,  the  plaintiff  asked  the  court 
for  permission  to  amend  the  complaint  by  re- 
citing facts  which  would  have  given  the  court 
jurisdiction,  which  application  to  amend  was 
refused.  We  think  that,  if  the  application  to 
amend  had  been  made  while  the  case  was 
pending  before  the  justice  of  the  pesice,  it 
would  have  been  the  duty  of  such  justice  to 
have  permitted  the  amendment  to  be  made, 
and  that  the  plaintiff's  right  to  amend  was 
not  lost  by  the  case  having  been  appealed  to 
the  district  court.  "The  district  court,  on 
the  trial  of  an  appeal,  shall  proceed  de  noDo." 
Id.  g  2434.  "All  appeals  fpom  inferior  tri- 
bunals to  the  district  courts  shall  be  tried 
anew  in  said  courts  on  their  merits,  as  if  no 
trial  had  been  had  below."  Id.  §1848.  By  this 
we  understand  that  the  cause  shall  be  tried 
upon  its  merits,  as  if  it  was  a  new  action  in 
the  court:  The  court  is  to  be  in  no  wis© 
trammeled  in  its  mode  of  proceeding  by  the 
irregular,  untechnical  acts  of  the  justice  of 
the  peace.  It  would  indeed  be  a  very  hard 
rule  to  deny  the  court  its  power  and  discre- 
tion, in  allowing  amendments,  to  place  a 
cause  appealed  from  the  justice  in  such  a 
manner  before  the  court  as  to  be  triable, 
when  the  whole  trial  is  to  be  de  novo.  To 
forbid  the  courts  this  power  to  amend  in  this 
class  of  cases,  when  the  power  is  so  general 
and  broad  in  all  other  civil  suits,  would,  in 
this  country,  amount  to  .almost  a  denial  of 
justice  through  the  means  of  appeals.    The- 
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justices  of  the  peace  are,  for  the  most  part, 
unskilled,  if  i)ot  uninstructed,  in  legal  forms 
and  technical  proceedings.  The  records  in 
appealed  causes  in  the  courts  manifest  how 
defective  and  inartiflcial  the  business  in  the 
precinct  tribunals  is  transacted.  The  dockets 
are  rare  that  ran  exhibit  strict  regularity. 
If,  where  a  litigant  presents  himself  before 
the  district  court  with  his  appeal  in  hand, 
the  court  is  powerless  in  granting  to  the  par- 
ties the  privilege  to  correct  and  perfect  what 
nnskillfulness  or  ignorance  has  defectively 
done,  the  result  must  l>e  that  suitors  will  tie 
turned  from  the  court  with  heavy  bills  of 
costs,  and  conlldence  in  legal  justice  be  de- 
stroyed. Sanchez  T.  Luna,  1  N.  M.  238.  The 
statute  requires  that  a  cause  appealed  to  the 
district  court  shall  be  tried  anew  in  said 
court,  upon  its  merits,  as  if  no  trial  had 
been  liad  below.  The  appeal  vests  the  dis- 
trict court  with  power  to  try  ti>e  cause, 
and  the  proceedings  upon  the  trial  in  that 
court  are  to  be  controlled  by  the  enlarged 
rules  of  practice  and  decisions  that  pertain  to 
the  district  courts;  and  if  the  justice  of  the 
peace  was  vested  by  law  with  jurisdiction  to 
try  such  a  cause,  and  the  steps  taken  to  in- 
voke the  jurisdiction  were  defective,  such  de- 
fect may  be  cured  by  an  amendment  made  in 
the  district  court.  But  if  the  subject-matter 
involved  in  the  cause  was  such  that  a  justice 
of  the  peace  would,  under  no  circumstances, 
have  Jurisdiction  to  hear  and  determine,  then 
the  appeal  would  not  vest  in  the  district  court 
the  power  to  hear  and  determine  the  cause. 
The  action  originated  before  the  justice  of  the 
peace,  and  the  character  or  form  of  the  action 
could  not  be  changed  upon  appeal  to  the  dis- 
trlct  court.  Neither  could  the  action  l>e  en- 
lari^ed  upon  appeal  so  as  to  have  given  the 
plaintiff  greater  or  more  extended  relief  than 
the  justice  of  the  pence  might  lawfully  have 
given  on  the  case  made  below.  But,  to  the 
extent  that  jurisdiction  existed  in  the  justice 
of  the  peace,  to  the  same  extent  was  the  dia- 
strict  court  vested  with  jurisdiction  by  the 
appeal,  not  for  the  purpose  of  reviewing  or 
correcting  such  errors  in  law  as  may  haveap- 
p«ired  by  the  transcript  to  have  been  com- 
mitted by  the  justice  of  the  peace,  l>ecause 
the  district  court  did  not  sit  as  a  court  exer- 
cising appellate  powers  to  correct  errors  in 
law,  but  to  try  the  case  de  novo,  upon  its 
merits.  A  reference  to  the  several  sections 
of  the  Compiled  I^ws  of  this  territory  upon 
the  subject  of  amendments  generally  clearly 
shows  a  liberal  legislative  intention  with  re- 
spect thereto,  viz.:  "No  want  of  form  shall 
be  sufficient  cause  for  abating  any  matter 
pleaded,  providing  the  court  can  see  in  it  suf- 
ficient matter  upon  which  to  base  a  decree  or 
judgment;  and  when  legal  exceptions  are  sus- 
tained the  opposite  party  shall  have  leave  to 
amend."  Comp.  Laws  N.  M.  1884,  §  1910. 
"Each  party,  by  leave  of  the  court,  shall  have 
leave  to  amend,  upon  such  terms  as  the  court 
may  think  proper,  at  any  time  before  verdict. 
Judgment,  or  decree. "  Id.  §  1911.  Section 
2443,  Id.,  which  relates  particularly  to  the 
v.23p.no.4— 16 


practice  in  trials  of  actions  of  forcible  entry 
and  detainer,  reads:  "AU.causes  removed  in- 
to the  district  court  in  pursuance  of  tlie 
foregoing  sections  shall  be  tried  de  novo,  and 
the  court  shall  allow  all  amendments  which 
may  be  necessary,  in  furtherance  of  justice, 
In  all  cases  appealed  by  petition  or  certiorari, 
or  In  the  onlinary  mode. "  Here  we  have  an 
express  legislative  declaration  upon  the  sub- 
ject of  amendments  of  this  particluar  class  of 
actions.  The  purpose  of  the  statute  is  to  pro- 
mote the  attainment  of  substantial  justice  be- 
tween the  parties.  Technical  objections  are 
to  be  disregarded,  and  the  case  tried  upon  its 
merits.  We  are  not  disposed  to  establish  a 
rule  which  would  have  the  effect  to  dwarf  or 
limit  the  wise  and  liberal  spirit  and  intent 
manifested  in  these  legislative  enactments. 
To  do  so  would  be  to  subvert  the  legislative 
power  and  authority,  and-  would  be  an  un- 
wise and  unjust  usurpation  by  the  court  of 
powers  that  belong  exclusively  to  the  leg- 
islative authority. 

We  are  of  the  opinion  that  the  justice  of 
the  peace  possessed  jurisdiction  to  try  this 
case;  that  the  steps  originally  taken  by  the 
plaintiff  to  invoke  such  jurisdiction  were  de- 
fective; but  that  the  district  court  had  the 
power  to  permit  the  appellant  to  correct  such 
defect  by  an  amendment  of  the  complaint, 
and  it  was  error  for  the  court  to  refuse  him 
permission  so  to  do.  The  judgment  of  the 
lower  court  will  be  reversed,  and  this  cause 
remanded  to  that  court,  with  directions  to 
permit  the  amendment  asked  by  plaintiff; 
and  it  is  so  ordered. 

LoNO,  C.  J.,  and  Lee  and  McFie.  JJ., 
concur. 


(6  N.  M.  427) 

ExcBAKOE  Bank  of  Dallas  v.  Txtttlb. 

(Supreme  Court  of  New  Mexico.    Jan.  34, 1890.) 

Promisbort  Notbs— Stipulation  for  Attornbt's 

Fees. 

1.  In  action  on  s  promissory  note,  when  the 
note  contains  an  agreement  to  pay  "ten  per  cent, 
for  attorney's  fees  In  case  this  note  is  plaoad  In  tbe 
hands  of  an  attorney  for  collection  or  is  collected 
by  suit, "  and  defendant  by  pleading  the  general  is- 
sue has  denied  the  entire  indebtedness,  the  10  per 
cent,  for  attorney's  fees  can  be  recovered,  together 
with  the  face  value  of  the  note. 

2.  In  such  a  case,  it  is  not  necessary  to  prove 
the  value  of  the  attorney's  services. 

8.  The  note  alone  is  sufficient  evidence  to  sup- 

?iort  a  judgment  for  the  10  per  cent,  for  attorney's 
ees. 

Appeal  from  district  court,  Socorro  county; 
BiiiNKKK,  .Judge. 

Action  by  the  Exchange  Bank  of  Dallas 
against  L.  B.  Collins,  C.  E.  Odem,  and  W. 
W.  Tuttle.  Judgment  was  rendered  against 
W.  W.  Tuttle,  and  he  appealed. 

Neill  B.  Field,  for  appellant.  Iscuxg  S. 
Tiffany,  for  appellee. 

McFiE,  J.  This  suit  was  brought  in  the 
district  court  for  Socorro  county  upon  the 
following  promissory  note:  ";K3,.500.  Dal- 
las, Texas,  Oct.  23d,  1885.     On  December  1, 
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'85,  after  date,  without  grace,  we  or  either  of 
us  promise  to  pay  to  the  order  of  Exchange 
Bank,  Diillas,  thirty-flve  hundred  dollars,  for 
value  received,  at  the  Exchange  Bank  of  Dal- 
las, with  interest  from  maturity  at  the  rate 
of  twelve  per  cent,  per  annum,  with  ten  per 
cent,  for  attorney's  fees  in  case  titis  note  is 
placed  in  hands  of  an  attorney  for  collection, 
or  collected  by  suit.  L.  B.  Collins.  C.  E. 
Odeh.  W.W.Tuttle."  Thedeclaration.in 
addition  to  the  usual  demand  for  debt,  inter- 
est,  and  costs,  asked  judgment  for  attorney's 
fees,  as  provided  by  the  terms  of  the  note. 
Collins  and  Odem  were  not  served  with  pro- 
cess, but  W.W.  Tutlleentered  his  appearance, 
and  tiled  one  plea,  that  of  non  assumpsit. 
The  defendant,  Tuttle,  waived  a  jury,  also 
written  finding  of  facts,  and  consented  to 
trial  by  the  coiirt,  which  was  had,  and  the 
following  judgment  w-as  rendered  by  the  court 
at  the  November  term,  A.  D.  1888:  "At  this 
day,  this  cause  having  been  heretofore  sub- 
mitted to  the  court,  and  the  court  being  now 
sufficiently  advised,  doth  find  the  issues  for 
the  plaintiff,  and  assess  its  damages  against 
defendant,  Tuttle,  at  the  sum  of  four  thou- 
sand seven  hundred  thirty  an.l  00-100  dollara, 
and  also  the  sum  of  three  hundred  and  fifty 
dollars  as  attorney's  fees;  wherefore  it  is  or- 
dered and  adjudged  tliat  plaintiff  recover  of 
defendant  W.  W.  Tuttle  the  sum  of  four  thou- 
sand seven  hundred  tliirtyand  00-100  dollars 
damages,  with  12  per  cent,  interest  from  this 
day  until  paid,  and  also  the  sum  of  three  hun- 
dred and  lilty  dollars  as  attorney's  fees,  to- 
gether with  its  costs  in  this  behalf  laid  out 
and  expended,  to  be  taxed  herein,  and  that 
execution  issue  therefor."  To  reverse  this 
judgment,  the  case  is  brought  to  this  court 
,  by  appeal. 

Appellant  seeks  a  reversal  solely  upon  the 
ground  tliat  the  court  gave  judgment  for  at- 
torney's fei'S,  und  assigns  the  following  errors: 
(1)  That  the  diKtiict court  erred  inits  finding 
that  the  appellant  was  liable  for  attorney's 
fees  on  the  contract  sued  on;  (2)  that  the 
district  court  erred  in  giving  judgment 
against  the  appellant  for  three  hundred  and 
fifty  dollars  attorney's,  fees,  when  there  was 
no  evidence  of  the  value  of  the  attorney's 
fees  before  the  court;  (3)  that  the  judgment 
of  the  district  court  against  this  appellant  is 
wholly  without  evidence  to  support  it. 

The  note  wa.s  the  only  evidence  offered  by 
the  plaintiff,  and,  although  tlie  entire  cause 
of  action  was  put  in  issue  by  defendant's 
plea,  no  evidence  was  offered  In  support  of 
the  plea.  The  introduction  of  the  note  in 
evidence  was  sufficient  to  warrant  a  judg- 
ment for  plaintiff  for  the  amount  of  the  note, 
interest,  and  costs.  We  are  now  called  upon 
to  say  whether  or  not  the  court  erretl  in  al- 
lowing attorney's  fees  as  speci  fled  in  the  note. 

Let  us  consider  the  first  assignment  of  er- 
ror: "That  the  district  court  erred  in  its 
finding  that  the  appellant  was  liable  for  at- 
torney's fees  on  the  contract  sued  on."  This 
question  of  the  allowance  or  disallowance  of 
attorney's  fees  provided  for  in   promissory 


notes  and  written  contracts  has  been  before 
the  courts  for  many  years  in  this  country, 
and  many  learned  opinions  of  able  judges  and 
courts  have  been  rendered  on  both  sides  of 
the  question.  An  examination  of  the  author- 
ities will  show,  however,  that  tlie  fruitful 
cause  of  this  contrariety  of  opinion  is  due 
mainly  to  the  varied  forms  in  which  the  ques- 
tion is  presented  to  the  courts.  One  instru- 
ment sued  on  differs  in  its  provision,  upon 
that  subject,  from  that  of  another.  Tiiere- 
fore  the^hraseology  of  a  decision,  apparent- 
ly applicHble,  may  be,  and  often  is,  found,  to 
be  inapplicable  when  examined  in  the  light 
of  the  facts  before  the  court.  Take  the  case 
of  Oelrichs  v.  Spain,  15  Wall.  2:jl,  cited  by 
appellant.  The  case  is  sometimes  cited  as 
showing  that  the  supreme  court  of  the  United 
Slates  is  opposed  to  the  allowance  of  attor- 
ney's fees  in  any  case,  whether  provided  for 
in  the  instrument  or  not;  but  an  examination 
of  that  case  shows  that  it  was  a  suit  on  an 
injunction  bond,  with  no  provision  in  tlie  in- 
strument for  attorney's  fees,  and  the  ques- 
tion in  that  case  was  wliether  attorney's  fees 
should  be  allowed  as  part  of  plaintiff's  dam- 
ages, which  is  a  very  different  prnposition. 
The  case  of  Bullock  v.  Taylor,  39  Mich.  137, 
cited  by  appellant,  is  not  in  point  in  this 
case.  The  notes  in  that  case  provided  that 
"the  undersigned  agree  to  pay  (15  attorney's 
fee,  over  and  above  all  taxable  costs,"  each, 
on  six  smsill  notes,  two  of  them  for  841.50 
each.  The  surety  did  not  sign  the  notes,  but 
signed  a  bond  as  surety  for  the  makei-s.  The 
court  .says,  among  other  tilings:  "  The  surety 
insists  that  such  notes  are  not  within  the 
terms  of  his  undertaking.  *  •  *  {2)  Be- 
cause they  provide  for  the  payment  of  an  at- 
torney's fee,  to  which  he  has  never  consent- 
ed." Again  the  court  says:  "In  this  state, 
the  attorney's  fees  which  the  successful  par- 
ty is  peniiitted  to  recover  in  courts  of  record 
are  prescribed  by  statute  or  by  rule  of  cuurt.- 
In  justices'  courts,  none  are  given  except  in 
a  few  special  cases.  The  policy  of  our  law 
is  to  limit  such  recovery  to  a  very  moilerate 
sum  in  every  case  where  it  is  permitted  at  all; 
'■■''■'*'  and  it  is  a  quest  ion  of  very  grave  im- 
portance whether  the  policy  which  thus  lim- 
its attorney's  fees,  and  also  limits  the  i-ates 
of  interest,  can  be  set  aside  by  provisions 
like  that  under  review. "  It  is  very  apparent 
that  this  case  was  decided  mainly  upon  the 
ground  that  such  fees  as  were  contracted 
were  prohibited  by  the  statute  law  or  rules 
of  court  of  Michigan;  the  contract,  therefore, 
was  in  violation  of  law,  and  the  court  would 
not  enforce  it.  In  this  territory  we  Inve  no 
statute  u|)on  the  subject.  In  Stoneman  v. 
Pyle,  35  Ind.  104,  the  note  provided  for  at- 
torney's fees  in  case  suit  was  brought,  and  it 
was  sustained,  the  court  saying:  "On  the 
maturity  of  the  note,  the  maker  knew  pre- 
cisely what  he  was  bound  to  pay,  and  the 
holder  what  be  was  entitled  to  demand. 
*  *  *  The  stipulation  for  the  payment  of 
attorney's  fees  could  have  no  force,  except 
upon  a  violation  of  his  contract  by  the  dd- 
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fAndant,"  etc.  In  Churchman  v.  Martin,  54 
Ind.  388.  the  court  held  void  a  note  provid- 
ing for  "10  per  cent,  attorney's  fees,  if  suit 
be  instituted."  It  might  be  said,  witliout  ex- 
amination, that  these  two  decisions  are  con- 
tradictory;  but  they  are  not  so,  for  the  rea- 
son that  between  the  two  decisions  a  statute 
had  been  passed  in  that  state,  as  follows: 
"Tliat  any  and  all  agreements  to  pay  attor- 
ney's fees,  depending  upon  any  condition 
therein  set  forth,  and  made  part  of  any  bill 
of  exchange,  acceptance,  draft,  promissory 
note,  or  other  written  evidence  of  indebted- 
ness, are  hereby  declared  illegal  nmi  void." 
Act  March  10,  1875.  The  provision  was 
held  to  be  void  under  the  statute,  because 
upon  "condition,"  and  not  because  it  was 
against  public  policy. 

It  may  l>e  admitted,  however,  that  some  of 
our  ablest  courts  hold  opposite  views  on  some 
of  the  points  arising  out  of  this  question. 
Our  own  federal  courts  are  somewhatdivided 
in  opinion;  Judges  Dbadt,  Fabdee,  and 
Speer  sustaining  the  validity  of  contracts 
for  attorney's  fees,  while  Judges  Caldwell 
and  McCraby  take  the  opposite  view.  The 
early  cases  upon  this  subject  were  disposed 
to  hold  against  the  validity  and  also  ne- 
gotiability of  such  contracts,  a  leading  case 
being  that  of  Woods  v.  North,  84 Pa.  St.  407, 
placing  it  upon  the  ground  of  uncertainty; 
but  in  later  decisions  a  different  view  is 
taken,  and  there  is  now  a  large  preponderance 
of  decisions  that  where  the  amount  provided 
for  in  a  promissory  note,  at  maturity,  is  fixed 
and  certain,-it  is  negotiable.  Applying  that 
test  to  the  note  sued  on  in  this  case,  we  are 
of  the  opinion  that  it  is  negotiable.  The 
weight  of  authority  is  to  the  effect,  also, 
tliat  where  a  promissory  note  provides  for 
a  tixed  and  reasonable  amount  for  attor- 
ney's fees,  if,the  note  is  collected  by  suit, 
it  is  valid,  and  will  be  sustained  by  the  courts. 
Illinois,  Iowa,  Louisiana,  Kansas,  Kentucky, 
Indiana,  Arkansas,  Texas,  Colorado,  Cali- 
fornia, and  the  federal  courts  in  Oregon, 
Kansas,  and  Georgia,  sustain  the  validity  of 
such  notes.  Pennsylvania,  Minnesota,  Wis- 
consin, Missouri,  and  the  federal  court  in 
Arkansas  are  not  disposed  to  enforce  such 
provisions. 

This  case  is  brought  within  very  limited 
bounds  by  the  record.  We  are  not  called 
upon  to  construe  the  clause  of  thB  note  sued 
on;  which  provides  for  "10  per  cent,  attor- 
ney's fees  in  case  this  note  is  placed  in 
hands  of  an  attorney  for  collection,"  because 
it  is  not  properly  raised.  The  provision  just 
quoted  is  certainly  a  questionable  one.  It  is 
■  susceptible  of  being  used  in  a  very  oppressive 
and  collusive  manner.  Therefore,  if  this 
record  showed  that  the  defendant,  Tuttle, 
paid,  or  tendered  payment,  of  the  debt  and 
interest  at  maturity,  or  before  suit  was 
brought,  and  the  payment  tendered  refused 
for  the  reason  that  the  note  was  placed  in  the 
bands  of  an  attorney,  who  demanded  10  per 
cent,  more  for  attorney's  fees,  a  very  differ- 
ent case  would  be  presented;  but  in  this  case 


there  was  neither  payment  nor  tender  of  any 
part  of  the  note,  so  far  as  t)ie  record  dis- 
closes. On  the  contrary,  suit  was  actually 
brought  for  the  collection  of  the  note,  and 
the  defendant,  by  pleading  ncm  ansumpsit, 
denied  the  eniire  indebtedness,  in  law,  and 
put  the  plaintiff  upon  proof  of  the  entire 
amount;  and  while  the  judgment,  except 'as 
to  the  amount  of  attorney's  fees,  is  in  fact 
admitted,  still  the  entire  amount  is  suspend- 
ed, and  the  plaintiff  is  deprived  of  the  benefit 
of  judgment  for  the  debt  and  interest.  If  to 
declare  the  clause  as  to  attorney's  fees  in- 
valid would  void  the  entire  note,  there  would 
be  some  justification  for  the  practice;  but  it 
will  not  be  contended  that  such  would  be  the 
effect,  and  hence  this  court  cannot,  by  revers- 
ing the  judgment  of  the  court  below,  ap- 
prove a  practice  wliich  practically  deprives 
the  phiintiff  of  his  legal  rights,  when,  by 
payment  or  tender  of  amount  due  and  ad- 
mitted, such  results  would  be  avoided  with- 
out depriving  the  defendant  of  any  legal 
right.  To  reverse  this  case,  the  court  must 
declare  that  a  provision  in  a  promissory  note 
for  attorney's  fees  of  a  Hxed  and  definite 
amount,  in  case  the  note  is  "collected  by 
suit,"  is  contraryto  public  policy,  and  there- 
fore void.  This  we  cannot  do,  as  we  are  sat- 
isfied that  the  weight  of  authority  sustains 
the  validity  of  such  a  provision  in  a  promis- 
sory note  by  contr.ict  of  the  parties.  We  are 
aware  of  the  force  of  the  argument  "that  to 
sustain  such  contracts,  bectiuse  they  are  the 
contracts  of  the  parties,  would  admit  of  op- 
pression of  the  debtor  by  the  grasping  cred- 
itor," but  we  cannot  presume  that  such  will 
be  the  result;  and  besides  it  does  not  follow, 
and  this  court  does  not  hold,  that  the  courts 
will  not  interfere  to  prevent  oppression  and 
collusion,  where  the  facts  are  brought  before 
the  court  in  the  proper  manner.  The  courts 
have  held  void  many  of  the  provisions  for 
attorney's  fees  in  notes  and  contracts,  where 
they  are  uncertain,  excessive,  or  oppressive. 
Even  "Where  a  Axed  sum  has  been  agreed  up- 
on by  the  parties,  the  courts  have  interfered 
to  afford  relief,  where  the  amount  was  clearly 
exorbitant  or  oppressive,  and  the  fjicts  were 
shown  to  the  court.  In  this  case,  services  of 
the  attorney  were  rendered.  It  is  not  shown 
that  the  amount  contracted  for  was  exces- 
sive, nor  that  the  contract  was  not  a  volun- 
tary one,  witli  a  full  knowledge  of  all  the 
facts.  The  note  was  sufhcieiit  evidence  to 
warrant  the  court  in  giving  judgment  for  at- 
torney's fees,  and  in  doing  so  there  was  .no 
error. 

The  second  assignment  of  error  is,  fn  sub- 
stance, that  the  court  allowed  attorney's  fees 
without  requiring  proof  of  their  value.  If 
■the  note  sued  on  provided  for  a  "reas(mable 
attorney  fee,"  the  amount  not  being  fixed, 
such  proof  should  be'reqnired;  but  in  this 
case  the  amount  has  been  fixed  by  the  con- 
tract, and  we  must  presume  that  the  amount 
fixed  was  the  reasonable  value  of  the  services 
rendered,  until  the  contrary  appears.  The 
amount  being  fixed,  and  value  reasonable, 
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the  court  below  committed  no  error  in  giving 
judgment  for  tlie  amount  provided  tor  in  the 
note. 

The  third  assignment  of  error  is  not  well 
taken.  Tliere  was  sutiicient  evidence  to 
warrant  the  court  below,  in  giving  judgment 
fur  attorney's  fees  upon  the  note;  in  fact,  the 
note  was  the  best  evidence  of  tlie  fact,  and 
proved  itself.  Finding  no  error  in  the  rec- 
oi-d,  the  judgment  oC  the  court  below  is  af- 
firmed, with  costs. 

Long,  C.  J.,  and  Lee  and  Whiteman,  JJ., 
concur. 


(9  Mont.  251) 

BiCKLE  V.  Irvine  et  al. 
(Supreme  Cvwrt  of  Montana.    Feb.  4, 1890.) 
Fraud — Plbadino  axd  Proof — Ame:<dment. 

1.  Under  a  general  denial  of  title,  in  an  action 
to  recover  personal  property  from  a  sheriff,  itcan- 
not  be  shown  that,  aftor  a  sale  thereof  to  plaintiff 
by  the  debtor,  there  was  no  change  of  possession, 
for  the  purpose  of  proving  fraud. 

2.  Refusal  to  allow  an  amendment  cannot  be 
held  error  where  the  transcript  does  not  show  that 
any  amendment  was  prepared  or  submitted,  or 
that  good  cause  was  shown  therefor. 

Appeal  from  district  6ourt,  Ouster  county. 

Andrew  F.  Bnrleigh  and  C.  K.  Middleton, 
for  appellants.  Streoell  <£  Qarlock,  for  re- 
spondent. 

Blake,  C.  J.  This  action  was  commenced 
in  the  probate  court  of  Custer  county,  against 
the  sheriff  and  hia  deputy,  to  recover  the  pos- 
session of  certain  horses,  or  the  value  tliere- 
of,  and  also  damages  lor  their  wrongful  use. 
The  complaint  alleged  that  "the  plaintiff  was 
the  owner  of,  and  entitled  to  the  possession 
of,"  the  property.  The  answer  denied  this, 
and  the  other  allegations  of  the  plaintiff,  and, 
as  new  matter,  pleads  a  jiistiflcation  for  the 
officers  under  a  certain  writ  of  attachment. 
The  case  was  appealed  to  the  district  court, 
and,  upon  the  trial  by  a  jury,  the  defendants 
offered  to  show,  by  the  cross-examination  of 
George  Bickle,  that,  after  the  sale  of  the 
horses  by  him  to  bis  brotlier,  the  plaintiff, 
and  belure  the  levy  of  the  attachment,  the 
witness  "remained  in  continuous  and  open 
possession  and  control"  of  the  property,  "in 
order  to  show  that  the  said  sale  from  this 
witness  to  David  Bickle  was  constructively 
fraudulent  under  •  «  «  the  statutes  re- 
lating to  fraudulent  conveyances. "  The  court 
sustained  the  objection  to  this  cross-exami- 
nation and  rejected  the  offer.  A  judgment 
was  entered  against  the  defendant,  who 
moved  for  a  new  trial,  and  this  appeal  has 
been  t&ken  from  the  order  refusing  the  mo- 
tion. 

The  appellants  contend  that  the  foregoing 
cross-examination  was  legiliniate.  under  tlie 
denial  in  the  answer  of  the  title  of  tlie  re- 
spondent to  the  propelrty.  The  transcript  is 
imperfect,  and  fails  to  show  the  direct  testi- 
mony of  the  witness;  and  we  are  not  in- 
formed concerning  this  important  subject. 
But  counsel  concur  in  the  statement  that  the 
court  below  ruled  that  evidence  of  this  char- 


acter could  not  be  Introduced  without  an  al- 
legation in  the  answer  to  this  effect,  and  that 
the  general  denial  was  insutOcient.  The 
authorities  support  the  proposition.  In  Smith 
V.  Auerbach,^  2  Mont.  849,  this  court,  by  Mr. 
Justice  Kmowles,  said:  "  Where- fraud  is  a 
necessary  part  of  a  plaintiff's  or  defendant's 
case,  the  facts  constituting  the  fraud  should 
be  set  forlh  so  that  the  opposite  party  may 
know  what  he  has  to  meet. "  In  Botclier  v. 
Berry,  6  Mont.  448,  13  Pac.  Itep.  45.  this 
court,  in  a  case  similar  to  the  one  at  bar, 
held  that  allegations  in  the  answer  that  a  cer- 
tain assignment  was  fraudulent,  and  that 
the  possession  of  the  property  involved  never 
passed  from  the  assi.icnor  to  the  plaintiff, 
presented  material  issues,  and  that  it  was 
error  to  strike  them  out  of  the  pleading.  In 
Feeney  v.  Howard,  79  Cal.  529,  21  Pac.  Hep. 
984,  the  court  says:  "The  facts  constituting 
fraud  must  be  averred  in  cases  of  construct- 
ive as  well  as  of  actual  friuid."  See,  also, 
Golson  V.  Dunlap,  73  Cai.  164,  14  Pac.  Rep. 
576:  Burt  v.  Wilson.  28  Cal.  638. 

The  appellants  maintain  that  the  court 
erred  in  refusing  their  application  for  leave 
to'  amend  their  answer  in  these  respects  so 
that  the  testimony  of  George  Bickle  could  be 
introduced.  We  repeat  our  criticism  of  the 
unsatisfactory  condition  of  the  transcript, 
and  are  compelled  to  say  that  it  dues  not  ap- 
pear that  any  amendments  were  ever  pre- 
pared or  submitted  to  the  court  below,  or  that 
good  cause  was  sliown  therefor.  We  Qnd  no 
error  in  the  record,  and  the  judgment  is  af- 
firmed, with  costs. 


Hakwood  and  DeWitt.  JJ.,  concur. 


as  Or, 

Helmick  v.  Davidson  et  al. 


496) 


(ftupreme  Court  of  Oregon.    Feb.  11. 1890.) 

Equity — Jcbisdictiox— Monet  Demands— Cor- 
Fi,iCTixo  Evidence. 
Where  a  plaintiff  in  a  suit  to  foreclose  a 
junior  mortgage  upon  real  property  entered  into 
an  agreement  with  the  defendant  therein,  where- 
by he  agreed,  for  a  valuable  consideration,  to  dis- 
miss the  suit  at  his  own  coats,  and  after  realizing 
the  beneiits  of  the  agreement  and  receiving  the 
surplus  funds  arising  from  a  sale  of  the  mort- 
gaged property,  under  a  decree  of  foreclosure  of 
the  senior  mortgage,  procured  in  violation  of  the 
agreement,  a  default  and  decree  to  be  entered  by 
the  court  in  his  favor  for  affirmative  relief,  which 
was  afterwards  set  aside  by  an  original  suit  brought 
by  the  defendant,  but  the  court  retained  jurisdic- 
tion of  the  plaintiff's  suit,  and  allowed  the  defend- 
ant to  file  an  answer  therein,  and  it  appearing  that 
there  was  nothing  between  the  parties  to  litigate, 
except  mutual  money  demands,  which  were  strong- 
ly controverted,  and  the  proof  of  them  depended 
upon  conflicting  oral  tcstimon.v.  held,  that  the  case 
was  a  proper  one  to  be  submitted  to  a  jury,  and, 
that  in  view  of  the  facts  and  cirrumstances,  the 
complaint  should  be  dismissed  without  prejudice, 
and  the  parties  remanded  to  their  legal  rights  in  a 
court  of  law.  HiUi,  further,  that  the  nile  that  a 
court  of  equity,  having  acquired  jurisdiction  of  a 
salt  for  one  purpose,  may  retain  it  for  all  purposes 
necessary  to  do  complete  justice  between  the  par- 
tics  in  the  cause,  was  adopted  for  the  sume  object 
for  which  other  equitable  principles  were  estab- 
lished,— to  prevent  a  failure  of  justice. 
{Sullabxu  by  the  Court) 
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Appeal  from  circuit  court,  Polk  county; 
U.  P.  BoiSK,  Judge. 

The  respondent  on  the  28th  day  of  April, 
1883.  ooiumenced  a  suit  in  said  circuit  court 
to  foreclose  a  mortgage  upon  certain  real 
property  in  said  county,  executed  by  the 
appellant  Davidson  and  bis  wife  to  secure 
the  payment  of  a  promissory  note  bearing 
date  January  21,  1880.  made  by  the  appel- 
lant Davidson  as  principal,  and  by  the  ap- 
pellant Stump  as  surety,  by  the  terms  of 
which  said  appellants  promised  to  pay  to  the 
order  of  said  respondent,  12  mouths  after 
date,  $1,260,  with  interest  at  the  rate  of  1 
per  cent,  per  month  until  paid.  There  was  a 
prior  mortgage  upon  the  property  to  Messrs. 
Ladd  &  Bush,  which  was  outstanding  at  the 
time  of  the  execution  of  the  note  and  mort- 
gage. Soon  afterthe  respondent  commenced 
bis  said  suit,  he  and  the  appellant  Davidson 
entered  into  an  agreement  to  the  effect  that 
Davidson  slionid  execute  to  the  respondent  a 
chattel  mortgage  upon  the  former's  growing 
crop  of  wheat,  and  that  the  latter  should  dis- 
miss the  suit,  and  pay  the  accrued  costs  and 
disbursements.  Davidson  did  accordingly 
execute  the  chattel  mortgage,  but  the  re- 
spondent failed  to  dismiss  the  suit.  The  re- 
spondent realized  from  the  crop  of  wheat  un- 
der the  mortgage  $814.75,  which  he  received 
on  tbeSd  day  of  January,  1883;  and  on  the 
28th  day  of  January,  1883,  he  received  the 
further  sum  of  $896.38  from  the  proceeds  of 
the  sale  of  the  real  property,  made  upon  a 
foreclosure  of  the  mortgage  to  said  I^^tdd  & 
Bush,  which  mortgage  was  foreclosed  after 
the  commencement  of  the  suit  herein,  and 
prior  to  the  last-mentioned  date.  The  said 
respondent,  after  making  said  agreement  to 
dismiss  the  suit,  applied  to  the  said  court  for 
an  order  defaulting  the  said  appellants,  and 
for  a  decree  foreclosing  said  mortgage,  which 
were  granted,  and  the  decree  was  entered. 
Subsequently  the  appellants  commenced  a 
suit  against  the  respondent  in  said  court  to 
impteach  and  set  aside  said  decree  on  the 
ground  that  it  was  entered  in  violation  of  the 
said  agreement.  Said  court,  after  hearing 
the  case,  ordered  that  the  decree  be  set  aside, 
but  retained  jurisdiction  of  the  suit,  and  per- 
mitted said  appellants  to  flle  an  answer  there- 
in, which  was  accordingly  filed  on  the  3d  day 
of  January,  1888.    The  appellants  averred  in 

said  answer  that  on  or  al>out  the day 

of  April,  1881,  the  appellant  Davidson  paid 
respondent  the  sum  of  $335,  and  on  or  about 
the day  of  November,  1881,  the  fur- 
ther sum  of  $350,  as  payments  on  said  prom- 
issory note,  in  addition  to  the  amount  re- 
ceived under  the  chattel  mortgage  and  from 
the  proceeds  of  the  sale  of  the  real  property 
upon  the  foreclosure  of  the  mortgage  to  Ladd 
&  Bush.  The  $350  item  was  on  account  of 
a  sale  of  a  span  of  horaes  sold  by  Davidson  to 
resfwndent  at  that  price.  There  was  no  con- 
tention l>etween  the  parties  in  regard  to  the 
purchase  by  the  respondent  of  the  span  of 
horses  from  Davidson  at"  said  price.  They, 
however,  very  decidedly  disagreed  as  to  the 


time  at  which  the  sale  and  purchase  were 
made ;  Davidson  contending  that  the  sale  was 
made  after  the  note  in  suit  was  executed,  and 
that  the  price  of  the  horses  was  to  apply  as  a 
part  payment  thereon.  The  respondent,  with 
equal  positiveness,  asserts  that  he  purchased 
them  prior  to  the  execution  of  the  note,  which 
was  given  to  take  up  a  former  note,  and  that 
their  price  was  allowed  on  the  former  indebt- 
edness, and  accounted  for  when  the  note  in 
suit  was  given, 

W.  B.  Bilyeu,  for  appellants.  Daly  <£  But- 
ler, for  respondent. 

P£R  CuBiAM.  The  circuit  court  should  not 
have  retained  jurisdiction  of  the  suit  herein, 
after  ascertaining  that  the  respondent  had 
agreed  to  dismiss  it  if  the  appellant  Davidson 
would  execute  the  chattel  mortgage,  and  that 
the  latter  had  complied  with  such  agreement. 
The  foreclosure  of  the  Ladd  &  Bush  mort- 
gage, and  sale  of  the  real  property  mortgaged, 
cut  off  the  respondent's  claim  to  equitable  re- 
lief, and  there  was  nothing  left  in  the  case 
to  be  determined  except  a  money  demand. 
The  right  on  the  part  of  the  respondent  to  ap- 
ply the  proceeds  of  the  sale  of  the  wheat  upon 
the  debt  was  given  by  the  chattel  mortgage, 
and  the  application  of  the  surplus  arising 
upon  the  sale  of  the  real  property,  under  the 
Ladd  &  Bush  mortgage,  was  decreed  in  the 
suit  to  foreclose  that  mortgage.  Hence,  at 
the  time  the  answer  to  the  complaint  in  the 
suit  herein  was  filed  by  the  appellants,  the 
only  question  which  remained  to  be  deter- 
mined between  the  parties  was,  what  amount, 
if  any,  was  due  to  the  respondent  on  the  note 
of  January  21,  1880.  The  determination  of 
that  question  depends  mainly  upon  the  fact 
as  to  whether  the  appellant  Davidson  paid 
upon  said  note  the  $335  and  $350,  as  alleged 
in  the  answer.  This  is  a  matter  in  pais,  and 
a  very  proper  one  to  be  submitted  to  a  jury. 
A  court  of  equity  has  an  undoubted  right, 
where  it  acquires  jurisdiction  for  one  pur- 
pose, to  retain  the  suit  for  all  purposes,  and 
do  complete  justice  between  the  parties  in  the 
cause.  Such  has  long  been  its  established 
policy.  Its  adoption,  however,  like  that  of 
other  principles  of  equity,  was  to  prevent  a 
failure  of  justice.  In  this  case  the  respond- 
ent agreed  with  Davidson,  in  consideration 
of  an  important  advantage  secured  thereby, 
to  dismiss  the  suit ;  but  failed  to  keep  faith 
with  him,  and  procured  the  decree  to  be  en- 
tered in  his  favor,  which  the  circuit  court  set 
aside.  In  the  mean  time  events  occurred  so 
affecting  the  subject-matter  of  the  suit  that 
the  rftspondent  was  unable  to  ilaim  any  re- 
lief therein,  aside  from  that  which  he  could 
obtain  in  a  court  of  law.  Under  such  cir- 
cumstances, jurisdiction  in  equity  siiould  not 
have  been  retained  for  the  convenience  of  the 
respondent,  especially  where  a  trial  by  jury 
was  much  better  adapted  to  a  determination 
of  the  matter  in  dispute.  The  $350  item,  the 
price  of  the  team,  depends  for  its  allowance 
or  disallowance  as  payment  on  the  note  al- 
most entirely  upon  the  fact  whether  the  sale 
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of  the  team  was  made  subsequent  or  prior  to 
the  date  of  the  note.  The  appellants  have 
produced  a  large  number  of  witnesses,  per- 
sons of  good  standing  in  the  community,  who 
hRve  testified  that  the  team  of  horses  re- 
mained in  the  possession  and  ostensible  own- 
ersliip  of  Davidson  long  after  the  time  the 
note  bears  date;  while  the  respondent  has 
produced  at  least  as  great  a  number  of  per- 
sons, of  equally  as  good  standing,  who  testi- 
fied that  he  had  possession  and  ostensible 
ownership  of  the  horses  long  prior  to  that 
time.  This  testimony  was  taken  by  deposi- 
tion, and  is  brought  here  for  this  court  to 
determine  which  party  is  in  the  right;  but  it 
is  so  conflicting  and  equally  balanced  that  an 
attempt  to  decide  the  merits  of  the  question 
therefrom  would  be  liable  to  do  injustice  to 
the  party  against  whom  the  decision  was 
made.  The  court,  therefore,  in  view  of  all 
the  circumstances  of  the  case,  has  concluded 
that  it  will  be  more  just  to  the  parties  to  dis- 
miss the  complaint  without  prejudice;  which 
will  enable  thnm  to  adjust  their  differences 
in  a  court  of  law,  if  they  sliould  desire  to  do 
so.  The  decree  appealed  from  will  therefore 
be  reversed,  and  the  case  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the 
complaint  without  prejudice;  neither  party 
to  recover  costs. 


(18  Or.  274) 


Pabkeb  t».  Newitt. 


(Supreme  Court  of  Oregon.    Jan.  6, 1890.) 

Besultinq  Trusts— Apvancements —  Etidbncs — 
Burden  op  Proof. 

1.  The  principle  is  well  settled  In  equity  that 
when  one  purchases  an  estate  and  pays  for  it,  and 
takes  the  title  in  tbe  name  of  another,  or  when  one 
purchases  an  estate  with  tbe  money  of  another, 
and  takes  the  title  to  himself,  there  arises,  by  op- 
eration of  law,  a  resulting  trust  in  favor  of  the 
owner  of  the  money. 

2.  This  is  founded  upon  the  presumption  that 
the  party  paying  for  the  estate  intended  it  for  bis 
own  benefit,  but  this  presumption  does  not  arise 
in  some  excepted  oases,  wbei-e,  by  reason  of  the 
relation  of  tbe  parties,  the  payment  of  the  consid- 
eration may  be  supposed  to  be  a  gift  to  the  nomi- 
nal purchaser. 

8.  Whether  a  purchase  in  the  name  of  a  wife 
or  child  is  an  advancement  is  a  question  of  inten- 
tion, tbough  presumed  in  the  first  instance  to  bo  a 
provision  or  settlement. 

4.  A  resulting  trust  may  be  established  by  pa- 
rol evidence,  but  the  law  forthe  safety  of  titles  re- 
quires that  the  proof  shall  be  of  the  most  reliable 
and  satisfactory  kind.  The  onus  of  establishing 
a  resulting  trust  rests  upon  him  who  seeks  its  en- 
forcement, and,  before  a  court  of  equity  will  be 
warranted  in  making  a  decree  therefor,  the  evi- 
dence must  be  clear,  definite,  and  tree  from  doubt. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

li.  ft  E.  B.  Williams,  for  appellant.  John- 
son &  Idluman,  for  respondent. 

Lord,  J.  This  is  a  suit  in  equity  brought 
by  the  plaintiff  to  establish  a  resulting  trust 
in  his  favor  to  certain  lots  of  land  in  the  ciiy 
of  East  Portland,  alleged  to  liave  been  pur- 
chased bv  his  wife,  Mary  J.  Parker,  now  de- 
ceased, with  money  belonging  exclusively  to 


him,  and  that  the  deeds  to  the  same  were 
taken  in  her  name,  without  his  knowledge  oi 
consent  or  authorization.  The  defendant 
Mary  A.  Newitt,  is  the  daughter  and  heir  of 
the  said  Mary  J.  Parker  by  a  former  hus- 
band, and  the  defendant  J.  W.  Newitt  is  the 
husband  of  the  said  Mary  A.  Newitt  The 
complaint  shows,  in  respect  to  tbe  property 
in  dispute,  that  there  were  three  different 
transactions,  and  that  in  each  of  them  the 
deeds  were  made  and  taken  in  the  name  of 
the  wife,  tbe  said  Mary  J.  Parker.  In  sub- 
stance the  defense  is  (1)  that  the  property  in 
controversy  was  bought  with  money  owned 
by  and  belonging  to  the  said  Mary  J.  Parker; 
and  (2)  that  the  deeds  to  the  same  were  exe- 
cuted and  delivered  to  her  with  tbe  full 
knowledge,  consent,  and  direction  of  the 
plaintiff.  After  issue  was  joined,  the  cause 
was  referred  to  T.  Hume,  Esq.,  to  take  the 
testimony,  and  report  the  same  back  to  the 
co.urt,  with  his  flndings  of  fact  and  conclu- 
sions of  law.  It  is  enough  to  say,  upon  the 
coming  in  of  the  report,  the  findings  t)otb  of 
law  and  fact  were  for  the  plaintiff,  and  upon 
motion  to  confirm  the  same,  after  argument 
by  counsel,  the  court  cdnflrmed  said  report, 
and  decreed  that  the  defendant  execute  to  the 
plaintiff  deeds  for  any  interest  they  might 
claim  in  said  property,  etc.  From  tliis  de- 
cree the  defendant  appeals  to  this  court. 

The  question  to  be  determined  is  whether 
from  the  nature  of  the  different  transactions, 
at  the  times  the  several  deeds  were  executed 
and  delivered  in  the  name  of  the  wile  of  the 
plaintiff,  there  arose  a  resulting  trust  in  bis  fa- 
vor in  such  lands,  or  whether  such  deeds,  when 
so  executed  and  delivered,  were  intended  by 
the  plaintiff  as  asettlement  or  ad  vancement  to 
ills  wife;  or,  more  brielty,  whether,  upon  the 
facts,  the  wife  held  the  property  in  trust  for 
him,  or  in  her  own  right,  as  the  intended 
beneficiary  of  it.  The  principle  is  well  set- 
tled in  equity  that  where  one  purchases  an 
estate,  and  pays  for  it,  and  takes  the  title  in 
the  name  of  another,  or  where  one  purchases 
land  with  the  n)oney  of  another,  and  takes 
the  title  to  himself,  there  arises,  by  operation 
of  law,  a  resulting  trust  in  favor  of  him 
whose  money  paid  for  it.  1  Perry,  Trusts, 
§  126;  Hill,  Trustees,  146;  Foote  v.  Colvin,  3 
Johns.  216;  Sunderland  v.  Sunderland,  19 
Iowa,  327.  This  is  founded  upon  the  pre- 
sumption that  tbe  party  paying  for  the  estate 
intended  it  for  his  own  benefit.  But  this 
presumption  does  not  arise  in  some  excepted 
cases,  where,  by  reason  of  the  relation  of  the 
parties,  the  payment  of  the  consideration 
may  be  presumed  to  be  a  gift  to  the  nominal 
purchaser  named  in  the  deed.  1  Periy, 
Trusts,  §  143  et  seq.  Where  he  who  pays 
the  consideration  takes  the  title  in  the  name 
of  one  for  whom  he  is  bound  legally  and 
morally  to  provide,  the  presumption  is  that 
it  was  intended  as  an  advancement,  and  not 
a  resulting  trust;  or,  as  it  is  sometimes  said, 
that  this  circumstance  rebuts  the  presump- 
tion of  a  resulting  trust,  and  creates  a  pre- 
sumption that  it  was  done  as  an  advance- 
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taieiit.  Where  land  has  been  purchased  by 
a  husband,  and  the  title  taken  by  him  in  the 
name  of  his  wife,  the  presumption  is  that  it 
was  intended  as  an  advancement  or  settle- 
ment for  the  wife,  and  not  as  a  trust  in  favor 
of  the  iHisband.  2  Story,  Eq.  iuT.  §  1201  et 
seq.  Or,  if  a  husl)and  permits  his  wife  to 
use  his  money  to  malce  tlie  purcliase  in  her 
own  name,  no  trust  results  to  the  husband; 
but  the  presumption  is  that  it  was  intended 
as  an  advancement,  and  operates  the  same  as 
if  he  bad  made  the  purchase,  and  caused  the 
title  to  be  made  to  her.  Sunderland  v.  Sun- 
derland, supra;  Douf^lass  v.  BricQ,  4  Rich. 
£q.  822.  But  this  presumption  may  be  over- 
come by  evidence.  "  Whetlier  a  purchase  in 
the  name  of  wife  or  child  is  an  advancement 
or  not  is  a  question  of  pure  intention,  though 
presumed  in  the  first  instance  to  be  a  provis- 
ion and  settlement."  1  Perry,  Trusts.  §  147; 
Hill,  Trusiees,  97.  Aitliongh  a  resulting 
trust  may  be  establislu-d  by  parol  evidence, 
yet  to  have  that  etTect  it  must  be  clear  and 
positive.  "To  make  such  an  effort  success- 
ful, the  law,  for  tlie  safety  of  titles,  requires 
that  the  proof  shall  beof  themostconvincing 
and  satisfiictory  i(ind.  Nothing  short  of 
certain,  deBnite,  reliable,  and  convincing 
proof  will  justify  the  court  in  divesting  one 
roan  of  title  to  lands,  evidenced  by  a  regular 
deed,  and  putting  it  in  another."  Midmer 
V.  Midmer,  26  N.  J.  Eq.  304;  Boyd  v.  Mc- 
Lean, 1  Johns.  Ch.  590;  Lench  v.  Lench,  10 
Ves.  617.  Moreover,  the  onus  of  establish- 
ing a  resulting  trust  rests  upon  him  who 
seeks  its  enforcement,  and,  before  a  court  of 
etjuity  will  be  warranted  in  making  a  decree 
therefor,  the  evidence  must  be  clear,  definite, 
and  free  from  duubt.  Hence,  to  entitle  the 
plaintiff  to  conveyancas  ot  the  premises  in 
controversy  to  himself,  he  must  fairly  estab- 
lish, if  he  paid  for  the  property  and  took  title 
in  the  name  of  his  wife,  that  at  that  time  it 
was  matually  understotxl  and  was  tlie  inten- 
tion that  she  should  bold  the  title  to  the 
premises,  not  in  her  own  riglil,  but  in  trust 
for  bim ;  or  if  it  was  money  in  her  possession, 
belonging  to  bim,  with  which  she  bought  the 
property  and  paid  for  it,  and  took  the  title  to 
herself,  that  it  was  done  without  his  knowl-' 
edge  or  consent  or  direction.  As  advance- 
ments are  ordinarily,  if  not  always,  volun- 
tary, in  order  to  ascertain  .whether  the  trans- 
action was  a  trustt  or  intended  as  an  advance- 
ment, when  the  title  is  in  the  name  of  the 
wife,  the  intention  at  that  time  is  the  point 
of  inquiry,  and  to  which  we  must  look. 

With  theae  principles  in  view,  we  must  ex- 
amine the  evidence  to  enable  us  to  rightly 
apply  it  in  determining  the  true  nature  of  the 
transactions  under  consideration.  It  appears 
by  the  evidence  that  the  plaintiff  was  mar- 
ried to  Mary  J.,  his  wife,  now  deceased,  in 
1871;  ttiat  she  was  a  widow,  several  years 
his  senior,  and  that  her  occupation  at  that 
time  was  that  of  a  stewardess  on  one  of  the 
Sound  steamers;  that  she  was  an  active,  in- 
dustrioas  woman,  but  of  more  than  ordinary 
force  of  character;  of  a  temper  at  times  un- 


governable; and  of  a  will  nnyielding,  when 
opposed,  and  which  dominated  her  husband. 
There  are  times,  it  is  true,  in  the  course  of 
their  married  lives,  when  he  makes  a  show 
of  resistance,  and  attempts  to  oppose  her  will, 
but  it  always  ended  in  his  subjugation  to  her 
wishes;  for  there  could  be  no  domestic  peace, 
or,  as  the  evidence  rnns.  "no  living  with  her 
without  it."  For  the  plaintiff,  it  may  be 
said  that  he  was  industrious,  a  skilled  me- 
dian ic.  and  in  receipt  of  good  wages,  after 
working  extra  hours,  for  which  he  received 
extra  pay,  in  order  to  add  to  his  savings.  As 
his  wife  preferred  it,  and  to  please  her,  he 
allowed  her  to  take  care  of  his  Wiiges,  so  that 
when  his  wages  fell  due,  and  he  was  paid,  it 
w^as  his  habit  to  bring  them  to  her  to  take 
care  of  until  needed  forsome  purpose.  There 
is  nothing  in  the  evidence  to  sliow  at  the  time 
of  the  marriage,  or  at  any  other  time,  that 
she  had  any  money  or  property  of  her  own, 
except  as  it  thus  came  to  her. 

As  the  plaintiff  was  present  at  only  one  of 
the  transactions,  and  absent  from  the  two 
others,  when  the  deeds  were  executed  and 
delivered  in  her  name,  we  will  examine,  first, 
the  circumstances  under  which  this  was  done. 
This  relates  to  lot  2,  in  block  239.  Mr.  Ly- 
ons, of  whom  this  lot  was  bought,  testified 
that  '.'Mrs.  Parker  came  to  me  and  said  that 
she  had  heard  that  I  had  a  lot  sell  on  Eleventh 
street.  I  tuld  her  I  had,  and  asked  9500  for 
it.  She  Slid  she  would  give  me  $450,  and  I 
told  her  she  could  have  it.  Then  she  said 
she  could  not  pay  the  money  down;  that  she 
had  $200  of  her  husband's  money  then,  to 
pHy  for  the  lot,  and  that  she  would  give  his 
note  for  the  other, — for  the  balance, — in  sixty 
days;  and  he  gave  me  his  note  for  the  l)alance 
of  $250.  Then,  when  the  deed  was  m:ide  out, 
he  wanted  to  make  it  in  his  name.  She  said: 
'Well,  you  know  the  property  is  all  yours; 
but  you  might  get  up  and  leave  me.'  '  The 
property  is  all  yours,  and  your  mon<-y  is  paying 
for  it;'  and  Mr.  Parker  says:  *  Why  nut  make 
it  in  my  nameV  and  she  says:  •  Well,  you 
might  get  up  and  leave  me  some  day,  if  it  is 
m«ulein  your  name;'  and  he  kind  of  hummed 
and  hawed,  and  consented  at  last,  and  said: 
«  Well,  let  it  go.'"  Now,  on  cross-examina- 
tion of  this  witness,  he  was  asked:  "Qxes- 
tion.  He  [Parker]  consented  in  your  pres- 
ence, while  you  were  there,  that  the  deed 
should  be  made  to  her?  Anstoer.  Well,  he 
didn't  consent;  he  said,  'Let  it  go:'  that  is 
what  lie  said.  Q.  Was  there  anything  said 
by  him  just  at  that  time,  or  between  them, 
to  the  effect  that  she  should  hold  this  prop- 
erty for  him?  A.  Yes;  she  said:  'The  prop- 
erty is  yours;  your  money  is  paying  for  it, — 
it  is  all  yours.'  Q.  And  she  took  the  deed  in 
her  name?  A.  Yes;  as  a  deed  of  trust." 
This  shows  quite  plainly  how  this  witness, 
who  sold  the  property,  understood  the  trans- 
action, and  it  substantially  corresponds  with 
the  testimony  of  the  plaintiff  in  these  partic- 
ulars. In  his  examination  he  slates  huw  the 
property  came  to  be  bought;  the  amount  of 
money  belonging  to  him  she  bad  with  which 
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to  mnke  a  payment;  of  his  giving  tbe  note 
for  tiie  balance;  and  tlie  controversy  about 
tlie  suggestion  of  putting  it  in  tier  name;  iind 
testifies:  "Slie  said  siie  wanted  the  property 
in  her  name,  and  we  had  some  dispute.  I 
did  not  want  her  to  have  it  so.  She  Uild  me 
tlie  property  was  all  mine,  anyhow."  And 
after  explaining  that  she  was  quicic  of  tem- 
per, and  inclined  to  be  of  a  jealous  disposi- 
tion, and  his  disbelief  that  she  ever  intended 
to  defraud  him  out  of  this  property,  be  was 
aslied:  "Question.  So  you  consented  it  should 
remain  in  her  name?  Answer.  I  didn't  con- 
sent at  all.  I  don't  call  that  consent.  Q. 
Why  did  you  do  so?  A.  I  couldn't  help  it;  I 
couldn't  live  with  her  unless  I  let  her  have 
her  own  way  in  these  matters.  There  is  the 
long  and  short  oi:  it."  And  he  also  says: 
"Tbe  object  seemed  to  be  on  her  part,  that 
she  was  afraid  that  I  would  go  away  and  leitve 
her  some  time,  and  wanted  to  hold  it  in  her 
name  for  these  reasons, — stated  it,  time  and 
time  again." 

It  is  not  possible,  without  incumbering  the 
record,  to  cite  more  of  the  testimony;  but 
when  looked  at  as  a  whole,  in  regard  to  this 
transaction,  nothing  is  pliiiner  than  that  it 
wiis  not  understood  nor  intended  that  his  wife 
stiould  take  the  title  to  this  property  abso- 
lutely or  otherwise  than  bis  property.  Tl)e 
idea  of  an  advancement  arising  from  the  pre- 
sumption that  the  deed  was  in  ber  name  is 
wholly  rebutted  when  the  true  nature  of  the 
transaction  is  disclosed,  and  how  that  circum- 
stance happened.  His  wife,  inclined  to  be 
jealous  and  distrustful,  which  was  perhaps 
quickened  by  her  sense  of  seniority,  seems  to 
have  thought  that  with  the  deed  to  the  prop- 
erty in  ber  name  she  would  have  a  stronger 
bold  upon  him,  or  security  against  a  loss  of 
bis  affection,  and  perhaps,  also,  that  the 
property  itself  in  such  case  would  be  more 
safe  against  financial  accidents;  and  he,  to 
avoid  irritating  her,  and  coming  in  conflict 
with  a  temper  somewhat  ungovernable  and 
robust  when  opposed,  in  the  interests  of  do- 
mestic peace  and  happiness,  under  the  cir- 
cumstances consented  that  tbe  deed  might 
be  put  in  her  name.  But,  in  view  of  the 
facts,  it  is  clear  that  neither  party — husband 
or  wife — understood  that  the  deed  was  in- 
tended as  a  settlement  or  provision  for  her. 
Tlie  transaction  itself  shows  conclusively 
that  it  was  u  trust.  In  respects  to  lots  1,  2, 
8,  4,  5,  and  6,  in  block  103,  the  plaintiff  tes- 
tifies that  be  and  his  wife  "talked  over  the 
matter  of  buying  these  lots,  but  that  be  had 
not  made  up  liis  mind  fully  to  buy  them, 
when  one  night,  after  he  came  home,  she 
told  him  that  she  had  bargained  with  Allen 
for  ttie  lots,  and  had  paid  SlOO  upon  them; 
that  the  price  was  8600,  and  that  she  had 
taken  a  bond  for  a  deed  in  her  own  name; 
that  he  objected  to  it,  and  did  not  consent 
that  it  should  be  so;  that  after  the  bargain 
was  made  he  permitted  ber  to  go  and  make 
the  payments,  and  that,  without  his  knowl- 
edge or  consent,  she  bad  the  deed  put  in  her 
name.    Mr.  Allen  substantially  corroborates 


his  testimony,  and  testifies  that  she  remarked 
to  him,  when  she  paid  liim  a  portion  of  tbe 
money,  that  Mr.  Parker  was  getting  85  a 
day  at  work,  and  that  the  money  is  bis.  It 
is  not  my  money;  it  is  liis  money  that  is  pay- 
ing for  the  property."  There  is  no  pretense 
on  her  part  to  disguise  the  true  nature  of  tbe 
transaction.  To  her  neiglibors  she  says  the 
same  thing.  To  Mrs.  Pilger  she  said:  "He 
takes  it  all;  it  all  goes  back  to  Mr.  Parker 
again."  This  referred  to  all  the  property, 
and  shows  how  she  understood  these  transac- 
tions; and  this  is  in  accord  with  the  nature 
of  such  transactions  as  they  occurred,  and 
the  intention  to  be  derived  therefrom.  As 
to  lots  5  and  6,  in  block  118,  be  bad  a  bond 
for  a  deed.  This  he  had  bought  before  the 
mai-riage,  but  had  not  made  all  of  the  pay- 
ments. And  as  he  was  busy  at  his  work 
during  the  day  he  told  her  to  make  the  pay- 
ments as  they  fell  due,  and  when  she  made 
the  last  one  she  had  the  deed  put  in  her 
name,  without  his  knowledge  or  consent; 
that  he  did  not  know  she  had  a  deed  until 
after  it  was  made  out  in  her  name.  Ad- 
vancements are  usually  voluntary,  and  are 
grounded  upon  the  consent  of  the  donor. 
When  a  deed  is  taken  in  the  name  of  a  wife, 
and  the  money  of  the  husband  pays  the  con- 
sideration, the  law  presumes,  in  tbe  absence 
of  rebutting  circumstances,  that  was  intend- 
ed by  the  husband  as  an  advancement;  that 
be  so  made  it,  or  authorized  It,  l)ecause  he 
so  intended  or  consented.  But  when  the 
owner  of  the  fund  denies  the  consent  or  au- 
thorization, and  the  transactions  themselves 
disclose  that  it  was  done  without  his  knowl-' 
edge  or  consent,  no  presumption  of  advance- 
ment or  provision  for  the  wife  can  lie  in- 
dulged. 

Here  the  case  of  Peer  v.  Peer.  11  N.  J. 
Eq.  435,  is  in  point,  in  which  the  chancellor 
says:  "It  is  evident  that  this  defense  has  its 
foundation  in  the  fact  tliat  the  deed  was 
made  to  Tunis  Peer  at  the  request,  or,  at 
least,  with  tlie  consent,  of  his  mother;  for,  if 
he  procured  the  deed  to  be  made  to  himself 
without  the  complainant's  consent,  there  can 
be  no  pretense  that  it  can  be  made  to  assume 
the  shape  of  an  advancement  from  the  moth- 
er to  her  son.  To  assert  that  a  title  made 
to  the  son  was  an  advancement  by  a  parent 
to  his  child,  when  the  deed  was  made  without 
the  knowledge  or  consent  of  his  parent,  is  an 
at)surdity."  See,  also.  Barrier  v.  Darrier, 
88  Mo.  227;  1  Perry,  Trusts,  §  148;  and  so 
in  the  case  before  us.  After  the  property 
was  thus  in  her  name,  as  his  money  had  paid 
for  it,  the  plaintift  testifies  that  he  frequently 
requested  and'  urged  that  tlie  property  be 
properly  transferred  to  him;  and  while  the 
evidence  discloses  that  she  acknowledged  his 
right,  and  refused  to  do  it,  and  when  pressed 
would  become  angry,  and  a  quarrel  would 
ensue,  always  ending  in  his  submission; 
the  reason  of  her  refusal  was  a  fear  that 
seemed  to  haunt  her  that  his  fidelity  depended 
upon  liolding  the  property  in  her  name;  and 
also  that  there  was  less  liability  .to  lose  it  in 
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sucb  case.  But  there  can  be  no  doubt  that 
she  di(|  not  understand  tliat  the  property  be- 
longe;]  to  her  in  her  own  right,  but  recog- 
ni%^  that  it  belonged  to  liim,  and  expected 
"it  would  all  go  back  to  Mr.  Tarker;"  while 
the  transactions  themselves,  in  which  the 
purchase  and  conveyances  originated,  utterly 
preclude  the  idea  of  an  advuncenient,  and 
render  such  a  conclusion  impossible  and 
absurb.  Nor  does  this  result  work  any  injus- 
tice. This  property  represents  theaccumu- 
iated  earnings  of  the  plaintiff's  best  man- 
hood, and  he  should  not  be  stripped  of  it, 
anil  it  passed  into  alien  hands,  unless  he  has 
done  so  by  his  own  voluntary  act.  Xor  is  it 
irrelevant  to  say  that  the  record  discloses 
that  he  Iihs  always  borne  a  generous  part  to- 
wards tlie  defendant  and  her  children,  which 
baa  been  extended  beyond  any  claim  that 
either  she  or  her  children  had  upon  his  kind- 
ness or  bounty.  The  evidence  shows  that, 
after  his  marriage  to  the  mother  of  the  de- 
fendant, the  defendant  herself  was  a  widow, 
residing  in  the  city  of  New  York,  in  re- 
reduced  circumstances,  with  three  little  chil- 
dren, of  ages  varying  from  three  to  eight 
years  of  age;  that  the  plaintiff  sent  8490  to 
her  to  pay  the  expenses  of  herself  and  chil- 
dren to  Oregon;  and  that  shortly  after  her 
arrival  here  she  took  employment  as  cook, 
and  tliat  the  wife  of  the  plaintiff  took  these 
little  children  to  his  home,  and  kept  them 
there  about  Ave  years,  during  all  of  which 
time  they  were  fed  and  clothed,  doctor's  bills 
paid,  and  sent  to  school,  at  his  expense.  We 
think  the  decree  must  be  alttrmed,  and  it  is 
so  ordered. 


A  petition  for  rehearing  was  denied  ia  this  case 
on  March  i,  1S90. 


(18  Or.  387) 

Shallhaii  V.  Powell. 

(Supreme  Court  ctf  Oregon.    Jan.  20, 1890.) 

Descest— Nbxt  o»  Kis— Grandfather— Ujiolb. 

1.  The  grandfather  is  one  degree  nearer  of 
kin  than  the  uncle,  as  computed  by  the  civil  law. 

2.  Where  an  intestate  has  no  issue,  nor  wife, 
nor  father,  mother,  brother,  nor  sister,  held,  that 
bis  grandfather  took  the  estate  in  preference  to 
his  uncle,  as  next  of  kin. 

(SyUabus  by  the  CourU) 

Appeal  from  circuit  court,  Linn  county; 
B.  P.  Boise.  Judge. 

It  is  hereby  stipulated  and  agreed  by  and 
between  the  parties  herein  to  submit  this 
cause  to  the  court  for  trial  upon  the  follow. 
log  statements  of  the  facts  herein,  to-wit: 

First.  That  Sampson  Smalhnan  and  Mar- 
garet Smallman,  now  both  decea.sed,  were,  at 
and  prior  to  their  death,  seised  in  fee-simple 
of  the  following-described  real  estate,  to-wit: 
The  donation  land  claim  of  Sampson  Small- 
man  and  Margaret  Smallman,  his  wife;  the 
same  being  notification  No.  1118,  and  claim 
>«'o.  6,  iieiiig  part  of  section  35,  in  township 
9  S.,  range  2  W.,  and  claim  No.  53,  being 


parts  of  sections  1,  2,  3,  and  11  in  township 
10  S.,  range  2  W„  in  Linn  county.  Or.  -Sec 
ond.  That  said  Sampson  Smalhnan  and  Mar- 
garet Smallman  died  intestate,  leaving  John 
Smallman.  the  plaintiff  herein,  and  £:iizabeth 
Smallman,  their  only  children,  surviving 
them,  and  their  only  heirs.  Third.  That 
afterwards  said  Elizabeth  Smallman  was  law- 
fully married  to  Wiley  Powell,  a  son  of  Pe- 
ter Powell,  the  defendant  herein.  Fourth. 
That  afterwards  said  donation  land  claim 
was  duly  partitioned  and  divided  between 
the  plaintiff  and  said  Elizabeth  Powell,  and 
the  east  half  of  said  donation  land  claim  was 
allotted  and  set  apart  to  the  said  Elizabeth 
Powell,  in  her  own  right,  in  fee-simple,  as 
for  her  share  of  said  land  claim,  and  the  west 
half  of  said  land  claim  was  allotted  and  set 
apart  to  the  plaintiff  as  and  for  his  share  of 
said  land  claim,  in  his  own  right,  in  fee- 
simple.  Fifth.  That  afterwards  said  Eliza- 
beth Powe}l  and  said  Wiley  Powell,  her  hus- 
band, died  intestate,  leaving  one  child.  Samp- 
son T.  Powell,  their  only  heir,  surviving 
them.  Sixth.  That  afterwards  said  Samp- 
son T.  Powell  died,  and  at  the  time  of  his 
decease  he  left  neither  wife,  nor  father, 
mother,  brother,  nor  sister,  nor  the  represent- 
atives of  either,  living.  Seventh.  That  said 
Sampson  T.  Powell,  at  the  time  of  his  death, 
was  seised  in  fee-simple  of  tlie  east  half  of 
said  land  claim,  as  the  sole  heir  at  law  of 
said  Elizabeth  Powell,  his  motlier.  Eighth. 
That  Peter  Powell,  the  defendant  herein,  is 
the  paternal  grandfather,  and  onlysurviving 
grandparent,  of  the  said  Sampson  T.  Powell. 
Ninth.  That  John  Smallman,  the  plaintiff 
herein,  is  the  uncle  of  the  said  Sampson  T. 
Powell,  on  the  part  of  his  mother,  and  the 
only  surviving  child  of  the  maternal  grand- 
parents, now  deceased,  of  said  Sampson  T. 
Powell,  on  his  mother's  side. 

If  the  court  shall  be  of  tlie  opinion,  upon 
the  above  statements  of  the  facts  in  this  case, 
that  the  plaintiff  is  entitled  to  the  east  half 
of  said  donation  land  cliiim,  as  the  sole  heir 
and  next  of  kin  of  the  said  Sampson  T.  Pow- 
ell, then  the  plaintiff  is  to  have  judgment 
herein  for  the  possession  of  the  said  east  half 
of  said  land  claim;  but -if  the  court  shall  be 
of  opinion  that  the  defendant,  in  Ids  own 
right,  as  next  of  kin,  on  the  part  of  the 
father  of  said  Sampson  T.  Powell,  is  entitled 
to  said  east  half  of  said  land  claim,  then  the 
court  is  to  find  and  render  judgment  herein 
in  favor  of  the  defendant,  as  shall  be  deemed 
advisable  and  just  on  the  above  statement  of 
facts  in  this  cause. 

After  argument  by  counsel,  thecourt,  hav- 
ing fully  considered  the  allegations  of  the 
parties,  and  the  facts  as  agreed  upon  by  the 
parties  in  their  stipulation  to  file  herein,  finds 
the  facts  as  stipulated,  and  adopts  the  state- 
ment of  facts  so  stipulated  as  the  findings  of 
fact  by  the  court,  and  as  conclusions  of  law; 
and  the  court  finds,  first,  that  Peter  Powell 
is  the  nearest  of  kin  surviving  the  said  Samp- 
son T.  Powell,  and  is  the  heir  at  law  of  said 
Sampson  T.  Powell,  and  takes  by  descent  the 


Digitized  by 


Google 


250 


PACIFIC  BEPOJaXER,  Vol.  23. 


(Or. 


east  half  of  the  land  claim  described  in  said 
stipulations  aa  the  sole  heir  at  law  of  said 
Sampson  T.  Powell,  and  is  tlie  lawful  owner, 
and  entitled  to  the  possession,  thereof. 

The  court  found  a  decree  in  accordance 
therewith,  and  from  which  this  appeal  is 
taken. 

/.  K.  Wealherford,  for  appellant.  J:  C. 
Powell,  for  respondent. 

LOBD,  J.,  {after  etating  the  facts  as 
above.)  This  case  presents  the  single  ques- 
tion wlietlier  the  real  property  already  de- 
scribed passes  to  the  defendant  as  next  of  kin,- 
or  to  tlie  plaintiff;  the  former  being  the 
grandfiitlier,  and  the  latter  the  uncle,  of  the 
intestate.  The  wliole  matter  depends  upon 
tlie  meaning  to  be  given  to  subdivision  5,  § 
8098,  Code  Or.  "If  the  intestate  shall  leave 
no  linexl  descendants,  neither  wife,  nor 
father,  mother,  brother,  nor  sister,  such  real 
property  shall  descend  to  his  next  of  kin  in 
equal  degree,"  etc.  And  section  3103  pro- 
vides tliat  "the  degree  of  kindred  sl>all  be 
compute<l  according  to  the  rules  of  the  civil 
law."  It  is  somewhat  ditHciilt  to  catch  tlie 
point -in  the  contention  for  tlie  pl»intl£t. 
While  tlie  rule  for  computing  kindred  as  de- 
clared by  the  statute  is  admitted,  the  argu- 
ment indicates  that  if  so  -computed,  and  the 
grandfatlier  be  found  to  be  one  degree  nearer 
than  the  uncle,  he  would  not  t>e  entitled  to 
tlie  inheritance,  because  he  is  not  of  the  blood 
of  the  ancestor  from  whom  the  estate  origi- 
nally dencended.  The  argument  proceeds 
upon  the  theory  that  there  is  an  exception 
when  the  estate  conies  by  descent,  which,  by 
the  law  of  some  of  tlie  states,  when  tlie  in- 
testate leaves  no  chiUlhen,  reverts  to  the  heir 
or  kindred  of  the  person  through  whom  it  is 
acquired.  The  policy  of  the  common  law 
was  to  keep  the  real  property  in  the  line  of 
the  ancestor  by  whom  it  was  brought  into  the 
family;  and  the  statutes  of  descent  in  some 
of  the  states,  in  certain  cases,  have  provis- 
ions to  that  effect.  But,  generally,  in  the 
United  States,  the  English  common  law  of 
descents,  in  its  essential  features,  has  been 
rejected,  and  each  state  has  &<«tabiished  a  law 
for  itself.  4  Kent.  Comm.  874.  In  fact,  by 
enactment,  the  common-law  rule  prevails, 
that  the  right  of  succession  is  entirely  statu- 
tory. Tlie  reason  is  obvious.  At  common 
law  the  canons  of  descent  grew  out  of  the 
feuvlal  system  of  tenures,  and  tlie  policy  of 
the  state  to  establish  and  maintain  a  wealthy 
landed  aristocracy,  wliicli  co-operated  to  pre- 
vent the  diotributiiin  of  real  property,  and  to 
promote  its  accumulation  in  the  hands  of  the 
few.  An  important  factor  in  working  out 
this  result  was  the  common-law  mode  of  com- 
puting kindred,  which,  being  alien  in  spirit 
to  our  political  institutions,  has  lieen  gener- 
ally rejected,  and  in  this  state  abrogated,  and 
the  rules  of  the  civil  law  adopted.  In  the 
mode  of  computing  degrees  of  kindred,  the 
civil  law  did  not  begin  as  at  common  law, 
and  reckon  from  the  common  ancestor  clown- 
ward  to  each  of  the  persons  related,  or  to  the 


most  remote  of  them,  but  from  the  person  a 
quo  upward  to  the  common  stock,  and  then 
downward  to  the  other  party  related.  "The 
difierence  is  manifest;  the  canon  and  com- 
mon law  st-irting  from  the  common  ancestor, 
and  tlie  civil  law  starting  from  the  intestate 
himself,  as  the  terminus  a  qua  the  several 
degrees  are  numbered.  Thus,  by  the  civil 
law,  from  the  intestate  to  his  father,  in  lineal 
ascent,  is  one  degree,  and  thence  to  the  grand* 
father  is  another,  or  the  second,  degree. 
Again,  from  the  intestate  to  his  mother  is, 
lineally,  one  degree;  thence  to  her  father  or 
mother  is  the  second  degree;  and  thence 
downward  to  the  aunt  is  the  third  degree. 
The  paternal  grandfather  being  in  the  second, 
and  the  matco-nal  aunt  In  the  third,  degree, 
by  this  mode  of  computation,  he  is  therefore 
the  nearest  of  kin.  The  spiritual  courts 
have  adopted  the  rule  of  tlie  civilians  in  reck* 
oning  propinquity  of  degree,  and  in  so  doing 
have  necHssarily  placed  grandfathers  a  degree 
nearer  the  intestate  than  uncles  and  aunts." 
Sweezey  v.  Willis,  1  Bradf.  Sur.  498;  2  Bl. 
Comm.  224;  2  Kent.  Comm.  407.  Under  the 
civil  law,  then,  the  grandparents  are  one  de- 
gree nearer  than  uncles  and  aunts,  and  so 
speak  all  the  authorities,  without  a  dissen- 
tient voice.  Cables  y.  I'rescutt,  67  Me.  582; 
Kelsey  v.  Hardy,  20  N.  H.  479;  Ityan  v. 
Andrews.  21  Miih.  229;  Pliillips  v.  Peteet, 
35  Ala.  696;  Barger  v.  Hobbs,  67  111.  592; 
Estate  of  Kirkendall,  43  Wis.  167;  BassU  v. 
Loffer,  38  Iowa,  451;  Cole  v.  Batley,  2  Curt. 
562;  2  Dom.  Civil  Law.  §§  28-^2.  2834. 
Peter  Powell,  therefore,  as  tlie  grandfather 
of  the  intestate,  Sampson  T.  Powell,  is  one 
degree  nearer  than  John  Smallman,  his  uncle, 
the  phiintiif,  and  is  next  of  kin  upon  the 
facts,  to  which  the  estate  ascends,  unless 
tiiere  is  some  exception  which  affects  that  re- 
sult. 

A  glance  at  the  statute  will  satisfy  any  one 
that,  in  the  absence  of  those  specified,  the  es- 
tate goes  to  the 'next  of  kin  as  computed  by' 
the  civil  law.  The  course  is  prescribed  by 
the  statute  witliout  reference  to  the  course 
from  which  the  property  was  acquired. 
While  it  may  be  admitted  that  whenever  a 
statute  does  not  prescribe,  in  a  given  case, 
to  whom  an  estate  shall  descend,  the  com- 
mon-law rule  prevails  for  ascertaining  who 
is  the  pei-son  or  heir  entitled  to  take,  no  such 
inquiry  can  arise  here;  for  the  statute  pro- 
vides, in  direct  terms,  that  "if  the  intestate 
shall  leave  no  lineal  descendants,  neitiier 
wife,  nor  father,  mother,  brother,  nor  sister, 
such  real  property  shall  descend  to  his  next 
of  kin  in  equal  degree."  Code,  §  3098,  subd. 
5.  And  as  Sampson  T.  Powell,  tlie  intestate, 
had  no  issue,  nor  wife,  nor  father,  mother, 
brother,  nor  sister,  his  grandfather,  the  de- 
fendant, would  take  the  estate  in  preference 
to  the  plaintiff,  his  uncle.  The  statute 
makes  no  distinction  founded  upon  tb* 
source  from  which  the  property  has  been  de- 
rived, but  assigns  it  to  the  next  of  kin,  who 
is  the  defendant  and  grandfather,  upon  the 
facts,  as  reckoned  by  the  civil  law,  and  to 
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whom  it  must  ascend.  It  follows  there  was 
no  error,  and  that  the  judgment  of  Ibe  court 
below  must  be  alBrmed. 


(IS  Or.  360) 


State  e.  Jarvis. 


(Supreme  Court  of  Oregon.    Jan.  90, 1800.) 

Cbiminax,  Law  — Trial  —  Objections  to  Indict- 
Mbnt — AccoMPUCRS— Description  or  OrFCNSS. 

1.  A  wrong  name  ^ren  to  the  crime  in  the 
preliminary  part  of  an  indictment  is  an  irregular- 
ity only,  and  not  fatal.  The  charging  part  of  the 
indictment  must  be  looked  to,  to  determine  the 
character  of  the  offense. 

2.  An  indictment  which  charges  more  than  one 
crime  under  our  Code  is  bad,  and,  if  the  objection 
be  taken  by  demurrer  at  the  proper  time,  it  must 
prevail,  but  if  the  objection  be  not  thus  tiucen  it  is 
waived. 

S.  In  a. trial  for  the  crime  of  incest,  the  party 
to  the  crime  not  on  trial  is  an  accomplice,  and  the 
Other  party  cannot  be  convicted  on  her  evidence, 
nnless  she  be  corroborated  by  such  other  evidence 
as  tends  to  connect  the  defendant  with  the  com- 
mission of  the  crime,  and  the  corroboration  is  not 
sufficient  tf  it  merely  show  the  commission  of  the 
crime,  or  the  circumstances  of  the  commission. 

4.  The  declarations  contained  in  an  impeacb- 
ing  question,  when  contradicted,  only  tend  to  im- 
peach the  character  of  the  witness  attacked  for 
truth  and  veracity,  and  are  not  evidence  of  the 
facts  recited  in  such  declarations. 

5.  Correct  praotioe  in  preparing  a  case  for  this 
conrt  suggested. 

(Sy1Utbu»  Ity  fhf  Court.) 

Appeal  from  circuit  conrt,  Multnomali 
county;  L.  B.  Stearns,  Judge. 

The  defendant  was  convicted  of  the  crime 
of  incest,  under  an  indictment  the  charging 
part  of  which  ia  as  follows:  "The  said  Frank 
.larvis,  on  the  1st  day  of  April,  A.  D.  1889. 
in  the  county  of  Multnomah  and  state  of 
Oregon,  was  tlie  father  of  one  Josephine 
Ross;  and  so  being  and  knowing  liimself  to 
be  the  father  of  the  said  Josepliine  Rosa  as 
aforesaid,  and  for  tliat  reason,  and  on  ac- 
count of  that  relationship,  prohil>ited  by  law 
to  intermarry  with  her,  the  said  Josepliine 
Ross,  he,  the  said  Frank  Jarvis,  did,  tlien 
and  there,  unlawfully,  feloniously,  forcibly, 
incestiously,  and  violently,  in  and  upon  her, 
the  said  Josephine  Ross,  his  said  daugtiter  as 
aforesaid,  make  an  assault,  then. and  there 
unlawfully,  feloniously,  forcibly,  incestious- 
ly. and  violently,  against  the  will  of  her,  the 
said  Josephine  Ross,  did  ravish  and  carnally 
know  her,  the  said  Josephine  Ross;  the  said 
Josephine  Ross  then  and  there  was  a  woman 
of  the  age  of  twenty  years."  Having  been 
sentenced  to  the  penitentiary  for  the  term  of 
three  rears  under  this  conviction,  the  de- 
fendant has  appealed  to  tliis  court. 

Alfred  F.  Sears,  Jr. ,  for  appellant.  Henry 
E.  McGinn,  Dist.  Atty.,  for  respondent. 

Stbahan,  J.,  {after  stating  the  facts  aw 
above.)  The  name  given  to  the  crime  with 
which  the  pleader  sought  to  charge  the  de- 
fendant in  the  indictment  is  "rape,"  but  it 
seems  a  mistake  in  this  particular  is  an  ir- 
regnlarity,  and  is  not  fatal.  The  ciiarging 
part  of  the  indictment  must  be  looked  to,  to 
determine  the  character  of  the  offense.  Peo- 
ple V.  Cuddihi,  54  Cal.  53. 


2.  This  indictment  seems  to  embrace  the 

main  elements  mentioned  in  three  sectidns 
of  the  Criminal  Code.  Section  1733  defines 
the  crime  of  "rape"  as  follows:  "If  any  per- 
son shall  carnally  know  any  female  child  un- 
der the  age  of  fourleen  yeara,  or  shall  forcibly 
ravish  any  woman  of  the  age  of  fourteen 
years  or  upwards,  such  person  shall  be 
deemed  guilty  of  rape,  and  upon  conviction 
thereof  shall  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  three,  nor 
more  than  twenty,  years."  Section  1734 
punishes  the  offense  with  imprisonment  not 
less  than  20  years  in  the  penitentiary,  or  dur- 
ing life,  if  the  outrap;ed  female  was  the  sister 
of  the  whole  or  half  blood,  or  the  daughter  of 
the  defendant,  or  of  his  wife.  Section  1873 
defines  and  punishes  incest  as  follows:  "If 
any  persons,  being  within  the  degree  of  con- 
sanguinity Vrithin  which  marriages  are  pro- 
hibited by  law,  shall  intermarry  with  each 
other,  or  shall  commit  adultery  or  fornica- 
tion with  each  other,  such  persons,  or  either 
of  them,  upon  conviction  thereof,  shall  be 
punished  by  imprisonment  in  the  peniten- 
tiary not  less  than  one  year,  nor  more  than 
three  years,  or  by  imprisonment  in  the  coun- 
ty jail  nut  less  than  three  months,  nor  more 
than  one  year,  or  by  a  fine  not  less  than  two 
hundred,  nor  more  than  one  thousand,  dol- 
lai-s."  The  fiicts  alleged  in  this  indictment 
evidently  constitute  two  separate  and  dis- 
tinct offenses,  namely,  rape  and  incest,  and 
this  is  contrary  to  section  1273,  Hill's  Code, 
which  says  tliat  the  indictment  must  charge 
but  one  crime,  ami  in  but  one  form  only. 
This  objection  is  groimd  of  demurrer,  (id.  § 
1322.)  and  it  is  an  objection  that,  if  not  so 
taken,  is  waived,  (Id.  §  1330.)  No  objection 
was  tiiken  in  the  court  below  to  the  indict- 
ment on  tliis  ground,  and  none  can  be  raised 
here.  The  rulings  of  the  court  on  the  de- 
fendant's request  to  give  one  instruction 
presents  the  only  matter  necessary  for  us  to 
consider. 

3.  At  the  conclusion  of  the  evidence,  coun- 
sel for  the  defeiiilant  requested  the  ciuu't  to 
charge  the  jury,  in  efT«>ct,  that  there  was  not 
suthcient  evidence  before  them  to  authorize 
a  conviction  of  the  defendant,  and  that  he 
must  be  acquitted,  both  on  the  charice  of  rape 
and  Incest,  and  that  the  evidence  was  not 
sufficient  to  sustain  a  con.viction  for  either 
crime;  but  the  court  refiiseil  to  give  this 
charge,  to  which  ruling  the  defendant  ex- 
cepted. Hill's  C<)de,  §  1371,  provides:  "A 
conviction  cannot  be  had  on  the  testimony  of 
an  accomplice,  unless  he  be  corroborated  by 
such  other  evidence  as  tends  to  connect  the 
defendant  with  tlie  commission  of  the  crime, 
and  the  corroboration  is  not  sutticient  if  it 
merely  shows  the  commission  of  the  crime, 
or  the  circumstances  of  the  commission." 
This  section  of  the  Code  and  the  request  pre- 
sent two  questions — First,  was  Josephine 
Ross  an  accomplice  in  the  commission  of  the 
crime  of  Which  the  defendant  stands  con- 
victed? and,  second,  was  she  corroborated V 

And,  first,  was  Josephine  Ross'  an  accom- 
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plice?  If  the  rule  annonnced  by  this  court 
in  State  v.  Roberts,  15  Or.  187, 13  Pac.  Rep. 
896,  is  applied  to  this  case,  tlie  question  must 
be  answered  in  the  affirmative.  The  defini- 
tions there  given  apply  generally  to  every 
crime,  and  it  is  not  perceived  on  what  ground 
tlie  one  under  consideration  could  be  ex- 
cepted. Tlie  case  of  State  v.  Dana,  10  Atl. 
Rep.  727,  was  a  prosecution  for  incest  com- 
mitted by  parties  within  the  prohil)ited  de- 
grees, in  which  the  court  advised  the  jury 
very  fully  that  they  ought  not  to  convict 
upon  the  uncorroborated  evidence  of  an  ac- 
complice, unless  the  testimony  of  the  accom- 
plice obtain  full  credit  with  the  jury,  and 
they  were  fully  convinced  of  its  truth;  in 
which  event  they  should  give  the  same  effect 
to  his  testimony  as  should  be  allowed  to  an 
unirapeached  witness,  who  is  in  no  way  im- 
plicated in  the  offense.  In  passing  upon  an 
exception  to  this  charge,  the  court  said: 
"There  is  no  rule  of  common  law,  nor  of  the 
statute  law  of  this  state,  that  a  person  shall 
not  be  convicted  on  the  testimony  of  an  ac- 
complice, unless  corroborated  by  other  evi- 
dence. In  some  stales,  such  rule  may  exist 
either  from  a  code  or  statute  law. "  Because 
there  was  no  such  law  in  that  state,  the 
court  refused  to  sustain  the  exception.  But 
in  this  state  such  rule  does  prevail,  and 
the  court  has  no  discretion  in  its  application 
in  every  case  where  the  testimony  of  an  ac- 
complice is  relied  upon.  In  Califurnia.wbere 
a  similar  stsitute  is  in  force,  speaking  of  th£ 
anomalous  fact  that  the  common  law  did  not 
require  that  an  accomplice  be  corroborated 
to  authorize  a  conviction,  and  yet  the  court  al- 
ways advised  the  jury  to  acquit  if  he  was  not 
corroborated,  and  said :  "  The  apparent  anom- 
aly is  done  away  with  by  section  1111  of  our 
Penal  Code.  Under  it,  although  the  jurors 
are  the  sole  determinators  of  the  facts  proved 
by  the  evidence,  yet  if  there  is  no  evidence, 
other  than  the  testimony  of  the  accomplice, 
tending  to  connect  the  defendant  with  the 
commission  of  tlie  offense,  the  judge  may  di- 
rect an  acquittal.  This,  however,  simply  be- 
cause the  statute  prohibits  a  verdict  based 
upon  testimony  of  an  accomplice  alone,  even 
although  the  jury  may  believe  such  testimony 
to  be  entirely  true,  and  that  it  establishes  the 
defendant's  guilt  beyond  a  reasonable  doubt; 
not  because  the  jurors  are  prohibited  from 
believin;;  the  testimony  of  the  accomplice,  in 
the  absence  of  the  corroboration  mentioned 
in  tlie  statute.  The  legislature  might  have 
declared  an  accomplice  incompetent  to  be  a 
witness;  but  he  may  be  a  witness,  and  the 
legislature  have  not  said  that  he  shall  not  be 
believed  if  uncorroborated,  but  that  a  con- 
viction shall  not  be  had  upon  his  testimony, 
unless  there  is  other  evidence  tending  to 
prove  the  defendant's  complicity  in  the  of- 
fense charged."  People  v.  Clough,  15  Pac. 
Rep.  5;  People  v.  Tliompsun,  60  Oal.  480; 
People  V.  Moore.  45  Cal.  19.  And  such  is 
the  ruling  of  this  court.  State  v.  Odell,  8 
Or.  31-34;  State  v.  Light,  17  Or.  358,  21 
Pac.  Rep.  132;  Blakely  v.  State.  24  Tex. 
App.  616,  7  S.  W.  Rep.  233;  Zollicoffer  v. 


State,  16  Tex.  App.  312;  Robison  v.  State, 
16  Lea,  146;  People  v.  Courtney,  28  Hun, 
589;  Marler  v.  State,  67  Ala.  55;  Merritt  t. 
State,  12  Tex.  App.  203;  Craft  v.  Com.,  80 
Ky.  349;  Freeman  v.  State,  11  Tex.  App. 
92.  In  this  latter  case  the  charge  was  in- 
cest. The  court  held  ber  to  be  an  accom- 
plice, and  reversed  a  conviction  had  on  her 
uncorroborated  testimony.  At  common  law, 
and  in  the  absence  of  any  statute  govern- 
ing the  subject,  it  was  the  practice  of  judges 
to  tell  juries  that  they  might  legally  con- 
vict on  the  evidence  of  an  accomplice  alone,  . 
if  they  thought  they  could  safely  rely  on 
his  testimony;  but,  at  the  same  time,  to  ad- 
vise them  never  to  act  on  the  evidence  of 
an  accomplice  unless  he  be  conflrmed  as  to 
the  particular  person  who  was  charged  with 
the  offense.  1  Whart.  Crim.  Law,  §  785. 
And  Baron  Parke  said  that  it  had  always 
been  his  practice  to  tell  the  jury  not  to  con- 
vict the  prisoner,  unless  the  evidence  of  the 
accomplice  be  confirmed,  not  only  as  to  the 
circumstances  of  the  crime,  but  also  as  to 
the  person  of  the  prisoner.  Id.  §  787,  and 
authorities  there  cited.  Many  authorities  on 
this  subject  are  collated  in  note  2  to  section 
881, 1  Greenl.  Ev.  Speaking  of  the  evidence 
of  an  ac(!omplice,  it  is  there  said:  "But  the 
source  of  this  evidence  is  so  corrupt  that  it 
is  always  looked  upon  with  suspicion  and 
jealousy,  and  is  deemed  unsafe  to  rely  upon 
without  confirmation.  Hence  the  court  will 
even  consider  it  their  duty  to  advise  a  jury 
to  acquit  where  there  is  no  evidence  other 
than  the  uncorroborated  testimony  of  an  ac- 
complice." And  this  principle  is  sustained 
by  numerous  common-law  citations.  In  such 
case  the  common  law  practically  required 
an  acquittal  if  the  accomplice  was  not  cor- 
roborated; our  statute  has  made  It  impera- 
tive. The  guilty  may  sometimes  escape  pun- 
ishment undertheoperationof  such  a  statute, 
and  the  innocent  might  be  convicted  under 
the  operation  of  the  common-la-w  rule,  if 
juries  saw  proper  to  disregard  the  charge  of 
the  court.  But  the  statute  has  made  cor- 
roboration of  an  accomplice  necessary,  so  that 
the  court  has  no  control  over  the  subject  ex- 
cept to  apply  the  statute.  The  court  has  no 
discretion,  but  is  bound  to  apply  the  statute 
indiscriminately  to  all  cases  wherever  an  ac- 
complice appears  as  a  witness,  and  the  state's 
case  depends  solely  upon  his  uncorroborated 
testimony.  If  we  were  now  engaged  in  mak- 
ing the  law,  no  doubt  we  would  declare  a 
ditferent  rule;  but  the  principle  is  already 
established  and  fixed  by  the  authorities,  and 
we  would  only  add  to  the  uncertainty  of  the 
law  by  disregarding  them. — a  thing  which  we 
have  no  right  to  do.  This  point  plainly 
marks  the  distinction  between  legislative 
and  judicial  power.  The  binding  force  of 
the  authorities  on  this  subject  is  fully  recog- 
nized by  the  able  editor  of  the  Albany  Law 
Journal,  who  says:  "it  might  be  well  to  pro- 
vide for  the  case  of  incest  as  nui  generis,  but 
we  think  accomplices  in  general  should  be 
corroborated  as  provided  for  in  this  section." 
And  now  as  to  tho  second  question  above 
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suggested.  The  state  Introduced  only  two 
witnesses  in  eliief,  Josepliine  Boss  and  her 
husband.  The  details  of  Josephine's  evidence 
are  of  too  revolting  a  character  to  be  re- 
capitulated hpre;  but,  briefly,  it  was  to  the 
effect  that  she  and  the  defendant  bad,  during 
the  last  five  years,  whenever  occasion  per- 
mitted, indulged  in  sexual  intercourse  with 
each  other;  but  she  was  not  corroborated  in 
any  manner.  All  her  husband  knew  on  the 
subject  was  wliat  she  told  him.  Under  the 
authorities  cited,  this  would  not  be  suQIcient 
to  autliori/e  a  conviction.  Something  was 
said  upon  the  argument  as  to  the  effect  to  be 
given  to  the  evidence  of  JJessle  Smith.  She 
was  called  to  impeach  Hattie  Felder.  Hat- 
tie  Felder  claims  to  be  the  wife  of  the  de- 
fendant, and  testified  very  fully  in  his  be- 
half, contradicting  tlie  testimony  given  by 
Josephine  Boss.  On  her  cross-examination, 
the  district  attorney  asked  her  this  impeach- 
ing question:  "Did  you  not  say  to  Mrs.  IJes- 
sie  Smith,  at  their  house,  at  Rooster  KocI;, 
in  the  latter  part  of  August  or  September  of 
last  year.  Mis.  Smith  and  yourself  being 
present,  words  to  the  following  effect:  <I 
am  sick  at  heart.  I  have  been  living  and 
putting  up  with  Mr.  Jarvis'  abuse  as  long  as 
I  prupo.se  to.  I  have  been  abused  by  him. 
His  relations  with  Josephine  are  scandalous. 
He  takes  her  and  throws  her  on  the  bed,  and 
he  treats  her  In  such  a  way.  I  tell  you,  Mrs. 
Smith,  I  know  enough  to  send  Jarvis  to  the 
penitentiary.  Don't  ever  say  anything  about 
this  to  anylK>dy.  I  am  going  to  live  with 
him  until  I  get  my  share  of  what  is  honestly 
mine,  and  then  I  propose  to  leave  him,  and 
you  may  make  this  public; '  or  words  to  that 
effect?"  Mrs.  Bessie  Smith,  being  called  as 
an  impeaching  witness,  had  this  language 
repeated  toher  by  the  district  attorney,  and 
she  was  asked  if  \t  was  uttered  by  the  wit- 
ness in  her  presence,  on  the  occasion  referred 
to,  and  she  said:  "Yes;  words  to  that  ef- 
fect." It  was  thought  upon  the  argument 
that  this  statement  of  Hattie  Felder,  sworn 
to  by  Mrs.  Smith,  might  in  some  way  aid  the 
state.  But  this  cannot  be.  Such  evidence 
only  tends  to  impeach  the  character  of  the 
witness  for  truth  and  veracity,  but  is  not  ev- 
idence of  the  fact  stated  in  such  declarations. 
State  V.  Fitzhugh,  2  Or.  227. 

Before  concluding  this  opinion,  it  is  proper 
to  add  that  the  bill  of  exceptions  is  in  a  most 
unsatisfactory  form.  It  is,  in  effect,  a  tran- 
script of  the  reporter's  notes  taken  upon  the 
trial.  It  embraces  all  of  the  evidence,  and 
the  charge  of  the  court;  but  the  exceptions 
to  the  general  charge  are  too  uncertain  to  be 
noticed.  Counsel  must  not  expect  to  pre- 
pare a  bill  of  exceptions  in  this  way,  and 
then  ask  this  court  to  sift  out  the  alleged  er- 
rors by  separating  the  part  of  the  charge  ex- 
cepted to  from  that  part  to  which  no  excep- 
tion is  taken.  Counsel  for  the  appellant 
must  do  that.  Where,  for  any  cause,  coun- 
sel deem  it  proper  that  all  the  evidence  should 
come  before  this  court,  I  think  the  better 
pruclica  would  be  to  annex  tlie  same  iis  an 
exhibit  to  the  bill  of  exceptions,  carefully 


marking  it,  so  it  could  be  readily  identified, 
and  then  let  the  bill  of  exceptions  cuntiiiu 
only  such  exceptions  as  were  taken  upon  the 
trial,  and  upon  which  the  parly  relies  in  this 
court.  This  would  enable  tl)e  appellant  to 
present  in  the  clearest  manner  the  rulings 
which  he  claims  were  erroneous.  If  instruc- 
tions were  asked  which  be  contends  should 
have  been  given,  they  should  appear  in  the 
bill  of  exceptions,  and.  if  parts  of  the  charge 
actually  given  are  claimed  to  be  erroneous, 
those  parts  only  should  be  separated  from 
the  general  charge,  leaving  such  general 
char>;e,  as  a  whole,  to  be  annexed  to  the  bill 
of  exceptions,  if  in  writing.  But  for  the  er- 
ror of  the  court  in  refusing  to  give  the  charge 
asked  by  the  appellant,  and  which  does  clear- 
ly appear  from  the  record,  the  judgment  of 
the  court  below  must  be  reversed,  and  a  new 
trial  awarded.  

08  Or.  877) 

PoppLETON  V.  Yamhill  Countt. 

(Supreme  Court  of  Oregon.    Jan.  37, 1890.) 

Taxablb  Propertt— Debts  Due  prom  Citizbxs  of 
Another  State— Kquauiatios—Pbocedobb. 

1.  The  notice  driven  by  the  board  of  equaliza- 
tion, or  county  court  sitting  as  such  boani,  to  a 
tax-payer,  of  a  proposed  increase  of  his  assess- 
ment, need  not  specify  the  property  to  be  added 
thereto. 

2.  It  is  not  necessary,  where  a  tax-payer  ap- 
pears before  a  board  of  equalization  in  pursuance 
of  a  notice  to  show  cause  why  corrections  should 
not  be  made  in  his  assessment^  and  flies  an  answer 
in  response  to  such  notice,  that  a  reply  to  such  an- 
swer be  filed. 

8.  In  proceedings  before  a  board  of  equaliza- 
tion to  malce  corrections  of  the  assessment  of  the 
property  of  a  tax-payer,  the  rules  of  practice  in 
civil  actions  or  suits  do  not  apply. 

4.  The  appellant,  a  resident  of  the  coun^  of 
Yamhill,  Or.,  sent  a  sum  of  money  to  Washington 
Territory,  to  be  loaned  out  through  agents  there, 
which  said  agents  loaned  accordingly,  and  toolt 
notes  upon  such  loans,  secured  by  mortgages  on 
real  property  in  the  territory,  retaining  the  notes 
and  mortgages  there,  and  which  had  never  been  in 
this  state.  Held,  that  the  board  of  equalization  of 
said  county  had  no  authority,  under  the  statutes 
of  this  stale,  to  include  the  said  money,  notes,  or 
mortgages  in  the  assessment  of  appellant's  prop- 
erty for  the  purpose  of  taxation. 
(SylUibus  by  the  Court.) 
Appeal  from  circuit  court,  Yamhill  county; 
B.  P.  BoiSK,  Judge. 

Appeal  from  a  judgment  of  the  circuit 
court  for  the  county  of  Yamhill,  rendered 
upon  a  writ  of  review,  issued  out  of  that 
court,  directed  to  the  county  court  of  said 
county,  to  review  certain  proceedings  of  as- 
sessment and  taxation.  The  assessor  of  the 
county  of  Yamhill  applied  to  Edgar  Popple- 
ton,  the  appellant  herein,  for  a  list  of  his 
taxable  property  for  the  year  1888.  That 
thereupon  the  appellant  furnished  him  a  list 
purporting  to  be  all  of  snch  property.  Sub- 
sequently the  board  of  equalization  of  the 
county  caused  a  notice  to  be  served  upon  a]>- 
pellant,  requiring  him-  to  appear,  and  show 
cause  why  liis  assessment  should  not  be  in- 
creased. In  accordance  with  the  said  notice, 
the  appellant  appeared,  and  filed  a  motion  to 
dismiss  the  proceedings  for  the  reason  that 
no  proper  notice  had  been  filed  and  served ; 
but  said  board  refused  to  act  in  the  matter, 
and  adjourned  without  day.    The  business 
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was  then  taken  to  the  county  court,  silting 
as  a  board  of  equalization,  and  another  no- 
tice to  the  same  effect  was  by  the  said  court 
caused  to  be  served  upon  tlie  appellant.  In 
.  pursuance  of  said  last  notice  the  appellant 
appeared  by  counsel  in  8ai<l  court,  and  filed 
another  motion  to  disnniss  the  proceeding  on 
the  ground  tliat  the  court  had  no  jurisdiction 
in  the  premises,  for  the  same  reason  assigned 
in  the  former  motion.  The  county  court 
overruled  tlie  motion,  and  the  appellant  then 
filed  an  iinsvver  setting  forth  what  he  claimed 
to  be  all  his  taxable  property.  No  reply  was 
filed  to  the  answer,  and  thereupon  the  appel- 
lant nied  a  motion  for  judfrment  in  the  pro- 
ceedings, that  they  be  dismissed,  which  mo- 
tion the  county  court  deniid.  The  matter 
was  then  heard  on  testimony  and  proofs,  and 
8:iid  court  found  the  following  facts:  "First. 
That  previous  tp  his  assessment  for  the  year 
1888  said  tax-payer  had  sent  to  Washington 
Territory  money,  to  tlie  amount  of  $4,500,  to 
be  loaned  out  in  said  territory  by  bis  agents 
there,  and  which  said  money  whs  so  loaned, 
before  said  assessment,  on  mortgage  securi- 
ties on  land,  and  that  the  notes  therefor  were 
held  in  said  territory,  and  never  had  been  in 
this  state.  Second.  That  said  notes  are  tax- 
able in  this  state  and  county  where  said  tax- 
payer resides."  Whereupon  said  court  de- 
cided as  follows:  "It  is  therefore  ordered  and 
adjudged  that  the  assessment  of  said  tax- 
payer be,  and  the  satue  is  hereby,  raised"  and 
increased  the  sum  of  84,500. "  The  said  writ 
of  review  was  issued  out  of  the  said  circuit 
court  to  review  the  said  decision.  The  said 
last-mentioned  court,  after  hearing  the  case, 
decided  that  the  grounds  of  error  assigned  in 
the  petition  for  said  writ  were  not  well  taken, 
and  adjudged  that  the  writ  be  dismissed  at 
the  cost  of  appellant,  and  that  the  said  decis- 
ion of  the  county  court  be  attirmed,  from 
which  judgment  the  ap|)eal  herein  was  taken, 
/f.  Htirley,  for  appellant.  J.  B.  Magers 
and  H.  U.  Hewitt,  for  respondent. 

Thateb,  C.  J.,  {<ifter  stating  the  facts  as 
above.)  The  notices  to  the  appellant  given 
by  tlie  board  of  equalization  and  county  court, 
regarding  the  proposed  increase  of  his  assess- 
ment, were  ample  and  sufficient;  nor  was 
any  reply  to  tlie  answer  filed  by  appellant  in 
rcsponite  to  the  notice  necessary.  Proceed- 
ings for  the  equalizations  of  taxes  are  not 
governed  by  the  rules  of  practice  in  civil 
cases,  but  are  necessarily  summary.  The 
tax-payer  ie  entitled  to  be  notified  of  the  pro- 
posed increase:  and,  however  informal  the 
notice  may  be,  it  will  answer  the  purjiose  in- 
tended, as  he  will  be  very  likely  to  get  there, 
and  usually  will  not  stand  upon  the  order  of 
his  going.  Besides,  the  board  will  not  be 
apt  to  get  at  the  bottom  of  his  affairs  by  the 
most  diligent  search  and  inquiry  to  which  it 
may  subject  him. 

The  only  matter  that  need  be  considered  in 
the  case  is  the  right  of  the  said  county  court 
to  include  in  the  appellant's  list  of  taxable 
property  the  money,  notes,  and  mortgages 
he  owned  and  held  in  the  then  territory,  now 


state,  of  Washington.  The  question  as  to  a 
right  of  government  to  tax  cboses  in  action 
due  to  its  subjects  from  those  of  another 
jurisdiction  has  been  a  great  source  of  em- 
barrassment to  the  courts.  The  difiiculty,  to 
a  great  extent,  has  been  occasioned  by  at- 
tempting to  apply  the  maxim  that  movables 
follow  the  person  of  the  owner.  The  maxim, 
at  l>eBt,  is  only  a  legal  fiction  which  may  be 
resorted  to  or  brushed  aside  as  the  justice  of 
the  case  requires.  If  the  right,  in  the  outset, 
had  been  considered  from  an  equitable  stand- 
point, the  law  upon  the  subject  would  liave 
been  relieved  of  much  uncertainty.  I  can 
discover  no  justice  whatever  in  a  government 
exacting  from  an  owner  of  property  which  is 
within  the  territorial  jurisdiction  of  another 
government  the  payment  of  a  property  tax 
thereon,  when  it  is  subject  to  a  like  burden 
under  the  laws  of  the  latter  government, 
whether  it  be  tangible  or  intangible,  as  courts 
have  been  pleased  to  distinguish  certain  kinds 
of  property.  In  the  present  case,  what 
grounds  can  there  be,  in  sense  and  reason, 
entitling  the  county  of  Yamhill  to  chum  that 
the  appellant  should  pay,  in  sujiport  of  the 
county  and  state  government,  a  tax  upon  the 
(4,500  loaned  out  in  the  state  of  Washington, 
when  neither  said  county,  nor  the  state  of 
Oregon,  can  afford  him  any  protection  what- 
ever to  the  property  ?  He  loaned  the  money 
under  the  laws  of  the  then  territory;  and  If 
it  is  not  paid,  and  he  is  compelled  to  resort  to 
compulsory  means  to  enforce  its  payment,  it 
is  to  the  laws  of  that  government  he  must 
look  for  his  remedy.  And  the  case  would  be 
the  same  if  bis  agents  were  to  embezzle  the 
funds.  Not  a  judge,  justice  of  the  peace, 
sheriff,  or  constable  within  the  state  of  Ore- 
gon could,  by  viitue  of  his  office,  render  bim 
the  slightest  .-ussistance.  How  can  the  state, 
then,  demand  from  the  appellant  a  contribu- 
tion on  account  of  his  ownership  of  this  propi- 
erty  except  as  an  arbitrary  exaction,  which  is 
but  another  name  for  robbery.  The  money, 
notes,  and  mortgages  were  undoubtedly  sub- 
ject to  taxal.on  in  Washington  Territory. 
The  right  to  tax  them  there  is  sustained  by  a 
line  of  decisions  of  the  courts  upon  the  sub- 
ject, since  the  one  made  in  Catlin  v.  Hull,  21 
Vt.  152,  down  to  the  present  time,  including 
Crawford  v.  Linn  Co.,  11  Or.  482, 5  Pac.  Uep. 
738;  and  they  are  undoubtedly  correct  in 
principle.  Property,  in  all  cases,  unless  ex- 
empt by  law,  should  contribute  to  theexpense 
of  the  government  which  protects  the  owner 
in  his  enjoyment  of  it.  But  upon  what  prin- 
ciple a  government  can  claim  that  property 
which  is  outside  of  its  jurisdiction,  and  sulh- 
ject  to  the  jurisdiction  of  another  govern- 
ment, shall  contribute  to  its  expenses,  lean- 
not  imagine,  unless  it  l>e  upon  the  ground 
that  it  has  the  sovereign  power  to  enforce  it. 
The  counsel  for  the  respondent  claims  that 
the  siltis  of  property  of  the  character  of  that 
in  question  must  necessarily,  from  the  nature 
of  it,  be  with  the  person  of  the  owner,  and 
would  have  this  court  infer  from  that,  I  sup- 
pose, that  the  $4,500,  or  the  notes  and  mort- 
gages, were  at  the  lime  of  the  assessment 
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with  the  person  of  the  appellant.  The  county 
court,  however,  found  that  the  money  was 
sent  to  Washington  Territory,  and  loaned  out 
by  appellant's  agents  there,  before  the  assess- 
ment, upon  notas  and  mortgages  which  had 
never  been  in  this  state.  The  counsel's  logic 
may  be  on  the  principle  of  that  of  the  lawyer 
who  assured  his  client  that  the  authorities 
would  not  put  him  in  jail,  while  the  latter 
was  listening  to  him  from  within  the  bars  uf 
a  cell,  conscious  of  the  fact  that  he  was  al- 
ready in  jail;  though  they  probably  intended 
to  claim  tliat  the  le^al  fiction  of  tlie  property 
being  with  the  appellant  is  paramount  to  the 
actual  fact.  But  it  seems  to  roe,  under  the 
circumstances  and  situation  of  the  property. 
It  bad  »ititu*  in  Washington  Territory  for  the 
purposes  of  taxation  under  its  laws,  and  that 
therefore  it  could  not  be  regarded,  by  force  of 
a  mere  fii-tion,  as  being  with  tbe  person  of 
the  appellant. 

If  the  appellant  had  been  a  resident  of 
Washington  Territory,  and  liad  sent  the  mon- 
ey to  this  state,  to  be  loaned  out  by  his  agents 
here,  and  they  had  accordingly  loaned  it,  and 
taken  notes  and  mortgages  in  security  there- 
for, and  the  securities  had  been  left  in  the 
hands  of  such  agents,  tlie  property  would 
have  been  taxable  under  the  laws  of  this  state, 
beyond  a  peradventure;  and  tl)e  statute  of 
WasliingUiu  Territory  in  force  at  the  several 
tiiues  when  tbe  mouey  was  loaned,  and  tbe 
asseasnicnt  made,  to  which  our  attention  has 
been  called,  is  sufiiciently  broad  in  its  terms 
to  Itave  authorized  the  taxation  of  the  prop- 
erty in  thiit  territory.  The  authorities  of  this 
state,  therefore,  had  no  moral  right  to  tax 
the  property  in  question.  Nor  had  they 
any  legal  right  to  do  so,  unless  it  is  con- 
ceded that  the  statutes  of  this  state  require 
the  taxation  of  property  so  situated,  wheth- 
er taxable  under  the  laws  of  another  gov- 
ernment or  not,  and  that  such  a  require- 
ment is  lawful, — a  proposition  to  which  I 
should  be  exceedingly  loath  to  assent.  But 
even  then  the  assessment  in  question  can- 
not be  upheld,  as  our  statutes,  by  any  fair 
construction,  do  not  go  to  that  extent.  Sec- 
tion 2731,  Hill's  Ann.  Code,  provides  that 
"the  terms  *  personal  estate'  and  'personal 
property'  shall  l)e  construed  to  include  all 
household  furniture,  goods,  chattels,  moneys, 
and  gold  dust  on  hand  or  on  deposit  either 
-within  or  without  this  state;  all  boats  and 
▼esaels,  whether  at  home  or  abroad,  and  all 
capital  invested  therein ;  all  debts  due  or  to 
become  due  from  solvent  debtors,  whether  on 
account,  contract,  note,  mortgage,  or  other- 
wise,"— which  is  the  only  provision  from 
which  It  could  possibly  be  inferred  that  the 
property  in  question  might  be  taxable  in  this 
state.  Tbe  section  was  adopted  in  1854,  and 
undertook  to  define  tbe  words  "personal  es- 
tate" and  "personal  property"  as  used  in  the 
revenue  act  of  which  it  was  a  part.  Said 
words  were  to  be  construed  as  meaning  cer- 
tain articles  on  hand  or  deposit,  within  or 
without  the  state;  also,  boats  and  vessels, 
whether  at  home  or  abroad,  and  all  capital 
invested  in  tbeui;  and  also  all  debts,  whether 


on  account,  contract,  etc.  The  clause  relat- 
ing to  debts  due  or  to  become  due,  etc.,  was 
evidently  intended  to  include  domestic  debts 
only,  as  it  does  not  declare,  like  the  other  two 
clauses,  that  it  includes  debts  due  from  par- 
ties "either  within  or  without  this  state,"  or 
"at  home  or  abroad,"  or  contain  terms  of 
equivalent  import.  Leaving  out  of  the  latter 
clause  the  qualifying  words  referred  to,  after 
having  inserted  them  in  the  two  former  ones, 
would  indicate  on  the  part  of  the  legislature 
an  intent  not  to  include  debts  due  from  par- 
ties living  out  of  tbe  state  as  "personal  prop- 
erty" or  "personal  estate,"  and  authorize  the 
construction  indicated.  The  first  clause  of 
the  section  would  include  property  like  that 
in  question,  if  it  had  not  limitc^l  the  construc- 
tion to  articles  "on  hand  or  on  deposit."  The 
property  in  question  was  neither  on  hand  or 
on  deposit,  but  was  in  the  hands  of  the  appel- 
lant's ag  nts  in  Washington  Territory, — in- 
vested by  them,  and  under  their  control. 
The  CISC  is  very  similar  in  its  features  to  that 
of  People  v.  Suiith,  88  N.  Y.  676;  and  I  think 
we  can  safely  follow  the  decision  therein 
made.  The  judgment  of  thH  circuit  court 
will  be  reversed,  and  the  case  remanded  to 
that  court,  with  directions  to  entertain  the 
said  writ  of  review,  and  determine  the  same 
in  accordance  with  the  principles  announced 
herein. 


State  c.  Dvrvia. 


08. Or.  378V 


(.Supreme  Court  of  Oregon.    Jan.  87, 1800.) 

Intoxicatino  liiQuoRs— Sales  to  Minobs— Rb- 
P£AL  or  Statute. 

1.  Tbe  act  prohibiting  the  giving  or  selling  of 
Intoxicating  liquors  to  minors,  of  October  17, 1876, 
is  repealedT)y  the  act  of  February  17,  1887,  (Hill's 
Code,  $  1913,)  on  the  same  subject. 

2.  Section  1913.  Hill's  Code,  Is  not  repealed  by 
the  act  of  February  18,  li589,  (Sesa.  Laws,  9-11,) 
regulating  the  gale  of  spirituous,  viuous,  and  malt 
liquors  in  this  state.  There  is  no  such  repugnancy 
between  the  two  acts  as  that  they  both  cannot 
stand  together  and  be  operative. 

8.  This  act,  by  its  own  terms,  is  not  operative 
in  any  of  tbe  incorporated  cities  or  towns  in  this 
state. 
{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Marion  county; 
B.  P.  Boise,  Judge. 

The  defendant  was  indicted  by  the  grand 
jury  of  Marion  county  for  the  crime  of  sell- 
ing and  giving  intoxicating  liquoi-s  to  a 
minor.  The  charging  part  ol  the  indictment 
is  as  follows:  "The  said  Elzear  Dupuis,  on 
the  27tb  day  of  August.  A.  D.  1889.  in  the 
county  of  Marion  and  state  of  Oregon,  then 
and  there  being,  did  then  and  there  unlawfully 
sell  and  give  to  Charles  H.  Baker  one  drink 
of  intoxieating  liquor,  to-wit,  lager-beer,  of 
the  value  of  five  cents,  he,  the  said  Cliarles 
H.  Baker,  then  and  there  being  a  minor, 
under  the  age  of  twenty-one  years,  and  he 
the  said  Elzear  Dupuis  not  then  having  the 
consent  in  writing  of  said  minor's  parents 
or  guanlian  for  that  purpose,  contrary,"  etc. 
Both  parties  waived  trial  by  a  jury,  and,  the 
cause  being  submitted  to  the  court,  the  court 
made  the  following  findings:  "(1)  Tliat 
tbe  defendant,  £l/.eur  Dupuis,  is  engaged  in 
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the  business  of  retailing  spirituous,  vinous, 
and  mait  liquors  in  the  town  of  Gervais, 
Marion  county.  Or.  (2)  Tliat  said  town  of 
Gervais  prior  to,  and  on,  and  ever  since  the 
27th  day  of  August,  1889,  was  and  is  a  mu- 
nicipal corporation,  duly  Incorporated  by  the 
legislative  assembly  of  the  state  of  Oregon. 
(3)  Tliat  on  the  27th  day  of  August,  1889, 
the  said  defendant,  Elzear  Dupuis,  sold  to 
one  Charles  H.  Baker  one  drink  of  lager-beer, 
of  the  value  of  live  cents,  said  lager-beer  be- 
ing intoxicating  liquor.  (4)  That  said  Charles 
H.  Baker  on  the  27th  day  of  August,  1889, 
was  a  minor  under  the  age  of  twenty-one 
years.  (5)  That  the  said  Elzear  Dupuis  did 
not,  at  the  time  he  sold  said  lager-beer  to 
said  Charles  H.  Baker,  have  the  consent  In 
writing  of  the  said  minor's  parents  or  guard- 
ian for  that  purpose."  And,  as  conclusions 
of  law  from  the  foregoing  facts,  the  court 
finds  that  said  Elzear  Dupuis  ia  guilty  as 
charged  in  the  indictment.  The  defendant 
was  thereupon  sentenced  to  pay  a  fine  of  $50, 
from  which  judgment  this  appeal  was  taken. 
W.  if.  Kaiser  and  Tilmon  Ford,  for  appel- 
lant. H.  H.  Hewitt,  Dist.  Atty.,  for  the 
State. 

Stbahan,  J.,  (after  stating  the  facts  at 
above.)  Tlie  appellant's  main  contention  is 
that  the  act  of  1887  (Hill's  Code,  §  1913)  is 
repeale<l  by  tlie  act  of  1889,  (Spss.  Laws,  9- 
11.)  Section  1913,  Hill's  Code,  being  section 
1,  Acts  1887,  p.  71,  provides:  "If  any  per- 
son shall  sell,  give,  or  Ciiuse  to  be  sold  or 
given,  any  intoxicating  liquor,  to  any  minor 
in  this  state,  or  if  any  keeper  of  any  saloon, 
bar-room,  or  other  vendor  of  spirituous  or  in- 
toxicating liquors  within  this  state  shall  har- 
bor, permit,  or  suffer  any  minor  to  loiter  or 
remain  in  such  saloon,  bar-room,  or  other 
place  where  such  spirituous  or  intoxicating 
liquors  are  sold  or  kept  for  sale,  or  to  engage 
iu  any  game  of  cards,  dice  throwing,  or  other 
game  of  chance,  billiards,  bagatelle,  or  other 
game,  in  such  saloon,  bar-room,  or  place 
aforesaid,  either  for  amusement  or  otherwise, 
such  person  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  upon  conviction  thereof  shall 
be  punished  by  fine  not  less  than  fifty  nor 
more  than  three  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  not  exceeding 
one  year,  or  by  both,  at  the  discretion  of  the 
court,  and  shall  also  forfeit  any  license  such 
person  may  have,"  etc.  At  the  argument 
some  doubt  was  expressed  as  to  the  validity  of 
this  act,  on  account  of  the  error  in  the  title. 
Its  title  is  as  follows:  "An  act  to  amend  an 
act  to  amend  section  14of  title  1  of  chapter  28, 
General  Laws  of  Oregon,  being  section  686, 
chapter  8,  Criminal  Code,  published  in  1874 
by  authority  of  the  legislative  assembly  of 
the  state  of  Oregon,  as  amended  October  17, 
1876."  This  title,  it  must  be  conceded,  is 
unnecessarily  cumbersome  and  pr^'iv,  and 
the  learned  annotator  of  the  last  oi!iion  of 
the  statute  of  this  state,  in  a  note  at  page  964, 
vol.  1,  has  pointed  out  the  error  in  such 
title.  He  says:  "It  will  be  observed,  more- 
over, while  the  title  declares  the  object  of 


this  act  to  be  to  amend  an  act  of  October  17, 
1876,  which  was  itself  amendatory  of  the 
section  as  printed  in  the  edition  of  Gen- 
eral laws  of  1874,  the  body  of  this  act  pur- 
ports to  amend  the  original  section,  not  the 
amendatory  dne.  Still  I  have  assumed  that 
designation  of  section  686  of  the  Criminal 
Code,  which  is  upon  the  same  subject-matter 
as  this  act,  is  the  controlling  element  in  the 
descriptive  part  of  both  title  and  body  of  this 
act,  and  that  the  title,  therefore,  suiHciently 
expresses  the  subject  of  the  act."  Turning, 
now.  to  section  686  of  the  Revision  of  1874, 
and  it  is  found  to  punish  the  selling  or  giving 
of  intoxicating  liquors  to  minors.  Rejecting 
all  that  part  of  the  title  which  is  superfluous 
and  erroneous,  and  I  think  the  act  may  be 
upheld  as  an  amendment  to  section  686  of 
the  Criminal  Code.  The  subject  of  the  act  is 
expressed  in  the  title,  and  the  amendatory 
act  is  germane  to  the  subject  embraced  in 
section  686,  supra.  As  a  result  of  this  con- 
clusion, the  act  of  1876  is  repealed  by  impli- 
cation by  the  act  of  1887.  The  act  of  1887 
makes  no  provision  for  a  written  license  by 
tiie  parent  or  guardian.  Therefore  the  alle- 
gations in  the  indictment  on  that  subject, 
and  tiie  findings  based  thereon,  are  simply 
surplusage.  They  may  be  rejected  without 
any  injury  to  the  defendant  whatever,  and 
the  conviction  sustained,  unless  this  act  is 
repealed  by  the  act  of  18U9,  and  to  that  mat- 
ter our  attention  will  now  be  directed. 

The  act  in  question  is  very  comprehen- 
sive in  its  terms.  Its  object  is  to  regulate 
the  sale  of  spirituous,  malt,  and  vinous  liq- 
uors throughout  the  state,  except  in  incorpo- 
rated towns  and  cities.  The  third  section  of 
this  act  requires  every  person  applying  for  a 
license  to  sell  spirituous,  malt,  or  vinous  liq- 
uors, before  securing  the  same,  to  execute  to 
such  county  a  bond  in  the  penal  sum  of 
$1,000,  with  two  or  more  sulflcient  sureties, 
to  be  approved  by  such  court,  conditioned 
that  he  will  keep  an  orderly  house,  and  that 
he  will  not  permit  any  unlawful  gaming  or 
riotous  conduct  in  or  about  his  house;  and 
that  he  will  not  give,  sell,  or  supply  any  spir- 
ituous, malt,  or  vinous  liquors  to  minors  or 
habitual  drunkards,  nor  to  any  person  at  the 
time  in  a  drunken  or  intoxicated  condition; 
and,  in  case  of  a  violation  of  the  foregoing 
conditions  by  any  person  giving  such  bond, 
he  shall  be  liable  to  pay  a  fine  of  not  less  than 
fifty  nor  more  than  two  hundred  dollars  for 
any  such  violatioii,  and  the  bond  so  given  as 
aforesaid  by  any  such  person  shall  be  liable 
to  be  prosecuted  as  thereinafter  prescribed; 
and  section  7  of  the  act  makes  it  the  duty  of 
tlie  county  clerk  to  prosecute  the  b<md  given 
by  such  applicant.  Is  there  such  a  repug- 
nancy between  this  ait  and  the  act  of  1887, 
in  relation  to  selling  or  giving  liquors  to 
minors,  that  the  two  cannot  stand  together? 
If  there  is,  according  to  well-settled  rules  of 
construction,  the  last  act  repeals  the  former 
by  implication.  It  may  be  proper  to  remark, 
in  this  connection,  that  repeals  by  implica- 
tion are  never  favored.  By  that,  I  under- 
stand, it  is  the  duty  of  the  court  to  so  oon- 
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strue  said  act,  if  possible,  that  botli  sliall 
be  o|>erative.    One  UiiBculty  in  the  wny  of 
the  appellant's  construction  is  tliat  tlie  act  of 
1889  applies  only  to  licensed  sellers.     A  per- 
son who  had  no  license,  and  who  siiould  give 
or  sell  liquors  to  a  minor,  and  had  given  no 
bond  undt^r  that  act,  could  not  be  punished 
under  it,  while  the  act  of  1887  applies  to  ev- 
ery person  alike.    This  of  itself,  1  tliink,  is  a 
conclusive  answer  to  the  appellant's  conten- 
tion.    But  there  are  other  considerations 
which  seem  equally  as  direct  and  satisfactory. 
The  history  of  legislation  in  this  state  on  this 
subject  shows  that  the  legislature  recognized 
the  fact  that  there  was  a  threatened  and  im- 
pending danger  to  the  youth  of  the  state  that 
they  intended  toavert,  if  possible.    And  this 
last  act  was  an  effort  "to'  make  assurance 
doubly  sure,  and  take  a  bond  of  fate."    It  is 
not  directly  made  Indictable  under  this  last- 
named  act  to  sell  or  give  liquors  to  minors, 
but  it  is  the  fact  that  the  party,  after  solemn- 
ly covenanting  with  the  state  that  he  would 
not  do  80,   then  violates  the  conditions  of 
his  bond,  which  is  made  punishable.    This 
is  altogether   a  different  offense  from  that 
made  punishable  by  the  act  of  1887.    I  think 
the  result  would  have  been  the  same  it  the 
party  applying  for  a  license  hail  been  required 
to  give  a  bond  not  to  violate  any  of  the  penal 
statutes  of  the  state  in  relation  to  the  sale  of 
intoxicating  liquors,  and  a  penalty  had  been 
inflicted  for  violating  the  conditions  of  such 
bond.    Looking  at  these  entire  statutes,  and 
assuming  for  the  present  that  they  both  op- 
erate over  the  same  territory,  I  think  they 
can  both  stand  and  be  operative,  and  there- 
fore the  latter  statute  has  not  repealed  the 
former  by  implication.    But,  if  1  am  mis- 
taken in  this  view  of  the  subject,  there  still 
remains  a  conclusive  answer  to  this  ol)jection. 
Tiie  finding  of  the  court  is  that  this  act  of 
selling  took  place  in  the  town  of  Gervais,  an 
incorporated  town  of  this  state.     By  section 
11  of  the  act  of  1889,  incorporated  cities  and 
towns  are  expressly  excepted  out  of  its  opera- 
tion.   It  is  not  in  force  in  the  incorporated 
cities  and  towns,  and  there  could  be  no  re- 
pugnancy or  conflict  between  the  two  acts, 
within  such  incorporated  cities  or  towns,  for 
that  reason.    Legislation  designed  to  prevent 
the  young  men  of  the  state  from  becoming 
drunkards  is  of  paramount  importance.    Who 
does  not  know  that  as  soon  as  a  young  man 
contracts  the  habit  of  an  habitual  drinker  his 
life  is  blasted,  and  every  hope  ofusefulness 
destroyed?    Any  law  the  tendency  of  which 
is  to  avert  Auch  calamities  is  teniedial  in  its 
character,  and  ought  to  be  liberally  construed 
by  the  courts  in  furtherance  of  its  objects. 
There  is  no  error  in  this  record,  and  the  judg- 
ment appealed  from  must  be  alBrmed. 


(18  Or.  431) 

Dawson  c.  Ckoisav  et  dl. 
{Suftreme  Court  cf  Oregon.    Feb.  11, 1890.) 

TilATlOS — HOS-ResIDESTS  op  CoCSTT — ASSIONEB 
— ^iNVONCTION. 

1.  Section  8886,  Ann.  Code,  being  section  3  of 
the  act  to  facilitate  the  collection  of  taxes,  an- 
v.23p.no.5— 17 


I  proved  October  24, 1866,  which  provides  to  the  ef- 
fect that  when  any  personal  property  or  perisonal 
estate  shall  be  assessed  to  any  person  "who  is  not 
a  permanent  resident  of  the  county,"  or  "who  is 
about  to  depart,  or  to  remove  his  property,  there- 
from, "  the  assessor  shall  demand  immediate  pay- 
ment of  the  tax  thereon  at  the  same  rate  per  cent, 
as  the  preceding  gear's  taxes,  and,  in  default  of 
such  payment,  he  shall  immediately  collect  the 
same  by  delivering  to  the  sheriff  a  list  thereof,  and 
the  sheriff  shall  Immediately  collect  it  by  a  sale  of 
personal  property,  does  not  apply,  in  terms  or  by 
intendment,  to  a  non-resident  of  the  county  en- 
gaged in  business  therein,  but  was  Intended  to  ap- 
ply to  a  class  of  transient  persons  living  in  a  coun- 
ty without  any  purpose  of  residing  there  perma- 
nently, and  i.lso  to  persons  who  are  residing  in  the 
county,  but  who  have  arranged  their  affairs  with 
a  view  of  departing  therefrom,  or  of  removing 
their  properly  to  some  other  locality,  and  who 
might  evade  the  payment  of  their  taxes  if  sum- 
mary means  were  not  adopted  to  enforce  payment 
of  them.  Whether  said  act  is  reconcilablo  with 
the  clause  of  the  constitution  of  the  state  which 
declares  that  all  taxes  shall  be  equal  and  uniform, 
qucBre. 

2.  In  case  of  an  illegal  tax  assessed  against 
personal  property,  where  there  is  no  fraud,  an  in- 
junction will  not  be  granted  unless  it  is  shown 
that  the  recovery  of  damages  on  account  of  its  en- 
forcement would  not  be  an  adequate  redress. 

8.  Where  a  merchant  who  resided  in  a  cap- 
tain county,  and  carried  on  his  business  there,  be- 
came insolvent,  and  made  an  assignment  of  his 
property  and  effects,  consisting  mainly  of  personal 
property,  to  the  appellant,  for  the  benefit  of  his 
creditors,  and  the  latter,  who  was  a  resident  of  an- 
other county  in  the  state,  qualified,  and  entered 
upon  the  discharge  of  his  trust,  and  the  assessor 
of  the  county  in  which  the  business  was  situated 
assessed  the  appellant  for  the  property  so  assigned, 
and,  because  the  appellant  was  such  non-rosidcnt 
of  the  county,  proceeded,  in  accordance  with  said 
section  2SSo  ef  the  Code,  to  collect  the  tax,  and  the 
sheriff,  in  pursuance  thereof,  seized,  and  threat- 
ened to  sou,  a  part  of  the  personal  property  so  as- 
signed, Jidd,  that  the  proceeding  was  ille^. 

4.  Iltld,  further,  that  as  the  property  was  la 
the  hands  of  the  appellant  as  trustee,  and  he  was 
charged  with  its  inventoried  price,  and  would  be 
compelled  to  account  for  it,  and  that  such  threat- 
ened disposition  of  it  would  necessarily  embarrass 
the  settlement  of  the  business  pertaining  to  the 
trustj  and  in  view  of  other  circumstances  connect- 
ed with  the  affair,  the  appellant's  remedy  by  in- 
junction was  proper. 

(Siillabus  by  the  Court.) 

Appeal  from  circuit  court,  Marion  county; 
B.  P.  Boise,  Judge. 

Appeal  from  a  decree  of  the  circuit  court 
for  the  county  of  Marion  dismissing  the  ap- 
pellant's complaint  in  a  suit  to  enjoin  the 
sheriff  from  selling  property  for  the  non-pay- 
ment of  taxes.  It  was  alleged  in  the  com- 
plaint that  the  respondents  were,  respective- 
ly, the  sheriff  and  assessor  of  Mari<m  county. 
Or.;  that  on  the  26th  day  of  May,  1888,  Elias 
Eberhard,  a  resident  of  said  county  and  state, 
made  a  general  assignmmt  for  the  benefit  of 
his  creditors,  under  the  statute,  to  the  appel- 
lant; that  prior  to  making  said  assignment 
said  Et>erhard  iiad  been  carrying  on  a  general 
merchandisestoreatthetownof  Champoeg,  in 
said  county  and  state,  keeping  goods  for  sale; 
that  appellant  was  the  duly  appointed,  quali- 
fied, and  acting  assignee  of  said  Eberhard, 
and  bad  been  such  since  the  assignment. 
That  as  such  assignee  he  came  into  posses- 
sion of  said  stuck  of  goods,  also  certain  book- 
accounts  and  other  property  situated  at  said 
Chauipoeg,  and  being  the  property  formerly 
owned  by  said  Eberhard.  and  was  selling  and 
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disposing  of  tiie  goods,  and  collecting  said 
accounts,  for  the  purposes  of  complying  with 
his  duty  as  such  assignee;  tliut  said  assign- 
ment was  still  pending  in  said  circuit  court; 
that  appellant  was  during  all  the  tinie<i  there- 
in  mentioned  a  resident  of  the  county  of 
Multnomah,  state  of  Oregon;  that  on  the 

day  of  ,  1888,  and  before  the 

commencement  of  the  suit,  tlie  said  nsspssor 
demanded  of  appellant,  county,  state,  and 
school  taxes  for  said  Marion  county,  for  the 
year  1888,  on  said  property,  amounting  to 
953.76,  which  he  refused  to  pay;  that  the 
statement  of  assessment  of  appellant  under 
which  the  assessor  demanded  the  taxes  was 
attached  to  the  complaint;  that  thereafter  the 
said  sheriff  demanded  of  appellant  the  said 
taxes,  wliicli  the  latter  refused  to  pay,  and 
thereupon  the  sheriff  levied  upon  certiiin 
goods  described  in  the  complaint,  and  belong- 
ing to  appellant,  being  part  of  said  stock 
mentioned,  of  the  value  of  $225.  and  took 
and  carried  away  t)ie  same,  and  was  threat- 
ening and  advertising  to  sell  them  at  public 
suction  on  the  22d  day  of  August.  1888,  to 
satisfy  said  taxes;  that  said  sheriff  had  no 
warrant  or  writ  for  the  collection  of  said 
taxes,  other  than  the  said  statement  of  as- 
sessment dflivered  to  him  by  said  assessor, 
together  with  an  indorsement  thereon,  ap- 
pearing in  the  exhibit  of  said  statement  at- 
tached to  the  complaint;  that  before  the  com- 
mencement of  the  suit  appellant  delivered  to 
said  assessor  a  statement  of  his  property  sub- 
ject to  taxation  in  Marion  county,  together 
with  a  statement  of  indebteilness  against 
said  property,  a  copy  of  which  was  also  at- 
tached to  the  complaint;  that  such  indebted- 
ness amounted  to  $7,U48;  that  it  was  indebt- 
edness due  from  said  Eberhard  to  the  parties 
therein  named  before  the  matiing  of  said  as- 
signment; that  said  assessor  refused  to  de- 
duct from  the  assessment  of  appellant  the 
said  indebtedness;  that  there  had  been  no 
warrant  issued  in  said  county  for  the  collec- 
tion of  taxes,  and  no  meeting  of  the  board  of 
equalization  thereof,  nor  would  there  be  be- 
fore said  property  would  be  sold  by  said  sher- 
iff, unless  restrained  by  the  court;  that  the 
appellant  had  no  plain,  speedy,  or  adequate 
remedy  at  law,  and,  unlass  said  sheriff  was 
restrained  from  selling  said  property,  the  ap- 
pellant would  suffer  irreparable  loss  and  iii- 
jory:  and  prayed  a  decree  that  the  said  goods 
be  returned  to  him,  aitd  the  resnon  lent  Croi- 
san  be  enjoined  from  selling  the  property, 
and  for  general  relief.  Said  statement,  re- 
ferred to  in  the  complaint,  is  as  follows: 

Am't  of 

Name  of     Sec-  Town-  No.  of    Taxable 

Tax-Paver,  tlon.  ship.  Range.  Acres.  Property. 

L  R.  DaWson    4      2  W.       10  10       $1,000  00 

Name  of  Town.     Block.     Value  of  Imrrovement*. 

Champoeg  Dock  S.OO  00 

Names.  P.  O.    Nature  of  In- 

Creditor.  Address,   debtedness.  Amonnt. 

Mrs.  E.  Eberhard  Hubbard     Mortgage. .  .«1  ,Ul)0  00 

Total  indebtedness ll.oOO  00 

Value  of  merchandise $1,000  00 

Moneys,  notes,  accounts,  and  shares  of 

stock $1,800  00 

Gross $4,000  00 

Road  38,  total $3,000  00 


I      The  indorsement  on  said  instrument  re- 
ferred to  in  the  complaint  is  as  follows: 

List  of  taxable  property  of  I.  B.  Dawson,  ■»■ 
slgnee  Eberhard.    Filed  188 

County  Assessor. 

63  76 
Costs  10 

63  76 

"To  E.  N.  Croisan.  Sheriff  of  Marlon  Conn- 
ty,  Oregon:  The  within-described  personal 
property,  valued  at  92,8U0.00,  and  consisting 
of  merchandise  kept  for  saleat  Chnm|ioeg,  in 
said  Marion  county,  and  notes  and  a'-counts 
employed  as  capital  in  a  general  merchandise 
business  at  said  Champoeg,  having  been  duly 
assessed  to  I.  B.  Dawson,  assignee,  who  is 
not  a  permanent  resident  of  said  Marion 
county,  but  who  is  the  owner  of,  and  in 
charge  of,  and  possession  of,  said  personal 
property,  I  have  demanded  from  him  imme- 
diate payment  of  the  tax  thereon,  at  19  2-10 
mills  on  the  dollar,  that  being  the  same  rate 
per  centum  as  last  year's  taxes  in  said  Marlon 
county,  amounting  on  said  personal  property 
to  the  sum  of  lifty-tbree  and  seventy-six  one- 
hundreth  dolliirs;  but  (he  said  I.  K.  Dawson 
has  failed,  neglected,  and  refused  to  pay  the 
same,  or  any  part  thereof.  1  therefore  place 
the  same  in  your  hands  for  collection  in  the 
manner  providal  by  law.  Dated  at  Salem, 
Or.,  the  2d  day  of  August,  1888.  [Signed]  T. 
B.  Patton,  Assi-ssor  for  Marion  County,  Or." 

The  respondent  tiled  an  answer  to  the 
complaint,  denying  that  the  appellant  hitd  no 
remedy  at  law,  as  alleged  therein,  or  that  lie 
would  suffer  any  loss  or  injury  unless  the  said 
sheriff  were  restrained  from  selling  said 
property,  and.  for  a  further  defense,  justified 
the  taking  of  the  $225  worth  of  goods  under 
the  proceedings  referred  to  in  the  complaint. 
To  which  further  answer  the  appellant  de- 
murred upon  the  ground  that  the  same  did 
not  contain  facts  sulUcien't  to  constitute  a  de- 
fense. The  case  thereafter  came  on  for 
bearing  before  the  said  circuit  court  upon  the 
said  complaint,  answer,  and  demurrer,  where- 
upon said  coui-t  ordered  and  decreed  that  the 
demurrer  be  overruled,  and,  the  appellant 
having  failed  to  reply  to  said  answer,  ordered 
that  the  complaint  be  dismissed;  that  the  in- 
junction theretofore  issued  be  dissolved;  and 
that  the  respondents  recover  their  costs  and 
disbursements, — which  Is  the  decree  appealed 
from  herein, 

Milton  IV.  Smith,  for  appellant.  €f«o.  H. 
Burnett,  for  respondents. 

Th.\teb,  C.  J.,  (after  stating  the  facts  at 
above.)  'i  he  attempt  to  enfoice  payment  of 
the  tax  in  question  by  the  summary  mode 
adopted  by  the  assessor  is  sought  to  be  justi- 
fied under  section  2835,  Hill's  Ann.  Code, 
which  reads  as  followsl  "The  assessor  shall 
require  every  person  to  pay  his  poll-taxes  of 
every  kind  at  the  time  of  assessing  the  same, 
and  in  default  of  such  payment  the  a.ssesBor 
shall  immediately  give  to  the  sheriff  a  list  of 
such  poll-taxes,  and  the  sheriff  shall  immedi- 
ately collect  the  same  by  sale  of  personal 
property,  or  in  the  mode  directed  in  the  pre* 
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ceding  section;  and  when  any  personal  prop-  | 
erty,  or  any  other  personal  estate  shall  be  as- 
sessed to  any  person  who  is  not  a  permanent 
resident  of  the  county,  or  who  is  about  to  de- 
part, or  to  remove  his  property,  therefrom, 
the  assessor  shall  demand  immediate  pay- 
ment of  the  tax  thereon,  at  the  same  rate  per 
centnm  as  the  preceding  year's  taxes,  and  in 
default  of  such  payment  he  shall  immediately 
collect  the  same  in  the  manner  aforesaid,  and 
the  assessor  shall  note  on  the  assessment  roll 
all  the  pull  and  other  taxes  so  given  to  the 
sheriff  for  collection,  and  tlie  sheriff  shall  pay 
over  and  account  for  the  same  as  the  oiher 
taxes."  This  section  constitutes  section  2  of 
an  act  entitled  "An  act  to  facilitate  the.col- 
leclioa  of  taxes  in  certain  cas-s,"  approved 
October  24,  1866.  Said  act  was  intended, 
no  doubt,  to  apply  to  a  class  of  transient 
persons  residing  temporarily  in  the  county, 
and  to  a  class  who  were  residing  in  the 
county,  but  al>out  to  depart  or  remove  their 
property  therefrom.  Its  object,  fvidenily, 
was  to  prevent  those  classes  of  persons  from 
avoiding  the  payment  of  taxes  upon  per- 
sonal property  assessed  to  them.  The  first- 
mentioned  class  includes  persons  who  go  in- 
to a  county  without  any  fixed  purpose  of  re- 
siding there  permanently,  and  remain  unset- 
tled until  such  time  as  they  may  determine 
where  tliey  will  establish  a  permanent  resi- 
di'nce.  It  also  includes  persons  who  come 
into  a  county,  to  remain  during  a  part  of  the 
year,  for  hnalth,  convenience,  and  business. 
The  second  class  includes  persons  who  are 
residing  in  the  county,  but  have  arranged 
their  affairs  with  a  view  of  departing  there- 
from, or  removing  their  property  to  some 
other  locality.  Tlie  act  does  nut  in  terms  in- 
clude non-residente  of  the  county  engaged  in 
carrying  on  business  therein,  which  seems  to 
have  been  the  status  of  the  appellant  In  this 
case.  Eberhard  was  engaged  in  the  merciin- 
tile  business  at  Cbampueg,  Marion  county, — 
bad  a  store  and  other  property  there, — but 
became  insolvent,  and  made  an  assignment. 
His  liabilities,  in  the  main,  were  probably  in 
favor  of  Portland  merchants ;  and  1  suppose 
tliey  insisted  upon  his  appointing  the  appel- 
lant, a  residentof  Portland,  his  assignee.  At 
all  events,  he  did  so  appoint  liiin,  ami  he 
qualified  and  entered  upon  the  discharge  of 
bis  trust. 

The  appointment  was  made  on  the  20th 
day  of  May,  .18b8,  and  thereafter,  and  on  the 
20th  of  July,  1888,  while  the  appellant  was  en- 
gaged in  settling  up  the  business,  the  assessor 
of  tlie  county  proceeded  to  assess  the  assigned 
property.  Tlie  assessment  was  properly 
made,  and  if  the  assessor  had  allowed  it  to 
take  the  usual  course  of  other  assessments 
npon  property  in  the  county  for  state,  coun- 
ty, and  school  purposes  it  would  have  obviated 
tJie  contention  under  consideration.  Why 
the  assessor  should  have  insisted  on  the  im- 
mediiite  payment  of  the  tax  at  the  same  rate 
per  cent,  as  the  preceding  year's  taxes  is 
very  remarkable.  The  assignee  merely 
stepped  into  the  shoes  of  the  insolvent,  and 
the  collection  of  the  legal  tax  upon  the  prop- 


erty would  have  been  as  secure  If  the  ordina- 
ry mode  of  assessment,  levy,  and  collection 
of  taxes  had  been  pursued  in  regard  to  it -as 
that  of  any  other  property  tax  in  the  county. 
The  administration  of  the  estate  of  the  in- 
solvent was  under  the  control  of  the  circuit 
court,  and  it  could,  and  doubtless  would, 
have  directed  its  payment,  if  necessary.  The 
affair  indicates  that  there  has  been  unneces- 
sary baste  regarding  it,  and  that  if  the  assessor 
had  considered  the  matter  more  thoroughly 
be  would  have  pursued  the  course  suggested, 
and  thereby  have  belter  subserved  the  inter- 
ests of  the  county. 

The  counsel  for  the  appellant  insists  that 
said  section  of  the  act  approved  dtober  24, 
1866,  above  set  out,  is  unconstitutional  and 
void;  and,  for  myself,  1  can  hardly  perceive 
how  it  can  be  reconciled  with  the  clause  of 
the  constitution  which  requires  that  "all 
taxes  shall  be  equal  and  unifurm."  The  pre- 
ceding year's  taxes  may  have  been  at  a  greater 
per  cent,  than  that  of  the  year  when  the  as- 
sessment was  made.  It  possibly  may  have 
been  at  the  same  rate  per  cent.  That,  how- 
ever, would  have  been  the  merest  coincidence. 
So  far  as  this  court  can  know,  it  may  have 
been  doable  the  rate  per  cent. 

But,  if  the  appellant  did  not  belong  to  the 
class  of  persons  provided  for  in  said  section 
of  the  act  referred  to,  then  it  is  un  necessary  to 
determine  whether  or  nut  said  section  is  un- 
constitutional. I  am  satistied.  after  a  thor- 
ough examination  of  the  section,  that  it  does 
not,  either  in  terms  or  by  intendment,  apply  to 
a  person  occupying  the  status  which  the  appel- 
lant did  in  the  premises.  I  do  not  think  it 
included  him,  any  more  than  it  would  any  < 
business  man  of  the  county  who  should  es- 
tablish his  residence  in  an  adjoining  county, 
and  continue  his  business  in  the  former  one. 
Said  section  of  the  a<'t  was  not  adopted  for 
the  purpose  of  oppressing  tax-payers,  aiid  the 
authority  therein  copferred  upon  the  assessor 
and  sheriff  will  not  be  extended  beyond  its 
specilic  terms. 

The  respondents'  counsel  contends  that  the 
appellant  was  not  entitled  to  an  injunction  to 
restrain  the  sheriff  from  enforcing  payM)ent 
of  the  tax  by  the  summary  proi-eeding,  wheth- 
er it  was  regular  or  not.  That  an  injimction 
to  restrain  the  collection  of  an  ille^'al  tax  will 
not  be  granted  unless  the  easels  brought  un- 
der some  acknowledged  heafl  of  equity  juris- 
di  tion  is  a  well-settled  principle  of  law. 
Where  the  tax  is  assessed  against  personal 
pro|)prty,  and  there  is  no  fraud  in  the  pro- 
ceeding, an  injunction  is  not  the  proper  rem- 
edy, unless  it  is  shown  that  the  recovery  of 
damages  would  be  an  inadequate  redress.  I 
was  very  much  inclined,  in  the  outset,  to  the 
belief  that  the  appellant's  complaint,  filed 
herein,  was  not  sutticient  to  entitle  him  to  an 
injunction.  It  looked  to  me  as  though  his 
only  remedy  was  to  pay  the  tax  under  protest, 
and  then  bring  an  action  at  law  to  recover  it 
back,  or  to  sue  the  sheriff  for  the  value  of  the 
property  seized,  as  in  other  cases  of  trespass. 
But  since  considering  the  matter  I  am  dis- 
posed to  change  the  view  I  at  first  enter- 
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tained.  The  appellant  was  an  assignee  of 
the  property  seized,  for  the  benefit  of  credit- 
ors; and  it  was  doubtless  included  in  his  in- 
ventory of  the  property  of  the  insolvent's  es- 
tate, which  stood  charged  against  him  at  its 
appraised  value.  He  was  therefore  under 
obligations  to  account  for  tlie  property;  and, 
if  taken  and  carried  away,  it  would  necessa- 
rily embarrass  him  very  much  in  the  settle- 
ment of  his  affairs  as  trustee.  I  do  not  tliink 
that  it  would  be  overstraining  the  rule  to 
hold  that  a  trustee  in  possession  of  property 
charged  with  a  trust  should  be  protected  by 
Injunction  from  a  threatened  wrongful  cap- 
tion and  asportation  of  a  part  of  the  property 
by  a  party  acting  under  color  of  office.  If 
the  sheriff  had  beisn  acting  under  process  is- 
sued out  of  a  court,  the  appellant  could  have 
applied  to  the  court  for  an  order  to  compel 
him  to  desist  from  interfering  with  the  prop- 
erty. Every  court  has  authority  tq  control 
its  own  process,  and  a  resort  to  it  in  the  lat- 
ter case  by  motion  would  be  a  proper  course 
to  pursue.  But  in  the  present  case  the  ap- 
pellant is  unable  to  invoke  any  such  remedy, 
and  the  recovery  of  damages  would  hardly  be 
an  adequate  redress.  Mr.  Cooley,  in  his  work 
on  Taxation,  at  page  541,  after  having  staled 
on  the  previous  page  that  a  tax  would  not  be 
restrained  on  the  ground  merely  that  it  was 
irregular  or  erroneous,  says:  "But  it  is  not 
a  mere  irregularity  when  one  is  denied  his 
legal  right  to  work  out  a  road-tax,  and  the 
amount  is  demanded  in  money ;  nor  when  a 
tax  once  paid  is  demanded  a  second  time;  nor 
when  property  is  unliiwfully  exempted  from 
taxation,  thereby  increasing  the  burden  upon 
complainant;  nor  when  property  which  is 
exempt  from  taxation  by  law  is  assessed;  nor 
when  one's  assessment  has  been  increased 
without  giving  him  the  notice  to  which  by 
law  be  is  entitled.  In  all  tliese  cases  the 
party  taxed  is  denied  a  substantial  right,  or  his 
tax  is  unlawfully  increased  beyond  his  due  pro- 
portion, and  his  riglit,  to  an  adequate  remedy 
is  unquestionable."  According  to  this  view, 
the  assessment  of  the  property  of  an  owner, 
and  <lemand  of  the  immediate  payment  of  the 
tax  thereon,  at  the  same  rate  per  cent,  as  the 
preceding  year's  taxes,  without  allowing  the 
party  an  opportunity  to  have  his  indebteilneas 
deducted,  or  to  go  before  the  board  of  equal- 
ization to  have  his  assessment  correct <>< I. 
would  certainly,  if  not  authorized  by  law.  he 
the  denial  of  a  substantial  right.  The 
main  ground  upon  which  courts  of  equity  re- 
fuse to  issue  tlie  writ  of  injunction  in  cases 
of  illegiU  taxation  is  not  in  consequence  of 
their  lack  of  jurisdiction  in  such  cases,  but 
through  consideration  of  public  policy.  This 
conclusion  is  clearly  sustained  by  the  same 
author.  He  says,  on  page  536  of  the  work 
referred  to,  as  follows:  "The  available  rem- 
edy in  equity,  when  any  is  admissible,  is 
commonly  that  by  injunction.  It  is  probable 
that  this  remedy  has  many  times  been  award- 
ed in  equity  with  too  little  regard  to  any  otiier 
consequences  than  those  which  concerned  the 
individual  applying  for  it,  but  tlie  personal 
conseijuences  are   not  the  only  ones  which 


must  be  kept  in  view  in  these  cases.  When 
the  illegalities  complained  of  affect  only  the 
person  complaining,  an  injunction  which  re- 
strains the  collection  as  to  him  may  cause  no 
considerable  mischief,  and  may  very  properly 
be  awarded  if  a  BufHcient  case  is  made  out; 
but  when  they  affect  the  whole  tax-levy,  as 
they  often  do,  a  court  should  be  extremely 
cautious  in  awarding  on  the  complaint  of  one 
person,  or  even  of  several,  a  process  which 
may  reach  the  cases  of  others,  not  complain- 
ing, and  which  may  seriously  embarrass  all 
the  operations  of  the  government  depending 
on  the  source  of  revenue  which  by  means 
of  it  would  be  stopped."  The  case  under 
consideration  is  free  from  any  such  embar- 
rassing circumstances  as  suggested  by  the 
learned  author.  It  does  not  affect  the  source 
of  revenue  of  the  county  of  Marion  except  to 
the  extent  of  $53.76,  and  the  county  can 
much  better  afford  to  lose  the  entire  sum  than 
have  its  otflcers  exact  it  from  the  appellant  in 
violation  of  his  substantial  rights.  The  de- 
cree appealed  from  will  be  reversed,  and  the 
case  remanded  to  the  said  circuit  court,  with 
directions  to  make  tlie  injunction  perpetual, 
as  prayed  in  appellant's  complaint. 

•  (18  Or.  414) 

PUBVIS  V.  Kkonee. 

(Supreme  Court  of  Oregu-i.    Feb.  11, 1890.) 

Costs— Taxation — Appkai-— Opes  Accocxts — 
Mutuai,  Acoocnts. 

1.  On  an  appeal  from  the  clerk's  taxation  of 
costs,  the  original  judgment  awarding  eosita  totho 
prevailing  party  can  neither  be  attacked  nor  re- 
viewed. Tue  only  qaesiions  on  Bucti  appeals  aro 
the  items  or  amounts  to  be  taxed. 

2.  Costs  are  allowed  to  the  plaintiff  of  course 
upon  a  judgment  in  his  favor  in  an  action  involv- 
ing an  open  mutual  account,  where  it  appears  to 
the  satisfaction  of  the  court  that  the  sum  total  of 
such  accounts  of  both  parties  exceeds  tlSO. 

8.  An  open  account  is  one  in  which  some  item 
of  the  contract  is  not  settled  by  tho  parties,  wheth- 
er the  account  consist  of  one  item  or  many;  or 
where  there  have  t>een  running  or  current  deal- 
ings l>etween  tho  parties,  and  the  account  is  kept 
open,  with  the  expectation  of  further  dealings. 

4.  Hutuul  accounts  are  those  having  original 
charges  by  persons  against  each  other. 
{Sullabiis  ^!/  Ihe  Court.) 

Appeal  fr9m  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  .Judge. 

The  only  question  in  this  case  is,  which 
party  is  entitled  to  costs?  A  brief  statement 
of  the  issues  is  therefore  necessary.  The 
complaint  alleges,  in  substance,  that  at  the 
defendant's  request  the  plaintiff  performed 
woriv  and  labor  for  the  defendant  of  the  rea- 
sonable value  of  $325.50,  and  that  the  defend- 
ant paid  no  part  thereof,  except  the  sum  of 
;j$242.55;  that  the  plaintiff  furnislied  l>oard 
for  the  defendant,  which  was  reasonably 
worth  i^oi,  no  part  of  wliirh  had  been  paid; 
and  prayed  judgment  for  $136.05.  The  an* 
swer denied  specifically  plaintiff's  allegations, 
except  as  thereinafter  alleged,  and  then  ad- 
mitted that  plaintiff  performed  labor  for  the 
defendant  to  tlie  value  and  amount  of  $195. 
and  admits  the  item  of  board  to  the  amount 
of  .$52.  The  answer  tiien  alleges  that  defend- 
ant had  paid  the  plaintiff  in  money  and  mer- 
chandise, fur  and  on  account  of  said  labor 
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and  board,  9248.50,  and  demanded  judgment 
fgr  S460,  amount  due  defendant.  The  reply 
denies  payment  in  any  greiiter  amount  than 
as  alleged  in  the  complaint.  The  Ciiuse  waa 
referred  to  C.  II.  Carey,  as  referee,  to  talce 
tlie  evidence,  and  find  the  facts  and  conclu- 
sions of  law,  who  found  that  the  plaintiff 
was  entitled  to  recover  of  the  defendant  the 
sum  of  S18.90.  For  this  amount  judgment 
waa  duly  entered  in  favor  of  the  plaintiff, 
together  with  costs  and  disbursements  of  the 
action.  This  judgment  was  entered  June  29, 
1889.  On  July  2, 1889,  the  defendant  filed 
with  the  clerk  his  cost-bill;  and  on  the  3d  day 
of  July,  1839,  the  plaintiff  Bled  with  theclerk 
his  cost-bill;  and  on  July  12,  1889,  the  clerk 
allowed  and  taxed  the  defendant's  bill  of  costs 
and  disbursements,  from  which  decision  the 
plaintiff  appeuL-d  to  the  court.  Upon  that 
appeal  the  court  reversed  the  clerk's  allow- 
ance and  taxation,  from  which  the  defendant 
has  appealed  to  this  court.  After  this  app"al 
was  perfected,  and  pending  the  argument,  it 
was  discovered  that  by  some  oversight  tlie 
original  judgment  awarding  costs  to  the 
plaintiff  had  not  been  appealed  from,  and  that 
the  question  which  the  appellant  was  really 
desirous  of  litigating  was  not,  therefore,  be- 
fore this  court.  Accordingly  an  appeal  was 
then  perfected  from  the  original  judgment, 
and,  by  stipulation  between  the  parties,  the 
questions  i  n  regard  to  costs  presented  by  the 
entire  record  are  submitted  for  our  determi- 
nation. 

E.  O.  Doud,  for  appellant.  W.  L.  Nut- 
ting,  for  respondent. 

Stkahan,  J.,  {after  stating  the  facts 
an  abooe.)  Upon  an  appeal  from  the  clerk's 
taxation  of  costs,  the  original  judgment, 
awarding  costs  and  disbursements,  can  be 
neither  attacked  nor  reversed.'  The  only 
questions  arising  on  such  appeal  are  the  items 
or  amounts  to  be  taxed  and  allowed.  The 
judgment  in  the  case  has  already  concluded 
the  question  as  to  which  party  is  entitk'd  to 
(.oats,  by  atviirding  the  same  to  the  party  en- 
titled at'conling  to  the  facts  of  the  easel  and 
the  clerk  in  the  taxation  or  settlement  of  the 
amount  has  nothing  whatever  to  do  with  the 
other  question.  That  question  was  for  the 
court,  and  is  settled  by  the  judgment.  Such 
was  the  effect  of  the  decision  oi'  this  court  in 
Burt  v.  Ambrose,  11  Or.  2(),  4  Pac.  Rep.  465. 
This  view  of  the  subject  renders  an  examina- 
tion of  the  question  attempted  to  be  raised  on 
the  appeal  from  the  clerk's  taxation  entirely 
unnecessary,  for  the  reason  that  the  appel- 
lant's contention  lies  back  of  that.  What  he 
really  complains  of  is  that  the  judgment 
awarding  costs  to  the  plaintiff  is  erroneous, 
and  that,  undiT  the  facts  disclosed  by  this 
record,  the  defendant  was  entitled  to  costs  of 
course;  and  to  that  question  our  attention 
will  be  directed. 

"Costs  are  allowed  of  course  to  the  plain- 
tiff upon  a  judgment  in  his  favor  in  the  fol- 
lowing ca^es:  *  ♦  *  (.a)  In  an  action  in- 
volving an  open  nuitnat  account,  where  it 
appears  to  the  sati.sfaclion  of  the  court  that 


j  the  sum  total  of  such  accounts  of  both  par- 
ties exceeds  one  hundred  and  fifty  dollars." 
Hill's  Code,  §  549.  Under  this  provision  of 
the  Code  and  the  facts  disclosed  by  this  rec- 
ord two  questions  are  presented:  (1)  Does 
this  action  involve  an  open  mutual  account? 
and  (2)  does  the  sum  total  of  such  accounts  of 
both  parties  exceed  9150. 

And, /(»•«*,  does  this  action  involve  an  open 
mutual  account'/  An  open  account  is  one  in 
which  some  item  of  the  contract  is  not  set; 
tied  by  the  parties,  whether  the  account  coh- 
slst  of  one  item  or  many;  or  where  there  have 
been  running  or  current  dealings  between 
the  parties,  and  the  account  is  kept  open, 
with  the  expectation  of  further  dealings.  1 
Amer.  &  Eng.  Cyclop.  Law,  109,  and  csises 
cited ;  and  the  author,  at  page  108,  says  that 
an  "accoiint"  is  a  list  or  statement  of  mone- 
tary transactions,  such  as  payments,  pur- 
chases, sales,  debts,  credits,  etc.,  in  most 
cases  showing  a  balance  or  resnit  of  compar- 
ison between  items  of  an  opposite  nature,  «. 
g.,  receipts  and  payments;  and  "mutual  ac- 
counts" are  those  having  origin.il  charges, 
by  persons  against  each  other;  accounts  kept 
between  merchants.  And.  Diet.  Law,  tit. 
"Account."  So  in  Green  v.  Disbrow,  79  N. 
Y.  1,  in  discussing  asomewhat  similar  ques- 
tion, the  court  say:  "The  evidence  is  that  he 
directed  his  son  and  his  wife  to  take  the  but- 
ter and  eggs  to  the  plaintiff,  and  have  them 
applied  upon  iht?  account;  and  they  took  them 
to  the  plaintiff,  and  he  received  them,  and, 
w^ithout  any  particular  direction  or  agree- 
ment with  him,  he  at  once  credited  them  in 
his  account.  No  other  account  was  kept  of 
them,  except  that  kept  by  him.  Tliat  this  is 
a  mutual,  open,  and  current  account  of  re- 
ciprocal demands,  within  the  meaning  of  the 
statute,  I  can  entertain  no  doubt."  The 
same  statute  received  a  like  construction  in 
Norton  v.  Larco,  30  Gal.  126.  It  is  true  the 
language  construed  in  both  of  these  cases  was 
to  be  found  in  the  statute  of  limitation.s,  but 
the  substance  of  it  is  the  same  as  our  statute 
concernins  costs.  From  an  inspection  of 
the  transcript,  I  have  no  hesitancy  in' saying 
that  the  accounts  between  the  parties  in  this 
case  were  open, — that  is,  they  were  unsettled 
and  unadjusted, — and  that  they  were  mutual. 
The  defendant  demanded  an  itemized  state- 
ment of  the  plaintiff's  account,  which  was 
furnished,  and  the  same  accompanies  the 
transcript.  It  consists  of  nearly  live  pages 
of  closely- written  items  of  debit  and  cr(;dit. 
The  debit  side  of  the  account  amounts  to 
$379.50,  and  the  credit  side  to  $242.55 ;  sho w- 
ing  a  balance  in  favor  of  the  plaintiff  of 
6136.96.  On  the  other  hand,  the  plaintiff 
demanded  of  the  defcnilant  an  itemized  state- 
ment of  his  account,  set  up  in  his  answer, 
which  also  is  in  the  transcript.  It  consists 
of  three  pages  of  items,  and  shows  a  bahince 
in  favor  of  the'defendant  of  $4.60.  These 
accounts  cover  nearly  the  same  period  of 
time,  and  are  in  the  fullest  sense  of  the  woixl 
mutual  accounts.  They  show  the  daily  trans-  ■ 
actions  between  the  i)arties,  as  they  under- 
stood them;  each  making  charges  against  the 
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other,  and  giving  credits  to  the  other,  He- 
cording  to  Ills  own  view  of  the  transaction. 
It  was  the  difference  which  arose  in  regard 
to  these  transactions  which  caused  this  liti- 
gation. 

Second.  The  most  casual  inspection  of  the 
pleadings  and  tlie  accounts  on  lile  shows  that 
the  sum  total  of  such  accounts  of  both  par- 
ties exceeds  9^150,  clearly  bringing  the  case 
within  the  very  words  of  the  sUitute  above 
quoted.  Counsel  for  appellant-seeks  to  avoid 
this  view  of  the  subject,  by  treating  the 
items  of  his  side  of  tlie  account  as  payment; 
but  I  do  not  tliinic  the  parties  so  regarded  or 
treated  them,  and  they  do  not  on  their  face 

Eurport  to  be  payments.  When  called  upon 
J  tiie  plaintiff  to  furnish  an  itemized  state- 
ment of  his  account,  the  appellant  served 
with  said  account  a  notice  reciting  that,  "in 
pursuance  to  your  demand  for  veriQed  copy 
of  tlie  account  claimed  by  defendant  as  exist- 
ing between  plaintiff  and  defendant,  with  re- 
gard to  the  matter  at  issue  in  tiie  above-enti- 
tled action,  defendant  hereby  furnislies  tlie 
following  as  such  account,  to-wit."  And 
then  follow  the  items.  More  than  that,  the 
plaintiff's  account  opens  on  the  12tli  day  of 
Doceml>er,  ISStJ ;  the  defendant's,  on  the  15th 
day  of  October,  1888;  and  according  to  the 
defendant's  account  the  plaintiff  was  indebt- 
ed to  him  for  merchandise  and  cash  in  the 
sum  of  $36.75, — that  is,  up  to  December  11, 
1888, — before  the  plaintiff  had  performed  any 
labor  whatever  for  him.  1  think  it  cannot 
be  successfully  claimed  that  this  payment 
was  made  before  there  was  any  labor  per- 
formed on  the  other  side,  or  debt  or  liability 
incurred.  But  it  is  useless  to  follow  this 
question  further.  This  case  shows  that  it 
has  been  litigated  with  perhaps  unnecessary 
tenacity,  where  there  Wiis  only  a  small  dif- 
ference between  the  parties,  and  a  large 
amount  of  cost  unnecessarily  incurred;  but 
this  court  has  no  power  to  aid  ihe  parties. 
The  law  hits  fixed  the  right  to  costs  with  just 
as  much  certainty  as  it  has  any  other  nglit 
which  is  successfully  maintained  in  court, 
and,  when  the  prevailing  (tarty  brings  him- 
self within  the  statute,  he  is  as  justly  enti- 
tled to  recover  the  same.  It  follows  tbut 
there  was  no  error  in  the  judgment,  and 
it  must  be  affirmed. 


(18  Or.  419) 


Jewett  v.  Olsen. 


(Supreme  Court  of  Oregon.    Feb.  11, 1890.) 

Cabbieks  —  Seizukb  of   tiooDS  IM  Tkaksit  on 
Legal  Process. 

1.  When  property  Is  in  the  hands  of  a  carrier 
for  transportalion,  and,  Id  the  course  of  transit,  is 
seized  upon  legal  process  sued  out  against  the 
owner  of  tho  property,  and  taken  out  of  the  car- 
rier's possession,  such  property  is  placed  In  the 
custody  of  the  law.  and  is  so  placed  oy  a  superior 
power,  tho  power  of  the  state,  and  oxcuses  the 
carrier  from  llahillly  for  not  delivering  tho  goods. 

2.  When  goods  are  taken  out  of  the  poBsussion 
of  the  carrier  by  legal  process,  be  should  give  no- 
tice forthwith  to  the  parties  interested. 

(Syllabiu  by  the  Court.) 

Appeal    from    circuit  court,  Multnomah 
county;  E.  D.  Siiattvck,  Judge. 


N.  Steves,  for  appellant.  T.  B.  Handley, 
for  respondent. 

Lord,  J.  The  facts  are  that  on  the  18th 
day  of  November,  1887,  one  Northrob  deliv- 
ered at  Tillamook,  Or.,  a  lot  of  apples  to 
William  Olsen,  to  be  carried  on  the  steamer 
Kosa  Olsen,  and  delivered  at  Portland.  The 
apples  were  not  marked  in  any  way,  nor  con- 
signed to  any  one.  On  the  2136  day  of  No- 
vember, 1887,  at  Astoria,  the  constable  came 
on  board  of  the  steamer  with  writs  of  attach- 
ment, and,  by  virtue  of  ttie  same,  levied 
upon  the  apples,  and  took  them  off  the 
steamer,  and  sold  them.  These  actions  were 
against  Northrob,  and  were  for  the  purchase 
price  of  said  apples;  and  judgment  was  ren- 
dered in  them  on  February  13, 1»88.  Wlien 
the  apples  were  seized  under  the  writs  of  at- 
taclnuent,  Northrob  was  at  once  notified,  but 
remained  pus-iive,  and  made  no  defense.  On 
the  13th  day  of  February,  1888,  the  said 
Northrob  sold  said  apples  to  one  Jewett,  who 
since  has  brought  the  present  action  against 
Olsen  for  failure  to  deliver  the  apples  accord- 
ing to  the  contract  of  shipment  made  by 
Northrob  witli  Olsen.  It  will  be  noted  that 
tiie  property,  wlien  delivered  to  the  carrier, 
was  not  marked,  nor  consign(d  to  any  one, 
but  was  to  be  delivered  at  Portland,  and  pre- 
sumably to  Northrob,  or  to  whomsoever  he 
should  authorize  to  receive  them,  by  assign- 
ment or  otherwise;  that  while  such  property 
was  in  transitu  it  was  seized,  under  writ» 
of  attachment,  at  an  intermediate  port,  and 
being  perisliiible  property  was  sold,  but  that 
Northrob,  who  was  then  the  owner  of  the  ap- 
ples, was  immediately  notified,  in  onler  that 
be  might  mnku  his  defense  to  the  suits 
against  biin  on  which  the  property  hiul  been 
seized;  and  that  he  disregarded  sucli  notice, 
and  refused  or  failed  to  make  any  defense  in 
the  premis  -s,  but  two  or  three  months  sob- 
aeq lien tly  sold  the  proi'erty  to  the  plaintiff 
in  this  action.  As  a  separate  defense  to  the 
action,  the  proceeilings,  etc.,  in  the  writs  of 
attachment  were  set  up,  and  upon  demurrer 
were  sustiuued,  as  staling  facts  sufficient  to 
constitute  a  defense,  and  the  demurrer  over- 
ruled, but  during  the  trial,  when  offered  in 
evidence  in  support  thereof,  were  excluded 
by  the  court,  and  now  constitute  one  of  the 
as.tignments  of  error  upon  this  appeal. 

Upon  the  facts,  the  proceedings  under 
which  the  goods  were  taken  by  tlie  officer 
from  the  custody  of  the  carrier  was  against 
Northrob,  to  whom  the  property  belonged, 
anil  who  subsequently  sold  them  to  the  plitirf- 
tiff  in  this  action.  It  will  be  seen  tlien,  that 
the  question  we  are  to  decide  is  whether  a 
common  carrier  is  excused  from  liability  for 
not  carrying  and  delivering  the  goods  when 
they  are,  without  any  fault  or  fraud  on  his 
part,  seized  by  virtue  of  a  legal  process,  and 
taken  out  of  his  possession.  "That  this  will 
excuse  the  carrier,"  says  one  author,  "  is 
now  almost  universally  conceded  by  the 
cuiirls,  in  the  absence  of  connivance  or  col- 
lusion on  lliH  carrier's  part;  and  it  seems  to 
make  no  difference  by  or  against  whom  the 
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process  is  sued  out.  If  It  be  valid."  Hutcb. 
CiitT.  §  396.  "If  tbis  defense  were  not  val- 
id," suys  another  learned  author,  in  a- note, 
"  it  might  compel  the  party  to  resist  tlie  acts 
of  a  public  oiUcer  in  the  discharge  of  his  duty, 
which  the  law  will  never  do."  2  Redf.  By. 
*159.  In  the  supreme  court  of  the  United 
States,  where  goods  in  the  bands  of  a  carrier 
had  bRpn  attached  by  a  third  party  in  a  suit 
brought  by  tlie  consignees  on  a  bill  of  lading, 
Mr.  Justice  Nei.son  said:  "After  the  seiz- 
ure of  the  goods  by  the  slieriff  under  the  at- 
tachment, they  were  in  the  custody  of  tlie  law, 
and  tlie  defendant  could  not  comply  with  tho 
demand  of  the  plaintiffs  without  a  breach  of  it, 
even  admitting  the  goods  to  have  been  at  the 
time  in  his  actual  possession.  The  case,  howev- 
er, shows  tliatthey  were  in  the  possession  uf  the 
sheriCT's  officer  or  agent,  and  continued  there 
until  disposed  of  under  the  judgment  upon 
the  attachment.  It  is  true  that  these  goods 
bad  been  delivered  to  the  defendant  as  larri- 
eiB  by  the  plaintiffs,  to  be  convt-yed  for  them 
to  the  place  of  destination,  and  were  seized 
under  an  attachment  against  third  persons; 
but  this  circumstance  did  not  impair  the  le- 
gal effect  of  the  seizure  or  custody  of  the  goods 
under  it,  so  as  to  justify  the  deft-ndant  in 
taking  them  out  of  the  hands  of  the  shei;iff. 
The  right  uf  the  sheriff  to  hold  them  was  a 
question  of  law  to  be  determined  by  the  prop- 
er legal  proceedings,  and  not  at  the  will  of 
the  defendant,  nor  that  of  the  plaintiffs. 
The  law  on  this  subject  is  well  settled,  as 
may  be  seen  on  a  reference  to  the  cases  col- 
lected ill  sections  290, 350,  453,  of  Drake,  At^ 
tachm.,  (2d  Ed.)"  Stiles  v.  Davis,  1  IJlack, 
101.  See,  also.  The  Idaho,  93  U.  S.  575.  In 
Railway  Co.  v.  Yohe,  51  Ind.  184,  the  objec- 
tion was  taken  by  demurrer,  and  sustained 
by  the  court,  that  the  answer  did  not  state 
facts  sufficient  to  constitute  a  defense;  but  it 
was  on  the  ground  of  the  want  of  an  aver- 
ment that  the  defendant  gave  immediate  no- 
tice to  the  plaintiffs  that  the  goods  had  been 
seized  and  taken  out  of  his  possession,  which 
is  duly  alleged  in  the  answer  herein.  In  de- 
livering the  opinion  of  the  court,  Mr.  Justice 
DowNBT  said:  "It  is  impossible  for  the  car- 
rier to  deliver  the  goods  to  the  consignee 
when  they  have  been  seized  by  legal  process, 
and  taken  out  of  his  possession.  The  carri- 
er cannot  stop,  when  goods  are  offered  to  him 
for  carriage,  to  investigate  the  question  as  to 
their  ownership.  Nor  do  we  think  he  is 
bound,  when  the  goods  are  so  taken  out  of 
his  possession,  to  follow  them  up  and  be  at 
the  trouble  and  expense  of  asserting  the  claim 
theretoof  the  party  to  or  for  whom  he  under- 
took to  carry  them.  We  do  not  think  it  ma- 
terial what  the  form  of  the  process  may  be. 
In  every  case  the  carrier  must  yield  to  the 
authority  of  legal  process.  After  the  seizure 
of  the  goods  by  the  officer,  by  virtue  of  the 
process,  they  are  in  the  custody  of  the  law; 
and  the  carrier  cannot  comj)ly  with  his  con- 
tract without  a  resistance  of  the  process, 
and  a  violation  of  law.  The  right  of  the 
aherifl  to  hold  the  goods  involved  questions 
which  could  only  be  determined  by  the  tribu- 


I  nal  which  issued  the  process,  or  some  other 
competent  tribunal;  and  the  carrier  had  no 
power  to  decide  them.  If  the  goods  were 
wrongfully  seized,  the  plaintiffs  have  their 
remedy  against  the  officer  who  seized  them, 
or  against  the  party  at  whose  instance  it  was 
done.  As  between  the  parties,  the  process' 
would  be  no  justifleation  if  the  plaintiffs 
were  the  owners,  and'entitled  to  the  possession 
of  the  goods.  •  *  *  The  carrier  is  deprived 
of  the  possession  of  the  property  by  a  superior 
power,  the  power  of  the  state, — the  vh  major 
of  the  civil  law, — and  in  all  things  as  potent 
and  overpowering,  as  far  as  the  carrier  is  con- 
cerned, as  if  it  were  the '  act  of  God,  or  the  pub- 
lic enemy.'  In  fact,  it  amounts  to  the  same 
tiling.  The  carrier  is  equally  powerless  in 
the  grasp  of  either. "  In  Railroad  Co.  v.  Wil- 
cox, 48  Ga.  433,  where  goods  were  delivered 
to  a  common  carrier  for  transportation,  and 
were  seized  by  legal  process,  and  taken  out  of 
his  possession  by  the  slieriff,  and  the  carrier 
forthwith  gave  notice  to  the  consignor  and 
consignee,  and  they  made  no  reply  and  toolc 
no  further  notice  of  the  proceedings,  it  was 
held  that  the  carrier  had  a  legal  right  to  pre- 
sume they  bad  abandoned  the  property  as  sub- 
ject to  legal  process,  which  had  seized  it. 
And,  further,  that  a  seizure  under  the  war- 
rant of  the  goods  while  in  the  carrier's  pos- 
session would  be  a  good  excuse  for  their 
non-delivery.  In  VanWinkle  v.  Steam-Ship 
Co.,  37  Barb.  122,  a  case  where  goods  were 
seized  on  altachiiient,  the  court  held:  "If 
goods  are  taken  from  a  bailee  or  carrier  by 
authority  of  law,  in  any  case  coming  within 
these  exceptions,  there  is  no  doubt  that  it  is 
a  good  defense  to  an  action  by  tlie  bailor  or 
shipper  for  a  non-delivery."  In  Bliven  v. 
liiiilioad  Co..  36  N.  Y.  403.  it  was  held  that 
a  common  carrier  is  exonerated  from  his  ob- 
ligation to  bis  bailor  where  tlie  property  of 
the  latter  is  taken  from  liim  by  legal  process, 
and  where  the  carrier  immediately  notifies 
him  of  such  taking.  Burton  v.  Wilkinson,  18 
Vt.  186;  Edson  v.  Weston,  7  Cow.  278. 

Now,  according  to  the  facts,  Northrob  was 
the  owner  of  the  apples  at  the  time  they  were 
seized,  iHuler  writs  of  attachment,  upon  a 
debt  or  debts  against  him,  and  taken  out  of 
the  possession  of  the  defeiidiint,  and  when  he 
was  notified  of  such  attachment  and  seizure; 
and  yet  he  disregarded  the  notice,  and  allowed 
the  proceedings  to  go  on  without  any  defense 
thereto,  and  subsequently  sold  the  property, 
and  his  claim  thereto,  to  the  plaint. ff.'  At 
the  time  of  the  seizure  there  was  no  con- 
signee to  whom  the  goods  were  delivered;  nor 
were  tbey  marked,  nor  an;  other  person 
known  to  the  carrier,  other  than  Nortlirob, 
upon  whose  debts  the  property  was  seized,  as 
owner,  and  whose  subsequent  conduct  in  sell- 
ing it  indicates  that  he  was  the  recognized 
owner.  When  property  is  in  the  hands  of  a 
carrier  for  transportation,  and  in  the  course 
of  transit  is  seized  upon  process  sued  out 
against  the  owner  of  the  property,  and  tiiken 
out  of  the  carrier's  po.ssession,  such  property 
is  phiced  in  the  custo.ly  of  the  law,  and  is  so 
placeJ  by  a  superior  power, — ^tfae  power  of 
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tHe  state,— and  excuses  the  carrier  from  lia- 
bility for  a  non-delivery.  It  follows  that  the 
Judgment  must  be  reversed,  and  a  new  trial 
ordered. 


as  Or.  423) 


State  o.  Qatax>. 


(Pupreme  Court  of  OrcQon.    Feb.  11, 1800.) 
Apfbai/— Errors  hot  Appahknt  on  Record. 
Where  a-defendant  in  m  criminal  case  offers 
htmself  as  a  vritness,  and  the  district  attorney,  on 
his   cross-examination,    propounds   questions    to 
him  to  which  his  counsel  excepts,  but  ttie  record 
does  not  disclose  what  answers  the  witness  made 
to  the  questions,  ?i«Id,  that  this  court  could  not  say 
that  the  defendant  was  prejudiced  by  his  answers. 
In  such  a  case  the  errors,  if  any,  are  not  made  to 
appear,  and  they  will  not  be  presumed. 
(Srulldbut  by  theCowrt.) 

Appeal  from  circuit  conrt,  Multnomah 
eonnty:  L.  B.  Stearns,  Judge. 

The  defendant  was  indicted  for  the  crime  of 
grand  larceny,andconvictedbya  jury,  and  by 
the  court  sentenced  to  the  penitentiary,  from 
which  Judgment  he  has  appealed  to  this  court. 
There  was  some  conflict  in  the  evidence  as  to 
the  manner  of  the  commission  of  the  larceny; 
the  prosecuting  witness,  one  Morris  Baillon, 
testifying,  in  substance,  that  be  met  the  de- 
fendant on  the  morning  of  the  27tb  day  of 
May,  1889,  and  went  with  blm  to  several  sa- 
loons. That,  in  the  third  or  fourth  saloon 
to  which  be  had  gone,  he  (Baillun)  took  out 
of  bis  pocket  five  $20  bills,  and  was  counting 
them  in  the  presi-nce  of  the  defendant,  when 
the  defendant,  taking  them,  passed  them  to 
a  third  person,  who  made  off  with  the  money. 
The  defendant  offered  himself  as  a  witness 
In  his  own  behalf,  and  testified,  in  substance, 
that  he  and  the  prosecuting  witness  and  an- 
other went  to  several  saloons,  and  had  sev- 
eral drinks  together,  and  then  they  went  to 
the  third  saloon,  and  began  to  play  cards  for 
money;  that  the  defendant  wagered  $100, 
and  the  prosecuting  witness  $100,  and  the 
the  third  party  wagered  $200,  on  the  result 
of  a  game;  that  the  third  person  held  the 
winning  cards,  and  pocketed  the  stakes,  in- 
cluding the  $100  of  tlie  prosecuting  witness. 
On  the  cross-examination  of  the  defendant, 
the  district  attorney  asked  him  the  following 
questions,  which  were  objected  to  by  defend- 
ant's counsel,  and  exceptions  saved:  "Did 
you  have  tliese  papers  in  your  possession?" 
showing  to  the  defendant  two  notes  of  Con- 
federate currency  of  the  denomination  of 
$100  each,  and  one  bill  of  the  empire  of  Bra- 
sil  of  the  value  of  500  quintos.  "Did  you 
wager  $100  of  good  money?"  "Is  it  not  a 
fact  that  you  staked  this  Confederate  money 
on  the  result  of  tlie  game?"  The  record  fails 
*o  disclose  what  answers,  if  any,  the  defend- 
ant made  to  any  one  of  tliese  questions. 

Qtlbert  Mc&inn,  for  appellant.  Henry  S. 
VeQinn,  DisU  Atty.,  for  the  State. 

Stbahan,  J.,  {after  ttating  the  facte  as 
above.)  \.  The  main  question  sought  to  be  lit- 
igated by  the  appellant  on  this  apppal  is  that 
the  trial  court  permitted  the  district  attorney 
to  propound  to  him  the  foregoing  questions 


on  bis  cross-exammation,  and  tnat  tliey  re- 
lated to  matters  not  testified  to  by  him  in 
chief.  I  am  inclined  to  tbinkthattheseques- 
lions  do  not  tall  within  the  objections  suc- 
cessfully urged  in  State  v.  Lurch,  12  Or.  102, 
6  Pac.  liep.  408,  and  State  v.  Saunders,  14 
Or.  (J02, 12  Pac.  Hep.  441.  The  defendant  had 
testified  that  he  wagered  $100  at  the  game. 
Whether  be  did  so  was  a  question  for  the 
jury;  and  if,  by  his  cross-examination,  the 
state  could  make  it  appear  that  what  he  did 
in  fact  wager  was  of  no  value,  it  would  tend 
to  contradict  him,  and  I  think  would  be  le- 
gitimate cross-examination.  But,  however 
this  may  be,  the  state  of  this  record  renders 
the  consideration  of  that  question  immaterial 
in  this  case.  The  record  is  silent  as  to  what 
answers,  if  any,  the  defendant  made  to  those 
questions.  In  such  case  I  do  not  think  we 
can  infer  that  he  answered  the  questions,  or 
that  he  was  prejudiced  by  his  answers.  We 
have  held  several  times,  where  the  trial  court 
refused  to  allow  a  witness  to  answer,  and  the 
record  failed  to  disclose  what  answers  the 
witness  was  expected  to  give,  that  no  ques- 
tion was  presented  for  review  in  this  court. 
Kelley  v.  Ilighfleld,  15  Or.  277,  14  Pac.  Rep. 
744;  Tucker  v.  Constable.  16  Or.  409, 19  Pac. 
Kep.  13.  And  for  the  like  reason  I  think, 
where  it  is  claimed  that  the  court  improperly 
required  a  witness  to  answer  a  question,  be- 
fore we  could  be  called  on  to  review  that  rul- 
ing the  substance  of  the  answer  ought  to  ap- 
pear in  the  records,  so  that  we  mi^ht  be  able 
to  determine  whether  the  appellant  was  prej- 
udiced by  the  evidence  or  not.  We  cannot 
presume  error.  It  mustaflBrmatively  appear. 
2.  What  Barry  testified  to  was  properly  in 
rebuttal  of  the  defendant's  evidence  in  chief. 
It  was  a  circumstance  somewliat  remote,  it 
is  true;  but  its  tendency  was  to  connect  the 
defendant  with  the  Confederate  currency  and 
the  Brazilian  note  at  the  very  time  he  was 
claiming  to  have  wagered  $100  with  the  pros- 
ecuting witness.  And  his  conccilment  of 
this  money  was  a  fact  which  the  Jury  might 
properly  consider,  in  connection  with  the 
same  subject;  that  is,  his  betting  with  the 
witness.  All  the  facts  in  connection  with 
this  branch  of  the  case  were  properly  for  the 
jury,  and  are  disposed  "of  by  the  verdict. 
There  being  no  error,  we  cannot  do  other, 
wise  than  aiSrm  the  judgment. 

"""""  (18  Or.  474) 

Hehbhee  et  al.  e.  Dawson  «t  al. 
(Supreme  Court  ttf  Oregon.    Feb.  11, 1890.; 

RbCBIVSRS — COMHISSIONS — DISCRETION  Or  COUKT. 

Where  the  plaintiffs  in  a  suit  against  de- 
fepdants  to  declare  void  a  certain  instrument  held 
by  the  latter,  which  affected  certain  personal  prop- 
erty that  the  plaintiffs  had  a  lien  upon,  procured 
the  appointment  of  a  receiver  to  manai^  and  seU 
this  property,  who  accordingly  sold  it,  and  held 
the  proceeds  subject  to  the  order  of  the  circuit 
court  by  which  he  was  appointed,  and  it  was  found 
upontbe  trial  of  the  suit  that  the  instrument  con- 
stituted a  valid  chattel  mortgage  against  the  prop- 
erty, in  favor  of  the  defendanla,  given  to  secure 
debts  far  in  excess  of  the  proceeds  arising  from 
the  sale  of  the  property,  h«W,  notwithstanding 
that  aa  order  of  the  court  dtrooting  the  receiver 
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to  retain  ont  of  such  proceeds  his  commissions,  and 
expenses  incurred  in  conducting  the  business, 
before  applying  the  fund  to  the  payment  of  the 
defendants'  debt,  was  within  the  discretion  of  the 
court,  which  should  not  be  Interfered  with,  where 
It  was  not  shown  to  have  been  abused. 
(Syllabus  by  the  Court) 

Appeal  from  two  decisions  of  the  circuit 
court  for  the  county  of  Yamliill,  upon  col- 
lateral questions  arising  out  of  a  suit  pend- 
ing in  that  court.  The  merits  of  the  said 
suit  were  determined  upon  appeal  to  this 
court.  The  ciise  will  be  found  reported  in 
16  Or.  ir)8,  19  Pac.  Bep.  73,  After  it  was 
remanded  to  the  said  circuit  court  for  Qnal 
disposition,  that  court,  upon  motion  of  the 
respondento'  counsel,  and  agiiinst  the  objec- 
tion of  the  appellants'  counsel,  allowed  to 
the  receiver,  who  had  been  appointed  in  tiie 
suit  soon  after  its  commencement,  the  sum 
of  $1,269.15,  on  account  of  his  commissions 
and  expensis  incurred  therein.  Thereupon 
the  appellants'  counsel  included  in  their  bill 
of  costs  and  disbursements  said  amount  al- 
lowed to  the  receiver,  as  an  item  of  such  dis- 
bursements, which  the  clerk  of  said  circuit 
court  disallowed,  and  the  court,  on  appeal 
from  the  taxation  of  costs  by  the  clerk,  af- 
lirmed.  These  constitute  the  two  decisions 
referred  to. 

Milton  W.  Smith,  for  appellants. 

In  a  case  where  a  receiver  is  wrongfully 
appointed,  his  commissions  and  expenses 
are  not  properly  chargeable  agiiinst  the  fund 
in  his  hands.  Ili^h,  Uec.  §  796;  Howe  v. 
Jones,  66  Iowa,  156,  161,  23  N.  W.  Bej). 
376;  Lammon  v.  Giles,  8  Wash.  T.  117,  123, 
13  Pac.  Bep.  417.  Where  a  receiver  is 
wrongfully  appointed,  the  court  should  allow 
the  defendant  to  tax  ns  part  of  his  disburse- 
ments the  commissions  and  expenses  of  the 
receiver,  if  he  is  allowed  to  deduct  them  from 
the  funds  in  his  hands.  High,  Bee.  §  796; 
Hutchinson  v.  Hampton,  1  Alont.  89;  1  rench 
V.  Gifford,  81  Iowa,  428;  Howe  v.  Jones,  66 
Iowa.  156,  23  N.  W,  Bep.  376;  Johnson  v. 
Garrett,  23  Minn.  565;  Yerplanck  T.  In- 
surance Co.,  2  Paige,  438,  453. 

H.  Hurley,  for  respondents. 

Per  Cvriam.  We  are  of  the  opinion  that 
the  decision  of  the  circuit  court  herein,  allow- 
ing to  the  receiver  his  commission  and  ex- 
penses out  of  the  funds  in  controversy, 
should  not  be  disturbed.  The  appointment 
of  the  receiver,  under  the  view  presented  by 
the  respondents,  was  correct;  and  although 
they  failed  to  maintain  the  suit,  still  the  ap- 
pointment was  proper,  as  the  respondents  had 
a  residuary  interest  in  the  property  mortgaged, 
and.  although  the  mortgagees  bad  priority, 
they  were  creditors  of  the  mortgagors,  and 
bad  a  lien  by  virtue  of  their  attachments,  on 
any  surplus  which  might  remain  after  the 
mortgage  was  satisfied.  The  cases  cited  by 
ttie  appellants'  counsel,  in  which  it  was  held 
that  the  allowance  to  a  receiver  for  compen- 
sation outof  the  fund  in  suit  was  error,  are 
cases  where  the  parties  intervening  in  the 
Huit,  and  procuring  the  appointment  of  re- 
ceivers, were  mere  interlopers  who  had  no 


interest  in  the  subject-matter  of  the  suit,  un- 
der any  view.  Here  the  case  was  otherwise, 
and  hence  it  was  within  the  discretion  of  the 
circuit  court  to  allow  the  receiver  his  com- 
missions and  expens'  s  out  of  the  property ; 
and  we  are  nojt  authorized  to  interfere  with 
that  discretion,  unless  satisfied  that  it  has 
been  abused,  which  the  evidence  shows  was 
not  the  CJise.  This  view,  upon  this  decision 
of  the  circuit  court,  being  adverse  to  the  ap- 
pellants, necessarily  determines  the  decision 
of  the  other  question  against  them,  as  their 
right  to  tax  the  item  allowed  to  the  receiver, 
as  a  part  of  their  disbursements,  depended 
upon  the  right  of  the  court  to  allow  it  outof 
the  fund.  Both  decisions  will  therefore  be 
affirmed. 

(83  Cal.  «0) 

Mdlleb  v.  Southebn  Pao.  B.  By.  Co. 

(No.  13,453.) 

(SupretM  Court  of  CiiUfomUu    Feb.  27, 1890.) 

Railroad  Companies— Eminent  Domain— Com- 
pensation—Evidence. 

1.  Under  Code  Civil  Proc.  Cal.  fi  1870,  subd.  11, 
providing  that  evidence  of  common  reputation  ex- 
isting prior  to  the  controversy  may  be  given  on  the 
trial  in  cases  of  boundary,  hearsay  evidence  estab- 
lishing the  common  reputation  as  to  the  beginning 
point  of  the  survey  of  a  street,  to  show  the  bound- 
ary of  such  street,  is  admissible. 

2.  In  an  action  to  recover  damages  for  land 
taken  by  a  railroad  company  under  the  right  of 
eminent  domain,  evidence  as  to  offers  made  for  the 
purchase  of  the'  land  is  admissible  to  prove  its 
value;  the  weight  of  such  evidence,  and  the  bona 

■  Udea  of  the  offers,  being  for  the  jury. 

8.  In  an  action  against  a  railroad  company  for 
damages  for  a  street  taken  by  it  to  build  Its  road, 
one-half  of  the  fee  of  which  is  in  plaintiff,  and  for 
damages  to  an  abutting  lot  not  taken,  plaintiff  is 
entitled  to  recover  the  value  of  his  interest  in  the 
street  taken,  subject  to  the  easement  for  a  publio 
street,  and  tor  damages  to  the  lot  not  taken,  the 
measure  of  which  is  the  difference  between  Its 
value  when  defendant  entered  to  construct  the 
road  and  its  value  when  the  road  was  completed. 

4.  The  damage  to  the  lot  cannot  be  shown  by 
proving  what  its  value  would  have  been  if  the  road 
had  been  constructed  along  some  other  street. 

5.  In  arriving  at  the  value  of  the  lot,  evidence 
as  to  do  its  adaptability,  and  the  uses  to  which  it 
may  be  put,  is  admissible. 

De|iartment2.  Appeal fromsuperiorcourt, 
Santa  Barbara  county;  B.  M.  Dillard, 
Judge. 

li.  B.  Canfleld,  for  appellant.  B.  F. 
Thomas,  for  respondent. 

Thornton,  J.  Action  to  recover  damages 
for  a  strip  of  land,  situate  in  the  city  of  Santa 
Barbara,  taken  by  defendant  on  whieli  to 
build  its  road,  and  for  damages  to  the  abutting 
lot  not  taken.  Judgment  passed  for  plaintiff, 
and  defendant  appeals.  It  became  necessary 
to  prove  the  boundaries  of  the  land  of  plain- 
tiff, in  order  to  adjust  the  damages  suffered. 
The  ofHcial  map  of  the  city  of  Santa  Barbara 
was  produced.  The  lot  is  situate  on  Gutier- 
rez street,  in  that  city.  There  was  a  contro- 
versy in  regard  to  the  line  of  the  street,  and 
it  became  necessary  to  prove  it.  No  begin- 
ning point  was  desiftnated  or  shown  on  tlie 
map.  To  show  where  the  beginning  point 
was,  (the  map  appeared  to  have  been  made 
by  one  Haley,  in  pursuance  of  a  survey  of 
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the  city,  showing;  streets,  etc.,  made  by  hira.)  I 
the  plaintiffs  called  F.  N.  Giiiterrez,  iind  put 
to  him  this  question :  "  Well,  have  you  learned 
from  reputation,  hearsay,  or  otherwise  as  to 
where  the  initial  point  was  in  the  making  of 
this  survey?"  Defendants  objected  to  the 
question  on  the  ground  that  it; called  for  hear- 
say and  incompetent  testimony.  Tluit  com- 
mon reputation  or  hearsay  is  admissible  to  es- 
tablish a  boundary  line  of  general  aud  public 
interest,  we  think,  is  settled  at  comroun  law, 
and  in  this  state  by  statute.  Code  Civil  Proc. 
§  1870,  Bubd.  11.1  Such  reputation  which 
is  hearsay  must  have  existed  before  the  con- 
troversy has  arisen.  We  think  that  the  ob- 
jection to  the  competency  of  the  question  on 
the  ground  that  it  was  hearsay  was  not  well 
taken;  and  this  is,  in  our  opinion,  all  that 
the  olijection  amounted  to.  The  question,  as 
a  preliminary  one,  was  permissible.  Probably, 
the  further  exaraibation  might  have  brought 
out  testimony  which  was  inadmissible;  but 
this  does  not  make  the  question  improper. 
There  was  no  error  in  allowing  the  question. 
We  add,  on  this  point,  that,  if  the  boundary 
may  be  proved  by  hearsay,  certainly  the  be- 
ginning point — the  most  material  point — can 
be  80  proved.    The  greater  includes  the  less. 

The  testimony  of  Muller  as  to  olTers  made 
for  the  purchase  of  the  lot  of  land  above  men- 
tioned not  taken  was  adniissible  to  prove  its 
value,  and  the  question  properly  allowed  upon 
the  Issue  of  damages,  liona  fide  offers  for 
property  afford  some  test  as  to  its  value,  anc| 
are,  we  think,  admissible.  Harrison  v.  Glover, 
72  N.T.  451.  What  weight  such  testimony  is 
entitled  to  is  for  the  jury;  so,  also,  ihe  bona 
fides  of  the  offer  is  a  question  of  fact  to  be 
determined  by  the  jury.  A  cross-examination 
as  to  all  the  circumstances  of  the  offer  will 
show  to  the  jury  what  weight  is  to  be  given 
to  the  testimony. 

We  must  consider  this  a  case  where  the  fee 
of  one-hiilf  of  the  street  is  in  the  plaintiff; 
for  the  jury,  by  their  verdict,  have  so  aiHrmed. 
Hence  the  plaintiff  is  entitled  to  recover  the 
value  of  the  land  taken,  subject  to  the  ease- 
ment for  a  I'ublic  street,  and,  in  addition, 
damages  to  the  part  not  taken, — here  to  the 
abutting  lot, — by  reason  of  the  part  taken  for 
railroad  purposes.  The  value  of  the  land 
taken  is  that  which  it  had  when  the  defend- 
ant entered  to  construct  its  road.  The  value 
of  the  part  not  taken  is  to  be  determined  by 
ascertaining  the  value  of  such  part  when  the 
defendant  entered  to  build  its  road,  and  by 
deducting  from  it,  if  a  depreciation  occurred, 
the  value  when  the  road  was  completed.  If 
there  had  been  no  depreciation  when  the  road 
was  completed,  there  has  been  no  damage, 
and  none  can  be  allowed.  On  this  subject, 
see  the  following  cases:  Imlay  v.  Railroad 
Co.,  26  Conn.  ^9;  Kuclieman  v.  Railway 
Co..  46  Iowa,  366;  Railroad  Co.  v.  Eslerle, 
13  Bush.  667;  In  re  Coney  island  R.  Co., 


'Said  section  prorides  that  evidence  may  be 
given,  on  the  trial,  of  "  common  roputution,  existing 

{)rlor  to  the  controversy,  respecting  facts  of  a  pub- 
ic or  general  interest  more  than  thirty  years  old, 
and  In  caaes.of  pedigree  and  boundary. " 


13  Hun,  345:  16  Hun.  261;  In  re  New  York 
Cent.  B.  Co.,  '15  Hun,  63;  Henderson  v. 
Railroad  Co.,  78  N.  T.  423:  Hegar  v.  Rail- 
way Co.,  26  Wis.  624.  We  are  inclined 
to  tltink,  in  this  case,  that  the  difference 
between  the  value  of  the  lot  when  the  de- 
fendant entered  to  construct  its  road  and 
the  value  when  the  road  was  completed  will 
show  what  the  plaintiff  is  entitled  to  recover. 
The  value  of  the  land  taken  on  the  street, 
when  the  street  is  subject  to  public  easement, 
is  so  small  as  to  be  scarcely  appreciable.  There 
seems  no  probability  of  the  termination  of 
the  easement,  and  until  that  is  terminated 
the  plaintiffs  can  only  use  the  land  for  the 
purposes  of  a  street.  The  depreciation  of  the 
abutting  lot  is  caused  only  by  the  obstruction 
to  the  street  by  the  embankment  raiseil  on  it 
by  defendant,  and  thus  impairing  plaintiffs' 
use  of  the  street  in  connection  with  his  lot. 
We  do  not  intend,  however,  to  say  that  plain- 
tiffs cannot  recover  the  proved  value  of  the 
land  taken. 

The  court  below  admitted  evidence  as  to 
the  value  the  lot  would  have  had,  had  the 
railroad  been  built  on  some  other  street  in 
Santa  Barbara.  This  could  only  have  been 
admitted  as  affecting  the  damage  to  the  lot 
by  the  defendant.  We  cannot  see  on  what 
view  or  principl&tbis  evidence  was  admitted. 
The  damage  to  plaintiff  must  be  estimated 
on  the  actual  facts  of  the  case;  not  ou  any 
speculative  theory  of  what  might  have  been 
the  result  if  something  hsid  occurred  which 
in  fact  did  not  occur.  It  is  dilficult  to  see 
what  effect  this  evidence  could  have  had  ou 
the  snbjict  of  damage.  If  the  court  intended 
to  allow  the  jury  to  add  to  the  difference  in 
values  above  pointed  out  as  legitimately  al- 
lowable the  enhancement  in  value  which 
would  have  occurred  had  the  road  been  biiilt 
on  some  other  street  in  the  city,  it  was  a  de- 
parture from  the  just  rule.  The  damage  al- 
lowed is  not  a  failure  to  realize  a  prolit  wliii-h, 
under  another  state  of  matters,  might  have 
been  realized,  but  the  loss  actually  suffered; 
and  the  defendant  is  only  called  on  to  make 
compensation  for  that  loss.  Tlie  court  was 
requested  by  defendant  to  tell  the  jury  that, 
"in  estimating  the  damage  to  the  portion  of 
plaintiff's  land  not  taken  by. the  railroad, 
you  must  not  consider  what  the  value  of  the 
land  would  have  been  if  the  railroad  had  been 
constructed  through  the  city,  but  along  soma 
other  street  than  Gutierrez  street."  For  tha 
reasons  above  given  the  admission  of  the  ev- 
idence was  an  error.  The  failure  to  give  the 
requested  direction  above  quoted  was  also  an 
error,  as  it  in  effect  allowed  the  jury  to  take 
into  consideration  the  question  of  value  as 
affected  by  the  building  of  the  road  on  a  dif- 
ferent street,  the  consideration  of  which  tend- 
ed to  lead  them  (the  jury)  away  from  the 
true  rule.  We  see  nothing  in  this  case  which 
raises  the  question  of  setting  off  benefits  to 
plaintiffs  against  damages  suffered  by  them  ; 
and  we  say  nothing  in  regard  to  the  point, 
except  to  refer  to  the  former  decision  of  this 
court  in  Railroad  Co.  v.  Porter,  74  Cal.  261, 
15  Pac.  Rep.  774,  which  meets  our  approval. 
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In  arriving  at  the  value  of  the  land,  all  its 
capabilities,  or  the  uses  to  which  it  is  adapt- 
ed, sliould  be  biken  into  consideration. 
These  capabilities  are  estimated  by  a  pur- 
chaser, and  we  cannot  see  why  evidence  in 
r^rird  to  them  is  not  admissible.  The  same 
considerations  are  to  be  regarded  as  in  a  sale 
of  land  between  private  parlies.  Town  Co. 
V.  Neale,  78  Cal.  67, 20  Pac.  Rep.  372;  Boom 
Co.  T.  Patterson,  98  U.  S.  409;  and  cases  cited 
in  SSuth.  Dam.  p.  441,  note  4  If  the  abutting 
lot  is  rendered  less  valuable  by  the  obstruction 
because  the  owner  is  using  the  lot  for  a  par- 
ticular business,  and  the  obstruction  renders 
the  lot  less  valuable  for  that  business,  we  do 
not  see  wliy  that  should  not  be  considered  on 
the  question  of  damage.  This  is  a  use  to 
which  the  lot  may  be  put,  and  for  which  it  is 
actually  employed.  Such  damage  is  actually 
incurred,  and  should  be  allowed.  Driver  v. 
Railroad  Co.,  82  Wis.  569.  We  And  no  er- 
ror in  the  record,  save  tlie  one  pointed  out; 
and  for  that  error  the  judgment  is  reversed, 
and  the  cause  remanded  for  a  new  trial  in 
accordance  with  the  views  herein  expressed. 

So  ordered. 

1  concu  r :    Sh aepstein,  J. 

McFarland,  J.  I  concur  In  the  Judg- 
ment on  tlie  ground  upon  wliich  the  reversal 
is  based  in  the  opinion  of  Mr.  Justice  Thorn- 
ton. With  respect  to  the  views  therein  ex- 
pressed  on  other  points  I  express  no  opinion. 

(J  Cal.  Unrep.  Ml)       

United  Land  Ass'n  et  al.  v.  Knight.   (No. 

12,748.) 

(Supreme  Court  of  California.    J^n.  a,  1890.) 

PuBuo  Laitdb — Patents  —  Authobitx  or  IiANd- 
Office. 
1.  Act  Cong.  18f>4,  {  7  (18  V.  S.  St.  at  Largo 
834,)  provides  that  "It  shall  be  the  duty  of  tho  sur- 
veyor general  of  California,  in  making  surveys  of 
Sriyate  land  claims  finally  confirmed,  to  follow  the 
ecree  of  confirmation  as  closely  as  practicable, 
whenever  such  decree  desig^nates  tne  specific 
boundaries  of  the  claim ;  bat  when  such  decree 
designates  only  the  outboundaries  within  which 
the  quantity  confirmed  is  to  be  taken,  the  location 
shall  be  made  as  near  as  practicable  in  one  tract, 
and  in  a  compact  form,  *  •  •  and  it  shall  be 
the  duty  of  the  commissioner  of  the  general  land- 
oflioeto  require  a  substantial  compliance  with  the 
directions  of  this  section  before  approving  any 
plat  and  survey  forwarded  to  him."  Act  Cong. 
1861,  S  18,  (9  U.  8.  St.  at  Large  681,)  provides  that 
"the  patent  shall  Issue  to  the  claimant  on  his  pre- 
senting to  the  general  land-office  an  authentic  cer- 
tificate of  confirmation,  and  a  plot  or  survey  of 
said  land  duly  certified  and  approrod  by  the  sur- 
yeyor  general,  whose  duty  it  shall  be  to  cause  all 
pnyate  land  claims  which  shall  be  finally  confirmed 
to  be  accurately  surveyed,  and  furnish  plots  of  the 
game."  The  decree  confirming  defendant's  land 
claim  described  the  land  as  "a  tract  situated  with- 
in the  county  of  Ban  Franoisco,  and  embracing  so 
much  of  the  extreme  upper  portion  of  the  penin- 
sula above  ordinary  high-water  mark,  •  *  *  on 
which  the  city  of  San  Francisco  is  situated,  as  will 
contain  an  area  of  four  square  leagues.  Baid  tract 
being  bounded  on  the  north  and  east  by  the  Bay  of 
Son  Francisco,  on  the  west  by  the  Pacific  ocean, 
and  on  the  south  by  a  due  east  and  west  line  drawn 
so  aa  to  include  the  area  aforesaid.  "  The  survey 
made  under  this  decree  included  by  metes  and 
bonnda  land  below  the  line  of  ordinary  high  tide. 
The  patent  following  the  survey  described  the 


I  lands  by  metes  and  bounds,  but  recited  the  decree 
of  confirmation.  Held,  In  ejectment  for  the  lands 
below  high  tide,  that  the  north,  east,  end  west 
boundary  lines  given  in  the  decree  and  recited  in 
the  patent  would  prevail  over  those  given  in  the 
survey  and  the  granting  clause  of  the  patent,  as 
there  was  no  power  by  wliich  land  could  be  includ- 
ed in  the  survey  and  patent,  the  claim  to  which  had 
not  been  confirmed- by  the  decree.  HcFarland, 
J.,  dissenting. 

2.  In  an  action  of  ejectment,  plaintiff  can  at- 
tack the  patent  from  the  United  States,  under 
which  defendant  claims,  on  the  ground  that  the 
land-offlce  had  no  power  to  issue  a  patent  for  the  ' 
lands  embraced  therein. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  V.  Coffey, 
Judge. 

Ejectment  by  the  United  Land  Association 
and  others  against  Knight.  Judgment  for 
plaintiffs,  and  defendant  appeals. 

E.  F.  Preston  and  James  A.  Waymire,  for 
appellant.  Doyle,  Oolpin  &  Scripture,  for 
respondents. 

Paterson,  J.  This  is  an  action  of  eject- 
ment to  recover  a  block  of  land  lying  below 
ordinary  high  tide  in  the  city  and  county  of 
.San  Francisco,  and  being  a  portion  of  that 
part  of  San  Francisco  known  as  "Mission 
Creek  lands."  The  defendant  claims  under  a 
patent  of  the  United  States  to  the  city,  issued 
June  20,  18b4,  in  satisfaction  of  a  pueblo 
grant  of  four  square  leiigues,  which  was  con- 
firmed, by  the  decree  of  the  United  States  cir- 
cuit court,  May  18,  1865.  The  tract  con- 
firmed by  this  decree  is  described  as  "a  tract 
situated  within  the  county  of  San  Francisco, 
and  embracing  so  much  of  the  extreme  upjier 
portion  of  the  peninsula  above  ordinary  high- 
water  mark,  (as  the  same  existed  at  the  date 
of  the  conquest  of  the  country,  yiz.,  7th  of 
July,  1846,}  on  which  the  city  of  San  Fran- 
cisco is  situated,  as  will  contain  an  area  of 
foursquare  leagues;  said  tract  being  bounded 
on  the  north  and  east  by  the  bay  of  San  Fran- 
cisco, on  the  west  by  the  Pacific  ocean,  and 
on  the  south  by  a  due  east  and  west  line  drawn 
so  as  to  include  the  area  aforesaid, " — subject, 
however,  to  certain  deductions  for  lands  pre- 
viously reserved  or  dedicated  to  public  use  by 
the  United  States.  Under  the  decree  referred 
to,  a  survey  was  made,  and  on  August  13, 
1868,  was  iipproved  by  the  United  States  sur- 
veyor general  for  the  state  of  California, 
which  fixed  the  southern  boundary  of  tlie 
land  by  following  the  high-water  mark;  thns 
excluding  the  lauds  of  Mission  creek,  of 
wliich  the  land  in  suit  is  a  part.  Subsequent- 
ly, in  1884,  the  secretary  of  the  interior 
caused  another  survey  to  be  made,  one  line 
of  which  ran  directly  across  the  mouth  of 
Mission  creek;  thus  including  the  lands  of 
Mission  creek  as  a  part  of  the  grant  to  the 
city.  The  patent  to  the  city  recites  the  de- 
cree confirming  the  grant.  Plaintiffs'  claim 
of  title  is  based  upon  a  deed  from  the  tide 
land  commissioner  to  Ellis,  dated  November 
24,  1875.  and  subsequent  conveyances  to 
them.  They  contend  that  the  state,  upon  its 
admission  into  the  union,  by  virtue  of  its  sov- 
ereignty, became  seized  of  the  land;  it  being 
tide  land.  This  right  of  the  state,  they  claim. 
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U  recognized  by  the  decree  conflrining  the 
grant  to  the  city.  It  is  claimed  .tluit  the  pat- 
ent is  bound  to  follow  the  decree  in  fixing  tlie 
boundary  at  high-water  niarlc,  and  that  so 
much  of  the  patent  as  attempts  to  convey 
lands  below  high-water  marlc  is  void  because 
In  excess  of  the  authority  of  tbe  officials  issu- 
ing the  patent. 

Appeliant  contends  that  a  party  in  an  eject- 
ment suit  cannot  question  the  validity  of  a 
United  States  patent  for  land  upon  the  ground 
that  it  does  not  follow  the  decree  confirming 
the  grant;  that  the  patent  from  tbe  United 
States  government  to  the  city  and  county  of 
San  Francisco  for  the  pueblo  lands  confirmed 
to  it  under  tiie  acts  of  congress  of  March  3, 
1851,  and  of  July  1,  1864,  by  the  decree  of 
the  United  States  circuit  court,  which  piitent 
conforms  in  its  description  of  the  lands  grant- 
ed to  the  final  survey,  made,  as  provitled  in 
the  latter  act,  in  accordance  with  the  instruc- 
tions of  the  commissioner  of  the  general  land- 
office,  is  conclusive  evidence,  as  against  the 
state  of  California  and  its  grantees,  of  the 
right  of  the  city  and  county  to  all  tlie  lands 
embraced  within  tlie  exterior  limits  of  tbe 
survey,  inclu>Iing  tide  lands  lying  below  the 
line  of  ordinary  higit  tide.  It  is  said  that 
the  question  is  no  longer  an  open  one  in  this 
state.  The  case  of  the  People  v.  City  and 
County  of  San  Francisco,  75  Cal.  388, 17  Pac. 
Rep.  522,  is  cited  and  relied  on  in  support 
of  this  contention.  It  did  not  appear  in 
People  V.  City,  etc.,  wliether  ttie  decree  of 
confirmation  was  made  a  part  of  tlie  patent. 
In  this  CiiSH  it  is  sliown  tliat  the  patent  con- 
tains full  recitals  of  the  decree,  and  showft 
upon  its  face  that  the  tract  confirmed  em- 
braced "so  mncli  of  the  extreme  upper  por- 
tion of  the  peninsula  above  ordinary  hit!h- 
water  marlc,  (as  tlie  same  existed  at  the  date 
of  the  conquest  of  tlie  country,  viz.,  7th  of 
July,  1846.)  on  which  the  city' of  San  Fran- 
cisco is  situated,  as  will  contain  an  area  of 
four  square  leagues,"  etc.  It  sliows  that 
three  sides  of  the  tract  are  bounded  by  nat- 
ural monuments,  namely,  "on  the  north  and 
east  by  the  bay  of  San  Francisco,  on  the  west 
by  the  Pacific  ocean,  and  on  the  south  by  a 
due  east  and  west  line  drawn  so  as  to  include 
the  area  aforesaid."  If  it  be  conceded,  how- 
ever, that  the  decision  referred  to  covers  the 
questions  involved  as  fully  as  is  claimed  by 
the  appellant,  we  feel  satisfied  that  the  su- 
preme court  of  the  United  States  would  not 
follow  it  in  this  case  or  any  other,  involving 
the  same  questions,  which  might  go  to  that 
court  on  a  writ  of  error.  "It  has  always  been 
the  practice  here  to  adopt  that  view  of  a  le- 
gal question  which  has  been  taken  by  the  su- 
preme court  of  the  United  States,  when  the 
question  is  within  the  branch  of  the  jurisdic- 
tion of  that  court  whicli  may  be  exercised  by 
writ  of  error  to  this  court. "  As  the  question 
is  a  federal  question,  it  is  one  which  will  be 
decided  ultimately  by  the  supreme  court  of 
the  United  States.  Belcher  v.  Chambers,  53 
Cal.  635. 

The  question  involved  in  this  case  is 
whether  tlie  officers  of  the  land  department 


I  h,ad  power  to  patent  land  outside  of  the  nat- 
ural boundaries  given  in  the  decree  of  con- 
firmation. If  the  land  department  had  no 
jurisdiction  to  act,  if  any  portion  of  the  land 
described  in  the  patent  was  not  a  part  of  the 
public  domain,  or  if  there  was  no  ie<;islation 
authorizing  its  conveyance  by  the  land  de- 
partment, then,  under  tbe  decisions  of  the 
United  States  supreme  couit  in  Doolan  ▼. 
Carr,  125  U.  S.  618,  8  Sup.  Ct.  Rep.  1228; 
and  other  cases  therein  cited,  the  patent  is 
inoperative  to  pass  the  title;  and  objection 
can  tie  taken  to  it  on  these  grounds  at  any 
time,  and  in  any  form  of  action. 

Upon  her  admission  into  the  Union,  the 
state  of  California  became  the  owner,  by  vir- 
tue of  ber  sovereignty,  of  all  tide- water  lands 
within  her  borders  lying  below  high-water 
mark,  except  such  as  hiid  been  disposed  of 
by  the  Mexican  government  prior  to  the 
treaty  of  Guadalupe  Hidalgo.  The  territory 
acquired '  from  Mexico  was  by  the  express 
terms  of  that  treaty  taken  by  the  United 
States  subject  to  the  trust  of  protecting  all 
legal  and  equitable  interests  of  prior  gran- 
tees under  the  former  sovereign.  'J'he  stjite, 
of  course,  could  not  take  more  than  the 
United  State's  received;  and  the  claim  of  the 
state,  by  virtue  of  her  admission  and  her 
sovereignty,  was  subordinate  to  such  prior 
equities,  and  subject  to  the  power  of  the  fed- 
eral government  to  confirm  prior  Mexican 
grants,  and  to  locate  grants  of  specific  quan- 
tities of  land  within  the  exterior  boundarirs 
of  larger  tracts.  Lux  v.  Haggln,  89  Cal. 
255,  10  Pac.  Rep.  674.  The  United  States 
government  has  exercised  the  power  vested 
in  it,  and  has  through  its  courts  and  the  offi- 
cers of  its  land  department,  attempted  to  de- 
fine the  boundaries  of  the  four  leagues  of 
land  to  which  the  city  <tt  San  Francisco,  as 
successor  in  interest  of  the  pueblo  of  San 
Francisco,  a  Mexican  citizen,  was  entitled. 
The  court,  having  jurisdiction  to  hear  and 
determine  the  right  of  this  claimant,  finally 
confirmed  its  claim  to  four  square  leagues  of 
land  in  the  extreme  end  of  the  peninsula, 
giving,  as  the  boundaries  thereof  on  the 
west,  the  north,  and  the  east,  the  natural 
lines  of  high- water  mark,  leaving  the  south- 
em  boundary  to  be  fixed  by  the  surveyor  on 
such  a  line  as  would  include,  between  it  and 
the  high-water  lines  north  of  it,  said  four 
square  leagues  of  land.  This,  it  seems,  the 
surveyor  did  not  do;, but,  ignoring  the  nat- 
ural boundaries  fixed'  by  the  court  in  its  de- 
cree for  tlie  west,  north,  and  east,  ran  liis 
line  below  the  line  of  high  tide,  and  across 
tlie  mouth  of  Mission  creek,  and  included' 
within  his  description  the  lands  described  in 
the  complaint, — lands  of  the  state  not  Includ- 
ed within  tbe  decree  of  confirmation.  Fol- 
lowing the  survey,  the  patent  describes  the 
land  by  metes  and  bounds. 

The  government  of  the  United  States  Is  in 
duty  bound  to  Citrry  into  effect  the  stipula- 
tions contained  in  the  treaty  of  Guadalupe 
Hidalgo;  but  the  power  to  do  so  must  be  ex- 
ercised in  the  manner  provided  by  congress, 
and  it  wculd  seem  that  when  congress  vest- 
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ed  in  the  federal  courts  the  power  to  deter> 
mine  the  rights  of  Mexican  ciuimants,  and 
provided  (section  7)  that  in  making  the  sur- 
vey the  surveyor  general  should  "follow  tlie 
decree  of  contirmation  as  closely  as  practi- 
cable, whenever  such  decree  designiites  the 
specific  boundaries,"  and  tliat  "it  sliall  be  the 
duty  of  the  commissioner  of  the  general  land- 
oflBce  to  require  a  substantial  compliance 
-with  the  directions  of  the  section  before  ap- 
proving any  survey  and  plat  forwarded  to 
him;"  that  the  oflScersof  the  land  department 
are,  as  to  such  lands,  merely  auxiliary  to  the 
court,  with  special  and  limited  jurisdiction 
to  carry  out  its  decrees.  Section  13  of  the 
act  of  1851.  (9  U.  S.  St.  631,)  provides  that 
"the  patent  sliall  issue  to  the  claimant  upon 
his  presenting  to  the  general  land  oflice  an 
authentic  certificate  of  confirmation,  and  a 
plat  or  survey  of  said  land,  duly  certified  and 
approved  by  the  surveyor-general,  whose  du- 
ty it  shall  be  to  cause  all  private  land  claims 
which  shall  be  finally  confirmed  to  be  accu- 
rately surveyed,  and  to  furnish  plats  of  the 
same;  and  in  the  location  of  said  claims  the 
said  surveyor  general  shall  have  the  same 
power  and  authority  as  are  conferred  on  the 
register  of  the  liind-offlce  by  section  6  of  the 
Act,  to  create  the  ofiSce  of  surveyor  of  the 
public  lands  of  the  state  of  Louisiana,  ap- 
proved March  3, 1831.  Under  this  provis- 
ion, we  think  it  clear  that  the  power  of  the 
surveyor  general  is  restricted  to  the  claim  aa 
finally  confirmed.  It  has  been  decided  in  sev- 
eral cases,  on  appeal  from  decrees  of  confir- 
mation, that  the  description  must  be  fol- 
lowed; thiit  "the  decree  is  a  finality,  not  only 
on  the  question  of  title,  but  as  to  the  bound- 
aries which  it  specifies. "  (U.  S.  v.  Halleek, 
1  Wall.  455;  the  Fossat  Case.  2  Wall.  649; 
Higueras  v.  U.  S..  5  Wall.  829;  Van  Reyne- 
gan  V.  Bolton,  95  U.  S«  35.)  In  Higueras  v. 
U.  S.  the  court  declared  that  "confirmation 
must  precede  the  survey  which  is  maile  sub- 
ject to  such  an  order;  and,  if  the  decree  of 
confirmation  is  so  indefinite  and  incongru- 
ous that  it  cannot  be  executed,  then  it  is 
void,  and  of  no  effect,  and  the  claim  to  the 
land  stands  upon  the  same  footing,  in  legal 
contemplation,  as  a  claim  which  was  never 
presented  to  the  commissioners  for  adjudica- 
tion." In  the  Fossat  Case  the  court  held 
that  it  w:'  s  not  competent  for  the  district  court 
,  to  depart  from  its  own  decree  in  the  exercise 
of  the  power  conferred  by  the  act  of  June  14, 
1860;  that  the  court  was  bound  to  execute 
the  decree- by  fixing  the  lines  on  the  grant  in 
conformity  with  the  provisions  of  the  de- 
cree, the  decree  being  not  only  the  founda- 
tion of  the  validity  of  the  grant,  bnt  of  the 
proceedings  in  the  survey  and  location  of 
the  land  confirmed.  In  that  case,  as  in  this, 
the  decree  provided  for  specific  boundaries  on 
three  sides  of  the  tract,  and  left  one  side  to  be 
surveyed.  If  the  court,  which  then  had  the 
power  to  supervise  and  confirm  or  reject  the 
survey,  as  the  hind  department  now  does, 
could  not  alter  or  depart  from  the  specific 
ooundaries  given  in  its  own  decree,  how  can 
the  offlcers  of  the  land  department? 


I  These  cases,  to  be  sure,  weredirect  appeals 
to  the  supreme  court  of  the  United  States; 
but  they  bear  directly  upon  the  question  of 
the  authority  of  the  ofiTicers  of  the  land  de- 
part men  t  to  patent  lands  ou  tside  of  the  bound- 
aries of  the  decree  of  confirmaton,  and  that 
is  the  question  here.  If  the  land  granted  is 
not  within  the  power  of  the  olBcer,  the  grant 
or  patent  is  invalid.  In  Polk  v.  Wendal,  9 
Cranch,  87,  Chief  Justice  Marshall  said: 
"  There  are  cases  in  which  a  grant  is  absol  utely 
void,  as  where  the  state  had  no  title  to  the 
thing  granted,  or  where  the  officer  had  no  au- 
thority to  issue  the  grant."  In  New  Orleans 
v.  U.  S.,  10  Pet.  662,  731,  the  court  said:  "It 
would  be  a  dangerous  doctrine  to  consider 
the  issuing  of  a  grant  as  conclusive  evidence 
of  right  In  the  power  which  issued  it.  On 
its  face,  it  Is  conclusive,  and  cannot  be  con- 
troverted; but  if  the  thing  granted  was  not 
in  the  grantor  no  right  passes  to  the  grantee. " 
So  in  this  case,  unless  congress  has  given  the 
land  department  power  to  dispose  of  land  be- 
longing to  the  state  of  California, — lands  ly- 
ing outside  of  the  boundaries  of  the  decree, — 
a  patent  to  land  shown  to  be  outside  of  such 
decree  is  Invalid.  In  Wright  v.  Roseberry, 
121  U.  8.  488, 7  Sup.  Ct.  Kep.  985,  it  appeared 
that  land  which  had  been  previously  granted 
to  the  state  by  the  swamp  land  act  was  held 
bv  the  defendant  under  a  patent  from  the 
Lnited  Stntes  issued  on  a  pre-emption  claim. 
The  court  held  the  patent  to  be  invalid  as  a 
conveyance,  because  the  land  was  not.  at  the 
time  it  was  patented  to  thedefendant,  within 
the  granting  power  of  the  land-offlce.  The 
state  of  California  took  the  lands  in  contro- 
versy, in  1850,  as  eflfectually  as  if  she  had  re- 
ceived them  by  grant  from  congress.  If  the 
land  department  had  the  power  to  determine 
that  land  outside  of  the  decree  of  confirma- 
tion should  be  conveyed,  it  would  necessarily 
have  the  power  to  pass  on  its  own  right  to 
convey  the  land,  but  the  decree  of  confirma- 
tion was  the  foundation  of  the  power  to  make' 
the  patent.  It  precedes  and  limits  the  power 
of  the  officers  of  the  land  department.  If  the 
latter  are  not  limited  by  the  decree,  then  the 
court  may  confirm  a  tract  in  one  place,  and 
the  officers  locate  It  in  another,  and  the  pat- 
ent which  attempts  to  convey  the  latter  tract 
controls  the  former.  This  cannot'be,  for  the 
whole  power  of  deciding  what  shall  be  grant- 
ed in  pursuance  of  the  treaty  is  intrusted  to 
the  judicial  department.  Section  7  of  the 
act  of  1864,  (13  U.  S.  St.  p.  834.)  shows  that 
the  power  of  the  land  department  is  limited 
by  the  provisions  of  the  decree:  "It  shall  be 
the  duty  of  the  surveyor  general  of  California, 
in  making  surveys  of  private  land  claims 
flnnlly  confirmed,  to  follow  the  decree  of  con- 
firmation as  closely  as  practicable  whenever 
such  decree  designates  the  specific  boundaries 
of  the  claim;  but,  when  such  decree  desig- 
nates only  the  outbpuridaries  within  which 
the  quantity  confirmed  is  to  be  taken,  the  lo- 
cation shall  be  made,  as  near  as  practicable, 
in  one  tract,  and  in  a  compact  form,  *  *  * 
and  it  shall  be  the  duty  of  the  commissioner 
of  the  general  land-office  to  require  a  sub- 
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stantial  compliance  with  the  directions  of  this 
section  before  approving  any  survey  and  plat 
forwarded  to  him."  Here  is  an  emphHtic 
declaration  by  congress  that  the  decree  is  the 
limit  of  the  power  of  the  land  department, 
and  shows  very  clearly,  we  think,  tliat  con- 
gress >iH3  not  given  to  the  officers  Of  the  land 
department  the  exclusive  and  final  power  of 
determining  whether  any  land  is  within  or 
without  the  location  of  the  decree,  or  of  lo- 
cating grants  in  places  wliere  the  courts  have 
not  located  them.  If  such  power  is  not  con- 
ferred upon  the  land  department,  any  attempt 
to  convey  land  outside  of  the  permanent 
boundaries  named  in  the  decree  is  not  an  er- 
ror of  judgment  simply,  but  is  an  act  void  for 
want  of  jurisdiction. 

Under  the  laws  of  Mexico  existing  -at  the 
time  of  the  treaty,  lands  below  and  within 
190  varas  of  the  seashore  could  not  be  held 
In  private  ownership,  (Wheeler,  Land  Titles, 
13;)  and  the  land  officers  of  the  United  States 
could  not,  in  the  absence)  of  a  judicial  adju- 
dication that  such  land  belonged  to  a  Mexi- 
can claimant,  convey  to  liim.  "  All  that  place 
Ifl  called  '  sea-beach '  which  is  covered  by  the 
waters  of  the  sea  whep  at  its  highest  point 
during  all  the  year."  Hall  Mex.  Law  448. 
The  king  could  not  nlienate  such  lands.  Kew 
Orleans  v.  U.  S.,  10  Pet.  726 ;  Milne  v.  Giro- 
dean,  12  La.  324.  The  shore  of  the  sea  is 
that  p^irt  of  the  land  covered  by  water  in  its 
greatest  ordinary  flux,  the  poits,  bays,  road- 
steads and  gulfs,  and  the  rivers,  although 
they  miiy  not  be  navigable  (Mission  creek  is 
navigable,)  tlieir  beds,  moutlis,  and  the  salt 
marshes.  Hall,  Mex.  Law,  448-503;  Civil 
Code  Mex.  art.  802. 

A  patent  cannot  be  issued  by  the  land  de- 
partment to  a  person  not  named  in  the  de- 
cree, because  tlie  courts,  and  not  the  depart- 
ment, are  (liven  the  power  to  determine  the 
person  to  whom  the  lands  were  granted  by 
Mexico.  If  the  judgment  of  ttie  court  should 
decree  that  the  grant  is  a  forgery,  and  tliere- 
fore  void,  and  the  land  department  should 
patent  the  laud  claimed,  the  action  of  the  de- 
partment would  be  shown  to  be  void  upon 
the  production  of  tlie  decree,  because  congress 
has  given  to  the  courts  jurisdiction  to  deter- 
mine the  validity  or  invalidity  of  the  claim. 
Of  course,  in  cases  where  the  court,  by  its  de- 
cree, haseslablislied  the  validity  of  the  grant, 
and  a  tract  of  a  certain  number  of  acres  has 
been  confirmed  to  be  located  within  the  ex- 
terior limits  of  a  larger  tract,  it  is  left  to  the 
ofHcers  of  the  land  department,  in  tlieir  dis- 
cretion, to  loi-ate  and  survey. the  requisite 
number  of  acres  within  the  larger  tract;  and 
their  action  in  execution  of  the  decree  is  not 
subject  to  attack  in  any  collateral  proceed- 
ings, because  it  is  within  their  jurisdiction, 
and  in  pursuance  of  the  decree.  In  such 
cases  there  cannot  possibly  be  any  conflict  be- 
tween their  action  and  the  directions  of  the 
decree.  It  is  auxiliary  to  tiie  decree,  and  as 
conclusive  as  the  decree  itself.  Unless  we 
bear  in  mind  the  distinction  between  ca.ses 
of  tills  kind — the  confirmation  of  a  certain 
number  of  acres  to  be  located  within  the  ex- 


terior boundaries  of  a  larger  tract,  and  des- 
ignated by  the  supreme  court  of  the  United 
States  as  "floats" — and  cases  in  which  the 
boundaries,  or  some  of  them,  are  definitely 
fixed  by  the  decree,  the  decisions  upon  the 
subject  will  appear  to  be  very  conflicting. 
An  examination  of  the  authorities  cited  at 
the  argument  of  ttiis  case  and  the  argument 
of  People  V.  City  and  County  of  San  Pian- 
cisco,  with  this  distinction  in  view,  will  illus- 
trate the  principle  stated,  and  explain  what 
would  otherwise  seem  to  be  a  conflict  of  de- 
cisions on  the  subject.  In  Moore  v.  Wilkin- 
son, 13  Cal.  478,  relied  oh  by  parties  claim- 
ing under  the  patent  from  the  United  States, 
the  court  regarded  the  grant  "as  conveying 
an  interest  to  four  leagues  lying  witiiin  a 
larger  tract. "  Page  486. 

It  is  true  tlie  patents,  in  some  cases,  seem 
to  have  gone  beyond  the  boun>larie3  of  the 
diseno,  and  yet  they  were  held  not  to  be  void; 
but  it  was  so  held  in  each  case  because  the 
parties  attacking  the  patent  had  no  title  to 
land  lying  outside  of  the  exterior  boundaries, 
and  were  not,  therefore,  in  a  position  to  at- 
tack the  validity  of  the  patent.  In  Doolan 
T.  CaiT,  the  court  held  (only  Waitjb,  C.  J.» 
dissenting)  that  one  who  had  not  even  con- 
nected himself  with  the  paramount  source  of 
title  might  question  the  validity  of  the  pat- 
ent. 125  U.  S.  618,  8  Sup.  Ct.  liep.  1228. 
In  Ward  v:  MuKord,  32  Cal.  869,  tlie  district 
court,  as  it  had  the  right  to  do  under  the  law 
then  applicable  to  its  decrees,  bad  reviewed 
the  survey,  and  confirmed  it.  Even  if  its 
action  were  irregular,  it  was  not  void.  But 
at  the  time  the  grant  before  us  in  this  case 
was  confirmed  the  surveyor  was  not  required 
to  report  liis  action  to  the  court  for  confirma- 
tion, and  no  report  was  made. 

In  Chipley  v.  Farris,  45  Cal.  539,  the  pat- 
ent covered  only  a  portion  of  the  tract  de- 
scribed in  Ihedecree,  but  not  the  land  in  con- 
troversy. Plaintiff  had  no  legal  title,  be- 
cause no  patent  had  been  issued  to  liim  under 
the  decree.  The  question  as  to  the  power  of 
the  land  department  to  patent  lands  outside 
of  the  boundaries  of  the  decree  was  not  in- 
volved. Within  the  boundariesof  tlietlecree 
it  may  act.  Without  the  boundaries  it  has  no 
juiisdiction.  Furtheimore,  in  that  case  the 
descriptions  were  both  by  metes  and  l)ound8, 
and  it  is  expressly  admitted  by  respondent  in 
that  case,  in  liis  written  points,  that  if  the 
side  lines  of  llin  tract  in  controversy  were  the 
seashore  a  different  rule  would  apply.  In 
Teschemacher  v.  Thompson,  18  Cal.  11,  the 
court  assumed  that  the  grant  was  of  "a  spe- 
cific quant.ty  lying  in  an  area  of  larger  ex- 
tent." Page  24.  In  Cassidy  v.  Carr,  48  Cal. 
339,  there  was  no  conflict  between  the  decree 
and  the  patent.  The  survey  and  |iatent.  as 
the  court  said,  simply  carried  out  the  decree, 
and  were  conclusive  between  the  parties.  Of 
course,  where  "the  survey  and  patent  but 
carry  out  the  decree"  the  patent  is  conclusive 
between  the  parties.  In  none  of  the  casea 
citt  d  is  the  question  of  the  {lower  of  the  offi- 
cer to  issue  a  patent  for  land  not  embraced 
in  the  decree  considered.    It  does  not  follow 
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logically  that  becanse  the  pntent  is  conclusive 
in  all  cases  whtre  tlie  land  department  had 
jurisdictiun,  it  is  conclasive  as  to  all  lands 
lying  without  the  boundaries  of  the  decree, 
as  well  as  within  then).  The  surveyor  can- 
not incorporiite  into  the  decree  lands  not  con- 
firmed, nur  can  he  shift  on  the  surface  of  the 
earth  the  natural  boundaries, — mountains, 
bays,  or  oceans.  Tlie  presumption  always 
is,  doubtless,  that  the  metes  and  bounds  fol- 
low the  decree;  but  to  hold  that  tlie  positions 
of  the  natural  monuments  are  indisputably 
fixed  by  the  courses  and  distances  of  the  sur- 
veyor, and  approval  of  the  land-oflScers,  would 
be  placing  a  construction  upun  the  acts  of 
congress  never  intended  by  that  body,  and  not 
warranted  by  the  decisions  of  the  national 
courts.  The-land  department  has  power  to 
do  what  the  conrt  cannot  do,  viz.,  locate,  sur- 
vey, and  patent  tracts  of  land  designated  by 
the  court  within  larger  areas;  and  when  a 
ranchu  is  contlrmed  by  name  to  tix  its  bound- 
aries, but  when  the  court  itself,  in  its  de- 
cree, fixes  one  or  more  of  the  boundary  lines. 
the  department  has  no  jurisdiction  to  go  be- 
yond it.  The  distinction  l>etween  the  differ- 
ent kinds  of  grants  is  clearly  and  fully  stat- 
ed in  U.  S.  V.  McLaughlin,  127  U.  S.  42>i,  8 
Sup.  Ct.  Rep.  1177,  and  in  U.  S.  v.  Curtner, 
38  Fed.  Uep.  1.  In  Duolan  v.  Carr,  supra, 
the  court  said:  "There  is  no  question  as  to 
the  principle  that,  where  the  uflBcers  of  the 
government  have  issued  a  patent,  indue  form 
of  law,  which  on  its  face  is  sutUcient  to  con- 
vey the  title  to  the  land  described  in  it,  such 
patent  is  to  be  trt-ated  as  valid  in  actions  at 
law,  as  distinguished  from  suits  in  equity, 
subject,  however,  at  all  times,  to  the  inquiry 
whether  such  officers  had  the  lawful  author- 
ity to  make  a  conveyance  of  the  title.  But 
if  those  officers  acted  without  authority:  if 
the  land  which  they  purported  to  convey  bad 
never  b-en  within  their  control,  or  had  been 
withdrawn  from  that  control  at  the  time  they 
undertook  to  exercise  such  authority, — then 
their  act  was  void, — void  for  want  of  power 
in  them  to  act  on  the  subject-matter  of  the 
patent,  not  merely  voidable.  In  which  latter 
case,  if  the  circumstances  justilied  such  a  de- 
cree, a  direct  proceeding,  with  proper  aver- 
ments and  evidence,  would  be  required  to  es- 
tablish that  It  was  voidable,  and  should  there- 
fore be  avoided.  The  distinction  is  a  mani- 
fest one,  although  the  circumstances  that 
enter  into  itare  not  always  easily  delined.  It 
is,  nevertheless,  a  clear  distinction,  estab- 
lished by  law,  and  it  has  been  often  asserted 
in  this  court  that  even  a  patent  from  the  gov- 
ernment of  the  United  States,  issued  with  all 
the  forms  of  law,  may  be  shown  to  be  void 
by  extrinsic  evidence,  if  it  be  such  evidence 
as  by  its  nature  is  capable  of  showing  a  want 
of  authority  for  its  issue."  Under  this  and 
other  decisions,  including  many  decisions  of 
this  court,  (McLaughlin  t.  Powell,  50  Cal. 
64;  McLaughlin  v.  Held,  63  Cal.  208;  Itail- 
road  Co.  y.  McCusker,  67  Cal.  67,  7  Fac. 
Rep.  122;  Mining  Co.  v.  Oliver,  75  Cal.  194, 
16  Pac.  Rep.  780,  quoted  approvingly  in 
Wright  V.  Roseberry,  supra,)  the  evidence  of- 


fered and  admitted  was  competent,  relevant, 
and  material,  and  'fully  established  the  find- 
ings of  the  court.  The  deeds  to  Ellis,  and 
evidence  of  the  location  on  the  earth's  sur- 
face of  the  line  of  high  tide,  were  properly 
admitted. 

Now.  if  it  be  true,  as  a  matter  of  law,  that 
the  surveyor  general  had  no  power  to  include 
in  a  survey  any  land,  the  claim  to  which  was 
not  confirmed  by  the  decree  of  the  circuit 
court,  and  that  neither  the  commissioner  of 
the  land-olBce  nor  the  secretary  of  tlie  inte- 
rior had  any  power  to  direct  or  approve  such 
a  survey,  the  only  question  is,  which  of  the 
west,  uorth,  and  east  boundary  lines,  re- 
spectively shall  prevail, — those  given  in  the 
decree,  and  recited  in  the  patent,  or  those 
given  in  the  survey,  and  employed  in  the 
granting  clause  of  the  patent?  In  delennlii- 
ing  this  question,  there  is  no  violatiop  of  the 
principles  which  forbid  a  collalenil  attack 
upon  such  instruments.  There  is  lio  such 
attack.  It  becomes  simply  a  question  of  con- 
structitm.  Both  descriptions  are  upon  the 
lace  of  the  patent,  and  the  case  is  one'  in 
which  the  plaintiffs  claim  that  the  defend- 
ant's title  depends  upion  a  Ueeddusuiibing  the 
property  by  natural  boundaries,  and  also  by 
metes  and  bounds:  that  the  description  by 
metes  and  bounds  includes  land  not  included 
within  the  natural  boundaries,  and  which 
defendant  claims  to  own,  but  which  is  in 
fact  owned  by  plaintiffs;  that  their  title 
should  be  quieted  because  the  natural  and 
permanent  boundary  lines  should  prevail 
over  the  description  by  metes  and  bounds. 
A  determination  of  this  question  will  in  no 
way  affect  the  location  of  the  south  line.  By 
the  decree,  the  surveyor  was  to  fix  that 
line;  but,  if  the  surveyor  had  run  his  line 
througli  the  bay  of  San  Francisco,  and  taken  in 
lands  of  the  state  lying  below  the  high-water 
mark  on  the  eastern  shore  of  the  bay,  or  lands 
lying  in  the  foothills  of  the  county  of  Contra 
Costa,  would  it  be  contended  th.it  the  patent, 
although  reciting  the  decree  confirming  four 
leagues  on  the  peninsula  of  San  Francisco, 
with  the  bay  of  Sun  Francisco  as  the  eastern 
line  thereof,  is  c(mclusi ve  evidence,  as  iigairtst 
the  state  or  its  grantees,  of  the  right  of  the 
city  and  county  of  San  Francisco  "to  alt  the 
lands  embraced  within  the  exterior  limits  of 
the  survey,  including  tide  land  lying  below 
the  line  of  ordinary  high  tide,"  and  in  fact 
conclusive  against  everybody  as  to  all  lands 
included  in  the  survey,  wherever  located? 
If  the  plaintiff,  in  the  case  supposed,  would 
not  be  prevented  from  showing  that  the 
metes  and  bounds  included  land  l>elonging  to 
him,  not  confirmed  by  the  decree,  and  which 
the  land-oflicers  could  not  convey,  why  may 
he  not  show  the  same  thing  in  this  or  any 
other  kindred  case?  In  More  v.  Massini,  37 
Cal.  432,  the  court  said:  "The  call  for  the 
seashore  hs  the  southern  boundary  must  be 
regarded  as  the  more  deQnite  and  certain, 
and  will  prevail  over  a  call  for  a  mere  station 
and  over  the  courses  and  distances." 

But,  whether  we  consider  it  as  a  collateral 
attack,  or  a  mere  matter  of  construction,  it 


Digitized  by 


LiOogle 


272 


PACIFIC  REPORTER,  Vot.  23. 


(Cal. 


U  clear,  we  tliink,  that,  under  tbe  decisions 
of  Ihe  supreme  court  of  the  United  States  in 
Doolan  v.  Carr,  supra,  and  other  cases  tliere 
cited,  "  want  of  power  in  an  oliicer  of  tlie  land- 
otOce  to  issne  a  land  patent  may  be  sliown  in 
an  action  at  law  by  extrinsic  evidence,  al- 
though the  patent  has  been  issued  with  all 
theformsuf  law  required  for  a  patentof  pub- 
lic land."  There  were  no  errors  in  the  rul- 
ings of  the  court.  The  evidence  shows  be- 
yond doubt'  that  the  land  in  controversy  is 
outside  of  the  natuntl  boundaries  of  ttie  de- 
cree.    The  judgment  is  therefore  ufflrnaed. 

We  concur:  Wobks,  J. ;  Fox,  J. ;  Shabp- 
STBIN,  J. 

Thornton,  J.  I  concur  in  the  judgmeat, 
and  will  flle  an  opinion  hereafter. 

I  dissent:    McFarland,  J. 

(82  Cal.  122)  

Hanman  V.  McNiCELE.    (No.  12,179.) 

{Supreme  Court  of  CaHfornia.    Dec.  19,  1889.) 

Vbxdob  and  Vendee — Contbact— Impbovements 
— Action  voti  Possession. 

1.  Where  a  contract  for  tbe  sale  of  land  for 
(900,  under  whicb  possession  is  given,  fails  to 
*pecify  the  time  of  payment  further  than  to  pro- 
Tide  that  the  price  shall  be  payable  in  monthly  in- 
stallments, a  period  of  nearly  three  years  is  more 
than  a  reasonable  time  for  payment. 

2.  A  stipulation  that  Interest  is  to  be  paid  on 
overdue  installments  does  not  operate  to  extend 
the  time  tor  payment  of  the  principal. 

3.  A  tender  of  a  deed  on  payment  of  the  pur- 
chase price  and  interest,  no  mention  being  made 
of  a  payment  of  $10  when  the  contract  was  execut- 
ed, is  sulBcient,  where  defendant  does  not  object 
to  the  amount,  but  denies  that  anythini^  is  due. 

4.  Where  a  vendee  takes  possession  of  land 
QDder  a  contract  of  purchase,  and  fails  to  malce 
•ny  payment,  a  judgment  for  rents  and  profits  ac- 
cruing after  demand  by  the  vendor  for  possession, 
and  up  to  the  time  of  trial,  is  proper. 

6.  Code  Civil  Froc.  Cal.  $  741,  provides  that 
"when  damages  are  claimed  for  withholding  the 
property  recovered,  upon  which  permanent  im- 
provements have  been  made  by  a  defendant 
*  *  *  holding  under  color  of  title  adversely  to 
the  claim  of  the  plaintitT,  in  good  faith,  the  value 
of  such  improvements  must  be  allowed  as  a  set- 
off against  such  damages. "  Held,  that  defendant 
is  not  entitled  to  set  off  the  v^ue  of  his  improve- 
ments where  he  enters  under  a  contract  which 
■ays  nothing  about  his  talcing  possession,  and  is 
ejected  on  account  of  default  in  his  payments,  and 
where  tbe  improvements  are  made  by  him  before 
a  demand  for  possession,  as,  before  demand  made, 
his  possession  is  not  adverse. 

6.  An  offer  to  rescind  the  contract  before 
bringing  suit  is  not  necessary  where  defendant  is 
in  default  in  his  payments,  as  he  cannot  be  al- 
lowed to  hold  both  the  land  and  money. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Walter 
H.  Levy,  Judge. 

/.  C.  Hates,  for  appellant.  A.  H.  Lough- 
borough, for  respondent. 

Per  Curiam.  Ejectment.  Judgment  for 
plaintiff  for  possession  of  the  premises,  and 
S70  rents  and  protits.  Defendant  appeals. 
It  is  conieded  that  the  plaintiff  was  the  own- 
er on  August  29,  1883.  On  that  day  he  gave 
to  the  defendant  a  contract  in  the  following 
words,:  ".San  Francisco,  August  29,  1883, 
John  Ilannan,  party  of  the  first  part,  sold  to 
James  McNickle,  party  of  the  second  part, 


!  lots  10.  11,  12,  23,  24,  25,  in  block  160.  Out- 
side Land,  in  tbe  Han  nan  tract,  for  the  sum 
of  nine  hundred  ($9U0)  dollars,  United  States 
gold  coin,  to  be  paid  in  monthly  install- 
ments; deferred  payments  to  bear  8  per  cent. 
per  annum  until  paid.  Title  guarantied  to  be 
perfect,  and  clear  of  all  incumbrance.  John 
Hanman.  James  McNickle.  "  This  agree- 
ment, it  is  to  be  observed,  says  nothing 
about  possession.  But  it  is  in  evidence  that 
the  defendant  went  into  possession  with  the 
consent  of  the  plaintiff,  but  whether  this  con- 
sent was  verbal  or  in  writing  does  not  ap- 
pear. The  defendant  "graded  the  lots,  sunk 
a  well,  fenced  in  the  lots,  and  built  barns  and 
other  builditigs  for  a  milk  business;"  which 
improvements,  he  testifies,  cost  tiim  $1,000, 
but  which  he  states  in  his  answer  were  "of 
the  cost  and  value  of  $950. "  On  the  day  the 
writing  was  executed  the  defendant  says  he 
"paid  liim  810,  the  first  payment;"  but  noth- 
ing further  has  been  paid.  On  May  4, 1886. 
the  plaintiff  tendered  to  the  defendant  a 
sufficient  deed  of  the  property,  and  "offered 
to  deliver  said  deed  on  piiyment  of  $900  and 
interest;"  but  the  defendant  did  not  pay  any 
part  of  said  sum,  and  the  deed  was  not  de- 
livered. Tbe  plaintiff  then  served  upon  the 
defendant  a  demand  in  writing  for  the  pos- 
session of  the  property.  Upon  these  facts, 
we  think  that  the  judgment  was  right. 

1.  The  contract  does  not  fix  any  time  for 
the  payment  of  the  purchase  price.  Nothing 
can  be  gathered  from  the  statement  in  the 
contract  that  the  price  was  to  be  paid  "in 
monthly  installments,"  because  there  is 
nothing  as  to  the  amount  of  such  install- 
ments. The  most  that  can  be  said  is  that 
thera  must  be  at  least  ^two  instiiUments. 
Nor  can  the  amount  of  (he  installments  be 
inferred  from  the  statement  in  the  defend- 
ant's  testimony  that  when  the  agreement 
was  signed  he  "paid  him  $10,  tbe  first  pay- 
ment."  Aside  from  any  other  reason,  tbe 
inference  from  such  a  statement  is  too 
shadowy  to  serve  as  the  basis  for  tbe  addition 
of  a  new  term  to  the  contract.  The  defend- 
ant does  not  say  that  any  oral  agreement  was 
made  on  the  subject.  He  does  not  even  say 
that  this  first  "payment"  was  the  first  "in- 
stiillment"  under  the  contract.  The  contract 
did  not  require  any  installment  to  be  paid  in 
advance;  and  it  may  be  that  the  610  was 
paid  because  the  parties  supposed  that  it 
would  serve  to  "bind  the  bargain."  The 
proposition  that  the  payment  of  a  sum  like 
$900  was  to  be  strung  out  over  a  period  of 
seven  years  and  a  half,  in  sums  of  $10  each, 
is  one  that  requires  some  definite  evidence  to 
support  it.  The  time  not  having  been  fixed 
by  the  contract,  if  the  purchase  money  did 
not  become  due  at  once,  or  at  the  end  of  two 
months,  it  became  due  in  a  reasonable  time, 
(see  Williston  v.  Perkins,  51  Cal.  554;  Vance 
T.  Pena,  41  Cal.  686;  Luckliart  v.  Ogden.  »> 
Cat.  548;)  and  we  think  that  a  i^riod  of  near- 
ly three  years  was  more  than  a  reasonable 
time  for  the  payment  of  a  sum  like  $900. 
But  taking  the  defendant's  own  theory,  viz.. 
that  the  purchase  money  was  to  be  paid  in 
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montlily  installments  of  $10  each,  it  follows 
that  at  the  end  of  each  month  an  Installment 
became  due;  and  therefore,  at  the  time  that 
a  demand  was  made  for  possession,  there 
were  at  least  32  installments  due  and  unpaid. 
In  any  view  that  can  be  taken,  therefore,  the 
defendant  was  in  default  with  his  payments. 
He  did  not  perform  what  his  contract  i-e* 
quired  of  him;  and,  this  being  so,  the  fact 
that  he  made  valuable  improvements  does 
not  avail  him.  Such  improvements  cannot 
enable  him  to  refuse  to  perform  his  contract, 
and  yet  retain  possession  oC  the  property. 
The  performance  of  his  contract  is  an  essen> 
tial  feature  of  any  equitable  defense  on  bis 
part.  If  any  authority  were  needed  for  such 
a  plain  proposition,  it  is  to  be  found  in  some 
of  the  cases  cited  by  the  appellant  himself. 
Hicks  V.  Lovell,  64  Cal.  20;  Whittier  v. 
»tvge,  61  Cal.  241.  The  fact  that  interest 
was  to  be  paid  on  overdue  installments  does 
not  operate  to  extend  the  time  for  payment 
of  the  principal.  To  say  tint  the  defendant 
was  entitled  to  hold  the  possession  until  all 
the  installments  became  due  is  the  very  re- 
verse of  the  true  rule,  which  is  that  he  has 
no  sufScient  equity  until  he  has  paid  all  that 
are  due.  Alston  v.  Wingfield,  53  Ga.  22. 
There  is  no  question  as  to  whether  time  was 
of  the  essence  of  the  contract;  for  the  defend- 
ant does  not  oSer^to  pay  what  is  due  under 
the  contract,  but  denies  that  he  is  in  default. 

2.  This  case  is  determined  in  favor  of 
plaintiff  by  Hoffman  v.  Remnant,  72  Cal.  1, 
12  Pae.  Rep.  804,  which  is  precisely  in  point, 
and  shows  that  the  plaintiff  had  a  right  to 
recover.  See  Setibury  v,  Stewart,  22  Ala. 
207-217,  where  the  point  is  ably  discussed, 
and  the  authorities  cited.  The  plaintiff  was 
not  ciilled  on  to  rescind  the  contract,  or  re- 
turn any  part  of  the  purchase  money.  His 
right  of  recovery  is  consistent  with  the  con- 
tract. He  recovers  because  the  defendant 
was  in  default  in  paying  the  purchase  money, 
and  defendant  cannot  have  land  and  money 
both.  Railroad  Co.  v.  Mudd.  69  Cal.  585; 
Seabury  v.  Stewart,'  supra;  Hansbrough  v. 
Feck,  5  Wall.  506.  Equitable  principles  can- 
not affect  plaintiff's  rights,  since  equity  fol- 
lows the  law,  and  rules  as  the  law  rules. 

8.  It  is  argued  for  the  appellant  that  the 
tender  of  the  deed  was  ineffectual,  because,  as 
a  condition  of  its  delivery,  the  vendor  de- 
manded the  payment  of  8900  and  interest, 
which  did  not  allow  for  the  $10  which  had 
been  paid.  This  is  upon  the  theory  that  the 
making  of  the  deed  and  the  payment  of  the 
price  were  conditions  concurrent  under  the 
contract.  But,  if  we  are  right  in  the  fore- 
going position,  the  contract  had  nothing  to 
do  with  the  question  of  possession.  All  that 
can  be  claimed  to  have  lieen  necessary,  under 
this  view,  was  to  have  converted  the  posses- 
sion into  a  tortious  one  by  a  unconditional 
demand  that  it  be  restored:  and  such  a  de- 
mand was  made.  But  waiving  this,  and  as- 
suming that  the  tender  of  a  deed  was  neces- 
sary, we  think  that  what  was  done  was 
suthcient.  For  the  vendee  made  no  objection 
CD  the  score  ot  amount.  He  did  not  offer  to 
T.28p.no.5— 18 


pay  anything,  but  denies  by  his  answer  that 
anything  was  then  due.  Under  these  cir- 
cumsiauces  the  objection  to  the  tender  was 
waived. 

4.  The  judgment  for  rents  and  profits  was 
proper.  They  were  evidently  allowed  for  the 
period  commencing  with  the  demand  for  pos- 
session, and  extending  up  to  the  time  of  the 
trial.  The  evidence  shows  that  $70  was  not 
too  much  for  this  period,  and  the  finding  on 
the  subject  is  not  attacked  by  a  specification. 

The  defendant,  being  in  default  under  his 
contract,  is  not  entitled  to  set  off  the  value 
of  his  improvements.  That  is  the  rule,  in- 
dependent of  statutory  provision.  Tyler  v. 
Fickett,  75  ile.  211;  Gutlirie  v.  Holti  9  Baxt. 
527 ;  Buell  v.  Irwin.  24  Mich.  145.  The  pro- 
vision of  section  741  of  the  Code  of  Civil 
Procedure  that  the  improvements  may  be  set- 
off if  made  by  one  holding  "under  color  of 
title  adversely  to  the  claim  of  the  plaintiff, 
in  good  faith,"  applies  only  where  the  hold- 
ing is  adverse,  (Bay  v.  Pope,  18  Cal.  694;) 
and  before  the  demand  above  mentioned  the 
possession  of  the  defendant  was  not  adverse, 
(Kerns  v.  Dean,  77  Cal.  556,  19  Pac.  Rep. 
817;  Knox  v.  Hook.  12  Mass.  329;  Greeno  v. 
Munson,  9  Vt.  37;  Browning  v.  Estes,  3  Tex. 
476;  Bishop  v.  Truett,  85  Ala.  376,  5  South. 
Rep.  154.)  Judgment  and  order  appealed 
from  affirmed. 


^~^~  (82  CbI.  642) 

Connolly  e.  Hinglet.    (No.  13,487.) 
(SMpreme  Court  of  California.   Jan.  27, 1890.) 
Vendob  and  Vendee — ^Etectmekt — Equitable 

DBFENSE3. 

1.  One  who  is  in  default  in  his  payments  on  a 
contract  of  purchase  under  which  he  claims  pos- 
session, and  who  has  made  no  offer  to  pay  what  is 
due,  cannot  rely  on  the  contract  as  an  equitable 
defense  in  ejectment  by  a.  subsequent  grantee. 

2.  A  verbal  promise  by  the  owner  of  the  land, 
made  without  consideration,  to  extend  the  time  of 
payment  for  two  years  beyond  the  time  fixed  in 
the  written  contract,  is  not  an  equitable  defense  to 
an  action  of  ejectment  brought  seven  years  after 
the  expiration  of  that  period,  duringaU  of  which 
time  no  paymeata  have  been  made. 

8.  Where  the  plaintiff  has  been  In  possession 
for  seven  years,  when  defendant  enters  on  the 
land,  claiming  under  a  prior  contract  of  purchase, 
no  demand  by  plaintiff  is  necessary  to  make  de- 
fendant's possession  tortious. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  Fresno  county;  J.  B. 
Campbell,  .Judge. 

W.  D.  Tupper,  H.  H.  Welsh,  and  E.  D. 
Edioards.  for  appellant.  Geo.  A.  Nourae, 
for  respondent. 

Hatne,  C.  Ejectment.  Judgment  for 
plaintiff.  Defenilaut  appeals.  Both  parties 
claim  through  one  Cliapman.  The  defend- 
ant claims  to  be  in  possession  under  a  con- 
tract of  purchase  from  Chapman  made  in  No- 
vember, 1875.  This  contract  provided  that 
defendant  should  pay  for  the  property  the 
sum  of  $1,000,  as  follows:  8100  cash  on  the 
execution  of  said  instrument;  $750  in  60 
monthly  installments  of  $12.50  each,  payable 
on  the  1st  day  of  each  month;  and  $150  on 
the  1st  day  of  November,  1880.    Of  this  sum 
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he  paid  only  $437.50.  His  last  money  pay- 
ment was  in  1877,  and  there  was  allowed 
him  for  a  deGciency  in  fencing  a  credit  of 
925  in  1879.  These  facts  are  establislied  by 
the  findings,  which  are  susUiined  by  the  evi- 
dence.  Tlie  burden  was  cle<irly  upon  the  de- 
fendant  to  sustain  the  allegations  of  iiis  eq- 
uitable defense;  and,  having  failed  to  do  so, 
the  Bnding  was  properly  against  him.  Lev- 
iston  V.  Byan,  76  Cal.  294, 17  Pac.  Bep.  239; 
Speegle  v.  Leese,  51  Cal.  415.  In  1879  he 
removed  with  his  family  to  tlie  Sandwich 
Islands,  where  he  remained  until  1887,  when 
he  returned  to  California,  and',  after  several 
months'  sojourn  in  different  places,  re-en- 
tered upon  the  land.  The  phiintiff  claims 
under  a  deed  from  Chnpman  made  in  1880. 
He  was  in  possession  under  this  deed  from 
about  the  time  it  was  made  until  the  defend- 
ant's entry,  in  1887.  This  is  expressly  found. 
The  finding  is  not  unsup()orted  by  the  evi- 
dence, and  there  is  no  suiHcicnt  specification 
attacking  it.  It  is  apparent  tliat  the  defend- 
ant can  have  no  greater  right  against  the 
pliiintiff  than  he  has  against  Chapman.  And, 
80  far  as  tlie  possession  is  (.-oncerned,  he  has 
no  equity  against  Chapman,  because  he  was 
in  default  under  his  contract  without  excuse. 
As  was  said  in  Hannan  t.  McNickle,  ante, 
271,  (filed  December  19, 1889.)  which  is  sim- 
ilar in  principle:  "The  performance  of  his 
contract  is  an  essential  feature  of  any  equi- 
table defense  on  his  part." 

Defendant  relies,  however,  upon  an  exten- 
sion of  time.  In  1879,  being  then  in  default, 
he  asked  Chapman  for  an  extension,  and  the 
latter  replied:  "If  you  pay  me  in  two  years, 
all  right;  and,  if  you  don't  pay  me  in  two 
years,  that  will  settle  it. "  There  was  no  con- 
sideration for  this  verbal  promise;  and,  as- 
suming that  it  would  be  a  waiver  of  delay,  it 
was  not  a  valid  alteration  of  the  written  con- 
tract. Civil  Code.  §§  1607,  1608.>  Further- 
more, the  two  years  expired  in  1881.  Seven 
years  elapsed  before  the  commencement  of 
the  action;  and  the  evidence  d<)es  not  show 
that  defendant  has  paid,  or  offered  to  pay, 
anything  further  than  was  paid  before  he 
went  to  the  islands.  He  does  nut  even  offer 
by  his  answer  to  pay  what  is  due,  but  merely 
says  that  he  "has  been  willing  to  perform, 
and  has  performed,  and  has  offered  to  per- 
form, each  and  all  the  covenants  in  said  agree- 
ment on  his. part  to  be  performed;"  which 
was  by  no  raf.ans  the  ciise.  The  conveyance 
to  the  plaintiff  did  not  relieve  the  defendant 
from  his  obligation  to  comply  with  his  con- 
tract. Whether  such  conveyance  operated  in 
equity  as  an  assignment  of  the  contract  to 
plaintiff  or  not.  it  did  not  have  the  effect  of 
giving  the  defendant  the  land  without  pay- 
ment of  what  his  contract  required  of  him. 
He  was  bound  to  pay  some  one,  and  he  has 
not  paid  any  one,  or  offered  to  do  so.    This 

'Civil  Code  Cal.  §  1607,  provides:  "The  coDsid- 
eralion  of  a  contract  must  be  lawful. "  Sectioa 
I60t>  provides:  "If  any  part  of  a  single  considera- 
tion for  one  or  more  objects,  or  of  several  consid- 
erations for  a  single  object,  is  unlawful,  the  entire 
contract  is  void. " 


prevents  him  from  having  any  right  to  eq- 
uitable relief. 

Ko  demand  was  necessary  to  make  the  de- 
fendant's posse.ssion  tortious.  At  the  time  of 
the  entry  complained  uf  he  had  nut  been  in 
possession  under  the  contract  for  several 
years.  The  court  finds  that  when  he  went 
to  the  Sandwich  Islands  he  "abandoned"  pos- 
session of  the  lots.  We  are  nut  prepared  to 
say  that  this  finding  is  not  sustained  by  the 
evidence.  All  that  defendant  says  about  it  is 
that  he  "did  not  leave  the  lots  vacant,"  and 
that  he  "rented  the  property  for  a  year,  when 
I  went  away,  to  J.  II.  Palmer."  But.  if  we 
assume  that  Palmer  went  into  poss&ssion,  it 
does  not  appear  how  long  he  remidned  so. 
Waiving  this,  however,  and  assuming  in  fa- 
vor of  difendant  that  he  did  not  "ab  melon" 
the  possession,  it  sufiiciently  appears,  as  above 
stated,  that  plaintiff  was  in  possession  from 
the  time  of  tiie  deed  under  w^liirh  he  claims 
until  the  entry  of  defendant,  in  18S7.  Uiuler 
these  circumstances  it  seems  clear  that,  what- 
ever may  be  the'  rule  as  to  demand  upon  a 
vendee  in  possession  under  a  contract  of  sale, 
it  has  no  application  to  this  cause. 

A  number  of  exceptions  were  taken  dur- 
ing the  trial,  but  no  argument  is  made  in 
support  of  any  of  them,  and  con.sequently 
they  must  be  held  to  be  waived.  We  tliere- 
fore  advise  that  the  judgmeut  and  order  a^i- 
pealed  from  be  iiffirmed. 

We  concur:    Foote,  C.  ;  Vanclibf,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  altirmed. 


(83  Cal.  51) 

BaoREB  et  al. «.  Bila  et  al.    (No.  13,422.) 

(Supreme  Court  of  California.   Jan.  81, 1890.) 

Vbndob  and  Vendee— Actios  fob  Pbicb  — De- 
fects IN  Title. 

1.  Vendoes  in  possession  of  land  are  not  dis- 
charged from  paying  tha  purchase  price  by  the 
fact  that  a  former  tender  was  refused  by  the  ven- 
dors ;  and  it  is  immaterial  tvhotber  or  not  the  prioe 
was  due  at  the  time  the  tender  was  made. 

2.  The  existence  of  a  mortgage  on  the  land  In 
a  smaller  amoont  than  the  purchase  price  remain- 
ing unpaid,  to  which  mortgage  the  vendees  did  not 
object  when  the  vendors  tendered  a  deed,  and 
which  has  bccu  released  before  trial,  is  no  defense 
to  an  action  for  the  purchase  price. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walxeb  S.  Van 
DvKE,  Judge. 

Action  by  George  Bhorer  and  others  against 
Augustin  liila  and  otiiers  to  compel  the  pay- 
ment of  the  purchase  price  of  certain  land, 
and,  in  case  of  defendants'  failure  so  to  do, 
to  cancel  an  agreement  of  purchase  under 
wliich  defendants  hold  possession.  There 
was  a  decree  in  plaintiffs'  favor  and  defend- 
ants appeal. 

Lee  &  Scott,  for  appellants.  /.  M.  Murphey, 
for  respondents. 

Paterson,  J.  On  the  18th  day  of  Febru- 
ary, 1887,  the  plaintiffs  entered  into  an  agree- 
ment with  the  defendant  Bila,  by  ttte  terma 
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of  which  they  agreed  to  sell,  and  he  agreed 
to  buy,  tlie  land  In  controversy,  Tor  the  sum 
of  S3,375.  One  dollar  of  the  purchase  price 
was  paid  at  the  time  of  the  execution  of  the 
agreement,  and  the  balance  ($3,374)  was  to 
be  paid  "as  soon  as  said  second  party  shall 
receive  tlie  second  payment  on  a  certain  con- 
tract made  between  Frank  P.  Firey,  Charles 
French,  and  George  Ehorer,  parties  of  the 
first  part,  and  Augustin  Bila,  party  of  the 
second  part."  On  the  26th  of  May.  1887.  the 
defendant  Bila  tendered  to  the  plaintiffs  tlie 
balance  of  the  purchase  price,  and  demanded 
a  deed.  Defendants  allejte  in  their  counter- 
claim that  the  plaintiff  Firey,  at  tiie  time  of 
the  tender,  "In  bad  faith  refused  and  failed 
to  accept  said  money,  or  any  part  thereof,  or 
to  execute  or  deliver  said  deed,  or  any  deed 
of  said  land,  either  jointly  with  said  plaintiff 
George  Rliorer,  or  otiierwise,  and  then  and 
there  in  bad  faith  repudiated  said  contract, 
and  denied  that  he  was  obligated  in  any 
manner  thereby,  •  •  •  and  that  the  said 
George  Rliorer,  at  the  time  of  said  tender  and 
demand,  failed  to  execute  or  deliver  said 
deed,  or  any  deed  of  said  land,  to  said  Bila, 
eitlier  jointly  witli  said  Firey  or  otherwise, 
and  continued  so  to  fail  to  execute  or  deliver 
said  deed  antil  the  month  of  June,  1888." 
This  action  was  commenced  Septt-mlier  13, 
1888,  to  compel  the  defendants  to  pay  plain- 
tiffs the  balance  of  the  purchase  price,  and, 
in  case  they  fail  to  do  so,  for  a  decree  cancel- 
ing the  agreement  nnder  which  the  defend- 
ants claim,  anO  awanling  the  possession  of 
the  premises  to  plaintiffs.  It  is  alleged  in 
the  conntHr-cIaim  of  defendants  that  the  de- 
fendant Bila  took  possession  of  the  premises 
under  said  contract,  and  placed  valuable  and 
permanent  improvements  tliereun,  aggregate 
ing  in  valae  not  less  than  $300;  that  there- 
after the  defendant  Bila  entered  into  a  con- 
tract with  the  defendants  Mills  and  Arnold, 
whereby  he  agree<l  to  sell  all  of  the  land  and 
improvements  to  them  for  the  sum  of  $2,500, 
a  portion  of  which  price  was  paid;  that  on 
the  26th  day  of  May,  1887,  the  defendants 
Mills  and  Arnold  duly  tendered  to  the  plain- 
tiffs the  balance  of  the  purchase  money,  and 
demanded  tliat  said  plaintiffs  execute  and  de- 
liver to  them  a  good  and  suilicient  deed;  that 
the  plaintiffs  refused  in  litce  manner  as  they 
had  refused  to  accept  the  tender  made  by  the 
defendant  Bila;  that  plaintiffs  knew  the  de- 
fendants Mills  and  Arnold  had  purchased 
from  Bila,  and,  Bila  being  present,  consented 
that  plaintiffs  mi>;ht  convey  to  them,  (said 
Mills  and  Arnold;)  that  after  making  said 
tender,  and  on  the  same  day.  May  26,  1887, 
Bila  conveyed  to  Mills  and  Arnold.  It  was 
admitted  at  the  trial  that  the  defendants  had 
never  paid  the  balance  of  the  purchase  price, 
or  any  part  thereof;  that  on  tlie  19th  uf  April, 
1888,  the  plaintiffs  tendered  to  the  del  end- 
ants  Mills  and  Arnold  a  deed  purporting  to 
convey  in  fee-slUiple  the  re:il  estate  described 
in  the  complaint,  and  demanded  that  they  pay 
the  balance  of  the  purchase  price;  that  the 
value  of  the  rehts,  issues,  and  profits  is  equal 
to  the  valne  of  the  improvements  made  by  the 


defendant  Bila;  that  on  the  2!Hh  day  of  April, 
1886,  plaintiff  Firey  executed  and  delivered 
to  the  Pomona  Valley  Bank  a  mortgage  u|ion 
a  tract  of  land,  including  the  land  in  con- 
troversy, for  the  sum  of  $2,500,  payable  one 
year  f  nim  said  date,  with  interest  at  the  rate 
of  1  per  cent,  a  month,  and  tliat  said  mort- 
gage was  a  valid  lien  upon  the  premises  for 
the  amount  of  the  principal  sum  from  its 
date  until  February  8,  1889,  when  it  was  re- 
leased. .  At  the  trial  the  plaintiffs  tendered 
a  good  and  sufficient  deed  to  tlie  defendants, 
but  the  defendants  refused  to  accept  the  same, 
and  refused  to  pay  the  balance  of  the  pur- 
chase price;  giving  as  a  reason  that  the  plain- 
tiffs had  damaged  them,  as  set  out  in  theii 
counter-claim.  The  defendants  Mills  and 
Arnold  in  their  counter-claim  aver  that,  by 
reason  of  the  plaintiffs'  failure  to  convy, 
they  (said  defendants)  have  been  damaged  in 
the  sum  of  $9,126.  They  allege  that  at  the 
time  of  the  tender  to  plaintiffs  said  real  es- 
tate was  of  the  value  of  at  least  $12,500,  but 
that  on  the  Ist  day  of  January.  1888,  and 
subsequent  thereto,  said  real  estate  was  not, 
and  is  not  now,  worth  more  than  the  sum  of 
$3,374.  They  therefore  pray  for  judgment 
against  the  plaintiffs  for  the  sura  of  $^,126. 
The  plaintiffs  have  received  but  $1  of  the 
purcliase  price.  Tlie  defendants  not  only  re- 
fuse to  pay  the  balance  of  the  purchase  price, 
but  seek  to  recover  from  the  plaintifl's  the 
title  to  the  land,  and  also  the  sum  of  $9,126. 
Plaintiffs  had  judgment  as  prayed  for. 

By  the  terms  of  the  agre  'ment  the  balance 
of  the  purchase  price  ($3,374)  was  to  be  paid 
"as  soon  as  said  second  party  shall  receive 
the  second  payment  on  certain  contrni-t  as 
made  between  Frank  P.  Firey,  Chas.  French, 
and  George  Khorer,  parties  of  the  first  part, 
ami  AugiiHtin  Bila,  party  of  the  second  part;" 
and  it  in  admitted  that  the  St'cond  payment 
referred  to  bad  not  been  made  at  the  time  de- 
fendants tendered  to  plaintiffs  the  balance  of 
the  purchase  price,  ($3,374,)  and  demanded 
a  deed.  Under  the  strict  letter  of  the  con- 
tract, therefore,  the  tender  was  made  too 
soon  to  put  the  respondents  in  default.  Ap- 
pellants claim,  however,  that  the  words  "as 
soon  as  said  second  party  shall  receive  the 
second  payment,"  should  be  construed  to 
mean,  "not  later  than  the  time  of  said  sec- 
ond payment,"  which  would  aiilhorize  the' 
defendants  to  pay  the  balance  of  the  purchase 
price,  and  demand  a  deed  at  any  time.  But, 
whether  this  be  true  or  not,  we  deem  it  im- 
material for  ns  to  deteruiine,  in  view  of  the 
fact  that  defendants  took  possession  of  tlie 
land  under  the  contract,  and  continue  to  hold 
the  same,  and  refuse  to  pay  the  balance  of 
the  purchase  price.  A  purchaser  cannot  re- 
main in  possession  of  lands  under  a  contract, 
and  at  the  same  time  refuse  to  pay  the  pur- 
chase price.  If  the  title  fails,  or  the  vendor 
refuses  to  convey,  an  action  on  the  covenants 
of  his  deed  or  contract  will  give  him  all  the 
relief  to  which  he  is  entitled;  but  to  allow 
him  to  hold  possession,  and  at  the  same  time 
defend  against  an  action  for  the  purchase 
price,  would  enable  him  to  bold  the  land  dis- 
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charged  of  the  obligation  under  which  he  ac- 
quir«I  it.  The  rejection  of  an  offer  to  per- 
form by  one  party  to  a  contract  excuses  the 
other  party  from  performance  as  a  condition 
precedent.  The  latter  cannot  be  held  to  be 
in  default;  but  such  rejection  does  not  release 
him  from  his  obligation  to  perform,  so  long 
as  he  insists  upon  the  enforcement  of  the 
agreement  for  his  own  benefit.  He  cannot 
claim  under  the  contract,  and  at  the  same 
time  repudiate  it.  The  law  requires  him  to 
surrender  the  possession  of  the  property,  or 
prove  an  eviction  therefrom,  before  permit- 
ting the  defense  of  a  failure  of  consideration, 
or  a  suit  to  recover  the  purchase  price  or 
damages.  Cooper  v.  Pena,  21  Cal.  412; 
Ilaynes  v.  AVhite,  55  Cal.  39;  Whiltier  v. 
Stege,  61  CaL  241;  Hicks  v.  JA)\e\\,  64  Cal. 
20;  Gates  v.  McLean,  70  Cal.  42, 11  Pac.  Rep. 
489;  Hannan  v.  McNickle,  ante,  271.  (tiled 
Dec.  19,  1889;)  Kirtz  v.  Peck,  113  N.  Y.  231. 
21  N.  E.  Rep.  130;  Abbott  v.  Allen.  2  Johns. 
Ch.  519;  Wickham  v.  Evered,  4  Madd.  53; 
Younge  v.  Duncombe,  Younge.  275;  Tin- 
dal  v.  Cobham.  2  Mylne  &  K.  385;  Sugd. 
"Vend.  §§  406.  407.  "If  a  person  be  let  into 
possession  of  land  under  a  contract  for  its 
purchase,  and  no  steps  be  taken  l)y  either 
party  to  enforce  the  agreement,  it  will  be 
presumed  that  each  is  satisfied,  and  neither 
can  insist  on  lapse  of  time  as  a  bar  to  a  suit 
for  specilic  performance."  Wat.  Spec.  Perf. 
§  463;  Scarlett  v.  Hunter,  3  Jones,  £q.  84. 
So  long  as  tlie  purchaser  retains  possession, 
be  waives  all  previous  objections,  whether  of 
defect  of  title  or  delay  in  completing  it.  and 
is  t>ound  to  accept  title  according  to  the  terms 
of  the  contract,  if  offered  while  he  still  retains 
possession.  Thompson  v.  Dulles.  5  liich. 
Eq.  870.  See.  also.  Hale  v.  Wilkinson.  21 
Grat.  75;  Bellamy  v.  Kagsdale,  14  B.  Mon. 
293.  The  mortgage  for  the  sum  of  »2,500 
had  not  been  paid  off  when  Rhorer  and  Firey 
ten<lered  the  deed  to  the  appellants,  but  the 
deed  was  not  objected  to  on  that  ground,  and 
the  raortgHge  was  in  fact  released  before  the 
trial  of  the  action.  Furthermore,  the  amount 
due  on  the  mortgage  being  less  than  the  bal- 
ance of  the  purchase  price,  the  defendants 
could  have  retained  asutlicientsum  to  siitisfy 
the  mortgage  debt.  Gates  v.  McLean,  su- 
pra. Upon  the  facts  admitted  at  the  trial, 
'we  think  the  court  did  not  err  in  refusing  to 
allow  the  evidence  offered  by  defendants. 
Judgment  and  order  atUrined. 

We  concur:    Fox,  J.;  Works,  J. 


(82  Cal.  427) 

White  e.  White.    (No.  12,642.) 

(Supreme  Court  of  Calif omla.    Jan.  3,  1890.) 

Divorce —Proof  of  Marriage —Witxess — Dbpo- 
BiTiovs— Harmless  Error. 
1.  PlaintiS,  in  an  action  for  divorce  on  the 
ffround  of  adultery,  went  to  live  with  defendant  as 
Dis  housekeeper,  and  witbln  a  week  illicit  inter- 
course was  commenced  between  them,  children 
were  born  to  thorn,  and  plaintiff  tcstilled  that, 
after  the  birth  of  the  first  child,  defendant  de- 
clared that  "before  Uod  and  man  she  was  bis 
wife  under  the  laws  of  CalUoraia; "  but  defendant 


denied  this.  There  was  no  formal  marriage,  but 
defendant  sometimes  called  plaintiff  his  wife,  and 
sometimes  "madam,  "and  introduced  her  in  society 
as  his  wife.  For  about  five  years  from  the  time 
they  first  lived  together  they  were  not  i-eputed  to 
be  husband  and  wife  in  the  community,  but  they 
removed  to  another  community,  and  afterwards, 
for  20  years  or  more/they  were  uniformly  reputed 
to  be  husband  and  wile.  They  cohabited  to- 
gether, and  treated  each  other  as  man  and  wife. 
Held,  that  the  facta  were  sufficient  to  prove  a  mar- 
riage by  consent  of  the  parties.  Wobes,  J.,  dis- 
senting. 

2.  Where  the  only  evidence  of  cruelty  pleaded 
in  recrimination  Was  the  firing  of  a  pistol  by  plain- 
tiff behind  defendant  many  years  before  they  quit 
living  together,  judgment  will  not  be  reversed  for 
want  of  a  finding  on  that  issue. 

8.  Where  the  court  refuses  to  allow  portions 
of  a  deposition  of  plaintiff,  taken  before  the  trial, 
to  be  read  to  plaintiff  for  the  purpose  of  contradict- 
ing her  statements  on  the  trial,  and  afterwards  tho 
whole  deposition  Is  put  In  evidence,  an  objection 
that  defendant  was  not  allowed  to  contradict  plain- 
tiff in  such  way  cannot  be  sustained,  as  the  contra- 
dictory statements  were  all  placed  before  the  court 
when  the  deposition  was  admitted. 

4.  The  allowance  of  leading  questions  Is  no 
cause  for  reversal,  unless  the  court  manifestly 
abuses  its  discretion  in  allowing  thom. 

6.  Whore  the  court  tries  a  case,  judgment  wlU 
not  be  reversed  for  the  admission  of  irrelevant  evi- 
dence, unless  It  appears  that  the  court  relied  on  it. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  M.  A.  Ed- 
monds, Judge. 

Jarboe,  Hnrrison  <t-  OoodfelJoio  .nnd  George 
A,  Nourse.tot  appellant.  T.  I.  Bergln,  for 
respondent. 

Thornton,  J.  This  is  an  action  for  a  di- 
vorce a  vinculo  on  the  ground  of  adultery, 
brought  by  plaintiff,  Jane  White,  against  the 
defendant,  Lorenzo  E.  Wliite.  Judgment 
was  recovered  by  plaintiff.  Defendant  moved 
for  a  new  trial.  This  motion  was  denied,  and 
defendant  brings  this  appeal  from  tlie  judg- 
ment and  order.  The  defendant  denied  that 
he  was  ever  married  to  the  plaintiff.  He 
claims  that  their  relations  during  the  whole 
period  of  the  cohabitation  were  those  of  man 
and  mistress.  On  this  issue  the  court  found 
against  him.  The  court  found  the  following 
facts:  Tiie  plaintiff,  Jane  Wliite,  arrived  in 
this  state  in  the  month  of  May.  18-50.  She 
was  then  a  young  widow  of  20  or  21  years  of 
age.  witli  an  infant  of  tender  age.  In  the 
month  of  July.  1850.  the  defendant,  at  the 
city  of  San  Francisco,  engaged  the  plaintiff 
to  act  as  housekeeper  for  hiui  on  the  rancho 
San  Geronimo,  situate  in  the  county  of  Marin, 
at  a  compensation  of  $100  per  month.  In 
pursuance  of  this  engagement,  plaintiff  went 
to  tlie  place  of  defendant,  the  San  Geronimo 
ranch,  to  act  as  housekeeper,  and  did  tliere 
act  as  housekeeper  for  defendant.  Shortly 
after  the  arrival  of  plaintiff  at  the  house  of 
defendant  on  the  ranch,  defendant  had  illicit 
intercourse  with  plaintiff;  and  tliereafter,  in 
the  year  1851,  a  child  was  born,  the  fruit  of 
such  intercourse.  About  the  year  1853  an- 
other child  was  born  to  the  ]jarties.  Between 
the  birth  of  tlie  tirst  child  an>(  the  birth  of  the 
second,  the  plaintiff  and  deferidant  mutually 
agreed  to  marry,  and  did  inarpy,  each  other, 
and  did  thereafter  live  and  ctiliabit  together 
as  husband  and  wife,  and  connuued  to  do  so 
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from  that  time  cqntlnuousty  up  to  a  short  time 
before  this  action  was  begun.  The  marriage 
of  the  parties  was  not  performed  by  any 
clergyman  or  minister  of  the  law,  but  was 
assented  to  and  agreed  upon  and  entered  into 
by  and  between  llie  parties  themselves,  and 
from  that  time  to  the  commencement  of  tliis 
action  the  parties  have  ever  treated  and  Iield 
each  other  out  to  the  commuDity,  their  friends 
and  acquaintances,  as  husband  and  wife,  and 
they  have  always  been  accepted,  received,  and 
treated  as  such  by  their  friends  and  acquaint- 
ances and  the  community.  Other  children 
than  those  mentioned  were  born  to  the  par- 
ties. At  the  time  this  suit  was  begun  there 
veto  two  children  living,  the  fruits  of  tlie  in- 
tercourse between  tl»e  parties.  One  of  these 
was  adau!;hter,  named  Nellie,  born  in  March, 
1856,  and  the  other  a  son,  named  William,' 
born  in  January,  1859. 

In  regard  to  the  issue  of  the  marriage,  it 
is  clear  that  there  was  never  any  promise  to 
marry  made  between  the  parties,  either  by 
present  words,  (per  verba  de  prceaenti,)  or  by 
-words  in  the  future,  {per  verba  defuturo.). 
But  it  is  urged  on  behalf  of  plaintifF  that  the 
evidence  shows  cohabitation  and  repute  sufii- 
cient  to  establish  a  miirriage.  Such  seems  to 
have  been  the  view  of  the  case  taken  by  the 
court  below.  That  a  marriage  may  be  in- 
ferred from  cohabitation  seems  to  be  the  set- 
tled law  of  most  countries.  The  law  of  Scot- 
land is  set  forth,  and  the  cases  on  this  sub- 
ject are  collected  and  commented  on,  by  a 
learned  and  distinguished  writer,  Patrick 
Fraser,  LL.D.,  in  bis  able  work  on  the  law 
of  Scotland  regarding  the  relation  of  husband 
and  wife.  See  chapiter  8  of  Fraser's  "Hus- 
band and  Wife"  of  the  work  above  referred 
to.  The  law  is  thus  stated  in  the  initial 
sentence  of  the  chapter  just  referred  to:  "If 
a  man  and  a  woman  cohabit  together  as  hus- 
band and  wife,  and  are  held  and  reputed  by 
their  neighbors  and  friends  as  married  per- 
sons, they  are  presumed  to  have  entered  into 
marriage. "  Tlie  learned  author  adds  to  the 
above,  by  way  of  explanation,  that  "cohalnt- 
ation  and  repute  do  not  make  marriage. 
They  are  merely  items  of  evidence  from  which 
it  may  be  inferred  tliat  a  marriage  had  been 
entered  into."  The  facts  in  evidence  must 
be  such  as  to  justify  the  inference  that  mat- 
rimonial consent  had  been  interchanged  be- 
tween the  parties,  for  the  matrimonial  con- 
tract is  formed  by  consent,  and  consent  alone. 
See  1  Fras.  Hush.  &  Wife,  399.  Lord  Cran- 
WOBTH,  in  his  judgment  in  the  case  of 
Campbell  v.  Campbell,  (a  Scotch  appeal  case,) 
L..  R.  1  H.  L.  Sa  200,  201,  thus  expresses 
himself  on  this  subject:  "Marriage  can  only 
exist  as  the  result  of  mutual  agreement.  The 
conduct  of  tlie  parties,  and  of  their  friends 
and  neighbors,  in  other  words,  babite  and  re- 
pute, may  afford  strong,  and  in  Scotland, 
attending  to  the  laws  of  marriage  there  ex- 
isting, unanswerable,  evidence  that  at  some 
unascertained  time  a  mutual  agreement  to 
marry  was  entered  into  by  the  parties  passing 
as  man  and  wife.  I  cannot,  however,  think 
it  correct  to  say  that  habite  and  repute  in  any 


I  case  make  the  marriage;  v  «  *  but  I 
prefer  to  say  that  habite  and  repute  afford, 
by  the  law  of  Scotland,  as,  indeed,  of  all 
cou  n tries,  evidence  of  marriage  always  strong, 
and  in  Scotland,  unless  met  by  counter-evi- 
dence, generally  conclusive."  Lord  West- 
bury  observes,  in  the  same  case,  as  follows: 
"Exception  may  possibly  be  taken  to  some 
few  words  occurring  in  one  of  the  judgments 
[referring  to  a  judgment  in  the  court  below] 
which  represents  cohabitation  with  habit  and 
repute  as  a  mode  of  contracting  marriage. 
Perhaps  it  may  not  be  strictly  correct  'o  say 
that  it  is  a  mode  of  contracting  marriage.  It 
is  rather  a  mode  of  making  manifest  lo  the 
world  that  tacit  consent  which  the  law  will 
infer  to  have  been  already  interchanged.  If 
I  were  to  express  what  I  collect  from  the  dif- 
ferent opinions  on  the  subject,  I  should 
rather  be  inclined  to  express  the  rule  in  the 
following  language:  That  cohabitation  as 
husband  and  wife  is  a  manifestation  of  the 
parties  having  consented  to  contract  that  re- 
lation inter  se.  It  is  holding  forth  to  the 
world,  by  the  manner  of  daily  life,  by  con- 
duct, demeanor,  and  habit,  that  the  roan  and 
woman  who  live  together  have  agreed  to  take 
each  other  in  marria<;e,  and  to  stand  in  the 
mutual  relation  of  husband  and  wife;  and 
when  credit  is  given  by  those  among  whom 
they  live,  by  their  relatives,  neighbors,  friends, 
and  acquaintances,  to  these  representations^ 
and  this  continued  conduct,  then  habit'  and 
repute  arise,  and  attend  upon  the  cohabita>^ 
tion.  The  parties  are  bolden  and  reputed  to 
be  husband  and  wife:  and  the  law  of  Scot- 
land accepts  this  combination  of  circumstan- 
ces as  evidence  that  consent  to  marry  has 
been  lawfully  interchanged.  Probably,  there- 
fore, in  the  correct  expression  of  the  law,  it 
would  be  more  proper  to  say  that  cohabita- 
tion, with  habit  and  repute,  is  n  mode  of 
proving  the  fact  of  marriage ;  rather,  a  mode 
of  contracting  marriage."  Id.  211.  To  the 
same  effect  is  the  opinion  of  Lord  Mokcreiff 
in  Lapsley  v.  G.rierson,  8  Ct.  Sess.  Cas.  (2d 
Series,)  61,  and  in  Lowrle  v.  Mercer,  2  Ct. 
Sess.  (2d  Series,)  966.  The  same  rule  is 
recognized  -by  the  law  of  England.  See 
Goodman  v.  Goodman,  28  Law  J.  Ch.  745; 
Plunkett  V.  Sharpe,  1  Lee.  Ecc.  441 ;  Bond  v. 
Bond,  2  Lee,  Ecc.  45;  Diddear  v.  Faucit,  3 
Phillim.  Ecc.  580;  Hervey  v.  Hervey.  2  W.  Bl. 
877.  See  Starkie,  Ev.  (4th  Ed.)  45,  where  the 
doctrine  is  explained.  The  observations  of 
Starkie  are  quoted  in  1  Fras.  Husb.  &  Wife, 
397.  See,  also,  remarks  of  Lord  Cranworth 
in  L.  R.  1 H.  L.  Sc.l99. 200.  Fraser  states  that 
the  rule  is  acknowledged  to  a  limited  extent 
in  Code  Civil  of  France,  in  relation  to  the 
legitimacy  of  children.  Fras.  Ilusb.  &  Wife, 
397.  398. 

The  proof  of  marriage  by  cohabitation  and 
repute  has  been  recognized  in  many  ctises  in 
the  United  States;  as  in  Fenton  v.  Heed,  4 
Johns.  52;  Clayton  v,  Wardell,  4  N.  Y.  230; 
Jones  V.  Hunter,  2  La.  Ann.  2.54;  Bariium 
V.  Barnum,  42  Md.  251;  Cargile  v.  Wood,  63 
Mo.  501;  Foster  V.  Hawley,  8  Hun,  68;  Bick- 
ing's  Appeal,  2  Brewst.  202;  Purcell  y.  Pur- 
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cell,  4  Hen.  &  M.  512;  Brinkley  v.  Brinkley, 
50  N.  Y.  197,  198;  Hynes  v.  McDermott,  10 
Daly.  428,  82  N.  Y.  46.  91  N,  Y.  451;  Badger 
V.  Badcer.  88  N.  Y,  654;  Van  Tuyl  v.  Van 
Tuyl,  57  Barb.  237;  Rose  v.  Clark,  8  Paige, 
580-582.  Tiiat  a  niarriiige  in  this  state  may 
be  established  per  verba  in  prasentl,  or  by 
a  contract  per  verba  de  futnro,  cum  subse- 
quente  copula,  was  recognized  in  Estate  of 
McCausland,  52  CaL  577.  The  contract 
characterized  as  entered  into  per  verba  de 
futnro  is  only  evidence  of  marriage  as  prov- 
ing  the  requisite  matrimonial  consent.  Such 
consent  is  essential  to  every  marriage,  (1  Fras. 
Husb.  &  Wife.  415;)  and,  prior  to  the  adop- 
tion pf  the  Civil  Code  in  this  state,  consent 
alone  constituted  maiTiage.  The  law  at  that 
time  was  correctly  expressed  by  the  Latin 
words,  "co7»*«i*us  n<m  concubitus  facit  nup- 
tias. "  As  cohaliitation  and  repute  are  only 
a  mode  of  proving  the  required  consent,  and 
thus  establishing  marriage,  there  is  no  rea- 
son why  the  rules  above  stated  regarding  co- 
habitation and  repute  did  not  obtain  in  this 
state  (luring  the  gn-ater  part  of  the  period  of 
the  cohabitation  of  the  parties  to  this  action. 
The  evidence  in  this  case  plainly  shows, 
and  it  is  so  found,  that  the  intercourse  be- 
tween the  parties  was  in  its  beginning  illicit 
and  meretricious,  and  it  is  contended  (1)  that 
it  is  presumed  to  continue  illicit  and  mere- 
tricious until  such  presumption  is  overcome 
by  distinct  proof  -of  marriage;  and  (2)  that 
mere  continued  cohabitation  and  reputation 
of  marriage  create  no  presumption  of  a  sub- 
sequent marriage  in  such  case.  With  regard 
to  this  contention,  we  think  it  may  be  con- 
sidered as  sound  and  settled  law  that  as  re- 
gards the  cohabitation  of  a  man  anil  woman, 
not  shown  to  have  been  in  its  origin  illicit, 
the  presumption  is  that  it  is  lawful.  Per 
Lord  Eldon  in  Cunningham  v.  Cunningham. 
2  Dow.  482;  ))er  Lord  Uedesdale  in  same 
case.  The  law  always  presumes,  in  the  ab- 
sence of  proof  to  the  contrary,  that  the  eon- 
duct  of  men  is  lawful,  and  in  accordance  with 
the  rules  of  morality.  Lapsley  v.  Grierson, 
1 H.  L.  Cas.498.  But  when  the  intercourse  was 
illicit  from  the  beginning,  in  the  absence  of 
evidence  from  which  a  change  to  the  matri- 
monial relation  may  be  inferred,  it  is  pre- 
sumed to  continue.  The  state  of  illicit  in- 
tercourse is  presumed  to  continue  until  the 
evidence  shows  that  the  intercourse  of  the 
parties  has  become  matrimonial.  The  above, 
we'think,  is  the  meaning  and  extent  of  the 
decision  in  the  case  of  Cunninghiim  v.  Cun- 
ningham, (known  as  the  "Balbougie  Citse,") 
above  cited.  No  greater  change  titan  that 
above  indicated  is  required.  There  are  some 
expressions  in  opinions  in  the  cases  of  Cun- 
ningham V.  Cunningham  and  Lapsley  v. 
Grierson  which  seem  to  go  further.  Jiuton  a 
particular  examination  of  the  above  cases  it 
is  manifest  that  the  learned  court  that  decid- 
ed those  cases  did  not  intend  to  hold  that  in 
the  case  where  the  intercourse  in  its  incep- 
tion was  illicit,  that  that  circumstance  pre- 
vented the  establishment  of  the  marriage 
ttatiis  by  the  sulMequent  conduct  of  the  jiar- 


ties,  showing  a  general,. undivided,  and  uni- 
form habit  and  repute  that  they  had  inter- 
changed the  requisite  matrimonial  consent. 
In  each  of  these  ciises  the  whole  facts  as  to 
the  lives  and  conduct  of  the  parties  were  ex- 
amined to  see  if  they  did  not  prove  a  marri- 
age by  habit  and  repute,  and  it  was  held  in- 
sufficient because  the  i-epute  was  not  general 
and  uniform,  but  singular  and  divided.  Tiie 
opinions  in  the  cases  above  referred  to  were 
examined  in  Campl)ell  v.  Campbell,  (known 
as  the'"lireadHlbane  Case,")  L.  U.  1  H.  L. 
Sc.  182,  and  the  language  of  the  opinions  in 
them  explained;  and  the  conclusion  there 
reached  was  that,  though  the  connection  was 
in  its  beginning  illicit,  yet  the  subsequent 
conduct  of  the  parties  might  be  such  as  to 
•give  satisfactory  proof,  by  habit  and  repute, 
that  the  married  status  had  been  assumed. 
Three  eminent  law  lords  discussed  the  ques- 
tion, and  reached  tlieconcltis.oii  above  stated. 
In  the  Breadulbane  Case  the  cuntruversy  arose 
as  to  the  legitimacy  of  a  son  of  James  Camp- 
bell, who  eloped  with  the  wife  of  one  Ludlow 
in  1780  or  178L  Ludlow  died  in  1784.  Up 
to  that  time  no  marriage  could  take  place. 
The  court  held  that  the  evidence  proved  that 
after  that  time,  and  during  the  life  of  .lames 
Campbell,  the  habit  and  repute  w^vs  all  uni- 
form and  undivided,  and  established  a  marri- 
age t>etween  Campbell  and  the  former  wife 
of  Ludlow. 

The  change  mnst  be  such  as  is  above 
pointed  out  This  must  be  so  when  the  con- 
nection in  its  origin  is  illicit,  and  there  is  no 
impediment  to  the  marriage.  There  was 
none  in  this  case,  nor  in  the  Balbougie  Case. 
In  the  case  before  us,  as  in  the  Baibou/ie. 
there  was  merely  illicit  cohabitation.  Sure- 
ly, there  must  be  a  change  from  mere  illicit 
cohal)itation,  era  marriage  cannot  be  said  to 
be  proved,  since  illicit  cohabitation  cannot 
establish  a  marriage.  There  roust  be  a 
change  operated  by  a  cohabitation  wliich  the 
law  regards  as  illicit;  and  such  change  may 
be  operated  by  cohabitation  and  reputation. 
In  the  case  of  I^apsley  v.  Grierson,  an<l  in  the. 
Breadaibane  Case,  where  the  connection  be- 
gan, one  of  the  parties,  the  woman,  had  a 
husband  living.  In  the  Breadaibane  Case, 
the  marriage  was  not  contended  for  during 
the  life-time  of  Ludlow,  the  husband.  He 
died  in  1784,  and  tiie  parties  continued  to  co- 
habit from  that  time  until  the  death  of  James 
Campbell,  in  180t>:  and  during  this  period, 
from  the  death  of  Ludlow  to  the  death  of 
Campbell,  and  undoubtedly  from  1798  to 
1806,  the  woman.  Eliza  Marie  Blanchard,  was 
received  and  treated  as  his  wife  by  his  fam- 
ily and  friends  and  all  their  acquaintances. 
There  was  evidence  in  the  Breadaibane  Case 
tending  to  show  that  there  had  been  a  formal 
marriage  celebrated  in  1781  or  1782,  and 
some  evidence  that  Eliza  Marie  Blanchard 
was  recognized  by  Campbell's  family  as  his 
wife;  and  it  was  in  regard  to  this  it  was  ar- 
gued that  there  was  a  change.  It  was  said 
that  Campbell  was  deceiving  his  family  and 
friends  by  passing  the  woman  off  as  being 
bis  wife,  and  leading  his  relatives  and  friendi 
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to  believe  that  she  was  bis  wife.  It  whs 
said  that  this  system  of  deception  continued 
during  the  entire  period  of  the  cohHbitHtioii  of 
Campbell  with  the  woman;  and  on  this  it  whs 
argued  thiit,  as  there  was  no  change  in  this 
system  of  deception,  there  was  no  evidence 
which  operated  a  change,  and  sliowed  cobubi- 
tntion  and  repute,  and  therefore  no  marriage 
was  proven.  It  was  in  thus  regarding  tlie  case, 
or  in  regarding  the  conduct  of  the  parties  as 
the  same,  whether  before  or  after  the  death 
of  Ludlow,  that  it  is  stated  in  tlie  head-note 
that  the  couit  held  that  tlie  change  in  the 
charaiter  of  the  connection  from  adulterous  to 
matrimonial  neeil  not  ho  indicated  by  any 
pnblic  act,  or  by  any  observable  change  in 
the  outward  demonstration.  It  cannot  be 
seen  how  such  a  proposition  can  be  true,  un- 
less the  public  acts  and  outward  demonstra- 
tions were  the  same  before  as  after  the  re- 
moval of  the  impediment  to  the  marriage  by 
the  death  of  Ludlow.  If  the  conduct  of  the 
parties,  and  their  treatment  and  reception  by 
their  friends  and  relatives,  had  been  sut-h  be- 
fore the  death  of  Ludlow  as  would,  but  for 
Ludlow's  being  alive,  have  shown  a  sulBcient 
habit  and  repute  to  evidence  marriage,  the 
continuance  without  change  of  the  same  con- 
duct, reception,  and  treatment  after  Ludlow 
had  died  might  also  prove  a  marriage  Ix^tween 
the  parties.  In  this  view,  what  is  stated  in 
the  head-note  is  correct,  and  only  in  this 
view;  for,  if  the  conduct  and  treatment  and 
reception  of  the  parties  before  the  deatli  of 
Ludiow  had  not  shown  cohabitation  and  re- 
pute, ttien,  necessarily, after  Ludlow's  death, 
there  must  have  been  a  change  in  the  con- 
duct, treatment,  and  reception  of  the  parties 
to  have  evidenced  a  cohab.tation  and  repute 
which  would  establish  a  maniiige.  We  do 
not  think  that  the  court  laid  down  the  pro- 
position announced  in  the  head-note  above 
referred  to;  for  tJie  opinions  of  the  judges  do 
show  that  there  were  public  acts  and  out- 
ward demonstrations  of  parties  from  which 
habit  and  repute  could  have  been  inferred. 
This  is  plain  from  the  lord  chancellor's  opin- 
ion; for  after  saying  that,  taking  the  rule  to 
be  settled  by  the  case  of  Cunningham  v.  Cun- 
ningham that  an  illicit  connection  at  the  be- 
ginning can  only  be  changed  in  character  by 
some  undoubted  and  open  act  of  the  parties, 
he  proceeds  to  consider  whether  the  circum- 
stances of  the  case  before  him  were  not 
sufficient  to  establish  a  marriage  between 
James  Campl>ell  and  Eliza  Marie  Blanchard, 
and  concludes  that  they  did.  To  the  same 
effect  is  the  argument  of  the  other  learned 
judges.  Lords  Cranwoeth  and  Wissx- 
BORY.  That  they  do  find  in  the  evidence 
uncontradicted  atid  open  acts  of  the  parties 
which  show  cohabitiition  and  repute,  and  a 
marriage  will  be  plainly  seen  on  a  perusal  of 
the  discussions  of  the  evidence  in  the  case  by 
the  learned  law  lords.  It  cannot  bH  percei  ved 
bow  repute  can  be  established  in  such  a  case, 
except  by  the  open,  undisguised,  and  un- 
doubted acts  of  the  parties  which  are  visible 
to  outsiders.  As  reputation  is  no  more  than 
hearsay  derived  from  those  who  had  means 


of  knowing  the  fact.  (1  Starkie,  Ev.  4th  Ed. 
p.  40,)  bow  can  the  means  of  knowledge  be  de- 
rived from  anything  other  than  the  acts  uf 
the  parties,  and  how  can  anything  be  known 
by  others  from  the  acts  of  the  parlies,  unless 
they  are  open  and  visible? 

There  are  many  cases  in  which  it  is  held 
that,  when  the  connection  l>etwe«n  the  par- 
ties is  illicit,  the  presumption  will  be  that 
the  relation  continues  as  it  began.  Floyd  v. 
Calvert,  53  Miss.  40,  46;  Bundle  v.  Pegnim, 
49  Miss.  756;  Badger  v.  Badger,  88  N.  T. 
546;  Barnum  v.  Bamum,  42  Md.  297:  Fos- 
ter V.  Hawley,  8  Hun,  68;  per  Lord  Camp- 
bell  in  Queen  v.  Millis,  10  Clark  &  F.  749; 
Hunt's  Appeal,  86  Pa.  St.  294;  Physick's  Es- 
tate, 2  Brewst.  179:  Williams  v.  Williams,  46 
Wis.  478,  1  N.  W.  Rep.  98;  Dysart  IVerage 
Case,  L.  B.  6  App.  Cas.  639,  per  Ix)rd  Wat-- 
60N.  It  is  a  disputed  question  whether  the 
presumption  here  referred  to  is  one  of  law 
or  fact.  The  decisions  leave  it  in  doul<t.  In 
Cargile  v.  Wood,  63  Mo.  511-514,  an  instruc- 
tion in  which  it  was  stated  that  the  pre.sunip- 
tion  w.is  one  of  law  was'a|iproved.  In  State 
T.  Worthincham,  23  Minn.  536,  it  is  held 
not  to  be  a  presumption  of  law,  but  one  of 
fact.  We  tlnd  but  one  case  (Cnririle  v. 
Wood,  supra)  where  it  is  held  distinctly  a 
presumption  of  law.  Bishop,  in  bis  work 
on  Marriage  and  Divorce,  says  it  is  a 
presumption  of  fact.  See  1  Bisli.  Mar.  & 
Div.  g§  606.  607a,  509,  613.  Certainly  a 
condition  of  things  once  existing  is  presumed 
to  continue.  Eames  v.  Karnes,  41  N.  H.  177. 
The  distinction  between  a  pn-sumption  of 
law  and  one  of  tact,  or  an  inference  from 
facts,  (Code  Civil  Proc.  §  1958)  is  sometimes 
very  thin;  but,  treating  the  question  arising 
on  the  testimony  here  as  one  of  fact,  it  is 
tmth  logical  and  just  to  hold  that  a  connec- 
tion, illicit  in  Its  ori<!in,  will  be  presumed  to 
continue  to  be  so  until  some  change  is  estab- 
lisheil  by  evidence.  Whatever  I*  the  char- 
acter of  the  presumption,  "  it  cedes  to  a  con- 
trary probation."  In  fact,  it  is  not  necessa- 
ry to  decide  here  whether  the  presumption  is 
one  of  law  or  of  fact,  for  in  either  case  it  is 
rebuttable.  We  think  it  may  be  safely  held 
that  the  law  will  presume  intercourse  from 
cohabitation,  and,  where  the  illicit  cohabita- 
tion continues,  that  the  law  will  presume  il- 
licit intercourse.  It  seems  to  be  well  settled 
that  the  repute  which,  with  cohabiiatiun, 
will  be  proof  of  marriage  must  be  uniform 
and  general,  not  divided.and  singular.  Cun- 
ningham V.  Cunningham,  2  Dow,  482;  Jones 
v.  Hunter,  '2  I^a.  Ann.  254;  Hamilton  v. 
Hamilton,  1  Bell,  App.  Cas.  736. 9  Clark  &  P. 
327;  Com.  v.  Stump,  53  Pa.  St.  132:  Bar- 
num V.  Barnum,  42  Md.  297.  If  repute 
lacks  uniformity  and  is  divided,  then  such  re- 
pute cannot  prove  a  marriage.  Let  us  look 
to  the  evidence  hereon  this  matter  of  repute. 
It  should  be  stated  here  that  a  change  from 
illicit  to  licit  or  matrimonial  relations  may 
occur,  and  be  satisfactorily  established,  al- 
though the  precise  time  or  occasion  cannot 
be  clearly  ascertained.  Badger  v.  Badger, 
88  N.  Y.  554;  Caujolle  v.  Ferrie.  23  i!(.  Y. 
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90.  '  Such  seems  to  have  been  the  opinion  of 
the  judges  who (fecided  the  Breadalbane  Case. 
We  pi'oceed  to  the  consideration  of  the  evi- 
dence of  tliis  case. 

Tlie  testimony  shows  that  the  connection 
between  thephiintiS  and  defendant  began  in 
1850.  The  parties  were  then  living  on  the 
San  Geronimo  ranch,  in  Marin  county.  Tlie 
defendant  carae  from  that  place  to  San  Fran- 
cisco in  July,  1850,  wliere  defendant  met 
plaintiff,  an^,  after  an  acquaintance  of  not 
more  than  a  week,  be  engaged  her  to  go  and 
live  with  him  on  the  ranch  as  housekeeper. 
She  was  a  young  widow,  with  one  child,  and 
had  come  to  San  Franci'aco  from  Australia. 
The  defendant  was  about  the  same  age.  She 
went  over  to  the  ranch  with  him  in  the 
month  mentioned  above.  The  liouse  occu- 
pied by  the  parties  tlicre  had  two  rooms,  one 
of  which  was  used  as  a  kitchen.  The  de- 
fendant slept  in  the  kitchen,  and  the  other 
room  was  given  up  to  plaintiff.  The  illicit 
intercourse  commenced  within  a  week  after 
plaintiff  reached  the  ranch,  and  continued  for 
a  period  which  cannot  be  definitely  desig- 
nated. In  1882  the  defendant  quit  living 
with  plaintiff.  In  1851  a  cliild,  the  fruit  of 
the  intercourse  of  the  parties,  was  born. 
Another  was  born  in  1853.  A  third  child 
was  born  atCorte  Madera,  in  Marin  county, 
and  a  fourth  at  Fetaluma  in  January,  1859. 
The  plaintiff  testifies  tliat  she  was  his  wife 
from  the  besinninsr;  that  aft<>r  the  birth  of 
the  first  child  defendant  said  to  her  that  before 
God  and  man  she  was  his  wife,  under  the 
Jaws  of  California.  Defendant  denies  that 
he  ever  said  so.  There  was  never  any  formal 
ceremonial  marriage  between  them.  In  a  dep- 
osition, which  appears  in  the  record,  the  fol- 
lowing question  was  put  to  her  by  counsel 
for  defendant:  "Then,  what  I  understand 
you  to  say  is  that  the  way  that  you  became 
his  wife  was  by  sleeping  with  him  and  being 
called  wife  by  him  in  the  presence  of  others?" 
to  which  she  answered:  "Yes,  sir."  She 
subsequently  added  to  this:  "In  society, 
what  little  we  go,  he  has  always  called  me 
his  wife."  She  states  that  White  introduced 
her  to  his  acquaintances  as  his  wife.  De- 
fendant admits  that  he  did  at  times,  after  the 
birth  of  his  daughter  Nellie,  in  1856,  intro- 
duce her  as  his  wife.  That  he  did  so  when 
lie  found  himself  in  a  position  that  he  had  to 
say  something.  When  she  was  with  him, 
and  he  had  to  say  somettiing  for  the  protection 
of  his  children,  be  had  introduce<l  her  as  his 
wife.  That  he  sought  no  opportunity  to  do 
so,  and  had  not  gone  into  society  with  her. 
The  plaintiff  states  that  he  introduced  her  to 
his  father  and  mother  as  his  wife.  Defend- 
ant testifled  that  he  made  them  acquainted 
some  way, — he  could  not  tell  how ;  tliat  he 
treated  plaintiff  well;  that  they  were  living 
together,  and  he  left  his  parents  to  infer  the 
relation  between  them.  Mrs.  li.  F.  White, 
mother  of  defendant,  testified  on  this  point. 
She  and  her  husband  (father  of  defendant) 
came  to  this  state  from  Kew  York  at  defend- 
ant's expense.  They  lived  in  defendant's 
borne  for  some  months  when  he  kept  an  hotel 


at  Albion,  in  Mendocino  county,  arriving 
there  in  1866.  A  daughter  came  with  them. 
The  mother  testifies  tiiat  the  defendant  in- 
troduced plaintiff  as  "the  madam,"  and  that 
she  supposed  that  she  was  his  wife,  and 
treiited  her  as  his  wife.  The  daughter  (de- 
fendant's sister)  testifies  substantially  to  the 
same  effect.  She  does  not  remember  who  in* 
troduced  her  to  the  plaintiff,  or  how  she  was 
introduced.  She  supposed  plaintiff  was  his 
wife;  that  they  lived  together  as  husband 
and  wife;  and  she  further  states  that  the 
plaintiff  was  received  and  treated  by  her 
father  and  mother  and  her  relatives  as  the 
wife  of  defendant.  She  further  states  that 
she  did  not  remember  that  she  ever  heard  de- 
fendant address  plaintiff  as  his  wife.  Head- 
dressed  her  as  "Jane"  or  "Madam."  This 
evidence  shows  that  he  sometimes  called  her 
"wife,"  On  the  point  whether  the  parties 
were  reputed  to  be  husband  and  wife  during 
the  period  of  their  connection,  the  evidence 
in  regard  to  the  period  extending  from  1850 
to  1855  or  1856  shows  a  divided  repute;  the 
evidence  that  plaintiff  was  the  mistress  of 
defendant,  and  not  his  wife,  greatly  prepon- 
derating. This  appears  from  the  testimony 
of  Dickenson,  Taylor,  Cnrran,  Clingan,  and 
Moulthrop.  The  evidences  of  the  witnesses 
above  mehtioned  is  all  one  way  as  to  the  re- 
pute during  the  period  just  mentioned.  The 
only  contrary  evidence,  which  is  of  small 
consequence,  comes  from  the  witness  Clin-- 
gan,  that  the  women  around  Corte  Madera 
called  her  Mrs.  White.  There  was  no  other 
repute  than  the  above  during  the  time  they 
lived  in  Marin  county,  from  which  they  re- 
moved to  Mendocino  county  in  the  spring  of 
1858,  at  which  time  they  went  to  lAng 
Kidge,  in  that  county.  From  this  place  they 
removed  to  Albion,  in  the  same  county,  in 
September  or  October,  1861,  where  they  re- 
mained until  October,  1868,  when,  in  the 
month  just  named,  they  came  to  San  Fran- 
cisco, and  have  resided  there  together  until 
August,  1882,  when  the  defendant  quit  liv- 
ing with  plaintiff.  After  the  parties  re- 
moved to  Long  liidge,  in  the  spring  of  1868, 
we  hear  nuthing  of  any  reputation  that  they 
were  living  together  as  man  and  mistress. 

We  rarely  collate  the  evidence  in  regard  to 
its  sufiiciency  to  justify  the  decision,  but  we 
propose  to  do  so  in  this  case,  by  giving  the 
substance  of  the  testimony  of  each  Witness 
bearing  on  the  point.  A.  W.  McPherson 
knew  the  parties  as  Mr.  and  Mr8.White  front 
1861.  They  addressed  each  other  as  Mr.  and 
Mrs.  White.  They  were  Introduced  to  him 
as  Mr.  and  Mrs.  White.  H.  H.  Hundley  has 
known  the  parties  since  1866.  They  were 
commonly  known  as  Mr.  and  Mrs.  White.  • 
Has  known  the  children  during  the  same 
period  by  the  names  William  White  and  Nel- 
lie White.  Patrick  Cleary  has  known  the 
parties  since  1862.  Recollects  one  time  they 
visited  his  family.  May  have  visited  his 
family  other  times.  When  they  made  tliis^ 
visit  he  lived  in  the  city,  and  they  lived  at 
Albion.  He  visited  them  as  Mr.  and  Mrs. 
White.    They  behaved  towards  each  other  as 
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any  other  man  and  wife  behaved.  Never 
heard  anything  to  the  contrary,  except  a 
rumor  about  two  years  ago.  (This  would  be 
about  the  time  of  the  separation  of  the  piir- 
ties,  which  was  in  August,  1882.  The  wit- 
ness gave  bis  evidence  at  tlie  trial,  whicli 
toolE  place  in  December,  1884.)  Thomas  Pol- 
lard has  knowudefendant  about  2U years,  and 
plaintiff  14  or  15  years.  They  are  known  as 
Mr.  and  Airs.  White.  Have  known  the  chil- 
dren about  14  years.  They  go  by  the  name 
of  White.  He  was  asked  to  state  to  the  court 
how  the  plaintiff  and  defendant  have  been 
commonly  reputed, — as  husband  and  wife,  or 
othervvise;  to  which  bis  reply  was:  "I  never 
knew  anything  to  the  contrary  till  recently." 
This  witness  stated  that  be  lived  with  his 
family  in  this  city,  right  across  from  White; 
that  White  never  took  plaintiff  to  visit  his 
(witness')  family  at  bis  house;  that  he  has 
"no  direct  knowledge  of  White's  ever  taking 
her  into  any  company  to  visit  the  neighbors, 
or  anything  of  the  sort."  Greorge  M.  bmith 
stated  that  lie  had  known  White  since  1861. 
Had  known  the  plaintiff  since  1862  or  1863. 
Knew  them  as  Mr.  and  Mrs.  White.  They 
had  two  children.  He  knew  them  by  Uie 
names  Nellie  and  Willie  White.  Has  heard  de- 
fendant address  plaintiff  as  "  Madam. "  Could 
not  swear  that  be  had  heard  White  Ciill  her 
"wife"  or  "Mrs.  White"  in  speaking  to  or  of 
her.  The  next  witness  was  Mrs.  Smith,  the 
wife  of  the  former  witness.  She  met  the 
plaintiff  about  20  years  ago  (this  testimony 
was,  given  on  the  trial,  in  December,  1884,) 
and  Mr.  White  about  22  or  23  years  ago. 
She  met  them  at  Albion,  in  Mendocino  coun- 
ty. She  lived  near  them.  Knew  tlie  chil- 
dren Nellie  and  Willie.  Sometimes  she  had 
seen  plaintiff  and  defendant  half  a  dozen 
times  a  day, — sometimes  more;  sometimes 
less.  So  far  as  she  knew,  they  were  known 
at  Albion  as  Mr.  and  Mrs.  White.  She  had 
heard  the  defendant  call  the  plaintiff  "the 
madam,"  "my  wife,"  and  "Jane."  She 
was  not  very  sure  of  any  particular  instance 
when  she  heard  defendant  call  plaintiff  his 
wife.  She  was  very  positive  she  had  heard 
White  call  plaintiff  his  wife,  and  more  than 
once,  and  this  in  addressing  her.  The  next 
witness  is  Mrs.  Helen  M.  Kimball,  who  was 
the  sister  of  defendant.  Has  known  the. 
plaintiff  since  1866.  Became  acquainted 
with  lier  at  her  brother's  (White's)  house,  in 
Albion,  when  he  was  keeping  the  hotel  there. 
She  was  introduced  to  her.  Cannot  tell  how 
she  was  introduced  to  her.  Was  introduced 
by  her  brother.  He  usually  addressed  her  as 
"Jane,"  and  in  speaking  of  her  he  called  her 
"Madam;"  and,  in  speaking  to  the  children, 
"your  mother."  She  does  not  remember  that 
her  brother  introduced  plaintiff  to  her  as  his 
wife.  Does  not  remember  that  he  told  her 
she  was  his  wife.  Her  undei-standing  was 
that  she  supposed  she  (plaintiff)  was  his  wife. 
They  lived  as  husband  and  wife.  She  and 
ber  father  and  mother  lived  in  the  house  with 
tltem  8  months.  She  testiQes  further  that 
plaintiff  was  received  and  treated  by  her 
father  and  mother  (father  and  mother  of  de- 


fendant also)  and  their  relatives  as  the  wife 
of  defendant.  She  does  not  remember  hear- 
ing her  brother  speak  of  plaintiff  as  Mrs. 
White.  She  thought  it  a  little  peculiar  that 
he  addressed  ber  as  "Jane"  or  "Madam." 
She  does  not  know  that  she  spoke  of  it  while 
living  at  the  hotel.  While  they  lived  there 
they  regarded  her  as  White's  wife.  Mrs.  W, 
L.  Jenny  testilied  that  she  had  known  the 
parties  19  or  20  years.  She  was  introduced 
to  plaintiff  by  a  lady  named  Cuniiingliam. 
Mr.  White  was  not  present.  White  never 
introduced  plaintiff  to  her.  He  always  called 
her  "the,madam."  Knew  the  children.  They 
went  by  the  names  of  Nellie  White  and 
Willie  White.  She  had  not  been  to  their 
house  for  20  years.  Before  that,  used  to  call 
there  once  in  a  while.  Have  taken  dinner 
there  a  good  many  times.  Mr.  White  was 
present.  The  witness  was  a  married  woman. 
Slie  always  thought  the  parties  acted  towanls 
each  other  as  husband  and  wife.  She  never 
heard  him  call  her  "wife."  The  children 
addressed  Mr.  White  and  the  plaintiff  as  their 
father  and  mother.  George  W.  Le  Mont  had 
known  the  parties  some  10  or  12  or  14  years. 
Had  frequently  taken  lunch  at  White's  house. 
He  always  judged  from  their  conversation 
that  they  were  man  and  wife.  He  and  his 
wife  liad  visited  tlieir  bouse  together.  They 
always  appeared  like  a  family  living  in  har- 
mony. Miss  Annie  Manning  had  known  the 
parties  about  4  years.  She  thinks  they  acted 
towards  each  other  as  husband  and  wife. 
Tliey  acted  towards  their  children  as  a  father 
and  mother  should.  Jerome  B.  Ford  became' 
acquainted  with  defendant  at  Albion  some 
time  between  ^835  and  1865.  Was  at  the 
hotel  in  Albion  frequently.  Had  never  been 
introduced  to  Mrs.  While,  and  never  spoke 
to  her.  They  were  said  to  be  then  Mr.  and 
Mrs.  White,— L.  E.  White  and  wife.  Had 
known  the  parties  4  years  next  March.  Mr. 
White  used  to  speak  to  plaintiff  as  any  man 
would  to  his  wife.  Could  not  say  wliat  name 
he  called  her.  B.  H.  Madison  testitied  that 
he  had  known  Mr.  White  10  or  12  years. 
Had  visited  the  house  several  times  on  busi- 
ness, and  thinks  he  once  made  a  social  call 
with  his  wife  and  eldest  daughter,  lioth 
White  and  plaintiff  were  present.  He  called 
her  Mrs.  White  in  the  presence  of  defendant, 
and  of  his  wife  and  family.  James  Brett  had 
heard  defendant  speak  of  plaint!  II  as  his  wife. 
His  (witness')  wife  addressed  plaintiff  in 
presence  of  defendant  as  his  wife.  James 
Kenny  had  known  the  parties  for  25  or  26 
years.  Had  known  them  at  Cuffey's  Cove. 
He  believed  they  had  lived  on  a  ranch  there 
for  5  or  6  years  as  Mr.  and  Mrs.  White.  He 
was  on  friendly  and  social  terms  with  them 
during  their  residence  at  Cuffey's  Cove.  The 
reputation  of  their  relation  while  they  resided 
'tliere  was  that  of  man  and  wife,  so  far  as  he 
ever  heard.  He  first  called  at  defendant's 
house.  Then  Mr.  White  introduced  her; 
"but  not  sure  defendant  was  accustomed  to 
speak  to  me  and  to  others  in  my  presence  of 
plaintiff  as  Mrs.  White.  If  I  remember 
rigbtt  defendant  introduced  me  to  plaintiff 
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as  his  wife;"  but  he  has  no  distinct  recollec- 
tion of  the  introducing,.  While  the  parties 
lived  at  Cuffey's  Cove,  heard  a  rumor  that 
they  were  not  married.  Eugene  Brown  had 
known  defendant  a  little  over  2(T  jears,  the 
plaintiff  a  little  less,  while  they  resided  in 
Mendocino  county.  He  knew  the  reputation 
in  the  community  in  which  the  parties  lived 
of  the  relation  they  bore  to  eacli  other  since 
he  first  knew  them,  and  up  to  the  time  he 
gave  liis  testimony.  Tlie  reputation  was  that 
they  lived  together  as  married  people  in 
Mendocino  county,  and  had  never  heard  any- 
thing to  the  contrary  until  this  divorce  case 
came  up.  He  did  not  think  he  liad  con- 
founded his  Impression  of  tlie  facts  with  pnlv 
lie  reputation  thereof.  Heard  her  called  his 
wife  once  or  twice  in  Mendocino  county. 
Had  heard  her  called  Mrs.  Wliite  frequently, 
but  do  8  not  distinctly  remember  of  bearing 
herciill(M)  Mrs.White  at  the  Albion.  He  could 
not  remember  who  of  the  people  at  the  Al- 
bion he  had  heiird  say  that  plaintiff  and  de- 
fendant  were  husband  and  wife.  Mark  D. 
Gray  leslilied  that  he  saw  plaintiff  at  tlie  Al- 
bion once  In  1877.  Defendant  introduced 
plaintiff  as  "the  madam." 

There  is  evidence  here,  «t  least  since  1861, 
of  cohabitation  and  repute  which  tends  to 
show  a  marriage  between  the  parties.  Such 
cohabitation  and  repute  "is  a  mode,"  as  said 
by  Lord  Westbury  in  Campbell  v.  Camp- 
bell, supra,  "of  making  manifest  to  the  world 
that  tacit  consent  which  the  law  will  infer 
to  have  been  already  interchanged."  L.  R. 
1  H.  L.  Sc.  211.  The  repute,  which  was 
nearly  all  one  Way  prior  to  1868,  afterwards 
underwent  a  change.  We  think  tlieevldence 
tends  to  show  that  the  parties  had  agreed  to 
stand  in  the  relation  of  husband  and  wife. 
The  defendant  treated  the  plaintiff  as  his 
wife,  ir  he  did  not  in  so  many  words  for- 
mally introduce  the  plaintiff  to  his  father  and 
mother  and  sister  as  his  wife,  his  conduct 
convincal  them  that  she  was  his  wife;  and, 
acronling  to  the  testimony  of  the  sister,  (Mrs. 
Kimball.)  she  and  the  fatlier  and  mother  of 
defendant  received  plaintiff  and  treated  her 
as  defendant's  wife.  They  did  not  go  much 
into  society,  but  in  the  contracted  CMcle  into 
which  they  went  they  were  regarded  and 
treated  as  husband  and  wife.  This  treatment 
was  induced  by  the  conduct  of  defendant  and 
plaintiff.  We  do  not  think  that  the  law  re- 
quires the  formal  introduction  by  the  hus- 
band of  the  woman  as  his  wife  to  each  mem- 
ber of  the  social  circle  into  which  they  go. 
but  that  his  conduct  should  justify  her  recep- 
tion in  such  circle  as  his  wife.  The  defend- 
ant's styling  the  phiintiff  "the  madam," 
might  well  induce  persons  to  whom  lie  so  in- 
troduced her,  or  to  whom  he  thus  spoke  of 
her,  to  believe  that  she  was  his  wife.  He  ad- 
mits that  hedid  introduce  her  as  his  wife,  und 
this  is  evidence  that  he  sometimes  spoke  of  her 
as  his  wife.  He  explains  the  introductiim  of 
her  as  his  wife  as  a  mode  of  shielding  his 
children,  but  such  mental  reservation  cannot 
be  considered  of  much  weight.  The  credit  to 
be  given  to  such  reservation,  and  the  weight 


I  and  value  of  the  testimony,  are  matters  for 
the  consideration  and  determination  of  the 
court  l>elow.  Ttiat  tribunal  weighed  the  tes- 
timony, and  found  a  marriage^  and  there  is 
not  such  a  lack  of  testimony  here  as  will  au- 
thorize this  court  to  say  that  the  evidence  was 
insiitficient  to  justify  the  conclusion  of  the 
trial  court. 

13at  it  is  urged  that,  Inasmuch  as  the  di- 
vorce is  sought  here  on  the  ground  of  adul- 
tery, that  a  marriage  cannot  be  proved  by 
cohabitation  and  repute;  and.  to  sustain  this, 
two  cases  are  referred  to,  decided  in  this 
court:  Case  v.  Case,  17  Cal.  600,  and  People 
y.  Anderson,  26  Cal.  133.  In  the  lattercase, 
which  was  an  indictment  for  murder,  a  wit- 
ness was  called  for  the  people,  whose  compe- 
tency was  challenged  by  the  defendant  on  the 
ground  that  she  was  his  wife,  and  an  attempt 
was  made  to  show  that  such  was  the  relation 
of  the  witness  to  the  defendant  by  cohabita- 
tion and  repute.  The  court,  perijANUEitsoM, 
C.  J.,  said  that  the  general  rule  is  that  such 
evidence  was  admissible,  (citing  several  au- 
thorities to  sustain  this  propo-iiiion.)  and 
thenadils:  "Actions  of  crini.  con.,  divorce, 
indictments  for  bigamy,  and  like  cases,  where 
the  marriage  is  the  foundation  of  the  claim 
to  be  enforced,  or  the  crime  to  be  punished, 
are  exceptions  to  this  rule."  26  Cal.  134. 
Case  V.  Case  was  an  action  for  divorce  on  the 
ground  of  adultery.  The  only  evidence  of 
marriage  between  the  parties  to  the  action 
was  that  of  cohabitation  and  reputation.  It 
apptnired  that  defendant  had,  after  tliis  co- 
habitation, married  another  person.  The  ev- 
idence of  cohabitation  and  reputation  was 
olijected  to,  and  this  court  held  it  inadmissi- 
ble. The  court,  per  Cope,  J.,  said:  "We 
think  that,  under  the  circumstances,  an  act- 
ual marriage  should  have  been  proved.  The 
general  rule  that  in  actions  of  this  nature  the 
marriiige  may  be  inferred  from  the  cohabita- 
tion of  the  parties,  we  do  not  understand  to 
be  applicable.  We  cannot  indulge  this  infer- 
ence without  presuming  that  the  defendant 
has  been  guilty  of  the  crime  of  bigamy;  and 
the  fact  that  it  involves  such  a  presumption 
is  sufficient  to  repel  it.  In  the  absence  of 
criminative  proof,  it  is  never  to  be  supposed, 
as  a  matter  of  legal  presumption,  that  a  per- 
son has  violated  the  criminal  law;  and  the 
presumption  in  favor  of  innocence,  says  a 
learned  writer,  is  not  contined  to  proceedings 
instituted  with  a  view  of  punishing  the  sup- 
posed offense,  but  holds  in  all  civil  suits 
where  it  comes  collaterally  in  question." 
The  learned  justice  then  proceeds  to  quote 
two  extracts  from  Bishop  on  Marria.'e  and 
Divorce,  and  refers  to  Rex  v.  Twvning,  2 
Barn.  &  Aid.  386,  and  Clayton  v.'Wanlell. 
4  N.  Y.  230.  The  cases  cited  sustain  the  de- 
cision of  the  court  in  Case  v.  Ciise.  But  it 
will  be  observed  that  in  both  cases  there  had 
been  an  actual  marriage,  by  which,  if  there 
was  a  prior  actual  marriage,  the  party  would 
have  been  guilty  of  a  violation  of  the  crimi- 
nal law  from  having  committed  the  offense 
of  bigamy.  Case  v.  Case  and  the  two  cases 
go  DO  further  than  what  is  just  above  point- 
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ed  out,  and  they  proceed  on  the  ground  that 
where  a  prestimption  of  marriage  is  met  by 
the  presumption  of  innocence,  which  the  de- 
fendiint,  on  liis  trial  for  bigumy,  has  a  riglit 
to  make,  the  weaker  presumption  gives  way 
to  the  stronger,  which  is  tlie  presumption  of 
innocence.  This  question  is  considered  and 
passed  on  in  a  criminal  action  in  People  v. 
Feilen.  58  Cal.  218,  and  is  thorougiily  dis- 
cussed in  Jones  v.  Junes,  45  Md.  157,  158, 
48  Md.  S97, 398,  et  seq.  In  every  case  above 
referred  to,  the  strife  was  between  two  mar- 
riages; the  antecedent  marriage  being  one 
attempted  to  be  made  out  by  the  presump- 
tion or  inference  from  cohabitation  and  re- 
pute, and  the  other  an  actual  marriage.  See 
Taylor  v.  Taylor,  1  Lee,  Ecc.  571. 5  Eng.  Ecc. 
R.  454;  King  v.  Inhabitants  of  Twyning,  2 
Barn.  &  Aid.  386;  Poultney  v.  Falrliaven, 
Brayt.  185;  Senser  v.  Bower,  1  Pen.  &  W. 
450;  Myatt  v.  Myatt,  44  111.  473;  State  v. 
Hotlgskiiis,  19  Me.  158,  159,  etc. 

The  presumption  of  innocence  will  only 
arise  when  there  is  eviilence  brought  to  show 
that  a  party  hi«a  been  guilty  of  a  penal  of- 
fense; and  this,  we  think,  is  the  meaning  of 
the  portions  of  the  text  of  Best  on  Presump- 
tive Evidence.,  (page  64,)  and  Bishop  on 
Marriiige  and  Divorce,  (sections  324,  825,) 
referred  to  in  Case  v.  Case.  The  language 
in  the  work  on  Presumptive  Eviderfce  de- 
notes ttiiit  a  violation  of  the  criminal  law  is 
referred  to.  The  author  says  that  the  pre- 
sumption of  innocence  is  not  confined  to  pro- 
ceedings for  punishing  the  supposed  of- 
fense, but  holds  in  all  civil  suits  where  it 
comes  collaterally  in  question.  What  can  it 
refer  to  but  to  the  offense  which  is  punish- 
able? It  is  evident  that  Bishop,  in  the  ex- 
tract made  in  the  opinion,  (17  Cal.  pp.  600, 
601,)  refers  to  adultery  as  an  offense  against 
the  public  law.  He  speaks  of  the  benign  in- 
fluence of  the  presumption  of  innocence,  "in 
order  to  prevent  the  suspicion  that  an  offense 
has  been  committed."  Wo  cannot  Hnd  this 
section  (325)  in  the  last  edition  of  Bishop  on 
Marriage  and  Divorce.  In  section  442  (vol- 
ume 1)  Bishop  stiites  the  rule  thus:  "Tlie 
marriage  has  been  required  to  be  proved  by 
evidence  other  than  of  cohabitation  bnd  re- 
pute in  actions  for  criminal  conversation,  and 
in  iiidictipents  for  polygamy,  for  adultery, 
for  incest,  and  for  loose  and  lascivious  cohab- 
itation," citing  cases  which  sustain  this  as  to 
adultery.  It  will  be  remarked  that  he  con- 
fined this  rule  to  indictments  for  adultery. 
This  could  only  be  so  where  adultery  was  an 
indictable  offense.  Kow,  we  liave  no  stat- 
ute, and  never  liave  had  one,  in  tliis  state, 
making  mere  adultery  a  penal  offense.  It 
was  not  a  penal  offense  at  common  law.  4 
Bl.  Coram.  65.  Tjie  statute  in  this  state 
makes  the  living  in  open  and  notorious  -co- 
habitation and  adultery  an  offense.  See  St. 
1871-72,  p.  880;  People  v.  Gates,  46  Cal.  52. 
Section  123  of  the  act  concerning  crimes  and 
punishments  only  refers  to  adultery  betwe.'U 
persons  living  within  the  decrees  of  con- 
sanguinity within  which  marriages  are  de- 
clared by  law  to  be  incestuous  and  void. 


We  think  that  the  height  of  authority  shows 
the  rule  to  be  that  evidence. of  cohabitation 
and  repute  is  admissible  to  show  a  marriage 
in  all  cases  where  there  is  no  qnestion  of  a 
public  offense  involved.  The  statement  of 
the  rule  in  People  v.  Anderson,  supra,  as 
regards  actions  for  divorce,  is  a  mere  dictum, 
outside  of  the  case,  and  is  not  sustained  by 
the  decided  cases  or  by  the  law.  There  are 
cases  which  tend  to  show  that  such  pvlrlence 
is  admissible  in  a  civil  action,  when  it  proves 
the  curaiuissiun  of  a  public  offense.  Archer 
V.  Haithcock,  §  Jones,  (N.  C.)  421,  422,  428; 
Sneed  v.  Ewing,  5  J.  J.  Marsh.  464,  491. 
In  Jewell  v.  Jewell,  1  How.  224,  the  evi- 
dence seems  to  have  been  admitted  by  the 
lower  court  without  objection,  and  the  point 
was  not  distinctly  made  in  tlie  supreme  court. 
In  the  North  Carolina  ctise  it  is  said  that  the 
only  exceptions  to  the  rule  areas  indictment 
for  bigamy  and  an  action  for  criminal  con- 
versation. The  court  expressed  the  opinion 
that  what  is  competent  evidence  in  one  case 
ought  to  be  so  in  another.  In  this  case  the 
evidence  was  admitted  in  an  action  of  eject- 
ment to  defeat  rights  under  a  second  mar- 
riage, though  thesecond  marriage  wasforraal- 
ly  solemnized  and  proved  by  direct  evidence. 
Gahoinek,  J.,  in  a  dissenting  opinion  in 
Clayton  v.  Wardell,  supra,  expressed  the 
opinion  that  such  evidence  should  be  held 
admissible  in  all  cases.  He  said  the  distinc- 
tion between  civil  actions  and  crinilnid  or 
quasi  criminal  proceedings  was  established 
by  Lord  Mansfibld.  and  hits  been  adopted 
without  question  or  investigation,  apparent- 
ly. We  think  such  evidence  was  a  Imissible 
here,  and  that  nothing  in  Case  v.  Case  is  ad- 
verse to  it.  The  point  was  not  d<'cided  in 
People  V.  Anderson.  It  was  not  involved  in 
the  case,  and  we  are  convinced  that  the  dia- 
turn  there  pronounced  is  not  sustained  by 
authority  or  law. 

It  appears  that  a  deposition  of  the  plaintiff 
had  been  taken  herein  previous  to  the  trial 
and  returned  to  the  court  below.  During 
the  cross-examination  of  the  plaintiff,  de- 
fendant's counsel,  with  a  view  of  showing 
contradictory  statements  made  by  her,  read 
to  her  from  this  deposition  several  questions 
and  answers,  and  inquired  of  the  Witness 
"If  that  was  correct;"  "Is  that  what  you  said 
tlieni*"  "Is  that  true?"  An  objection  was 
made  to  this  mode  of  cross-exami  nation.  The 
court  sustained  the  objection,  and  the  defend- 
ant excepted.  The  court,  no  doubt,  would 
have  allowed  the  defendant  to  put  in  such 
portions  of  the  deposition  as  he  might  have 
selected  to  discredit  the  witness.  The  de- 
fendant certainly  has  a  right  to  show  the 
contradictory  statements.  To  do  this,  as  the 
witnes-)  was  a  party  to  the  action,  it  was  not 
necessary  to  call  her  attention  to  the  state- 
ments formerly  made,  inconsistent  with  her 
statements  made  on  her  then  examination. 
Iler  statements  appearing  In  the  deposition 
were  admissions,  and  might  have  been  of- 
fered as  such.  The  mode  of  cross-examina- 
tion was  objectionable.  It  consumed  time 
in  doing  what  was  utterly  useless  in  asking 
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the  qaesMons  as  above  stated.  The  court 
has  the  power,  and  should  have  it,  to  control 
the  mode  of  examination  of  a  witness,  pro- 
vided it  does  not  trench  on  the  rights  of  a 
party.  The  defendant  might  have  put  in 
portions  of  the  deposition  to  show  the  con- 
tradictory statements,  and  the  court  would 
have  allowed  the  contradictory  statements, 
and  thecourt  would  have  allowed  the  plaintiff 
toputin  the  remaining  portions.  The  deposi- 
tion was  subsequently  offered  and  admitted. 
The  statements  which  the  defendant  desired  to 
get  before  the  court  did  thus  get  before  it.  In 
this  state  of  the  case,  conceding  that  the  court 
erred  in  its  ruling,  putting  a  stop  to  defend- 
ant's mode  of  cross-examination,  the  error 
was  rendered  harmless  to  the  defendant  by 
placing  the  deposition  before  the  court  aa  ev- 
idence; and,  as  no  injury  was  done  by  de- 
fendant, there  can  be  no  reversal  for  such 
ruling. 

It  Is  objected  that  the  plaintifTs  oonnsel 
was  penaitted  to  ask  of  the  plainlifT,  on  her 
ro-examination,  a  question  admitted  by  the 
court  to  be  leading.  The  allowance  of  lead- 
ing questions,  it  is  a  well-settled  rule  in  this 
state,  is  in  the  discretion  of  the  trial  court, 
and  tliere  should  be  no  reversal  for  such  al- 
lowances, unless  there  is  a  manifest  abuse  of 
this  discretion.  As  we  Bnd  no  such  abuse 
here,  there  is  no  error. 

The  admission  of  the  mortgage  of  plaintiff 
and  defendant  to  W.  U.  ijpears,  over  tlie  ot>- 
iection  of  defendant  that  it  was  irrelevant,  is 
not  error.  When  the  court  tries  the  case,  this 
court  never  reverses  for  the  admission  of  ir- 
relevant evidence,  unless  it  appears  that  the 
court.  In  making  its  decision,  relied  on  the 
irreleviint  evidence.  It  does  not  appear  here- 
in that  tlie  court  relied  on  sucti  evidence. 
Conceding  that  the  admission  of  the  acknowl- 
edgment of  the  mortgage  was  erroneous,  tlie 
court  is  of  the  opinion  that  the  evidence  is  of 
80  trilling  a  character  that  it  could  not  have 
prejudiced  plaintiff,  and  it  declines  to  reverse 
for  such  ruling. 

It  is  contended  that  there  is  no  finding  on 
theissueof  extreme  cruelty,  which  was  plead- 
ed by  defendant  in  recrimination.  The  court 
is  of  opinion  that  the  evidence  on  this  issue 
was  insufOcient  to  have  sustained  or  justified 
a  finding  by  the  court  below  of  extreme  cru- 
elty by  plai  ntiff  to  defendant.  The  only  evi- 
dence worthy  of  consideration  is  that  regard- 
ing the  firing  of  a  pistol  behind  defendant  by 
plaintiff  many  years  t>efore  the  former  quit 
living  with  the  latter.  From  this  circum- 
stance, it  is  evident  tliat  defendant  did  not 
regard  himself  in  peril  or  danger  of  any  kind 
from  plaintiff.  If  he  had  regarded  lumself  in 
danger,  he  would  not  have  continued  to  live 
with  her  for  five  or  six  years  after  the  firing 
of  the  pistol  occurred.  As  the  evidence 
would  not  have  Justified  a  finding  of  extreme 
cruelty  on  the  part  of  plaintiff,  and  as  this 
court  would  have  reversed  for  such  a  find- 
ing, as  not  justified  by  the  evidence,  if  it  had 
been  made,  it  will  not  reverse  for  want  of 
suoh  finding,  and  send  the  cause  back  for  • 


finding  on  that  issue.    Judgment  and  order 
aflBrtned. 

We  concur:  MoFABl.Ain>,J.;SHAKPSTKQi, 
J.;  Fatbbson,  J. 

Fox,  J.  I  concur  in  the  Judgment.  I 
think  that  the  first  part  of  the  secqnd  finding 
negatives  every  allegation  of  extreme  cruelty 
made  by  the  defendant,  and  that  a  separate 
finding  upon  that  subject  was  unnecessary. 
The  other  errors  of  law,  if  they  were  errors, 
are  of  so  insignificant  a  nature  as  that  they 
could  not  possibly  have  changed  the  result. 
It  is  true  that  consent  lies  at  the  foundation 
of  every  marriage,  and  without  consent  there 
can  be  no  marriage;  but  as  was  said  in  Camp- 
bell v.-Campbell,  cited  by  Mr.  Justice  Thokn^ 
TON,  there  are  cases  in  which  a  tacit  consent 
will  be  inferred.  Even  under  our  Code  it 
will  be  presumed  "that  a  man  and  woman 
deporting  themselves  as  husband  and  wife 
have  entered  into  a  lawful  contract  Of  mar- 
riage," Code  Civil  Proc.  §  1963,  subd.  30. 
And  after  a  quarter  of  a  century  of  that  kind 
of  deportment  towards  each  other,  and  to- 
wards the  world,  the  parties  ought  to  be  es- 
topped to  deny  sacb  presumpti6n.  Then  the 
conclusive  presumption  arising  under  sub- 
division 3,  §  I9t>2,  Id.,  ought  to  prevail: 
"Whenever  a  party  has  by  bis  own  declara- 
tion or  act  •  *  •  Intentionally  and  d^ 
liberately  led  another  to  believe  a  particular 
thing  true,  and  to  act  upon  such  belief,  h» 
cannot,  in  any  litigation  arising  out  of  snch 
declaration  or  act  •  •  •  be  permitted  t» 
falsify  if 

WoKEs,  J.  I  dissent.  To  my  mind  th* 
evidence  shows  conclusively  tliat  these  par- 
ties were  never  married.  Cohabitation  and 
repute  may  be  sutHuient  to  raise  a  presump- 
tion of  marriage,  and,  if  undisputed,  author- 
ize a  judgment  to  that  effect;  but  here  the 
testimony  of  both- of  the  parties  shows  be- 
yond any  question,  not  only  that  the  inte^ 
course  of  these  parties  was  illicit  in  the  be- 
ginning, but  that  it  continued  to  be  so  up  to 
the  time  of  their  separation.  The  positive 
and  direct  evidence  of  both  of  the  parties  is 
that  there  never  was  any  promise  or  agree- 
ment to  marry,  or  to  live  together  as  husband 
and  wife.  Therefore  the  evidence  of  cohabi- 
tation and  repute,  wiiich  in  this  case  is  ex- 
tremely weak  and  unsatisfactory,  cannot  and 
should  not  prevail.  A  mere  presumption  of 
a  marriage,  arising  from  cohabitation,  can- 
not stand  as  against  positive  evidence  to  th« 
contrary  by  both  of  the  parties  interested. 

Rehearing  denied. 

~^"^  (83  Cal.  188) 

SWASET  9.  Adaib.    (No.  13,178.) 
{Supreme  Court  of  Cdlifomia.    Feb.  10, 189a) 
Appeal — DisMtssAii— Record. 
1.  An  appellant  who  has  neglected  to  file  a 

r roper  certificate  under  Code  Civil  Proo.  CaL 
953,  which  expressly  requires,  on  appeal,  that  th* 
clerk  or  attornejs  must  certify  that  an  undertak- 
ing la  due  lorm  has  heen  properly  filed,  will  be  at- 
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lowed  to  amend  tbe  certificate  pursuant  to  rule  of 
ooart  13,  which  provides  that,  where  appellant  has 
been  given  five  days'  notice  of  any  technical  ex- 
ception to  the  record  in  a  civil  cause,  he  mny  pre 
■eat  and  file  at  tbe  hearing  of  the  cause  such  aadl- 
tional  record  or  other  matter  as  will  remove  or 
answer  the  exception. 

2.  Where  but  one  judgment  has  been  rendered 
in  the  case,  an  appeal  will  not  be  dismissed  be- 
cause the  notice  of  appeal  contains  a  mistake  of 
two  days  in  the  date  of  entry  of  judgment. 

8.  Neither  will  the  appeal  be  dismissed  because 
of  a  mistake  in  the  undertaking,  both  as  to  the 
rear  and  day  of  the  entiy  of  judgment,  where 
the  judgment  is  otherwise  correctly  described,  so 
that  the  sureties  arc  bound  thereby. 

4.  The  failure  of  tbe  sureties  on  an  undertak- 
ing on  appeal  to  justify  after  exception  has  been 
taken  to  their  sufilciency  is  not  a  ground  for  dis- 
missing tbe  appeal,  but  only  affects  the  stay  of  ex- 
ecntion  of  tbe  judgment  appealed  from. 

5.  An  objection  thatan  appeolis  without  merit 
will  not  be  considered  on  motion  to  dismiss. 

In  bank.  Appeal  from  superior  court, 
Santa  Barbara  county;  B.  M.  Dii.laud, 
Judge. 

Action  by  Q.  A.  Swasey  against  O.  Adair. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Rule  13  of  the  rules  of  tlie  supreme 
court  proviilefl  tliat  "any  technical  exception 
or  objection  to  the  record  in  civil  cases,  af- 
iTecting  the  right  of  tlie  appellant  to  be  heard 
on  the  points  of  error  assigned,  which  miglit 
be  curt^d  on  suggestion  of  diminution  of  the 
record,  must  be  talieu  and  notitied  to  the  ap- 
pellant in  writing  at  least  Ave  days  before 
the  hearing,  or  ttiey  will  not  be  regarded; 
and,  when  so  noted,  it  shall  be  the  duty  of 
tbe  appellant  to  present  and  file  at  the  hear- 
ing of  tlie  cause  such  additional  record,  cer- 
tificates, or  otiier  matter,  if  such  there  be,  to 
remove  or  answer  tbe  objection  or  exception 
80  tiiken." 

B.  F.  Thomas,  for  appellant.  B.  B.  Hall, 
J.  W.  Taggart,  and  S.  B.  Canfleld,  for  re- 
spondent. 

Beattt,  C.  J.  The  respondent  in  this 
case  moves  on  several  grounds  to  dismiss  tbe 
appeal. 

1.  Tbe  transcript  contains  a  copy  of  an  un- 
derbtking  on  appeal  with  its  indorsements, 
certified  by  the  county  clerk  to  be  correct, 
from  which  it  appears  that  an  undertaking 
on  appeal  in  due  form  was  properly  filed; 
but  this  court  lias  held  that  such  evidence  of 
compliance  with  the  statutory  provisions  as 
to  taking  and  perfecting  appeals  (Code  Civil 
Proc.  §  940  et  seq.)  does  not  satisfy  the  ex- 
press requirement  of  section  953  that  the 
clerk  or  attorneys  must  certify  that  an  un- 
dertaking in  due  form  bits  been  properly  filed, 
(Railroad  Co.  v.  Anderson,  77  Cal.  299, 19 1'ac. 
Rep.  517.)  In  this  ciise,  however,  the  appel- 
lant has  offered  to  do  what  in  that  case  it  re- 
fused or  neglected  to  do,  i.  «.,  to  file  an 
amended  certificate  pursuant  to  our  rule  Xo. 
13.  I  think  he  should  lie  allowed  to  file  his 
amended  certificate,  and  that  such  amended 
certificate  should  be  held  to  cure  the  defect 
in  the  original. 

2.  Tbe  notice  of  appeal,  properly  entitled  in 
the  action,  and  dated  and  served  on  February 
6,  18S3,  refers  to  tbe  judgment  as  entered 


October  24,  1888,  and  to  the  order  deming  a 
new  trial,  as  entered  January  25,  1889.'  The 
date  of  the  order  is  correctly  given;  but  the 
judgment  was  rendered  on  the  2:tii,  and  en- 
tered on  the  26th  of  October.  There  was, 
however,  but  one  judgment  in  the  case,  and 
it  cannot  be  held  that  the  slight  mistake  in 
the  date  of  its  entry  had  the  effect  of  inval- 
idating the  notice  of  appeal. 

3.  The  undei-taking  on  appeal  was  dated 
and  filed  Februarys,  1889,  and  was  properly 
entitled  in  the  action.  It  recites  a  judgment 
entered  October  24,  1889,  and  an  order  de- 
nying a  new  trial,  dated  January  25,  1889. 
Uere  the  year  as  well  as  the  date  of  the  judg- 
ment is  incorrectly  stated;  but  the  mistake 
in  the  year  is  an  obvious  slip  of  the  pen,  and 
corrects  itself,  and  the  mistake  as  to  the  day' 
is  immaterial.  Besides,  tbe  judgment  is  oth- 
erwise coiTectly  described,  so  that  the  sure- 
ties on  the  undertaking  would  be  bound  by 
it,  and  therefore  it  is  sufiicient. 

4.  The  sufficiency  of  the  sureties  was  ex- 
cepted to,  and  they  failed  to  justify.  This  is 
no  ground  for  dismissing  the  appeal.  It  only 
affects  the  stay  of  execution.  Wittram  v. 
Cromraelin,  72  Cal.  89, 13  Pac.  Rep,  160,  and 
cases  cited. 

5.  The  printed  record  is  badly  disfigured 
by  interlineations,  but  it  is  not  worse  than 
others  that  have  been  tolerated  liere.  It  is 
not  so  bad  as  to  ciill  for  a  dismissal  of  tbe  ap- 
peal,  or  a  reprint  of  the  record. 

6.  It  is  claimed  that  the  appeal  is  without 
merit.  We  cannot  consider  that  question  on 
a  motion  to  dismiss.  The  appellant  may  file 
an  amended  certificate,  and  tbe  motion  to 
dismiss  is  overruled. 

We  concur:  McFarland,  J. ;  Paterson, 
J. ;  Shabi'stein,  J. ;  Fox,  J.;  Tuounton,  J. 


(83  Cal.  147) 

Emerson  e.  Whitaker  et  dl.  (No.  13,380.) 
(Supreme  Court  of  CtUlfomia.    Feb.  12, 1890.) 
Claim  and  Deutekt. 
Claim  and  delivery  will  not  lie  for  grain 
raised  by  defendants  while  in  the  actual  posses- 
sion of  land  to  which  they  claimed  title  under  an 
invalid    conveyance    from    plaintiff.     Martin   v. 
Thompson,  63  Cal.  618,  followed. 

Depai'tment2.  Appealfrom  superiorcourt^ 
San  Joaquin  county;  J.  G.  Swinneuton, 
Judge. 

8.  C.  Benson  and  O.  H.  Oatman,  for  ap- 
pellants. J.  C.  Campbell  and  Loiittit,  Woo.is 
&■  Levinslty,  (P.  W.  lieimett,  of  counsel,)  for 
respondents. 

SnARPSTEiN,  J.  This  is  an  action  of  claim 
and  delivery  brought  by  tlie  plaintiff,  as  the  ad- 
ministratrix of  the  estate  of  H.  G.  Emerson, 
deceased,  against  the  defendants,  partners  do- 
ing business  under  the  firm  name  of  Whitaker 
&  Ray,  for  tlie  recovery  of  the  possession  of  945 
sacks  of  wheat.  The  roii  rt  finds,  among  other 
things,  that  on  the  27th  day  of  Decemher, 
1886,  the  plaintiff,  as  such  administratrix  its 
aforesaid,  executed  and  delivered  to  the  de- 
fendants a  deed  purporting  to  convey  to  said 
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defendants  the  premisas  upon  which  the  said 
wheat  was  grown,  and  that  "ahortly  after  ob- 
taining such  deed  tlie  said  Wbitaker  &  R:iy, 
believing  tliat  sach  purchase  was  viilid,  and 
that  they  had  thereby  become  the  owners  of 
said  land,  and  witli  the  full  knowledge  and 
consent  of  said  administratrix,  went  into  pos- 
session of  said  land,  and,  at  their  own  ex- 
pense, plowed,  sowed,  and  planted  the  same 
in  wlieat,  and  harvested  and  sacked  said 
wheat.  Tliesaid  crop  amounted  to  9%5  sacks 
of  good   grain,  which  are  of  the  value  of 

$1,701.83,   and sacks  of  screenings, 

which  were  sold  by  them  for  $17.10,  which 
was  the  reasonable  value  thereof. "  Tlie  court 
further  flnds  that  on  tlie  15th  day  of  October, 
1887,  the.  said  sale  and  conveyance  of 
plaintiff  to  defendants  was  by  the  court, 
whicli  made  the  orders  for  such  sale,  and  tlie 
confirmation  thereof,  set  aside,  and  declared 
nullandvoid.  The  case  is  simply  this:  The 
defendants  raised,  harvested,  threshed,  and 
removed  the  wlieat  in  controveray  from  tlie 
land  in  which  they  were  in  the  actual  posses- 
sion, claiming  title  thereto  under  an  invalid 
conveyance  from  the  plaintiff,  t.  «.,  under 
color  of  title.  In  Martin  v.  Thompson,  62 
Cal.  618,  this  court  said:  "The  action  is 
brought  to  recover  the  possession  (or  the  value 
thereof)  of  certain  grain  sown  and  harvested 
by  the  defendant  upon  lands  to  which  he 
claimed  title,  and  of  which  he  had  the  actual, 
adverse,  :ind  exclusive  possession.  Tlie  ac- 
tion cannot  be  maintained."  That  we  un- 
derstand to  have  been  the  well-established 
doctrine  before  that  case  arose.  Uiider  that 
doctrine  the  defendants  are  entitled  toajudg- 
ment  in  tlieir  favor  upon  the  findings.  Judg- 
ment reversed  and  cause  remanded,  with  di- 
rection to  the  court  below  to  enter  judgment, 
fur  the  def-ndants  upon  the  findings. 
We   concur:      Tuoknton,    J.;   MoFar- 

JJUHD,  3. 


(83  Cal.  185) 

Eaton  e.  RionERi.    (No.  13,067.) 

(Supreme  Court  of  California.    Feb.  28, 1890.) 

ADMisaioxg  IN  Pleadings— Payment — Contract. 

1.  Where  there  is  a  discrepancy  between  the 
admissions  of  the  pleadings  and  the  findings,  the 
former  will  govern. 

2.  FlaintiCf  served  defendant  under  an  agree- 
ment that  payment  should  be  made  in  pro- 
visions and  supplies,  "and  for  any  balance  that 
might  be  due  plaintiff,  plaintiff  was  to  wait  until 
the  mining  property  aforesaid  was  sold,  or  un- 
til a  sum  sufficient  to  pay  plaintiff  said  balance 
was  realized  from  said  mine."  When  plaintiff's 
services  cea.'-«d,  a  balance  was  due  him.  There- 
after a  contract  of  sale  of  the  mine  to  a  third  per- 
son was  made,  the  contract  being  signed  by  defend- 
ant, and  a  sum  greater  than  the  balance  due  plain- 
tiff was  paid  on  the  contract.  Hrld,  that  plaintiff 
was  then  entitled  to  sue  for  the  balance  due  him. 

8.  It  is  immaterial  whether  defendant  was  the 
owner  of  the  mine  or  not,  as,  if  tlie  conti-act  is  to  bo 
construed  as  meaning  that  he  was  the  owner,  be 
is  estopped  from  denying  his  ownership,  and,  if  it 
is  to  be  construed  that  he  was  not  the  owner,  the 
contract  calls  for  the  payment  when  the  owner, 
whoever  he  was,  sold  the  mine,  eto. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Tuolumne  coun- 
ty; J.  F.  Rooujiiy.  Judge. 


F.  W.  Street,  for  appellant.  F.  D.  *  G. 
W.  Niool  and  F.  P.  Otis,  for  respondent. 

Hatnb,  C.  This  was  an  action  to  recover 
for  services  rendered.  The  trial  court  gave 
judgment  for  the  plaintiff,  and  the  defendant 
appeals.  It  is  admitted  by  the  pleadings  that 
the  defendant  agreed  to  pay  plaintiff  at  the 
rate  of  three  dollars  a  day,  such  payment  to 
be  made  in  provisions  and  supplies;  "and, 
for  any  balance  that  might  be  due  plaintiff, 
plaintiff  was  to  wait  until  the  mining  prop- 
erty aforesaid  was  sold,  or  until  a  sum  suili- 
clent  to  pay  plaintiff  said  balance  was  real- 
ized from  said  mine."  If  the  contract  stated 
in  the  findings  is  any  different  from  the  fore- 
going, it  is  to  be  disregarded,  and  the  one  ad- 
mitted by  the  pleadings  is  to  govern. 

The  plaintiff  rendered  services  during  a 
long  period,  and  only  a  portion  of  the  price 
was  paid;  leaving  a  balance  of  $1,490.05. 
After  the  services  had  ceased,  a  contract  of 
sale  was  made  of  the  mine  for  $15,000,  which 
contract  was  signed  by  the  defendant,  and 
the'sum  of  $5,000  was  paid  on  account.  We 
think  that  the  time  of  payment  specified  in 
the  contract  had  arrived  when  the  action  was 
brought.  The  word  "sold"  does  not  neces- 
sarily, and  in  all  connections,  mean  that  a 
conveyance  must  be  made,  or  that  the  title 
must  pass.  See,  generally,  Blackwood  v. 
Packing  Co.,  76  Cal.  218,  18  Pac.  Hep.  248. 
And  we  think  that  it  doe^  not  have  such 
meaning  in  the  contract  above  stated.  In 
our  opinion,  the  time  of  payment  arrived 
when  the  contract  to  sell  was  made.  And  the 
$5,000  paiil  on  account  of  the  purchase  money. 

It  is  argued,  however,  that  the  defendant 
was  not  tlie  owner  of  the  mine,  and  did  not 
receive  any  of  the  purchase  money  paid.  But 
there  is  no  merit  in  this  contention.  If  de- 
fendant's contract  is  to  be  construed  as  mean- 
ing that  he  was  the  owner,  he  will  not  be  al- 
lowed to  contradict  such  statement  for  the 
purpose  of  evading  payment.  If,  however, 
the  contract  is  nut  to  be  construed  as  mean- 
ing that  he  was  the  owner,  then  the  fact  that 
he  was  not  the  owner  is  immaterial.  Parties 
may  adopt  any  event  as  fixing  the  time  for 
their  olilisrations  to  mature,  just  as  tiiey  may 
fix  a  date  therefor.  In  this  view,  the  contract 
simply  means  that  the  money  was  to  be  paid 
when  the  owner,  whoever  he  was,  sold  the 
mine,  etc.  No  other  point  is  made.  We 
therefore  advise  that  the  judgment  and  order 
denying  a  new  trial  be  affirmed. 

We  concur:     Belcher,  0.  C;  Foote,  C. 

Per  CuteiAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and  order 
denying  a  new  trial  are  affirmed. 


(83  Cal.  173) 

Graham  e.  Larimer.    (No.  13,167.) 
{Suj)reme  Court  of  Callfomla.    Feb.  22, 1890.) 
Neqotiablb  Instkuments — Actions— WiTNcss. 

1.  In  an  action  on  a  negotiable  note  which  de- 
fendant alleged  was  given  on  the  payee's  promise 
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not  to  prosecute  ber  brother  for  a  crime,  and  to 
keep  the  crime  secret,  where  couosel  on  both  sides 
treat  the  court's  findings  that  neither  plaintiff  nor 
his  iadorser  had  any  notice  of  the  "  want  of  consid- 
eration "  or  "invalidity  "  of  the  note  as  equivalent 
to  a  finding  that  the  consideration  was  illegal,  a 
new  trial  will  not  be  granted  for  the  failure  of  the 
trial  judge  to.  find  specially  as  to  the  consideration. 

2.  Where'  the  court  has  found  that  plaintiff's 
iadorser  took  the  note  without  notice  of  the  illegal 
consideration,  to  which  finding  defendant  has  not 
excepted,  a  finding  that  plaintifT  himself  had  no 
knowledge  of  the  illegal  consideration  becomes  im- 
material, and  is  not  •  ground  for  a  new  trial, 
though  witbont  evidence  to  support  it,  and  prop- 
erly excepted  to.  ' 

8.  Though  Civil  Code  Cal.  S 1815,  provides  that 
"the  burden  of  showing  want  of  consideration  snf- 
iicient  to  support  an  instrument  lies  with  the  party 
seeking  to  invalidate  or  avoid  it, "  yet,  when  the 
maker  of  a  note  has  shown  that  the  consideration 
therefor  is  illegal,  a  prima  facie  case  of  notice  to 
the  indorsee  is  made  out,  who  must  then  prove  that 
he  took  the  note  for  value,  and  without  notice  of 
the  illegality  of  the  consideration. 

4.  Where  plaintiff's  indorser  has  testified  that 
he  took  the  note  in  good  faith,  and  for  value,  it  is 
error  to  refuse  permission  to  cross-examine  him  as 
to  whether  he  knew  that  the  consideration  for  the 
note  was  illegal  at  the  time  he  bought  it,  and 
whether  at  that  time  he  did  not  know  that  the 
maker  had  warned  all  persons,  in  a  newspaper  no- 
tice, from  purchasing  it,  on  accountof  its  illegality. 

5.  The  fact  that  defendant  has  not  objected  to 
the  examination  in  chief  of  one  of  plaintiff's  wit- 
nesses out  of  the  proper  order  does  not  deprive  de- 
fendant of  the  right  to  cross-examine  the  witness. 

Commissioners-  decision.  Department  1. 
Appeal  from  superior  court,  Nevada  county; 
J.  M.  Walling,  Judge. 

A.  Burrowis,  for  appellant.  Caldtoell  <& 
Little,  for  respondent. 

Yanclibf,  C.  Suit  on  a  promissory  note, 
dated  June  2.  1888,  made  by  defendant,  pay- 
able on  demand  to  James  Wnrd  or  order. 
The  note  was  twice  assigned  liefore  June  4, 
18taS, — first  by  Ward  to  (jtorge  Lord,  and  sec- 
ond by  Lord  to  plainliff,  who  demanded  pay- 
ment on  Jane  4,  1888.  Among  other  de- 
fenses, tlie  defendant  pleaded  "that  said  prom- 
issory note  was  signed  on  a  void,  illegal,  and 
invalid  coneideration,  in  support  of  which  she 
shows  thai  on  June  2, 1888,  ssiid  James  Ward 
was  about  to  prosecute  one  Robert  Larimer, 
brother  of  defendant,  on  a  charge  of  fel> 
ony;  that  said  Ward  then  and  there  prom- 
ised and  agreed  with  defendant  that  if  she 
would  sign  said  note  he  would  refrain  from 
such  prosecution,  and  tceep  silent  as  to  the 
alleged  crime;  that  in  consideration  of  his  so 
doing,  at  hiu  request,  the  said  defendant 
signal  the  said  promissory  note."  The  an- 
swer further  alleges  that  each  of  the  assign- 
ees of  the  note  bad  notice  of  the  character 
and  illegality  of  the  consideration  at  the  time 
of  the  assignment  of  the  note  to  him.  Judg- 
ment ,was  rendered  for  the  plaintiff  for  the 
full  amount  of  principal  and  interest  of  the 
note,  and  for  coilts,  from  which,  and  from  an 
order  denying  her  motion  for  a  new  trial,  the 
defendant  appeals. 

The  third  finding  of  the  court  is  that  at  the 
time  of  tlie  assignment  to  him  "Lord  bad  no 
notice  or  knowledge  of  any  want  of  consid- 
eration for,  or  invalidity  in  or  to,  the  incep- 
tion oir  making  of  said  note."     The  fourth 


finding  is  "that  said  plaintiff  had  no  notice 
or  knowledge  of  any  fact  or  facts  or  acts  of 
any  person  tending  to  impeach,  or  in  any  war 
affect,  the  validity  of  said  note  at  the  dale  of 
his  sa'd  purchase."  But  there  is  no  finding 
of  wiiat  was  the  consideration  for  the  note, 
nor  of  wliether  or  not  the  consideration  was 
such  as  it  was  alleged  to  be  in  the  answer  of 
the  defendant,  although  there  was  evidence 
bearing  directly  upon  this  issue.  On  her 
own  behalf,  the  defendant  testified  "that  she 
gave  the  note  to  Ward  for  the  sole  consider- 
ation of  his  promising  to  keep  quiet  about  a 
burglary  that  Ward  claimed  had  been  com- 
mitted in  his  cabin  by  a  brother  of  the  de- 
fendant. Ward  had  agreed  that,  if  such  note 
was  given  to  hiui,  that  he  would  keep  silent 
about  the  crime."  P.  II.  Paynter,  on  behalf 
of  defendant,  testified  "that  he  drew  the  note 
for  Ward,  and  that  at  the  time  Ward  told 
him  it  was  to  be  given  to  prevent  the  prose- 
cution of  defendant's  brotlier  for  burglary." 
The  only  evidence  against  this  is  the  testi- 
mony of  Ward,  who  said  "tliat  he  took  the 
note  in  payment  and  for  the  money  her  broth- 
er took  from  him,  and  never  agreed  not  to 
prosecute  her  brother. " 

1.  The  appellant  contends  that  the  judg- 
ment slioultl  be  reversed  for  want  of  a  find- 
ing as  to  what  was  the  consideration,  and 
whether  or  not  it  was  as  was  alleged  in  the 
answer.  On  the  other  hand,  counsel  for  re- 
spondent contends  that  the  third  and  fourth 
findings,  as  to  want  of  notice  to  the  assignees 
of  the  note.  Lord  and  plaintiff,  supersede  the 
necessity  of  any  finding  as  to  what  the  con- 
sideration was;  that  is,  as  I  understand  coun- 
sel, that,  admitting  that  the  only  considera- 
tion for  the  note  was  the  promise  of  Ward 
not  to  prosecute  defendant's  brother  fur  burg- 
lary, and  to  keep  secret  the  fact  of  the  crime, 
yet,  if  the  assignees  of  the  note  took  it  for 
value,  and  without  notice  of  what  was  the 
original  consideration,  the  plaintiff  was  enti- 
tled to  recover,  and  that  the  defendant  is  not 
injured  by  the  want  of  a  finding  which  would 
have  been  no  defense  to  the  action.  Admit- 
ting that  tiie  court  found  that  Lord  and  plain- 
tiff paid  value  for  the  note,  and  had  no  notice 
that  the  consideration  wsis  the  promise  of 
Ward  not  to  prosecute  defendant's  brother 
for  burglary,  or  to  keep  the  crime  secret,  I 
think  the  position  of  respondent's  counsel 
would  be  correct,  under  sections  3122  and 
3123  of  the  Civil  Code;  but  it  seems  extreme- 
ly doubtful,  to  say  the  least,  whether  or  not 
the  third  and  fourth  findings  mean  that  Lord 
or  plaintiff  had  no  notice  of  the  facts  that  the 
consideration  was  a  promise  of  Ward  not  to 
prosecute,  etc.,  or  a  promise  to  keep  the 
crime  secret.  The  finding  tbat  Lord  had  no 
notice  "of  any  want  of  ctmsideration,"  or 
"invalidity"  of  the  note,  and  the  finding  that 
plaintiff  had  no  notice  of  "any  fact  ten  ling 
to  impeach  or  affect  the  validity  of  the  note, " 
if  not  pure  conclusions  of  law,  are  not  neces- 
sarily e:)uivalent  to  findings  that  the  consid- 
eration of  the  note  was  a  promise  of  Ward 
not  to  prosecute  defendant's  brother  for  the 
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crime  of  burglary,  and  to  keep  the  crime  se- 
cret, since  a  "want  of  consideration,"  and 
"invalidity"  of  tlie  note,  may  be  inferences 
properly  or  improperly  drawn  from  other  and 
dilTerent  facts;  and  the  finding  that  plaintiff 
had  no  notice  of  any  fact  "tending  to  im- 
peach or  affect  the  validity  of  tlie  note"  may 
have  proceeded  from  a  mistaken  view  of  the 
law  as  to  what  facts  would  or  would  not  tend 
to  impeach  or  affect  the  validity  of  the  note. 
Again,  the  third  and  fourth  findings  express- 
ly  refer  and  apply  only  to  "want  of  consider- 
ation" and  "invalidity"  of  the  note,  although 
the  material  issue  is  taken  upon  allegations 
of  fact  constituting  an  illegal  consideration; 
and  the  distinction  between  mere  "want  of 
consideration"  and  an  illegal  consideration  is 
obvious,  and,  as  will  hereafter  appear,  be- 
comes important  in  this  case.  But,  as  coun- 
sel on  both  sides  tacitly  assume  that  the  third 
and  fourth  findings  are  equivalent  to  find- 
ings that  plaintiff  and  Lord  had  no  notice 
that  the  consideration  consisted  of  a  promise 
not  to  prosecute  defendant's  brother  for  the 
crime  of  burglary,  and  to  keep  the  crime  se- 
cret, the  point  under  consideration  may  be 
disposed  of  on  that  assumption,  from  which 
it  follows  that  a  finding  on  the  issue  as  to 
the  illegality  of  the  consideration  becomes 
immaterial,  and  therefore  that  the  defendant 
was  not  injured  by  the  failnre  of  the  court  to 
find  upon  that  issue.  But  then  the  effect  of 
this  assumption,  viz.,  that  a  finding  as  to  the 
illegality  of  the  note  is  immaterial,  and  there- 
fore that  its  illegality  may  be  conceded,  must 
be  allowed,  for  all  purposes  of  this  appeal, 
since  it  would  be  illogical,  as  well  as  unjust, 
after  conceding  the  illegality  of  the  note  for 
the  purpose  of  excusing  the  want  of  a  find- 
ing as  to  its  illegality,  to  deny  the  illegality 
for  the  purpase  of  exempting  plaintiff  and  bis 
assignor  from  the  burden  of  proof  which 
would  be  cast  upon  them  by  the  concession  of 
illegality  for  the  former  purpose.  This  will 
be  exemplified  under  the  next  point. 

2.  The  next  point  made  by  appellant  is  that 
the  evidence  does  not  justify  the  finding  that 
plaintiff  had  no  notice  of  the  nature  or  ille- 
gality of  the  consideration.  The  only  evi- 
dence applicable  to  this  issue  was  that  on  the 
part  of  defendant,  tending  to  prove  the  ille- 
gality of  the  consideration,  as  to  which  there 
was  no  finding,  but,  for  the  purpose  of  dis- 
pensing with  the  necessity  of  a  finding  as  to 
the  nature  of  the  consideration,  it  has  been 
necessarily  concedeil  that  the  consideration 
was,  or  may  have  been,  illegal ;  and,  as  above 
shown,  that  concession  must  be  held  good  for 
all  purposes  of  this  appeal,  and  therefore 
must  not  be  denied  for  the  purpose  of  sus- 
taining the  finding  under  considenition.  Sec- 
tion 1615  of  the  Civil  Code  provides  that  "the 
burden  of  showing  a  want  of  consideration 
sufficient  to  support  an  instrument  lies  with 
the  party  seeking  to  invalidate  or  avoid  it." 
Conceding  that  tiiis  section  applies  to  cases  of 
illegul  consideration,  wliich  is  not  quite  clear, 
since  the  same  Code  distinguishes  between  a 
mere  want  of  consideration  and  an  illegal  con- 


sideration (sections  1607,  1608,  and  1667,) 
yet,  when  the  defendant  has  proved,  or  the 
plaintiff  has  conceded,  that  the  consideration 
for  a  promissory  note,  upon  which  the  for- 
mer is  sued  by-an  indorsee  thereof,  is  illegal, 
&  prima  facie  case  of  notice  to  the  indorsee 
of  the  illegality  of  the  consideration  is  thereby 
made,  which  discharges  the  burden  of  proof 
on  the  part  of  the  defendant,  and  casts  it  upon 
the  plaintiff  to  prove  that  he  took  the  note 
for  value,  and  without  notice  of  the  illegality- 
of  the  consideration.  Story,  Prom /Notes, 
§  196;  1  Pars.  Notes  &  B.  188, 189;  Fuller  v. 
Hutcliings,  10  Cal.  526;  Sperry  v.  Spaulding, 
45  Cal.  548.  Mr.  Parsons,  on  pages  above 
cited,  says:  "But  if  the  defendant  can  show 
that  the  note  was  originally  obtained  by  fraud 
or  duress,  or  has  been  fraudulently  obtained 
from  an  intermediate  holder,  or  has  been  lost 
or  stolen,  or  has  been  in  any  way  the  subject 
of  fraud  or  felony,  this  will  throw  the  bur- 
den of  proof  upon  the  plaintiff.  In  such 
cases  the  presumption  is  that  he  who  has  been 
guilty  will  part  witli  the  note  for  the  purpose 
of  enabling  some  third  party  to  recover  upon 
it  for  his  benefit;  and  such  presumption  oper- 
ates against  the  holder,  and  it  devolves  upon 
him  to  show  that  he  gave  value  for  it.  So 
where  the  note  was  given  for  a  distinctly  il- 
legal consideration."  In  Bailey  v.  Bidwell, 
13  Mees.  &  W.  73.  Baron  PARKEsaid:  "It  cer- 
tainly has  been,  since  the  later  cases,  the  uni- 
versal understanding  that  if  the  note  were 
proved  to  have  been  obtained  by  fraud,  or  af- 
fected by  illegality,  that  afforded  a  presump- 
tion that  the  person  who  had  been  guilty  of 
the  illegality  would  dispose  of  it,  and  would 
place  it  in  the  hands  of  another  person  to  aue 
upon  it,  and  that  such  proof  casts  upon  the 
plaintiff  the  burden  of  showing  that  he  was 
a  bonaflde  indorsee  for  value."  In  Fitch  v. 
Jones,  5  £1.  So  Bl.  245,  32  £ng.  Law  &  £q. 
184,  Lord  Campbell,  after  expressing  tlie 
rule  iis  above  stated,  added:  "It  is  not  proper- 
ly that  the  burthen  of  proof  as  to  there  being 
consideration  is  shifted,  but  that  the  defend- 
ant, on  whom  the  burthen  of  proof  that  there 
was  no  consideration  lies,  has,  by  proving 
fraud  or  illegality  in  the  former  holder,  raised 
a  prima  facie  presumption  that  the  plaintiff 
is  agent  for  that  holder,  and  has  therefore, 
unless  that  presumption  be  rebutted,  proved 
that  there  was  no  consideration.  But  no  such 
presumption  arises  where  there  was  in  the 
former  holder  a  mere  want  of  consideration, 
without  illegality  or  fraud."  Therefore,  as  it 
has  been  assumed  and  conceded  in  this  case 
that  the  consideration  was  illegal,  the  effect 
of  wliich  was  to  cast  the  burden  upon  Lord 
and  plaintiff  of  proving  that  one  of  tiiem,  at 
least,  took  the  note  without  notice  of  the  ille- 
gality of  the  consideration;  and  as  there  is 
no  evidence  that  plaintiff  so  took  the  note,  it 
follows  that  the  finding  by  the  court  that  the 
plaintiff  had  no  such  notice  is  not  justilled  by 
the  evidence.  But,  as  the  court  also  found 
that  Lord  had  no  notice,  which  finding  is  not 
excepted  to,  the  finding  that  plaintiff  bad  no 
I  notice  is  immaterial,  and  the  defendant  is  not 
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injured  thereby.  If  Lord  took  the  note  for 
value,  and  witbout  notice  of  the  illegality  and 
want  of  considei'atiion,  tliB  plaintiff,  as  Lord's 
assignee,  could  recover  upon  it  even  though 
he  had  notice.  Story,  Prom.  Notes,  §§  178, 
191;  £dw.  Bills,  8  441;  Poorman  v.  Mills, 
39  Cal.  351. 

3.  Upon  the  trial,  plaintiff  placed  upon 
the  stand  George  Lord,  who  testified  "tliat 
he  purchased  the  note  mentioned  in  the  com- 
plaint from  Ward  for  a  valuable  considera- 
tion, and  afterwards  assigned  it  to  the  plain- 
tiff; that  he  paid  Ward  ;^36  for  the  note." 
On  cross-examination  he  was  aslced  the  fol- 
lowing question:  "At  tlie  time  you  bought 
this  note  did  you  have  any  notice  that  it  was 
executed  for  an  illegal  consideration  ?"  To 
tins  question  plaintill's  counsel  objected  on 
tlie  ground  that  it  was  not  profier  cross-ex- 
amination. The  court  sustained  this  objec- 
tion, and  defendant's  counsel  excepted.  De- 
fendant's counsel  next  asked  the  witness  "if, 
at  the  time  of  the  purchase,  he  did  not  know 
that  the  defendant  had  warned  all  persons,  in 
a  newspaper  notice,  from  purchasing  it,  on 
the  ground  of  illegal  consideration?"  The 
plaintiR  also  objected  to  this  question  as  not 
being  proper  cross-examination.  The  court 
susUiined  this  objection,  and  defendant's 
counsel  excepted.  The  appellant's  counsel 
contends  that  the  court  erred  in  sustaining 
these  objections,  and  I  think  this  point 
should  be  sustained.  The  tendency  of  Lord's 
testimony  in  chief  was  to  prove  that  he  took 
the  assignment  of  the  note  in  good  faith,  by 
showing  that  he  paid  full  value  for  it. 
Therefore,  any  question,  the  answer  to  which 
might  tend  to  prove  that  he  did  not  take  the 
assignment  In  good  faith,  was  proper  cross- 
examination.  The  answers  to  the  questions 
aske«l  on  cross-examination  might  liave 
proved  tliat  he  took  the  assignment  with  no- 
tice that  tliere  was  no  legal  or  valid  consider- 
ation for  the  note,  and  that  be  knew  "that 
tlie  defendant  had  warned  all  persons,  in  a 
newspaper  notice,  from  purchasing  it  on  the 
ground  of  illegal  consideration."  The  facts 
that  Lord's  testimony  in  chief  was  intended 
to  meet  and  avoid  the  anticipated  defense, 
and,  properly,  should  have  followed  the  evi- 
dence of  that  defense,  make  no  difference  as 
to  defendant's  right  of  cross-examination. 
The  plaintiff  chose  to  introduce  his  evidence 
in  that  order;  and  defendant  did  not  object 
to  it,  but  simply  claimed  the  right  to  cross- 
examine  the  witness.  The  plaintiff  had  the 
benefit  of  the  testimony  in  chief,  and  had  no 
'  right  to  deprive  the  defendant  of  the  privi- 
lege of  proper  cross-examination.  Nor  did 
the  plaintiff  object  to  the  questions  on  any 
other  ground  than  that  they  were  not  within 
the  limits  of  proper  cross-examination.  There 
was  no  objection  on  the  ground  that  plaintiff 
bad  examined  the  witnes.s  in  chief  out  of  the 
proper  order.  In  view  of  the  fact  that  ap- 
pellant's second  point,  above  considered, 
would  have  been  well  taken  but  for  the  find- 
ing that  Lord  had  no  notice,  the  matter  to 
which  his  cross-examination  was  directed 
v.23p.no.5— 19 


was  material,  and  very  important.  Had  the 
cross-examination  been  permitted,  it  might 
have  disclosed  that,  before  the  assignment  to 
him,  Lord  had  notice  of  the  illegality  of  the 
consideration ;  and  this  would  have  cast  the 
burden  upon  the  plaintiff  of  proving  that  he 
had  no  notice.  Por  the  error  in  sustaining 
the  objection  to  the  cross-examination  of 
Lord,  I  think  the  judgment  and  onler 
should  be  reversed,  and  a  new  trial  granted. 

We  concur:    Foote,  0. ;  Gibsok,  0. 

Per  GtJBiAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  order 
are  reversed,  and  the  cause  remanded  for  a 
new  trial. 


(83  Cal.  ISl) 

Clark  v.  Brown  et  al.    (No.  13,335.) 

(Supreme  Court  of  CaUfimiUi.    Fob.  24,  1890.) 

MiMNo  Pabtnekship  —  AcconsHSo — LocAi.  Ac- 
tions. 
Though,  in  the  absence  of  an  express  allega- 
tion in  a  complaint  for  dissolution  of  a  mining  co- 
partnership, and  for  an  accounting,  it  be  deemed 
to  appear  by  implication  that  the  nrm  has  an  in- 
terest in  the  mine  therein  described,  the  presump- 
tion, in  the  absence  of  evidence  to  the  contrary,  is 
that  the  interests  of  the  partners  therein  are 
equal,  and.  require  no  adjudication,  within  Code 
Civil  Proo.  Cal.  §  893,  subd.  1,  which  provides  that 
an  action  for  the  recovery  or  determination  of  an 
interest  in  land,  or  for  an  injury  thereto,  must  be 
tried  in  the  county  where  it  or  some  part  thereof 
is  situated,  subject  to  the  power  of  the  court  to 
change  the  place  of  trial  under  the  Code. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Stanislaus  coun- 
ty; John  W,  Aemstkong,  .fudge. 

Action  by  W.  A.  Clark  against  H.  B.  Brown 
and  others,  for  the  dissolution  of  a  mining 
Copartnership  and  for  an  accounting.  Code 
Civil  Proc.  Cal.  §  392,  subd.  1,  provides  that 
an  action  "  fur  the  recovery  of  real  property, 
or  of  an  estate  or  interest  therein,  or  for  the 
determination,  in  any  fOrm,  of  such  right  or 
interest,  and  for  injuries  to  real  property," 
must  be  tried  in  the  county  where  it,  or  part 
thereof,  is  situated,  subject  to  the  power 
of  the  court  to  change  the  place  of  trial,  as 
provided  in  the  Cotle.  From  an  order  deny- 
ing their  motion  to  change  the  place  of  trial 
defendants  Brown  and  Flaherty  appeal. 

F.  W.  Street,  for  appellants.  James  H. 
Buddy  for  respondent. 

Yanclief,  C.  This  action  was  commenceii 
in  the  superior  court  of  the  county  of  Stanis- 
laus, in  which  two  of  the  defendants  resided. 
It  is  alleged  in  the  complaint,  substantially, 
that  in  1880  the  plaintiff  and  the  defendants 
Brown  and  Flaherty  entered  into  a  mining  co- 
partnership, for  the  purpose  of  working  min- 
ing claims  situated  in  Tuolumne  county,  called 
the  "Green  Claims,"  ana  extensions  thereof. 
That  they  actually  engaged  in  working  said 
claims,  and  extracting  mineral  therefrom, 
from  said  date  until  October  25,  1887,  when 
B^laherty  sold  to  the  defendants  Clark  and 
Crittenden  "his  interest  in  the  above  mine, 
and  claim  and  business,  since  which  date  said 
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defendants  Clark  and  Crittenden  have,  with 
defendant  Brown  and  this  plaintiff,  been  act- 
imlly  working  said  mine  and  claim,  and  ex- 
tracting minerals  therefrom.  Thut  in  the 
working  of  suidmine  and  claim,  *  *  ♦ 
as  above,  plaintiff  has  advanced  and  used  to 
and  for  the  defendants,  and  each  and  all  of 
them,  large  sums  of  money,  amounting  to 
many  thousands  of  dollars.  That  between 
,  the  1st  day  of  January,  1881,  and  the  25tb 
day  of  October,  1887,  plaintiff  advanced  in 
the  working  of  the  mine  and  claim  aforesaid, 
and  in  extracting  minerals  therefrom,  many 
thousands  of  dollars,  and  since  said  date  has 
advanced  for  such  purpose,  and  in  working 
said  mine,  several  thousands  of  dollars,  all 
for  the  use  of  said  copartjiership.  That  tlitre 
has  never  been  any  settlement  of  any  of  the 
partnership  accounts  of  plaintiff  and  defend- 
ants, or  any  uf  them,  nor  of  the  accuunta  b&- 
tween  plaintiff  and  each  or  all  or  any  of  the 
defendants  herein.  That  tiie  defendants 
Flaherty  and  Brown  have  refused,  and  still 
refuse  to  carry  on  the  aforesaid  business,  or 
to  settle  tlieir,  or  either  of  their,  accounts 
with  the  copartnership,  or  with  this  plaintiff 
on  account  thereof,  or  to  have  or  mnke  any 
accounting  whatever  for  the  moneys  that 
they,  or  either  of  them,  have  received  on  ac- 
count of  the  said  copartnership.  That  the 
copartnership  aforesaid  can  be  carripd  on  only 
at  a  pecuniary  loss.  That  plaintiff  is  desir- 
ous of  dissolving  the  same,  and  having  a 
liquidation  uf  its  affairs.  That  no  term  was 
ever  prescribed  or  fixed  l)etween  the  parties 
hereto,  or  any  of  them,  during  which  the  said 
copartnersliip should  continue.  That  defend- 
ants Chirk  and  Crittenden  are  residents  of 
Stanislaus  county,  state  of  California."  The 
prayer  is  that  the  partnership  be  dissolved, 
and  an  account  taken  of  all  the  partnership 
dealings  and  transactions  from  the  commence- 
ment thereof,  and  of  the  moneys  received 
and  paid  by  the  plaintiff  and  the  defendants, 
respectively,  in  relation  thereto;  that  the  af- 
fairs of  the  firm  be  wound  up,  and  the  co- 
partnership debts  and  liabilities  be  paid;  and 
that  plaintiff  be  paid  his  advimces,  and  that 
the  surplus,  if  any,  be  paid  to  the  plaintiff 
and  defendants  according  to  their  respective 
interests,  and  for  such  other  and  further  re- 
lief as  the  nature  of  the  case  may  require. 
To  this  complaint  the  defendants  Brown  and 
Flaherty  interposed  a  general  demurrer,  on 
the  ground  tliat  it  doesnot  state  facts  suflS- 
cienl  to  constitute  a  cause  of  action;  and,  at 
the  same  time,  regularly  demanded  that  the 
place  of  trial  be  changed  to  the  county  of 
Tuolumne,  for  the  reason  that  the  real  prop- 
erty in  the  complaint  described  appears  to  be 
situated  in  Tuolumne  county,  and  that  it 
further  appears  by  the  complaint  that  the 
"action  is  brought  to  determine  the  interest 
of  the  parties  to  said  action  in  and  to  said 
real  property. "  The  appeal  is  by  Brown  and 
Flaherty,  from  the  order  denying  their  mo- 
tion to  change  the  place  of  trial;  and  the  only 
question  presented  for  decision  is,  does  it  ap- 
pear from  the  complaint  that  the  action  is 


"for  the  recovery  of  real  property,  or  of  an 
estate  or  interest  therein,  or  for  the  deter- 
mination, in  any  form,  of  such  right  or  in- 
terest," in  the  true  sense  of  sut)di  vision  1  of 
section  392  of  the  Code  of  Civil  Procedure? 
Counsel  for  appellants  contend  that  the  ac- 
tion is  for  the  determination  of  the  rights 
and  interests  of  the  respective  parties  in  and 
to  the  mining  claims  described  in  the  com- 
plaint, and  therefore  that  the  court  erred  in 
refusing  to  change  the  place  of  trial  to  the 
county  in  which  the  mining  claims  are  situ- 
atetl.  The  plainly  apparent  object  of  the  ac- 
tion is  to  obtain  a  dissolution  of  a  mining 
copartnership,  and  an  accounting  between 
the  partners.  It  does  not  expressly  appear 
that  the  copartnership  concern  had  any  es- 
tate or  interest  in  the  mine  described;  but 
conceding  that  this  appears  by  implication, 
whicli  is  the  most  that  can  be  clalme<l,  yet, 
in  the  absence  of  evidence  to  the  contrary, 
the  legal  presumption  is  that  the  interests  of 
the  partners  were  equal,  and  that  lirere  was 
no  necessity  nor  occasion  in  this  action  "for 
the  determination,  in  any  form,  of  the  right 
or  interest"  of  any  party  to  this  action,  in  or 
to  the  mine.  The  mine  alleged  to  have  been 
worked  by  the  concern  is  described  as  "the 
Flaherty  Quartz  mine,  known  as  the  Green 
vein  or  claims,  and  the  extensions  thereof;" 
and  for  aught  ttiat  appears  the  vein  or  claims, 
and  the  extensions  thereof,  may  have  been 
owned  in  severalty  by  the  individual  part- 
ners, and  the  partnership  may  have  been 
liuiited  to  thu  working  of  those  claims  with- 
out any  interest  or  estate  in  them,  and  the 
pai-tnership  may  have  been  so  limited,  even 
if  the  partners  had  been  tenants  in  common 
of  all  the  claims  and  extensions.  It  is  enough, 
however,  for  the  disposition  of  tliis  appeal  in 
favor  of  the  res(>ondent,  that  it  does  not  ap- 
pear that  the  action  is  "for  the  recovery  of 
real  property,  or  of  an  estate  or  i  nterest  there- 
in, or  for  the  determination,  in  any  form,  of 
such  right  or  interest;"  and  that  it  does  ap- 
pear that  all  the  relief  prayed  for  may  be 
granted  without  the  determination,  even  in- 
cidentally, of  any  right  or  interest  in  real 
property.  I  think  the  order  should  be  af- 
firmed. 

We  concur:    Belohek,  C.  C,  Foote,  C. 

Pek  CinuAH.    For  the  reasons  given  in 
the  foregoing  opinion  the  order  is  affirmed. 


(8S  Cal.  167) 

KrrTs  0.  Austin.    (No.  13,284.) 
(Supreme  Court  of  Calif omia.    Feb.  28, 1890.) 

QUIETINO  TiTLB — Cl^LIU  TO  PUBLIC  LaSDS. 

1.  28  V.  S.  8t.  St  Large  18S3-S5,  p.  831,  provides 
tbat  one  taking  possession  of  government  land 
without  connecting  himself  with  the  title  is  a 
mere  trespasser.  St.  Cal.  1878-74,  p.  644,  %  3,  pro- 
vides that  every  qualified  claimant  under  the 
homestead  laws  of  toe  United  States,  residing  on 
public  land  of  the  United  States  within  this  state, 
who  shall  hare  made  his  original  homestead  entry 
in  accordance  with  said  laws,  stiall,  from  the  date 
of  such  entry,  be  deemed  to  have  title  to,  and  be 
In  possession  of,  all  the  land  described  in  snch 
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entry,  as  against  trespassers,  and  all  persons  hav- 
in?  no  superior  riftbt  or  title  to  the  same,  as  long 
uhe  shall  continue  to  reside  tbereon,  and  to  com- 
ply In  good  faith  with  said  homestead  laws.  HeU, 
m  an  action  to  qutet  title  to  land,  by  one  in  no 
wise  connected  with  the  government  title  thereto, 
against  one  who  had  filed  her  homestead  entry  on 
certain  land  embracing  the  land  on  which  she  re- 
sides, and  also  the  land  in  dispute,  tbat,  as  against 
plalntifi,  defendant  had  title  to  the  premises. 

8.  Where  plaintiff  relies  solely  on  naked  pos- 
session for  arecovery,  he  cannot,  on  rebuttal,  show 
that  a  third  person  resides  on  the  land  under  a  ti- 
tle superior  to  defendant's. 

8.  Where  defendant's  answer  sets  up  her  ad- 
verse claim  of  title,  the  court  having  found  that 
title  superior  to  plaintifrs  may  properly  include  in 
its  decree  an  award  of  the  possession  to  defendant, 
nnder  Code  Civil  Froo.  CaL  (  880,  providiog  that 
in  an  acUon  by  a  person  out  of  possession  to  deter- 
mine an  adverse  claim  of  an  interest  therein,  if  the 
judgment  he  for  plaintiff,  he  may  have  a  writ  for 
possession  as  against  the  defendants  in  the  action. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Nevada  county; 
J.  M.  Wallitio,  Judge. 

Chat,  W.  Kitts.  for  appellant.  Thog.  B. 
Ford,  for  respondent. 

Gibson,  G.  Tbia-was  an  action  to  quiet 
title.  The  defendant  set  up  her  adverse 
claim,  and  judgment  passed  in  her  favor, 
from  which,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.  From  the  findings, 
wliicli  are  fully  sustained  by  the  evidence,  it 
appears  tliat  the  land  in  controversy  is  a  por- 
tion of  the  public  domain,  and  is  comprised 
of  10  acres  witliina  larger  tract,  to  whicli  the 
defendant  acquired  the  right  of  possession  by 
a  deed  from  Wilson  and  wife  in  mt)7,  who 
were  at  the  time  and  prior  thereto  had  been, 
in  the  exclusive  possession  of  the  whole  tract. 
Under  this  deed  the  defendant  immediately 
entered  upon  the  exclusive  possession  of  the 
land,  built  a  house,  and  made  other  improve- 
ments upon  a  portion  not  included  within  the 
lO-acre  tract.  Tlie  latter  was  used,  in  con- 
necUon  with  her  dwelling,  as  a  pasture  for 
ber  cattle.  In  1869,  one  of  the  predecessora 
of  plaintiff  entered  upon  the  land,  and  in- 
closed the  10-acre  tract  with  a  fence,  wliich 
was  'sufflcient  to  exclude  stock  for  three  years 
thereafter,  daring  which  time  defendant  was 
prevented  from  using  the  land;  but  thereaft- 
er, tliat  is  to  say,  from  and  including  the 
year  W72  until  the  year  1886,  the  defendant 
nsed  thfe  land  the  same  as  before,  except  that 
Boch  use  was  in  connection  with,  but  hostile 
to,  that  of  the  plaintiff  and  his  predecessors. 
April  17, 1U86,  the  defendant,  who  was  duly 
qualilied  to  do  su,  made  and  filed  ber  origi- 
nal homestead  entry  upon  certain  public  land, 
embracing  the  land  upon  which  she  resides, 
and  the  10  acres  in  dispnte,  and  received  the 
certificate  of  entry  therefor,  which  she  owns, 
and  the  same  has  never  been  suspended,  can- 
celed, or  revoked.  Keither  the  plaintiff,  nor 
any  of  his  predecessors,  ever  connected  him- 
self with  the  government  title  to  the  tract 
in  dispute;  but  the  plaintiff,  in  1886,  after  de- 
fendant had  made  her  homestead  entry, 
erected,  and  has  since  maintained,  a  substan- 
tial indosure  around  the  said  tract. 


At  the  trial  considerable  evidence  was  in- 
troduced by  both  parties  tending  to  prove 
that  they  and  their  respective  predecessors 
hail,  as  against  each  other,  acquired  the 
right  to  the  possession  of  the  land  in  dispute 
by  adverse  use.  This  evidence  shows  that 
neither  the  predecessors  of  plaintiff,  nor 
himself,  ever  had  the  exclusive  possession  of 
the  land  against  the  defendant,  except  per- 
liaps  during  three  years  from  1869  to  1871, 
both  inclusive;  and  even  during  those  years, 
it  seems,  a  school  was  maintained  in  a  school- 
house,  previously  built  upon  the  land  by  the 
permission  of  the  defendant's  husband,  since 
deceased,  who  was  at  thn  time  one  of  the 
trustees  of  the  school-district  that  maintained 
the  school.  But  the  case  seems  to  have 
turned  in  defendant's  favor  upon  the  right 
she  acquired  as  a  homesteader.  This  was 
right.  The  plaintiff,  not  having  shown  any 
connection  with  the  government  title  to  the 
land  in  controversy,  was  a  mere  naked  tres- 
passer; and  his  indosure  of  it  was  made  and 
maintained  in  violation  of  the  provisions  of 
the  act  of  congress  of  February  25,  1885,  (23 
U.  S.  St.  at  Large.  1883-85.  p.  321,)  while  the 
defendant,  as  a  qualified  homesteader,  pos- 
sessed of  a  certificate  of  entry  which  remained 
in  full  force,  was  deemed,  as  against  trespass- 
ers and  others  not  having  a  superior  right 
or  title  to  the  land,  to  have  title  to,  and  be  in 
possession  of,  all  the  land  described  in  her 
certificate  of  entry,  (St.  Gal.,  1873-74,  p.  544; 
Whittaker  v.  Pendola,  78  Cal.  296,  20  Pac. 
Bep.  680.)  That  case  was  parallel  with  the 
one  here.  There  the  pliinliff  sought  to  re- 
cover all  but  two  or  three  acres  embraced 
within  bis  homestead  entry,  which  was  evi- 
denced by  a  receiver's  duplicate  receipt. 
The  plaintiff,  on  the  trial,  introduced  this  re- 
ceipt in  evidence,  together  with  testimony, 
from  which  it  appeared  that  before  the  cora< 
mencement  of  the  action,  he  had,  in  addition 
to  making  tlie  payment  mentioned  in  the  re- 
ceipt, built  a  house,  and  estalOished  his  resi- 
dence, upon  the  two  orthree  acres  within  his 
homestead  claim,  that  were  not  sued  for; 
that  for  two  years  prior  to  the  issuance  of  the 
receipt  the  defendant  had  maintained  an  in- 
dosure around,  and  cultivated  a  large  por- 
tion of,  the  homestead,  and  had  a  house  and 
barn  thereon.  On  the  case  thus  made,  de- 
fendant moved  for  a  nonsuit  on  the  ground 
tliat  no  title  to  the  land  had  been  shown  by 
plaintiff.  The  court  denied  the  motion;  and 
the  defendant  thereupon,  without  offering 
any  evidence  on  his  part,  submitted  the  case^ 
and  judgment  was  rendered  for  plaintiff.  In 
passing  upon  the  appeal,  tliis  court  said: 
"The  defendant,  not  having  shown  any  ci^ 
pacity  in  himself  to  acquire  the  government 
title  to  the  demanded  premises,  nor  any  ef- 
fort or  intention  to  do  so,  stands  in  the  po- 
sition of  a  mere  naked  trespasser  upon  the 
public  domain,  with  an  indosure  erected  and 
maintained  contrary  to  the  express  provis- 
ions of  the  act  of  congress  of  February  25, 
1885,  (28  St.  at  Large,  1883-85.  p.  321;)  and 
the  main  question  in  the  case  is  whether  bj 
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such  unanthomed  inclosure  he  can  prevent  a 
homestead  entry  of  the  land  by  a  citizen  of 
the  United  States  who  goes  peaceably  upon 
a  portion  of  the  tract,  and  i  n  other  respects 
complies  with  the  law.  Tliis  is  the  precise 
question,  or  tl>e  converse  of  it,  involved  and 
decided  in  the  case  of  Haven  v.  Haws,  G3  Cai. 
514;  and  on  the  authority  of  that  case  we 
hold  that  this  plaintiff  had  the  right  to  make 
his  homestead  entry  of  the  whole  tract,  not- 
witlistanding  the  possession  by  defendant 
of  the  greater  portion  of  it."  And,  with 
regard  to  the  certificate  of  entry  aa  evidence 
of  the  riglitof  the  plaintiff  as  a  homesteader, 
it  further  said:  "The  evidence,  therefore, 
brought  the  plaintiff  squarely  within  the  pro- 
visions of  the  second  section  of  tlie  act  of  the 
legislature  of  this  stale  passed  March  23, 
1874,  (St.  1873-74,  p.  544,)  which  reads  as 
follows:  <Sec.  2.  Every  qualified  home- 
stead claimant  under  the  homestead  laws  of 
the  United  Slates,  residing  on  public  land 
of  the  United  States  within  this  sbite,  who 
shall  have  made  his  original  homestead  entry 
in  accordance  with  said  laws,  shall,  from  the 
date  of  such  entry,  be  deemed  to  have  title  to, 
and  to  be  in  possession  of,  all  the  land  de- 
scribed in  such  entry,  as  against  trespassers, 
and  all  persona  having  no  superior  right  or 
title  to  the  same,  as  long  as  he  shall  contin- 
ue to  reside  thereon,  and  to  comply  in  good 
faith  with  said  homestead  laws.'  Under 
this  law,  the  plaintiff  must  be  deemed  to 
have  the  title,  as  against  the  defendant,  to 
the  demanded  premises." 

The  offer  of  plaintiff  to  prove  in  rebuttal 
that  one  Luey,  as  a  qualified  pre-emptor,  had 
entered  the  land  as  such,  had  received  his  cer- 
titlcate  therefor,  which  bore  date  one  month 
prior  to  that  of  defendant,  and  that  he  was 
residing  upon  the  land,  was  properly  rejected. 
It  was  not  evidence  in  rebuttal.  He  relied 
solely  upon  naked  possession,  and  could  only 
recover,  if  at  all,  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  the  de- 
fendant's; and  the  attempt  to  show  that  the 
land  was  in  the  possession  of  a  third  [>er- 
son,  to  say  nothing  of  its  inconsistency  with 
his  own  claim,' could  not  aid  him.  It  could 
not  avail  him  in  any  way,  unless  he  could 
show  some  connection  on  his  part  with  what- 
ever right  or  title  Luey  may  have  had. 
Niagara  C.  G.  M.  Co.  v.  Bunker  Hill  C.  M. 
Co.,  59  Cai.  612;  Wilson  v.  Madison,  65  Cai. 
5;  Funk  v.  Sterrett,  59  Cai.  613.  All  of 
these  cases  were  to  quiet  title  to  land.  In 
the  first,  the  defendant  offered  to  prove  prior 
pos-session  of  the  mining  claim  in  a  stranger. 
This  was  rejected  because  the  defendant  dis- 
claimed any  Intention  of  connecting  itself 
with  such  prior  possession.  The  ruling  was 
sustained.  In  tlie  next  case  it  was  held  that 
the  defendant  could  not  rely  upon  an  out- 
standing title  in  the  United  States;  he  not 
having  shown  any  privity  with  it,  or  any  title 
whatever.  In  the  last  case  it  was  decided 
that  the  plaintiff,  a  mere  possessor  of  a  min- 
ing claim,  who  had  not  brought  himself  in 
privity  with  the  title  of  the  United  States  by 


a  location  of  the  claim,  could  not  prevail  over 
one  who  had. 

It  is  objected  that  the  court,  in  this  form 
of  action,  erred  in  awarding  the  possession 
to  the  defendant.  But  there  is  warrant  for 
the  relief  granted  in  section  380  of  the  Code 
of  Civil  Procedure,  which  is  as  follows:  "Sec. 
380.  In  an  action,  brought  by  a  person  out; 
of  possession  of  real  properly,  to  determine 
an  adverse  claim  of  an  interest  or  estate 
therein,  the  pei°son  making  such  adverse  claim 
and  persons  in  possession  may  be  joined  aa 
defendants;  and,  if  the  judgment  be  for  the 
plaintiff,  he  may  have  a  writ  for  the  posses- 
sion of  the  premises  as  against  the  defendant 
in  the  action  against  whom  the  judgment  has 
passed."  See,  also,  Polack  v.  Gurnee,  66 
Cai.  266,  5  Pac.  Rep.  229,  GIG.  The  defend- 
ant here,  in  her  answer,  set  up  her  adverse 
claim  of  title  to  the  property.  She  thereby 
became  an  actor,  with  the  burden  of  proof 
upon  her  to  establish  her  claim.  And  the 
court,  having  found  that  her  adverse  daita 
was  superior  to  that  of  the  plaintiff's,  from 
which  the  right  of  possession  flowed,  properly 
included  in  its  decree  an  award  of  the  posses- 
sion. We  have  discovered  no  prejudicial 
error  in  the  record,  and  therefore  advise  that 
tlie  judgment  be  aiJQrmed. 

We  concur:  Belchek,  C.  0.;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  ia 
the  foregoing  opinion  the  judgment  and 
order  are  aOlrmed. 


(83  Cal.  21S> 

Burgess  e.  Fairbanks  et  al.  (No.  13,262.) 
(Supreme  Court  of  Caltfomia.  Feb.  86,  1890.) 
Vendob's  Libs— Pleadiko— Waiver  of  Lien. 

1.  A  complaint  alleging  that  plaintiff  sold  land 
to  defendant  W,  for  a  certain  sum,  of  wliiob  a  part 
was  paid,  leaving  a  specified  balance  due  and  un- 
paid ;  that  at  the  time  of  the  sale,  for  reasons  known 
to  W.,  and  at  his  request,  a  conveyance  of  the  land 
was  made  with  the  name  of  defendant  F.  inserted 
therein,  and  that  the  latter  knew  all  the  facts  of 
the  transaction, — is  sufficient  to  warrant  the  en- 
forcement of  the  vendor's  lien  for  such  balance  as 
against  F. 

3.  It  is  not  necessary  that,  in  such  case,  the 
vendor,  before  suing  in  equity  to  enforce  his  Hen, 
shall  have  first  exhausted  bis  remedy  at  law. 

3.  An  instrument  in  the  words,  "DueGt  W.  B., 
and  payable  when  the  suit  now  in  court,  between 
him  and  C.  B.  R.  isseltled,  $750,  "is  not  a  promissory 
note,  and  the  vendor,  by  taking  it  as  security  for 
the  balance  of  the  purchase  money  for  the  land, 
docs  not  waive  his  Uen. 

Department  2.  Appeal  from  superior 
court.  Trinity  county:  T.  E.  Jomes,  Judge. 

Barclay  Henley,  for  appellants.  John  W. 
Turner,  tor  respondent. 

MoFakland,  J.  This  is  an  action  to  en- 
force a  vendor's  lien  for  balance  of  unpaid 
purchase  money.  Judgment  was  for  plain- 
tiff, and  defendants  appeal  from  the  judg- 
ment on  the  judgment  roll  alone. 

The  complaint  is  sufficient.  It  avers  clear- 
ly enough  that  plaintiff  sold  the  land  to  the 
defendant  George  E.  White  for  *4,150;  that. 
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of  said  purchase  money,  said  White  paid 
plaintiff  02,400,  and  also,  according  to  tlie 
terms  of  tiie  sale,  paid  to  one  McMuirrty  ^1,- 
025  due  on  a  mortj^age  on  the  land,  and  that 
tbelmlance,  ®750,  with  interest,  is  due  and  un- 
paid ;  that  at  the  time  of  the  sale,  for  reasons 
known  to  the  said  White,  and  at  his  request, 
a  conveyance  of  the  land  was  made  by  plain- 
tiff, with  the  name  of  the  defendant  H.  T. 
Fairbanks  inserted  therein;  and  that  the  lat- 
ter knew  all  the  facts  of  the  transaction. 
These  averments  warrant  the  enforcement 
of  the  lien  as  against  Fairbanks. 

There  is  nothing  in  the  point  that  the  reme- 
dies at  law  must  first  be  exhausted  before  a 
bill  in  equity  to  enforce  a  vendor's  lien  can 
be  resorted  to.    Sparks  v.  Hess,  15  Cal.  186. 

The  point  that  plaintiff  waived  his  lien  by 
taking  as  security  the  promissory  note  of  a 
third  person  is  not  tenable.  The  written  in- 
strument relied  on  to  sustain  this  point  is  as 
follows:  "15725  Kikawaka,  Nov.  15,  1886. 
Due  to  George  W.  Burgess,  and  payable  when 
the  suit  now  in  court  between  him  and  C.  B. 
Bice  is  settled,  seven  hundred  and  twenty- 
flve  dollars.  [Signed]  Wm.  T.  White,  Agent 
for  George  E.  White."  This  instrument  is 
not  a  promissory  note;  and  it  is  unnecessary 
to  determine  whether,  prima  facie,  it  is  the 
personal  obligation  of  the  principal  or  the 
agent.  It  at  least  bears  a  strong  suggestion 
of  agency;  and  it  would  have  been  compe- 
tent to  show  by  parol  evidence  bow  it  was 
received,  and  who  was  intended  to  be  bound 
by  it.  Bean  v.  Mining  Co.,G6  Cal.  451 ;  6  Pao. 
Rep.  86;  Sayre  v.  Nichols.  7  Cal.  635.  And, 
as  it  is  averred  in  the  complaint,  and  found 
by  th6  court,  that  the  instrument  was  made 
by  George  E.  White,  the  finding  will  be  pre- 
sumed to  be  supported  by  the  evidence.  We 
see  no  material  insuQiciency  in  the  findings. 
Judgment  alflrmed. 

We  concur:  Shabpstein,  J»;  Thoen- 
TON,  J. 


(ffl  Cal.  ai) 

EiLET  V.  Simpson  et  al.    (No.  13,233.) 
(Supreme  Court  of  California.    Feb.  26, 1890.) 

NbOUGBNCB — ^DaNGEROVS  PkEXIISES— EviBBSCB. 

In  an  actioD  for  injuries  sustained  by  tho 
falling  on  plaintiff,  while  on  a  public  street,  of  an 
a"wniiig  and  part  of  the  wall  of  defendant's  prem- 
ises, the  evidence  showed  that  the  wall  was  not 
ol  sufficient  strength  to  support  the  awning,  though 
it  bad  done  80  for  several  months,  and  that  it  was 
carelessness  to  put  it  up;  that  the  premises  were 
occupied  and  the  awning  erected  by  lessees  of  de- 
fendants, with  permission  of  the  latter,  who  fur- 
nished some  of  the  material  therefor.  Held,  that 
defendants  were  liable. 

Department  2.  Appeal  from  superior 
court,  San  Joaquin  county;  J.  G.  Swinner- 
TON,  Judge. 

W,  L.  Dudley  and  W.  if.  Gibson,  for  ap- 
pellants. J.  0.  Campbell  and  James  H.  Budd, 
for  respondent 

SBARrsxeiN,-  ,r.    This  action  is  brought 


to  recover  damages  cjtused  by  the  failing  of 
an  awning  and  a  portion  of  a  brick  wall  upon 
the  plaiitiff  while  passing  along  upon  a  side- 
walk under  said  awning.  Defendants  were 
the  owners  and  lessors  of  the  building  to 
which  said  awning  was  attached.  The  case 
was  tried  by  a  jury,  which  rendered  a  verdict 
In  favor  of  the  plaintiff  for  06,000.  Defend- 
ants moved  for  a  new  trial  on  several  giounds, 
one  of  them  being  "insutBciency  of  the  evi- 
dence to  justify  the  verdict."  The  motion 
for  a  new  trial  was  overruled,  and  from  the 
order  overruling  it  and  the  judgment  this  ap- 
peal is  taken.  There  was  sufhcient  evidence 
to  justify  a  finding  that  the  wall  to  which 
the  awning  was  attaclied  was  not  of  suthcient 
strength  to  support  that  burden,  although^ 
it  did  Support  it  several  months.  But  the 
evidence  is  abundantly  sufficient  to  justify  a 
finding  that  it  was  carelessness  to  hang  such 
an  awning  to  a  wall  in  the  condition  that  this 
wall  Is  proven  to  have  been.  And  somebody 
was  guilty  of  carelessness  in  placing  it  there. 
The  building,  or  some  part  of  it,  was  occupied 
by  tenants  of  appellants,  and  it  was  doubtless 
at  the  instance  of  those  tenants  that  the  awn- 
ing was  put  up.  and  it  was  put  up  by  contract- 
ors employed  by  said  tenants.  But  appellants 
not  only  knew  of  and  consented  to  tlie  erec- 
tion of  the  awning,  but  contributed  the  lum- 
ber for  its  construction ;  the  tenants  providing 
the  iron  used  in  the  construction  of  it,  and 
paying  the  contractors  for  the  work  on  it. 
in  Kalis  v.  Shattuck,  69  Cal.  593, 11  Fac.  Kep. 
846,  this  court  said:  "It  is  well  settled  that 
a  landloi'd  is  not  liable  for  such  consequences, 
.unless  (1)  the  nuisance  occasioning  the  in- 
jury existed  at  the  time  the  premises  were 
demised;  or  (2)  the  structure  was  in  such  a 
condition  that  it  would  be  likely  to  become  a 
nuisance  in  the  ordinary  and  reasonable  use 
of  the  same  for  the  purpose  for  which  it  was 
constructed  and  let,  and  the  landlord  failed  to 
repair  it,  (Jessen  v.  Sweigert,  66  Cal.  182, 
4Pac.  Rep.  1188;  Rectorv.  Buckhart.S  Hill, 
193;  Mullen  v.  St.  John,  67  N.  Y.  567;  Hus- 
sey  V.  Ryan,  2  Atl.  Rep.  729;  Wood,  Nuis. 
§§  296,  676;  Wood,  Landl.  &  Ten.  918;)  or 
(3)  the  landlord  authorized  or  permitted  the 
act  which  caused  it  to  become  a  nuisance  oc- 
casioning the  injury."  In  this  case  appel- 
lants not  only  authorized  or  permitted  the  act, 
which  caused  the  nuisance  occasioning  the  in- 
jury, but  contributed  to  it  by  furnishing  ma- 
terial to  be  used  in  creating  It.  Under  the  rule 
above  stated,  appellants  are  certainly  liable 
for  the  consequences  of  an  act  to  which  lliey 
contributed.  We  perceive  no  merit  in  any 
of  the  exceptions  taken  to  the  rulings  of  the 
court  during  the  trial.  The  damages  awarded 
the  plaintiff  are  not,  in  our  opinion,  exces- 
sive, and  the  instruction  of  the  court  upon 
the  subject  of  damages  w^as  not  erroneous. 
Judgment  and  order  affirmed. 


J. 


We  concur:  Thoknton,  J.,  McFakland, 
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Caits  v.  Smpsox  et  dL  (Na  18,281.) 
(Supreme  Court  of  CaH/iomta.  Feb.  36, 1890.) 
Sharpstbin,  J.  The  only  difference  between  this 
ease  and  that  of  Riley  v.  Simpson,  (No.  18,233,) 
Rnte,  293,  recently  decided  by  this  court,  is  that  the 
plaintiffs  are  not  the  same,  and  the  judgmeint  is  for 
%  larger  sum  in  this  case  than  in  that.  In  allother 
respects  the  cases  are  similar,  and,  for  the  reasons 
given  in  Riley  v.  Simpson  et  al.  for  the  affirmance 
of  the  judgment  and  order  in  that  case,  the  judg- 
ment and  order  in  this  case  are  affirmed. 

We  concur:  Thornton,  J.,  MoFaslano,  J. 


(83  Cal.  239) 

MoMuLUN  0.  Lettch  et  al„  Supervisors. 

(No.  13.2n.) 
{Sttpreme  Court  of  CaXiifomia.    Feb.  87, 1890.) 

ToLI/-ROAI>8— DKDIOATtONS. 

▲  toll-road,  at  the  time  of  its  oodstruotion, 
becomes  a  public  highway  by  dedication,  subject 
to  the  right  of  the  company  to  collect  tolls  for  the 
period  prescribed  by  statute ;  and  after  the  expira- 
tion of  that  period  neither  the  company  nor  its 
•tooktaolders  nave  any  interest  in  the  road  for  which 
they  are  entitled  to  compensation. 

Department  2.  Appeal  from  superior 
court,  San  Joaquin  county;  J.  G.  Swiki^eb- 
TON,  Judge. 

Petition  of  Eliza  McMuIlin,  a  stockholder 
In  the  Stoclitou  &  Frencli  Camp  Turnpilie 
Gompanj,  to  have  reviewed  tlie  proceedings 
of  A.  Leitch  and  others,  supervisors  of  San 
Joaquin  county,  to  have  the  order  and  pro- 
ceedings of  said  coRimlssioners,  declaring  the 
road  of  said  company  a  free  public  highway 
declared  null  and  void.  From  a  decree  in 
favor  of  petitionrr,  respondents  appeal. 

Awry  C.  W/iite,  Dist.  Atty.,  for  appellantB. 
/.  C.  Campbell,  Edward  I.  Jonas,  and  W. 
L.  Dudley,  for  respondent. 

Per  Curiam.  The  court  is  of  the  opinion 
that  when  the  toll-road  in  question  was  con- 
structed in  1867,  by  a  corporation  formed  un- 
der tlie  act  of  1853,  it  became  a  public  high- 
way by  dedication,  subject  to  tlie  right  to 
collect  tolls  fur  a  limited  period.  This  period 
has  expired,  but  the  dedication  to  the  public 
,  remains.  Neither  the  plaintiff  nor  the  cor- 
poration, nor  the  corporation  which  con- 
structed any  road,  on  the  termination  of  the 
franchise  to  collect  tolls,  bad  any  interest  for 
which  either  of  them  can  demand  compensa- 
tion. The  questions  arising  in  this  case  are 
settled  by  the  decisions  of  this  court  in  People 
▼.  Davidson,  and  People  v.  O'Keefe,  in  79 
Cal.  166  and  171,  21  Pac.  Bep.  538,  539. 
See,  also,  Wood  v.  Turnpike  Co.,  24  Cal.  474. 
The  judgment  and  order  are  reversed,  and 
the  cause  remanded,  with  directions  to  the 
court  below  to  enter  judgment  for  the  de- 
fendants. 


(83  Cal.  201) 

FooEL  «.  ScsHALZ  et  al.  (No.  13,617.) 
(Supreme  Court  qf  Caiyomia.  Feb.  26,  1890.) 
Appeai^Bond. 
An  appeal  will  not  be  dismissed,  because 
the  undertaking  was  not  filed  in  time,  where 
the  certificate  of  the  clerk  shows  that  an  un- 
dertabing  was  filed  on  the  day  the  appeal  was 
taken,  but,  the  appellee's  attorney  harlng  filed  ez- 


oeptlons,  a  year  thereafter,  to  the  inffioienoy  of  the 
sareties,  another  undertaking  was  given  and  ap- 
proved within  20  days  thereafter. 

In  bank.  Appeal  from  superior  conrt* 
city  and  county  of  San  Francisco;  T.  H. 
Bearden,  Judge.  . 

Henry  H.  Davis,  for  appellant.  H.  B. 
Lowenthal,  for  respondent.  ' 

Patekson,  J.  Bespondent  has  submitted 
a  motion  to  dismiss  the  appeal  herein  onsev> 
eral  grounds.  The  triinscript  does  not,  in 
some  respects,  conform  strictly  to  the  rules 
of  this  court;  but  the  defects  are  matters  of 
form,  and  not  so  irregular  in  character  as  to 
call  for  a  dismissal  of  the  appeal.  The  inter- 
lineations and  erasures  were  made  before  the 
transcript  was  filed  or  certified  to  by  th» 
clerk,  and  do  not  in  any  respect  render  the 
record  difficult  to  read  or  understiind.  An- 
other ground  of  the  motion  lis  that  the  under- 
taking  on  appeal  was  not  filed  within  time. 
The  certificate  of  tlie  clerk,  however,  filed 
herein  with  the  appellant's  affidavit  in  oppo- 
sition to  the  motion,  shows  that  an  undertak- 
ing on  appeal  was  filed  in  the  court  below  on 
the  day  the  appeal  was  taken,  viz.,  on  Sep- 
tember 1, 1888;  but,  plaiiitift's  attorney  hav- 
ing filed  exceptions  to  the  sufficiency  of  the 
sureties  on  the  6th  day  of  September,  1888, 
another  undertaking — the  one  set  forth  in 
the  transcript —  was  given  and  ap|>roved 
within  20  days  thereafter.    Motion  denied. 

We  concur:  McFarland,  J.;  Fox,  J.; 
Sharpstbin,  J.;  Thornton,  J. 


(83  Cal.  155) 

Cleohoiui  e.  Zumwalt.    (No.  13,394.) 
(Supreme  Court  of  California.    Feb.  23, 1890.) 

RbFORMATIOX  of  DeBD — MiSTAEB. 

1.  When  the  contract  of  sale  by  |>laintiff  to  de- 
fendant of  all  her  interest  in  certain  lands  was 
made,  both  parties  supposed  that  plaintifPa  in- 
terest was  an  undivideii  one-fifth,  but  before  the 
execution  of  the  deed  defendant  learned  that  plain- 
tiff's interest  was  an  undivided  three-fifths.  Plain- 
tiff, however,  had  no  knowledge  of  this  until  after 
the  conveyance  was  made,  lleld  that,  the  mis- 
take being  mutual  at  the  time  of  the  agreement, 
the  deed  would  be  reformed. 

3.  If  it  be  held  that  the  right  to  reformation 
must  relate  solely  to  the  condition  and  understand- 
ing of  the  parties  at  the  time  of  the  execution  of  the 
deed,  the  same  r«lief  would  be  granted  under  Civil 
Code  CaL  %  8399,  providing  that  "when,  through 
fraud  or  a  mutual  mistake  of  the  parties,  or  a  mis- 
take of  one  party  which  the  other  at  the  time  knew 
or  suspecteo,  a  written  contract  does  not  truly  ox- 
press  we  intention  of  the  parties,  it  may  be  revised, 
on  the  application  of  a  party  aggrieved,  so  aa  te 
express  that  intention. " 

Department  1.  Appeal  from  superior oouit. 
Golusa  county;  E.  A.  Bridopord.  Judge. 

John  G.  Deuel  and  Oliver  P.  Beans,  for 
appellant.    Richard  Bayne,  for  respondent. 

Fox,  J.  Action  to  reform  a  deed.  Judg^ 
ment  for  defendant,  and  plaintiff  appeals. 
TliH  ciise  comes  up  on  the  judgment  roll.  Ife 
appears  from  the  findings  that  in  October, 
1885,  Mary  Cleghorn,  then  a  minor,  was  the 
owner  of  an  undivided  one-tenth  interest  la 
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th«  N.  W.  4  of  section  11,  township  18  N., 
range  6  W.,  M.  D.  M.,  which  she  bad  inher- 
ited from  her  father;  Ihat  upon  the  death  of 
her  father  a  one-haif  interest  in  said  land 
passed  to  lier  mother,  who  had  also  died  in 
0<^l>er,  1885;  that  in  the  course  of  settle- 
ment of  the  estate  of  the  mother,  and  on  the 
8th  day  of  May,  1886,  the  said  one-half  inter- 
est so  held  by  the  mother  was,  by  an  order 
of  the  probate  court,  dniy  given  and  made, 
set  apart  to,  and  declared  to  be  the  prop- 
erty of,  said  Mary,  but  she  was  then  ad- 
vised by  her  counsel  that  this  order  only 
gave  her  the  use  of  the  property  during 
her  minority,  and  that  upon  her  becoming  of 
age  her  brothers  and  sisters  would  ttike  each 
a  one-flfth  interest  therein,  the  same  as  tliey 
bad  done  In  her  father's  estate,  leaving  one- 
fifth  to  her,  thus  vesting  in  her  at  her  major- 
ity two  uudlvided  tenths,  or  one  undivided 
fifth,  of  the  whole  title  to  the  tract.  The 
court  finds  that  this,  the  one-flfth  interest, 
is  wbnt  she  and  the  defendant  both  supposed 
she  owned  when,  in  November,  1887,  she  be- 
ing then  of  lawful  age,  defendant  agreed 
with  her  to  purchase  her  interest  in  tlie  tract, 
and  pay  her  9500  therefor,  which  price  the 
court  dnds  whs  the  value  of  an  undivided  one- 
fifth  of  the  tract.  The  court  further  finds 
that  subsequently,  and  before  the  deed  was 
executed,  upon  examination  of  an  abstract  of 
title,  defendant  was  informed  by  liis  attorney, 
and  at  the  time  of  the  execution  and  delivery 
of  the  deed  and  payment  of  the  money  knew, 
that  the  interest  of  plnintift  in  the  tract  was 
three-flfths  instead  of  one-fifth,  but  did  not 
disclose  the  fact  to  plaintiff.  The  deed  was 
in  a  form  ttiat  conveyed  all  her  interest, 
whatever  it  might  be.  The  relief  sought  is 
to  80  reform  the  deed  that  it  shall  convey  an 
undivided  one-Qfth,  as  both  parties  expected 
it  would,  and  intended  it  should,  at  the  time 
the  bargain  was  made  for  it,  and  the  price 
was  fixed,  and  as  one  of  them  l)elieved  it  did 
when  it  was  made.  The  granting  of  this  re- 
lief is  resisted,  not  on  the  ground  that  it 
would  he  inequitable,  or  would  not  make  the 
deed  conform  to  the  purchase  as  actually 
made,  but  on  the  technical  ground  that  at  the 
time  of  the  actual  execution  and  delivery  of 
the  deed  there  was  not  a  mutual  mistake  of 
fact  as  to  what  it  conveyed. 

While,  from  its  full  finding  of  facts,  the 
court  below  seems  to  have  been  fully  im- 
presseil  with  the  equity  of  plaintiff's  case,  it 
Beeras  to  have  thought  the  point  made  bytlie 
defense  to  have  been  well  taken;  for  it  finds, 
as  conclusion  of  law,  that,  "under  the  com- 
plaint as  it  now  stands,  said  plaintiff  is  not 
entitled  to  the  relief  prayed  for,"  and  judg- 
ment is  entered  for  defendant.  In  this  we 
think  tiie  court  erred.  There  is  no  doubt 
'Wliatever  that,  at  the  time  tlie  minds  of  the 
I>arties  met,  and  the  bargaian  was  actually 
made,  the  mistake  was  mutual,  fiotb  then 
understood  and  believed  that  what  the  one 
Was  selling  and  the  other  was  buying  was  the 
undivided  one-fifth,  and  the  price  was  flxed 
on  tliat  basis.   The  «xecution  and  delivery  of 


the  deed  afterwards  was  but  the  carrying  in- 
to effect  of  the  agreement  already  made.  The 
mistake  relates  to  the  time  of  the  agreement, 
not  merely  to  the  time  of  the  carrying  of  the 
agreement  into  effect. 

But,  even  if  it  he  held  that  the  cause  of  ac- 
tion must  relate  solely  to  the  condition  and 
understanding  of  the  parties  at  the  time  of 
the  execution  and  delivery  of  the  deed,  the 
case  is  one  which  comes  within  the  provisions 
of  section  3399,  Civil  Code,  and  entitles  the 
plaintiff  to  the  relief  demanded.  That  sec- 
tion reads:  "When,  through  fraud  or  a  mut- 
ual mistake  of  the  parties,  or  a  mistake  of 
one  party  which  the  other  at  the  time  knew 
or  suspected,  a  written  contract  does  not  tru- 
ly express  the  intention  of  the  parties,  it  may 
be  revised,  on  the  application  of  a  party  ag- 
grieved, so  as  to  express  tliat  intention,  so  far 
as  it  can  be  done  without  prejudice  to  rights 
acquired  by  third  persons,  in  -  good  faith  and 
for  value."  Here  no  question  of  the  rights  of 
third  persons  is  involved,  and  the  court  ex- 
pressly finds  that  at  the  time  of  the  execu- 
tion and  delivery  of  the  deed  the  defendant 
knew  that  the  plaintiff  believed  she  was  tlie 
owner  of  only  an  undivided  one-fifth,  and  she 
was  not  informed  by  the  defendant,  or  any 
one  else,  to  the  contrary,  until  after  the  exe- 
cution of  said  deed.  The  allegations  of  the 
complaint  are  ample  to  cover  either  "mutual 
mistake"  or  "mistake  of  one  party  which  the 
other  at  the  time  knew  and  suspected,"  or  to 
entitle  the  plaintiff  to  the  relief  provided  for 
in  the  section  quoted.  Judgment  reversed, 
and  case  remanded,  with  instructions  to  the 
court  below  to  enter  judgment  on  the  find- 
ings in  favor  of  plaintiff,  as  prayed  in  her 
complaint. 

We  concur:    Faterson,  J. ;  Works,  J. 


(8S  Cal.  333) 

Fox  et  al.  v.  Stockton   Combined   Hab- 
VE8TEB  &  A.  Works.    (No.  18,274.) 

(Supreme  Court  etf  California.    Feb.  28,  1890.) 

BBBA.0a  OP  WaBBANTT— EVIDBNOB— HaHHLSSS 

Error. 

1.  In  an  actloq  for  breach  of  contract  of  a  sale 
of  machines,  evidence  that  other  machinesL  made 
on  the  same  pattern,  and  of  like  materials,  did  good 
work,  is  inadmissible. 

2.  Where  papers  are  offered  In  evidence  and 
admitted,  they  are  in  the  case  for  all  purposes  for 
which  they  were  admissible;  and  it  is  no  error  for 
the  court  to  refuse  to  admit  them  when  oflFered  a 
second  time,  though  the  ground  of  such  refusal 
may  not  be  tenable. 

Department  2.  Appeal  from  superior 
court,  Stanislaus  county;  Williah  O.  Mi- 
ner, Judge. 

W.  L.  Dudley,  J.  H.  Bvdd.  and  Hatton  <t 
Fulkerth,  for  appellant.  W.  B,  Turner  and 
J.  C.  Campbell,  [Edtoard  L.Jonat.ot  coua- 
sel),  for  respondents. 

Thornton,  J.  Action  to  recover. dam- 
ages for  breach  of  contract  nf  sale  by  defend- 
ant of  two   harvesting-mach'nes.    Verdict 
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and  Judgment  for  plaintiffs.  Appeal  by  de- 
fendant from  the  judgment  and  order  deny- 
ing its  motion  lor  a  new  trial. 
■  Several  points  liave  been  discussed  by 
counsel  which  have  to  be  determined.  We 
are  of  opinion  that  the  court  did  not  err  in 
its  ruling  in  excluding  the  papers,  copies  of 
which  are  annexed  to  defendant's  answer, 
when  offered  the  second  time.  They  had 
been  already  oflered  and  admitted.  We  can- 
not see  that,  because  they  were  read  in  evi- 
dence as  a  part  of  the  cross-examination  of 
otiier  witnesses,  therefore  tliey  were  not 
in  the  case  for  all  purposes  for  which  they 
were  admissible.  The  papers  having  been 
already  put  in  evidence,  the  court  did  not  err 
in  refusing  to  allow  them  to  be  put  in  the 
second  time.  Nor  does  it  make  any  differ- 
ence that  they  were  excluded,  when  offered 
a  second  time,  for  a  reason  not  legally  tena- 
ble. They  were,  as  said  above,  already  in 
for  sU  purposes.  Though  the  ground  of 
their  exclusion  on  the  second  offer  may  have 
been  untenable,  that  was  not  equivalent, 
when  they  were  already  in,  to  a  ruling  that 
they  were  not  evidence  at  all.  We  see  no 
error  in  the  ruling  of  the  court  which  would 
justify  a  reversal. 

There  is  no  error  in  refusing  defendant's 
request  designated  by  the  letter  "A."  The 
evidence  tended  to  show  a  much  broader  and 
more  particular  warranty  than  that  dcsign.it- 
ed  in  the  request;  and  the  granting  it  would 
have  tended  to  confuse  and  mislead  the  jury, 
by  diverting  their  attention  from  the  other 
evidence  in  the  case. 

The  refusal  of  the  court  to  allow  evidence 
that  other  machines,  made  on  the  same  pat- 
tern, and  of  like  materials,  did  good  work,  is 
not  error.  It  involved  an  inquiry  into  the 
working  of  other  machines  on  an  outside  is- 
sue. The  other  machines  may  have  worked 
well,  and  still  those  in  question  may  have 
failed  to  do  so.  The  conditions  may  not  have 
been  the  same  in  both  cases.  The  machines 
may  have  been  better  constructed,  than  those 
involved  in  this  case. 

We  think  the  instructions  1,  3,  and  5  were 
properly  given.  They  were  applicable  to  the 
evidence.  Instruction  5  was  in  aucordanue 
with  the  testimony  as  to  representations  re- 
ferred to  in  it,  which  were  properly  submitted 
to  the  jury  to  determine  whether  or  not  they 
were  intended  by  defendants  as  warranties. 

We  perceive  no  such  variance  between  the 
averments  in  the  complaint  and  the  evidence 
as  to  render  any  of  the  instructions  errrone- 
ous.  The  averments  in  the  complaint  are 
suflScient  to  embrace  such  warranties.  There 
was  no  error  in  the  instruction  given  as  to 
the  return  of  the  machines  in  the  spring  of 
1885.  The  averments  of  the  complaint  were 
BulTicient  to  include  it  Instruction  B,  re- 
quested by  defendant,  was  properly  refused, 
for  the  reason  that  it  had  already  been  given 
at  the  request  of  defendant  in  instruction  3. 
The  court  did  not  err  in  allowing  the  ques- 
tion, respectively,  put  to  Fox  and  Tilton. 
The  evidence  is  sufficient  to  justify  the  ver- 


dict.   The  record  discloses  no  error,  and  the 
judgment  and  order  are  affirmed. 

We   concur:     McFarlamd,   J.;  Shab^ 

STEIN,  J. 
Hearing  in  bank  denied. 

(3  Cal.  Unrep.  Z3«) 

SUKEFORTH  V.  LOKD.       (No.  13,303.)  i 

{Supreme  Court  of  CaHfomU*.    Feb.  22, 1890.) 

Fbaud— Flbasino  and  Pboov— ExoBPnoNS. 

1.  In  an  action  for  the  conversion  of  merchan- 
dise levied  on  under  an  execution  on  a  judfi^ment 
ag&inst  8.,  the  answer  alleged  "  that  the  defend- 
ant is  informed  and  believes,  and,  upon  such  in- 
formation and  belief,  bo  avers  the  fact  to  be, 
that,  *  *  *  while  said  S.  was  so  as  afore- 
said engaged  in  business,  and  while  he  was  so  as 
aforesaid  indebted,  he,  said  S.  and  the  plaintiff,  - 
who  is  his  brother,  conspired  together  for  the  pur- 
pose, and  with  the  intent,  to  hinder,  delay,  and  de- 
fraud the  creditors  of  said  S.  out  of  their  just  debts 
and  demands  against  him,  said  S. ;  and  with  sncb 
purpose  and  intent  said  S.  made  a  pretended  false 
and  fraudulent  sate  of  the  property  mentioned  in 
plaintiff's  complaint  •  •  *  to  the  plaintiff ;  and 
with  such  purpose  and  intent  the  said  plaintiff  re- 
ceived said  pretended  false  and  fraudulent  convey- 
ance ;  and  thereupon  said  plaintiff  took  possession 
of  said  property,  and  so  held  the  same,  and  not 
otherwise. "  licld,  that  defendant  could  not  prove 
fraud,  under  the  answer,  as  it  merely  alleged  a 
conclusion. 

a.  After  the  case  was  given  to  the  jnty, 
counsel  for  defendant  said  that  he  desired  cer 
tain  exceptions  entered,  to  which  the  judge  re- 
plied, "Have  any  exceptions  entered  that  you  de- 
sire, "  and  in  answer  to  counsel's  question,  "ShaU 
I  have  the  clerk  enter  tbemt".  the  judge  replied, 
"If  you  choose,  do  so."  Counsel,  however,  never 
had  any  exception  entered,  either  by  the  court  or 
clerk,  and  never  prepared  or  had  settled  any  bill 
of  exceptions.  Held,  that  this  did  not  entitle  de- 
fondant  to  a  review  of  the  rulings.  Woaxs,  J., 
dissenting. 

Department  1.  Appeal  from  superiw 
court,  Nevada  county;  J.  M.  Walunq, 
Judge. 

Qeo.  A.  Rankin,  for  appellant.  Cross  A 
Denson  and  P.  F.  Simondii,  for  respondent. 

Fox,  J.  This  Is  an  action  against  the 
sheriff  of  Nevada  county  for  the  recovery  of 
the  sum  of  $4,000  damages,  for  the  unlawful 
conversion  of  a  stock  of  merclianUise.  The 
shei'ift  justifies  under  an  attachment,  and 
subsequent  judgment,  in  the  superior  court 
of  the  city  and  county  of  San  Francisco,  in  h 
suit  wherein  George  D.  Cooper  was  plaintiff 
and  L.  M.  Sukefurth  was  defendant.  No  ex- 
ception is  taken  to  the  regularity  or  legality 
of  the  proceedi^ngs  or  writ  in  that  case.  The 
goods  were  levied  upon  as  the  property  of  L. 
M.  Sukeforth,  the  judgment  debtor,  but  found 
in  and  taken  from  the  possession  of  £.  O. 
Sukeforth,  the  plaintiff  in  this  action.  The 
action  was  tried  before  a  jury,  verdict  and 
judgment  in  favor  of  plaintitT  in  the  sum  of 
^,000,  motion  for  new  trial  made  and  de- 
nied, and  defendant  appeals.  The  value  of 
the  property  alleged  to  have  been  unlawfully 
converted  is  admitted  by  the  pleadings  to  have 
been  $4,000.  and  the  verdict  and  judgment 
was  for  $3,000.  This  disposes  of  one  (loint 
made  on  the  motion  for  new  trial,  and  in- 
sisted upon  on  the  appeal, — that  tlte  verdict 
was  excessive. 

*  Reversed  In  banc.    See  25  Pac.  4S7,  S7  Cttl.  39«. 
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Another  point  made  on  the  motion,  and 
insisted  upon  here,  is  that  the  evidence  was 
insutUcient  to  jnstifj  the  verdict.  It  is  not 
disputed  that  L.  M.  Suiteforth  and  E.  G. 
!Sul<eforth.  the  plaintiff  in  this  case,  are  broth- 
ers; that  for  nine  years  prior  to  August  15, 
1888,  L.  M.  Sulcefortb  was  a  retail  merchant 
doing  business  at  Nevada  City;  that  in  Au- 
gust, 1888,  he  had  on  hand  a  stock  of  goods, 
principally  furniture  and  carpets,  the  accu- 
mulation of  that  nine  years,  wliicb  would 
Inventory  at  a  cost  price,  with  freight  added, 
at  about  $6,000,  with  a  lot  of  book-accounts 
of  uncertain  value,  and  a  small  amount  of 
other  personal  property  not  exempt  from  ex- 
ecution, and  was  in  debt  to  wholesale  mer- 
chants between  $5,000  and  $6,000,  beside 
the  indebtedness  due  to  bis  brother,  L.  M. 
Sukeforth,  and  to  some  others.  It  is  also 
shown  in  the  evidence,  without  material  con- 
flict, that  by  reason  of  the  age  of  the  goods, 
the  patterns  being  out  of  date,  and  many  of 
them  shop-worn  and  remnants,  and  of  the 
state  of  the  markets  tlie  stock  was  not  worth 
at  Nevada  City  over  50  cents  on  the  dollar  of 
its  cost  price.  It  is  also  shown,  and  uncon- 
tradicted, that  on  the  15th  day  of  August,  in 
that  year,  L.  M.  Sukeforth  made  to  E.  G. 
Sukeforth,  the  plaintiff,  a  bill  of  sale  of  this 
entire  stock,  and  of  all  his  book-accounts  and 
personal  property  not  exempt  from  execu- 
tion, and  put  the  vendee  in  possession,  him- 
self leaving  the  premises  and  going  to  Sacra- 
mento; that  E.G.  Sukeforth  remained  in  the 
exclusive  possession,  and  was  actively  en- 
gaged in  trying  to  sell  off  the  property  and 
clo.se  out  the  business,  until  some  time  after- 
wards, when  the  stock  was  seized  on  attach- 
ment against  L.  M.  Sukeforth,  as  above  men- 
tioned. The  actual  consideration  of  this  t>ale 
to  plaintiff  was  shown  to  have  been  in  part 
an  indebtedness  actually  due  to  the  plaintiff, 
and  upon  which  plaintiff  was  then  threaten- 
ing to  attach  if  settlement  could  not  be  made; 
in  part  certain  indebtedness  due  to  other 
persons,  which  the  plaintiff  then  assumed, 
and  afterwards  actually  paid,  either  in  ciish 
or  by  givintf  his  own  notes  therefor,  and  in 
part  cash  paid  at  the  time  by  plaintiff  to  the 
vendor,  and  amounting  in  the  aggregate  to 
92,845.  From  the  relationship  of  the  par- 
ties; from  what  he  insists  was  inadequacy  of 
consideration;  from  thefact  that  L.  M.  Suke- 
forth was  insolvent;  and  from  the  fact  that 
this  sale  was  made  without  taking  an  account 
of  stock  and  accounts,  or  making  a  forniiil 
inventory  of  the  goods  and  property  con- 
veyed.— appellant  argues  that  this  sale  to  re- 
spondent was  fraudulent,  and  made  with  in- 
tent to  binder,  delay,  and  defraud  the  credit- 
ors of  L.  M.  Sukeforth.  Upon  this  proposi- 
tion he  makes  a  very  plausible  argument,  and 
selects  many  disconnected  passages  from  the 
testimony  which  would  tend  to  support  it; 
but  at  the  same  time  it  appears  that  the  evi- 
dence upon  that  subject  is  conflicting,  and  it 
therefore  follows  that,  under  the  rule  of  this 
court  announced  in  neatly  300  cases,  the 
vej-diet  of  the  jury  ougiit  not  to  be  disturbed. 


For  this  reason,  as  well  as  for  the  one  an- 
nounced in  response  to  the  next  point,  we 
are  not-disposed  to  discuss  this  evidence  to 
the  extent  that  we  might  otherwise  feel 
called  upon  to  do. 

Another  point  made  is  that  the  court  erred 
in  its  rulings  as  to  the  admissibility  of  cer- 
tain evidence.  We  have  examined  the  ex- 
ceptions upon  this  point  which  are  urged  in 
the  appellant's  brief,  and  fail  to  perceive  any 
prejudicial  error;  but,  even  if  there  were  er- 
ror, tlie  appellant  is  not  in  position  to  avail 
himself  thereof  in  this  case,  or  of  the  point 
of  insnfBcIency  of  evidenceon  thequeslion  of 
fraud  in  the  transfer  by  L.  M.  Sukeforth  to 
the  respondent.  It  is  conceded,  even  by  the 
appellant,  that  an  insolvent  debtor,  in  the 
absence  of  any  adjudication  of  insolvency, . 
has  the  right  to  pay  one  or  more  creditors  in 
preference  to  others,  and  to  dispose  of  his 
property  for  that  purpose,  if  it  is  fairly  done, 
the  transfer  is  bona  fide,  and  not  made  un- 
der a  secret  trust,  or  to  secure  a  personal  ad- 
vantage to  himself,  nor  with  intent  to  hinder, 
delay,  and  defraud  his  creditors  generally. 
All  the  questions  'upon  which  these  rulings 
claimed  to  have  been  erroneous  were  made, 
were  propounded  to  prove  fraud,  and  want 
of  bona  ftdes  in  the  transaction  between  L. 
M.  Sukeforth  and  the  respondent;  and  this, 
also,  is  the  point  upon  which  it  is  claimed 
that  the  evidence  was  Insufficient  to  justify 
the  verdict, 

Tiie  appellant  was  not  in  position  to  avail 
himself  of  the  question  of  fraud  in  this 
transfer.  There  was  neither  in  law  nor  in 
ftict  any  issue  upon  the  subject  under  the 
pleadings.  It  follows  thatif  there  was  error 
in  this  regard  it  was  not  material  error.  The 
complaint  alleged  title  and  possession  in  the. 
plaintiff  at  the  time  of  the  seizure  by  defend- 
ant, and  the  proof  sustained  it.  To  over- 
come this,  it  was  incumbent  upon  the  de- 
fendant to  prove  fraud  and  want  of  6071a 
fides  in  the  transaction  by  which  the  plaintiff 
became  tiie  owner  and  in  possession.  He 
was  not  entitled  to  prove  it,  unless  he  had 
laid  the  proper  foundation  therefor  in  Ids 
pleading.  The  only  attempt  at  laying  the 
foundation  for  such  proof  in  his  pleading 
was  as  follows:  "That  the  defendant  is  in- 
formed and  believes,  and  upon  such  informa- 
tion and  belief  so  avers  the  fact  to  be,  that 
on  or  about  the  15tb  day  of  August,  1888, 
while  said  L.  M.  Sukeforth  was  so  as  afore- 
said engaged  in  business,  and  while  he  wasso 
as  aforesaid  indebted,  he.  said  L.  M.  Sukeforth, 
and  the  plaintiff,  who  is  his  brother,  conspired 
together  for  the  purpose  and  with  the  intent 
to  liinder,  delay,  and  defraud  the  creditors  of 
said  L.  M.  Sukeforth  out  of  their  just  debts 
and  demands  again-it  him,  said  L.  M.  Suke- 
orth;  and  with  such  purpose  and  intent  said 
L.  M.  Sukeforth  made  a  pretended,  false,  and 
fraudulent  sale  of  the  property  mentioned  in 
plaintiff's  complaint,  and  of  all  oth6r  prop- 
erty save  such  as  is  by  law  exempt  from  exe- 
cution, owned  by  said  L.  M.  Sukeforth,  to 
the  plaintiff,  and  witli  such  purpose  and  in- 
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tent  the  said  plaintiff  received  said  pretended 
false  and  fraudulent  conveyance;  and  there- 
upon said  plaintiff  tooli  possession  of  said 
property,  and  so  held  the  same,  and  not  other- 
wise." By  this  pleading  the  defendant  al- 
leges a  conclusion  only.  He  concludes  what 
constitutes  a  fraud,  instead  of  stating  the 
facts,  and  allowing  the  court  to  conclude 
whether  they  constitute  fraud  or  not.  This 
form  of  pletuling  has  been  held,  in  a  long 
line  of  decisions  by  this  court,  to  be  insuttt- 
cient.  All  the  epithets,  and  much  of  the  ex- 
act language,  used  in  this  answer,  will  be 
found  in  the  complaint  in  Pehrson  v.  Hewitt, 
where  a  judgment  by  confession  was  sought 
to  be  set  aside  on  the  ground  of  fraud.  It 
was  fully  considered  by  the  court  in  bank, 
(79  Cal.  598.  21  Fac.  Rep.  950.)  and  h<>ld  that 
it  did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  that  the  facts  showing 
the  fraud  must  be  made  to  appear  by  aver- 
ment. The  question  was  again  considered 
in  Albertoli  v.  Branhara,  80  Cal.  633,  22 
Pac.  Hep.  404,  a  case  almost  exactly  like  the 
present  one,  except  that  the  pleading  was 
less  objectionable  than  this;  but  it  was  held 
to  be  Insufficient, — that,  in  pleading  fraud,  it 
is  not  sufficient  to  allege  it  in  general  terms, 
but  the  facts  constituting  the  fraud  must  be 
stated.  That  case  is  decisive  of  this,  so  far 
as  the  sulBciency  of  this  pleading  is  con- 
cerned. Because  of  its  insufficiency,  the  de- 
fendant is  nut  entitled  to  be  heard  to  impeach 
the  bona  fides  of  the  sale  to  plaintiff. 

Appellantalso  assigns  as  error  certain  rul- 
ings of  the  court  in  giving  and  refusing  in- 
structions to  the  jury.  He  is  not  entitled  to 
be  heard  upon  these  assignments,  for  the 
reason  that  he  saved  no  exception  to  such 
rulings.  After  the  case  was  given  in  charge 
to  the  jury,  counsel  did  step  up  to  the  judge, 
and  say  to  him  that  he  desired  certain  excep- 
tions entered;  to  which  the  judge  replied: 
"Have  any  exception  entered  that  you  de- 
sire." Counsel  then  said:  "Shall  I  have  the 
clerk  enter  them?"  to  which  the  judge  re- 
plied: "If  you  choose,  do  so."  But  be 
never  did  have  any  exceptions  entered,  either 
by  the  court  or  the  clerk,  and  never  prepared 
or  had  settled  any  bill  of  exceptions.  This  is 
in  no  sense  a  compliance  with  the  statute, 
and  does  not  entitle  the  party  to  a  review  of 
the  rulings.    Judgment  and  order  afflrmed. 

I  concur:  Patehson,  J. 

Works,  J.  I  concur  in  the  judgment, 
but  do  not  agree  to  what  is  said  in  tlie  opin- 
ion of  Mr.  Justice  Fox  as  to  the  manner  of 
entering  an  exception  to  the  giving  of  in- 
structions. I  think  the  record  sufficiently 
shows  that  the  exceptions  were  properly 
taken,  and  in  time.  It  was  enough  that  the 
judge  was  notified  that  the  appellant  ex- 
cepted, and  the  record  shows  that  this  was 
done.  It  was  not  necessary  that  the  excep- 
tion should  have  been  entered  at  the  time  by 
either  the  judge  or  the  clerk. 


(gS  Cal.  2S«) 

Ingbah  v.  Shtth  et  at.    (No.  18,847.) 
(Supreme  Court  vf  CoZi/omio.    Feb.  27,  ISMl) 

AOnONS  BT  ASSTOHEE  FOB  BEVETTr  OF  CrEDHOBS 

— PicTiTiotrs  CBEDrrons. 

Under  Civil  Code  CaL  {  8439,  providing  that 
every  transfer  of  property,  or  charge  thereoQ  made, 
and  every  obligation  incurred,  with  intent  to  de- 
lay or  defraud  creditors,  is  void  as  against  credi- 
tors, and  against  any  person  on  wnom  the  es- 
tate of  the  debtor  devolves  In  trust  for  the  benefit 
of  others  than  the  debtor;  and  section  8413,  pro- 
viding that  "a  written  inatrumeat,  in  respect  to 
which  there  is  reasonable  apprehension  tnat,  if 
left  outstanding,  it  may  cause  serious  injury  to  a 
person  against  whom  it  is  void  or  voidable,  may, 
upon  his  application,  be  so  adjudged,  and  ordered 
to  be  delivered  ud  and  canceled, "  an  assignee  for 
the  benefit  of  creditors  may  sue  the  payee  of  a  note 
fraudulently  made  by  bis  assignor,  to  enjoin  him 
from  negotiating  the  note,  and  to  require  him  to  de- 
liver it  up  for  cancellation  to  such  an  extent  as 
will  enable  the  creditors  to  obtain  the  full  amount 
of  their  claims. 

Commissioners'  decision.  Department  I. 
Appeal  from  superior  court.  Placer  county; 
B.  F.  Myrbs,  Judge. 

L.  T.  Hatfield  and  John  M.  FulweUer, 
for  appellant.  D.  W.  Spear,  B.  L,  Craig, 
and  Wallaca  dt  Prewett,  for  respondents. 


Gibson,  G.  Plaintiff  appeals  from  a  judg- 
ment for  defendants,  rendered  upon  their 
general  demurrer  to  his  amended  complaint. 
It  appears  from  the  complaint,  which  con- 
tains much  evidential  matter  that  should 
have  been  omitted,  that  on  November  8, 
1888,  Smiley,  being  then  insolvent,  made  an 
assignment  for  the  benefit  of  his  creditors  to 
the  plaintiff,  who  accepted  the  trust,  and 
qualified  as  such  assignee.  Smiley,  on  the 
3d  day  of  Octuber  of  tlie  same  year,  was,  and 
for*  a  long  time  prior  thereto  had  been,  en- 
gaged in  the  business  of  dealing  in  merchan- 
dise, and  WHS  indebted  to  divers  parties^  in 
different  amounts,  aggregating  more  than 
(15,000;  which  he  was,  on  the  last-mentioned 
date,  unable  to  pay  in  accordance  with  the 
terms  of  his  several  obligations,  although 
possessed  of  personal  property  reasonably 
worth  96,000.  On  or  about  that  date.  Smiley, 
for  the  purpose  of  hindering,  delaying,  and 
defrauding  bis  creditors,  and  of  securing  to 
himself  and  his  co-defendant.  Smith,  the 
benefit  of  his  property,  fraudulently  entered 
into  an  agreement  with  him,  the  terms  of 
which  are  to  plaintiff  unknown,  but  the  mov- 
ing consideration  was  that  Smiley  was  to 
pretend  to  convey  and  assign  to  Smith  all  his 
property  for  the  alleged  consideration  of 
$2,300,  asserted  to  be  due  to  Smith  from 
Smiley,  when  in  fact  he  was  not  in  any  way 
indebted  to  Smith.  Pursuant  to  this  trans- 
fer Smith  claimed  to  be  in  possession  of  all 
the  property  from  the  3d  until  the  22d  of 
October,  1888,  during  all  of  which  time,  how- 
ever. Smiley  continued  to  exercise  acts  of 
ownership  over  it,  making  snles  of  merchan- 
dise, taking  pay  therefor,  and  communicating 
with  his  creditors  as  though  he  had  not 
parted  with  his  property.    Smith,  who  is 
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and  was.  at  all  times  mentioned  in  the  com- 
plaint, without  property,  and  whoUf  depend- 
ent upon  his  earnings  for  a  livelihood,  knew 
of  the  Insolvency  of  Smiley;  And  all  bis  acts 
performed  In  concert  with  Smiley  were  for 
Ifae  purpose  of  cheating  the  creditors  of  the 
latter,  for  their  joint  benefit.  About  Octo- 
ber 20,  1888,  a  Srm  of  wholesale  dealers,  in 
Sacramento,  who  were  creditors  of  Smiley, 
first  learned  of  the  transfer  to  Smith;  Smiley 
having  never,  prior  to  that  time,  disclosed  to 
his  oreditors  tliat  Smith  was  one  of  them. 
On  the  22d  of  the  same  month,  after  an  inter- 
view  with  a  member  of  the  said  Arm,  Smiley 
procured  Smith  to  make  him  a  deed,  which 
expressed  no  consideration,  purporting  to  re- 
oonvey  the  real  property  embracing  the  store 
previously  conveyed  to  him  by  Smiley.  The 
latter,  upon  receiving  the  deed,  placed'  it  on 
record,  and  thereupon  made,  and  caused  to 
be  recorded,  a  declaration  of  homestead  upon 
the  same  property.  Theretifter,  and  In  fur- 
therance of  their  corrupt  agreement.  Smiley 
made  and  delivered  to  Smith,  without  receiv- 
ing any  consideration  therefor,  his  promis- 
sory note  for  $1,000,  the  true  time  and  date 
of  which  are  untinown  to  plaintiff.  At  the 
same  time  he  delivered  to  Smith  two  solvent 
interest-bearing  notes,  payable  to  himself, 
for  the  sum  of  $720  and  $750,  respectively. 
On  November  18th,  In  furtherance  of  their 
fraudulent  desiirn.  Smith  represented  to  the 
maker  of  tiie  $750  note  that  he  was  the  bona 
flde  owner  of  it,  and  procured  from  him,  in 
payment  of  it,  a  deed  to  a  one-twentieth  in- 
terest in  a  mining  clHim,  of  the  value  of 
$500.  The  other  note  is  worth  $700.  Smiley 
fraudulently  included  in  his  schedule  of  in- 
debtetlness  the  name  of  Smith  as  one  of  his 
creditors  on  account  of  the  note  for  $1,000. 

The  plaintiff,  after  qualifying  as  assignee, 
took  possession  of  the  stock  of  merchandise 
and  other  personal  property;  all  of  which 
personMlty,  with  the  exception  of  the  stock 
of  merchandise,  was  estimated  by  Smiley  at 
a  much  greater  value  than  it  was  reasonably 
worth,  some  of  the  notes  and  accounts  being 
at  the  time  barred  by  the  statute  of  limita- 
tions. The  two  notes  delivered  by  Smiley  to 
Smith  with  the  $1,000  note  have  not  been 
offered  to  plaintiff.  The  actual  value  of 
Smiley's  assets  will  not  exceed  $5,000.  His 
total  indebtedness,  as  scheduled,  including 
the  $1,000 on  the  note  to  Smith,  is  $6,121.75; 
and  is  all  justly  due,  except  the  amount  of 
said  note.  Creditors'  claims  to  the  amount 
of  $419.83  have  been  exhibited  to  the  as- 
signee, and  the  expenses  of  executing  tlie 
trust  imposed  by  the  assigment  will  he  at 
least  $8U).  These  last  two  amounts  added 
to  tlie  scheduled  indebtedness,  less  the  $1,000 
on  the  note  to  Smith,  bring  the  total  liabilities 
up  to  $6,341.58.  And  unless  the  note  for 
$1,000,  held  by  Smith,  Is  canceled,  the  cred- 
itors of  Smiley  will  not  receive  more  than  80 
per  cent,  of  their  demands  against  him.  The 
prayer  is,  among  other  things,  for  a  tempo- 
rary injunction  to  restrain  Smith  from  nego- 
tiating the  note;  and  that  he  be  required  to 


deliver  it  for  cancellation  tn  toto,  or  to  such 
an  extent  as  will  enable  the  creditors  to  ob- 
tain the  full  amount  of  their  claims. 

The  assignment  in  this  case  was  made  pur- 
suant to  division  4,  pt.  2.  tit.  3,  Civil  Code; 
the  first  provision  of  which  is  as  follows: 
"Sec.  3449.  An  insolvent  del>tor  may,  in  good 
faith,  execute  an  assignment  of  property  to 
one  or  more  assignees,  in  trust  for  the  satis- 
faction of  his  creditors,  in  conformity  to  the 
provisions  of  this  chapter;  subject,  however, 
to  the  provisions  of  this  Code  relative  to 
trusts  and  to  fraudulent  transfers,  and  to  the 
restrictions  imposed  bylaw  upon  assignments 
by  special  partnerships,  by  corporations,  or  by 
other  specific  classes  or  persons. "  By  section 
3439.  under  the  title  relating  to  transfers 
with  intent  to  defraud  creditors,  referred  to 
In  the  section  quoted,  it  is  provided  that  "ev- 
ery transfer  of  property,  or  charge  thereon 
made,  every  obligation  incurred,  and  every 
judicial  proceeding  taken,  with  intent  to  de- 
lay or  defraud  any  creditor  or  other  person  of 
his  demands,  is  void  against  aU  creditors  of 
the  debtor  and  their  successors  in  interest, 
and  against  any  person  upon  whom  the  es- 
tate of  the  debtor  devolves  in  trust  for  the 
benefit  of  others  than  the  debtor."  The 
proraissoiy  note  to  Smith,  which  upon  its 
face  purports  to  have  been  made  for  a  valna- 
ble  consideration,  having  been  given  by  Smi- 
ley to  and  received  by  Smith  for  the  purpose 
of  defrauding  the  creditors  of  the  former, 
clearly  constitutes  such  an  obligation  as  is 
contemplated  by  section  3439,  and  is  there- 
fore void  against  all  of  Smiley's  creditors, 
and  also  the  plaintiff,  upon  whom  the  estate 
of  Smiley  devolved  for  the  benetit  of  his  cred- 
itors. "A  written  instrument,  in  respect  to 
which  there  is  a  reasonable  apprehension  that 
if  left  outstanding  it  may  cause  serious  in- 
jury to  a  person  against  whom  it  is  void  or 
voidable,  may,  upon  his  application,  be  so 
adjudged  and  ordered  to  be  delivered  up  or 
canceled."  Id.  §  3412;  3  Pom.  Eq.  Jur. 
§  1377.  From  the  fact  that  the  note  is  sched- 
uled as  one  of  the  Insolvent's  items  of  indebt- 
edness, it  is  prima  facie  a  charge  against  his 
estate  in  the  hands  of  the  plaintiff.  As  the 
estate  is  insufficient  to  pay  the  bona  fldt 
creditors  in  full,  it  is  manifest  that  although 
the  plaintiff,  as  assignee,  knowing  the  note 
to  be  fraudulent  and  without  consideration, 
might  successfully  resist  the  payment  of  it, 
yet  Smith,  before  tt  matures,  may,  unless 
restrained,  transfer  it  for  value  to  an  inno- 
cent purchaser,  who  could  enforce  it,  and 
thereby  cause  serious  injury  to  such  creditors 
by  reducing  the  already  insufficient  assets  of 
the  estate.  The  date  and  time  of  maturity 
of  the  note  are  both  unknown  to  plaintiff, 
but,  in  view  of  the  other  facts  stated,  his  ap- 
prehension that  it  may  not  have  matured,  and 
may  be  so  used  as  to  result  in  injury  to  the 
beneficiaries  of  the  trust  imposed  upon  him, 
is  well  founded.  For  these  reasons  we  think 
.the  court  erred  In  sustaining  the  demurrer, 
and  we  therefore  advise  that  the  judgraent 
be  reversed,  and  the  trial  court  directed  to 
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overrule  the  demarrer,  and  grant  the  defend- 
ante  leave  to  answer. 

We  concur:    Vanclief,  C;  Footb,  0. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  trial  court  is  directed  to  over. 
rule  the  demurrer,  and  grant  the  defendants 
leave  to  answer. 


(83  Cal.  2S0) 

WAsmNOTON  r.  Blaok  et  al.    (No.  13,479.) 

(Suprerrm  Court  of  CaHfornla.    Feb.  28, 1890.) 

EZECUTOKB — AOCOUNTINO  —  ASSETS  —  DbVABTAVIT. 

1.  The  rents  and  profits  of  a  testator's  land 
•ccruing  after  his  death  are  assets  of  his  es- 
tate, under  Code  Civil  Proc.  Cal.  i  1452,  providing 
that  the  executor  is  entitled  to  receive  the  rents 
and  profits  of  the  real  estate  until  the  estate  Is 
settled,  or  until  delivered  by  order  of  the  court  to 
the  heirs  or  devisees. 

2.  The  fact  that  the  executrix  did  not  Include 
the  rents  and  profits  so  received  in  her  report,  or 
settling  her  account  before  the  probate  court,  does 
not  estop  her  to  say  that  she  received  them  as  as- 
aeta  of  we  estate,  nor  can  she,  after  such  settle- 
ment, be  sued  therefor  by  the  devisee ;  since  Code 
Civil  Proc.  CaL  S  1687.  provides  that  the  settlement 
of  an  executor's  account,  and  allowance  thereof  by 
the  court,  or  on  appeal,  shall  be  conclusive,  as 
against  all  persona  In  any  way  interested  in  the 
estate. 

Depart  m  ent  2.  Appeal  from  s  n  perior  conrt, 
Tolo  county;  C.  H.  Gaboutte,  Judge. 

E.  E.  Bush  and  C.  W.  Thomas,  for  appel- 
lants.   A.  P.  Cailtn,  for  respondent. 

Thornton.  J.  James  Moore  died  in  1884, 
leaving  a  will,  which  was  afterwards  duly 
admitted  to  probate  in  Yolo  county.  He  died 
possessed  of  a  large  estate.  By  his  will  he 
bequeathed,  among  other  tilings,  a  handsome 
estate  to  his  wife,  the  defendaqt  Mary  A. 
Blaclc,  who  since  his  death  has  married  her 
co-defendant,  James  B.  Black.  He  also  be- 
queathed to  her  all  of  his  personal  property, 
in  trust  to  pay  his  debts,  funeral  expenses, 
and  costs  of  administration,  and  the  remain- 
der of  tills  personal  property  to  her.  He  de- 
vised to  his  daughter,  Martha  Washington, 
in  fee,  the  S.  ^  of  section  11,  township  9  N., 
range  1  W.,  M.  D.  meridian,  saving  and  ex- 
cepting about  10  acres,  etc.  The  defendant 
Mary  A.  was  appointed,  qualifled,  and  acted 
as  executrix,  and  administered  the  estate  un- 
der the  will.  The  personal  property  demised 
to  her  in  trust  was  more  than  sufficient  to  pay 
the  testator'n  debts,  funeral  expenses,  and 
the  expenses  of  administration.  While  the 
defendant  Mary  was  executrix,  she  received 
in  the  year  1885,  as  rents,  issues,  and  prolits 
of  the  land  devised  as  above-mentioned  to  the 
plaintiff,  the  following  sums:  $2,652.82,  on 
the  14tb  day  of  August,  1885,  from  the  sale 
of  wheat  received  by  her  as  rent  of  said  land; 
also,  about  the  same  time,  the  further  sum  of 
991.81  from  the  sale  of  other  wheat  received 
by  tier  as  such  rent;  also  the  further  sum  of 
•100,  received  for  pasturage  of  said  land; 
also  the  further  sum  of  8676.50,  received  by 
ber  as  proceeds  of  the  sale  of  certain  summer 


fallow  on  said  land,— all  received  prior  to  the 
15tb  day  of  November,  1885,  and  making  a 
total  thus  received  of  $3,521.12.  The  defend- 
ant Mary  rendered  a  filial  account  of  her  ad- 
ministration to  the  proper  superior  court, 
which  was  settled  and  approved.    The  court 

further  finds  that  on  or  about  the day 

of  April,  1888,  the  defendant  was  discharged 
as  executrix.  The  court  further  finds  that  the 
land  devised  to  plaintiff  was  by  the  proper 
court  ordered  to  be  delivered  to  her,  upon  her 
giving  security  as  provided  by  article  1  of  chap- 
ter 2  of  title  2  of  part  3  of  the  Code  of  Civil 
Procedure.  It  is  further  found  that  the  super- 
ior court  of  Yolo  county  did  not  at  any  time 
make  an  order  for  tl)e  sale  by  the  executrix  of 
the  personal  property  above  mentioned,  as  re- 
ceived for  rents  and  profits  of  the  land  devised 
to  plafntiff,  or  of  any  part  of  it;  nor  did  theex- 
ecutrix  ever  sell  said  personal  property,  or  any 
part  thereof,  under  any  order  or  direction  of 
said  superior  court;  nor  did  the  said  court  at 
any  time  make  any  order  confirming  any  sale 
of  said  personal  property,  or  any  part  thereof; 
nor  did  said  superior  court  at  any  time  make 
an  order  or  decree  that  said  rents,  issues,  and 
profits,  or  any  part  thereof,  were  assets  of 
said  estate;  nor  did  the  said  superior  court  at 
at  any  time  make  any  order  or  decree  in  the 
matter  of  said  estate  distributing  to  said  de- 
fendant the  said  rents,  issues,  and  profits,  or 
any  part  thereof.  The  plaintiff,  before  this 
suit  was  begun,  demanded  of  defendant  Mary 
the  payment  of  the  rents  and  profits  above 
mentioned,  which  sbe  refused  to  pay.  On  the 
facts  above  detailed,  the  plaintiff,  by  the  judg- 
ment of  the  conrt,  recovered,  of  defendant 
Mary,  $3,112.12,  with  interest  from  the  13th 
of  November,  1885. 

It  will  be  observed  that  it  is  found  as  a  fact 
that  the  rents  and  prafits  in  controversy  here 
were  received  by  the  executrix  while  she  was 
executrix.  Whether  she  received  them  as 
executrix  is  not  found.  It  appears  from  cer- 
tain probativefaots  which  are  found  that  she 
did  not  treat  them  as  assets  of  the  estate.  Sbe 
never  included  them  in  any  account  rendered 
by  her  to  the  court,  and  she  did  render  her 
accounts,  which  were'  by  the  court  settled 
and  allowed.  Nor  were  they  ever  referred  to 
in  any  report  made  by  defendant  to  the  court. 
But  these  probative  facts  do  not  necessarily 
show  that  the  defendant  did  not  receive  these 
sums  as  executrix.  And  as  sbe  had  lawful 
authority  to  receive  them  in  her  ofiicial  ca- 
pacity, and  no  authority  to  receive  them  ia 
any  other  capacity,  we  must  bold,  until  other- 
wise appearing,  that  she  received  them  as  ex- 
ecutrix, in  the  only  way  she  was  authorized 
by  law  to  receive  them.  There  is  not  the  least 
evidence  that  the  defendant  assumed  to  re- 
ceive them  as  bailiff  or  8te>vard  or  agent  of 
the  plaintiff,  or  that  the  latter  ever  empow- 
ered or  authorized  her  to  receive  them  as  ber 
agent.  Conceding  there  is  some  evidence 
tending  to  show  this,  it  is  not  so  found. 

The  land  out  of  which  these  rents  and 
profits  issued  was  ordered  to  be  distributed 
to  plaintiff  prior  to  the  receipt  of  some  of 
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tliem  by  the  defendant,  but  it  was  not  deliv- 
ered into  her  possession  until  the  16tb  of  "So- 
vember,  1885.  To  this  date  the  executrix 
was  clearly  entitled  to  receive  these  rents  by 
virtue  of  the  provisions  of  section  1452  of  the 
Code  of  Civil  Procedure,  liy  this  section  slie 
is  entitled  to  receive  the  rents  and  profits  of 
the  real  estate  until  the  estate  is  settled,  or 
until  delivered  by  order  of  the  court  to  the 
heirs  or  devisees.  It  is  true  that  the  devisee 
of  this  land,  the  plaintiff,  takes  title  from 
the  death  of  the  testator,  and  lias  a  right  to 
the  rents  and  profits  arising  from  it  from  the 
same  dsite;  but  this  right  is  subject  to  the 
right  of  the  executrix  to  the  possession  of  the 
land,  and  to  receive  the  rents  and  profits  aris- 
ing therefrom  until  the  happening  of  the 
events  above  designated.  Conceding  that 
the  plaintiff  might  have  maintained  an  ac- 
tion to  recover  the  rents,  etc.,  on  a  proiL'ise 
to  pay  such  to  her  by  tlie  executrix,  we  find 
no  evidence  of  such  promise  here,  and  no 
such  promise  is  found.  As  the  facts  appear, 
we  see  no  ground  for  holding  that  the  plain- 
tiff could  maintain  an  a<  tion  on  this  case 
prior  to  ttie  regular  distribution  by  the  prop- 
er court.  It  is  argued  that  the  executrix  is 
estopped  to  say  that  they  are  rents  of  the  es- 
tat«  of  Moore  by  her  conduct  in  withholding 
them  from  her  account  and  report  to  the  pro- 
bate court;  in  never  treating  them  as  such. 
But  we  cannot  see  that  this  plainliff  was  mis- 
led in  any  way  by  this  conduct,  and  therefore 
it  cannot  be  held  that  there  is  any  such  thing 
as  an  estoppel.  How  the  failure  on  the  part 
of  the  executrix  to  do  lier  duly  in  relation  to 
those  rents  and  profits,  in  making  return  of 
them  to  the  prul)ate  court,  and  accounting 
for  them,  can  work  an  estoppel,  we  cannot 
see.  We  are  bound  to  hold  that  the  plaintiff 
was  cognizant  of  her  rights,  and  that  she 
could  have  compelled  an  accpunt  of  them  to 
her  by  the  executrix  in  due  coui-se  of  proced- 
ure in  the  probate  court.  She  was  notified 
regularly  of  the  settlement  of  the  accounts 
of  the  executrix,  and  made  no  attempt  to 
charge  the  executrix  with  this  money  on  the 
settlement.  She  might  have  examined  the 
executrix  before  that  court,  and  obtained  a 
disclosure  of  the  receipt  of  those  rents. 

In  a  case  like  the  one  before  us,  the  mat- 
ters in  controversy  are  under  the  sole  juris- 
diction of  the  probate  court.  The  remedy 
must  lie  sought  there.  Tliis,  we  think,  is 
conclusively  determined  by  this  court  in 
Reynolds  v.  Brumagim,  54  Cal.  254.  It  was 
there  attempted  to  charge  Brumagim  for  a 
neglect  to  sue  as  administrator  within  the 
period  prescribed  by  the  statute  of  limita- 
tions, for  land  in  the  possession  of  adverse 
claimants,  whereby  the  land  was  lost  to  the 
estate.  It  was  ruled  that  the  action  could 
not  be  maintained;  that  under  our  system 
the  probate  court  bad  jurisdiction  to  settle 
tbe  accounts  of  an  administrator,  and  to  as- 
certain and  determine  his  liability  to  the  es- 
tate, and  the  decree  or  that  court  settling  the 
accounts  and  fixing  the  amount  of  liability 
was  conclusive.    See   Code  Civil  Proc.  §§ 


1687, 1908.  Section  1637  declarfts  that  "the 
settlement  of  the  account,  and  the  allow- 
ance thereof  by  the  court,  or  upon  appeal,  is 
conclusive  against  all  persons  in  any  way  in- 
terested in  the  estate,"  with  a  saving  which 
does  not  apply  here,  as  it  does  nut  appear  that 
tbe  plaintiff  was  under  any  disability.  The 
learned  counsel  for  plaintiff  lays  soiue  stress 
on  the  fact  that  tbe  executrix  in  this  case 
WHS  guilty  of  a  decastacit  by  her  neglect  to 
account,  for  Which  she  is  personally  boui.d. 
This  may  be  conceded,  yet  it  does  not  change 
the  result.  The  question  is,  by  what  mode 
of  procedure  is  such  personal  obligation  to  be 
enforced?  and  that,  as  pointed  out  above,  is 
to  be  enforced  by  a  resort  to  the  court  which 
settled  the  account. 

It  is  said  by  counsel  for  plaintiff  that  the 
rents  and  profits  of  the  land  were  not  assets 
of  the  estate.  This  contention  cannot  be 
maintained.  The  whole  estate,  real  and  per- 
sonal, under  our  system,  is  sissets,  and  may 
be,  if  required,  applied  to  the  payment  of 
the  debts  of  the  estate.  It  was  so  held  in  Be 
Woodworth,  31  Cal.  605,  613,  617,  618. 
Sanderson,  J.,  in  his  concurring  remarks,ex- 
pressly  includes  accruing  rents  of  the  real  es- 
tate among  the  assets.  In  a  general  sense, 
every  part  of  the  estate  is  assets  which  comes 
under  the  law  to  an  executor,  and  adminis- 
trator. 1  Story,  £q.  Jur.  §  531.  The  ruling 
in  He  Woodworth,  supra,  that  "the  rents  and 
profits  of  real  estate  accruing  8iibse<]uent  to 
the  death  of  the  testator  are  not  personal 
property  in  the  hands  of  the  executor,  to  be 
first  applied  to  the  payment  of  debts  in  ex- 
oneration of  the  general  personalty, ".  dues 
not  hold  that  such  rents  are  not  assets  for 
the  payment  of  debts.  On  the  contrary,  the 
language  used  implied  that  they  are  such  as- 
sets. The  case  was  one  calling  for  the  mar- 
sh ;iling  of  the  assets  of  Wood  worth's  estate. 
What  necessity  was  there  to  say  anything 
about  the  accruing  rents,  In  the  marshaling 
of  the  assets,  unless  they  were  ajtsets?  But 
it  is  clearly  held  that  such  rents  are  assets. 
31  Cal.  605,  supra.  It  cannot  be  said  that 
that  which  under  the  law  comes  to  the  hands 
of  an  executor  or  administrator  is  not  assets. 
Such  estate  is  all  assets.  Whether  it  is  need- 
ed to  pay  debts  or  not  is  not  the  question. 
It  cannot  be  said  that  that  which  is  required 
to  pay  debts  is  assets,  and  that  which  is  not 
required  is  not.  The  amount  of  assets  is  not 
determined  by  the  amount  of  the  indebted- 
ness of  the  estate,  but  by  the  amount  of  the 
estate.  We  cannot  perceive  how  the  judg- 
ment and  order  in  this  case  can  be  sustained. 
They  are  therefore  reversed,  and  the  cause 
remanded.    So  ordered. 


McFarland,    J.;   Sbakp- 


We  concur: 

STEIN,  J. 

■  (83  Cal.  3191 

BuNNEL  V.  Stockton  et  al.    (No.  12,469.) 

(Supreme  Court  qf  California.    Feb.  28,  1890.) 

AffeaI/— Revbksai. — Findings— New  Trial. 

1.  In  an  action  to  foreclose  a  mortgage  against 

the  estate  of  defendauts'  testatAr,  wherein  def  end- 
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ants  allege  that  testator  declared  a  homestead 
in  the  property,  which  had  never  been  aban- 
doned, tne  fact  that  there  is  no  direct  finding  on 
these  Issues  will  not  cause  a  reversal,  where  the 
court  finds  that  testator's  divorced  wife,  one  of 
the  defendants,  has  no  interest  in  the  mortgaged 

§  remises,  by  homestead  declaration  or  otherwise ; 
lat  the  other  defendants  have  an  interest  under 
the  will,  subject  to  the  mortgage;  and  that  no 
probate  homestead  was  ever  designated  out  of  the 
mortgaged  premises.    Beattt,  CT  J.,  dissenting. 

2.  Under  Code  Civil  Proc.  Cal.  {$  659,  IttH.  re- 
quiring a  statement  of  the  case  to  be  filed  within 
10  days  after  service  of  notice  of  Intention  to  move 
for  a  new  trial,  and  authorizing  the  court  to  extend 
the  time  for  not  more  than  SO  days  without  the 
consent  of  the  adverse  party,  the  fact  that  the  lat- 
ter consents  to  one  extension  beyond  the  SO  days 
does  not  authorize  the  judge  to  grant  still  another 
extension  without  his  consent,  and  a  statement 
filed  during  such  extension  is  too  late. 

In  bank.  On  rehearing.  For  former  re- 
port, see  21  Pac.  Rep.  961. 

Spencer  &  Raker,  for  appellants.  Good- 
totn  <£  Dodge,  for  respondent. 

Works,  J.  Appeal  from  a  degree  fore- 
closing  a  mortgage  on  real  estate,  and  from 
an  order  denying  tlie  defendants  a  new  trial. 
The  case  was  decided  against  the  appellants 
on  a  former  hearing  on  the  ground  that  the 
homestead  relied  upon  by  tlie  defi-ndants  was 
void  for  the  reitson  that  the  declaration  tliere- 
of  did  not  contain  an  estimate  of  tlie  cash 
valae  of  the  property,  as  required  by  section 
1263  of  the  Civil  Code.  Knock  v.  Bunnell, 
21  Pac.  liep.  961.  It  was  discovered  subse- 
quently that  at  the  time  tliis  homestead  was 
declared  the  statut-e  did  not  require  a  state- 
ment of  the  value  of  the  property,  and  a  re- 
hearing was  granted;  and  the  case  has  again 
been  lieard. 

The  motion  for  a  new  trial  was  properly 
denied,  fur  tlie  reason  that  no  statement  of 
the  case  was  filed  in  lime.  The  Code  requires 
that  the  statement  be  served  within  10  days 
after  the  service  of  notice  of  intention  to  move 
for  a  new  trial.  Code  Civil  Proc.  §  659,  subd. 
3.  The  moving  party  must  prepare  and  serve 
bis  statement  within  the  time  allowed  by  law 
for  that  purpose,  or  it  cantiot  be  settled,  or. 
If  settled,  cannot  be  considered  either  at  the 
hearing  of  the  raotion,  or  on  appeal  to  this 
court.  Quivey  v.  Gambert.  82  Cal.  304, 309; 
Cliase  V.  Evoy,  58  Cal.  348;  Cooney  v.  Fur- 
long, 66  Cal.  620. 6  Pac.  Eep.  388.  The  time 
allowed  by  section  659  may  be-  extended  by 
tlie  court  or  judge,  but  not  longer  than  80 
days,  without  the  consent  of  the  adverse  par- 
ty. Code  Civil  Proc.  §  1054.  In  this  case 
the  judge  of  the  court  below  extended  the 
time*  for  the  full  30  days,  and  then,  upon  a 
stipulation  of  the  adverse  party,  extended  it 
an  additional  20  days,  and  then  again,  with- 
out the  consent  of  tiie  adverse  party,  gave  the 
appellant  another  20  days;  and  the  statement 
was  not  filed  until  the  last  day  of  the  last  ex- 
tension of  time.  This  was  too  late.  The 
judge  of  the  court  below  exhausted  his  power 
when  he  extended  the  time  30  days,  and  the 
last  extension  of  time  by  liim  was  unauthor- 
ized. The  fact  that  the' respondent  had  con- 
sented to  one  extension  of  lime  beyond  the 


80  days  did  not  give  the  judge  any  additional 
authority. 

The  action  was  against  an  estate,  and  tlie 
heirs  of  the  deceased,  to  foreclose  a  mortgage ; 
and  the  defendants,  in  their  answer,  averred 
that  the  deceased  in  his  life-time  declared  a 
homestead  on  the  pro|>erty;  that  the  same  had 
never  been  abandoned ;  and  that  the  mortgage 
had  not  been  filed  as  a  claim  against  the  es- 
tate in  which  an  administrator  had  been  ap- 
pointed, and  notice  to  creditors  duly  given. 
It  is  contended  by  the  apjiellants  that  the  find- 
ings of  the  courtdo  not  tlnd  upon  these  issues, 
except  that  the  ii:oitgage  was  not  filed  as  a 
claim  against  the  estate.  The  court  dues  not 
find,  in  direct  terms,  whether  the  homestead 
ever  existed,  or  whether,  having  been  de- 
clared, it  had  been  abandoned;  but  it  does 
find  that  Annie  £.  Stockton,  one  of  the  appel- 
lants, and  the  divorced  wife  of  the  deceased, 
had  no  interest  in  or  title  to  said  mortgaged 
premises,  by  homestead  declaration  or  other- 
wise, and  that  the  other  defendants,  minor 
beirs  of  the  deceased,  had  an  interest  in  the 
property  as  tlie  devisees  under  bis  will,  but 
that  tlieir  interest  was  suljsequent  and  sub- 
ject to  the  mortgage,  and  that  no  prul>ate 
homestead  was  at  any  time  designated  out  of 
the  mortgaged  property,  or  any  portion  there- 
of. These  findings  are  not  as  full  and  spe- 
cific as  tliey  should  have  tieen,  but  we  tliink 
they  are  such  that  tiie  judgment  should  not 
be  reversed  in  the  absence  of  the  evidence, 
which,  we  have  shown,  is  not  properly  in  the 
record.     Judgment  and  order  affirmed. 

We  concur:  Patebson,  J.;  Shaiifsteui, 
J.;  Fox,  J.;  McFaklamd,  J. 

Beattt,  G.  J.  I  dissent.  The  findings 
do  not  respond  to  all  the  material  issues. 


(S  Cal.  Unrep.  M3> 
Emhoff  et  ai.  v.  McMann.  (No.  12,752.) 
{Supreme  Court  (if  CallfomUt.  March  7,  1880.) 
Frivolous  Appeai. 
Where,  on  failure  of  an  appellant  to  appear 
when  his  cause  Is  called,  and  the  judgment  ap- 
pealed from  Is  affirmed,  with  damages  for  frivo- 
lous appeal,  on  motion  of  respondents,  there  beine 
no  brief  on  file,  and  it  thereafter  appears  that  fail- 
ure to  file  a  brief  was  due  to  appellant's  Ignorance 
that  his  cause  was  on  the  calendar,  and  an  exami- 
nation of  the  record  shows  that  the  appeal  was  not 
frivolous,  that  part  of  the  judgment  Imposing  dam- 
ages fur  frivolous  appeal  will  be  set  aside. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  JohnF.  Finn, 
Judge. 

On  application  for  rehearing.  No  opinion 
was  rendered  on  previous  atlirmance  of  the 
judgment. 

Vincent  Neale,  for  appellant.  F.  J.  Cas~ 
Uehun,  for  respondents. 

Per  Curiam.  This  cause  was  regularly 
on  the  January  calendar,  1890.  When  it  was 
reached  in  due  course  and  called  for  liejiring, 
tlie  appellant  failed  to  appear,  and  no  brief 
being  on  file,  on  motion  of  counsel  for  re- 
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spondeots,  and  bis  suggestion  that  the  ap- 
peal was  frivoIouH,  the  judgment  and  order 
appealed  from  were  alHrmed,  with  damages. 
In  making  this  order,  the  court  acted  upon  the 
assumption  that  the  appellant  bad  voluntari- 
ly abandoned  his  appeal,  and,  ns  parties  do 
not  ordinarily  abandon  their  appeals  when 
there  is  even  a  plausible  ground  to  support 
them,  -we  were  foi-ced  to  conclude  that  this 
appeal  had  not  been  taken  in  good  faith.  It 
now  appears  that  the  failure  of  appellant  to 
file  a  brief  was  due  to  his  ignorance  of  the 
fact  that  his  cause  was  on  the  calendar,  and 
an  examination  of  the  record  convinces  us 
that  the  appeal  was  not  frivolous.  So  much 
of  the  jndgment,  therefore,  as  imposes  dam- 
ages for  a  frivolous  appeal  is  erroneous,  and 
is  hereby  set  aside.  We  do  not  think,  bow- 
ever,  that  counsel  has  offered  an  excuse  for 
bis  failure  to  note  the  time  bis  cause  was  set 
for  bearing  sufficient  to  justify  us  in  order- 
ing a  rt-hearing  in  bank,  liehearing  denied, 
bnt  the  judgment  is  modi  Bed  to  one  of  alllrm- 
ance  simply,  without  damages. 


(83  Cal.  134) 

Desmond  v.  Fattss  et  al.   (No.  13,553.) 

{Supreme  Court  of  CaHfomia.  Feb.  10, 1800.) 
Motion  to  Dismss  Appexi. — Okders. 
Under  Code  CivU  Proc.  Cal.  J  1008,  which 
defines  an  order  to  be  any  direction  of  a  court  or 
jodge  tn  wrltine,  not  Included  in  a  judgment,  a 
writing  signed  by  four  justioeB  of  the  supremo 
oonrt,  extending  the  time  for  filing  transcript,  is 
an  order,  though  it  is  not  filed ;  and  a  failure  to  file 
it  is  not  ground  for  dismissing  the  appeal,  espe- 
didly  where  it  was  an  inadvertenue,  and  respond- 
ents had  noUoe  thereof  by  service  of  a  oopy  on 
their  counaeL 

In  bank.    On  motion  to  dismiss  appeal. 
F.  J.  Castelhutn,  for  the  motion. 

Thobnton,  J.  Motion  to  dismiss  appeal 
for  failure  to  file  transcript  in  time.  By 
stipulation,  the  time  to  tile  the  transcript  bad 
been  extended  to  and  including  the  10th  of 
October,  1889.  By  a  writing  signed  by  four 
justices  of  Ibis  court  on  the  8th  of  October, 
1889.  the  time  to  flie  the  transcript  was 
further  extended  20  days  from  the  lOtb  of 
October,  1889.  This  paper  was  not  tiled,  but 
a  copy  of  it  was  served  on  the  attorney  of 
defendants  on  the  said  10th  of  October.  Tlie 
order  was  filed  after  notice  of  motion  to  dis- 
miss was  served,  and  before  hearing  of  the 
iiiotion.  It  is  now  object<'d  that  the  writing 
was  of  no  force, — was  not  an  order  until 
tilel, — and  tlierefore  the  time  was  not  ex- 
tended. We  are  inclined  to  think  that  the 
paper  signed  by  the  four  justices  was  an  order 
of  court  before  filing.  It  was  a  writing 
siffnnd  by  the  justices,  and  purported  to  l>e 
an  order.  See  Code  Civil  Proc.  §  1003.'  We 
are  satisfied  that  the  failure  to  file  the  writ- 
ing was  an  inadvertence,  and  that  the  appeal 
should  not  be  dismissed.    The  respondents 

>  Code  Civil  Proa  Cal.  %  1008,  provides  that  every 
direction  of  a  court  or  judge,  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denom- 
inated an  "order. " 


knew  that  the  writing  existed,  by  theservice 
of  a  copy  on  their  counsel.  We  do  not  think 
the  ends  of  justice  would  be  promoted  by  dis- 
missing this  appeal.  (Grant  v.  De  Lamori,71 
Cal.  329,  12  Pac.  Rep.  228,)  and  the  motion 
must  be  denied.    So  ordered. 

We  concur:   Beattt,  C.  J. ;  McFaiiland, 
J.;  Shaiipstbin,  J.;  Fox,  J.;  Patij:r80N,  J. 


(83  Cal.  393) 

Peofi^e  0.  Central  Pao.  R.  Co.    (No.  12,- 

257.) 
(Supreme  Court  of  California.    March  8, 1890.) 

(JouasoTiON  at  Taxes— Pi.ba.dixq — CJonstitwtion- 
AL  Law. 
1.  Pol.  Code  Cal.  SS  4480,  4481,  provide  that 
"the  provisions  of  the  four  Codes  sball  be  treated 
as  if  passed  at  tbe  same  moment  of  time, "  and 
that,  "if  the  proviaions  of  anytitle  conflict  with  or 
contravene  the  provisions  of  another  title,  tbe  pro- 
visions of  each  title  must  prevail  as  to  all  matters 
and  questions  arising  out  of  the  subject-matter  of 
such  title. "  C!ode  Civil  Proo.  i  421,  which  is  part 
of  a  title,  the  snbject  of  which  is  "Pleadings  in 
Civil  Actions,"  being  the  only  title  in  tbe  four 
Codes  devoled  speciuly  to  the  subject,  provides 
that  "the  forms  of  pleading  In  civil  actions,  and 
the  rules  by  which  the  sumciency  is  to  be  deter- 
mined, are  those  prescribed  in  this  Ck>de. "  Held, 
that  a  complaint  in  an  action  for  the  collection  of 
taxes  must  conform  to  the  requirements- of  the 
(jode  of  Civil  Procedure,  and  contain  a  statement 
of  facts  constituting  a  cause  of  action,  as  required 
by  section  HI,  though  the  Political  Code,  in  a  title 
devoted  to  "Revenue,"  authorizes  a  special  form 
of  complnint  in  such  cases. 

3.  Where  such  complaint  avers  an  assessment 
of  "the  franchise,  road-way,  road-t>ed,  rails,  and 
rolling  stock  of  the  defendant,  "but  does  not  allege 
that  defendant  is  the  ownor  of  such  property  situ- 
ate within  the  jurisdiction  of  the  assessing  board 
or  of  the  court,  it  is  defective. 

8.  A  complaint,  in  .luch  action,  averring  that 
the  board  apportioned  the  assessment  among  dif- 
ferent' counties,  without  showing  its  authority  so 
to  do,  or  that  any  portion  of  the  property  assessed, 
or  of  any  property  of  defendant  was  situate  in  any 
one  of  such  counties,  and  without  describing  any 
of  the  property,  Is  defective. 

4.  An  averment  of  indebtedness  for  taxes,  with- 
out an  averment  that  any  taxes  were  ever  levied 
on  defendant  or  its  property,  or,  if  levied,  when, 
where,  and  by  whom  the  levy  was  made,  or  wheth- 
er the  taxes  were  based  on  the  assessment  men- 
tioned above,  or  that  there  are  any  taxes  against 
defendant,  delinquent  or  unpaid,  is  insufBcient. 

6.  Where  such  complaint  states  in  one  count 
an  indebtedness  to  the  state  for  state  taxes,  and  to 
many  different  counties  for  county  taxes,  and  de* 
mands  payment  of  all,  there  is  a  misjoinder  of 
causes  of  action. 

6.  An  averment  of  defendant's  corporate  exist- 
ence is  necessary  in  every  count  of  a  complaint 
against  a  corporation. 

7.  Pol.  Code  Cal.  §  3670,  providing  a  special 
form  of  complaint  in  actions  to  collect  taxes  on 
railroads  situate  in  more  than  one  county,  conflicts 
with  Const.  Cal.  art.  4,  S  25,  subd.  3.  which  forbids 
the  legislature  to  pass  special  laws  "  regulating  the 
practice  of  courts  of  justice, "  as  such  provision  is 
a  "special  law,"  though  found  in  the  Political 
Code,  which  is  general. 

8.  Pol.  Code  Cal.  H  8665-8670,  providing  a  mode 
for  the  collection  of  taxes  on  railroads  situated  in 
two  or  more  counties,  diftering  from  that  found  in 
the  general  law,  are  in  conflict  with  Const.  CaL 
art.  4,  i  25,  subd.  10,  forbidding  the  legislature  to 
pass  any  special  laws  "  for  the  assessment  or  col- 
lection of  taxes. " 

9.  Such  law  cannot  be  justified  by  Const.  Cal. 
art  18,  i  18,  which  provides  that  "the  legislature 
shall  pass  all  laws  necessary  to  carry  out  the  pro- 
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visions  of  this  article, "  on  the  gronnd  that  section 
10  of  that  article  provides  a  different  method  for 
assessing  property  of  railroads  operated  in  more 
than  one  county,  from  that  provided  for  other  prop- 
erty, us  this  does  not  refer  to  levy  and  collection 
of  taxes,  but  to  "assessment"  only,  and  the  gen- 
eral laws  for  tbo  collection  of  taxes  arc  suftlcfcnt 
to  carry  into  effect  the  provisions  of  article  13, 
Bkattt,  C.  J.,  and  Thorntos,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city 
and, county  of  San  Francisco;  Walter  H. 
Levt,  Judge. 

George  A.  Johnson,  Atty,  Gen.,  and  D.  M. 
Delmas,  for  the  People.  Creed  Haymond, 
John  Garber,  and  H.  8.  Brovm,  for  respond- 
ent. 

Fox,  J.  This  is  an  action,  brought  in  the 
name  of  the  people  of  the  state,  to  recover 
from  the  defendant  a  certain  sum  of  money 
alleged  to  be  due  the  state  for  taxes,  and  also 
various  other  sums  of  money  alleged  tu  be 
due  to  divers  of  the  counties  of  the  state,  for 
taxes  for  the  year  1886.  The  defendant  de- 
murred to  the  complaint,  which  demurrer 
was,  upon  argument,  sustained  by  the  court 
below,  and  judgment  entered  for  the  defend- 
ant, from  which  the  plaintiff  appeals.  !So 
far  as  we  are  advised,  this  is  the  first  case  in 
which. the  precise  questions  here  involved, 
under  the  present  constitution,  has  been  pre- 
sented for  adjudication.  To  a  complete  un- 
derstanding of  it,  we  give  the  pleadings  at 
some  length.  The  complaint,  after  giving 
the  title  of  the  court  and  cause,  is  as  follows: 
"Plaintiff  avers  tliat  on  the  14th  day  of  Au- 
gust, in  the  year  1886,  the  state  board  of 
equalization  assessed  the  franchise,  road-way, 
road-bed,  and  rolling  sto(;k  of  the  defendant 
at  the  sum  of  $20,000,000.  That  the  board 
apportioned  the  said  assessment  as  follows: 
To  the  county  of  Alameda,  the  sum  of  92,- 
607,230,  [and  here  follows  similar  language 
as  to  16  other  counties,  differing  only  in 
amount.]  That  the  defendant  is  indebted  to 
plaintiff,  for  state  and  county  taxes  for  the 
year  1886,  in  the  following  sums:  For  state 
taxes,  in  the  sum  of  $112,000;  for  county 
taxes  of  the  county  of  Alameda,  in  the  sum 
of  $16,225.34,  [and  here  follows  a  statement 
In  similar  form  as  to  the  other  16  counties 
before  named,  differing  only  as  to  amount,] 
with  5  per  cent,  added  to  each  of  said  several 
sums  for  non-payment  of  taxes.  Plaintiff  de- 
mands judgment  for  said  several  sums,  with 
5  per  cent,  added  thereto,  together  with  costs 
and  counsel  fees  as  allowed  by  law,  and  prays 
that  an  attachment  may  issue  in  form  as  pre- 
scribed by  section  540  of  the  Ck>de  of  Civil 
Procedure."  To  this  complaint  the  defend- 
ant demurred  on  the  following  grounds: 
"First.  That  the  court  has  no  jurisdiction  of 
the  subject-matter  of  the  action,  nor  the  per- 
son of  the  defendant  herein.  Second.  That 
the  plaintiff  has  not  the  legal  capacity  to  sue 
herein,  for  the  following  reasons:  That  sec- 
tions 3668-3670  of  the  Political  Code,  under 
the  provisions  of  which  said  action  was  in- 
stituted, are  unconstitutional  and  void,  in 
this:  that  said  sections  are  in  contravention 


of  subdivisions  3  and  10  of  section  25  of  arti- 
cle 4  of  the  constitution  of  the  state  of  Cali- 
fornia. They  also  are  in  contravention  of 
section  21  of  article  1  of  the  constitution  of 
the  state  of  California,  and  of  section  1  of 
article  12  of  the  constitution  of  the  state  of 
California.  That  said  sections  of  the  I'olit- 
Icid  Code  are  in  contravention  of  section  lof 
the  fourteenth  amendment  of  the  constitu- 
tion of  the  Unit<d  States.  That,  so  far  as 
the  assessment  of  railroad  property  is  con- 
cerned, sections  4  an<l  10  of  article  13  of  the 
state  constitution,  upon  which  the  said  action 
is  founded,  are  in  contravention  of  section  1 
of  the  fourteenth  amendment  of  the  constitu- 
tion of  the  United  States.  Third.  That  sev- 
eral causes  of  action  have  been  impru()erly 
united.  Fourth.  That  several  causes  of  ac- 
tion have  been  improperly  united,  which  are 
are  not  separately  stilted  in  the  complaint; 
that  is  to  say:  (1)  a  cause  of  action  for  state 
tiixes;  (2)  a  cause  of  ttction  for  county  taxes 
of  the  county  of  Alameda.  [Followed  by  a 
separate  subdivision,  in  similar  form,  for 
each  of  the  other  16  counties.]  Fifth.  That 
the  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.  Sixth.  That 
the  complaint  is  ambiguous,  unintelligible, 
and  uncertain,  in  this:  that  it  does  not  ap- 
pear how  or  when  defendant  became  indebt- 
ed for  taxes;  that  it  does  not  appear  how  or 
when  5  per  cent,  was  added.  Wherefore,  de- 
fendant prays  judgment  against  plaintiff,  and 
that  it  may  have  its  costs  in  this  behalf  ex- 
pended. " 

1.  It  will  be  unnecessary  to  consider  these 
grounds  of  demurrer  separately,  at  any  con- 
siderable length.  The  questions  of  jurisdic- 
tion, of  misjoinder  of  causes  of  action,  of  in- 
sutliciency  of  facts,  and  of  ambiguity,  all 
turn  upon  the  constitutionality  of  the  provis* 
ions  of  the  Political  Code  under  which  the 
plaintiff  is  attempting  to  proceed,  and  under 
which  alone,  if  anywhere,  this  form  of  com- 
plaint can  be  justiSed.  But,  tested  by  the 
provisions  of  the  Code  of  Civil  Procedure, 
every  point  made  against  the  complaint  is  well 
taken.  Outside  the  Political  Code  of  this  state, 
it  is  doubtful  if  either  authority  or  precedent 
can  be  found  which  would  have  induced  any 
lawyer  to  file  in  a  court  of  justice  a  complaint 
like  this.  It  does  not  contain  "a  statement 
of  the  facts  constituting  the  cause  of  action, " 
as  required  by  section  426,  Code  Civil  Proc., 
or  as  required  by  any  other  rule  of  plea^ling 
known  to  the  profession.  And  yet,  by  sec- 
tion 421  of  the  same  Code, — the  general  stat- 
ute of  this  state  devoted  specially  to  tlie  sub- 
ject of  pleadings  and  procedure  in  civil  ac- 
tions,— it  is  expressly  provided  that  "the 
forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  plead- 
ings is  to  be  determined,  are  those  prescrilicd 
in  this  Code."  Ami  by  the  provisions  of  ilit-. 
Political  Code,  from  which  Code  it  is  conced- 
ed that  this  form  of  complaint  is  taken,  it  i» 
expressly  declared  that  "the  provisions  of  the 
four  Codes  shall  be  treated  as  if  pa3se(.l  at  the 
same  moment  of  time,  and  were  parts  of  the 
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game  act, "  and  that,  "if  the  provisions  of  any 
title  conflict  with  or  contravene  the  provisions 
of  another  title,  the  provisions  of  each  title 
must  prevail  as  to  all  matters  and  questions 
arising  out  of  the  subject-matter  of  such  ti- 
tle." Pol.  Code,  §§  4480,  4481.  The  sec- 
tions of  the  Code  of  Civil  Procedure  referred 
to  are  part  of  title  6,  pt.  2.  The  "subject- 
mntter"  of  that  title  is  "Pleadings  in  Civil 
Actions,"  and  it  is  the  only  title  in  the  four 
Codes  devoted  specially  to  that  subject.  It  is 
therefore,  the  title  which  section  4481  of  the 
Political  Codedeclares  "must  prevail  :ts  to  all 
matters  and  questions  arising  out  of  that  sul>- 
ject-matter. "  How,  then,  can  we  test  the 
sufficiency  of  plendings  by  the  provisions  of 
section  8670  of  the  Political  Code?  That  sec- 
tion is  the  only  warrant  for  this  complaint, 
and  is  found  in  title  9,  pt.  3, — a  title  devoted 
entirely  to  the  subject  of  "Revenue."  Re- 
sponsive to  this,  the  appellant  says  that  the 
same  legislature  passed  l>oth  Codes;  that  its 
power  to  legislate  is  supreme,  except  when 
and  wliere  limited  by  the  constitution;  and 
that  its  power  is  ample  to  prescribe  one  form 
of  complaint  for  one  class  of  cases,  and  an- 
other form  for  another  class.  That  is  true; 
but  tlie  same  legislature  had  the  power  to 
say,  and  did  say,  that  "the  forms  of  pleading  in 
civil  actions,  and  the  rules  by  wliich  the  suf- 
ficiency of  the  pleadings  is  to  be  determined, 
are  those  prescribed  by  tiiis  act,"  to- wit,  the 
Code  of  Civil  Procedure,  which  is  a  separate 
act  from  other  Codes,  though  deemed  to  have 
been  passed  at  the  same  moment  of  time,  and, 
in-  the  exercise  of  tlie  same  power,  aib  the 
same  moment  of  time,  in  another  act,  which 
defines  the  rights  and  duties  of  all  persons 
subject  to  the  jurisdiction  of  the  state,  and  a 
part  thereof  devoted  to  a  "definition  of  the 
sonrces  of  the  law,"  and  a  title  of  such  part 
defining  "the  effect  of  the  Codes,"  it  express- 
ly tells  the  courts  by  what  rule  they  shall  be 
governed  in  case  the  provisions  of  the  four 
Codes,  or  of  either  Code,  are  found  to  be  con- 
flictinii. 

Guided  by  that  rule,  when  we  examine  this 
complaint, we  find  it  defective  in  all  these 
particulars:  (1)  The  defendant  is  sued  by 
a  name  indicating  that  it  is  not  a  natural 
person,  but  a  company  of  some  Itind,  but 
there  is  no  averment  of  the  fact  of  incorpo- 
ration, or  of  any  fact  to  show  that  it  is  an 
artidcial  being  capable  of  being  sued;  nor,  if 
incorporated,  is  there  any  averment  to  show 
where,  or  under  what  law,  so  that  the  court 
may  determine  where  jurisdiction  of  its  per- 
son lies.  An  averment  of  defendant's  cor- 
porate existence  is  necessary  in  every  count 
of  a  complaint  against  a  corporation.  Loup 
V.  Railroad  Co.,  63  Cal.  99.  (2)  There  is  an 
averment  of  the  fact  of  assessment  of  "the 
franchise,  road- way,  road-bed,  rails,  and  roll- 
ing stock  of  the  defendant;"  but  there  is  no 
averment  that  the  defendant  is  the  owner  of 
such  or  any  property  situate  in  this  state  or 
elsewhere, — nothing  to  show  that  the  prop- 
erty so  assessed  was  or  is  within  the  juris- 
diction of  the  board  making  tiie  assessment, 
v.23p.no.&-20 


or  of  this  court,  nor  indeed,  that  there  waa 
any  such  property  in  esse.  (3)  There  is  an 
averment  that  the  board  apportioned .  the 
said  assessment  to  17  different  counties  in 
the  state,  but  there  is  nothing  to  show  its 
autliority  to  make  any  such  apportionment; 
that  any  portion  of  the  propertv,  or  of 
any  property  of  defendant,  was  situate  in 
any  one  of  said  counties.  The  apportion- 
ment is  of  tite  total  sum  at  whicti  the  as- 
sessment is  made,  without  a  word  of  de- 
scription of  the  property  so  assessed,  or  of 
the  part  thereof  so  apportioned  to  any  one  of 
said  counties.  (4)  There  is  an  averment  of 
indebtedness  for  state  taxes,  but  no  aver- 
ment that  any  taxes  were  ever  levied  or  im- 
posed upon  the  defendant  or  its  property;  or, 
if  a  levy  was  made,  when,  where  or  by  whom 
it  was  made,  or  whether  the  taxes  were 
based  or  levied  upon  the  assessment  so  made, 
or  the  property  so  assessed  as  aforesaid,  or 
that  there  are  any  state  taxes  against  the  de- 
fendant, delinquent  or  unpaid.  (5)  There 
Is  an  averment  of  indebtedness  for  county 
taxes  in  each  of  the  17  counties  named,  but 
as'  to  each  the  same  defect  exists  as  al>ove 
noted  in  reference  to  state  taxes.  (6)  If 
there  is  any  cause  of  action  stated  in  this 
complaint  at  all,  there  are  18  separate  and 
distinct  causes  of  action,  all  in  one  count, 
and  not  sepjirately  stated.  They  affect — 
and  if  the.  money  is  collected  it  will  lielong  to 
— 18  different  persons,  to-wit,  the  state,  and 
17  separate  counties.  The  only  provision 
in  the  title  of  the  Code  on  the  subject  ot 
pleadings  which  authorizes  the  uniting  of 
several  causes  of  action  in  the  same  com- 
plaint requires  that  they  shall  all  belong  to 
one  class,  affect  all  the  parties  to  the  action, 
and  must  be  sepxirately  stated.  Code  Civil 
Proc.  §  427.  (7)  The  complaint  is  also  am- 
biguous, for  the  reason  stated  in  the  sixth 
ground  of  demurrer.  Tax  proceedings  are 
in  invitum,  and,  to  be  valid,  must  be  stricti 
jurU.  Cooley  Tax'ii,  259,  260;  Moss  v. 
Sliear,  25  Cal.  46;  People  v.  Mahoney,  55 
Cal.  288;  Lalce  County  v.  Mining  Co.,  66 
Cal.  20,  4  Pac.  Rep.  876.  If  not  valid,  they 
constitute  no  cause  of  action.  It  therefore 
l>ecome3  necessary  that  a  complaint  in  an  ac- 
tion for  the  collection  of  a  tax  should  show 
upon  its  face  facts  sufiicient  to  make  out  a 
prima  fane  case  of  valid  tax  and  that  it  is 
delinquent.  It  is  true  that  the  title  on 
"Revenue"  provides  that  "no  assessment,  or 
act  relating  to  assessment  or  collection  of 
taxes,  is  illegal  on  account  of  informality, 
nor  because  the  same  was  not  completed 
within  the  time  required  bylaw."  Pol.  Code, 
§  3885.  But  the  waiving  of  informality 
does  not  waive  the  necessity  for  action.  That 
an  assessment  shall  not  be  invalid  because  of 
some  informality  does  not  excuse  the  total 
want  of  assessment.  There  can  be  no  as- 
sessment unless  there  is  some  property  as- 
sessed; and,  to  be  assessed,  there  must  be 
some  attempt  at  description  of  the  property. 
At  least,  its  general  character  must  be  shown, 
and  its  aitxis  must  be  shown  to  be  within  the 
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state  or  the  county  where  assessed.  It  will  be 
observed,  also,  that  the  section  quoted  refers 
to  informality  in  tlie  matters  of  assessment 
and  collection  only.  The  statute  nowhere 
waives  informality  in  the  matter  of  levy  of 
the  tax.  There  is  no  tax  until  one  is  levied, 
and  H  complaint  shows  no  indebtedness  for 
taxes  unless  it  shows  tlie  levy  of  a  tax.  In 
this  complaint  tliere  is  no  intimation  that  a 
tax,  either  state  or  county,  was  ever  levied. 
Counsel  for  appellant  has  cited  several  de- 
cisions of  this  court  in  support  of  the  power 
of  the  legislature  to  prescrit>e  by  special  act 
a  special  form  of  complaint  in  actions  for  the 
collection  of  taxes.  Unfortunately  for  his 
argument,  those  decisions  were  all  based 
upon  special  acts,  passed  at  a  time  when  the 
lei(islalure  had  power  to  pass  special  laws 
upon  almost  any  subject,  and  even  befure 
the  atloption  of  theCod<s;  forgetting  that 
here  he  is  attempting  to  procee<l  under  the 
Codes  themselves,  and  that  in  them  the  legis- 
lature hiis  itself  provided  for  just  such  it  con- 
tingency as  arises  here,  and  directed  us  as  to 
which  tihall  prevail  in  case  of  conllict  between 
the  different  parts  of  the  same  general  law. 
2.  But  the  respondent,  by  its  demurrer,  at- 
tacks this  complaint,  and  all  the  proceedings 
upon  which  it  is  based,  upon  other  and  high- 
er ground  than  that  which  we  have  thus  far 
considered.  The  law  upon  which  these  pro- 
ceedings are  based  is  attacked  as  being  in 
conflict  with  the  constitution  of  the  state. 
The  provisionsof  the  constitution  on  the  subr 
ject  of  revenue  are  all  found  in  article  13, 
and  comprise  the  whole  law  of  the  cou- 
stitutlon  on  the  subject  of  the  assessment  of 
property  for  purposes  of  taxation,  anil  of  the 
levy  and  collection  of  taxes.  Those  provisions 
which  bear  most  directly  upon  the  questions 
here  involved  are  found  in  sections  10  ami  13, 
which  read  as  follows:  "Sec.  10.  All  proper- 
ty, except  as  hereinafter  in  this  section  pro- 
vided, shall  be  assessed  in  the  county,  city, 
city  and  county,  town,  township,  or  district 
in  which  it  is  situated,  in  the  manner  pre- 
scribed by  law.  The  franchise,  road-way, 
road-bed,  rails,  and  rolling  stock  of  all  rail- 
roads operated  in  more  tlum  one  county  in  this 
state  shall  be  assessed  by  tlie  state  board  of 
equalization  at  their  iictual  value;  and  the 
same  shall  be  apportioned  to  the  counties, 
cities  and  counties,  cities,  towns,  townships, 
and  districts  in  which  such  railroads  are  lo- 
cated in  proportion  to  the  number  of  miles  of 
railway  laid  in  such  counties,  cities  and  coun- 
ties, cities,  towns,  townships,  and  districts." 
"Sec.  13.  The  legislature  shall  pass  all  laws 
necessary  to  carry  out  the  provisions  of  this 
article."  The  last  section  quoted  is  the  one 
to  which  we  have  to  look  for  authority  to  levy 
the  tax.  The  Qrst  section  of  the  article  com- 
mences by  providing  that  "all  property  in  the 
state  *  *  *  shall  be  taxed  in  proportion 
to  its  value,  to  be  ascertained  as  provided  by 
law,"  and  several  subsequent  sections  speak 
of  the  "levy"  and  the  "taxes  so  levied,"  and 
one  says  that  "income  taxes  may  be  assessed 
to  and  collected  from,"  etc.;  but  nowhere  in 


the  article  is  there  any  provision  made  as  to 
when,  or  by  whom,  or  in  what  manner,  any 
property  tax  shall  be  levied.  Provision  for 
that  must  be  made  by  the  legislature  under 
section  13, — the  last  section  of  the  article. 
The  same  is  true  with  reference  to  the  pro- 
vision for  the  collection  of  property  taxes. 
Both  these  subjects  are  relegated  entirely  to 
the  legislature.  We  are  therefore  compelled 
to  turn  to  the  article  of  tlie  constitution  on 
the  subject  of  the  "'Legislative  Department," 
to  ascertain  whether  or  not  there  are  any 
limitations  upon  the  mode  and  manner  in 
which  the  legislature  may  exercise  the  powers 
and  perform  the  duties  imposed  upon  it  by 
Ibis  section  13,  or  as  to  the  extent  which  it 
may  go  in  the  exercise  of  those  powers.  These 
provisions  are  found  in  article  4  of  the  con- 
stitution. Turning  to  section  25  of  that  ar- 
ticle, we  find  this  provision:  "The  legislature 
shall  nut  pass  local  or  special  laws  in  any  of 
the  following  enumerated  cases,  that  is  to  say: 
♦  ♦  •  Third,  regulating  the  practice  of 
courts  of  justice;  •  *  *  tenth,  for  the 
assessment  or  collection  of  taxes;  *  ♦  • 
thirleenih,  extending  the  time  for  the  collec- 
tion of  taxes;  •  *  *  ttoentieth,  exetupting 
property  from  taxation;  •  *  ♦  twenty- 
fourth,  authorizing  the  creation,  extension, 
or  impairing  of  liens."  An  examination  of 
the  whole  section  shows  conclusively  that 
the  intention  of  the  framers  of  the  constitu- 
tion, and  of  the  people  in  adopting  it,  was  to 
prohibit  the  legislature  from  passing  local  or 
special  laws  which  should  in  any  wise  affect 
questions  of  taxation,  or  the  liens  of  taxes,  - 
or  the  practice  in  courts  of  .justice.  All  these 
must  be  provided  for  by  general  and  uniform 
law.  The  legislature  has  provided  a  general 
and  uniform  law  "regulating  the  practice  of 
courts  of  justice."  That  law  requires  that 
the  complaint  in  a  civil  action  shall  be  such 
as  we  have  alreiuly  indicated,  and  that  its 
sufficiency  sliall  be  determined  as  therein  pre- 
scribed. Yet,  in  the  teeth  of  this  constitu- 
tional inhibition,  and  in  spite  of  the  fact  that 
the  provisions  of  the  constitution  are  "man- 
datory and  prohibitory  unless  by  express 
wurds  they  are  declared  to  be  otherwise," 
(article  1,  §  22,)  the  legislature  has  provided 
— First,  a  general  scheme  for  the  assessment, 
levy,  and  collection  of  taxes;  and,  seixind,  a 
special  scheme  for  the  assessnient,  levy,  and 
collection  of  taxes  on  railroads  situate  in  more 
than  one  county,  and  in  that  special  scheme 
has  provided  for  the  form  of  complaint  adopt- 
ted  in  this  action.  The  special  scheme  re- 
ferred to  is  found  in  sections  3665  to  3670 
of  the  Political  Code,  the  form  of  complaint 
being  authorized  by  the  latter  section.  The 
whole  scheme,  so  far  as  it  relates  to  the  col- 
lection of  taxes,  is  claimed  to  be  in  conttict 
with  the  constitution,  and  in  due  course  will 
be  considered,  but  for  the  moment  we  are 
dealing  only  with  that  part  of  it  which  pro- 
vides for  this  complaint 

It  is  claimed  by  appellant  that  this  is  not 
in  conflict  with  the  third  subdivision  of  said 
section  25  of  article  4,  for  that  it  relates  to 
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pleading  and  not  to  practice.  But  this  is 
taking  too  nnrrow  a  view  of  the  lanKUage  of 
the  constitution.  It  is  evident  that  the  worils 
of  this  inhibitory  clause  of  the  constitution 
are  used  in  their  general  sense,  and  in  that 
sense  tlie  words  "  practice  of  0001*13  of  justice" 
include  all  "pleadings,"  although  the  word 
"pleadings"  never  includes  all  "practice." 
It  is  impossible  to  contemplate  the  subject  of 
"practice  of  the  courts  of  justice,"  and  elimi- 
nate from  the  mind  all  thought  of  "  pleading." 
Burrill  defines  "practice,"  first,  as  "the 
course  of  procedure  in  courts,"  and  says  that 
"in  a  general  sense  practice-includes  pleMd" 
ing."  Bapalje's  &  Lawrence's  Law  Diction- 
ary gives  the  following  definition  of  the  word 
"practice:"  "The  law  of  practice  or  proced- 
ure ia  that  which  regulates  the  formal  steps 
in  an  action  or  other  judicial  proceeding.  It 
therefore  deals  with  writs,  summonses,  plead- 
ings, alBdavits,  notices,  motions,  petitions, 
orders,  trials,  judgments,  appeals,  costs,  and 
executions." 

But  it  ia  further  claimed  by  appellant  that, 
even  if  "practice"  includes  "pleadings,"  the 
provision  is  not  in  conflict  with  this  inhibi- 
tion of  the  constitution,  for  the  reason  that 
it  ia  found  in  the  Foliticnl  Code,  which  is  a 
general  law.  It  does  not  follow  that,  beoiuse 
an  isolated  provision  is  found  in  a  general 
statute,  the  provision  is  itself  a  general  law. 
Such  a  provision  may  be  purely  "special," 
and  come  within  the  inhibition  of  the  consti- 
tution, even  when  found  in  tlie  Code  itself. 
It  was  so  held,  with  reference  to  a  section  of 
the  Political  Code,  in  Earle  v.  Board,  55  Cal. 
489.  In  Miller  v.  Kister,  ti8  Cal.  142,  8  Fac. 
Kep.  813.  it  was  held  that  a  provision  found 
in  the  genentl  Liw,  entitled  "An  act  toestitb- 
liah  a  uniform  system  of  county  and  town- 
ship governments,"  temporarily  suspending 
the  operation  of  some  of  the  provisions  of 
the  act  as  to  four  of  the  counties  of  the  state, 
was  "special"  legislation,  and  void  under  the 
clause  of  the  constitution  here  under  consid- 
eration. ISo  it  appears  that  a  clause  or  pro- 
vision special  in  its  charncter — applying  to 
particular  individuals,  particular  places,  or 
particular  cases — is  none  the  less  special  be- 
cause inserted  in  tlie  most  general  of  public 
acts.  A  special  act  cannot  beconverted  into 
a  general  act  by  a  declaration  of  tlie  legisla- 
ture that  it  shall  be  so  considered."  San 
Francisco  v.  Water- Works,  48  Ciil.  493.  Nor 
can  it  be  so  converted  by  being  embodied  or 
entombed  in  an  act  which  in  its  general 
scope  and  purpose  is  a  general  law.  If  it 
can  l>e  so  converted  into  a  general  law,  then, 
as  was  said  by  the  court  in  Investment  Co. 
v.  School-Dist.,  21  Fed.  Bep.  151,  "every  pro- 
hibition *  *  *  contained  in  the  constitu- 
tion may  l)e  violated  with  impunity.  ♦  ♦  * 
An  act  cannot  be  both  pubUc  and  private; 
but  it  can  be  either  and  be  special. "  In  Man- 
ning V.  Klippel,  9  Or.  367,  it  was  held  that 
an  act  providing  for  the  compensation  of  the 
sheriffs  and  clerks  of  14  out  of  20  counties  of 
the  state  was  a  "local  law"  for  the  assessment 
and  collection  of  taxes  forcouuty  purposes, 


and  therefore  within  this  constitutional  pro- 
hibition, and  void. 

8.  But  the  objection  goes  not  alone  to  the 
form  of  complaint,  but  to  the  entire  legisla- 
tive scheme  for  the  collection  of  taxes  upon 
railroads  operated  in  more  than  one  county. 
It  is  to  the  effect  that  the  entire  scheme  is 
special,  and  in  conflict  with  the  different  sub- 
divisions of  section  25,  art.  4,  of  the  consti- 
tution, which  we  have  quoted,  and  that  be- 
ing so  in  conflict,  no  actjou  can  be  main- 
tained thereunder  for  the  collection  of  taxes, 
whatever  may  be  the  form  of  tlie  complaint. 
If  this  scheme  is  special,  then  the  cases  which 
we  liave  already  cited  will  apply  to  it  in  all 
its  parts,  and  to  them  many  others  might  be 
added  from  the  courts  of  last  resort  in  very 
many  of  the  different  states  in  the  Union; 
but  this  court  has  already  expressed  itself  so 
plainly  upon  the  subject  in  the  cases  cited 
that  it  is  unnecessary  to  go  elsewhere  for 
authority.  Practically  admitting  thnt  the 
scheme  is  "special,"  the  appellant  justifies  it 
under  section  13  of  urticle  13  of  the  constitu- 
tion al>ove  quoted,  claiming  that  the  legisla- 
ture is  not  only  authorized,  but  required,  to 
pass  all  laws  necessary  to  carry  that  article 
into  effect.  That  is  true,  but  it  is  not  au- 
thorized, required,  or  empowered  to  pass  laws 
that  are  not  necessary  to  carry  it  into  effect, 
nor  to  destroy  the  uniform  operation  of  laws 
which  are  required  by  the  constitution  itself 
to  have  a  uniform  operation.  It  will  be 
borne  in  mind  that  the  constitution  provides 
for  a  difference  in  the  moile  of  assessment 
only, — not  in  the  mode  of  levy,  or  of  collec- 
tion of  the  tax  on  the  property  when  as- 
sessed. Under  the  constitution,  it  became 
necessary,  or  if  not  necessary,  at  least  proper, 
for  the  legislature  to  P'iss  laws  providing 
the  details  for  the  assessment  and  apportion- 
ment of  tlie  assessment  of  this  class  of  prop- 
erty by  the  state  boiwdof  equalization.  It  is 
the  only  property  in  the  state  of  wliiirh  that 
board  is  authorized  by  the  constitution  to 
make  assessment;  and,  as  the  board  is  only 
authorized  to  make  such  assessment  when 
the  property  is  situate  in  two  or  more  coun- 
ties, apportionment  thereof  to  the  several 
counties  became  necessary.  To  provide  for 
the  details  of  that  apportionment,  and  of  no- 
tice to  the  several  counties  interested,  it  be' 
came  necessary  and  proper  that  the  legisla- 
ture should  act;  and,  in  so  far  as  its  action 
relates  to  the  assessment,  and  the  apportion- 
ment thereof,  it  is  not  attacked  as  being  in 
conflict  with  the  constitution.  But  this  leg- 
islation also  provides  a  mode  of  collection  dif- 
fering from  that  found  in  the  general  law  on 
the  subject, — not  necessary  for  the  purpose 
of  carryibg  into  effect  any  of  the  provisions 
of  article  13  of  the  constitution,  and  special, 
because  not  applicable  to  all  property,  or  even 
to  railroad  property  generally,  but  only  to 
such  railroad  property  as  is  situate  or  operat- 
ed in  two  or  more  counties.  For  this  reason, 
it  is  in  direct  conflict  with,  and  is  specially 
forbidden  by,  subdivision  10  of  section  25  of 
article  4  of  the  constitution.    It  is  therefore 
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vo'd,  and  furnishes  no  cause  of  action  upon 
which  suit  can  be  maintained  under  it.  The 
provisions  of  the  Code  for  the  collection  of 
taxes  generally,  and  those  for  the  collection 
of  taxes  upon  the  portion  of  this  class  of 
property,  especially  which  lies  in  two  or  more 
counties,  are  too  ion;;  to  justify  quotation  in 
full  in  this  opinion:  but  a  reference  to  a  few 
of  the  points  of  difference  between  them  will 
serve  to  illustrate  the  special  ciiaracter  of 
the  legislation  against  which  tins  objection  is 
pointed.. 

Before  calling  attention  to  those  differ* 
ences,  liowever,  it  is  proper  to  note  a  few 
general  provisions  of  tlie  revenue  law  which 
are  alike  applicable  to  all  persons  and  all 
property,  and  which  serve  to  show  a  total 
absence  of  necessity  for  any  difference  in  tlie 
mode  of  collection.  "Every  tax  has  the 
effect  of  a  judgment  against  the  person,  and 
every  lien  created  by  this  title  has  the  force 
and  effect  of  an  execution  duly  levied  against 
all  the  property  of  the  delinquent.  The  judg- 
ment is  not  satisfled,  nor  the  lien  removed, 
until  the  taxes  are  paid,  or  the  property  sold 
for  the  payment  thereof."  Pol.  Code  § 
3716.  "Every  tax  due  upon  personal  prop- 
erty is  a  lien  upon  tlie  real  property  of  the 
owner  thereof  from  and  after  12  o'cloulc  m. 
of  the  first  Monday  in  March  in  eacli  year." 
Id.  §  3717.  "Every  tax  due  upon  real  prop- 
erty is  a  lien  against  tlie  property  assessed, 
and  every  tax  upon  improvements  upon  real 
estate  iissessed  to  others  than  the  owner  of 
the  real  estate  is  a  lien  upon  the  land  and 
improvements,  which  several  liens  attach  as 
of  the  first  Monday  of  March  in  each  year." 
Id.  §  3718.  These  provisions  apply  to,  and 
these  liens  attach  to,  the  property  of  riiilroad 
companies  owning  and  operating  roads  situ- 
ate in  two  or  more  counties,  the  same  as  to 
all  other  property  in  tlie  state.  Ii  will  thus 
be  seen  that  for  the  taxes  upon  this  class  of 
property  the  state,  and  every  county  in  it, 
has  the  same  security  that  is  provided  for 
taxes  upon  all  other  property  in  the  state, — a 
lien  upon  all  the  property  of  the  owner, — not 
even  excepting  that  wiiich  is  by  law  exempt 
from  execution,  and  by  other  provisions  of 
the  statute  it  is  made  a  first  lien.  So  that  in 
no  event  can  the  state  be  defeated  in  the  col- 
lection of  its  taxes  if  its  own  proceedings  in 
the  assessment,  levy,  and  collection  have 
been  lawful. 

Under  the  general  law,  the  taxes  upon  all 
property,  except  tliat  here  under  consider- 
ation are  collected  by  the  tax  collector  of  the 
county  in  which  the  property  is  situated. 
The  state  assumes  the  burden,  the  expense, 
and  the  risk  of  transporting  its  {portion  of 
the  taxes  so  collected  from  the  respe-tive 
county-seats  to  the  state  treasury.  Under 
this  special  law,  all  the  taxes  upon  this  class 
of  property  must  be  paid  at  the  uUice  of  the 
state  treasury,  after  first  getting  a  ceititiuate 
of  tlie  comptroller  as  to  the  amount  tliereof. 
This  includes  not  only  the  state  but  the 
county  taxes  for  the  several  counties;  thus 
imposing  upon  the  tux-payer  the  b.irden,  the 


expense,  and  the  risk  of  transporting  to  tlie 
capitol  of  the  state  moneys  which,  in  the  ag- 
gregate, may  be  estimated  by  tons,  as  all 
taxes  in  this  state  must  l>e  paid  in  coin.  Un- 
der both  laws,  if  the  tax  l>ecomes  delinquent, 
5  per  cent,  is  added.  Under  the  general  law, 
on  or  before  the  first  Monday  in  February 
the  tax  collector  publishes  in  his  county  a  de- 
linquent list,  which  notilies  the  tax-payer  of 
the  amount  of  his  delinquency,  and  of  the 
time  when  the  lien  will  be  enforced  by  the 
sale  of  his  property.  Until  that  time,  he  has 
the  riglit  to  pay  the  tax,  with  the  5  per  cent, 
for  delinquency,  and  50  cents  for  the  cost  of 
publication  of.  each  separate  description  of 
real  property  assessed  to  him,  and  upon  each 
assessment  of  personal  property.  If  he  does 
not  pay  it,  tlie  least  amount  of  his  property 
which  any  bidder  will  take  ami  pay  the  tax 
and  percentage  and  costs  will  be  sold ;  and 
be  will  thereafter  have  at  least  one  year  in 
which  to  redeem  the  same.  Under  this  spe- 
cial law,  no  notice  of  delinquency  is  ever 
published,  but,  if  the  taxes  remain  unpaid 
until  after  the  first  Monday  in  Februai^,  the 
comptroller  must  then  commence  an  action 
for  the  recovery  of  the  taxes  due  the  state, 
and  the  various  counties  and  cities  and 
counties  of  the  state,  together  with  the  said 
5  per  cent,  penalty  for  delinquency,  and  the 
costs  of  suit;  and  it  is  specially  provided  that, 
whether  the  tax  be  then  paid  before  or  after 
judgment,  the  defendant  shall  also  pay  such 
counsel  feos  as  the  court  may  allow.  It  is 
further  provided  that  in  such  action  the  un- 
verified complaint,  in  the  form  used  in  this 
case,  shall  lie  sullident,  and  that  upon  the 
filing  of  such  complaint  the  clerk  must  issue 
the  wi'it  of  attaciiment  prayed  for.  It  will 
thus  be  seen  that  under  this  law  the  tax-payer 
is  not  only  burdened  with  heavy  costs  and 
expenses  not  provided  for  by  the  general 
law,  but,  in  addition  to  that,  and  notwith- 
standing the  fact  that  the  state  has,  as  in  all 
other  cases,  a  first  lien  upon  everytliing 
which  he  owns,  any  particular  portion  of  his 
property  which  the  representatives  of  the 
state  may  see  fit  to  direct  is  liable  to  be  sum- 
marily seized  upon  attachment,  and,  if  it  be 
personal  property,  taken  out  of  liis  posses- 
sion, held  ))euding  the  suit,  and  finally  sold 
under  judgment  for  what  it  will  bring.  If 
there  then  be  a  deficiency;  the  original  first 
lien  still  remains  upon  all  the  balance  of  his 
property.  The  inequalities,  and  tiie  possi- 
bilities of  injustice,  under  sucli  a  provision, 
are  certainly  very  great.  Take  the  case  at 
bar.  The  total  amount  sued  for  in  this  case, 
exclusive  of  costs  and  counsel  fees,  is  $330,- 
800.44.  For  this  the  state  has  a  first  lien 
u]K)n  the  propei'tv,  and  most  of  it  fixed  prop- 
erty, assessed  by  "itself  at  $20,000,000.  Not- 
withstanding that  vast  security,  she  asks  for 
— and,  liaving  asked,  must  have  it — an  at- 
tachment, under  which  her  utlicers  may  direct 
the  sheriff  to  seize  and  take  possession  of  all 
the  rolling  stock  of  the  company,  stopping  its 
entire  traflic,  and  holding  it  for  months, — 
possibly  years, — until  the  litigation  is  con- 
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duded.    Such  a  provision  is  not  only  in  con- 
diet  with  subdivision  10.  supra,  but  also  with 
sul)division  3,  supra;  for  the  general  law 
regulating  the  practice  of  courts  of  justice 
authorizes  the  writ  of  attachment  only  when 
the  plainliff,   by  aifiiJavit,  shows  that  the 
debt  for  the  recovery  of  which  the  action  is 
brought  is   not  secured  by  any  mortgage, 
lien,  or  pledge  of  real  or  personal  property. 
We  autke  no  point  of  the  want  of  undertaking 
for  the  writ,  for  the  reason  that  the  state  is 
not,  under  the  general  law  on  that  subject, 
required  to  give  an  undertaking  in  any  action 
brought  by  it.    Under  the  general  law,  the 
sale  for  taxes  upon  realty  is  of  tlie  realty,  or 
some  part  thereof.    Such  a  sale  will  also  be 
for  the  taxes  upon  personal  property,  if  as- 
sessed to  the  same  person.    Under  such  a 
sale,  there  is  a  year  at  least  in  which  to  re- 
deem.    Under  this  special  law,  if  the  pro- 
ceeding goes  to  judgment  and  sale,  the  sale 
may  be  entirely  of  personal  property,  from 
which  there  is  no  redemption.    If  of  realty, 
there  is  but  six  months  in  which  to  redeem. 
These  are  but  a  few  of  the  points  of  differ- 
ence between  the  general  and  special  provis- 
ions of  this  law,  but  they  are  suSicient  to 
show  a  marked  and    broad  discrimination 
against  the  owners  of  railroad  property  situ- 
ate or  operated  in  two  or  more  counties  of 
the  state.     It  is  a  discrimination  wliich  is  not 
made  against,  and  does  not  apply  to,  railroad 
property,  and  the  owners  of  railroad  properly 
generally,  but  only  when  the  property  is  sit- 
uate in  two  or  more  counties.    It  is  a  matter 
of  common  knowledge  that  there  are  numer- 
ous railroads  in  this  state,  each  situate  wholly 
within  one  county.    To  such  this  special  mode 
of  collection  of  taxes  has  no  application. 
While  it  is  true- that  a  law  which  applies  to 
all  of  a  class  in  a  state  is  held  to  be  a  general 
law  (to  which  rule,  however,  this  court  has 
held  that  there  are  some  exceptions,  as  in  £x 
parte  Westerfteld,  55  Cal.  550,)  it  is  equally 
true  that  one  which  applies  to  only  a  part  of 
a  class  is  special,  and,  under  a  constitutional 
inhibition  like  ours,  is  void.    The  case  of  In- 
vestment Co.  V.  Schuol-Dist.,  19  Fed.  Rep. 
359,  is  directly  in  point.    The  state  of  Ore- 
gon had  a  constitutional  provision  providing 
that  the  legislature  should  not  pass  "special 
or  local"  laws  for  the  assessment  and  collec- 
tion of  taxes  for  state,  county,  township,  or 
road  purposes.    An  act  was  passed  providing 
for  the  taxation  of  mortgages  upon  real  prop- 
erty situate  in  no  more  than  one  county,  in 
which  it  was  provided  that  mortgages  upon 
land  situate  in  more  than  one  county  should 
be  void.    An  attempt  was  made  to  enforce 
the  collection  of  taxes  upon  mortgages  upon 
land  situate  in  no  more  than  one  county,  by 
sale  of  the  notes  and  mortgages,  as  provided 
might  l>e  done,  under  the  act.     The  sale  was 
enjoined,  and  the  act  declared  void,  because 
it  provided  for  the  taxation  of  mortgages  upon 
lands  situate  in  not  more  than  one  county, 
and  not  upon  all  mortgages.    Judge  Deady, 
in  discussing  the  question,  said:   "An  act 
providing  for  the  assessment  of  mortgages 


generally  is,  so  far,  a  general  act.  It  com- 
prebends  the  genus.  But  an  act  providing 
for  the  assessment  of  all  mortgages  for  sums 
exceeding  $500,  or  not  payable  within  one 
year  from  the  date  of  their  execution,  is  spe- 
cial. It  comprehends  only  a  species  of  mort- 
gages.. So  an  act  providing  for  the  assess- 
ment of  mortgages  on  wood-lands,  plow- 
lands,  or  river-lands,  is  special ;  and,  in  my 
judgment,  an  act  that  taxes  mortgages  on 
land  in  no  more  than  one  county,  to  the  ex- 
clusion of  those  on  land  in  more  than  one,  is 
in  the  same  category.  It  does  not  compre- 
hend the  genus  mortgages,  but  only  the  spe- 
cies,— onecounty mortgages."  So,  here,  these 
provisions  of  law  now  under  considcM-ation 
do  not  comprehend  the  gentis  railroads,  but 
only  the  species, — two  county  railroads. 

The  general  law  for  the  collection  of  taxes 
in  this  state  provides  for  the  bringing  of  suit 
in  certain  cases;  but  this  is  not  one  of  them, 
and  is  not  brought  in  accordance  with  that 
general  law.  This  is  a  fact  which  still  further 
serves  to  mark  the  provisions  under  which 
this  proceeding  is  had  as  special,  and  in  vio- 
lation of  the  prohibitions  of  the  constitution. 
Section  3899  of  the  Political  Code,  a  part  of 
that  general  law,  reads  as  follows:  "The 
comptroller  may,  at  any  time  after  the  delin- 
quent list  has  been  delivered  to  a  collector, 
direct  such  collector  not  to  proceed  in  the  col- 
lection of  any  tax  on  said  list,  amounting  to 
$300,  further  than  to  offer  for  sale  but  once 
any  property  upon  which  such  tax  la  a  lien. 
Upon  such  direction,  the  collector,  after  offer- 
ing the  property  for  sale  once,  and  there  be- 
ing no  purchaser  in  good  faith,  must  make 
out  and  deliver  to  the  comptroller  a  certitied 
copy  of  the  entries  upon  the  delinquent  list 
relative  to  such  tax;  and  the  tax  collector — 
or  the  comptroller,  in  case  the  tax  collector 
refuses  or  neglects,  for  fifteen  days  after  be- 
ing directed  to  bring  suit  for  collection  by 
the  comptroller — may  proceed,  by  civil  ac- 
tion, in  the  proper  court,  and  in  the  name  of 
the  people  of  the  state  of  California,  to  col- 
lect such  tax  and  costs."  This  is  the  provis- 
ion under  which  tax-payers  other  than  those 
owning  railroads  situate  or  operated  in  two 
or  more  counties  may  be  sued  for  the  collec- 
tion of  taxes.  The  proceedings  and  form  of 
complaint  are  then  similar  to  those  in  this 
case,  and  are  open  to  the  same  objection, 
when  tested  by  the  Codes,  or  by  sul>division 
3,  §  25,  art.  4,  of  the  constitution,  as  already 
noted,  but  the  action  cannot  be  brought  or 
maintained  until  the  property  has  been  of- 
fered for  sale  by  the  tax  collector  once,  at 
least;  and  even  then  it  must  be  commenced 
in  the  county  where  the  property  is  situate, 
and  the  money,  when  paid,— whether  before 
or  after  judgment, — must  be  paid  to  llie 
county  treasurer,  and  not  to  the  state  treas- 
urer.   Id.  §  3900. 

The  appellant  argues  that  all  these  special 
provisions  now  under  consideration  operate 
as,  and  constitute,  an  immunity  in  favor  of 
the  respondent,  and  that  it  cannot,  therefore, 
complain  of  them.    If  appellant  is  correct  in 
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this,  then  these  provisions  are  in  direct  con- 
flict with  section  21,  art.  1,  of  the  constitu- 
tion,  and  void,  Tiiat  section  reads:  "No 
special  privileges  or  immunities  shall  ever  be 
granted  wliicli  may  not  be  altered,  revoked, 
or  repealed  by  the  legislature;  nor  shall  any 
citizen,  or  class  of  citizens,  be  granted  privi- 
leges  or  immunities  which,  upon  the  same 
terms,  shall  not  be  granted  to  all  citizens." 
But  appellant  is  mistaken  as  to  the  party  to 
whom  these  special  privileges  and  immuni- 
ties are  granted.  It  is  not  to  the  few  whose 
railroads  are  situate  in  two  or  more  counties, 
but  to  tliose  whose  railroads  are  situate  each 
entirely  in  one  county,  and  to  all  other  tax- 
payers except  those  of  the  class  to  which  this 
defendant  belongs.  As  to  this  defendant, 
and  the  few  others  situate  like  it,  these  pro- 
visions impose  burdens  not  imposed  upon 
other  railroad  corporations.  All  railroad  cor- 
porations in  this  state  are  organized  under 
one  general  law,  and  the  consiitutiunal  pro- 
vision with  reference  to  that  law  is:  "Cor- 
porations may  be  formed  under  general  laws, 
but  shall  not  be  created  by  special  act. "  Art- 
icle 12,  §  1.  This  court  has  lield,  in  the  most 
emphatic  terms,  thsit  any  attempt  to  confer  a 
benetit  or  impose  a  duty  upon  one  or  more 
corporations  formed  under  a  general  law,  not 
conferred  or  imposed  upon  all  corporations 
formed  under  the  same  law,  is  in  conflict 
witii  this  provision  of  the  constitution,  and 
void.  "  Private  corporations,  formed  for  sim- 
ilar purposes,  will  stand  upon  the  same  foot- 
ing, eujoy  the  same  rights,  and  be  subject  to 
the  same  burdens,  wliich  cannot  be  inereaSHd 
or  diminished,  except  by  general  laws  appli- 
cable to  ail.  *  *  *  The  rights  and  du- 
ties of  all  corporations  formed  uniler  the  gen- 
erallaw  *  ♦  «  are  fixed  and  determined 
by  its  terms,  and  can  only  be  changed  or 
modified  by  amendment  of  the  general  law; 
and  every  sut-h  amendment  must  be  made 
applicable  to  all  corporatiuns  created  under 
the  general  law."  San  Francisco  v.  Water- 
Works,  4U  Cal.  49-3.  The  same  doctrine  has 
since  been  laid  down  and  adhered  to  in  Road 
Co.  V.  Cole,  51  Cal.  881;  Water- Works  v. 
Bryant,  52  Cal.  132;  and  Railroad  Co.  v. 
Baldwin,  57  Cal.  ItiO-  That  th<-se  provisions 
for  the  collection  of  taxes  upon  the  property 
of  railroad  companies  operating  in  two  or 
more  counties  do  impose  burdens  not  imposed 
itpon  other  railroad  companies  organized  un- 
der the  same  general  law,  seems  to  us  too 
plain  for  argument.  From  what  we  have 
alretidy  said,  it  follows  that  the  judgment 
appealed  from  in  tliis  case  must  be  attirmed. 
It  therefore  becomes  unnecessary  to  consider 
the  only  other  point  made  upon  the  demurrer. 
Our  decision  of  that  point  either  way  would 
not  change  tlie  result.    Judgment  afhrmed. 

We   concnr:    McFarland.    J.;  Sdakp- 
STEiN,  J.;  Fateksom,  J.;  Wokks,  J. 

I  dissent:    Thornton,  J. 

BEArrv,  C.  J.    I  dissent.    The  prevailing 


opinion  goes  entirely  upon  the  ground  that 
the  provisions  of  the  Political  Code  relating 
to  the  assessment  and  collection  of  taxes  lev- 
ied upon  railroads  operated  in  two  or  more 
counties  are  in  conflict  with  section  25  of 
article  4  of  the  state  constitution, — a  se(;tion 
wliich  prohibits  local  and  special  legislation 
oncertaiu  enumerated  subjects.  In  my  opin- 
ion, the  legislation  referred  to  is  neither  lo- 
cal nor  special.  It  is  not  local,  because  it  op- 
erates throughout  the  state;  and  it  is  not 
special,  because  it  applies  to  ali  railroads  of 
a  class  created  and  detined  by  the  constitu- 
tiun  itself.  I  content  myself  with  this  brief 
indication  of  the  grounds  of  my  dissent  be- 
cause want  of  time  precludes  a  more  elabo- 
rate statement.  The  question  as  to  the  al- 
leged conflict  of  our  revenue  law  with  the 
fourteenth  amendment  to  the  constitution  of 
the  United  States  not  having  been  considered 
in  the  opinion  of  tlie  court  the  occasion  does 
not  call  for  any  expression  of  my  individual 
views. 


Feoplb  v.  Oautornia  Fxa  R.  Co.  (No.  13,358.) 
ISuirreme  Court  of  Callfomin.  March  8, 1890.) 
Fox,  J.  This  case  Is  exactly  lilce  that  of  People 
V.  Railroad  Co.  ante,  3U3,  (No.  12,357,)  decided  this 
day,  except  as  to  amount  involved,  and  identity  of 
counties  interested ;  and  on  the  authority  of  that 
case  the  judgmeDt  is  aiBrmed. 

We  concur:    McFarlaxd,  J.;  Shabpstbin,  J.; 
Fatebsok,  J. ;  Works,  J. 

I  dissent :    Beattt,  C.  J. 

I  dissent:    TaoaNTON,  J. 


Feoplb  v.  Nostrehn  Pxa  Rt.  Co.    (No.  19,389.) 

{Supreme  Court  of  Callfomta^   March  8, 1890.) 

Fox,  J.  This  case  is  like  that  of  Feople  v.  Rail- 
road Co.,  ante,  803,  (No.  13,3.57,)  this  day  decided, 
except  as  to  the  amount  involved,  and  counties  in- 
terested; and  on  the  authority  of  that  case  the 
judgment  is  affirmed. 

We  conoor:  McFarlakd,  J.;  Shabpstiih,  J.; 
Fatbrson,  J. ;  Works,  J. 

I  dissent:    Beattt,  C.  J. 

I  dissent:    Thobnton,  J. 


Feoplb  v.  Sah  Pablo  &  T.  R.  Co.    (No.  13,360.) 

(Supreme  Court  of  Callfvmia.    March  8, 1890.) 

Fox,  J.  This  case  differs  from  that  of  Feople  v. 
Railroad  Co. ,  ante, 303,  (No.  13,357.)  this  day  decid- 
ed, only  as  to  the  amount  involved,  and  the  counties 
interested ;  and  on  the  authority  of  that  case  the 
judgment  is  affirmed. 

We  concur:  McFarland,  J.;  Sbarpsteix,  J.; 
Patersom,  J. ;  Works,  J. 

I  dissent:    Beattt,  C.  J. 

I  dissent :    TnoRyTON,  J. 


Feoplb  v.  Soctbern  Fac.  R.  (^.    (No.  13,361.) 
(Supreme  Court  of  California.    March  8, 1890.) 
Fox,  J.    This  case  Is  in  all  respects  like  that  of 
People  V.  Railroad  Co.,  (Mo.  13,3oi,)  ante,  303,  this 


Digitized  by 


Google 


Cal.) 


WIEDEEIND  V.  TUOLUMNE  COUNTY  WATER  CO. 


81] 


day  decided,  except  m  to  amount  involved,  and 
connties  interested;  and  on  the  authority  of  that 
case  the  judgment  is  afilrmed. 

^e  concur:  MoFabi^lSD,  J.;  SHASPSrani,  J.; 
Pi.TKRsoN,  J. ;  Works,  J. 

I  dissent:    Biattt,  C  J. 

I  dissent:    Thorntox,  J. 

(83  Cal.  198)  ~~~~ 

WlUnKKTND  V.  TXJOLtlMNB  OOTTNTT  WATER 

Co.  (No.  18.493.) 
(Supreme  Court  qf  California.  Feb.  25, 1890.) 
EviDXKCi — Rklbvanct— Tniu. 
1.  In  an  action  for  damages  caused  by  the 
breaking  of  defendant's  reservoir,  defendant's 
witness,  after  testifying  that  he  had  "been  in  the 
water  business  85  years, "  and  had  "  bad  experience 
with  earth  dams,  ''was  asked  by  defendant, "What 
is  your  experience  and  observation  in  regard  to 
the  breaking  of  such  earth  dams  through  the  earth 
at  one  end  or  the  other?"  also,  "How  many  differ- 
ent reservoirs  of  earth  have  you  had  charge  of  and 
had  under  construction  ana  management  during 
the  last  85  years!"  Held,  that  objections  to  the 
qneations  were  properly  sustained,  as  defendant's 
dam  was  a  wooden  dam,  which  the  evidence  tend- 
ed to  show  broke  away  by  reason  of  decayed  tlm- 

9.  The  fact  that  the  court  compelled  defend- 
ant's counsel  to  go  on  with  the  case  at  an  evening 
sesaion,  against  his  objection  that  he  was  too  iH 
to  proceed,  is  not  sufficient  ground  for  granting  a 
new  trial,  where  it  appears  that  defendant  was 
not  thereby  prevented  from  having  a  fair  trial, 
but  that  the  trial  proceeded  as  it  would  if  defend- 
ant's counsel  had  not  been  iU. 

Department 2.  Appeal  from  snperior  court, 
Toolumne county;  C.V.Gottschalk,  Judge. 

Bdtotn  A.  Rodgers,  for  appellant.  Frank 
W.  Street,  for  respondent. 

Sharfstein,  J.  This  action  is  brought  by 
plaintiff  for  alleged  damages  caused  him  by 
-  the  breaking  of  defendant's  reservoir,  by  rea* 
son  of  which  a  large  volume  of  water  flowed 
over  and  into  the  mining  claim  of  plaintiff, 
sitoated  below  said  reservoir,  filling  said 
claim  with  earth,  rock,  and  timber,  and  car- 
rying away  mining  implements  and  a  bridge 
constructed  by  plaintiff,  and  depriving  plain- 
tiff of  the  use  of  said  claim  during  a  period 
of  four  months.  Plaintiff  avers  that  said  dam 
was  poorly  constructed,  and  at  the  time  of 
the  break  was  in  a  rotten  and  decayed  condi- 
tipn,  and  was  badly  and  carelessly  attended 
by  defendant,  and  by  reason  of  such  careless- 
ness and  negligence  it  broke  away,  and  caused 
the  injuries  of  which  plaintiff  complains. 
All  the  material  allegations  of  the  complaint 
are  denied  by  the  answer  of  the  defendant. 
Xhecausewas  tried  by  a  jury,  which  returned 
a  verdict  in  favor  of  plaintiff;  and  a  judg- 
ment was  entered  in  his  favor  for  the  dam- 
ages awarded  him  by  the  verdict.  Defend- 
ant moved  for  a  new  trial,  which  was  denied, 
and  from  that  order  and  the  judgment  he  ap- 
peals to  this  court.  Appellant's  main  con- 
tention is  that  the  evidence  is  insufficient  to 
Justify  the  verdict.  He  admits  that  a  break 
occurred  by  which  the  water  of  the  reservoir 
escaped,  but  contends  that  it  was  not  in  the 
dam  proper,  but  in  the  native  earth  at  or  near 


the  east  end  of  the  dam,  which,  if  proven, 
he  claims  would  negative  the  averment  of 
its  having  occurred  through  carelessnees  or 
negligence  in  the  construction  or  maintenance 
of  the  dam.  But  there  is  evidence  tending 
to  prove  that  the  break  occurred  as  alleged  in 
the  complaint,  and  that  is  sufficient  to  justify 
the  verdict,  although  there  is  evidence  tend- 
ing to  prove  that  the  break  occurred  where 
the  defendant  alleges  it  to  have  ocurred.  It 
Is  a  clear  case  of  conflict  of  evidence,  and  we 
cannot  disturb  the  orderdenying  defendant's 
motion  for  a  new  trial  on  the  ground  of  "in- 
sufficiency of  the  evidence  to  justify  the  ver- 
dict." 

There  are  two  exceptions  to  rulings  of  the 
court  in  sustaining  plaintiff's  objections  to 
questions  asked  of  defendant's  witness  8mith. 
After  testifying  that  he  hud  "been  in  the  wa- 
ter business  thirty-flve years,"  and  had  "bad 
experience  with  earth  dams,"  he  was  asked 
by  counsel  for  defendant,  "What  is  your  ex- 
perience and  observation  in  regard  to  the 
break. ng  of  such  earth  dams  through  ttie 
earth  at  one  end  ortheother?"  Delemlant's 
counse]  objected  to  it  as  irrelevant.  The 
court,  in  sustaining  the  objection,  remarked 
that  it  did  not  see  "how  an  earth  Jam  might 
break  would  assist  the  jury  in  deiermining 
how  the  break  in  this  case  bad  occured, "  this 
not  being  an  earth  dam.  The  ruling  was 
correct. 

Defendant's  counsel  then  asked  the  follow- 
ing question:  "Mr.  Smith,  how  many  differ- 
ent reservoirs  of  earth  have  you  liad  charge 
of,  and  had  under  construction  and  manage- 
ment, during  the  last  thirty-Qve  years?" 
Plaintiff's  counsel  objected,  and  the  objection 
was  properly  sustained.  Defendant's  dam 
was  a  wooden  dam,  and  there  is  testimony 
tending  to  prove  that  it  broke  away  by  reason 
of  the  weakness  of  someof  tlie  timbers,  which 
had  become  decayed  by  age  and  exposure. 
Any  amount  of  familiarity  with  earth  damj> 
would  not  qualify  a  witness  to  testify  as. an 
expert  in  regard  to  wooden  dams. 

The  last  ground  upon  which  defendant's 
counsel  insists  is  "irregularity  in  tiie  pro- 
ceeding of  the  court,  and  abuse  of  discretion 
by  the  court,  by  which  defendant  was  pre- 
vented from  having  a  fair  trial."  The  spec- 
ification is  as  follows:  "That  on  the  12tb 
day  of  February,  A.  D.  1889,  this  case  was 
on  trial  from  10  o'clock  a.  h.  to  5  o'clock 
p.  H.,  at  which  time  the  court  took  a  recess 
until  7  o'clock  p.  M.,  to  wlilch  defendant's 
counsel  objected,  stating  that  he  was  too  un- 
well to  attend  an  evening  session.  At  about 
twenty  minutes  to  9  o'clock  p.  m.  defendant's 
counsel  again  stated  he  was  physically  and 
mentally  unable  to  proceed  further.  The 
court  directed  defendant's  counsel  to  go  on 
and  call  his  next  witness,  and  defendant  here 
assigns  that  this  order  and  direction  weresuch 
an  irregularity  and  abuse  of  discretion  as  to 
prevent  defendant  from  having  a  fair  trial." 
While  it  would  have  been  eminently  proper, 
under  the  circumstances,  for  the  court  below 
to  have  granted  counsel's  request,  it  dues  not 
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appear  to  ns  that  the  defendant  was  thereby 
prevented  from  having  a  fair  trial.  Tlie  trial 
appears  to  have  proceeded,  in  all  respects,  as 
it  would  if  defendant'^  counsel  had  not  been 
ill.  The  application  was  one  which  ad- 
dressed itself  to  the  discretion  of  the  court, 
and  the  denial  of  it  is  not  a  sufBclent  ground 
for  granting  a  new  trial,  unless  the  party  was 
prevented  by  it  from  having  a  fair  trial,  of 
wliich  we  find  no  evidence  in  the  record. 
Judgment  and  order  are  alBrmed. 

We  concur:     Thornton,   J.;  McFab* 

LAND.  J. 

;83  Cal.  225) 

McGuiBB  v.  Dbkw  et  al.    (No.  13,402.) 
{Suvreme  Court  of  Ctaifomia.    Feb.  87, 1880.) 

Nbw  TbiaI/— Absenck  or  DErsimxKT — Jukt 
Trial — Ordehb. 

1.  The  case  was  tried  in  defendant's  absence. 
He  knew,  on  the  day  before  the  trial,  that  it  was 
set  for  that  day ;  also  that  plaintiff  would  grant  no 
further  continuance.  It  did  not  appear  that  the 
result  would  have  been  different  if  he  had  been 
present.  Held,  that  these  facts  did  not  show  ac- 
cident or  su  rprise  entitling  defendant  to  have  the 
judgment  vacated,  and  to  nave  a  new  trial. 

a.  The  fact  that  defendant  was  a  candidate  for 
ofBce,  and  on  the  day  of  trial  was  looking  after  tbe 
returns,  did  not  excuse  bis  negligence  in  failing  to 
appear  or  secure  representation  at  the  trial. 

8.  Defendant  telegraphed  the  Judge,  demand- 
ing a  jury  trial.  Held,  that  it  was  Immaterial  that 
a  jury  was  not  ordered,  as  the  court  was  author- 
ized, by  Code  Civil  Proc.  Cal.  S  631,  to  dispense 
with  a  jury,  on  failure  of  defendant  to  appcnr  in 
person  or  by  counsel. 

4.  The  court  proceeded  with  the  trial  of  the 
case  at  the  same  time  with  another  case  against 
the  same  defendant,  allowing  the  testimony,  so  far 
as  applicable,  to  be  used  in  both  cases,  though  the 
witnesses  were  separately  sworn,  in  each  case. 
Defendant  claimed  that  counsel  who  went  to  the 
court  to  demand  a  jury  in  this  case,  were  thus  pre- 
vented from  doing  so.  HelcL,  that  the  course  pur- 
sued by  the  court  was  within  its  discretion,  and, 
that  as  no  demand  for  a  jury  and  a  continuance 
was  made,  It  could  not  be  said  that  defendant  was 
injured  thereby. 

6.  A  ruling  on  the  admission  of  evidence  Is  not 
an  order,  within  Code  Civil  Free.  Cal.  J  1003,  which 
declares  "  every  direction  of  a  court  or  judge  made 
or  entered  in  writing,  and  not  Included  in  a  judg 
ment,  is  denominated  an  'order,'"  and  must  theie- 
fore  be  excepted  to  at  the  time  it  is  made  in  order 
to  be  available  on  a  motion  for  a  new  trial  or  on 
appeal,  within  section  616. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Sacramento 
county;  W.  C.  Van  Fleet,  Judge. 

Thomas  J.  Clunie,  {Andrew  J.  Clunie,  at 
counsel,)  for  appellant.  R.  T.  Leclin,  for 
respondent.      ' 

Gibson,  0.  This  appeal  is  by  T.  J.  Clunie 
alone,  from  a  judgment  rendered  against  him- 
self and  co-defendHnts,  as  pHrtners,  in  an  ac- 
tion prosecuted  by  pliiintiil  upon  an  account 
for  material  furnished  to  and  work  done  for 
defendants:  also  from  an  order  denying  him 
a  new  trial,  and  an  order  refusing  to  vacate 
the  judgment.  At  tlie  time  this  case  was 
called  and  set  for  trial  another  action  was 
pending,  which  had  been  brought  by  Towle 
Bros.  &  Co.  against  the  same  defendants  as 
partners,  except  C.  A.  Drew,  to  recover  up- 


on an  account  for  building  material  furnished 
to  them,  and  it  was  set  for  trial  for  the  same 
day,  namely,  November  14,  1888.  Notice 
that  the  case  had  been  set  for  trial  on  the 
date  mentioned  was  given  to  the  defendant 
Clunie.  On  the  day  of  the  trial  the  plain- 
tiffs and  defendants  in  both  cases,  with  their 
counsel,  were  present,  except  the  defendant 
Clunie,  who  neither  appeared  in  person  nor 
by  counsel.  The  court,  it  seems,  proceeded 
with  the  trial  of  both  cases  at  the  same  time, 
although  no  order  of  consolidation  appears  to 
have  been  made;  but  in  the  case  here  sep- 
arate findings  were  made,  and  a  separate 
judgment  tjiereon  rendered.  In  favor  of  the 
plaintiff,  and  against  the  defendants  N.  L. 
Drew  and  T.  J.  Clunie,  as  partnera  under  the 
name  of  Sacramento  Warehouse  Company; 
the  court  first  having  granted  a  nonsuit  as  to 
C.  A.  Drew,  the  other  defendant.  Subse- 
quently defendant  Clunie  made  a  motion  for 
a  new  trial,  which  was  denied.  He  then 
moved  to  set  aside  the  judgment,  with  a  like 
result.  The  first  motion  was  based  upon  the 
grounds  of  the  irregularity  of  the  proceed- 
ings on  the  trial;  accident  or  surprise  which 
ordinary  prudence  could  not  have  guarded 
against;  insufficiency  of  the  evidence  to  jus- 
tify the  decision;  and  that  the  same  was 
against  law;  and  the  second  motion  was  up- 
on the  ground  of  mistake,  inadvertence,  sur- 
prise, and  excusable  neglect.  Excusable 
neglect  is  not  one  of  the  grounds  of  a  motion 
for  a  new  trial,  under  section  657,  Code  Civil 
Proc.;  but,  by  section  473  of  the  same  Code, 
it  is  one  of  the  grounds,  in  addition  to  the 
ground  of  surprise,  upon  which  a  judgment 
may  be  vacated.  Hence  we  suppose  appel- 
lant made  the  motion  to  vacate  the  judg- 
ment in  order  to  avail  himself  of  the  ground 
of  excusable  neglect,  and  as  this  last  motion 
embraces  the  ground  of  accident  or  suiprise, 
and  is  more  fully  presented  upon  the  affida- 
vits that  were  used  upon  the  hearing,  we  shall 
consider  it  lirst;  and  tlie  disposition  of  it  will 
include  the  other  motion,  upon  tlie  ground 
last  mentioned.  The  facts  relied  upon  to  es- 
tablish accident,  surprise,  or  excusable  neg- 
lect may  be  briefly  stated,  as  follows:  At  a 
general  election  in  this  state  on  November  6, 
1888,  appellant  was  a  candidate  for  congress 
in  the  flfth  congressional  district,  embracing 
a  portion  of  the  city  and  county  of  San  Fran- 
cisco. The  contest  was  very  close  between 
himself  and  his  competitor;  and  in  couse' 
quence  his  presence  in  the  city  on  that  day, 
and  almost  continuously  until  the  23d  of  No- 
vember, was  necessary,  in  order  tliat  he  might 
see  that  tlie  returns  were  properly  canvassed 
and  declared.  Having  previously  succeeded 
in  obtaining  from  counsel  for  plaintiff  a 
postponement  of  the  trial  uutil  after  the  day 
of  the  election,  on  account  of  his  political 
engagements,  and  relying  upon  his  former 
success,  he  requested  another  postponement 
by  letter,  which  the  counsel  for  plaintiff  on 
the  liith  of  November  telegraplied  he  could 
not  accede  to.  Thereupon  the  appellant  no- 
tified the  judge  before  whom  the  case  woulo 
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come  that  be  (appellant)  could  not  be  pres- 
ent on  the  14th,  and,  and  in  the  same  tele- 
gram demantled  a  jury  trial,  believing  that 
the  judge,  upon  the  receipt  of  tlie  telegram, 
would  order  a  jury,  and  postpone  the  trial  to 
some  other  day  for  that  purpose.  The. appel- 
lant was  the  only  witness  who  could  prove 
the  facts  constituting  his  defense.  Appel- 
lant's brother,  at  9 :  15  o'clock  in  the  forenoon 
of  the  14th  of  November,  by  telephone  re- 
quested the  law  firm  of  .Johnson  &  Johnson, 
of  Sacramento,  to  move,  for  a  jury  in  and  a 
continuance  of  this  and  the  case,  of  Towle 
Bros.  &,  Co.  V.  Clunie  et  at.  In  compliance 
with  this  request,  which  was  not  received  by 
them  until  after  10  o'ciocic  in  the  forenoon, 
they,  or  one  of  them,  went  to  the  court-room, 
and  found  both  cases  upon  trial,  and,  appar- 
ently for  this  reason,  made  no  demand  or 
motion.  E.  J.  Dwyer,  an  attorney  at  law  at 
SacRimento,  also  on  the  same  day,  shortly 
after  10  o'clock  in  the  forenoon,  went  on  be- 
half of  appellant  to  the  court-room  for  the 
same  purpose,  and,  finding  both  cases  on 
trial,  took  no  action.  On  the  trial  there  was 
no  evidence  introduced  on  behulf  of  the  ap- 
pellant. 

1.  The  terms  "accident"  and  "surprise," 
though  not  strictly  syfionyroous,  have,  as 
used  in  legal  practice,  substantially  the  same 
meaning,  as  each  is  used  to  denote  some  con- 
dition or  situation  in  which  a  party  to  a  cause 
is  unexpectedly  placed  to  his  injury,  without 
any  default  or  negligence  of  his  own,  (see 
Bonv.  L.  Diet.;  And.  L.  Diet.,)  which  ordi- 
nary prudence  could  not  have  guarded 
against,  (Code  Civil  Proc.  §  657,  subd.  3.) 
Whether  the  appellant  was  chargeable  with 
notice  of  the  setting  of  the  case  for  trial  on 
tbe  14lh  uf  November,  under  rule  13  of  the 
trial  court,  set  forth  in  the  atfldavit  of  coun- 
sel for  respondent,  or  not,  it  seems  that  he 
had  actual  notice  before  the  day  of  trial  that 
the  case  was  set  for  that  date;  and  also  knew 
on  the  day  before  the  14th  that  no  further 
ptostponement  of  the  trial  would  be  agreed  to 
by  counsel  for  respondent.  It  was  therefore 
his  duty  to  have  either  appeared  in  person  or 
by  an  attorney  at  the,opening  of  tbe  court  on 
tbe  day  of  the  trial'.  Haight  v.  Green,  19 
Cal.  113:  Mulholland  v.  Heyneman,  Id.  605; 
£kel  V.  Swift,  47  Cal.  619.  He  must  have 
known  that  the  probable  consequence  of  his 
failure  to  apj^ear  in  person  or  by  attorney  at 
tbe  trial  would  be  a  trial  of  the  case  in  his 
absence.  See  Code  Civil  Proc.  §  594,  There 
is  nothing  in  the  allldavits  used  on  behalf 
of  the  appellant  to  show  any  fault  or  omis- 
sion of  duty  on  tbe  part  of  respondent  or  his 
counsel.  It  may  be  that  the  previous  good 
nature  of  the  laiter  misled  the  appellant,  but, 
as  he  had  no  right  to  suppose  that  it  would 
continue  indefinitely,  he  cannot  complain  be- 
cause it  was  terminated  by  the  telegram  of 
the  13th  of  November.  We  are  therefore 
unable  to  see  bow  the  appellant  can  claim  to 
have  suffered  an  accident,  or  been  surprised, 
when  he  knew  or  might  have  expected  tlie 
result  wiilcb  followed  his  omission  to  appear 


or  secure  representation  at  the  trial.  lie  also 
fails  to  show  another  necessary  quality  to  en- 
title him  to  relief  upon  the  ground  of  surprise, 
namely.  Injury.  Patterson  v.  Ely,  19  Cal.  28; 
Cook  v.  De  la  Guerra,  24  Cal.  238;  Brooks 
V.  Douglass,  82  Cal.  208.  There  is  nothing 
presented  to  show  that  a  different  result 
would  be  reached. 

2.  Tbe  omission  on  his  part  to  appear  or 
secure  representation  at  the  trial  amounted 
to  negligence,  and,  unless  it  was  excusable, 
he  is  not  entitled  to  any  relief  upon  that 
ground.  Now,  it  may  be  that  tlie  condition 
of  the  election  returns  were  such  that  it  was 
to  the  interest  of  the  appellant  to  remain  in 
San  Francisco  from  the  day  of  the  election 
until  the  23d  of  November,  1888,  in  order  to 
ascertain  the  true  result  of  tlie  election;  but 
we  have  been  referred  to  no  law,  and  know 
of  nonp,  that  required  him  to  personally 
watch  and  guard  the  canvassing  of  the  elec- 
tion returns.  '  On  the  contrary,  we  must 
presume  that  the  emvassing  board  would 
liave  properly  |)erfnrme<l  its  duty  without  liis 
presence;  from  which  it  follows  that  appel- 
lant's presence  at  the  canvassing  of  the  elec- 
tion returns  was  a  matter  of  choice,  and  not 
of  necHSsity;  and  he,  having  chosen  to  con- 
sider his  interest  in  the  election  of  more  con- 
cern than  his  interest  in  this  action,  cannot 
now  avail  himself  of  his  neglect  of  the  latter 
as  something  that  ought  to  be  excused. 
Haight  v.  Green,  supra;  Mulholland  v.  Hey- 
neman, supra. 

3.  Regarding  the  demand  for  a  jury  trial 
made  by  a  telegram  to  the  judge,  sent  by  tbe 
appellant  the  day  before  the  day  of  trial,  it 
is  sufficient  to  say  that,  even  if  the  judge 
had  ordered  a  jury  upon  the  receipt  of  the 
telegram,  yet,  by  reason  of  tbe  failure  of  the 
appellant  to  appear  in  person  or  by  counsel 
at  the  trial,  the  court  was  authorized  to  dis- 
pense with  a  jury.    Code  Civil  Proc.  §  631. 

4.  Another  irregularity  urged  is  that  the 
court  tried  this  case  with  that  of  Towle  Bros. 
&  Co.  v.  Clunie  et  al.,  without  the  consent 
of  appellant.  It  appears  from  the  statement, 
on  motion  for  a  new  trial,  "that  said  court, 
on  said  14th  day  of  November,  1888,  tried 
this  cause,  and  the  cause  of  Towle  Bros.  t. 
Clunie  et  al.,  then  pending  in  said  court,  at 
the  same  time,  and  permitted  the  testimony 
of  the  witnesses  taken  in  the  said  case  of 
Towle  V.  Drew  et  al.  to  be  used  and  consid- 
ered tis  testimony  in  this  cause,  so  far  as  ap- 
plicable, without  said  witnesses  being  sepa- 
rately examined  in  this  case,  but  they  were 
separately  sworn  in  each  case;  that  said  ac- 
tion of  the  court  was  taken  by  consent  of  the 
parties  present,  but  without  the  consent  or 
agreement  of  this  defendant,  Thumas  J.  Clu- 
nie." From  this  it  appears  that  the  cases 
were,  in  effect,  tried  separately:  and  the 
course  pursued,  we  think,  was  within  the 
discretion  of  the  court,  and  the  appellant  does 
not  appear  to  have  been  injured  by  it.  Tbe 
only  injury  he  claims  that  resulted  from  it  is 
that  tbe  counsel  who  went  to  the  court-room 
fur  him  on  the  day  of  the  trial,  and  found 
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both  cnses  on  trial,  and  then  went  away 
without  doing  iinj'thing,  were  prevented  from 
demanding  a  jury  trial  in  the  second  case, 
and  obtaining  a  continuance  for  that  purpose. 
There  is  nothing  in  the  record  to  siiow,  and 
we  are  tlierefore  unable  to  say,  that,  if  such 
counsel  liad  made  a  proper  application  to  the 
court  for  a  jury  in  and  for  a  continuance  of 
the  triHl  of  the  second  case,  it  would  not  have 
been  granted. 

5.  It  is  further  urged  that  the  court  erred 
In  permitting  N.  L.  Drew  to  testify  to  the 
partnership  between  himself  and  appellant, 
it  appearing  in  evidence  that  tlie  agreement 
relating  to  such  partnership  had  be^n  r^ 
duced  t<)  writing,  and  was  then  within  the 
jurisdiction  of  the  court;  and  that,  as  the 
act  of  receivins;  such  evidence  was  an  order 
made  in  the  absence  of  the  appellant,  it  is 
deemed  excepted  to  under  section  647,  Code 
Civil  Proc.  We  do  not  undei-stand  that  a 
ruling  made  during  the  progress  of  a  trial, 
eitlier  admitting  or  excluding  evidence,  is  an 
"order,"  witliin  the  meaning  of  the  above 
section.  By  section  1003,  Id.,  an  "order"  is 
defined  as  follows:  "Every  direction  of  a 
court  or  judge,  made  or  entered  in  writing, 
and  not  included  in  a  judgment,  is  denomi- 
nated an  ■  order.'  An  application  for  an  or- 
der is  a  motion."  And  by  Bennett,  J.,  in 
liOring  V.  Illsley,  1  Cal.  24,  as  "a  decision 
made  during  the  progress  of  the  cause,  either 
prior  or  subsequent  to  final  judgment,  set- 
ding  some  points  of  practice  or  some  question 
-bilateral  to  the  main  issue  presented  by  the 
pleadings,  and  necessary  to  be  disposed  of  be- 
fore such  issue  can  be  passed  upon  by  the 
court,  or  necessary  to  be  determined  in  car- 
rying into  execution  the  flnul  judgment." 
This,  we  think,  is  a  correct  definition,  and 
shows  the  proper  scope  of  the  term  "order," 
as  useil  in  the  above  section,  relied  upon  by 
the  appellant,  and  excludes  a  mere  ruling 
upon  tli«  reception  or  rejection  of  evidence 
made  during  the  course  of  a  trial,  whicii,  un- 
der section  646  Code  Civil  Proc.,  must  be  ex- 
cepted to  at  the  time  it  is  made,  in  order  to 
be  made  available  upon  a  motion  for  a  new 
trial  or  on  appeal.  The  evidence  complained 
of,  although,  perhaps,  not  tiie  best  that  miglit 
have  been  had  by  the  court,  not  having  been 
excepted  to  U|)on  the  trial,  cannot  now  be 
taken  advantage  of;  and  the  absence  of  the 
appelliint  makes  no  difference.  Clark  v. 
Gridlt-y,  85  Cal.  898.  Besides,-  if  the  appel- 
lant desired  to  show  that  the  best  evi<lence 
referred  to  by  him  was  different  from  that  re- 
ceived by  the  court,  he  should  have  set  it 
forth  in  his  affidavit  used  in  support  of  his 
several  motions.  We  are  of  the  opinion, 
however,  that  it  is  the  duty  of  the  trial  court, 
when  only  one  side  is  represented  at  tlie  trial, 
to  insist  upon  the  best  evidence  attainable. 

6.  Appellant  further  contends  that  the  evi- 
dence does  not  justify  the  findings  and  decis- 
ion. Findings  of  fact  were  not  necessary, 
so  far  as  the  appellant  was  concerned,  be- 
cause the  Code  of  Civil  Procedure,  (section 
634,)  provides  tliat  they  may  be  waived  by  the 


several  parties  to  an  issue  of  fact,  by  falling 
to  appear  at  the  trial.  But  we  iiave  reviewed 
tlie  evidence,  and  find  that  it  fully  justifies  the 
findings  and  decision.  As  this  disposes  of  all 
the  points  relied  upon,  we  therefore  advise 
that  the  judgment  and.ordera  appealed  from 
be  affirmed. 

Weconcur:  6ELonEn,G.G.;'VAiTci:<icF,C. 

Pkr  Curiam.  For  the  reasons  given  In  the 
foregoing  opinion  the  judgment  and  orders 
a|ipealed  from  are  affirmed. 

Hearing  In  bank  denied. 


Towui  et  oL  «.  CLDHn  et  at.    (No.  1S,40S.) 
(Supreme  Court  of  C'ali/omia.    Feb.  37,  1890.) 

Commissioners'  decision.  Department  I.  Ap- 
peal from  superior  court,  Sacramento  county;  w. 
C.  Vak  FutBT,  Judge. 

T/ios.  J.  Cluiiie,  {Andrew  J.  Clnnie,  of  oonn- 
sal,)  for  appellant.  Chauncey  H.  Dunn,  for 
respondent. 

OiBsoH,  C.  Tills  was  aa  action  bronght  bf 
plaintiffs,  as  partners,  against  the  defendants,  *• 
partners  under  the  firm  name  of  "Sacramento 
Warehouse  Company,"  to  recover  ttie  sum  of 
$324.07,  for  goods,  wares,  merchandise,  lumber, 
and  building  material  sold  and  delivered  by  plain- 
tiff to  defendants  at  their  request.  At  the  trial  all 
the  parties  to  the  cause  were  present  or  repre- 
sented, except  defendant  Clunie,  who  neither  ap- 
peared in  person  nor  by  attorney.  Judgment 
passed  for  plaintiffs,  against  the  defendants,  as 
partners,  for  the  amount  demanded.  Defendant 
Clunie  afterwards  made  a  motion  for  a  new  trial 
and  a  motion  to  vacate  tlie  judgment,  both  of  which 
were  denied.  This  appeal  is  from  the  judgment, 
and  also  from  orders  denying  said  motions;  and  is 
the  case  mentioned  and  referred  to  in  McQulre  ▼. 
Drew,  ante,  818,  (No.  18,402,)  this  day  affirmed, 
and  involves  the  same  questions  therein  consid- 
ered. For  the  reasons  given  in  that  case,  we  ad- 
vise that  the  judgment  and  orders  appealed  from 
be  affirmed. 

We  concur:    Belcheb,  C.  C.  ;  Vahclibf,  C. 

Pes  Curiam.  For  the  reasons  given  in  the  fore- 
going opinion,  the  judgment  and  orders  appealed 
from  are  affirmed. 


"~~"~  (B3  Cal.  344) 

SuiTH  et  al.  V.  BiscAiLuz  et  al.  (Xo.  12.327.) 
(Supreme  Court  of  CaUXomia.    Feb.  87,  ISOO.) 

Salb  or  Infant's  I,and— Plcadt^o. 

Code  Civil  Proo.  Cal.  f  1781,  applicable  to 
sales  of  estates  of  Infants  by  guardians,  provides 
thai  the  petition  shall  set  forth  the  "condition  of 
the  estate  of  his  ward,  and  the  facts  and  circum- 
stances on  which  the  petition  is  founded,  tending 
to  show  the  necessity  or  expedienuy  of  a  sale." 
field,  that  a  petition  which  shows  that  the  land  to 
be  sold  consists  of  three-sixteenths,  undivided,  of 
about  300  acres  subdivided  into  lots  containing 
from  17X  to  23  acres,  and  that  "said  real  estate  is 
now  unproductive,  and  may  remain  so  for  years, 
and  a  constant  expense,  without  Income, "  but 
which  is  silent  as  to  the  existence  of  any  personal 
estate  of  the  ward,  is  sufficient  to  give  the  probate 
court  jurisdiction  to  make  the  order  of  sale,  with- 
out reference  to  section  1537,  providing  that  a  fail- 
ure to  set  forth  In  the  petition  the  facts  shomog 
the  sale  to  be  necessary  will  not  invalidate  the 
proceeding,  if  the  defect  be  supplied  at  the  hear- 
ing, and  the  "general  facts  showing  sucbneoessltj 
be  stated  in  the  decree. " 

In  bank.    On  rehearing.    For  former  t» 
port,  see  21  Pac.  Bep.  15. 
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Code  Civil  Proc.  Cal.  §  1537.  provides  tliat. 
in  a  petition  for  tlie  sale  of  real  estate  to  pay 
the  allowances  of  a  family  or  debts  outstand- 
ing against  a  decedent,  or  the  debts,  ex- 
penses, or  cliarges  or  aJrainistration,  or  lefca- 
oies,  "a  failure  to  set  fortti  the  facts  showing 
ttie  sale  to  be  necessary  will  not  invalidate 
tlip  subsequent  proceedings;  if  the  defect  be 
supplied  by  the  proofs  at  the  hearing,  and  the 
general  facts  showing  such  necessity  be 
stated  in  the  decree. " 

F.  H,  Howard,  Hioknell  <6  White.  R. 
Dunnigan,  and  Smith  de  Patton,  for  appel- 
lants. Chapman  <6  Hendricks  and  W.  J. 
Foley,  for  respondents. 

Beattt,  C.  J.  A  former  decision  of  this 
case  is  reported  in  21  Pac.  Kep.  13.  After 
that  decision  was  Bled,  a  rehearing  was 
granted  on  the  second  point  discussed  in  the 
opinion,  viz.,  the  alleged  insufficiency  of  the 
guardian's  petition  for  the  sale  of  Victoria 
Jordan's  interest  in  the  real  property  in  con- 
troversy. For  the  purpose  of  that  decision, 
we  conceded,  without  deciding,  that  the  peti- 
tion was  radically  defective,  but  held  that 
tbe  order  of  sale  was  rendered  valid  by  the 
clanse  added  to  section  1537  of  the  Code  of 
Civil  Procedure  by  the  amendment  of  1874. 
Upon  the  rehearing,  counsel  for  the  respect- 
ive parties  have  elaliorately  reargued  both 
the  qupstion  as  to  the  sufittdency  of  the  peti- 
tion and  the  effect  of  said  amendment.  Ap- 
pellants contend  tliat  the  petition  in  this  case 
cannot  be  distinguished,  on  principle,  from 
the  petition  which  was  held  suliicient  in 
Fitch  V.  Miller,  20  Cal.  352.  ItesponJents, 
conceding  the  binding  authority  of  that  de- 
cision, point  out  what  they  contend  are  sub- 
stantial differences  between  the  two  peti- 
tions. No  doubt  there  are  differences,  but 
vrhetherthey  are  substantial  and  vital  or  not 
is  a  que-ition  nut  free  from  difTiculty.  What 
the  statute  then  required, — as  it  does  now, — 
in  order  to  give  the  court  jurisdiction  to  pro- 
ceed, was  a  verified  petition  by  the  guardian 
setting  forth  the  condition  of  the  estate  of 
bis  ward,  and  the  facts  and  circumstances  on 
which  the  petition  was  founded,  tending  to 
show  the  necessity  or  expediency  of  a  sale. 
Fitch  v.  Miller,  20  Cal.  382;  Code  Civil  Proc. 
'§  1781.  Respondents  contend  that  a  first 
essential  of  every  such  petition  is  that  It 
shall  show  by  express  averment  that  it  con- 
tains a  description  of  the  whole  estate  of  the 
ward,  real  and  personal, — not  only  that 
which  the  guardian  desires  to  sell,  but  all 
his  other  estate, — and  that  it  shall  set  forth 
tbe  condition  of  the  whole  estate,  i.  «.,  the 
situation  of  thedifferent  parcels,  and  whether 
tbey  are  improved  or  unimproved,  vacant  or 
occupied,  productive  or  unproductive.  But 
tbis  is  a  stricter  construction  than  was  given 
to  the  statute  in  Fitch  v.  Miller.  The  peti- 
tion in  that  case  did  not  purport  to  contain  a 
description  of  all  the  estate  of  the  wards,  but 
only  of  the  estate  devised  by  their  father. 
If  on  constat  that  they  had  no  other  estate. 
But,  as  court  and  counsel  seemed  to  have  its- 


sumod  in  discussing  the  petition  that  it  pur- 
ported to  set  forth  the  entire  estate  of  the 
wards,  the  case  cannot  be  considered  author- 
ity for  the  proposition  that  a  petition  deficient 
in  this  particular  would  satisfy  the  require- 
ments of  the  statute.  It  does,  however,  de- 
cide that  in  tlie  ca<ie  of  guardian's  sales,  un- 
like sales  by  executors  or  iidministrators,  it  Is 
not  necessary  to  state  in  the  petition  tlie 
values  of  the  separate  items  of  the  ward's  es- 
tate or  their  condition,  except  so  far  as  may 
be  necessary  to  enable  the  court  to  deter- 
mine upon  the  necessity  or  expediency  of  a 
sale.  Page  883.  In  other  words,  il  holds 
that  the  sole  office  of  the  petition  is  to  state 
facts — including  the  condition  of  the  estate— 
from  which  the  nei;essity  or  expediency  of  a 
sale  may  be  inferred,  and  that  the  only  rea- 
son for  stating  the  condition  of  any  part  of 
the  estate  is  that  its  condition  may  affect  the 
question  of  such  necessity  or  expediency.  In 
consonance  with  this  view,  it  was  held  that 
the  petition  there  in  question  was  suOicient 
to  give  the  court  jurisdiction  to'  order  the 
sale,  although  confessedly  it  contained  no 
statement  of  the  condition  of  the  estate  of  the 
wards,  (other  than  that  wnich  was  to  be 
Sold.)  except  that  it  yielded  a  small  income, 
and  could  not  be  sold  without  sacrifice.  And 
even  as  to  the  property  to  be  sold,  the  allega- 
tions of  the  petition,  though  somewhat  more 
detailed  and  specific  than  those  of  the  petition 
in  question  liere,  merely  tended  to  show  tliat 
the  land  was  unproductive  and  expensive. 
These  allegations,  it  was  held,  (pages  385. 
386,)  presented  a  case  for  the  judgment  of 
tbe  court  upon  the  question  of  expediency  of 
a  sale  of  the.  land,  and  investment  of  its 
proceeds.  Turning  to  the  pt'tition  in  tliis 
case,  we  find  that,  fairly  construed,  it  pur- 
ports to  contain  a  description  of  all  the  real 
estate  of.  the  ward,  but  it  is  completely 
silent  as  to  the  existence  of  personal  estate. 
Before  considering  to  what  extent  this 
omission  affects  the  8ufflcl>'ncy  of  the  peti- 
tion, we  will  notice  the  further  coutentumof 
respondents,  that  it  is  also  radically  defective 
in  failing  to  show  the  condition  of  ttie  real 
property  sought  to  be  sold.  As  above  stated, 
the  petition  in  Fitch  v.  Miller  was  more  de- 
tailed and  specific  as  to  the  condition  of  the 
properly  to  be  sold  than  is  the  petition  here, 
but  the  difference  between  the  two  is  not  es- 
si'ntial.  Here  it  is  shown  that  the  land  to  be 
sold  consists  of  three-sixteenths,  undivided, 
of  about  300  acres  of  land  subdivided  into 
lots  containing  from  17|  to  22  acres,  respect- 
ively, and  that  "said  real  estate  is  now  un- 
productive, and  may  remain  so  for  years,  and 
a  constant  expense,  without  income."  Sub- 
stantially, this  is  all  that  was  aile^^ed  in  the 
petition  sustained  in  Fitch  v.  Miller.  The 
allegations  there,  though  more  specific,  only 
tended  to  show  that  the  land  to  be  sold  was 
unproductive  and  expensive;  and,  as  affect- 
ing the  question  of  jurisdiction,  it  seems  to  us 
that  no  just  distinction  can  be  made  between 
general  and  specific  allegations  of  fact,  which, 
in  substance,  amount  to  the  same  thing.  Our 
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conclusion,  on  the  authority  of  Fitch  y. 
Miller,  is  tlmt  if  tliis  petition  was  insulBcient 
in  any  particular  to  give  the  court  jurisdic- 
tion to  order  the  sale,  it  was  solely  because  it 
failed  to  describe  and  sliow  the  condition  of 
the  ward's  personal  estate.  Counsel  for  re- 
spondents contends  that  this  omission  consti- 
tuted a  radical  and  incurable  defect  in  the 
petition,  and  they  cite  many  decisions  con- 
cerning sales  of  decedents'  estates  in  support 
of  their  argument.  Uut  there  is  this  dis- 
tinction to  be  observed  between  sales  by 
guardians  and  sales  by  executors  or  adminis- 
trators. Ordinarily,  no  sale  of  a  decedent's 
estate  is  authorized,  except  when  it  is  neces- 
sary— First,  to  pay  family  allowance;  «ec- 
ond,  debts  of  the  decedent;  third,  expenses 
of  administration;  or,  fourth,  legacies. 

Alines  and  mining  interests,  belonging  to 
estates  of  decedents,  are,  however,  an  excep- 
tion to  this  rule.  Tliey  may  be  sold  wlien  it 
is  expedient  to  do  so  in  the  interest  of  the  es- 
tate, although  the  proceeds  are  not  needed  to 
pay  debts,  expenses,  etc.  Code  Civil  Pkoc. 
§§  1529-1533.  But  none  of  the  cases  cited 
by  respondents  arose  under  these  provisions. 
On  the  contrary,  they  all  depended  on  sec- 
tions 1536, 1537,  and  could  be  sustained  only 
upon  the  ground  that  they  were  shown  to  be 
necessary.  For  this  purpose,  and  in  order  to 
enable  the  court  to  intelligently  exercise  its 
judgment  in  the  selection  of  the  property  of 
the  estate  which  can  be  most  advantageously 
sold,  the  condition  and  value  of  all  parts  of 
the  esUite  must  be  set  forth,  in  addition  to  the 
other  matters  enumerated  in  section  1537. 
Estate  of  Bohmd,  55  Cal.  315,  and  cases  cited. 
But,  in  case  of  mining  property  which  is 
sought  to  be  sold  for  the  interest  of  the  es- 
tate, it  i?  not  required  that  the  petition  should 
set  forth  the  condition  of  any  property  except 
that  which  is  to  be  sold.  Code  Civil  Proc.  § 
1530.  The  manifest  reason  of  this  is  that  the 
expediency  of  such  sales  is  in  uo  wise  de- 
pendent upon  the  condition  of  other  portions 
of  the  estate.  This  brief  consideration  of  the 
difference  of  .the  provisions  concerning  the 
sale  of  mining  claims  and  other  real  estate  of 
decedents  affords  -a  valuable  clew  to  the 
proper  construction  of  the  provisions  con- 
cerning sales  by  guardians.  Sales  by  guard- 
ians are  authorized  in  two  cases — First, 
wiien  necessary  to  maintain  or  educate  tlie' 
ward ;  second,  when  expedient  for  the  purpose 
.  of  a  more  profitable  investment  of  the  pro- 
ceeds. Id.  §  1777  et  seq.  To  obtain  an  order 
for  such  sate,  the  guardian  must  present  a 
verified  petition  to  the  court  by  which  he  was 
appointed,  "setting  forth  the  condition  of  the 
e^jtate  of  bis  ward,  and  the  facts  and  circum- 
stances on  which  the  petition  is  founded, 
tending  to  show  the  necessity  or  expediency 
of  a  sale."  Id.  g  1781.  This  section  applies 
indifferently  to  necessary  and  to  expedient 
sales,  and  should  receive  a  sensible  and 
reasonable  construction,  according  as  the  sale 
is  asked  on  the  one  ground  or  upon  the  otlier. 
If  the  sale  is  asked  upon  the  ground  that  it  is 
necessary,  there  is  the  same  reason  for  re- 


quiring a  statement  of  the  condition  of  tl  e 
ward's  whole  estate  as  exists  in  the  ordinal  y 
case  of  a  sale  by  an  executor  or  administra- 
tor, i,  e.,  to  enable  the  court  to  decide  what 
particular  part  it  is  best  to  sell.  But  if  the 
sale  is  asked  upon  the  ground  that  it  is  for 
the  interest  of  the  ward  that  some  portion  of 
his  land  should  be  sold,  and  the  proceeds  in- 
vested, it  is  manifest  that  thecondition of  tlie 
property  to  be  sold  is  the  only  matter  to  be 
inquired  into,  and  that  the  policy  or  expe- 
diency of  selling  it  is  in  no  wise  affected  by  the 
condition  of  other  portions  of  his  estate.  The 
beginning  and  the  end  of  the  inquiry  in  such 
case  is  whether  tlie  price  of  the  land  to  be 
sold  can  be  invested  to  better  advantage  in 
something  else,  and  a  petition  which  fairly 
presents  this  question  ought  to  be  sufHcient 
to  give  the  court  jurisdiction  to  make  the 
order,  as  it  is  by  express  enactment  in  the 
case  of  mining  claims  belonging  to  estates  of 
decedents.  We  think  it  is  doing  no  violence 
to  the  letter,  and  that  it  is  in  perfect  accord 
with  the  spirit,  of  section  1781  of  the  Code  of 
Civil  Procedure  to  hold  that  its  requirements 
are  fully  satisfied  by  stating  the  condition  of 
the  estate  to  be  sold,  when,  as  in  this  case, 
the  sale  is  asked  upon  the  sole  ground  that 
for  the  benefit  of  the  ward  his  real  estate,  or 
some  part  of  it,  should  be  sold,  and  the  pro- 
ceeds otherwise  invested.  We  conclude  tliat 
the  petition  in  this  case  was  sufficient  to  give 
the  probate  court  jurisdiction  to  make  the 
order  of  sale,  and  that  the  sale  made  in  pur- 
suance thereof  was  valid  and  effectual,  with- 
out reference  to  the  amendment  of  section 
1537  of  the  Code  of  Civil  Procedure.  This 
conclusion  leads  to  the  same  r^ult  reached 
in  our  former  opinion,  and  it  is  accordingly 
again  ordered  that  the  judgment  and  order 
appealed  from  be,  and  they  are,  reversed  iis  to 
all  parlies  except  Miller  and  Guy,  and  as  to 
them  said  judgment  and  order  are  afBrmed. 

We  concur:  McFarland,  J.;  Shakp- 
STEiN,  J.;  Patebson,  J.;  Thobnton,  J.; 
Fox,  J. 


(83  Cal.   219) 

HiGoiNS  0.  Ragsdale.     (No.  13.261.) 
{Supreme  Court  of  Calif omUu     Feb.  2T,  1890.) 

BOUNDARIES! — NOSSUIT — ^WaIVER. 

1.  Where  the  oaly  issue  in  ejectmoDt  was  as 
to  the  dividing  line  between  plaintiCF  and  defend- 
ant, a  surveyor  testified  for  plaintiff  that  he  went 
on  the  land,  and  sought  for  the  missin;;  quarlur 
seclioa  corner,  but  could  not  find  it,  but  that  the 
north  and  south  section  corners  could  be  easily 
found  without  field-notes,  and  that  he  established 
the  lost  corner  by  dividing  the  distance  between 
the  two  section  corners  equally ;  that  the  line  was 
over  a  mile  long,  while  the  survey  called  for  only 
a  mile;  that  he  discovered  a  lino  of  blazed  trees 
from  the  south  stake,  which  were  originally  line 
trees,  and  following  this  line  he  set  a  stake  near 
which,  and  about  the  right  distance  and  direc- 
tion, was  the  remains  of  a  pine  stump,  which  ho 
considered  the  bearing  tree;  and  that  he  found 
line  trees  all  along  the  lino  run  by  hiui,  and  that 
the  line,  as  claimed  by  defendant,  inclosed  the 
land  in  dispute,  which  belonged  to  plaintiff.  Held. 
that  a  motion  to  nonsuit  plaintiff,  on  tbe  ground 
of  insufficiency  of  the  testimony,  was  properly  de- 
nied. 
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8.  Wheredefendant,  after  adenial  of  his  motion 
to  nonsuit  plaintiff  on  the  ground  that  plaintiff  had 
not  shown  that  the  corner  between  plaintiff  and 
defendant  was  lost,  and  that  the  fleld-uotes  used 
hy  plaintiff's  surveyor  were  not  copies  of  any  of- 
ficial survey  or  record,  introduces  a  properly  certi- 
fied copy  of  the  original  field-notes,  which  are 
found  to  correspond  with  those  used  by  plaintiff's 
surveyor,  he  thereby  removes  or  waives  the  al- 
leged ground  of  nonsuit. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Nevada  county; 
J.  M.  Walling,  Judge. 

Wallace  A  I'rewett,  for  appellant.  Chas. 
W.  Kitts,  for  respondent. 

Vanclief,  C.  Action  of  ejectment  for  a 
narrow  strip  of  land  containing  about  2  2-3 
acres.  .The  parties  are  owners  of  adjoining 
lands.  The  division  fine  between  them  is 
one  of  the  lines  surveyed  by  the  United  States 
government,  dividing  a  section  into  quarters. 
Their  disagreement  as  to  the  true  location  of 
this  division  line-  was  the  only  issue  tried. 
Tbe  judgment  was  for  plaintiff,  from  which, 
and  from  an  order  denying  his  motion  for  a 
new  trial,  defendant  appeals.  The  only  point 
made  by  the  appellant  is  that  the  court  erred 
in  denying  defendant's  motion  for  a  non- 
suit. A  part  of  the  testimony  for  the  plain- 
tiff was  that  of  C.  E.  Uren,  as  follows:  "I 
am  a  surveyor  and  civil  engineer.  I  know 
the  lines  in  controversy.  I  went  upon  the 
ground  this  spring  at  the  request  of  plaintiff, 
to  make  a  survey  to  establish  the  corner.  I 
sought  for  tbe  missing  cornpr,  and  could  not 
find  it.  Tbe  north  and  south  section  corners 
are  ia  place,  and  are  easily  discoverable  with- 
out the  aid  of  fleld-notes.  Not  being  able  to 
find  the  corner,  1  established  it  as  a  lost 
corner  by  dividing  the  distance  between  the 
two  section  corners  equally.  The  line  is  over 
a  mile  long,  while  the  survey  calls  for  a  mile 
long  only.  I  examined  carefully  all  the  marks 
that  would  aid  me.  I  discovered  a  line  of 
blazed  trees  from  the  south  sbike,  which 
were  originally  line  trees.  1  followed  along 
the  same,  and  at  half  a  mile  set  a  stake  near 
which,  and  about rightdistance and  direction, 
was  the  remains  of  a  yellow  pine  stump,  bad- 
ly burned,  but  which  I  believe  wms  the  bear- 
ing tree.  The  only  pine  tree  which  is  now 
standing  has  two  blazes  on  the  west  side, 
which  are  old,  and  made  quartering,  just  like 
line  blazes.  This  tree  could  not  be  a  witness 
tree.  1  examined  it  very  carefully.  It  has 
a  large  burned  place  on  the  side  defendant 
claims  the  stake  to  be,  and  facing  stake. 
There  is  no  mark  outside  the  burned  place. 
Surveyors  do  not  make  bearing  marks-  on 
de:td  trees  or  burned  wood.  About  250  feet 
south  of  the  pine  is  an  oak  18  feet  east  of 
my  line,  with  old  blaze  on  the  west  side.  If 
the  line  ran  where  defendant  claims,  it  would 
be  on  the  east  side  of  this  oak  tree.  I  found 
line  trees  all  ulong  my  line.  I  also  found 
line  trees  on  the  north  half  of  the  line.  Sec- 
tion lines  are  always  originally  run  from  the 
south  towards  the  north.  I  ran  the  line 
line  tbrough  from  section  post  to  section  post, 
and  placed  a  stake  exactly  midway;  the  dis- 


tance from  said  post  to  the  north  and  south 
stakes  being  exactly  40.875  chains  in  each 
instance.  The  fence  of  defendant  is  57|  feet 
north  of  the  stakeso  placed,  and  incloses  2.66 
acres  of  plaintiff's  land.  I  w^s  absolutely 
unable  to  find  or  establish  the  original  one- 
quarter  section  stake,  and  there-  is  nothing 
on  tbe  ground  by  which  it  or  a  bearing  tree 
can  be  established.  I  examined  very  care- 
fully." At  the  close  of  the  evidence  for  plain- 
tiff the  defendant  moved  for  a  nonsuit,  "up- 
on the  ground  that  plaintiff  had  not  shown 
that  the  corner  was  lost,  and  had  not  shown 
that  the  field-notes  which  he  nsed  to  deter- 
mine the  fact  that  the  corner  was  lost  were 
copies  of  any  official  surveyor  record."  After 
the  motion  was  denied,  the  "defendant  intro- 
duced in  evidence  a  certified  copy  of  the 
original  field  notesof  survey.  *  *  *  These 
were  compared  with  fleld-notes  used  by 
Surveyor  Uren  and  Meredith,  and  all  found 
to  correspond."  There  can  be  no  question 
that  the  testimony  of  Uren  tended  to  prove 
plaintiff's  case,  and  therefore  that  the  motion 
for  nonsuit  was  properly  denied.  If  the 
testimony  of  Uren  was  deficient  by  reason  of 
bis  having  been  guided  by  an  uncertified 
copy  of  the  field-notes,  the  deticiency  was 
supplied  by  defendant,  who  introduced  a 
properly  certified  copy  of  the  original  fleld- 
notes,  which  corresponded  with  those  used  by 
Uren,  and  thereby  removed  or  waived  that 
alleged  ground  of  nonsuit.  Smith  v.  Comp- 
ton,  6  Cal.  26;  Perkins  v.  Thornburgh,  10 
Cal.  191 ;  Association  v.  Willard.  48  Cal.  614. 
I  think  the  judgment  and  order  should  be  af- 
firmed. 

We  concur:    Foote,  C;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  order 
are  affirmed. 


(83  Cal.  222) 

Carter  et  al.  v.  Green  Mountain  Gold 

MiN.  Co.  et  al.    (No.  13,031.) 
(Supreme  Court  of  California.    Feb.  27, 1890.) 

Laborers'  Liens — Service  on  Attachment  Cred- 
itor. 
Code  Civil  Proa  Cal.  i  1206,  provides  that, 
"in  cases  of  executions,  attachments,  and  writs  of 
a  similar  nature,  issued  against  any  porson,  ex- 
cept for  claims  for  labor  done,  any  miners,  me- 
chanics, salesmen,  servants,  clerks,  and  laborers, 
who  have  claims  against  the  defendant  for  labor 
done,  may  give  notice  of  their  claims,  and  the 
amount  thereof,  sworn  to  by  the  person  making 
the  claim,  to  the  creditor  and  the  offlcer  executing 
either  of  such  writs,  at  any  time  before  the  actual 
sale  of  property  levied  on;  and,  unless  such  claim 
is  disputed  by  the  debtor  or  a  creditor,  such  ofUcer 
must  pay  to  such  person,  out  of  the  proceeds  of  the 
sale,  the  amount  each  is  entitled  to  receive  for 
services  rendered  within  the  sixty  days  next  pre- 
ceding the  levy  of  the  writ,  not  exceeding  $100. " 
Held  that,  as  the  only  purpose  of  the  notice  is  to 
divert  from  the  execution  or  attaching  creditor 
money  which  he  would  otherwise  be  entitled  to  re- 
ceive as  the  result  of  the  levy,  the  service  of  the 
notice  on  plaintiff's  attorney  was  sufficient. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Plumas  county; 
G.  G,  Clough,  Judge. 


Digitized  by 


Google 


818 


PACEPIO  EEPOETEE,Vot.  23. 


(CU. 


(toodvrtn  <ft  Goodwin,  for  appellants. 
W.  KMogjg,  for  respondents. 


W, 


BELcnKB,  C.  G.  The  facts  out  of  which 
the  controversy  in  this  case  arises  are  as  fol- 
lows: The  defendant  was  a  corporation  en- 
gaged in  quartz  mining  at  Crescent  Mills,  in 
Plumas  county.  On  the  30lb  of  September, 
1887,  the  plaintifFs  commenced  an  action 
against  the  defendant  to  recover  a  debt  due 
for  goods,  wares,  and  merchandise  sold  and 
delivered,  and  at  the  same  time  took  out  a 
writ  of  attachment,  which  on  the  next  day 
was  levied  by  the  sheriff  on  all  of  defendant's 
personal  property.  Such  proceedings  were 
afterwards  had  in  the  action  that  on  the  24th 
of  October,  1887,  judgment  for  more  than 
93,300  was  entered  therein  in  favor  of  the 
plaintifb,  no  part  of  which  liad  been  paid. 
The  personal  property  so  attached  was,  on  the 
17tli  of  December,  1887,  sold  by  the  sherifC 
under  execution  for  the  sum  of  9991.48,  over 
and  above  all  his  costs,  and  tliis  sum  was 
tliereafter  duly  paid  into  court  on  his  peti- 
tion, sliowing  that  conflicting  claims  were 
made  upon  him  for  the  money.  The  appel- 
lants, 51  in  number,  were  miners,  and  dur- 
ing the  60  days  next  preceding  the  levy  of 
tlie  attachment  were  employed  by  the  defend- 
ant as  labui-ers  in  and  about  said  mine.  Their 
claims  for  tlie  labor  so  performed  amounted 
in  the  aggregate  to  $3,488. 18,  no  one  of  them, 
however,  being  for  more  than  $100.  Before 
the  sale— that  is,  on  the  21st  of  October — each 
one  of  tlie  appellants  made  out  and  duly  veri- 
fied his  claim,  aa  required  by  law,  and  tlie  same 
was  certiRed  to  be  correct  by  the  superintend- 
ent of  defendant  Three  days  later  copies  of 
these  claims,  with  notice  attaclied  that  the 
claimant  demanded  that  the  amount  thereof 
be  paid  to  liiin  out  of  the  proceeds  of  the  sale 
of  any  property  of  the  defendant  as  a  pre- 
ferred claim,  under  sectioijs  12U6  and  1207 
of  the  Code  of  Civil  Procedure,  were  deliv- 
ered to  the  slieriif,  and  to  the  attorney  of  the 
plaintiffs  in  the  action;  and  on  the  same  day 
lilte  copies  of  a  portion  of  the  claims  and  no- 
tice were  served  on  tlie  defendant,  by  deliv- 
ery thereof  to  its  superintendent  and  manag- 
ing agent.  All  of  the  claims,  as  originally 
subscribed  and  sworn  to,  with  the  notice  and 
proof  of  service  attached,  were  then  filed  by 
the  clerk  with  the  papers  in  the  said  action. 
Done  of  the  claims  w^ere  disputed  by  either 
the  plaintiffs  or  defendant,  and,  after  the 
money  realized  from  the  sale  was  paid  into 
court  by  the  sheriCT,  the  appellants  Hied  their 
petition,  asking  that  it  be  paid  to  them  pro 
rata,  in  satisfaction  of  their  respective 
claims.  The  plainliifs  contested  the  right  of 
appellants  to  receive  the  money,  or  any  por- 
tion of  it;  and  after  a  hearing  before  the 
court  it  was  ordered  that  the  petition  be  de- 
nied, and  that  the  whole  of  the  money  be  ap- 
plied towards  the  satisfaction  of  the  plain- 
tiffs' judgment.  From  this  order  theapi>eal 
is  prosecuted.  The  only  question  is,  did 
service  of  the  notices  of  the  appellants' 
claims  upon  the  attorney  of  plaintiffs  meet 


the  requirements  of  section  1206  of  the  Code 
of  Civil  Procedure?  That  section  reads  as 
follows:  "In  cases  of  executioud,  attach- 
ments, and  writs -of  a  similar  nature,  issued 
against  any  person,  except  for  claims  for  la- 
bor done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have 
claims  against  the  defendant  for  labor  done, 
may  give  notice  of  their  claims,  and  the 
amount  thereof,  sworn  to  by  the  person  mak- 
ing the  claim,  to  the  creditor  and  the  o£Scer 
execoting  either  of  such  writs,  at  any  time 
before  the  actual  sale  of  property  levied  on; 
and,  unless  such  claim  is  disputed  by  the 
debtor  or  a  creditor,  such  ofllcer  must  pay  to 
such  person,  out  of  the  proceeds  of  the  sale, 
the  amount  each  is  entitled  to  receive  for 
services  rendered  wiChin  the  sixty  days  next 
preceding  the  levy  of  the  writ,  not  exceeding 
^100,"  etc.  We  think  the  service  siiSiclent. 
The  purpose  of  the  notice  provided  for  is  to 
divert  from  the  execution  or  attaching  cred- 
itor money  which  he  would  otiierwise  be  en- 
titled to  claim  and  receive  as  the  result  of  his 
levy.  The  laborer  is  not  required  to  com- 
mence an  action  to  establish  his  claim  unless 
it  is  disputed.  He,  however,  lias  an  inter- 
est in  the  action  already  commenced,  as 
against  both  plaintiff  and  defendant,  and  bis 
proceeding  is  in  the  nature  of  an  interven- 
tion. It  is  true  he  is  not  made  a  formal 
party  to  the  action,  but,  in  effect,  he  is  a 
party  to  it,  and  obtains  benefit  from  it.  The 
attorney  for  the  plaintiffs  in  an  action  ia  tiieir 
agent  for  all  its  purposes,  and  on  him  all  pa- 
pers made  by  defendants  and  counter-claim- 
ants are  to  be  served.  He  may  direct  the  sher- 
iff as  to  what  property  he  sliall  seize,  and  may 
receive  and  receipt  for  any  money  realized 
from  a  sale  thereof.  The  learneil  judge  of 
the  court  below  seems  to  have  thought  that 
the  notice  was  the  initiation  of  a  new  and 
independent  proceeding,  and  that,  to  be  ef- 
fective, it  must  be  served,  like  a  summons, 
upon  tlie  parties,  and  not  their  attorney.  In 
this  we  think  he  erred,  and  we  therefore  ad- 
vise that  the  order  appealed  from  be  reversed. 

We  concur:    Hatnb,  C;  Foots,  O. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  reversed. 


(8S  cai.  not 

Moore  «.  Hopkins.    (No.  12,334.) 

(SuprenM  Cawrt  of  California.    March  1, 1880.) 

Bbbaoh  of  ItABRiAoa  Promibs— EvniBirc»— Ih- 
'btkuctions. 

1.  It  Is  a  good  answer  to  a  plea  in  abatement, 
of  the  pendency  of  a  former  action  between  the 
same  parties,  and'for  the  same  cause,  that  such  ao- 
tion  has  been  dismissed  sio  ce  the  trial  of  the  second 
action  was  commenced,  but  before  its  conclusion. 

2.  The  certificate  of  acknowledgment  or  proof 
of  a  receipt  and  release  from  liability  for  breach  of 

gromise  of  marriage,  taken  before  a  notary  public, 
),  under  C!ode  Civil  Proa  Cai.  (  1948,  only  prima 
faeie  evidence  of  the  execution  of  the  writing; 
and  plaintiff,  in  an  action  for  such  breach,  may  by 
her  own  testimoi^  controvert  the  facts  therein 
contained,  under  Code  Civil  Proa.  CaL  1 1961,  pro- 


Digitized  by 


LiOogle 


Cd.) 


MOOBB  V.  HOPKINS. 


319 


vidlng  that  ■•  prasnmptlon,  nnles*  declared  by 
law  to  be  conoIusiTe,  may  be  contxoTerted  by  otfr 
or  STldence,  direct  or  Indirect. " 

8.  In  an  action  for  breacli  of  marriage  prom- 
iae,  where  there  is  no  evidence  to  show  that  de- 
fendant entered  into  the  alleged  contract  of  mar- 
riage with  improper  motives,  it  is  reversible  error 
towstract  the  jury  that  "a  man  who  enters  into 
»  contract  of  marriage  with  a  woman  with  im- 
proper motives,  and  then  mthlessly  and  unjustifl- 
•bly  breaks  it  off,  does  a  wrong  to  tbe  woman 
for  which  she  is  entitled  to  exemplary  damages. " 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  San  Manteo 
county;  E.  F.  Head,  Judge. 

Wilson  A  Wilson,  for  appellant.  Moaea 
G.  Cobb,  D.  M.  Delmaa,  Geo,  0.  Sou,  and 
Henry  B.  Wills,  for  respondent. 

FooTE,  0.  This  action  was  instituted  to 
recover  damages  from  the  defendant  baaed 
upon  an  alleged  breach  of  a  promise  of  mar- 
riage made  by  him  to  t  he  plaintiff.  The  jury 
returned  a  verdict  for  the  plaintiff.  From 
the  judgment  rendered  thereon,  and  an  order 
denying  a  new  trial,  the  defendant  has  ap- 
pealed. 

Among  other  matters,  by  way  of  defense 
the  defendant  pleaded  in  abatement  that  an- 
other action  was  pendingat  the  tiraethissiiit 
was  brouglit,  between  the  same  parties,  and 
for  the  same  cause  of  action.  It  is  contend- 
ed that  tlie  Judgment  of  dismissal  of  a  for- 
mer action  between  the  same  parties,  and  for 
the  same  cause,  was  not  admissible  in  evi- 
dence on  the  trial  of  the  present  cause,  be- 
cause,  as  is  claimed,  it  is  no  answer  to  a  plea 
in  abatement  of  a  pending  action  that  a 
judgment  of  dismissal  of  the  former  action  is 
entered  after  tl>e  trial  of  the  second  action 
has  commenced,  but  before  its  conclusion. 
This  contention,  we  think,  is  not  well  found- 
ed. A  dismissal  of  a  prior  action  may  be 
made,  and  judgment  entered,  at  any  time  be- 
fore the  trial  of  the  second  action  is  complet- 
ed. Dyer  v.  Scalmanini,  69  Cal.  639, 11  Fac. 
Rep.  327;  Hixon  v.  Schoolev,  26  N.  J.  Law, 
461,  462;  Averill  v.  Patterson,  10  N.  Y.  501. 

The  appellant  further  urges  that  the  cer- 
tificate of  acknowledgement  of  a  notary  pub- 
lic to  a  release  and  receipt,  such  as  here  in- 
volved, is  conclusive  as  to  the  facts  stated  in 
tbe  certificate,  and  they  cannot  be  contra- 
dicted by  the  parol  evidence  of  the  plaintiff. 
The  statute  under  which  instruments  of  the 
kind  nnder  c9nsideration  are  allowed  to  be 
acknowledged  provides,  among  other  tilings: 
"And  the  certificate  of  such  acknowledg- 
ment or  proof  is  prima  facia  evidence  of  the 
execution  of  the  writing."  Section  1948, 
Code  Civil  Proc.  "Prima  facte  evidence  is 
that  which  suffices  for  the  proof  of  a  particu- 
lar fact,  until  contradicted  and  overcome  by 
other  evidence."  Section  1833,  Code  Civil 
Proc.  "Conclusive  orunanswerableevidence 
is  that  which  the  law  does  not  permit  to  be 
contradicted."  Section  1837,  Code  Civil  Proc. 
"Apresumption,  unless  declared  bylaw  to  be 
conclusive,  may  be  controverted  by  other 
evidence,  direct  or  indirect."  Section  1961, 
Code  Civil  Proc    It  therefore  appears  that 


the  facts  recited  In  the  certificate  attached,  to 
the  release  and  receipt  given  by  the  plaintiff 
to  the  defendantor  his  agent,  admitted  in  ev- 
idence, are  oniy  prima  fade  presumed  to  be 
true,  and  can  be  contradicted  by  any  evidence, 
direct  or  indirect.  Wherefore,  the  instruc- 
tion asked  for  by  the  defendant,  viz.:  "In 
this  case,  the  plaintiff  has  offered  no  evi- 
dence, other  than  her  own,  which  denies 
either  tbe  genuineness  or  the  due  execution 
of  the  receipt  and  release  in  evidence  in  this 
case;  and  I  therefore  instruct  you  that  her 
evidence  alone  is  not  suflicient  to  overcome 
tbe  certificate  of  acknowledgment  of  the  no- 
tary public  annexed  to  said  release,  and  di- 
rect you  to  render  a  verdict  in  favor  of  the 
defendant," — was  properly  refused  by  the 
court.  We  do  not  conceive  that  what  we 
have  here  said  is  at  all  In  conflict  with  the 
decision  in  Banning  v.  Banning,  80  Cal.  272, 
22  Pac.  B^p.  210,  which  was  in  reference  to 
the  force  and  effect  of  a  notary's  certificate  to 
a  conveyance  of  a  married  woman  under  sec- 
tion 1187  of  tbe  Civil  Code,  wliicli  provides 
that  a-  conveyance  by  a  married  woman  has 
no  validity  unless  acknowledged  in  the  man- 
ner prescribed  by  the  statute;  and  the  ac- 
knowledgment of  such  a  conveyance  has  been 
held  to  be  a  part  of  the  executicm  of  tlie  in- 
strument itselL  Joseph  v.  Dougherty,  60 
Cal.  360. 

As  to  the  other  main  contention  of  the  de- 
fendant, for  a  reversal  of  the  judgment  and 
order,  viz..  that  the  verdict  of  tlie  jury  was 
for  excessive  damages,  and  that  a  certain  in- 
struction granted  by  the  court  was  -mislead- 
ing and  caused  such  verdict  to  be  rendered, 
it  may  be  said  with  propriety  that,  whether 
the  amount  of  the  verdict  was  excessive  or 
not,  (about  which  we  express  no  opinion,)  it 
is  clear  that  tlie  jury  may  have  been  misled 
by  the  following  Instruction:  "A  man  who 
enters  into  a  contract  of  marriage  with  a  wo- 
man with  improper  motives,  and  then  ruth- 
lessly and  unjustifiably  breaks  it  off,  does  a 
wrong  to  the  woman  for  which  she  Is  entitled 
to  exemplary  damages."  There  was  no  evi- 
dence whatever  in  tbe  record  to  show  that 
the  defendant,  if  he  entered  into  a  contract 
of  marriage  with  the  plaintiff,  intended  to 
make  any  effort  to  undermine  her  chastity, 
or  to  do  any  other  improper  act  of  tliat  sort. 
Nor  is  there  any  evidence  (which  the  plain- 
tiff's counsel  argues  to  exist)  that  he  entered 
into  the  contract  with  any  levity,  or  in  a 
heartless  way,  having  the  intention  to  break 
it  off  after  amusing  and  enjoying  himself  in 
her  society  as  her  betrothed.  There  is  cer- 
tainly no  evidence  proceeding  from  the  de- 
fendant that  he  had  any  but  true  and  honest 
motives  in  the  matter,  for  he  says  that  all 
his  conduct  towards  her  was  through  "cordial 
friendship. "  If,  then,  his  testimony  does  not 
show  him  to  tte  guilty  of  any  improper  mo- 
tive, prompted  by  levity,  deceit,  or  faithless- 
ness, he  certainly  cannot  be  said  to  have  had 
any  such  motive;  for  the  plaintiff,  in  the 
most  unmistakable  manner,  stamps  him  as 
one  not  capable  of  sucb  conduct,  when  she 
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Bays:  "He  was  a  gentlemnn.  Ttiere  is  no 
mistake  about  it.  He  treated  me  as  a  gen- 
tleman should  treat  a  lady." 

Since  the  record  discloses  no  sort  of  im- 
proper motive  on  the  part  of  the  defendant  in 
entering  into  the  alleged  contract  of  mar- 
riage with  the  plaintiff,  it  was  prejudicial  to 
hi  in  for  the  court  to  intimate  to  the  jury,  as 
it  did,  that  there  was  evidence  tending  to 
show  such  improper  motive  to  have  been  en- 
tertained  by  him.  The  existence  of  evidence 
tending  at  least  to  show  such  motive  on  the 
part  of  the  defendant  is  assumed  in  the  in- 
strnction ;  and,  as  no  such  evidence  was  before 
the  jury,  and  no  such  charge  in  the  pleadings, 
we  must  presume  that  the  jury  was  inllu- 
enced  by  the  importation  of  a  fact  into  the 
case,  through  the  language  of  the  court, 
which  did  not  appear  in  the  evidence.  For 
this  reason  we  advise  that  the  judgment  and 
order  be  reversed. 

We  concur:    Beloher,  C.  C;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  reversed. 

Hearing  In  bank  denied. 
(83  Cal.  384)  

QuAN  Wo  CnuNO  et  al.  «.  LAtniEiSTER, 

Sheriff.     (No.  13,651.) 
(SupreTJve  Court  of  CaHfomia.    March  6, 1890.) 

HUectmknt— Restitution — ^MAXDAHtrs. 

In  an  action  tor  the  possession  of  land, 
wherein  plalutier  had  judgment,  defendants  were 
wrongfully  dispossessed  by  the  sheriff  after  pro- 
ceedings had  been  stayed.  .  Their  motion  to  be  re- 
stored to  possession  was  granted  by  the  supreme 
court,  "with  directions  to  the  superior  court  to 
enter  an  order  oommanding  the  sheriff  to  restore 
the  possession  of  the  property  iu  controversy  to 
the  defendants. "  Held  that,  on  the  sheriff's  fail- 
ure to  execute  an  order  made  in  conformity  to 
the  mandate  of  the  supreme  court,  a  writ  of  man- 
date would  issue  against  him,  though  a  third  per- 
son who  bad  since  gained  possession  of  the  land, 
asserting  title  adverse  to  both  plaintiff  and  de- 
fendants, had  procured  a  temporary  injunction  in 
proceedings  to  enjoin  the  sheriff  from  executing 
the  order. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  John  Hunt, 
Judge. 

James  P.  Smith  and  A.  If.  Browne,  for 
petitioners'.    Dorn  &  Dom,  for  respondent. 

Beattt,  G.  J.  This  is  a  proceeding  by 
mancfamtM  upon  the  following  case:  In  an 
action  to  recover  possession  of  certain  real 
property  situate  in  San  Francisco,  in  which 
one  Lee  Chuck  was  plaintlfF,  and  the  above- 
named  petitioners  were  defendants,  the  su- 
perior court  rendered  a  judgment  in  favor  of 
the  plaintiS,  whereupon  a  writ  of  restitution 
was  issued,  under  which  petitioners  were 
ejected  from  the  demanded  premises,  and  said 
Lee  Chuck  placed  in  possession.  The  peti- 
tioners afterwards  moved  the  superior  court 
to  restore  them  to  possession,  on  the  ground 
that  the  writ  of  restitution  had  been  wrong- 
fully executed  by  the  slierlft  after  stay  of 
proceedings  granted.    This  motion  was  re- 


sisted by  Lee  Chuck,  and  denied  by  the  su- 
perior court;  but  on  appeal  to  this  couti  the 
order  was  reversed,  "with  directions  to  the 
superior  court  to  enter  an  order  commanding 
the  sherift  to  restore  the  possession  of  the 
property  in  controversy  to  the  defendants." 
81  Cal.  222,  22  Pac.  Kep.  594,  (1889.)  The 
remittitur  upon  this  judgment  was  filed  in  the 
superior  court,  December  21,  1889,  and  an 
order  was  thereafter  made  in  conformity  to  the 
mandate  of  this  court.  But  when  the  sheriff, 
the  respondent  here,  was  about  to  execute  the 
order,  he  was  met  by  the  claim  of  a  Chinese 
firm  calling  itself  the  KwongLunHing  Com- 
pany, that  they  were  rightfully  in  posspssion 
of  the  property  under  title  adverse  to  both  par- 
ties in  the  suit,  and  not  in  collusion  with  Lee 
Chuck.  In  consequence  of  this  claim,  and 
threats  of  an  action-for  damages,  the  sheriff  re- 
fused, or  at  least  failed,  to  execute  the  order  to 
restore  the  petitioners  to  possession,  and  this 
proceeding  was  thereupon  commenced  to  com- 
pel him  to  do  so.  An  alternative  writ  of  man- 
date was  issued,  to  which  the  sheriff  makes 
return,  showing  the  facts  above  stated  among 
other  things,  and  also  the  fact  that  a  suit  has 
been  commenced  in  the  superior  court  of  San 
Francisco  by  or  on  behalf  of  said  K  wong  Lun 
Hing  Company,  to  enjoin  him  from  execut- 
ing said  order;  in  which  case  a  temporary  in- 
junction has  been  issued  and  served  upon 
him,  the  question  of  making  It  permanent 
being  held  under  advisement  by  tiie  judge  of 
the  superior  court.  Besides  these  proceed- 
ings, various  other  steps  have  been  taken  by 
said  Kwong  Lun  Hing  Company,  all  designed 
to  frustrate  the  execution  of  the  order  of  this 
court  to  restore  the  petitioners  to  the  posses- 
sion of  the  premises  from  which  they  were, 
by  the  agency  of  the  superior  court,  wrong- 
fully ejected.  It  is  not  necessary,  however, 
to  recapitulate  these  various  devices,  and  we 
shall  content  ourselves  with  noticing  the  po- 
sition upon  which  the  Kwong  Lun  Hing  Com- . 
pany  bases  its  claim  of  right  to  keep  posses- 
sion of  the  disputed  premises.  They  say  they 
were  not  parties  to  the  action  of  liee  Chuck 
T.  Quan  Wo  Chung  Co.,  and  therefore  are 
not  bound  by  the  judgment,  or  any  orders 
made  therein ;  that  tliey  are  peaceably  in  pos- 
session of  the  i)remises,  under  title  derived 
from  an  independent  source,  and  cannot  be 
ejected,  except  in  consequence  of  a  proceed- 
ing to  which  they  are  made  parties,  and  in 
which  they  may  have  their  day  in  court  to 
litigate  their  rights.  In  support  of  tliis  prop- 
osition, they  cite  us  to  numerous  cases,  in 
which  it  has  been  held  that  the  plaintiff,  in 
an  action  of  ejectment  or  other  suit  to  recover 
possession  of  real  property,  cannot,  by  bis 
writ  of  restitution  or  assistance,  dispossess  a 
stranger  to  the  proceeding  holding  the  prem- 
ises under  an  independent  title  or  claim  of  ti- 
tle, and  not  in  collusion  with  the  defendant. 
But  tliese  cases  have  no  application  where 
the  party  seeking  to  be  reatoi'ed  to  the  posses- 
sion hits  been  wrongfully  dispossessed  by  the 
agency  of  tlie  court  He  does  not  stand  in 
the  position  of  the  actor  in  a  suit  who  seeks 
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the  aid  of  a  court  to  regain  a  possession  lost 
by  his  own  negligence  or  misfortune.  On 
the  contrary,  be  is  out  of  possession  only  be- 
cause the  court  hits  wrongfully  put  liim  out, 
and  whoever  is  in  is  there  only  because  the 
court  has  wrongfully  made  room  for  him  to 
get  in.  All  that  the  one  has  gained  and  all 
that  tlie  other  hiis  lost  is  due  to  the  agency 
of  the  court,  and  therefore  no  injustice  is 
done  in  restoring  the  purty  wrongfully  dis- 
possessed without  stopping  to  investigate  the 
rights  of  thQ^  party  who  has  thereby  gained 
the  possession.  He  is  in  no  worse  position, 
after  being  put  out  by  the  court,  than  he 
would  have  been  in  if  the  court  had  never 
acted,  and  the  court  cannot,  without  putting 
him  ont,  undo  its  own  wrong.  If  he  has  a 
superior  right  to  the  possession,  lie  can,  after 
going  out,  assert  it  with  the  same  effect  as  if 
he  had  never  been  in,  and  he  loses  nothing 
but  the  advantage  of  holding  the  premises 
pending  the  litigation,  an  advantage  to  wliich 
be  was  never  entitled.  It  roust  be  under- 
stood, therefore,  that  our  order  remanding 
the  case  of  LeeChucli  v.  Quan  Wo  Chung  Co. 
meant  precisely  what  it  said, — neither  more 
nor  less, — viz.,  that  the  defendants  in  that 
action,  petitioners  here,  were  to  be  restored 
to  tlie  possession  of  the  property  in  contro- 
versy, and  that  any  other  party  wlio  might 
have  got  in  pending  the  litigation,  whether 
by  collusion  with  I^e  Chuck  or  otherwise, 
must  be  put  out.  As  to  the  injunction  is- 
sued by  the  superior  court  restraining  the  re- 
spondent from  executing  the  order  entered 
in  pursuance  of  our  judgment  in  the  appeal 
case,  we  assume  that  it  was  issued  in  conse- 
quence of  an  erroneous  construction  of  tliat 
judgment,  and  that  it  will  be  vacated  upon 
the  rendition  of  our  decision  herein;  but, 
however  that  may  be,  the  order  of  this  court 
must  control,  and  any  conflicting  order  from 
the  superior  court  must  be  disregarded.  It 
is  ordered  that  the  peremptory  writ  issue,  as 
prayed  for  by  the  petitioners,  forthwith. 

"We  concur:  McFarland,  J  ;  Pox,  J.; 
Sharpstjon,  J.;  Tuormton,  J;  Patjeb- 
80N,  J. 


(No.  20,596.) 


(81  Cal.  41S) 

Peoplb  t».  Bbaveb. 
(Supreme  Court  of  CaHfitmia.    March  8, 1890.) 

KECOKD  oh  APPKU/— RxhAKES  of  ConNBBL. 

1.  iDBtmctioDS  not  autheDticated  by  the  trial 
Ivdge,  Dor  shown  by  the  bill  of  exceptions  to  have 
been  either  given  or  refused  \>j  him,  form  no  part 
of  the  judgment  roll,  and  will  not  be  considered 
by  the  supreme  courts  People  v.  Rogers,  SH  Pao. 
Itep.  692,  followed. 

2.  Objections  to  statements  of  counsel  for  the 
people,  in  his  argument  to  the  jury  in  a  criminal 
trial,  cannot  be  considered  by  the  supreme  court 
whore  there  has  been  no  request  for  the  action 
of  the  trial  court  with  reference  to  such  statements. 
People  V.  Ah  Fook,  1  Pac  Rep.  847,  followed. 

Com  miss  I  oners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
H.  K.  Harkis,  Judge. 

Oregon  Sanders  and  Vhas.  G.  LamberUon, 
y.2.3F.no.5— 21 


for  appellant.    Qeo.  A.  Johnson,  Atty.  Gen., 
for  the  People. 

Foots,  C.  The  defendant  was  charged 
with  murder,  and  convicted  of  manslaughter. 
From  the  judgment  rendered  in  the  premises. 
and  an  order  denying  a  new  trial  this  appeal 
is  talien. 

Objection  is  made  to  certain  portions  of  the 
charge  of  the  court,  alleged  to  have  been 
given  of  its  own  motion,  at  folios  13,  14,  17, 
and  29  of  the  transcript.  There  is  nothing 
In  the  record  to  show  that  such  a  charge  was 
either  given  or  refused  by  the  court.  It  is 
not  shown  by  any  bill  of  exceptions  that  any 
such  action  was  taken  by  the  court.  The  al- 
leged charge  is  not  authenticated  in  any  man- 
ner by  the  judge,  is  no  part  of  the  judgment; 
roll,  and  is  not  to  be  considered  by  the  appel- 
late court.  People  v.  Rogers,  81  Cal.  209, 
210,  22  Pac.  Rep.  592,  and  cases  cited. 

As  to  the  question  raised  that  the  defend- 
ant did  not  have  a  fair  trial  by  reason  of  the 
argument  made  by  the  district  attorney  and 
his  associates,  it  may  be  said  that,  even  if 
such  comments  as  they  made,  brought  out, 
as  they  were,  by  the  argument  of  defendant's 
counsel,  were  improper,  (which  we  do  not 
decide,)  the  defendant  cannot  be  heard  here 
to  assign  error,  for  the  reason  that  "the  ex- 
ceptions or  objections  to  statements  of  coun- 
sel for  the  people  in  argument,  and  in  the 
presence  of  the  jury,  cannot  be  considered. 
No  action  of  the  court  witii  reference  to  al- 
lowing or  forbidding  such  statements  was 
demanded  or  requested."  People  v.  Ah 
Fook,  64  Cal.  383,  1  Pac.  Rep.  347.  No 
prejudicial  error  appearing,  we  advise  that 
the  judgment  and  order  be  aflSrmed. 

We  concur:  Belcher,  C.  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  afi9rmed. 


(83  Cal.  48) 

Pezhela  V,  Superior  Court.   (No.  13,409.) 
(Supreme  Court  4/'  CaHfomia.    Feb.  1, 1390.) 
FaoHiBrnos— DisKissix. 
An  alternative  writ  of  prohibition  was  is- 
sued to  the  superior  court  on  the  petition  of  an 
executor,  who  alleged  that,  notwithstanding  his 
appeal  from  an  order  settling  his  account,  the 
court,  on  the  application  of  the  heirs,  was  proceed- 
ing to  a  final  distribution.    Held  that,  on  the  with- 
drawal of  their  application  by  the  heirs,  and  their 
stipulation  not  to  renew  it  until  the  determination 
of  the  appeal,  the  alternative  writ  would  bo  dis- 
missed, though  the  heirs  expressly  reserve  the 
right  to  apply  for  a  partial  distribution. 

In  bank.  Prohibition  to  superior  court, 
ci6y  and  county  of  San  Francisco;  J.  V. 
Coffey,  Judge. 

T.  £.  Bergin,  for  petitioner. 

Paterson,  J.  On  August  19, 1889,  plain- 
tiff filed  a  petition  herein,  alleging  that,  not- 
withstanding the  fact  that  be  had  appealed 
from  an  order  of  the  superior  court  settling 
bia  account  as  executor, — in  which  he  was 
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required  to  account  for  $9,847.29  more,  be 
alleged,  tbun  he  should  be  charged  with, — 
said  court  claimed  that  the  appeal  did  not 
suspend  the  operation  of  the  order  settling 
said  account,  and,  on  application  of  the 
heirs,  was  proceeding  to  a  flnal  distribution 
of  the  estate.  Upon  this  petition  an  alterna- 
tive writ  of  prohibition  was  issued  out  of 
this  court,  commanding  the  superior  court  to 
refrain  from  further  hearing  the  said  peti- 
tion for  final  distribution,  and  to  show  cause 
on  September  20,  1889,  why  It  should  not  be 
prohibited  "from  further  proceedings  upon 
the  aforesaid  petition  for  final  distribution  of 
said  estate  until  the  appeal  of  the  petitioner 
from  the  order  of  said  superior  court,  settling 
the  final  accounts  of  the  petitioner  and  ex- 
ecutor, to  this  court,  shall  have  been  finally 
disposed  of."  Thereafter  respondent  filed  an 
answer  herein,  and  argument  was  tiad  upon 
the  question  as  to  the  effect  of  the  appeal  re- 
ferred to.  Pending  decision  upon  that  issue, 
the  heirs  mentioned  in  the  petition,  and  who 
filed  the  application  for  a  final  distribution, 
have  filed  a  petition  herein  asking  that  the 
alternative  writ  of  prohibition  be  dismissed, 
on  the  ground  that  since  the  argument  on 
the  return  to  the  writ  they  had,  by  leave  of 
the  superior  court,  withdrawn  their  applica- 
tion for  final  distribution.  In  said  petition 
they  stipulate  to  make  no  application  for 
final  distribution  of  the  estate  until  tlie  de- 
termination of  the  appeal  from  the  order 
settling  the  final  account,  expressly  reserv- 
ing, however,  their  right  to  apply  for  partial 
distribution  if  advised  so  to  do.  In  support 
of  the  request,  they  have  filed  herein  a  certi- 
fied copy  of  an  order  of  the  court  below,  al- 
lowinf;  them  to  withdraw  their  application 
for  distribution.  We  see  no  good  reason  for 
refusing  to  grant  the  application.  The  writ, 
if  made  peremptory,  would  prohibit  th^  court 
only  from  proceeding  to  a  final  distribution 
until  the  determination  of  the  appeal  from 
the  order  settling  the  account  of  the  executor. 
As  that  proceeding  has  been  entirely  aban* 
doned  in  the  court  below,  and  the  parties  in- 
terested have  stipulated  not  to  renew  their 
application,  the  issuance  of  a  peremptory 
writ  could  serve  no  useful  purpose.  The 
question  whether  the  heirs  are  entitled  to 
proceed,  under  section  1658,  Code  Civil  Proc, 
for  a  partial  distribution  pending  the  appeal 
from  the  order  settling  the  account,  is  not 
before  us  in  this  proceeding.  It  is  ordered 
that  the  writ  lieretofore  issued  herein  be  dis- 
charged, and  that  the  moving  parties  pay  the 
costs  incurred. 

We  concur:  Beatty,  C.  J. ;  MoFablano, 
J.;  Fox,  J.;  Suaufsxein,  J. 


(14  Colo.  291) 

FOBD  V.  ROBBSTS. 
{SuTpreme  Court  of  Colorado.    Feb.  28,  ISin..; 

Dismissal  sr  Utipulatiox— Measure  of  Damaobb 
— Conversion. 
1.  Defendant  failed  to  perform  his  part  of  a 
contract  under  which  plaintiff  was  to  move  a  build- 


ing, famish  the  necessary  blocking,  and  allow  it 
to  remain  10  days,  when  defendant  was  to  have  a 
permanent  foundation  put  in,  so  as  to  release  the 
blocking.  Held,  that  a  dismissal  by  stipulation  of 
a  suit  for  the  value  of  the  blocking,  and  for  ita  de- 
tention and  use  by  defendant,  barred  another  ac- 
tion on  the  same  demand,  unless  the  right  to  sue 
again  was  reserved  by  plaintiff. 

3.  Defendant,  at  the  expiration  of  the  10  days, 
having  told  plaintiff  that  he  might  remove  the 
blocking,  plaintiff's  measure  of  damages  is  the  ex- 
pense of  the  removal,  provided  it  is  practicable. 

3.  If  the  blocking  cannot  be  removed  unless 
defendant  complies  with  his  contract,  his  fail- 
nre  so  to  do  amounts  to  a  conversion,  and  plain- 
tiff's measure  of  damages  is  the  value  of  the  block- 
ing at  the  time  of  its  conversion,  and  not  tlievalne 
of  its  use  to  plaintiff. 

Commissioners'  decision.  Appeal  from 
Arapahoe  county  court. 

Geo.  W.  Miller  and  John  A.  Perry,  for  ap- 
pellant.   Broum  &  Putnam,  for  appellee. 

Reed,  C.  It  appears  that  the  appellant. 
Ford,  made  a  contract  with  Roberts,  appellee, 
by  which  Roberts  was  to  furnish  the  neces- 
sary tools  and  appliances,  move  a  building, 
place  it  in  position,  furnish  the  necessary 
temporary  blocking  or  underpinning,  levd 
the  building,  and  allow  the  blocking  to  re- 
main 10  days,  in  which  time  Ford  was  to 
have  a  permanent  foundation  put  in,  so  as  to 
release  the  blocks  of  Roberts,  and  allow  a  re- 
moval of  them.  Such  seem  to  be  the  facts, 
so  far  as  ascertainable  from  the  record.  The 
building  was  moved,  and,  as  claimed  by  Rob- 
erts, leveled  and  blocked  up,  in  accordance 
with  the  contract.  Some  controversy  arose 
over  the  matter,  aad  a  suit  was  commenced 
by  Roberts  in  the  district  court.  Ford  failed 
to  have  the  foundation  put  in,  and  the  block- 
ing released,  so  he  could  remove  it.  A  bill 
for  $60,  the  alleged  value  of  the  blocking  at 
the  time  it  was  put  in,  in  June,  1881,  and  a 
bill  for  $150,  for  its  detention,  and  the  value 
of  its  use  from  the  14th  of  June  to  August 
17th,  was  filed  in  the  suit  in  the  district  court. 
The  record  in  this  suit  does  not  say  what,  if 
any,  adjudication  was  had;  and  shows  that 
in  March,  1883,  suit  was  dismissed  by  stipu- 
lation at  the  cost  of  Ford,  who  paid  the  costs. 
This  suit  was  brought  before  a  justice  of  the 
peace,  appeal  taken  to  tlie  county  court,  trans- 
cript filed  September  13,  1883,  tried  by  the 
court  in  January,  1886,  and  judgment  for 
Roberts  for  $100  and  costs.  The  suit  was 
brought  for  the  detention  and  use  of  the 
blocking,  and  was  the  same  as  that  for  which 
the  bill  was  filed  in  the  district  court.  What 
was  done  in  that  court  cannot  be  determined 
from  anything  in  the  record  in  this  case,  ex- 
cept adismissal  by  agreement.  The  bill  filed 
in  that  case  became  part  of  it;  might  have 
been  adjudicated.  If- that  case  was  settled 
by  the  parties  without  reserving  a  right  to 
Roberts  to  again  sue,  that  extinguislied  the 
cause  of  action.  The  court  might  have  re- 
quired proof,  and,  if  the  facts  were  found  as 
above,  the  suit  should  have  been  dismissed 
at  the  cost  of  the  plaintiff.  If  tlie  sup|K>sed 
claim  was  not  disposed  of  by  the  disposition 
of  the  suit  in  the  district  court,  the  case  must 
be  reversed  for  errors  upon  the  trial. 
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It  appears  tbat  Ford  not  only  made  no  ob- 
i«>ction  to  Roberts'  removing  the  blocks  at 
the  expiration  of  10  days,  but  told  him  to  do 
so.  Proof  should  have  been  made  in  regard 
to  the  practicability  of  the  removal  by  Rob- 
erts, and,  if  practicable,  he  could  have  recov- 
ered only  the  expenses  incident  to  taking  the 
blocks  out.  If  found  impracticable,  and  that 
they  could  not  be  removed  without  Ford  com- 
plied with  bis  contract, — put  in  the  founda- 
tion, and  released  them, — the  court  should 
have  treated  it  as  a  conversion  by  Ford  at 
the  expiration  of  the  10  days,  and  the  proper 
inquiry  was  as  to  the  value  of  the  blocks  at 
the  time  of  the  conversion.  This  should 
have  been  fixed  by  competent  testimony,  and 
could  not  have  exceeded  the  sum  of  $60,  as 
fixed  by  Roberts  in  his  bill.  Roberts  was 
under  no  obligation  to  take  the  blocks  back 
when  they  were  released  by  Ford,  in  Septem- 
ber. He  elected  to  do  so,  however,  and  did 
take  tbem;  and  their  value  at  the  time  of 
their  recovery  by  Roberts  should  have  been 
fixed,  and  the  amount  deducted  from  their 
value  at  the  time  of  their  con  version.  There 
was  no  contract  of  hire,  and  the  measure  of 
damage  adopted  by  the  court  was  erroneous, 
as  may  be  seen  at  a  glance.  Roberts  testi- 
fied tbat  he  bad  replaced  them  at  an  expense 
of  $60.  If  Ford  bad  not  seen  fit  to  release 
them,  the  time  for  which  Roberts  could  have 
recovered  for  their  use  would  have  only  been 
limited  by  the  time  they  would  resist  natural 
decay;  and  Roberts,  under  the  rule  adopted 
by  the  court,  and  according  to  his  evidence 
of  the  value  of  their  use  to  him,  could  at  in- 
tervals have  recovered  from  S750  to  #1,000  a 
year  for  the  detention  and  use  of  material 
worth  $60.  The  judgment  should  be  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings, in  accordance  with  suggestions 
herein  made. 

Richmond  and  Fattison,  GC,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded. 


(14  Colo.  71) 

HUEB  t>.  CiTT  OF  GEMTRAL. 

{Supreme  Court  of  Colorado.    Jan.  31,  1S90.) 
Cos8nTnTioNAi,l<AW — Appeal  pkou  Foucb  Jcdqe 

— DlSKISSAI. 

1.  Wbere,  before  the  adoption  of  the  state 
oooBtitutton,  a  city  was  incorporated  under  a  spe- 
cial cbarter,  and  no  abandonment  of  this  charter, 
and  reincorporation  under  the  general  laws  relat- 
ing to  towns  and  cities,  has  taken  place,  the  original 
charter,  and  amendments  thereto,  are  not  uncon- 
stitutional on  the  ground  of  special  or  local  legis- 
lation; and,  unless  InconBistent  with  the  constitu- 
tion, the;  may  stand. 

3.  Originally,  the  charter  of  defendant  pro> 
vided  for  the  election  of  "  one  justice  of  the  peace, 
to  be  denominated  'police  judge,'  for  the  City 
of  Central  "  By  subsequent  amendment,  the  lan- 
guage was  80  changed  as  simply  to  require  the 
election  of  ''one  police  judge. "  The  city  charter 
further  contained  the  following  provision :  " Ap- 
fealB  shaU  be  allowed  from  decisions  in  all  cases 
arising  under  the  provisions  of  this  act,  or  any  or- 
dinance passed  in  pursuance  thereto,  to  the  district 


court ;  and  every  such  appeal  shall  be  granted  in  the 
game  manner,  and  with  like  effect,  as  appeals  are 
taken  from  and  granted  by  justices  of  the  peace 
under  the  laws  of  this  territory. "  Afterwards,  the 
course  of  appeal  from  justices  of  the  peace  to  the 
district  court  was  changed  to  the  county  court. 
Held,  notwithstanding,  that  an  appeal  would  lie 
from  the  police  judge  to  the  district  court. 

8.  On  such  an  appeal,  irrespective  of  the  ques- 
tion of  jurisdiction,  the  district  court  was  not  aur 
thorized  to  dismiss  the  cause. 

Appeal  from  district  court,  Gilpin  county. 

Clement  E.  Huer  was  tried  and  convicted 
before  the  police  magistrate  under  an  ordi- 
nance of  the  City  of  Central.  He  appealed 
from  the  judgment  pronounced  to  the  district 
court.  In  the  latter  court,  on  motion,  hia 
appeal  was  dismissed  for  want  of  jurisdiction, 
and  judgment  was  rendered  against  him  for 
costs.  To  reverse  this  judgment  the  present 
appeal  was  taken,  under  the  act  of  1885,  reg- 
ulating practice  in  this  court. 

J.  McD.  Livesay,  for  appellant.  S.  W. 
Hurlbut,  for  appellee. 

Helm,  C.  J.  Prior  to  the  adoption  of  the 
constitution,  Central  City  was  incorporated 
under  a  special  charter.  Ko  abandonment  of 
this  charter,  and  reincorporation  under  the 
general  law  relating  to  towns  and  cities,  has 
since  taken  place.  Therefore,  provisions  of 
the  original  charter,  and  legitimate  amend- 
ments thereto,  are  not  unconstitutional  upon 
the  ground  of  special  or  local  legislation ;  and, 
unless  Inconsistent  with  the  constitution, 
they  may  stand.  People  v.  Londoner,- and 
ciUtiona,  13  Colo. ,  22  Pac.  Rep.  764, 

Origi  nally,  the  charter  in  question  provided 
for  the  election  of  "one  justice  of  the  peace, 
to  be  denominated '  police  judge,'  for  the  City 
of  Central."  But  by  subsequent  amendment 
the  language  was  so  changed  as  simply  to  re- 
quire the  election  of  "one  police  judge." 
Sess.  Laws  1866,  p.  94.  While  the  olHce  has 
since  been  made  appointive,  instead  of  elect- 
ive, the  requirement  that  the  incumbent  be  a 
justice  of  the  peace  has  not  been  restored. 
This  police  judge,  or  "magistrate,"  as  he  is 
termed  in  some  parts  of  the  charter,  is  now 
appointed  by  the  council.  By  statute,  he  is 
given  jurisdiction  over  actions  for  the  viola- 
tion of  city  ordinances.  By  ordinance,  such 
jurisdiction  is  made  exclusive  except  in  ease 
of  absence  or  disability.  If  it  were  a  fact 
tbat  the  police  judge  is  also  clothed  with  the 
powers  of  a  justice  of  the  peace,  the  present 
inquiry  would  not  be  aSected  thereby.  Id 
the  case  at  bar,  he  was  not  acting,  or  attempt- 
ing to  act,  as  a  justice  of  the  peace.  He  pro- 
ceeded as  police  judge  or  magistrate,  exclu- 
sively, and  discharged  the  duties  peculiar  to 
that  office.  Appeals  do  not  now  lie,  under 
the  general  law,  from  justices  of  the  peace  to 
the  district  court.  The  judgment  of  the  court 
below  was  predicated  upon  the  proposition 
that  for  this  reason  no  appeal  would  lie  from 
the  police  judge  of  Central  to  the  district 
court.  The  special  charter  of  Central  City 
contains  the  following  provision:  "Appeab 
shall  be  allowed  from  decisions  in  all  cases 
arising  under  the  provisions  of  this  act,  or  anj 
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ordinance  passed  in  pnrsuance  thereto,  to  the 
district  court;  and  every  such  appeal  shall  be 
granted  in  the  same  manner,  and  with  lilse 
effect,  as  appeals  are  taken  from  and  granted 
by  justices  of  the  peace  under  the  laws  of  this 
territory,"  The  foregoing  statute, which  was 
adopted  in  1864,  contains,  in  substance,  two 
alfirniative  declarations:  First,  that  ap- 
peals from  decisions  of  the  police  judge,  in 
cases  relating  to  the  violation  of  city  onii- 
nances,  shall  lie  to  the  district  court ;  and, 
secondly,  that  such  appeals  are  to  be  granted 
and  prosecuted  in  the  same  manner,  and  with 
like  effect,  as  are  apppals  from  judgments  of 
justices  of  the  peace.  The  two  clauses  of 
this  provision  are  therefore  separate,  and  in 
a  certain  sense  independent  of  each  other. 
The  Qrst  speciQes  the  forum  to  which  tlie  ap- 
peals in  question  shall  be  taken.  The  second 
points  out  the  manner  of  prosecuting  such 
appeals.  It  is  true  that  when  the  statute 
first  became  a  law  the  right  of  appeal  from 
justices  of  the  peace  to  tlie  district  court  also 
existed.  It  is  likewise  true  that  this  right 
has  been  taken  away,  and  that  for  the  last 
12  years  appeals  from  justices  of  the  peace 
have  been  returnable  exclusively  to  the  coun- 
ty court.  But  there  is  nothing  in  the  consti- 
tution requiring  that  appeals  from  police 
magistrates,  in  actions  under  ordinances,  be 
taken  to  the  same  tribunal  as  those  from  jus- 
tices of  the  peace  acting  within  their  ordinary 
jurisdiction.  Nor  has  the  statute  undercon- 
sideratiun  been  changed  or  repealed  by  other 
legislative  enactment.  In  view  of  the  plain 
statutory  declaration  on  the  subject,  and  of 
the  fact,  above  mentioned,  tliat  the  statute 
is  not  void  because  local  in  its  operation,  we 
are  of  opinion  that  the  appeal  in  question  was 
erroneously  dismissed.  Substituting  the 
word  "state"  for  the  word  "territory"  in  the 
provision,  as  we  are  authorized  to  do,  the 
foregoing  construction  involves  no  inconsist- 
ency or  difUculty.  The  appeal  lies  to  the  dis- 
trict court;  but  it  is  to  be  granted  in  the 
same  manner,  and  prosecuted  with  the  same 
effect,  as  appeals,  under  the  present  general 
laws,  from  justices  of  the  peace  to  the  county 
court. 

We  have  not  seen  fit  to  notice  the  fact  that, 
according  to  the  record  recital,  the  district 
court  dismissed  the  cause  itself,  instead  of 
the  appeal  from  the  police  magistrate.  In 
any  view  of  the  case,  this  would,  at  the  stage 
of  the  proceeding  when  taken,  be  erroneous. 
If  the  court  had  no  jurisdiction  of  the  appeal, 
it  could  not  dismiss  the  cause,  while,  if  the 
court  did  have  jurisdiction  of  the  appeal,  it 
bad  no  authority  to  summarily  dispose  of  the 
cause  in  this  manner.  The  judgment  is  re- 
versed, and  the  cause  remanded. 


(U  Colo.  4»1) 

Campbell  v.  Shiland. 
{Supreme  Court  Qf  Colorado.    Jan.  81, 1890.) 
Assumpsit — Pleading. 
A  complaint  averring  "  that  defendant  is  In- 
debted to  plaintiff  for  money  paid,  laid  out,  and  ex- 
pended by  plaintiff  between  December  6,  18T9,  and 


December  20,  1883,  for  the  use  and  benefit  of  the 
defendant,  and  at  his  special  instance  and  request, 
in  the  sum  of  $11,476.07:  that  said  s'jm  is  due,  but 
defendant  has  not  paid  the  same,  nor  any  part 
thereof, "  states  a  cause  of  action. 

Appeal  from  district  court,  Arapahoe  coun- 
ty; Elliott,  Judge. 

J.  W.  Vroom,  for  appellant.  Edgar  Cay- 
pless,  for  appellee. 

Helm,  G.  J.  It  is  conceded  in  the  argu- 
ment of  this  case  that,  upon  motion  to  malte 
the  complaint  more  definite  and  certain,  the 
court  below  ordered  a  bill  of  particulars  to  t>e 
filed.  The  record  shows  that  thereupon  a 
general  demurrer  challenging  the  sufficiency 
of  the  complaint  was  presented  and  over- 
ruled. From  the  order  thus  made  the  pres- 
ent appeal  was  taken  under  the  act  of  1885, 
and  the  sole  matter  presented  for  adjudica- 
tion may  be  resolved  into  the  inquiry,  does 
the  complaint  state  a  cause  of  action?  The 
pleader  evidently  endeavored  to  unite  in  one 
count  four  or  five  of  the  common-law  counts 
in  indebitatus  assumpsit,  all  of  which,  how- 
ever, related  to  the  same  subject-matter. 
This  course  was  allowable  at  common  law, 
and,  though  hardly  to  be  commended,  is  not 
obnoxious  to  a  general  demurrer  under  the 
present  practice.  A  count  in  indebitatus  as- 
sumpsit, framed  substantially  as  required  at 
common  law,  is  now  held  to  be  a  sullicient 
compliance  with  the  Code  mandate  as  to  al- 
legations of  fact.  Gale  v.  James,  11  Colo. 
540,  19  Pac.  Rep.  446;  Allen  \  Patterson.  7 
N.  Y.  476;  McManuS  v.  Mining  Co.,  4  Nev. 
15;  Gran n is  V.Hooker,  29  Wis. 65;  Meagher 
V.  Morgan,  3  Kan.  372;  VVilkins  v.  Stiilger, 
22  Cal.  232;  Ball  v.  Fulton  Co.,  31  Ark. 
879;  Bliss.  Code  PI.  (2d  Ed.)  g§  298,  299. 
This  position  is  more  easily  reconciled  with 
the  underlying  principle  of  code  pleading, 
because  of  the  provision  (Civil  Code,  §  63) 
which  excuses  setting  forth  in  the  first  in- 
stance the  items  of  an  account,  requiring, 
however,  the  delivery  of  a  copy  thereof  upon 
demand  therefor.  Bliss,  Code  PI.  §  299,  su- 
pra. If,  therefore,  in  the  present  case,  any 
one  of  the  counts  which  plaintiff  attempted 
to  plead  would  be  sufficient  at  common  law, 
so  far  as  allegations  of  fact  are  concerned, 
the  complaint  states  a  cause  of  action,  and 
the  demurrer  was  pruperlyoverruled.  Among 
other  things,  this  pleading  avers,  substan- 
tially, that  defendant  is  indebted  to  plaintiff 
for  money  paid,  laid  out,  and  expended  by 
plaintiff  between  December  6,  1879,  and  De- 
cember 20,  1883,  for  the  use  and  benefit  of 
defendant,  and  at  his  special  instance  and  re- 
quest, in  the  sum  of  $11,476.07;  that  said 
sum  is  due,  but  defendant  has  not  paid  the 
same,  nor  any  part  thereof.  The  complaint 
is  not  framed  in  the  precise  language  em- 
ployed by  common-law  pleaders;  nor  does  it 
allege  the  legal  inference  that  defendant,  by 
virtue  of  the  premises,  "promised,"  etc.;  but 
it  will  be  observed  that  no  material  averment 
of  fact  is  wanting  to  constitute  a  good  com- 
mon-law declaration  for  "money  expended." 
Therefore,  without  analyzing  or  commeutiug 
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upon  the  remaining  portions  o{  the  pleading 
in  question,  we  shall  hold  that  the  action  of 
the  court  below  in  the  premises  was  not  er- 
ror, and  the  judgment  is  accordingly  afiSrmed. 

Eluott,  J.,  having  presided  as  district 
Judge  at  the  trial  of  this  cause,  did  not  par- 
ticipate in  ita  consideration  in  this  court. 


a*  Colo.  75) 

Smith  «.  Bbunk  et  al. 
{Supreme  Court  <if  Colorado.  Jan.  17, 1890.) 
Rbformation  ot  Ikstruhbnts. 
At  the  time  ot  the  execution  of  a  negotiable 
note,  the  maker  also  executed  a  title-bond,  agree- 
ing to  convey  to  the  payee  an  undivided  one-half 
interest  in  certain  mining  claims,  which  were  care- 
fully described.  It  was  also  agreed  that  the  payee 
should  have  a  lien  on  these  premises  for  the  pay- 
ment of  the  note,  and  the  maker  inserted  a  special 
condition,  providing  that  "this  bond  shall  be  and 
remain  a  special  lien  upon,  and  for  the  payment" 
of  the  note;  but  by  mistake  or  fraud  he  omitted 
the  words,  "the  said  property  above  described, " 
after  the  words,  "lien  upon."  Held,  that  as  be- 
tween an  indorsee  of  the  note  and  the  maker,  and 
as  against  subsequent  purchasers  or  incumbranc- 
ers of  the  premises,  with  full  notice  of  the  payee's 
and  indorsee's  rights,  the  bond  would  be  reformed 
■o  as  to  express  the  meaning  of  the  parties  thereto. 

Appeal  from  district  court,  Suramitcounty. 
M.  B.  Carpenter,  for  appcUant.     Bailey 
f&  Wtlkiri,  for  appellees. 

Helm,  C.  J.  The  complaint  in  this  case 
averred,  among  otlier  things,  that  on  the  12th 
day  of  March,  1884,  Brunk  made  and  exo- 
cuted  to  one  Gorton  bis  promissory  note  for 
82,500,  payable  in  two  years,  with  Interest 
at  the  rate  of  8  per  cent,  per  annum;  that  at 
the  same  time  Brunlc  also  executed  to  Gor- 
ton a  title-bond,  agreeing  to  convey,  upon 
payment  of  $12,000,  an  undivided  one-half 
interest  in  certain  raining  claims,  which  were 
carefully  described;  that  as  a  part  of  the 
same  transaction  a  special  agreement  was  en- 
tered into  between  Brunk  and  Gorton,  to  the 
effect  that  the  latter  should  have  a  mortgage 
lien  upon  said  premises  for  the  payment  of 
note  mentioned ,  and  that  the  ti  tie-bond  should 
contain  a  paragraph  reducing  the  lien  con- 
tract to  writing;  that  Brunli  drew  the  al- 
leged tKind  and  mortgage,  inserting  therein 
the  following  clause:  "Special  Condition.  It 
is  agreed  by  the  said  George  W.  Brunk  that 
this  bond  shall  be  and  remain  a  special  lien 
upon,  and  for  the  payment  of,  a  certain 
promissory  note  executed  on  the  day  of  the 
date  liereof  by  the  said  George  W.  Brunk, 
payable  to  tlie  order  of  S.  S.  Gorton  at  the 
First  National  Bank  of  Denver,  Colo.,  two 
years  after  the  date  hereof,  for  the  principal 
sum  of  92,500.  with  interest  at  8  per  cent. 
per  annum. "  The  complaint  further  alleged 
"that,  in  writing  the  said  speciHl  condition 
above  mentioned,  the  said  defendant  Brunk 
left  out,  by  mistake,  inadvertence,  or  fraud, 
tbe  words,  'the  said  property  above  de- 
acribed,'  after  the  words,  'a  special  lien  up- 
on; '  that  such  mistake  was  not  discovered  by 
tbe  said  Gorton  or  defendant  Brunk  until  aft- 
er   tbe   recording   of  tbe   said   title-bond, 


which  was  recorded  on  the  17th  day  ot 
March,  1884,  in  Book  51  of  Deeds,  on  page 
277,  of  the  records  of  Summit  county,  Colo.; 
that  It  was  the  intention  of  the  defendant 
Brunk  to  give  to  the  said  Gorton  a  lien  upon 
the  said  property  above  described,  for  the 
payment  of  the  said  note  of  82,500,  and  a 
good  security  upon  such  mining  property  for 
the  payment  of  the  said  note,  but  that, 
through  mistake,  inadvertence,  or  fraud,  the 
bond  was  drawn,  executed,  acknowledged, 
and  delivered  with  the  said  words,  '  the  prop- 
erty above  described,'  left  out;"  that  the  al- 
leged claim  or  interest  of  the  remaining  d^ 
fendants  in  tbe  premises  was  procured  sub- 
sequent  to  the  recording  aforesaid;  that  the 
promissory  note  was,  before  maturity,  for 
valuable  consideration,  duly  assigned  to  plain- 
tiff; and  that  defendant  Brunk  was  wholly 
insolvent,  and  unable  to  pay  the  note,  or  sat- 
isfy any  judgment  obtained  against  him 
thereon.  The  prayer  was  that  the  instru- 
ment be  reformed  so  as  to  express  the  full 
intention  and  meaning  of  the  parties  thereto; 
also  that,  unless  the  note  and  interest  be  paid, 
a  decree  of  foreclosure  be  entered  in  accord- 
ance with  law.  To  this  complaint  a  demur- 
rer was  filed  and  sustained.  Judgment  be> 
ing  entered  upon  these  pleadings  in  favor  of 
defendants,  the  present  appeal  was  taken. 

The  purpose  of  the  parties  in  executing  the 
instrument  de3cril>ed  by  the  complaint  is  too 
clear  to  be  misunderstood.  A  cursory  exam- 
ination of  this  instrument  shows  clearly  that, 
while  intended  to  be  a  title-bond,  it  was  also 
designed  to  operate  as  a  mortgage  upon  tlie 
premises  mentioned,  securing  payment  of  the 
82,500  note.  The  so-called  "special  condi- 
tion" is  not  worded  in  accurate  legal  terms; 
it  was  written  by  Brunk,  who  was  not  a  law- 
yer; but  it  declares  that  the  bond  "shall  be 
and  remain  a  special  lien  upon,  and  for  tbe 
payment  of,  a  certain  promissory  note,"  etc 
Lien  upon  what?  No  one  could  read  the 
language  employed  without  being  impressed 
with  the  certainty  that  some  words  were 
omitted,  but  no  real  doubt  could  exist  as  to 
what  the  omission  related.  The  natural  and 
reasonable  inference,  from  the  entire  context 
of  the  writing,  is  that  the  intention  of  the 
parties  was  to  create  a  valid  incumbrance  up- 
on the  real  estate  previously  therein  de- 
scribed. It  is  hardly  necessary  to  remind 
counsel  that  we  are  not  here  dealing  with  a 
case  where  no  property  is  described  in  any 
part  of  tbe  writing.  By  the  assignment  ot 
the  note  to  Smith,  the  security,  such  as  it 
was,  pnssed  also  to  him.  Were  Brunk  the 
only  defendant,  we  would  have  no  hesitation 
in  saying  that,  upon  tbe  averments  of  the 
complaint,  properly  supported  by  proofs,  a 
court  of  equity  might  reform  the  instrument, 
and  carry  out  the  original  intent  of  the  par- 
ties thereto.  The  alleged  interest  or  claim  of 
the  remaining  defendants  did  not,  under  the 
circumstances,  destroy  the  legal  sufficiency 
of  the  pleading.  The  complaint  avers  that 
such  claim  or  interest,  whatever  it  might 
prove  to  be,  was  "obtained  with  full  notice 
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and  knowledge  of  the  said  Gorton's  and 
plaintiff's  rights  in  the  premises."  Tiiis 
averment  miglit  have  been  couched  in  more 
technical  language,  but  its  meaning  is  rea- 
sonably plain.  Whether  appellant  relies  up- 
on actual  notice  or  knowledge,  or  upon  con- 
structive notice  through  the  prior  recording 
of  the  instrument,  we  are  not  advised;  and 
whether  or  not  the  record  of  the  instrument, 
containing,  as  it  did.  the  special  condition 
mentioned,  and  also  a  perfect  description  of 
the  property  bonded,  was  sufficient  to  put 
them  upon  inquiry,  and  thus  charge  them 
■with  notice,  we  need  not  now  determine. 
Accepting,  as  we  must,  the  material  allega- 
tions of  the  complaint  as  true,  it  does  not  at 
present  appear  that  Bruuk's  co-defendants 
were  in  any  better  position  than  Brunk  him- 
self. We  do  not  discuss  the  question  of  mis- 
Joinder  of  parties.  If  plaintiff  is  entitleil  to  a 
mortgage  lien  upon  the  premises,  subsequent 
purchasers  or  incumbrancers  are  certainly 
proper  parties  to  his  action  for  rerorraation 
and  foreclosure.  The  court  erred  in  sustain- 
ing the  demurrer.  The  judgment  is  accord- 
ingly reversed,  and  the  cause  remanded. 


(14  Colo.  290) 


RiLET  V.  RlLET. 


(Supreme  Court  of  Colorado.    Feb.  28, 1890.) 
Appeal — Cosfmotino  Evidence. 
Where  the  evidence  is  conflicting,  the  find- 
ings of  fact  by  the  lower  court  will  not  be  distiu'bed. 

Commissioners' decision.  Appeal  from  su- 
perior court  of  Denver. 

&.  W.  Miller  and  J.  A.  Perry,  for  appellant. 
Markham  tt  Dillon,  E.  A.  Clark,  and  Bar- 
tels  <&  Blood,  for  appellee. 

Ree0,  C.  This  suit  was  brought  by  the 
appellee  against  his  brother,  the  iippeliant.  to 
recover  one-half  of  $2,400  received  by  liim 
for  grading  done  on  the  Denver  &  South 
Park  Railroad.  The  contract  for  the  grading 
was  signed  by  appellant  alone.  Appellee 
claimed  to  be  an  equal  partner,  and  entitled 
to  one-half  of  the  proceeds  of  tlie  work.  The 
only  question  tliat  was  to  be  determined  was 
that  of  the  alleged  partneraliip.  The  case 
was  heard  before  tlie  court,  the  testimony  be- 
ing oral,  and  a  decree  entered,  finding  that 
the  partnership  had  existed,  and  that  appel- 
lee was  entitled  to  receive  from  the  appellant 
01,200  and  interest.  The  only  assignment 
of  error  relied  upon  in  argument  is  the  third, 
as  follows:  "The  evidence  is  wholly  insufli- 
cient  to  justify  the  findings  and  decree  of  the 
court."  The  question  tried  and  determined 
by  the  court,  and  brought  here  for  review, 
was  purely  one  of  fact.  The  evidence  was 
very  conflicting  and  contradictory.  There 
was  sutHcient  evidence  to  warrant  the  find- 
ing and  decree,  but  it  cannot  be  said  that 
there  was  any  great  °  preponderance  of  evi- 
dence in  favor  of  the  finding.  Under  such 
circumstances,  the  finding  will  not,  accord- 
ing to  the  well-settled  rule  of  this  court,  be 
disturbed.    Counsel  for  appellant  insists  in 


argument  that  the  court  erred  in  allowing  in- 
terest on  the  amount  decreed.  No  good  rea- 
son is  shown  why  appellant  should  not  have 
been  chargeable  with  interest  for  withliold- 
ing  the  money.  The  court  may  have  found 
from  the  evidence  that  the  money  was  un- 
reasonably and  vexatiously  witliheld,  and  that 
interest  was  properly  chargeable  under  the 
statute.    The  decree  should  be  affirmed. 

Richmond  and  Pattison,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  of  the 
court  below  is  affirmed. 


(14  Colo.  264) 

Thomas  v.  People. 
(Supreme  Court  of  Colorado.    Feb.  28, 1890.) 

COSTEMPT. 

An  attorney  presented  a  petition  to  the 
court,  without  reading  it,  for  the  removal  of  a 
cause,  alleging  prejudice  of  the  jud^e;  and  the 
judge,  after  reading  the  petition,  appointed  a  com- 
mittee "to  inquire  Into  the  matters  alleged  in  said 
petition. "  The  petition  was  present^  In  a  re- 
spectful manner,  aud  there  was  nothing  in  the 
language  u&ed  which  constituted  a  contempt  per 
se,  but  the  committee,  after  hearing  the  evidence, 
made  a  report  that  the  charges  were  a  reflection 
on  the  honor,  integrity,  and  dignity  of  the  court, 
and  were  made  lecklessly,  and  without  sutflcient 
inquiry  as  to  the  truth  of  the  allegations.  The  dis; 
trict  attorney  then  filed  an  information  against  the 
attoi-ney  for  contempt,  and  an  attachment  was  is- 
sued. Neither  the  report  of  the  committee  nor  the 
information  was  verified.  BeVi  that,  as  the  infor- 
mation was  not  verified,  it  was  insufBcient  to  con- 
fer jurisdiction  on  the  court  to  issue  the  attach- 
ment, under  Ck)de  Civil  Proc  Colo.  J  848,  which 
provides  that,  when  a  contempt  is  not  committed 
m  the  immediate  view  and  presence  of  the  court, 
an  affidavit  shall  be  presented  containing  a  state- 
ment of  the  facta  constituting  the  contempt. 

Commissioners'  decision.  Error  to  district 
court,  Gunnison  county. 

Thomas  Bros.  &  Weggener,  for  plaintiff  in 
error.  H.  M.  Hogg,  Dist.  Atty.,  for  the 
People. 

Pattison,  C.  The  judgment  sought  to  be 
reviewed  in  this  case  was  rendered  in  a  pro- 
ceeding instituted  against  plaintiff  in  error 
and  others  for  an  alleged  contempt  of  court. 
It  appears  from  the  record  that  prior  to  July 
12,  1886,  there  were  pending  in  the  court  be- 
low certain  actions  at  law,  wherein  one  Car- 
rie L.  Davis  was  plaintiff,  and  John  H.  Bow- 
man, then  sheriff  of  that  county,  was  defend- 
ant, t'laintiff  in  error  was  one  of  tlie  attor- 
neys for  the  defendant  in  these  actions.  On 
the  day  named  he  caused  a  petition,  which 
had  theretofore  been  prepared  by  him,  praying 
for  a  change  of  tlie  place  of  trial  of  the  ac- 
tions mentioned,  to  be  presented  to  the  court. 
The  petition  was  made  under  section  81  of 
the  Code  of  Civil  Procedure,  tlien  in  force. 
This  section  provided  for  change  of  the  place 
of  trial,  whenever  a  party  "shall  fear  that 
he  will  not  receive  a  fair  trial  in  the  court  iu 
which  the  action  is  pending,  on  account  that 
the  judge  is  interested  or  prejudiced,"  etc. 
The  petition  alleged  prejudice  of  the  judge. 
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In  compliance  with  the  reqairements  of  the 
section,  as  construed  by  this  court,  the  facts 
and  circuiDStancies  upon  which  the  allegation 
of  prejudice  were  predicated  were  set  forth 
in  detail.  Christ  v.  People,  3  Colo.  394; 
Hughes  V.  People,  5  Colo.  436.  It  is  unnec- 
essary to  recite  these  facts  and  circumstances. 
When  the  petition  was  presented  to  the  court, 
it  was  not  read  by  counsel,  but  was  submit- 
ted to  the  judge  for  his  consideration.  Im- 
mediately after  reading  the  petition,  the  judge, 
upon  his  own  motion,  caused  an  order  to  be 
entered,  appointing  a  committee,  consisting 
of  three  members  of  the  bar,  "to  inquire  into 
the  matters  alleged  in  said  petition,  with  full 
authority  to  administer  oaths,  and  send  for 
persons  and  papers,  and  to  take  su6h  action 
in  the  premises  as  they  may  deem  proper." 
The  committee  wjts  not  required  to  talce  the 
oath  of  oihce.  Subsequently  the  committee 
presented  a  report,  the  concluding  paragraph 
of  which  was  as  follows:  "Your  committee 
would,  therefore,  conclude  from  the  charges 
presented  in  said  afiSdavit,  as  well  as  from 
the  evidence  adduced  before  us,  that  such 
charges  are  a  serious  reflection  upon  the  hon- 
or, integrity,  and  dignity  of  this  court,  and 
tttdt  the  same  were  made  recklessly,  and  with- 
out sufficient  inquiry  as  to  the  truth  of  the 
allegations  therein  contained,  so  far  as  they 
affect  the  judge  of  this  court,  and  that  the 
party  making,  as  well  as  the  persons  causing, 
said  a£Bdavit  and  petition  to  be  filed,  are  in 
contempt  of  ttiis  honorable  court."  The  re- 
port was'  not  verified  by  the  committee,  or 
any  one  of  tbem.  Plaintiff  in  error  was  not 
permitted  to  participate  in  the  proceedings 
had  before  the  committee  in  any  manner. 
When  the  report  was  submitted,  the  court 
caused  the  same  to  be  spread  upon  the  min- 
utes of  the  court,  directed  the  evidence  taken 
to  be  filed  with  the  clerk,  and  ordered  the 
district  attorney  of  the  district  to  Ale  an  in- 
formation "against  all  of  the  parties  con- 
cerned in  filing  the  said  petition."  Pursu- 
ant to  the  order,  the  proceeding  now  sought 
to  be  reviewed  wasinstituted.  The  informa- 
tion alleged  that  plaintiff  in  error  and  the 
other  pai'ties  concerned  in  the  suit  in  which 
the  petition  was  filed,  in  making  and  present- 
ing the  petition,  committed  gross  acts  of  con- 
tempt of  the  district  court,  in  that  they 
caused  the  petition  to  be  filed,  published,  etc. 
A  copy  of  the  petition  was  set  forth  in  the 
information.  The  information  was  not  veri- 
fied. Upon  the  filing  of  the  information,  the 
conrt  ordered  an  attachment  for  contempt  to 
issue  against  plaintiff  in  error  and  others,  re- 
turnable forthwith.  When  the  warrant  of 
attachment  was  returned  by  the  officer,  mo- 
tion to  quash  the  information  and  warrant 
was  Hied,  because — "First,  the  said  informa- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  contempt  of  court;  second,  because  the 
information  filed  herein  is  not  verified. "  The 
niotion  was  overruled.  Thereupon  plaintiff 
in  error  filed  his  separate  answer  to  the  in- 
formation, in  which,  among  other  things,  he 
expressly  avers  that,  by  the  language  con- 


tained in  the  petition  for  change  of  venae, 
he  intended  no  reflection  "upon  the  charac- 
ter or  integrity  of  the  court,  nor  the  jhdge 
thereof,  but  he  thought  he  was  within  the 
line  of  professional  duty  to  his  client,  and  at 
the  time  thought  it  necessary  to  make  the 
allegations  contained  in  the  petition."  Upon 
the  information  and  answer,  plaintiff  in  error 
was  adjudged  to  be  guilty  of  contempt,  and 
a  fine  of  S500  was  iiuposed  upon  him. 

It  is  only  necessary  for  this  court  to  deter- 
mine whether  the  proceedings  had  prior  to  the 
issuance  of  the  warrant  of  attachment  con- 
ferred jurisdiction  upon  the  court  to  issue 
the  process.  It  is  manifest,  from  the  course 
of  the  proceedings,  that  the  language  of  the 
petition  for  the  change  of  venue  was  not 
deemed  to  be  contempt  per  se;  that  the  con- 
tempt, if  any.  was  not  regarded  as  direct, 
but  constructive.  The  court  was  correct  in 
its  assumption.  Ex  parte  Curtis,  3  Minn. 
274,  (Gil.  188.)  The  record  clearly  shows 
that  the  petition  was  presented  in  a  re- 
spectful manner,  and  that  there  was  nothing 
in  the  language  of  the  petition  itself  which 
would  constitute  a  contempt,  unless  it  could 
be  established  by  evidence  that  it  was  used 
either  with  a  reckless  disregard  of  the  truth, 
or  with  the  express  intention,  not  only  to 
establish  prejudice  within  the  meaning  of 
the  statute,  but  also  to  refiect  upon  the  hon- 
or, integrity,  and  character  of  tlie  judge.  It 
was  therefore  necessary  to  inquire  and  ascer- 
tain the  meaning  and  intention  of  the  par- 
ties in  the  premises.  The  intention  of  the 
parties  was  a  material  element  in  the  offense. 
Hap.  Contempt,  §  121.  Investigation  was 
therefore  necessary. 

At  the  time  this  proceeding  was  instituted, 
chapter  31  of  the  Gxle  of  Civil  Procedure,  re- 
lating to  contempts  and  their  punishments, 
was  in  force.  The  court  below  should  in 
some  measure,  at  least,  have  conformed  with 
the  rules  prescribed  by  this  chapter.  The 
proceeding  was  instituted  under  its  provis- 
ions. Section  348  expressly  requires  that, 
when  the  contempt  is  not  committed  in  the 
immediate  view  and  presence  of  the  court, 
an  affidavit  shall  be  presented  containing  a 
statement  of  the  facts  constituting  the  con- 
tempt. No  information  is  necessary,  for  the 
reason  that  it  is  the  office  of  the  affidavit 
to  inform  the  court  of  the  facts  which  con- 
stitute the  foundation  of  the  proceeding. 
Worland  v.  State,  82  Ind.  49.  In  tlte  ab- 
sence of  the  affidavit,  the  court  is  without  the 
legal  information  necessary  to  warrant  the 
issuance  of  the  attachment.  The  judge  can- 
not act  upon  mere  hearsay  statements. 
Knowledge  must  be  brought  home  to  him  by 
the  means  prescribed  by  the  statute.  The 
statement  of  facts  upon  which  the  court  may 
proceed,  must  be  verified  by  an  oath.  An  in- 
formation is  not  an  affidavit,  and  cannot  be 
substituted  for  an  affidavit,  unless  it  is  duly 
verified.  The  report  of  the  committee  ap- 
pointed in  this  case  could  by  no  means  per- 
form tneofiice  of  the  affidavit.  So  far  as  this 
proceamg  is  concerned,the  appointment  of  the 
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committee  and  its  action  were  extrajudicial. 
It  may  not  be  improper  to  initiate  a  proceed- 
ing to  punisti  for  constructive  contempt  by 
information.  Tlie  affidavit  will  still  be  nec- 
essary, however,  unless  tlie  information  con- 
tains a  statement  of  tlie  facts  and  circum- 
stances constituting  the  contempt.  In  such 
case,  the  information  simply  performs  the 
office  of  the  affidavit  prescribed  by  the  stat- 
ute. As  the  affidavit  must  of  necessity  be 
sworn  to,  it  is  clear  that  the  information 
must  be  verified.  In  the  absence  of  verifica- 
tion, it  is  insufficient,  and  confers  no  juris- 
diction upon  the  court  to  issue  tlie  attach- 
ment. Gandy  v.  State,  13  Neb.  445.  14  N. 
W.  Bep.  143;  Wilson  v.  Territory.  1  VVyo. 
155;  Young  v.  Cannon,  2  Utah,  560;  In  re 
Daves.  81  N.  0.  72;  Stote  v.  Myers,  44  Iowa, 
580;  Batchelder  v.  Moore,  42  Gal.  412;  Wliit- 
tem  v.  State,  36Ind.  196;  McConnell  v.  State, 
46  Ind.  298;  In  re  Judson,  3  Blatchf.  148. 
In  the  light  of  these  authorities,  it  is  clear 
that  the  court  erred  in  overruling  the  motion 
to  quash  the  information  and  the  warrant  of 
attachment,  for  the  reason  that  the  informa- 
tion was  not  verified. 

It  is  unnecessary  to  consider  other  ques- 
tions presented  by  the  record.  The  judgment 
is  reversed,  and  plaintiff  in  error  discharged. 

Beed  and  Bichhond,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  contempt  pruce^ing  ordered 
dismissed. 


(14  Colo.  202) 

CooBS  o.  German  Nat. 


Bane. 


{Supreme  Court  of  Colorado.    Feb.  28, 1890.) 
NbootiAblb  Instbcments  —  Bona  Fids  Porohab- 

EKS. 

1.  Where  A.  indorses  drafts  in  blank  to  B.,  for 
twUection,  and  B.,  wrongfully  assuming  to  bo  the 
owner,  sells  and  disposes  of  them  to  C,  who  has 
no  ItnowledKO  of  the  want  of  ownership  in  B.,  C. 
is  invested  with  good  title,  so  as  to  retain  the  pro- 
ceeds as  against  A. 

8.  C.  is  not  chargeable  with  notice  of  owner- 
ship in  A.  by  the  fact  that  in  B.'s  letter,  sending 
the  drafts  to  C,  they  were  described  as  "  A.'s  ac- 
ceptances. " 

Commissioners'  decision.  Appeal  from 
superior  court  of  Denver. 

Action  by  the  German  National  Bank  of 
Denver  against  Adolph  Coors,  to  recover  the 
amount  of  a  $1,000  note  executed  by  defend- 
ant and  discounted  by  plaintiff.  There  was 
judgment  for  plaintiff,  with  allowance  of 
certain  offsets.    Defendant  appeals. 

L.  S.  Dixon,  for  appellant,  Patterson  & 
Thomas,  for  appellee. 

Bbed,  C.  Coors,  the  appellant,  who  was 
defendant  below,  was,  and  for  many  years 
had  been,  a  brewer  at  Golden,  Jefferson 
county.  His  sales  were  mostly  by  car-lots  or 
large  quantities,  shipped  to  various  parties, 
and  sold  on  time.  It  was  his  custom  <m  the 
shipment  to  till  an  order,  to  draw  a  draft  pay- 
able to  his  own  order,  and,  at  tiie  expiration 


of  the  time  of  credit  given,  send  the  draft  to 
the  consignee  for  acceptance,  to  be  returned 
to  him.    F.  E.  Everett  was  a  private  banker 
at  Golden,  and  had  been  for  many  years.     In 
July,  1884,  he  died  insolvent.    He  kept  an 
account  and  transacted  business  with  appel- 
lee in  Denver,  and  acted  as  agent  and  corre- 
spondent of  appellee  at  Golden.    Appellant, 
Coors,  transacted  bis  business  and  kept  his 
account  with  Everett  until  the  time  of  his 
death.    His  accepted  drafts,  when  returned 
to  him,  were  by  him  indorsed  in  blank,  and 
deposited  with  Everett;  the  proceeds  to  be 
placed  to  his  credit  when  collected.    When 
in  need  of  money,  he  made  his  notes  payable 
to  Everett,  by  whom  they  were  discounted. 
It  appears  that  Everett  was  in  the  habit  of 
rediscounting   these    notes    with    appellee, 
which  fact  was  not  known-to  Coors;  and.  as 
appellee  was  in  the  habit  of  transuiitling 
the  notes  at  maturity  to  Everett  for  collec- 
tion, Coors  did  not,  necessarily,  know  that 
the  notes  had  been   rediscounted.    On  the 
26th  of  March,  1881,  Coors  made  his  note  to 
Everett  for  $1,500,  payable  90  days  after 
date,  with  interest.    On  the  8th  of  May, 
Coors  made  a  note  for  $1,000,  with  interest, 
payable  to  Everett  60  days  after  date,  whfch 
was  the  note  on  which  this  suit  was  brought. 
Both  notes  were  indorsed  in  blank  by  Everett, 
and  rediscounted  for  him  by  the  appellee. 
After  the  death  of  Everett,  Coors  opened  an 
account  with  the  appellee.    On  the  8th  day 
of  May,  1881,  Coors  drew  a  draft  on  Keppier 
&  Co.,  uf  Lead vi lie,  payable  at  60  days,  for 
$471.90.    On  the  21st  of  May  he  drew  a 
second  draft  on  Keppier  for  the  same  amount, 
at  60  days.    On  the  27th  of  May  he  drew  his 
draft  on  Dver  &  Northington,  of  Bawlins, 
Wyo.,  for $748.25,  at  60  days.     On  May  14th 
he  drew  his  draft  on  Crystal  Bros.,  Pitkin, 
Colo.,  for  $228,  at  75  days,— all  of  which 
drafts  were  accepted  by  the  drawees,  returned 
to  Coors,  indorsed  by  hitn  in  blank,  and  de- 
posited  with  Everett   for  collection.     The 
drafts  above  described  amounted  in  tlie  ag- 
gregrtte  to  $2,131.12.    The  drafts  were  not 
discounted  by  Everett,  nor  passed  by  him  to 
the  credit  of  Coors.    On  the '24th  of  June, 
when  the  two  notes  of  Coors  for  the  sums, 
respectively,  of  $1,500  and  $1,000,  were  near- 
ing  maturity,  Everett  applied  to  appellee  to 
have  the  Coors  drafts  above  described,  and 
perhaps  others,  discounted  to  meet  the  oaa- 
turing  notes.  ,0n  the  27th  of  June,  an  in- 
terview  was  had  on  the  same  subject,  at 
which  appellee  declined  to  discount  drafts  to 
meet  botli  notes,  but  discounted  drafts  on 
Crystal  Bros,  for  $228,  Keppler's  draft  of 
May  21st  for  $471.90,  and  draft  on  Dyer  ..% 
Northington  for  $748.25,  to  pay  the  note  of 
$1,500.     The  note,  having   been  paid  by 
Everett  to  appellee,  was  returned  to  Everett; 
and  Coors,  knowing  nothing  of  the  discount 
of  his  drafts  by  Everett  to  pay  the  note,  and 
having  noknowledgeof  the  rediscount  of  the 
note  by  appellee,  paid  the  same  to  Everett. 
The  other  drafts,  not  discounted,  were  left 
with  appellee  for  collection.     Whea   col- 
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lected,  the  proceeds  were  to  be  put  to  the. 
credit  of  Everett.  At  the  time  t>f  Everett's 
death,  the  note  of  Coors  for  $1,000  was  un- 
paid in  the  hands  of  appellee.  There  was  at 
that  time,  or  afterwards,  a  small  balance  in 
its  hands,  the  proceeds  of  collections  of 
Coors'  drafts,  to  the  credit  of  Everett.  At 
the  time  of  the  bringing  of  this  suit  there 
was  also  in  the  hands  of  appellee  a  small  bal- 
ance to  the  credit  of  Coors.  This  suit  was 
brought  to  recover  the  amount  of  the  $1,000 
note.  The  defendant  pleaded  payment,  and 
set  up  as  counter-claims  the  amounts  received 
by  appellee  on  each  of  the  above-mentioned 
drafts  of  Coors,  collected  by  appellee.  The 
case  was  tried  by  the  court  without  a  jury, 
who  allowed  as  offsets  the  balance  of  pro- 
ceeds of  the  Coors  drafts  to  the  credit  of 
Everett  in  the  hands  of  the  appellee,  and  the 
balance  on  the  account  of  Coors  in  the  bank 
to  the  credit  of  Coors;  leaving  a  iKtlance  on 
the  note  of  $864.18,  for  which  appellee  had 
judgment.  There  was  no  serious  dispute  in 
regard  to  the  facts.  It  was  not  claimed  that 
Coors  had  any  knowledge  of  the  rediscounts 
of  the  notes  made  by  Everett  with  appellee, 
nor  the  transfer  and  discounts  of  his  drafts 
left  for  collection  with  Everett;  nor  is  it 
daimed  that  appellee  had  any  actual  notice 
or  knowledge  that  Everett  was  not  the  own- 
er of  the  drafts  of  Coors. 

The  contention  for  Coors  is — First.  That 
under  the  circumstances  proved,  as  above 
8tat<H],  appellee  conld  not  acquire  title  to  the 
drafts.  Second.  That  by  the  language  Used 
in  the  letters  of  Everett  in  regard  to  the  Coors 
drafts,  appellee  was  notified,  or  should  have 
been,  that  they  were  not  the  pi'operty  of 
Everett,  but  of  Coors.  The  language  relied 
upon  was  as  follows:  "Golden,  Colo.,  July 
8th,  1884.  W.  I.  Jenkins,  Esq.,  Cashier, 
Denver — Dear  Sir:  I  adviso  Cr.  to-day  of 
15,844,  A.  Coors,  due  Ju.  27,  $1,500,  int.  $5, 
$1 ,505.  Of  the  list  of  collections  left  with 
you  of  his,  amt'g  $2,617.05,  $697  has  been 
paid,  &  placed  to  Cr.  my  ac,"  etc.  Also  of 
July  12th:  "I  note  disc'ts  Coors,  $1,438.56, 
from  list,  leaving  our  20,144,  $471.90,  due 
lOtb,  and  extended  Ave  days  as  a  collec- 
tion for  Cr.  when  paid."  And  from  a 
memorandum  made  by  Everett,  and  handed 
Jenkins,  cashier  of  appellee,  dated  June  27tb, 
on  which  Everett  bad  written:  "Discount 
A.  Coors  accept'cs,  coll'n  No.  20,144.  Uem. 
Jane  6th,  Keppler  &  Company,  Leadville, 
due  June  23  &  26th,  $468.75,"  etc.  We  do 
not  think  the  position  of  counsel  on  this  last 
point  tenable,  and  that  there  was  anythingin 
the  language  used  by  which  appellee  could  be 
informed  of  anything  in  regard  to  the  owner- 
ship of  the  drafts.  It  can  only  be  regarded 
as  description  to  designate  the  paper.  We 
can  find  no  authority,  and  none  is  cited  by 
counsel,  where  it  is  held  that  any  such  de- 
scriptive language  can  be  construed  to  indi- 
cate ownership;  and  certainly  no  such  infer- 
ence could  arise  when  Everett  was  the  holder 
of  them,  properly  indorsed  without  limita- 
tion, and  dealing  with  them  as  his  own. 


The  only  question  to  be  determined  is 
whether  Coors,  having  indorsed  the  drafts  in 
blank  to  Everett  for  the  purpose  of  having 
them  collected  and  the  proceeds  placed  to  his 
credit,  ^nd  Everett,  wrongfully  assuming  to 
be  the  owner,  could  sell  and  dispose  of  them, 
and  appellee,  without  knowledge  of  the  want 
of  ownership  in  Everett,  could  be  invested 
with  good  title,  so  as  to  retain  the  proceeds 
as  against  Coors.  It  is  a  well-settled  rule  of 
law  that  one  who  acquires  negotiable  paper, 
in  the  usual  course  of  business,  before  ma- 
turity, in  good  faith,  for  a  valuable  consider- 
ation from  one  capable  of  transferring  the 
same,  becomes  a  bona  fide  holder,  and  takes 
it  divested  of  all  prior  equities.  See  section 
4,  c.  1,  Code.  And  it  has  been  so  held  in 
this  court.  Wyman  v.  Bank,  5  Colo.  30,  and 
Bank  v.  McCleUand,  9  Colo.  608.  13  Pac. 
Rep.  723.  It  ia  contended  by  the  able  coun- 
sel of  appellant  that  "it  was  the  duty  of  the 
bank  proposing  to  purchase  from  Everett  to 
have  sought  Coors,  and  ascertained  from  him 
whether  Everett  had  any  authority  to  sell  or 
not."  This  is  not  in  harmony  with  the  law 
or  the  decisions  of  this  court.  In  Bank  t. 
McClelland,  supra,  it  was  said  by  the  present 
chief  justice,  at  page  610,  9  Colo.,  and  page 
725, 13  Pac.  Bep.:  "If  there  is  nothing  upon 
the  face  of  a  negotiable  instrument  or  in  the 
written  indorsement  or  assignment  to  notify 
the  assignee  that  the  instrument  was  origi- 
nally given  upon  an  illegal  consideration, 
(gambling  debts  excepted,)  or  obtained 
through  fraud,  the  assignee  who  pays  value 
therefor,  and  takes  the  same  In  good  faith 
before  maturity,  may  recover,  as  against  the 
maker.  This  is  true,  even  though  such  as- 
signee be  In  possession  of  facts  or  circum- 
stances Bufflcient  to  arouse  suspicion  in  the 
mind  of  a  person  of  ordinary  prudence,  and 
though  he  is  guilty  of  negligence  in  not  first 
following  up  such  information,  for  the  pur- 
pose of  discovering  the  fraud  or  illegality  to 
which  the  suspicious  circumstances  may  seem 
to  point."  The  rule  adopted  in  this  court  is 
that  of  the  federal  courts  and  a  majority 
of  the  states.  See  Bank  of  Metropolis  v. 
New  England  Bank,  1  How.  234,  6  How. 
212;  Swift  V.  Smith.  102  U.  S.  442;  Hotcb- 
kiss  V.  Banks,  21  Wall.  854;  Murray  v. 
Lardner,  2  Wall.  110;  Brown  v.  Spoflord,95 
U.  S.  474.  We  are  aware  that  in  the  state 
of  New  York,  and  some  other  states,  follow- 
ing its  decisions,  the  rule,  as  adopted  in  this 
state,  is  considerably  modined.  But  the  fed- 
eral rule,  as  here  adopted,  appears  to  be  the 
better  rule,  better  founded  in  reason,  and 
necessary  in  the  interest  of  commerce,  that 
requires  that  such  paper  should  be  allowed  to 
pass  from  hand  to  hand  with  the  greatest 
freedom  possible  consistent  with  safety;  and 
it  works  no  injustice  to  the  owner  of  paper 
to  say  that  he  shall  be  held  responsible  for 
his  own  acts,  and  not  an  innocent  party  who 
has  been  misled  by  them.  Coors  could  by  a 
word  have  limited  his  indorsement  so  as  to 
protect  himself  and  others.  That  be  failed  to 
do  so  was  not  the  fault  of  appellee,  but  his 
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o^yn,  and  he  must  suffer  the  loss  according 
to  a  principle  so  well  known  that  a  repeti- 
tion here  is  unnecessary.  The  judgment 
should  be  a£Brmed. 

Pattison  and  Richmond,  CC,  concur. 

Pek  Cxjkiam.  For  the  reasons"  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(U  Colo.  277) 

Hamill  v.  Ward. 
(Supreme  Court  of  Colorado.    Feb.  28, 1890.) 
Contracts— Joint  and  Setebal  Obuoationb. 

Under  Civil  Code  Colo.  S  13,  (Gen.  St.  § 
1884,)  making  joint  instruments  several  also,  the 
holder  of  a  note  who  sues  the  maker  and  indorser 
as  joint  makers,  dismisses  as  to  the  indorser,  vfith  - 
out  prejudice,  and  obtains  judgment  against  the 
maker,  may  afterwards  sue  the  indorser. 

Commissioners'  decision.  Appeal  from  su- 
perior court  of  Denver. 

Action  on  a  promissory  note. 

R.  8.  Morrison,  for  appellant.  7.  W.  Hom- 
er, for  appellee. 

Richmond,  C.  June  17, 1884. 0.  H.  Roth- 
acker  made  his  promissory  note,  payable  tour 
months  after  date,  to  the  order  of  W.  A. 
Hamill,  for  the  sum  of  $914.76,  witli  interest 
at  10  per  cent,  per  annum.  This  note  Hamill 
indorsed  to  tlie  Rounds  Type  &  Press  Com- 
pany. December  19,  1884,  appellee  herein, 
and  plaintiff  below,  Samuel  D.  Ward,  as  as- 
signee of  the  Rounds  Type  &  Press  Company, 
brought  suit  in  the  superior  court  of  the  city 
of  Denver  against  Rotliacker  and  Hamill,  al- 
leging that  they  were  joint  makers  of  the 
note.  To  this  complaint  Hamill  interposed 
a  demurrer.  The  grounds  of  the  demurrer 
do  not  appear  in  the  abstract  or  transcript 
of  record;  but  in  the  brief  of  appellee  we 
are  informed  that  the  grounds  of  demurrer 
were  "that  it  did  not  appear  by  the  com- 
plaint that  defendant  Hamill  was  liable  as 
joint  maker."  The  demurrer  w&s  sustained. 
Thereupon,  upon  motion  of  plaintiff,  it  was 
ordered  by  the  court  that  the  cause  be  dis- 
missed as  to  defendant  Hamill,  at  the  cost  of 
plaintiff;  said  dismissal  to  be  without  preju- 
dice as  to  the  rigiits  of  plaintiff  against  said 
defendant  Hamill.  Default  was  taken  against 
Bothacker,  and  judgment  entered  for  the  full 
amount  of  the  note,  with  interest.  Exteu- 
tion  was  issued,  and  $500  obtained.  April 
7, 1885,  plaintiff  instituted  this  action  against 
Hamill  to  recover  the  balance  due  on  the 
note,  alleging  the  proceedings  above  recited, 
the  insolvency  of  Rotbacker,  and  that  there 
now  remained  due  and  unpaid  the  sum  of 
•542.40.  The  answer  of  defendant  sets  up 
previous  suit,  alleging  that  plaintiff  had  elect- 
ed to  proceed  against  Hamill  and  Rothacker 
as  joint  makers ;  that  he  obtained  judgment 
against  Rotliacker  as  a  joint  maker;  and 
therefore  is  barred  from  proceeding  against 
the  defendant  Hamill  in  this  action  as  in- 
dorser. To  this  answer  plaintiff  replies,  ad- 
mitting that  the  original  complaint  charged 


Bothacker  and  Hamill  as  joint  makers;  but 
says  that  it  is  not  true  that  in  subsequent  pro- 
ceedings Rothacker  and  Hamill  were  charged 
as  joint  makers,  or  that  judgment  was  taken 
against  Rothacker  as  joint  maker.  Trial  by 
the  court,  and  judgment  for  plaintiff  in  the 
sura  of  $568,  to  which  defendant  duly  ex- 
cepted, and  prosecutes  this  appeal. 

Neither  the  transcript  nor  the  abstract 
contains  the  record  evidence  introduced  in 
the  trial  court;  therefore  objection  relating 
thereto  will  not  be  considered.  In  the  ab- 
stract of  the  bill  of  exceptions  it  is  recited 
that  plaintiff  offered  in  evidence  the  execu- 
tion and  return  in  the  case  of  Samuel  D. 
Ward,  assignee,  v.  O.  H.  Rothacker,  (No. 
963,}  which  shows  that  a  levy  had  been  made, 
and  that  execution  was  returned  satisfied  to 
the  extent  of  $447.60  and  costs,  and  unsatis- 
fied as  to  $540.40;  tliat  plaintiff  offered  rec- 
ord of  judgment  and  the  papers  and  proceed- 
ings in  case  No.  963.  It  is  further  recited 
that  of  the  amended  complaint  in  No.  962  a 
few  paragraphs  are  the  only  ones  material  to 
the  consideration  of  this  case,  and  are  those 
upon  which  the  defense  and  appeal  are  based. 
By  this  amended  complaint  (if  it  be  a  part  of 
the  record  in  963  instead  of  962)  it  appears 
that  defendants  were  proceeded  against  as 
joint  makers,  yet  it  also  appears  iu  the  rec- 
ord that  the  demurrer  was  interposed  to  the 
complaint,  and  that  plaintiff  obtained  leave 
to  farther  amend  complaint,  and  thereafter 
the  order  of  dismissal,  without  prejudice,  was 
entered.  The  contention  of  appellant  is  that 
plaintiff  cannot  have  judgment  against  Roth- 
acker as  a  joint  maker  with  Hamill,  and  fol- 
low with  a  suit  against  Hamill  as  indorser. 
It  is  undoubtedly  true  that  at  common  law  a 
judgment  against  one  of  two  joint  promisors 
is  a  bar  to  an  action  against  both  jointly,  and 
is  also  a  bar  to  an  action- ajtainst  the  other. 
"Parties  cannot  be  sued  separately,  for  they 
have  incurred  no  separate  obligation.  They 
cannot  be  sued  jointly,  because  judgment  has 
already  been  recovered  against  one  who  would 
be  subjected  to  two  suits  for  the  same  cause." 
"But,  where  the  liability  is  joint  and  several, 
a  judgment  against  one  does  not  preclude 
procedure  against  the  other  or  others."  2 
Daniel,  Neg.  Inst.  §  1296.  By  statute,  how- 
ever, in  this  state,  joint  instruments,  includ- 
ing promissory  notes,  are  declared  to  be  sev- 
eral also,  (Civil  Code,  §  13;  Gen.  St.  §  1834;) 
and,  under  said  section  13,  the  separate  obli- 
gation of  the  indorser  or  surety  is  made  so 
far  joint  as  to  permit  the  adjudication  of 
their  respective  liabilities  in  the  sauie  action. 
Bliss,  Code  PI.  (2d  Ed.)  8  93  et  seq.;  Pom. 
Rem.  §  194  et  seq.  But  this  is  optional  with 
plaintiff,  and,  upon  the  dismissal  of  the  for- 
mer suit  as  to  Hamill  without  prejudice,  his 
liability  in  the  present  action  remained  unaf- 
fected. But  it  may  be  claimed  that  section 
107  of  the  General  Statutes  is  (notwithstand- 
ing the  Code  provision  above  mentioned) 
still  in  force  in  this  as  well  as  in  other  partic- 
ulars. Upon  this  question  we  need  not  pass, 
for  the  reason  that  it  is  unimportant.  If  we  as- 
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sume  that  said  section  107  is  in  force  and  ap- 
piicuble  to  the  present  case,  there  has  been 
such  a  compliance  with  every  material  re- 
quirement tlieveof  as  perfects  the  liability  of 
Hamill.  He  was  the  assignor  of  the  promis- 
sory note,  and  since  plaintiff  exercised  due 
diligence  in  prosecuting  his  action  against 
the  maker,  and  endeavoring  by  execution  to 
thus  malce  his  debt,  his  right  to  proceed  in 
this  suit  against  Hamill  for  the  uncollected 
balance  cannot  be  questioned.  The  judgment 
is  afiirmed. 

Rbed  and  Pattisok,  GC,  concur. 

Feb  Cobiau.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(U  Colo.  37() 

Habrinoton  v.  Smith  H  aJ. 

{Supreme  Court  of  Colorado.    Fob.  28, 1890.) 

ExBMPTiONs— Waive  K. 

1.  Gen.  St.  Colo.  1883,  p.  601,  J  33,  provides  that 
beads  of  families  shall  hold  certain  kinds  of  prop- 
erty, to  a  certain  amount,  exempt  from  execation 
sale.  Section  84  provides  that,  if  any  person  shall 
seize  the  exempted  articles,  he  shall  be  liable  for 
three  times  their  value.  Held  that,  vrhen  an  exe- 
cution debtor  has  property  in  excess  of  the  exemp- 
Uon  allowed  by  law,  it  becomes  his  duty  to  inter- 
pose bis  claim  of  exemption  prior  to  the  sale,  pro- 
vided he  is  notified  of  the  levy,  and  in  a  position 
to  interpose  such  claim;  but,  where  he  has  only 
the  amount  of  the  exemption  value,  then  a  levy 
and  sale  under  an  execution  is  absolutely  illegal, 
and  without  warrant,  unless  exemption  be  waived. 

2.  Where  the  debtor  was  out  of  the  state  at  the 
time  of  the  levy,  a  letter  to  his  creditor  asking  for 
a  postponement  of  the  case  until  he  could  "come 
down,  and  fix  up  everything  satisfactory,"  but 
making  no  claim  to  exemption,  was  not  a  waiver  of 
his  exemption  nghts. 

Commissioners'  decision.  Appeal  from 
district  court,  Larimer  county. 

Action  by  Ferry  Harrington  against  John 
L.  Smith  and  Thomas  H.  Davy  for  trespass 
in  seizing  exempt  property.  Plaintiff  was 
nonsuited,  and  appeals. 

Haynes,  Dunning  &  Annis,  for  appellant. 
T.  if.  Robinson,  for  appellees. 

Richmond,  C.  May  29,  1885,  appellant 
was  the  bead  of  a  family,  residing  in  Larimer 
county,  Colorado,  a  carpenter  by  trade,  and 
was  the  owner  of  two  bay  horses,  oC  the  value 
of  8200;  one  lumber  wagon,  of  tlie  value  of 
380;  one  set  of  double  harness,  of  the  value 
of  825;  one  cow  and  calf,  of  the  value  of  $50, 
— wliich  he  claimed  were  exempt  from  levy 
of  attachment  and  sale  under  an  execution. 
Smith  was  constable  for  that  county;  and  on 
that  day  appellee  Thomas  H.  Davy  caused  a 
certain  writ  of  attachment  to  be  issued  and 
delivered  to  said  Smith,  and  directed  him  to 
take  and  seize  the  above  enumerated  proper- 
ty. It  appears  that  at  the  time  of  the  levy, 
and  even  until  after  the  20th  day  of  .June  of 
that  year,  appellant  was  temporarily  absent 
from  the  state.  He  seeks  to  recover  for  the 
triple  value  of  the  property  so  seized  and  sold. 
On  the  30th  day  of  May.  1885,  Davy  wrote  a 
letter  to  appellant  informing  him  that  he  had 


attached  all  of  his  stock, — harness  and  wagon 
included.  To  this  letter  appellant  replied, 
stating  that  he  would  return,  without  fail, 
by  June  20th,  and  arrange  everything  satis- 
factorily, asking  for  a  stay  of  proceedings 
until  that  date.  In  this  letter  no  claim  of 
exemption  was  set  up,  nor  was  the  claim 
made  by  any  member  of  his  family.  The 
sale  of  the  property  took  place  subsequent  to 
the  20th  of  June,  1885,  after  the  time  when 
appellant  had  agreed  to  return  and  arrange 
matters.  In  addition  to  the  above  stock  seized 
by  the  sheriff,  it  appears  that  the  constable 
levied  upon  four  other  cows  and  one  calf  be- 
longing to  appellant.  There  seems  to  be  no 
dispute  about  the  ownership,  nor  that  the 
stock  levied  upon  was  all  that  appellant  owned 
at  the  time,  nor  of  the  fact  that  he  was  de- 
tained, and  unable  to  reach  Colorado  prior  to 
the  sale  under  the  execution.  Motion  for  a 
nonsuit  was  granted,  and  exceptions  noted. 
Thereafter  a  motion  for  a  new  trial  was  over- 
ruled. In  denying  the  motion  for  a  new  trial, 
the  court  said  that,  "where  the  debtor  knew 
that  his  property  was  attached  while  it  was 
yet  within  tbe  control  of  the  o£9cer,  so  that 
it  could  be  returned  to  him,  it  was  his  duty 
to  demand  its  return,  or  to  give  notice  in 
some  way  of  bis  disapproval  of  the  act.  But, 
even  if  he  might  be  silent  and  be  safe  under 
such  circumstances,  if  he  says  anything  or 
does  anything  in  respect  to  the  levy  upon  his 
property,  it  must  be  a  disapproval  of  the  of- 
ficer's act;  or  else  the  fact  that  he  does  say 
something,  and  does  not  do  or  say  anything 
to  disapprove  of  the  levy,  should  be  construed 
into  an  acquiescence."  The  court  formed  its 
conclusion  on  the  letter  of  June  9, 1885.  writ- 
ten by  appellant  to  bis  creditor,  which  is  in 
words  and  figures  as  follows :  "  Tunnel  Camp, 
"Wyo.,  June  9,  1885.  Thos.  H.  Davy,  Esq.: 
Yours  of  May  30th  at  hand  to-day.  In  re- 
ply, I  will  say  that  it  Is  impossible  for  me  to 
come  home  now,  as  the  high  water  has  washed 
out  the  head-gates,  and  the  superintendent 
has  gone  to  Cheyenneto  get  instructions  from 
the  company.  If  your  letter  had  reached  me 
one  day  sooner,  1  could  have  made  other  ar- 
rangements; but,  as  it  is,  I  can'tdoanything. 
I  wish  you  would  postpone  the  case  until  the 
20th,  and  I  can  come  down  and  fix  up  every- 
thing satisfactory.  I  won't  leave  the  work 
until  the  superintendent  comes  home.  I  may 
not  gain  anything,  but  it  is  left  in  my  charge. 
Yours,  PfiRKY  Habrinoton.  Do  the  best 
you  can  for  me,  and  I  will  pay  you.  I  will 
be  there  on  the  20th  without  fail." 

Tiie  judge,  in  the  trial,  intimated  that  he 
based  his  conclusion  upon  the  principles  laid 
down  in  Drake,  Attnchm.  §  244a.  The  prin- 
ciple there  announced  is  as  follows:  "The 
defendant,  if  aware  of  the  levy,  must  at  tbe 
time  claim  the  exemption,  or  he  will  be  con- 
sidered to  consent  to  it.  Manifestly,  he  can- 
not set  up  such  a  claim  after  judgment  ren- 
dered against  him  in  the  attachment  suit." 
This  principle  is  based  upon  Indiana  author- 
ities, which  were  undoubtedly  inHueuced  by 
the  peculiar  wording  of  the  statute  of  tliat 
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state,  hereinafter  referred  to.  The  sole  ques- 
tion foi'  our  consideraLioD,  therefore,  is  wheth- 
er or  not  the  conclusions  of  the  court  were 
correct.  This  particular  question  has  re- 
ceived no  direct  consideration  in  any  of  the 
causes  involving  the  question  of  exemption 
heretofore  heard  in  this  court.  The  General 
Statutes  of  this  state  (1883,  §  32,  p.  601) 
provide  as  follows:  "The  following  proper- 
ty, when  owned  by  any  pei-son  being  the  head 
of  a  family,  and  residing  with  the  same,  shall 
be  exempt  from  levy  and  sale  upon  any  exe- 
cation  or  writ  of  attachment:  «  ♦  ♦ 
Worliing  animals  to  the  value  of  $200;  one 
cow  and  calf;"  "tools  and  implements  or 
stock  in  trade  of  any  mechanic,  minor,  or 
other  person,  used  and  kept  for  the  purpose 
of  carrying  on  his  trade  or  business,  not  ex- 
ceeding $200  in  value."  Section  34  of  said 
act  provides  that,  "if  any  officer  or  other 
person  •  •  *  shall  take  or  seize  any  of 
the  articles  of  property  hereinbefore  exempted 
from  levy  and  sale,  such  officer  or  person 
shall  be  liable  to  the  party  injured  for  three 
times  the  value  of  the  property  illegally  taken 
or  seized,  to  be  recovered  by  action  of  tres- 
pass with  costs  of  suit."  For  the  purposes 
of  this  discussion,  the  above  is  all  of  the  stat- 
ute necessary  to  be  mentioned.  It  will  be 
observed  that  nowhere  in  this  statute  referred 
to  is  there  any  language  making  it  incum- 
bent upon  the  debtor  to  select  or  point  out 
which  properly  he  claims  is  exempt.  Seem- 
ingly, there  is  great  confusion  in  the  author- 
ities and  text-writers  as  to  what  ia  the  duty 
of  the  debtor  at  the  time  the  officer  seeks  to 
levy  upon  the  property,  but  a  careful  exam- 
ination will  disclose  the  fact  to  be  that. this 
confusion  is  the  result  of  the  dilfert^nt  word- 
ing of  the  statutes.  In  Indiana,  the  statute 
provides  that,  "if  any  execution  debtor  shall 
claim  property  as  exempted  by  virtue  of  this 
act,  he  shall  elect  whether  he  will  claim  per- 
sonal or  real  property,  or  both,  and  shall  des- 
ignate the  property  so  claimed."  2  Davis, 
St.  1876,  p.  356,  §  9.  Undoubtedly,  the  de- 
cisions of  Indiana  are  bi»ed  upon  this  pro- 
vision of  that  statute.  Tbestatute  of  Illinois 
also  provides  that  the  debtor,  under  certain 
circumstances,  shall  select  the  property 
which  he  claims  shall  be  exempt;  and  yet, 
notwithstanding  that  provision  of  the  stat- 
ute, it  was  held,  in  the  case  of  Cole  v.  Green, 
21  111.  103,  that,  "where  a  judgment  debtor 
has  but  sixty  dollars'  worth  of  property,  he 
need  not  prove  a  formal  or  express  selection 
by  bim  of  that  property  in  order  to  protect  it 
from  levy  and  sale  on  execution.  If  a  debtor 
has  but  sixty  dollars'  worth  of  property,  the 
statute  exempts  it  from  the  effect  of  any 
judgment,  execution,  or  attachment.  It  is 
placed  beyond  the  reach  of  the  law.  unless  by 
the  voluntary  act  of  the  owner." 

The  argument  of  the  court  in  arriving  at 
this  conclusion  is  to  the  effect  that  there  can 
be  no  selection  where  there  is  nothing  left, — 
one  may  take  the  whole,  but  he  cnnnot  select 
the  whole;  and  that  the  matter  of  selection, 
under  the  statute,  could  not  be  made  in  this 


particular  case.  In  snch  case,  the  statute, 
by  its  own  office,  sets  apart  the  whole  prop- 
erty to  the  use  of  the  debtor,  and  absolutely 
exempts  it  from  levy  and  sale  on  execution; 
and  to  it  no  judgment,  execution,  or  attach- 
ment can  exist.  So  far  as  the  two  horses 
were  concerned,  in  the  case  at  bar,  there  is 
no  doubt,  from  the  testimony,  but  what  they 
were  all  that  appellant  had.  Consequently, 
it  would  not  be  necessary  for  him  to  indicate, 
directly  or  indirectly,  that  the  property  was 
exempt.  It  was  the  duty  of  the  otBcer,  who 
is  supposed  to  know  the  property  exempt  by 
the  statute,  to  leave  such  property  so  exempt 
with  the  execution  debtor.  In  the  case  of 
Howard  v.  England,  36  Minn.  388,  29  N.  W. 
Kep.  68.  It  was  held  that,  "  when  an  officer 
assumes  to  levy  an  execution  upon  and  sell 
property  which  the  law  thus  chooses  and  se- 
lects as  exempt,  the  levy  and  sale  are  per  aa 
illegal,  and  the  officer  liable  to  the  debtor 
without  any  demand,  as  is  also  the  execution 
creditor  who  participates  in  the  levy  and 
sale."  Where  the  statute  exempts  a  particu- 
lar ciiattel,  as  a  horse  or  a  work-beast,  and 
the  debtor  has  but  one.  a  selection  is  obvi> 
ously  not  required,  nor  is  the  debtor  required 
to  claim  the  benetit  of  the  statute.  Tlie  offi- 
cer must  take  notice  of  the  fact  that  the 
chattel  is  exempt;  and.  where  an  officer  sold 
a  debtor's  only  horse,  under  such  circum- 
stances, a  conviction  of  misdemeanor  under 
the  statute  was  sustained  aeainst  him.  State 
v.  Haggard,  1  Humph.  390.  In  Gilman  v. 
Williams,  7  Wis.  288,  i  Wiis  held:  "It  is  not 
necessary  for  the  judgment  debtor  to  selecf 
or  point  out  to  the  officet  sui.-h  articles  cf 
property  as  are  specifically  exempt  by  law 
from  execution." 

Upon  a  careful  examination  of  all  the  au- 
thorities, we  are  inclined  to  think,  under 
the  statute  of  this  state,  that,  when  an  execu- 
tion debtor  has  property  of  a  certain  kind  in 
excess  of  the  exemption,  it  becomes  his  duty 
to  interpose  his  claim  of  exemption  prior  to 
the  sale,  provided  he  is  notified  of  the  levy, 
and  in  a  position  to  interpose  sucii  claim. 
This  seems  to  be  the  rule  adopted  by  this 
court  in  Beliymer  v.  Cook,  5  Colo.  899,  and 
is  undoubtedly  supported  by  the  majority  of 
authorities  of  states  with  a  similar  statute. 
But,  where  the  execution  debtor  had  only  a 
precise  number,  or  property  of  the  exemption 
value,  under  the  statute,  then,  and  in  such 
case,  a  levy  and  sale  under  an  execution  is 
at>solutely  illegal,  and  without  WHrrant,v  un- 
less exemption  be  waived,  and  this  Is  a  iQat- 
ter  of  defense.  -  State  v.  Haggard,  supra.  In 
such  case,  it  is  the  duty  of  the  officer  to  l^et 
aside  such  property  as  is  already  exempt,  at}' 
der  the  statute,  from  levy  and  sale.  In  tliia 
particular  case  at  bar,  the  court  undertook  o)r 
did  construe  the  letter  above  recited  afi 
amounting  to  a  waiver  of  the  exemptior^ 
rights,  and  granted  a  nonsuit.  This,  in  oui^ 
judgment,  was  error.  The  party  was  not\ 
present  to  claim  the  exemption  until  after  '^ 
the  sale;  and,  so  far  as  the  evidence  goes,  | 
the  explanation  of  his  absence  was  entirely  | 
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SAtisfactory.  In  Haawell  v.  Parsons,  15  Cal. 
266,  it  was  held:  "The  absence  of  the  plain- 
tiff *  •  •  when  the  sale  took  place  was 
a  saffldent  excuse  for  not  claiming  the  ex- 
emption at  the  time."  The  purport  of  the 
letter,  as  we  construe  it,  was  that  he  desired 
particularly  to  have  time  allowed  him  in 
which  he  might  settle  the  demand  of  the  ex- 
ecution debtor.  As  has  already  been  said, 
the  levy  of  the  attachment  was  illegal.  The 
property  was  absolutely  exempt  from  levy 
and  sale.  By  the  express  terms  of  the  stat- 
ute under  which  the  writ  was  issued,  the  of- 
fice of  tlie  process  was  limited  to  property 
"not  exempt  by  law  from  execution."  Oen. 
St.  §  2002.  A  judgment  against  the  debtor 
would  create  no  lien  upon  this  property. 
The  attachment  levy  was  without  force  or 
effect.  The  defendant  was  a  mere  trespasser. 
Under  such  circumstances,  it  is  clear  that  the 
owner  of  exempt  property,  either  at  the  time 
the  levy  is  made,  or  before  or  after  the  sale 
pursuant  to  the  execution,  may  claim  bis 
property,  unless  his  conduct  has  been  such  as 
to  make  it  inequitable  for  him  to  assert 
bis  title.  In  this  case,  it  must  be  assumed 
that  the  defendant  knew  when  be  seized  the 
property  that  it  was  exempt,  and  that  the 
seizure  was  a  trespass.  The  silence  of  the 
plaintifT,  under  the  circumstances,  therefore, 
was  not  alone  sufficient.  Some  of  this  prop- 
erty was  undoubtedly  exempt.  And  the 
court  erred  in  determining,  as  a  matter  of 
law,  that  the  letter  of  June  9th  was  sufficient 
to  defeat  a  recovery.  For  error  in  granting 
nonsuit,  we  think  the  judgment  should  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 

Pattison  and  Reed,  CC,  concur. 

Per  Cubiau.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  re- 
versed. 


(9  Moot.  254} 

NswEix  et  al,  t.  Metendorff. 
(Supreme  Court  of  Montana.    Feb.  4, 1890.) 

CONTBACTS  — RbSTBAINT   Ot  TBADB  —  ESTOPPXI,— 

Rbcord  on  Appeai. 

1.  A  contract  to  sell  a  brand  of  cigars  to  no  one 
in  the  state  but  defendant,  and  to  give  him  the  ex- 
clusive agen<7  for  such  sale,  is  not  in  restraint  of 
trade. 

2.  Wbere,  in  an  action  for  floods  sold,  plain- 
tiffs, by  demurrer  to  an  answer  alleging  a  special 
contract  and  damages  by  its  breach,  obtain  a  rul- 
ing that  the  contract  is  void,  whereupon  defendant 
pleads  that  fact  in  bar,  a  ruling  at  the  close  of  the 
evidence  and  argument  that  the  contract  is  valid 
is  error,  and  plaintiffs  are  estopped  to  take  advan- 
take  of  it,  defendant  being  by  the  ralings  deprived 
of  his  right  to  recoup. 

8.  The  record  on  appeal  should  contain  an  or- 
derly and  chronological  statement  of  the  case,  and 
pleadings  should  be  Inserted  but  once,  and  then  re- 
ferred to  by  i>age. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  N.  W.  McConnell,  Judge. 

/.  B.  Clayberg,  for  appellant.  Slanders  & 
Culltm,  for  respondents. 


De  Witt,  J.  The  record  In  this,  case  pre- 
sents the  following  history:  The  complaint 
is  for  the  price  of  cigars  sold  and  delivered  by 
plaintiffs  to  defendant.  Defendant  answered, 
and  admitted  the  sale  and  delivery,  and  set 
up  in  recoupment  a  contract,  the  terms  of 
which  were,  generally,  that  in  1886  he  was 
dealing  in  cigars:  that  plaintiffs  approached 
him  to  sell  their  "Flor  de  B.  Garcia  Cigars," 
agreeing  that  defendant  should  have  the  sole 
and  exclusive  right  of  selling,  handling  and 
dealing  in  said  cigars  in  Montana;  that  plain- 
tiffs would  not  sell  said  cigars  to  any  one  else 
in  the  territory;  that  defendant  would  cease 
advertising  and  selling  various  other  valuable 
brands  of  cigars  in  which  he  was  dealing,  and 
from  the  sale  of  which  he  was  deriving  much 
profit;  that  he  would  accept  said  sole  agency, 
would  purchase  said  brand  of  cigars  from 
plaintiffs,  and  would  introduce  and  promote 
the  sale  thereof  to  the  best  of  his  ability.  The 
answer  further  alleges,  in  detail,  the  per- 
formance by  defendant  of  his  part  of  the  con- 
tract, and  the  expenditure  of  large  sums  of 
money  in  placing  said  cigars  upon  the  mar- 
ket. Then  follows  the  allegation  of  breach 
by  plaintiffs,  in  that  they  sold  the  said  brand 
of  cigars  to  other  dealers  in  the  territory,  by 
which  breach  the  defendant  suffered  great 
damage  in  his  business,  which  damage  he  re- 
coups against  the  plaintiff's  account  for  the 
cigars  sold.  The  court  below  sustained  a  de- 
murrer to  this  answer,  on  the  ground  that 
the  contract  pleaded  was  void,  as  against  pub- 
lic policy,  being  in  restraint  of  trade,  and 
could  not  be  pleaded  in  recoupment.  Defend- 
ant accepted  the  ruling  of  the  court,  and  took 
leave  to  amend,  which  he  did  by  pleading  the 
same  contract,  not  in  recoupment,  but  as  an 
absolute  defense,  on  the  ground  that,  if  the 
contract  were  void,  the  plaintiffs  could  not 
recover  thereunder.  The  case  went  to  trial 
in  this  condition,  before  the  court  without  a 
jury.  The  theory  of  the  case  seems  to  have 
been  preserved  until  the  court  made  findings 
and  conclusions  of  law,  at  which  time  he 
held  that  the  contract  was  not  void.  Defend- 
ant presumably  had  not  introduced  evidence 
of  damages  by  reason  of  breach,  as  he  was 
not  entitled  to  under  the  pleadings;  and 
judgment  was  made  and  entered  for  plaintiffs 
for  the  amount  claimed.  Defendant  seems 
not  to  have  had  a  day  in  court.  His  motion 
for  a  new  trial  was  denied.  From  that  order, 
and  the  judgment  as  well,  be  appeals;  having 
saved  his  errors  complained  of  by  exception. 

We  will  first  construe  the  contract  as  to 
whether  it  must  be  considered  void  as  in  re- 
straint of  trade.  The  rule  that  contracts  that 
are  in  restraint  of  trade  shall  be  void,  aa 
against  public  policy,  is  among  our  most  an- 
cient common-law,  inheritances.  In  Alger 
v.  Thacher,  19  Pick.  51,  Morton,  J.,  says: 
"As  early  as  the  second  year  of  Henry  V., 
(A.  D.  1415,)  we  find,  by  tlie  year-books,  that 
this  was  considered  to  be  old  and  settled  law. 
Through  a  succession  of  decisions,  it  has 
been  handed  down  to  us  unquestioned,  till 
the  present  time. "    The  learned  judge  traces 
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the  liistory  of  the  rule  to  its  modern  tnodiQ- 
cation,  that  "contracts  in  restrain  of  trade, 
generally,  have  been  held  to  be  void;  while 
those  limited  as  to  time  or  place  or  persons 
have  been  regarcled  as  valid,  and  duly  en- 
forced." He  gives  the  reasons  for  the  rule 
in  the  following  language:  "(1)  Such  con- 
tracts injure  the  parties  making  them,  be- 
cause they  diminisli  their  means  of  procuring 
livelihoods,  and  a  competency  for  their  fam- 
ilies. They  tempt  improvident  persons,  for 
the  sake  of  present  gain,  to  deprive  them- 
selves of  the  power  to  make  future  acquisi- 
tions, and  they  expose  such  person  to  imposi- 
tion and  oppression.  (2)  They  tend  to  deprive 
the  public  of  the  services  of  men  in  the  em- 
ployment and  capacities  in  which  they  may 
be  most  useful  to  the  community  as  well  as 
themselves.  (3)  They  discourage  industry 
and  enterprise,  and  diminish  the  products  of 
ingenuity  and  skill.  (4)  They  prevent  com- 
petition, and  enhance  prices.  (5)  They  ex- 
pose the  public  to  all  the  evils  of  monopoly; 
and  this  especially  is  applicable  to  wealthy 
companies  and  large  corporations,  who  have 
the  means,  unless  restrained  by  law,  to  ex- 
clude rivalry,  monopolize  business,  and  en- 
gross the  market.  Against  evils  like  these, 
wise  laws  protect  individuals  and  the  public, 
by  declaring  all  such  contracts  void."  See, 
also,  cases  in  that  opinion  cited. 

The  doctrine  is  again  well  stated  in  Law- 
rence V.  Kidder,  10  Barb.  641,  in  which  case 
the  court,  Selden,  J.,  cites  with  approval 
BiiONSON,  J.,  in  Chappel  v.  Brockway,  21 
Wend.  157,  as  follows:  "There  may  be  cases 
where  the  contract  is  neither  injurious  to  the 
public  nor  the  obligor,  and  then  the  law 
makes  an  exception,  and  declares  the  agree- 
ment valid."  In  Navigation  Co.  v.  Winsor, 
20  Wall.  68,  Mr.  Justice  Bradley  says: 
"There  are  two  principal  grounds  on  which 
the  doctrine  is  founded  that  a  contract  in 
restraint  of  trade  is  void  as  against  public 
policy.  One  is  the  injury  to  the  public  by 
being  deprived  of  the  restricted  party's  in- 
dustry; the  other  is  the  injury  to  the  party 
hiraseU  by  being  precluded  from  pursuing 
his  occupation,  and  thus  being  prevented 
from  supporting  liimself  and  his  family.  It 
is  evident  that  both  these  evils  occur  when 
the  contract  is  general,  not  to  pursue  one's 
trade  at  all,  or  not  to  pursue  it  in  the  entire 
realm  or  country.  The  country  suffers  the 
loss  in  both  cases;  and  the  party  is  deprived 
of  his  occupation,  or  is  obliged  to  expatriate 
himself  in  order  to  follow  it.  A  contract 
that  is  open  to  such  grave  objections  is  clear- 
ly against  public  policy.  But  if  neitlier  of 
these  evils  ensue,  and  if  the  contract  is 
founded  on  a  valid  consideration,  and  a  rea- 
sonable ground  of  benefit  to  the  other  party,  it 
is  free  from  objection,  and  may  be  enforced. " 

We  have  cited  these  reasons  for  tiie  rule  in 
full,  in  order  to  apply  them  to  the  contract  un- 
der construction.  They  embody  the  modern 
doctrine,  as  held  by  the  authorities.  A  rec- 
itation alone,  of  the  rule  and  its  reasons, 
seems  to  us  sufficient  to  take  the  contract 


under  consideration  out  of  the  operation  of 
its  prohibitions.  The  contract  is  not  gener- 
al; it  is  limited  as  to  place  and  person.  The 
public  is  not  deprived  of  the  alleged  restricted 
party's  industry.  On  the  contrary,  the  con- 
tract provides  for  the  placing  upon  the  Mon- 
tana market  the  product  of  the  plaintiffs'  in- 
dustry, by  the  selection  and  services  of  a 
local  Montana  agent,  interested  in  the  success 
of  sales,  and  to  be  rewarded  by  such  success. 
Nor  is  there  any  injury  to  the  party  himself, 
the  plaintiffs,  by  their  being  precluded  from 
pursuing  their  occupation.  Bather,  by  the 
contract,  they  seem  to  have  sought  a  means 
of  extending  the  field  of  their  operations,  and 
not  of  restricting  tliem.  In  the  light  of  the 
authorities,  the  rule  and  the  reasons  there- 
for, and  the  facts,  we  are  clearly  of  the  opin- 
ion that  the  contract  was  not  in  restraint  of 
trade,  and  not  void.  It  was  simply  a  con- 
tract, for  a  consideration,  for  the  enlistment 
of  the  services  of  an  agent  for  the  plaintiffs 
in  their  business.  The  court  below  was 
therefore  correct  in  his  last  view  of  the  con- 
tract. It  follows  that  he  was  wrong  in  his 
first  position  in  sustaining  the  demurrer  to 
the  original  answer. 

Respondent  urges  that  all  the  proceedings 
and  pleadings,  prior  to  the  amended  plead- 
ings, on  which  the  case  was  tried,  are  deTiors 
the  case  on  appeal;  citing  Sawyer,  J.,  in 
Barber  v.  Beynolds,  33  Gal.  501:  "The 
old  complaint,  inthe  form  first  filed,  ceases 
to  be  the  complaint  in  the  case,  or  to  perform 
any  further  function  as  a  pleading,  but  the 
amended  complaint  falls  into  its  place,  and 
performs  tiie  same,  and  not  different,  func- 
tions." Upon  an  examination  of  this  case, 
we  find  the  judge  further  saying,  "The 
identity  of  the  action  is  in  no  respect  af- 
fected;" and  it  was  preliminary  to  arriving 
at  tlieconclusion  last  quoted  that  the  previous 
utterance  was  made.  The  law,  as  counsel 
cites  it,  is  true,  as  far  as  he  goes.  The  old 
answer  in  the  case  at  bar  does  not  "perform 
any  further  function  as  a  pleading;"  but  we 
are  not  precluded  from  examining  ttiat  an- 
swer, and  the  sustaining  of  the  demurrer 
thereto,  for  the  purpose  suggested  infra. 
We  are  mindful  of  the  consequences  of  de- 
fendant answering  over,  after  demurrer  sus- 
tained, (Francisco  v.  Benepe,  6  Mont.  243, 
II  Pac.  Rep.  637,)  and  we,  at  this  time,  re- 
cur to  that  ruling,  and  review  the  same,  not 
as  if  an  appeal  had  been  taken  therefrom  to 
this  court,  but  for  the  purpose  of  ascertain- 
ing whether  the  court  in  such  decision,  to- 
gether with  his  latter  reversal  of  his  position, 
in  the  same  case,  did  not  deprive  defendant 
of  a  substantitial  riglit,  and  exclude  him 
from  his  day  in  court.  If  that  be  true,  de- 
fendant has  a  remedy.  Ubljus,  ibi  remedi- 
urn.  If  the  contract  be  valid,  defendant  cer- 
tainly has  the  right  to  recoup  his  damages. 
If  the  contract  be  void,  defendant  has  tlie 
right  to  plead  it  in  bar.  But  the  court  be- 
low changed  front  as  often  as  defendant 
aligned  himself  with  the  court's  last  evolu- 
tion,   it  was  impossible  for  the  defendant  to 
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keep  pace  with  ttie  movements  of  the  court, 
who  Anally  left  him  a  judgment  debtor,  after 
having  twice  declared  that  he  had  a  good  de- 
fense, but  each  time  when  the  court  had 
placed  defendant  in  a  position  where  hecould 
not  avail  himself  of  such  defense.  For  the 
defendant's  disasters,  thus  resulting,  there 
must  be  a  remedy.  We  And  it  as  follows: 
A  party  in  an  action  is  bound  by  his  plead- 
ings. He  is  also  bound  by  the  rulings  of  tlie 
court  which  he  obtains  upon  bis  own  motion, 
and  is  estopped  from  claiming  such  ruling  as 
error.  2  Uerm.  Estop,  g  823,  and  note.  A 
party  is  bound  by  his  theory  and  presenta- 
tion of  his  case.  "A  party  cannot  get  relief 
on  one  basis,  and  then  seek  a  new  chance  to 
litigate,  on  the  suggestion  that  he  has  a  de- 
fense, which  be  did  not  see  fit  to  rely  on  be- 
fore." Beam  v.  Macomber,  35  Mich.  457. 
See,  also,  Belanger  v.  Hersey,  90  III.  73; 
Sweezey  v.  Stetson,  67  Iowa,  481,  25  N.  W. 
Rep.  741.  "  Where  a  party  gives  a  reason  for 
his  conduct  and  decision  touching  anything 
involved  in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground,  and 
put  his  conduct  upon  another  and  a  difTerent 
consideration.  He  is  not  permitted  thus  to 
mend  his  hold.  He  is  estopped  from  doing 
it  by  a  settled  principle  of  law."  Bail  way 
Co.  V.  McCarthy,  96  U.  8.  267.  See,  also, 
Drevfous  t.  Adams,  48  Cal.  131;  Long  v. 
Fox',  100111.43;  McQueen  v.  Gamble,  33  Mich. 
344;  Callaway  v.  Johnson,  51  Mo.  33;  Ed- 
wards' Appeal,  105  Pa.  St.  103. 

When  the  plaintiffs  in  the  case  at  bar  had 
procured  the  ruling  of  the  court  that  the  con- 
tract was  void,  they  placed  their  theory  of 
the  case  upon  record.  Might  they  then, 
"upon  after-thoughts,  new  suggestions,  and 
new  aspects  of  the  case,  change  their  position 
of  the  case  from  that  on  which  they  deliber- 
ately chose  originally  to  present  it  to  the 
court?"  and  especially  after  defendant  bad 
accepted  the  construction  of  the  contract,  de- 
manded by  plaintiffs,  and  beld  by  the  court. 
Flaintiils  were  estopped  by  the  position  they 
bad  assumed,  and  into  which  they  had  forced 
defendant,  when,  to  change  that  position,  in 
the  time  and  in  the  manner  that  it  was 
changed,  deprived  defendant  of  all  defense 
whatsoever.  The  decision  of  the  court  hold- 
ing the  contract  valid  was  made  after  the  tes- 
timony was  closed  and  the  case  argued  and 
submitted,  and  submitted  on  pleadings  which 
forbade  evidence  in  recoupment.  If  the  court 
had  made  his  reformed  ruling  before  the 
close  of  the  case,  defendant  could  have  ob^ 
tained  leave  to  amend  himself  back  to  his 
original  position,  and  obtain  a  continuance 
on  the  ground  of  surprise,  if  necessary,  to 
'  enable  himto obtain  and  produce  his  evidence 
of  damages.  It  would  seem  that  the  action 
of  the  court  was  accident  and  surprise, 
against  which  no  ordinary  prudence  could 
have  guarded.  We  are  of  opinion  that  plain- 
tiffs were  estopped  from  asserting  that  the 
contract  was  valid,  or  of  receiving  the  bene- 
fit of  the  ruling  of  the  court  to  that  effect, 
when  such  ruling  came  at  the  time,  in  the 


manner,  and  under  the  circumstances  that  it 
did,  and  to  the  total  deprivation  to  the  de- 
fendant of  his  defense  to  the  action.  There- 
fore the  latter  ruling  of  the  court,  although 
correct  by  construing  the  contract,  under  the 
circumstances  described,  and  entailing  the 
results  that  it  did,  and  taken  with  the  former 
position  assumed  by  the  court,  and  depriving 
defendant  of  a  substantial  right,  was  error. 

We  make  no  reflection  upon  the  distin- 
guished judge  who  tried  the  cause.  His  ref- 
ormation of  his  first  opinion  is  a  credit  as 
well  to  his  eminent  and  conceded  ability  as 
to  his  known  sense  of  justice  and  probity. 
His  action  complained  of  was  more  in  the 
nature  of  a  misfortune,  which  happened  to 
be  fatal  to  the  defendant. 

Respondent  urges  that  the  statement  on 
motion  for  a  new  trial  cannot  be  considered, 
as  it  was  not  settled  by  the  judge  who  tried 
the  case,  but  by  his  successor  in  office.  It  is 
not  necessary  to  consider  this  objection,  as 
the  data  for  our  conclusion  are  all  found  in 
the  judgment  roll,  and  the  appeal  is  from  the 
judgment,  as  well  as  the  order  denying  the 
motion.  We  cannot  leave  this  case  without 
animadverting  upon  the  record  as  it  is  pre* 
sented.  This  court  has  heretofore  bad  occa- 
sion to  remind  counsel  that  the  preparation 
of  a  record  is  their  duty,  and  it  is  not  for 
them  to  leave  the  supreme  court  to  grope 
through  a  disorderly  mass  of  immaterial  mat- 
ter to  ascertain  that  which  counsel  relies  up- 
on. Upton  V.  Larkin,  7  Mont.  462,  17  Pac. 
Bep.  728;  Kaymond  v.  Thexton,  7  Mont.  305. 
•17  Pac.  Bep.  258;  Fant  v.  Tandy,  7  Mont. 
443,  17  Pac.  Bep.  560;  Sherman  t.  Higgins, 
7  Mont.  479,  17  Pac.  Rep.  561.  In  the  rec- 
ord in  this  case,  the  complaint,  second  amend- 
ed complaint,  replication,  judgment,  notice 
of  motion,  and  specification  of  errors  all  ap- 
pear twice  in  full,  instead  of  being  once  in- 
serted, and  afterwards  noticed  by  appropriate 
reference.  Where  reference  is  made,  pages 
are  omitted.  It  is  difficult  to  refer  to  page 
'.  The  matter  is  not  presented  In  that  or- 
derly, systematic,  chronological  method  that 
presents  to  the  court  an  intelligent  view  of 
the  case  at  a  reading.  When  we  do  arrive 
at  the  gist  of  the  matter,  it  is  after  such  la- 
bor as  caused  the  learned  compilers  of  the  In- 
stitutes of  Justinian  to  say,  in  the  dedication 
of  that,  work,  "et  opus  desperattim,  quasi 
per  medium  profimdum  euntes  cuelesti  /a- 
vore  ad  implemmus."  The  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Blake,  C.  J.,  and  Harwood,  J.,  Qoncur. 


State  v.  Williams, 


(9  Mont.  179) 


(Supreme  Court  of  MontaiM.  Jan.  89, 1890.) 
Rafe — Indictment. 
Under  Comp.  Laws  Uont.  p.  509,  g  46,  defin- 
ing rape  as  "an  act  of  sexual  intercourse  accom- 
plished  with  a  female,  not  the  wife  of  the  perpe- 
trator, under"  certain  circumstances,  it  is  not 
necessary  to  allege  that  the  female  was  not  de- 
fendant's wife. 
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Appeal  from  district  court,  Custer  county. 

W.  A.  Burleigh  and  Henri  J.  Haskell, 
Atty.  Gen.,  for  the  State.  Jas.  E.  Garloek, 
for  respondent. 

De  Witt,  J.  The  defendant  was  indicted 
in  ttie  district  court  of  Custer  county.  May 
13,  1889,  for  tlie  crime  of  rape.  The  charg- 
ing portion  of  the  indictment  is  as  follows: 
"That  £.  J.  Williams,  with  force  and  arms, 
in  and  upon  one  Mary  Williams,  then  and 
there  being  a  female  diild  under  the  age  of 
fifteen  years,  to-wit,  of  the  age  of  thirteen 
years,  feloniously,  violently,  and  unlawfully 
did  make  an  nssault,  and  her,  the  said  Mary 
Williams,  then  and  there  feloniously  did  rav- 
ish, and  Ciirnally  know,  contrary  to  the  form 
of  the  statute,"  etc.  The  law  of  the  then 
territory  on  which  the  indictment  was  found 
is,  as  far  as  relates  to  the  question  upon  ap- 
peal, as  follows:  "Sec.  46.  Rape  is  an  act  of 
sexual  intercourse  accomplished  with  a  fe- 
male, not  the  wife  of  the  perpetrator,  under 
either  of  the  following  circumstances:  (a) 
Wliere  the  female  is  under  the  age  of  fifteen 
years. "  Corop.  Laws,  §  46,  p.  609.  "Sec.  47. 
The  essential  guilt  of  rape  consists  in  the 
outrage  to  the  person  and  feelings  of  the  fe- 
male." Id.  p.  510.  On  the  trial,  the  defend- 
ant objected  to  the  suflSciency  of  the  indict- 
ment, on  the  ground  that  it  did  not  aver  that 
the  female  was  "not  the  wife  of  the  perpe- 
trator" of  the  alleged  rape.  The  objection 
WHS  by  the  court  sustained,  and  tiie  defend- 
ant discharged.  The  territory  reserved  the 
question  of  law  by  exception,  which  appears 
In  the  record,  and  appealed  to  this  court. 

One  question  only  is  presented,  viz.,  is  it 
required  that  the  indictment  should  contain 
the  negative  allegation,  "not  the  wife  of  the 
perpetrator?"  We  have  to  determine  whether 
the  negative  matter  mentioned  in  the  statute 
is  of  such  character  that  it  may  be  deemed 
an  exception,  and  not  necessarily  to  be  plead- 
ed, or  whether  it  be  an  essential  element  of 
definition,  requiring  allegation  and  proof  by 
the  prosecutor.  The  rules,  as  laid  down  by 
the  authorities,  are  clear;  but  the  application 
is  sometimes  attended  with  difficulty.  1 
Bish.  Crim.  Prac.  §  385.  The  rule  is  an- 
ciently stated  as  follows:  "Where  an  excep- 
tion is  incorporated  in  the  body  of  the  clause, 
be  who  pleads  the  clause  ought  also  to  plead 
the  exception;  but,  when  there  is  a  clause 
for  the  benefit  of  the  pleader,  and  afterwards 
follows  a  proviso  which  is  against  him,  he 
shall  plead  the  clause,  and  leave  the  adver- 
sary to  show  the  proviso."  Jones  v.  Axen,  1 
Ld.  Raym.  119,  cited  In  U.  S.  v.  Cook  17  Wall. 
177.  And,  again:  "If  there  be  an  exception 
in  the  enacting  clause,  the  party  pleading 
must  show  that  bis  adversary  is  not  within 
the  exception;  but,  if  there  be  an  exception 
in  a  subsequent  clause  or  subsequent  st-itute, 
that  is  matter  of  defense,  and  is  to  be  shown 
by  the  other  party."  Com.  v.  Hart,  11  Cush. 
134.  See,  also,  1  Bish.  Crim.  Prac.  §  378. 
So  many  apparent  exceptions  to  the  rule  have 
been  made,  and  so  many  applications  of  the 


same  that  are  in  conflict  with  the  exact  let- 
ter, but  not  the  spirit,  thereof,  that  the  rule 
may  be  well  stated  as  in  Territory  v.  Burns, 
6  Mont.  74,  9  Pac.  Rep.  432:  "When  an  ex- 
ception is  stated  in  the  statute,  it  is  not  nec- 
essary to  negative  such  exception,  unless  it  is 
a  constituent  part  of  the  definition  of  the  of- 
fense. The  exception  must  be  a  constituent 
or  ingredient  of  the  offense  declared  by  the 
statute,  in  order  to  require  tiiat  it  should  be 
negatived  by  the  indictment."  It  makes  no 
difference  in  what  part  of  the  statute  the  ex- 
ception may  appear, — whetlier  in  what  is 
commonly  called  the  "enacting  clause,"  or 
not.  The  criterion  which  determines  the 
necessity  to  negative  such  exception  is  that 
it  be  a  constituent  or  ingredient  of  the  of- 
fense; in  other  words,  that  such  exception  is 
necessary  to  Its  complete  definition.  See, 
also.  Territory  v.  Jaspar,  7  Mont.  1,  14  Pac. 
Rep.  647. 

In  Territory  v.  Burns,  supra,  defendant 
was  indicted  for  carrying  concealed  weapons. 
Aseparate  section  of  the  act  defining  the  of- 
fense provided  tliat  the  act  should  not  apply 
to  peace-officers  in  the  discharge  of  their  of- 
ficial duties.  It  was  held  that  the  indictment 
need  not  plead  the  exception. 

In  State  v.  Robey,  8  Nev.  312,  the  question 
Was  presented  whether  an  indictment  charg- 
ing an  assault  with  a  deadly  weapon,  with 
intent  to  inflict  bodily  injury,  should  contain 
the  words  "committed  without  considerable 
provocation,"  or  "where  the  circumstances 
of  the  assault  show  an  abandoned  and  malig- 
nant heart. "  It  was  held  that  these  allega- 
tions were  not  essential  to  the  indictment, 
although  they  are  as  thoroughly  imbedded  in 
the  enacting  clause  as  are  the  words  which 
the  defendant  in  the  case  at  bar  claims  should 
have  been  found  in  the  indictment  against 
him.  In  the  case  of  Com.  v.  Fogerty,  8 
Gray,  491,  the  court  says:  "Nor  was  it  nec- 
essary to  allege  that  the  prosecutrix  was  not 
the  wife  of  defendant.  Sucli  an  averment 
has  never  been  deemed  essential  in  indict- 
ments for  rape,  either  in  this  country  or  in 
England.  The  precedents  contain  no  such 
allegation."  See  authorities  cited  in  that 
case.  But  in  Massachusetts  the  allegation  in 
question  may  be  placed  in  the  indictment,  so 
that,  if  the  proof  of  rape  fails,  a  conviction 
can  be  sustained  under  the  statutes  of  that 
state  for  fornication  or  adultery. 

The  stiitute  of  California  upon  rape,  as 
ctiarged  in  this  indictment,  is  literally  the 
same  as  that  of  Montana.  '  In  People  v.  Es- 
trada, 53  Cal.  600,  the  indictment  was  for  an 
assault  with  intent  to  commit  rape.  The 
court  say  that  It  is  not  necessary  to  allege 
tiiat  the  assaulted  person  was  not  the  wife  of 
the  defendant.  This  case,  however,  sheds  no 
light  upon  the  principle,  as  no  reasons  are  giv- 
en for  the  decision.  It  certainly  appears  that 
the  negative  matter  in  the  statute  under  con- 
sideration is  incorporated  in  the  enacting 
clause.  But,  as  to  the  offense  of  rape,  the 
weight  of  authority  is  that  it  need  not  be 
alleged  in  the  indictment  that  the  female  ia 
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not  the  wife  of  the  perpetrator.  In  so  liold- 
inj;,  there  seems  to  be  h  departure  fruin  the 
rules  as  to  pleading  nejrative  averments. 
Tlie  reason  for  the  apparent  departure  can 
only  be  upon  the  ground  that  the  negative 
matter  is  not  an  ingredient  or  constitutent 
of  the  crime.  The  essential  element  of  the 
offense  is  the  outrage  to  the  person  and  feel- 
ings of  the  female,  and  not  that  It  is  com- 
mitted against  one  female  rather  than  anoth- 
er. The  offense  would  exist  in  an  act  of  sex- 
ual intercourse  committed  with  any  female, 
under  any  of  the  circumstances  set  forth  in 
the  subdivisions  of  section  46,  with  the  ex- 
ception, not  of  a  class  of  females,  but  of  a 
single  Individual,  viz.,  the  wife  of  the  perpe- 
trator. The  authorities  hold  ihat  this  excep- 
tion is  in  the  nature  of  matter  of  defense; 
this,  presumably,  from  the  nature  of  the  of- 
fense, and  the  exception.  We  shall  therefore 
bold  the  indictment  good.  The  judgment  of 
the  lower  court  Is  reversed,  and  the  case  is 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

We    concur:    Blake,  0.  J.,  and  Hab- 
WOOD,  J. 
(9  Mont  265)  — — 

Gaoe  e.  Mabtatt. 

(Suvreme  Court  of  Montana.    Feb.  4, 1890.) 

JmricES  OF  THE  Peaob— Pboceduhb— Waitbb  of 

lKBSGin.ABinB8— APPBJlI. 

1.  Irregalarities  in  a  summons  issued  from  a 
jnstice'B  court,  in  not  fully  apprising  defendant  of 
the  nature  of  the  action,  or  oC  the  relief  that  will 
be  deimanded  in  case  of  default,  are  waived  by  ap- 
pealinf?  after  default,  tbougli  defendant  appear 
specially  in  the  appellate  court  to  move  to  tUsmisH 
the  act  ion. 

2.  Trial  on  appeal  from  a  Justice's  court  t>eitig, 
by  Code  Civil  Proo.  Mont  g  sSo,  de  novo  on  the  pa- 
pers filed  In  the  justice's  court,  judgment  by  de- 
fault must  be  affirmed,  on  appeal,  where  the  com- 
plaint was  sufficient,  and  no  motion  was  made  to  set 
aside  the  default,  or  for  other  relief,  in  the  justice's 
conrt. 

Appeal  from  district  court,  Gallatin  county. 
/.  L.  Staats,  for  appellant.    Luce  <£  Luce, 
for  respondent. 

Blake,  G.  J.  This  action  was  commenced 
in  the  justice's  court  of  Gallatin  county  by 
Gage,  to  recover  from  Maryatt  the  sum  of 
$15,  and  for  the  return  of  a  bull,  or  $85,  its 
value.  These  matters  are  stated  in  the  sum- 
mons, and  also  the  following  notillcation: 
"That,  if  yoc  fail  to  appear  and  answer  said 
complaint,  as  above  required,  the  said  plain- 
tiff will  take  a  judgment  by  default  against 
yon  for  the  sum  of  one  hundred  dollars.  If  a 
delivery  cannot  be  had,  and  costs  of  suit." 
The  summons  was  served  personally  upon 
Maryatt,  who  did  not  appear,  and  his  default 
was  entered.  Afterwards,  witnesses  were 
called  and  testified,  and  judgment  was  en- 
tered according  to  the  prayer  of  the  complaint. 
Maryatt  then  appealed  to  the  district  court, 
and  appeared  specially,  and  moved  to  dismiss 
the  ciise  for  these  reasons:  That  the  jus- 
tice's court  had  no  jurisdiction  of  the  person 
of  the  defendant,  because  thesummons  "does 
▼.23p.no.6— 22 


not  state  the  nature  of  action  sufficiently  ex- 
plidt  to  apprise  defendant  thereof,"  an*l  also 
that  the  summons  "does  not  comply  with  tlie 
statute  providing  for  notice  to  apprise  de- 
fendant what  judgment  plaintiff  will  take  if 
default  is  entered  in  said  action."  The  court 
overruled  the  motion,  and  affirmed  the  judg- 
ment of  the  justice's  court;  and  from  this  ac- 
tion Maiyatt  appealed. 

We  do  not  intend  to  determine  all  the 
questions  relating  to  the  summons  which 
have  been  raised  by  the  appellant,  but  can 
say  that  the  defendant  was  apprised,  in  gen- 
eral terms,  of  the  nature  of  the  claim  of  the 
plaintiff  against  him,  and  there  was  a  partial 
compliance  with  the  Code  of  Civil  Procedure, 
§  742.  But  the  irregularities  in  the  sum- 
mons were  waived  by  Maryatt  when  he  vol- 
untarily appealed  the  case  to  the  district 
court.  Ih  Lowe  v.  Stringham,  14  Wis.  244, 
Mr.  Justice  Paine  says:  "The  object  of  an 
appeal,  in  such  cases,  is  to  try  the  case  anew 
in  the  appellate  court,  on  its  merits,  and  not 
to  review  errors  of  the  justice.  The  taking 
of  such  an  appeal  is  equivalent  to  an  appear- 
ance,'and  gives  the  appellate  conrt  jurisdic- 
tion over  the  person,  whether  the  service  of 
the  process  before  the  justice  was  sufficient 
for  that  purpose  or  not."  In  Fee  v.  Iron  Co., 
18  Ohio  St.  564,  the  court  says:  "The  service 
in  the  present  case  is  not  shown  to  be  in  con- 
formity to  the  Code.  ♦  ♦  *  Thecommon 
pleas,  therefore,  did  not.  by  the  return  upon 
the  summons,  acquire  jnrisdiction  over  the 
defendant.  But  the  corporation,  by  appear- 
ing in  conrt,  and  causing  notice  of  its  inten- 
tion to  appeal  from  the  judgment  to  be  en- 
tered upon  the  record,  thereby  appeared  in 
the  action,  and  submitted  itself  to  the  juris- 
diction of  the  court,  and  cannot  now  be  per- 
mitted, on  error,  to  allege  a  want  of  jurisdic- 
tion in  the  court."  Marsden  v.  Soper.  11 
Ohio  St.  503;  Barnum  v.  Fitzpatrick,  11  Wis. 
81;  Blackwood  v.  Jones,  27  Wis.  498;  Perry 
v.  McKinzie,  4  Tex.  154;  Malone  v.  Clark,  2 
Hill,  658.  The  court  rightfully  overruled  the 
motion  to  dismiss  the  action.  The  appellant, 
having  appeared  generally  in  taking  his  ap- 
peal, could  not  subsequently  appear  specially, 
for  the  put-pose  of  making  the  motion  of  dis- 
missal. 

The  Code  of  Civil  Procedure  provides  that 
"all  appeals  from  justices'  courts  shall  be 
tried  anew  in  the  district  court,  on  the  pa- 
pers filed  In  the  justice's  court."  Section 
826.  In  Martin  v.  District  Court,  13  Nev. 
90,  Mr.  Justice  BKATTTsays:  "All  thedis* 
triot  court  can  do,  in  a  case  appealed  from  a 
justice's  court,  is  to  try  it  anew,  (Comp.Laws, 
par.  1643;)  and,  if  no  sort  of  issue  has  been 
made  or  tried  in  the  justice's  court,  there  is 
nothing  to  be  tried  anew."  People  v.  Coun- 
ty Court,  10  Cal.  19;  Funkenstein  v.  Elgut- 
ter,  11  Cal.  328;  Rickey  v.  Superior  Court, 
59  Cal.  661.  The  authorities  are  uniform  in 
holding  that  the  appellant  should  have  ap- 
peared and  answered  in  the  justice's  court,  or 
moved  to  set  aside  the  default,  or  sought 
other  appropriate  relief.    In  this  w.<iy  the  is- 
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sues  could  have  been  settled,  and  upon  an 
appeal  there  could  be  a  new  trial.  When, 
however,  the  case  was  within  the  jurisdiction 
of  the  district  court,  the  appellant  made  no 
effort  to  procure  an  adjustment  of  his  rights 
by  seeking  any  redress,  but  placed  that  tri- 
bunal in  this  position,  that  it  must  affirm  or 
reverse  the  judgment  of  the  justice's  court. 
The  complaint  is  not  teclinically  correct,  but 
it  is  sufficient  for  the  court  in  which  it  was 
originally  filed,  and  where  great  liberality  is 
allowed  in  formal  matters.  The  court  below 
was  therefore  compelled  to  affirm  the  judg- 
ment of  the  justice's  court.  It  is  therefore 
adjudged  that  the  judgment  be  affirmed,  with 
costs. 

Harwood  and  De  Witt,  JJ.,  concur. 


<14  Colo.  371) 

Lewis  v.  Board  of  Commissioners. 
{Supreme  Court  of  Colorado.    Feb.  28, 1890.) 

GaSKISHMENT— ASSIONMEHT. 

Defendant  in  attachment,  who  was  working 
for  a  county  under  a  contract,  gave  to  the  county 
clerk  the  following  order:  "You  are  hereby  di- 
rected to  deliver  to  J.  all  warrants  Issued  by  the 
board  of  county  commissioners  to  me  for  and  on 
account  of  [the  work  being  done,]  to  be  held  by 
said  J.  as  collateral  security  for  a  note  of  even  date 
hereto  attached. "  The  clerk  accepted  the  order  by 
writing  across  the  face,  "  Accepted,  this  7th  day  of 
June,  A.  D.  1888. "  Held,  that  the  claim  against 
the  county  was  so  assigned  as  to  be  beyond  the 
reach  of  a  garnishment. 

Commissioners'  decision.  Appeal  from 
district  court,  La  Plata  county. 

Action  by  A.  It.  Lewis  against  the  board  of 
county  commissioners  of  San  Miguel  county, 
to  recover  money  alleged  to  have  been  fraud- 
ulently transferred  by  defendant  after  service 
of  garnishee  process.  Judgment  for  defend- 
ant, and  plaintiff  appeals. 

Russell  <&  McCloskey,  for  appellant.  W. 
H.  Gabbert,  for  appellee. 

Richmond,  C.  December  17, 1883,  appel- 
lant, plaintiff  below,  obtained  a  judgnient  in 
the  county  court  of  La  Plata  county,  Colo., 
against  A.  Mitchell,  for  the  sum  of  $1,059.35 
and  costs.  On  the  same  day,  in  the  same 
court,  M.  J.  McClosky  obtained  judgment 
against  said  Mitchell  for  the  sum  of  S260.10, 
which  judgment  McClosky  assigned  to  plain- 
tiff. In  these  origual  actions,  affidavit  and 
bond  in  attachment  were  filed,  and  copy  of 
attachment  writs  served  upon  defendant  here- 
in, with  a  notice  that  all  debts  owing  by  said 
board  of  county  commissioners  of  said  San 
Miguel  county  to  Mitchell,  and  all  other  per- 
sonal property  in  its  possession  or  control  be- 
longing to  defendant,  Mitchell,  were  attached. 
Interrogatories  were  submitted  to  the  county 
clerk  of  said  county,  and,  in  behalf  of  said 
board,  be  answered  denyingany  indebtedness, 
as  well  as  the  custody  and  control  of  any 
property  or  effects  of  said  Mitchell,  by  the 
said  board  of  county  commissioners,  or  said 
county  of  San  Miguel.  These  answers  were 
filed  in  said  causes,  and  were  not  traversed, 
nor  was  any  action  taken  concerning  the  dis- 


charge of  the  gnrnishees.  Plaintiff  brings 
this  suit,  alleging  that  the  defendiint  was  in- 
debted to  Mitchell  in  certain  sums  of  money; 
and  that  county  warrants  belonging  to  Mitch- 
ell were  held  by  the  county  at  the  time  of 
the  service  of  the  garnishee  process  to  an 
amount  largely  in  excess  of  his  demand;  and 
that  defendant,  after  service  of  process,  fraud- 
ulently transferred  the  sum  of  $3,219  to 
Miners'  &  Merchants'  Bank  of  Ouray.  De- 
fendant specifically  denies  the  allegations  in 
the  complaint,  and  by  a  separate  defense  de- 
nies that  at  the  time  of  the  service  of  the  pro- 
cess, or  at  any  time  since,  the  said  board,  or 
said  county  of  San  Miguel,  were  or  are  in- 
debted to  Mitchell,  or  had  or  have  bad  con- 
trol of  any  properly  or  moneys  belonging  to 
Mitchell;  that  said  Mitchell  had,  before  serv- 
ice of  the  process,  transferred  by  an  order  all 
warrants  coming  to  him,  by  virtue  of  certain 
contracts  made  with  the  board  of  county 
commissioners  of  San  Miguel  county,  to  J. 
M.  Jardine,  cashier  of  the  Miners'  &  Mer- 
chants' Bank  of  Ouray.  In  this  same  defense 
they  set  up  the  fact  that  answers  were  tiled 
to  interrogatories  submitted  in  the  original 
proceedings  denying  any  liability  or  respon- 
sibility as  garnishees.  To  this  defense  a 
general  demurrer  was  interposed,  and  over- 
ruled. The  contention  of  defendant  is  that 
the  answers  filed  in  the  original  cause  were 
final  and  conclusive,  they  not  having  been 
traversed,  and  that  plaintiff  is  therefore  pre- 
cluded from  maintaining  this  action.  Plain- 
tiff takes  the  opposite  view.  The  cause  m  ust 
be  aftirmed  upon  its  merits;  therefore  it  is 
not  essential  that  we  should  determine  this 
question. 

It  will  be  observed  that  the  demurrer  in 
this  case  is  general.  "The  demurrer  may  be 
made  to  the  whole  petition,  or  to  the  state- 
ment of  any  of  the  causes  of  action  embodied 
in  it,  but.  If  made  to  the  whole  pleading,  it 
will  be  overruled,  if  any  of  the  statements 
are  held  to  be  good;  and  if  to  the  first, 
second,  and  third  paragraphs  of  an  answer, 
or  either  of  them,  it  is  a  joint  demurrer,  and 
will  be  overruled  if  anv  of  the  paragraphs 
are  good."  Bliss.  Code  PI.  §  411.  In  the 
defense  demurred  to,  defendants  distinctly 
and  positively  deny  that  they  were  at  the 
time  of  the  service  of  the  process,  or  since 
that  time,  in  any  manner  indebted  to  Mitch- 
ell, or  that  they  held  or  controlled  any  effects 
belonging  to  him.  This  defense  was  a  per- 
fect defense,  and,  if  established  by  proof, 
necessarily  defeated  the  plaintiff's  right  of 
recovery ;  therefore  the  demurrer  was  prop- 
erly overruled.  The  record  in  this  case  dis- 
closes the  following  facts:  That  original 
actions  were  commenced  December  17, 1883; 
judgments  were  obtained  February  18, 1884; 
garnishee  process  was  served  upon  the  board 
of  county  commissioners  of  San  Miguel 
county,  January  14,  1884.  That  Mitchell 
had  a  contract  with  said  board  of  county 
commissioners  to  transcribe  certain  county 
records;  and,  being  in  need  of  money  for  the 
purpose  of  paying  help,  procured  a  loan  from 
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the  Miners'  &  Merchants'  Bank  of  Ouray 
County,  and  on  June  4,  1883,  for  the  purpose 
of  securing  payment  of  said  loan,  gave  the 
following  order  to  Charles  F.  Painter,  county 
clerk  and  recorder,  San  Miguel  county,  Colo.: 
"You  are  hereby  directed  to  deliver  to  J.  M. 
Jardine,  cashier  Miners'  &  Merchants'  Bank 
of  Ouray,  all  warrants  issued  by  the  board  of 
county  commissioners  to  me  for  and  on  ac- 
count of  transcribing  the  records  of  said  San 
Miguel  Co.,  to  be  by  said  J.  M.  Jardine, 
cashier  of  said  bank,  held  as  collateral  secu- 
rity for  a  note  of  even  date  hereto  attached. 
[Signed]  A.  Mitchell."  This  order  was 
received  by  the  county  clerk  on  tiie  7th  day 
of  June,  1883,  and  duly  presented  to  the 
board  of  county  commissioners,  and,  for  and 
on  behalf  of  the  board  of  county  commission- 
ers of  the  county  of  San  Miguel,  the  county 
clerk  accepted  the  order  by  writing  across  its 
face  aa  follows:  "Accepted  this  7th  day  of 
June,  A.  D.  1883.  Chas.  F.  Painter, 
Clerk  and  Recorder  of  San  Miguel  county, 
Colo.;"  and  returned  the  same  to  Jardine. 
That  on  or  about  the  1st  of  February,  1884, 
Painter,  clerk  and  recorder  of  said  county,  at 
the  special  instance  and  request  of  plaintiffs, 
A.  li.  Lewis  and  M.  J.  McClosky,  made  and 
subscribed  answers  as  garnishees  in  the 
causes,  and  set  out  this  order  and  acceptance 
in  each  answer.  In  fact,  gave  an  entire  his- 
tory of  the  transaction.  Painter  testified 
that  at  the  time  of  the  service  of  the  garnish- 
ment proress,  and  at  no  time  since,  has  the 
county  of  San  Miguel,  or  the  board  of  county 
commissioners,  been  indebted  to  Mitchell,  or 
had  or  controlled  any  property  belonging  to 
him.  He  admits  that  there  were  some  San 
Miguel  county  warrants  in  his  possession,  as 
elerk  of  the  board  of  county  commissioners, 
drawn  in  the  name  of  Mitchell,  but  says  they 
were  covered  by  the  assignment  or  order  to 
deliver  to  Jardine.  That  the  amount  of 
these  warrants  was  $5,000.  Three  thousand 
dollars  were  delivered  upon  the  order  of  Jar- 
dino  to  the  San  Miguel  Valley  Bank.  One 
warrant,  for  $2,000,  was  canceled.  That 
the  total  amount  paid  on  account  of  Mitchell 
was  $4,719.  Five  hundred  dollars  was  de- 
livered July  7, 1888;  $1,000  August  23, 1883; 
and  the  balance,  $3,219,  was  delivered 
February  5, 1884,  in  San  Miguel  county  war- 
rants. He  explains  the  cancellation  of  the 
^000  warrant  by  stating  that  that  warrant 
had  been  issued  under  a  mistake  as  to 
amount  due  Mitchell;  that  a  final  settlement 
was  bad,  and  a  new  warrant  in  lieu  of  the 
$2,000  was  issued  for  the  amount  of  $219; 
that  the  tinal  settlement  between  Mitchell 
and  the  board  of  county  commissioners  was 
made  January  25,  1884.  Certain  it  is  that 
aft«r  givinj^  the  order,  and  it  having  been  ac- 
cepted by  the  clerk  In  behalf  of  the  board  of 
county  commissioners,  Mitchell  had  no  fur- 
ther interest  or  relation  with  the  warrants 
issued  by  the  county,  save  and  except  in  the 
way  of  an  adjustment  of  the  sum  due  him 
under  his  contract,  and  for  any  sum  of 
money  that  he  might  be  expecting  to  realize 


from  the  warrants,  lie  would  have  to  look  to 
Jardine  or  the  oank.  Jardine,  undoubtedly, 
was  entitled  to  receive  the  warrants  from  the 
county  under  the  order,  and  to  hold  them  as 
collateral  security  for  the  amount  of  Mitch- 
ell's indebtedness  to  the  bank;  and  had  he  or 
the  bank  been  garnished,  as  he  might  have 
been  in  the  original  proceeding  at  the  instance 
of  the  plaintiff,  it  is  probable  he  would  have 
intervened  and  detailed  fully  the  amount  of 
his  claim,  by  way  of  a  lien  on  the  warrants 
thus  delivered  to  him,  and  the  garnishees 
would  have  secured  any  balance.  The  board 
of  county  commissioners  of  San  Miguel 
county  cannot  be  hehl  as  garnishees,  as  the 
rule  undoubtedly  is  that  "the  property  valid- 
ly assigned  cannot  be  reached  by  garuisliment, 
since  it  no  longer  belongs  to  the  assignor. 
*  *■  *  The  assignee,  if  summoned  as 
garnishee,  may  unequivocally  answer  that  he 
has  nothing  of  the  defendants  in  his  posses- 
sion," Wapl.  Attachm.  209.  "Either  de- 
fendant's property  in  the  hands  of  a  third 
person,  or  debt  due  him  by. such  third  per- 
son, may  be  equitably  assigned  so  as  to  be 
beyond  the  reach  of  gHinishment."  Id. 
211.  The  above  doctrine,  it  seems  to  me,  is 
peculiarly  applicable  to  the  transactions  here 
shown  by  the  evidence.  The  evidence  shows 
that  the  board  of  county  commissioners  was 
advised  of  the  assignment,  and  the  action 
taken  by  their  clerk  in  the  premises  at  their 
next  regular  meeting;  and  thereupon,  for 
the  purpose  of  aiding  Mitchell  in  procuring 
funds  from  Jardine  with  which  to  prosecute 
the  work  of  transcribing  the  records  under 
the  contract  with  the  county,  anticipated 
payment  to  Mitchell,  and  ordered  a  warrant 
drawn  in  his  favor  for  $500,  which  warrant 
was  promptly  forwarded  to  Jardine  in  pursu- 
ance of  the  assignment  theretofore  given  by 
Mitchell,  and  accepted  by  the  clerk  for  the 
board.  In  fact,  the  board  appears  to  have 
affirmatively  indorsed  all  of  the  actions  taken 
by  their  clerk,  and  therefor^  his  action  must 
be  accepted  as  the  action  of  the  board.  It 
cannot  be  claimed  that  Mitchell,  in  the  face 
of  this  order,  would  have  a  right  of  action 
against  the  county,  while  the  order  existed 
and  was  in  full  force  and  effect;  and,  certain- 
ly, the  attaching  creditor  could  acquire  no 
right  of  action  for  moneys  due  Mitchell,  when 
Mitchell  himself  was  not  in  a  position  to  en- 
force a  similar  claim.  "If  the  defendant  [in 
an  attachment  suit]  has  authorized  the  pay- 
ment of  what  is  due  to  him  to  a  third  person, 
and  the  garnishee  has  agreed  so  to  pay.  and 
the  assii;nee  has  assented,  garnishment  by 
the  creditor  of  the  defendant  will  not  hold." 
Id.  212,  and  cases  citeJ.  I  am  satisfied  that 
substantial  justice  has  been  done  by  the  find- 
ings and  judgment  entered.  Judgment  should 
be  afllrmed. 

Reed  and  Pattison,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 
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(14  Colo.  198) 

Haixaok  et  al.  v.  Stocedale  et  al. 

(Supreme  Court  of  Colorado.    Feb.  28, 1890.) 

Appeai/— Wbioht  of  Etisencb. 

Where  the  questions  In  a  case  are  purely  of 

fact,  the  supreme  court  will  not  interfere  with 

the  verdict  of  the  jury,  where  there  is  evidence  to 

support  it. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapatioe  county. 

Decker  &  Touley,  for  appellants.  Broume 
<&  Putnam,  for  appellees. 

Beed,  C.  This  was  an  action  of  trespass 
for  cutting  timber,  in  which  treble  damage 
was  claim^,  under  section  2468,  p.  738,  Gen. 
Bt.  Appellees,  plaintiffs  below,  were  the 
owners  of  about  1,420  acres  of  land  in  Park 
county,  covered  more  or  less  with  timber, 
and  alleged  in  their  complaint  that  the  de- 
fendants, without  leave  of  plaintiffs,  and 
without  lawful  authority,  entered  upon  the 
land,  cut  and  carried  away  2,500  timber  trees 
of  the  value  of  $3,000, — praying  judgment 
for  $9,000.  The  answer  was  specific  denial 
of  all  the  allegations  in  the  complaint.  The 
case  was  tried  to  a  jury,  and  verdict  found 
for  the  plaintiffs,  and  judgment  for  $2,856 
againstthe  defendants  Erastus  F.  and  Charles 
Uallack.  Morris  was  not  served,  and  did 
not  defend,  and  uo  judgment  was  talien 
against  him. 

There  are  several  errors  assigned.  The 
first  to  tenth,  both  inclusive,  and  the  twelfth 
are  upon  the  allejted  achnlssion  of  impropiT 
testimony  to  prove  the  appellnnts'  connec- 
tion and  tlieir  relation  with  Morris,  and  their 
consequent  liability  to  the  plaintiffs  for  the 
alleged  injuries.  These  supposed  errors  are 
neither  argued  nor  discussed  in  the  argument 
for  appellants,  and  may  be  regarded  as  hav- 
ing been  waived. 

Neither  upon  the  trial  nor  in  argument 
was  the  question  raised  whether  the  case  was 
one,  if  made,  that  entitled  plaintiffs  to  treble 
damages,  under, the  statute.  That  it  whs 
within  the  intentionand  purview  of  the  stat- 
ute appears  to  have  been  conceded.  In  the 
opening  paragraph  of  their  argument,  coun- 
sel for  appellants  say:  "The  facts  iire  that 
John  Morris  was  running  a  saw-mill  near  the 
appellees'  land,  and  had  cut  from  2,800  to 
3,000  trees  from  their  lands,  and  had  sawed 
them  into  lumber,  and  a  great  portion  of  the 
lumber  had  iMen  shipped  to  Erastus  F.  Hal- 
lack  by  Morris."  They  also  say,  on  page  2 
of  their  argument :  "  There  were  no  exceptions 
on  the  trial  to  the  instructions  of  the  court  to 
the  jury  by  either  party;  and  we  are  of  the 
opinion  that  the  instructions  stated  the  law 
clearly  and  correctly,  and,  if  the  jury  had 
heeded  them,  there  would  have  been  a  ver- 
dict for  the  appellants."  The  fact^s  conceded 
in  the  first  paragraph,  and  the  admission  of 
the  correctness  of  the  instructions  of  the 
court  as  to  the  law  covering  the  case,  greatly 
simplifies  the  examination;  and,  under  the 
remaining  errors  assifcned,  the  controversy  is 
narrowed  to  two  questions:  First.  Was  the 
jury  warranted,  under  the  evidence,  in  find- 


ing the  relations  existing  between  appellants 
and  Morris  such  as  to  render  appellants  liable 
for  the  destruction  and  conversion  of  the 
timber?  Second.  Were  the  damages  excess- 
ive?— both  purely  questions  of  fact. 

It  must  be  conceded  that  the  testimony 
was  contradictory;  much  of  it  vague  and 
nndeterminate;  but  there  was  testimony  up- 
on which  the  verdict,  both  as  to  tlie  liability 
of  appellants  and  amount  of  damage,  might 
properly  be  predicated.  It  cannot  be  said 
there  was  not  evidence  to  support  it,  nor  can 
it  be  said  that  the  verdict  was  greatly  against 
preponderating  evidence.  It  is  a  well-settled 
rule  of  this  court,  as  well  as  of  all  courts  of 
appellate  jurisdiction,  and  a  cardinal  princi- 
ple, that  the  jury  is  the  final  and  only  tribu- 
nal to  determine  questions  of  fact,  and  that 
where  facts  are  so  found  the  finding  will  not 
be  disturbed  by  the  appellate  court,  unless 
misinstructed  by  the  court,  or  the  verdict  is 
so  palpably  incorrect  as  to  show  bias,  preju- 
dice, or  a  wanton  disregard  of  the  duties  and 
obligations  of  jurors;  and  this  rule  is  well 
estal>lished  in,  and  sustained  by,  reason. 
Jurors,  before  whom  witne:iBe8  are  brought, 
and  the  judge  of  the  trial  court,  being  con- 
fronted with  the  witnesses,  have  opportuni- 
ties of  judging,  from  their  personal  appear- 
ance, and  manner  of  giving  tlieir  testimony, 
of  their  credibility,  which  the  appellate  court 
cannot  have.  It  is  the  experience  of  every 
trial  judge  and  lawyer  that  the  weight  of  ev- 
idence does  not  depend  upon  the  number  of 
witnesses  testifying  to  a  particular  fact,  but 
upon  the  character  and  disinterestedness  of 
the  party.  In  many  cases  the  testimony  of 
several  characterless  witnesses,  evidently  em- 
ployed for  the  occasion,  or  swearing  in  their 
own  interest,  might  be  overcome  by  the  tes- 
timony of  one  disinterested  man  of  known 
probity  and  integrity,  and  these  discrimina- 
tions are  peculiarly  within  the  province  of 
the  jury,'  who  may,  from  their  opportunities 
and  the  attending  circuuistances,  utterly  dis- 
regard testimony  tliat  miglit,  when  incorpo- 
rated into  the  record  unimpeached,  be  con- 
sidered by  the  appellate  court  as  controlling. 
Another  cogent  reason  for  the  strict  adher- 
ence of  appellate  courts  to  the  rule  above  laid 
duwn  is  the  fact  that  the  trial  judge,  having 
the  same  opportunities  for  observation  as  the 
jury,  can  determine  whether  the  jury  are 
honestly  and  conscientiously  performing  their 
duty;  and,  if  he  is  of  the  opinion  tliat  they 
are  not,  and  that  the  verdict  was  the  result 
of  bias  and  prejudice,  and  made  in  disregai-d 
of  duty,  he  can  at  once  set  it  aside,  and  order 
a  new  trial.  Where,  as  in  this  case,  the 
questions  are  purely  of  fact,  and  tlie  jury  be- 
ing the  only  tribunal  for  their  determination, 
appellate  courts  will  not  interfere,  where 
there  is  evidence  to  support  the  verdict. 

In  this  case  there  was  evidence  to  warrant 
the  findings,  both  as  to  the  liability  of  appel- 
lants and  the  amount  of  damage.  The  ver- 
dict in  the  case  was  for  the  amount  before 
stated.  There  is  nothing  to  show  whethei 
the  jury  found  it  as  actual  or  triple  damage. 
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The  court  very  properly  required  counsel  to 
stipulate  that  it  should  be  taken  as  treble 
damages,  under  the  statute,  or,  la  other 
words,  ttiat  the  sum  should  be  taken  as  full 
satisfaction.  If  it  had  been  taken  as  the 
amount  of  actual  damage,  it  might  have  been 
oonsiderod  excessive  if  trebled,  which  it  is 
conceded  plaintiffs  might  recover.  Taken  as 
triple  damage,  it  must  be,  under  the  evidence, 
regarded  as  moderate,  and  fully  warranted. 
The  judgment.should  be  affirmed. 

liicBMOMD  and  Pattison,  CC,,  concur. 

Per  Cubiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 

(14  Colo.  188)  

McQUOWN  V.  Cavanaugh. 

(Supreme  Court  q/  Colorado.    Feb.  28, 1890.) 

Masteb  and  Scrvant— Comtbaot — ^Record  on 
Appeal. 

1.  In  an  action  for  work  and  labor  performed, 
It  appeared,  that  plaintiff  was  in  the  employ  of  one 
H.,  wbo  bad  agreed  to  pay  him  (3.50  per  day;  that 
M.  made  an  assignment,  and  his  wife,  the  defend- 
ant, pnrcbased  the  stock  at  the  sheriff's  sale,  and 
continued  the  business  in  her  name,  with  her  hus- 
band as  her  agent.  Plaintiff  continued  to  labor  for 
her,  charging  the  same  price  per  day  for  such  la- 
bor, which  was  paid.  Subseouently  a  receiver  was 
appointed,  and  thereafter  defendant  resumed  busi- 
ness, and  plaintiff  continued  in  her  employ,  claim- 
ing the  same  rate  per  day,  but  defendant  only  al- 
lowed ta  per  day,  claimiDg  that  the  contract  with 
her  husband  was  not  binding  on  her.  Held,  that 
plaintiff  was  properly  allowed  to  testify  to  the  con- 
tract with  defendant's  husband,  made  prior  to  the 
time  that  she  succeeded  to  the  business. 

Si.  In  construing  a  charge  to  the  jury,  the  entire 
charge  must  be  considered,  and  where  appellant 
does  not  embrace  within  the  transcript  the  entire 
charee  given,  the  supreme  court  cannot  determine 
whether  or  not  the  jury  were  misled  by  the  charge 
to  which  exception  is  taken. 

Commissioners'  decision.  Appeal  from 
Arapahoe  county  court. 

J.  W.  Homer,  for  appellant.  /.  W.  Mul- 
lahey,  for  appellee. 

BicHMOND,  C.  In  this  action  plaintiff  be- 
low and  appellee  here  sought  to  recover,  for 
work  and  labor  performed,  a  balance  due, 
amounting  to  ^^Ti.W3.  It  appears  from  the 
reconi  that  the  plaintiff  was  in  the  employ  of 
George  L.  McQuown,  and  that  McQuown 
had  agreed  to  pay  him  the  sum  of  $3.50  per 
day:  that  be  worked  for  McQnown  until  Sep- 
tember 21,  1884,  when  McQuown  made  an 
assignment,  and  the  appellant,  Lowena  Mc- 
Quown, wife  of  George  L.  McQuown,  pur- 
chased at  slierilT's  sale  the  stock,  and  contin- 
ued the  business  in  her  name,  with  George  L. 
McQuown  as  her  agent;  that  plaintiff  contin- 
ued to  labor  for  Mrs.  McQuown,  charging  the 
same  price  per  day  for  such  labor,  which  was 
paid.  Subsequentlya  receiver  was  appointed, 
and  there  was  a  balance  due  plaintiff,  which 
the  receiver  was  authorized  to  pay;  that 
plaintiff  charged  in  his  bill  for  his  labor,  $8.50 
per  day,  and  George  L.  McQuown  approved 
and  certified  the  account,  which  was  paid, 
that  thereafter  Mrs.  McQuown  resumed  busi- 


ness, and  plaintiff  continued  In  her  employ 
for  some  length  of  time,  claiming  the  same 
rate  per  day,  but  defendant  only  allowed  $3 
per  day.  It  is  contended  by  appellant  that 
the  contract  with  George  L.  McQuown,  of 
.$8.5U  per  day,  was  not  binding  upon  her,  and 
that  plaintiff's  services  were  only  reasonably 
worth  the  sum  of  $3  per  day.  Several  wit- 
nesses testify,  in  behalf  of  defendant,  to  the 
effect  that  the  usual  rate  of  wages  for  such 
labor  is  $3  per  day.  The  cause  was  tried  to 
the  jury,  and  verdictinfavorof  the  plaintiff, 
assessing  his  damages  at  $95.37. 

}3ut  two  propositions  are  submitted  or  dls- 
cussed  by  appellant.  First,  that  the  court 
erred  in  permitting  the  plaintiff  to  testify  to 
the  contract  with  George  L.  McQuown  niade 
prior  to  the  time  that  Mrs.  McQuown  suc- 
ceeded to  the  business.  AVe  do  not  think  this 
proposition  tenable,  for  the  reason  that  it  is 
adihitted  that  George  L.  McQuown  was  acting 
as  the  agent  of  Mrs.  McQuown,  and  conti  n  ued 
the  employment  of  plaintiff,  and  continued 
to  pay  plaintiff  the  same  rate  per  day  he  had 
previously  contracted  to  pay;  and  at  no  time 
did  McQuown,  while  so  acting  as  agent,  di- 
rectly or  indirectly  intimate  to  plaintiff  a 
change  in  the  terms  of  the  contract.  On  the 
contrary,  his  act  as  agent,  in  continuing  pay- 
ment under  the  contract,  was  the  act  of  his 
principal,  Mrs.  McQuown;  thus  rendering 
the  testimony  relative  to  the  original  contract 
admissible  to  show  the  terms  of  Jiis  employ- 
ment, after  she  succeeded  to  the  business. 

The  second  and  last  assignment  of  error  is 
to  the  instruction  of  the  court,  and  is  as  fol- 
lows: "If  you  find  from  the  evidence  that 
payments  were  made  to  the  plaintiff  at  the 
rate  of  $3.50  per  day  for  work  that  he  did  for 
her  after  she  took  charge  of  the  business,  this 
will  be  testimony  tending  to  establish  an  em- 
ployment by  her  at  the  rate  of  $3.50  per  day." 
It  appears  from  the  record  that  the  instruct 
tions  of  the  court  were  six-  in  number,  but 
the  remaining  instructions  ai-e  not  embraced 
in  the  transcript  or  abstract  of  record.  The 
ground  of  the  objection  is  that,  by  the  instruc- 
tion above  recited,  the  court  singled  out  and 
gave  undue  prominence  to  certain  facts,  ig- 
noring other  facts  proved,  of  equal  impor- 
tance. The  rule  of  this  court  is  that,  "in 
construing  a  charge  to  the  jury,  each  instruo- 
tion  is  to  be  considered  in  connection  with 
the  entire  charge,  and  if,  considering  the 
charge  as  a  whole,  this  [supreuie]  court  is 
satisfled  the  jury  were  not  improperly  advised 
as  to  any  material  point  in  the  case,  and  that, 
reading  each  instruction  in  connection  with 
the  others,  they  were  not  misleading,  the 
judgment  will  not  be  reversed  on  the  ground 
of  erroneous  charge."  Finerty  v.  Fiitz,  6 
Colo.  136.  This  case  has  been  followed  by  a 
number  of  others  in  this  court,'  and  it  will 
be  readily  seen  that,  inasmuch  as  appellant 
did  not  embrace  within  the  transcript  or  ab- 
stract the  entire  instructions  given  by  the 

'  See  Coleman  v.  Davis,  81  Pac.  Rep.  1018;  Dozen- 
back  V.  Raymer,  2S  Pac  Rep.  737;  Blmonton  v. 
Rohm,  ante,  86. 
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court  to  the  jury,  we  are  unable  to  construe 
the  charge  as  a  whole,  and  determine  whether 
or  not  the  jury  could  have  been  misled  by  the 
foregoing  instructions,  even  were  it  objec- 
tionable,— a  matter  we  do  not  pass  upon. 
There  being  sufficient  evidence  to  support 
the  verdict,  the  judgment  should  be  affirmed. 

Reed  and  Pattison,  CC,  concur. 

Per  Cuki am.    For  the  reasons  stated  in  the 
foregoing  opinion  the  judgment  is  affirmed. 


(14  Colo.  207) 


HuRD  «.  People. 


(Supreme  Court  o/  Colorado.    Feb.  28, 1880.) 

OOKTEMFT  —  OlSOBEDIBXCB  TO  DECREE  APPEAIXD 
FBOM. 

Where  an  appeal  has  been  taken  by  a  re- 
ceiver from  a  decree  dissolving  a  temporary  _in- 
janction,  and  ordering  him  to  deliver  over  posses- 
sion of  the  property  to  the  persons  entitled  there- 
to under  the  decree,  and  the  bond  filed  as  required 
by  LawB  Colo.  1886,  p.  354,  §  23,  to  effect  a  super- 
sedeas, the  court  is  ousted  of  all  authority  to  en- 
force tne  decree,  and  the  receiver  is  not  in  con- 
tempt for  declining  to  execute  it. 

Commissioners'  decision.  Error  to  district 
court,  El  Paso  county. 

L.  C.  Kocktoell,  forplaintifTin  error.  Atty. 
Gen.  Theo.  H.  Thomas  and  Alvin  Marsh,  for 
the  People. 

Reed,  C.  This  was  a  proceeding  before  the 
Honorable  William  Harrison,  judge  of  the 
district  court  of  £1  Paso  county,  against  the 
plaintiff  in  error  for  an  alleged  contempt  of 
court.  On  November  2, 1885,  plaintiff  in  er- 
ror was  appointed  receiver  in  a  certain  pro- 
ceeding in  equity  concerning  mines  and  min- 
ing property  in  the  county  of  Park,  wherein 
George  C.  Bates  and  Mary  Barker  Bates  were 
plaintifla,  and  Alfred  H.  Wilson,  Randall  W. 
Wilson,  and  the  Woodmass  of  Alston  Mining 
Company  were  defendants.  By  the  order  of 
appointment  he  was  to  have  the  sole  and  ex- 
clusive possession  of  a  mining  claim  and  of 
other  property  in  controversy,  work  the  prop- 
erty, and  transact  all  the  necessary  business, 
which  hedid  from  the  date  tliat  he  qualified  un- 
til the  26th  day  of  June,  1886,  when  the  liti- 
gation was  ended  in  the  court.  At  that  time 
he  bad  in  bis  hands,  as  receiver,  the  proceeds 
of  the  mine,  amounting  to  over  $19,000.  On 
the  last-named  date  a  decree  was  entered  as 
follows:  "The  temporary  injunction  hereto- 
fore issued  is  dissolved,  and  the  receiver  is 
ordered  and  required  to  surrender  and  return 
to  defendants  Alfred  H.  and  Randall  W. 
Wilson,  or  their  authorized  agent,  full,  quiet, 
peaceable,  and  undisturbed  possession  of  the 
premises  mentioned  in  the  pleadings,  and 
also  all  books,  maps,  documents,  and  other 
personal  property  in  his  possession  as  receiv- 
er; the  possession  of  said  mine  to  be  yielded 
to  Wilsons  on  the  8th  day  of  July,  1886,  at 
12  o'clock  high  noon  of  that  day:  and  on  the 
same  day  that  the  receiver  pay  to  defendants, 
Wilsons,  out  of  the  moneys  now  in  his  hands, 
the  sum  of  $16,000,  the  remainder  to  be  left 


in  his  hands,  amounting  to  some  $3,400,  to 
be  kept  as  a  fund  for  the  payment  of  tlie  ex- 
penses of  said  receivership:  that  the  receiver 
report  to  this  court  on  July  16, 1886,  in  what 
manner  he  shall  have  executed  this  order; 
that  this  cause  shall  stand  continued  for  the 
purpose  of  retaining  jurisdiction  of  the  re- 
ceiver, and  for  the  purpose  of  hearing  and 
acting  upon  his  flnaJ  report,  and  that  in  alt 
other  respects  this  cause  shall  stand  dis- 
missed. "  On  the  6th  of  July,  two  days  before 
the  date  fixed  in  the  decree  for  the  surrender 
of  the  property  and  the  payment  of  the  money 
by  the  receiver,  an  appeal  was  perfected  to 
this  court,  and  bond  filed  in  the  sura  of  $16,- 
000.  Of  the  amount  in  his  hands,  the  re- 
ceiver paid  over  to  the  defendants  $8,000,  and. 
by  the  advice  of  counsel  for  plaintiffs,  refused 
to  pay  over  the  other  $8,000,  and  deliver  the 
possession  of  the  property  to  the  defendants. 
Upon  the  2d  day  of  September,  1886,  plaintiff 
in  error  was  cited  before  the  honorable  judge 
in  cliambers,  in  vacation,  to  answer  to  a 
charge  of  contempt  for  failing  to  pay  over 
the  remaining  $8,000  in  money,  and  deliver 
the  possession  of  the  property,  was  found 
guilty,  and  fined  $100.  He  then  sued  out 
tnis  writ  of  error  to  have  the  proceeding  re- 
viewed in  this  court. 

Tlie  question  presented  to  be  determined 
is,  had  the  district  court  jurisdiction  after 
tlie  appeal  was  perfected?  In  the  suit  of 
Bates  v.  Wilson  etal.,  in  which  plaintiff  in 
error  was  appointed  receiver,  the  question 
in  controversy  was  whether  plaintiffs  were 
joint  owners  with  tlie  defendants  in  the  prop- 
erty, the  interest  claimed  by  plaintiffs  be- 
ing one-half,  and  naturally  or  incidentally  in- 
volved were  the  questions  of  right  of  posses-  - 
sion  and  joint  occupancy  of  the  plaintiffs, 
and  the  right  to  share  in  the  money  in  the 
bands  of  the  receiver.  Hy  the  deci  ee  it  was 
ordered  that  the  plaintiffs  take  nothing,  and 
that  the  suit  be  dismissed,  except  that  juris- 
diction be  retained  for  the  receiver  to  perform 
the  decree,  and  have  his  accounts  passed. 
To  perform  the  decree  the  receiver  was  tode- 
liver  complete  possession,  and  pay  over  to 
defendants  all  moneys  in  his  hands,  save  the 
sum  thought  necessary  to  pay  the  expenses 
of  the  receivership.  The  decree  was  entire, 
and  from  the  decree  the  appeal  was  taken. 
The  appeal  in  this  case  was  taken  under 
and  controlled  by  the  statute  of  1885.  See 
Sess.  Laws,  p.  350,  §  2,  which  statute  has 
since  been  repealed.  The  decree,  although, 
as  above  stated,  entire,  was  dual  in  charac- 
ter, but  was  all  covered  by  the  appeal;  sub- 
division 2  of  the  section  above  cited  being 
that  an  appeal  will  He  from  "  a  final  order 
made  in  any  special  proceedings  affecting  a 
substantial  right  therein,  or  made  in  a  sum- 
mary application  in  an  action  after  judg- 
ment." A  wide  distinction  is  made  in  pro- 
ceedings where  the  supposed  contempt  is  will- 
ful and  contumacious,  or  growing  out  of 
some  matter  incidental  to  or  ancillary,  as  in 
cases  of  this  kind,  where  the  supposed  can- 
tempt  grew  out  of  the  refusal  to  obey  an  or- 
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der  which  was,  or  reasonably  might  have 
been,  considered  by  the  receiver  and  his  coun- 
sel its  a  process  in  t!ie  execution  of  tlie  de- 
cree from  wliich  the  appeal  was  taken .  If  the 
appeal  and  the  filing  of  the  bond  operated  as 
a  supersedeas,  then  it  of  necessity  stayed  all 
process  and  proceedings  to  carry  into  effect 
the  decree  from  which  the  appeal  was  taken. 
That  the  tal<ing  of  the  appeal,  filing  of  bond, 
as  in  this  case  conditioned,  to  cover  the  en- 
tire case  from  which  an  appeal  wiU  lie,  oper- 
ates as  a  supersedeas,'  cannot  be  successfully 
questioned.  The  conditions  of  the  bond 
were  such  as  were  required  to  make  the  ap- 
peal a  supersedeas,  as  required  by  statute. 
Sess.  Laws  18«S5,  §  23,  p.  354.  It  also  appears 
from  the  record  that  the  bond  was  approved, 
and  that  the  clerk  issued  the  written  order 
commanding  the  stay  of  proceedings,  as  re- 
quired in  the  latter  part  of  the  qectiun  above 
cited.  In  this  case  the  appeal-bond  was  exe- 
cuted and  filed  for  the  express  purpose,  and 
immediately  operated  as  a  stay  and  superset 
deas,  under  the  statute.  See  Daniels  v.  Mil- 
ler, 8  Colo.  542,  9  Pac.  Rep.  18.  Under  the 
New  York  Code,  which  is  very  similar  to 
ours,  in  Howe  v.  Searing,  6  Bosw.  684, 
Woodruff,  J.,  said:  "By  the  express  terms 
•  •  *  of  the  Code,  the  perfecting  of  an 
appeal  *  *  x*  by  giving  the  undertak- 
ing mentioned  *  •  •  shall  stay  all  pro- 
ceedings in  the  court  below  upon  the  judg- 
ment appealed  from.  If,  therefore,  this  mo- 
tion is  a  proceeding  ■  upon  the  judgment,' 
the  motion  is  improperly  and  irregularly 
made;  for  as  to  all  such  proceedings  the 
plaintiff's  hands  are  tied,  and  if  an  attach- 
ment and  a  commitment  thereunder  for  dis- 
obeying the  judgment  appealed  from,  while 
the  appeal  is  pending,  are  ■  proceedings  upon 
the  judgment,'  then  the  motion  therefor 
cannot  be  granted,  for  not  only  the  action  of 
the  plaintiff,  but  the  action  of  the  court 
therein,  is  stayed  pending  the  appeal."  It 
also  appears  from  the  record  that  the  appeal 
was  perfected,  the  bond  filed,  and  the  su- 
persedeas effective  two  days  before  the  re- 
ceiver was  ordered  by  the  decree  to  perform 
the  acts  the  failure  to  perfoi'm  which  was 
punished  as  contempt.  The  practice  in 
chancery,  before  the  modification  by  statute, 
did  not  allow  an  appeal  from  an  order  grant- 
ing or  dissolving  an  injunction.  Hart  v. 
Mayor,  3  Ftuge,  880;  Graves  v.  Maguire, 
6  Faige,  379.  By  our  statute,  (Sess.  Laws 
1885.  subd.  3,  §  2,  p.  850,)  an  appeal  will  lie 
"  when  an  order  grants  or  refuses,  continues 
or  modifies,  a  provisional  remedy,  or  grants, 
refuses,  dissolves,  or  refuses  to  dissolve,  an 
injunction,"  The  decree  being  general, — 
an  entirety, — the  appeal  lay  from,  and  the 
stay  by  supersedeas  reached,  every  part  of 
the  decree  appealed  from.  In  Graves  v.  Ma- 
guire,  supra,  it  is  said:  "The  effect  of  an 
appeal,  after  the  proper  steps  have  been  tak- 
en to  render  it  a  stay  of  proceedings  upon  the 
order  or  decree  ap|)ealed  from,  is  to  leave  the 
proceedings  in  the  s>'ame  situation  as  they 
were  at  the  time  of  perfecting  such  appeal." 


Such  being  the  effect,  the  acts  required  of  the 
receiver  to  deliver  the  possession,  pay  over 
the  money,  etc.,  were  acts  in  the  process  of 
the  execution  of  the  decree,  and  were  forbid- 
den by  the  sttpersedeas  as  incidental  to  the 
decree.  The  district  court  by  the  appeal  was 
ousted  of  all  authority  to  enforce  by  itself,  or 
its  agent,  the  receiver,  any  branch  or  portion 
of  the  decree;  and  the  decree,  having  been  ap- 
pealed from,  was,  until  reviewed  in  this 
court,  as  inoperative  as  though  it  had  never 
been  entered, — the  effect  of  the  appeal  being, 
as  has  been  shown,  to  maintain  the  status  of 
affairs  in  exactly  tlie  same  condition  as  they 
were  at  the  time  of  perfecting  tlie  appeal. 
The  right  and  power  of  the  district  court  to 
punish  as  for  a  contempt  the  disobedience  of 
its  ofiicer  for  failing  to  enforce  the  decree, 
presupposes  and  involves  the  existence  in  the 
court  of  the  right  to  enforce  any  and  ev- 
ery part  of  the  decree.  The  appeal  was 
taken  and  the  bond  given  to  prevent  the  de- 
livery of  the  possession  and  payment  of  the 
money,  as  much  as  to  review  the  decision  of 
the  court  in  regard  to  the  rights  of  the  par- 
ties. Had  the  receiver  delivered  the  money 
and  the  possession  of  the  property,  and  this 
court  bad  found  the  money  to  belong  to  plain- 
tiffs, and  had  found  them  co-owners  in  the 
property,  and  entitled  to  joint  possession,  it 
might  have  been  impossible  to  recover  the 
money;  and  in  property  of  this  kind,  where 
the  value  is  only  in  the  ores  contained,  the 
mine  might  have  been  depleted  and  the  free- 
hold destroyed;  and  the  plaintiff  would  have 
been  compelled  to  stand  by  without  remedy, 
and  see  the  whole  subject-matter  of  the  con- 
troversy destroyed  during  the  long  time  pend- 
ing  the  appeal,  and,  if  in  the  end  successful, 
obtaining,  at  great  expense,  a  barren  victory. 
We  are  aware  that  proceedings  for  contempt 
are  not  considered  proceedings  in  the  action, 
but  are  special  proceedings,  as  regulated  by 
the  Code.  The  right  to  punish  for  contempt 
is  inherent  in  every  court,  and  necessary  to  a 
due  administration  of  the  law;  but  the  court, 
by  reason  of  the  appeal  and  supersedeas,  be- 
ing without  authority  to  enforce  its  decree, 
the  receiver  was  not  in  contempt  for  declin- 
ing to  execute  it.  The  judgment  of  the  dis- 
trict court  should  be  reversed,  and  the  pro- 
ceeding disipissed. 

BioHHOND  and  Pattison,  CO.,  concur. 


(14  Colo.  317) 
StOCKIHO  t).  MOBET. 

{Supreme  Court  of  Colorado.    Feb.  28, 1890.) 

Tbiai.  bt  Court — Motion  tor  New  Trial— Bili, 
of  excbptions. 
Where  a  trial  is  had  to  the  court,  and 
Its  findings  announced,  an  undetermined  motion 
for  a  new  trial  operates  to  reserve  the  case,  and 
continue  the  jarisdlctlon  beyond  the  term  for  the 
purpose  of  disposing  of  the  motion  and  settling  a 
bill  of  exceptions. 

Appeal  from  district  court,  Arapahoe 
county. 

Motion  to  strike  out  part  of  bill  of  ex- 
ceptions. This  case  was  tried  at  the  April, 


Digitized  by 


Google 


844 


PACIFIC  BEPORTEB,  Vol.  23. 


(Colo. 


1889,  term  of  satd  court,  on  the  26th  day  of 
April,  1889,  and  taken  under  advisement, 
and  on  May  3.  1889,  the  court  found  for  tlie 
plaintiff.  May  8,  1889,  at  the  same  term, 
defendant  filed  his  motion  fur  a  new  trial. 
No  bill  of  exceptions  was  filed  at  the  April 
term,  1889,  of  said  court,  nor  was  any  order 
entered  at  tliat  time  fixing  the  time  for  filing 
bill  of  exceptions.  At  the  September  term, 
1889,  of  said  court,  and  on  the  12th  day  of 
October,  1889,  the  same  judge  presiding,  the 
motion  for  a  new  trial  was  denied ;  and  judg- 
ment was  entered  in  favor  of  plaintiff,  and 
against  defendant.  And  on  thesame  day  de- 
fendant was  allowed  an  appeal  to  the  supreme 
court,  and  30  days  given  for  an  appeal-bond, 
and  also  the  following  order  entered:  "And 
time,  and  until  thirty  days  from  this  date,  is 
allowed  said  defendant  in  which  to  prepare 
and  tender  to  the  judge  of  this  court  his  bill 
of  the  exceptions  by  him  reserved  herein, 
which,  when  signed  and  sealed  by  the  said 
judge,  shall  be  filed  herein  as  of  this  date." 
November  7,  1889,  the  time  for  bond  and  bill 
of  exceptions  under  the  foregoing  order  was 
extended,  the  court  allowing  defendant  15 
days'  additional  time.  The  bill  of  exceptions 
herein  was  tendered  to  the  judge,  November 
26,  1889,  and  on  that  day  signed  and  sealed 
by  him.  This  bill  of  exceptions  contains, 
not  only  the  exception  reversed  to  the  ruling 
of  the  court  in  overruling  the  motion  for  a 
now  trial,  and  the  exception  to  the  judgment, 
which  said  exceptions  were  taken  at  the  Sep- 
tember term,  but  also  all  proceedings  occur- 
ring upon  the  trial  of  said  cause  at  the  pre- 
ceding April  term. 

Trowbridge  &  Hinohley,  for  appellant. 
Teller  d*  Orahood,  for  appellee. 

Hayt,  J.,  (after  stating  the  facts  as 
above.)  We  are  asked  upon  this  motion  to 
strike  from  the  bill  of  exceptions  filed  herein 
all  that  portion  rehiting  to  the  procefdings 
had  in  the  court  below  at  the  April  terra 
thereof,  or,  in  case  the  court  should  be  of  the 
opinion  that  this  ought  not  to  be  done,  then 
appellee  seeks  to  have  all  the  proceedings  had 
at  such  term  stricken  out,  save  and  except 
only  the  evidence.  The  position  of  appellee 
is  substantially  this:  That,  to  make  the  pro- 
ceedings had  at  the  April  term  9  part  of  the 
record,  appellant  should  either  have  tendered 
a  bill  of  exceptions  containing  the  same  to 
the  judge  for  his  authentication  during  that 
term,  or  procured  an  order  from  the  court  at 
that  term,  giving  additional  time  in  which 
to  present  the  same.  In  support  of  this  po- 
sition, our  attention  is  called  to  section  385 
of  the  Civil  Code,  in  which  it  is  provided  that 
where  either  party  excepts  to  any  ruling,  de- 
cision, or  opinion  of  the  court,  and  shall  re- 
duce such  exception  or  exceptions  to  wilting, 
it  shall  be  the  duty  of  the  judge  to  allow, 
sign,  and  seal  the  same  at  any  time  during 
the  term  of  court  at  which  such  exceptions 
are  taken,  or  at  any  time  thereafter  to  be  fixed 
by  the  court.  Haid  the  motion  for  a  new  trial 
been  determined  and  a  final  judgment  pro- 


nounced at  the  April  term,  and  had  the  court 
at  the  following  term  made  the  order  in  ref- 
erence to  the  bill  of  exceptions,  appellee's  ob- 
jections would  have  been  well  taken,  but  such 
are  not  the  facts.  No  ruling  upon  the  mo- 
tion for  a  new  trial  was  made  until  the  sub- 
sequent term,  and  Anal  judgment  was  re- 
served by  the  court  until  after  such  ruling 
should  be  made.  Under  the  circumstances, 
we  can  see  no  good  reason  for  holding  that 
the  bill  of  exceptions  presented  within  the 
time  allowed  by  the  court  for  the  same,  at  the 
September  term,  was  not  presented  in  apt 
time  to  preserve  the  entire  record,  while  co- 
gent reasons  exist  for  the  opposite  conclusion. 
Had  the  motion  for  a  new  trial  been  sus- 
tained, appellant  would  have  had  no  occsision 
for  this  bill  of  exceptions;  and  to  say  that  he 
must  put  his  client  to  the  expense  and  him- 
self to  the  labor  of  prepttring  a  bill  that  might 
never  be  used,  would,  in  onr  judgment,  ac- 
complish no  good  purpose.  And  to  require 
him,  pending  a  dei-ision  upon  such  motion, 
to  petition  the  court  for  an  order  extending 
the  time  in  which  to  present  such  bill,  would 
\m  unreasonable.  In  Oomer  v.  Chaffe,  5 
Colo.  883,  the  provision  of  our  Code  requiring 
that  the  motion  for  a  new  trial,  and  the  de- 
cision thereon,  shall  be  made  and  had  at  the 
same  term  the  findings  were  made  or  the 
verdict  rendered,  has  been  declared  by  this 
court  to  lie  directory  merely,  so  far  as  the  ac- 
tion of  the  court  is  reqiiii-ed  to  be  performed 
within  a  specified  time.  This  decision  rec- 
ognizes the  power  of  the  court  to  continue 
the  motion  to  a  subsequent  term  for  deter- 
mination. The  court  may  be  delayed,  in  an- 
nouncing its  ruling  upon  the  motion  for  a 
new  trial,  one  month  or  six  months;  and  to 
require  a  litigant  to  anticipate,  in  his  appli- 
cation for  time  within  which  to  prepare  and 
present  a  bill  of  exceptions,  the  date  upon 
which  the  court  will  finally  pass  upon  such 
motion,  would  be  unwise.  Neither  do  we 
believe  that  the  framers  of  our  Code  ever  in- 
tended, when  a  cause  is  tried  at  one  term  and 
a  motion  for  a  new  trial  is  made  and  then 
continued  until  the  next  term,  that  a  bill  of 
exceptions  should  be  filed  preserving  a  record 
of  the  trial,  and  a  subsequent  bill  to  preserve 
the  proceedings  upon  the  motion  for  a  new 
trial.    Henze  v.  Railroad  Co.,  71  Mo.  638. 

The  case  of  Railway  Co.  v.  Twombly,  2 
Colo.  559,  cited  in  support  of  the  motion  to 
strike,  was  decideil  prior  to  the  adoption  of 
the  Code;  and  without  questioning  the  cor- 
rectness of  the  decision  in  that  case,  under 
the  (practice  as  it  then  existed,  we  are  of  the 
opinion  that  the  conclusion  reached  in  the 
case  of  Gomer  v.  Chaffe,  supra,  is  more  in 
harmony  with  the  liberal  construction  en- 
joined by  the  Code.  Formerly  it  was  quite 
important  to  have  the  bill  of  exceptions  pre- 
sented promptly  upon  the  happening  of  the 
matters  excepted  to,  in  order  that  the  trial 
judge  might  determine  the  correctness  there- 
of while  the  facts  were  yet  fresh  in  the  mind 
of  the  court;  but  with  the  introduction  to 
the  court-room  of  oflScial  stenographers,  who 
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are  required  to  take  down  in  full  all  such 
matter  as  may  properly  be  made  a  part  of  the 
record  iii  this  manner,  the  principHl  reason 
for  the  strict  construction  given  statutes  like 
this  one  under  consideration,  when  such 
means  of  preserving  a  record  of  the  proceed- 
ings was  unknown,  no  longer  exivts.  The 
facta  in  the  case  last  cited  were  quite  similar 
to  those  presented  in  the  case  at  bar,  und  the 
opinion  is  authority  for  saying  that  where  a 
trial  is  had  to  the  court,  and  its  findings  an- 
nounced, an  undetermined  motion  for  a  new 
trial  operated  to  reserve  the  case  and  continue 
the  jurisdiction  beyond  the  term,  for  the  pur- 
pose of  disposing  of  the  motion  and  the  set- 
tling of  (lie  bill  of  exceptions.  We  are  of 
opinion  that  the  proceedings  had  upon  the 
trial  at  the  April  term  of  the  district  court 
are  properly  made  a  part  of  the  record  by  the 
bill  of  exceptions  presented  within  the  time 
fixed  by  the  court  at  the  time  of  overruling 
the  motion  for  a  new  trial  and  entering  final 
judgment  in  the  cause,  although  this  was  at 
a  subsequent  term.  The  motion  to  strike  out 
is  overruled. 


(U  Colo.  383) 

Baitb  v.  Bbali.  et  al. 

(Supreme  Court  of  Colorado.    Feb.  28. 1890.) 

Sale — Statutb  or  Pracdb— Examination  oi  Wit- 

KESS  BT  TH«  CoURT — EviDENCB. 

1.  B.,  who  bad  a  stock  of  goods  in  a  store 
which  be  bad  rented,  executed  a  bill  of  sale  of  the 
goods  to  plainift,  and  delivered  the  key  of  the 
store,  which  plaintiff  kept  for  an  hour  or  two,  and 
returned  to  B.  and  made  B.  his  agent  to  dispose  of 
the  gooda  B.  disposed  of  all  the  goods  except  a 
few  articles  which  he  stored  in  the  cellar  of  the 
building,  which  at  that  time  was  rented  to  another 

KirsoD.  Afterwards,  defendant,  to  whom  B.  was 
debted,  procured  an  attaohmeDt  ag^nst  B.,  and 
caused  the  goods  stored  in  the  cellar  to  be  sold  un- 
der the  execution.  Held,  that  the  jury  was  war- 
ranted in  finding  that  the  sale  was  not  accompa- 
nied by  immediate  delivery,  and  followed  by  an 
actual  and  continned  possession,  as  required  by 
Gen.  St.  Colo.  p.  509,  S  14,  which  makes  every  sale 
of  goods  and  chattels  by  a  vendor  in  possession 
void  as  against  the  creditors  of  the  vendor  unless 
the  sale  'Hw  accompanied  by  an  immediate  deliv- 
ery, and  be  followed  by  an  actual  and  oontiDued 
change  of  possession,  of  the  things  sold. " 

2.  The  active  participation  oi  the  court  In  the 
examination  of  a  party  who  testifles  in  his  own 
behalf  cannot  be  relied  on  as  error  unless  It  be 
shown  that  the  partv  was  actually  prejudiced  by  it. 

8.  The  record  of  a  proceeding  in  the  court  of  a 
Jnstice  of  the  peace,  which  is  properly  authenticat- 
ed and  proved,  is  admissible  in  evidence,  in  an 
action  against  a  constable,  to  show  justlfloatlon  by 
establishing  the  judgment,  and  the  awarding  of 
the  writs  under  which  the  constable  acted,  and 
under  which  be  justified. 

Commissioners' decision.  Error  to  district 
court,  Arapahoe  county. 

Action  by  Otto  P.  Baur  against  John  Beall 
and  another  to  recover  a  soda  fountain  and 
fixtures.  Gen.  St.  Colo.  p.  509,  §  14.  pro- 
vides that  "every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession,  or 
under  bis  control,  as  every  assignment  of 
goods  and  chattels,  unless  the  same  be  accom- 
panied by  an  immediate  delivery,  and  be  fol- 
lowed by  an  actual  and  continued  change  of 
possession  of  the  things  aold  or  assigned. 


shall  be  presumed  to  be  fraudulent  and  void 
as  against  the  creditors  of  the  vendor,  or  the 
creditors  of  the  person  making  such  assign- 
ment, or  subsequent  purchasers  in  good  faith; 
and  this  preeuraption  sliall  be  conclusive." 
8.  SlMtinger,  for  plaintiff  in  error. 

Rked,  G.  An  action  of  replevin  to  recov- 
er one  marble  soda  fountain,  and  appurte- 
nances belonging  to  the  same.  One  Albert 
R.  Baur,  having  been  engaged  in  business  at 
Colorado  Springs  as  a  confectioner,  and  being 
indebted  U>  his  brother,  plaintiS  in  error, 
who  resided  in  Denver,  to  secure  such  in- 
debtedness, executed  a  chattel  mortgage  to 
plaintiff  in  error.  After  having  been  in  bus-  - 
iness  some  time,  and  being  unsuccessful,  he 
wrote  plaintiff  iu  error,  informing  him  of  his 
want  of  success;  and  plaintiff  went  down. 
An  interview  was  had,  and  it  was  concluded 
best  that  A.  R.  Baur  sell  his  stock  and  fixt- 
ures to  plaintiff  in  error  in  payment  of  his 
indebtedness,  and  quit  the  business.  A  bill 
of  sale  of  the  entire  stock  aud  fixtures  was 
executed  and  delivered,  and  tlib  key  of  the 
store — a  rented  building — was  delivered  to 
plaintiff,  who,  it  appears,  carried  it  for  an 
hour  or  two,  then  returned  it  to  A.  R.  Baur, 
whom  he  made  his  agent  to  sell  out  the  stock 
and  fixtures,  and  close  up  the  business,  wliich, 
according  to  the  evidence,  be  proceiaded  to 
d.0.  The  entire  thing  being  sold  out,  or  in 
some  manner  disposud  of,  prior  to  December 
18,  1883,  except  the  articles  in  controversy 
in  this  suit,  they  were  stored  by  A.  R.  Baur 
in  the  cellar  of  the  building  formerly  occu- 
pied by  him,  but  then  rerented  to  another 
party.  A.  R.  Baur,  beiug  considerably  in- 
debted to  defendant  Weir  for  the  rent  of  the 
building  where  the  business  had  been  carried 
on.  Weir  commenced  suit  before  a  justice  of 
the  peace,  procured  an  attachment,  and 
caused  it  to  be  levied  upon  the  goods  or  chat- 
tels in  suit,  obtained  judgment,  and  caused 
the  goods  to  be  sold  under  an  execution. 
The  other  defendant,  John  Beall,  was  the 
constable  who  served  the  writs  and  made  the 
sale.  The  suit  was  tried  to  a  jury  on  Febru- 
ary 11,  1886,  resultin'g  in  a  verdict  for  de- 
fendants on  which  judgment  was  afterwards 
entered.  The  facts  in  the  case  were  very 
simple.  There  was  no  great  conflict  of  testi- 
mony. The  only  question  to  be  determined 
was  whether  the  gouds  sold  were  immediate- 
ly delivered,  and  there  had  been  an  actual 
and  continued  change  of  possession  as  re- 
quired by  statute.  There  are  several  errors 
assigned  that  may  properly  be  consolidated 
into  the  following,  for  the  purposes  of  this  re- 
view: That  the  court  participated  to  an  un- 
warrantable extent  in  the  examination  of  the 
plaintiff  on  his  direct  and  cross-examination 
as  a  witness  in  bis  own  behalf. 

The  record  does  show  a  great  deal  of  active 
participation  in  the  questioning,  but  this  can 
hardly  be  relied  upon  as  error  unless  it  be 
shown  thai  plaintiff  was  actually  prejudiced 
by  it.  The  circumstances  may  have  rendered 
it  necessary  upon  that  trial — of  which  we 
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have  no  means  of  judging —  in  order  to  ar- 
rive at  the  facts. 

Next,  it  is  assigned  for  error,  that  the  flies 
and  records  of  the  proceeding  in  the  court  of 
tlie  justice  of  the  peace  were  improperly  ad- 
mitted in  evidence.  It  appears  that  they  were 
properly  authenticated,  and  properly  proved, 
and,  being  so,  were  clearly  admissible  in  jus- 
titiration,  establishing  the  judgment,  and  the 
awarding  of  the  write  under  which  the  con- 
stable acted,  and  under  which  he  justifled. 

The  other  assignments  necessary  to  be  no- 
ticed were  the  refusal  of  the  court  to  instruct 
the  jury  as  prayed  by  the  plaintiff,  and  the 
instruction  given  to  the  jury  on  his  own  mo- 
tion. The  first  instruction  prayed  by  the 
counsel  of  plaintiff  was  correct,  and  was 
Bubstancially  given  in  the  second  paragraph 
of  the  charge  by  the  court.  The  remaining 
instructions  prayed  were  incorrect,  and  very 
properly  refused.  Tiie  charge  given  to  the 
jury,  taken  as  a  whole,  fairly  states  the  law, 
and  cannot  be  considered  erroneous.  The 
principal  question  was  one  of  fact.  It  was 
fairly  submitted  to  the  jury,  who  found  that 
the  sale  of  the  chattels  in  controversy  was 
not  accompanied  by  immediate  delivery,  and 
followed  by  an  actual  and  continued  posses- 
sion, as  required  by  section  14  of  the  statute 
of  frauds,  tten.  St.  p.  509.  The  jury  was 
warranted  in  so  finding  from  the  evidence. 
The  necessity  of  clear,  unequivocal,  and  un- 
mistakable change  of  possession,  and  reten- 
tion of  such  possession  by  the  vendee,  has 
been  properly,  fully,  and  clearly  asserted  by 
this  court.  Cook  v.  Mann,  6  Colo.  21;  Wil- 
cox V.  Jackson,  7  Colo.  521.  4  Pac.  Rep.  966; 
Herr  v.  Mercantile  Co.,  22  Pac.  Rep.  770. 
The  judgment  should  be  affirmed. 

Pattison  and  Richmond,  CC,  concur. 

Per  Cukiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(14  Colo.  191) 

SiLTBR  Cord  Combination  Mining  Co.  v. 

McDonald. 

(Supreme  CouH  af  Colorado.    Feb.  28, 1890.) 

H48TEK  AND  SebVANT — NEOLieENCB. 

1.  Defendant  was  a  corporation  engaged  In 
working  a  mine  through  an  incline.  Iron  rails 
were  laid  along  the  incline  over  which  the  company 
drew  its  cars.  Along  the  incline,  on  one  side,  was 
a  passage  way  over  which  was  constructed  a  plank 
walk.  About  700  feet  down  the  Incline  was  a  sta- 
tion called  "No.  2."  It  was  a  rule  of  the  company 
that  after  "tally, "  which  was  expected  to  occur  at 
6.23  F.  M.,  the  cars  should  ceuse  to  run  up  and  down 
the  incline,  so  as  to  give  the  miners,  who  were  al- 
lowed seven  minutes  to  reach  the  surface  after 
tally,  the  right  of  way  up  the  incline.  An  air-pipe 
extended  from  the  surface  to  station  No.  2,  and  the 
foreman  at  the  top,  at  5.23  p.  m.,  rapped  on  this  air- 
pipe,  or  was  supposed  to  do  so.  This  was  called 
"tally."  It  was  m  evidence,  however,  that  the 
foreman  had  instructed  the  man  at  station  Ko.  2 
that,  when  this  signal  was  not  given  from  the  top, 
he  was  to  tally  the  men  anyhow  at  5.23  p.  ii.  Plain- 
tiff, on  the  day  of  the  injury,  was  passing  up  the 
incline,  and  was  met  by  a  car  going  down.  In  his 
excitement,  he  attempted  to  jump  across  the  track 
to  a  place,  as  be  thought,  of  greater  safety,  and  in 


80  doing  received  the  injuries  for  which  he  brought 
suit.  It  appeared  that  when  plaintiff  began  the  as- 
cent the  signal  had  not  been  given  from  the  top. 
but  the  man  at  station  No.  2  had  given  the  tally  at 
the  regular  time.  Held,  that  the  rule  as  to  the 
signal  from  the  top  should  have  been  strictly  en- 
forced, and  allowing  the  man  at  station  No.  2  to 
give  the  tally  in  violation  of  the  rule  was  negli- 
gence on  the  part  of  the  company,  for  which  plain- 
tiff was  entitled  to  recover. 

2.  Defendant,  through  its  negligence,  having 
put  plaintiff  in  a  position  of  danger,  could  not  com- 
plain that  he  did  not  exercise  cool  presence  of  mind 
in  his  endeavor  to  escape  therefrom. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Lsike  county. 

Clinton  Reed,  for  appellant.  Taylor  & 
Ashton,  for  appellee. 

Richmond,  C.  Appellee,  plaintiff  below, 
brought  this  action  to  recover  damages  for 
injuries  alleged  to  have  been  sustained  by  him 
while  in  the  employ  of  the  defendant  company. 
The  cause  was  tried  to  a  jury,  and  verdict 
rendered  in  favor  of  plaintiff  for  the  sum  of 
$2,250.  Motion  for  a  new  trial  overruled. 
Appciil  prayed  and  allowed.  The  assignment 
of  errors  are  to  instructions  given  and  I'e- 
fused,  and  in  rendering  judgment  for  plain- 
tiff upon  the  verdict,  and  that  damages  are 
excessive. 

The  facts,  in  substance,  are  that  appellant 
was  a  corporation  engaged  in  mining  at  Lead- 
ville,  employing  upwards  of  100  men,  who 
worked  the  mine  through  an  incline  about 
835  feet  in  length.  Iron  rails  were  laid  along 
the  incline,  over  which  the  company  drew  its 
cars.  Along  this  incline,  on  one  side,  was  a 
passage-way  over  which  was  constructed  a 
plank  walk.  About  700  feet  down  the  incline 
was  a  station  called  "No.  2."  It  Wiis  a  rule 
of  the  company  that  after  "  tally, "  which  was 
expected  to  occur  at  23  minutes  past  5o'clock, 
the  cars  should  cease  to  run  up  and  down  the 
incline.  Miners  were  allowed  7  minutes  to 
reach  the  surface  after  tally.  An  air-pipe 
extended  from  the  surface  to  station  No.  2, 
and  the  man  at  the  top,  or  foreman,  at  23 
minutes  past  5  o'clock,  rapped  on  this  air- 
pipe,  or  was  supposed  to  do  so.  This  was 
called  "tally."  The  foreman,  who  had 
charge  of  the  mine,  and  who,  as  the  evidence 
shows,  had  authority  to  hire  and  discharge 
men,  instructed  the  man  at  station  No.  2, 
Thomas  McNicholas.  that  when  this  signal 
was  not  given  from  the  top  he  was  to  tally 
the  men,  anyhow,  at  23  minutes  past  5  o'clock. 
On  the  day  the  injuries  were  received,  plain- 
tiff, in  passing  up  the  incline,  was  met  by  a 
car  going  down,  and  in  the  excitement  at- 
tempted to  jump  across  the  track'to  a  place, 
as  he  thought,  of  greater  safety,  and  in  so 
doing  received  the  injuries  for  which  he  seeks 
to  recover  damages  irf  this  action. 

It  is  contended  by  appellant  that  the  rule 
of  the  company  was  that  none  of  the  employes 
engaged  in  the  mine  should  attempt  the  ascent 
until  tally  had  been  given  by  rapping  on 
the  pipe;  that  this  rule  was  absolute;  and 
that  on  the  day  the  injuries  were  received  the 
signal  had  not  been  given;  therefore  the 
plaintiff,  in  attempting  the  ascent  of  the  in- 
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dine,  was  violating  the  rule  of  the  coinpany, 
— consequently,  was  guilty  of  contributory 
negligence.  On  the  other  hand,  the  plaintiff 
contends  that  the  rule  was  not  absolute,  in 
fact,  was  frequently  violated  by  the  defend- 
ant, and  that  the  injuries  were  the  result  of 
its  negligence  in  sending  a  car  down  the  in- 
cline during  the  seven  minutes  allowed  to  the 
miners  to  reach  the  surface,  and  that  on  the 
day  the  injuries  were  received  the  man 
(^Tbomas  McNicholas)  stationed  at  station  No. 
2  gave  the  tally  to  the  men  before  tliey  at- 
tempted to  ascend  the  incline.  The  defense 
relieid  upon  by  appellant  is  that  there  was 
contributory  negligence  on  the  part  of  plain- 
tiff in  violating  the  rule  of  the  company.  It 
is  insisted  in  the  argument  of  counsel  for  ap- 
pellant that  no  testimony  appears,  showing 
that  a  tally  had  been  given  before  plaintiff, 
with  others,  attempted  to  ascend  the  incline. 
This  position  assumed  in  the  argument  is  not 
supported  by  the  record  furnished  by  appel- 
lant. Some  dispute  arose  between  counsel 
for  the  respective  parties  as  to  the  testimony 
of  Thomas  McNicholas,  a  witness  sworn  on 
behalf  of  defendant;  and,  in  order  that  this 
court  might  be  fully  informed  of  what  Mc- 
Nicholas did  swear  to,  appellant  furnished  a 
complete  abstract  of  this  testimony.  Erom 
that  it  appeai-s  that  McNicholas  testified  as 
follows:  "Question.  Now,  what  do  you 
know?  Explain  to  the  jury  about  quitting 
time  of  the  men,  and  about  the  rules  of  the 
company, — when  they  should  quit,  and  what 
fliguiil  was  given  them  to  quit.  Answer. 
The  men  had  orders  that  they  should  have 
seven  minutes — that  is,  from  twenty-three 
minutes  after  five — to  go  from  No.  2  station, 
where  I  was  stationed, 'to  the  top,  before  the 
whistle  blew.  They  had  a  signal  on  top, — 
that  the  engineer  on  top  would  rap  at  twen- 
ty-three minutes  after  five,  and  if  he  did  not 
the  top  man  there  would  rap  on  the  air-pipe. 
I  think  it  was  seven  minutes  for  tally.  If 
that  was  not  rapped, — the  foreman  of  the 
mine  told  me  that,  when  that  was  not  rapped 
in  time,  as  long  as  I  had  my  watch,  and 
knowed  the  time,  to  tally  the  men,  and  let 
them  go  to  the  top.  Q.  How  was  it  on  this 
day  that  the  accident  happened?  A.  This 
day,  I  do  not  think  the  pipe  was  rapped  at 
the  regular  time.  If  there  were  any  men 
there  at  that  time,  I  tallied  them.  I  do  not 
think  there  was  many  there.  Q.  And  then, 
when  you  were  waiting  there  for  the  drop  to 
come  down,  to  send  another  to  the  surface, 
had  the  tally  commenced  to  run, — that  is,  the 
seven  minutes?  Was  it  tally  at  that  time? 
A.  It  was.  Cross-Examination.  Q.  You 
say  you  gave  the  tally  to  some  of  the  men 
there  that  night?  A.  I  gave  the  tally  to  all 
of  them  that  was  there.  Q.  You  gave  to  all 
that  were  there?  A'.  Yes,  sir;  I  do  not  re- 
member whether  the  plaintiff  was  there  or 
not.  Q.  Now,  did  you  notify  any  of  them 
that  there  was  a  train  going  down  the  incline 
at  the  time  they  started  up,  or  at  the  time 
they  were  starting  up?  A.  I  believe  not.  Q. 
Did  you  ever  tally  the  men  before  the  time 


for  tally  came?  A.  No,  sir.  Q.  And  then 
the  men  that  you  tallied  this  evening  were 
started  at  the  proper  time,  were  they?  A. 
Yes,  sir."  This  witness  gave  further  testi- 
mony to  the  same  Import;  but  it  is  unneces- 
stiry  for  us  to  quote  more,  as  sufficient  ap- 
pears from  the  above  to  show  that  plaintiff 
was  in  the  incline,  on  his  way  to  the  sui-face, 
under  the  rule  of  the  company,  as  understood 
by  this  witness.  Several  witnesses  testify  in 
behalf  of  plaintiff,  and  support  the  testimony 
of  McNicholas  as  to  the  time,  etc.  Plaintiff 
testified  that  "the  regulations  of  the  company 
was  that  we  were  allowed  seven  minutes  to 
come  out;  that  they  were  supposed  to  be  on 
top  at  5:80.  They  would  sometimes  tap  on 
the  pipe  when  it  was  time  for  us  to  come  up. 
They  did  not  do  it  always.  The  time  I  was 
hurt,  I  was  about  200  or  250  feet  from  the 
mouth  of  the  incline.  It  was  twenty-three 
minutes  past  five  when  we  started  up  the 
incline. " 

It  may  be  true,  as  claimed  by  the  attorney 
for  appellant,  that  the  rule  was  that  tally 
should  not  be  given  until  the  signal  was 
rapped  by  some  person  on  the  surface  of  the 
mine.  Yet  it  is  equally  true  that  the  com- 
pany did  not  at  all  times  observe  the  rule. 
At  least,  it  can  consistently  be  claimed  that 
ample  evidence  appears  in  the  record  to  war- 
rant the  belief  that  this  rule  was  not  strict- 
ly adhered  to.  Undoubtedly  the  company 
sought  to  adopt  proper  rules  and  regulations 
concerning  the  time  when  the  miners  should 
have  a  right  of  way  through  the  incline. 
Having  adopted  them,  it  should  have  con- 
formed to  them ;  and,  failingto  do  so,  itmust 
be  held  responsible  for  the  consequences  re- 
sulting from  a  departure,  unless  contributory 
negligence  on  the  part  of  plaintiff  is  estab- 
lished. Railroad  Co.  v.  George,  19  III.  510. 
Besides,  under  the  circumstances  as  detailed 
by  all  of  the  witnesses  in  the  case,  we  think 
such  a  rule  as  is  here  contended  was  in  force 
by  appellant  should  have  been  strictly  en- 
forced. No  departure  from  it  should  have 
been  tolerated.  It  was  necessary  to  the  wel- 
fare of  the  miners.  McNicholas,  at  station 
No.  2,  could  not  possibly  know  when  the 
cars  would  be  sent  down  the  incline  by  the 
engineer  at  the  top;  and  allowing  him' to 
give  the  tally,  in  violation  of  the  rule,  with- 
out such  knowledge,  was  subjecting  the 
miners  to  an  extraordinary  risk,  and  was  an 
act  of  negligence  on  the  part  of  the  company. 
In  general,  questions  of  negligence  and  con- 
tributory negligence  are  questions  of  fact,  to 
be  determined  by  the  jury  from  the  evidence 
and  circumstances  of  the  case,  under  suit- 
able instructions.  They  caunot  ordinarily 
be  decided  by  the  court.  Hence,  it  was  the 
province  of  the  jury  to  pass  upon  those  ques- 
tions in  this  case.  Railway  Co.  v.  Ward,  4 
Colo.  30;  2  Thomp.  Trials,  §  1681;  Railway 
Co.  V.  Harper,  26  111.  App.  621. 

Counsel  for  appellant  urges  that  plaintiff, 
in  attempting  to  cross  the  track  at  the  tira* 
the  car  was  descending  the  incline,  was 
guilty  of  contributory  negligence,  and  there- 
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fore  cannot  recover.  This  question  was  fairly 
snbmitted  to  tbe  jury  by  an  instruction*  and 
resolved  by  them  favorably  to  plaintiff. 
Similar  positions  and  circumstances  have 
several  times  been  presented  for  judicial  in- 
vestigation as  involving  tlie  question  of  con- 
tributory negligence,  and,  it  must  be  admit- 
ted, have  been  variously  construed.  But  the 
rule  which  commends  itself  to  our  approba- 
tion, as  resting  on  sound  principles  of  hu- 
manity, is  to  the  effect  that  "a  party  giving 
another  a  reasonable  cause  for  alarm  cannot 
complain  that  the  person  so  alarmed  has  not 
exercised  cool  presence  of  mind,  and  thereby 
find  protection  from  responsibility  for  dam- 
ages resulting  from  the  aliirm,  when  he  is 
guilty  of  negligence  or  violation  of  law  con- 
tributing to  the  injury."  Coal  Co.  v.  Healer, 
84  111.  126:  Gollina  t.  Davidson.  19  Fed. 
Bep.83. 

It  is  urged  that  the  court  erred  in  refusing 
to  give  tbe  eleventh  and  twelfth  instructions 
asked  for  by  appellant.  The  eleventh  in- 
struction was  fully  covered  by  the  fifth  and 
eighth  instructions  given;  and,  indeed,  we 
are  inclined  to  the  opinion  that  the  language 
used  by  the  court  was  decidedly  more  favor- 
able to  the  defendant  than  that  embraced  in 
the  eleventh  instruction  as  asked,  and,  under 
the  rule  laid  down  in  McKee  v.  Mining  Co., 
8  Colo.  392,  8  Pac.  Rep.  561,  it  was  not  error 
to  refuse  to  give  it.  In  refusing  to  give  the 
twelfth  instruction  as  asked,  there  was  no 
error,  for  the  reason  that  there  was  no  testi- 
mony offered  on  the  part  of  defendant  tend- 
ing to  prove  that  the  injuries  for  which  re- 
covery was  sought  occurred  through  tlie  neg- 
ligence of  a  servant  of  tbe  defendant;  nor 
was  such  a  claim,  so  far  as  the  record  dis- 
closes, interposed  during  tlie  trial  of  tbe 
cause.  The  defendant  relied  at  the  trial,  as 
in  this  court,  upon  the  ground  of  plaintiff's 
contributory  negligence,  as  Its  defense. 

It  is  also  contended  that  the  court  erred  in 
instructing  the  jury  that  it  is  not  negligence 
to  commit  an  error  under  the  influence  of 
fear  produced  by  the  appearance  of  sudden 
danger,  and  also  that  there  was  error  in  in- 
structing to  the  effect  that  if  tbe  defendant, 
through  its  negligence,  put  the  plaintiff  in  a 
position  of  immediate  danger,  real  or  ap- 
parent, and  that  plaintiff,  tlirough  a  sudden 
Impulse  of  fear,  attempted  to  escape  the  dan- 
ger, and  in  so  doing  actually  received  the  in- 
jury he  was  attempting  to  escape,  then  he 
may  recover.  We  cannot  agree  that  these 
objections  are  well  taken.  On  the  contrary, 
we  think  the  instructions  substantially  cor- 
rect, under  tbe  evidence  and  circumstances 
of  the  case.  Coal  Co.  v.  Healer,  supra.  As 
to  the  question'  of  damages,  the  jury  were 
fairly  and  properly  instructed.  Ample  testi- 
mony appears  to  show  that  the  injuries  of 
plaintiff  were  permanent;  and  it  is  utterly 
impossible  for  us  to  say,  under  tbe  circum- 
stances, that  plaintiff,  thus  permanently  in- 
jured, was  not  entitled  to  the  amount  men- 
tioned in  tbe  verdict  of  the  jury.  True  it  is 
tliatlt  was  a  question  between  the  physicians 


who  testified  on  the  part  of  plaintiff  and  de- 
fendant, as  to  whether  the  injuries  received 
were  of  a  permanent  character.  But  it  is 
fair  to  assume  that  the  jury  found  that  tbe 
injuries  were  of  that  character,  and  upon 
such  finding  based  the  amount  of  damages. 
The  witnesses  were  before  them,  and  ap- 
parently williout  any  interest,  directly  or  in- 
directly. In  the  result  of  the  cause.  Each 
were  equally  entitled  to  credit;  and,  in  this 
case,  "when  the  doctors  disagree,"  we  think 
it  was  for  the  jury  to  decide.  The  instruc- 
tions of  the  court  were  full,  and  in  keeping 
with  the  doctrine  as  announced  in  Wells  v. 
Coe,  9  Colo.  159,  11  Pac.  Kep.  50.  We  are 
therefore  unable  to  escape  the  conclusion 
that  the  cause  was  fairly  and  impartially 
tried,  the  jury  correctly  instructed  upon  tbe 
law  of  the  case,  and  that  tbe  evidence  is  suflS- 
cient  to  support  the  verdict.  The  judgment 
should  be  affirmed. 

Fattison,  0.  C,  and  Beed,  C,  concur. 

Pbb  CtmiAM.  For  the  reasons  stated  in 
the  foregoing  opinion  tbe  judgment  is  af« 
firmed. 


(83  Cat.  »4) 

Cabteb  V.  McQuADB.    (So.  13,434.) 

{Supreme  Court  of  California.  Feb.  28, 189a) 
Husband  ahd  Wifb — DrvisioN  of  Pbopbbtt. 
Civil  Code  Cal.  i  153,  provides  that  a  hus- 
band or  wife  may  enter  ioto  any  engagement  or 
transaction  with  the  other,  reBpecting  property, 
which  they  might  If  unmarried ;  and  soctioDB  16B 
and  166  provide  that  the  wife  may  file  an  inventory 
of  her  separate  property  in  the  county  recorder's 
office,  and  that  the  nling  shall  be  notice  and  prima 
fade  evidence  of  her  Utle.  Held,  that  a  division 
of  commanity  property  between  a  husband  and 
wife  on  their  separation,  followed  by  the  record  of 
an  inventory  of  the  wife's  separate  property,  In- 
cluding her  share  of  the  divided  property,  gives 
the  wife  priority  therein  over  a  creditor  of  the 
husband  who  had  both  actual  and  constructive  no- 
tice of  the  division  before  bringing  8uit,tboagh 
there  had  been  no  immediate  delivery  of  the  di- 
vided property  to  the  wife,- followed  by  an  actual 
and  continued  change  of  possession. 

Commissioners*  decision.  Department  2. 
Appeal  from  superior  court,  Tuolumne  coun- 
ty; J.  F.  RooNEY,  Judge. 

/.  Sf.  Kallooh,  for  appellant.  F,  D.  (ft  Q, 
W.  Nicol,  for  respondent. 

Belcher,  G.  C.  This  is  an  action  to  rs- 
cover  the  possession  or  value  of  certain  per- 
sonal property.  The  plaintiff  had  judgment, 
and  from  that  judgment,  and  an  ocder  deny  i  ng 
a  new  triiil,  the  defendant  appeals.  The  ma- 
terial facts  of  the  case,  as  shown  by  the  rec- 
ord, are  as  follows:  In  December,  1887,  tba 
plaintiff,  Anna  L.  Carter,  and  Jacob  £.  Car- 
ter, were  husband  and  wife,  and  were  resid« 
ing  on  a  tract  of  land  in  Tuolumne  county. 
On  the  22d  day  of  that  month  they  entered 
into  a  written  agreement,  by  which  he  agreed 
to  give  her  "a  bill  of  sale  and  peaceful  po*. 
session"  of  certain  described  personal  prop- 
erty, and  in  consideration  thereof  she  agreed 
to  relinquish  all  claims  against  any  property, 
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nal  or  personal,  belonging  to  hiiUi  or  which 
be  luight  thereafter  acquire,  and  alao  to  re- 
linquish all  claims  against  him  for  the  future 
support  of  herself  and  their  children.  It  was 
then  stipulated  In  the  agreement  "that  the 
children  now  belonging  to  the  family  shall, 
at  their  own  pleasure,  visit  either  party  to 
this  instrument,  and  be  welcome,  and  Ihat 
either  party  to  this  instrument  shall  hnve  the 
privilege  to  visit  the  children  at  any  time  or 
place  they  may  be  located,  and  no  insinuations 
be  offered  by  either  party  to  the  other  to  mar 
the  pleasure  of  such  visit."  In  pursuance  of 
this  agreement,  Carter  executed  and  delivered 
to  his  wife  a  bill  of  sale  of  the  property  agreed 
npon,  reciting  therein  that  it  was  made  for 
and  in  consideration  of  $512.10,  "to  me  paid 
in  hand  by  Mrs.  Anna  li.  Carter;"  and  fur- 
ther reciting,  after  the  habendum  clause: 
"And  I  do,  for  myself  and  legal  representa- 
tives, agree  with  said  party  of  the  second 
part,  and  her  legal  representatives,  to  warrant 
and  defend  the  sale  of  the  aforementioned 
property  unto  the  said  party  of  the  second 
pari,  and  her  legal  representatives,  against 
all  and  every  person  whatever."  Before 
making  the  agreement  and  bill  of  sale,  the 
parties  had  all  of  their  personal  property  ap- 
praised and  divided  into  supposed  equal  parts, 
and  it  was  one  of  these  parts  that  he  trans- 
ferred to  her.  Shortly  after  the  papers  were 
signed  Carter  went  away  to  Merced  county, 
where  he  afterwards  made  his  home.  He 
also  took  away  his  part  of  the  property.  Mrs. 
Carter  remained  at  her  old  home,  in  Tuo- 
lumne county,  and  kept  there  her  five  chil- 
dren and  her  part  of  the  property.  Carter 
occasionally  went  back  to  his  old  home.  Sev- 
eral times  he  stopped  over  night,  and  one 
night  he  slept  with  his  wife.  On  March  6th 
he  made  to  her  a  new  bill  of  sale  for  30  head 
of  hogs,  more  or  less.  In  April  following 
the  above  transactions  plaintiff  made  out, 
signed,  and  acknowledged,  in  proper  form,  a 
full  and  complete  inventory  of  her  separate 
personal  property,  including  that  transferred 
to  her  as  above,  and  caused  the  same  to  be 
recorded  in  the  office  of  the  recorder  of  the 
county  in  which  she  resided.  In  May,  1888, 
one  Horsley  commenced  an  action  against 
Carter  in  a  justice's  court  in  Merced  county, 
and,  having  obtained  judgment,  he  filed  an 
abstract  tiiereof  in  the  office  of  the  county 
clerk,  and  had  the  same  docketed  in  the  judg- 
ment docket  of  the  superior  court.  He  then 
took  oat  an  execution,  and  placed  the  same 
in  the  bands  of  the  defendant,  who  was  the 
Bberiil  of  Tuolumne  county,  with  directions 
that  he  levy  it  on  the  property  described  in 
the  complaint.  The  defendant  levied  the  ex- 
ecntion  as  directed,  and  advertised  the  prop- 
erty for  sale.  At  the  time  of  the  levy  plain- 
tiff notified  defendant  that  the  property  was 
bers,  and  before  the  sale  she  served  on  him  a 
written  notice  that  the  property  was  her  sep- 
arate property,  and  a  demand  that  he  release 
and  surrender  the  same  to  her.  Defendant 
lefuscd  to  comply  with  this  demand,  and 
thereupon  this  action  was  commenced.    By 


bis  answer  the  defendant  denied  that  the 
plaintiff  was  the  owner  or  entitled  to  the  pos- 
session of  the  property  described  in  the  com- 
plaint or  any  part  thereof,  and  he  alleged  that 
it  was  all  the  community  property  of  Carter 
and  bis  wife. 

1.  There  is  no  pretense  that  the  transfer  to 
plaintiff  was  made  with  any  intent  to  hinder, 
delay,  or  defraud  any  creditor  or  creditors  of 
the  transferrer,  nor  could  such  a  pretense  be 
sustained.  Carter  was  a  witness  for  defend- 
ant, and,  after  stating  that  he  was  the  hus- 
band of  plaintiff,  said:  "On  December  22d  I 
entered  with  her  into  an  agreement  of  sepa- 
ration and  division  of  property.  The  prop- 
erty described  in  the  agreement  has  never 
been  removed  from  the  ranch  to  my  knowl- 
edge. *  *  *  My  intention  in  leaving 
these  things  was  to  enable  my  wife  to  sup- 
port herself  and  family,  and  for  that  purpose 
I  made  a  bill  of  sale."  Horsley  was  also  a 
witness  for  defendant,  and  testified:  "I  talked 
with  Mr.  Carter  about  the  suit.  He  told 
me  his  wife  had  violated  the  agreement 
in  regard  to  this  division  of  property,  and 
that  he  couldn't  get  anything  towards  paying 
his  debts.  He  told  me  he  thought  this  prop- 
erty was  subject  to  bis  debts,  and  I  had  bet- 
ter look  out  for  my  claim.  I  then  commenced 
suit.  On  the  same  day  I  commenced  suit  I 
obtained  judgment.  Mr.  Carter  was  there, 
and  admitted  service.  He  knew  that  I  got 
judgment.  As  soon  as  I  got  judgment  1  is- 
sued execution.  Mr.  Carter  told  me  that 
his  wife  had  violated  the  agreement,  and  the 
property  in  her  possession  was  subject  to  bis 
debts.  *  *  •  He  told  ma  about  the  di- 
vision between  himself  and  wife,  and  I  knew 
It  when  I  gave  instructions  to  the  sheriff  to 
levy  on  this  property.  Since  that  time  Car- 
ter has  continued  to  trade  right  along  witb 
me." 

It  is.  however,  claimed  for  appellant  that 
there  was  no  immediate  delivery,  followed  by 
an  actual  and  continued  change  of  possessioUi 
of  the  property  transferred,  and  that  tba 
transfer  was  therefore  fraudulent  and  void, 
as  against  a  creditor  of  the  husband.  In  this 
State  either  husband  or  wife  may  enter  into 
any  engagement  or  transaction  with  the  other, 
respecting  property,  which  they  might  if  un- 
married. Civil  Code,  §  158.  A  husband 
may  convey  real  or  personal  property  to  hla 
wife,  and,  whether  the  property  conveyed  be 
his  separate  property  or  community  propeity» 
the  presumption  is  that  it  thereby  becomes, 
and  is  thereafter  to  be  treated,  as  her  separata 
property.  Burkett  v.  Burkett,  78  Cal.  310, 
20  Pac.  Eep.  715;  Taylor  v.  Opperman,  79 
Cal.  468,  21  Pac.  Bep.  869.  And,  when  a 
wife  has  separate  personal  property,  the  stat- 
ute provides  that  she  may  file  an  Inventory 
thereof  in  the  office  of  the  recorder  of  the 
county  in  which  she  resides,  and  the  filing  of 
the  inventory  is  declared  to  be  notice  and 
prima  facie  evidence  of  her  title.  Civil 
Code,  §g  165,  166.  It  does  not  appear  when 
the  debt  to  Horsley  was  contracted.  So  far 
aa  we  can  see,  it  may  have  been  after  the 
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transfer  to  plai  ntiff.  Nor  does  it  appear  that 
he  could  not  just  as  well  have  collected  his 
debt  out  of  property  belonging  to  the  debtor. 
But,  however  this  may  be,  it  is  clear  that  be- 
fore commencing  his  suit  he  had  actual  and 
constructive  notice  of  the  plaintiff's  title  and 
possession,  and  we  think  that  title  and  pos- 
session sufficient  for  all  the  purposes  of  this 
action.  See  Morgan  v.  Ball,  81  Cal.  93,  22 
Pac.  Rep.  331. 

2.  The  new  trial  was  also  asked  on  the 
ground  of  newly-discovered  evide;ice.  We 
have  carefully  read  the  affidavits  submitted, 
and  find  nothing  in  them  which  would  have 
justified  the  trial  court  in  granting  the  mo- 
tion. Looking  at  the  whole  case,  we  see  bo 
prejudicial  error,  and  we  therefore  advise 
that  the  judgment  and  order  be  affirmed. 

We  concur:    Vanclief,  0. ;  Hayne,  O. 

Pjeb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  affirmed. 


(83  Cal.  303)  

In  re  Disbabhent  of  Luce  el  al.    (No. 

20,534.) 

(iS'uprem*  Court  of  CaMfornia.    March  1, 1890.) 

Disbarment  op  Attobnbts — Conspikaot  to  Db- 
FBAUD — Evidence. 

1.  In  disbarment  proceedings  against  a  firm  of 
lawyers  of  many  years'  service  at  tbe  bar,  and  of 
good  reputation,  it  appeared  that  one  of  ttie  part- 
ners had  loaned  an  insolvent  tl,0(X),  and  had  taken 
as  security  jewelry  worth  1850  or  $700,  but  which 
the  insolvent  had  represented  to  be  worth  more 
than  twice  as  much.  On  learning  of  the  overvalua- 
tion, some  monttts  afterwards,  this  partner  insisted 
on  a  settlement  of  his  claim,  and  it  was  agreed  at  the 
office  of  tbe  firm  that  be  should  keep  the  jewelry  as 
payment  of  $500  on  the  debt,  and  that  tbe  insolvent 
should  deliver  in  addition  other  jewelry  out  of  his 
stock,  at  50  cents  on  the  dollar,  at  the  insolvent's 
'Valuation,  in  payment  of  tbe  balance,  amounting  to 
$827.  JEfeldtbat,  as  both  the  insolvent  and  the  part- 
ner testified  that  this  was  a  bona  fide  transaction, 
the  supreme  court  would  not  assume  that  a  contem- 
plated assignment  by  the  insolvent  was  known  to 
the  partner,  and  that  he  entered  into  the  arrange- 
ment for  the  purpose  of  aiding  the  iusolvent  In  de- 
frauding his  creditors. 

2.  Immediately  after  the  arrangement  bad  been 
made,  the  insolvent  asked  for  another  member  of 
the  firm.  On  his  arrival,  the  insolvent  informed 
tbe  two  partners  that  he  was  unable  to  pay  his 
debts ;  that  he  wished  to  make  an  assignment,  but 
not  to  his  principal  creditor;  and  that  he  desired 
to  retain  the  partners  to  draw  the  necessary  pa- 
pers, and  act  for  bim  in  any  proceeding  that  the 
principal  creditor  might  institute.  After  some 
talk,  the  partners  agreed  to  accept  $2,600  worth 
of  jewelry  out  of  the  insolvent's  stock,  at  his  valu- 
ation, as  a  retainer,  and  as  payment  of  the  $827 
stiU  due  one  of  the  partners.  Held  that,  it  ap- 
pearing that  the  actual  value  of  the  jewelry  was 
only  $i66,  the  court  could  not  say  that  the  re- 
tainer was  BO  large  as  to  render  the  parties  liable 
to  a  charge  of  fraudulent  conspiracy,  or  that  for 
accepting  it  the  partners  were  liaole  to  be  dis- 
barred. 

3.  Evidence  that  the  assignee  had  asked  the 
partners  whether  he  could  go  on  with  the  business, 
keeping  an  account  of  sales;  that  they  told  him 
that  they  would  not  object,  but  that  he  must  con- 
sult other  counsel;  and  that  the  partners  were 
general  counsel  in  an  action  against  themselves, 
tbe  insolvent  and  the  assignee, — does  not  support 
a  charge  that  the  partners  acted  as  counsel,  not 
only  for  the  insolvent,  but  also  for  the  assignee. 


4.  Evidence  that  at  the  time  of  tbeir  retaioe- 
the  insolvent  told  the  partners  that  a  derk  in  hi-: 
store  had  not  drawn  her  wages  for  two  years- 
that  he  had  just  paid  her  oflF  oy  giving  her'$l,yoi 
worth  of  goods;  and  that  the  partners  told  him 
that  he  had  a  right  to  do  so  if  the  debt  was  bona 
fide, — does  not  support  a  charge  that  the  goods 
were  delivered  to  the  clerk  on  the  advice  of  the 
partners,  with  the  intent  to  defraud  creditors. 

5.  The  fact  that  tbe  iusolvent  used  tbe  back  of 
one  of  the  business  cards  of  the  partners  in  draw- 
ing an  order  directing  a  bank  to  deliver  pledged 
goods  to  one  of  his  friends,  is  not  proof  that  the 
order  was  given  on  the  advice  of  the  partners  for 
the  purpose  of  defrauding  creditors  out  of  tbe  dif- 
ference between  the  value  of  the  goods  and  the 
amount  for  which  they  were  pledged. 

6.  When  the  partners  accepted  the  retainer, 
they  had  in  their  bands  for  ooUection  a  claim  oi 
$80  against  tbe  insolvent.  This  fact  was  known 
to  only  one  of  the  partners,  who  testified  that  it 
had  escaped  his  memory  on  accepting  the  retainer; 
that  it  did  not  occur  to  him  until  after  receiving 
the  confidences  of  the  insolvent;  and  that  he  had 
subsequently  advised  the  person  who  sent  the 
claim  of  what  he  bad  done,  intending  to  make  the 
claim  good  in  case  of  dissatisfaction.  Held  that, 
as  there  must  be  a  union  of  act  and  intent,  tbe  ac- 
ceptance of  the  retainer  while  having  this  claim 
against  the  insolvent  was  not  such  unprofession- 
EU^  conduct  as  justified  disbarment. 

7.  A  few  days  after  taking  possession  of  the 
insolvent's  store  tbe  assignee  took  an  account  of 
stock,  and  afterwards  brought  the  book  containing 
the  account  to  the  partners,  to  enable  them  to 
make  out  the  inventory  required  by  law.  They 
then  discovered  that  the  assignee  bad  used  the 
same  book  that  had  been  used  by  the  insolvent 
some  six  months  before  for  tbe  purpose  of  taking 
an  inventory,  a  copy  of  which  bad  been  sent  to  his 
creditors.  They  called  the  assignee's  attention  to 
the  fact,  and  in  his  presence,  and  with  his  consent, 
one  of  them  cut  out  the  old  inventory,  intending 
to  use  it  as  protection  to  the  insolvent  if  the  cor- 
rectness of  the  copy  should  ever  be  assailed.  The 
book— a  kind  generally  used  for  writing  memo- 
randa in  pencil— contained  nothing  except  these 
two  inventories.  Held  that,  as  the  book  was  not  a 
book  of  record,  and  as  the  leaves  were  not  de- 
stroyed, but  promptly  produced  when  called  for, 
this  transaction  was  not  a  violation  by  the  part- 
ners of  their  oaths,  or  their  duties  as  attorneys. 

8.  Where  there  is  nothing  to  connect  the  senior 
member  of  the  firm  with  any  of  the  alleged  frauds 
of  the  insolvent,  or  with  the  transactions  of  his 
partners,  except  that  they  used  the  firm  name  in 
the  conduct  of  the  business,  the  charges  of  unpro- 
fessional conduct,  as  against  him,  will  be  diunissed. 

In  bank.    Disbarment  proceedings. 

Sothchild  A  Ach,  for  petitioner.  Sick- 
nell  &  Denis  and  Chapman  <&  Hendriek,  for 
respondents. 

Fox,  .T.  This  is  an  application  made  and 
filed  by  August  Heitbronner  for  the  disbar- 
ment of  the  above-named  defendants,  com- 
posing the  law  firm  of  Luce,  McDonald  9c 
Torrance,  attorneys  at  San  Diego.  The  rec- 
ord is  very  voluminous,  consisting  of  some 
800  pages  of  testimony  and  about  300  pages 
of  printed  argument.  A  careful  examina- 
tion of  the  entire  matter  reveals  the  fact 
that  the  proceeding  is  one  of  many  instituted, 
nnderboth  the  civil  and  tbe  criminal  lavr, 
in  the  course  of  a  bitter  contest  between 
Heilbronner,  a  creditor,  and  K.  C.  Naylor, 
of  San  Diego,  an  insolvent  debtor.  Very 
much  of  the  evidence  introduced,  and  of  the 
argument  made,  has  no  relation  to  this  ca3e, 
except  as  by  it,  it  is  attempted  to  show  that 
Naylor  was  guilty  of  divers  frauds  or  at- 
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tempted  fraads  to  avoid  a  just  settlement 
with  hia  creditors,  and  that  these  defendants, 
his  attorneys,  were  cognizant  of.  and  active 
participators  in,  those  attempted  frauds. 
Kaylor  is  not  on  trial  in  this  proceeding,  and 
there  vrould  be  a  manifest  impropriety  in  our 
discussing  the  question  of  his  guilt  or  Inno- 
oenoe  at  this  time.  The  very  nature  of  the 
case  requires  that  we  should  refer  to  some  of 
his  transactions,  but  it  will  be  linderstood 
that  in  doing  so  it  is  merely  for  the  purpose 
of  illustrating  the  fact  and  the  legal  effect, 
as  to  them,  of  the  connection  of  these  de- 
fendants with  those  tranactions. 

And  here  we  may  as  well  dispose  in  the 
outset  of  one  of  the  defendants.  The  alleged 
wrongs  complained  of,  so  far  as  it  is  claimed 
that  there  were  any  wrongs  on  the  part  of 
these  defendants,  commenced  early  in  Janu- 
ary, 1889.  The  firm  of  Luce,  McDonald  & 
Torrance  was  formed  December  1, 1888.  The 
defendant  Luce  was  the  senior  partner  and 
the  head  of  that  firm,  but  he  had  never  been 
the  counsel  of  Kaylor;  and  there  is  nothing 
in  all  the  evidence  offered  in  this  case  to  con- 
nect him  in  any  manner  with  the  frauds,  if 
any,  attempted  by  Naylor;  nor  is  there  any- 
thing to  connect  him  wilh  the  transactions 
of  his  partners  which  are  claimed  to  have 
been  fraudulent,  except  that  they  used  the 
firm  name  in  the  conduct  of  the  legal  busi- 
ness growing  out  of  the  Naylor  assignment. 
It  is  not  Shown  that  he  even  had  knowledge 
of  the  character  or  extent  of  that  business, 
or  upon  what  terms,  or  fer  what  considera- 
tion, it  was  being  conducted.  Under  these 
circumstances,  we  dismiss  at  once,  and  with- 
out further  discussion,  these  charges,  so  far 
as  they  relate  to  the  defendant  M.  A.  Luce. 

As  preliminary  to  a  consideration  of  the 
points  separately  which  are  made  against  the 
defendants  McDonald  and  Torrance,  it  may 
be  proper  to  say  that  it  appears  that  they  are 
both  lawyers  of  many  years'  service  at  the 
bar.  McDonald  had  been  a  resident  of  San 
Diego  about  two  years,  and  Torrance  a  little 
over  one  year,  when  the  firm  of  Luce,  Mo- 
Donald  &  Torrance  was  formed.  Both  have 
borne  a  good  reputation  as  attorneys,  and  as 
men  of  integrity  and  honor,  since  their  resi- 
dence in  San  Diego.  Both  came  to  this  state 
from  Kansas  and  are  proven  to  have  borne 
an  enviable  reputation  as  lawyers  and  men  in 
that  state  for  many  years  before  they  came 
to  California;  Mr.  Torrance  resigning  the 
position  of  district  judge,  which  he  had 
filled  with  distinction  for  nearly  two  terms, 
in  order  to  come  here,  and  having  once  been 
nominated  for  judge  of  the  supreme  court, 
^nt  subsequently  declared  ineligible  because 
of  the  fact  that  he  held  the  position  of  dis- 
trict judge  at  the  time.  These  facts  are 
stated  preliminarily,  because  these  defend- 
ants. In  this  proceeding,  which  is  quasi  crim- 
inal in  its  nature,  are  entitled  to  the  benefit, 
not  only  of  the  presumption,  but  of  such 
proof  as  is  made,  of  good  character  and  rep- 
utation, in  the  consideration  of  the  weight 
to  be  given  to  their  own  testimony,  aa  well 


as  to  such  other  evidence  as  may  tend  to  ei- 
ther create  or  leave  a  doubt  as  to  the  fact  or 
intent  of  their  acts. 

A  few  other  facts  of  general  application 
may  be  stated:  K.  C.  Kaylor  was  engaged 
in  the  jewelry  business  at  San  Diego,  and,  as 
early  as  June,  1888,  became  heavily  embar- 
rassed, and  pressed  for  money  to  meet  his 
obligations.  In  that  month,  he  took  an  ac- 
count of  stuck,  and  made  an  inventory,  mak- 
ing the  original  entries  thereof  in  a  book  such 
as  is  sometimes  called  a  "tickler," — a  sort  of 
memoranda  book  usually  used  for  writing 
memoranda  in  pencil, — which  had  never  been 
used  before,  and  was  never  afterwards  used 
by  him.  From  the  entries  made  in  this  book, 
an  inventory  of  the  stock,  showing  stock  and 
fixtures  on  hand  to  the  amount  of  $25,675.38, 
was  made  up  and  sent  to  the  creditors  in  San 
Francisco,  with  a  view  to  securing  forbear^ 
ance.  This  was  done  in  June,  1888.  In 
.January,  1889,  Kaylor  was  indebted  about 
915,000,  and  of  this  something  over  $12,000 
was  in  the  form  of  a  promissory  note  held  by 
the  complainant  Heiibronner,  and  represent- 
ed all  the  then  known  eastern  and  San  Fran- 
cisco claims  against  him.  On  the  9tb  of  Jan- 
uary, 1889,  Heiibronner  appeared  in  San 
Diego,  and  threatened  immediately  to  attach, 
unless  Naylor  would  either  pay  him  at  once 
$8,000,  or  give  him  approved  security  for 
his  entire  debt,  or  make  to  him  (Heiibronner) 
an  assignment  of  all  his  property  for  the  ben. 
efit  of  his  creditors.  Naylor  could  not  pay 
the  money,  but  he  made  a  statement  in  writ- 
ing to  Heiibronner  to  the  effect  that  his  as- 
sets were  equal  to  $20,000,  and  that  be  did 
not  owe  to  exceed  $500,  exclusive  of  the 
amount  due  to  him,  (Heiibronner,)  and,  up- 
on some  promise,  either  to  find  security,  or 
make  the  assignment  requested,  (the  testi- 
mony being  conflicting  as  to  just  what  the 
promise  was,  but  that  being  immaterial,) 
induced  Heiibronner  to  give  him  a  few  days' 
further  time;  and  the  latter  then  left  the 
city.  The  further  facts  necessary  to  be  stated 
in  this  connection  will  be  stated  as  we  con- 
sider the  separate  points  or  charges  made 
against  these  defendants. 

1.  On  the  10th  day  of  May.  1888,  Torrance 
had  loaned  to  Naylor  $1,000  in  money,  and 
received  from  Kaylor,  as  collateral  security 
for  the  repayment  of  the  same,  goods  from 
tlie  store  which  Kaylor  representipd  as  being 
worth  $1,414.28,  at  the  cost  price  to  him. 
About  the  middle  of  Kovember,  the  money 
being  past  due,  and  only  a  small  payment 
having  been  made  thereon,  and  that  out  of 
the  proceeds  of  the  sale  of  some  of  the  goods 
so  deposited,  which  had  been  returned  to 
Kaylor,  at  his  request,  for  that  purpose. 
Torrance  took  the  goods  to  an  expert,  and 
had  them  examined  and  appraised.  The 
amount  then  remaining  in  his  hands,  at  the 
price  at  which  they  had  been  deposited,  was 
$1,878.85.  The  expert  placed  their  whole- 
sale value  at  $650  to  $700,  but  at  the  same 
time  said  that  the  selling  value  of  the  goods 
in  San  Diego  would  be  considerably  less  than 
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the  wholesale  value  he  had  placed  upon  them. 
Shortly  after  ascertaining  the  real  value 
of  tlie  goods,  Torrance  informed  Kaylor  that 
he  had  had  the  goods  valued  by  an  expert, 
who  had  placed  a  value  on  them  of  less  than 
SO  cents  on  the  dollar  of  Naylor's  valuation, 
And  insisted  on  Naylor  paying  the  note,  tell- 
ing him  that  If  he  did  not  have  the  money  he 
must  pay  In  goods,  or  in  some  way  raise  the 
money.  Naylor  replied  that  he  had  a  man 
in  view  from  whom  he  expected  to  get  the 
money;  and  thereafter  Torrance  saw  Naylor 
many  times  and  pressed  him  for  the  money. 
On  the  lOlh  of  January,  1889,  Torrance  saw 
Kaylor,  and  insisted  that  the  matter  must  be 
settled  at  once.  If  he  did  not  have  the  money, 
he  must  satisfy  the  claim  with  jewelry.  Nay- 
lor then  paid  him  SlUO,  and  asked  fur  further 
time,  which  Torrance  refused  to  give.  Nay- 
lor then  said  that  he  would  see  him  the  next 
day,  and  close  the  matter  up  by  paying  him 
in  gowls.  On  the  morning  of  the  11th,  Nay- 
lor called  at  the  oflSce  of  Torrance  to  settle 
the  matter,  when  Torrance  told  him,  as  he 
had  done  before,  that  the  goods  he  had' were 
worth  less  than  50  cents  on  the  dollar  of  the 
price  Naylor  had  placed  on  them ;  that  he  had 
no  use  for  them  himself,  and  he  would  not 
be  willing  to  take  them  for  more  than  $500. 
There  was  then  due  on  the  note  $827.  It  was 
then  agreed  between  them  that  Torrance 
should  keep  the  goods  he  had  in  liand  as  pay- 
ment on  the  note  to  the  extent  of  $500,  and 
that  Naylor  should  deliver,  in  addition  there- 
to, goods,  at  50  cents  on  the  dollar  of  Nay- 
lor's  valuation,  sufficient  to  pay  the  balance 
of  the  note,  $327.  There  is  a  little  uncer- 
tainty as  to  whether  this  occurred  on  the 
10th  or  11th  of  January,  but  we  conceive 
that  point  to  be  immaterial.  Complainant 
contends  that  this  arrangement  was  made  in 
contemplation  of  assignment  by  Naylor,  and 
for  the  purpose  of  defrauding  his  creditors, 
and  that  Torrance  knew  of  the  contemplated 
assignment,  and  entered  into  the  arrange- 
ment for  the  purpose  of  aiding  and  assisting 
in  the  contemplated  fraud ;  that  the  transac- 
tion was  not  honaflde,  but  for  the  fraudu- 
lent purpose  aforesaid,  and  with  a  secret  un- 
derstanding that  at  the  proper  time  Naylor 
would  be  allowed  to  pay  oS  the  debt,  and 
have  return  of  the  goods.  And  he  insists 
that  we  must  assume,  from  the  nature  of  the 
transaction,  that  both  Naylor  and  Torrance 
swore  falsely  when  they  testilied  that  at  the 
time  of  this  transaction  Torrance  and  his 
firm  were  wliolly  ignorant  of  what  had  trans- 
pired between  Ueilbronner  and  Naylor  on 
the  9tb,  and  of  the  fact  that  Naylor  contem- 
plated any  proceedings  in  the  nature  of  as- 
signment or  Insolvency.  "Whatever  may  have 
been  in  the  mind  of  Naylor,  we  see  no  reason 
for  disbelieving  his  testimony,  or  that  of 
Torrance,  on  tlie  question  of  knowledge  on 
the  part  of  Torrance  of  contemplation  of  as- 
signment at  the  time  of  this  transaction. 
Nor  is  there  anything  in  the  evidence  to  sup- 
port the  proposition  that  he  acted  with  any 
intent  to  facilitate  the  com  mission  of  a  fraud 


on  the  pari  of  Naylor  as  against  his  creditors, 
or  in  the  expectation  of  ever  returning  the 
goods,  or  ever  receiving  his  money  otherwise 
than  by  their  sale.  There  is  nothing  in  the 
evidence  to  show  that  the  goods  were  worth 
more  than  the  price  at  wbicli  he  took  them. 
On  the  contrary,  subsequentevenisshow  that 
be  allowed  for  them  all  that,  if  not  more 
than,  they -are  really  worth;  and,  even  if 
Naylor  did  intend  at  the  time  to  make  an  as- 
sigpraent,  as  he  subsequently  attempted  to 
do,  he  had  a  right  to  pay  off  this  or  any  other 
creditor,  it  he  desired  so  to  do.  Civil  Code, 
|§  8432,  3451.  And  the  creditor  accept- 
ing payment,  either  in  money  or  chattels, 
even  with  a  knowledge  of  such  intent,  if  he 
did  it  honaflde,  receiving  only  his  just  due, 
and  if  paid  in  chattels  at  their  fair  value,  and 
without  intent  to  return  them  to  the  debtor, 
was  not  guilty  of  fraud  in  the  transaction. 
Tliis  we  find  from  the  evidence  to  be  the 
fact,  in  reference  to  this  transaction,  so  far 
as  the  defendant  Torrance  was  concerned; 
and  his  conduct  in  this  transaction  furnishes 
no  ground  for  disbarment,  as  claimed  by  the 
com  plainant.  The  evidence  is  too  vol  uminons 
to  be  here  given  in  detail.  In  some  instiinces 
it  is  conflicting,  and  in  many  counsel  draw 
inferences  in  direct  conflict  with  the  sworn 
testimony,  assuming  that  it  is  false,  even 
though  not  contradicted.  Time  and  space 
will  not  justify  us  in  any  lengthy  discussion 
of  such  conflicts  as  arise,  or  of  the  inferences 
drawn  by  counsel  on  either  side.  It  is  a  case 
where  we  are  to  find  the  facts;  and  in  the 
further  discussion  of  the  case  we  shall  con- 
tent ourselves  with  a  statement  of  the  facts 
as  we  find  the  truth  to  be  from  the  evidence, 
and  the  inferences  which  we  think  we  are  en- 
titled to  draw  therefrom. 

2.  Immediately  after  the  settlement  noted 
in  point  1,  Naylor  asked  for  Mr.  McDonald, 
whom  he  had  occasionally  consulted  in  legal 
matters  before  the  formation  of  the  partner^ 
ship.  Mr.  McDonald  was  called  from  anoth- 
er room  to  the  one  occupied  by  Torrance, 
and  there  and  then  Naylor  related  to  the  two 
— McDonald  and- Torrance — what  bad  trans- 
pired between  himself  and  Heilbronner  on 
the  9th,  and  Heilbronner's  threat  to  attach 
if  his  demands  were  not  complied  with.  He 
followed  up  the  statement  by  declaring  that 
he  was  unable  to  raise  the  money  or  furnish 
the  security  demanded,  and  stated  that  he 
was  willing  to  make  an  assignment,  but 
would  not  make  one  to  Ueilbronner,  as  he 
did  not  believe  that  he  would  treat  the  other 
creditors  fairly,  and  said  that  he  owed  some 
S2,500  or  $3,000  beside  what  was  due  to  Heil- 
bronner; that  he  anticipated  trouble  with 
Heilbronner,  if  he  assigjied  to  anybody  else, 
and  he  desired  to  retain  them  to  prepare  the 
necessary  papers,  and  act  for  him  in  sucb 
future  proceedings  as  Heilbronner  might  in- 
stitute in  the  premises.  We  do  not  pretend 
to  give  the  exact  language  of  the  statement, 
but  the  substance  and  legal  effect  of  it.  Mc- 
Douiild  advised  him,  instead  of  making  an 
assignment,  to  file  a  petition  in  insolvency; 
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but  this  he  refused  to  do.  They  then  told 
him  that  tliey  could  not  affoi-d  to  take  hold  of 
the  matter  for  any  fee  that  he  would  be  will- 
ing to  pay,  and  that  be  had  better  get  other 
oounsel;  but  lie  insisted  upon  their  acting 
tor  him,  and  wanted  them  to  name  their  fee. 
They  said  they  would  not  accept  the  retainer 
for  less  than  $1,000,  which  he  thought  was 
too  much;  also, said  that  he  had  no  money  to 
pay  them,  and  would  have  to  pay  them  in 
goods.  To  this  they  demurred,  and  told  him 
that,  they  would  not  accept  goods  from  his 
stock  at  more  than  50  cents  on  the  dollar  of 
what  he  claimed  to  be  his  cost  price.  With 
this  he  went  away,  saying  that  he  would 
think  the  matter  over,  and  see  them  again. 
At  a  later  hour,  either  the  same  day  or  the 
next  morning,  he  returned,  and  said  that  he 
would  turn  over  to  them  goods  from  his  store 
to  the  amount  of  $2,500  at  his  cost  price  in 
full  for  their  services  in  his  behalf,  and  of 
the  balanceof  $327  still  due  Torrance.  This 
proposition  wtis  accepted,  and  subsequently, 
and  before  the  assignment,  carried  out.  It 
is  claimed  that  this  was  done  with  a  secret 
understanding,  as  in  the  other  case,  that  the 
goods  should  uliimately  be  returned  to  Nay- 
lor,  and  the  money  paid  instead,  but  there  is 
no  evidence  to  support  such  a  contention; 
and,  as  before,  subsequent  events  show  that 
the  goods  were  not  worth  over  50  cents  on. 
the  dollar  of  the  price  fixed  on  them  by  Nay- 
lor,  and  were  not  in  fact  worth  the  amount 
of  money  for  which  they  were  received.  This 
retainer  being  accepted,  McDonald  dictated 
to  a  stenographer  a  form  of  assignment  to  be 
made  by  Naylor  to  one  J.  T.  Fisher,  the  nom- 
inee of  .Naylor  for  that  position.  After  this 
assignment  had  been  written  out,  it  was  as- 
certained that  Fisher  was  absent  from  the 
city,  and  it  was  uncertain  when  be  would  re- 
turn. Thereupon  other  names  were  discussed 
between  Naylor  and  his  counsel,  and  one  or 
two  other  pei-sons  consulted  about  accepting 
the  position  of  assignee  before  they  found  one 
to  accept.  At  last  J.  D.  Hanbury,  whose 
name  was  suggested  by  Torrance,  was  seen 
and  consented  to  act;  and  his  name  wad  sub- 
stituted for  that  of  Fisher  in  the  paper,  and 
it  wlu  duly  executed.  The  expert  who  had 
examined  the  other  goods  also  examined  those 
delivered  under  this  arrangement,  and  testi- 
fied that  the  wholesale  value  of  the  goods  on 
the  day  they  were  delivered  was  $1,533.92,  if 
new,  but  that,  iu  their  shop- worn  condition, 
they  could  not  have  been  sold  in  San  Diego 
at  that  time  for  more  than  50  per  cent,  of  the 
value,  say  $766.96.  It  is  claimed  that  the 
charging  and  acceptance  of  so  large  a  fee, 
and  taking  therefor  out  of  the  stock  of  an 
insolvent  debtor  so  large  a  quantity  of  goods, 
is  such  evidence  of  fraud,  and  of  aiding  and 
assisting  a  fraudulent  debtor  in  cheating,  or 
in  an  attempt  to  cheat  and  defraud,  his  cred- 
itors, as  not  only  justifies,  but  demands,  the 
disbarment  of  the  attorneys  who  did  it.  As 
to  the  nominal  amount  of  the  fee,  we  confess 
it  would  seem  to  be  large  for  the  mere  work 
of  preparing  the  assignment  papers,  but  this 
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was  not  the  only  service  which  they  took  the 
risk  of  having  to  perform  under  that  retainer; 
and  future  developments  justify  the  opinion 
which  they  then  entertained,  thiit  it  was  not 
the  only  service  they  would  be  compelled  to 
perform.  While,  at  Nay  lor's  price,  the  quan- 
tity of  goods  taken  was  large,  at  its  salable 
value,  it  was  small,  compared  to  the  amount 
for  which  it  was  accepted.  Ic  was  not  in  ex- 
cess of  the  balance  due  Torrance  for  money 
loaned,  and  of  a  reasonable  fee  for  the  serv- 
ice which  might  re»isonably  be  anticipated 
in  any  case  of  assignment  of  such  a  business 
and  such  assets.  Since  attorneys'  fees  are 
peculiarly  a  matter  of  agreement  between  the 
parties,  it  can  hardly  be  said  tlmt  the  amount 
actually  realized  here  was  such  as  to  render  the 
parties  liable  to  the  charge  of  fraudulent  con- 
spiracy, or  the  attorneys  who  accepted  it  liable 
to  disbarment  for  having  accepted  it.  There 
is  nothing  in  the  evidence  to  justify  the  infer- 
ence that  the  goods  were  to  be  returned  at 
some  future  time,  and  the  money  accepted  in 
lieu  thereof,  although  it  is  apparent  that  this 
is  the  only  way  in  which  the  money  value  for 
wliich  they  were  received  can  ever  be  realized 
by  the  attorneys.  In  fact,  they  offered  to  re- 
turn them  for  $600,  whidi  was  declined. 

3.  It  is  charged  that  the  defendants  acted 
as  counsel,  not  only  for  Naylor,  but  also  for 
Hanbury,  the  assignee.  The  evidence  does 
nut  Sustaiu  this  charge.  Before  the  assign- 
ment, Torrance  saw  Hanbury,  and  asked  him 
if  he  would  accept  the  position  of  assignee, 
and  explained  to  him  the  nature  of  the  du- 
ties and  responsibilities  which  be  would  have 
to  assume;  and  after  his  appointment  he 
asked  the  defendants  if  he  could  keep  the 
store  open,  and  go  on  with  the  business,  keep- 
ing account  of  the  sales,  and  the  work  done. 
They  told  him  that  they  would  not  object  to 
such  a  course,  but  at  the  same  time  told  him 
that  he  must  procure,  and  advise  with,  other 
counsel ;  and  he  did  so.  Afterwards,  when  a 
civil  action  was  brought  against  Kaylor,  Han- 
bury, these  defendants,  and  others  who  had 
received  goods,  to  set  aside  the  assignment, 
and  recover  the  goods  that  had  been  trans- 
ferred, these  attorneys  were  general  counsel 
in  the  case,  in  support  of  the  botw  fides  of 
their  client ;  but  it  does  not  appear  that  they 
acted  as  cousael  for  the  assignee  In  tbie  con- 
duct of  his  business  as  such. 

4.  At  the  time  of  their  retainer,  Naylor 
told  the  defendants  that  Mrs.  Dow,  a  clerk 
in  his  store,  had  been  at  work  there  for  two 
years  at  $75  per  month;  that  she  was  his  af- 
fianced wife;  and  had  been  anxious  to  make 
the  business  a  success,  and  bad  not  drawn 
any  part  of  her  salary,  and  that  he  bad  just 
paid  her  off,  by  giving  her  goods  to  the 
amount  of  $1,800  from  the  store,  and  asked 
tfaem  if  he  had  the  right  so  to  do.  They  told 
him,  if  it  was  a  bonafl.de  debt,  he  had  the 
right  so  to  do.  It  is  claimed  that  these  goods 
were  not  delivered  to  Mrs.  Dow  until  after 
the  advice  was  given;  that  it  was  done  under 
the  advice  of  attorneys;  that  they  knew  it  was 
not  a  bona  fide  debt,  and  the  advice  was  given 
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by  tlie  counsel  with  the  Intent  to  cheat  and 
defraud  the  creditors  of  Naylor.  The  evi- 
dence doea  not  support  this  clain).  Defend- 
ants and  Naylor  all  testify  that  when  con- 
sulted about  the  matter  the  information  given 
to  defendants  was  that  the  goods  had  already 
been  delivered  to  Mrs.  Dow,  and  we  think 
the  preponderance  of  the  evidence  as  to  the 
fact  of  delivery  to  her  Is  in  favor  of  the  truth 
of  that  statement.  Defendants  knew  that 
she  was  a  clerk  in  the  store,  and  they  had  no 
knowledge  as  to  the  botia  fides  of  her  claim, 
except  the  statement  made  to  them  at  the 
time  of  the  consultation. 

5.  It  is  claimed  that  other  goods  besides  the 
Amount  above  mentioned,  of  the  value  of 
some  $2,000  or  $2,500.  were  given  to  and  se- 
creted by  Mrs,  Dow,  and  never  afterwards 
found,  and  that  these  were  given  to  her,  un- 
der the  advice  of  the  defendants,  for  the  pur- 
pose of  secreting  them,  and  ultimately  secur- 
ing to  Naylor  the  benefit  of  them.  What- 
ever may  be  the  fact  as  to  the  delivery  of 
these  goods,  or  the  intent  with  which  they 
were  delivered,  the  evidence  fails  to  show 
that  these  defendants  had  any  knowledge  of 
the  transaction  whatever,  or  any  connection 
with  it.  as  advisers  or  otherwise. 

6.  It  is  claimed  that,  at  the  time  of  their 
/etainer,  Naylor  was  indebted  to  a  local  bank, 
and  as  security  therefor  had  pledged  to  the 
bank  goods  to  an  amount  largely  exceeding 
the  indebtedness:  that  pending  the  prepara- 
tion of  the  assignment  an  order  was  given  to 
a  friend  of  Naylor  directing  the  bank  to  de- 
liver to  said  friend  the  goods  so  pledged  upon 
his  paying  the  amount  for  which  they  were 
held;  that  this  was  done,  under  the  advice  of 
the  defendants,  for  the  purpose  of  securing 
to  Naylor  the  benefit  of  the  difference  be- 
tween the  value  of  the  goods  and  the  amount 
of  the  indebtedness  for  which  the  same  were 
pledged,  in  fraud  of  the  rights  of  creditors. 
The  only  grou  nd  upon  w  hich  to  base  this  clai  m 
is  that  the  order  is  written  upon  the  back  of 
one  of  the  business  cards  of  the  defendants, 
and  therefore,  presumptively,  in  their  office. 
All  the  defendants  deny  any  knowledge  of 
the  transaction  whatever,  and  there  is  no  evi- 
dence to  show  that  they  had  any  such  knowl- 
edge, or  were  consulted  on  the  subject. 

7.  At  the  time  of  accepting  this  retainer 
the  defendants  had  in  their  hands  for  collec- 
tion a  claim  of  $80.96  against  Naylor,  in  fa- 
vor of  Ingraham  &  Co.,  of  San  Francisco, 
which  had  been'  handed  to  Mr.  McDonald  by 
an  attorney  of  San  Francisco,  in  connection 
with  some  other  business,  and  upon  which 
McDonald  had  before  that  time  made  demand 
upon  Naylor.  It  appears  from  uncontradict- 
ed evidence  that  no  other  member  of  the  firm 
had  any  knowledge  of  the  ftict  of  this  claim 
being  in  its  hands  at  that  time,  and  that  at 
the  moment  of  accepting  the  business  of  Nay- 
lor the  fact  had  escaped  the  memory  of  Mc- 
Donald. It  did,  however,  occur  to  him,  be- 
fore the  assignment  was  complete,  and  he 
tried  to  make  Naylor  pay  the  claim,  but  with- 
out success.    He  felt  that  it  was  putting  him 


in  an  embarrassinj;  position,  bnt  he  had  al- 
ready received  the  confidences  of  Naylor  and 
his  retainer,  and  could  not  then  refuse  to  pro- 
ceed. He  had  received  no  retainer  on  account 
of  the  claim,  nor  any  instructions  except  to 
nse  his  best  judgment.  He  liad  known  for 
months  that  a  suit  against  Naylor  was  likely 
to  precipitate  insolvency,  and  concluded  that» 
aftier  ail,  the  next  best  thing  to  collection  wa* 
an  assignment  for  the  benefit  of  creditors, 
out  of  which  he  then  supposed  75  or  80  per 
cent,  would  be  realized.  He  subsequently  ad- 
vised the  San  Francisco  attorney  by  letter  of 
what  had  been  done,  and  of  the  connection 
bis  firm  with  the  assignment  proceedings,  not 
claiming  for  his  firm  any  benefit  of  his  over- 
sight, but  putting  it  in  the  strongest  light 
against  themselves,  intending,  as  he  testifies, 
if  the  attorney  watJi  not  satisfied,  to  make  that 
claim  good  themselves.  Hefurth'er  said  that 
the  attorney  had  never  expressed  any  dissat- 
isfaction with  the  course  pursued,  and  still 
continued  to  send  his  business  to  the  firm. 
The  acceptance  of  this  retainer  while  they 
had  that  claim  in  hand  is  charged  as  one  of 
the  acts  of  unprofessional  conduct  for  which 
tlie  defendants  should  be  disbarred.  Th« 
charge  is  not  made  or  prosecuted  by  any  per- 
son interested  in  the  collection  of  the  claim, 
nor  is  any  such  person  called  as  a  witness  in 
support  thereof.  The  facts,  as  above  stated, 
are  shown  by  the  sworn  testimony,  and  un- 
contradicted. To  support  the  charge  there 
must  be  shown  a  union  or  joint  operation  of 
act  and  intent,  and  we  do  do  not  think  that 
the  evidence  upon  this  charge  is  sufficient  to 
support  a  finding  of  guilty. 

8.  In  communicating  to  his  counsel  the 
condition  of  his  affairs  at  or  after  the  time  of 
their  retainer,  Naylor  told  them  of  the  in- 
ventory which  had  been  made  in  June,  1888, 
and  sent  to  his  creditors  in  San  Francisco. 
They  asked  him  if  he  knew  that  it  was  cor- 
rect, when  he  said  that  he  supposed  so,  but 
was  not  sure,  as  it  had  been  written  out  by 
one  Adams,  who  took  it  to  San  Francisco, 
and  he  had  never  compared  it  with  the  orig- 
inal inemorantlum.  They  then  asked  him  for 
the  original  memorandum,  but  he  said  he  did 
not  know  where  it  was,  as  it  was  entered  in 
some  old  book  which  had  been  used  for  no 
other  purpose,  and  he  did  not  then  know 
where  it  was.  A  few  days  after  the  assignee 
went  into  possession,  he  had  tlie  clerk  take 
an  account  of  stock,  and,  when  finished,  took 
it  to  the  office  of  the  defendants,  at  their  re- 
quest, to  allow  them  to  use  it  in  making  up 
the  Inventory  which  the  assignor,  Naylor, 
was  required  by  law  to  make  and  file  in  the 
office  of  the  county  clerk.  Upon  examining 
it,  they  found  that  the  pencil  entries  of  this 
account  of  stock  were  made  in  the  same  "tick- 
ler" which  Naylor  had  used  for  a  like  pur- 
pose in  the  June  before.  There  were  no  oth- 
er entries  in  the  book;  and  these  two  mem<^ 
randa  were  in  different  parts  of  the  book, 
having  no  relation  with  each  other.  Indeed, 
the  assignee  did  not  know  what  the  other  en- 
tries were  about.    After  using  the  new  en- 
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tries  in  this  book  for  the  preparation  of  tlie 
inventory  to  be  verilied  and  filed  by  the  as- 
signor, the  assignee  came  for  the  book,  to 
deliver  it  to  his  own  counsel.  His  attention 
was  then  called  to  the  other  entries,  and  it 
was  explained  to  him  what  they  were;  and 
Torrance  told  him  that  tliey  desired  to  keep 
that  part  of  the  book  for  the  protection  of 
their  client,  if  any  question  was  ever  raised 
as  to  tlie  accuracy  of  the  inventory  which  had 
been  sent  to  San  Francisco  in  June.  Han> 
bury,  the  assignee,  said  that  he  had  no  use 
for  it,  (which  was  true.)  and  that  tliey  might 
do  what  they  pleased  with  it,  but  he  wanted 
his  own  account  of  stock  to  hand  to  his 
counsel.  Thereupon,  in  bis  presence  and 
with  his  consent,  Torrance  cut  out  the  leaves 
covering  the  memorandum  of  the  account  of 
stock  taken  in  June,  1888,  and  laid  them 
away,  returning  the  balance  of  tlie  book  to 
Hanbury.  This  transaction  is  presented  as 
the  most  serious  of  the  offenses  committed 
by  these  defendants, — one  amounting  to  a 
public  offense,  for  which  they  were  liable  to 
public  prosecution,  and  for  whicli  they  ought 
to  be  disbarred.  We  do  not  so  consider  it. 
The  book  had  no  value  as  an  asset  in  the 
hands  of  the  assignee.  It  was  not  one  of  the 
books  of  account  of  the  business  and  property 
which  passed  by  the  assignment,  and  was 
not  a  book  which  passed  or  belonged  to  tlie 
assignee.  As  the  assignee  found  it,  it  con- 
tained no  entry  or  record  of  value  or  interest 
to  him  or  to  the  creditors.  In  fact,  it  was 
unintelligible  to  them,  and.  useful  only  to 
Naylor.  To  him  it  might  or  might  not  be- 
come useful,  not  only  as  a  means  of  verify- 
ing the  accuracy  of  an  inventory  wliich  had 
not  loeen  written  out  by  himself,  but  which 
had  been  transmitted  to  tiis  creditors,  but 
also  as  a  means  of  tracing  goods  which  had 
in  the  mean  time  been  disposed  of  by  Adams, 
the  man  who  made  up  the  June  inventory 
from  this  memorandum,  and  with  whom  no 
accounting  liad  yet  been  had.  It  was  not  an 
"invoice  book,"  or  a  book  of  record,  public 
or  private.  It  was  a  mere  private  memoran- 
dum, was  not  taken  to  be  destroyed,  and  whs 
not  destroyed;  but  the  severed  leaves  were 
preserved,  and,  when  called  for,  were  prompt- 
ly produced,  offered  in  evidence,  and  died  as 
an  exhibit  in  this  cause.  There  has  been  no 
attempt  made  to  use  them  for  any  fraudulent 
purpose,  and  the  evidence  fails  to  show  that 
they  were  taken  or  removed  for  any  such  pur- 
pose, or  with  any  such  intent.  There  is 
some  evidence  tending  to  show  that  the  fact 
of  their  removal  was  attempted  to  be  used  as 
a  means  of  extorting  a  large  sum  of  money 
from  these  defendants,  in  default  of  the  pay- 
ment of  which  this  proceeding  would  be 
prosecuted;  but  the  only  connection  of  these 
defendants  with  that  attempt  was  a  refusal  to 
yield  to  the  demand.  For  this  refusal  they 
are  not  punishable  at  the  hands  of  this  court; 
and  we  do  not  think  that  the  removal  of 
these  leaves  from  the  covers  between  which 
they  were  found,  and  the  subsequent  presei- 


vation  and  use  that  was  made  of  them,  con- 
stitutes a  violation  of  their  oaths,  or  of  their 
duties  as  attorneys  and  counselors. 

9.  It  is  f  urtlier  charged  that  the  defendants 
corruptly  attempted  to  induce  Mr.  Hunsaker, 
local  counsel  of  creditors  of  Naylor  at  San 
Diego,  to  withdraw. from  tlie  prosecution  of 
the  action  brought  to  set  aside  the  assignment 
and  for  other  relief  against  Naylor  and  oth- 
ers.  The  evidence  fails  to  sustain  ttie  charge. 

Some  other,  and,  to  our  minds,  minor, 
points,  are  made  against  the  professional  coi^- 
duct  of  defendants,  but  those  noted  are  all 
that  are  material  to  be  discussed  here.  Our 
conclusion  from  the  entire  evidence  is  that 
the  defendants  are  not  guilty  of  unprofession- 
al conduct,  to-wit,  the  violation  of  their 
oaths,  and  of  their  duties  as  attorneys  and 
counselors;  and  it  is  ordered  and  adjudged 
that  this  proceeding  be  dismissed,  and  that 
defendants  have  judgment  for  their  costs 
against  the  complainant. 

We  concur:  Sharfstein,  J.;  Fatkbson, 
J. ;  Thojuiton,  J. ;  MgFabland,  J. 


(8*  .Cal.  IM) 

Stanton  «.  Frbnoh,  Constable. 
(No.  18,186.) 

(.Supreme  Court  of  Ccdifomia.    Fett  25, 1890.) 

EZBKFTIOKS — JOIKT   OWKEBS — RbMBDIBS — 
WjUTEB. 

1.  The  interest  of  one  joint  owner  of  property 
may  be  sold  on  ezecatlon  a;;ainst  her,  though  the 
property  is  exempt  as  to  the  other  joint  owner. 

2.  In  an  action  by  the  other  joint  owner  for  the 
value  of  such  property  sold  on  execution,  instruc- 
tions tbat  acoeptanca  by  plaintiS  of  the  balance 
of  the  proceeds  of  the  sale,  after  the  judgment  is 
satlsfled,  is  a  ratification  of  the  sale,  are  properly 
refused. 

s.  In  order  to  recover  attorney's  fees,  plaintiff 
need  not  show  that  he  has  paid  them. 

4.  Where  a  man's  wife  is  In  the  habit  of  trans- 
acting business  for  him,  and  of  receiving  and  pay- 
ing out  money  for  him  with  his  consent,  payment 
to  aer  in  his  presence,  without  objection  from  him, 
is  a  pa.Tment  to  him. 

6.  One  who  Is  engaged  In  delivering  bread  to 
the  customers  of  hi^  wife,  who  owns  the  bread 
and  business,  and  collects  and  receives  the  pro- 
ceeds of  sale,  is  not  a  peddler,  within  the  meaning 
of  Code  Civil  Proo.  5  690,  subd.  6,  exempting  from 
sale  on  execution  certain  property  of  a  peddler  by 
means  of  which  he  earns  nls  living. 

6.  In  an  action  for  the  value  of  property  sold 
under  execution,  and  which  plaintiff  claims  was 
exempt  under  such  provision,  a  cliarge  tbat  it  Is 
necessary  for  plaintiff  to  prove  that  the  property 
sued  for  was  the  only  property  of  the  kind  owned 
by  plaintiff  Is  properly  refused. 

7.  A  notice  of  claim  of  exemption  from  execu- 
tion, signed  by  two  persons,  is  sufBclent  as  a 
claim  for  either  separately. 

8.  Failure  to  claim  property  levied  on  as  ex- 
empt, within  a  reasonable  time  thereafter,  Is  a 
waiver  of  the  exemotion. 

Department  2.  Appeal  from  superioi 
court,  Merced  county;  C.  H.  Marks,  Judg& 

Action  by  John  Stanton  against  H.  W. 
French,  constable,  for  the  value  of  certain 
property  sold  by  defendant  under  execution 
against  plaintiff  and  his  wife,  Mary,  and 
which  plaintiff  claimed  was  exempt  from  e>v 
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ecution,  under  Code  Civil  Proc.  Cal.  §  690, 
buIkI.  6,  which  exempts,  inter  alia,  certain 
property  habitually  used  by  a  peddler  in  earn- 
ing his  living.  Defendant  asked  the  follow- 
ing instructions: 

"(3)  If  you  And  from  the  evidence  that 
the  property  mentioned  in  the  complaint  was 
the  property  of  plaintiff  on  the  25th  day  of 
'  January,  1887;  and  that  he  at  that  time,  and 
prior  thereto,  was  a  peddler  of  bread,  and 
babitually  earned  his  living  by  the  use  of 
said  property;  and  that  defendant,  as  con- 
stable, levied  on  and  tooli  the  same  into  his 
posso^ion  under  a  writ  of  attachment  issued 
cut  of  the  justice  court  of  No.  two  township, 
in  the  suit  of  Joseph  Spinney  against  John 
Stanton  and  Mary  Stanton,  and  that  subse- 
quently a  judgment  was  recovered  in  said 
action  by  said  Spinney  against  said  John  Stan- 
ton and  Mary  Stanton,  and  an  execution  was 
issued-out  of  said  court  thereon,  and  placed 
in  the  hands  of  defendant,  as  constable,  for 
levy;  and  that  defendant,  as  constable,  lev- 
ied on  and  took  into  his  possession,  and  sold, 
said  property,  as  such  constable,  to  satisfy 
said  execution;  and  that  be  realized  from 
such  9ale  more  than  enough  to  satisfy  said 
execution  and  costs  and  expenses  of  sale; 
and  that  he,  as  constable,  paid  said  balance 
to  siiid  .John  Stunton  and  Mary  Stanton,  and 
they  accepted  and  received  said  balance  of 
the  proceeds  of  the  sale  of  said  property, 
knowing  that  it  was  the  balance  of  the  pro- 
ceeds of  said  sale, — then  such  acceptance  of 
said  balance  was  a  ratification  of  the  sale 
made  by  defendant,'  as  such  constable,  and 
plaintiff  cannot  recover  in  this  action. 

"(4)  If  you  And  from  the  evidence  that 
plaintiff  and  Mary  Stanton  jointly  claimed 
the  property,  mentioned  in  the  complaint  of 
defendant  as  theirs,  and  exempt  from  execu- 
tion, and  defendant,  after  paying  the  judg- 
ment in  the  case  of  Spinney  against  John 
Stanton  and  Mary  Stanton  out  of  the  pro- 
ceeds of  the  sale  of  the  property,  and  paid  the 
balance  of  such  proceeds  over  to  plaintiff  and 
said  Mary  Stanton,  or  to  either  or  both  of 
them,  with  the  knowledge  and  consent  of  the 
other,  and  such  balance  was  so  accepted  and 
received,  then  it  was  a  ratiQcation  of  the  sale 
by  defendant,  and  plaintiff  cannot  recover  in 
this  action. 

"(5)  If  you  And  from  the  evidence  that 
the  property  mentioned  in  the  complaint  was 
owned  by  plaintiff  and  Mary  Stanton  jointly, 
then,  notwithstanding,  plaintiff  might  have 
been  a  peddler  of  bread,  habitually  earning 
his  living  by  the  use  of  said  property,  defend- 
ant  would  have  the  right  to  levy  upon  and 
sell  the  interest  of  Mary  Stanton  to  satisfy  a 
judgment  agninst  her,  and  such  sale  would 
pass  a  valid  title  to  all  of  her  interest  in  the 
property,  and  plaintiff  cannot  recover  such 
interest  in  tliis  suit. 

"(6)  While  the  law  exempts  certain  prop- 
erty of  a  judgment  debtor  from  execution 
and  forced  sale,  such  exemption  is  a  personal 
privilege  which  may  be  waived  by  the  debtor, 


and  a  failure  to  claim  the  property  as  ex 
empt,  when  levied  on  to  satisfy  a  judgment 
against  him  within  a  reasonable  time  there- 
after, is  a  waiver  of  the  exemption  right,  and 
the  oiflcer  selling  exempt  property  without 
such  claim  of  exemption  is  not  liable  for  the 
value  thereof. 

"(7)  The  burden  of  proving  every  mate- 
rial allegation  of  the  complaint  Is  on  plain- 
tiff, and,  if  he  fails  to  prove  the  material  al- 
legations of  his  complaint  by  a  preponder- 
ance of  evidence,  you  should  find  for  de- 
fendant. 

"  (8)  If  you  find  from  the  evidence  that  Ma- 
ry Stanton,  plaintiff's  wife,  was  at  and  prior 
to  February  11,  1887,  in  tlie  habit  of  trans- 
acting business  for  plaintiff;  that  she  was  in 
the  habit  of  receiving  and  paying  out  money 
for  him  with  his  consent, — then  the  payment 
of  any  balance  fiom  the  proceeds  of  the  sales 
of  the  property  mentioned  in  the  complaint 
to  said  Mary  Stanton,  in  the  plaintiff's  pres- 
ence and  without  any  objection  from  him, 
was  a  payment  to  him. 

"(9)  If  you  find  from  the  evidence  in  this 
case  that  defendant,  after  satisfying  the  judg- 
m,ent  in  the  case  of  Joseph  Spinney  against 
John  Stanton  and  Mary  Stanton,  paid  the 
balance  derived  from  the  sale  of  the  property 
sued  for  In  this  action  to  plaintiff,  and  he  ac- 
cepted and  received  it,  knowing  it  was  such 
balance,  or  if  anyone  in  his  presence  received 
it  for  hini,  with  his  consent,  then  he  ratified 
the  sale  made  by  defendant,  as  constable,  and 
waived  his  right  to  claim  the  property  as  ex- 
empt." 

"(11)  It  is  necessary,  in  order  to  entitle 
plaintiff  to  recover  in  this  action,  that  he 
prove  that  the  property  sued  for  was  the  only 
property  of  that  kind  and  character  owned  by 
plaintiff  at  the  time  it  was  taken  possession 
of  by  defendant. 

"(12)  If  you  believe  from  the  evidence  In 
this  case  that  plaintiff  was  simply  engaged  in 
delivering  bread  to  the  customers  of  Mary- 
Stanton,  and  that  she  owned  the  bread  and 
business,  and  collected  and  received  the  pro- 
ceeds of  the  sale  of  this  bread,  then  he  was 
not  a  peddler,  under  subdivision  6  of  section 
690  of  the  Code  of  Civil  Procedure,  and  is  not 
entitled  to  the  exemption  of  the  property  men- 
tioned in  the  complaint. 

"(18)  In  a  suit  of  this  character,  plaintiff 
cannot  recover  attorney's  fees  unless  he  shows 
that  he  has  paid  attorney's  fees,  and  if  he 
fails  to  prove  that  be  has  paid  such  fees  he 
cannot  recover  them  in  this  action." 

The  court  refused  to  give  each  and  all  ot 
said  instructions,  and  defendant  excepted. 
The  court  then,  at  the  request  of  plaintiff, 
instructed  the  jury  as  follows:  "A  notice  of 
claim  of  exemption  from  execution,  signed 
by  two  persons,  is  sufficient  as  a  claim  for 
either  separately. "  To  the  giving  of  said  in- 
struction defendant  excepted.  Verdict  for 
plaintiff,  and  defendant  appeals. 

J.  K.  Law,  for  appellant.  Prank  H.  Far- 
rar  and  Breckinridge  A  Peek,  for  respondent. 
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MoFARiiAND,  J.  This  action  was  brought 
to  recover  the  value  of  two  horses  and  a 
wagon  and  harness.  They  were  taken  by  de- 
fendant, as  constable,  under  an  execution 
against  plaintiiT  and  his  wife,  and  sold. 
Plaintift  claimed  the  property  as  exempt  from 
execution  under  subdivision  6,  §  690,  Code 
Civil  Proc.;  the  claim  being  that,  as  a  ped- 
dler, be  habitually  used  it  to  earn  a  living. 
(There  was  also  in  the  complaint  an  item  for 
the  value  of  a  certain  "bread-box."  which 
was  afterwards  withdrawn.)  Plaintiff  re- 
covered judgment,  and  defendant  appeals 
from  the  judgment,  and  from  an  order  deny- 
ing a  new  trial. 

The  Judgment  wiU  have  to  be  reversed  for 
the  refusal  of  the  court  to  give  certain  in- 
structions asked  by  appellant.  Counsel  for 
respondent  contends  that  the  record  does  not 
show  that  other  instructions  were  not  given 
by  the  court,  either  on  its  own  motion  or  at 
the  request  of  one  of  the  parties;  and  that,  in 
the  absence  of  such  showing,  it  must  be  pre- 
sumed that  other  instructions,  covering  the 
matters  contained  in  appellant's  rejected  re- 
quests were  given.  But.  unfortunately  for 
this  contention,  the  record  does  show  affirm- 
atively that  there  were  no  such  other  instruc- 
tions. It  is  true  that 'at  the  beginning  of 
the  statement,  on  motion  for  a  new  trial,  we 
find  it  stated  that  "the  following  among  oth- 
er proceedings  were  had  and  taken;"  but  the 
Btat<-ment  afterwards  shows  that  defendant 
asked  the  court  to  give  13  instructions, 
marked,  respectively,  from  1  to  13;  that  the 
court  refused  to  give  those  marked  from  8  to 
13,  inclusive;  that  the  court  then  gave  a  cer- 
tain Instruction  asked  by  plaintiff;  and  that 
"the  only  other  instructions  given  to  the 
Jury  were  numbered  1  and  2,  asked  for  by  de- 
fendant, and  are  as  follows."  As  respond- 
ent bad  an  opportunity  to  propose  amend- 
ments to  the  statement,  he  should  have  seen 
to  it  that  If  there  were  other  instructions 
they  were  put  into  it. 

Instruction  No.  7,  asked  by  appellant  and 
refused  by  the  court,  that  "the  burden  of 
proving  every  material  allegation  of  the  com- 
plaint is  on  plaintiff,  and  if  he  fails  to  prove 
the  material  allegations  of  his  complaint  by 
a  preponderance  of  evidence  you  should  And 
for  defendant."  is  so  much  of  a  truism  that, 
perhaps,  the  refusal  or  neglect  of  the  court  to 
give  it  should  not.  of  itself,  work  a  reversal 
of  the  judgment.  But  the  instructions  asked 
by  defendant,  numbered  5,  6,  8,  and  12,  were 
correct  and  pertinent,  and  should  have  been 
given.  The  other  instructions  asked  by  de- 
fendant were  properly  refused.  The  instruc- 
tion given  at  request  of  plaintiff  was  correct. 
We  think  that  the  document  marked  "Ex- 
hibit A"  was  a  sufficient  notification  to  the 
constable  of  a  claim  of  exemption,  and  that 
it  was  not  invalid  because  signed  also  by 
plaintiffs  wife.  Neither  do  we  think  that 
the  receipt  by  the  wife  of  $13,  surplus  of  the 
proceeds  of  the  sale  after  satisfaction  of  the 
execution,  as  proved  in  the  case,  was  a  waiv- 
er of  exemption.    We  see  no  other  material 


errors  in  the  record,  but.  for  the  reasons 
above  given,  the  judgment  must  be  reversed. 
Judgment  and  order  reversed,  and  cause  r»- 
manded  for  a  new  trial. 

Weconcur:  Thornton,  J.;  Shabpstein,  J. 


(83  Cal.  361) 

MoAllisteb  e.  Hamun.  Auditor.    (No. 

13,545.) 

(.Supreme  Court  of  CaUfomta.    Feb  87,  1890.) 

BTBKOOIUPHBSS — COMFKNBATIOM— GoNSTITUTIOirAIi 

Law. 

1.  Pen.  Code  Cal.  S  9B0,  subd.  0,  providing  that 
the  compensation  of  a  reporter  for  talcing  the 
testimony  of  witnesses  before  an  examining  magis- 
trate "*  shall  be  fixed  b^  the  magistrate  before 
whom  the  examination  is  had,  and  shall  not  ex- 
ceed that  now  allowed  reporters  in  the  superior 
courts  of  this  state,  and  shall  be  paid  out  of  the 
treasury  of  the  county  •  •  •  in  which  the  ex- 
aminaUon  is  had,  on  the  certificate  and  order  ot 
the  said  maKistrate, "  refers  to  Code  Civil  Froo. 
Cal.  i  274,  which  declares  that  the  official  reporter 
shall  receive  as  compensation  for  his  services  **  a 
sum,  to  be  fixed  by  the  court,  not  exceeding  $10, 
per  day,"  and  is  not  affected  by  the  anconstitutSon- 
al  amendment  (Deer.  Code  Civil  Proo.  70)  making 
the  compensation  of  stenographers  in  the  su- 
perior courts  to  depend  on  a  salary  to  be  fixed  by 
the  judge. 

2.  Such  seotion  ffl68)  is  not  a  delegatton  of 
legislative  i>ower,  and  IscoiutltntlonaL 

8.  It  Is  the  duty  of  the  county  auditor  to  draw 
a  warrant  for  sucrt  compensation  on  the  county 
treasurer,  on  the  oertincate  and  order  of  the 
magistrate,  without  allowance  of  the  claim  by  the 
board  of  supervisors  under  Pol.  Code  CaL  }  4046^ 
subd.  13,  or  the  county  government  act  of  March 
14,  1888,  requiring  such  board  to  "examine,  settle^ 
and  allow  all  accounts  legally  chargeable  against 
the  county,  except  salaries  of  officers,  and  order 
warranto  to  be  drawn  on  the  county  treasurer 
therefor.  * 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles  coun- 
ty; William  P.  Wade,  Judge. 

Anderson,  Fitzgerald  &  Anderson  and  J, 
M.  Damron,  for  appellant.  Del  Valle  <ft 
Munday  and  HutUm  <&  Svxmwiok,  for  re- 
spondent. 

FooTE,  0.  This  action  is  for  a  writ  of 
mandate  to  compel  Mr.  £.  W.  Hamlin,  the 
auditor  for  the  county  of  Los  Angeles,  to. 
draw  a  warrant  on  the  treasurer  of  that  coun-, 
ty  for  the  sum  of  834.40,  the  same  being  the 
amount  of  compensation  allowed  the  petition- 
er, and  respondent  here,  for  services  rendered 
as  a  short-hand  reporter,  under  an  appoint- 
ment made  by  a  justice  of  the  peace  of  that 
county,  in  taking  down  in  short-liand  the  tes- 
timony of  witnesses  examined  before  the  jus- 
tice of  the  peace  as  a  committing  magistrate, 
in  a  criminal  action  where  the  state  of  Cali- 
fornia was  plaintiff  and  one  J.  J.  Hedges 
was  defendant.  The  court  below  granted 
the  writ  as  prayed.  From  the  judgment  ren* 
dered  in  the  premises  this  appeal  is  taken. 

The  point  to  l)e  determined  seems  to  l)e  in 
what  way,  and  at  what  rate,  a  short-hand  re- 
porter performing  such  services  is  to  be  paid. 
The  petitioner's  contention  is  that  the  metl>- 
od  of  his  compensation^  after  l)eing  appoint 
ed  to  act,  is  fixed  by  section  869  of  the  Penal 
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Code,  sabd.  6,  which  is:  "The  reporter's 
oonipensation'sliall  be  fixed  by  the  magistrate 
before  wbom  the  examination  is  had,  and 
shall  not  exceed  that  now  allowed  reporters 
In  the  superior  courts  of  this  slate,  and  shall 
be  paid  out  of  the  treasury  of  the  county,  or 
the  city  and  county,  in  which  the  examina- 
tion is  bad,  on  tlie  certificate  and  order 
of  the  said  magistrate."  Here  tl)e  proper 
certificate  and  order  were  made.  The  legis- 
lative intent,  to  be  gathered  from  the  lan- 
guage of  the  statute,  was  that  short-band  re- 
porters appointed  to  perform  such  services  as 
this  were  to  be  paid  out  of  the  county,  or 
city  and  county  treasury,  by  the  magistrate, 
exercising  a  sound  discretion  in  fixing  the 
compensation  for  the  services,  after  they  were 
rendered ;  but  such  fixing  to  be  wlDiin  a  cer- 
tain pre8cril)ed  limit,  that  is  not  to  "exceed 
that  now  allowed  reporters  in  the  superior 
courts  of  tills  state."  There  is  no  question 
raised  but  what  the  auditor  must  draw  the 
warrant,  if  the  magistrate  had  the  power  to 
fix  the  compensation,  and  allow  it,  under  the 
subdivision  of  the  section,  supra,  without 
any  action  by  the  board  of  supervisors.  This 
law  went  into  effect  on  the  14th  day  of  March, 
1885.  At  that  date,  section  274  of  the  Code 
of  Civil  Procedure  upon  that  subject  ran  thus: 
"The  oflicial  reporter  shall  receive,  as  com- 
pensation for  his  services  in  civil  actions  and 
proceedings,  for  taking  notes,  a  sum,  to  be 
fixed  by  the  court,  or  a  judge  thereof,  not  ex- 
ceeding $10  per  day,  and  for  transcription  a 
sum,  to  be  in  like  manner  fixed,  not  exceed- 
ing 20  cents  per  hundred  words:  provided, 
that  *  *  *  in  criminal  cases,  when  the 
testimony  has  been  taken  down  or  transcribed 
upon  the  order  of  tlie  court,  the  fees  of  the 
reporter  shall  be  certified  by  the  court,  and 
paid  out  of  the  treasury  of  the  county,  or 
city  and  county,  in  which  the  case  is  tried, 
upon  the  order  of  the  court."  So  that,  if  no 
valid  amendment  to  that  section  existed  up 
to  the  time  of  the  allowance  made  for  the 
services  rendered  in  this  matter,  such  section 
would  have  limited  the  exercise  of  the  discre- 
tion of  the  magistrHte,  and  he  could  not  have 
made  an  order  for  compensation  exceeding 
•10  per  day  for  taking  notes,  and  for  tran- 
scription a  sura  not  exceeding  20  cents  per 
100  words.  On  the  2lst  day  of  March,  188^ 
the  legislature  amended  section  274,  supra, 
(Deer.  Code  Civil  Proc.  70,)  and  made  the 
compensation  for  short-hand  reporters  in  the 
superior  courts  to  depend  upon  a  salary  to  be 
fixed  "by  the  judge,  by  an  order  duly  entered 
on  the  minutes  of  the  court,  which  salary 
shall  be  paid  out  of  the  treasury  of  the  coun- 
ty in  the  same  manner  and  at  the  same  time, 
as  the  salaries  of  county  oilicers.  •  •  ••• 
It  then  appears  that  after  the  21st  of  March, 
1885,  the  legislature  intended  that  the  com- 
pensation of  short-hand  reporters  in  superior 
courts,  instead  of  being  on  the  basis  of  fees 
to  be  fixed  by  the  judge,  who  could  not  ex- 
ceed the  limit  fixed  by  the  legislature,  should 
be  by  a  salary  to  be  fixed  by  the  judge,  by  an 
order  duly  entered  on  the  minutes  of  the 


court,  to  be  paid  out  of  the  county  treasury 
as  the  salaries  of  other  county  officers  are  paid; 
providing,  also,  that  the  salary  should  be  grad- 
ed on  the  basis  of  the  population  of  the  vari- 
ous counties.  In  Smith  v.  Strotlier,  68  CaL 
194,  8  Pac.  Rep.  852,  it  was  held  that  this 
method  of  compensation  for  short-hand  re- 
porters was  unconstitutional;  that  the  legisla- 
tive act  attempted  to  throw  upon  the  judicial 
branch  of  the  state  government  a  legislative 
function.  If  the  legislative  intent  was,  as  we 
think,  in  enacting  subdivision  6  of  section  869 
of  tlie  Penal  Code,  on  the  14tli  of  March,  1885, 
that  the  compensation  for  such  services  as  are 
here  involved  was  to  be  fixed  on  the  basis  es- 
tablished by  section  274,  Code  Civil  Proc.,  as 
it  stood  then,  at  the  time  when  sul>division  6 
became  a  law,  on  the  14th  of  March,  1885. 
and  the  unconstitutional  act  of  March  21, 
1885,  (section  274,  Deer.  Code  Civil  Proc.,) 
not  being  then  in  existence,  was  not  intend- 
ed to  be  referred  to,  when,  in  the  section  and 
subdivision  first  mentioned,  the  words,  "not 
to  exceed  that  now  allowed  reporters  in  th« 
superior  courts  of  this  state,"  were  used,  it 
must  be  plain  that  the  method  of  compensa- 
tion and  the  amount  are  fixed  by  section  274, 
Code  Civil  Proc.,  before  the  amendment  of 
March  21, 1885.  If,  however,  it  is  to  be  gath- 
ered from  all  the  acts,  taken  together,  that 
the  legislature  intended  sulidivision  6  of  seo- 
tion  869  of  the  Penal  Code  to  be  governed  by 
the  provisions  of  the  act  afterwards  held  un- 
constitutional, it  is  equally  certain  when  that 
act  was  declared  unconstitutional  for  the  rea- 
sons assigned  by  the  appellate  court,  here^ 
tofore  referred  to,  that  section  274,  Code  CSvil 
Proc.,  as  it  stood  before  the  passage  of  the 
unconstitutional  act  amendatory  of  it,  re- 
mained the  law;  for  "no  repeal  by  implica- 
tion can  result  from  a  provision  in  a  subse- 
quent statute,  when  that  provision  is  Itself 
devoid  of  constitution  al  force. "  IJnd.  Interp. 
St.  §  192.  Hence  the  petitioner  had  a  right 
to  his  compensation  as  fixed  by  the  magis- 
trate, acting  within  the  bounds  of  the  legis- 
lative authority. 

But  It  is  ur^ed,  further,  that  the  respondent 
was  not  entitled  to  have  the  auditor  draw 
the  warrant  on  the  mere  certificate  and  or- 
der of  the  magistrate;  that  the  auditor  could 
not  be  compelled  to  draw  the  warrant  until 
the  board  of  snpervisors  of  the  county  bad 
allowed  the  claim.  The  reason  assigned  in 
support  of  this  contention  is  that  the  county 
government  act  (subdivision  12  of  section 
4046  of  the  Political  Code)  provides  for  the 
allowance  of  such  demands  as  are  here  under 
consideration.  The  language  of  that  subdi- 
vision, defining  one  of  the  powers  of  the 
board  of  supervisors,  is:  "To  examine,  set- 
tle, and  allow  all  accounts  legally  chargeable 
against  the  county,  except  salaries  of  officers, 
and  order  warrants  to  be  drawn  on  the  county 
treasurer  therefor."  The  county  government 
act  of  March  14, 1883,  contained  the  same 
provision  exactly;  and  it  was  in  force  at 
the  date  of  the  decision  of  the  appellate  court 
in  Ex  parte  Ueis,  64  Cal.  23».    From   the 
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opinion  delivered  in  that  case,  it  will  be  seen 
that  it  was  held  it  could  not  have  been  the 
Vegislative  intent  that  a  board  of  supervisors 
WHS  to  supervise  a  court  with  reference  to 
matters  coiiflded  to  its  judicial  discretion  by 
the  legislature.  We  conclude,  therefore,  with 
reference  to  this  matter,  that  it  was  not  the 
legislative  understanding  that  the  subdivis* 
ion  and  section,  supra,  of  the  county  govern- 
ment act,  was  in  conflict  with  subdivision  6 
of  section  869  of  the  Penal  Code,  where  the 
last-mentioned  declares  that  such  a  demand 
as  here  discussed  "shall  be  paid  out  of  the 
treasury  of  the  county,  or  city  and  county, 
in  which  the  examination  is  had,  on  the  cer- 
tificate and  order  of  said  magi8trat«."  And 
no  mention  is  made,  or  hint  given,  that  any 
action  is  necessary  on  the  part  of  the  board 
of  supervisors.  Nor  is  it  apparent  that  the 
legislature  intended,  when  it  enacted  subdi- 
vision 6  of  section  869  of  the  Penal  Code, 
that  its  provisions  should  be  of  no  avail,  so 
far  as  the  power  given  the  magistrate  was 
concerned,  by  reason  of  the  subdivision  and 
section  above  referred  to  in  the  county  gov- 
ernment act.  The  legislature  did  not  intend, 
when  it  passed  the  section  of  the  Penal  Code, 
that,  notwithstanding  it  authorized  the  fix- 
ing, by  the  exercise  of  judicial  discretion  by 
the  magistrate,  of  the  reporter's  compensa- 
tion, nevertheless  it  was  left  with  the  board 
of  supervisors,  in  their  discretion,  as  a  su- 
perior supervising  body,  to  unfix  what  had 
been  confided  by  the  legislature  to  the  judi- 
cial tribunal.  With  this  understanding,  the 
county  government  act,  and  the  section  of 
the  Penal  Code,  can  both  stand,  and  not  con- 
flict in  any  way.  The  demands  and  accounts 
to  be  allowed  by  the  board  of  supervisors  are 
not  those  which  the  legislature  has  expressly, 
authorized  the  judicial  branch  of  the  govern- 
ment to  certify  to,  and  order  paid  out  of  the 
treasury  of  the  county,  or  that  of  the  city 
and  county.  No  such  supervisory  power 
over  the  courts  of  the  state  was  ever  intended 
to  be  lodged  with  the  board  of  supervisors  by 
the  county  government  act.  "To  the  judge 
of  the  proper  court  the  statute  commito  the 
discretion  of  making  the  orders  for  such  pay- 
ments. Where  such  a  discretion  is  by  law 
conferred  upon  a  speciflc  officer,  such  offi- 
cer must  exercise  that  discretion  personally. 
*  •  •  And,  when  properly  exercised,  the 
board  of  supervisors  is  not  required  to  super- 
vise the  action  of  the  court."  Societv  v. 
Reis,  71  Ca).  634,  12  Pac.  Rep.  796,  and"  au- 
thorities there  cited. 

We  therefore  conclude  that  the  function 
to  be  performed  by  the  magistrate  in  such  a 
matter  is  not  legislative,  but  judicial;  that 
the  law  under  which  he  is  authorized  to  act 
is  not  unconstitutional;  and  that  the  county 
auditor  should  draw  the  warrant  on  the  treas- 
ury without  any  supervision  by  the  board  of 
supervisors  of  the  properly  performed  judi- 
cial action  of  the  magistrate.  We  therefore 
advise  that  the  judgment  be  affirmed. 

We  concur:    Belcbicr,  CC.;  Hayiie.  C. 


Peu  Curiam.  For  the  reasons  given  iu 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(83  Cal.  101) 

CucAMONOA  Fruit-Land  Co.  c.  Mora. 
(No.  13,055.) 

{Supreme  Court  of  California.    Feb.  1, 1890.) 
School  Laitss  —  Indemkitt  Selsctiohs  —  Db- 

80BIPTI0N. 

1.  Act  Cong.  March  1,  1877,  (19  St.  at  Large, 
287,)  known  as  the  "Booth  Act,  ^  and  relating  to 
indemnity  school  selections  in  California,  prorides, 
in  section  2,  "that,  where  indemnity  school  selec- 
tions have  t>een  made  and  certified  to  said  state, 
and  said  selection  shall  fail  by  reason  of  the  land 
in  lieu  of  which  they  were  taken  nbt  being  includ- 
ed within  such  final  survey  of  a  Mexican  grant,  or 
are  otherwise  defective  or  invalid,  the  same  are 
hereby  confirmed,  and  the  sixteenth  or  thirty-sixth 
section,  in  lieu  of  which  the  selection  was  made, 
shall,  upon  being  excluded  from  such  final  survey, 
be  disposed  of  as  other  public  lands  of  the  United 
States."  Held,  that  the  listment  to  the  state  of 
section  22,  township  1  S.,  R.  7  W.,  S.  B.  M.,  in 
lieu  of  section  16,  township  18  S.,  R.  8  W.,  8.  B.  M., 
which  was  only  partly  within  a  private  grant,  was 
within  the  above  provision,  and  was  thereby  con- 
firmed, and  that  its  subsequent  cancellation  as  to 
the  W.  }4  of  the  section  by  the  secretary  of  the  in- 
terior, was  void.  MoFablamd  and  PiiTBRSOR,  JJ., 
dissenting. 

2.  An  application  for  the  purchase  of  such  land 
under  Act  Cal.  March  28, 1868,  §  58,  (St.  Cal.  1867-68, 
p.  522,)  which  does  not  describe  the  land,  in  an  affl- 
aavit,  by  legal  subdivisions,  as  therein  required, 
is  invalid,  though  the  land  is  properly  described 
iu  the  unsworn  application.     (By  a  divided  court.) 

8.  As  such  land  did  not  become  the  property  of 
the  state  until  confirmed  by  the  Booth  act,  in  1877, 
the  application  Is  not  oared  by  Act  Cal.  March  24, 
1870,  H,  1,  (St.  1889-70,  p.  852,)  nor  by  Act  Cal.  March 
27,  1872,  (St.  1871-72,  p.  587,)  both  of  which  refer 
only  to  applications  for  the  purcnase  of  land  be- 
longing to  the  state.     (By  a  divided  court.) 

4.  Neither  a  certificate  of  purchase  issued  on 
such  application,  nor  a  United  States  patent  issued 
after  the  passage  of  the  Booth  act,  confers  any 
title  to  the  land,  even  as  against  one  in  mere  naked 
possession. 

In  bank.  On  rehearing.  For  former  re- 
port, see  22  Pac.  Rep.  55. 

H.  T.  Hazard  and  Chapman  t6  Hendriek, 
for  appellant.  Curtis  &  Otis  and  /.  C. 
Lynch,  for  respondent. 


Thornton,  J.  Ejectment.  Judgment  for 
plaintiff.  Appeal  by  defendant  from  judg- 
ment and' order  denying  his  motion  for  a  new 
trial.  The  land  in  controverayis  the  AV.  ^  of 
section  22,  of  township  1  S.,  range  7  W.,  S. 
B.  M.  The  plaintiff  claimed  under  a  patent  of 
the  United  States  for  this  land  issued  to  one 
Marsicano,  beating  date  March  20, 18.':f6,  and 
a  deed  from  Marsicano  to  it  conveying  this 
land,  bearing  date  the  15th  of  December. 
1886.  The  documents  above  mentioned  were 
introduced  in  evidence  by  plaintiff,  and  it 
then  rested. 

This  land  was  listed  to  the  state  of  Cali- 
fornia on  the  1st  of  July,  1870.  On  the  11th 
of  December,  1885,  the  commissioner  of  the 
general  land-office  of  the  United  States  can- 
celed this  listing  to  the  stale  for  the  reasons 
stated  in  his  letter,  which  appears  in  the 
record.    The  reasons  stated  in  this  letter  are 
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aa  follows:  The  whole  of  section  22,  above 
mentioned,  had  been  listed  to  the  state  of 
California  on  the  date  above  mentioned  in 
lieu  of  section  16,  township  13  S.,  range  3 
W.,  S.  B.  M.,  but  a  part  only  of  this  six- 
teenth section,  viz.,  343.13  acres,  was  with- 
in a  private  grant.  The  remainder  of  the 
said  sixteenth  section,  viz.,  296.87  acres,  was 
surveyed  in  its  proper  place,  according  to  the 
official  plat  of  the  township  wliich  luul  been 
filed  on  the  20th  of  October,  1875;  that,  as  to 
this  latter  amount,  (296.87  acres.)  llie  selec- 
tion was  invalid,  and  the  same  was  accord- 
ingly on  that  day  canceled  as  to  the  W.  {^  of 
said  section  22,  under  the  provisions  of  sec- 
tion 2  of  the  act  of  congress  of  March  1, 
1877. 

It  was  stipulated  that  Frank  Moir,  the  de- 
fendant, made  an  application  to  the  state  of 
California  to  purchase  the  W.  }  of  section  22, 
above  mentioned;  that  this  application  bore 
date  the  16th  of  February,  1883,  and  was 
filed  in  the  olflce  of  the  surveyor  general  of 
Ciilifornia  on  tlie  15th  of  March,  1883;  that, 
at  the  time  Moir  made  this  application  to 
purchase,  lie  had  filed  his  declaration  of  in- 
tention to°  become  a  citizen  of  the  United 
States,  was  a  resident  of  the  state  of  Cali- 
fornia, and  was  of  lawful  age.  It  was  fur- 
ther stipulated  that  Moir  and  another  person 
were  both  living  on  this  land,  and  cliiiming 
adversely  to  each  other,  at  the  time  he  (Moir) 
made  his  application  to  purchase.  Moir's  ap- 
plication, and  his  affidavit  accompanying  it, 
appear  in  the  record.  Moir  claimed  title 
under  this  application,  which,  and  the  ac- 
companying papers,  were  put  in  evidence. 
The  defendant  also  put  in  evidence  the  appli- 
cation of  John  Mullan  to  the  state  of  Cali- 
fornia to  purchase  the  whole  of  section  22, 
dated  the  12th  of  January,  1869,  and  filed  in 
the  olflce  of  the  surveyor  general  of  this  state 
on  the  15th  of  the  same  month,  and  the  ac- 
companying affidavit.  He  also  introduced 
in  evidence  the  approval  of  Mullan's  applica- 
tion, bearing  date  the  21st  day  of  August, 
1869.  A  certificate  of  purchase,  issued  to 
Mullan  by  the  surveyor  general  of  this  state, 
dated  30th  of  October,  1869,  ia  in  the  record ; 
but,  as  it  relates  to  a  different  tract  of  land 
from  that  in  suit  Iiere,  it  need  not  be  further 
noticed.  It  was  stipulated  that  Mullan  as- 
. signed  his, certificate  of  purchase  for  the  land 
in  controversy  to  Marsicano,  the  grantor  of 
plaintiiT.  on  the  20th  day  of  October,  1881; 
that  he  executed  to  Marsicano  a  conveyance 
of  the  same  land  in  the  fall  of  1884;  and  th.it 
plaintiff,  prior  to  the  commencement  of  this 
action,  haid  succeeded  to  whatever  title  Mul- 
lan took  by  his  certificate  of  purchase,  and 
held  it  when  this  action  was  begun.  It  was 
further  stipulated  that  the  defendant  was  in 
the  possession  of  the  land  in  suit  at  the  time 
this  action  was  commenced,  and  was  living 
on  the  land,  claiming  it  adversely  to  the 
plaintiff. 

Defendant  contends  that  the  patent  to 
Maraicano,  issued  in  1886,  is  void,a&  initto, 
and  that  he  had  a  right  to  show  tliis  on  his 


mere  possession  as  defendant  This  conten- 
tion is  based  on  the  admitted  fact  that  the 
land  had  been  listed  to  the  state  of  Cniifor- 
nia,  in  lieu  of  a  sixteenth  section,  on  the  1st 
day  of  July,  1870,  which  listinent  had  l>een 
confirmed  by  the  act  of  congress  of  March  1, 
1877,  commonly  known  as  the  "Booth  Act," 
(19  St.  at  Large,  267,)  relating  to  indemnity 
scliool  selections  in  the  state  of  California. 
By  the  second  section  of  this  act,  it  is  pro- 
vided "that,  where  indemnity  school  selec- 
tions have  been  made  and  certified  to  said 
state,  [of  California,]  and  said  selection  shall 
fail  by  reason  of  the  land  in  lieu  of  which 
they  were  taken  not  being  included  within 
such  final  survey  of  a  Mexican  grant,  or  are 
otherwise  defective  or  invalid,  the  same  are 
hereby  con tirraed,  and  the  sixteenth  or  thirty- 
sixth  section,  in  lieu  of  which  the  selection 
was  made,  shall,  upon  b^ing  excluded  from 
such  fined  survey,  be  disposed  of  as  other 
public  lands  of  the  United  States."  We  are 
of  opinion  that  the  listnient  to  the  state 
made  in  July,  1870,  came  within  the  above 
provision  quoted  from  section  2  of  the  act  of 
congress  of  1877,  and  was  confirmed  by  it. 
It  having  been  so  confirmed,  the  title  passed 
to  the  state  of  California  on  such  confirma- 
tion. It  follows  that  the  cancellatiun  of  the 
listment  by  the  secretary  of  the  interior  made 
in  1885  was  without  authority;  that  when 
the  patent  to  Marsicano  was  issued,  in  1886, 
the  United  States  had  no  title,  and  such  pat- 
ent was  void.  The  plaintiff  took  no  title  to 
the  land  in  controversy  under  the  patent 
above  mentioned. 

Tlie  plaintiff  also  contends  that  he  ac- 
quired title  to  this  land  by  virtue  of  the  ap- 
plication of  John  Mullan  to  purchase  it  from 
.the  state  in  1869,  and  a  certificate  of  pur- 
chase thereafter  issued  to  Mullen  in  October, 
1869.  Mullan's  application  was  made  under 
the  act  of  28th  March,  1868.  St.  1867-68,  §§ 
53-58,  p.  522.  This  section  (53)  requires 
that,  in  making  application  to  purchase  such 
lands  as  are  mentioned  in  Mullan's  applica- 
tion, he  shall  describe  the  same  in  an  affidavit 
by  legal  subdivisions.  Theaffidavitof  Mullan 
contained  no  description  such  as  is  required 
by  the  statute,  and  in  fact  no  d'scription 
whatever.  This,  according  to  the  decision  in 
Hildebrand  v.  Stewart,  41  Cal.  387.  is  fatal 
to  the  application.  In  that  case,  as  in  this, 
the  afiidavit  failed  to  describe  the  land  by 
leyal  subdivision  or  otherwise,  though  the 
land  was  properly  described  in  both  cases  in 
an  unsworn  paper  accompanying  the  affi- 
davit, and  styled  the  "application."  The 
court  held  the  application  invalid  and  nuga- 
tory. It  was  there  said  by  SpuAaiTE,  J.: 
"The  legislature  has  thought  proper  to  re- 
quire the  above  facts  to  be  embodied  in  an 
affidavit  of  the  applicant;  and  it  is  nut  for 
the  court  to  determine  that  the  same  items 
may  as  well  be  embodied  In  a  statement  of 
the  applicant  not  verified  by  his  oath,  or  to 
sanction  a  different  form  or  mode  of  proceed- 
ing in  the  purchase  of  these  lands  from  that 
prescribed  by  the  legislative  department." 
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The  application  of  Mullan  must,  then,  be 
held  to  have  been  in  its  beginning  vuid. 

It  is  argued  by  plaintiff  that  tiie  applica- 
tion was  cured  by  the  first  section  of  the  act 
of  March  24, 1870.  St.  1869-70,  p.  352.  But 
this  section  refers  only  to  applications  made 
for  the  purchase  of  lands  belonging  to  the 
state;  and,  as  we  have  seen,  wlien  Mullan's 
application  was  made  to  porcliase,  in  1869, 
the  land  sought  to  be  purchased  did  not  be. 
long  to  the  state,  and  did  not  become  the 
property  of  the  state  until  confirmed  by  the 
act  of  congress  of  March  1,  1877,  above  re- 
ferred to.  Nor  is  Mullen's  application  cured 
by  the  act  of  March  27,  1872,  (St.  1871-72. 
p.  587,)  for  the  reason  that  the  land  did  nol 
belong  to  the  state  when  the  act  of  1872  was 
passed.  For  the  reasons  above  given,  the 
listment  to  the  state  of  1870  was  void,  and 
the  laud  did  not  l)eIong  to  the  state  until  after 
the  passage  of  the  Booth  act,  in  1877.  How- 
ell V.  Perkins,  56  Cal.  226,  is  referred,  to  as 
sustaining  plaintiff's  contention  that  the  ap- 
plication of  Mullan  was  cured  by  the  act  of 
1872.  But  in  that  case,  although  the  appli- 
cation was  made  in  Jnjy,  1869,  and  the  list- 
ment made  to  the  state  in  July,  1870,  still 
the  court  rested  its  ruling  on  the  fact  that 
the  land  belonged  to  the  state  when  the  act 
of  March,  1872,  was  passed.  After  stating 
that  the  act  of  1872  is  very  broad  and  com- 
prehensive, the  opinion  proceeds  thus:  "It 
validates  every  application  to  purchase  lands 
<from  the  state'  where  payment  has  been 
made,  in  whole  or  in  part,  to  the  treasurer  of 
tlie  proper  county.  When  the  act  of  1872 
was  passed,  the  state  owned  the  land,  and 
by  that  act  disposed  of  it. "  The  opinion  then 
proceeds  to  declare  that  the  act  of  1872  vali- 
dated an  application,  though  the  state  did 
not  own  the  land  when  the  application  was 
made.  But  it  was  not  held  in  the  case  cited, 
nor  has  it  ever  l>een  held,  that  it  validated  an 
application  to  purchase  land  not  owned  by 
the  state  when  the  curative  act  was  passed. 
It  could  not  have  intended,  by  the  act  of 
1872,  to  pass  any  title  or  right  to  land  which 
the  state  did  not  own  l>erore  the  act  of  1872 
was  passed. 

No  title  could  have  passed  to  the  land  in 
controversy  by  the  certificate  of  purchase  to 
Mullan  which  appears  in  the  record,  for  the 
reason  above  stated,  that  It  had  reference  to 
a  different  f/arcel  of  land.  A  certificate  of 
purchase  to  Mullan  for  the  land  in  contro- 
versy, admitting  that  it  is  shown  by  the  rec- 
ord that  he  had  such  certificate,  was  void  for 
the  defect  in  the  application  above  pointed 
out,  which  defect  has  never  been  cured.  The 
plaintiff  derived  no  title,  either  by  the  patent 
to  Maraicano  or  by  Mullan's  certificate  to 
purchase.  Each  document  was  is^iued  with- 
out authority  of  law,  aud  is  void  against  de- 
fendant; conceding  that  he  showed  no  title 
except  naked  possession.  Sutton  v.  Fassett, 
51  Cal.  12;  Pratt  v.  Crane,  58  Cal.  533;  Kile 
V.  Tubbs,  59  Cal.  192;  Railroad  Co.  v.  Mc- 
Cusker,  67  Cal.  67,  7  Pac.  Rep.  122;  Doolan 
T.  Carr,  125  U.  S.  618,  8  Sup.  Ct.  Rep.  1228, 


and  cases  there  cited.  The  Judgment  and  or- 
der are  reversed,  and  cause  remanded  for  a 
new  trial.    So  ordered. 

Bkattt,  C.  J.,  I  concur  in  the  judgment. 

We  concur:    Works,  J.;  Shaupstein,  J. 

Fox,  J.    I  concur  in  the  judgment. 

McFarlasd,  J.    I  dissent. 

Paterson,  J.  I  dissent.  The  plaintiff 
has  purchased  and  paid  for  the  title  of  the 
United  States,  and  iUso  that  of  the  state;  yet 
it  is  held  that  the  defendant,  although  he  has 
never  connected  himself  with  either  of  the 
paramount  sources  of  title,  and  does  not  pos- 
sess the  necessary  qualiflcations  to  purchase 
the  lands  in  controversy,  may  prevail  in  an 
action  of  ejectment.  The  misfortune  of  the 
plaintiff  seems  to  be,  according  to  the  theory 
of  defendant  and  the  decision  of  the  majority, 
that  when  the  United  States  sold  it  had  no 
title,  and  when  the  state  sold  it  had  no  title 
to  convey;  and,  therefore,  while  the  game  of 
shuttlecock  and  battledoor  for  this  land  was 
going  on  between  the  otBcers  of  the  land  de- 
partments of  the  two  governments,  the  plain- 
tiff and  its  grantors  gambled  their  money 
in  vain.  I  venture  to  say  that  if  the  grant* 
ors  had  been  individuals,  instead  of  govern- 
ments, there  would  be  no  question  that  a 
grant,  bargain,  and  sale  deed  would  convey 
to  their  grantees  the  title  held  by  the  gran* 
tors  at  the  time  of  the  grant,  and  that  after- 
wards acquired,  and  that,  as  against  an  in- 
truder,— one  who  did  not  have  even  a  contract 
of  purchase  and  sale  from  either, — the  gran- 
tees would  prevail  in  ejectment.  For  this 
reason,  and  for  other  reasons  stated  in  the 
former  decision  of  this  court,  affirming  the 
decision  of  the  court  below,  (22Fac.  Rep.  55,) 
I  am  unable  to  agree  with  the  majority  of  the 
court  in  their  final  conclusion. 

(Feb.  4, 1890.) 
Beattt,  C.  J.  Three  justices  of  the  court 
concurred  in  the  opinion  filed  In  this  case, 
and  three  dissented.  I  concurred  in  the  judg- 
ment only.  At  the  time  of  expressing  this 
qualified  concurrence,  it  did  not  occur  to  me 
that  the  result  was  to  leave  it  uncertain  what 
particular  points  had  been  decided.  To  re- 
lieve this  uncertainty,  I  take  occasion  now  to 
say  that  1  concur  in  that  part  of  Justice 
Thornton's  opinion  relating  to  the  claim  of 
plaintiff  based  on  the  United  States  patent  to 
Marsicano.  As  to  the  claim  based  upon  Mul- 
lan's application  to  purchase  from  the  state, 
I  express  no  opinion,  because  the  record  does 
not  show  to  my  satisfaction  that  Mullan  ever 
received  a  certificate  of  purchase  covering 
the  dema))ded .  premises,  and  the  points  dis- 
cussed are  nol  involved. 

(83  Cal.  18?) 

Carter  et  al.  v.  Bacioalvpl  (No.  13,463.) 
(Supre7i»6  Court  of  CaUfvmia.    Feb.  24, 1890.) 

MlNBS  AND  MiNINO— DkSCRIPTION  OF  CuilM— 

Abaxdonheht. 
1.  A  notice  of  the  location  of  a  mining  claim, 
which  recites  that  the  locator  claims  l,5O0  feet  of 
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the  lode  or  Tein,  together  with  800  feet  on  each 
side  thereof,  to-wit,  "commencing  at  a  youne  black 
oak  tree,  about  400  feet  northerly  of  an  old  cross- 
out  or  drift  in  the  ravine ;  thence  running  south- 
easterly 1,500  feet,  to  a  black  oak  tree  near  a  small 
ravine  on  the  north  side  of  T.  creek, " — sufBciently 
describes  the  property,  as  it  tvill  be  presumed  that 
T.  creek  is  a  well-known  natural  monument. 

2.  Rev.  St.  U.  S.  i  2334,  does  not  require  a  no- 
tice of  a  mining  claim  to  be  either  posted  or  re- 
corded, but  intrusts  that  matter  to  local  regula- 
tion, subject  to  the  condition  that,  when  a  notice 
is  required  to  be  recorded,  it  shall  contain,  inter 
alia,  a  description  of  the  property.  Held,  that 
where  the  local  rules  require  that  a  notice  shall  be 
posted  and  recorded,  and  in  reference  to  tbe  notice 
to  be  posted  repeat  the  requirements  of  the  stat- 
ute, the  recording  of  a  notice  as  it  is  posted  is  suf- 
ficient, provided  that  the  posted  notice  itself  sulfi- 
oiently  complies  with  the  rules. 

8.  Civil  Code  Cal.  S  1092,  provides  that  an  e»- 
tate  in  land  may  be  granted  by  specifying  the 
name  of  the  county  and  state  wherein  it  is  situ- 
ated, together  with  a  description  thereof,  or,  if  it 
has  a  descriptive  name,  it  may  be  thereby  de- 
scribed. Held,  that  where  a  mining  claim  has  a 
descriptive  name,  which  is  known  and  described 
in  the  mining  records,  a  descriptign  thereby  in  a 
deed  of  the  claim,  which  recites  that  it  is  1,600  feet 
in  length  by  SCO  feet  in  widtb  on  each  side  of  the 
vein,  and  more  fully  described  in  the  record  of 
quartz  mines,  is  sufficient. 

4.  An  objection  to  a  mining  claim,  on  the 
ground  that  the  land  was  not  open  to  location  when 
it  was  made,  is  without  merit,  where  the  prior  lo- 
cator testifies  that  he  had  abandoned  his  claim 
when  the  new  one  was  made. 

5.  Nor  can  a  deed  of  the  claim  be  objected  to 
on  the  ground  that  it  is  a  conveyance  of  the  old 
abandoned  location,  and  not  of  tbe  new  one,  where 
the  deed  merely  refers  to  the  old  location  for  a  de- 
scription of  the  property. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Tuolumne  coun- 
ty; C.  V.  GOTTSCHAJ^K,  Judge. 

Action  by  George  B.  Carter  and  others 
against  Luigi  Bacigalupi,  to  determine  the 
right  to  a  ruining  claim.  Civil  Code  Cal.  § 
1092,  provides  that  an  estate  in  land  may  be 
granted  by  specifying  the  county  and  state 
'Wherein  it  is  situated,  togetlier  with  a  de- 
scription thereof,  or,  if  it  has  a  descriptive 
name,  it  may  be  described  by  the  same.  From 
a  judgment  for  defendant,  plaintiffs  appeal. 

Prank  W.  Street,  for  appellants.  F.  B,  <£ 
Q.  W.  Niool,  for  respondent. 

Hatne.  G.  This  was  an  action  to  deter- 
mine  the  right  to  a  mining  claim.  The  de- 
fendant had  judgment,  and  the  plaintiffs  ap- 
peal. The  main  points  made  for  the  plain- 
tiffs relate  to-  the  sufflRiency  of  the  location 
of  the  def«ndf>nt'8  grantor,  and  tbe  sufficiency 
of  tbe  transfer  to  the  defendant. 

1.  It  was  conceded  at  the  trial  that  tbe 
plaintiffs'  locations  were  properly  made  and 
maintained^  if  the  ground  was  open  to  Iochp 
tion.  The  defense  was  that  the  ground  was 
not  open  to  location,  because  the  defendant 
bad  a  prior,  valid,  and  subsisting  claim;  and 
tbe  question  is  whether  be  had  such  a  claim. 
The  provision  of  tbe  federal  statute  of  May 
10,  1872,  in  relation  to  the  matter,  is  as  fol- 
lows: "Sec.  2324.  The  miners  of  each  min- 
ing district  may  make  regulations  not  in 
conflict  with  tbe  laws  of  tbe  United  States, 
or  with  the  laws  of  the  state  or  territory  in 
which  the  district  is  situated,  governing  tbe 


location,  manner  of  recording,  amount  of 
work  necessary  to  hold  possession  of  a  min- 
ing claim,  subject  to  the  following  require- 
ments: The  location  must  l>e  distinctly 
marked  on  the  ground,  so  that  its  boundaries 
can  be  readily  traced.  All  records  of  mining 
claims  hereafter  made  shall  contain  the  name 
or  names  of  locators,  the  date  of  the  location, 
and  such  a  description. of  the  claim  or  claims 
located,  by  reference  to  some  natural  object 
or  permanent  monument,  as  will  identify  the 
clainn."  And  then  follows  a  requirement  as 
to  the  amount  of  work  which  sliall  be  done. 
Tliis  statute  does  not  require  that  a  notioo 
shall  be  recorded.  Thompson  v.  Spray,  72 
Cal.  533,  14  Pac.  Rep.  1»2;  Souter  v.  Ma- 
guire,  78  Cal.  544.  21  Pac.  Rep.  183.  Nor 
does  it  require  that  a  notice  shall  be  posted 
on  the  claim.  It  leaves  those  matters  to  tbe 
regulation  of  tbe  local  laws.  The  local  laws 
generally  require  that  a  notice  shall  be  posted, 
and,  even  in  the  absence  of  such  a  require- 
ment, it  would  be  a  very  proper  aid  to  the 
description.  But  the  statute  does  not  re- 
quire it.  The  local  regulations  of  tbe  Tuo- 
lumne mining  district,  adopted  in  October, 
1872.  contain  the  following  provisions:  "Kiec. 
3.  Mining  claims  hereafter  located  in  said 
district,  upon  veins  or  lodes  of  quartz,  or  oth- 
er rock,  or  veins  of  metal,  or  its  ores,  shall 
be  located  in  the  following  manner,  to-wit: 
By  posting  thereon  two  notices,  written  or 
printed  upon  paper,  or  some  metallic  or  other 
substance,  each  to  be  posted  in  such  manner 
as  to  expose  to  view  the  full  contents  of  the 
notice,  one  of  which  shall  be  posted  in  a  con- 
spicuous place  at  each  end  of  the  claim.  Said 
notices  shall  contain  the  name  or  names  of 
the  locators,  the  date  of  the  location,  and  such 
a  description  of  the  claim  or  claims  located, 
by  reference  to  some  natural  object  or  per- 
manent monument,  as  will  identify  the  claim. 
Said  notice  may  be  in  the  following  form,  to- 
wit:    '  Notice  is  hereby  given  that  the  under^ 

signed  have  taken  up hundred  feet  of 

this  vein  or  lode,  and  that  the  claim  su  taken 
up  is  described  as  follows,  (here  insert  de- 
scription.) Dated day  of -^ ,  187 -• 

A.  B.,  Locators.  C.  D.'"  "Sec.  6.  AU 
Glaims  hereafter  located  in  said  district,  the 
notice  of  location  of  which  shall  not  be  Qled 
for  record  with  the  mining  recorder  within 
thirty  days  from  the  date  of  such  notice  of 
location,  shall  be  regarded  as  abandoned,  and 
shall  be  open  to  location  by  any  party  in  the 
same  manner  as  though  no  location  thereon 
had  ever  been  made. "  The  notice  of  location 
of  the  defendant's  grantor  was  as  follows: 
"The  undersigned  hereby  gives  notice  that 
be  claims  fifteen  hundred  (1,5001  feet  of  this 
quartz  lode  or  vein,  together  with  three  hun- 
dred feet  on  each  side  of  the  vein.  Said  claim 
is  described  as  follows,  to-wit:  Commencing 
at  a  young  black  oak  tree,  about  four  hundred 
feet  northerly  of  an  old  cross-cut  or  drift  in 
tbe  ravine;  thence  running  south-easterly  fif- 
teen hundred  (1,500)  feet,  to  a  black  oak  tree 
near  a  small  ravine  on  the  north  side  of 
Turnback  creek,  and  having  this  notice  in 
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duplicate  poBted  on  a  black  oak  tree  at  each 
extremity  of  said  claim.  This  claim  is  des- 
ignated as  the  Sunny  South  Claim;  and  is 
located  and  will  be  held  and  worked  in  ao- 
cordance  with  the  act  of  congress  in  the  prem* 
ises.  Francis  Cadkmabtori.  Cherokee. 
December  80,  1875.  Recorded  at  request  of 
H.  Crepin,  December  30, 1875." 

This  notice,  as  will  be  observed,  is  in  the 
form  prescribed  by  the  lopal  regulation  above 
qaoted.  Two  objections,  however,  are  made 
to  it: 

(a)  It  la  said  that  it  contains  no  sufficient 
description  of  the  property,  and  that,  conse- 
quently, neither  the  posting  nor  the  record- 
ing was  sufficient  But  we  think  that  the 
deeciiption  was  sufficient.  If  the  center  line 
be  sufficiently  described,  it  is  enough  to  state 
that  the  claim  is  for  a  certain  number  of  feet 
on  each  side  of  it.  The  notice  does  not  say 
800  feet  on  each  side  of  any  one  point  of  the 
line,  but  of  the  whole  line, — that  is  to  say,  on 
each  side  of  each  of  the  succession  of  points 
which  constitute  the  Une;  and  the  result  is  a 
tract  inclosed  within  side  lines  parallel  to  the 
center  line,  and  300  feet  from  it  and  end 
lines  at  right  angles  to  it.  It  is  argued,  how- 
ever, that  the  center  line  is  not  sufficiently 
described.  But  if  either  end  of  the  line  may 
be  located,  the  other  may  be  found.  Now, 
Turnback  creek  must,  in  the  absence  of 
evidence  to  the  contrary,  be  held  to  be  a 
known  natural  monument.  In  the  case  of 
Hammer  t.  Mining  Co.,  130  U.  8.  299,  9 
Sup.  Ct.  Bep.  548,  the  starting  point  was 
located  with  reference  to  "Vaughn's  Little 
Jennie  mine."  This  was  held  to  be  sufficient, 
and  the  court,  per  Field,  J.,  said:  "The 
Little  Jennie  mine  will  be  presumed  to  be 
a*  well-known  natural  object  or  permanent 
monument  until  the  contrary  appears."  All 
that  has  to  be  done  by  one  seeking  infor- 
mation, therefore,  is  to  go  to  Turnback 
creek,  and  follow  it  up  until  he  comes  to  a 
black  oak  tree,  near  a  small  ravine  on  its 
north  side,  which  tree  has  the  above  no- 
tice posted  upon  it,  and  which  is  1,500  feet 
north-westerly  from  another  black  oak  tree, 
which  latter  tree  is'  a  young  one,  and  is  400 
feet  northerly  of  an  old  cross-cut  or  drift  in 
the.  ravine,  and  has  a  copy  of  the  above 
notice  posted  npon  it.  Looking  at  the  de- 
scription as  it  appears  in  the  record,  we  can- 
Dot  say  that  i'(  is  not  amply  sufficient.  For 
all  we  can  say  to  the  contrary,  those  two 
trees  may  be  the  only  black  oak  trees  on  the 
whole  creek.  If  any  latent  circumstances 
existed  which  renders  it  impossible  to  locato 
the  line,  it  should  have  been  proved  by  the 
party  attacking  the  notice. 

(6)  It  is  said  that  neither  as  posted  or  re- 
corded does  the  notice  state  that  the  claim  is 
within  the  Tuolumne  mining  district,  or 
even  in  Tuolumne  county,  or  the  state  of 
California.  This  is,  in  effect,  saying  that  the 
claim  Is  not  sufficiently  described.  So  far  as 
the  posting  is  concerned,  the  objection  is 
manifestly  untenable.  The  notice  was  posted 
apon  the  vein  or  lode  itself,  and  stated  tliat 


it  was  for  a  specified  portion  of  this  vein  or 
lode.  That  identified  and  fixed  the  lode,  and 
'  it  was  not  necessary  to  go  on  and  give  the 
geography  of  the  locality.  We  also  think 
that  the  record  was  sufficient.  Under  the 
rules  of  this  district,  the  record  is  sufficient 
if  it  is  the  same  as  that  posted,  provided  the 
latter  is  sufficient.  As  above  stated,  the 
statute  does  not  require  a  notice  to  be  either 
posted  or  recorded.  It  leaves  those  matters 
to  local  regulations,  subject,  however,  to  the 
provision  that,  when  a  notice  is  required  to 
be  recorded,  it  shall  contain  a  description  of 
the  property  and  certain  other  matters.  The 
language  of  the  statute  is  repeated  in  section 
3  of  the  local  rules  above  quoted  in  reference 
to  the  notice  to  be  posted.  Consequently  the 
notice  as  posted  must  comply  with  the  re- 
quirements of  the  statute  in  relation  to  re- 
corded notices.  And  the  provision  of  the 
local  rules  in  relation  to  recording  merely  re- 
quires that  the  notice  posted  shall  l>e  recorded. 
It  says  that  ail  claims  thereafter  located  wiU 
be  regarded  as  abandoned,  unless  "the  notices 
of  location"  shall  be  filed  for  record  within 
30  days  from  "the  date  of  such  notice  of  lo- 
cation. "  This  language  can  ouly  refer  to  the 
notice  of  location  preidously  spoken  of  in  the 
rules.  Hence  it  must  be  held  that  under 
these  rules,  if  the  notice  as  posted  is  suffi- 
cient, it  is  sufficient  as  recorded.  This  is  not 
necessarily  the  case  In  all  districts.  In  some 
no  notice  is  required  to  be  posted,  and  it  may 
be  that  in  others  less  is  required  for  the  post- 
ing than  for  the  recording.  But  in  the 
Tuolumne  district  the  notice  posted  is  to  be 
recorded,  and  if  one  is  sufficient  the  other  is. 
And  here  the  notice  posted  was  sufficient. 
It  is  true  that,  as  recorded,  it  lacks  the  spe- 
cific application  which  resulted  from  being 
affixed  to  the  claim  itself.  But,  aside  from 
this,  the  notice  posted  contains,  as  we  have 
seen,  a  sufficient  description  of  the  claim. 
And  the  phrase,  "this  vein  or  lode,"  must  be 
held  to  be  the  vein  or  lode  of  which  a  portion 
Is  subsequently  described  in  the  notice.  The 
notion  that,  where  the  part  of  the  vein  or 
lode  which  is  claimed  is  sufficiently  described 
in  the  recorded  notice,  the  phrase,  "this  vein 
orloJe,"  is  not  sufficient,  unless  accompanied 
with  the  information  that  the  vein  or  lode  in 
question  is  within  a  particular  district,  coun- 
ty, or  state,  is  one  that  might  arise  in  the 
mind  of  a  lawyer,  but  would  not  be  apt  to  oc- 
cur to  a  miner.  It  certainly  did  not  occur  to 
the  miners  who  adopted  the  rules  of  this  dis- 
trict, for  they  prescribed  the  form  of  notice 
to  be  posted,  (which  was  followed  by  defend- 
ant's grantor,)  and  then  provided  that  the 
notice  posted  should  be  recorded.  In  con- 
struing notices  like  this,  it  must  be  remem- 
bered that,  as  a  rule,  miners  are  unacquainted 
with  legal  forms  and  requirements,  and  are 
frequently  out  of  the  reach  of  assistance;  and 
in  view  of  this  it  has  been  wisely  held  that 
their  proceedings  are  to  be  r^arded  with  in- 
dulgence, and  liberally  construed.  In  this 
case  we  think  that  the  notice  vf  as  sufflcieat« 
Iwth  as  posted  and  recorded. 
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2.  The  description  in  tlie  deed  from  Cade- 
martorl  to  the  defendant  was  snfficient  It 
conveyed  "all  that  certain  mining  claim  situ- 
ated near  Cherolcee,  Tuolumne  county,  state 
of  California,  and  being  the  Sunny  South 
claim,  being  1,500  feet  in  length  by  300  feet 
in  width  on  each  side  of  the  vein,  and  more 
fully  described  in  volume  1,  page  118,  of 
Record  of  Quartz  mines."  The  claim  con- 
veyed had  a  descriptive  name,  which  was 
known,  and  was  described  in  the  mining  rec- 
ords. This  was  sufficient.  Civil  Code,  § 
1092.  The  parol  evidence  in  aid  of  the  de- 
scription was  admissible,  (Thompson  v.  Min- 
ing Co.,  ante,  130,  filed  January  9,  1890,) 
though  the  description,  under  the  circum- 
stances shown  in  this  case,  was  probably  suffi- 
cient without  it. 

3.  There  is  no  merit  in  the  point  that  the 
ground  was  not  open  to  location  when  the 
defendant's  grantor  located  it.  The  person 
who  made  the  prior  location  testified  that  be 
bad  abandoned  it  at  the  time  of  the  location 
of  the  defendant's  grantor.  Nor  is  there 
anything  in  the  point  tliat  the  deed  to  the  de- 
fendant was  of  the  old  abandoned  location, 
and  not  of  the  new  one.  It  referred  to  the 
old  one  merely  for  a  description  of  the  prop> 
erty,  and  conveyed  whatever  right  the  grant- 
tor  had.  We  therefore  advise  that  tlie  judg- 
ment and  order  denying  a  new  trial  be 
affirmed. 

We  concur:  Beloher,  0. 0.;  VANOLiKr,  0. 

1*KR  Curiam.    For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or« 
der  are  affirmed. 
(88  Cal.  1«)  """"' 

People  tx  rel.  Kebn  Countt  v.  Bakeb, 
Treasurer.'   (No.  13.542.) 

(Supreme  Court  nf  CaHfomia.  Feb.  24, 1890.) 
CJouMTT  Bonds— Electiok. 
The  county  govemment  act  of  Kern  county, 
CaL,  (section  87,)  provides  tbat  "the  supervisors 
can  only  contract  a  bonded  Indebtedness  other  than 
■ucb  as  is  authorized  by  section  26  of  this  act,  as 
follows:  They  shall  by  order  gpocify  the  particular 
purpose  for  which  the  indebtedoess  Is  to  be  created, 
and  the  amount  of  bonds  which  they  propose  to  is- 
sue, and  shall  further  provide  for  submlttinK  the 
question  of  the  issue  of  said  bonds  to  the  qualifled 
electors  of  the  county  at  the  next  general  election, 
or  at  a  special  election  to  be  called  oy  the  board  for 
that  purpose. "  Held,  that  an  order  for  an  elecUon 
to  determine  whether  bonds  of  a  specified  amount 
and  kind  shall  be  issued  for  several  distinct  pur- 
poses, but  which  fails  to  state  the  amount  of 
bonds  to  be  issued  for  each  specific  purpose,  is  void. 

Commissioners*  decision.  In  bank.  Ap- 
plication for  writ  of  mandate. 

AMn  Fay,  Disc.  Atty.,  for  petitioner. 
Hoggin,  Van  Nets  it  Dibble,  for  relator. 

FoOTE,  C.  This  is  an  application  upon  the 
part  of  the  county  of  Kern  for  a  writ  of  man- 
date against  the  treasurer  of  that  county  for 
the  issuance  of  certain  bonds.  Tl)e  county 
is  represented  by  the  district  attorney  and  as- 
sociate counsel.  The  respondent  appears  In 
person,  and  flies  bis  request  for  a  submission 

'  For  opinion  on  rehearing,  see  post,  1113. 


in  this  language:  "The  brief  on  behalf  of 
the  relator  fully  and  fairly  states  the  objec- 
tions which  have  been  made  by  counsel,  whose 
advice  I  have  availed  myself  of.  I  therefore 
desire  to  submit  this  cause  upon  such  st<ite- 
ment  without  further  argument."  The  mat- 
ter stands  in  the  appellate  court  upon  the  peti- 
tion of  the  relator,  and  the  alternative  writ  of 
mandate  issued  by  order  of  the  chief  justice, 
ordering  the  respondent  to  show  cause,  etc. 

It  is  a  matter  of  regret  that  an  official  so 
tenacious  for  the  proper  lefiaX  performMnce  of 
his  duty  should  have  relegated  the  court  to 
the  relator's  brief  for  argument  to  refute  the 
relator's  contentions.  But  we  will  endeavor 
to  determine  what  should  be  done  in  the  prem- 
iaea  with  the  lights  before  us.  The  relator, 
in  the  only  brief  that  has  been  filed  by  either 
side  In  the  case,  and  the  fairness  of  whose 
statements  seems  to  be  conceded  by  the  re- 
spondent, says,  at  page  25:  "The  only  ques- 
tion which  hiis  seemed  to  us  open  to  argu- 
ment, or  entitled  to  consideration,  is  the  con- 
struction of  the  clause  in  section  37  which 
requires  tliat  the  supervisors  *  shall  by  order 
specify  the  particular  purpose  or  purposes  for 
which  tlie  indebtedness  is  to  be  created.' " 
The  section  (37)  of  the  county  government 
act,  under  which  the  power  is  claimed  on  the 
part^f  the  board  of  supervisoi-s  to  contract  a 
bonded  indebtedness,  is  in  this  language: 
"The  supervisors  can  only  contract  a  bonded 
indebtedness,  other  than  such  as  is  authorized 
by  section  26  of  this  act,  as  follows:  They 
sbsdi  by  order  specify  the  particular  purpose 
for  which  tlie  indebtedness  is  to  be  created, 
and  the  amount  of  bonds  which  they  propose 
to  issue,  and  shall  further  provide  for  sub- 
mitting the  question  of  the  issue  of  said  bonds 
to  the  qualified  electors  of  the  county  at  tlie 
next  general  election,  or  at  a  special  election 
to  be  called  by  the  board  for  that  purpose. 
If  a  special  election,  none  but  qualified  voters 
of  the  county  shall  be  permitted  to  vote  there, 
at;  and  it  shall  be  held  as  nearly  as  possible 
in  conformity  with  the  general  election  law 
of  this  state.  Notice  shall  be  given  of  such 
election  by  publication  in  some  newspaper  or 
newspapers  published  in  the  county  for  four 
weeks  prior  thereto;  if  there  be  no  newspaper 
so  published,  then  by  posting  notices  for  the 
same  time  in  each  election  precinct  in  the 
county,  and  at  the  court-house  door.  The 
ballots  shall  be  printed,  *  For  the  issne  of 
bonds,'  or  'Against  the  issue  of  bonds.'  It 
two-thirdsof  theelectors  of  the  county,  voting 
at  such  election,  shall  vote  in  favor  of  issuing 
bonds,  and  not  otherwise,  the  board  may  pro- 
ceed to  issue  the  amount  of  bonds  specified, 
in  the  manner  provided  in  this  act  for  fund, 
ing  the  floating  indebtedness  of  the  county; 
and  all  the  provisions  of  this  act  relating  to 
the  issue  and  payment  of  bonds  in  the  latter 
case  shall  apply  to  bonds  issued  under  this 
section,  except  that  such  bonds  shall  not  run 
for  more  tliau  twenty  years;  and  the  board 
shall  levy  the  tax  necessary  to  cre:ite  a  sink- 
ing fund  for  the  payment  of  the  principal 
of  said  bonds,  in  each  and  every  year  after 
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their  issne,  until  finally  paid.  The  revenue 
derived  from  the  sale  of  said  bonds  shall  be 
applied  to  the  purpose  or  purposes  specified 
in  t^e  order  of  the  board,  and  no  other. 
Should  there  be  any  surplus,  it  shall  be  ap- 
plied towards  the  payment  of  said  bonds." 

We  think  that  the  requirements  of  the 
statute  were  not  compiled  with.  The  order 
of  the  board  of  supervisors  was  thnt  a  special 
election  should  be  held,  at  which  should  be 
submitting  to  the  people  "the  question  of  the 
issue  of  the  bonds  of  said  county,  to  the 
amount  of  9250,000,  in  sums  of  not  less  than 
•100  nor  more  than  '8I1OOO  each,  having  not 
more  than  twenty  years  to  run.  and  bearing 
interest  at  the  rate  of  6  per  cent,  per  annum, 
payable  semi-annually;  for  the  purpose  of 
constructing,  grading,  repairing,  and  main> 
taining  bridges  and  public  highways  wltliin 
the  county,  and  for  the  purpose  of  erecting 
and  maintaining  a  county  jail  and  poor-house 
and  hospital  within  the  county."  That  is, 
the  vote  is  to  be  taken  for  the  purpose  of  d»- 
terroining  whether  bonds  of  tbe  above  amount 
and  kind  are  to  be  issued  for  several  distinct 
purposes ;  but  it  is  not  stated  how  many  bonds, 
or  of  what  denomination,  for  each  specific 
purpose,  are  to  be  -issued  on  the  vote  of  the 
people  at  the  special  election.  No  one  can 
ascertain  from  that  order  how  many  bonds 
are  to  be  issued  by  the  vote  of  the  people  for 
the  purpose  of  constructing,  grading,  repair- 
ing, and  maintaining  bridges  and  public  high- 
ways within  the  county,  or  bow  many  for 
the  purpose  of  erecting  and  maintaining  a 
county  jail  and  a  poor-house  and  a  hospital 
within  the  county.  This,  we  think,  was  es- 
sential under  the  law.  The  voters  should 
know  that  the  board  had  determined  and  de- 
clared bow  many  bonds  for  each  specific  pur- 
pose were  to  be  issued  before  being  called  on 
to  vote.  It  was  not  intended  by  that  section 
that  the  board  of  supervisors  might  in  such 
an  order  lump  several  specific  schemes  of 
bonded  indebtedness  in  one  amount,  or  that 
the  voter  should  vote  such  boads  into  exist- 
ence for  the  board  to  distribute  in  their  dis- 
cretion. There  is  notbmg  in  the  order  from 
which  to  determine  what  specific  bonds,  or 
their  amount,  are  to  be  issued  or  created  for 
any  specific  purpose.  For  these  reasons,  we 
think  the  onier  was  of  no  eSect;  that  the 
mandate  prayed  for  should  be  denied,  and 
tbe  petition  dismissed. 

We  concur:  Bblcheh,  G.G.  ;  Hatne,  0. 

Feb  Gubiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  mandate  prayed  for 
is  denied,  and  the  petition  is  dismissed. 


C83  c«i.  203)  

Dob  9.  Samoeb  nt  al.    (Nd.  13,202.) 
(Supreme  Cowrt  of  CaUfomia.    Feb.  2S,  1890.) 

Knniia  Cuumb— Location  — Risar  to  Follow 
Dip. 
1.  Tbe  provision  of  Rev.  St.  U.  S.  |  S320,  in  ref- 
erence to  toe  location  of  mining  claims,  that  "the 
end  lines  of  each  claim  shall  be  parallel  with  each 
Other, "  ia  merely  directory,  ana  a  claim  located 
■libstaatlaU7  in  oomplianoe  with  that  section,  and 


containing  no  more  area  than  It  anfhortzes.  Is  not 
vitiated,  even  so  far  as  to  affect' t'ne  right  given  by 
section  2323  to  follow  a  vein  beyond  the  side  lines, 
by  the  fact  that  one  of  the  end  liaas  diverges. 

S.  In  an  action  for  damages  for  taking  oat  ore 
within  the  surface  lines  of  plaintiff's  mining  claim, 
which  adjoined  defendants'  claim,  evidence  that 
less  than  a  year  after  the  original  location  of  de- 
fendants' claim,  and  before  the  act  complained 
of  was  committed,  defendants  rectified  their  lines 
by  an  official  survey,  so  as  to  make  them  parallel, 
and  applied  for  a  patent  on  tbe  official  survey,  Is 
admi8sn>le  to  overcome  any  defect  in  the  original 
location  on  aocoant  of  the  lines  not  having  oeen 
made  parallel. 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  county:  Hemkt  M. 
Willis,  Jud^e. 

Han-is  <t  Gregg,  for  appellants.  Oharkt 
J.  Perkins  and  H,  C.  Boife,  for  respondent. 

MoFarland,  J.  Plaintiff  brought  this 
action  to  recover  damages  for  the  alleged  exca- 
vating, carrying  away,  and  converting  to 
their  own  use  by  defendants  of  large  quanti- 
ties of  silver-bearing  ore  belonging  to  plain- 
tiff. The  verdict  and  judgment  were  for 
plaintiff,  and  defendants  appeal  from  tbe 
judgment  and  from  an  order  denying  their 
motion  for  a  new  trial. '  Tliere  is  one  main 
question  in  tbe  case  wliich  we  will  examine 
first,  as  the  others  are  of  comparatively  little 
importance.  Plaintiff  is  the  owner  of  a  ledge 
or  lode  location  and  mining  claim  known  as 
the  "  Oriental. "  (A  portion  of  this  claim  was 
sometimes  called  "Oriental  No.  2,"  and  an- 
other portion  called  "Oriental  No.  7;"  but;, 
for  present  purposes,  it  is  sufllcient  to  call 
the  whole  the  "Oriental.")  Adjoining  tbe 
Oriental,  and  lying  to  the  north  of  it,  is  an< 
other  ledge  or  lode  location  and  mining  claim 
owned  by  defendants,  and  called  the  "Silver 
King. "  The  southerly  side  line  of  the  Silver 
King  is  the  northerly  side  line  of  the  Ori* 
eutid.  (At  one  stage  of  the  trial  there 
seemed  to  be  a  question  as  to  whether  or  not 
there  was  a  small  vacant  strip  between  the 
two  locations;  but  that  question  cuts  a  very 
little  figure  in  the  case,  and  we  assume  at 
present  that  the  southerly  line  of  the  Silver 
King  and  the  northerly  line  of  tbe  Oriental 
were  identical.)  The  defendants,  in  work* 
ing  the  Silver  King  at  various  depths  beneath 
the  surfuce,  drifted  across  tbe  common  line 
of  the  two  mines,  and  took  out  ore  within 
tbe  surface  lines  of  the  Oriental,  and  it  was 
for  tbe  value  of  this  ore  so  taken  that  this 
action  was  brought. 

The  defendants  averred  as  a  defense,  and 
offered  evidence  to  sustain  it,  that  there  is  a 
vein  or  lode  of  silver-bearing  ore,  the  top  or 
apex  of  which  is  within  the  surface  lines  of  the 
Silver  King,  extended  downward  vertically; 
that  said  vein,  in  its  downward  course,  de- 
parts so  far  from  a  perpendicular  as  to  ex- 
tend outside  tbe  vertical  southerly  side  line 
of  tbe  surface  location. of  the  Silver  King,  and 
to  enter  under  the  surface  lines  of  tbe  Ori> 
ental;  and  that  whatever  ore  defendants  may 
have  taken  within  the  side  line  of  the  Ori- 
ental was  taken  in  the  exercise  of  their  right 
to  follow  the  dip  of  the  said  vein,  the  apex  of 
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which  WAS  within  the  surface  lines  of  said 
Silver  King.  The  court  below  ruled  out  this 
defense,  and  kept  it  away  from  the  jury,  for 
the  reason — and  for  the  sole  reason — that  in 
the  original  location  of  the  Silver  King  the 
end  lines  were  not  parallel.  There  is  no  pre- 
tense, as  we  understand  it,  that  the  location 
was  not  sulllcient,  or  that  it  did  not  comply 
with  mining  customs  and  the  laws  of  con- 
gress, ill  every  other  respect.  Neither  is  there 
any  claim  thittthelocation  was  of  more  surface 
ground  than  the  law  allows.  As  a  matter  of 
finot,  it  was  less  than  1,500  feet  along  the 
ledge,  and  considerably  less  than  600  feet  in 
width.  And  it  cannot  be  contended  that  the 
location  was  of  such'  a  shape  that  the  end 
lines  could  not  be  readily  distinguished  from 
the  side  lines.  It  had  only  four  lines. — two 
longer  ones,'  running  with  and  on  eitherside 
of  the  course  of  the  vein,  and  two  shorter 
ones,  running  across  it.  It  was  evidently 
intended  to  be  in  the  usual  shape  of  a  quartz 
location, — that  is,  a  rectangular  figure,  with 
greater  length  than  breadth ;  but  T.  C.  War- 
den, who  discovered  and  located  the  mine  in 
April,  1881,  failed  to  get  the  end  lines  paral- 
lei.  The  divergence  from  a  parallel  was 
about  250  feet;  that  is,  for  instance,  the 
■oatlierly  end  of  the  westerly  end  line  should 
have  been  about  250  feet  further  east,  in  or- 
der to  have  been  exactly  parallel  with  the 
easterly  end  line.  Moreover,  defendants  of- 
fered to  prove  that  in  March,  1882,  less  than 
a  year  after  the  original  location  by  Warden, 
their  west  end  line  was  "drawn  in"  so  as  to 
make  it  parallel  with  the  east  end  line;  that 
since  ttwn  they  were  in  the  peaceable  posses- 
sion of  the  mining  claim  within  the  lines  as 
they  were  after  said  west  end  line  had  been 
BO  made  parallel;  that  the  ore  which  they 
took  from  within  the  surface  lines  of  tbeOri. 
ental  was  part  of  the  v«in  which  had  its 
apex  within  the  surface  lines  of  tlie  Silver 
King  after  said  west  end  line  had  been  so 
made  parallel;  and  that  said  ore  was  taken 
out  after  the  said  change  of  said  west  end 
line.  The  plaintiff  objected  to  the  offered 
evidence,  and  to  any  similar  evidence,  "on 
the  ground  that  by  reason  of  the  surface 
form  and  shape  of  the  Silver  King  claim,  as 
testified  to  by  said  Warden,  defendants  have 
no  rights,  nnder  the  laws  of  the  United  States, 
or  otherwise,  to  follow  the  lode  in  its  down- 
ward course  [beyond]  the  lines  of  the  Silver 
King  cla&m,  and  under  the  otiier  claims;  the 
end  lines  of  such  location  testified  to  by  said 
Warden  not  being  parallel,  but  divergent." 
The  court  sustained  the  objection,  in  these 
words:  "The  objection  to  any  proof  of  jus- 
tification or  otherwise,  under  the  location  by 
Mr.  Warden,  as  shown  by  map  No.  1,  of  de- 
fendants  to  take  subterraneous  ore  from  with- 
in the  vertical  side  lines  of  the  Oriental  No. 
2  and  the  Oriental  No.  7  mining  claims,  ex- 
tended downward,  is  sustained."  Defend- 
ants excepted.  And  so  the  court  held  that 
the  location  of  the  Siver  King  made  by  War- 
den io  April,  1881,  was  totally  invalid  and 
void,  so  far  as  any  right  under  it  is  claimed 


to  pursue  a  vein  outside  its  vertical  side  lines, 
because  its  end  lines  were  not  parallel,  and 
that  such  invalidity  was  not  overcome  by  the 
said  rectification  of  the  west  end  line  in 
March,  1882.  The  same  ruling  was  made  at 
many  other  stages  of  the  trial,  and  the  only 
matters  submitted  to  the  jury  concerned  the 
entry  of  defendants  within  the  lines  of  plain- 
tiff's ground,  and  the  amount  and  value  of 
the  ore  extracted;  and  in  making  these  rul- 
ings we  think  that  the  court  below  erred. 

For  another  purpose  evidence  was  admit- 
ted which  showed  that  at  the  time — in  March, 
1882 — when  the  west  end  line  was  made  par- 
allel with  the  east  end  line,  as  aforesaid,  thft 
owners  of  the  Silver  King  had  made  applica- 
tion for  an  official  survey  of  their  mine  pre- 
paratory to  applying  for  a  United  States  pat- 
ent; that  J.  C.  Dunlap.'a  mining  engineer 
and  surveyor,  at  the  request  of  the  United 
States  surveyor  (general,  had  made  snch  sur- 
vey, and  that  finding  the  end  lines  not  paral- 
lel he  ran  a  new  west  end  line,  commeno- 
ing  at  the  north-west  cprner  of  the  original 
Warden  location,  and  drawing  it  in  easterly 
to  the  original  southerly  side  line  so  as  to 
make  the  two  end  lines  parallel,  as  before 
stated;  that  in  doing  so- he  kept  along  and 
within  the  original  lines,  so  as  to  make  the 
surface  ground  less,  and  not  more,  than  the 
original;  and  that  he  placed  permanent  mon- 
uments on  the  new  south-west  comer,  and 
on  the  end  line.  There  was  also  evidence 
admitted  tending  to  show  that  from  that  time 
the  new  line  run  by  Dunlap  was  recognized 
as  the  west  end  line,  although  there  was  also 
some  evidence  tending  to  show  that  some  of 
the  owners  of  the  mine  were,  at  first,  dissat- 
isfied with  that  line.  But  in  1885  an  appli- 
cation for  a  United  States  patent  was  made, 
l>ased  on  said  survey  made  by  Dunlap^  None 
of  this  evidence,  however,  was  allowed  to  be 
considered  as  a  justification  of  defendant  in 
following  tbeir  vein  outside  of  their  side  line. 
The  defendants  also  offered  to  amend  their 
answer  so  as  to  aver  and  prove  that  on  July 
20,  1887,  less  than  one  montii  after  the  com- 
mencement of  this  action,  defendants  made 
mineral  entry  and  purchase  of  the  Silver 
Kin^i  according  to  said  Dunlap  survey  in  the 
United  States  land-offlce  of  the  district  wbers 
the  claim  is  situated.  This  offer  was  denied 
by  the  court. 

The  following  diagram  shows  tbe  ghaiw  of 
the  Silver  King  surface  ground: 

tflLVCR  KIN6  MINC. 
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The  four  outside  lines  are  those  originally 
made  by  Warden.  Tlie  dotted  line  shows  the 
alteration  of  the  west  end  line  made  by  Bun- 
lap,  who  followed  all  the  other  lines  miide  by 
Warden.  The  points  at  which  defendants 
drifted  under  the  Oriental  are  near  the  center 
of  the  southerly  line  of  the  Silver  King. 

The  theory  of  respondent,  upon  which  the 
case  was  tried  in  the  court  below,  is  based  on 
the  last  line  of  section  ^20  of  the  Revised 
Statutes  of  the  United  States,  which  is  as  fol- 
lows: "The  end  lines  of  each  claim  shiiU  be 
parallel  with  each  other;"  and  bis  position  is 
that,  aa  the  end  lines  of  the  Silver  King,  as 
originally  located,  were  not  parallel,  there- 
fore its  owners  could  not  follow  a  vein  be- 
yond the  vertical  side  lines  of  the  location. 
We  do  not  understand  respondent  to  contend 
that  such  a  location  as  that  of  the  Silver  King 
is  void  for  all  purposes.  Indeed,  we  under- 
stand his  counsel  to  admit  that  it  is  good  for 
all  purposes,  except  only  for  the  purpose  of 
going  under  ground  outside  of  the  surface 
lines.  But — if  the  question  were  important 
here — it  would  be  difiBcult  to  logically  main- 
tain that  distinction.  Section  2320,  which 
provides  for  the  parallel  end  lines,  does  not 
give  the  right  to  follow  a  vein  beyond  the 
surface  lines.  It  does  not  provide  that  if  the 
end  lines  are  parallel  the  vein  may  be  fol- 
lowed, and  if  they  are  not  then  tbe  vein  may 
not  be  followed.  It  deals  merely  with  loca- 
tions generally, — with  locations  for  all  pur- 
poses .  But  section  2322,  w b ich  does  give  the 
right  to  so  follow  a  vein,  (and  which  is  lit- 
tle more  than  a  declaration  of  a  previous  min- 
ing CDStom,)  says  nothing  about  parallel 
lines.  If,  therefore,  the  provision  of  section 
2320  about  end  lines  is  to  receive  the  strict, 
literal,  narrow,  mandatory  construction  con- 
tended for  by  respondent,  it  is  difficult  to  see 
why  a  location  like  that  of  the  Silver  King  is 
not  totally  void  for  all  purposes  or  for  any 
purpose. 

But  we  do  not  think  such  a  construction 
<^  section  2820  is  admissible  in  any  view,  or 
for  any  purpose.  It  would  include  absolute 
mathematical  parallelism,  for,  if  the  diver- 
gence of  a  few  feet  in  a  distance  of  600  feet 
would  not  vitiate  a  location,  why  should  any 
reasonable  divergence,  which  does  not  mate- 
rially change  the  figure  of  tbe  location  from 
that  of  a  parallelogram  ?  The  intention  of 
the  statute  was  to  make  the  valuable  property 
rigbts  of  lode  miners  to  depend  upon  things 
more  aubslanti«U  and  important  than  the 
mere  trick  of  a  perfectly  correct  measure- 
ment of  surface  ground,  or  a  mathematically 
accurate  survey.  A  substantial  compliance 
with  section  2320  is  all  that  is  required.  In 
the  Eureka  Case,  4  Sawy.  302,  Mr.  Justice 
Field  says:  "In  the  second  place,  the  pro- 
vision of  the  statute  of  1872,  [the  same  as 
section  2320,  Rev.  St.,]  requiring  the  lines 
of  each  claim  to  be  parallel  to  each  other,  is 
merely  directory,  and  no  consequence  is  at- 
tached to  a  deviation  from  its  direction." 
!Bat  section  2322,  which  gives  the  right  to 
foDow  veins  beyond  surface  lines,  does  eon- 


tain  some  provisions  about  that  right  which 
are  important.  By  that  section  a  vein  can 
be  followed  outside  of  the  side  lines  only,  and 
not  outside  of  the  end  lines.  And  so  a  sur- 
face location  might  be  made  in  sucli  an  ir- 
regular and  many-sided  shape  as  to  destroy 
the  right  to  go  beyond  the  surface  lines.  That 
consequence,  however,  would  not  be  t>ecause 
the  end  lines  were  not  exactly  parallel,  but 
because  it  would  be  difficult,  if  not  impossi- 
ble, to  tell  which  were  side  lines  and  wliicb 
were  end  lines.  In  the  Flagstaff  Case,  98  U.  S. 
467,  in  Elgin  M.  &  S.  Co.  v.  Iron  Silver  Min. 
Co.,  14  Fed.  Bep.  377,  and  in  other  decisions, 
it  has  been  held  that  the  provisions  of  the 
federal  statutes  relating  to  lode  claims  were 
passed  with  the  understanding,  founded  upon 
the  general  practice  of  miners,  that  the  sur- 
face locations  of  such  claims  will  be  made 
lengthwise  along  the  general  direction  of  the 
lode  or  vein  in  the  general  form  of  a  parallel- 
ogram, with  the  side  lines  along  the  lode,  and 
tbe  end  lines  across  it.  But  suppose  that  a 
surface  location  should  be  made,  for  instance 
in  the  shape  of  an  octagon,  (and  such  was 
nearly  the  shape  of  the  location  in  the  case 
reported  in  118  U.  S.  Rep.  196,  6  Sup.  Ct. 
Rep.  1177,  hereinafter  mentioned.)  In  suc|i 
a  case  there  would  be  no  end  lines  ^d  no 
side  lines,  and  if  the  locator  could  go  outside 
his  lines  in  one  dif'ection  he  could  do  so  in 
eight  directions,  and  encroach  upon  his  neigh- 
bors  from  every  point  of  the  compass.  If, 
however,  a  location  is  made  in  substantial 
compliance  with  the  intent  of  the  statute, — 
that  is,  where  there  are  two  side  lines  run- 
ning along  the  course  of  the  vein,  and  two 
shorter  end  lines  running  across  it,  so  that 
the  two  sets  of  lines  ate  distinct  and  appar- 
ent,— such  a  location  is  not  void,  but  gives 
the  right  to  follow  a  vein  laterally,  although 
the  original  end  lines  may  not  be  exactly 
parallel,  or  although  they  may  differ  from  a 
true  parallel  as  much  as  they  did  in  the  case 
of  the  Silver  King.  In  the  case  at  bar  it  is 
not  pretended  by  respondent  that  the  place 
in  the  Oriental  where  the  ore  in  question 
was  taken  by  appellants  was  not  "between 
vertical  planes  drawn  downward"  through 
the  end  lines  of  tbe  Silver  King,  and  "con- 
tinued in  their  own  direction,"  or  that  such 
would  have  been  the  fact  if  said  end  lines 
had  been  perfectly  parallel,  or  that  he  was 
injured  in  any  way  on  account  of  said  end 
lines  not  being  parallel,  or  that  the  situation 
and  state  of  facts  between  the  two  claims,  so 
far  as  this  issue  involved  is  concerned,  would 
not  have  been  just  the  same  if  said  end  lines 
had  been  exactly  parallel.  What  he  contends 
for  is  the  mere  technioil  advantage  of  deny- 
nying  appellants'  right  of  working  their  lode 
in  the  usual  way  on  account  of  the  said  man- 
ner in  which  the  end  lines  of  the  Silver  King 
were  originally  located.  His  counsel  argue 
as  if  the  right  of  a  quartz  or  lode  miner  to 
follow  his  vein  laterally  is  a  piece  of  extraor- 
dinary legislative  grace  and  favoritism,  dif- 
ferent from  the  usual  dominion  which  men 
have  over  their  property,  and  therefore  to  be 
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contracted  and  circumscribed  In  every  direo- 
UoD  by  strict  construction.  But  this  is  a 
mistalien  view  of  ttie  subject  Tliat  wliich  a 
lode  miner  locates,  ttiat  wtiich  be  seeks  to  se- 
cure, that  which  constitutes  bis  valuable 
property  in  the  mine,  is  the  lode  itself,  and 
the  right  to  mine  it  wherever  it  may  go  un- 
der ground  between  the  end  points  of  bis  lo- 
cation. This  right  was  not  given,  in  the  first 
instance,  by  the  act  of  congress.  Of  course," 
as  the  United  States  government  owned  the 
land,  and.  the  right  to  mine  was  a  mere 
license  from  that  government,  congress  might 
have  greatly  changed  ■  tliat  right,  or  might 
have  withdrawn  the  license  entirely.  But  it 
did  not  do  so.  The  statutes  of  congress  up- 
on the  subject,  except  so  far  as  they  provid- 
ed for  patents,  were  little  more  than  mere 
formal  legislative  declarations  of  what  bad  be- 
fore rested  in  unwritten  consent.  They  fol- 
lowed mainly  ttiecastonia  which  miners  exer- 
cising the  license  liad  established  among 
themselves,  and  which  fixed  tlie  chanicter 
and  incidents  of  mining  property.  And  one 
of  the  inherent  and  most  valuable  qualities 
of  property  in  a  lode  mine,  as  fixed  by  those 
customs,  was  the  right  to  mine  the  lode  to 
indefinite  deptlis,  although  it  might  so  far  de- 
part from,  a  perpendicular  in  its  downward 
course' as  to  extend  outside  the  vertical  side 
lines  of  the  surface  location. 

Counsel  for  respondent,  in  support  of  their 
main  contention,  cite  the  case  of  Iron  Silver 
Min.  Co.  V.  Elgin  M.  &  S.  Co.,  118  U.  S.  Eep. 
196, 6  Sup.  Ct.  Rep.  1177.  The  language  of  the 
opinion  of  the  court  in  that  case  must  be  con- 
sidered with  reference  to  the  facts  of  the  case, 
and  the  points  which  were  before  the  court  for 
decision.  The  question  involved  was  the 
right  of  the  defendants  therein,  who  were 
the  owners  of  a  lode  location  called  the  "Stone 
Claim,"  to  follow  a  vein,  the  apex  of  whicli 
was  within  the  surface  lines  of  said  claim, 
into  an  adjoining  claim  owned  by  plaintiffs, 
called  the  "Gilt-Edge  Claim."  When  de- 
fendants offered  evidence  to  prove  their  right 
tofollow  their  vein  into  the  Gilt-Edge  ground, 
the  plaintiffs  objected,  because,  "by  reason 
of  the  surface  form  or  shape  of  the  Stone 
claim,  its  owners  had  no  right"  to  follow, 
etc,  and  because  "no  part  of  the  Gilt- Edge 
claim  or  the  mineral  or  lode  within  it  was 
within  vertical  planes  drawn  downward 
through  the  (nd  lines  of  tlie  Stone  claim,  and 
continued  indefinitely  in  their  own  direction. " 
Pages  202,  203, 118  U.  S.,  and  1181,  6  Sup. 
Ct.  Rep.  The  objection  there  was  not  tliat 
the  end  lines  of  the  Stone  claim  were  out  of 
parallel,  and  as  a  matter  of  fact  what  were 
claimed  to  be  the  end  lines  were  parallel. 
The  objection  rested  on  the  general  "form  or 
shape"  of  the  Stone  surface  location,  and  on 
the  fact  that  the  disputed  ore  in  the  Gill  Edge 
was  not  within  vertical  planes  drawn  through 
the  end  lines  of  the  Stone  claim.  The  objec- 
tion was  very  properly  sustained,  as  a  giauce 
at  the  Stone  surface  location  will  at  once 
show.  The  following  is  a  diagram  of  that 
location^  copied  from  page  203  of  the  report: 


Here  Is  a  snrface  location  with  nearly* 
dozen  exterior  lines:  with  no  distinguishabl* 
side  lines  or  end  lines;  made  in  extreme  viola- 
tion of  the  usages  and  principles  of  location 
recognized  by  the  statutes;  and  which,  if  it 
gave  any  right  to  follow  a  vein  at  all,  would 
give  tlie  right  to  follow  veins  in  nearly  a  doe- 
en  different  directions.     The  lines  which  are 
designated  as  end  lines  are  not  end  lines  at  alL 
The  one  designated  as  the  south  end  line — 
from  the  figure  6  to  the  figure  5 — would,  if 
extended,  run  through  the  center  of  the  loca. 
tion;  and,  as  stated  in  the  opinion,  the  ore 
talcen  from  the  Gilt  Edge  was  not  within 
planes  drawn  through  the  asserted  end  lines. 
As  was  said  by  the  learned  judge  of  the  cir- 
cuit court  who  tried  the  case:  "With  superfi- 
cial attention  to  the  letter  of  the  law,  and  in 
utter  ignorance  and  disregard  of  its  princi- 
ples, the  two  lines  were  made  in  equal  length, 
and  parallel  with  each  other,  but  so  arranged 
that  they  can  never  perform  the  office  as- 
signed to  them  in  the  law."    It  la  true  that 
in  the  opinion  of  the  supreme  court  of  the 
United  States  rendered  in  this, case  the  lan> 
guage  of  the  statute  abpnt  end  lines  being 
panUiel  Is  restated ;  but  the  meaning  of  that 
language,  as  applied  to  a  case  like  the  one  at 
bar,  different  entirely  in  Its  facts  from  the 
one  then  before  the  court,  was  not  given, 
ami  was  not  before  the  court.    And  it  may 
be  noticed  that  the  opinion  of  the  court  was 
delivered  by  the  same  learned  justice  who 
said  in  the  Eureka  Case  that  the  said  provis- 
ion was  only  directory.    A  comparison  of  the 
two  diagrams  above  given,  of  the  Silver  King 
and  the  Stone,  wUl  clearly  show  thediifer- 
ence  between  the  two,  and  that  the  principle 
upon  which  the  Stone  Case  was  decided  does 
not  apply  at  all  to  the  case  at  bar.    Of  course, 
where  end  lines  diverge  to  any  considerable 
extent  from  a  perfect  parallel  they  might, 
when  extended  in  their  own  direction,  ia« 
dude,  on  one  side  at  least,  greater  length  ot 
ledge  outside  the  side  lines  than  within  tliem; 
and  in  such  case,  if  the  owner  undertook  to 
mine  outside  ore  on  or  near  the  diverging  end 
line,  some  difficulty  might  arise.    And   it 
was,  nu  doubt,  the  purpose  of  section  2320  to 
prevent  a  party  from  claiming  more  outside 
ills  lines  than  within  them.    But  no  such 
question  arises  in  this  case. 

Moreover,  we  think  that  defendants  should 
have  been  allowed  to  show,  ua  a  part  of  tbeir 
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defense,  that  In  March,  1882, — less  than  a 
year  after  the  origiUMl  location, — they  recti- 
fied their  west  end  line,  by  means  of  an  offi- 
cial survey,  ao  as  to  make  it  pHnUIel  with  the 
east  line;  and  that  in  1885  they  applied  for  a 
patent  "upon  that  otBcial  survey,  provided 
that  no  injury  was  done  thereby  to  plaintiff. 
And  it  is  difficult  to  see  how  there  could  have 
been  any  such  injury;  because  by  such  recti- 
fication defendpnts  had  less  ground  within 
their  surface  lines,  and  the  vertical  end  lines 
extended  in  their  own  direction  over  plain- 
tiff's claim  included  less  of  the  ledge,  than 
they  did  before,  although  both  before  and 
after  the  rectification  they  included  ttie  place 
where  the  disputed  ore  was  taken  out.  Is  it 
possilile  that  a  prospector,  discovering  a  lode 
mine  on  a  wild  and  rugged  mountain  side, 
and  locating  it  in  substantial  compliance  with 
mining  customs  and  congressional  laws,  must 
inevitably  lose  what  may  be  the  most  valua- 
ble part  of  his  discovery  simply  because  he 
failed,  in  the  first  instance,  to  run  his  end 
lines  on  a  perfect  parallel?  Such  a  locator 
has  the  right,  and  perhaps  it  is  his  duty,  to 
make  such  change  as  is  necessary  to  parallel 
his  end  lines,  the  next  day,  or  the  next 
month,  or  within  any  reasonable  time,  if  such 
change  interferes  with  the  substantial  prop- 
erty rights  of  no  other  person.  Any  different 
rale  would  be  a  disgrace  to  justice,  and  an 
impeachment  of  the  common  sense  of  law- 
makers. For  the  foregoing  reasons  the  judg- 
ment must  be  reversed;  and,  in  looking  again 
over  the  triinsci'ipt,  we  see  no  other  points 
made  by  appellants  which  seem  to  need  spe- 
cial mention,  or  that  will  create  any  difficulty, 
if  there  shall  be  another  trial  of  the  case. 
The  judgment  and  order  are  reversed,  and 
cause  remanded  for  a  new  trial. 

We  concur:  Thorntom,  J. ;  Shabfstkin,  J. 
Hearing  in  bank  denied. 

{S3  Cal.   264)  "" 

YOSKMITE  STAOB  &  TUBNPIKB  CO.  «. 

Duim,  Comptroller.  (No.  13,857.) 
(Supreme  Court  of  CaUfcmia.  Feb.  28,  1890.) 
Qirr  BT  Statb— PuncHASB  ov  Road— FiiAiroaiSB. 
IS  U.  S.  St.  at  Large,  825,  provides  "that 
there  shall  be,  aud  is  hereby,  granted  to  the  state 
of  California  the  cleft  or  gorge  In  the  granite  peak 
of  the  Sierra  Nevada  mountains,  situated  in  the 
county  of  Mariposa,  in  the  state  aforesaid,  *  *  • 
with  the  stipulation,  nevertheless,  that  the  said 
state  shall  accept  this  grant  upon  the  express  con- 
dition that  the  premises  shall  be  held  for  publio 
use,  resort,  and  recreation;  shall  be  ioalienable 
for  all  time,  bat  leases  not  exceeding  ten  years 
may  be  granted  for  portions  of  said  premises.  All 
incomes  derived  from  leases  of  privileges  to  be  ex- 
pended in  the  preservation  and  Improvement  of 
the  property,  or  the  roads  leading  thereto;  *  *  • 
the  premises  to  )>e  managed  by  the  governor  of 
the  state,  with  eight  other  commissioners  to  he 
sppolntad  by  the  executive. "  The  second  section 
of  the  act,  on  like  terms  and  conditions,  grants  the 
land,  not  to  exceed  four  sections,  embracing  what 
is  known  as  the  "Mariposa  Big  Tree  Grant. "  Held, 
that  roads  laid  out  in  the  grant  are  not  subject  to 
the  general  road  law  of  the  state,  which  provides 
that  when  a  franchise  for  a  road  has  expired  the 
road  l>eoomes  a  free  public  highway,  and  the  pur- 
chase by  the  state,  under  an  act  of  the  legislature. 
Of  the  interest  of  one  holding  an  unexpired  lease 
T.23P.no.7— 24 


of  a  road  made  after  the  expiration  of  a  prior  lease 
for  10  years,  is  not  a  gift  of  the  purchase  price, 
within  the  meaning  of  Const.  Cal.  art.  4,  i  81, 
which  provides  that  the  legislature  shall  have  no 
"power  to  make  any  gift,  or  authorize  the  mak- 
ing of  any  gift,  of  any  public  money  or  thing  of 
value,  to  any  individual,  municipal,  or  other  cor- 
poration, whatever. "    Fatxbson,  J.,  dissenting. 

Commissioners'  decision.  In  bank.  Ap- 
pliciition  for  writ  of  mandate. 

Lloyd  (£  Wood,  for  petitioner.  Geo.  A. 
Johnson,  Atty.  Gen.,  for  respondent. 

FooTE,  G.  This  is  an  application  for  a 
writ  of  mandate  to  compel  the  'somptroller 
of  the  state  to  draw  bis  warrant  upon  the 
state  treasurer  for  the  sum  of  $8,000  in  fa- 
vor of  the  petitioner.  The  comptroller  re- 
fuses to  draw  the  warrant,  because,  as  he 
alleges,  the  legislature  bad  no  power,  under 
tiie  constitution,  to  pass  the  law  by  virtue  of 
which  the  petitioner  claims  the  right  to  draw 
the  $8,000  from  the  treasury.  It  is  contend- 
ed by  the  counsel  for  the  respondent  that  the 
money  voted  to  the  petitioner  by  the  act  in 
question  is  a  gift,  and,  as  such,  is  inhibited 
by  article  4,  ^  31,  of  the  state  constitution. 
The  portion  of  the  constitution  under  consid- 
eration is:  "Sec.  31.  The  legislature  shall 
have  no  power;  •  •  •  nor  shall  it  have 
power  to  make  any  gift,  or  authorize  the 
making  of  any  gift,  of  any  public  money  or 
thing  of  value,  to  any  individual,  municipal  or 
otljer  corporation,  whatever."  The  Civil 
Coile,  §  1146,  says:  "A  gift  is  a  transfer 
of  personal  property  made  voluntarily,  and 
without  consideration."  To  be  a  gift,  this  vol- 
untary transfer  must  be  gratuitous, — a  hand- 
ing over  to  the  donee  something  for  nothing. 
Upon  the  face  of  the  act  of  the  legislature 
upon  which  the  petitioner's  contention  is 
made,  it  appears  that  the  legislature  appro- 
priated 98,000  to  purchase  from  the  "  Yosem- 
ite  Stage  &  Turnpike  Company  its  road," 
running  from  the  line  of  the  grant  to  the 
floor  of  the  valley,  by  Inspiration  and  Artists' 
points,  a  distance  of  eight  miles,  and  known 
as  the  "  Yosemite  and  VVawona  Road. "  Acts 
1889,  p.  142.  It  is  clear,  therefore,  that,  so 
far  as  the  legislature  was  concerned,  its  in- 
tention was  to  purchase  a  road  in  which  it 
believed  the  petitioners  had  an  interest  at 
least  worth  purclia'sing,  and  that  no  gratu- 
itous donation  was  intended  to  be  made. 

Was  one  in  fact  made?  The  agreed  facts 
in  the  case  are:  "(1)  That  heretofore,  and 
on  the  1st  day  of  January,  1875,  the  commis- 
sioners to  manage  the  Yosemite  Valley  A 
Mariposa  Big  Tree  Grove  made  and  entered 
into  a  contract  and  agreement  with  Wash- 
bum,  Chapman  &  Co.,  hereto  attached,  and 
made  part  hereof,  marked  •  Exhibit  A.'  (2) 
That  said  Washburn,  Chapman  &  Co.  com- 
plied with  their  part  of  said  contract  or  agree- 
ment, and  fully  performed  the  same,  and 
constructed  the  road  therein  mentioned,  and 
expended  tliereon  the  sum  of  016,000,  or 
thereabout,  and  collected  and  received  the 
tolls  therein  mentioned.  (3)  That  the  peti- 
tioner, the  Yosemite  Stage  St  Turnpike  Conft' 
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pany,  has  succeeded,  by  asaigntnents  and  con- 
veyances from  Washburn,  Chapman  &  Co., 
to  all  and  every  their  rights  and  privileges 
under  the  lease  and  contract  aforesaid ;  and 
said  Washburn,  Chapman  &  Co.,  and  Yo- 
seraite  Stage  &  Turnpike  Company,  have  at 
all  times  since  its  completion  been  in  the  pos- 
session of  said  road,  and  using  the  same,  in 
accordance  with  the  terms  of  the  several 
leases  or  contracts  herein  set  forth.  (4)  That 
on  December  17, 1885,  and  before  the  expi- 
ration of  the  aforesaid  lease,  the  commis- 
sioners to  manage  the  Tosemite  Valley  & 
Mariposa  Bi^  Tree  Grove  passed  a  resolution 
extending  the  terms  of  said  lease,  a  copy 
whereof  is  hereto  attached,  marked  '  Exhibit 
B ;'  and  on  June  6, 1888,  said  commissioners 
made  and  entered  into  the  contract  or  lease 
hereto  Httached,  marked  'Exhibit  C  (5) 
That  said  Yosemlte  Stage  &  Turnpike  Com- 
pany fully  performed  its  part  of  said  contracts 
or  agreements,  and  is  now  in  possession  and 
use  of  said  road  therein  mentioned,  and  has 
heretofore  maintained,  and  is  now  maintain- 
ing, the  same.  (6)  That  after  the  passage 
of  the  act  of  the  legislature  in  the  petition 
mentioned,  said  Yasemite  Sta<re  &  Turnpike 
Company  made,  executed,  and  tendered  its 
deed  for  said  road,  and  its  release  of  said  con- 
tract, to  the  State  of  California,  in  due  form 
of  law.  and  the  board  of  examiners  of  said 
state  thereupon  accepted  said  tender,  and 
audited,  allowed,  and  ordered  paid  to  said 
Yosemite  Stiige  &  Turnpike  Company  the 
sum  of  money  approprinteil  by  said  act.  (7) 
That,  upon  demand  being  made  thereafter, 
said  John  P.  Dunn,  comptroller  of  the  state 
of  California,  refused  to  draw  the  warrant 
mentioned  in  said  act." 

It  is  contended  by  the  counsel  for  the  re- 
spondent that  the  petitioner  had  no  right  or 
interest  whatever  in  the  road  attempted  to  be 
purchased  and  paid  for  by  the  legislature; 
that,  having  nothing  to  sell,  or  which  could 
be  bought  from  them,  the  voting  to  them  of 
$S,000  by  legislative  act  was  a  gift  pure  and 
simple,  and  nothing  else.  Tlie  first  point 
which  he  makes  in  support  of  his  contention 
is  that,  as  the  first  lO-year  lease  expired  in 
1885,  the  turnpike  road  in  possession  of  the 
lessees  at  once  became,  by  operation  of  sec- 
tion 2619  of  the  Political  Code,  a  free  pub- 
lic highway.  We  6o  not  think  this  view  of 
the  matter  it;  correct,  as  no  portion  of  the 
Yosemite  grant  Is  subject  to  the  general  road 
laws  of  the  state.  The  act  of  congress  under 
which  tiie  land  included  in  the  grant  was 
made  to  the  statu  of  California  is  in  this  lan- 
guage: "That  there  shall  be,  and  is  hereby, 
granted  to  the  state  of  California  the  cleft 
or  gorge  in  the  granite  peak  of  the  Sierra 
Nevada  mountains  situated  in  the  county  of 
Mariposa,  in  the  state  aforesaid,  *  *  * 
with  the  stipulation,  nevertheless,  that  the 
said  state  shall  accept  this  grant  upon  the  ex- 
press conditions  that  the  premises  shall  be 
held  for  public  use,  resort,  and  recreation; 
shall  be  inalienable  for  all  time;  but  leases 
not  exceeding  ten  years  may  be  granted  for 


portions  of  said  premises.  All  incomes  de- 
rived from  leases  of  privileges  to  be  expend- 
ed in  the  preservation  and  improvement  of 
the  property,  or  the  roads  leading  thereto; 
*  *  *  the  premises  to  be  mauHged  by  the 
governor  of  tlie  state,  with  eight  other  com- 
missioners, to  be  appointed  by  the  executive 
of  California,  and  who  shall  receive  no  com- 
pensation for  their  services."  13  U.  S.  St.  at 
Large,  325.  The  second  section  of  the  act, 
on  the  like  terms  and  conditions,  grants  the 
land,  not  to  exceed  four  sections,  embracing 
what  is  known  as  the  "Mariposa  Big  Tree 
Grant."  Thus  it  will  be  seea  that  by  the 
terms  of  that  act  the  grant  was  made  to  the 
state  of  California,  to  be  put  to  a  specific 
public  use,  and  no  otiier.  It  was  to  be  man- 
aged by  a  l>oard  of  commissioners,  to  whom 
were  given- certain  defined  and  specific  pow- 
ers, to  be  exercised  consistently  with  the  con- 
ditions named  in  the  grant.  The  roads  lidd 
out  within  the  grant,  being  under  the  charge 
and  supervision  of  the  board  of  commission- 
ers, were  not  to  be  managed  as  by  a  board  of 
supervisors  of  a  county,  or  a  county  and  city; 
and  the  board  of  commissioners  is  not  ron- 
trolled  by  the  state  laws  applicable  to  boards 
of  supervisors.  Hence  the  argument  made 
for  the  respondent,  ttiat  the  commissioners 
"could  not  abandon  the  free  public  highways 
in  the  grant  to  any  corporation, "  is  without 
force;  for  the  commissioners  are  expressly 
given  the  power,  by  the  act  of  congress,  to 
lease  portions  of  the  premises  or  grant  for  a 
period  of  time  not  exceeding  10  yeai's;and 
they  are  not  confined  by  the  act  to  the  leasing 
of  portions  for  any  specific  purpose  named  in 
the  act.  The  power  to  lease  portions  of  the 
premises  for  a  period  not  exceeding  10  years 
is  a  general  one,  so  far  as  the  purpose  of  tlie 
lease  is  concerned.  The  roads  laid  out  in  the 
grant  by  aulliority  of  the  coinmissiuners  are 
not  subject  to  the  jurisdiction  of  boards  of 
supervisors.  They  are  the  property  of  the 
state,  and  subject  to  the  jurisdiction  and  con- 
trol of  a  particular  body,  viz.,  the  board  of 
commissioners,  whose  action  is  controlled  by 
the  provisions  of  the  act  of  congress  author- 
izing their  appointment.  The  state  could 
not,  under  the  terms  of  the  act  of  congress, 
making  the  grant  for  a  special  public  use, 
commit  its  management  to  any  other  body 
than  the  board  of  commissioners.  Ashbur- 
ner  v.  California,  103  U.  S.  $75,  578,  579. 
If  the  commissioners  are  authorized  to  lease 
portions  of  the  grant,  and  are  not  limited  as 
to  what  use  the  leased  premises  may  be  al- 
lowed by  them  to  be  put,  it  is  not  perceived 
but .  what  they  had  the  power  to  make  the 
leases  in  controversy.  If  they  possessed  this 
power,  then  it  appears  to  us  that  the  legisla- 
ture might  very  well,  if  it  desired,  to  do  so, 
in  the  interests  of  the  state,  buy  out  the  in- 
terests of  the  petitioners  under  an  unexpired 
lease,  and  that  the  purchase  money  voted  for 
that  purpose  was  not  a  gift.  It  appears, 
therefore,  that  the  prayer  of  the  petitioners 
should  be  granted;  and  we  advise  that  a  per- 
emptory writ  of  mandate  issue,  commanding 
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the  respondent   to  Issue  the    warrant   for 
$8,000,  as  prayed  for. 

We  concur:    B&lcber,  CO.;  Gibson,  C. 

Per  Cvbiah.  For  the  reasons  given  in 
the  foregoing  opinion  tlie  prayer  of  the  peti- 
tioner is  granted ;  and  ordered  a  peremptory 
writ  of  mandate  be  issued,  commanding  the 
respondent  to  issue  the  warrant  for  98,000. 
as  prayed  for. 

Fox,  J.  I  concur  in  the  order  for  the  writ. 
There  was  no  provision  in  the  original  lease 
that  the  road  should  revert  to  the  state  at  the 
expiration  of  the  term,  or  ever,  but  there 
was  a  provision  that  the  state,  or  the  board 
of  commissioners,  might  become  the  purchas- 
er thereof  whenever  it  should  so  elect.  The 
state  or  board  did  not  purchase  during  the 
term,  but  permitted  the  petitioners  to  remain 
in  possession  for  the  time  being,  and  subse- 
quently made  to  them  a  second  lease  for  10 
years.  The  boaijl  of  commissioners,  on  be- 
half of  the  state, is  now  buying  out  the  road, 
as  it  was  originally  provided  it  might  do.  I 
thinlt  they  have  the  right  to  make  the  pur- 
chase. Of  the  policy  of  doing  it,  this  court 
is  not  the  judge. 

Sharfstein,  J.  I  concur  In  the  opinion 
of  Mr.  Justice  Fox. 

Patebson,  J.    I  dissent. 


(87  Cat.  109) 

JoMES  t>.  DucHOW.    (No.  13,219.) 
(Supreme  Court  ctf  CaHfomUi.    Feb.  28, 1S90.) 

Libel — ^EvroBNOx — Res  Gestae — ^Impbacbhent  or 
Witness. 

1.  In  on  action  for  libel,  In  poblistalng  that 
plaintiff  had  been  compelled  to  leave  his  former 
place  of  residence  to  escape  punishment  by  a  mob, 
a  letter,  not  under  oath,  written  and  signed  by  rep- 
utable citizens  of  the  place,  four  montbs  before 
the  alleged  departure  of  plaintiff,  giving  him  a 
good  character,  ia  neither  admissible  aa  part  of  the 
res  getttg,  nor  to  contradict  a  witness  for  defend- 
ant, who  testifies  that  plaintiff  was,  at  the  time  of 
his  departure,  denounced  by  all  good  citizens. 

3.  Under  CJode  Civil  Proo.  Cal.  i  2051,  provid- 
ing that  a  witness  cannot  be  impeached  by  evi- 
dence of  particular  wrongful  acts,  it  is  improper 
to  ask  a  witness,  on  cross-examination,  wnetaer 
he  is  not  the  person  who  was  arrested  for  beating 
a  woman  of  the  town,  and  who  appeued,  pleaded 
guilty,  and  paid  a  fine  therefor. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Tuolumne  coun- 
ty; C.  V.  GoTTSCHALK,  Judge. 

F.D.A  9.W.  Nickel,  F.  W.  Street,  and 
E,  A.  Rodgers,  for  appellant.  James  Bndd 
and  /.  3f.  Kalloch,  for  respondent. 

FooTE,  C.  This  is  an  action  for  libel. 
Tlie  plaintiff,  Jones,  recovered,  under  the  ver- 
dict of  a  jury,  a  judgment  for  $2,500,  from 
which  and  an  order  refusing  a  new  trial  the 
defendant  appeals.  One  of  the  grounds  of 
the  alleged  libel  was  that  the  defendant  had 
publish»l  of  the  plaintilT  that  he  had  been 
compiled  to  leave  his  former  place  of  resi- 


dence between  two  days,  fn  order  to  prevent 
a  mob  "from  riding  him  out  of  town  on  a  rail. 
The  defendant  admitted  the  publication  of 
this  matter,  and  jnstifled  It  on  the  ground  of 
its  truth.  On  the  trial,  Mr.  Gift,  a  witness 
for  the  defendant,  had  testified,  among  other 
things,  that  he  liad  denounced  the  character 
of  the  plrtintiff,  Jones,  at  Hollister,  his  for- 
mer place  of  residence,  in  this  state,  "as  any 
other  good  citizen  used  to  and  did,"  on  ac- 
count of  divers  acts  of  Jones  at  that  place. 
The  plaintiff  then  proposed  to  introduce  in 
evidence  before  the  jury  a  letter  or  certificate 
of  good  cliaracter  for  himself,- signed  by 
Judge  Breen  and  others,  who  are  admitted  to 
be  good  citizens  of  Hollister..  This  was  ob- 
jected to  by  defendant's  counsel,  on  the 
ground  that  it  was  irrelevant  and  incompe- 
tent for  any  purpose.  It  was  admitted  in 
evidence  by  the  court  as  "legitimate  cross- 
examination."  The  witness  then  further 
gave  evidence  which  went  to  show  that  the 
time  when  this  "denunciation"  occurred  was 
about  July,  1883.  The  certificate  was  dated 
March  2,  1883.  It  is  couched  in  the  follow- 
ing language:  "Superior  Judge's  Chambers, 
San  Benito  County,  Cal.,  Hollister,  March  2, 
1883.  The  bearer  of  this,  Mr.  W.  G.  Jones, 
contemplates  removing  from  this  place  with 
the  view  of  establishing  himself  in  business 
in  Washington  Territory.  I  talie  pleiisure  in 
commending  him  to  all  with  whom  he  may 
meet  in  business  or  social  relations.  Mr. 
Jones  has  Yor  some  time  past  conducted  the 
Hollister  Democrat  (newspaper)  at  this  place, 
as  the  editor  and  proprietor.  I  have  been 
welt  acquainted  with  him  during  all  of  said 
time,  and  I  bear  willing  testimony  to  his  uni- 
formly good  and  correct  business  habits.  He 
will,  I  am  satisfied,  be  a  gain  to  any  com- 
munity where  he  may  locate.  James  F. 
Brebn,  Judge  of  the  Superior  Court  of  San 
Benito  county,  Cal.  Wm.  T.  Brown,  Ex- 
SherifF.  I  concur  in  the  above.  T.  S.  Haw- 
kins, President  Banlc  of  Hollister.  W.  C. 
Lang,  Cattle-Dealer. "  The  letter  was  ad- 
mitted in  evidence,  against  the  defendant's 
objection ,  as  heretofore  stated .  The  respond- 
ent argues  that  it  was  admissible  to  contra- 
dict the  statement  of  Gift,  inasmuch  as  it 
was  part  of  the  res  gesta;  that  it  was  con- 
temporaneous with  and  illustrative  of  the 
thing  done,  of  which  Gift  spoke,  in  alluding 
to  the  denunciation  of  Jones  by  all  good  citi- 
zens at  Hollister,  at  a  time  when  he  (Gift) 
went  there  to  look  after  a  female  relative. 
The  letter  is  in  itself  merely  a  certificate  of 
good  character  for  Jones  in  March,  1888. 
The  state  of  feeling  as  to  Jones,  of  which  Gift 
spoke,  appears  to  have  .been  in  July,  1883, 
some  months  after  the  letter  was  given  to 
him.  The  certificate  of  Judge  Breen  and 
others  on  March  2,  1883,  was  not  contempo- 
raneous with  the  main  fact  under  considera- 
tion, wliich  was  the  denunciation  of  Jones 
by  all  good  citizens  at  Hollister,  in  July, 
1883,  the  time  when  Gift  went  there  for  a 
purpose  heretofore  stated,  nor  was  the  cer- 
tificate illustrative  of  the  condition  of  public 
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Rentiment  relative  to  Jones  in  July.  It  was 
therefore  inadmissible,  as  part  of  the  res 
gesta:,  to  contradict  Gift's  statement.  The 
effect  of  its  admission  would  be  to  prove  on 
a  trial  good  character  for  Jones  at  Hollister 
by  the  ex  parte  written  statement  of  wit- 
nesses, not  under  oath  or  affirmation,  and 
not  in  the  presence  and  subject  to  the  exam- 
ination of  all  the  parties  to  the  action  wlio 
chose  to  attend.  Section  1846.  Code  Civil 
Froc.  The  letter  was  not  the  testimony  of  a 
witness,  taken  either  by  affidavit,  deposition, 
or  by  oral  examination.  Section  2002,  Code 
Civil  Proc.  It  is  clear  that  it  was  not  ad- 
missible to  prove  good  character  for  the  plain- 
tiff, by  contradicting  what  Gift  had  said  of 
Jones  being  generally  denounced  at  Hollis- 
ter in  July,  1883.  People  v.  Eckman,  72  Cal. 
584,  14  Pfus.  Rep.  859. 

It  is  further  claimed,  as  error  by  the  ap- 
pellant, that  the  court  bplow  overruled  his 
objection  to  a  qut-stion  aslced  by  plaintiff's 
counsel  of  the  witness  Bradford,  which  was 
in  this  language:  "Are  you  the  W.  F.  Brad- 
ford who  was  arrested  on  the  29th  day  of 
January  for  beating,  bruising,  and  battering 
one  Maud  Evans,  a  woman  of  the  town,  and 
appeared  in  Judge  Cooper's  court  and 
pleaded  guilty,  and  paid  a  fine  therefore" 
The  objection  was  made  on  the  ground  that 
it  did  not  tend  to  impeacli  the  witness,  that 
the  record  was  the  best  evidence.  The  wit- 
ness was  compelled  to  answer,  "lam."  The 
court  stated  that  the  witness  had  testified  to 
a  very  material  matter,  and  the  only  basis  for 
demanding  the  answer  of  the  witness  must 
have  been  to  impeach  his  testimony.  We 
think  the  ground  of  objection  was  specific 
and  clear  enough  to  show  that  the  objector 
had  in  mind  and  invoked  the  rule  which  does 
not  permit  a  witness  to  be  impeached  by  evi- 
dence of  particular  wrongful  acts  theretofore 
done  by  him.  It  was  not  proposed  to  show 
by  his  examination  or  by  the  record  o.'  his 
conviction  that  he  had  been  convicted  of  a 
felony.  "A  witness  cannot  be  impeached  by 
evidence  of  particular  wrongful  acts,  nor  is 
it  proper  to  question  the  witness  with  refer- 
ence to  such  matters."  Code  Civil  Pix)C.  § 
2051;  Sharon  v.  Sharon,  79  Cal.  633,  22  Pac. 
Bep.  26,  131,  and  authorities  there  cited. 
These  comprise  the  main  points  of  objection, 
as  shown  by  the  reply  brief  of  the  appellant, 
and  we  adviso  that  the  judgment  and  order 
be  reversed. 

We  concur:  Bblcheb,  C.  C;  Oibbom.  C. 

Pek  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  order 
are  reversed. 


(83  Cal.  388) 

In  re  Roseioieih  et  al.    (No.  20,635.) 
(Suprem*  Court  q/"  Calif  omia.    March  6, 1890.) 

CaiMIBAI.  Law— BZOEBSIVB  FSKAI/TT— HaBBAS 
CJOBPDB. 

1.  Pen.  Code  CaL  {  1205,  which  provides  that  a 
Judgment  that  defendant  "pay  a  fine"  may  also  di- 
rect that  he  be  imprisoned  until  the  fine  be  aati*. 


fled,  does  not  apply  to  those  cases  In  ;vhich  the 
court  has  Imposed  a  term  of  imprisonment  and 
also  a  fine,  but  it  applies  only  to  those  cases  in 
which  the  fine  stands  alone  as  a  punishment.  Peo- 
ple V.  Righetti,  4  Pac.  Rep.  1165,  overruled.  Beat- 
Ti,  C.  J.,  dissenting. 

3.  As  the  statute  (Pen.  Code  Cal.  §  182)  defin- 
ing and  fixing  the  punishment  for  criminal  con- 
spiracy makes  no  distinction  as  to  the  penalties  to 
be  imposed  on  conviction  of  the  various  classes  of 
conspiracy  enumerated  therein,  the  court  may  in- 
flict the  maximum  penalty — one  year's  imprison- 
ment and  a  fine  of  S1,0(X)— on  persons  convicted  of 
a  conspiracy  to  obtain  money  by  false  pretenses; 
nor  can  it  be  said,  as  a  matter  of  law,  that  an  addi- 
tional penalty  of  imprisonment  in  the  county  jail 
at  the  rate  of  one  day  for  every  dollar  of  the  fine, 
in  case  of  its  non-payment,  makes  the  punishment 
excessive  or  cruel,  within  Const.  CaL  art,l,  %  6. 

S.  On  habeiiK  cnrptis,  an  objection  that  the  com- 
plaint u  nder  which  petitioners  were  convicted  does 
not  state  a  cause  of  action  will  not  be  considered, 
where  the  complaint  is  not  made  a  part  of  the  pe- 
tition, nor  referred  to  in  the  return,  and  where  no 
offer  was  made,  on  the  submission  of  the  matter, 
to  make  the  complaint  a  part  of  the  record. 

In  bank.    On  habeas  corpus. 
George  A.  Knight,  for  petitioners.     €feo. 
A.  Johnson,  Atty.  Gen.,  for  the  People. 

Patehson,  J.  The  petitioners  are  before 
us  on  a  writ  of  habeas  corpus.  They  were 
convicted  in  the  police  court,  of  the  city  and 
county  of  San  Francisco,  December  10, 1888, 
of  the  crime  of  conspiracy,  and  sentenced, 
respectively,  to  serve  a  term  of  one  year  in 
the  county  jail,  and  to  pay  a  fine  each  of  $1,- 
000,  and,  in  default  of  payment  thereof  at 
the  expiration  of  the  one-year  term  of  impris- 
onment, to  be  confined  in  said  jail  until  the 
fine  be  paid  at  the  rate  of  one  day  for  every 
dollar  thereof. 

The  first  point  made  by  counsel  for  peti- 
tionei  8  is  that  the  complaint  under  which  they 
were  prosecuted  and  convicted  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  the  judgment  is  therefore  void.  Tliia 
point  cannot  be  considered,  because  the  com- 
plaint is  not  before  us.  It  is  not  made  a  part 
of  the  petition,  it  is  not  referred  to  in  the  re- 
turn, no  objection  was  made  to  the  sufficiency 
of  the  return,  and  no  offer  was  made  at  the 
time  the  matter  was  submitted  to  make  the 
complaint  a  part  of  the  record  for  our  consid- 
eration. 

The  next  point  urged  against  the  validity 
of  the  judgment  is  that  the  court  below  abused 
its  discretion,  and  imposed  a  fine  which  is 
excessive,  within  the  meaning  of  article  1, 
6,  of  the  constitution.  The  court  impose 
the  maximum  penalty  allowed  by  law.  It  is 
contended  that  the  punishment  for  this  of- 
fense— conspiracy  to  obtain  money  by  false 
pretenses — was  never  intended  to  be  as  great 
as  that  inflicted  upon  those  found  guilty 
of  conspiracy  to  murder.  Yet  the  court  has 
in  this  case  visited  upon  the  petitioners  a 
penalty  as  great  as  could  have  been  imposed 
upon  them  if  tliey  had  been  charged  With  and 
found  guilty  of  conspiracy  to  muixier.  It  is 
sufficient  to  say,  in  answer  to  this  suggestion, 
that  the  court  acted  within  the  powers  con> 
ferred  upon  it  by  the  statute,  and  the  statute 
itself  makes  no  distinction — ogives  no  Uireo- 
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tion — as  to  the  penalties  to  be  imposed  in 
cases  of  conviction  of  the  various  offenses 
enumerated  in  the  statute.  It  cannot  be  said, 
as  H  matter  of  law,  that  four  years'  imprison- 
ment,  u|)on  conviction  of  the  crime  charged, 
is  excessive,  or  that  the  punishment  is  cruel, 
vitbin  the  meaning  of  article  1,  §  6,  supra. 

The  petitioners  claim  that,  having  served 
the  one-year  term  of  imprisonment  imposed 
by  the  judgment,  they  cannot  now  be  impris* 
oned  for  failure  to  pay  the  fine  of  81,000. 
They  contend  that  section  1205  of  the  Penal 
Code  does  not  apply  to  cases  in  which  the 
judgment  is  for  a  fine,  coupled  with  a  sen> 
tence  of  imprisonment,  but  applies  only  to 
cases  in  which  a  fine  stands  alone  ns  the  pun- 
ishment. In  People  v.  RighetU.  66  Cal.  184, 
4  Fhc.  Rep.  1U63, 1185,  the  court  in  depart- 
ment held  that  said  section  does  apply  to  cas- 
es of  fine,  whether  the  fine  be  coupled  with  a 
sentence  of  imprisonment,  or  stand  alone  as 
the  only  punishment.  In  Re  Neustiidt,  ante, 
124.  we  took  occasion  to  express  a  doubt  as 
to  the  correctness  of  the  decision  in  that  case, 
but,  thequestion  not  being  directly  involved, 
no  decision  was  made  in  relation  to  it.  In 
Re  Wailleigh,  ante,  190,  Justice  McFarland 
expressed  a  doubt  as  to  whether  a  defendant 
could  be  imprisoned  in  a  county  jail  beyond. 
the  maximum  term  of  imprisonment  pre- 
scribed by  the  statute  as  a  punishment  for 
the  offense  of  which  lie  has  been  convicted, 
and  gave  his  reasons  therefor.  Upon  a  fur- 
ther consideration  of  the  question  we  are  led 
to  believe,  and  so  decide,  that  section  1205  is 
inapplicable  to  cases  in  which  the  court  has 
imposed  a  term  of  imprisonment  and  also  a 
fine.  That  section  provides  that  "a  judg- 
ment that  the  defendant  pay  a  fine  may  also 
direct  that  he  be  imprisoned  until  the  fine  be 
satisfied,  specifying  the  extent  of  imprison- 
ment, and  which  must  not  exceed  one  day  for 
every  dollar  of  the  fine."  There  is  nothing 
in  the  letter  of  this  statute,  we  think,  which 
indicates  an  intention  to  make  it  applicable 
to  cases  in  which  the  court  itself  fixes  a  term 
of  imprisonment  absolute,  and  then  imposes 
a  fine.  Section  1214  of  the  Penal  Code  pro- 
vides that,  "if  the  judgment  is  for  a  fine 
alone,  execution  may  be  issued  thereon  as  on 
a  judgment  in  a  civil  action."  Section  1215 
provides  that  if  the  judgment  is  for  impris- 
on raentthedefendant  must  forthwith  be  com- 
mitted to  tbo  custody  of  the  proper  otflcer, 
and  by  him  detained  until  the  judgment  Is 
codiplied  with,  and,  if  the  judgment  is  for 
"fine  and  imprisonment  until  it  [the  fine]  be 
paid,  the  defendant  must  forthwith  be  com- 
mitted to  the  custody  of  the  proper  officer, 
and  by  him  detained  until  the  judgment  is 
complied  with."  The  provisions  of  the  sec- 
tions are  in  the  disjunctive,  "if  the  judgment 
is  fur  imprisonment,  or  a  fine  and  imprison- 
ment until  it  is  paid,"  etc. 

Here  cases  of  fine,  cases  of  imprisonment, 
and  cases  of  fine  and  imprisonment  until  the 
fine  is  paid  are  provided  for;  but  the  Code 
nowhere  expressly  provides  for  imprison- 
ment, and  line  coupled  with  imprisonment. 


until  the  fine  be  paid,  after  the  expiration  of 
the  fixed  term  of  imprisonment.  The  pro- 
visions of  sections  1214  and  1215,  supra,  were 
not  considered  by  the  court  in  People  v.  Rig- 
hetti,  but  they  strengthen  the  theory  that 
the  legislature  did  not  intend  section  1205  to 
apply  to  judgments  for  both  imprisonment 
and  fine.  If  those  who  framed  and  adopted 
section  1205  had  intended  it  to  apply  to  judg- 
ments thsit  the  defendant  be  imprisoned  for  a 
certain  term  fixed  by  the  court,  and  pay  a 
fine,  it  would  have  been  easy  to  have  so  de- 
clared. In  other  sections  in  the  same  title 
the  distinction  between  judgments  of  fine 
alone  and  imprisonment  until  it  be  paid,  and 
judgments  for  both  fine  and  imprisonment, 
is  carefully  preserved.  "A  judgment  that 
the  defendant  pay  a  fine  may  also  direct," 
etc.,  says  section  1205.  The  judgment  before 
us  is  not,  correctly  speaking  and  fully  ex- 
pressing it,  a  judgment  that  the  defendant  pay 
a  fine;  it  is  a  judgment  that  be  be  imprisoned, 
and  that  he  pay  a  fine.  Within  the  letter  of 
the  statute,  therefore,  there  is  no  authority 
for  its  application  to  cases  of  this  kind,  and 
it  is  only  by  judicial  grafting  upon  legislation 
that  the  section  can  be  made  to  support  the 
additional  penalty  imposed  by  this  judgment. 
While  it  is  true  the  rule  of  the  common  law 
that  penal  statutes  are  to  be  strictly  con- 
strued has  been  abrogated  by  the  Code,  which 
provides  that  "all  its  provisions  are  to  be 
construed  according  to  the  fair  import  of  their 
terms,  with  a  view  to  effect  its  object  and  to 
promote  justice,"  it  is  also  true  that  the  de- 
defendant  is  entitled  to  the  benefit  of  every 
reasonable  doubt,  whether  it  arises  out  of  a 
question  of  fact,  or  as  to  the  true  interpreta- 
tion of  words,  or  the  construction  of  lan- 
guage used  in  a  statute,  and  we  think  the 
least  that  can  be  admitted  fairly  by  those  who 
claim  the  application  of  section  1205  to  judg- 
ments of  this  kind  is  that  the  intention  of  the 
legislature  to  make  it  applicable  to  such  cases 
is  not  cleiirly  and  with  certainty  expressed 
in  the  language  used.  The  construction  we 
place  upon  it  brings  it  in  harmony  with  other 
provisions  of  the  same  title  which  prescribe 
the  manner  in  which  penal  judgments  shall 
be  executed,  and  is  consistent  with  the  "fair 
import  of  its  terms"  and  the  object  of  the 
Code.  The  legislature  fixes  in  all  cases  the 
maximum  term,  and  in  some  cases  the  mini- 
mum term  of  imprisonment  to  be  imposed 
by  the  court,  and  never  intended,  we  think, 
to  authorize  the  court,  under  the  guise  of  a 
fine,  and  the  collection  thereof,  to  extend  the 
maximum  term  of  imprisonment,  as  was 
done  in  this  case,  to  a  term  several  times 
greater  than  the  term  fixed  by  the  statute. 
Of  course  the  legislature  might,  if  it  saw  fit 
to  do  so,  provide  for  the  collection  by  Impris- 
onment of  all  fines,  whether  the  judgment  be 
one  of  fine  alone,  or  one  of  both  fine  and  im- 
prisonment. But  has  the  legislature  so  pro- 
vided ?  We  think  it  has  not,  and  unless  it 
has  clearly  conferred  upon  the  court  authori- 
ty therefer  it  is  our  duty  to  hold  that  the  ad- 
ditional penalty  cannot  be  Imposed,  and  that 
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the  Judgment  to  that  extent  is  void.  It  ia  or- 
dered that  the  petitioners  be  discharged  from 
custody. 

We  concur :   McF  ablamd,  J. ;  Wobkb,  J. ; 
Sharfstkim,  J. ;  Fox,  J. 

I  dissent:    Bbattt,  G.  J. 


In  n  Ooixnrs.    (So.  90,853.) 

(Suprtme  Court  of  Callfomia,    March  7, 1890.) 

In  chambers.    On  habeas  corpus. 
Spencer  &  McEnemey,  for  peUUonor.    Oeo.  A. 
Johnson,  Atty.  Gen.,  for  the  People. 

BaATTT,  C.  J.  The  petitioner  was  convicted  in 
the  superior  court  oi  Ban  Frandisco  of  "assault 
with  a  deadly  weapon, "  and  sentenced  to  be  Im- 
prisoned one  year  in  the  county  jail,  and  also  to 
pay  a  fine  of  t860,  or,  in  default  of  such  paj'ment, 
to  be  further  imprisoned  until  the  fine  should  be 
satisfied  at  the  rate  of  a  dollar  a  day.  He  has  been 
imprisoned  a  full  year,  and  was,  at  the  date  of  the 
issuance  of  the  writ,  detained  in  salisf  action  of  the 
unpaid  fine.  Under  the  authority  of  In  re  Rosen- 
heun,  ante,  872,  (just  decided  by  the  court,)  I  am 
bound  to  order  his  discharge,  notwithstanding  my 
dissent  from  the  preyailing  opinion  in  that  case. 
Ordered  that  tlie  prisoner  m  alscharged. 


(83  Cal.  1S3) 

Dk  Noon  o.  Morrison  et  al.  {No.  13,435.) 
(Su/preme  Court  of  California.  Keb.  83, 1890.) 
Mntnro  Claims— AinrniJ.  Bxpbnditurss. 
Act  Cong.  1873  (Rev.  St.  U.  a  {  2824)  pro- 
vides that,  on  each  mining  claim  thereafter  located, 
there  shall  be  annually  expended  in  labor  or  im- 
provement SlOO,  but  where  such  claims  are  "held 
in  common  "  the  expenditure  may  be  made  upon  any 
one  claim.  In  an  action  to  recover  possession  of  a 
mine,  plaintiff  proved  location  and  transfer  of  the 
claim  to  herself,  and  performance  of  the  requisite 
assessment  work  down  tol888.  She  proved  that  she 
was  in  possession  of,  and  had  made  improvements 
on,  an  adjoining  mine,  in  1888,  amounting  to  1806. 
Her  title  to  this  adjoining  mine  was  not  questioned. 
Held,  that  under  Code  Civil  Free.  CaL  { 1903,snbd8. 
11,  13,  making  proof  of  possession  and  improve- 
ment presumptive  of  ownership,  plaintiff  showed 
that  the  two  claims  were  held  in  common. 

Department  1.  Appeal  from  superior 
court,  Nevada  county;  J.  M.  Wallino, 
Judge. 

Thomas  8.  Ford,  for  appellants.  Fred 
Searla  and  Cross  <£  Denson,  lor  respondent. 

Fox,  J.  Action  to  recover  the  possession  of 
the  Gordon  placer  mine,  in  Nevada  county. 
Trial  by  Jury.  Yerdict-and  judgment  for 
plaintiff.  Motion  for  new  trial  m^e  and  de- 
nied, and  defendants  appeal  from  both  the 
judgment  and  order. 

One  of  the  grounds  of  motion  for  new  trial 
was  that  th-s  evidence  was  insufficient  to  jus- 
tify the  verdict.  This  point  is  incidentally 
discussed  on  the  appeal,  but  it  is  ditBcult  to 
determine  whether  appellants  still  rely  upon 
that  ground  or  not.  We  have,  however,  ex- 
amined the  evidence,  and  Qnd  that  there  is 
some  evidence  to  support  the  verdict  upon 
every  issue  of  fact  involved  in  the  case.  Un- 
der the  well-established  rule  of  this  court,  the 
verdict  will  not,  therefore,  be  disturbed  on 
that  ground. 


Defendants  claim  the  mining  ground  undet 
a  relocation,  authorized,  as  they  claim,  by  a 
failure  of  plaintiff  to  do  the  required  assess- 
ment work  for  the  year  1888.  No  work  was 
done  within  the  lines  of  the  Gordon  claim  in 
that  year;  but  the  plaintiff  claimed  to  l>e  the 
owner,  and  yras  in  possession,  of  two  or  more 
adjoiningmining  claims,  of  which  the  Gordon 
was  one.  Of  this  claim  she  proved  regular 
location  and  transfer  to  herself,  and  perform- 
ance of  the  requisite  assessment  work  down 
to  and  including  the  year  1887,  and  also  that 
the  S500  of  work  necessary  to  procure  a  pat- 
ent for  the  Gordon  claim  liad  been  dune  prior 
to  1888.  She  also  claimed  to  be  the  owner, 
and  was  In  possession,  of  the  Morion  placer 
mining  claim, — a  claim  adjoining  the  Gordon 
on  the  east.  In  1888,  she  expended  $306  in 
running  a  tunnel  on  the  Morton  claim  in  close 
proximity  to  the  line  of  the  Gordon.  It  was 
claimed  that  this  tunnel  was  run  for  the  ben- 
efit of  both  mines,  and  proved  that  it  would 
tend  to  develop  both.  Defendants,  however, 
claim  that,  at  the  time  the  work  was  done,  its 
purpose  was  to  complete  the  work  necessary 
to  entitle  the  plaintiff  to  a  patent  of  the  Mor- 
ton, and  not  for  the  benefit  of  tlie  Gordon,  in 
any  sense.  That  is  a  question  of  fact  sub- 
.mitted  to  the  jury,  and  their  verdict  upon 
that  question  will  not-  be  disturbed.  As  a 
matter  of  law,  the  plaintiff  had  the  right  to 
do  the  work  necessary  for  the  protection  of 
both  claims  on  one  of  them;  both  being  held 
by  her  in  common.  This  question  seems  to 
be  settleii  by  the  decision  of  the  supreme  court 
of  the  United  States  in  Smelting  Co.  v.  Kemp, 
104  U.  S.  654, 655,  where  the  court,  speaking 
through  Justice  Field,  says:  "The  statute  of 
1872  provides  that,  on  each  claim  subsequent- 
ly located,  until  a  patent  is  issued  for  it,  there 
shall  be  annually  expended,  in  labor  or  im- 
provements, $100,  and  ou  claims  previously 
located  an  annual  expenditure  of  $10  for  each 
100  feet  in  length  along  the  vein;  but, where 
such  claims  are 'held  in  common,'  the  ex- 
penditure may  be  made  upon  any  one  claim. 
*  *  *  Labor  and  improvements,  within 
the  meaning  of  the  statute,  are  deemed  to 
have  been  had  on  a  mining  claim,  whether  it 
consists  of  one  location  or  several,  when  the 
labor  is  performed,  or  the  improvements  are 
made,  for  its  development, — that  is,  to  facili- 
tate the  extraction  of  the  metals  it  may  con- 
tain,— though  in  fact  such  labor  and  improve- 
ments may  be  on  ground  which  originally 
constituted  only  one  of  the  locations,  as  in 
sinking  a  shaft,  or  be  at  a  distance  from  the 
claim  itself,  as  where  the  labor  is  performed 
for  the  turning  of  a  streamr  or  the  introduc- 
tion of  water,  or  where  the  improvement  con- 
sists in  the  construction  of  a  Hume  to  carry 
off  the  dihris  or  waste  material." 

But  appellants  claim  that  plaintiff  is  not 
entitled  to  have  part  of  the  expenditure  made 
on  the  Morton  in  1888  credited  to  the  assess- 
ment work  of  the  Gordon,  for  the  reason  that 
she  did  not  prove  that  she  was  the  owner  of 
the  Morton,  and  consequently  there  was  s 
failure  of  proof  to  show  that  the  two  claims 
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were  "heW  In  common."  It  is  true  that 
plaintiff  did  not  attempt  to  prove  the  location 
and  record  title  of  the  Morton  claim.  She 
was  not  called  upon  to  do  it.  Her  title  to 
that  claim  was  not  in  dispute.  She  did 
prove  actual  possession  and  improvement  of 
the  same.  From  that  the  law  presumes  tliat 
she  was  the  owner.  Code  Civil  Proc.  8  1963, 
subds.  11, 12.  Such,  also,  has  been  the  uni- 
form rilling  uf  this  court  in  a  line  of  decisions 
running  tlirough  and  found  in  nearly  every 
volume  of  tlie  reports,  from  the  fourth  to  the 
present  time.  That  presumption,  of  course, 
may  be  rebulted.  in  a  proper  case;  but  in  this 
Ciise  there  was  no  attempt  to  rebut  this  pre- 
sumption of  law.  The  case  of  Jackson  v. 
Roby,  109  U.  S.  444, 3  Sup.  Ct.  Rep.  301,  cited 
by  appellant,  is  not  in  point.  There  it  was 
shown  and  held  that  the  particular  work 
claimed  as  development  was  not  such,  and 
was  not  of  a  character  to  develop  the  claim. 
None  of  the  other  cases  cited  by  appellant  are 
in  conflict  with  the  conclusion  here  reached. 
It  is  also  insisted  by  appellants  that  the 
court  erred  in  refusing  to  give  the  fifth  in- 
struction asked  by  defendants.  That  instruc- 
tion was  to  the  effect  that,  even  if  plaintiff 
had  expended  $500  in  work  on  the  Gordon 
claim  prior  to  1888,  siie  was  not  thereby  ex- 
cused from  the  necessity  of  doing  the  $100 
of  assessment  work  in  1888,  to  prevent  tlie 
claim  from  being  subject  to  relocation.  It 
was  not  error  to  refuse  this  instruction,  for 
the  reason  tliat  the  court  had  already  in- 
structed the  jury,  (1)  of  its  own  motion,  that, 
under  the  laws  of  congress,  the  party  holding 
the  <i]aim  must  make  an  annual  expenditure 
of  f  100  on  each  claim ;  and,  "*  *  *  if 
you  sliall  find  that  the  plaintiff  did  not  make 
the  expenditures  on  the  Gordon  claim  in  1888, 
your  verdict  will  necessarily  be  for  the  de- 
fendants in  this  case;"  (2)  at  the  request  of 
defendants:  "On  each  claim  located  since 
May  10,  1872,  not  less  than  $100  worth  of  la- 
bor must  be  performed,  or  improvements 
made,  each  year;  and  upon  failure  to  do  so 
the  claim  is  open  to  relocation  in  tlie  same 
manner  as  if  no  location  was  ever  made." 
Either  of  these  instructions  was  less  confus- 
ing, and  more  favorable  to  defendants,  than 
the  one  refused.  Judgment  and  order  af- 
firmed. ' 

We  concur:    Patkrson,  J.;  Works,  J. 


(82  Cal.  ESS) 

DuBOiN  «.  MoNallt  et  ■al.    (No.  13,135.) 
{Supreme  Court  of  California.    March  1, 1890.) 

Appeal — Reheakino. 

tTnder  Const.  Cal.  art.  6,  i  2,  which  provides 
that,  after  a  Judgment  in  a  cause  has  been  pro- 
Doaoced  by  a  department  of  the  supreme  court, 
an  order  for  rehearing  before  the  court  in  bank 
**  most  be  made  within  80  da^s  after  such  judg- 
ment," a  petitioD  for  rehearing  which  does  not 
reach  the  court  in  bank  until  81  days  after  judg- 
ment has  been  pronounced  by  the  department 
will  be  denied,  though  the  petition  was  filed  in  the 
department  within  we  80  days. 


In  bank.  On  petition  for  rehearing.  See 
ante,  133. 

Action  by  plaintiff,  Durgin,  against  de- 
fendants, Neal,  McNally,  and  Young,  for  in- 
jury to  plaintiff's  merctiandise  caused  by  de- 
fendants' alleged  negligence  in  flooding  a 
cellar  wherein  tlie  same  were  stored.  The 
case  was  di.smissed  as  against  Neal,  but  a 
judgment  was  obtained  against  the  other  two 
defendants.  They  appealed,  and  the  judg- 
ment was  reversed.  Const.  Cal.  art.  6,  §2, 
provides :  "The  chief  justice  shall  apportion 
the  business  to  the  departments,  and  may,  in 
his  discretion,  order  any  cause  pending  be- 
fore the  court  to  be  heard  and  decided  by 
the  court  in  bank.  The  order  may  be  made 
before  or  after  judgment  pronounced  byade- 
(lartment:  but  where  a  cause  has  been  allot- 
ted to  one  of  the  departments,  and  a  judgment 
pronounced  thereon,  the  order  must  be  made 
within  30  days  after  such  judgment." 

Beatty,  C.  J.  The  petition  for  a  rehear- 
in  this  case  must  be  denied,  irrespective  of 
its  merits,  for  the  rexson  that,  although  filed 
in  Los  Angeles  before  the  expiration  of  the  30 
days  after  the  judgment  of  the  department 
was  pronounced,  it  did  not  reach  the  hands  of 
the  court  until  one  day  after  the  expiration 
of  the  30  days  within  which  the  order  for 
a  rehearing  in  bank  must  be  made,  if  made 
at  all.    Const,  art.  6,  g  2. 


(83  Cal.  ISS) 

In  re  Bowman.    (No.  13)393.) 
{Supreme  Cmcrt  of  California.    Feb.  28, 1890.) 
Insolvency — Exemptions. 
W^ere  a  petitioner  in  insolvency  claims  cer- 
tain posts  as  ejcempt  as  fire-wood,  in  good  faith, 
the  fact  that  he  thereafter  sells  them,  their  value 
being  small,  is  no  ground  for  reversing  an  order 
of  discharge. 

Department  1.  Appeal  from  superior 
court.  Nevada  county;  J.  M.  Walijko, 
Judge. 

W.  P.  Sowden  and  G.  D.  Buckley,  for  ap- 
pellants.   P.  F,  Simonds,  for  respondent. 

Patebson,  J.  This  is  an  appeal  by  cer- 
tain creditors  of  the  insolvent  debtor,  Bow- 
man, from  a  judgment  granting  him  a  dis> 
charge  in  insolvency,  and  from  an  order  de- 
nying their  motion  for  a  new  trial  of  the  is- 
sues raised  by  their  opposition  to  his  petition 
for  a  discharge.  The  first  point  made  by  ap- 
pellants is  that  the  petitioner  falsely  claimed 
that  he  was  a  teamster,  and  thereby  secured 
property  to  which  he  was  not  entitled,  he  be- 
ing at  the  time  the  petition  was  filed  a  black* 
smith.  The  petition  alleges  that  petition- 
er had,  "  since  the  1st  day  of  January, 
1885,  been  engaged  in  tiie  business  of  team- 
ing," and  the  opposition  filed  by  the  cred- 
itors admitted  that  be  was  a  teamster.  At 
the  trial  counsel  for  the  creditors  proposed  to 
amend  the  opposition  so  as  to  aver  that  Bow- 
man was  a  blacksmith,  and  counsel  for  insolv- 
ent stated  he  had  no  objections  to  such 
&a  amendment;    but  no  such  amendment 
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was  made.  It  is  unnecessary,  therefore,  to 
review  the  evidence  beaifng  upon  the  ques- 
tion whetlter  Bowman  was  a  teamster  or  a 
blacksmitli.  A  finding  of  the  court  was  un- 
necessary, because  not  within  the  issues.  It 
is  claimed,  also,  that  Bowman  fraudulently 
claimed  certain  property  as  exempt  which 
was  not  exempt;  that  he  did  not  include  in 
his  schedule  141  posts,  1  wagon-sheet,  and  a 
pair  of  G-horse  lines.  The  court  found  that 
the  posts  referred  to  were  a  part  of  his  Ore- 
wood,  actually  provided  for  his  family  use, 
and  that  the  assignee  never  claimed  them  as 
part  of  the  assets.  The  evidence  shows 
that  tbey^had  been  put  in  his  wood-shed  "  as 
a  part  of  his  flre-wood,  actually  provided  for 
family  use,  prior  to  liis  contemplating  be- 
coming insolvent;  that  the  sheriff,  upon  tak- 
ing possession  of  insolvent's  property,  al- 
lowed him  to  keep  said  wagon-aheet  and  6- 
borse  lines  and  firewood  as  property  exempt 
from  execution.  AH  of  said  property  was 
included  in  his  petition,  schedule,  and  inven- 
tory, as  property  exempt  from  execution." 
After  he  filed  his  petition,  Bowman  sold  the 
posts  for  $9.87.  It  is  not  shown  whether  he 
turned  the  proceeds  over  to  the  assignee;  but, 
assuming  that  he  did  not,  the  property  hav- 
ing been  claimed  In  good  faith  as  exempt, 
there  being  no  fraudulent  intent  or  conceal- 
ment, and  the  value  of  the  property  being 
small,  the  order  should  not  be  reversed. 
Smith  v.  His  Creditors.  59  Cal.  268.  The  in- 
solvent, being  a  teamster,  was  entitled  tuthe 
wagon-sheet  and  lines  as  property  exempt. 
The  evidence  showed  that  the  "  6-horse  lines 
were  useful  and  convenient  to  use  with  two 
horses,"  and  there  is  nothing  to  show  that 
Bowman  had  other  lines  or  another  wagon- 
sheet.  The  findings  of  the  court  on  every 
issue  were  in  favor  of  the  petitioner,  and  it 
is  sufficient  to  say,  without  reviewing  the 
evidence  in  detail,  that  they  are  all  support- 
ed by  material  and  competent  evidence.  Judg- 
ment and  order  atfivmed. 

We  concur:    Fox,  J. ;  Works,  J. 


(83  Cal.  MO) 

Mechanics'  Building  &  Loan  Associa- 
tion o.  KiNu.     (No.  13,449.) 

^Supreme  Court  of  California.    March  12, 1890.) 

HoMESTBAD— Liens  os— Claims  aoaisst  Dece- 
dents. 
1.  Civil  Code  CaL  S 1265,  provides  that,  if  the 
selection  of  a  homestead  was  made  by  a  married 
persOQ  from  the  community  property,  the  land,  on 
the  death  of  either  spouse,  vests  in  the  survivor, 
subject  to  no  other  liability  than  such  as  exists,  or 
has  been  created,  under  the  provisions  of  the  title 
on  "Homesteads."  Code  Civil  Proo.  J  1474,  pro- 
vides that,  if  the  homestead  was  selected  from  the 
community  property,  it  vests,  on  the  death  of  the 
husband  or  wife,  absolutely  in  the  survivor,  and 
subject  to  no  debt  or  liability  contracted  by  the 
husband  and  wife,  or  either  of  them,  previous  to, 
or  at  the  time  of,  the  death  of  such  busbaud  or  wife, 
except  as  provided  In  the  title  on  "Homesteads. " 
Held,  that  land  owned  by  a  husband  and  wife  as 
community  property,  and  which  had  been  laid  off 
to  them  as  a  homestead,  vested  on  the  death  of  the 
husband  in  the  wife,  not  merely  as  community 


property,  but  as  still  retaining  its  character  of  a 
homestead,  and  that  it  was  protected  to  the  wife 
in  the  same  manner  that  it  bad  been  to  the  family 
before  the  death  of  the  husband. 

a.  Under  Code  Civil  Proo.  Cal.  {  1476,  which 
requires  all  claims  secured  by  Uensorincambranoes 
on  the  homestead  of  a  person  deceased  to  be  pre- 
sented and  allowed  as  prescribed  for  other  claims 
against  the  estate,  a  mortgage  executed  by  a  bus- 
band  and  wife  on  a  homestead  owned  by  them  as 
community  property  cannot  be  foreclosed  after  the 
death  of  the  husband  without  presenting  the  claim 
for  allowance  against  the  estate  of  the  decedent 
within  the  time  prescribed  by  law. 

8.  Code  Civil  Proc.  CaL  {  1500,  provides  that 
"an  action  may  be  brought  by  any  holder  of  a  mort- 
gage or  lien,  to  enforce  the  same  against  the  prop- 
erty of  the  estate  subject  thereto,  where  all  re- 
course against  any  other  property  of  the  estate  is 
expressly  waived  in  the  complaint. "  Section  141S 
provides  that,  "if  there  be  subsisting  liens  or  in- 
cumbrances on  the  homestead,  the  claims  secured 
thereby  must  be  presented  and  allowed  as  other 
claims  against  the  estate. "  Held,  that  section  1475 
relates  only  to  mortgages  on  homesteads,  and  does 
not  affect  liens  on  other  property,  and  that  a  lien 
on  buildingand  loan  stock  may  be  foreclosed  though 
the  claim  was  not  presented  against  the  estate  of 
the  deceased  mortgagor  within  the  time  prescribed 
by  law  for  the  presentation  of  claims. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  cou  rt,  Sacramento  coun- 
ty; John  W.  Abmstkono,  Judge. 

Action  by  the  Mechanics'  Building  &  Loan 
Association  agiiinst  Josephine  M.  King  to 
foreclose  a  mortgage.  Civil  Code  Cal.  §  1265. 
provides  that,  if  the  selection  of  a  homestead 
WHS  made  by  a  married  person  from  the  com- 
munity property,  the  land,  on  the  death  of 
either  of  the  spouses,  vests  in  the  survivor, 
subject  to  no  other  liKbility  than  sach  as  ex- 
ists, or  has  been  created,  under  the  provisions 
of  the  title  on  "Homesteads."  Code  Civil 
Proc.  §  1474,  provides  that,  if  the  homestead 
was  selected  from  tlie  community  property,  it 
vests,  on  the  death  of  tlie  husband  or  wife, 
absolutely  in  the  survivor,  and  subject  to  no 
debt  or  liability  contracted  by  the  husband 
and  wife,  or  either  of  thena,  previous  to  or  at 
the  time  of  the  death  of  such  husband  or  wife, 
except  as  provided  in  the  title  on  "Home- 
steads. " 

D.  E.  Alexander,  tor  appellant.  Qrove  L. 
Johnson,  and  Albert  M.  Johnson,  for  respond- 
ent. 

Belcher.  C.  C.  The  plaintifF,  a  corpora- 
tion, commenced  this  action  on  the  24tli  day 
of  Octot>er,  1888,  against  Josephine  M.  King, 
in  her  individual  capacity,  and  as  executrix 
of  the  last  will  and  testament  of  Manuel  .1. 
King,  to  foreclose  a  mortgage  on  certain  real 
property,  and  a  lien  on  five  shares  of  plain- 
tiff's capital  stock.  The  court  below  rt^f  used 
to  grant  a  decree  of  foreclosure,  and  the  plain- 
tiff appealed.  The  case  comes  here  on  the 
judgment  roll. 

The  facts  found  by  the  court  are,  in  sub- 
stance, as  follows:  In  March,  1877,  Manuel 
J.  King  and  Josephine  M.  King  were  husband 
and  wife.  They  owned  and  resided  upon 
certain  community  property,  and  on  the  14th 
day  of  that  month  jointly  executed,  acknovkl- 
edged.  and  filed  a  declaration  of  hoiueateail 
thereon.    From  that  time  until  the  death  of 
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tlie  husband  tlie  premises  continued  to  be 
their  homestead.  On  the  2d  day  of  February, 
1885,  they  made  their  joint  promissory  note 
to  the  plaintiff  for  91,000,  p<iyable  two  years 
after  date;  and,  to  secure  payment  of  the 
note,  they  on  the  satue  day  executed  to  the 
plaintiff  a  mortgage  on  their  homestead  prop- 
erty. At  that  time  they  were  subscribers  to 
and  owned  Ave  shares  of  the  plaintiff's  capital 
stoclc,  and  this  stock  they  also  pledged  to 
plaintiff  as  further  security  for  the  payment 
of  their  note.  The  stock  pledged  was  to  be 
paid  for  in  installments  of  $1  per  share  per 
month;  and  the  plaintiff's  by-laws  provided 
"that,  if  any  stockholder  shall  neglect  or  re- 
fuse to  pay  his  monthly  installments  of  inter- 
est, he  shall  pay  a  fine  of  5  per  cent,  per 
month  upon  the  amount  of  the  delinquency." 
At  the  time  of  the  trial,  installments  upon 
the  slock  amounting  to  ^180  had  been  paid, 
and  there  were  unpaid  installments  amount- 
ing, with  the  fines  for  delinquency,  to  $167.45. 
In  December,  1885.  Manuel  .1.  King  died, 
leaving  a  will,  which  was  thereafter  admitted 
to  probate.  Josephine  M.  King  was  duly  ap- 
pointed the  executrix  of  the  will,  and  gave 
due  and  legal  notice  to  the  creditors  of  the 
decedent  to  present  their  clnima  against  the 
estate  to  her  as  such  executrix.  The  claim 
on  which  this  action  is  based  was  never  pre- 
sented to  the  executrix  for  allowance  or  rejec- 
tion, and  the  time  allowed  by  law  for  such 
presentation  had  expired  when  the  action  was 
commenced.  On  the  4th  day  of  May,  1888, 
the  property  described  in  the  declarntion  of 
homestead  and  mortgage  was  by  the  court 
set  apart  for  the  use  of  the  family  of  the  de- 
ceased; and  on  the  8th  day  of  October  follow- 
ing, the  estate  was  settled,  and  the  whole 
thereof  was  distributed  to  the  said  executrix, 
in  trust  for  herself  and  children,  according  to 
the  terms  of  the  will,  but  no  order  was  ever 
made  or  entered  fortnally  discharging  the  ex- 
ecutrix. From  these  facts  the  court  concluded 
that  the  $180  paid  as  installments  upon  the 
stock  should  be  treated  as  a  payment  upon 
the  principal  of  the  note  in  suit;  and  the 
sum  WHS  so  credited,  without  any  judg- 
ment or  order  for  the  sale  or  other  disposition 
of  the  stock.  The  court  also  concluded  that, 
by  reason  of  the  failure  of  the  plaintiff  to 
present  its  claim  against  the  estate  of  dece- 
dent, its  mortgage  lien  was  extinguished,  and 
it  was  entitled  only  to  a  personal  judgment 
against  the  respondent,  which  was  according- 
ly entered.  The  appellant  contends  that  it 
was  entitled  to  a  decree  foreclosing  its  mort- 
gage on  the  real  property,  and  its  lien  on  the 
personal  property,  and  that  the  court  erred 
in  refusing  to  grant  the  relief  sought. 

1.  It  is  true,  as  claimed,  tliat  the  title  to 
the  mortgaged  premises  vested  absolutely  in 
the  respondent  on  the  death  of  her  husband. 
But,  as  said  in  Be  Ackerman,  80  Cal.  209,  22 
Pac.  Kep.  141,  "so  much  of  it  as  was  at  the 
time  impressed  with  the  character  of  home- 
stead went  to  the  survivor,  not  merely  as 
community  property,  but  as  a  homestead, 
subject  to  DO  other  liability  than  such  as  ex- 


isted, or  bad  been  created,  under  the  provis- 
ions of  the  title  on  homesteads.  Civil  Code, 
§  1265.  It  was  protected  to  the  survivor  of 
the  family  in  the  same  manner  that  it  bad 
been  to  the  whole  family,  and  was  still  a 
homestead.  See,  also.  Code  Civil  Proc.  §g 
1474, 1475.  The  death  of  one  of  the  spouses 
did  not  alter  in  any  way  the  estate,  or  char- 
acter of  the  homestead. "  In  Camp  v.  Grider, 
62  Cal.  20,  where  a  husband  died,  leaving  a 
homestead  incumbered  by  a  mortgage  which 
was  executed  by  himself  and  wife,  it  was 
held  that  the  mortgage  could  not  be  fore- 
closed unless  the  claim  was  presented  for  al- 
lowance against  the  estate  of  the  decedent. 
The  result  was  reached  by  reading  together 
sections  1475  and  1500  of  the  Code  of  Civil 
Procedure.  And  in  Bollinger  v.  Manning, 
79  Cal.  7,  21  Pac.  Bep.  375,  this  decision  was 
approved  and  followed.  In  Camp  v.  Grider 
the  note  was  not  signed  by  the  wife;  but,  it 
it  had  Been,  we  think  the  result  would  have 
been  the  same.  The  court  said:  "The  pur- 
pose of  the  legislature  in  providing,  by  sec- 
tion 1475,  that,  if  there  be  subsisting  liens 
or  incnmbrances  on  the  homestead,  the  claims 
secured  thereby  must  be  presented  and  al- 
lowed as  other  claims  against  the  estate,  was 
undoubtedly  to  preserve  the  homestead,  if 
possible."  And  in  Bollinger  v.  Manning, 
where  it  was  claimed  that  section  1475  was 
hot  applicable  to  the  case,  because  there  were 
no  assets,  other  than  the  mortgaged  premises, 
out  of  which  the  note  and  mortgage  could  be 
paid,  it  was  held  that  the  section  did  apply, 
and,  there  having  been  no  presentation,  that 
the  mortgage  could  not  be  foreclosed.  The 
court  said:  "The  provision  of  the  section  is 
general,  that  claims  secured  by  liens  or  incum- 
brances on  the  homestead,  selected  and  re- 
corded prior  to  the  death  of  the  decedent, 
must  be  presented  and  allowed  as  other  claims 
against  the  estate.  *  *  *  As  well  might 
any  mortgagee  claim,  under  section  1500, 
that  he  could  maintain  his  action  without 
presenting  his  claim,  and  without  waiving 
all  recourse  against  the  other  property  of  the 
estate,  if  he  could  show  that  there  was  no 
other  property  belonging  to  the  estate."  As 
the  plaintiff's  claim  was  not  presented,  the 
court  was  right,  we  think,  in  holding  that  it 
was  not  entitled  to  a  decree  foreclosing  its 
mortgage. 

2.  As  to  the  five  shares  of  stock,  section 
1500,  CodeCivIl  Proa,  provides  that  "an action 
may  be  brought  by  any  holder  of  a  mortgage 
or  lien,  to  enforce  the  same,  against  the  prop- 
erty of  the  estate  subject  thereto,  where  idl 
recourse  against  any  other  property  of  the  es- 
tate is  expressly  waived  in  the  complaint." 
The  plaintiff  had  a  valid  lien  on  the  stock, 
and  made  the  waiver  required.  Section  1475, 
Id.,  and  the  rule  declared  in  Camp  v.  Grider, 
relate  only  to  mortgages  on  homesteads,  and 
do  not  affect  mortgages  or  liens  on  other 
property.  Under  these  circumstances,  we  are 
unable  to  see  why  the  plaintiff  was  not  enti- 
tled to  have  its  lien  foreclosed,  and  the  stock 
sold.    It  may  be  that  it  would  suffer  no 
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great  detriment  from  the  coarse  adopted  by 
the  court  below.  Still,  we  think  it  was  enti- 
tled to  claim  and  insist,  as  it  does  now,  upun 
its  legal  rights.  We  therefore  advise  that 
the  judgment  be  reversed,  and  the  cause  re- 
manded, with  directions  to  enter  judgment 
against  the  defendant  for  the  amount  due  on 
the  note,  without  crediting  thereon  the  $180, 
and  a  decree  foreclosing  the  plaintiff's  lien 
on  the  five  shares  of  stock,  and  directing  a 
sale  thereof,  and  the  application  of  the  net 
proceeds  arising  from  such  sale  in  payment 
of  the  said  judgment. 

We  concur:    Hatne,  C;  Gibson,  0. 

^£B  Curiam.  For  the  reasons  given  in  the 
foregoing  opinion  the  judgment  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  judgment  against  the  defendant  for 
the  amount  due  on  the  note,  without  credit- 
ing thereon  the  $180,  and  a  decree  foreclos- 
ing the  plaintilf's  lien  on  the  five  shares  of 
stock,  and  directing  a  sale  thereof,  and  the 
application  of  the  net  proceeds  arising  from 
such  sale  in  payment  of  the  said  judgment. 


(83  Cal.  463) 

People  ex  rel.  TBAVEns  v.  Freese.    (No. 

13,433.) 
(Supreme  Court  of  California.  March  SO,  1890.) 
Rbmovai.  of  Offioers. 
Fol.  Code  Cal.  S  868,  provides  for  the  ap- 
pointment of  pilot  commissioners  "by  the  governor, 
with  the  consent  of  the  senate. "  Section  369  pro- 
vides that  their  term  of  ofBce  shall  be  "during  the 
governor's  pleasure. "  BecUon  2440  provides  that 
these  commissioners  are  to  be  appointed  "by  the 
governor,  by  and  with  the  advice  of  the  senate. " 
And  section  2443  provides  that  they  shall  "hold  their 
offices  during  the  pleasure  of  the  power  appointing 
them,  not  exceeding  four  years  from  the  date  of 
their  commissions. "  Held,  that  a  commissioner 
cannot  be  removed  by  the  governor  without  the 
consent  of  the  senate.    Fox,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William 
T.  Wallach,  Judge. 

Geo.  A.  Johnson,  Atty.  Gen.,  Geo.  N.  Will- 
iams,  and  John  N.  E.  Wilson,  for  appellant. 
Stanly,  Utoney  &  Hayes,  for  respondent. 

McFarlamd,  J.  This  is  an  appeal  from 
a  judgment  of  the  superior  court  of  the  city 
and  county  of  San  Francisco  in  favor  of  re- 
spondent, in  a  proceeding  in  the  nature  of 
qxu>  toarranto,  which  was  instituted  to  test 
the  right  to  the  office  of  member  of  the  board 
of  pilot  commissioners  for  the  ports  of  San 
Francisco,  Mare  Island,  and  Benicia.  The 
respondent,  Freese,  was  appointed  to  said 
office  by  the  then  governor  of  the  state,  in 
January,  1887,  was  confirmed  by  the  senate, 
and,  having  duly  qualified,  entered  upon  the 
discharge  of  the  duties  of  the  otHce.  Between 
March  1,  1887,  and  March  18,  1889,  and 
while  tlie  legislature  was  in  session,  the  pres- 
ent governor  nominated  the  appellant  to  the 
senate  for  the  said  office,  but  the  senate  failed 
to  concur  in  the  said  nomination.  On  March 
18,  1889,  while  the  legislature  was  not  in  ses- 
mon,— and  it  has  not  been  in  session  since, — 


the  present  governor  attempt(>d  to  appoint  the 
appellant  to  the  ulBce,  and  issued  to  him  a 
commission  which  shows  that  he  was  appoint- 
ed "viae  A.  C.  Freese,  removed." 

If  the  question  presented  here  were  :in  open 
one,  it  might  fairly  be  said  to  be  a  debatable 
question.  The  provisions  of  the  Code  upon 
the  subject  are  conflicting,  and  it  is  some- 
what difficult  to  reconcile  them.  Whether 
the  occupant  of  the  office  holds  it  during  the 
pleasure  of  the  governor;  whether  the  gov- 
ernor, of  his  own  motion,  can  remove  him  at 
any  time  by  appointing  another  in  his  place; 
or  whether  he  can  so  appoint  and  remove 
only  with  the  consent  of  the  senate, — these 
are  questions  which  could  be  well  argued  on 
either  side  of  the  controversy.  Either  side 
could,  no  doubt,  be  strongly  stated.  But  we 
decline  to  again  enter  upun  the  discussion  of 
these  qnestions.  They  were  thoroughly  dis- 
cussed, and,  after  mature  consideration  and 
consultation,  were  determined  by  a  majority 
of  this  court  adversely  to  the  contention  of 
appellant  in  People  v.  Freese,  76  Cal.  683, 18 
Pac.  Bep.  812,  a  case  precisely  like  the  one 
at  bar.  We  see  no  good  reason  why  the  rule 
of  stare  decisis  should  not  govern  this  case;  ' 
and,  looking  ahead,  we  see  good  reasons  why 
it  should.  It  is  not  a  matter  of  much  im- 
portance who  should  temporarily  have  the 
office  struggled  for  here;  but  it  is  a  matter  of 
considerable  Importance,  in  order  to  avoid 
uncertainty  and  disorder  in  the  future,  that 
those  exercising  power  in  the  premises  may 
have  a  settled  rule  to  go  by.  We  therefore 
adhere  to  the  judgment  and  opinion  in  the 
said  case  of  People  v.  Freese.  The  judgment 
appealed  from  is  affirmed. 

We  concur:  Beattt,  C.  J.;  Faterson, 
J.;  Sbarpstein,  J.;  Thornton,  J. 

Fox,  J.  I  dissent.  I  do  not  think  there 
Is  any  substantial  conflict  in  the  provisions 
of  the  different  parts  of  the  Code  bearing 
upon  the  question.  But,  if  there  is,  the  leg- 
islature, in  the  Code  itself,  has  prescribed 
the  rule  by  which  such  conflict  must  be  set- 
tled, and  by  which  it  must  be  determined 
which  provision  must  prevail.  Pol.  Code. 
g§  4481-1483.  Acting  upon  that  rule,  the 
questions  stated  in  the  prevailing  opinion 
must  be  resolved  by  the  provisions  of  chapter 
3,  tit.  1,  pt.  3,  of  the  Political  Code.  The 
office  contended  for  here  is  one  of  those  in- 
cluded in  the  section  of  this  chapter  giving 
the  number  and  designation  of  the  civil  ex- 
ecutive officers  of-  the  state.  Se<-tion  343. 
Sections  368  and  869  are  also  a  part  of  the 
same  chapter.  The  former  provides  that  this 
officer  shall  be  "appointed  by  the  goyernor, 
with  the  consent  of  the  senate, "  and  the  lat- 
ter provides  that  his  term  of  office  shall  be 
"during  the  governor's  pleasure. "  The  pro- 
visions of  the  Code  which  are  claimed  to  be 
in  conflict  with  these  are  found  in  title  6  of 
this  part, — a  title  on  an  entirely  different  sub- 
ject-matter, and  into  which  it'was  not  neces- 
sary to  interject  anything  on  the  subject  of 
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the  appointment  or  tenure  of  these  offlcers. 
There  we  find,  in  section  2440,  that  these 
commissioners  aro  to  be  appointed  "by  the 
governor,  by  and  with  the  advice  of  the  sen- 
ate." and  in  section  2442,  that  they  shall 
"hold  their  oiHces  during  the  pleasure  of  the 
power  appointing  them,  not  exceeding  four 
years  from  the  date  of  their  commissions." 
While  there  is  a  slight  difTerence  In  phraseol- 
ogy, there  is  none  in  legal  efFect;  bat,  if 
there  was,  the  first,  and  not  the  last,  must 
prevail,  according  to  the  rule  prescribed  by 
the  Code  itself. 

I  fully  agree  that  it  is  more  important  that 
there  should  be  a  settled  and  established  rule 
for  the  guidance  of  those  exercising  the  pow- 
er of  appointment  and  removal  than  it  is  that 
the  office  should  for  the  time  being  be  award- 
ed to  any  particular  person.  But  it  eeems  to 
me  that  we  had  such  a  settled  and  established 
rule,  and  that  such  a  rule  was  for  the  first 
and  only  time  unsettled  by  the  decision  of 
this  court  in  the  case  of  People  v.  Freese,  76 
Cal.  633, 18  Pac.  Hep.  812,  now  cited  and  re- 
lied upon  as  stare  decisis.  Under  language 
more  favorable  to  the  contention  of  respond- 
ent than  that  used  in  either  of  the  provisions 
of  our  Code,  it  has  been  settled  in  the  United 
States  for  more  than  100  years,  by  both  legis- 
lative and  judicial  construction,  that  the  pow- 
er of  removal  was  vested  iu  the  executive 
alone.  See  Marshall's  Life  of  Washington, 
1%:  Sergeant's  Const.  Law,  372,  873;  Ex 
parte  Hennen.  13  Pet.  230;  U.  8.  v.  Avery, 
Deady,  204-215;  McElraft  v.  U.  8.,  12  Ct. 
€1.  201;  Com.  t.  Bussier,  5  Serg.  &  R.  451. 
In  this  state,  as  early  as  People  v.  Hill,  7  Cal. 
97,  it  was  held  tliat  the  power  to  remove  is 
incident  to  the  power  to  appoint,  and  that  the 
only  way  in  which  this  power  of  removal  can 
be  limited  is  by  first  fixing  the  duration  or 
term  of  oflice.  It  cannot  lie  questioned  that 
the  power  of  appointment  is  in  the  governor. 
The  senate  may  approve  or  not,  but  it  cannot 
appoint.  The  only  time  in  the  history  of  the 
state,  so  far  as  I  have  been  able  to  discover, 
where  the  power  of  tlie.  governor  to  remove 
an  appointee  of  the  executive,  even  though 
the  appointment  had  been  confirmed  by  the 
senate,  when  there  was  no  fixed  term  of  office, 
baa  been  questioned,  was  in  the  case  of  Peo- 
ple V.  Freese,  supra.  I  do  not,  therefore, 
think  that  we  ought  to  accept,  upon  the  prin- 
ciple of  stare  decisis,  a  decision  which  unset- 
tles a  rule  of  construction  and  of  practice,  in 
both  the  nation  and  the  state,  as  old  aa  the 
government  itself. 

I  am  not  unmindful  of  the  fact  that  several 
cases  are  cited  in  the  opinion  referred  to, 
claimed  to  be  in  support  of  the  rule  there  an- 
nounced; but  every  case  so  cited,  except  one, 
was  in  relation  to  an  office  to  which  there  was 
a  fixed  term  attached.  The  exception  was 
in  the  case  of  a  local  office,  where  it  was  held 
that  the  governor  had  never  been  vested  with 
power  to  appoint.  Not  one  of  them  is  a  case 
where  the  officer  held,  as  here,  "at  the  gov- 
ernor's pleasure,"  or  "at  the  pleasure  of  the 
appointing  power.". 


People  ex  rel.  Eldridoeb  v.  Bclser.   (So.  18,437.) 
ISuprcme  Court  of  CaUfwnia.    March  20, 1890.) 

In  bank.  Appeal  from  saperior  court,  city  and 
county  of  San  Francisco;  Willum  T.  W^ilace, 
Judge. 

Oeo.  A.  Johnson,  Atty.  Gen.,  and  Page  <t  Eells, 
for  appellant.  Stanly,  Stonet/  &  Hayes,  for  re- 
spondent. 

Per  Curiam.  On  the  anthority  of  People  t. 
Freese,  ante,  378,  (No.  18,433,)  this  day  decided,  it 
Is  ordered  that  the  judgment  appealed  from  in  this 
case  he,  and  the  same  is  hereby,  affirmed. 

Fox,  J.,  dissenting. 


(83  Cal.  322) 

Tn  re  Stevens'  Estatk.    (No.  13,381.) 

(.Supreme  Court  of  Calif  (ymia.    Feb.  38, 1890.) 

Gifts— EviDEKCK — Widow's  AiLOWANCE— Wiij.8 
— Omitted  Children — Adoption. 

1.  After  the  death  of  an  employe  of  a  railroad 
oompany,  the  latter  paid  money  to  the  widow  and 
exeoatriz  on  a  voucher  reading:  "To  Mrs.  A.  J. 
S.,  Dr.  ■  For  amount  allowed,  which  would  equal 
the  salary  of  the  late  A.  J.  S.  for  the  months  of, " 
etc,  and  indorsed:  "For  allowance."  Beld,  that 
the  money  did  not  belong  to  deceased's  estate,  but 
was  a  gift  to  bis  widow,  and  it  n  as  immaterial  that 
she  did  not  know  that  it  was  a  gift. 

2.  Code  Civil  Proc.  %  1461,  provides  that  the 
widow  of  a  decedent  Is  entitled  to  a  reasonable 
provision  for  her  support,  to  be  allowed  by  the  su- 
perior court  or  a  judge  thereof.  Section  963,  subd. 
3,  makes  the  order  of  allowance  appealable.  Held 
tiiat,  where  all  the  facts  are  before  the  court 
when  the  order  is  made,  it  is  final,  and,  no  appeal 
being  taken,  cannot  thereafter  be  changed  In 
amount. 

3.  The  fact  that  the  ^Idow  hired  out  rooms  in 
a  rented  house  in  which  she  lived,  does  not  show 
that  the  order  of  allowanoe  was  unreasonable. 

4.  Under  Civil  Code  Cat.  { 1307,  providing  that, 
"when  any  testator  omits  to  provide  in  his  will  for 
any  of  his  children,  •  •  •  unless  it  appears  that 
such  omission  was  intentional,  such  child  •  •  • 
must  have  the  same  share  in  the  estate  of  the  tes- 
tator as  if  he  had  died  intestate, "  the  declarations 
of  a  testator  are  not  admissible  to  sbow  that  his 
children  were  intentionally  omitted  from  his  wllL 
Garraud's  Case,  85  CaL  889,  followed. 

5.  Where  a  will  leaves  all  of  testator's  prop- 
erty to  his  wife,  with  a  request  that  she  invest  a 
certain  sum  for  a  designated  grandson,  and  does 
not  in  any  way  refer  to  or  mention  a  certain  child 
of  testator's,  ft  does  not  show  on  its  face  that 
the  omission  of  such  child  was  intentional. 

6.  As  the  legislature  has  full  power  over  the 
adoption  of  children.  Civil  Code  Cfal.  div.  1,  pt.  8, 
tit.  2,  c.  2,  authorizing  county  judges  to  perform  tlie 
ceremony  of  adoption,  is  not  an  unconstitutional 
interference  with  the  judicial  power. 

In  bank.  Appeal  from  superior  court,  Sac- 
ramento county. 

S.  C.  Denaon  and  C.  H.  Oatman,  for  ap- 
pellant. Catlin  A  Blanehard,  for  respondent. 

THOftNTOM.  J.  Appeal  by  executrix,  Lydia 
M.  Stevens,  from  a  judgment  settling  her 
accounts  as  executrix  of  the  above-named 
decedent.  The  appellant  is  the  widow  of  the 
testator.  The  testator  died  on  the  11th  of 
February,  1888,  and  she  was  appointed  and 
qualified  as  executrix  of  the  last  will  of  the 
testator  on  the  17th  of  March  following.  The 
testator  was  for  many  years  prior  to  his 
death  in  the  employment  of  the  Southern  Pa- 
citic  Company,  as  its  general  master  me- 
chanic, at  a  salary  of  $500  per  month.  He 
had  drawn  bis  salary  for  the  month  of  Jan- 
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uarj,  1888,  and  his  full  salary  for  the  month 
of  February  was  paid  in  tiie  usual  mode, 
without  any  deduction  on  account  of  his 
death,  on  the  11th  day  of  that  month.  On 
the  17th  of  June,  1888,  the  sum  of  01,000 
was  paid  Mrs.  Stevens  by  tlie  company.  On 
application  of  May  S.  Hubbard,  Mrs.  Stevens 
was  charged  with  this  sura  as  part  of  the  es- 
tate of  her  testator.  This  is  assigned  here 
as  error.  On  consideration  of  the  evidence, 
we  are  of  the  opinion  that  the  point  is  well 
taken.  It  was  paid  to  Mrs.  Stevens  on  a 
voucher,  of  which  the  following  is  a  copy: 
"Southern  Pacific  Company,  San  Francisco, 
June  7,  1888.  To  Mrs.  A.  J.  Stevens,  Dr.: 
For  amount  allowed  which  would  equal  the 
salary  of  the  late  A.  J.  Stevens,  Esq.,  for  the 
months  of  March  and  April,  1888,  two 
months,  at  $500,  $1,000.  San  Francisco, 
June  11,  1888.  Received  from  Southern  Jfa- 
eific  Company  $1,000  in  full  for  above  ac- 
count. [Signed]  Mrs.  A.  J.  Stevens." 
There  are  several  indorsemente  on  this  paper. 
Among  others,  these:  "Najne,  Mrs.  A.  J. 
Stevens."  "For  allowance."  The  language 
of  the  voucher  indicates  unmistakably  an  al-. 
lowance  by  the  company.  There  was  no  ob- 
ligation on  the  company  to  pay  it.  It  was 
clearly  a  gift  by  the  company.  The  allow- 
ance is  clearly  to  Mrs.  Stevens.  The  lan- 
guage used  is,  "To  Mrs.  A.  J.  Stevens,  Dr. ;" 
not  to  Mrs.  Stevens,  executrix,  or  as  execu- 
trix of  her  deceased  husband.  It  does  nut 
purport  to  be  for  salary.  The  amount  is 
fixed  by  the  salary  which  the  testator  would 
have  earned  had  his  services  continued  dur- 
ing the  mouths  named  in  the  voucher.  The 
salary  is  referred  to  for  the  sole  purpose  of 
fixing  the  amount.  We  see  notiiing  in  the 
other  evidence  changing  this  purport  of  the 
voucher.  It  is  all  consistent  with  the  fact 
that  the  allowance  or  gift  was  made  to  Mrs. 
Stevens  personally,  and  tliis  we  think  the 
evidence  clearly  shows.  It  was  intended  by 
the  company  as  a  grateful  recognition  of  the 
services  of  one  who  had  served  it  long  and 
faithfully,  to  whom  its  representatives  had 
no  doubt  been  strongly  attached,  and  was 
with  great  propriety  made  to  the  one  of  all 
the  world  who  most  felt  his  loss.  It  makes 
no  diSerence  that  Mrs.  Stevens  did  not  know 
whether  it  was  a  gift  to  her  or  not.  It  was 
all  the  more  gracefully  done  in  that  the  fact 
that  it  was  &  gift  was  veiled  from  her.  It 
was  made  to  her  in  the  mode  employed,  that 
she  might  feel  no  embarrassment  in  accept- 
ing it.  It  thus  sliocked  no  feeling  of  the  re- 
cipient, and  the  gift  was  enhanced  in  her  es- 
timation when  she  regarded  it  as  a  tribute  to 
the  worth  of  one  who  had  for  long  been  to 
her  the  cherished  object  of  honorable  pride 
and  devoted  affection.  The  intent  of  the 
donor  to  make  a  gift  to  Mrs.  Stevens  is  that 
the  most  to  be  regarded,  within  the  rule, 
ettjiis  est  dare,  ^tia  est  dUponere.  The  giver 
of  a  gift  has  the  right  to  regulate  its  dis- 
posal, (Broom,  Leg.  Max.  464;)  a  fortiori, 
's  he  a  right  to  designate  the  donee.  Of  the 
lit  of  the  donor  here,  we  think  there  can 


be  no  doubt.    We  think  the  court  erred  in 
charging  Mrs.  Stevens  wilh  tliis  sum. 

In  fixing  the  allowance  to  the  widow,  the 
sum  of  $200  a  month  for  12  months  was  des- 
ignated. It  appears  from  the  bill  of  excep- 
tions that  Mrs.  Stevens  lived  in  a  hired 
house,  for  which  she  paid  the  monthly  rent 
of  $55,  and  that  she  had,  during  the  period 
for  which  this  allowance  was  made,  rented 
out  rooms  in  the  bouse,  for  which  she  re- 
ceived the  sum  of  $800.  With  this  last  sum 
she  was  charged  as  executrix  by  the  court 
below.  It  is  urged  that  this  charge  was  er- 
roneous, and  we  are  of  that  opinion.  The 
widow  is  entitled  to  a  reasonable  provision 
for  her  sapport,  to  be  allowed  by  the  superi- 
or court  or  a  judge  thereof.  Code  Ci Vil  I'roc. 
§  1464.  In  making  this  allowance  the  court 
must  take  into  consideration  all  the  circum- 
stances bearing  upon  the  reasonableness  of 
the  amount  to  be  allowed.  No  doubt  this 
was  done  in  this  case.  The  court  is  not 
restricted  in  making  this  allowance  to  a  bare 
support  of  the  widow.  Regard  should  be 
had,  and  no  doubt  was  had,  to  the  mode  in 
which  she  lived  during  the  life-time  of  her 
husband.  Such  regard  should  be  had  in  a 
case  like  this,  when  it  appeared  without 
doubt  that  the  estate  was  amply  sufficient  to 
pay  the  amount  allowed.  We  say  no  doubt 
this  was  done  when  the  court  originally  de- 
termined what  the  allowance  should  be.  It 
appears,  further,  from  this  bill  of  exceptions, 
that  on  the  hearing  at  which  this  allowance 
was  made,  the  court,  among  other  things, 
heard  and  considered  evidence  to  tiie  effect 
that  the  rental  of  the  house  which  was  being 
paid  by  the  executrix  was  the  same  paid  by 
the  deceased  husband  in  his  life-time,  and 
that  the  rooms  were  rented  by  the  executrix 
during  the  time  she  was  receiving  this  al- 
lowance. The  court,  having  considered  all 
these  facts,  made  the  order  of  allowanoe. 
Why  should  not  this  order  be  held  final,  un- 
less facts,  not  disclosed  to  the  court  when  the 
order  was  made,  subsequently  are  brought  to 
the  attention  of  the  court?  The  order  is 
appealable,  (Code  Civil  Proc.  §  963,  subd. 
8,)  and  we  are  of  opinion  it  should  be  re- 
garded as.  final.  On  an  appeal  from  the  or- 
der of  allowance,  all  these  facts  could  have 
been  brought  to  the  attention  of  this  court, 
the  ruling  reviewed,  and  the  error,  if  any, 
corrected.  The  time  for  appeal  was  allowed 
to  pass,  and  under  such  circunistaoces  the 
power  of  the  court  over  its  order  is  at  an  end. 
Tlie  court  below  cannot  sit  as  an  appellate 
court  to  review  its  own  orders.  It  may  be 
that,  it  it  bad  appeared  that  the  court  below 
had  been  imposed  on  by  a  studied  with- 
holding of  material  facts  beariug  on  the  sub- 
ject-matter of  inquiry,  the  court  might  deal 
with  the  order,  and  change  it  so  as  to  make 
it  conformable  to  what  would  have  been  a 
fair  determination  on  the  facts  withheld  be- 
ing made  to  appear.  But  there  is  no  such 
case  before  us.  All  the  facta  on  wbii-h  the 
court  acted  were  before  it  when  it  first  acted. 
Under  these  circumstances,  we  think  the 
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charge  which  Inrolved  a  change  in  the  order 
should  not  have  been  made.  We  add.  nor 
do  these  tacts  show  that  the  order  of  allow- 
ance when  originally  made  was  not  reason- 
able. It  was  none  the  less  reasonable  be- 
cause tbe  widow  elected  to  deprive  herself  of 
comrorts  or  conveniences  to  which  she  was 
entitled,  and,  in  the  exercise  of  a  judicious 
and  commendable  frugality,  have  increment- 
ed her  income  by  hiring  to  others  some  of 
her  income.  This  does  not  show,  or  tend  to 
show,  that  the  oourt  below  in  its  order  of 
allowance  lent  any  countenance  to  a  needless 
waste  of  the  estate  then  in  tbe  course  of  ad- 
ministrntion. 

There  is  also  an  appeal  in  this  case  from 
the  judgment  distributing  one-fourth  of  the 
estate  to  Mrs.  May  S.  Hubbard.  Mrs.  Hub- 
bard's claim  is  based  on  the  fact  that  she  was 
unintentionally  omitted  from  tlie  will  of  tier 
father,  tbe  decedent  above  named.  Tbe  will, 
wliicb  was  olographic,  is  as  follows:  "Con- 
sidering the  uncertainty  of  life,  being  of 
sound  mind,  and  enjoying  good  health,  I 
malte  this  my  will.  I  will  to  ray  wife,  Lydia 
M.  Stevens,  all  of  my  property,  of  every  kind 
and  nature;  also  all  moneys  ttiat  may  become 
due  at  my  death,  as  insurance  policies  held 
by  me  in  any  life  insurance  company  or  asso- 
ciation. She  is  to  collect,  for  her  sole  use  and 
benefit,  all  moneys  that  may  become  due  at 
the  time  of  my  death,  or  that  may  become 
due  thereafter.  I  request,  liowever,  tliat  she 
will  set  aside,  and  cause  to  be  invested  in 
some  good  and  safe  interest-paying  securities, 
one  thousand  dollars  ($1,000)  for  the  benefit 
of  my  grandson,  William  A.  Stevens,  both 
principal  and  interest  accumulations  to  be 
paid  to  him  when  he  shall  have  arrived  at 
the  age  of  twenty-one  years;  but  in  this  mat- 
ter my  wife  may  use  her  own  judgment.  I 
appoint  my  wife,  Lydia  M.  Stevens,  sole  ex- 
ecutrix of  my  estate,  to  act  without  bonds. 
Andrew  Jackson  Stevens.  Sacramemto, 
September  22.  1886." 

At  tlie  time  the  will  became  operative  by 
the  death  of  the  testator,  in  February,  1888, 
tbe  following  section  of  the  statutory  law  of 
tbe  state  was  in  force.  Tbe  section  referred 
to  is  embodied  in  the  Civil  Code,  and  num- 
bered therein  1307:  "When  any  testator 
omits  to  provide  in  his  will  for  any  of  his 
children,  or  for  the  issue  of  any  dec^spd 
child,  unless  it  appears  that  such  omission 
was  intentional,  such  child,  or  the  issue  of 
such  child,  must  have  the  same  share  in  the 
estate  of  the  testator  as  if  he  l)ad  died  intes- 
tate, and  succeeds  thereto  as  provided  in  the 
preceding  section."  Mrs.  Stevens  offered  to 
show,  by  the  declarations  of  the  testator 
made  contemporaneously  with  the  writing 
and  execution  of  his  will,  that  his  children 
were  intentionally  omitted.  The  argument 
tliat  the  intent  of  the  testator  is  apparent  on 
tbe  face  of  the  will:  that  the  will  clearly 
discloses  his  intent  to  leave  his  entire  estate 
to  bis  wife,  and  thus  displaces  any  intent  to 
leave  it  to  any  one  else;  and  that  those  dec- 
larations are  consistent  with  tbe  intent  dis- 


closed by  the  words  of  the  will,  and  do  not 
alter  or  add  to  the  will  in  any  respect, — has 
great  weight.  It  does  seem  to  be  illogical  to 
declare  that  the  intent  of  the  testator  must 
l>e  declared  in  the  will,  and  still  that  you 
cannot  show  any  fact  or  declaration  consist- 
ent with  and  supporting  that  intent.  But 
this  court  in  April,  1868.  (see  In  re  Garraud, 
35  Cal.  339,)  held  that  such  declarations 
were  inadmissible  under  a  statute  then  in 
existence,  substantially  the  same,  in  fact, 
almost  identical  in  words,  with  the  one  in 
operation  when  the  will  involved  in  thiscase 
was  executed.  The  precise  question  made 
liere  has  not  arisen  in  this  state  since  the 
case  of  Garraud's  Estate  was  decided.  It  has 
been  accepted  as  a  sound  iind  coriect  exposi- 
tjon  of  the  law  ever  since  it  was  decided,  as 
is  apparent  from  In  re  Utz,  43  Cal.  201 ; 
Bush  T.  Llndsey,44  Cal.  121;  In  re  Wardell, 
57  Cal.  481.  Pearson  v.  Pearson,  46  Cai. 
609,  was  on  another  section  of  the  statute. 
The  case  of  Wilson  v.  Fosket,  6  Mete.  400, 
is  much  relied  on  by  counsel  for  appellant. 
That  case  was  commented  on  in  the  case  in 
35  Cal.,  and  shown,  as  clearly  appears,  to 
have  I  een  decided  on  a  statute  very  different 
from  the  statute  in  this  ^tate;  as  was  Whitte- 
more  v.  liussell.  decided  by  the  supreme 
court  of  Maine,  and  reported  in  14  Atl. 
Rep.  197.  This  last  case  seems  to  have  lieen 
rested  very  much  on  the  authority  of  Wilson 
v.  Fosket.  In  line  with  tlie  decision  in 
Garraud's  Estate  are  Bradley  v.  Bradley,  24 
Mo.  311;  Pounds  v.  Dale,  48  Mo.  270;  and 
Chace  v.  Cliace,  6  K.  I.  407.  Each  of  these 
cases,  just  cited,  refers  to  and  comments  on 
Wilson  V.  Fosket,  as  rested  upon  the  pecul- 
iar language  of  the  Massachusetts  statute. 
Tbe  decision  of  this  court  in  Garraud's  Case 
has  stood  too  long  without  cliallenge  to  be 
overruled  without .  very  strong  reasons.  It 
is  sustained  by  very  powerful  reasoning  in 
tbe  able  opinion  of  Justice  Crockett.  We 
think  it  our  duty  to  follow  it,  and,  in  ac- 
cordance with  the  rule  there  declared,  we 
must  hold  that  the  court  below  did  not  err  in 
excluding  the  offered  declarations  of  the  tes- 
tator. 

It  is  further  argued  that  the  will  itself 
shows  on  its  face  that  the  omission  of  Mrs. 
Hubl)ard  in  the  will  was  Intentional.  As  to 
this  contention  we  think  that  the  significance 
of  the  decision  of  this  court  in  Garraud's  Es- 
tate is  that  it  must  appear  on  the  face  of  the 
will,  and  it  must  there  appear  from  words 
which  indicate  such  intent  directly,  or  by 
implication  equally  as  strong.  Any  other 
rule  would  lead  to  guesses  or  to  inferences 
merely  conjectural,  which  would  be  too  un- 
substantial to  base  a  judgment  on.  We  do 
not  think  that  we  can  say  with  any  reason- 
able certainty  that  the  words  used  in  the  will 
indicate  that  Mrs.  Hubbard  was  in  the  mind 
of  the  testator  when  he  wrote  his  will,  and 
that  he  intentionally  omitted  to  mention  Iter. 
We  think  that  the  correct  rule  is  that  the 
words  of  the  will  must  show,  as  above 
pointed  out,  that  tbe  testator  had  tbe  person 
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omitted  in  his  mind,  and,  having  her  so  in 
his  mind,  bad  omitted  to  malce  anj  mention 
of  her.  The  rule  here  laid  down  is  plain  and 
simple,  and  we  tbinlc  in  accordance  with  the 
statute,  as  interpreted  in  the  Garraud  Case. 
It  is  an  easy  matter  to  put  the  question  be- 
yond a  doubt  by  naming  the  children  or 
grandchildren  in  the  will,  with  a  nominal 
legacy  or  none  at  all,  from  which  it  will 
clearly  appear  that  these  persons  are  in  the 
mind  of  the  testator,  and  therefore  the  omis- 
sion to  leave  them  anything  must  have  l)een 
intentional.  We  are  of  opinion  that  the 
court  below  did  not  err  in  holding  that  the 
will  itself  did  not  show  on  its  face  that  the 
omission  of  Mrs.  Hubbard  was  intentional. 
We  add  that  we  have  examined  the  cases 
cited  by  counsel  on  the  point  just  discussed, 
and  make  no  further  allusion  to  them,  for  the 
reason  that  on  questions  of  mere  construc- 
tion one  case,  unless  in  all  respects  similar 
to  the  case  under  discussion,  cannot  be  re- 
garded as  an  authority.  Kone  of  the  cases 
cited  are  similar  to  the  case  here. 

Another  point  remains  to  be  considered. 
In  1878,  Andrew  D.  Billings,  son  of  May  S. 
Billings,  (the  May  8.  Hubbard  a  party  to  this 
case,)  and  her  then  husband,  A.  D.  Billings, 
was,  with  all  the  forms  of  law  required  by 
division  1,  pt.  S,  tit.  2,  c'  2,  Civil  Code,  adopt- 
ed by  the  testator  and  his  wife  as  their  child. 
The  adoption  was  made  before  Hon.  B.  C. 
Clark,  county  judge  of  Sacramento  county. 
It  is  here  contended  that  the  statute  under 
which  this  adoption  was  made  is  unconstitu- 
tional. It  is  said  that  the  adoption  of  the 
child  was  a  judicial  act,  and  therefore  must 
be  done  by  a  court,  and  cannot  by  the  con- 
stitution be  done  by  a  judge,  as  was  the  case 
here.  The  adoption  of  children  is  purely  a 
matter  of  statute,  pertaining  to  the  legisla- 
ture, with  which  a  judge  or  a  court  has  noth- 
ing to  do,  unless  thb  power  is  conferred  on 
them  by  statute.  The  matter  of  adoption  be- 
longs to  the  legislature,  and  not  to  the  judi- 
cial department  of  the  government.  We 
know  of  no  rule  of  law  which  ever  enabled 
any  person  or  tribunal,  whether  notary  pub- 
lic, derk  of  a  court,  judge,  or  court,  to  per- 
form theceremony  of  adopting  a  child,  unless 
such  authority  was  conferred  by  a  legisla- 
ture. As  the  legislature  hss  full  power  over 
this  matter,  it  may  invest  any  person  or  offi- 
cer or  court  with  the  power  of  receiving,  wit- 
nessing, and  declaring  the  adoption.  It  may 
prescribe  what  that  ceremony  shall  be,  and 
tiefore  whom  it  is  to  be  celebrated.  It  may 
make  the  ceremony  so  simple  that  its  celebra- 
tion only  requires  the  consent  in  writing  of 
the  parents  of  the  child,  and  the  acceptance 
of  such  consent  by  the  person  desiring  to 
adopt,  and  filing  such  paper  with  a  public 
officer.  These  rules  are  so  evident  that  it  is 
unnecessary  to  refer  to  any  authority  to  sus- 
tain them.  The  authorities  on  the  subject 
are  abundant.  See  Abney  v.  De  Loach,  (Ala.) 
4  South.  Eep.  757 ;  Succession  of  Yoilmer,  4 
South.  Bep.  254. 

The  case  of  Water  Co.  v.  Vallejo,  48  Cal.  70, 


related  to  the  exercise  of  the  right  of  eminent 
domain,  which  can  only  be  exercised  through 
the  medium  of  a  court.  The  exercise  of  the 
right  of  eminent  domain  has  always  been  had 
by  means  of  courts  invested  with  judicial 
power.  It  has  never  been  exercised  other- 
wise in  England,  or  any  of  the  states  of  the 
American  Union,  that  we  are  aware  of.  The 
exercise  of  this  power  may  be  regulated  and 
restricted  by  the  legislature,  but  its  exercise 
is  to  be  had  through  the  judicial  tribunals  of 
the  country.  The  case  referred  to,  involving 
in  its  very  essence  the  exercise  of  the  judicial 
power  vested  in  courts  by  the  constitution, 
is  no  authority  in  this  case,  where  no  judi- 
cial power  is  called  for,  and  the  whole  matter 
is  intrusted  by  a  valid  law  to  a  designated 
officer  or  person.  Weber  v,  Santa  Clara  Co.,  59 
Cal.  265;  Trahern  v.  San  Joaquin  Co.,  Id.  320. 
It  may  be  and  is  true  thai  the  county  judge  In 
this  case  must  have  exercised  judgment,  and 
was  authorized  by  the  statute  to  employ  his 
judgment.  This  may  be  so,  and  in  such  case 
the  act  is  one  of  judgment,  and  in  that  sense 
judicial;  but  this  does  not  make  it  any  part 
of  the  judicial  power  spoken  of  in  the  consti- 
tution, and  by  it  vested  in  courts.  The  dis- 
tinction is  pointed  out  in  People  v.  Board  of 
Education,  54  Cal.  377.  It  may  be  conceded 
that  the  legislature  could  have  made  this 
adoption  a  judicial  case,  and  the  jurisdiction 
over  it  conferred  on  a  court.  It  may  be  fur- 
ther conceded  that  then  the  exercise  of  the 
power  by  the  court  would  have  been  an  ex- 
ercise of  the  judicial  power  vested  in  it  by 
the  organic  law.  But  the  legislature  has 
been  careful  hereto  place  this  jurisdiction  in 
B  person  designated  as  "county  Judge,"  and 
has  not  conferred  it  on  a  court.  The  legisla- 
ture has  done  all  in  its  power  to  signify  that 
It  was  not  dealing  with  any  matter  pertain- 
ing to  the  judicial  power,  or  the  judicial  de- 
partment, by  investing  a  county  judge  with 
jurisdiction  over  the  matter.  The  court  be- 
low erred  in  holding  the  statute  in  regard  to 
adoption  unconstitutional  and  void.  A.  D. 
Billings  was  legally  adopted  by  Mr.  and  Mrs. 
Stevens,  and  has  all  the  rights  springing 
from  snch  adoption.  The  judgment  or  de- 
cree of  the  court  below  is  reversed,  and  the 
cause  remanded,  to  be  proceeded  with  in  ac- 
cordance with  the  views  expressed  in  this 
opinion.    So  ordered. 

We   concur:    MoFabland,  J.;  Sbabp- 

STEiM,  J. 

Hearing  in  bank  denied. 

— —  (S2  Cal.  «35) 

Whitby  v.  Bowell  et  oZ.    (No.  13,398.) 
(Supreme  Court  <if  CaVS«m.<a.    Feb.  88,1800.) 

AFPBAI/— RsHIARnVO. 

The  failure  of  the  court,  on  appeal,  to  notioa 
and  pass  on  points  in  the  record  to  whicb  ooon- 
sel  have  neglected  to  call  their  attention,  is  no 
ground  for  a  rehearing. 

In  bank.    Petition   tor   rehearing.    For 
former  report,  see  ante,  40. 

Per  Curiam.    In  their  petition  for  %  re- 
hearing of  this  cause  counsel  for  appellant 
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complain  that  the  department  in  its  decision 
has  failed  to  ncftice several  points  arising  up- 
on the  record.  This  may  be  so,  but  it  is  cer- 
tainly true  that  the  department  noticed  and 
decided — correctly,  as  we  think — the  only 
point  which  was  mentioned  in  the  appellant's 
brief.  If  parties  appealing  to  this  court  do 
not  take  the  trouble  to  call  attention  to  the 
points  upon  which  they  rely,  they  cannot  rea- 
sonably expect  us  to  search  the  record  in  or- 
der to  find  them,  or  to  order  rebearings  for 
the  pnrpose  of  considering  them  by  -  piece- 
meal. The  case  of  City  of  Los  Angeles  v. 
Signoret,  50  Cal.  298,  was  not  referred  to  in 
the  opinion;  but  there  is  a  clear  distinction, 
we  think,  between  that  case  and  this  case, 
and  between  that  case  and  Emerio  v.  Taras, 
6  Cal.  156,  referred  to  in  the  opinion.  Be- 
bearing  denied. 

(S  C«l.  4M) 

GoLDTRES  et  ai.  e.  Thoufsoh  et  ol.    (Na 

13,539.) 
(Sum-erne  Court  <if  CdUfomia.  March  10, 1890.) 
Affsai. — Partt  Aoobievec. 
In  a  suit,  by  the  trustees  under  a  will,  to  de- 
tmnlhe  whether  the  children  of  certain  parties' 
named  therein  take  the  oorpu*  of  the  estate,  or  on- 
ly the  income,  an  order  allowing  a  fee  to  the  attor- 
ney and  guardian  ad  litem,  of  minor  defendants,  to 
whom  the  eorinu  of  the  estate  is  awarded,  does 
not  concern  the  trustees,  and  they  have  no  right 
at  appeal  under  Ckide  Civil  Proa  Cal.  1 988,  provid- 
ing that  "any  party  aggrieved  may  appeaL  " 

In  bank.  Appeal  from  snperior  court, 
San  Luis  Obispo  county;  Y.  A.  Greoo, 
Judge. 

J.  M.  Wileoxon  and  W.  H.  Spencer,  for 
appellants.  Wm.  Shipsep  and  Graves,  Tur- 
ner dk  Graves,  for  respondents. 

Patebson.  J.  The  plaintiffs  are  trustees 
under  the  will  of  Jonathan  Thompson,  de- 
ceased. After  the  property- had  been  distrib- 
uted to  the  trustees  by  a  decree  of  the  proper 
court,  they  commenced  this  action  t0'0l)tain, 
for  their  direction,  a  construction  of  certain 
clauses  of  the  will.  The  defendants  are  the 
legatees  and  devisees  named  in  the  will. 
The  question  upon  which  the  trustees  were 
in  doubt  was  whether  the  children  of  certain 
parties  named  in  the  will  were  entitled  to 
take  the  corpus  of  the  property  which  was 
left  in  trust,  or  only  the  revenue  thereof. 
The  case  came  to  this  court  on  appeal  from 
the  judgment  6t  the  court  below,  and  that 
judgment  was  afiBrmed.  79  Cal.  613, 22  Pac. 
Bep.  50.  Several' of  those  to  whom  the  cor- 
pus of  the  estate  was  awarded  were  minors; 
and  they  were  represented  in  the  superior 
and  supreme  courts  by  William  Shipsey,  Esq., 
guardian  ad  litem,  appointed  by  the  superior 
court.  On  the  return  of  the  remittitur  to 
the  court  below,  notice  was  served  upon  the 
plaintiffs  and  their  attorneys,  and  all  defend- 
ants not  named  as  minors  and  their  attor- 
neys, that  the  minor  defendants  would  move 
the  couit  for  an  order  allowing  the  guardian 
ad  litem  and  attorney  of  the  minor  defend- 
ants a  reasoqable  compensation  for  bis  serv- 


ices. After  a  hearing  upbn  the  motion,  the 
court  made  an  order  allowing  said  William 
Shipsey  the  sura  of  $250,  and  directing  the 
amount  to  be  paid  by  the  trustees,  pliiintiffs 
herein,  out  of  any  funds  in  their  hands  be- 
longing to  the  estate.  From  this  order  the 
trustees  have  appealed.  Respondent  has 
moved,  on  several  grounds,  to  dismiss  the  ap- 
peal. 

Section  938,  Code  Civil  Proc.  provides  that 
"any  party  aggrieved  may  appeal."  Are  the 
plaintiffs  aggrieved  by  the  order  of  the  court 
allowing  the  attorney  and  guardian  ad  litem 
for  tlie  minor  heirs  a  fee  for  his  services? 
Executors,  administrators,  receivers,  and 
trustees  are,  in  their  official  capacity,  indif- 
ferent persons,  as  between  the  real  parties  in 
interest.  They  are  appointed  by  tlie  court  or' 
by  will,  and  act  on  behalf  of  all  the  parties 
who  claim  any  interest  in  the  estate.  The 
funds  which  come  into  their  hands  are  held 
in  oustodia  legts,  to  be  distributed  by  the 
court  to  those  who  show  themselves  entitled 
to  them;  and  it  is  their  duty  to  distribute  the 
money  coming  into  their  hands  as  the  court 
shall  direct.  The  trustees  herein  cannot  lit- 
igate the  claims  of  one  heir  against  those  of 
another;  and  it  is  immaterial  to  them  wheth- 
er certain  devisees  take  the  corpus  of  the  re- 
siduary estate,  or  only  the  income  thereof. 
They  have  no  concern  in  the  question  as.to 
who  shall  bear  the  costs  of  litigation,  and  are 
not,  therefore,  aggrieved  parties,  we  tliink, 
within  the  meaning  of  section  938,  supra. 
Adams  v."  Woods,  8  Cal.  315;  Bates  v.  Ky- 
berg,  40  Cal.  465;  Estate  of  Wright,  49  Cal. 
550:  Bosenberg  v.  Frank,  58  Cal.  420;  Roach 
V.  Coffey.  73  Cal.  282, 14  Pac.  Rep.  840.  Ap- 
peal dismissed. 

We  concur:  Beatty,  0.  J. ;  Shabpstein, 
J.;  Fox,  J. ;  MgFarland,  J. ;  Thobntoit.  J. 

(3  Cal.  Dnrep.  244) 

Smith  et  ai.  v.  Phenue  Ins.  Co.     (No. 
13,514.) 

,  (Supreme  Court  of  California.    March  10, 1880.) 
Ibsubabos — CoNDmoNB  o»  PoLicT — Cbamob  aw 

TlTLB  AMD  PogSESSION. 

1.  To  puta  lessee  In  possession  of  Insured  prop- 
erty under  a  contract  that  he  shall  bay  the  propeiv 
ty  on  the  termination  of  the  lease,  or,  at  his  option, 
at  any  time  during  its  continuance,  is  a  breach  of 
a  condition  of  the  policy  that  it  shall  become  void 
U  any  change  takes  place  in  the  title  or  possession. 

2.  Notice  to  the  insurance  company,  before 
destruction  of  the  property  by  fire,  of  the  lease 
and  change  of  possession,  but  not  of  the  agreement 
to  convey  contained  in  the  lease,  cannot  affect  the 
company's  right  to  afterwards  insist  on  the  en- 
forcement of  such  stipulation. 

Patebsok,  J.,  dissenting. 

In  bank.  Appeal  from  soperior  court, 
Los  Angeles  county;  Walteb  Van  Dyke, 
Judge. 

Va7i  Hfess  A  Roche,  for  appellant.  Bar- 
clay,  Wilson  cj  Carpenter,  for  respondents. 

Works,  J.  This  was  an  action  on  a  poli- 
cy of  fire  insurance.  Trial  by  the  court,  and 
finding  and  judgmentfor  the  plaintiffs.    The 
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itifendant  appeals  from  the  judgment,  and 
the  case  comes  up  on  the  judgment  roll. 
The  policy  sued  on  contained  the  following 
clause:  "If  the  interest  of  the  assured  in  the 
property  be  other  than  an  absolute  fee-sim- 
pie  title,  or  if  any  other  person  or  persons 
have  any  interest  whatever  in  the  property 
described,  whether  it  be  reid  estate  or  per- 
sonal property,  or  if  the  building  insured  or 
containing  the  property  insured  by  this  poli- 
cy stands  on  leased  ground,  or  if  there  be  a 
mortgage  or  other  incumbrance  thereon,  it 
mast  be  so  represented  to  tlie  company,  and 
so  expressed  in  the  written  part  of  ihis  poli- 
cy: otherwise  the  policy  sliall  be  void.  When 
the  property  shall  be  sold  or  incumbered  or 
otherwise  disposed  of,  written  notices  shall 
be  given  to  tlie  company  of  such  sale  or  in- 
cumbrance or  disposal,  and  its  assent  thereto 
indorsed  thereon;  otherwise  this  insurance 
on  said  property  shall  immediately  terminate. 

*  *  *  If  the  property  be  sold  or  trans- 
ferred, (in  whole  or  in  part,)  or  upon  the 
commencement  of  foreclosure  proceedings 
against  or  a  sale  under  a  deed  of  trust,  or  tlie 
existence  of  a  judgment  lien  upon,  or  the 
issue  or  levy  of  an  execution  against,  any 
kind  of  property  herein  describ^,  or  if  the 
property  be  assigned  under  any  bankrupt  or 
insolvent  law,  or  any  change  takes  place  in 
the  title  or  possession,  (except  in  case  of  suc- 
cession by  reason  of  the  deatli  of  the  assured,) 
whether  by  legal  process  or  judicial  decree, 
or  voluntary  transfer,  assignment,  or  con- 
veyance, or  if  the  title  or  possession  shall  be 
changed  from  any  cause  whatsoever,  ♦  •  • 
then  there  shall  be  no  liability  whatever  un- 
der  this  policy  for  any  loss  or  damage  result- 
ing from  fire  or  fires,  whether  such  loss  or 
damage  be  immediate  or  remote."  Subse- 
quent to  the  issuance  of  the  policy,  the  as- 
sured leased  the  property  to  one  Jerome  D. 
Stewart  for  the  term  of  five  years,  and  the 
lease  also  contained  an  agreement  between 
the  respondent  and  said  Stewart  for  the  sale 
of  said  property,  as  follows:  "It  is  further 
agreed  tliat  said  party  of  the  second  part  may, 
at  any  time  during  the  said  term  or  five 
years,  purchase  said  hotel.  lots,  and  premises 
for  the  sum  of  825,000  cash,  and  likewise  pur- 
chase said  carpets,  gas  fixtures,  and  range  at 
cost  pi-ice.  It  is  further  agreed  that  said 
party  of  the  second  part  will  purchase  said 
hotel,  lots,  and  premises  on  or  before  five 
years  from  tliis  date  for  the  sum  of  $25,000, 
together  with  the  said  carpets,  gas  fixtures, 
and  range  at  their  cost  price. "  It  was  fur- 
ther agreed  that  the  said  Stewart  should  pay 
one-b^f  of  the  insurance  on  the  property. 
Stewart  took  possession  under  this  lease. 

It  will  be  observed  that  the  policy  is  ren- 
dered void  if  at  the  time  of  the  issuance 
thereof  any  other  person  or  persons  have  any 
interest  whatever  in  the  property.  So  if, 
"after  the  policy  takes  effect,  the  property 
be  sold  or  transferred,  •  •  •  or  any 
change  takes  place  in  the  title  or  possession, 

*  *  *  or  the  title  or  possession  shall  be 
changed  from  any  cause  whatsoever."    The 


sole  question  In  the  case  is  whether  the  con- 
tract above  mentioned,  and  the  change  of 
possession  thereunder,  was  within  these  pro- 
hibitions, and  Worked  a  forfeiture  of  the  pol- 
icy. These  forfeiture  clauses  in  the  policy 
should  be  strictly  construed,  and.  where  tlie 
prohibition  is  against  a  sale  or  alienation  or 
conveyance  of  the  property,  an  agreement  to 
sell  is  not  within  its  terms.  Hitchcock  ▼. 
Insurance  Co.,  26  N.  Y.  68;  Jackson  v.  In- 
surance Co.,  23  Pick.  418;  Gingrich  v.  Foltz, 
19  Pa.  St.  38;  Masters  v.  Insurance  Co.,  11 
Barb.  624;  Orrell  v.  Insurance  Co.,  13  Gray, 
481;  Trumbull  v.  Insurance  Co.,  12  Ohio, 
305;  Hill  v.  Protection  Co.,  59  Pa.  St.  474; 
Insurance  Co.  v.  Kelly,  32  Md.  421.  And  it 
has  been  held  that,  so  long  as  the  assured  re- 
tains an  insurable  interest  in  the  property, 
he  is  entitled  to  recover  to  the  extent  of  such 
intere.st.  Stetson  v.  Insurance  Co.,  4  Mass. 
330;  3  Kent,  Comm.  262;  Trumbull  v.  In- 
surance Co.,  supra. 

But  the  question  before  us  is  not  whether 
there  had  been  a  sale,  alienation,  or  convey- 
ance of  the  property,  or  whether  the  assured 
had  an  insurable  Interest  at  the  time  of  the 
loss,  but  whether  "any  change"  had  taken 
place  in  the  title  or  possession.  About  this 
it  seems  to  us  that  there  can  be  no  doubt. 
The  agreement  between  the  parties  gave  the 
vendee  the  option  to  buy  at  any  time  during 
the  five  years  for  which  his  lease  ran,  and  al> 
solutely  bound  him  to  buy  and  pay  the  pur- 
chase money  at  the  end  of  that  time.  This 
gave  him  an  equitable  title  in  the  land.  De 
Rutte  T.  Muldrow,  16  Cal.  605-512;  Hall  v. 
Center,  40  Cal.  63;  Dowd  v.  Clarke.  54  Cal. 
48;  Pelton  v.  Insurance  Co.,  77  N.  Y.  605; 
Davidson  v.  Insurance  Co.,  (Iowa.)  32  N. 
W.  Rep.  514;  Gerraond  v.  Insurance  Co., 
2  Hun,  540;  Ramsey  ▼.  Insurance  Co.,  2 
Fed.  Rep.  429;  2  Araer.  Law  Reg.  (N.  S.) 
488;  Moore  v.  iiurrows.  34  Barb.  178. 

If  an  attempt  had  been  made  to  recover  the 
possession  of  the  property  during  the  term 
for  any  violation  of  the  terms  of  the  lease,  he 
could  have  defeated  such  recovery  by  exer- 
cising his  option  to  buy.  He  was  entitled, 
under  his  agreement,  to  continue  in  the  pos- 
session of  the  profierty  either  before  or  at  the 
end  of  his  tenancy  by  paying  the  purchase 
money,  and  upon  such  payment  he  would 
have  been  entitled  to  a  conveyance.  Having 
bound  himself  absolutely  and  unconditionally 
to  purchase  and  pay  for  the'  property  at  the 
end  of  Ills  tenancy,  he  would  have  been  bound 
to  purchase  and  make  such  payment,  not' 
withstanding  the  destruction  of  the  bnildin4 
by  fire.  Davidson  v.  Insurance  Co.,  supra; 
McKechnie  v.  Sterling,  48  Barb.  330.  Hia 
only  right  would  have  been  to  look  to  the  re- 
spondent for  the  insurance  if  it  had  been  paid. 
It  has  been  held  that  in  such  cases  the  inaur- 
ance  recovered  belongs,  in  equity,  to  the  ven- 
dee, and  that  the  vendor  holds  it  in  trust 
for  him.  I^eed  v.  Lukens.  44  Pa.  St.  200. 
Therefore  there  was  not  only  a  change  in  the 
title,  but  a  very  important  and  material  one, 
which  took  away  from  the  responaent,  in  a 
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great  measure,  the  incentive  every  one  has 
to  preserve  Ilia  property  aud  prevent  its  loss 
by  fire.  In  acme  of  the  cases  it  is  held  that 
such  a  contract  constitutes  a  sale  of  the  prop- 
erty, where,  as  in  this  case,  nothing  is  to  be 
done  on  the  pnrt  of  the  vendor  but  to  execute 
the  deed.  Davidson  v.  Insurance  Co.,  supra. 
In  this  case  the  court  said:  "The  precise 
language  of  that  portion  of  the  policy  which 
is  alleged  to  have  been  violated  is  in  these 
words:  '  In  case  any  such  property  shall  be 
sold,  conveyed,  or  incumbered  •"  ♦  • 
without  the  written  consent  of  this  company 
is  obtained,  *  *  *  this  policy  shall  im- 
mediately thereafter  be  null  and  void.'  It  is 
manifest  from  the  above  that  the  policy  con- 
templated that  there  might  be  a  sale  without 
a  conveyance.  The  provision  is  the  same  as 
if  the  word  •  or '  had  been  expressed  between 
the  words  'sold'  and  'conveyed,' and  us  if 
the  policy  read:  *  In  case  any  such  property 
shall  be  sold  or  conveyed,'  etc.  In  eithercase 
the  policy  would  be  void.  We  come,  then,  to 
the  quHstion  as  to  whether,  where  one  party 
binds  himself  unconditionally  to  pay  a  certain 
price  for  a  piece  of  real  estate,  and  takes  pos- 
session under  the  contract,  and  the  other  par- 
ty binds  himself  to  convey  the  real  estate  up- 
on the  payments  being  made,  and  nothing  re- 
mains to  be  done  but  for  the  party  taking 
pofisessiun  to  make  the  payments,  and  for  the 
other  to  made  the  deed,  such  contract  consti- 
tutes a  sale  of  the  real  estate,  within  the 
meaning  of  the  policy.  In  answer  to  this 
question  we  have  to  say  that  we  think  it  does. 
Lint  was  the  real  owner  of  the  house  that 
was  burned.  The  loss  was  bis  loss.  The 
plaintiff  lost  nothing,  unless  he  needed  the 
house  for  security.  If  Lint  is  responsible,  or 
the  property  without  the  bouse  is  sufficient 
security  for  the  balance  of  the  purchase 
money,  the  plaintiffs  claim  can  be  collected, 
and  he  will  have  all  that  he  would  have  had 
if  the  house  had  not  been  burned.  If  he  is 
allowed  to  collect  the  insurance  and  the  pur- 
chase money  both,  he  will  profit  by  the  de- 
struction of  the  property.  That  the  insured 
shall  not  by  his  own  voluntary  act  come  to 
have  an  interest  in  the  destruction  of  the  in- 
sured property  is  forbidden,  not  only  by  pub- 
lic policy,  but  by  all  the  maxims  of  insur- 
ance, and  is  precisely  what  this  defendant  at- 
tempted to  guard  against." 

It  is  uniformly  held  that  a  vendee  in  pos- 
session under  an  agreement  to  purchase  real 
estate  is  in  equity  the  owner  of  the  property, 
subject  to  the  payment  of  the  purchase  money; 
and  the  vendor  a  trustee,  with  the  right  to 
hold  the  legal  title  until  payment  thereof,  and 
then  to  convey  to  the  vendee.  Baldwin  v. 
Pool,  74  111.  97;  Roberts  v.  Wilkinson.  34 
Mich.  138;  Derr  v.  Dellinger,  75  N.  C.  800; 
King  V.  Ruckman,  21  N.  J.  £q.  599;  Hol- 
bro<^  T.  Betton,  5  Pla.  99.  And  such  an  in- 
terest will  be  regarded  as  an  absolute  inter- 
est, where  the  assured  has  represented  his 
interest  to  be  such.  Hough  v.  Insurance  Co., 
29  Conn.  10;  Insurance  Co.  v.  Wilgus,  88 
v.28F.no.7— 25 


Pa.  St.  107;  Insurance  Co.  v.  Dyches,  56  Tex. 
565;  Insurance  Co.  v.  Crockett,  7  Lea.  725. 
The  respondent  could  not  have  conveyed  the 
property  to  another,  even  if  the  agreement 
could  be  construed  as  one  not,  in  terms,  bind- 
ing hiib  to  convey.  If  the  contract  left  the 
purchase  at  the  option  of  Stewart,  the  re- 
spondent could.not  convey  away  the  property 
until  the  time  for  exercising  such  option  had 
expired.  Kerr  v.  Day,  14  Pa.  St.  112.  In  this 
case  the  purchase  was  not  left  to  the  option 
of  the  vendee.  He  had  the  option  to  buy  at 
any  time  before  the  expiration  of  the  term, 
but  was  bound  absolutely  to  purchase  at  the 
end  of  his  term.  We  think  it  is  clear,  there- 
fore, that  there  was  such  a  change  of  title 
here  as  to  avoid  the  policy.  The  fact  tliat  the 
agreement  to  convey  was  coupled  with  a  lease 
of  the  property,  under  which  alone  the  ven- 
dee might  have  taken  possession,  does  not 
seem  to  us  to  be  at  all  tnateritU.  The  equi- 
table title  passed,  and  he  was  as  much  in  pos- 
session under  tlie  agreement  to  convey  as  un- 
der the  lease.  The  court  found  that  the  ap- 
pellant had  notice  before  the  loss  that  Stewart 
WHS  in  possession  of  the  property  under  the 
lease,  but  that  it  had  no  knowledge  of  the  fact 
that  the  agreement  to  convey  was  contained 
in  such  lease.  We  do  not  think  that  such 
notice  to  the  company  could  affect  its  right 
to  insist  upon  the  enforcement  of  the  express 
provisions  of  its  contract,  or  constituted  a 
waiver  of  such  right.  Judgment  reversed, 
with  instructions  to  the  court  below  to  ren- 
der judgment  on  the  findings  in  favor  of  the 
defendant 

We  concur:  Beatty,  C.  J.;  Fox,  J.; 
Shabpstein,  J. 

I  dissent:  Paterson,  J. 

Thornton,  J.  I  concur  in  the  judgment, 
on  tlie  ground  that  there  was  a  change  at 
possession  by  the  lessee's  (Stewart's)  taking 
possession  under  the  lease,  and  when  this 
change  took  place  all  liability  under  the  pol- 
icy sued  on  was,  by  its  terms,  at  an  end. 


Smith  v.  Ambbioak  Fibs  Ins.  Co.    (No.  18,518.) 

Sams  v.  Pbhnsti.va.sia  Firx  Ins.  Cia    (So.  18,- 
515.) 

(Supreme  Court  of  Califomia.  March  10, 1890.) 

Id  bank.  Appeal  from  superior  ooiirt,  Los  An- 
geles county;  Waivtbb  .Van  Dtkb,  Judos. 

WoBKs,  J.  This  is  an  action  to  recover  on  a  pol- 
icy of  fire  insurance,  and  Is  the  same  in  all  respects 
as  Smith  v.  Insurance  Co.  ante,  888,  (opinion  filed 
this  day;)  and  upon  the  anthority  of  that  case  the 
Judgment  is  reversed,  with  instructions  to  the 
court  below  to  render  judgment  on  the  findings  in 
favor  of  the  defendant. 

We  concur:    Bbattt,  C.  J.;   Fox,  J.;  Bbabp- 

STBIN,  J. 

Tbosnton,  J.  I  concur  in  the  judgment  herein 
for  the  reasons  expressed  in  my  concurring  opin- 
ion in  Smith  v.  Insurance  Co.,  ante,  388,  (So.  18,- 
514.) 
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WiLHOiT  et  al.  V.  ToBBS.    (No.  13,185.) 

{SuprerM  Court  of  California.  Feb.  28, 1890.) 
Adverse  Possession. 
From  the  time  a  person  obtains  a  patent 
from  the  state,  the  statute  of  limitations  will  run 
in  favor  of  one  in  possession,  and  claiming  ad- 
versely, against  the  patentee,  and  all  claiming  un- 
der him. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Joaquin 
county;  J.  O.  Swinnebton,  Jadge. 

J.  B.  Hall  and  J.  M.  Kile,  for  appellants. 
James  H.  Budd,  for  respondent. 

Gibson,  C.  This  was  an  action  of  eject- 
ment, brouglit  by  the  executors  of  Josepli 
"Kile,  deceased,  to  recover  tlie  possession  and 
tbe  rents,  issues,  and  proflt  of  two  parcels  of 
land  in  the  county  of  San  Joaquin,  being  the 
S.  f  of  the  S.  W.  4  of  section  11,  in  township 
4  N.,  of  range  5  £..  M.  D.  M.,  containing  80 
acres,  and  a  portion  of  the  S.  j-  of  the  S.  E.  ^ 
of  the  same  section,  containing  5  acres,  to- 
gether with  damages  for  the  withholding 
thereof.  Flea,  general  denial,  and  affirma- 
tive defenses  of  adverse  po3ses.sion,  with  and 
without  color  of  title,  and  a  former  adjudica- 
tion as  to  the  five-acre  tract.  Judgment  for 
defendant,  from  which  plaintiffs  appeal  upon 
the  judgment  roll,  which  contains  a  bill  of 
exceptions. 

The  township  lines,  including  the  land  in 
controversy,  were  surveyed  and  established, 
under  the  authority  of  the  United  States,  in 
June, '1853;  and,  by  the  same  authority,  the 
subdivisional  survey  of  the  township  was 
made  in  April,  1864.  The  field  and  descrip- 
tive notes,  together  with  a  plat  of  SHid  sur- 
vey, were  approved  and  certified  by  the  United 
States  surveyor  general  for  the  state  of  Cali- 
fornia on  June  30, 1864.  The  township  plat 
was  prepared  in  triplicate;  one  of  which,  to- 
gether with  a  transcript  of  the  field  and  de- 
scriptive notes,  properly  certified,  was  for- 
warded by  the  surveyor  general  to  the  gen- 
eral land-office  of  the  United  States.  One 
was  retained  in  the  office  of  the  surveyor  gen- 
eral, and  the- other  was  filed  in  the  United 
States  district  land-office  at  Stockton,  July  1, 

1864,  which  was  then  the  proper  office.  Up- 
on tbe  approved  plat,  the  greater  part  of  the 
land  of  township  4,  including  all  of  section 
11.  was  colored  green,  and  upon  the  face  of 
this  portion  the  woi-ds  "Swamp  and  over- 
flowed lands"  were  written,  and  the  lands  so 
designated  were  exclnded  from  the  estimated 
aggregate  area  of  "public  lands,"  and  includ- 
ed within  that  of  "swamp  and  overflowed 
lands,"  as  shown  by  the  marginal  table  of 
acres  forming  a  part  of  said  plat.    In  June, 

1865,  the  plat  which  was  on  file  in  the  Stock- 
ton land-office  was  withdrawn  therefrom  by 
the  surveyor  general  in  compliance  with  an 
order  of  the  commissioner  of  the  general  land- 
office.  Thereafter,  on  February  20,  1868,  a 
true  copy  of  the  plat  then  on  file  in  the  gen- 
eral land-office,  together  with  a  marginal  ta- 
ble of  areas,  and  certificate  of  approval  there- 
on, as  above  mentioned,  was  made  and  certi- 
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fled  to  as  a  correct  copy  by  the  commissioner, 
and  was  also  certified  to  by  the  surveyor  gen- 
era], and  in  the  same  month  filed  in  the 
United  States  land-office  at  Sacramento  with- 
in the  Sacramento  land-district,  to  which  the 
township  in  question  had  been  transferred. 
The  copy  was  the  same,  in  all  respects,  as 
tbe  plat  which  was  withdrawn  from  the  land- 
offlce  at  Stockton,  except  as  to  the  certificate 
of  the  commissioner. 

In  September,  1860,  one  John  Thompson 
purchased  from  the  state,  as  swamp  and  over- 
flowed lands,  the  S.  W.  \  of  section  11,  and  in 
the  month  of  November  following  paid  the 
state  in  full  therefor,  and  received  from  the 
register  of  the  state  land-office  a  certificate  of 
purchase.  The  subdivisional  survey,  made 
for  the  purpose  of  segregating  the  land  so 
purchased  by  Thompson,  was  made  by  the 
county  surveyor  of  San  Joaquin  county, 
whose  plat  and  field-notes  of  sach  survey 
were  approved,  and  first  recorded  by  him  in 
his  office,  and  were  then  approved  by  the  sar- 
veyor  general  of  the  state,  who  transmitted  a 
copy  of  such  approved  plat  and  field-notes  to 
the  register  of  the  state  land-office.  Thomp- 
son afterwards  assigned iiis  certificate  of  pur- 
chase to  Joseph  Kile  and  B.  B.  Thompson, 
who,  upon  the  presentation  and  surrender 
thereof,  received  from  the  state  a  patent  for 
the  land  described  in  the  certificate.  On  Sep- 
tember 21.-18&*3,  B.  B.  Thompson,  for  a  val- 
uable consideration,  conveyed  all  bis  interest 
in  the  land  described  in  the  patent  to  Joseph 
Kile.  Joseph  Kile,  in  August,  1864,  made 
an  application  to  purchase,  and  on  December 
30th  of  the  same  year  did  purchase,  from  the 
State,  as  swamp  and  overflowed  land,  the  S. 
£.  ^  of  section  11,  and  on  August  5, 1865,  re- 
ceived a  patent  from  the  state  for  the  same. 
The  subdivisional  survey  of  the  land  aio  par- 
chased  was  made  and  recorded  in  the  same 
way  as  that  in  the  case  of  John  Thompson. 
The  surveyor-general,  in  May  and  June,  1867, 
and  in  May,  1870,  by  notices  in  writing,  no- 
tified the  United  States  general  land-office 
that  the  state  claimed  tbe  land  in  contro- 
versy, under  the  act  of  congress  of  July  23, 
1866,  al>ove  referred  to,  as  the  state  had  se- 
lected and  sold  the  same  "as  swamp  land  to 
bona  fide  purchasers  prior  to  the  passage  of 
said  act.  In  January,  1862,  the  defendant, 
Tubbs,  then  being  possessed  of  all  the  quali- 
fications requisite  to  enable  him  to  acquire 
title  to  land  as  a  pre-emptor,  made  an  actual 
settlement  upon  the  S.  i^of  the  8.  W.  ^  of  sec- 
tion 11.  He  erected  a  dwelling-house  there- 
on, in  which  he  and  his  family  resided;  and 
he  in  person,  with  his  family,  have  ever  since 
occupied  and  cultivateil  the  land.  On  July 
10,  1862,  his  declaration  of  intention  to  pre- 
empt the  same  was  received  and  filed  by  the 
register  of  the  United  States  land -office.  At 
the  time  of  defendant's  entry  and  declaration 
of  intention  to  purchase,  as  stated,  be  htid 
knowledge  of  the  prior  state  survey  and  sale 
of  the  S.  W.  \  by  the  state  to  John  Thomp- 
son as  swamp  and  overflowed  land.  On  May 
7, 1873,  the  defendant  made  final  proof  of  his 


Digitized  by 


Google 


Gal.) 


WILHOIT  V.  TUBES. 


387 


pre-emption  entry  for  the  S.  J  of -S.  W.  J  of 
section  11.  May  8, 1873,  the  defendant  made 
an  original  homestead  entry,  under  the  laws 
of  the  United  States,  of  the  S.  i  of  the  S.  £. 
i  of  section  11;  and  on  November  18  of  the 
same  year  he  commuted  the  same  to  a  cash 
entry,  and  on  the  1st  of  October,  1879,  re- 
ceived a  patent  for  each  tract  from  the  United 
States.  No  other  homestead  or  pre-emption 
entries,  or  settlement  of,  for,  or  upon  the 
lands  in  controversy,  excepting  the  entries 
and  settlement  of  the  defendant,  were  ever 
made. 

Except  as  to  defendant's  claim  of  title  by 
prescription,  an  identical  stnte  of  facts,  as  far 
as  the  5  acres  in  controversy  here  are  con- 
cerned, appeared  in  the  case  of  Tubbs  v.  Wil- 
hoit,  73  Gal.  61,  14  Pac.  Rep.  361;  and,  as  to 
the  80-acre  tract  involved  liere,  the  facts  are 
very  similar  to  those  of  that  case,  except  as 
to  the  claim  of  title  by  prescription.  That 
was  an  action  of  ejectment,  in  which  the 
plaintiff  relied  upon  a  patent  of  the  United 
States  issued  upon  a  commuted  homestead  en- 
try made  on  May  8,  1873,  on  which  date 
whatever  right  tlie  plaintifF  thereby  acquired 
attached;  and.  in  support  of  his  patent,  he 
claimed  that  the  land  described  in  bis  patent 
was,  on  September  28,  1850,  the  date  of  the 
swamp-land  act,  dry  land.  The  defendants, 
who  were  the  executors  of  one  Joseph  Kile, 
relied  upon  a  patent  for  the  same  tract,  as 
swamp  and  overflowed  land,  issued  to  their 
testator  by  the  state  of  California  on  the  5th 
day  of  August,  1865.  upon  an  application  to 
purchase  the  same  made  to  the  proper  state 
authorities  in  August,  1864,  and  claimed,  in 
support  of  such  patent,  that  the  tract  was 
swamp  and  overflowed  land  on  the  date  of 
the  swamp-land  act,  and  had  been  conclusive- 
ly established  to  be  such  before  the  plaintiff 
had  acquired  any  right  to  the  land.  This 
court,  following  the  case  of  Wright  v.  Rose- 
berry,  121  U.  S.  488,  7  Sup.  Gt.  Rep.  985, 
held  that,  under  the  acts  of  congress  of  Sep- 
tember 28,  1850,  known  as  the  "Swamp-Land 
Act,"  and  of  July  23,  1866,  entitled  "An  act 
to  quiet  land  titles  in  California,"  "the  plat 
of  the  survey  of  the  township,  including  the 
lot  in  controversy,  approved  by  the  United 
Skates  surveyor  general  for  California,  was 
conclusive  between  the  state  and  the  United 
States,  and  vested  the  title  in  the  state  of  Cal- 
ifornia as  of  the  28th  of  September,  1850,  the 
date  of  the  passage  of  the  swamp-land  act.** 
It  farther  appears  from  the  findings  in  this 
case,  as  it  did  in  Tubbs  v.  Wilhoit,  that  in 
1874  a  hearing  was  ordered  by  the  commis- 
sioner of  the  general  land-olfice  as  to  whether 
the  land  in  controversy  was  dry,  or  swamp 
and  overflowed,  which  hearing  resulted  in  a 
determination  to  the  effect  that  it  was  public, 
and  not  swamp  and  overflowed,  land.  "But," 
as  was  said  in  the  case  last  referred  to,  "the 
order  for  a-  hearing  was  made  after  the  title 
had  vested  in  the  state,  and  therefore  the  decis- 
ion of  the  federal  land  department,  that  tlie 
land  was  not  swamp  and  overflowed,  was  of 
no  validity  whatever. "    The  alterations  made 


in  December,  1870,  upon  the  plat  of  the  sur- 
vey of  said  township  4,  inchanglngthe  segre- 
gation line  between  the  swamp  and  public 
lands,  as  shown  on  the  plat  on  tile  in  the  of- 
fice of  the  United  States  surveyor  general,  so 
as  to  make  it  appesir  therefrom  that  theS.  J 
of  the  S.  i  of  section  11  was  public,  and  not 
swamp  and  overflowed,  land,  and  also  the 
same  alterations  made  upon  the  plat  of  the 
same  township  in  the  office  of  the  register  of 
the  Stockton  land-district,  all  of  which  were 
made  pursuant  to  instructions  received  from 
the  United  States  general  land-offlce,  as  shown 
by  another  flnding  in  this  case,  were  of  no 
effect,  for  the  reason  last  quoted.  It  is,  there- 
fore, clear  that,  as  the  title  to  all  the  land  in- 
volved here  had  passed  from  the  United  States 
to  the  state  of  California  as  early  as  Septem- 
ber 28,  1850,  the  date  of  the  swamp-land  act, 
the  several  patents  subsequently  insued  by 
the  United  States  to  Tubbs,  the  respondent 
here,  upon  his  pre-emption  and  commuted 
homestead  entries,  did  not  convey  anything, 
as  there  was  nothing  for  them  to  operate  upon. 
But  the  court  also  found,  upon  the  issue 
tendered  by  the  respondent  by  his  plea  of  ad- 
verse possession  and  the  statute  of  limita- 
tions, that  he  (the  defendant,  Tubbs)  had, 
ever  since  his  entry  upon  the  land,  on  or  about 
January  1,  1862,  been  in  the  open,  notorious, 
and  exclusive  possession  and  occupation  of 
the  8.  J  of  the  8.  VV.  J  of  section  11,  contain- 
ing 80  acres,  claiming  the  same  adversely  to 
Kile,  his  predecessors  in  interest,  and  all  oth- 
ers; and  ever  since  October.  1879,  such  ad- 
verse possession  has  been  continuous,  and  be 
has  based  it  upon  a  claim  of  title,  exclusive 
of  other  right,  upon  the  patent  to  the  land  is- 
sued.to  him  by  the  United  States;  and  he  has, 
since  the  date  flrst  mentioned,  paid  all  taxes 
levied  or  assessed  upon  the  above-described 
land,  and  w<is  on  the  23d  of  May.  1884,  the 
time  of  the  death  of  Kile,  and  ever  since  has 
been,  the  owner  of  the  land  by  a  title  by  pre- 
scription, and  entitled  to  the  possession,  and 
rents,  issues,  and  proflts,  of  the  land.  And, 
as  to  the  five  acres,  which  consistof  a  portion 
of  the  S.  i  of  the  S.  E.  ^  of  section  11,  the 
court  found  that  he  (defendant,  Tubbs)  has 
been  in  the  open,  notorious,  continuous,  and 
exclusive  possession  and  occupation  thereof 
since  May  8,  1873,  claiming  the  same  adverse- 
ly to  Kile,  his  predecessors  in  interest,  and 
all  others,  and  has  ever  since  October,  1879, 
maintained  such  adverse  possession,  upon  a 
claim' of  title,  exclusive  of  other  right,  based 
upon  the  patent  issned  to  him  by  the  United 
States;  and  since  May,  1873,  he  has  paid  all 
taxes  levied  or  assessed  on  the  S.  ^  of  the  S. 
W.  i  of  section  11,  and  was  on  May  23, 1884, 
the  date  of  the  death  of  Kile,  and  ever  since 
has  been,  the  owner  of  the  said  Ave  acres  by 
a  title  by  prescription,  and  entitled  to  the 
rents,  issues,  and  proflts  of  the  said  Ave  acres. 
Another  finding  is  that  Joseph  Kile  died  on 
May  23,  1884,  and  was  not  on  the  day  before, 
nor  at  any  time  thereafter,  the  owner  of  either 
tract  of  land  in  controversy,  or  entitled  to  the 
rents,  issues,  and  proflts  thereof;  nor  sinrvt 
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his  death  have  the  plaintiffs,  as  his  executors, 
been  entitled  to  the  possession  of  said  land, 
or  the  rents,  issues,  and  proQts  thereof. 

Kow,  as  to  the  title  by  prescription,  the 
appellants  contend  that  it  cannot  prevail,  be- 
cause their  testator  claimed  both  tracts  in 
dispute  by  title  derived  from  the  state, 
through  the  patents  Issued  therefor,  as 
swamp  and  overflowed  lands;  and,  as  re- 
spondent claimed  adversely  to  him,  and  his 
predecessors  in  interest,  including  the  state, 
to  avail  himself  of  a  plea  in  bar  against  the 
state,  and  her  successors  in  interest,  he  should 
have  pleaded  section  315  of  the  Code  of  Civil 
Procedure,  or  the  similar  provision  of  the 
statute  of  limitations  of  1850,  c.  2,  §  8.  as 
they  were  and  are  the  only  laws  under  which 
the  defendant  could  acquire  a  prescriptive 
title.  It  may  be  conceded  that,  if  section 
815,  supra,  is  the  only  limitation  that  ap- 
plies in  this  case,  as  the  defendant  failed  to 
plead  it,  or  the  facts  necessary  to  bring  him- 
self within  its  terms,  he  cannot  derive  any 
benefit  from  it.  We  are  of  the  opinion, 
however,  that  neither  section  S15  nor  316, 
Code  Civil  Froc,  also  relied  upon  by  ap- 
pellant,  applies  in  this  case.  Hence,  the  case 
of  Bailroad  Co.  v.  Slaight,  1  K.  Y.  8upp. 
554,  in  which  similar  provisions  of  the  laws 
of  New  York  were  applied,  cited  by  appel- 
lants, is  not  in  point.  It  is  quite  clear  that 
a  state,  as  a  sovereign,  is  not  precluded  from 
exercising  the  prerogative  as  such,  with  re- 
gard to  her  property,  except  in  so  far  as  she 
Eas  expressly  restricted  herself  in  her  legis- 
lative enactments.  Such  a  restriction  is 
(oand  in  section  315,  supra,  which  reads  as 
follows:  "The  people  of  this  state  will  not 
sue  any  person  for,  or  in  respect  to,  any  real 
property,  or  the  issues  or  pro6t3  thereof,  by 
reason  of  the  right  or  title  of  the  people  to 
the  same,  unless  (1)  such  right  or  title  shall 
have  accrued  within  ten  years  before  any  ac- 
tion or  other  proceeding,  for  the  same  is  com- 
menced; or  (2)  the  people,  or  tlioae  from 
whom  they  claim,  shall  have  received  the 
rents  and  profits  of  such  real  property,  or  of 
some  part  thereof,  within  the  space  of  ten 
years."  See  People  t.  Center,  66  Cal.  551, 
5  Pac.  Bep.  263,  and  6  Pac.  Rep.  481;  and 
People  V.  Clarke,  9  N.  Y.  849,  therein  cited; 
also  Weber  v.  Commissioners,  18  Wall.  57, 
in  which  the  same  provision  of  the  statute  of 
limitations  of  1850,  of  this  state,  is  comment- 
ed upon.  Section  316,  Code  Civil  Proc.,  next 
referred  to,  ie^  also  the  same  as  section  4,  c. 
2,  of  the  statuteof  limitations  of  1850,  except 
the  word  "shall,"  in  section  4  of  the  latter 
statute,  has  been  changed  to  the  word  "can  " 
in  section  316.  By  the  terms  of  section  316, 
patentees  or  grantees  of  the  state  are  preclud- 
ed from  maintaining  an  action  respecting 
the  real  property  granted  unless  the  same 
might  have  been  maintained  by  the  people, 
as  specified  in  section  315,  in  case  the  patent 
had  not  been  issued,  or  the  grant  made.  Or, 
in  other  words.  If  the  riglit  of  the  people  to 
maintain  such  an  action  is  barred  at  the  time 
the  patent  is  issued,  or  the  grant  made,  the 


right  of  the  patentee  or  grantee  is  also  barred. 
If,  however,  when  the  state  patent  is  issued, 
or  its  grant  made,  not  more  than  5  of  the  1(V 
year  limit  prescribed  in  section  315  has  run, 
the  patentee  or  grantee  can  maintain  an  ac- 
tion to  recover  the  property,  or  the  mesne 
profits  thereof,  at  any  time  within  the  period 
of  5  years,  as  provided  in  sections  318,  319, 
and  321,  and  subdivision  2,  §  336,  CodeCivU 
Froc.  All  of  these  sections,  together  with 
sections  323-325  of  the  same  Code,  defining 
the  dlfFerent  kinds  of  adverse  possession, 
were  set  up  by  defendant,  in  his  answer,  in 
bar  of  appellants'  right  to  maintain  this  ac- 
tion for  the  recovery  of  the  premises  in- 
volved, or  the  mesne  profits  thereof.  We 
apprehend  that  the  distinction  between  sec- 
tions 315 'and  316,  and  the  other  sections 
mentioned,  is  that,  as  the  state  canoot  be  dis- 
seised of  its  lands  by  the  adverse  occupancy 
of  another,  (Civil  Code,  §  1006.)  a  mere  as- 
sertion by  it  of  ownership  by  legislative  en- 
actaient  or  otherwise,  as  well  by  a  judicial 
proceeding,  las  indicated  In  Weber  y.  Com- 
missioners, supra,  will  prevent  the  time 
specified  in  section  315  from  running,  and 
ripening  into  a  presumptive  title  in  favor 
of  the  adverse  occupant:  while,  under  the 
other  sections,  between  individuals,  nothing 
short  of  an  actual  re-entry  upon,  or  the  com- 
mencement of  an  action  to  recover  the  pos- 
session of,  the  property  of  which  he  has  been 
disseised  under  an  adverse  claim,  will  avail 
the  true  owner  in  preventing  the  adverse  oc- 
cupant from  acquiring  a  title  by  prescrip- 
tion, except  an  acknowledgment  of  the  true 
title  by  the  adverse  occupant. 

As  the  title  of  the  United  States  to  the 
swamp  lands  within  this  stale,  of  which  the 
land  involved  here  was  a  part,  passed  to  this 
state  on  tiie  passage,  and  by  virtue,  of  the  act 
of  congress  of  September  28,  1850,  it  follows 
that,  when  the  state  subsequently  sold  the 
several  tracts  in  dispute, — one,  the  80-acre 
tract,  to  the  predecessors  of  Kile,  and  the 
other,  embracing  the  five  acres,  to  Kile  him- 
self,— upon  their  several  applications  made 
to  purchase  the  same  as  swamp  lands  under 
the  act  of  April  21,  1858,  and  the  amend- 
ments thereto  of  April  18,  1859,  and  after- 
wards issued  its  patents  for  such  tracts  on 
the  26th  of  June,  1862,  and  on  the  5th  day  of 
August,  1865,  respectively,  the  state  parted 
witli  all  its  title  to  the  several  tracts  so  pat- 
ented, and  the  statute  of  limitations  com- 
menced to  run  on  those  dates,  respectively, 
in  favor  of  the  defendant  against  all  persons 
claiming  title  ondersuch  patents.  O'Connor 
v.  Fogle,  63  Cal.  9;  Reed  v.  Ybarra,  60  CaL 
465;  Irrigation  Co.  v.  Jansen,  66  Cal.  300, 
5  Pac.  Rep.  486;  Henshaw  v.  Bissell,  18 
WaU.  255. 

This  action  was  not  commenced  until  the 
14th  day  of  December,  1887;  and  the  respond- 
ent, having  maintained  his  adverse  posses- 
sion from  the  26th  of  June,  1862.  the  timo 
when  the  state's  patent  to  the  80-acre  tract 
was  issued,  until  the  23d  day  of  May,  1884,  tho 
date  of  the  death  of  Kile,  a  period  of  uearljr 
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22  yean,  and  thenoe  to  the  commencement 
of  this  action,  and  paid  all  the  taxes  levied 
or  assessed  thereon,  had,  nearly  17  years  be- 
fore the' last-mentioned  date,  acquired  a  pre- 
scriptive title  to  the  tract,  which  extinguished 
the  legal  title  Kile  liad  acquired  from  the 
state.  Civil  Code,  §  1007.  Bo,  too,  as  to  the 
5-acre  tract.  The  respondent  initiated  his 
adverse  possession  of,  and  claim  of  title  to, 
it,  on  the  the  8th  of  May,  1873,  the  date  of 
his  homestead  entry,  and  maintained  the 
same,  and  paid  all  taxes '  levied  or  assessed 
upon  tbe  land  up  to  the  commencement  of 
this  action,  and  thereby  acquired  a  prescrip- 
tive title  to  it,  sufficient  against  Kile,  six 
years  before  the  latter' s  death. 

There  is  a  finding  to  the  effect  that.  In  a 
certain  action  in  wliich  the  appellants'  testa- 
tor, Kile,  and  one  Beese  B.  Thompson,  were 
plaintiffs,  and  the  respondent  here  was  de- 
fendant, involving  the  title  to  the  5-acre 
tract  in  question  here,  judgment  was  ren- 
dered in  favor  of  the  defendant  on  April  25, 
1866,  and  was  subsequently,  on  appeal  there- 
from to  this  court,  affirmed,  and  that  tbe  same 
atill  remains  in  force,  but  the  conclusion  we 
l»ve  reached  regarding  the  prescriptive  title 
acquired  by  the  respondent  to  tbe  same  land 
renders  it  unnecessary  to  consider  its  effect. 
The  record  does  not  disclose  a'ny  error,  and 
we  therefore  advise  that  the  judgment  be  af- 
firmed. 

We  concur:  Belohsb,  C.  C;  Yancuef,  C. 

Peb  Cubiah.  For  the  reasons  given  in 
tbe  foregoing  opinion  tbe  judgment  appealed 
from  is  affirmed. 

Hearing  in  bank  denied. 

(83  Cal.  388)  

BswiOK  et  al.  v.  MuiB  et  at.  (No.  12,437.) 
{Supreme  Court  of  Callfomia.  March  1,  1890.) 
Kimui  AKD  MixiNO— LiEirs — FoRECLOaintB — Buh- 

MONS — VOLOKTABT  COITTBTANCKS.  ' 

I.  A  ■nmmoiis  sbowlng  tbat  the  action  is  to  re- 
cover money,  and  to  foreclose  lieoa,  contains  "  a 
statement  of  tbe  nature  of  the  action  in  general 
terms, "  within  Code  CIvU  Proc  Cal.  1 407.  >ubd.  2, 
tbonen  it  does  not  show  tbe  nature  of  the  liens,  or 
(or  what,  or  on  what,  they  are  claimed. 

3.  In  an  action  to  foreclose  liens  on  a  mine,  alle- 
ntlons  that  plaintiff  performed  labor,  eta ;  that 
defendant  pnnniaed  to  pay  therefor  at  a  fixed  price ; 
•nd  Uiat  tbe  sum  due  was  unpaid,— were  denied. 
Held,  tiiat  findings  that  tbe  labor  was  performed, 
and  taat  on  a  certain  day,  before  action  brought, 
there  was  due  for  said  work  and  labor  a  oeruin 
■mount,  were  not  sufficient  to  sustain  a  judgment 
for  a  Hen  against  a  mortgage.  It  was  necessary 
to  find  that  there  was  a  promise  to  pay  at  a  given 
imte,  and  that  tbe  amount  was  due  and  unpaid 
wlien  the  action  was  begun. 

8.  Tbe  complaint  alleged  that  a  certain  mort- 
gMe,  antedating  plaintiffs'  liens,  was  without  con- 
■Iderstion,  and  in  fraud  of  plaintiffs.  Held,  that 
a  mere  finding  that  the  mortgage  was  without  con- 
■tderation  would  not  support  a  decree  adjudging 
^atntitto'  liens  prior  thereto,  under  section  M43, 
Ctvll  Codi^  providing  that  mere  want  of  consider- 
ation shall  not  be  proof  of  fraud. 

4.  Tbe  term  "mining  claim,  "as  used  in  section 
1188,  giving  a  lien  on  a  mining  claim  to  persons 
performing  labor,  eto.,  applies  to  a  mine,  the  title  to 
which  has  been  acquired  in  fee,  as  well  as  to  a 
mining  claim  in  its  technical  sense. 


6.  The  fact  that  tbe  owner  hejd  nnder  a  Span- 
ish grant  will  not  prevent  the  attaching  of  a  lien, 
If  the  land  is  In  fact  mineral  land. 

6.  There  can  be  no  lien  for  materials  famished 
unless  they  were  used  in  the  work  done. 

In  bank.  Appeal  from  superior  court. 
Placer  county;  B.  F.  Mtbes,  Judge. 

B.  Percy  Wright,  for  appellants.  C.  A. 
A  P.  P.  Tuttte,  Naphtaly,  Friedenrich  dt 
Aokennan,  and  Graj/  <£  Haven,  for  respond- 
ents. 

Sharfstein,  J.  This  was  an  action  to 
foreclose  a  number  of  liens  upon  a  mine  for 
lalx>r  and  materials,  under  the  act  of  1880. 
There  were  45  plHintifTs,  each  claiming  a 
separate  lien.  Judgment  was  given  for  the 
plaintiffs,  and  two  of  the  defendants  ap- 
pealed. 

1.  The  summons  is  sufficient.  It  states 
tbe  nature  of  tbe  action  in  general  terms, 
and  this  is  all  the  statute'  requires.  -  It  is 
apparent  from  the  statements  of  the  summons 
that  the  action  in  which  it  was  issued  was  to 
recover  money,  and  to  foreclose  liens.  This 
is  the  general  nature  of  tbe  action.  It  is  un- 
necessary to  state  whether  tlie  right  to  the 
money  sought  to  be  recovered  accrued  from 
work  and  labor,  or  from  goods  sold  and  de- 
livered, or  to  state  the  kind  of  lien,  or  on 
what  property  the  lien  attaclied.  All  these 
things  appear  in  tlie  complaint  on  file,  of 
which  filing  he  is  notified  by  the  summons; 
and,  if  he  is  not  notified,  be  is  bound  in  law 
to  know  it  He  is  bound  to  know  that  a 
complaint  has  been  filed,'  for  otherwise  a 
summons  could  not  issue.  It  makes  no  dif- 
ference that  a  copy  of  the  complaint  is  not 
served  on  the  party  moving.  The  above  is 
in  accordance  with  tbe  dictum  in  Lyman  v. 
Milton,  44  Cal.  631.  The  summons  states 
wiiat  the  statute  requires,  and  all  that  is 
needful.  Tbe  cases  decided  in  Lyman  v. 
Milton,  supra,  as  also  Ward  v.  Ward,  59 
Cal.  141,  were  different  from  thi^;  and,  as 
said  above,  there  is  a  compliance  with  tbe 
dictum  in  the  former  case,  and  with  the 
statute.  Why  require  that  to  be  inserted  in 
the  summons  which  must  appear  in  the  com- 
plaint? Our  practice  is^iumbersome  enough 
withootits  being  made  more  so  by  judicial 
decision.  We  cannot  understand  how  it  can 
be  said  tliat  the  summons  does  not  contain  "a 
statement  of  the  nature  of  tbe  action  in  gen- 
eral terms."  The  Code  of  Civil  Procedure 
provides,  which  is  equivalent  to  a  command 
to  all  of  the  courts  of  the  state,  that  all  its  pro- 
visions are  to  be  liberally  construed,  witli  a 
view  to  effect  its  objects,  and  to  promote 
justice.  Code  Civil  Proc.  §  4.  The  objects 
of  tbe  requirements  of  tbe  statute  as  to  what 
tbe  summons  sliall  contain  are  carried  out  by 
servinsrit  with  a  general  statement,  which  is 
specialized  in  the  complaint;  and  it  is  injus- 
tice to  turn  a  party  out  of  court,  or  i-everse 
a  judgment,  on  a  view  of  the  summons  mere- 
ly technical,  when  the  summons  points  to  the 
complaint  where  the  particular  statement  is 

>  Code  CivU  Froo.  CaL  {  407,  subd.  a. 
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made;  and,  if  a  copy  of  the  complaint  is  not 
served  on  the  moving  party,  he  knows  where 
to  lind  it.  When  the  motion  was  made  at 
the  bar  of  the  court,  the  complaint  was,  no 
doubt,  within  reach,  or  it  could  have  been 
procured  in  a  moment.  King  v.  Blood,  41 
Cal.  316,  is  precisely  in  point,  and  treats  the 
question  as  it  is  here,  as  a  perusal  will  at 
once  show.  Tlie  court  did  right  in  denying 
the  motion. 

2.  The  findings  are  insulBcient  to  support 
the  judgment  against  the  appellant  Trumbo. 
In  each  count,  it  was  alleged  that  the  plaintiff 
performed  labor,  etc.;  that  the  defendant 
promised  to  pay  therefor  at  a  fixed  rate;  and 
that  tlie  sum  due  therefor  was  unpaid.  These 
allegations  were  denied  in  each  case;  and  the 
findings  are  simply  of  the  performance  of  the 
labor,  and  that  on  a  certain  day,  before  the 
commencement  of  the  action,  "there  was  due 
for  said  work  and  labor  an  unpaid  balance  of 

8 ,"  naming  it.     A  finding  that  a  cer- 

tain  sum  was  "due  and  unpaid"  at  a  day  an- 
terior to  the  beginning  of  the  action  was  not 
a  finding  of  a  promise  to  pay  at  a  fixed  rate, 
or  any  rate,  or  that  any  amount  was  dueand 
unpaid  at  the  commencement  of  the  action. 
The  money  thus  due  and  unpaid  might  have 
been  paid  before  the  day  last'  mentioned ;  and 
the  court  cannot  say.  as  matter  of  law,  that 
any  amount  was  due  when  suit  was  com- 
menced. The  precise  question  in  issue  should 
be  found,  as  also  that  a  sum  of  money  was 
due  and  unpaid  on  the  day  the  action  was 
brouglit.  These  issues  are  material.  As  to 
the  latter,  as  showing  its  materiality,  it  may 
b«  observed  that  plaintiff  could  only  have  a 
lien  for  the  money  which  was  dueand  unpaid 
on  the  day  he  begaa  bis  suit. 

3.  The  appellant  Trumbo  was  alleged  to 
claim  a  lien  upon  the  property  by  virtue  of  a 
moi-tgage  which  appears  to  have  been  made 
before  most  of  the  plaintiffs'  liens  attached. 
The  complaint  alleged  that  this  mortgage  was 
without  consideration,  "and  in  fraud  of  the 
plaintiffs."  The  question  as  to  the  priority 
of  this  mortgage  over  the  plaintiffs'  liens  was 
a  material  one.  The  court  found  that  it  was 
without  consideration,  but  made  no  finding 
as  to  fraud.  The  decree  was  that  the  prop- 
erty should  be  sold,  and  the  proceeds  applied 
first  to  the  payment  of  the  plaintiffs'  claims. 
In  tills  there  was  error.  Assuming,  for  the 
purposes  of  the  opinion,  that  the  bare  state- 
ment of  the  mortgage  was  "  in  fraud  of  the 
plaintiffs,"  isasulficientavermentthatit  was 
made  for  the  purpose  of  hindering,  delaying, 
or  defrauding  creditors,  the  court  should 
have  found  upon  the  question  of  fraud.  Those 
of  the  plaintiffs  whose  liens  were  subsequent 
in  point  of  time  to  the  mortgage  could  attack 
it  only  upon  the  ground  that  it  was  made  to 
binder,  delay,  or  defraud  creditors.  The 
mere  fact  that  it  was  without  consideration 
is  not  the  equivalent  to  this.  Civil  Code,  § 
3442.  It  was  error,  therefore,  to  decree  that 
all  theplaintiffs  should  be  first  paid  out  of  the 
proceeds  of  sale,  in  the  absence  of  a  finding 
of  fraud. 


4.  The  appellants  make  certain  points 
which  turn  upon  the  meaning  of  the  term 
"mining  claim,"  as  used  in  the  st^atute.  See 
Code  Civil  Proc.  §  1183,  as  enacted' in  1880. 
It  is  said  that  it  appears  that  the  owners  of 
the  mine  bad  obtained  a  patent  therefor,  and 
that  therefore  it  was  not  a  "mining  claim," 
properly  so  called;  and  that  the  term  "mining 
ground,"  usi>d  in  the  findings  is  not  the  equiv- 
alent to  "mining  claim."  >Ve  think  that, 
for  the  purposes  of  the  law,  it  makes  no  dif- 
ference whether  the  owners  had  obtained  a 
patent  or  not.  If  this  is  not  so,  it  would  fol- 
low that  a  laborer  upon  a  mine  for  which  a 
patent  had  issued  from  the  government  has 
no  lien.  This  is  not  the  meaning  of  the  law. 
The  words  "mining  claim,"  as  used  in  the 
law,  have  no  reference  to  the  different  stages 
ill  the  acquisition  of  the  government  title. 
In  our  opinion,  it  includes  all  mines,  whether 
the  title  is  inchoate,  as  in  the  case  uf  a  rain- 
ing claim  in  its  strict  sense,  or  perfect,  as  in 
the  case  of  a  fee-simple  title. 

It  may  not  make  any  difference  if  the  title 
to  the  mine  had  passed  under  a  Spanish  grant. 
The  decision  in  Williams  v.  Association,  66 
Cat.  193. 5  Pac.  Rep.  85.  is  not  in  conflict  with 
this.  Although  there  are  some  expressions 
in  the  opinion  in  that  case  which  seem  to 
countenance  the  opposite  view,  we  think  that 
what  was  decided  was  merely  that  the  adja- 
cent land,  which  the  defendant  held  under  a 
Spanish  grant,  was  not  mineral  land,  or  ap- 
purtenant thereto.  Such  land  was,  there- 
fore, not  a  mine  or  a  mining  claim  in  any 
sense,  and  consequently  was  not  liable  as  such. 
If  it  shall  turn  out  that  some  of  the  land  in- 
volved here  was  of  that  character,  then  it  is 
not  liable.  But  its  inclusion  in  the  notice  of 
lien  does  not  vitiate  it,  if  any  part  of  it  was  a 
mine.  The  court  can  adjust  the  rights  of  the 
parties  by  its  decree.  Mulone  v.  Mining  Co., 
76  Cal.  583,  18  Pac.  Rep.  772.  We  think  also 
that  the  phrase  "mining  ground,"  used  in 
the  findings,  is  sufiicient  to  designate  and  in- 
clude the  property  upon  which  liens  were 
claimed. 

There  should  be  a  finding  that  the  mate- 
rials furnished  had  been  used  in  the  work 
done.  If  not  used,  there  can  be  no  Uen  by 
the  material-man  against  the  owner.  Silves- 
ter T.  Mine  Co.,  80  Cal.  510.  22  Pac.  Rep. 
217. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:  Beatty,  C.  J. ;  Thornton. 
J.;  McFauland.  J.;  Fox.  J.;  Pateiuon,  J. 


(83  Cal.  373) 

Bewick  et  al.  v.  Mum  et  aU    (No.  12,890.) 

{Supreme  Court  of  California.    March  1, 1890.) 

In  bank.  Appeal  from  superior  court,  Placer 
county;  B.  F.  Mtrbs,  Judge. 

Na-phtaVu,  FrUdenrtch  4  A<Sierman,  for  appel- 
ants.    C.  A.  &  F.  P.  Tuttle,  for  respondents. 

8h ABPSTEiN-,  J.  The  Keneral  features  of  this  case 
aro  the  same  as  in  No.  12,487,  ante,  SSS,  (which 
has  just  been  decided.)    One  of  the  defeadantt 
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Basman,  Tvho  wu  alleged  in  the  oomplalnt  to  have 
some  interest  in  or  claim  upon  the  property  which 
was  subject  to  the  interest  of  the  plaintiffs,  filed 
an  ans-vrer  in  which  he  averred  that  he  had  a  morfc- 
gase  which  bad  priority  over  the  plaintiffs'  claims, 
and  that  he  had  commenced  a  suit  to  foreclose  said 
mortgage,  joining  all  the  plaintiffs  herein  as  de- 
fendants therein,  and  that  said  suit  was  then 
pending;  And  he  annexed  a  copy  of  his  complaint 
m  swdi  suit,  and  prayed  for  judgment  as  in  said 
compliant.  He  also  denied  that  the  sums  claimed 
by  the  plaintiffs  were  unpaid.  As  has  been  stated 
fai  the  companion  case,  the  findings  are  Insufficient 
upon  the  issue  of  payment,  which  issue  arises  up- 
on the  answer  of  this  appellant.  Upon  a  retrial 
the  decree  in  the  foreclosure  suit,  if  one  has  been 
obtained,  as  seems  to  be  conceded,  can  be  set  up 
by  supplemental  answer,  and  the  Question  as  to  its 
effect  tried  and  determined.  The  judgment  is 
therefore  reversed,  and  the  oause  remanded  for  a 
newtrlaL 

We  ooDonr:    Bbattt,   O.  J.;  VLoWiXLAXV,  J; 
PAtBBaOH,  J. ;  Tbobhtok,  J. 


(83  Cal.  n4) 

People  v.  Clikb.    (No.  20.585.) 
{Supreme  Court  of  Califomhu    March  S,  1890.) 

CBnaHAI.    Law— PLBi— LiBCEST— EvrDHSOB— IK- 
STBaCTIOKS— AFPBAl4i.BI.B  ObDBRS. 

L  Where  the  record  shows  nothing  to  the  con- 
trary, it  will  be  presumed  that  defendant  was  pres- 
ent when  tiie  plea  of  not  guilty  was  entered  for  him 
by  Id*  connseL 

S.  Defendant,  having  testified  that  he  bought 
the  horse,  which  he  was  alleged  to  have  stolen, 
from  one  R.,  was  asked,  on  crosa examination: 
"Whore  is  R.  now,  do  you  know!"  "When  did 
you  last  hear  from  him!"  '  "Have  yon  made  any 
effort  to  procure  his  attendance!"  Held  proper 
questions,  as  his  ability  or  expectation  to  have  R. 
corroborate  his  statement  might  throw  some  light 
on  its  truth. 

8.  Evidence  that  R.  had  stolen  other  horses  in 
the  neighborhood,  about  the  same  time  that  the 
horse  in  controversy  was  stolen,  was  properly  ex- 
cluded as  irrelevant  and  hnmateriaL 

4.  The  court  properly  refused  to  Instruct  that 
"the  fact  that  the  defendant  did  not  produce  R  as 

.  »  witness  Is  not  to  be  considered  by  the  jury  as  a 
circumstance  of  guilt, "  as  it  was  a  drcumstanoe 
which  the  jury  had  a  right  to  consider. 

5.  An  instruction  that  "the  testimony  of  R.,  If 
he  had  been  called  as  a  witness  to  prove  that  he 
had  sold  the  horse  to  the  defendant,  would  have 
been  entitled  to  no  more  weight  than  the  defend- 
ant's, all  other  things  being  equal, "  was  properly 
denied,  because  it  related  to  the  weight  -to  lie  at- 
tached to  evidence. 

6.  An  inatruction  that  "the  possession,  or 
even  recent  possession,  of  stolen  property,  is  not 
alone  sufSdent  evidence  to  find  the  possessor 
guilty  of  the  crime  of  having  stolen  the  property, 
unless  there  is  some  othei'  evidence  in  the  case 
tending,  with  this  fact  of  possession,  to  establish 
his  gnllt, "  was  not  prejudicial  to  defendant. 

7.  An  ordbr  denying  a  motion  in  arrest  of 
judgment  is  not  appealable. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Fresno  county; 
J.  B.  Camfbell,  Judge. 

W.  D.  Brady,  for  appellant.  Attp.  Gen. 
Oeo,  A.  Johnson,  for  the  People. 

FooTE,  0.  The  defendant  was  tried  and 
convicted  of  grand  larceny.  From  the  judg- 
ment rendered  in  the  premises,  an  order  over- 
ruling his  motion  in  arrest  of  judgment,  and 
an  order  refusing  liim  a  new  trial,  he  appeals. 
The  order  denying  the  motion  in  arrest  of 
Judgment  is  not  appealable.  People  t.  Ma- 
Jon,  65  Cal.  100,  3  Pac.  Bep.  401. 


It  is  claimed  that  the  record  does  not  dis- 
close the  fact  that  the  defendant  personally 
pleaded  not  guilty  to  the  information  filed 
against  him ;  that  for  this  reason  it  does  not 
appear  that  the  court  below  had  jiirisdiction 
to  try  him.  The  record  shows  that  the  de- 
fendant was  arraigned,  and  asked  for  further 
time  in  whicli  to  plead.  'A  demurrer  was 
then  filed  by  his  counsel,  and  overruled  by 
the  court.  "Whereupon  W.  D.  Grady,  <rf 
counsel  for  defendant,  in  open  court  pleads 
not  guilty  of  the  offense  charged  in  the 
information  for  and  on  behalf  of  the  de*- 
fendant,  J.  O.  Cline."  There  is  nothing, 
therefore,  in  the  record  which  goes  to  show 
that  the  defendant  was  not  present  when  (aft- 
er doe  arraignment  theretofore  had)  his 
counsel  entered  the  plea  of  not  guilty.  In 
People  V.  Huff,  72  Cal.  118, 13  Pac.  Rep.  168, 
it  was  contended  tliat  the  judgment  should 
be  reversed,  because  at  "a  view  "  had  by  the 
jury  of  the  premises  where  the  crime  was 
committed  it  did  not  affirmatively  appear  that 
the  "sworn  oflScer"  in  charge  of  the  jury  was 
the  s)ieriff,"or  that  the  place  where  the  offense 
was  cliarged  to  have  been  committed  was 
shown  to  the  jury  by  a  person  appointed  by 
the  court  for  that  purpose,  or  that  the  defend- 
ant's counsel  and  the  judge  of  the  court  were 
present."  But  the  appellate  court,  in  refot* 
ing  the  argument  made  in  that  behalf,  said: 
"The  settled  rule  is  that  error  is  not  to  be 
presumed,  but  must  affirmatively  appear  in 
the  record,  and  all  omissions  and  uncertain- 
ties in  a  bill  of  exceptions  are  to  be  con- 
strued against  the  party  presenting  it. 
*  *  *  It  will  be  presumed,  therefore,  in 
the  absence  of  a  showing  tp  the  contrary, 
that  the  sworn  officer  who  accompanied  the 
jury  was  the  sheriff  or  his  deputy;  that  the 
place  which  the  jury  were  sent  out  to  view 
was  properly  shown  to  them  by  a  person  ap- 
pointed by  the  court  for  that  purpose;  and 
that,  if  need  be,  the  counsel  and  judge  were 
present."  We  think  it  clear  that  in  this 
case  it  must  \x  presumed  that  the  defendant 
was  present  when  the  plea  of  not  guilty  was 
entered  for  him  by  liis  counsel.  He  was  in 
no  worse  condition  than  if  upon  his  arraign- 
ment, which  was  properly  had,  he  had  stood 
mute,  when  the  court  could  have  ordered  his 
plea  of  not  guilty  to  be  entered  for  him.  All 
the  charges  of  the  information  against  him 
were  thus  put  in  issue,  he  was  present  at  the 
trial,  and  testified  in  his  own  behalf,  and 
none  of  his  rights  suffered  any  prejuaioe  by 
reason  of  the  plea  thus  entered. 

The  defendant,  in  his  effort  to  account  as 
to  how  he  honestly  came  by  the  property,  had 
testiBed  that  he  bought  the  horse  he  was  al- 
leged to  have  stolen  from  one  Kobles.  The 
prosecution,  on  cross-examination,  asked 
him:  "  Where  is  Robles  now,  do  you  know?" 
"When  did  you  last  hear  from  him?"  "Have 
you  made  any  effort  to  procure  his  attend- 
ance?" These  questions  were  objected  to, 
but  the  objection  was  o verr u  led.  We  do  not 
perceive  any  force  in  the  objection.  It  was 
competent  to  show,  as  a  circumstance  in  the 
case,  the  probability  or  improbability  of  the 
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defendant's  statement,  by  making  it  evident 
whether  or  not  he  could  have  had,  or  expect- 
ed to  have  had,  Robles  to  testify  in  corrobo- 
ration of  defendant's  statement.  Thus  some 
light  might  be  shed  upon  the  matter  as  to 
wliether  tlie  defendant  was  telling  the  truth, 
or  the  contrary,  about  his  getting  the  horse 
innocently  from  Robles. 

It  is  farther  claimed  that  the  court  erred 
in  not  allowing  the  witness  Strivena  to  state 
in  evidence  that  Robles  bad  been  arrested  by 
him  for  stealing  other  horses  in  ttie  immedi- 
ate neighborhood  where  the  horse  in  contro- 
versy was  stolen,  and  about  the  same  time 
as  that  of  the  last  theft,  and  that  Robles  was 
placed  under  arrest  and  ttilcen  to  a  justice's 
court  on  charge  of  stealing  said  other  horses. 
How  the  fact  that  Robles  about  tl)e  same  time 
bad  stolen  other  horses  could  affect  tlie  de- 
fendant's alleged  theft  of  the  horse  here  in- 
volved, or  could  be  pertinent  or  material  to 
the  issues  liere  made  and  tried,  we  cannot 
perceive.  All  the  evidence  of  tliat  kind 
which  was  offered  to  be  proven  by  Sirivens 
or  Hensley  was  properly  prevented  by  the 
court  from  going  to  the  jury. 

It  is  further  assigned  for  error  that  the 
court  refused  this  instruction  requested  by 
the  defendant,  viz.:  "The  fact  that  tlie  de- 
fendiint  did  not  produce  Guadaloupe  Robles 
as  a  witness  is  not  to  be  considered  by  the 
jury  as  a  circumstance  of  guilt."  The  in- 
struction had  no  application  to  the  instance 
of  a  defendant  neglecting  or  refusing  to  tes- 
tify, which  the  statute  says  is  not  to  preju- 
dice him.  Section  1323,  Pen.  Code.  The 
fact  that  Robles,  from  whom  the  defendant 
claimpd  to  have  bought  the  horse  alleged  to 
have  been  stolen,  was  not  present  to  testify 
as  a  witness  in  the  defendant's  behalf  was  a 
circumstance  which  the  jury  could  consider, 
as  a  matter  of  evidence,  in  determining  the 
probable  truth  or  falsity  of  the  defendant's 
statement  as  to  hqw  he  came  by  the  horse. 
But  the  instruction,  in  the  form  asked  for, 
virtually  assumed  to  take  away  the  consider- 
ation of  this  circumstance  from  the  jury,  in 
determining  the  guilt  or  innocence  of  the  de- 
fendant, which  was  improper.  While  it  Is 
true  that  the  factof  Robles  not  being  present 
would  not  prove  the  defendant  to  be  guilty 
as  charged,  it  was  nevertheless  a  circum- 
stance which  the  jury  might  consider.  In 
addition,  the  language  of  the  instruction,  as 
asked,  is  somewhat  inaccurate,  and  might 
have  misled  f;he  jury. 

It  is  also  claimed  that  the  court  erred  in 
refusing  this  instruction:  "The  testimony  of 
Robles,  if  be  had  been  called  as  a  witness  to 
prove  that  he  had  sold  the  horse  to  the  de- 
fendant, would  have  been  entitled  to  no  more 
weight  than  the  defendant's,  all  other  things 
being  equal."  This  was  an  instruction  as  to 
the  weight  to  be  attached  to  evidence,  and 
was  properly  refused. 

The  court  below  is  also  complained  of  for 
granting  of  its  own  motion  this  instruction: 
"The  possession,  or  even  recent  possession, 
of  stolen  property,  is  not  alone  suOicient  evi- 


dence to  find  the  possessor  guilty  of  the  crime 
of  having  stolen  the  property,  unless  there  is 
some  other  evidence  in  the  case  tending,  with 
this  factof  possession,  to  establish  his  guilt." 
We  do  not  perceive  any  impropriety  in  the 
instruction.  It  directed  the  jury  that  they 
could  not  convict  the  defendant  on  the  evi- 
dence alone  of  the  recent  possession  of  the 
property  alleged  to  have  been  stolen;  that 
they  must  have  some  other  evidence  before 
them  in  addition  to  such  possession,  tending, 
at  least,  to  show  the  defendant's  guilt,  before 
they  could  convict  him  of  the  crime  charged 
against  him.  This  was  an  in&truction  of 
caution,  was  in  the  defendant's  favor,  did 
not  prejudice  bim  in  any  way,  and  was  in 
entire  harmony  with  the  other  instruction 
given.  We  perceive  no  prejudicial  error  in 
the  record,  and  advise  that  the  appeal  from 
the  order  denying  the  motion  in  arrest  of 
judgment  be  dismissed,  and  the  judgment 
and  order  refusing  a  new  trial  be  ailirmed. 

I  concur:    Hatne,  C. 

Per  Cxtriah.  For  the  reasons  given  in 
the  foregoing  opinion  the  appeal  from  the  or- 
der denying  the  motion  in  arrest  of  judg- 
ment is  dismissed,  and  the' judgment  and  or- 
der refusing  a  new  trial  are  affirmed. 


(83  Cat.  115) 

In  re  Cook's  Estate.    (No.  18,396.) 

iSuixreme  Court  qf  CaHfomla.    March  10, 1890.) 

DivoRCB— Rbnoitiox  6v  Jtmaiiatny-DBATB  or 
Plaintifp. 
A  judgment  of  divorce,  entered  in  the  min- 
ntes,  takes  eSecb  from  Its  rendition,  and  may  be 
entered  mine  v"^  tunc  after  plaintiff's  deatlL  on 
motion  of  her  second  husband,  whether  the  fail- 
ure to  enter  it  before  was  due  to  plaintiff's  own 
noglect,  or  to  that  of  ber  attorneys,  or  of  the  clerk 
of  the  court.  FoUowiag  In  re  Cook's  Estate,  IS- 
Fao.  Rep.  431. 

Department  I.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Cop- 
FKY,  Judge. 

Eugene  M.  Deuprey  and  Alfred  Clarke, 
(Geo.  W.  Chamberlain,  of  counsel,)  for  Theo- 
dore T.  Cook.  James  M.  Seawell  and  Henry 
C.  MePike,  for  William  E.  Miller,  assignee 
of  William  W.  Richards. 

Paterson,  jr.  This  Is  an  appeal  from  a 
decree  of  distribution.  The  case  has  l)een 
in  this  court  before.  77  Cal.  220,  17  Pac. 
Rep.  928,  19  Pac.  Rep.  431.  The  question 
to  be  determined  is  whether  Theodore  T. 
Cook  or  William  W.  Ricliards  is  the  sur- 
viving husband  of  Emma  Cook,  deceased. 
Each  claims  that  he  is  entitled  to  one-half 
of  her  estate  by  virtue  of  such  relation. 
Cook  was  married  to  the  deceased,  Decem- 
ber 26,  1873.  Richards,  believing  that  she 
had  been  divorced  from  Cook  on  April  23, 
1880,  was  married  to  her  in  due  form  of 
law,  on  May  30.  1880,  and  thereafter  lived 
and  cohabited  with  her  as  her  husband  until 
her  death,  November  30,  1883.  At  tlie  for- 
mer bearing  of  tlie  contest  the  court  below 
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decided  in  favor  of  Cook,  holding  that,  as  the 
decree  of  divorce  liad  not  been  actnally  en- 
tered, he  had  never  been  divorced  from  Em- 
ma. On  appeal  we  reversed  the  decree,  and 
remanded  the  cause  for  a  new  trial.  On  the 
last  trial  the  court  below  admitted  the  judg- 
ment roll  in  Cook  v.  Coolc  in  evidence,  held 
that  the  parties  were  divorced  in  that  action, 
adjudged  Richards  to  be  the  surviving  hus- 
band, and  entered  a  decree  distributing  one- 
half  of  tiie  estate  to  his  assignee.  Miller. 
From  this  decree  Cook  has  appealed.  In  the 
former  opinion  it  was  said:  "Of  course,  we 
have  no  commendation  for  the  neglect  of  the 
clerk  to  enter  the  judgment  in  Cook  v.  Cook 
immediately  after  it  was  pronounced,  or  for 
the  failure  of  the  attorney  for  the  plaintiff  in 
that  action  to  see  that  the  judgment  was  then 
entered.  But  many  of  the  most  perplexing 
questions  presented  here  arise  out  of  the 
want  of  care  or  the  want  of  capacity  of  at- 
torneys and  other  oflOlcers  of  the  courts.  It 
is  the  duly  of  the  court,  however,  to  protect 
the  rights  of  litigants  even  against  the  inca- 
pacity of  their  agents,  except  where  such  in- 
capacity has  placed  those  rights  beyond  the 
leach  of  legal  justice."  Acting  u{K>n  the 
theory  that  the  neglect  of  the  clerk  without 
fault  of  Emma  Cook  was  the  basis  upon  which 
the  court  rested  its  decision,  counsel  for  Cook, 
against  the  objection  of  respomlent,  proved 
at  the  last  trial,  and  the  court  found,  "that 
after  the  rendition  of  said  decree  in  Cook  v. 
Cook  the  attorney  for  said  Emma  Cook  in 
said  action  notified  her  that  she  was  not  and 
would  not  be  divorced  from  said  Theodore  T. 
Cook  until  said  divorce  was  entered;  and 
that,  in  order  to  have  said  decree  entered,  it 
was  necessary  for  her  to  pay  the  fees  of  the 
clerk  of  said  court  for  entering  said  decree, 
amounting  to  the  sum  of  S4,  but  that  said 
Emma  Cook  wholly  neglected  to  pay  said  fee; 
that  the  failure  to  enter  said  decree  of  di- 
vorce was  wholly  the  fault  of  said  Emma 
Cook,  and  not  the  fault  of  the  court,  or  any 
of  its  officers,  or  her  attorneys."  It  is  said 
that  witliout  the  judgment  which  was  entered 
nunc  pro  tunc  there  would  have  been  no  evi- 
dence of  a  decree  of  divorce,  and  that  the  va- 
lidity of  the  order  for  a  decree  nunc  pro  tune 
rested  upon  the  fact  that  it  was  the  fault  of 
Emma  Cook's  attorneys,  or  of  the  clerk,  and 
not  any  fault  of  her  own,  which  led  to  the 
delay  in  the  entry  of  the  decree.  Therefore, 
it  being  made  to  appear  that  the  failure  to 
enter  the  decree  until  after  the  death  of  Em- 
ma was  due  to  her  own  neglect  in  her  life- 
time, it  is  claimed  the  decree  nunc  pro  tune 
is  invalid,  and  should  have  been  excluded. 

There  are  two  answers  to  this  contention 
of  appellant: 

1.  We  do  not  think  that  the  court  in  the 
former  appeal  placed  its  decision  upon  the 
ground  that  the  failure  to  enter  the  decree 
was  due  to  the  fault  of  the  attorneys  of  Em- 
ma, or  to  the  clerk,  or  that  it  considered  the 
question  as  to  whose  fault  caused  the  delay 
at  all  material.  An  examination  of  the  opin- 
ion rendered  by  Mr.  Justice  MoFaklano 


will  show  that  the  decision  went  upon  the 
grounds  that  the  record  in  Cook  v.  Cook  es- 
tablished the  fact  that  a  judgment  of  divorce 
had  been  rendered  by  the  court  on  April  23, 
1880,  and  entered  in  the  minutes;  that,  thus 
entered  in  the  minutes,  it  was  as  valid  and 
binding  as  if  had  been  written  and  signed  by 
the  court,  and,  being  so,  took  effect  at  the 
timeof  its  rendition;  that,  the  judgmenthav- 
ing  been  rendered  in  the  life-time  of  Emma, 
there  was  no  error  in  entering  it  after  her 
death,  it  being  the  duty  of  the  clerk  to  enter 
the  judgment  at  any  time  after  its  rendition 
upon  payment  of  fees,  and  tho  entry  being 
but  the  evidence  of  the  judgment  already  in 
operation  and  effect.  These  being  the  grounds 
of  the  decision,  we  are  bound  to  hold  that 
the  distinction  sought  to  be  made  by  appel- 
lant between  the  facts  of  the  case  as  they  ap- 
peared on  the  former  trial  and  in  this  record 
is  an  immaterial  one,  and  therefore,  under 
the  rule  as  to  the  law  of  the  case,  the  judg- 
ment should  be  affirmed. 

2.  If  it  be  true  that  the  court  could  not 
enter  a  decree  mine  pro  tunc  unless  the  delay 
was  caused  by  the  fault  of  an  officer  of  the 
court,  the  question  remains,  where  and  how 
is  the  cause  of  the  delny  to  be  determined? 
It  must  be  done  in  the  court  in  which  the  en- 
try is  to  be  made.  In  this  matter  it  appears 
that  the  court  which  rendered  the  decree 
heard  evidence  and  ordered  a  decree  entered 
nunc  pro  tunc.  If  proof  of  the  fact  that 
Emma  Cook  was  not  in  fault  was  required, 
we  must  presume  that  such  proof  was  of- 
fered. In  other  words,  so  long  as  the  decree 
stands  it  is  conclusive  as  to  all  matter  of  ev- 
idence necessary  to  its  validity.  But  it  is  . 
claimed  that  the  decree  as  entered  is  void  on 
its  face  because  made  on  application  of  Rich- 
ards, a  stranger  to  the  record  and  without 
notice.  These  contentions  were  urged  upon 
the  court  on  tiie  former  hearing.  If  they,  or 
either  of  them,  had  been  deemed  sound,  the 
judgment  would  not  have  been  reversed;  if 
the  decree  was  void,  it  would  have  been  de- 
clared to  be  inadmissible  evidence.  Judg- 
ment and  order  affirmed. 

We  concur:    Beatty,  0.  J.;  Fox,  J. 


(8S  Cal.  423) 

In  re  Hiluabd's  Estate.  (Ko.  13,476.) 

(Supreme  Coxirt  of  Calif  omia.    March  IQ,  1890.) 

exscutobs  and  adiiinistitatobs  — acconntiko— 
Interest.  . 

1.  Where,  on  final  accounting  of  executors,  ev- 
idence is  admitted,  without  objection,  as  to  the  oon- 
tents  of  letters  which  were  not  produced,  acknowl- 
edging the  payment  of  two  contested  items,  and  one 
of  the  executors  testifies  that  he  actually  paid  the 
game,  the  items  are  sufficiently  vouched,  in  the 
absence  of  contradictory  evidence,  to  warrant  the 
court  in  allowing  them. 

i.  Though  there  is  no  evidence  that  the  exec- 
ntors  derived  any  benefit  from  the  use  of  money 
belonging  to  the  estate,  they  are  chargeable  with 
legal  interest,  with  annual  rests,  after  a  year  from 
the  time  of  their  appointment,  where  it  appears 
that  the  administration  might  have  been  closed 
within  that  time,  and  the  only  excuse  offered  for 
the  delay  was  the  negligence  of  the  executors'  at- 
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tomey,  who  died  six  or  seven  years  before  the  com- 
mencement  of  the  present  suit;  that  until  about 
two  years  before  that  time  they  supposed  the  es- 
tate was  all  settled,  but  never  inquired  about  it; 
that  they  did  not  succeed  in  loaning  the  money  on 
satisfactory  security  the  flrsl  two  or  three  years; 
and  that  since  then  they  did  not  try  to  do  so,  but 
one  of  them  kept  it  separate  in  his  safe  for  three 
or  four  years,  and' used  it  whenever  he  needed  or 
wanted  it,  but  had  never  put  it  out  at  interest. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Amador  county; 
C.  B.  Ahmstkong,  Judge. 

E.  C.  Pamsioorth  and  John  F.  Ellison, 
for  appellant.  D.  B.  SpagnoU  and  C.  H. 
Lindley,  for  respondents. 

Vanclief,  C.  Gliester  Milliard  died  tes- 
tate in  Amador  county  in  April,  1879,  leav- 
ing real  and  personal  property  of  the  value 
of  about  $2,355.  whicti  lie  devised  and  be- 
queathed to  his  two  minor  sons,  Albert  and 
George  Hilliard.  The  will  appointed  Sam- 
uel W.  Bright  and  Martin  Dotta  executors, 
without  requiring  them  to  give  bond  or  se- 
curity for  the  performance  of  their  duties, 
and  authorized  them  to  sell  and  convey  all 
the  property  of  the  estate,  and  convert  it  In- 
to money,  without  any  order  of  court,  and, 
after  paying  the  lawful  debts  of  liis  estate,  to 
invest  the  residue  of  the  money  for  tlie  ben- 
etit  of  his  said  sons.  The  will  also  nominat- 
ed and  appointed  the  same  persons — Bright 
and  Dotta— guardians  of  the  persons  and  es- 
tates of  his  said  minor  sons,  without  requir- 
ing any  bond  or  security  for  the  performance 
of  their  duties  as  such.  The  will  was  proved, 
and  Bright  and  Dotta  were  appointed  execu- 
tors, May  12,  1879.  Within  one  year  after 
their  appointment  the  executors  sold  all  the 
property,  and  paid  all  the  debts,  of  the  es- 
tate, but  appear  to  have  reported  to  the  pro- 
bate court  no  account  thereof,  nor  of  any  of 
their  transactions  in  regard  to  the  estate,  un- 
til, in  obedience  to  an  order  of  that  court, 
they  flled  their  final  account  on  the  15tli  day 
of  .July,  1889;  whereby  it  appeared  that  they 
had  received  in  cash  from  the  estate  $2,- 
855.48,  of  which  they  had  disbursed  SI, 764.85, 
leaving  in  their  hands  $590.58.  A  portion 
of  the  disbursements  was  for  the  support  and 
care  of  the  minor  sons;  among  them,  four 
items  of  8160  each,  paid,  respectively,  No- 
vember 3,  1879,  November  3.  1880.  Novem- 
ber 16,  1881.  January  22, 1883,  to  Mrs,  J.  D. 
Oaits.  On  July  29th.  after  the  filing  of  tliis 
final  a'ccount,  A.  C.  Hilliard,  one  of  said  sons, 
being  then  over  21  years  of  age,  flled  in  the 
probate  court  his  written  objections  to  the 
following  items  charged  in  the  account:  The 
item  of  $150  charged  as  having  been  paid 
Mrs.  Oaks  on  November  16, 1881,  and  to  the 
item  of  $150  charged  as  paid  Mrs.  Oaks,  Jan- 
uary 22,  1883, — on  the  ground  that  neither 
of  these  items  had  been  paid.  He  further 
claims  that  the  executors  should  be  charged 
with  interest  on  all  money  received  by  them 
from  May  15,  1880,  for  the  reason  that  12 
months  was  a  reasonable  time  within  which 
to  settle  the  estate,  and  that  no  reason  exist- 
ed why  the  estate  should  not  have  been  set- 


tled and  distributed  within  that  period.  The 
issues  thus  raised  were  regularly  tried,  and 
the  court  overruled  the  objections  of  A.  C. 
Hilliard.  and  approved  and  allowed  the  final 
account  of  the  executors  in  all  respects  as 
rendered  by  them.  From  the  order  approv- 
ing and  allowing  the  final  account  of  the  ex- 
ecutors, A.  C.  Hilliai-d  appeals  upon  a  bill  of 
exceptions. 

1.  As  to  the  two  items  of  $150  each,  charged 
as  paid  to  Mrs.  Oaks,  the  bill  of  exceptions 
states  that  "there  were  no  vouchers  pro- 
duced, and  none  flled,  but  satisfactory  evi- 
dence was  introduced  before  tho  court,  by 
said  executors,  showing  and  proving  that  all 
said  items  were  paid  by  said  executors." 
Immediately  following  this  the  bill  uf  excep- 
tions proceeds:  "In  further  support  of  said 
account,  S.  W.  Bright,  pne  of  said  execu- 
tors, was  sworn,  and  testified  in  substance 
as  follows,  to-wit:  ••  *  *  There  were 
two  minor  sons  of  said  deceased,  and  they 
remained  on  the  ranch  of  said  deceased  about 
ten  months  after  the  death  of  said  deceased. 
M''e  were  appointed  the  guardians  of  said 
minors  by  the  will  of  deceased.  About  ten 
months  after  the  death  of  said  deceased  I 
took  said  minors  to  their  aunt,  Mrs.  J.  D. 
Oaks,  in  Tehama  county,  Cal.,  according  to 
the  request  of  said  Chester  Hilliard  in  his  life- 
time, and  agreed  to  pay  her  $150  a  year  for 
the  support  and  maintenance  of  both  said 
minors,  and  told  lier  I  thought  I  could  do 
so  for  three  or  four  years.  I  paid  her  $150 
in  advance,  November  3, 1879.  On  Novem- 
ber 3,  1880,  I  paid  lier  $150.  On  Novem- 
ber 16,  1881,  1  paid  her  $150.  On  Janu- 
ary 22,  1883,  I  paid  her  $150.  I  think  Mrs. 
Oaks  died  just  before  this  last  sum  was  paid, 
and  this  last  sum  was  paid  to  her  husband. 
I  received  letters  every  time  the  money  was 
paid,  acknowledging  the  receipt  of  the  same, 
but  do  not  know  where  those  letters  are  now. 
Some  of  the  money  paid  to  the  Oaks  I  ad- 
vanced from  my  own  money.'"  There  ap- 
pears to  have  been  no  objection  or  exception 
to  the  testimony  of  the  witness  as  to  the  con- 
tents of  the  letters  from  Oaks  acknowledg- 
ing the  receipt  of  the  money,  on  the  ground 
that  the  proof  of  the  loss  of  those  letters  was 
insu£3cient,  nor  upion  any  other  ground; 
therefore  it  does  not  appear  that  the  court 
erred  in  holding  that  the  items  of  payment 
objected  to  were  sufficiently  vouched.  The 
contents  of  those  letters,  acknowledging  the 
receipt  of  payment,  supplemented  by  the 
testimony  of  the  executor  that  he  actually 
made  the  payments,  constituted  sutiicient 
vouchers,  in  the  absence  of  any  counter-evi- 
dence, to  justify  the  court  in  allowing  them 
as  proper  charges.  Estate  of  Rose,  63  Cal. 
349;  In  re  Moore,  72  Cal.  344, 13  Pac.  Rep.  880. 

2.  It  is  contended  by  appellant  that  the  ex- 
ecutors should  be  charged  with  legal  Inter- 
est, with  annual  rests,  on  the  money  of  the 
estate  in  their  hands,  for  the  reasons  that 
they  delayed  the  settlement  of  the  estate  and 
the  distribution  of  money  for  an  unreason- 
able length  of  time,  and  during  that  time 
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they  bad  mingled  the  money  with  their  own, 
and  used  it  in  their  business.  Mr.  Bright, 
one  of  the  executors,  testiSed  that  tlie  admin- 
istration might  have  been  closed  within  one 
year  from  the  date  of  the  appointment  ot  the 
executors ;  and  the  only  excuses  offered  for  not 
having  closed  it  witliin  that  time  are  that 
their  attorney  was  negligent,  and  did  not 
proceed  with  tiie  business  as  they  had  re- 
quested him  to  do;  that  their  attorney  died 
six  or  seven  years  before  the  trial  of  this 
matter;  that  until  about  two  years  before 
this  trial  they  supposed  the  estate  was  all 
settled,  as  they  had  paid  all  the  debts  of  the 
estate,  contracted  by  their  testator,  within  a 
year  after  their  appointment,  but  never  in- 
quired into  it,  and  never  asked  their  attor- 
ney about  it.  As  to  the  use  of  the  money,  he 
testified  that  they  had  tried  during  the  first 
two  or  three  years  to  loan  the  money,  but 
could  not  get  the  kind  of  security  they  want- 
ed; that  the  money  }inA  been  kept  separate  in 
bis  safe  most  of  the  time,  but  they  had  not 
tried  to  loan  it  since  January  22,  1883;  that 
whenever  he  (witness)  needed  or  wanted  the 
money  he  used  it,  but  was  always  ready  to 
pay  it  over  when  necessary,  but  they  had 
never  put  ft  out  at  interest,  and  that  for 
three  or  four  years  he  kept  the  money  sepa- 
rate from  his  own.  It  is  stated  in  the  bill  of 
exceptions  that  "no  evidence  was  introduced 
showing  that  the  executors  derived  any  ben- 
efit by  the  use  of  such  money." 

It  appears  by  the  account  rendered  that  the 
executors  charged  tliemselves  with  interest 
on  money  of  the  estate  $75  a  year  for  each 
of  the  three  years, — 1880-81-82, — amount- 
ing to  S225.  Mr.  Bright  testified  that  these 
charges  were  for  interest  on  deferred  pay- 
ments for  real  estate  spld  by  the  executors. 
I  think  the  court  should  have  charged  the  ex- 
ecutors with  legal  interest  on  all  the  money 
for  the  time  it  remained  in  their  hands  after 
May  15,  1880,  with  annual  rests.  All  the 
money  appears  to  have  l)een  received  by  the 
executors  before  May  12,  1880,  except  8930, 
purchase  money  for  real  estate,  upon  which 
they  have  charged  themselves  with  interest 
for  three  years,  at  $76  a  year,  ending  No- 
vembers, 1882.  This  interest  should  not  be 
recharged.  With  this  exception  the  final  ac- 
account  rendered  by  the  executors  furnishes 
all  the  data  necessary  for  the  computation  of 
ttae  interest  by  the  rule  above  indicated.  The 
delay  of  the  settlement  and  distribution  of 
the  estate  after  May  15,  1880,  was  unreason- 
able, and  not  sulBciently  excused  by  the  al- 
leged negligence^of  the  attorney  for  the  ex- 
ecutors, as  it  appears  by  the  testimony  of  Mr. 
Bright  that  he  "never  inquired  into  it,  and 
never  asked  Mr.  Porter  [his  attorney]  about 
it."  Mr.  Bright  testified  that  "whenever  he 
needed  or  wanted  the  money  he  used  it," 
though  lie  thinks  he  kept  it  in  his  safe  sepa- 
rate from  his  own  money  three  or  four  years, 
but  never  tried  to  loan  or  invest  it,  as  di- 
tected  by  the  will,  after  January,  1883.  A 
fair  construction  of  all  this  is  that  he  kept 
the  money  to  be  used  by  himself  whenever  he 


wanted  or  needed  it,  and  that  he  so  used  it. 
It  makes  no  difference  that  tliere  was  no  evi- 
dence "showing  that  executors  derived  any 
benefit  by  the  use  of  such  money."  It  is 
enough  that  they  kept  it  for  their  own  use, 
and  used  it  whenever  they  had  use  for  it. 
The  law  requires  executors  and  guardians  to 
account  not  only  for  all  profits  they  realize 
from  the  use  of  the  money  intrusted  to  them, 
but  also  for  both  principal  and  interest,  in  case 
of  loss  by  their  unauthorized  use  ot  such 
money.  In  re  Estate  of  Stott.  52  Cal.  403; 
Estate  of  Clark,  53  Cal.  355. 

I  think  the  cause  should  be  remanded,  with 
directions  to  the  lower  court  to  modify  the 
order  appealed  from  by  charging  the  execu- 
tors with  interest  in  accoi^ance  with  this 
opinion. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  cause  is  remanded, 
with  directions  to  the  court  below  to  modify 
the  order  appealed  from  by  charging  the  ex- 
ecutors with  interest  in  accordance  with  this 
opinion. 


(83  Gal.  460) 

rn  re  Spencer.    (No.  20,632.) 

(Supreme  Court  of  Calif  omla.    March  84, 1890.) 

AI.IMONY — Habeas  CoKPna. 

1.  Thoagii,  in  a  teohDitial  sense,  there  can  be 
no  alimony  where  the  relation  of  husband  and 
wife  has  ceased  to  exist,  yet,  as  Civil  Code  Cal.  i  4, 
requires  the  Code  to  be  liberally  construed,  v;ith 
a  view  to  effect  its  object  and  to  promote  justice, 
a  permanent  future  allowance  to  a  divorced  wife 
will  not  be  defeated  because  granted  under  the 
misnomer  of  "  permanent  alimony, "  where  it  is  a 
lawful  grant  under  Civil  Code,  i  189,  which  pro- 
vides that  where  a  divorce  ia  granted  for  an  of- 
fense of  the  husband  the  court  may  compel  him  to 
make  such  suitable  allowance  to  the  wife  for  her 
support  for  life,  or  for  a  shorter  period,  aa  it  may 
deem  just,  having  regard  to  the  circumstances  of 
the  parties,  respectively,  which  allowance  may  be 
modified  from  Ume  to  time  by  the  court. 

2.  Under  a  writ  of  habens  corpug,  the  court 
can  only  inquire  into  the  jurisdiction,  but  not  into 
the  correctness  of  the  findings  on  which  the  con- 
viction is  based. 

Fatbrsos,  J.,  dissenting. 

In  bank.  Application  for  discharge  on 
habeas  oorpus.  For  former  report,  see  ante, 
37. 

Jordan  t6  Bull,  for  petitioner.  Dom  * 
Dom,  for  respondent. 

Fox,  J.  This  is  an  application  for  dis- 
charge upon  habeas  corptts.  The  return  to  the 
writ  shows  that  the  respondent  is  imprisoned 
under  an  order  of  the  superior  court  of  the 
city  and  county  of  San  Francisco,  made  upon 
conviction  for  contempt,  in  refusing  to  obey 
an  order  of  the  court  theretofore  made,  requir- 
ing him  "  to  pay  the  sum  of  twenty-five  dol- 
lars per  month  as  alimony"  to  Josephine  M. 
Spencer,  his  former  wife.  From  the  return 
and  records  introduced,  it  appears  that  on 
August  25,  1884,  in  the  suit  of  Thomas  M. 
Spencer,  plaintiff,  v.  Josephine  M.  Spencer, 
defendant,  a  decree  of  divorce  was  granted 
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to  the  defendant,  upon  her  cross-complaint; 
the  custody  of  a  minor  child  was  awarded  to 
her;  the  household  goods  and  personal  prop- 
erty at  the  residence  occupied  by  her  was  set 
apart  to  her;  and  it  'was  further  decreed 
that  the  plaintiff  should  pay  to  the  defend- 
ant, "  as  permanent  alimony,  the  sum  of  S50 
per  month  on  the  1st  day  of  September, 
1884,  and  on  the  first  day  of  each  and  every 
month  thereafter."  On  May  13,  1887.  on 
the  motion  of  plaintiff,  this  decree  was  mod- 
ified, and  the  amount  of  alimony  so  fixed  re- 
duced to  $25  per  month.  In  December,  1888, 
petitioner  having  failed  for  some  time  to 
make  payment,  he  wiis  cited  to  appear  before 
the  court,  and  show  caase  wliy  he  should 
not  be  punished  for  contempt.  On  the  re- 
turn-day of  that  citation,  the  defendant,  this 
petitioner,  was  examined  under  oath  touch- 
ing his  ability  to  pay  the  moneys  so  required 
of  him,  and  his  reasons  for  not  paying  the 
same;  and  the  court  found  that  there  was 
then  due  and  unpaid  the  sum  of  $225;  that 
demand  therefor  had  been  made;  that  he  had 
been  and  was  abundantly  able  to  pay  the 
same;  and  that  he  had  permanent  and 
lucrative  employment.  Upon  these  findings, 
the  court  adjudged  him  guilty  of  contempt, 
and  ordered  that  he  be  cummitted  to  the  cus- 
tody of  the  sheriff,  and  confined  in  the 
county  jail  until  he  obeyed  the  said  order, 
and  paid  the  said  sum  of  $225  so  found  due 
and  unpaid  under  said  decree,  or  until  dis- 
charged according  to  law. 

These  proceedings  seem  to  have  been  regu- 
lar, and  in  accordance  with  thK  provisions  of 
title  5,  pt.  8,  Code  Civil  Proc.  And  the  order 
of  imprisonment  was  in  accordance  with  the 
provisions  of  section  1219,  a  part  of  that 
title;  the  court  having  found  that  the  party 
convicted  was  able  to  make  the  payment  re- 
quired of  him,  and  consequently  that  it  was 
in  bis  power  to  perform  .the  act  required.  It 
i^  insisted  here,  however,  that  the  court 
erred  in  this  finding;  tliat  there  was  no  evi- 
dence to  support  it.  That  is  a  matter  into 
which  we  cannot  inquire  upon  this  writ. 
Under  the  wjrit,  the  court  can  only  inquire 
into  the  jurisdiction  to  find,  not  into  the 
correctness  of  the  findings  upon  which  the 
conviction  is  based. 

The  only  remaining  inquiry  is  whether  the 
judgment  or  order  which  the  petitioner  is 
found  guilty  of  having  disobeyed  was  a  law- 
ful judgment  or  order.  Upon  this  point  it 
is  insisted  that  in  divorce  proceedings,  when 
the  court  reaches  its  final  judgment,  and 
grants  a  decree  of  divorce  under  our  statutes 
dissolving  the  bonds  of  matrimony,  it  has  no 
jurisdiction  or  power  to  decree  the  payment 
Of  permanent, .  or,  indeed,  any  future,  ali- 
mony; that  the  only  provision  on  the  subject 
of  "alimony"  is  that  found  in  section  137, 
Oivil  Code,  and  relates  entirely  to  what  may 
be  done  pendente  lite;  that  alimony  grows 
out  of  that  obligation  of  support  which  arises 
from  the  relation  of  husband  and  wife,  and 
proceeds  only  from  husband  to  wife;  tliat  the 
moment  the  decree  of  divorce  is  granted  ttie 


relation  of  husband  and  wife  has  ceased. 
There  is  then  no  husband,  no  wife,  and  benc« 
there  can  be  no  alimony.  It  is  true  that 
"alimony,"  in  its  strict  technical  sense,  pro- 
ceeds only  from  husband  to  wife,  and  that, 
where  the  relation  of  husband  and  wife  does 
not  exist,  strictly  speaking,  there  (ian  be  no 
alimony.  It  is  true,  also,  that  the  legisla- 
ture has  used  the  terra  only  in  its  strict  legal 
sense,  add  has  therefore  used  the  word  "ali- 
mony" only  when  prescribing  the  provision 
which  the  court  might  make  for  the  support 
of  the  wife  pendente  lite.  But  the  courts 
have  not  always  been  as  careful  in  their  use 
of  the  word.  They  have  frequently  used  it 
as  a  mere  name  for  another  and  different  al- 
lowance, made,  and  authorized  to  be  made,  un- 
der section  139,  Civil  Code.  It  was  manifestly 
so  used  in  this  case,  and  has  been  so  use4  in 
many  others.  By  that  section  it  is  provided: 
"  Where  a  divorce  is  granted  for  an  offense 
of  the  husband,  the  court  may  compel  him  to 
*  *  •  make  such  suitable  allowance  to 
the  wife  for  her  support,  during  her  life,  or 
for  a  shorter  period,  as  the  court  may  deem 
just,  having  regard  to  the  circumstances  of 
the  parties,  respectively;  and  the  court  may 
from  time  to  time  modify  its  orders  in  these 
respects."  That  is  exactly  what  the  court 
did  in  this  case,  falling,  however,  into  the 
quite  common  error  of  calling  the  allowance 
"permanent  alimony."  If  such  an  allow- 
ance is  lawfully  made,  the  simple  misnomer 
of  it  would  not  justify  a  court,  even  upon 
appeal,  much  less  under  this  writ,  in  setting 
it  aside.  If  it  was  excessive,  or  if  the  court 
erred  in  determining  that  it  was  a  case  in 
which  such  an  allowance  is  authorized  by 
law,  the  error  was  one  to  be  corrected  on  ap- 
peal, not  one  to  be  set  aside  as  for  want  of 
jurisdiction  to  make  it.  Under  the  Code, 
which  must  "be  liberally  construed  with  a 
view  to  effect  its  object,  and  to  promote  jus- 
tice," (section  4,)  the  court  will  look  at  the 
substance  of  the  thing,  and  not  defeat  its  ob- 
ject merely  because  somebody  has  misnamed 
it.  Alimony  rests  upon  the  obligation  of  the 
husband  to  support  the  wife.  Allowance  for 
future  support  has  been  held  to  be  in  consid- 
eration of.  and  as  a  substitute  for.  her  inter- 
est in  the  community  property,  or  her  right 
of  dower  or  inheritance  in  the  property  of 
the  husband ;  but,  under  our  Code,  it  is  some- 
thing more,  and  something  which  the  legis- 
tatiire  had  a  right  to  authorize,  and  the  court 
to  grant, — compensation  for  a  wrong  done  to 
her.  It  will  be  observed  that  this  allowance 
cannot  be  made  when  the  divorce  is  granted 
for  the  offense  of  the  wife, — only  when  it  is 
for  an  offense  of  the  husband;  so  expressly 
provided  by  the  statute,  and  so  held  in  Ev- 
erett V.  Everett,  52  Cal.  383.  It  proceeds 
upon  the  theory  that  the  hnsband  entered  up- 
on an  obligation  which,  among  other  things, 
bound  him  to  support  the  wife  during  the 
period  uf  their  joint  lives,  and  gave  to  her  a 
right  to  share  in  the  fruits  and  accumulations 
of  bis  skill;  that  by  his  own  wrong  be  has 
forced  her  to  sever  the  relation  which  enabled 
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her  to  enforce  this  obligation,  nnd  for  the 
wrong  which  thus  deprived  her  of  the  benefit 
of  the  obligation  he  must  malie  her  compen- 
Bation.  The  court  is  to  fix  the  measure  of  that 
compensation  by  "having  regard  to  the  cir- 
cumstances of  the  parties,  respectively;"  those 
circumstances  furnishing  the  best  means  for 
determining  the  extent  of  her  loss.  As  these 
circumstances  may  differ  at  different  times, 
"the  court  may  from  time  to  time  modify  its 
orders  in  that  respect."  This  allowance  may 
be  entirely  independent  of  the  property  then 
in  etse.  It  is  the  duty  of  the  court,  at  the 
time  of  dissolving  the  marriage,  to  make 
proper  division  of  the  community  property 
(sections  146,  147;)  and,  as  we  understand 
the  law,  it  may,  under  section  139,  ia  its  dis- 
cretion, compel  the  husband,  in  addition,  to 
make  what  It  deems  suitable  allowance  for 
the  future  support  of  the  wife  during  life,  or 
for  a  shorter  period,  having  reference  to  their 
circuiitstances,  etc.  This  by  way  of  compen- 
sation for  the  deprivation  growing  out  of  his 
own  wrong.  In  fixing  tbis'compensation  or 
allowance-,  the  court  may  regard  the  earnings 
of  the  husband,  or  liis  ability  to  earn  money, 
(Eidenrauller  v.  Eidenmuller,  37  Cal.  364,) 
and  may  subsequently  reduce  the  amount, 
(Id.,)  or  increase  it,  (Ex  parte  Cottrell,  59 
Oal.  417,)  as  in  its  opinion  the  changed  cir> 
cumstances  of  the  parties  shall  warrant,  and 
may  enforce  compliance  with  the  order  by 
imprisonment  for  contempt,  (Ex  parte  Per- 
kins, 18  Cal.  60;  Ex  parte  Cottrell,  supra;) 
and  the  husband  may  purge  himself  of  con- 
tempt by  showing  that  he  is  unable  to  obey 
the  order,  aud  that  his  inability  to  pay  the 
sum  directed  has  not  been  occasioned  by  his 
own  act.  for  the  purpose  of  avoiding  payment, 
(Gidland  v.  Galland,  44  Cal.  476;  Kx  parte 
Cottrell,  supra;  In  re  Wilson.  75  Cal.  580, 
17  Pac.  fiep.  698.) 

The  question  of  whether  or  not  disobedi- 
ence of  the  order  for  the  payment  of  this  al- 
lowance is  contempt  which  may  be  punished 
by  imprisonment,  so  ably  discussed  by  coun- 
sel for  petitioner,  is  no  longer  an  open  one  in 
this  state,  as  will  be  seen  by  the  cases  above 
cited,  and  perhaps  others.  The  order  for 
■nch  allowance,  or  any  subsequent  order 
made  in  modification  thereof,  is  subject  to 
review  upon  appeal,  (Eidenmuller  v.  Eiden- 
muller, 87  Cal.  364;)  but,  until  reversed,  it 
must  be  obeyed,  or  the  party  must  purge 
bimst'lf  of  contempt  by  showing  his  inability 
to  pay  it,  and  that  the  inability  is  not  occa- 
sioned by  his  own  act,  for  the  purpose  of 
avoiding  payment. 

The  remaining  questions  presented  in  this 
case  were  fully  considered  in  In  re  Wilson, 
75  Cal.  580, 17  Pac.  Hep.  698,  and  we  see  no 
reason  to  depart  from  the  conclusion  there 
reached.    Let  the  writ  be  dismissed. 

We  concar :  Bbattt,  G.  J. ;  Shabfstbin, 
J.;  McFakland,  J.;  Thornton,  J. 

Patsbson,  J.,  {dissenting.)  For  the  rea- 
•ona  given  by  me  when  this  matter  was  be- 


fore me  in  chambers,  I  dissent.  In  re  Spen- 
cer, ante,  37.  I  do  not  believe  tliat  the  legis- 
lature intended  to  provide  that  the  immediate 
daily  earnings  of  a  man,  having  a  wife  and 
child  dependent  upon  him  for  support,  should 
ba  taken  to  support  the  wife  of  another,  be- 
cause he  may  have  had,  at  some  prior  period 
of  his  life,  the  fortune  or  misfortune  to  be 
her  husb^md;  yet  to  that  extent  the  exigen- 
cies of  the  conclusion  reached  by  my  learned 
associates  carry  us.  It  is  a  construction 
which  seems  to  me  to  l>e  at  variance  with  the 
entire  scope  and  spirit  of  the  law  governing 
the  subject  of  personal  .relations.  Such  a 
Ihw,  if  it  exist,  should  be  repealed,  or  the 
right  to  an  absolute  divorce  and  privilege  of 
remarriage.be  abolished.  The  case  of  £iden< 
mnller  v.  Eidenrauller  was  based  upon  stat- 
utes entirely  different  from  the  provisions  of 
ourCode.  At  that  time,  divorces  weregranted 
from  bed  and  board,  and  there  was  no  pro- 
vision like  that  of  section  141,  Civil  Code, 
viz.,  that  "in  executing  tlie  five  preceding 
sections,  the  court  must  resort — Firxt,  to 
the  community  property;  then,  second,  to 
the  separate  property  of  the  husband. "  The 
meaning  of  these  provisions  I  attempted  to 
point  out  in  the  opinion  above  referred  to. 

In  view  of  the  construction  given  to  the 
provisions  of  the  Code  by  the  majority,  &' 
word  as  to  the  policy — impolicy,  rather — of 
such  a  law  may  not  be  out  of  place,  as  a  sug- 
gestion to  the  legislative  department;  not, 
however,  in  an  attempt  to  show  that  the  con- 
struction adopted  by  the  court  ia  erroneous. 
The  law  encourages  the  marriage  of  persons 
competent  to  assume  the  marriage  relation, 
and  fosters  its  continuance.  All  contracts 
and  conditions  in  restraint  of  marriage  are 
void,  being  against  public  policy.  In  this 
state,  divorce  is.absolute.  There  is  no  such 
thing  as  divorce  from  bed  and  board,  under 
the  law  as  it  now  exists.  When  a  marriage 
is  dissolved,  each  party  is  relieved  from  £l 
the  obligations  of  the  bond.  From  the  time 
of  the  dissolution,  they  are  single  persons; 
and  their  acts  are,  as  between  themselves, 
the  acts  of  strangers.  No  obligations  or  da- 
ties  are  due  from  one  to  the  other.  They  are 
free  to  marry  again.  Indeed,  as  stated  above, 
the  law  encourages  them  in  the  assumption 
of  marital  rights  and  obligations.  Perhaps 
one  good  effect  of  the  court's  construction 
will  be  to  discourage  them  in  the  future. 
Recognizing  the  fact  that  the  marriage  rela- 
tion, in  some  instances,  should  no  longer  ex- 
ist, six  different  grounds  are  prescribed,  up- 
on any  one  of  which,  in  a  proper  case,  the 
relation  may  be  dissolved,  in  certain  cases, 
penalties  are  fixed  to  be  imposed  upon  the 
guilty  party;  but  they  all  relate  to  the  prop- 
erty, separate  and  community.  No  personal 
penalty  is  provided,  such  as  imprisonment, 
or  forfeiture  of,  or  limitation  upon,  the  priv- 
ilege of  remarriage.  Under  these  provis- 
ions, a  divorced  man  marries  a  second  or 
third  time.  The  divorced  wife  does  the  same 
thing.  The  man  upon  whom  devolves  tlie 
duty  of  supporting  bis  family  is  dependent 
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upon  his  daily  earnings  to  perform  this  duty. 
The  woman,  who  has  by  the  decree  of  di- 
vorce been  released  from  all  duties  towards 
hira,  demands  that  his  earnings,  or  a  portion 
of  them,  shall  be  devoted  to  her  support,  and 
his  lawful  wife  and  their  children  must  take 
what  is  left.  If  lie  refuse  to  take  the  bread 
from  them,  and  give  it  to  her,  who  owes  him 
no  duty,  he  may  be  thrown  into  jail,  and 
be  thus  deprived  of  the  power  to  support  any 
of  them.  Such  a  law  as  this — a  law  which 
permits  and  encourages  a  man  to  assume  the 
responsibilities  of  husband  and  father,  and 
imposes  at  the  same  time  such  inconsistent 
conditions,  and  such  unequal  and  inequitable 
burdens — ought  not  to  blister  the  pages  of 
our  statute- books.  Either  absolute  divorce 
should  be  denied,  and  the  privilege  of  remar- 
riage be  abolished,  or  it  should  be  provided — 
as  I  believe  our  laws,  under  proper  construc- 
tion, do  now  provide — that  only  the  proper- 
ty, separate  and  community,  in  existence  at 
the  time  the  marriage  is  dissolved,  may  be 
taken  for  the  support  of  the  divorced  wife. 
It  is  an  anomalous  condition  of  domestic  af- 
fairs which  requires  a  man  who  has  been  per- 
mitted and  encouraged  to  assume  new  mar- 
ital duties  and  obligations,  to  support  a  legal 
relict,  who  is  not  only  matrimonially  dead  to 
him,  but  is  perhaps  married  to  another,  who 
is  unable  or  unwilling  to  support  her. 

The  leading  opinion  does  not  discuss  the 
question  whether  or  not  the  subject  before 
us  can  be  tested  properly  on  habeas  corpus. 
I  deem  it  unnecrasary,  therefore,  to  investi- 
gate or  consider  that  matter. 


(3  Wyo.  S75) 

Union  Pac.  Ry.  Co.  v.  Jakvi. 

(Supreme  Court  of  Wyoming.    Feb.  5, 1890.) 

Instetjotions—Contkibutort  Negligence. 
Rev.  St.  Wyo.  i  2558,  subd.  6,  provides  that 
in  civil  CAses,  "before  the  argument  of  tlie  case  is 
beg:an,  tlie  court  shall  give  such  instructions  upon 
the  law  to  the  jury  as  may  be  necessary.  "  Sul)- 
divislon  7  provides  that,  "when  either  party  aslcs 
gpeciid  instructions  to  be  given  to  the  jury,  the 
court  shall  either  give  such  instructions  as  re- 
qaired,  or  positively  refuse  to  do  so,  or  give  the 
instructions  with  modifications. "  In  an  action  by 
an  employe  against  his  employer  for  personal  in- 
juries, there  was  evidence  to  sustain  the  allega- 
tions of  the  answer  that  plaintiff  linew  of  the 
danger,  and  that  it  was  unnecessary  for  him  to  go 
to  the  place  where  the  danger  existed,  and  where 
the  accident  occurred.  The  only  instructions  on 
the  subject  of  (contributory  negligence  were  in  re- 
gard to  plaintiff's  going  to  the  place  of  the  accident 
contrary  to  the  rules  of  his  employer.  Held,  that 
the  question  of  contributory  negligence,  independ- 
ent of  any  rule  of  the  company,  snouid  have  been 
submitted  to  the  jury,  under  proper  instructions, 
though  the  Instruction  requested  did  not  state  the 
law  accurately.    Sacplsi,  J.,  dissenting. 

Error  to  district  court,  Albany  county;  M. 
3.  SArrLEY,  Judge. 

Corlett,  Lacy  <t  Riner,  for  plaintiff  In  er- 
ror. Mahoney,  i/cnehan  dk  Smyth,  for  de- 
fendant in  error. 

Corn,  .7.  The  defendant  in  error  brought 
suit  against  the  plaintiff  in  error,  alleging 
that  on  January  15,  l(i86,  the  defendant  in 


the  court  below  was  the  owner  and  operator 
of  a  cei'tain  coal  mine;  that  plaintiff  below 
was  in  the  employ  of  defendant  as  a  miner  of 
coal  therein;  that  in  his  occupation  as  miner 
it  was  necessary  for  plaintiff  to  frequently 
enter  and  pnss  through  a  part  of  what  was 
known  as  the  "Main  Slope"  of  said  mine; 
that,  while  so  engaged  in  passing  through  a 
portion  of  the  main  slope,  a  large  rock  felt 
from  the  roof  upon  plaintiff's  leg,  and  so  in- 
jured it  that  it  became  necessary  that  It  l>e 
amputated;  that  at  the  time,  and  prior  there- 
to, the  said  rock  was  loose,  insufficiently  sup- 
ported, and  dangerously  Insecure  in  its  place 
in  the  roof;  that  it  was  the  duty  of  the  de- 
fendant to  keep  said  main  slope  in  good  re- 
pair, and  not  to  allow  said  rock  to  become  in- 
secure, and  to  furnish  plaintiff  with  a  safe 
place  in  which  to  perform  his  work  as  such 
employe;  that  the  defendant,  well  knowing 
its  condition,  negligently  and  carelessly  failed 
to  perform  its  duty;  and  that  plaintiff  had  no 
knowledge  of  its  dangerous  condition,  and 
no  reason  to  anficipHte  it,  and  that  he  was 
free  from  negligence  in  respect  to  -the  cause 
of  his  injuries. 

The  defendant  answered  by  a  general  de- 
nial, and  also  set  up  in  a  second  defense  that 
plaintiff,  at  the  time  of  the  accident,  was  neg- 
ligently at  a  place  in  the  mine  at  a  distance 
from  the  place  where,  by  his  employment,  he 
was  required  to  be,  and  a  more  dangerous 
place,  without  the  order  of  defendant,  and 
without  its  knowledge  or  consent;  that,  al- 
though knowing  that  at  that  time  and  place 
there  were  great  and  unusual  hazards  of  the 
kind,  which  caused  his  injuries,  th^  plaintiff 
was  not  exercising  reasonable  or  ordinary 
care  to  protect  himself;  and  that  such  faihiro 
of  plaintiff  to  exercise  ordinary  care  contrib- 
uted to  the  injuries. 

The  evidence  tended  to  show  that  plaintiff 
was  in  the  habit  of  going  from  his  working 
place  to  the  junction  of  the  main  slope  and 
the  slope  or  entry  leading  to  his  working 
place,  for  the  purpose  of  obtaining  cars  to  re- 
move his  coal;  that  this  was  a  specially  dan- 
gerous point,  owing  to  the  frequent  falling 
of  masses  of  rock,  and  was  known  to  be  so 
by  said  miners;  that  the  main  slope  itself  was 
dangerous,  and  was  so  known  to  be  by  the 
miners;  that  these  places  were  also  known  by 
the  superintendent  and  mining  boss  to  be 
dangerous,  but  there  was  also  evidence  tend- 
ing to  show  that  the  junction  where  the  ac- 
cident occurred,  by  blasting  out  the  "bastard 
rock,"  had  recently  been  made  as  safe  as  it 
could  be  reasonably  made.  There  were  "driv- 
ers" whose  duty  it  was  to  remove  the  cars  of 
coal,  and  return  empty  cars  to  the  miners, 
placing  them  near  to  their  working  places, 
and  at  a  point  between  the  working  and  the 
junction,  so  that  it  would  not  be  necessary 
for  the  miners  to  go  to  the  dangerous  place. 
There  is  evidence  tending  to  show  that  there 
were  enough  drivers  to  furnish  all  the  min- 
ers with  all  the  cars  they  required,  in  this 
way,  and  that  each  miner,  by  waiting  to  have 
the  cars  brought  to  him,  would  obtain  all  Uii> 
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cars  he  required.  There  was  also  evidence 
that  certain  of  the  drivers  brought  the  cars 
to  the  junction,  and  required  the  miners  to 
come  there  for  them.  While  at  this  point, 
for  the  purpose  of  obtaining  cars,  this  fall  of 
rock  occurred,  and  plaintiff  was  injared. 
There  was  evidence'  that  a  rule  existed  pro- 
hibiting the  miners  from  going  to  this  point, 
and  also  that  the  rule  had  fallen  into  disuse, 
or,  at  least,  that  it  was  not  enforced  or  in- 
sisted  upon,  and  was  perhaps  unknown  to 
the  plaintilT.  Tliere  was  a  verdict  for  plain- 
tiff of  $12,500,  and  defendant  brings  the  case 
to  this  court. 

There  is  a  great  number  of  errors  assigned, 
only  a  part  of  which  it  will  be  necessary  for 
us  to  consider  in  detail. 

The  plaintiff  in  error  insists  that  the  conrt 
erred  in  its  charge  to  the  jury,  and  also  in 
refusing  certain  instructions  requested  by  it. 
The  charge  of  the  court,  in  so  far  as  it  has 
reference  to  the  negligence  of  the  defendant 
or  any  contributory  negligence  of  the  plain- 
tiff, w^  in  full  as  follows;  "The  court 
charges  you  that  when  the  plaintiff,  Jarvi, 
entered  the  service  of  the  defendant  company, 
be  took  upon  himself  the  risks  of  those  dan- 
gers to  liis  life  or  limb  which  the  testimony 
may  show  are  ordinarily  incident  to  mining 
service.  He  likewise  took  upon  himself  the 
risks  of  such  accidents  or  injuries  as  might 
befall  him  as  a  result  of  the  negligence  of  a 
fellow-servant,  of  whom  the  mining  boss, 
Rogers,  in  this  case,  was  one.  While  the 
plaintiff  is  held  in  law  to  have  assumed  these 
risks,  the  defendant  owed  to  him  duties  of 
protection  and  care.  It  was  the  duty  of  the 
defendant  to  provide  for  the  plaintiff  a  work- 
ing place  which,  under  the  circumstances 
and  considering  the  situation,  common  pru- 
dence would  pronounce  reasonably  safe,  and 
to  construct  and  maintain  within  its  mines, 
at  the  proper  places,  such  practicable  appli- 
iinces  or  artificial  means  as  ordinary  pru- 
dence and  forethought  would  suggest  as  nec- 
essary for  the  safety  of  its  miners.  This 
being  done,  it  is  correspondingly  the  duty  of 
tbe  plaintiff,  as  one  of  the  miners,  to  con- 
form to  any  reasonable  rules  and  require- 
ments on  the  part  of  tbe  company  which 
were  made  with  a  view^  to  the  fuller  safety 
of  the  employes.  Instruction  No.  1.  That 
if  jou  believe  from  the  evidence  in  this  case 
that  the  plaintiff  received  the  injuries  com- 
plained of  by  him;  that  they  were  caused 
either  by  tbe  falling  of  a  rock  from  the  roof 
of  the  mine,  or  from  its  displacement  from  a 
portion  between  the  coal  and  sandstone  for- 
mations; -  that  the  superintendent  of  the 
mines  either  had  notice  that  there  were  rea- 
sonable grounds  to  apprehend  such  falling  or 
displacement,  or,  by  exercising  ordinarily 
careful  inspection,  could  have  ascertained 
that  there  was  a  reasonable  probability  of 
sach  falling  or  displacement;  and  that  it  was 
practicable  to  prevent  it  by  artificial  means 
or  appliances, — then  the  finding  must  be  for 
tbe  plaintiff.  This  instruction,  however,  is 
not  to  be  taken  as  tbe  whole  law  of  the  case. 


Its  converse  will  be  found  in  instruction  No. 
2,  and  its  modification  in  instruction  No.  3. 
Instruction  No.  2.  If  the  causes  which  op- 
erated to  produce  the  falling  or  displacement 
of  tbe  stone  were  so  hidden  in  their  nature 
or  character  as  that  the  defendant  by  its 
agent  (in  this  case,  the  superinrendent)  could 
not,  by  the  exercise  of  reasonable  care  and 
skill  of  inspection,  have  discovered  them, 
you  should  find  for  the  defendantr  unless 
you  further  believe  from  the  testimony  that 
the  superintendent  had  notice  that  such 
causes  existed  and  would  likely  operate.  In- 
struction No.  8.  Although  you  may  believe 
from  the  evidence  that  the  defendant  was 
negligent  in  the  respects  indicated  in  instruc- 
tion No.  1,  yet  if  you  further  believe  from 
the  evidence  that  tbe  defendant  had,  prior 
to  the  injury  of  plaintiff,  prescribed  a  rule 
the  effect  of  which  in  part  was  a  prohibition 
to  plaintiff  to  go  for  his  empty  cars  into  that 
particular  part  of  the  mine  where  the  acci- 
dent occurred,  and  that  notice  of  this  rule 
was  either  given  specifically  to  plaintiff  in  a 
way  in  which  be  fairly  understood  it,  or  was 
promulgated  by  the  defendant  in  such  a  gen- 
eral public  and  plain  way  that  the  plaintiff 
had  a  fair  opportunity  to  know  it.  that  the 
plaintiff,  having  such  notice  of  the  rule  or 
opportunity  to  know  it,  violated  it,  and  that 
the  accident  would  not  have  occurred  if  he 
had  not  violated  it,  then,  in  such  case,  the 
finding  should  be  for  the  defendant  upon  tbe 
ground  of  plaintiff's  contributory  neglect; 
that  is.  that  plaintiff  contributed  to  his  in- 
jury by  his  own  neglect  of  proper  caution. 
But  upon  this  particular  bead  you  are  fur- 
ther instructed,  in  modification  of  the  pre- 
ceding part  of  this  instruction,  that  if  you 
believe  from  the  testimony  that  the  defend- 
ant's superintendent,  by  a  general  license  to 
the  miners,  encouraged  them,  or,  knowing 
their  habits,  suffered  them,  without  remon- 
strance, to  habitually  come  into  the  straight 
slope  for  their  empty  cars,  such  license  would 
operate  to  abolish  or  suspend  the  rule,  and 
the  plaintiff  could  not,  under  such  circum- 
stances, be  held  to  have  been  guilty  of  con- 
tributory negligence." 

This  was  the  entire  charge  of  the  court  af- 
fecting the  question  of  negligence.  Plain- 
tiff in  error  requested  the  following  instruc- 
tion, which  was  refused  by  the  court:  "The 
'plaintiff,  as  an  employe  in  the  mine,  was  re- 
quired at  all  times  while  so  employed  to  exer- 
cise due  care  and  diligence  for  his  own  pro- 
tection; in  other  words,  the  same  measure 
and  degree  of  care  is  required  of  the  plaintiff 
as  is  required  of  the  defendant  company. 
There  is,  however,  this  one  difference,  that, 
even  if  you  should  find  from  the  evidence 
that  the  defendant  company  failed  to  exer- 
cise ordinary  care,  and  that  such  failure 
caused  or  contributed  to  the  injury  com- 
plained of,  still,  if  you  should  find  from  the 
evidence  that  the  plaintiff  also  failed  to  exer- 
cise ordinary  care,  and  that  such  failure  in 
any  manner  contributed  to  his  injury,  then 
you  must  find  for  the  defendant  company." 
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An  examination  of  the  charge  of  the  court, 
as  given  to  the  jury,  will  shcfw  that  they 
were  instructed,  as  to  contributory  negli- 
gence, only  as  predicated  upon  a  violation  by 
the  defendant  in  error  of  an  alleged  rule  of 
the  defendant  company,- requiring  employes 
to  remain  oft  the  main  slope.  If  there  was 
evidence  before  the  jury  tending  to  show 
that  defendant  in  error  was  guilty  of  negli- 
gence in  going  into  a  place  unnecessarily, 
which  was  more  than  ordinarily  dangerous, 
and  that  he  knew,  or  might  by  ordinary  care 
have  known,  that  it  was  more  than  ordina- 
rily dangerous,  and  that  such  negligence  di- 
rectly contributed  to  the  injury,  it  was  proper 
that  the  jury  should  have  been  instructed 
upon  that  view  qf  the  case,  even  if  the  al- 
leged negligence  did  not  consist  in  violation 
of  a  rule  of  the  company,  and  even  if  the 
company  had  no  rule  upon  the  subject.  There 
was  evidence  that  the  place  was  dangerous, 
and  known  to  be  so;  that  it  was  a  "bad 
place;"  that  it  was  so  notorious,  by  reason 
of  the  frequent  fall  of  rock  there,  that  the 
mine-boss  must  have  known  it;  that  special 
pains  had  been  taken  to  blast  it  out  so  as  to 
make  thereof  safe,  but  that  it  remained  dan- 
gerous, by  reason  of  the  frequent  falling  of 
rock  from  the  sides,  and  that  this  was  neces- 
sarily known  to  those  who  passed  frequently 
about  it;  that  the  main  slope  is  known  by  all 
miners  to  be  dangerous,  and  that  a  "man- 
way"  is  provided  for  this  reason,  in  order 
that  miners  may  not  be  compelled  to  go  upon 
the  main  slope;  that  it  was  not  necessary  for 
defendant  in  error  to  go  there,  for,  if  he  re- 
mained at  his  working  place,  he  would  re- 
ceive the  same  number  of  cars  as  if  he  went 
for  them  himself.  The  evidence  upon  these 
points  was  conflicting,  and  should  have  been 
submitted  to  the  Jury,  under  proper  instruc- 
tions. 

^  But  it  Is  urged  that  the  instruction  request- 
ed does  not  state  the  law  accurately,  and, 
further,  that,  at  most,  it  is  but  a  non-direo- 
tion.  upon  which  error  cannot  be  predicated." 
In  support  of  this  proposition,  we  are  cited 
to  Thompson  on  Trials,  8  2341.  "It  is,  then, 
a  general  rule  of  procedure,  subject  in  this 
country  to  a  few  statutory  innovations,  that 
inere  non-direction,  partial  or  total,  is  not 
ground  of  new  trial,  unless  speciflc  instruc- 
tions, good  in  point  of  law,  and  appropriate 
to  the  evidence,  were  requested  and  refused. 
A  parly  cannot,  by  merely  excepting  to  a 
charge,  make  it  the  foundation  for  an  assign- 
ment of  error  that  it  is  indefinite  or  incom- 
plete. The  rule  rests  upon  the  soundest 
foundations."  In  the  first  place,  this  is  not 
s  mere  non-direction.  In  the  latter  part  of 
instruction  No.  8  of  the  charge  of  the  court 
the  jury  are  informed,  in  substance,  that,  in 
the  absence  of  an  enforced  rule  of  the  com- 
pany prohibiting  plaintiff  from  going  to  that 
place  for  his  curs,  the  plaintift  could  not  be 
held  to  have  been  guilty  of  contributory  neg- 
ligenoa.  The  language  apparently  limits  the 
defenseof  contributory  negligence  to  the  vio- 
lation of  an  alleged  rule.    But  the  rule  as 


stated  by  Thompson,  even  if  applicable  to 
this  case,  is  not  the  rule  in  this  jurisdiction. 
Subdivision  6,  §  2553,  BevI  8t.  Wyo.,  provides 
that  in  civil  cases,  "before  the  argument  of 
the  case  is  begun,  the  court  shall  give  such 
instructions  upon  the  law  to  the  jury  as  may 
be  necessary;"  and  his  duty  to  do  this  is  not 
excused  by  the  failure  of  counsel  to  request 
"specific  instructions,  good  in  point  of  law, 
and  appropriate  to  the  evidence;"  for  subdi- 
vision 7  of  the  same  section  provides':-  "  When 
either  party  asks  special  instructions  to  be 
given  to  the  Jury,  the  court  shall  either  give 
such  instructions  as  required,  or  positively 
refuse  to  do  so:  or  give  the  instructions  with 
modifications."  We  think  the  question  of 
contributory  negligence,  regardless  of  the  ex- 
istence of  any  rule  of  the  defendant  company, 
clearly  arises  upon  the  pleadings  and  the  ev- 
idence in  this  case,  and  it  should  have  t>een 
submitted  to  the  jury,  under  proper  instruc- 
tions from  the  court,  and  the  failure  to  do  so 
was  error,  on  account  of  which  a  new  trial 
should  have  been  granted.  The  judgqoent  of 
the  court  below  is  reversed,  and  a  new  trial 
ordered. 

Van  Dev antes,  C.  J.,  concurring. 

SAtrFi,ET,  J.,  {dUtenting.)  I  dissent  be- 
cause— First.  The  plea  of  contributory  neg- 
lect is  not  broad  enough  to  put  in  issue  any 
neglect  on  the  part  of  Jarvi,  except  such  as 
may  result  from  a  violation  of  the  rules  of  the 
com  pany.  It  charges  that  the  defendant  was, 
at  the  time  of  receiving  the  injury,  "fifty 
yards  from  the  place  where,  by  his  employ- 
ment.he  was  required  to  be,  and  in  a  place 
more  dangerous  than  that  required  by  his  em- 
ployment. "  By  the  word  "  employment, "  as 
here  used,  is  meant  "business"  or  "senrloe." 
The  very  nature  of  this  business  required  bim, 
in  the  absence  of  any  prohibitory  rule,  to  be 
in  the  main  slope  as  well  as  in  tbe  dip  ak^ 
of  the  mines.  That  is  to  say,  be  was  not  a 
fixture  or  a  post,  to  remain  Immovably  at  a 
designated  point,  unless  he  contracted  to  do 
so,  or  unless  a  rule  of  the  company,  which  he 
fairly  understood,  circumscribed  his  looumo- 
tion  within  a  given  radius.  Having  been 
hired  as  a  miner,  his  business — his  employ- 
ment— was  to  dig  coal,  load  cars,  and  to  do 
such  other  work  as  the  custom  in  such  placen 
demands  of  employes  in  this  service.  Any 
limitation  upon  this  must  be  by  a  rule  or  spe- 
cial direction.  This  record  afflrmativeiy 
shows  that  the  defendant  below  rested  his  case 
on  tliat  rule, — a  rule  which  it  was  contended 
forbade  tbe  pltiintifl  from  going  intu  the 
main  slope  for  bis  empty  cars;  and  at  the 
same  time,  by  its  original  answer  and  by  tbe 
eiupliatic  testimony  of  its  own  officers,  re- 
peated over  and  over,  affirmed  that  the  place 
was  not  simply  not  dangerous,  but  that  it 
was  a  positively  safe  place.  Having,  both  by 
their  answer  and  by  their  own  testimony, 
limited  the  neglect  charged  to  the  plaintiff  to 
a  violation  of  a  rule,  the  instruction  should 
have  been  no  broader. 

Heeond.  I  dissent  because  there  is  aa  utter 
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dearth  of  testimony  to  show  that  the  plaintiff 
either  knew,  or  had  h  reasonably  fair  oppor- 
tunity to  know,  before  or  at  tlie  time  of  the 
iujnry.that  tlie  place  in  the  main  slope  whicli 
some  witnesses  spoke  of  as  an  "unsafe  place" 
was  more  than  ordinarily  dangerous.  He  is 
an  untutored  foreigner,  who  delivered  his 
testimony  through  an  interpreter.  He  had 
not  been  engaged  In  that  part  of  the  mine 
longer  than  two  weeks.  Other  miners,  who 
had  been  there  months,  and  perhaps  years, 
were  of  the  opinion,  from  the  fact  tliat  they 
had  seen  some  rocks  fall  from  the  roof,  that 
it  was  dangerous;  but  no  one  testified  that 
such  fact,  or  even  opinions  based  on  such  fact, 
bad  been  communicated  to  Jarvi. 

Third.  Even  if  the  plea  of  contributory 
neglect  be  as  broad  as  the  majority  of  the  court 
bold,  and  even  if  the  roof  of  the  main  slope 
was  extraordinarily  dangerous,  and  Jarvi 
absolutely  knew  it,  I  dissent,  because  the 
testimony  shows,  beyond  all  doubt  and  with- 
out contradiction,  that  the  injury  did  not  oc- 
cur within  the  main  slope,  nor  was  it  caused 
by  a  stone  or  other  substance  falling  from  the 
roof  of  the  main  slope, — the  place  whluh  is 
spoken  of  as  the  dangerous  place.  It  oc- 
curred in  the  dip  slope,  near  its  point  of  junc- 
tion with  the  main  slope.  At  this  {wint,  a 
lump  of  fire-clay  fell  from  its  position  be- 
tween the  wall  of  coal  and  the  sandstone  for- 
mation, striking  plaintiff,  and  crushing  his 
leg.  I  quote  the  record.  Louis  B.  Myers 
wastbesuperinbendentof  the  mine.  He  was 
introduced  by  the  defendant  company.  On 
page  91  appears  this  question  and  answer: 
"^lettion.  What  kind  of  stone  was  that  that 
fell  on  Jarvi?  Ansioer.  Fire-clay.  Q.  Tliat 
didnot  come  from  the  roof?  A.  Ho."  If  it 
was  fire-clay,  it  could  not  have  come  from 
the  roof  of  the  main  slope;  because,  as  is  ad- 
mitted by  every  witness,  and  as  the  prevail- 
ing opinion  possibly  shows,  the  fire-clay  had 
all  b^n  blasted  down  to  the  sandstone  in  the 
roof  of  the  main  slope.  Further,  on  page  95, 
appear  additional  questions  and  answers  by 
this  witness:  "Question.  You  think  that 
Btone  came  from  the  sonth-east  side?  An- 
sujer.  I  know  where  it  came  from;  it  came 
from  the  left-hand  side,  going  down  in  the 
dip  slope.  Q.  From  the  left-hand  side  of  the 
dip  slope  or  the  main  slope?  A.  The  left 
Bide  of  the  dip  slope.  Q.  You  mean  from 
the  south  aide  of  the  dip  slope?  A.  Yes.  Q. 
"Which  side  of  the  main  slope?  A.  It  did  not 
come  from  the  main  slope  at  all;  it  was  on  the 
dip  slope."  liogers,  the  mining  l>oss,  testified 
on  behalf  of  the  defendant  company.  On 
page  103  these  questions  and  answers  appear: 
*'  Queation.  Did  you  see  where  the  stone  came 
from  which  hurt  Jarvi?  Anstoer.  Yes,  sir; 
it  came  from  the  point  of  this  pillar.  Q.  Did 
it  come  from  thereof?  A.  It  came  from  the 
top  of  the  coal.  The  road  was  going  down 
that  way  to  the  dip  slope,  and  it  fell  from  the 
top  of  the  coal.  It  did  not  come  from  the 
roof."  There  was  no  testimony  in  contra- 
diction of  this,  but  some  witnesses,  who  did 
not  witness  the  infliction  uf  the  injury,  and 
v.23p.no.&— 26 


supposing  that  it  occurred  by  the  falling  of 
stone  from  tlie  roof,  spoke  of  the  supposed 
place  as  one  believed  by  Iheiu  to  be  a  danger- 
ous place.  In  view  of  the  fact  that  the  in- 
jury did  not  occur  by  any  falling  of  stone 
from  the  roof  of  the  main  slope,  of  what  rel- 
evancy is  that  portion  of  the  prevailing  opin- 
ion whiuli  assigns  as  a  ground  for  reversal 
the  fact  "that  tlie  main  slope  is  known  by  all 
miners  to  be  dangerous,  and  that  a  manway 
is  provided  for  that  reason,  in  order  that 
miners  may  not  be  compelled  to  go  upon  the 
main  slope;  that  it  was  not  necessary  for 
the  defendant  In  error  to  go  there?"  Sup- 
pose it  was  not  necessary  for  him  to  go  there, 
what  avails  such  a  declaration,  if  he  was  not 
injured  there? 

Fifth.  I  dissent  further  from  the  opinion 
of  the  court  in  the  interpretation  given  of 
section  2558,  Bev.  St.  By  the  fifth  subdivis- 
ion of  that  section  each  party  is,  at  the  close 
of  the  evidence,  given  the  privilege  of  mov- 
ing for  special  instructions  before  the  court 
formally  instructs  the  jury.  In  this  case 
counsel  for  the  plaintiff  in  error  asked  many 
instructions,  intended,  presumably,  to  cover 
their  theory  of  the  case.  Not  one  of  these 
so  offered  iiad  any  application  to  the  doctrine 
of  contributory  neglect,  except  as  it  might 
have  been  inferred  from  the  alleged  violation 
of  the  rule  prohibiting  the  miners  from  go- 
ing into  the  main  slope.  The  nearest  ap- 
proach to  it,  if  it  can  be  called  an  approach 
at  all,  is  found  in  the  refused  instruction 
quoted  in  the  opinion  of  Justice  Corn.  That 
instruction  is  so  palpably  erroneous  that  it 
needs  only  to  be  read  to  discern  the  error. 
It  states  to  tlie  jury  some  general  proposi- 
tions, a  part  of  which  is  not  the  law  of  this 
case.  By  it  the  court  is  asked  to  say  to  the 
jury  that  the  same  degree  of  care  is  required 
of  Jarvi  that  is  required  of  the  company. 
This  is  wholly  misleading.  It  is  true  that 
Jarvi  should,  in  his  particular  sphere,  have 
exercised  a  reasonable  care  for  his  own  safe- 
ty, and  the  company  should  liave  in  its  par- 
ticular department  exercised  a  reasonable 
care  to  provide  for  the  safety  of  the  miners. 
But  the  two  spheres  or  departments  are  en- 
tirely distinct,  and  the  institution  of  a  com- 
parison between  the  diligence  or  care  which 
should  cliaracterize  the  one  with  that  which 
should  characterize  the  other  would  be  mis- 
leading and  confusing  to  the  jury.  It  is  aa 
faulty  as  an  attempted  parallelism  between 
two  individuals  of  different  orders  and  gen- 
era,'— as  between  a  fowl  and  a  quadruped. 
By  the  residue  of  the  instruction,  the  court 
is  asked  to  tell  the  jury  that  if  plaintiff  failed 
to  exercise  ordinary  care;  and  that  such  fail- 
ure contributed  to  the  injury,  they  should 
find  for  the  defendant.  Ordinary  care  in  re- 
spect to  what?  Under  the  generous  scope 
of  this  instruction,  the  jury  might  have  con- 
cluded that  Jarvi  failed  to  exercise  ordinary 
care  in  respect  to  any  of  his  duties  as  a  min- 
er, no  matter  how  little  in  law  such  neglect 
affected  liis  right  of  recovery,  and  found 
against  him.    The  instruction  was  too  vague 
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and  general,  even  if  it  had  embraced  a  cor- 
rect principle,  to  be  of  any  proper  service  to 
a  jury.  Xliis  instrnction  the  court  was 
boiHid  to  refuse.  The  question  then  remains, 
could  it  have  been  modified?  If  we  are  to 
8ticlc  to  the  letter  of  the  statute,  tis  Judge 
Corn's  opinion  would  seem  to  indicate,  the 
court's  wliole  duty  would  have  been  at  an 
end,  if  the  court  could  neither  grant  it  nor 
modify  it.  If  by  "modification"  is  meant  re- 
fusing it  outright,  and  writing  another, 
which  bore  no  resemblance  to  it  either  in 
phraseology  or  in  litw,  then  it  might  have 
been  3usceptil>]e  of  modification;  but  such  is 
not  my  understanding  of  the  word.  Briefly 
stated,  my  view  is  that  when  a  party  rests 
his  case  upon  a  particular  line  of  prosecution 
or  defense,  and  only  requests  that  instruc- 
tions be  given  in  harmony  with  that  line, 
and  fails  to  invite  the  attention  of  the  court 
to  any  other  view  or  theory  of  the  case  which 
the  testimony  might  possibly  establish,  the 
failure  of  the  court  to  give,  of  its  own  mo- 
tion, an  instruction  predicated  on  this  un- 
mentioned  viewi  is  a  case  of  non-direction, 
which  is  not  reversible  error.  I  hold  that 
the  case  of  plaintiff  in  error  falls  within  this 
principle.  I  do  not  see  how  the  trial  judge, 
after  the  defendstnt  had  planted  itself  upon 
the  proposition  that  the  place  was  not  extra- 
ordinarily dangerous, — nay,  not  even  ordina- 
rily so, — could  have  conceived  that  this  gen- 
eralization of  the  law  on  care  and  diligence 
was  intended  to  refer  to  the  supposed  neg- 
lect of  Jarvi  in  going  into  a  dangerous  place, 
unless  the  judge  had  just  simply  guessed  it. 
As  this  record  fairly  shows,  it  was  beyond 
the  range  of  reasonable  conjecture. 


(1  Wash.  St.  214) 

Frettag  v.  Northern  Pao.  B.  Cx>.  et  al. 
{Srivreme  Court  of  Washiiigton.  March  8, 1890.) 
Vendor  and  Vendks — Rights  and  Remedies. 
Where  a  person  who  claims  a  right  to  have 
a  deed  of  land  from  a  railroad  company,  contracts 
to  convey  a  portion  thereof,  but  afterwards  aban- 
dons his  claim  by  a  compromise  with  the  company, 
and  the  latter  has  notice  of  the  contract  of  sale, 
the  vendee,  in  an  action  to  enforce  his  right 
against  the  company,  must  establish,  by  proper 
allegations  of  fact,  his  vendor's  right  to  a  deed; 
and  an  allegation  tnat  the  vendor  became  entitled 
to  the  land,  or  to  a  decree  for  its  conveyance,  is  in- 
sufficient, both  as  a  mere  conclusion  of  law,  and  in 
being  contradicted  by  other  portions  of  the  com- 
plaint, which  showed  that  he  bad  merely  an  oppor- 
tunity to  buy  it,  or  some  other  land,  at  an  agreed 
price. 

Appeal  from  district  court,  Ellensburgh 
county. 

Parsons,  Cadtoell  <6  Bausman,  for  appel- 
lant. Daniel  Gaby,  for  appellee  B.  £.  Craig. 
Mitchell,  Ashton  &  Chapman,  for  appellee 
the  Northern  Pac.  B.  Co. 

Stiles,  J.  In  this  case,  separate  general 
demurrers  to  the  complaint  were  sustained, 
and  the  action  was  dismissed,  in  the  court  be- 
low. The  appeal  is  on  the  part  of  the  plain- 
tiff, from  that  disposal  of  the  case ;  he  having 
declined  to  amend.    The  complaint,  after 


the  formal  part,  was  as  follows:  "Par.  Sec- 
ond. That  on  or  about  the  3d  day  of  Septem- 
ber, 1884,  the  above-named  defendant,  B.  E. 
Craig,  made  and  entered  into  a  certain  con- 
tract in  writing  to  and  with  the  above-named 
plaintiff,  a  true  copy  of  which  is  hereto  at- 
tached, and  marked  '  Exhibit  A,'  and  made 
a  part  hereof,  by  the  terms  of  which  contract 
the  above-named  defendant,  B.  E.  Craig,  for 
and  in  consideration  of  value  received  by 
him  from  the  plaintiff,  Charles  Freytag,  did 
agree  to  s6ll  and  convey,  by  good  and  suffi- 
cient  warranty  deed,  that  certain  tract  of 
land  bounded  and  described  as  follows,  to- 
wit:  Beginning  at  a  point  1,104  feet  due 
east  from  the  south-west  corner  of  the  north- 
west quarter  of  section  one,  in  township 
seventeen  north,  range  eighteen  east;  thence 
running  due  north  sixteen  rods;  thence  due 
east  five  rods;  thence  due  south  sixteen  rods; 
thence  due  west  five  rods,  to  the  place  of  be- 
ginning. That  it  was  further  provided  in 
said  contract  that  said  deed  should  be  made, 
executed,  and  delivered  whenever  the  said  B. 
E.  Cmig,  defendant  herein,  shall  bare  ob- 
tained title  to  said  tract  of  land.  Par.  Third. 
That  said  defendant  B.  E.  Craig  did  on  or 
about  the  23d  day  of  June,  1888,  become  and 
was  entitled  to  the  title  to  said  land  so  agreed 
to  be  sold  by  him  to  the  plaintiff  herein,  and 
was  entitled  to  have  a  decree  of  court  estab- 
lishing in  him  said  title,  and  a  conveyance  of 
the  title  thereof  from  the  defendant  the 
Northern  Pacific  Bailroad  Company.  Par. 
Fourth.  That  at  that  time,  to-wit,  June  23, 
1888,  there  was  a  suit  then  pending  between 
the  defendant  herein,  B.  E.  Craig,  as  plain- 
tiff, and  the  defendant  the  Northern  Pacific 
Bailroad  Company  as  defendant,  in  which 
suit  the  plaintiff  therein  sought  to  obtain  a 
decree  of  thi^  court  requiring  the  defendant 
the  Northern  Pacific  Bailroad  Company  to 
make,  execute,  and  deliver  to  hlra  a  deed  of 
conveyance  of  that  certain  tract  of  land  de- 
scribed as  follows,  to-wit:  The  east  half  of 
the  north-west  quarter,  and  the  south-west 
quarter  of  the  north-west  quarter,  of  section 
number  one,  in  township  seventeen  (17) 
north,  range  eighteen  (18)  east,  of  which  the 
tract  herein  mentioned,  which  sSid  plaintiff 
had  heretofore  contracted  and  agreed  to  sell 
and  convey  to  this  plaintiff,  was  situated, 
and  was  a  part  thereof.  Par.  Fifth.  That 
at  the  time  of  the  contract  hereinbefore  re- 
ferred to,  and  set  out  in  this  complaint  as 
Exhibit  A,  to-wit,  September  3,  1884,  the 
said  plaintiff  was  in  possession  of  the  prop- 
erty hereinafter  described,  and  has  at  all 
times  since  said  date  been  and  remained. in 
the  sole,  actual,  peaceable,  and  quiet  posses- 
sion of  said  property.  That  he  was  in  pos- 
session of  said  property  on  the  28th  day  of 
June,  1888.  and  has  ever  since  said  time  so 
been  in  possession  of  said  property.  Par. 
Sixth.  That  on  the  23d  day  of  June.  1888. 
the  said  suit  then  pending  between  the  said 
B.  E.  Craig  and  the  Northern  Pacific  Bail- 
road Company  was  settled  and  compromised 
by  said  parties,  by  the  terms  of  which  settle- 
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ment and  compromise,  which  was  in  writing, 
and  a  true  copy  is  hereto  attached  and  raaric- 
ed  ■  Exhibit  B,'  and  made  a  part  hereof,  the 
said  B.  E.  Craig  was  to  receive  at  a  nominal 
flgureone-half  uf  all  of  said  said  tract  of  land 
which  he  then  claimed  to  own,  and  the  said 
Northern  Pacific  Railroad  Company  were  to 
retain  one-half.  That  selections  were  to  be 
made  by  each  of  said  parties,  alternately. 
While  by  the  terms  of  said  contract  there  was 
a  nominal  sale  to  the  said  B.  E.  Craig  of 
said  lands  to  be  selected  by  him,  yet  in  troth 
and  in  fact  said  settlement  and  compromise 
was  so  made  and  entered  into  to  prevent  fur- 
ther litigation  of  tl)e  rights  of  said  parties. 
Par.  Seventh.  That,  at  the  time  said  settle- 
ment and  compromise  was  so  made  and  en- 
tered into  by  and  between  said  parties,  the 
said  Northern  Pacific  Railroad  Company  had 
full,  complete,  and  actual  notice  of  the  rights 
of  this  plaintiff;  and  they  made  said  con- 
tract, and  entered  into  said  agreement,  with 
a  full  knowledge  of  plaintiff's  rights  there- 
under, and  that  they  now  hold  the  title  to 
■aid  land  so  agreed  to  be  sold  to  this  plaintiff 
by  said  B.  £.  Craig  in  trust  for  this  plaintiff. 
Par.  Eighth.  That  plaintiff'  has  demanded 
of  the  said  B.  E.  Craig  that  he  make,  execute, 
and  deliver  to  him  a  good  and  sufBcient  war- 
ranty deed  to  said  property  so  agreed  to  be 
conveyed  as  aforestated,  and  that  he  include 
the  same  in  his  selection  when  the  division 
of  said  land  should  t)e  made  by  and  between 
said  B.  E.  Craig  and  the  Northern  Pacific 
Railroad  Company  in  pursuance  of  the  terms 
of  said  contract,  herein  referred  to,  and  made 
a  part  hereof,  as  he  has  the  right  and  power 
so  to  do,  which  he  has  refused  to  do,  and  still 
refusa  to  do.  That,  in  pursuance  of  said 
agreement  and  compromise  so  made  and  en- 
tered into  by  and  between  said  B.  £.  Craig 
and  the  Northern  Pacific  R.  R.  Co.,  they  have 
each  so  selected  their  portion  of  said  land  so 
divided  between  them,  and  that  portion  of 
land  so  agreed  to  bb  sold  and  conveyed  to 
this  plaintiff  is  not  included  in  that  portion 
selected  by  the  said  B.  E.  Craig.  That  it  is 
included  in  that  portion  selected  by  the  said 
Northern  Pacific  Railroad  Co.  Par.  Ninth. 
That  the  plaintiff  has  made  large  improve- 
ments on  said  tract  of  land,  and  is  now  mak- 
ing his  home  thereon.  That  the  actual  value 
of  said  improvements  is  one  thousand  dollars. 
That  the  value  of  said  land  is  fifteen  hundred 
dollars.  Par.  Tenth.  That  plaintiff  has  been 
damaged  by  the  refusal  of  the  defendant  to 
make  said  conveyance,  as  he  had  agreed  to  do, 
'  in  the  sum  of  five  hundred  dollars.  Where- 
fore this  plaintiff  prays  that  he  may  have  a 
decree  requiring  the  said  Northern  Pacific 
Railroad  Company  to  make,  execute,  and  de- 
liver to  him  a  warranty  deed  to  said  prop- 
erty. That  he  may  have  and  recover  of  and 
from  the  defendants  the  sura  of  one  thousand 
dollars  damages,  and  for  such  other  and  fur- 
ther relief  as  this  court  may  deem  equitable 
and  just." 

"Exhibit  A.     Know  all  men  by  these  pres- 
ents, that  I,  B.  £.  Graig,  of  Kittitas  county, 


Washington  Territory,  am  held  and  jointly 
bound  unto  Charles  Freytag,  of  the  same 
county  and  territory,  in  the  sum  of  five  hun- 
dred dollars,  lawful  money  of  the  United 
States,  to  be  paid  to  the  said  Charles  Freytag, 
his  executors,  administrators,  or  assigns,  for 
which  payment,  well  and  truly  to  be  made, 
I  bind  myself,  my  heirs,  executors,  and  ad- 
ministrators, and  each  of  them,  firmly,  by 
these  presents.  Sealed  with  my  seal.  Dated 
at  Ellensburgh,  Kittitas  county,  W.  T.,  Sep- 
tember 3rd,  1884.  Now,  the  condition  of  this 
obligation  is  such  that  if  the  above-bounden 
B.  E.  Craig  shall  make,  execute,  and  deliver 
unto  the  said  Charles  Freytag  a  good  and 
sufficient  conveyance,  in  fee-simple,  with  the 
usual  covenants,  of  the  following  described 
tract  of  land,  whenever  said  B.E.  Craig  shall 
himself  obtain  title  to  the  same,  which  said 
tract  of  land  is  described  as  beginning  1,104 
feet  due  east  from  the  south-west  corner  of 
the  north-west  quarter  of  section  one,  in  town- 
ship seventeen  (17)  north,  range  eighteen 
(18)  east;  thence  running  due  north  sixteen 
rods;  thence  due  east  five  rods;  thence  due 
south  sixteen  rods;  thence  due  west  five  rods, 
to  the  place  of  beginning, — then  this  obliga- 
tion to  be  void ;  otherwise,  to  remain  in  full 
force  and  effect. " 

Without  passing  upon  the  character  or  the 
validity  of  the  bond  which  is  the  basis  of  this 
action,  we  shall,  for  the  purposes  of  this  de- 
cision, assume  it  to  be  one  upon  which,  on 
the  happening  of  the  event  specified,  viz.,  the 
acquisition  of  title  by  Craig,  a  specific  per- 
formance could  be  required. 

The  stipulation  or  settlement  referred  to 
iri  the  complaint  as  "Exhibit  B"  recited  that 
the  Northern  Pacific  Railroad  Company  was 
the  owner  of  120  acres  of  land,  including  the 
tract  in  question,  and  was  entitled  to  the  im- 
mediate and  quiet  possession  thereof;  that 
Craig  was  in  possession  of  the  120  acres,  and 
"claims  to  have  some  right  and  claim  there- 
to;" that  the  suit  mentioned  in  thecomplaint 
was  pending;  and  that  to  avoid  further  liti- 
gation the  parties  had  agreed  to  settle  and 
compromise  the  matter  in  controversy.  It 
was  then  provided  tliat  Craig  should  forth- 
with dismiss  bis  suit,  and  quit  and  surren- 
der the  premises  to  the  railroad  company,  and 
relinquish  to  it  "any  and  all  claim,  title,  or 
estate  thereto;"  and  that  the  railroad  com- 
pany would  sell,  and  Craig  would  buy  and 
pay  for,  one-half  of  the  land,  in  the  manner 
further  set  forth.  That  portion  of  the  stipu- 
lation which  provided  for  the  disposition  of 
the  120  acres  was  as  follows:.  "Therefore,  it 
is  hereby  agreed  by  and  between  the  parties 
hereto  that  the  said  party  of  the  first  part 
shall  within  a  reasonable  time  from  this  date 
survey  and  plat  into  town  lots  and  blocks  all 
of  said  land,  and  cause  the  same  to  be  platted 
and  filed  in  the  auditor's  office  of  Kittitas 
county,  Washington  Territory,  said  plat  to 
be  an  addition  to  the  city  of  Ellensburgh, 
Washington  Territory,  that  they  will  sell, 
and  by  these  presents  hereby  agree,  in  con- 
sideration of  the  moneys  hereinafter  speci- 
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fled  and  agreed  to  be  paid  by  the  said  party 
of  the  second  part,  to  sell  and  convey,  half  of 
all  the  lots  and  blocks  as  shown  by  said  sur- 
vey and  plat  so  made  and  filed,  to  the  said 
party  of  the  second  part,  his  heirs,  executors, 
or  assigns,  by  good  and  sufficient  warranty 
deed,  for  the  sum  of  twenty-five  dollars  for 
each  and  every  block,  and  twenty-five  dollars 
for  any  part  or  portion  of  such  block,  which 
deed  of  conveyance  will  be  given  upon 
demand  at  the  land-ofUce  of  the  Northern 
Pacific  Railroad  Company  at  Tacoma,  Wash- 
ington Territory,  after  said  land  is  surveyed 
and  platted,  and  the  said  amount  hereinafter 
stated  is  paid  to  them.  That  they  will  di- 
vide on  demand,  within  reasonable  time  after 
said  plat  is  made  and  filed,  said  blocks  and 
lots  as  follows:  The  said  Brittain  £.  Craig, 
his  heirs,  executors,  or  assigns,  may  have  the 
first  selection  of  three  bloct<s, — which  selec- 
tion so  made  shall  embrace  the  buildings, 
reservoir,  and  orchard  so  far  as  practicable, 
as  shown  on  Said  plat  so  made  and  filed. 
That  the  said  party  of  the  second  part  shall 
have  the  next  selection  of  three  blocks.  Then 
the  said  party  of  tlie  second  part  may  select 
one  block  from  the  blocks  unselected,  and 
the  party  of  the  first  part  one.  Thus  alter- 
nately selecting,  each  one  block,  until  all  of 
said  land  so  platted  and  recordeid  is  selected. 
The  selection  to  be  made  by  each  party  tak- 
ing the  alternate  block  in  the  consecutive 
order  of  their  numbers,  and  the  block  so  se- 
lected by  said  Brittain  E.  Craig,  his  heirs,  ex- 
ecutors, and  assigns,  are  the  same  that  are 
to  be  conveyed  as  hereinbefore  stated." 

In  so  far  as  plaintiil's  claim  for  damages 
was  concerned,  it  was  not  sustained  by  aniy 
allegation  of  the  complaint.  The  plaintiff 
was  at  the  commencement  of  the  action,  and 
ever  since  the  date  of  bis  bond,  had  been,  in 
the  possession  of  tlie  premises;  <tnd,  as 
against  either  of  the  defendants,  without 
showing  some  special  damage,  his  costs  would 
be  the  limit  of  his  money  recovery. 

But  the  main  question,  and  that  upon 
which  the  attention  of  both  parties  was  fixed, 
was  whether,  under  the  facts  stated,  the  rail- 
road company,  to  which,  by  the  method  of 
selection  provided  in  the  stipulation  for  set- 
tlement, the  tract  in  question  was  allotted, 
was  bound  to  convey  it  to  the  plaintiff  as  the 
assignee  of  Craig.  It  had  notice  of  the  plain- 
tiff's bond  and  possession,  and  of  the  claim 
of  Craig  to  have  a  deed  for  the  whole  tract 
of  120  acres.  Under  the  facts  as  they  appear, 
was  it  bound,  in  making  a  compromise  with 
Craig,  to  so  shape  the  platting  and  selection 
of  blocks  that  this  tract  would  be  covered  by 
the  selection  of  Craig,  and  the  conveyance  to 
him.  Allowing  the  most  liberal  construc- 
tion of  the  complaint  and  exhibits,  and  all 
reasonable  intendments  in  favor  of  the  plead- 
ings, we  are  constrained  to  hold  the  negative. 
Craig  had  a  suit  pending  against  the  railroad 
company  in  which  he  demanded  a  conveyance 
of  the  whole  property;  but  whether  he  ever 
had  a  claim,  of  any  description  or  degree, 
which  he  could  have  enforced  at  law  or  in 


equity  against  any  portion  of  the  premises 
until  the  stipulation  of  June  23,  1888.  was 
signed,  is  nowhere  asserted,  or  even  hinted, 
in  this  complaint.  He  may  have  had  the  very 
best  claim,  under  circumstances  or  writings 
which  would  havecompelled  the  rail  road  com- 
pany to  convey  to  him  the  whole  tract,  or 
this  portion  of  it;  or  he  may  have  been  a  mere 
trespasser,  whose  claim  the  court  would  have 
to  entirely  ignore.  Under  the  former  suppo- 
sition, no  compromise  of  the  parties  to  the 
suit  would  have  estopped  the  plaintiff  here 
from  asserting  his  rights,  pro  tanto,  and 
having  his  title;  but,  on  the  other  hand,  if 
the  latter  were  the  trne  state  of  things,  no 
one  would  have  a  right  to  complain  if  the 
railroad  company,  being  under  no  obligation 
to  Craig,  should  yet  see  fit  to  yield  much  or 
little  of  the  controverted  subject-matter  in  an 
arrangement  whereby  it  bought  its  peace. 
TheditBculty  wHh  the  pleading  is  that  it  does 
not  make  the  facts  known  on  this,  the  vital 
point  of  the  whole  matter.  Leaving  out  the 
tliird  paragraph,  the  allegations  of  the  com- 
plaint and  the  Exhibit  B  make  it  appear  to 
the  indulgent  reader  as  though  Craig,  being 
in  possession  under  a  claim  which  was  more 
than  doubtful  of  being  maintaint<d,  and  which 
he  was  willing  to  wholly  abandon  for  the 
privilege  of  purchasing  half  of  the  blocks  in 
the  manner  and  for  the  price  specified,  had 
made  the  stipulation  admitting  the  title  and 
right  of  possession  to  be  in  the  railroad  com- 
pany, and  agreeing  to  surrender  his  posses- 
sion and  doubtful  claim.  The  facts  may  lie 
otherwise,  and  the  whole  scheme  put  in  opera- 
tion by  the  stipulation  may  have  beea  a  mere 
collusive  fraud  between  the  parties  to  the  set- 
tlement; but  it  does  not  so  appear.-  And 
after  the  stipulation  was  executed,  although 
it  was  then  in  Craig's  power  to  select  this 
particular  tract,  (and  probably  it  was  his 
duty  to  do  so,  under  the  plaintiff's  demand; 
and  he  may  be  liable  to  the  plaintiff  beyond 
the  penalty  of  the  bond,  in  a  proper  action, 
for  his  failure  to  do  so,)  it  does  not  appear 
that  any  obstacle  to  his  doing  so  was  inter- 
posed by  the  railroad  company,  or  that  itowed 
any  duty  to  the  plaintiff  to  compel  Craig  to 
include  this  tract  among  his  selections;  for 
notice  to  it  of  the  existence  of  the  bond,  in 
the  absence  of  obligation  to  Craig,  imposed 
no  duty  upon  it  In  the  premises. 

Plaintiff,  however,  relies  upon  his  third 
paragraph  as  suflScient  to  remove  these  objec- 
tions. Were  this  action  one  brought  against 
Craig  alone,  for  damages  for  his  fraudulent 
refusal  to  select  and  obtam  title  to  this  tract  ' 
under  the  stipulation,  perhaps  that  paragraph, 
taken  with  the  other  matters  alleged,  might 
be  sufficient,  with  the  addition  of  allegations 
showing  special  damages.-  But  as  against 
the  railroad  company,  which  is  tlie  real  de- 
fendant here,  and  which  holds  the  title,  in 
this  form  of  action,  we  regard  the  paragraph 
as  vitally  insufficient.  Viewing  it  from  the 
8tand->point  of  the  litigation  between  Craig 
and  the  railroad  company,  it  stands  contra- 
dicted in  its  essential  part;  for,  according  to 


Digitized  by 


Google 


Wash.) 


TERRITORY  o.  STEWART. 


405 


tlie  stipniation,  and  the  allegations' of  other 
portions  of  the  cornplHint,  Craig  never  "be- 
came entitled"  to  the  land,  or  to  a  decree  for  a 
conveyance  of  it,  but  had  merely  an  option 
to  bay  It,  or  some  other  land,  at  an  agreed 
price  per  block.  And,  on  the  other  hand, 
viewing  it  as  pure  pleading,  it  is  a  mere  con- 
clusion of  law,  without  a  statement  of  any 
fact  to  sustain  it.  Here  whs  the  place  and 
the  opportunity,  when  the  demurrers  were 
su3tain«<l,  for  the  plaintiff  to  amend  by  set- 
ting forth  the  facts  which  might  support  the 
conclDslon  that  Craig  became  entitled  to  the 
land,  and  a  conveyance  thereof.  If  such 
facts  existed,  they  should  have  been  pleaded. 
If  they  did  not  exist,  there  was  no  cause  of 
acti<m. 

In  other  words,  and  Bnally,  if,  at  any  time 
before  the  commencement  of  this  action, 
Craig  hai]  an  equitable  right  to  enforce  the 
execution  of  a  deed  for  the  120-acre  tract  by 
the  raili-oad  company,  and  if,  after  assigning 
a  portion  of  that  Tight  to  the  plaintiff,  he 
abandoned  the  wholeof  it  in  a  settlement  and 
compromise  with  the  company,  the  latter  hit  v. 
ing  notice  of  his  partial  assignment,  we  hold 
that  the  plaintiff,  in  an  action  to  enforce  bis 
assigned  pro  tanto  right,  must  take  upon 
himself,  as  against  the  railroad  company,  the 
burden  of  est»iblishing  the  right  of  Craig,  by 
proper  allegations  showing  the  facts  consti- 
tuting that  right,  just  as  though  no  suitor 
controversy  had  ever  existed  between  Craig 
and  the  railroad  company. 

Upon  another  point  the  complaint  was  de- 
fective. In  order  to  put  the  railroad  com- 
pany in  defaalc,  a  demand  upon  it  for  a  con- 
veyance should  have  been  alleged.  Wat. 
Spec.  Perf.  §  97. 

These  omissions  we  consider  to  amply  war- 
rant the  action  of  the  court  below,  and  its 
judgment  is  therefore  affirmed. 

Anders,  C.  J.,  Hott  and  Dttmbab,  JJ., 
concar. 


(1  Wash.  St.  88) 

Tbrbitobt  csD  rel.    Kelly  e.  Stewaet 

et  al. 

(Supreme  Court  <if  Washington.    Feb.  18, 1890.) 

Cos8TiTirno:»Ai,  IiAW— Lbgislattvb  Potpers— 

MuwiciPAi,  Corporations. 

Act  Wash.  T.  Feb.  2, 1888,  entitled  an  act 

"for  the  inoorpMration  of  to  wd»  and  villages,  "which 

provides,  in  section  1 ,  that  a  majority  of  the  taxable 

inhabitants  of  any  town  or  village  may  present  a 

Setition  to  the  district  judge  setting  forth  the  area 
esired  to  be  included  in  such  village,  and  praying 
to  be  incorporated,  and  tbat  thereupon  the  judge 
sliaU  malce  an  order  declaring  such  town  or  vil- 
lage duly  Incorporated,  and  designating  its  metes 
and  boands,  is  invalid,  being  a  delegation  of  legis- 
lative functions  to  a  judiolal  court.  Dtthbab,  J., 
dissenting. 

Fremont  Campbell,  Pros.  Atty.,  C.  H. 
Banford  and  Thos.  Carroll,  for  relator.  B. 
F.  Jacobs,  and  Toitm  A  Likins,  for  respond- 
ents. 

Anders,  C.  J.  This  action  was  brought 
in  the  district  court  of  the  second  judicial 


district  of  Washington  Territory,  holding 
terms  at  Tacoma,  in  and  for  Pierce  county, 
to  inquire  and  determine  by  what  warrant  or 
authority  the  appellees  claim  to  exercise  the 
powers  of  a  board  of  trustees  of  the  town  of 
Puyallup,  in  that  county,  and  to  oust  them 
from  ufSce  as  such  board  of  trustees,  and  to 
dissolve  said  municipal  corporation.  The 
complaint  states:  "(1)  That  the  above-named 
defendants,  at  a  place  called  'Puyallup,'  in 
Pierce  county.  Wash.  T.,  do  now  unlawfully 
act  as  a  municipal  corporation  under  the 
name  and  style  of  the  <  Town  of  PuyaUup,' 
without  being  legally  incorporated  as  a  boanl 
of  trustees  of  said  alleged  municipal  corpora- 
tion. (2)  That  said  defendants  act  as  such 
Corporation,  and  exercise  the  powers  of  such 
board  of  trustees,  under  color  of  autliority 
conferred  by  an  order  made  by  the  judge  of 
this  court,  at  chambers,  in  the  city  of  Taoo- 
ma.  Wash.  T.,  on  the  Slst  day  of  July,  A.  D. 
18£^,  and  entered  upon  record  in  this  court. 
(3)  That  a  certified  copy  of  the  record  of  said 
order,  and  of  the  proceedings  in  the  matter 
relating  to  the  alleged  incorporation  of  said 
town  of  Puyallup,  mailed  'Exhibit  A,'  is 
hereto  annexed  for  reference,  and  made  a  part 
of  this  complaint,  and  a  correct  plat,  showing 
the  boundaries  of  said  alleged  incorporated 
town  of  Puyallup,  as  deBned  in  said  order, 
and  the  location  of  the  relator's  farm,  here- 
inafter mentioned,  marlced  'Exhibit  B,'  is 
hereto,  annexed  for  reference,  and  made  a 
part  of  this  complaint.  (4)  That  said  order 
is  void,  and  of  no  effect;  for  the  same  was 
made  by  the  judge,  aforesaid,  upon  the  ex 
;)arfe  application  of  John  Beverly,  Esq.,  with- 
out a  iiearing  being  granted  to  the  relator,  or 
to  any  of  the  inhabitants,  or  owners  of  prop- 
erty, within  the  boundaries  of  said  alleged 
town  of  PuyaUup,  and  without  any  notice 
being  given  of  said  application;  and  no  op- 
portunity was  at  any  time  given  to  the  rela- 
tor, or  any  otiier  person  whomsoever,  to  re- 
monstrate against  or  oppose  the  incorporation 
of  said  town,  or  to  question  the  validity  or 
sutflciency  of  the  petition  upon  which  said 
order  was  made,  or  to  make  complaint  as  to 
the  boundaries  of  said  alleged  town;  and  no 
legal  or  good  evidence  was  produced  before 
the  judge  upon  which  to  base  the  Dndiugs  of 
fact  recited  in  said  order;  and  power  to  malce 
said  order  Is  not  judicial,  and  not  vested  in 
said  judge  by  law.  (5)  That  the  relator  is 
the  owner  of  >real  property  situated  within 
the  boundaries  of  said  aJleged  town,  asdefined 
by  said  order;  and  he  and  many  others,  own- 
ers of  property  situated  within  said  alleged 
town,  have  not  consented  to  the  incorpora- 
tion of  said  town,  and  are  unwilling  to  have 
said  town  incorporated  with  boundaries  in- 
cluding their  said  property,  for  that  said  prop- 
erty is  partly  improved  and  cultivated  farm- 
ing land,  and  no  part  thereof  is  platted  into 
town  lots  and  streets;  and  they  are  unwilling 
to  consent  to  the  laying  out  of,  and  extend- 
ing streets  across,  their  said  land,  or  to  tax* 
atiun  of  said  land,  by  such  alleged  municipal 
corporation."    To  this   complaint   the  de- 
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fendants  demurred  for  the  alleged  reason  that 
the  same  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  district  court 
sustained  the  demurrer,  and  caused  judg- 
ment for  costs  to  be  entered  against  the  plain- 
tiff. 

From  this  judgment  plaintiff  appeals  to 
this  court;  and  we  are  called  upon  to  deter- 
mine tlie  question  of  the  legal  existence  of 
the  town  of  Puyallup,  which  also  involves 
the  validity  of  the  act  of  the  legislature  ap- 
proved February  2, 1888,  entitled  an  act  "for 
the  ineorporation  of  towns  and  villages, "  the 
first  section  of  which,  so  far  as  is  material  to 
this  case,  is  as  follows:  "Where  a  majority 
of  the  taxable  inhabitants  of  any  town  or  vil- 
lage within  this  territory  present  a  petition 
to  the  judge  of  the  district  court,  having 
jurisdiction  of  real  actions  in  such  county, 
setting  forth  the  metes  and  bounds  of  such 
town  or  village,  together  with  the  adjacent 
bounds,  in  all  not  exceeding  in  area  one 
square  mile,  which  they  desire  to  include 
therein,  and  praying  that  they  may  be  incor- 
porated, and  police  established  for  their  local 
government,  and  the  judge  of  tlie  district 
court  shall  be  satisfied  that  a  majority  of  the 
taxable  inhabitants  of  such  town  or  village, 
as  shown  by  the  last  assessment  roll  of  said 
county,  shall  have  signed  such  petition,  such 
judge  of  the  district  court  shall  cause  such 
petition  to  be  entered  in  full  on  the  records 
of  such  court,  together  with  the  names  of  the 
petitioners,  and  shall  thereupon  make  and 
record  an  order  declaring  such  town  or  vil- 
lage duly  incorporated,  designating  in  such 
order  the  metes  and  bounds  thereof,  and  the 
name  of  such  town  or  village,  and  thencefor- 
ward the  inhabitants  within  such  metes  and 
bounds  are  a  body  politic  and  corporate." 

The  proceedings  for  incorporating  the 
town  were  inaugurated  by  the  presentation 
to  the  judge  of  the  district  court,  by  one  John 
Beverly,  of  a  petition  signed  by  68  persons 
therein,  representing  themselves  to  be  a  ma- 
jority of  the  taxable  inhabitants  of  the  town 
of  Puyallup,  praying  that  they  might  be  in- 
corporated undei'  the  name  of  the  "Town  of 
Puyallup,"  and  police  established  for  their 
local  government,  and  that  trustees  be  ap- 
pointed for  the  government  of  said  town. 
The  petition  also  speciSed  and  defined  the 
metes  and  bounds  of  the  proposed  territory  to 
be  iucorporatsd,  and  alleged  the  area  thereof 
to  be  in  all  not  exceeding  one  square  mile. 
On  the  Slst  day  of  July,  1888,  the  judge  of 
the  district  court,  at  chambers,  in  the  city  of 
Tacoma,  in  Pierce  county,  in  response  to  the 
prayer  of  the  petition,  made  and  entered  of 
record  an  order  declaring  the  town  of  Puyal- 
lup to  be  duly  incorporated  under  and  by  vir- 
ture  of  the  laws  of  Wnshington  Territory, 
and  in  said  order  appointed  defendants  as  a 
board  of  trustees  of  the  town,  in  accordance 
with  section  2  of  the  incorporation  act. 

It  is  admitted  by  the  demurrer,  and  was 
concedeil  by  counsel  on  the  argument  of  this 
case,  that  the  relator  is  the  owner  of  real 
property  situated  within  the  boundaries  of 


the  territory  described  in  the  petition,  and 
defined  by  order  of  the  court;  that  he  did  not 
consent  to  the  incorporation  of  the  town; 
that  he  was  unwilling  to  have  it  incorporated 
with  boundaries  including  his  property;  that 
his  said  real  estate  is  partly  improved  and 
cultivated  farming  land,  not  platted  into 
town  lots  and  streets,  and  that  he  is  unwill- 
ing to  consent  to  the  laying  out  of  and  ex- 
tending streets  across  the  same;  that  he  is 
unwilling  to  submit  to  taxation  of  his  land 
by  said  municipal  corporation;  that  no  notice 
of  the  presentation  of  the  petition  wasgiven; 
and  that  the  relator  had  no  opportunity  to  be 
heard,  or  to  remonstrate  against,  or  oppose 
the  incorporation  of  the  town,  or  to  question 
the  validity  of  the  order  of  the  judge,  or  to 
make  complaint  as  to  the  boundaries  of  the 
proposed  municipal  corporation. 

The  proceedings  are  assailed  by  appel- 
lant as  not  being  in  accordance  with  the  law 
relating  thereto.  He  objects  that  the  pteti- 
tion  is  defective  in  not  stating  that  the  sign- 
ers thereof  were  a  majority  of  the  taxable  in- 
habitants of  the  town,  according  to  the  last 
assessment  roll  of  the  county,  and  that  the 
order  of  the  judge  was  made  upon  the  certifi- 
cate of  the  county  assessor  who  is  not  em- 
powered by  any  law  to  so  certify;  that  there 
was  no  evidence  before  the  judge  or  court  to 
warrant  the  order;  and  that  the  order  was 
made  without  jurisdiction  of  the'subject-mat- 
ter  by  the  court.  As  the  law  requires  that 
the  petition  to  be  presented  to  the  judgesball 
be  signed  by  a  majority  of  the  taxable  inhab- 
itants of  the  town  or  village  to  be  incorpo- 
rated, and  that  the  judge  shall  besatisfled,  in 
some  way  not  specified  by  law,  that  a  major- 
ity of  the  taxable  inhabitants  of  the  town  or 
village,  as  shown  by  the  last  assessment  roll 
of  the  county,  shall  have  signed  the  petition, 
it  is  quite  doubtful  whether  an  omission  to 
state  in  the  petition  that  the  petitioners  are 
a  majority  of  the  taxable  inhabitants  as 
shown  by  the  last  assessment  roll  of  the  coun- 
ty, is  not  a  matter  substantially  affecting  the 
subsequent  proceedings.  Dut,  however  this 
may  be,  we  are  not  disposed  to  hold  the  in- 
corporation invalid  on  that  account,  but  will 
assume  that  the  law  was  substantially  com- 
plied with. 

We  now  come  to  the  consideration  of  validi- 
ty of  the  law  itself.  The  obj  ect  of  the  act  of  the 
legislature  was  the  incorporation  of  towns  and 
villages,  as  expressed  in  the  title;  and,  as  the 
meaning  of  the  expression  "towns  and  vil- 
lages" is  not  defined  by  the  law,  we  must  pre- 
sume that  the  words  were  intended  to  be  us«9d 
in  their  ordinary  acceptation,  as  meaning  an 
aggregation  of  houses  and  inhabitants  more  or 
less  compact.  The  word  ."town"  was  originally 
from  the  Anglo-Saxon  word  "tun,"  an  inclos- 
ure,  and  meant  a  collection  of  bouses  inclosed 
by  a  wall.  And.  Diet.  Law,  Tit.  "Town." 
"The  fundamental  idea  of  a  municipal  cor- 
poration proper,  both  in  Enghuul  and  in  this 
country,  is  to  invest  compact  or  dense  pop- 
ulations with  the  power  of  local  self-govern- 
ment.   Indeed,  the  necessity  for  such  corpo- 
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rations  springs  from  the  existence  of  centers 
or  agglomerations  of  population,  having  by 
reason  of  density  and  numbers,  local  or  pe- 
culiar  interests  and  wants,  not  common  to 
adjoining,  sparsely  settled,  or  agricultural 
region.  It  is  necessary  to  draw  the  line 
which  sepai'ates  the  limits  of  the  place  and 
people  to  be  incorporated.  Tliis  is,  with  us, 
a  legislative  function."  1  Dill.  Mun.  Cktrp. 
(3d  Ed.)  §  183.  In  England,  this  power  was 
formerly  given  by  royal  grant  or  charter,  pre- 
sumably atthe  request  of  the  municipalities 
themselves,  but  in  this  country  municipal 
corporations  are  purely  the  creatures  of  stat- 
utes. "They  possess  no  powers  or  faculties 
not  conferred  upon  them,  either  expressly  or 
by  fair  implication,  by  the  law  which  creates 
them,  or  other  statutes  applicable  to  them." 
Id.  §  21. 

It  being  conceded  that  the  power  to  create 
municipal  corporations  is  vested  exclusively 
in  the  legislature,  the  question  arises,  can 
this  power  bedelegated;  and,  if  so,  to  whom, 
or  to  what  agencies  'i  Counsel  on  both  sides 
agree  that  the  legislature  may  delegate 
its  functions  in  some  measure;  but  they  dis- 
agree as  to  the  legislative  power  to  carry  the 
principle  to  the  extent  attempted  in  the  act 
in  question.  On  the  one  side,  it  is  contend- 
ed that  the  act  approved  February  2,  1888, 
does  not  in  fact  delegate  legislative  authority 
to  the  courts ;  that  the  statute,  and  not  the 
court,  determines  the  extent  and  nature  of 
the  powers  of  the  corporation;  that  a  statute 
may  be  valid,  though  its  taking  effect  may 
depend  on  some  subsequent  event,  and  that 
the  powers  and  duties  of  the  courts  in  rela- 
tion to  the  mode  of  organizing  towns  are  ju- 
dicial in  their  nature;  that  the  legislature, 
and  not  the  court,  prescribes  the  powers, 
duties,  and  liabilities  of  the  corporation, — 
and,  on  the  other,  it  is  urged  that  tl)e  law  of 
congress  conferring  upon  the  territorial  leg- 
islature the  right  to  cretite  municipal  corpo- 
rations does  not  permit  the  legislature  to  dele- 
gate such  right  to  the  courts  or  judges;  that 
the  law  is  mandatory  upon  the  court,  is 
against  public  policy,  and  authorizes  the  tak- 
ing of  property  without  due  process  of  law, 
and  without  notice  or  opportunity  to  be 
heard;  and  that  the  including  of  farming  land 
in  incorporated  towns  is  unreasonable  and 
unjust.  The  incorporation  of  towns  by  gen- 
eral statutory  law  is  a  departure  from  origin- 
al methods,  and  is  of  comparatively  modern 
date;  and  it  would  naturally  be  expected  that 
the  procedure  for  their  organization  by  this 
means  woald  not  be  uniform  throughout  the 
different  states  of  tlie  Union.  It  would  be 
practically  impossible  for  the  legislature,  by  a 
general  law,  to  fix  and  define  the  boundaries 
of  every  municipal  corporation  that  might  be 
organized  under  it;  and  thatquestion  is  there- 
fore determined  in  some  other  way, designated 
by  the  general  law  of  the  particular  jurisdic- 
tion. But  the  authority  to  Incorporate,  with 
us  as  in  England,  has  been  restricted  to  cases 
in  which  compact  communities  already  exist 
who  desire  to  «sBume  a  corporate  character, 


and  have  police  established  for  their  local 
government.  Id.  §  183.  But,  unless  special- 
ly restrained  by  constitutional  provisions, 
the  legislature  may  delegate  the  power  tode- 
termine  the  territorial  limits  of  the  munici- 
pal corporation,  and  thereby  settle  what 
property  and  persons  will  be  subject  to  mu- 
nicipal control  to  appropriate  local  bodies  or 
boards  of  officers.  1  Dill.  Mun.  Corp. ,  supra. ; 
People  V.  Bennett,  29  Mich.  451.  It  would 
hardly  seem  probable  that  the  legislature,' 
while  professing  to  pass  a  law  for  the  incor- 
poration of  "towns  and  villages,"  really  in- 
tended to  include  therein  rural  districts  or 
farming  lands  not  platted  or  laid  out  in  lots 
or  blocks,  especially  against  the  will  of  the 
owner  of  such  property;  and  yet  the  statute, 
by  its  terms,  covers  and  includes  just  such 
cases;  and  we  do  not  feel  at  liberty  to  con- 
strue it  otherwise. 

We  entirely  agree  with  the  learned  judge 
who  decided  the  case  of  People  v.  Bennett, 
when  he  says  that  "there  are  few,  if  any,  acts 
of  state,  bearing  upon  individusds,  more  im- 
portant than  those  which  determine  their  lib- 
erty to  be  included  in  particular  municipali- 
ties; and  the  cases  are  very  rare  in  which  they 
have  not  been  allowed  an  opportunity  of  be- 
ing beard  in  every  step  of  the  proceeidings." 
And,  where  the  individual  has  not  expressly 
assented,  or  impliedly  done  so.  bysettlingand 
remai  n  ing  in  a  dense  community  needing  cor- 
porate powers  and  privileges,  it  seems  too 
plain  for  argument  that  he  should  at  least  be 
accorded  a  hearing  before  being  compelled  to 
subject  himself  or  his  property  to  the  domin- 
ion of  a  municipality  with  whose  interests  he 
has  nothing  In  common.  This  view  of  the 
law  was  adopted  in  the  case  of  People  v.  Ben- 
nett, above  cited.  In  the  case  of  Borough  of 
Blooming  Valley,  56  Pa.  St.  66,  it  was  held 
that  farming  land  might  be  included  in  the 
limits  of  a  municipal  corporation  by  consent 
of  the  owner,  but  not  otherwise.  And  in 
Borough  of  Little  Meadows,  28  Pa.  St.  256, 
it  was  held  that  the  community  proposing  to 
be  incorporated  was  too  sparse  to  be  called  a 
"village,"  within  the  meaning  of  the  law. 
On  the  contrary,  it  has  been  held  in  New 
Hampshire,  with  equally  good  reason,  that 
the  selectmen  of  a  town,  in  defining  the 
boundaries  of  a  village,  could  not  exclude  any 
part  of  it,  but  must  include  the  whole  within 
the  village  limits.  Osgood  v.  Clark,  6  Post. 
(K.  II.)  307.  Appellees  contend,  as  before 
intimated,  that  a  statute  may  be  conditional, 
and  its  taking  effect  made  to  depend  upon 
some  subsequent  event;  and,  to  a  certain  ex- 
tent, the  principle  is  recognized  by  the  courts. 
As  an  illustration,  the  legislature  may  enact 
a  general  statute  for  the  formation  of  private 
corporations;  and  its  taking  effect,  as  to  any 
particular  corporation,  may  depend  upon  the 
assent  of  the  parties  interested.  They  may 
withhold  their  assent  at  pleasure,  but  cannot 
be  forced  to  become  incorporators.  If  they 
accept  the  terms  and  provisions  of  the  law 
they  are  presumed  to  be  benefited  thereby; 
but,  if  they  reject,  they  cannot  be  injured. 
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While  a  statate  may  be  conditional,  and 
only  talse  effect  upon  the  happening  of  a  fut- 
ure event,  we  hold  that  the  place  where  it  is 
tooperate,  its"»«iM,"  must  be  fixed  definitely 
by  the  legislature  itself,  or  delegated  to  some 
body  or  agency  capable  of  exercising  legisla- 
tive functions,  and  not  left  to  the  will  or 
caprice  of  localities  to  determine  whether  it 
shall  be  applicable  to  theirparticular commu- 
nity or  not.  Local  option  laws  have  been 
sustained  by  some  courts,  but  the  place  where 
they  were  to  take  effect  has  always  been  de- 
fined by  law,  and  not  left  conditioned  upon 
the  discretion  of  the  people  of  any  and  every 
locality  in  the  state. 

To  sustain  the  position  of  appellees,  coun- 
sel cite  the  case  of  Burlington  v.  Leebrick,  43 
Iowa,  252.  The  question  there  was  as  to  the 
power  of  the  city  of  Burlington  to  enlarge  its 
limits  by  extending  its  boundaries  over  con- 
tiguous territory;  and  the  court  held  that  the 
law  authorizing  a  petition  for  the  purpose  by 
the  city  council,  to  be  presented  to,  and  acted 
upon  by,  the  circuit  judge,  and  issues  to  be 
found  and  tried  as  iti  other  proceedings,  was 
not  invalid  as  an  unwarranted  delegation  of 
legislative  power,  basing  the  opinion  on  the 
ground  that  the  determination  of  the  issues 
by  the  court  was  a  judicial  act, — a  mere  as- 
certaining of  the  condition  upon  which  the 
law  might  take  effect.  But  in  delivering  the 
opinion  thecourt  used  the  following  language: 
"Nor  is  it  proper  to  designate  the  thing f,o  be 
accomplished  by  this  statute  as  the  creation 
of  a  corporation.  A  corporation  is  an  artifi- 
cial being  clothed  with  certain  powers.  In 
the  present  case,  such  a  corporation  exists, 
known  as  the  '  City  of  Burlington.'  When 
theact  sought  in  this  petition  is  acc-omplislied, 
no  new  corporation  will  have  been  created." 
Erom  this  language  we  might  infer  that,  had 
the  question  before  the  court  been  that  of  the 
formation  of  a  municipal  corporation,  the  de- 
cision might  have  been  different.  In  the  case 
of  Kayser  v.  Trustees,  16  Mo.  88,  the  incor- 
poration of  a  town  by  the  county  court,  in 
pursuance  of  a  general  statute,  was  upheld 
on  the  ground  that  the  court  acted  judicially, 
and  had  no  discretion,  and  no  autliority  to 
vest  any  power  in  the  corporation.  And  in 
the  case  of  Mayor,  etc,  v.  Shelton,  1  Head,  24, 
a  law  substantially  like  the  one  under  consid- 
eration In  this  case  was  held  valid  and  consti- 
tutional for  the  reason  that  no  legislative 
power  was  delegated  to  or  exercised  by  the 
court.  This  last  decision,  bowev<3r,  was  un- 
der a  constitution  which  provided,  that  "the 
legislature  shall  have  power  to  grant  such 
charters  of  incorporation  as  they  may  deem 
expedient  for  the  public  good."  We  do  not 
feel  bound  by  the  decisions  in  these  cases.  If 
the  conrt  in  either  of  the  cases  acted  judicial- 
ly in  the  matter  before  it,  then,  certainly,  it 
should  have  had  a  right  or  "discretion"  to  ex- 
ercise its  judgment.  If  its  action  was  not 
jndicial,  tlien,  surely,  it  must  have  been  a 
delegated  legislati  ve  power  which  it  exercised. 
Counsel  for  appellees  also  cite  the  case  of 
Blanchard  v.  Bissell.  H  Ohio  St.  96.    The 


controversy  in  that  case  was  as  to  the  valid- 
ity of  the  statute  in  relation  to  the  annexa- 
tion of  territory  to  cities;  and  it  was  claimed 
by  Bissell,  in  a  proceeding  to  enjoin  the  col- 
lection of  certain  taxes  levied  upon  his  prop- 
erty by  the  city  council,  that  the  order  of  the 
county  commissioners  for  the  annexation  of 
the  district  embracing  his  property  was  void 
because  it  included  his  property  with  that  of 
others,  witliout  his  consent,  and  against  his 
remonstrance.  The  court  sustained  the  law 
on  the  ground  that  the  county  commissioners 
were  properly  clolhed  with  power  to  do  the 
acts  objected  to.  Each  party  was  entitled  to 
a  bearing  under  that  statute,  and, the  commis- 
sioners were  empowered  to  order  the  annexa- 
tion or  not,  as  they  might  deem  reasonable 
and  proper.  We  agree  with  that  decision; 
and,  if  our  statutes  were  like  the  one  upon 
which  it  was  based,  it  would  be  stripped  of  its 
most  objectionalile  features.  Inthelate.case 
of  People  V.  Fleming,  16  Pac.  Rep.  298,  the 
supreme  court  of  Colorado  held  that  a  law 
which  provides,  that  when  the  inhabitants  of 
any  part  of  the  county  not  embraced  within 
the  limits  of  any  city  or  incorporated  town 
desire  to  be  organized  into  a  city  or  incopo- 
rated  town,  they  may  apply  by  petition  to  the 
county  court,  and  providing,  also,  for  the 
manner  of  procedure  in  the  organization  of 
such  contemplated  town  or  city,  was  not  in 
conflict  with  the  constitution.  The  decision 
in  that  case  seems  to  have  been  based  upon 
the  broad  ground  that  the  legislature,  if  not 
expressly  prohibited  by  the  constitution,  may 
delegate  the  power  to  form  municipal  corpo- 
rations to  u  norganized  private  indi  viduals ;  in 
other  words,  to  the  people  themselves.  We 
cannot  consent  to  follow  the  reasoning  in 
that  case,  or  to  concur  in  the  conclusion 
reached  by  the  learned  court.  We  think  the 
better  doctrine  is  that  laid  down  by  Judge 
Cooley  in  his  work  on  Constitutional  L4mita- 
tions,  (4th  Ed.)  145, 146.  which  is  as  follows: 
"The  prevailing  doctrine  in  the  courts  appears 
to  be  that,  except  in  those  cases  where,  by 
the  constitution,  the  people  have  not  express- 
lyreserved  to  themselves  a  power  of  decision, 
the  function  of  legislation  cannot  be  exercised 
by  them  even  to  the  extent  of  accepting  or 
rejecting  a  law  which  has  been  framed  for 
their  consideration."  But  we  would  not  be 
understood  as  holding  that  the  legislature 
could  nut  delegate  the  power  to  put  the  ma- 
chinery of  municipal  corporations  in  motion 
to  courts  which  are  not  purely  legal  tribunals. 
The  courts  of  quarter  sessions  of  Pennsylva- 
nia, and  the  county  courts  of  Oregon,  and 
I>erhapB  of  other  states,  are  vested  with  ad- 
ministrative, and,  in  a  measure,  representa- 
tive, powers;  and  they  are  properly  intrusted 
with  the  functions  attempted  by  our  late  ter- 
ritorial legislature,  by  the  law  in  question,  to 
be  imposed  upon  tlie  district  judge. 

We  hold  that  a  judicial  court  cannot  exer- 
cise legislative  functions,  and  that  the  legis- 
lature cannot  impose  such  power  upon  it. 
People  v.  BennMt,  supra;  People  v.  Nevada, 
6  Cal.  143;  City  of  Galesburg  v.  Hawkinson. 
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75  111.  153;  People  v.  Carpenter,  24  N.Y.  89. 
Owing  to  the  importance  of  this  case,  we 
have  given  it  all  the  consideration  in  our 
power, underthe circumstances;  and  wehave 
been  greatly  aided  in  our  labors  by  the  learn- 
ing and  diligence  of  counsel  on  both  sides. 
And  we  are  constrained  to  bold  that  the  stat- 
ute under  which  the  town  of  Puyallup  was 
organized  is  invalid,  and  cannot  be  sustained. 
The  cause  will  therefore  be  remanded  to  the 
court  below,  with  directions  to  overrule  the 
demurrer,  and  to  proceed  in  accordance  with 
this  opinion.    And  it  is  so  ordered. 

Stilbs,  Hott,  and  Soott,  JJ.,  concur- 
ring. 

Dunbar,  J.  I  concur  in  the  result,  be- 
canse  I  do  not  think  that  the  petition  was 
sufficient;  but  I  cannot  concur  in  the  opin- 
ion that  the  act  of  the  legislature  was  uncon- 
«tltDtionaI. 


(1  Wasb.  St  4$) 

Andrews  v.  Kvsa  Oountt  et  al. 
^Swpreme  Court  of  WasMngUm.    Jan.  89, 1890.) 

TTlTEQUAI.  TaXAIIOW— iNJTJWOnOH— Pluading 

Fraud. 

1.  Tbe  action  of  an  asseBsor  in  asseBsing  mort- 
gasefl,  nnacoompanied  by  other  eyidenoe  of  in- 
deotednesa,  st  their  face  value,  and  lands  at  from 
one-fonrtb  to  one-flfth  only  of  their  value,  is  in  vi- 
olation of  Rev.  St.  U.  S.  i  1(34,  declaring  that  aU 
taxes  shall  be  equal  and  uniform,  and  no  distint^- 
tion  shall  be  made  in  the  assessment  of  different 
kinds  of  property,  which  shall  be  according  to  the 
value  of  the  property;  and  an  injunction  will  lie 
against  snob  fraudulent  and  oppressive  refusal  to 
exercise  his  judgment  on  tbe  part  of  the  assessor. 

2.  Where  a  complaint  alleges  facts  which,  it 
true,  would  establish  fraud  as  a  conclusion  of  law, 
no  specific  allegation  of  fraud  is  necessary. 

Appeal  from  district  court,  King  county; 
R.  A.  Jones,  Judge. 

Bill  for  injunction  by  Lyman  B.  Andrews 
against  King  county  and  William  Cochrane, 
sheriff,  to  restrain  the  collection  of  an  al- 
leged excessive  and  unlawful  tax.  The  court 
sustained  a  demurrer  to  the  bill,  and  plaintiil 
appeals.- 

IV^.  a.  AndretDS,  for  appellant.  Stratton 
dt  Fenton,  for  appellees. 

Dunbar,  J.  In  the  investigation  of  this 
case  there  are  three  leading  propositions  to 
be  considered,  viz.:  (1)  In  order  to  put  in 
Issue  the  qu(;Stion  of  fraud,  is  it  necessary  to 
allege  in  terras  that  defendants  were  guilty 
of  fraud?  (2)  Conceding  the  allegations  in 
tbe  complaint  to  be  true,  are  the  facts  there 
stated  sufficient  to  establish  a  prima  facie 
case  of  fraud?  (3)  Had  plaintiff  any  other 
remedy  than  the  one  invoked? 

So  far  as  the  first  proposition  is  concerned, 
'we  are  clearly  of  the  opinion  that,  if  the  com- 
plaint alleges  a  state  of  facts  which  if  proved 
to  be  .true  would  establisli  fraud  as  a  conclu- 
sion of  Jaw,  it  is  a  sufficient  allegation  of 
fraud;  and  that  the  declaration  of  the  plead- 
er that  such  acts  were  fraudulent  is  in  no 
wise  essential  or  necessary  to  put  the  ques- 
tion of  fraud  in  issue. 


In  the  other  two  propositions,  which  we 
will  consider  in  some  degree  together,  grave 
questions  are  presented, — questions  the  im- 
portance of  which  demand  of  the  court  pains- 
taking investijjation,  and  the  rightful  det»r- 
minatioii  of  which  is  not  so  important,  in 
view  of  the  amount  of  money  involved  in  the 
particular  case,  as  it  5s  in  view  of  the  effect 
which  such  determination  will  have,  both  on 
the  rights  of  the  individual  citizen,  and  upon 
the  state  in  the  determination  of  its  laws. 
The  principal  contention  of  the  plaintiff,  and 
tbe  one  to  which  the  court  will  address  it- 
self especially,  (the  determination  «f  which 
will  be  conclusive  in  this  case,)  is  that  the 
assessor  uniformly  and  persistently^  intend- 
ing to  injure  and  oppress  all  persons  holding 
mortgages,  of  which  there  was  a  large  class 
in  King  county,  and  especially  this  plaintiff, 
and  intending  to  relieve  persons  ownmglands 
and  other  property  in  King  county,  outside 
of  mortgages,  of  their  just  burden  in  main- 
taining the  public  revenue,  assessed  mort- 
gages, which  were  unaccompanied  by  any 
other  evidence  of  their  indebtedness,  at  their 
par  value,  without  any  regard  to  the  valua- 
tion placed  by  him  upon  the  lands  mortgaged 
to  secure  the  payments  of  said  demands, 
while  he,  at  the  same  time,  refused  to  assess 
lands  In  said  King  county  at  more  than  one- 
fourth  their  cash  value,  and  refused  to  assess 
other  property  at  more  than  from  one-fifth  to 
one-fourth  of  its  cash  value;  and  alleges  the 
fact  to  be  that  he  assessed  plaintiff's  mort- 
gage at  S30,000,  while  he  assessed  the  iden- 
tical land  pledged  to  the  payment  of  the  said 
demand  of  $80,000  at  only  $2,000,  notwith- 
standing plaintiff's  said  mortgage  was  not 
accompanied  by  any  other  evidence  of  in- 
debtedness, and  that  the  plaintiff's  remedy 
upoil  his  said  demand  Will  be  entirely  ex- 
hausted by  a  foreclosure  of  said  mortgage, 
and  a  sale  of  the  lands,  tenements,  and  heredit- 
aments pledged  to  him  therein;  and  that  the 
action  of  the  assessor  in  such  alleged  discrimi- 
nation was  indorsed  and  confirmed  by  the 
board  of  county  commissioners  of  said  King 
county  while  sitting  as  a  board  of  equalization, 
which  said  action  of  the  assessor  an()  boaril 
of  equalization  plaintiff  claims  was  in  viola- 
tion of  section  1924  of  the  Revised  Statutes 
of  the  United  States,  which  declares  that  "all 
taxes  shall  be  equal  and  uniform,  and  no  dis- 
tinctions shall  be  made  in  the  assessments 
between  different  kinds  of  property,  but  the 
assessment  shall  be  according  to  the  value  of 
the  property."  No  doubt  the  essential  idea 
of  the  statute  is  tliat  each  person  shall  pay  a 
tax  in  proportion  to  the  value  of  his  property; 
and  the  fact  that  plaintiff's  property  is  ad- 
mitted to  be  assessed  at  its  par  value  will  not 
deprive  him  of  the  constitutional  guaranty, 
if  by  the  under-valuation  of  other  property 
be  is  compelled  to  bear  more  than  his  just 
proportion  of  the  burden  of  taxation.  It  A. 
is  the  owner  of  property  of  the  value  of  $1,- 
000,  which  is  assessed  at  $1,000,  and  B.  is 
the  owner  of  property  worth  $1,000,  which  is 
assessed  at  $500,  the  practical  result  to  A.  is 
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the  same  as  though  B.'s  property  had  .been 
aaseesed  at  its  full  value  of  81,000,  and  A.'s 
property  at  an  overvaluation,  or  at  $2,000. 
In  either  case,  the  resulting  injury  is  the 
same.  A.  has  been  subjected  to  double  the 
burden  that  B.  has,  while  actually  possessing 
the  same  amount  of  property.  Tlie  just 
principle  of  taxation  is  equally  violated  in 
both  cases,  and  the  constitutional  mandate 
that  "all  taxes  shall  be  equal  and  uniform, 
and  that  the  assessment  shall  be  according  to 
the  value  of  the  property, "  is  equally  ignored; 
and,  when  such  anabuseof  official  discretion 
affects  a  large  class  of  individuals,  it  will  be 
subject  to  the  law's  revision. 

In  view  of  the  Inconvenience  to  the  public 
which  will  arise  from  any  derangement  in 
the  system  of  the  collection  of  taxes,  the  law 
will  not  regard  accidental  omissions  or  minor 
mistakes.  Kor  will  courts  of  equity  inter- 
fere to  correct  errors  in  judgment  as  to  valu- 
ation, because,  as  has  been  well  said  by  Judge 
Cooley,  "valu6  is  matter  of  opinion;"  and, 
when  the  law  has  provided  oBicers  upon 
whom  the  duty  is  imposed  to  malce  the  valu- 
ation, it  is  the  opinion  of  those  officers  to 
which  the  interests  of  the  parties  are  referred. 
But,  according  to  the  same  learned  author, 
"it  is  possible,  however,  that  there  may  be 
circumstances  under  which  the  action  of  tlie 
oflScers  will  not  be  conclusive."  Cooley, 
Tax'n,  218.  And  one  of  those  circumstances 
is  where  the  officer  refuses  to  exercise  his 
judgment,  and,  by  an  arbitrary  and  capricious 
exertion  of  official  authority,  seeks  fraudu- 
lently to  defeat  the  law,  instead  of  enforcing 
it.  In  such  a  ease  the  tax-payer  will  not  be 
left  completely  at  the  mercy  of  tlie  assessor. 

In  this  case,  if  the  averments  of  the  com- 
plaint are  true,  and  the  assessor  uniformly 
taxed  mortgages  at  their  par  value,  andland 
and  other  property  at  from  one-fourth  to  one- 
fifth  of  its  cash  value,  and,  in  accordance  with 
such  uniform  rule  of  assessment  adopted  by 
him,  assessed  the  plaintiff's  mortgage,  which 
was  unaccompanied  by  any  other  evidence  of 
indebtedness,  at  S30,000,  and  the  identical 
land  mortgaged  for  the  payment  of  the  said 
$30,000  at  only  $2,000,  the  conclusion  is  in- 
evitable that  the  honest  judgment  of  the  offi- 
cer was  not  exercised;  and  that  a  rule  or  sys- 
tem of  valuation  was  adopted  by  the  assessor, 
and  conQrmed  by  the  board  of  equalization, 
which  was  designed  to  discriminate  unfairly 
against  one  class  of  tax-payers,  and  which 
was  in  plain  contravention  of  the  constitu- 
tional law  which  provides  that  "all  taxes 
shall  be  uniform,  and  that  the  assessment 
shall  be  according  to  the  value  of  the  prop- 
erty." The  principles  involved  in  this  case 
were  passed  upon  by  the  supreme  court  of 
the  United  States  in  the  case  of  Cummings 
v.  Bank,  101  U.  S.  153.  which  is  a  leading 
case,  and  must  be  regarded  as  settling  the 
law  there  enunciated.  In  this  case  the  Mer- 
chants' National  Bank  of  Toledo  filed  its  bill 
In  equity  to  enjoin  the  treasurer  from  collect- 
ing a  tax  wrongfully  assessed  against  its 
stockholders,  alleging  that  in  the  valuation 


of  said  shares  they  were  estimated  at  a  much 
larger  sum  in  proportion  to  their  real  value 
than  other  property  in  the  same  city,  county, 
and  state.  It  is  true  that  this  decision  was 
rendered  under  a  statute  of  the  state  of  Ohio 
providing  for  such  a  manner  of  assessment 
as  was  complained  of,  and  providing  expressly 
for  an  injunction  against  the  collection  of  a  lax 
illegally  assessed.  But,  as  expressive  of  the 
opinion  of  the  court  in  rendering  its  decision, 
it  says:  "Independently  of  this  statute,  bow- 
ever,  we  are  of  opinion  that  when  a  rule  or 
system  of  valuation  is  adopted  by  these  whose 
duty  it  is  to  make  the  assessment,  which  is  de- 
signed to  operate  unequally,  and  to  violate  a 
fundamental  principle  of  the  constitution, 
and  when  this  rule  is  applied,  not  solely  tc 
one  individual,  but  to  a  large  class  of  indi- 
viduals or  corporations,  that  equity  may  prop- 
erly Interfere  to  restrain  the  operation  of  this 
unconstitutional. exercise  of  power."  The 
case  at  bar  is  a  stronger  one  than  the  case 
which  called  forth  that  opinion,  for  in  that 
case  no  actual  fraud  or  capriciousness  on  the 
part  of  the  officers,  or  intent  to  unjustly  dis- 
criminate, was  claimed;  the  assessment  being 
made  under  the  provisions  of  a  statute  the 
constitutionality  of  which  was  in  question. 
And  Mr.  Chief  Justice  Waitk,  in  rendering 
a  dissenting  opinion,  inferentially  affirms  the 
position  taken  by  us  when  he  says:  "The  val- 
uation, as  finally  fixed  by  the  proper  officers 
or  equalizing  board  under  the  law,  is,  in  my 
opinion,  conclusive  when  there  has  been  no 
fraud.  As  it  seems  to  me,  this  case  oomes 
within  the  operation  of  this  principle. " 

In  the  State  Railroad  Tax  Cases,  92  U.  8. 
575,  cited  by  both  plaintiff  and  defendant, 
and  largely  relied  upon  by  defendant  in  the 
argument  of  this  case,  and,  as  stated  by  coun- 
sel for  defendant,  the  case  on  which  the  court 
below  decided  this  case  adversely  to  plain- 
tiff's interest,  we  can  see  no  enunciation  of  the 
law  which  is  not  in  harmony  with  the  view 
taken  by  plaintiff  in  this  case.  There  the 
contention  of  plaintiff  was  that  the  statute  of 
Illinois,  and  the  rule  adopted  by  the  .board  of 
equalization  under  the  statute,  was  not  in 
conformity  with  the  principles  of  uniform 
taxation.  The  great  point  in  this  case,  as 
stated  by  the  attorney  general,  was  the  al- 
leged unconstitutionality  of  the  act  creating 
the  board  of  equalization,  and  it  was  not  con- 
tended that  the  action  of  the  board  was  not 
in  accordance  with  the  statute.  Hence  there 
was  eliminated  from  this  case  any  question 
of  fraud  by  the  officers  in  refusing  to  exer- 
cise their  discretion,  and  the  rule  prescrit>ed 
by  the  board  in  this  case  was  for  the  very 
purpose  of  ascertaining  the  fair  cash  value  of 
the  capital  stock  and  franchise  of  the  railroad 
companies.  If  there  was  an  error,  it  was 
simply  an  error  of  judgment;  in  fact,  it  can 
be  readily  gathered  from  the  opinion  of  the 
court  that  it  did  not  think  there  had  been 
even  an  error  of  judgment,  either  by  the 
board  of  equalization  or  the  legislature.  Jus* 
tice  MiLiiEK,  in  rendering  the  opinion  of  the 
court,  says:   "The  statute  of  Illinois,  and  the 
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rule  adopted  by  the  board  of  equalization, 
ander  the  power  conferred  by  the  clause  we 
have  just  recited,  may  not  be  the  wisest 
mode  of  doing  complete  justice  in  this  diffi- 
cult matter;  but  we  confess  we  have,  on  the 
whole,  seen  no  scheme  which  is  better  adapt- 
ed to  effect  the  purpose,  so  far  as  railroad 
corporations  are  ooacerned,  of  taxing  at  once 
all  their  property,  and  of  making  the  tax  just 
and  equal  in  its  relation  to  other  taxable 
property."  This  court  cannot  say  as  much 
for  the  rule  adopted  by  the  assessor  of  King 
county.  On  the  other  band,  it  would  be  hard 
to  conceive  of  a  rule  less  liable  to  make  the 
taxation  of  mortgages  just  and  equal  in  its 
relation  to  other  taxable  property.  The  court 
In  the  case  above  cited  further  says,  before 
an  injunction  will  be  granted  to  restrain  the 
collection  of  taxes,  that  "there  must  be  an 
allegation  of  fraud;  that  it  creates  a  cloud 
upon  the  title;  that  there  is  apprehension  of 
a  multiplicity  of  suits;  or  some  cause  pre- 
senting a  case  of  equity  jurisdiction;"  plainly 
inferring  that,  if  one  of  these  stated  cases  did 
exist,  the  case  would  be  brought  within 
one  of  the  recognized  rules  of  equity  jurisdic- 
tion. It  also  states  the  doctrine  that  no  in- 
junction can  be  granted  until  it  la  shown 
that  all  the  taxes  conceded  to  be  due,  and 
which  the  court  can  see  ought  to  be  paid, 
have  been  paid.  The  complaint  in  this  case 
shows  that  such  an  amount  of  taxes  has  been 
paid  and  tendered  by  plaintifC.  In  10  Wis. 
242,  in  Weeks  v.  City  of  Milwaukee,  in  a 
case  nearly  parallel  with  this,  and  under 
the  constitutional  provision  that  "the  rate  of 
taxes  shall  be  uniform,"  the  court  decided 
that,  where  the  taxes  on  the  land  of  one  citi- 
zen had  been  illegally  increased  by  reason  of 
the  Illegal  exemptions  of  other  lands  from 
taxation,  an  injunction  will  be  granted  to  re- 
strain the  sale  of  such  lands  for  the  payment 
of  such  illegal  tax.  In  that  case  the  com- 
plaint showed  tbat  the  New  hall  House,  and 
the  land  on  which  it  stood,  had  been  pur- 
posely exempted  from  taxation,  and,  as  plain- 
US  alleged,  unjustly  increasing  his  propor- 
tion of  tax.  It  is  true  that  this  exemption 
only  went  to  city  taxes,  but  the  decision  was 
bued  on  the  brcmd  principle  of  oniform  tax- 
ation, and  of  the  rights  of  individuals  under 
that  constitutional  principle.  The  supreme 
court  reversed  the  order  of  the  lower  court  in 
refusing  the  injunction,  and  Justice  Faime, 
in  rendering  the  opinion  of  the  court,  says: 
"I  have  no  doubt  this  exemption  originated 
In  motives  of  generosity  and  public  spirit. 
and  -perhaps  the  same  motives  should  induce 
the  tax-payers  of  the  city  to  submit  to  the 
slight  increase  of  the  tax  thereby  imposed  on 
each,  without  questioning  its  strict  legality, 
but  they  cannot  be  compelled  to.  No  man  is 
obliged  to  be  more  generous  than  the  law  re- 
quires, but  each  may  stand  strictly  upon  his 
legal  rights. "  That  the  property  i  n  the  atm ve 
cited  case  was  wholly  exempted  from  taxar 
tion,  and  the  property  in  the  case  at  bar, 
only  partially  exempted,  makes  no  difference 
In  principle;  it  is  only  a  difference  in  degree. 


Substantially  the  same  announcement  of  the 
law  governing  such  cases  was  made  in  the 
case  of  State  v.  Bailroad  Co.,  7  Nev.  99. 

It  was  urged  by  defendant  that  the  taxa- 
tion in  other  counties  in  the  state  might  be 
rendered  ununiform  by  any  interference  with 
the  value  of  plaintiff's  property  as  fixed  by 
the  assessor.  Tliis  would  be  a  subject  for 
the  attention  of  a  board  of  equalization,  which 
the  state  has  a  right  to  provide  for  by  legis- 
lative enactment,  and  which  could  make  in- 
terconnty  laws  or  regulations  to  secure  uni- 
formity of  assessment  between  the  counties. 
But  no  such  officers  exist  in  this  st^te,  and  a 
failure  of  the  state  to  provide  for  such  a  tri- 
bunal will  not  militate  against  the  rights  of 
the  individual  which  are  guarantied  to  him 
by  the  laws  of  the  state  and  the  constitution 
or  organic  act.  We  thiuk  the  uniform  rul- 
ing of  the  higher  courts  has  been  that  while 
equity  will  not  interfere  to  correct  mere  mis- 
takes or  Inadvertencies,  or  to  contravene  or 
set  aside  the  judgments  of  assessors  or  boards 
of  equalization  in  relation  to  values,  it  wlU 
interfere  when  the  officers  fraudulently,  ca- 
priciously, or  tyrannically  refuse  to  exercise 
their  judgment  by  adopting  a  rule  or  s^'Stem 
of  valuation  designed  to  operate  unequally, 
and  to  violate  a  fundamental  principle  of  the 
constitution.  We  believe  that  the  provisions 
of  the  statute  in  relation  to  the  manner  of 
making  assessments,  as  set  forth  in  section 
2832  of  the  Code,  are  mandatory,  and  must 
be  observed  by  the  assessor.  Applying  the 
law, as  we  believe  it  to  be, to  the  facts  in  this 
case,  as  shown  by  the  complaint,  which  is 
the  only  statement  of  facts  in  the  case,  we' 
are  of  the  opinion  that  plaintiff  was  entitled 
to  the  remedy  prayed  for,  and  tbat  defend- 
ant's demurrer  should  have  been  overruled, 
and  the  case  tried  upon  the  allegations  of  the 
complaint.  The  judgment  of  the  court  be- 
low is  reversed,  and  the  case  remanded  for 
further  proceedings  in  accordance  herewith. 

SnuBB  and  Hott,  JJ..  concur.  Amders, 
0.  J.,  and  SooTT,  J.,  concur  in  result. 


(1  Wash.  St.  87) 
WtLKINS  e.  WlLKDIS. 

[Supreme  Court  <if  WagMtngum.    Feb.  B,  1890.) 

EXECCTORS  AKD  ADKINISTIULTOBa — ^AlLOWANOB  OF 

Demands — CijAna  Hku>  bt  ADiaNiBTiu.TOR — 
Appbai. 

1.  Under  Code  Wash.  T.  1 1473,  providing  that, 
when  a  olalm  against  a  decedent's  estate  is  rejected 
by  the  executor,  administrator,  or  probate  iudga, 
the  holder  must  sue  the  executor  or  administra- 
tor within  three  months  after  its  rejection,  no  ap- 
peal lies  from  an  order  of  the  probate  court  rejeot- 
Ing  a  claim.  The  holder's  remedy  Is  exclusively 
by  suit. 

2.  Such  section  applies  where  a  claim  Is  held 
by  the  administrator;  and,  if  his  claim  is  disal- 
lowed by  the  probate  judge,  his  only  remedy  is  to 
resign  his  trust,  and  sue  as  any  other  creditor  oV 
the  estate. 

Appeal  from  district  court,  Chehalis  coun- 
ty. 
Bobert  Wilkins,  administrator  of  the  es- 
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tate  of  Oliver  Seeley,  deceased,  presented  to 
himself  as  administrator,  and  as  sucli  al- 
lowed, a  claim  of  liisown  against  said  estate. 
The  judge  of  the  probate  court  disallowed 
the  claim,  and  Wilkins  appealed  to  the  dis- 
trict court.  From  an  order  of  said  court  de- 
nying a  motion  to  dismiss  the  appeal,  the  at- 
torney appointed  by  the  probate  court  to  rep- 
resent the  estate  appeals. 

Geo.  J.  Moody,  for  appellant.  Irwin  & 
Evans,  for  appellee. 

HoTT,  J.  The  only  question  presented  by 
the  record  in  this  cause  is  as  to  the  effect  of 
section  1472  of  the  Code  upon  the  right  of 
appeal  from  the  probate  court,  as  provided 
in  certain  other  sections  of  said  Code.  The 
said  section  is  as  follows:  "  When  a  claim  is 
rejected  by  either  the  executor,  administrator, 
or  the  judge  of  probate  court,  the  holder 
must  bring  suit  in  the  proper  court  against 
the  executor  or  administrator  within  three 
months  after  its  rejection;  otherwise  the 
claim  shall  be  forever  barred;"  and  we  think 
the  provision  therein  that  the  rejected  claim 
must  be  sued  upon  within  three  months  is  ex- 
clusive, and  that  from  the  order  of  the  pro- 
bate court  in  such  cases  no  appeal  lies.  Tu 
hold  otherwise  would  be  to  make  this  section 
of  no  practical  benefit  to  either  party,  and, 
besides,  would  tend  to  contradict  the  ordinary 
meaning  of  some  of  its  language.  Tiie  evi- 
dent intention  of  all  the  provisions  relating 
to  the  allowance  of  claims  against  estates  of 
deceased  persons  is  that  the  proceedings  in 
the  probate  court  thereon  should  be  lai-gely 
tx  'parte,  and  that  a  claim  will  be  allowed 
only  when  it  appears  that  there  is  little  or  no 
controversy  in  regard  thereto,  and  that,  as  to 
all  cases  that  are  to  be  strongly  contested,  the 
more  formal  method  of  a  suit  in  the  proper 
court  is  to  be  resorted  to. 

Does  the  fact  that  the  claim  rejected  was 
that  of  the  administrator  himself  change  the 
rule?  It  is  urged  that  it  does,  for  the  reason 
that,  as  the  administrator  oould  not  bring 
suit  against  the  estate,  he  would  be  without 
remedy  unless  he  can  prosecute  his  appeal 
from  an  adverse  decision  of  the  probate  court. 
We,  however,  see  no  greater  impropriety  in 
allowing  him  to  bring  suit  against  the  estate 
of  which  lie  is  the  administrator  than  to  allow 
him  to  wage  a  contested  appeal  in  which  he 
is  the  party  In  interest  on  one  side,  and  the 
estate  he  represents  on  the  other.  The  legis- 
lature could  not  have  intended  that  he  should 
occupy  either  of  these  positions;  and  we  must 
bold  that,  if  the  probate  judge  and  an  admin- 
istrator Ciinnot  agree  as  to  the  amount  in  his 
favor  to  be  allowed  against  the  estate  he  rep- 
resents, and  he  desires  to  further  contest  the 
matter,  he  must  resign  bis  trust,  and  thus 
qualify  himself  to  bring  suit  as  any  other 
creditor. 

The  district  court  obtained  no  jurisdiction 
by  the  proceedings  on  appeal,  and  should  have 
granted  the  motion  to  dismiss;  and  its  action 
in  refusing  to  do  so  was  error,  for  which  the 
judgment  below  must  be  reversed,  and  the 


cause  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

Andbbs,  C.  J.,  and  Dunbar,  Scott,  and 
Stiles,  JJ.,  concur. 


(1  Wash.  St.  224) 

GoiNo  e.  Cook. 
(Supre?ne  Ocnirt  of  WaxhAngton.  March  8, 1890.) 
Pabol  Contbxcts— Evidbmcb. 
In  an  action  for  oommiBaions  for  ttaa  sale  of 
land  placed,  under  a  verbal  contract  with  defend- 
ant, in  plaintiff's  hands  for  sale,  where  defendant 
claims  that  when  the  alleged  contract  was  made 
he  told  plaintiff  the  property  had  been  in  the  hands 
of  another  a^ent,  but  that,  if  the  time  allowed  the 
latter  in  which  to  sell  it  had  expire  1,  plaintilt 
might  sell,  it  is  error  to  exclude  evidence  offered  by 
defendant  to  show  that  at  the  time  the  contract 
was  made  the  property  was  in  fact  in  the  other 
agent's  hands,  since  sncb  evidence  tends  to  show 
the  terms  of  the  contract    Dukbab,  J.,  dissenting. 

Appeal  from  district  court.  Pierce  county. 
Blwood    Evans,    for    appellant.     A.    A.. 
Knight,  for  appellee. 

Anders,  C.  J.  This  action  was  brought 
by  appellee  against  appellant  to  recover  $150, 
alleged  to  be  due  him  as  commission  for  sell- 
ing certain  real  estate  In  the  city  of  Tacoma, 
placed  in  his  hands  for  sale  by  appellant. 
There  was  no  writtea  contract  between  the 
parties,  but  appellee  contends  that  he  and  ap- 
pellant made  the  contract  verbally,  on  the 
street,  during  a  casual  conversation  there  had 
between  themselves  alone.  In  support  of 
his  contention  plaintiff  testified  as  follows: 
"Along  about  the  6th  day  of  February  I  met 
Mr.  Going  on  Pacific  avenue,  and  I  asked 
him  if  he  had  any  property  to  sell,  and  he 
said  he  thought  he  had,  and  I  told  him  if  he 
bad  any  I  would  like  to  sell-  it  fur  him;  and 
he  said,  'I  have  a  lot,  with  a  building  on  it. 
on  C  street,— lot  12,  block  1,306;'  and  I  asked 
him  what  be  wanted  to  realize  from  the  prop- 
erty. The  consideration  was  I  could  put  it 
on  the  market  at  ^,000.  I  said,  ■  You  will 
pay  the  commissions,  of  course. '  He  wanted 
to  know  what  the  commission  was,  and  I  said 
five  per  cent.,  and  he  said  that  would  be  sat- 
isfactory; and  I  took  a  card  out  of  my  pock- 
et, and  made  a  note  of  the  matter,  and  I  asked 
him  if  there  was  any  incumbrance  on  the 
property,  and  he  said  there  was  a  mortgage  on 
it  for  one  thousand  dolLirs,  and  that  the  parties 
who  purchased  it  should  assume  that,  and 
tliat  whatever  interest  accumulated  would  be 
a  consideration,  and  that  I  should  go  ahead 
and  make  the  sale;  and  1  asked  him  wliat 
time  he  would  give  me  to  make  the  sale,  and 
he  said  60  days'  ti  me  to  sell  it. "  The  defend- 
ant. Going,  testified  that  "some  time  in  the 
early  part  of  February,  1888,  I  crossed  the 
street  nearly  opposite  Chilberg's.  I  was  go* 
ing  to  the  Tacoma  Hotel,  and  Mr.  Cook  was 
coming  down  the  street,  and  we  shook  hands; 
and.  while  talking  about  the  future  prospects 
of  Tacoma.  he  said,  '  I  am  going  into  busi- 
ness.' I  hod  never  known  before  what  his 
business  was,  and  he  said  he  was  in  the  real- 
estate  business.    It  was  nigbtrtime,  and  he 
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said,  *  If  you  wish  to  buy  property,  or  your 
friends,  bring  them  around;'  and  he  said,  in 
the  course  of  the  conversation,  <  Have  you 
any  property  to  sell?'  and  I  said,  'Yes;  I  had 
a  piece  in  the  hands  of  Sawyer;'  and  I  men- 
tioned this  property  on  C  street,  of  Mr.  Gold- 
smith's. He  aaked  me  particularly  about 
this  property,  and  I  told  him  it  was  in  the 
hands  of  Sawyer,  and  I  had  given' him  option 
dates  to  sell  it  in, — 30  days  or  60  days, — and 
I  didn't  know  whether  it  was  sold  or  not; 
that  I  was  told  by  Mr.  Guldsmltii  to  place 
that  piece  of  property  in  Mr.  Sawyer's  hands. 
Mr.  Cook  said  he  would  like  to  handle  that 
property,  and  I  told  iiim  it  was  then  in  the 
hands  of  Sawyer,  and,  so  far  as  this  property 
was  concerned,  if  the  time  had  expired,  he 
was  at  liberty  to  handle  it;  and  we  went  on, 
and  I  thought  nothing  more  about  it  until  I 
received  a  telegram  from  PortUmd  that  he 
had  sold  the  property  on  C  street,  and  when 
I  received  that  telegram  from  Mr.  Cook  1 
answert-d  that  it  was  sold."  At  the  trial  in 
the  district  court  the  defendant  offered  to 
show,  HS  matter  of  fact,  that  the  property  in 
question  was  in  the  hands  of  Sawyer  for  sale 
at  the  time  of  the  conversation  between  plain- 
tiff and  defendant  in  regard  thereto;  but  the 
court  refused  to  permit  the  evidence  to  go  to 
the  jury,  and  this  refusal  is  assigned  as  error. 
"We  think  the  court  should  have  permitted 
the  defendant  to  show  the  fact.  It'was  some 
evidence  as  to  whether  a  contract  was  or  was 
not  made  between  the  parties  such  as  alleged 
by  the  plaintiff.  The  defendant's  relation  to 
the  subject-matter  was  material  to  the  deter- 
mination of  the  question  in  dispute.  The 
weight  to  be  given  to  the  evidence  was  a 
question  for  the  jury.  Appellant  also  com- 
plains of  the  charge  of  the  court  to  the  jury; 
but  we  can  not  see  where!  n  he  could  have  t>een 
prejudiced  thereby.  For  the  error  above  in- 
dicated the  judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

HoTT,  STn.Es,  and  Scott,  JJ.,  concur. 
I><niBAR,  J.,  dissents. 


a  Waab.  St.  20a) 

Columbia  &  P.  R.  Co.  v.  Fahrington. 
^Supreme  Court  of  Washington.  March  8, 1890.) 
Railroad  Companies— Fires. 
In  an  action  against  a  railroad  company  for 
Betting  fire  to  grass  on  plaintiff's  land,  an  instruo- 
tion  that,  "if  au  expert  testifies  that  he  operated 
tbe  locomotive  at  the  time  with  due  care  and 
tbought,  and  that  it  was  so  constructed  that  it 
-would  not  set  fire  as  thus  operated,  and  the  jury  be- 
lieve from  tbe  evidence  that  it  actually  did  set  fire 
at  that  time,  the  jury  are  to  consider  which  of  those 
proofs  they  will  believe, "  is  error,  as  it  tends  to 
convey  the  impression  that  the  only  question  in 
dispute  is  as  to  the  cause  of  the  fire,  and  that  plain- 
tiff Is  entitled  to  recover  if  it  was  caused  by  defend- 
ant's engine. 

Appeal  from  district  court,  Colfax  county. 
W.  W.  Cotton,  for  appellant. 

DnsBAR,  J.     This  is  an  action  brought  by 
appellee  against  appellant  for  causes  shown 


in  the  complaint,  which  was  as  follows:  "The 
plaintiff  alleges  that  the  defendant  was  and 
now  is  a  corporation  organized  under  the 
laws  of  Washington  Territory,  and  was  and 
is  the  owner  of  a  certain  railroad,  known  as 
the  Columbia  &  Palouse  Railroad,  together 
with  the  tracks,  cars,  and  engines  thereunto 
belonging;  that  during  the  two  months  prior 
to  the  commencement  of  this  action  plaintiff 
was  the  owner  of  and  in  the  possession  of  a 
growing  crop  of  corn  and  grass  and  certain 
fruit-trees,  situated  on  the  land  of  the  plain- 
tiff, and  on  the  line  of  said  railroad,  in  Whit- 
man county,  Washington  Territory,  between 
the  towns  of  Farmingtonand  GarQeld,  in  said 
county;  that  defendants  by  its  servants,  and 
not  regarding  its  duty  in  that  respect,  so  care- 
lessly and  negligently  ran  and  managed  its 
said  locomotive  engines  that  the  same  emit- 
ted and  dropped  from  themselves  large  and 
frequent  numbers  of  sparks  and  hot  cinders 
in  and  upon  the  land  adjacent  and  contiguous 
to  the  track  of  said  railroad,  thereby  setting 
fire  to  tbe  dry  grain  and  vegetation  growing, 
and  extending  tbe  fire  to  the  land  belonging 
to  plaintiff,  and  destroying  the  crops  and 
fruit-trees  of  the  plaintiff  on  his  said  land, 
then  and  there  growing,  to  his  damage, "  et& 
The  answer  of  the  defendant  denied  each  and 
every  allegation  set  forth  in  plaintiff's 
amended  complaint,  except  the  allegation  of 
incorporation  and  ownership  of  the  road  as 
therein  set  forth.  There  was  testimony  in- 
troduced by  the  plaintiff  tending  to  show  that 
on  the  said  28th  day  of  August  fire  originated 
on  the  right  of  way  of  said  railroad  company, 
and  was  communicated  to  the  premises  of 
plaintiff,  where  said  damages  were  alleged, 
and  that  plaintiff's  property  was  destroyed 
by  said  fire,  as  alleged;  and  that  said  fire  was 
seen  to  break  out  on  said  right  of  way  within 
two  or  three  minutes  after  the  passage  of  the 
train.  Witness  Randall,  called  by  defendant, 
testified  as  follows:  "I  was  the  engineei;  in 
charge  of  the  engine  going  from  Colfax  to 
Farmington,  from  which  this  Qre  is  alleged 
to  have  escaped  on  tbe  28th  day  of  last  Au- 
gust. I  have  had  eleven  years' experience  as 
a  railroad  engineer,  and  am  thoroughly  ac- 
quainted with  all  the  modern  improvements 
and  applications  used  nowadays,  and  ap- 
proved by  the  best-equipped  railroad  operators 
for  the  prevention  of  the  escape  of  fire.  That 
the  engine  in  my  charge  on  said  day  was 
eqnippeid  with  the  best  known  appliances  used 
for  the  prevention  of  the  escaping  uf  fire,  and 
that  it  was  handled  and  managed  by  me  on 
said  day  and  on  said  trip  in  a  careful  and 
skillful  manner,  and  that  I  saw  no  fire  escape 
whatsoever.  It  was  impossible  for  fire  toes- 
cape  on  said  day  from  said  engine."  At  the 
conclusion  of  tbe  testimony  the  court,  refus- 
ing certain  instructions  asked  for  by  counsel 
for  the  defense,  gave  to  the  jury  the  follow- 
ing instructions,  which  were  unqualified  by 
any  other:  "If  the  defendant  owned  the  road 
upon  which  the  locomotive  ran,  and  the 
locomotive  did  set  fire  as  alleged,  the  pre- 
sumption is  that  it  was  the  negligence  of  the 
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owner  of  the  road,  and  this  presumption  con- 
tinues until  the  contrary  appears  from  the 
evidence.  If  an  expert  testities  that  he  oper- 
ated the  locomotive  at  that  time  with  due 
care  and  thought,  and  it  was  so  constructed 
that  it  would  not  set  lire  as  thus  operated, 
and  the  jury  believe  from  the  evidence  that  it 
actually  did  set  fire  at  that  time,  the  jury  are 
to  consider  which  of  these  proofs  they  will 
believe,  the  former  or  the  latter." 

This  instruction  m  assigned  as  error  by  the 
defendant,  and  the  defendant  claims  that, 
viewed  in  connection  with  the  testimony,  the 
court,  in  the  last  instruction,  in  effect,  in- 
etrncted  the  jury  that  theonly  question  in  dis- 
pute WHS  the  setting  out  of  the  fire;  and  that 
if  they  Ixilieved  that  the  fire  was  set  out  by 
the  engine  they  must  find  for  the  plaintiff. 
It  seems  to  us  that  the  instruction  might  rea- 
sonably bear  this  construction,  which  would, 
manifestly,  not  be  the  law.  At  all  events, 
the  language  employed  by  the  court  is  so  con- 
fused and  uncertain  in  its  meaning  that  it  is 
misleading,  and  it  whs  error  for  the  court  so 
to  instruct.  As  this  is  decisive  of  the  case, 
it  is  not  necessary  for  as  to  pass  upon  llie 
question  whether  or  not  the  court  erred  in  re- 
fusing to  give  the  instruction  asked  for  by 
the  defense,  or  whether  or  not  the  court  cor- 
rectly stated  the  law  as  to  the  presumption  of 
negligence  in  the  first  paragraph  of  said 
charge  or  instruction.  The  judgment  of  the 
court  below  is  reversed. 

Anders,  C  J.,  and  Hoyt,  Stiles,  and 
Scott,  J  J.,  concur. 


(1  Waah.  St  110) 

McNair,  Tax  Collector,  o.  Ostuanoeu 

et  al. 

(Supreme  Court  of  Washington.    Feb.  3,  1890.) 

Taxation— A8BE8BMENT8  pox  Btrbet  Impsovc- 

MBNTS. 

Act  Wash.  T.  Nov.  28, 1S83,  {  8,  inoorpora- 
ting  the  city  of  Olympia,  ^ves  the  city  power  "to 
construct  and  repair  sidewalks,  and  to  curb,  pave, 
grade,  gravel,  and  gutter  any  street, "  and  to  levy 
and  collect  a  speclu  tax  or  assessment  on  the  lots 
fronting  on  such  street  sufBcient  to  pay  the  expense 
of  construction  of  "said  sidewalks,  and  graveling 
or  paving  said  streets, "  and  further  gives  to  abut- 
ting owners  the  right  to  petition  for  "such  im- 
provement, "  and  requires  a  two-thirds  vote  of  the 
council  to  order  it,  in  the  absence  of  such  petition. 
Held,  that  the  act  conferred  authority  to  levy  spe- 
cial assessmenU  to  pay  for  grading  streets,  as  well 
as  for  graveling  and  paving  them. 

Appeal  from  district  court,  Thurston 
county. 

Chas.  H.  Ayer,  for  appellant.  J.  W.  Rob- 
inson, for  appellees. 

Stiles,  J.  The  appellant  was  tax  collec- 
tor of  the  city  of  Olympia,  in  the  county  of 
Thurston;  and  this  action  was  brought  to 
restrain  him  from  selling  a  block  of  land 
fronting  upon  Adams  street  for  the  amount 
of  a  special  tax  levied  upon  the  block  by  the 
city  authorities  for  the  expense  of  grading 
the  street.  The  complaint  alleged  certain 
acts  of  the  common  council  preceding  and 


leading  up  to  the  levy  and  threatened  sale, 
against  the  regularity  of  which  no  complaint 
was  made.  The  ground  of  the  action  was 
that  under  the  act  of  the  legislature  approved 
November  28,  1883,  incorporating  the  city  of 
Olympia,  no  authority  was  given  to  the  mu- 
nicipal corporation  to  levy  special  taxes  fot 
grading  streets  upon  abutting  property.  A 
demurrer  was  interposed  by  the  collector, 
but  it  was  overruled  by  the  court  below; 
and,  upon  his  declining  to  plead  further, 
judgment  finally  restraining  him  was  entered. 
By  this  appeal  we  are  asked  to  review  the 
judgment,  and  say  whether  or  not  the  con- 
tested power  exists. 

It  would  naturiilly  be  expected  that  a  legis- 
lative act  which  purported  to  confer  upon  a 
municipal  corporation,  created  by  its  own 
terms,  any  power  to  levy  special  taxes  for  the 
improvement  of  streets,  would  clearly  cover 
the  matter  of  grading,  which  must  be  the  be- 
ginning of  all  street  improvement.  But  in 
the  act  before  us  the  genius  of  legislation 
seems  to  have  been  invoked  to  aid  confusion 
and  uncertainty,  rather  than  order  and  pre- 
cision. Section  7  provides,  generally,  that 
the  city  "shall  have  power  to  provide  for 
clearing,  opening,  grading,  graveling,  im- 
proving, and  repairing  streets,"  etc.,  which 
clearly  goes  no  further  than  that  the  city 
may,  out  of  its  own  treasury,  procured  from 
general  taxation,  do  tliose  things  at  the  pleas- 
ure of  its  mayor  and  council.  Section  8 
gives  the  city  power  "to  construct  and  repair 
sidewalks,  and  to  curb,  pave,  grade,  gravel, 
and  gutter  any  street,  •  *  *  and  to  levy 
and  collect  a  special  tax  or  assessment  on  the 
lots  and  parcels  of  land  fronting  on  such 
street  •  «  *  sufficient  to  pay  the  ex- 
pense of  construction  of  said  sidewalks,  and 
graveling  or  paving  said  streets, "  etc.  Far- 
ther along,  after  providing  for  assessment 
districts,  the  section  reads:  "But,  unless  the 
owners  of  more  than  one-half  the  property 
subject  to  assessment  'for  such  improvement 
petition  the  council  to  make  the  same,  such 
improvement  shall  not  be  made  until  two- 
thirds  of  all  the  members  of  the  council,  by 
vote,  authorize  the  making  of  the  same." 

Appellee  maintains,  and  it  was  apparently 
so  held  by  the  district  court,  that  the  provis- 
ion here  made  for  the  levy  of  special  taxes 
must  be  taken  to  apply  strictly  to  the  partic- 
ular.kinds  of  improvement  named  in  that 
connection,  viz.,  "construction  of  sidewalks, 
and  graveling  or  paving  streets, "  to  the  ex- 
clusion of  repairing  sidewalks,  and  curbing, 
grading,  and  guttering  streets.  This  view 
is  claimed  to  be  farther  strengthened  by  ref- 
erence to  section  96,  providing  for  the  details 
of  special  assessments,  where  it  is  enacted 
that,  in  all  cases  when  the  council  shall  order 
the  "improvement  of  any  street  or  alley  by 
the  construction  of  sidewalks,  or  graveling 
said  streets,"  etc.,  there  shall  be  certain  pro- 
ceedings designated,  and  leading  to  the  levy 
of  a  special  assessment  therefor.  On  the 
other  hand,  section  93,  which  is  the  first  of 
the  sections  providing  specifically  for  the 
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manner  of  levying  these  special  taxes,  (cliap- 
ter  8.)  enacts  that  whenever  the  city  coancit 
deems  it  expedient  "to  establish  or  alter  (he 
grade  of  any  street  or  alley  of  the  city,  or  to 
make  any  improvement  thereof,  as  author- 
ized by  sections  5,  6,  7,  8, 9,  and  10  of  this 
act, "  it  shall  cause  a  survey,  diagram,  and  es- 
timate of  the  cost  thereof  to  be  made,  and 
filed  witlitim  cityclerit,  "for  the  inspection  of 
the  persons  interested  therein;"  and  by  sec- 
tion 94,  if  two-thirds  in  number  of  the  per- 
sons owning  property  on  the  street,  and 
representing  one-half  of  the  property  there- 
on, do  not  remonstrate  within  10  days,  the 
council  is  authorized  to  proceed,  and  "make 
the  improvement, "  Section  96  provides  for. 
an  assessment  of  lots,  and  an  apportionment 
of  the  whole  cost  of  "planking"  pr  "gravel- 
ing" pro  rata,  although  no  previous  mention 
has  been  made  in  the  entire  act  of  any 
"planking"  whatever.  Section  99,  however, 
returns  to  the  general  term,  and  speaks 
merely  of  the  "cost  of  improvements,"  and 
requires  the  council  to  provide  by  ordinance 
for  its  payment  as  apportioned;  so,  also,  do 
aections  106-109. 

It  is  thu  duty  of  this  court  to  give  to  the 
statute  that  force  which  its  provision's  on 
the  subject  of  street  improvements  will 
fairly  sustain,  although,  in  ail  its  expressions, 
it  may  not  be  entirely  clear.  Counsel  for  the 
appellee  has  presented  us  with  numerous  au- 
thorities to  the  effect  that  the  power  tolevy 
special  assessments  must  be  plainly  and  ex- 
plicitly given,  or  it  cannot  be  exercised;  and 
to  them  we  yield  ready  assent.  But  here  the 
power  to  levy  is  most  explicitly  given;  and 
the  question  to  be  answered  is  whether  the 
language  used  in  sections  8  and  96  is  to  be 
construed  by  itself,  or  with  reference  to  that 
of  other  sections  of  the  act  upon  the  same 
subject.  In  section  8  the  provision  with 
regard  to  sidewalks  is — First,  to  "construct 
and  repair;"  and,  secondly,  "construction." 
These  terms  are  synonymous.  Gurnee  v. 
Chicago,  40  111.  165;  People  v.  Brooklyn, 
21  Barb.  484.  With  regard  to  streets 
and  alleys,  the  power  is  to  "curb,  pave, 
g^rade,  gravel,  and  gutter,"  while  the  specif 
assessment  mentioned  is  for  "graveling  or 
paving."  The  last  clause  of  the  section, 
which  seems  to  qualify  all  that  precedes  it, 
gives  to  owners  of  abutting  property  the 
right  to  petition  for  such  "improvement," 
and  requires  a  two-thirds  vote  of  the  council 
to  order  it,  ir.  the  absence  of  such  petition. 
There  would  seem  to  be  no  propriety  in  this 
rale  as  to  anything  but  the  construction  of 
sidewalks,  and  the  graveling  of  streets,  if  the 
appellee's  construction  of  the  section  were 
the  correct  one. 

Again,  do  the  terms  "graveling"  and 
"paving"  fairly  include  the  other  things, 
"curb,"  "grade,"  and  "gutter?"  We  think 
they  do,  and  this  view  is  sustained  by  author- 
ity. Diil.  Mun.  Corp.  (3d  Ed.)  §  797,  says: 
"The  power  to  pave  streets  includes  the  pow- 
er to  furnish  and  do  all  that  is  necessary, 
usual,  or  iitfor  paving;  and,  on  this  ground, 


it  has  been  held  that  the  expense  of  grading 
a  street  preparatory  to  paving  is  incident  to 
paving,  and  the  expense  properly  included  in 
the  assessment."  Williams  v.  Detroit,  2  Mich. 
560.  In  Illinois  the  power  to  pave  is  held  to 
include  the  power  to  grade  streets.  Burnham 
V.  Chicago,  24  Hi.  4^.  The  power  to  pave 
was  lield  to  include  the  power  to  curb  with 
stones.  Schenley  v.  Com.,  86  Pa.  St.  29. 
And  so,  also,  the  power  to  macadamize  was 
held  to  include  trimming  and  guttering. 
McNamara  v.  Estes,  22  Iowa,  246.  The  deti- 
uition  of  the  term  "payment"  was  thus  stat- 
ed in  Burnham  v.  Chicago:  "A  pavement  is 
not  limited  to  uniformly  arranged  masses  of 
solid  material,  as  blocks  of  wood,  brick,  or 
stone;  but  it  may  be  as  well  formed  of  peb- 
bles or  gravel,  or  other  hard  substances  which 
will  make  a  compact,  even,  hard  way  or 
floor."  In  criticism  of  this  definition,  it  may 
be  said  that  paving  is  the  generic  term,  un- 
der which  "graveling"  is  the  specific,  and 
that,  while  the  generic  includes  the  speciflc, 
as  the  greater  the  less,  the  reverse  does  not 
follow..  But  the  use  of  exact  terms  in  this 
act  is  so  entirely  disregarded  that  we  must 
have  recourse  to  a  telescopic  rather  than  a 
microscopic  view  of  it;  and  we  therefore  hold 
that,  to  the  average  reader  of  all  the  sections 
upon  the  subject  of  street  improvements,  it 
must  appear  that  the  intention  of  the  legisla- 
ture was  to  permit  the  city  of  Olympia  to 
"improve"  its  streets,  in  any  of  the  particu- 
lars named  in  section  8,  with  money  derived 
from  special  taxes  on  abutting  property.  The 
system  provided  for  making  special  assess- 
ments in  chapter  8  starts  out  in  section  93 
with  permission  to  the  city  council,  when- 
ever it  deems  it  expedient  to  "make  any  im- 
provement" of  a  street  of  the  kind  authorized 
by  section  8  and  other  sections  enumerated, 
to  proceed  in  a  certain  way  which,  according 
to  the  contention  of  the  appellee,  would  lead 
to  a  special  assessment  for  "graveling,"  but 
would  leave  the  city  itself  to  pay  for  the 
grading  which  must  precede  the  graveling, 
which  we  do  not  consider  to  be  a  reasonable 
interpretation  of  the  act.  The  judgment  of 
the  court  below  will  be  reversed,  with  in- 
structions to  the  successor  of  that  court  to 
overrule  the  demurrer,  and  proceed  with  the 
case  in  accordance  with  this  opinion.  Costs 
to  the  appellant. 

Andebs,  C.  J.,  and  Hott,  Scott,  and 
Dunbar,  JJ.,  concur. 


a  Wash.  St.  195) 

Okegon  Uy.  &  Nay.  Co.  v.  Daokes. 
(Suj/reme  Court  of  Washington.    March  8,  1890.) 
Railroad  CSompanibs— Killiko  Stock— Pleadino 

— 15VIDBS0E. 

1.  While  Act  "Wash.  T.  Nov.  28, 1883,  §S  8-7, 
providinfi;  that  the  value  of  stock  killed  on  a  rail- 
road shall  be  assessed  by  appraisers,  and  tho 
amount  thereupon  become  due  and  payable,  are  un- 
constitutional as  denying  the  rightot  trial  by  jury, 
sections  1  and  8  making  railroads  liable  for  all 
stock  killed  on  their  tracks  unless  they  are  fenced, 
are  not  so  connected  with  the  rest  of  the  act  as  to 
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fall  therewith,  asd  are  valid.  Following  Dacres 
V.  Navigation  Ck).,  20  Pac.  Rep.  801. 

2.  A  complaint  alleging  that  plaintiff  owned  a 
farm  on  which  he  pastured  a  bull,  which  went  up- 
on the  unfenced  track  of  defendant  raUroad  com- 
pany crossing  the  farm,  and  was  killed,  without 
plaintiff's  faultj  statos  a  cause  of  action. 

8.  Under  section  1  of  the  above-mentioned  act, 
providing  that  every  railroad  company  "owning or 
operating  lines  of  railway  within  the  Territory  of 
Washington  "  shall  be  liable  to  the  owner  for  the 
full  value  of  all  live-stock  killed  by  its  passing 
trains,  the  company  is  liable  whether  it  owns  or 
operates  the  road ;  and.  In  the  latter  case,  it  is  im- 
material that  the  road  is  leased. 

4.  In  an  action  against  a  railroad  company  for 
killing  a  bull,  defendant's  original  answer,  admit- 
ting, in  effect,  that  defendant  ov/ned  and  operated 
the  train  that  killed  the  bull,  is  admissible  in  evi- 
dence, and  the  admission  therein  Is  conclusive  un- 
less shown  to  have  been  made  under  a  mistake. 

Appeal  from  district  court,  Walla  Walla 
county. 

W.  W.  Cotton,  for  appellant.  B.  L.  <£  /. 
L,  Sharpstein,  for  appellee. 

Anders,  C.  J.  This  action  was  brought 
by  appellee  to  recover  the  value  of  a  bull  al> 
leged  to  have  been  killed  by  defendant's 
train.  The  complaint  alleges  "that  at  all 
the  times  hereinafter  mentioned  the  defend- 
ant was  and  is  a  corporation,  duly  incorpo- 
rated, and  is  engaged  in  operating  a  line  of 
railroad  in  Washington  Territory  and  else- 
where; that  on  the  3d  day  of  May,  1888,  and 
for  a  lung  time  prior  thereto,  tlie  plaintiff 
was  the  owner  of,  and  in  the  possession  of, 
a  certain  farm  situated  in  sections  19  and  20, 
township  7  north,  of  range  36  east  of  the 
Willamette  meridian,  in  Walla  Walla  coun- 
ty; and  that,  on  said  8d  day  of  May,  plain- 
tiff was  the  owner  of  a  certain  short-horned 
Durham  bull,  of  the  value  of  S500,  which 
bull  was  kept  and  pastured  by  plaintiff  on 
said  farm;  that  the  track  and  railroad  of  the 
defendant  cross  over  and  through  the  farm  of 
plaintiff  aforesaid,  and  said  track  and  railroad 
is,  and  was  on  said  3d  day  of  May,  1888,  and 
for  a  long  time  prior  thereto,  wholly  un- 
fenced; that,  on  or  about  said  day,  j)laintiS's 
said  bull  strayed  and  went  upon  the  said  de- 
fendant's said  tr<ick  from  plaintiff's  said 
farm,  without  plaintiff's  fault,  and  was  then 
and  there  killed  by  defendant's  train  then 
passing  over  said  road,  to  the  damage  of 
plaintiff  in  the  sum  of  $500."  To  the  com- 
plaint a  general  demurrer  was  interposed, 
which  was  overruled  by  the  court,  after 
which  the  defendant  answered  as  follows: 
"The  defendant,  by  its  answer,  admits  thut 
at  the  time  mentioned  in  the  complaint  the 
defendant  was  a  corporation,  and  w.is  the 
owner  of  the  lines  of  railroad  in  Washington 
Territory,  and  of  the  iuimedlate  road  in  the 
complaint  mentioned,  but  denies  that  it  was 
then  or  there  operating  said  railroad,  or  any 
railroad  owned  by  defendant,  in  Wa.shington 
Territory  or  rlsewliere ;  admits  that  the  plain- 
tiff was  the  owner  of  the  bull  in  said  com- 
plaint described,  but  denies  that  he  was  of 
the  value  of  $500,  or  of  any  greater  value  than 
$200;  alleges  that  plaintiff's  bull  strayed  up- 
on the  track  of  said  railroad  through  the  fault 


of  plaintiff;  admits  that  said  boll  was  struck 
by  a  locomotive  running  on  said  railroad 
track,  and  was  killed,  but  denies  that  said  lo- 
comotive or  train  on  said  railroad  was  then 
or  there  operated  by  the  defendant,  or  de- 
fendant's servants,  agents,  or  employes,  or 
that  it  had  anything  whatever  to  do  with  said 
railroad,  or  any  locomotive  or  train  thereon; 
and  denies  that  by  any  act  whatever  of  the 
defendant,  its  servants,  agents,  or  employes, 
or  either  or  any  of  them,  the  said  bull  was 
killed,  or  that  plaintiff  was  damaged  by  tb« 
defendant  in  the  sum  of  $500,  or  any  other 
sum."  The  plaintiff  replied,  denying  each 
and  every  allegation  of  the  answer.  Judg- 
ment, upon  the  verdict  of  a  jury,  was  ren- 
dered for  plaintiff  for  the  sum  of  $430.45  and 
costs,  fi'OH)  which  defendant  appeals  to  this 
court. 

Several  errors  are  assigned  by  appellant  as 
grounds  of  reveraal  of  the  ju.dgment  of  the 
court  below.  The  first  to  which  our  atten- 
tion is  directed  by  the  brief  and  argument  of 
counsel  for  appellant  is  that  the  court  erred 
in  overruling  the  defendant's  motion  for  a 
continuance.  But  it  does  not  appear  that 
the  defendant  used  such  diligence  in  endeav- 
oring to  secure  the  attendance  or  deposition 
of  absent  witnesses  as  it  might  or  should 
have  done;  and,  as  we  cannot  say  that  the 
trial  court  was  guilty  of  an  abuse  of  its  dis- 
cretion in  that  regard,  its  ruling  will  not  be 
disturbed. 

It  is  next  urged  that  the  act  of  the  legisla- 
ture of  the  Territory  of  Washington,  ap- 
proved November  28,  1888,  under  which  this 
action  was  brought,  is  unconstitutional  and 
void.  We  would  be  inclined  to  adopt  the 
view  of  counsel  for  appellant  as  to  the  inva- 
lidity of  this  statute,  were  it  an  open  question 
in  this  case.  But  the  supreme  court  of  the 
territory,  upon  a  former  appeal  of  this  action, 
sustained  sections  1  and  8  of  the  statute  upon 
which  this  action  is  founded,  but  declai-ed  the 
remainder  invalid.  See  Dacree  v.  Naviga- 
tion Co.,  20  Pac.  Rep.  601.  And  we  are, 
therefore,  constrained  to  accept  that  decision 
of  the  court  as  the  law  of  this  case.  See 
Parker  v.  Pomeroy,  2  Wis.  112;  Railway  Co. 
v.  Hixon,  11 N.  E.  Rep.  285;  Hiatt  v.  Brooks. 
22  N.  W.  Rep.  73;  Galveston  Co.  v.  Gas  Co., 
10  S.  W.  Rep.  583;  Willis  v.  Smith,  Id.  685- 
687;  Applegate  v.  Dowell,  20  Pac.  Rep.  429. 

It  is  also  contended  by  appellant  that  the 
complaint  tails  to  state  a  cause  of  action,  and 
that  its  demurrer  should  therefore  have  been 
sustained.  But  we  can  predicate  no  error 
upon  the  ruling  of  the  court  upon  the  d» 
murrer.  We  think  it  fairly  appeiirs  from  the 
complaint  that  the  rnilroad  track  was  at  the 
time  of  the  accident  unfenced,  and  that  the 
animal  killed  went  upon  the  track  from  the 
plaintiff's  Aeld,  and  at  a  place  unfenced.  It 
is  doubtless  true  that  the  complaint  is  not  as 
specific  in  its  allegation  as,  perhaps,  it  should 
have  been;  but  we  think  itnotinsuflScienton 
demurrer. 

Appellant  further  insists  that  the  court  be- 
low erred  in  instructing  the  jury  that  "ttie 
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only  questions  for  the  jury  to  determine  are 
whether  the  defendant  was  operating  the 
railroad  train  at  the  time  plaintiff's  bull  was 
killed,  which  killed  the  bull,  and  the  value  of 
the  bull,"  and  that  "there  is  no  evidence  that 
there  was  a  It-ase  by  the  defendant;  and,  if 
there  was,  it  would  make  no  difference,  for 
if.  at  the  time  the  bull  was  killed,  the  defend- 
ant was  operating  the  road  through  its  les- 
sees, it  is  as  liable  as  it  would  be  if  it  oper- 
ated the  road  through  its  employes."  This 
instruction  must  be  considered  in  the  light  of 
the  facts  before  the  court,  and  of  the  sUtute 
above  referred  to,  the  first  section  of  which 
Is  as  follows:  "That  all  railroad  compa- 
nies owning  or  operating  lines  of  railway 
within  the  Territory  of  Washington  shall  b« 
liable  to  the  owners  of  all  live-stock  for  the 
full  value  of  all  such  live-stock  killed  or 
maimed  by  its  passing  trains."  Section  8  of 
this  act  provides  that  "no  railroad  company 
shall  be  liable  for  such  stock  killed  upon  their 
roads  when  the  same  is  fenced  by  such  com- 
pany with  a  good,  lawful  fence. "  It  would 
seem  from  this  statute  that,  if  a  railroad  com- 
pany either  owns  or  operates  a  railroad,  it  is 
liable  for  live-stock  killed,  unless  its  track  is 
fenced  as  specified  in  the  eighth  section;  and, 
if  this  is  so,  app^ant  was  liable,  as  owner  of 
the  road,  even  although  it  had  proved  that  it 
liad  previonsly  leased  it  to  some  other  com- 
pany or  corporation.  It  therefore  follows 
that  the  instruction  was  not  erroneous,  and 
must  be  sustained.  Under  the  statute,  there- 
fore, as  previously  construed  in  this  case,  all 
that  was  necessary  to  entitle  plaintiff  to  re- 
cover was  to  show  the  value  of  the  animal 
killed,  and  that  the  road  was  unfenced ;  the 
ownership  of  the  road  and  of  thef  bull  being 
admitted  in  the  pleadings.  See  liedf.  B.  B. 
(4th  Ed.)  490;  Lafferty  v.  Bailway  Co.  38  N. 
W.  Rep.  660. 

Exception  is  urged  to  the  admission  in  ev- 
idence of  defendant's  original  answer  In  the 
case,  in  which  it  was,  in  effect,  admitted  that 
defendant  owned  and  operated  the  train 
which'killed  the  bull  in  question.  But  we 
have  no  doubt  of  its  admissibility,  and  the 
admission  therein  is  so  far  binding  upon  the 
defendant  as  to  be  conclusive  of  the  fact  ad- 
mitted, unless  shown  to  have  been  made  un- 
der a  mistake;  and  no  such  showing  was  at- 
tempted by  defendant.  And.  it  being  thus 
admitted  by  the  defendant  that  it  was  oper- 
ating the  road,  the  court  was  justified  in  say- 
ing to  the  jury  that  it  would  make  no  differ- 
ence if  the  road  was  leased.  We  do  not  think 
that  the  oral  evidence  introduced  to  establish 
a  lease  was.  under  the  circumstances,  com- 
petent for  the  purpose.  Counsel  for  appel- 
lant claims  that,  under  the  laws  of  Washing- 
ton, railroad  companies  may  lease  their  roads. 
But  the  only  law  brought  to  the  attention  of 
the  court  is  that  found  on  pages  62  and  63  of 
the  Laws  of  1883;  and  that  statute  requires 
such  leases  to  be  in  writing,  and  they  are  not 
valid  against  any  subsequent  judgmentcred- 
itor  unless  recorded  in  the  office  of  the  county 
auditor,  in  the  county  in  which  the  principal 
v.28P.no.8— 27 


office  of  the  leasee  may  be.  We  do  not  now 
decide  that  this  statute  applies  to  the  alleged 
lease  of  the  defendant's  road;  but.  if  it  does, 
defendant  should  have  complied  with  its  re- 
quirements. 

Objection  is  also  made  to  the  refusal  of 
the  court  to  give  to  the  jury  the  instructions 
asked  by  appellant.  But,  as  the  court 
charged  the  jury  in  accordance  with  the  es- 
tablished law  of  the  case,  we  are  of  the  opin- 
ion that  appellant  was  not  prejudiced  by  the 
refusal.  VVe  would  not  t>e  understood,  how- 
ever, as  saying  that  we  would  so  bold  were 
the  case  now  up  for  review  for  the  first  time. 
Finding  no  substantial  error  in  the  record, 
the  judgment  of  the  court  below  must  be  af- 
firmed, with  costs;  and  it  is  so  ordered. 

HoTT  and  Stiles,  JJ.,  concur.  Duiibab 
and  Scott,  JJ.,  concur  in  result. 


(1  Wa»h.  St  183) 

Territobt  v.  Kl£e  et  al. 
(SupreTne  Court  of  Washington.    March  8, 1890.) 

ADMIKISTRATOBS — FBOBATB   JUBISDIOTIOir. 

1.  Under  Code  Wash.  T.  |  1841,  providing  that 
where  one  dies  outside  of  the  territory,  owning 
property  in  it,  the  probate  oourt  of  the  county  to 
which  application  is  first  made  for  letters  of  ad- 
ministration shall  have  exclusive  jurisdiction  of 
the  settlement  of  the  estate,  a  decree  of  the  pro- 
bate court  vesting  property  in  the  territory  for  the 
support  of  public  schools,  as  provided  by  section 
3802,  subd.  8,  because  its  owner  died  without 
kindred  or  husband  or  wife,  is  void,  where  the 
court  of  another  county  has  already  granted  let- 
ters of  administration  of  the  estate. 

8.  A  deed  purporting  to  be  made  by  the  attor- 
ney in  fact  of  the  grantor  is  no  evidence  of  the 
grantee's  title,  where  it  is  not  shown  that  the  at- 
torney had  any  authority  to  make  the  deed,  or 
that  the  grantee  was  ever  in  possession  there- 
under. 

Campbell  <&  Krefdsr  and  B,  W.  Comer, 
for  appellant.  Judaon,  Sharpatatn  A  SullU 
van.  for  appellees. 

Akdebs,  C.  J.  This  action  was  brought 
by  appellant  in  the  district  oourt  of  the  sec- 
ond judicial  district  of  Washington  Terrir 
tory,  holding  terms  at  Tacoma,  in  Pierce 
county,  to  quiet  the  title  to  certain  land  in 
that  county,  described  in  the  complaint,  and 
to  set  aside  a  tax-deed  made  by  the  sheriff  of 
Pierce  county  to  the  defendant  .Toseph  Klee, 
and  also  to  set  aside  a  quitclaim  deed  from 
the  defendant  Klee  to  defendant  Joseph  Mil- 
ler, for  the  alleged  reason  that  they  are  fraud- 
ulent and  void,  and  are  a  cloud  upon  the  title 
of  plaintiff.  Appellant  claims  title  to  the 
land  in  controversy  by  escheat  from  one 
Charles  Gilbert,  who,  it  is  admitted,  died  in- 
testate on  the  30th  day  of  August,  1879.  at 
Astoria,  in  the  state  of  Oregon.  It  appears 
that  the  land  was  assessed  by  Pierce  county 
in  the  years  1880  and  1881,  and  that  tlie  taxes 
thereon  became  delinquent,  and  that  the 
property  was  sold  by  the  sheriff  in  the  year 
1882  to  one  Danforth,  who  received  a  certif- 
icate of  sale  from  the  sheriff,  which  he  sub- 
sequently transferred  to  defendant  Klee.  On 
the  9th  day  of  July,  1885,  the  sheriff  ex- 
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ecuted  and  delivered  the  tax-deed,  before 
mentioned,  to  Joseph  Klee,  who  afterwards 
conveyed  the  premises,  by  quitclaim  deed,  to 
defendant  Miller.  It  f iirtlier  appears  from 
the  record  that  the  deceased,  Charles  Gilbert, 
was  also,  at  the  time  of  his  death,  the  owner 
of  real  estate  in  King  county,  Washington 
Territory,  and  that,  on  the  27th  day  of  June, 
1883.  the  probate  court  of  that  county  duly 
appointed  A.  P.  Freeman  administrator  of 
the  estate  of  the  deceased,  Gilbert,  but  re- 
voked his  letters  of  administration  on  the 
18th  day  of  June,  1884.  On  the  10th  day  of 
July,  1883,  U.  6.  Hannah  filed  a  petition  for 
his  own  appointment  as  administrator  of 
Gilbert's  estate,  in  the  probate  court  of 
Pierce  county;  and  on  the  23d  day  of  July, 
1883,  that  court  made  an  order  that  letters 
of  administration  issue  to  him  upon  taking 
the  usual  oath,  and  filing  a  bond  in  a  sum 
specified  by  the  court.  The  record  does  not 
affirmatively  show  that  Hannah  ever  filed  his 
oath  or  bond,  or  that  letters  of  administra- 
tion were  ever  issued  to  him,  but  it  appears 
from  the  records  of  the  probate  court,  intro- 
duced in  evidence,  that  on  the  17th  day  of 
September,  1885,  his  final  account  was  set- 
tled and  allowed,  and  that  he  was  discharged 
from  further  liability  and  action  in  the  mat- 
ter of  said  estate;  the  expenses  and  charges 
of  administration  having  been  fully  paid  and 
discharged  by  Pierce  county.  The  co^irt  also, 
on  that  day,  made  and  entered  of  record  a  de- 
cree of  distribution  of  said  estate,  in  which 
it  is  stated  and  set  forth  that  there  were  no 
heirs  living,  and  that  decedent  left  no  wife 
or  kindred,  and  "that  the  said  estate,  and 
the  whole  thereof,  be,  and  is  hereby,  declared 
escheated  to  the  territory  of  Washington  for 
the  support  of  common  schools  in  Pierce 
county. "  Upon  this  judgment  and  decree  of 
the  probate  court  appellant  bases  its  claim  of 
title  to  the  land  described  in  the  complaint. 
The  only  law,  in  our  statutes,  on  the  subject 
of  escheats,  is  contained  in  section  3302, 
snbd.  8,  Code,  which  is  as  follows:  "If  the 
decedent  leaves  no  hnB))and,  wife,  or  kin- 
dred, the  estate  escheats  to  the  territory,  for 
the  support  of  common  schools,  in  the  county 
in  which  the  decedent  resided  during  life- 
time, or  where  the  estate  may  be  situated." 
In  order,  therefore,  to  recover  in  this  action, 
appellant  must  allege  and  prove  that  Charles 
Gilbert  was  the  owner  of  the  land  at  the 
time  of  bis  death,  and  that  he  left  no  wife  or 
kindred.  To  prove  ownership  in  Gilbert, 
plaintiff  introduced  in  evidence  a  deed  to 
him,  purporting,  upon  its  face,  to  have  been 
made  by  one  Mathews,  as  attorney  in  fact  of 
Gilbert's  grantor;  but  no  power  or  authority 
for  so  doing  was  shown,  and  no  proof  made 
that  Gilbert  ever  went  into  possession  under 
the  deed.  The  deed  was  therefore  not  evi- 
dence of  title  in  Gilbert,  and,  unless  there  is 
further  evidence  in  the  case  of  Gilbert's 
title,  the  court  below  did  not  err  in  finding 
that  he  was  not  the  owner  of  the  land  in  con- 
troversy at  the  time  of  his  death.  Denn  v. 
Reid,  10  Pet  524,  530;  Videau  v.  Griffin,  21 


Cal.  389;  Hagar  v.  Spect.  52  Cal.  579;  Smith 
V.  Lawrence,  12  Mich.  481 ;  Wearin  v.  Mun- 
son.  17  N.  W.  Rep.  746. 

There  is  no  direct  allegation  in  the  com- 
plaint that  Chnrles  Gilbert  died  leaving  no 
wife  or  kindred,  but  the  decree  of  the  probate 
court  of  Fierce  county,  so  stating,  is  therein 
set  forth ;  and  it  is  alleged  that  appellant,  by 
virtue  of  this  decree,  became  the -owner  of 
the  land  now  in  dispute.  Whether  this  be 
true  or  not  will  depend  upon  the  validity  of 
the  decree  itself.  Appellees  contend  that  it 
is  not  valid  or  binding  upon  them,  in  any 
manner  whatever  in  this  action.  They  claim 
that  the  court  had  no  jurisdiction  or  authori- 
ty to  render  it;  and  they  insist  that  the  pro- 
bate court  of  Kingcounty  had  exclusive  juris- 
diction of  Gilbei-t's  estate  by  priority  of  pro- 
ceedings therein,  and  that  the  probate  court 
of  Pierce  county  wrongfully  and  unlawfully 
assumed  to  act  in  the  matter.  We  think  the 
objection  is  a  valid  one,  and  must  be  sus- 
tained. Where  the  estate  of  the  deceased  is 
in  more  than  one  county,  he  having  died  out 
of  the  territory,  our  statutes  expressly  pnv 
vides  that  the  probate  court  of'the  county  in 
which  application  is  first  made  for  letters  of 
administration  shall  have  exclusive  jurisdic- 
tion of  the  settlement  of  tjie  estate.  Code 
Wash.  T.,  §  1341;  Estate  of  Scott,  15  Cal. 
220;  Beckett  v.  Selover,  7  CaL  215-236;  Hoi- 
yoke  v.  Haskins,  5  Pick,  20;  Wells,  Juris. 
§  156.  This  being  decisive  of  the  case,  we 
need  not  stop  to  consider  minor  questions 
raised  in  the  briefs,  and  discussed  by  the  re- 
spective counsel.  Whether  appellees  have 
any  title  to  the  disputed  premises  we  will  not 
undertake  to  say.  But  we  will  here  state 
that  we  are'of  the  opinion  that,  if  the  terri- 
tory is  the  owner  of  the  land,  the  title  vested 
in  it  immediately  on  the  death  of  Gilbert, 
without  the  aid  or  intervention  of  the  probate 
courts.  See  G  Amer.  &  Eng.  Cyclop.  Law, 
856,  857,  and  cases  cited ;  Com.  v.  Hite.  29 
Amer.  Dec.  235,  notes.  And  in  that  case  it 
can  recover  the  possession  of  the  land,  like 
any  other  owner,  by  an  appropriate  action  in 
the  proper  court.  The  judgment  of  the  court 
below,  dismissing  plaintiff's  complaint,  is  af- 
firmed. 

Stilks.  Dunbak,  and  Soott.  JJ.,  concur- 
ring.   HoY7,  J.,  not  sitting. 


(8X  Cal.  81C) 

People  v.  Bussel.  (No.  20.576.) 
iSxipreme  Qoi/rt  of  California.  Deo.  4, 1839.) 
AK80N — Information — Description  of  Ovpeksb. 
Ad  informatioa  which  charfres,  in  the  lan- 
guage of  Pen.  Code  Cal.  $  447,  defining  arson,  that 
oetendant  did  willfully  and  maliciously  bum  "a 
building "  with  intent  to  destroy  it,  is  sulHcient, 
without  describing  the  building,  according  to  the 
definition  of  section  448,  as  one  "capable  ofaSord- 
ing  shelter  to  human  tjeings,  or  appurtenant  there- 
to, or  connected  with  an  erection  so  adapted. " 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court.  Sonoma  county. 

Ira  C.  Jenkn,  for  appellant.  Atty.  Sen. 
Johfuon,  for  the  People. 
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FooTBi  O.  The  defendant  waa  convicted 
of  the  crime  of  arson  in  the  first  degree. 
From  the  judgment  rendered  against  tiim  in 
the  premises,  and  an  order  denying  him  a 
new  trial,  he  has  appealed.  He  claims  that 
his  demurrer  to  the  information  should  have 
been  sustained,  as  that  pleading  did  not 
charge  him  with  any  public  offense.  His  ar- 
gument in  this  connection  is  that,  although 
the  information  Is  drawn  s&bstantially  in 
the  language  of  section  447  of  the  Fenal 
Code,'  it  was  fatally  defective,  because  it  did 
not  go  further,  and  declare,  in  the  language  of 
section  448'  of  the  same  Code,  that  the  build- 
ing the  defendant  Is  alleged  to  have  burned 
waa  "one  capable  of  affording  shelter  to  hu- 
man beings,  or  appurtenant  thereto,  or  con- 
nected with  an  erection  so  adapted."  It  has 
been  frequently  held  by  the  appellate  court  of 
California  that  an  information  or  indictment 
drawn,  substantiany,  in  the  language  of  the 
statute  which  defines  the  offense,  is  sufficient. 
People  T.  White,  84  Cal.  183-188;  People  v. 
€ronin.  Id.  191.  208-210;  People  t.  Lewis, 
61  Cal.  366,  367;  People  t.  Turner,  65  CaL 
541.  542,  4  Pac.  Rep.  553.  It  has  also  been 
decided  that  an  information  for  arson  is  suf- 
ficient if  it  follows  the  language  of  section 
447,  and  that  it  need  not  set  out  the  language 
of  section  448.  which  the  defendant  claims 
to  have  been  necessary  to  the  sufficiency  of 
the  information  in  the  present  instance.  The 
offense  was  stated  in  accordance  with  the 
language  of  section  447  of  the  Fenal  Code, 
and  was  sufficiently  stated.  As  well  might 
the  provisions  of  sections  449  to  452  be  held 
necessary  to  be  stated  as  those  of  448.  See- 
Uon  447  declares  the  offense,  and  the  follow- 
ing sections  relate  to  circumstances  of  its 
oommission.  People  y.  Oiacamella,  71  Cal. 
48,  49,  12  Fac.  Rep.  302.  Nor  is  it  necessa- 
17,  if  the  information  or  indictment  charges 
anon  in  the  language  of  section  447,  that  it 
abonld  state  in  what  degree  the  crime  was 
committed.  That  is  for  the  jury  to  deter- 
mine from  all  the  facts  and  circumstancps 
developed  in  evidence.  Pen.  Code,  §  1157; 
feople  V.  King,  27  Cal.  507-512;  People  v. 
Klchol.  84  Cal.  211-217. 

The  further  point  is  made  that  the  court 
«rred  in  not  suspending  the  judgment,  so 
that  the  defendant  might  obtain  proof  of  the 
truth  of  an  oral  unsworn  statement  be  miule 
'when  called  up  for  sentence,  as  to  what  a  boy 
named  Bryant  had  confessed  that  he  had  seen 
Knottier  boy,  named  Cramer,  do.  We  per- 
ceive nothing  in  the  action  of  the  court  in  re- 
fusing the  r^squest,  and  the  motion  for  a  new 
trial,  which  indicated  any  abuse  of  discretion. 
Perceiving  no  prejudicial  error  In  the  record. 


iPen.  Code  CaL  |  447,  defines  arson  as  "the 
willful  and  malicioas  burning  of  a  buUdlng  with 
Intent  to  destroy  it. " 

'  Section  448  defines  the  word  building,  as  used 
fa  section  447,  as  "any  house,  ediSce,  structure, 
Tassel,  or  other  erection  capable  of  affording  shel- 
ter for  human  beings,  or  appurtenant  to  or  oon- 
nscted  with  an  erection  so  adapted.  * 


we  advise  that  the  Jndgment  and  order  be 

affirmed. 

Bblcheb,  C.  C,  and  Vakoliep,  C.»  con- 
curred. 

Pbb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  affirmed. 

(83  Cal.  2J«) 

Anthoiit  tt  at.  e.  Jillson  et  at..    (No. 

12,665.) 

(Suprvme  Ccwrt  of  CalVornla.    Feb.  98, 189a) 

Mims  Aim  MiNixe— Placsr  Clums— Looatiov 

— ^ADVBKSS  ULA.IMB. 

1.  Under  Rev.  St  V.  S.  f  2819,  providing  that 
all  mineral  deposits  in  publio  lands  shall  be  free, 
and  open  to  exploration  and  purchase,  and  the 
lands  in  which  they  are  founcLto  occupiation  and 

Surchase  by  citizens  of  the  United  States,  and 
lose  who  have  declared  their  intention  to  become 
such,  one  who  is  not  a  citizen,  and  who  has  not 
declared  his  Intention  to  become  such,  acquires 
no  rights  by  posting  a  notice  of  claim. 

8.  Failure  to  mark  bonndarles  invalidates  on 
attempted  location  of  a  placer  mining  claim.  Fol- 
lowing White  V.  Lee,  21  Pac.  Rep.  363. 

8.  On  proceedings  to  determine  the  validity  of 
respective  claims  to  a  patent  for  a  f>lacer  mine 
under  Rev.  St.  V.  B.  i  ^98,  Uia  answer  must  set 
forth  the  facts  on  which  defendant  bases  his 
claim,  and  show  his  right  as  agaiust  the  gov- 
ernment, as  well  as  against  plaintiff. 

4.  A  finding  that  for  five  years  persons  under 
whom  defendwts  claim  were  in  possession  and 
working  a  certain  claim,  which  Is  shown  to  be  a 
part  of  the  land  surveyed  for  defendants  on  their 
application  for  s  patent,  does  not  show  that  it  is  a 
part  of  the  piece  claimed  by  plaintiffs,  where  that 
Is  but  a  small  portion  of  the  land  surveyed  for  de- 
fendants. 

6.  Where  a  finding  contains  three  speciflo 
statements  of  fact,  a  specification  of  error,  desig- 
nating it  by  numbers  simply,  as  not  sustauied  by 
the  evidence,  is  insuffloient. 

6.  An  allegation,  in  a  specification  of  error, 
that  an  alleged  locator  had  "fully  oomplied  wiUi 
the  laws  and  statutes  of  the  United  States  with 
reference  to  the  location  of  placer  mining  claims, " 
states  a  mere  legal  proposition,  and  pomts  to  no 
finding  of  fact. 

In  bank.  Commissioners'  decision.  Ap- 
peal from  superior  court,  Calaveras  county; 
C.  V.  OoTTSOBALK,  Judge. 

W.  K.  Boudhtr  and  Reddick  <t  Sollnaky, 
(P.  Reddy,  of  counsel,)  for  appellants.  Ira 
HiU  Reed  and  /.  Warren  Reed,  for  respond- 
ents. 

Hatnb,  G.  This  waa  an  action  to  detei^ 
mine  the  right  to  a  patent  to  certain  placer 
mining  ground.  The  defendants  applied  for 
a  patent  to  a  tract  of  36.17  acres,  called  the 
"Rough  Diamond  Mine."  The  plaintiffs 
claimed  a  tract  of  30  acres  which  overlapped 
a  corner  of  the  defendants'  claim  to  the  ex- 
tent of  7.44  acres.  This  latter  piece  is  the  ' 
one  in  controversy.  An  adverse  claim  was 
filed  by  the  plaintiffs;  and  thereupon  such 
proceedings  were  had  that  the  present  action 
was  brouglit  under  section  2326  of  the  Re- 
vised Statutes,  to  determine  the  validity  of 
the  respective  claims.  The  trial  court  gave 
judgment  for  the  defendants,  and  the  plain- 
tiffs appeaL 
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1.  The  plaintiffs'  mine  is  made  up  of  two 
claims, — one  of  20  acres,  alleged  to  hnve  been 
located  hy  Severino  Gobbi  in  1878;  and  the 
other  of  10  acres,  alleged  to  have  been  locat- 
ed by  the  pIuintifT  Erank  Anthony  in  1885. 

In  relation  to  the  Gobbi  claim,  the  court 
found  as  follows:  "That on  Decembers,  1878, 
one  ijevorino  Gobbi,  a  foreigner,  sought  to  lo- 
cate a  placer  mining  claim  by  posting  on  the 
premises  a  notice,  claiming,  in  his  own  name, 
twenty  acres  of  ground  situated  in  Chili 
Oulch .  mining  district.  In  said  county  and 
state;  said  notice  containing  no  description  of 
boundaries  other  than  giving  the  legal  sub- 
division thereof,  viz.,  being  the  N.  J  of  N. 
W.  4of  N.  E.  4  o(  section  25.  township  5,  N., 
R.  11,  E.  M.  U.  M.  TImt  on  the  next  dny 
thereafter,  viz.,  December  7,  1878,  he  de- 
clared his  inteotionof  citizenship,  and  caused 
a  copy  of  bis  notice  of  location  to  be  recorded 
in  the  county  mining  records  of  said  Calave- 
ras county:  but  whether  such  notice  was  re- 
corded before  or  after  making  such  declara- 
tion of  intention  does  not  appear."  The  evi- 
dence justifles  this  iinding.  It  shows  that 
Gobbi  did  not  file  his  declaration  of  intention 
to  become  a  citizen  until  the  day  after  he 
postt'd  his  notice  of  location;  and  it  does  not 
show  that  he  did  anything  else  after  his  dec- 
laration of  intention,  except,  perhaps,  to  re- 
cord his  notice  of  location.  Tlie  appellants 
assert  in  their  specification  that  "there 
were  no  local  rules  or  laws  in  force,"  and 
their  counsel  maintain  in  tlieir  brief  that 
there  were  none.  Certainly,  there  is  no  ev- 
idence of  any  local  rules  of  any  particular 
tenor;  none  requiring  notices  to  be  recorded, 
for  example.  Therefore,  recording  the  no- 
tice was  not  required,  (Thompson  v.  Spray,  72 
Cal.  533,  ^4  Pac.  Rep.  182;  Souter  v.  Maguire, 
78  Cal.  544,  21  Pac.  Rep.  183;)  and,  not  being 
required,  it  was  useless.  Leaving  the  record 
out  of  consideration,  wesee  nothing  that  Gob- 
bi did  to  effect  a  location  except  the  posting  of 
his  notice,  and  at  the  time  he  posted  his  notice 
he  was  not  a  citizen,  and  had  not  declared 
his  intention  to  become  such.  Under  these 
circumstances,  we  do  not  think  he  acquired 
any  right.  Rev.  St.  U.  S.  §  2319 ;'  Lee  Doon 
V.  Tesh.  68  Cal.  43,  6  Pac.  Rep.  97,  8  Pac. 
Rep.  621.  There  is  another  reason  wiiy  he 
acquired  no  riglit.  The  court  finds  "that 
said  Gobbi  did  nut  mark  out  on  the  ground 
the  boundarks  of  such  attempted  location, 
nor  did  he  set  any  stakes  or  marks  defining 
the  limits  of  said  claim."  There  is  no  speci- 
fication attacking  this  finding;  and,  if  there 
had  bfcn,  we  see  no  evidence  agiiiiist  it. 
The  failure  to  mark  the  boundaries  is  fatal 
to  the  validity  of  the  claim.  White  v.  Lee,  78 
Cal.  593.  21  Pac.  Rep.  363. 

In  relation  to  the  claim  alleged  to  have 
been  located  by  the  plaintiff  Frank  Anthony, 

>  This  section  provides  that  all  mineral  deposits 
In  public  lands  snail  be  free  and  open  to  explora- 
tion and  purcfaose,  and  the  lands  in  whtch  they  are 
found  to  occupation  and  purchase  by  citizens  of 
tbo  United  States  and  those  who  have  declared 
their  intention  to  become  such,  eta 


the  court  finds  that  he  "did  not  mark  oct  up* 
on  the  ground  the  limits  of  such  claim  by 
either  stakes  or  monuments  defining  his 
boundaries."  The  only  specification  attack- 
ing this  is  as  follows:  "Finding  4  is  con- 
trary to  the  evidence  in  this,  to-wit,  thnt  the 
evidence  shows  that  plaintiff  Frank  Anthony, 
in  locating  the  grqun'd  therein  descritied, 
fully  complied  with  the  laws  and  statutes  of 
the  United  States  with  reference  to  the  loca- 
tion of  placer  mining  claims,  and  that  there 
were  no  local  rules  or  laws  in  force."  The 
finding  designated  as  "4"  contained  three 
specific  statements  of  fact;  and,  this  being 
the  case,  the  mere  designation  of  it  by  num- 
ber, as  not  sustained  by  the  evidence,  was 
not  sufficient  as  a  specification.  Eddelbuttel 
V.  Durrell,  55  Cal.  278,  279;  Parker  v.  Reay, 
76  Cal.  105,  18  Pac.  Rep.  124.  And  the 
clause  that  the  evidence  showed  that  the  lo- 
cator had  "fully  complied  with  the  laws  and 
statutes  of  the  United  States  with  reference 
to  the  location  of  placer  mining  claims" 
amounted  merely  to  a  legal  proposition,  and 
did  not  point  to  any  finding  of  fact.  Moyes 
v.Griiflth,  35  Cal.  556;  Coveny  v.  Hale,  49 
Cal.  552;  Thome  t.  Hammond,  46  Cal.  534; 
Doherty  v.  Mining  Co.,  50  Cal.  187.  But.  if 
it  be  assumed  in  favor  of  the  appellants  that 
the  specification  issufllcient,  the  result  would 
be  the  same,  because  the  evidence  does  not 
show  that  the  locator  marked  any  boundaries 
npon  the  ground.  Neither  of  the  plaintiffs' 
locations,  tlierefore,  were  of  any  validity. 

2.  Did  the  defendant  show  any  right  to  a 
patent  to  the  piece  in  controversy?  In  this 
regard,  it  is  to  be  remembered  that  each  party 
is  to  establish  his  right  against  the  govern- 
ment as  well  as  against  his  adversary.  As 
was  said  concerning  the  plaintiff  in  Gwillim 
v.  Donnellan,  115  U.  S.  50,  5  Sup.  Ct.  Rep. 
1110:  "His  location  must  be  one  which  en- 
titles him  to  possession  against  the  United 
States,  as  well  as  against  another  claimant." 
And,  if  it  appears  that  neither  had  acquired 
a  right,  judgment  should  be  given  against 
both.  Jackson  v.  Roby,  109  U.  S.  441,  3 
Sup.  Ct.  Rep.  301.  And  we  think  that  the 
pleading  of  each  should  set  forth  the  facta 
upon  wiiicb  he  relies.  This  is  the  rule  in 
reference  to  the  pleadings  in  actions  to  deter- 
mine the  right  to  purchase  other  kinds  of 
public  lands.  In  Woods  v.  Sawtelle,  46  Cal. 
389,  Rhodes,  J.,  delivering  the  opinion,  said: 
"The  action  is  brought  to  determine  which 
of  the  parties  has  the  better  right  to  make 
the  purchase,  and  it  becomes  necessary  for 
each  party  to  state  directly  all  the  facts  upon 
which  he  relies  to  show  that  his  is  the  better 
right."  So,  in  Cadierque  v.  Duran,  49  Cal. 
356,  the  same  learned  Justice,  speaking  for 
the  court,  said:  "Each  must  state  in  his 
pleadings  all  the  facts  apon  which  he  relies 
as  sliowing  his  right  to  l>ecome  the  purchas- 
er, and  the  steps  he  has  taken  to  avail  him- 
self of,  and  secure,  his  rigtit  to  make  the 
purchase."  The  rule  applies  to  the  answer 
as  well  as  to  the  complaint.  Christ  man  v. 
Brainard,  51  Cal.  586;  Ramsey  v.  Flouraoy, 
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S8  Cal.  260;  Dillon  ▼.  Saloude,  68  Cal.  269, 
9  Pac.  Rep.  162;  Gilson  v.  Robinson.  68  Cal. 
543. 10  Pac.  Rep.  193;  Garfield  v.  Wilson,  74 
Cal.  177,  178,  15  Pac.  Rep.  620.  And  we 
thinli  that  it  applies  to  actions  to  determine 
oontesta  concerning  the  ri<];ht  to  patents  to 
mining  land.  Upon  this  theory,  it  was  held 
in  Lee  Doon  v.  Tesh,  68  Cal.  43,  6  Pac.  Rep. 
97,  8  Pac.  Rep.  621,  that  the  complaint  in 
such  an  action  must  allege  that  the  plaintiff 
was  a  citizen;  and,  as  a  matter  of  course, 
where  tlie  party  claims  under  a  location  made 
by  another,  he  must  show  that  the  location 
was  properly  made  by  a  qualified  person. 
The  defendants'  answer  in  this  case  fails  to 
show  any  right  in  them  to  a  patent  to  the 
tract  in  controversy.  They  claim  under  two 
locations, — bne  known  as  the  "Green  &  Guy 
Claim,"  and  the  other  known  as  the  "A.  K. 
Smith  &  Co.  Claim."  The  answer  does  not 
mention  either,  and  does  not  show  that  either 
Green  or  Guy,  or  any  one  from  wliom  they 
may  baTe  purchased,  or  Smith,  was  a  citizen 
of  the  United  Stiites.  There  is  nothing  defi- 
nite averred  concerning  either  of  the  loca- 
tions, unless  what  appears  at  folio  41  be  con- 
sidered such.  The  requirement  that  a  cer- 
tiun  amount  of  work  be  done  each  year  is  im- 
perative. Morgan  v.  Tillottson,  73  Cal.  520, 
15  Pac.  Rep.  88;  Jackson  v.  Roby,  109  U.  S. 
440,  3  Sup.  Ct.  Rep.  301;  Chambers  v.  Har- 
rington, 111  U.  S.  353,  4  Sap.  Ct.  Rep.  428. 
But,  beyond  a  general  statement  that  a  great 
deal  of  valuable  work  was  done,  nothing  is 
averred.  The  evidence  in  relation  to  the 
claims  is  meager  and  unsatisfactory;  but  it  is 
unnecessary  to  examine  it  in  detail,  because 
the  matters  above  referred  to  are  sufficient 
to  dispose  of  the  appeal.  It  is  sulScient  to 
■ay  that,  in  our  opinion,  there  are  several 
particulars  in  which  it  clearly  fails  to  make 
oat  a  case  of  right  in  the  defendants  against 
the  United  States.  In  fact,  hardly  anything 
that  was  required  is  shown  to  have  been 
done. 

The  defendants  contend,  however,  that 
they  were  in  possession,  of  the  ground  for  a 
sufficient  time  to  entitle  them  to  a  patent 
-without  reference  to  any  location;  and  they 
zely  upon  the  following  provisions  of  the  Re- 
vised Statutes:  "Sec.  2332.  Where  such  per- 
son or  association,  they  and  tlieir  grantors, 
bave  held  and  worked  their  claims  for  a  peri- 
od equal  to  the  time  prescribed  by  tlie  statute 
of  limitation^  for  mining  claims  of  the  state, 
*  *  *  evidence  of  svjch  possession  and 
working  of  the  claims  for  such  period  shall  be 
Bufllcient  to  establish  a  right  to  a  patent 
thereto  undor  this  chapter."  The  appellants 
contend  that  the  evidence  does  not  sliow  that 
tbe  defendants  or  their  predecessors  were  in 
possession  of  the  property  for  tbe  period  pre- 
scriljed  by  the  above  provision;  and  the  re- 
spondents reply  that  possession  is  found,  and 
that  there  is  no  specification  attacking  the 
finding.  But  we  do  not  think  that  there  is 
any  finding  of  possession  of  the  tract  in  con- 
troversy. Tbe  finding  is  that,  for  five  yesirs 
prior  to  1877,  Green  and  Guy  bad  been  in  pos- 


session and  working  a  "hill  claim  of  1,080  feet 
in  length  on  the  channel  under  Tunnel  ridgb, 
between  Chili  gulch,  on  the  west,  and  Old 
Woman's  gulch,  on  tbe  east,"  and  that  trans- 
fers of  the  possession  were  made  through  va- 
rious persons  to  the  defendants.  Now,  aside 
from  any  other  objection,  there  is  notliing  to 
show  that  the  "1.030  feet  in  length"  was  a 
part  of  the  7.44  acres  in  controversy.  It  is 
found  that  it  was  a  part  of  the  36  acres  sur- 
veyed for  the  defendants  on  tlieir  application 
for  a  patent.  But  that  might  well  be  so,  and 
yet  it  not  t>e  a  part  of  the  smaller  piece  in 
controversy.  There  is  nothing  in  the  plead- 
ings or  the  findings  which  throws  light  on 
this  subject.  If  this  piece  of  1,080  feet  be  in 
fact  a  part  of  the  tract  in  controversy,  thd 
record  should  make  the  fact  appear.  Similar 
observations  apply  to  the  A.  K.  Smith  &  Ca 
claim,  of  600  feet. 

But,  if  the  possession  were  otherwise  suffi- 
cient, the  showing  would  still  be  defective, 
because  it  is  not  pleaded  or  found  that  the 
persons  Whose  possession  is  relied  on  were 
citizens  of  tbe  United  States,  or  bad  declared 
their  intention  to  become  such.  That  class 
is  the  only  one  that  can  acquire  mineral  land 
from  the  government.  Rev.  St.  U .  S.  §  2i319; 
Lee  Doon  v.  Tesh,  supra.  The  section  above 
quoted  provides  an  additional  mode  of  ac- 
quisition, but  does  not  enlarge  the  class  who 
can  acquire.  Upon  the  record  before  us,  we 
think  that  none  of  the  parties  showed  a  right 
to  a  patent  for  the  tract  in  controversy;  and 
we  therefore  advise  that  the  judgment  and 
order  appealed  from  be  revereed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:  Bklcheb,  C.  C.  ;  VANOi.rBF,0. 

Per  Curiam.  For  reasons  given  in  the 
foregoing  opinion  the  judgment  and  order 
appealed  from  are  reversed,  and  the  cause  re- 
manded for  a  new  trial,  with  leave  to  the 
parties  to  amend  their  pleadings,  if  so  ad- 
vised. 


(83  Cat.  3S0) 

PJEOPI.B  V.  BouNG.    (No.  20,582.) 

(Supreme  Court  cf  CcMfomUi.    March  8, 1890.) 

HoMiciDB— Challesob  o»  Jdror — iKSTRUonoxe 
— Hahmlkbs  Errok. 

1.  Fen.  Code  CaL  J  1170,  giving  defendant,  on  ' 
trial  of  an  indictment,  tbe  right  to  take  exception 
to  a  decision  of  the  court  in  disallowing  a  challenge 
to  a  juror  for  implied  bias,  or  in  admitting  or  re- 
jecting testimony  on  the  trial  of  a  challenge  for 
actual  bias,  etc.,  does  not  authorize  an  ezceptton 
to  a  decision  d  isallo  wing  a  challenge  for  actual  bias. 

3.  On  a  trial  for  murder,  resaltlng  in  a  convic- 
tion of  manslaughter,  an  erroneous  instruction  as 
to  malice,  not  having  been  prejudicial.  Is  no  ground 
for  reversal. 

S.  On  such  trial  an  instruction  that,  "when  the 
act  is  proved  to  have  been  done  by  defendant,  if  it 
be  an  act  itself  unlawful,  the  law  in  the  first  in- 
stance presumes  it  to  have  been  intended,  and  tbe 
proof  of  justification  or  excuse  lies  on  the  defend- 
ant to  overcome  this  presumption, "  does  not  re- 
quire defendant  to  overcome  such  presumption  by 
a  preponderance  of  tbe  evidence,  and  is  not  erro- 
neous; Pen.  Code  CaL  i  1105,  though  not  requir- 
ing a  preponderance  of  evidence,  does  require  de 
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f eadant  to  prove  circumstances  in  jnstiflcation  of 
the  homicide. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;  V.  A.  Grego,  Judge. 

Pen.  Code  Cal.  §  1170,  referred  to  In  tlie 
opinion,  provides  that,  "on  ttie  trial  of  an  in- 
dictment  or  information,  exceptions  may  be 
taken  by  tlie  defendant  to  a  decision  of  tlie 
court  (1)  in  disallowing  a  ctiallenge  to  tlie 
panel  of  the  jury,  or  to  an  individual  juror, 
(or  implied  bias;  (2)  in  admitting  or  reject- 
ing testimony  on  the  trial  of  a  cliallenge  to  a 
juror  for  actual  bias;  (3)  in  admitting  or  re- 
jecting testimony,  or  in  deciding  any  ques- 
tion of  law  not  a  matter  of  discretion,  or  in 
charging  or  instructing  the  jury  upon  the  law 
on  the  trial  of  the  issue." 

Emeit  Graves  and  Wm.  Graves,  for  appel- 
lant. Geo.  A.  Johnson,  Atty.  Gen.,  for  the 
people. 

FooTE,  C.  The  defendant  was  convicted 
of  the  crime  of  manslaughter,  under  an  in- 
formation charging  liim  with  murder.  From 
the  judgment  and  an  order  denying  a  new 
trial  he  appeals.  His  flrst  point  is  that  the 
court  erred  in  not  allowing  his  challenges  as 
to  three  persons,  sworn  to  answer  questions 
as  jurors,  on  the  ground  of  actual  bias. 
There  was  no  exception  taken  to  the  decision 
of  the  court  in  the  admission  or  rejection  of 
testimony  upon  the  trial  of  the  cliallenges. 
It  has  been  often  held  by  the  appellate  court 
that  no  exception  can  be  taken  to  a  decision 
disallowing  a  challenge  to  a  juror  for  actual 
bias;  that  section  1170  of  the  Penal  Code  does 
not  authorize  it.  People  v.  Riley,  65  Cal.  108, 
3  Pac.  Rep.  413,  and  cases  there  cited. 

It  is  also  urged  thai  the  court  erred  in  giv- 
ing, of  its  own  motion,  a  part  of  instruction 
8,  which  is:  "  When  the  act  is  proved  to  have 
been  done  by  the  defendant,  if  it  be  an  act 
itself  unlawful,  the  law  in  the  first  instance 
presumes  it  to  have  been  intended,  and  the 
proof  of  justification  or  excuse  lies  on  the  de- 
fendant to  overcome  this  legal  and  natural 
presumption."  And  also  in  giving  in  the 
same  way  this  part  of  Instruction  9:  "Malice 
is  implied  by  law  from  any  deliberate,  cruel 
act,  committed  by  one  person  against  anoth- 
er, however  sudden;  as  when  a  man  kills  an- 
other suddenly,  without  any  considerable 
provocation,  the  law  implies  malice,  and,  un- 
less overcome  by  preponderating  proof  the 
other  way,  it  must  be  held  murder.  If  mal- 
ice be  proved  to  the  satisfaction  of  the  jury, 
beyond  all  reasonable  doubt,  to  have  existed 
a  short  time  before  the  crime  was  committed, 
if  any  there  was,  it  will  be  presumed  to  have 
continued  down  to  the  actual  commission, 
unless  modifying  circumstances  are  shown 
to  have  taken  place,  or  the  defendant  is  in 
some  other  way  proved  to  have  acted  under 
fresh  controlling  motives."  As  to  the  last- 
mentioned  instruction,  it  may  be  said  that, 
even  conceding  it  to  have  been  erroneous  un- 
der the  rule  laid  down  in  People  v.  Bushton, 
80  Cal.  160, 22  Pac.  Rep.  127,549,  wedo  not  per- 


ceive that  the  defendant  suffered  any  Injury. 
He  was  not  convicted  of  murder,  where  the 
ingredient  of  malice  is  necessary  to  be  prov- 
en, but  was  convicted  of  manslaughter.  The 
instruction  could  not  have  prejudiced  him, 
as  he  was  acquitted  of  malice  in  the  killing. 
People  v.  O'Neal,  67  Cal.  879,  7  Pac.  Rep. 
790.  and  case  cited. 

The  first-mentioned  instruction,  it  is  urged, 
shifts  the  burden  of  proving  that  the  killing 
was  justifiable  on  the  defendant,  after  it  is 
proved  that  the  killing  charged  was  dona  by 
him,  which  is  in  itself  unlawful.  The  instruc- 
tion does  undoubtedly  require  tliat  the  de- 
fendant shall  remove  by  some  kind  of  evi- 
dence in  the  case  (whether  appearing  in  his 
own  or  the  people's  evidence,  is  not  impor- 
tant) the  presumption  which  arises  from  his 
having  killed  the  deceased,  and  to  that  ex- 
tent the  law  does  shift  the  burden  of  proof 
on  him;  but  the  instruction  does  not  declare 
tliat  it  shall  be  incumbent  on  him  to  remove 
the  presumption  by  a  preponderance  of  evi- 
dence, which  was  the  vice  found  in  the  in- 
struction declared  erroneous  in  the  Bushton 
case,  supra.  •  As  was  said  in  that  case,  page 
164:  "The  section  [1105,  Pen.  Code.]  casta 
upon  the  defendant  the  burden  of  proving 
circumstances  of  mitigation,  or  that  justify 
or  excuse  the  commission  of  the  homicide. 
This  does  not  mean  that  he  must  prove  such 
circumstances  by  a  preponderance  of  the 
evidence,  but  that  the  presumption  that  the 
killing  was  felonious  arises  from  the  mere 
proof  by  the  prosecution  of  the  homicide,  and 
the  burden  of  proving  circumstances  of  miti- 
gation, etc.,  is  thereby  cast  upon  him.  He 
is  only  bound  under  this  rule  to  produce  such 
evidence  as  will  create  in  the  minds  of  the 
jury  a  reasonable  doubt  of  bis  guilt  of  the  of- 
fense charged." 

An  unlawful  act  is  presumed  to  have  been 
done  with  unlawful  intent.  Subdivision  2,  § 
1963,  Code  Civil  Proc-  But  such  intent  may  be 
controverted  by  other  evidence,  and  in  a  case 
of  this  sort,  as  we  have  seen,  the  intent  may 
be  rebutted  by  any  evidence  which  may  raise 
in  the  minds  of  the  jury  a  reasonable  doubt 
of  its  existence,  but  such  rebuttal  it  is  iO' 
cumbent  on  the  defendant  to  make  some- 
where in  the  evidence.  The  jury  were  di- 
rected in  instruction  5,  given  on  the  part  of 
the  court,  that  they  could  not  convict  the  de- 
fendant of  manslaughter  unless  they  were 
convinced  beyond  a  reasonable  doubt  that  the 
deceased  was  killed,  that  the  killing  was  un- 
lawful, and  that  it  was  done  by  the  defend- 
ant. 'I?he  instruction  complained  of  did  not 
confiict  with  this  fifth  instruction,  but  sim- 
ply stated  in  addition  that,  the  killing  by  the 
defendant  once  proved,  there  must  appear 
from  the  evidence  something  to  rebut  the 
presumption  that  it  was  unlawful,  and  still 
left  the  liftb  instruction  unimpaired  as  to  the 
requirement  that  all  the  concomitants  of  man- 
slaughter must  be  proved  beyond  a  reasonable 
doubt.  In  fact,  in  various  other  portions  of 
the  instructions,  the  necessity  that  the  de- 
fendant should  not  be  found  guilty  under 
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the  information,  unless  the  jurj  were  satis- 
fled  from  the  evidence  beyond  all  reasonable 
donbt  tliat  all  the  elements  necessary  to  con- 
stitute his  guilt  of  such  crime  existed,  was 
fully  and  forcibly  expressed.  As  to  the 
point  that  the  evidence  shows  without  con- 
flict that  the  defendant  acted  in  self-defense, 
and  was  innocent  of  all  crime,  and  was  im- 
properly convicted,  it  is  simply  to  be  said 
that  such  a  state  of  facts  does  not  so  clearly 
appear  as  to  warrant  us  in  declaring  that  the 
jury  convicted  the  defendant  against  all  the 
evidence.  What  was  said,  what  appearance 
the  witnesses  presented,  and  how  they  im- 
pressed the  jury  by  their  acts  and  language, 
the  jury  were  in  a  better  position  to  appre- 
ciate than  an  appellate  court  can  be,  and  we 
do  not  think  their  verdict  on  tliat  account 
should  be  disturbed,  No"  prejudicial  error 
appearing,  we  advise  that  the  judgment  and 
order  be  aflSrmed. 

We  concur:    Belches,  C.  C;  Hatoe,  C. 

Feb  Cubiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  alBrmed. 


0  Mont.  349) 

PiEBCE  V.  Ten  Eyok. 
(Suvreme  Court  of  Montana.    Feb.  18, 1890.) 

PaBTNIBSHIP— DiasOLUTIOS    BT    PUBOXASB    0»  IN- 
T  BREST — ACCOOKTIMO. 

1.  Though  a  partner  has  purchased  the  inter- 
est of  bis  copartner  in  the  partnership  and  its  as- 
sets, he  can  recover  from  the  latter  one-half  the 
•mount  of  a  private  debt  due  him  which  had  been 
ooUectad  by  the  copartner,  and  mixed  with  the 
firm  assets. 

3.  A  purchase  by  a  partner  of  his  copartner's 
interest  for  a  sum  certain  without  any  reservation 
of  demands,  relinquishes  a  claim  for  a  sum  paid  in 
by  the  purchaser  in  excess  of  his  share,  which  it 
had  been  agreed  should  he  first  deducted  from  the 
assets  on  dissolution  ^  the  agreement  not  contem- 
platiog  a  dissolution  by  purchase  by  one  of  the 
partners  of  the  other's  interest.   ' 

8.  Though  the  purchasing  partner  was  misled 
by  the  way  the  retiring  partner  kept  the  books, 
and  by  the  letter's  failure  to  give  him  proper  cred- 
its, and  paid  a  larger  sum  than  he  would  have  done 
if  he  had  known  the  condition  of  the  books,  he 
cannot  recover  the  excess;  he  having  been  negli- 
gent in  not  examining  the  books. 

4.  The  partner  purchasing  the  interest  of  the 
retiring  partner  for  a  fixed  sum  cannot  recover 
his  portion  of  a  sum  which  it  is  alleged  the  firm 
was  to  be  credited  with  on  account  of  the  absence 
of  the  latter  for  a  few  months,  the  credit  never 
having  been  m.tde  or  looked  after  by  plaintiff. 

Appeal  from  district  court,  Jefferson  coun- 
ty; N.  W.  MoCoNNELL,  Judge. 

McConnell  &  Clayherg,  for  appellant. 
Massena  Bullard,  Cowan  &  Parker,  and 
John  W.  Eddy,  for  respondent. 

Blake,  C.  J.  Pierce  brought  this  action 
to  recover  certain  amounts  which  he  alleged 
bad  been  collected  by  Ten  Eyck  when  they 
were  copartners,  and  not  entered  upon  the 
books  of  the  Arm,  or  accounted  for.  A  ref- 
eree was  appointed  to  take  the  testimony, 
and  his  findings  were  adopted  by  the  court. 
It  appears  that  the  coparluersbip  coutinued 


from  the  15th  day  of  September,  18S2,  untU 
the  18th  day  of  March.  1886,  whet  Pierce 
"purchased  th«  said  defendant's  interest  in 
said  partnership  and  in  the  property,  and  re- 
sources and  assets  belonging  thereto,  paying 
the  siiid  defendant  for  his  said  interest  the 
sura  of  ^,000."  The  judgment  consists  of 
three  items,  which  will  be  considered  in 
their  order,  in  the  report  of  the  referee. 

One  Hubble  was  indebted  to  Pierce,  per- 
sonally, before  the  formation  of  the  copart- 
nership, in  the  sum  of  $422.50,  which  was 
received  by  Ten  Eyck  in  the  year  1883,  and 
not  placed  to  the  credit  of  Pierce  upon  the 
books.  The  entries  regarding  this  amount 
indicate  clearly  that  it  was  not  appropriated 
by  the  appellant  to  bis  individual  use,  but 
became  a  part  of  the  assets  of  the  Brm.  The 
account  of  Hubble  shows  that  there  has  been 
placed  to  his  credit  the  sum  of  S300,  which 
is  followed  by  the  remark:  "Debtor  to 
Pierce."  Hubble  was  in  the  employ  of  the 
firm,  and  one  Locker,  through  a  cattle  trade 
with  the  parties,  paid  a  debt  to  Hubble,  who 
had  another  credit  in  the  sum  of  $122.50. 
While  the  books  are  not  accurate  in  thess 
matters,  they  do  not  establish  the  right  of 
Pierce  to  the  whole  amount.  This  sum  of 
$422.50  did  not  lawfully  constitute  any  part 
of  tlie  propei-ty  of  the  firm,  and  the  purchase 
by  Pierce  of  the  interest  of  Ten  Eyck  did  not 
embrace  or  settle  the  account.  But  Ten 
Eyck,  as  a  copartner,  actually  had  the  bene- 
ilt  of  one-half  of  the  amount,  which  had  been 
creilited  to  Hubble;  and  the  respondent 
should  have  a  judgment  therefor. 

Pierce  contributed  to  the  firm  the  sum  of 
$387.52  in  excess  of  his  share;' and  it  was 
agreed  that  upon  the  dissolution  of  the  co- 
partnership tliis  amount  should  be  first  de- 
ducted from  theassets,  and  that  the  remain- 
der should  be  divided  equally  between  the 
parties.  This  is  the  second  item  of  the  ac- 
count for  which  the  respondent  recovered 
judgment.  There  was  no  contract  in  writ- 
ing which  defines  the  rights  of  tiie  copart- 
ners, arid  the  evils  which  generally  ensue  un- 
der these  conditions  attend  the  parties.  The 
sale  by  Ten  Eyck  to  Pierce  of  his  entire  In- 
terest in  the  property  of  the  firm  worked  a 
dissolution.  Rogers  v.  Nichols,  20  Tex.  719. 
Bat  we  are  of  the  opinion  that  the  agreement 
did  not  contemplate  a  termination  of  the 
partnership  in  this  way,  and  that  Pierce,  by 
bis  new  bargain  with  Ten  Eyck,  which  was 
a  purchase  without  any  reservation  of  de- 
mands, relinquished  all  claims  of  this  class. 

The  respondent  testified  before  the  referee 
that  he  feared  there  was  something  wrong; 
that  he  did  not  believe  the  books  were  prop- 
erly kept;  and  that  he  bad  discovered  some 
mistakes.  The  errors  of  which  he  chieHy 
complains  are  the  omissions  of  Ten  Eyck, 
who  was  the  book-keeper,  to  make  entries 
pertaining  to  the  business.  Pierce  could  have 
investigated  thoroughly  the  books,  with  the 
aid  of  experts,  if  necessary,  and  ascertained 
every  fact  therein  concerning  the  affairs  of 
the  firm.    Instead  of  pursuing  the  course 
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which  was  dictated  by  wisdom,  when  his 
mind  was  swayed  by  suspicion  of  the  conduct 
of  Ten  "Eyck,  be  purchased  voluntarily  the 
interest  of  hia  partner.  The  referee  finds 
"that  the  books  were  in  a  condition  to  mislead 
the  plaintiff,  and  that,  by  reason  of  defend- 
ant's failure  to  give  to  plaintiff  his  proper 
credits,  plaintiff  was  misled,  and  plaintiff  did 
pay  a  greater  snm  for  defendant's  interest 
thsn  he  would  have  paid  if  he  had  known  the 
true  condition  of  the  books."  This  compris- 
es a  fair  statement  of  the  excuse  which  has 
been  pleaded  by  the  respondent  to  justify  his 
negligence  in  the  exetcise  of  ordinary  dili- 
gence. We  confess  that  we  cannot  perceive 
any  grounds  on  which  Pierce  is  entitled  to 
recover  the  amount  of  this  excess  from  Ten 
Eyck.  Mr.  Justice  Field,  in  Slsiughter's 
Adm'r  v.  Gerson,  13  Wall.  8U3,  lays  down 
the  law  in  one  sentence:  "A  court  of  equity 
will  not  undertake,  any  more  than  a  court  of 
law,  to  relieve  a  party  from  the  consequences 
of  bis  own  Inattention  and  carelessness." 

Judgment  was  entered  against  the  appel- 
lant for  the  Bum  of  975  through  the  follow- 
ing finding  of  the  referee:  "That  it  was 
agreed  between  plaintiff  and  defendant  that 
during  an  absence  of  defendant,  while  out  of 
the  territory  for  three  months,  between  De- 
cember, 1883,  and  April,  1884,  the  Qrm  should 
be  credited  with  ^0  per  month  to  compen- 
sate for  defendant's  loss  of  time;  that  no 
such  credit  was  ever  given."  This  demand 
is  governed  by  the  views  which  have  been 
expressed  in  respect  to  the  preceding  item. 
Wlien  Ten  Eyck  was  absent,  it  was  the  duty 
of  the  person  in  charg^e  of  tlie  books,  under 
the  direct  command  of  Pierce,  to  put  in  black 
and  white  the  figures  referring  to  this  agree- 
ntent.  We  cannot  understand  why  the  ap- 
pellant is  to  be  held  responsible  for  tins  omis- 
sion, or  Why  the  respondent  did  not  look  after 
the  business  in  which  he  was  an  equal  part- 
ner. The  claim  must  meet  the  fate  of  its 
predecessor.  It  is  therefore  adjudged  that 
the  judgment  be  reversed,  with  costs,  and 
that  the  cause  be  remanded,  with  directions 
to  the  court  below  to  enter  a  judgment  for 
the  plaintiff  for  the  sum  of  $211.25,  and  in- 
terest thereon  from  the  23d  day  of  February, 
A.  D.  1888. 

Haswood  and  Da  Witt,  JJ.,  concur. 


(18  Or.  640) 


State  e.  Ah  Leb. 


(Supreme  Court  of  Oregon.    March  4, 1890.) 

PianniT— iNDionairr— Tim— Hbaicsat  Evi- 
DBiros. 

1.  An  indictment  which  contains  every  allega- 
tion mentioned,  in  the  form  glvea  In  the  appoQalz 
to  the  Criminal  Code  for  such  crime,  is  sufflcient. 

S.  In  the  trial  of  a  criminal  cslso,  it  Is  not  com- 
petent for  the  prosecation  to  introduoe  hearsay  ev- 
idence; and,  when  it  becomes  material  to  prove 
tbr  time  when  a  CbiDese  row  occurred  In  the  city 
of  Portland,  it  was  not  competent  for  tiie  prosecu- 
tion to  aslc  a  oar-driver,  who  was  shown  to  have 
been  in  a  distant  part  of  the  city  at  the  time,  If  he 
beard  of  the  row  In  Chinatown  on  that  trip,  nor 
can  he  be  permitted  to  state  where  be  was  when 
be  first  beard  of  the  row. 


8.  "Hearsay, "In its  legal  sense,  denotes  that 
kind  of  evidence  which  does  not  derive  its  value 
solely  from  the  credit  to  be  given  to  the  witness 
himself,  but  rests  also,  in  part,  on  the  veracity  and 
competency  of  aonie  other  persons. 

i.  In  prosecutions  for  penury,  the  common- 
law  rule  seems  to  be  that  the  time  when  the  crime 
was  committed  must  be  truly  alleged  in  the  indict- 
ment, and  proved  as  laid. 

6.  Whether  section  1271  has  changed  that  rnla^ 
qucereT 

lUt/UaJMi  by  the  Court) 

Appeal    from  district  court,  Multnomah 
county;  L.  B.  Steauns,  Judge. 

The  defendant,  Ah  Lee,  was  (nnvicted  of 
the  crime  of  perjury,  from  which  judgment 
he  has  appealed.  The  indictment,  after 
averring  that  a  criminal  charge  was  pending 
before  the  police  judge  of  the  city  of-  Port- 
land against  one  Pon  Long,  wherein  this  de- 
fendant was  duly  called  and  sworn  as  a  wit- 
ness, and  that  certain  questions  became  and 
were  material,  which  are  fully  set  out  in  the 
indictment,  proceeds  as  follows:  "The  said 
Ah  Jo,  so  sworn  as  aforesaid,  then  and  tliere, 
on  said  hearing,  fulsely,  corruptly,  willfully, 
knowingly,  and  maliciously,  before  said  court 
and  magistrate,  did  depose  and  say,  among 
other  tilings,  in  substance  and  to  the  effect, 
the  following,  thiit  is  to  say:  That  the  said 
Pon  Long  was  engaged  In  the  row  which  took 
place  in  Chinatown  on  the  2d  day  of  Dfcem- 
bef,  1888,  and  that  the  said  Pon  Long  was 
present,  on  and  in  the  neighborhood  of  Sec- 
ond and  Alder  streets,  county  of  Multnomah, 
and  state  of  Oregon,  at  the  time  that  one  Ah 
Lung  was  shot,  and  that  Pon  Long  had  as- 
saulted the  said  Ah  Lung  with  a  revolver 
pistol  charged  and  loaded  with  gun-powder 
and  leaden  balls,  and  that  the  said  Pon  Long 
infiicted  a  dangerous  wound  upon  the  said 
Ah  Lung;  whereas,  in  truth  anrt  in  fact,  the 
Said  Pon  Long  was  not  engaged  in  a  row 
which  took  place  in  Chinatown  on  the  second 
day  of  December,  A.  D.  1888;  and  whereas, 
in  truth,  the  said  Pon  Long  was  not  present 
on  Second  and  Alder  streets,  nor  was  -he  in 
the  neigl>borhood  of  Second  and  Alder  streets, 
in  said  city  of  Portland,  county  and  state 
aforesaid,  at  the  time  said  Ah  Lung  was 
shot;  and  whereas,  in  truth  and  in  fact,  the 
said  Pon  Tx>ng  had  not  assaulted  the  said  Ah 
Lung  with  a  revolver  pistol  charged  and 
loaded  with  gun-powder  and  leaden  ball,  nor 
had  he  assaulted  him  at  all,  or  in  any  man- 
ner; and  whereas,  in  truth  and  In  fact,  the 
said  Pon  Long  did  not  inflict  a  dangerous  or 
any  wound  upon  said  Ah  Lung, — all  of  which 
facts  tiie  said  Ah  Jo  then  and  there  well 
knew;  and  the  said  false  statements  made  so 
upon  oath,  by  the  said  Ah  Jo,  were  material 
to  the  questions  and  matters  then  and  there 
being  inquired  into  before  the  said  magis- 
trate; and  tlie  said  Ah  Jo  did  then  and  there, 
and  tliereby,  commit  willful  and  corrupt  per- 
jury." Tiie  defendant  wus  indicted  by  the 
name  of  Ah  Jo.  The  other  facts  appear  in 
the  opinion. 

W.  H.  Adam*,  for  appellant.    S.  B.  ito- 
Oinn,  Dist.  Atty.,  for  the  State. 
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Stkahan,  J.,  {cifter  stating  the  facts  as 
ahove.)  Upon  the  arfjiiraent  here,  three 
points  were  insiste'l  upon  by  the  appelhint's 
counsel:  First,  error  in  the  court  below  in 
ovenuling  the  demurrer  to  the  indictment ; 
second,  error  in  admitting  hearsay  evidence; 
third,  a  variance  between  the  evidence  and 
the  indictment. 

1.  The  objection  to  the  indictment  will  first 
be  considered.  It  is,  that  it  is  not  alleged  in 
the  inilictment  that  the  defendant  knew  that 
the  testimony  given  by  liim  was  false.  Much 
of  the  learning  found  in  the  boolts  in  refer- 
ence to  the  sufficiency  of  an  indictment  for 
the  crime  of  perjury,  and  the  particularity 
requisite  in  such  cases,  has  been  rendered  in- 
applicable by  the  provisions  of  the  Code  of 
Criminal  Procedure.  Section  1270,  Hill's 
Code,  provides:  "The  manner  of  stating  the 
act  constituting  the  crime,  as  set  forth  in  the 
appendix  to  this  Code,  is  sufficient  in  all  cases 
where  the  forms  thei'e  given  are'  applicable; 
and,  in  other  c<i8es,  forms  may  be  used  as 
nearly  similar  as  tlie  nature  of  the  case  will 
permit."  It  has  been  several  times  held  by 
this  court  that  this  appendix  was  a  part  of 
the  Code,  and  tiiat  the  forms  of  indictments 
therein  set  forth  were  sufficient  in  all  cases 
■where  tliey  are  applicable,  (State  v.  Dodson, 
4  Or.  64;  State  v.  Spencer,  6  Or.  152;  State 
V.  Brown,  7  Or.  186;  State  v.  Lee  Yan  Yan, 
10  Or.  865;)  and  it  must  not  be  overlooked 
that  State  v.  Spencer,  supra,  was  upon  a 
charge  of  perjury.  All  the  forms  of  indict- 
ments given  in  the  appendix  referred  to  are 
very  concise  and  brief.  The  sutotance  of  the 
one  for  perjury  is  as  follows:  "On  his  ex- 
amination as  a  witness  duly  sworn  to  testify 
the  truth  in  the  trial  of  an  action  at  law.  in 

the  court  of ,  between  C.  D.,  plaintiflF, 

and  £.  F.,  defendant,  which  court  bad  au- 
thority to  administer  said  oath,  he  testified 
falsely  that,  [stating  the  facts  alleged  to  be 
false;]the  matters  so  testified  to  being  materi- 
al, and  tlie  testimony  being  willfully  false. " 
It  will  be  observed  that  this  form  does  not 
require  the  averment  used  in  common-law 
Indictments  immediately  succeeding  the  as- 
signments of  perjury,  to-wit:  "All  which 
statements  made  by  the  said  J.  S..  the  said 
J.  S.  then  and  there  well  knew  to  be  false." 
Whart.  Free.  Ind.  p.  577.  It  is  true  the  plead- 
er undertook  to  follow  the  common-law 
form,  and  probably  intended  to  use  the  exact 
phraseology  contained  in  the  precedent,  but 
by  oversight  varied  the  language  thus:  "AH 
of  which  facts  the  said  Ah  Jo  then  and  tliere 
well  knew."  This  averment,  or  any  equiv- 
alent for  it,  might  have  been  omitted  entire- 
ty, and  still  the  indictment  would  have  been 
sufficient,  under  ou  r  Code.  It  is  not  intended 
by  this  to  suggest  that  knowledge  of  the 
Otisityof  the  matters  sworn  to  is  eliminated 
from  this  crime.  If  such  knowledge  was  a 
necessary  ingredient  of  the  crime  before  the 
en.'iclment  of  the  Code,  it  is  so  still.  The 
Code  has  wrought  nu  change  in  the  substance 
of  the  crime.  It  has  only  abolished  useless 
Forms.    Under  the  Code,  this  is  not  a  matter 


of  averment,  but  one  of  proof.    The  indict- 
ment is  therefore  sufficient. 

2.  The  next  assignment  of  error  arises  on 
the  ruling  of  the  court  in  the  admissix>ii  of 
evidence.  One  W.  H.  Adams  was  called  as 
a  witness  on  behalf  of  the  state,  and  testi- 
fied, in  substance,  that  on  the  2d  day  of  De- 
cember last  be  was  driving  a  street-car  on 
Third  street;  that  his  regular  drive  was  on 
the  line  running  up  Morrison  street  to  Kintli, 
up  Ninth  to  Montgomery,  and  up  Montgom- 
ery; and  that  about  1  o'clock,  in  the  changes 
that  were  made  for  dinner,  he  drove  the  car 
out  Third  street;  and  that  the  time  of  leaving 
Garruther's  street,  in  the  upper  end  of  the 
city,  was  25  minutes  past  1,  and  that  he 
left  there  within  a  minute  or  two  of  that  time. 
That,  on  that  trip  down,  Pon  Long  got  into 
the  car  at  Carruther's  street,  with  two  other 
Chinamen,  and  rode  with  him,  on  bis  car, 
down  to  Third  and  Morrison  streets;  that  he 
arrived  at  Morrison  street  35  minutes  past  1; 
and  that  his  time  of  getting  there  did  not 
vary  more  than  two  minutes  from  that 
time.  The  district  attorney  then  asked  him 
if  he  heard  of  the  row  in  Chinatown  on  that 
trip,  to  which  question  an  exception  was 
taken,  and  he  answered  that  he  did.  The 
district  attorney  then  asked  this  witness  to 
state  where  he  was  when  he  first  heard  of  the 
row,  to  which  an  exception  was  also  taken, 
and  he  answered:  "About  Market  street." 
The  object  of  this  evidence,  manifestly,  was 
to  prove  that  Pon  Long  could  not  have  been 
present  at  the  time  Ah  Lung  was  shot;  thus 
negativing  Ah  Lee's  evidence  given  before 
the  magistrate.  If  this  evidence  was  com- 
petent," it  was  of  the  highest  importance.  It 
tended  to  prove  that  Pon  Long  could  not  have 
been  present  at  the  row,  and  therefore  did  not 
shoot  Ah  Lung.  That  was  the  very  fact  which 
the  state  was  bound  to  prove  to  secure  Ah 
Lee's  conviction.  But  it  is  objected  that  this 
report,  which  the  car-driver  heard  as  he  came 
down  the  street,  was  pot  competent,  because  it 
was  hearsay.  "  The  term  'hearsay,' "  says  Mr. 
Greenleaf,  (section  99,)  "is  used  with  refei> 
ence  to  that  which  is  written,  as  well  as  to 
that  which  is  spoken;  and,  in  its  legal  sense, 
it  denotes  that  kind  of  evidence  which  does 
not  derive  its  value  solely  from  the  credit  to 
be  given  to  the  witness  himself,  but  rests  also, 
in  part,  on  the  veracity  and  competency  of 
some  other  person. "  Nothing  can  be  plainer 
than  that  what  this  car-driver  heard  about  the 
China  row  falls  exactly  within  this  definition. 
He  hiid  no  knowledge  of  the  fact  himself. 
He  was  testifying  to  a  fact  that  some  person, 
not  a  party  to  this  action,  communicated  to 
him.  The  person  who  gave  him  that  infor- 
mation would  not  have  been  allowed  to  testify 
to  the  fact  that  he  did  communicate  it,  had 
he  been  present  in  court.  The  fact  would 
have  been  res  inter  alios  acta,  and  inadmis- 
sible for  that  reason.  How,  tlien,  can  it  be 
claimed  to  be  competent  where  the  statement 
is  removed  still  one  step  further  from  the 
person  who  first  repeated  it.  No  authority 
has  been  cited  to  support  such  a  rule  as  is 
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relied  upon  hj  the  district  attorney,  and  it  is 
t)eIieTed  that  none  exists.  Numerous  author- 
ities might  be  cited  which  lay  down  a  differ- 
ent rule.  Belverman  y.  State,  16  Tex.  130; 
Reeves  v.  State,  7  Tex.  App.  276:  Spencer  v. 
State,  31  Tex.  64;  Sneed  t.  State,  4  Tex.  App. 
514:  People  v.  Hinchman,  42  N.W.  Hep.  1006; 
Nuckolls  y.  State,  11  S.  W.  Rep.  646.  But  it 
seems  useless  to  collate  or  recite  authorities  on 
a  principle  of  law  so  purely  elementary.  The 
law  does  not  sanction  or  permit  rumors  or  re> 
ports,  however  well  authenticated,  to  be  in- 
troduced.  If  the  fact  to  which  they  relate 
become  materia),  it  may  be  proven,  not  by 
showing  that  some  person  reported  it  or  nar- 
rated it,  but  by  the  introduction  of  a  witness 
who  knows  such  fact,  and  can  testify  con- 
cerning it.  Wiiat  the  jury  might  have  done 
without  this  evidence,  it  is  not  our  province 
to  inquire.  It  is  sufficient  for  us  to  know 
that  the  evidence  was  not  competent,  and 
that  its  introduction  might  have  injured  the 
prisoner.  I  think  the  better  rule,  in  crim- 
inal cases,  is  that  where  improper  evidence  is 
admitted,  the  legal  intendment  ought  to  be 
that  it  did  injtire  the  prisoner,  unless  the 
record  itself  afflrmativelyshows  the  contrary, 
which  could  only  occur  in  rare  instances. 

3.  The  next  objection  is  tbattliere  is  a  fatal 
variance  between  the  indictment  and  the  evi- 
dence offered  by  the  state  as  to  the  time  when 
the  alleged  false  oath  was  taken,  and  the  evi- 
dence given  upon  which  the  perjury  is  as- 
signed. The  indictment  alleges  that  the  de- 
fendant was  sworn,  and  testified  in  the  police 
court,  on  the  lOtb  day  of  December,  A.  D. 
1888.  Judge  Tanner,  of  the  police  court, 
testified  tliat  the  defendant  was  swosn  as  a 
witness  before  him  on  the  14th  day  of  De- 
cember, A.  D.  1888.  The  memorandum 
made  by  Judge  Tanneb  at  the  time  of  Ah 
Lee's  evidence,  and  used  by  him,  when  on 
the  stand,  to  refresh  his  memory,  stated  that 
the  case  of  Pon  Long  was  heard  on  the  11th 
day  of  December,  1888.  E.  H.  Peery,  the 
ihort-hand  reporter  in  the  police  court,  testi- 
fied that  Ah  Lee  was  examined  as  a  witness 
in  the  police  court  on  the  12th  day  of  Decem- 
ber, 1888.  In  each  of  these  cases,  aa  soon  as 
it  appeared  from  the  evidence  that  Ah  Lee 
testified  in  the  police  court  on  a  different  day 
from  that  alleged  in  the  indictment,  counsel 
for  the  prisoner  objected  to  all  of  the  evidence 
given  by  each  of  said  witnesses,  or  that 
they  should  be  permitted  to  relate  what  took 
place  in  the  police  court  on  a  day  other  than 
that  alleged  in  the  indictment;  but  their  ob- 
jections were  overruled,  to  which  exceptions 
were  duly  taken.  The  general  rule  is  that 
the  time  of  the  commission  of  an  offense  laid 
in  an  indictment  is  not  material,  and  does 
not  confine  the  proofs  within  the  limits 
of  that  period,  and  the  indictment  will  be 
satisfied  by  proof  of  an  offense  on  any  day 
anterior  to  the  finding.  Whart.  Grim.  £v. 
§  103.  But  it  is  said  there  are  several  ex- 
ceptions to  this  rule.  Wherever  deeds,  bills 
of  exchange,  bank-notes,  or  promissory  notes, 
of  any  kind  whatever,  are  set  forth,  it  Is  es- 


sential that  the  date,  if  stated,  should  corre* 
spond  with  the  evidence.  Where,  also,  any 
time  stated  in  an  indictment  is  to  be  proved 
by  matter  of  record,  a  variance  will  be  fatal. 
Thus,  in  an  indictment  for  perjury,  the  time 
when  tl:e  crime  was  committed  must  be  truly 
stated.  Id.  §  103a.  Several  other  authori- 
ties seem  to  indicate  the  same  rule.  U.  S.  y. 
Bowman,  2  Wash.  C.  C.  328;  U.  8.  y.  Mc- 
Neal,  1  Gall.  387;  Com.  v.  Monahan,  9  Gray, 
119;  State  V.  Oppenheiraer,  41  Tex.  82;  Peo- 
ple v.  Parsons,  6  Gal.  487;  McMurry  v.  Slate, 
6  Ala.  324.  Whether  section  1274.  Hill's 
Code,  has  changed  or  abrogatfd  this  rule, 
quaret  As  to  this,  we  do  not  deem  it  abso- 
lutely necessary  to  express  an  opinion  at  this 
time.  For  the  errors  already  referred  to,  the 
judgment  oC  the  court  below  must  be  re- 
versed, and  a  new  trial  awarded. 


Todd  v.  Stewart. 


(14  Colo.  286) 


(Sujn-eme  Court  of  Colorado.  Feb.  14, 1890.) 
Election  Coktkst — Pleading. 
A  petition  In  an  election  contest  averred, 
generally,  that,  in  four  election  precincts,  cor- 
ruption, fraud,  and  intimidation  were  practiced, 
and  mentioned,  specitlcally :  Fir  ft,  the  striking 
off  of  27  or  28  names  from  the  poll-books,  thereby 
depriving  such  persons  of  the  privilege  of  voting, 
but  with  no  averment  that  the  parties  thus  pre- 
vented from  voting  would  have  cast  their  bal- 
lots for  coDtestor;  Becoiid,  the  action  of  certain 
mine  owners  and  managers,  who  endeavored  to 
turn  their  employes'  votes  against  oontestor  by 
unfair  argtiment  and  Implied  threats  of  discharge 
from  employment;  third,  the  circulation  by  con- 
testee  of  the  report  that  a  certain  Independent 
ticket,  containing  the  name  of  contestor,  was  fraud- 
ulent, whereby  numerous  persons  ware  prevented 
from  exercising  their  free  choice  The  petition 
did  not  state  the  total  number  of  votes  cast  in  the 
county  for  the  office  in  controversjr,  nor  the  total 
vote  polled  in  the  precincts  complained  of.  It  did 
not  state  the  number  of  candidates  for  said  office, 
nor  the  number  of  votes  given  for  either  candidate; 
nor  was  there  any  averment  tending  to  show  that 
the  matters  complained  of  altered  the  result  of  the 
election.  Held,  that  a  demurrer  to  the  petition 
should  be  sustained. 

Original  contest  proceeding. 

€eorge  R,  Todd,  pro  m.  Btirman  <t  Bm- 
«r$on,  John  Kinkaid,  and  S,  L,  Carpenter, 
for  contestee. 

Helm,  C.  J.  Contestorand  contestee  were 
opposing  candidates  at  the  last  general  elec- 
tion for  the  office  of  county  judge  of  Ouray 
county.  Contestee  received  the  certificate  of 
election,  and  the  present  proceeding  is  insti- 
tuted to  try  bis  right  to  the  olfice.  The  prin- 
cipal ground  of  contest  stated  by  the  petition 
is  that,  in  the  registration  of  voters  in  six 
election  precincts  of  Ouray  county,  preced- 
ing the  election  referred  to,  some  of  tlie  spe- 
cific requirements  of  the  statute  were  not 
complied  with  by  the  boards  of  registration. 
The  petition  also  avers,  generally,  that,  in 
four  of  the  six  election  precincts  mentioned, 
corruption,  fraud,  and  intimidation  wer* 
practiced.  But  the  only  specific  acts  of  cor- 
ruption, fraud,  or  intimidation  mentioned 
are :  First,  the  striking  off  of  27  or  28  namea 
from  the  poll-books,  thereby  depriving  such 
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persons  of  the  privileare  of  voting;  second, 
the  action  of  certain  mine  owners  and  mana- 
geis,  who  endeavored  to  turn  the  votes  of 
their  employes  against  contestor  by  unfair 
argnment  and  implied  threats  of  discbarge 
from  employment;  third,  the  circulation  by 
contestee  and  his  law  partner  of  the  report 
that  a  certain  independent  ticket  containing 
the  name  of  contestor  was  fraudulent,  where- 
by numerous  persons  were  prevented  from 
exercising  theilr  free  choice  for  the  oflSce  of 
county  judge.  The  foregoing  petition  is 
challenged  by  demurrer  upon  the  ground 
that  no  suflScient  cause  of  contest  is  therein 
stated,  and  also  upon  the  ground  that  the 
same  is  ambiguous,  unintelligible,  and  un- 
certain. 

A  general  averment  of  election  frauds,  or 
the  inlimidation  of  voters,  should  be  treated 
as  insufficient;  aud  the  pleading  of  proper 
ultimate  facts  should  be  required,  under  the 
rules  of  this  court,  in  election  contests,  as  in 
other  cases.  The  allegation  that  27  or  28 
names  were  stricken  from  ihe  poll-book  does 
sot  aid  contestor.  since  there  is  no  averment 
that  tiie  parties  thus  prevented  from  voting 
would  have  cast  their  ballots  for  him.  The 
alleged  reprehensible  conduct  of  mine  own- 
ers and  managers  would,  if  true,  be  a  prop- 
er subject  for  denunciation  by  good  citizens, 
and  possibly  for  legislative  action;  but  it  is 
not  within  the  realm  of  judicial  cognizance 
in  determining  election  contests.  Kor  can 
rumors  circulated  and  arguments  advanced 
against  particular  candidates  during  political 
campaigns,  however  false  or  malicious,  af- 
fect the  determination  of  such  cases. 

The  sole  remaining  ground  of  contest  rests 
upon  contestur's  assertion  that  the  speciBc 
requirements  of  the  law  in  relation  to  the 
registration  of  voters  are  conditions  prece- 
dent to  a  legal  ballot,  and  that  where  any 
of  these  requirements  are  omitted,  either 
through  ignorance,  inadvertence,  or  evil  de- 
sign, the  registration  is  void,  the  votes  cast 
are  illegal,  and  the  returns  should  not  be 
counted.  Without  passing  upon  the  correct- 
ness of  the  foregoing  propositions,  we  must 
hold  that  the  petition  is  in  this  respect,  also, 
insufficient;  for,  if  we  assume,  for  present 
purposes  only,  that  contestor's  position  Is 
sustained  by  authority,  nevertheless,  certain 
other  matters  must  be  averred  and  proved  in 
order  to  succtjssfully  contest  an  election.  If 
contestor  does  not  show  that,  by  reason  of 
the  illegal  casting  or  rejection  of  votes,  the 
result  is  different  from  what  it  would  other- 
wise hnve  been,  the  contest  proceeding  should 
not  be  entertained.  Cooley,  Const.  Lim.  (5th 
Ed.)  780;  McCrary,  Elect.  (2d  Ed.)  §  281; 
First  Parish  v.  Stearns,  21  Pick.  148;  Peo- 
ple V.  CIcott,  16  Mich.  282. 

The  petition  under  consideration  does  not 
state  the  total  number  of  votes  cast  in  the 
county  for  the  office  in  controversy  at  the 
election  mentioned,  nor  the  total  number  of 
voles  polled  in  either  or  all  of  the  six  pre- 
cincts complained  of.  It  does  not  state  the 
nnmlwr  of  candidates  in  the  field  for  said  of- 


fice, nor  the  number  of  votes  given  for  eithei 
of  the  candidates.  It  does  not  state,  or  at- 
tempt to  state,  the  numt>er  of  electors  who 
were  prevented  from  casting  their  ballots  for 
contestor  by  reason  of  fraud,  intimidation, 
or  other  misconducf.  It  does  not  even  spe- 
cifically aver  that  the  board  of  canvassers 
considered  or  counted  the  returns  from  the 
six  precincts  objected  to.  In  short,  there  is 
a  total  absence  of  averment  tending  to  show 
that  the  matters  complained  of  altered  the  re- 
sult of  the  election.  The  mere  declaration  in 
the  pleading  tliat  contestee  was  not  elected, 
and  that  contestor  is  entitled  to  the  office, 
does  not  supply  the  foregoing  omissions.  The 
demurrer  to  the  petition  is  sustained. 


(20  Nev.  443) 

Brags  «.  State.    (No.  1,314.) 
(Supreme  Court  of  Ifevada.    Feb.  25,  1890.) 
ExPENSBS  or  Elbotio^ — Indemnity  bt  Btatb. 
A  legislative  actappropriatlnfraoertain  lam 
"for  the  purpose  of  paying  the  expenses  of  the 
various  counties  in  this  state  of  the  special  eleo- 
tioQ, "  does  not  create  a  fund  applicable  to  the  pay- 
ment of  a  demand  for  publishing  proposed  amend- 
ments to  the  state  constitution,  to  be  voted  upon 
at  such  special  election. 

Appeal  from  district  court,  Ormsby  coun- 
ty; Richard  Rising,  Judge. 

Action  by  plaintiff  against  the  state  to  re- 
cover 9616  balance  alleged  to  be  due  for  pul>- 
lishing  proposed  amendments  to  the  constitu- 
tion. Judgment  for  plaintiff.  Defendant 
appeals. 

J.  D.  Torreyaon,  tor  the  State.  8.  D.  King, 
for  appellee. 

Belknap,  J.  The  law  providing  for  the 
submission  of  certain  proposed  amendments 
to  the  constitution  of  tlie  state  at  a  special 
election  upon  the  Ilth  day  of  February,  1889, 
required  the  state  board  of  examiners  to  pub- 
lish the  proposed  amendments  in  adaily  news- 
paper of  general  circulation  for  the  period  of 
two  weeks  preceding  tiie  election.  In  com- 
pliance with  this  requirement,  the  board  en- 
tered into  a  contract  witii  the  plaintiff,  by 
which  he  agreed  to  make  the  publication  in 
the  Keno  Evening  Gazette,  a  newspaper  of 
which  he  was  proprietor  and  publisher.  The 
law  regulating  rates  to  be  paid  for  official  ad- 
vertising provides  that  for  the  publication  of 
each  square  of  10  lines  there  shall  be  paid  not 
to  exceed  the  sum  of  $2.50  for  the  first  inser- 
tion, and  not  to  exceed  $1  for  each  subsequent 
insertion;  "an  insertion  being  held  to  be  one 
publication  per  week."  St.  1887.  p.  135. 
It  was  agreed  that  compensation  under  the 
contract  should  be  governed  by  the  provis- 
ions of  this  statute,  but  as  the  contract  re- 
quired a  daily  publication,  and  the  statute 
contemplated  only  one  publication  per  week, 
plaintiff  reserved  the  right  to  seek iidditional 
compensation  at  the  hands  of  the  legislature. 
This  branch  of  the  contract  is  expressed  in 
the  records  of  the  board  as  follows:  "*  ♦  • 
It  being  understood  that  Mr.  A.  C.  Bragg,  the 
proprietor  of  the  Gazette,  shall  only  hold  this 
)  board  responsible  for  such  compensation  as 
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may  be  allowed  bj  tbeni  under  the  law  of 
1887rp.  135;  he  being  requested  to  publish 
the  amendments  dally  for  two  weeks,  and  to 
look  to  the  legislature  for  any  further  com- 
pensation that  may  be  just  and  due."  Plain- 
tiff made  the  required  publication,  and  re- 
ceived in  payment  therefor  Ihc  sum  of  $252, 
which  is  the  amount  of  money  to  which  he 
was  entitled  under  the  law  of  1887.  After- 
wards he  brought  this  action,  alleging  that 
the  services  rendered  were  reasonalily  worth 
the  sum  of  $868,  and,  deducting  the  payment 
made,  a  balance  of  0616  remained  due,  for 
which  amount  he  asked  Judgment. 

In  order  to  maintain  an  action  of  this  nat- 
ure against  the  state,  an  appropriation  by 
the  legislature  for  the  payment  of  the  demand 
must  have  been  made.  Two  distinct  appro- 
priations were  made  for  the  purpose  of  meet- 
ing the  expenses  of  thespeciul  election.  The 
object  of  these  appropriations  was  to  reim- 
burse the  counties  the  expenses  of  t  he  election 
for  wliich  they  were  primarily  liable.  The 
first  act  was  approved  by  the  governor  upon 
January  23,  1889.  and  appropriated  the  sum 
of  $15,0()0  "for  the  purpose,"  as  therein  ex- 
pressed, "of  paying  the  expenses  of  the  vari- 
ous counties  in  this  slate  of  tlie  S{)ecial  elec- 
tion to  be  held  on  February  11,  1889."  St. 
1889,  p.  21.  The  second  is  entitled  "An  act 
to  provide  for  the  payment  of  the  expenses  of 
the  special  election  held  February  11,  1889, 
in  excess  of  the  aniount  heretofore  appropriat- 
ed for  that  purpose,"  and  is  complete  in  one 
section,  as  follows:  "Section  1.  The  9um  of 
$4,687.15  is  hereby  appropriated  ♦  •  * 
for  the  purpose  of  paying  any  deficiencies  that 
may  arise  on  account  of  the  in8utncieDcy  of 
the  appropriation  heretofore  made  to  provide 
for  the  payment  by  the  state  of  Nevada  of 
the  expenses  of  the  special  election  held  in 
this  state  on  February  11,  1889."  St.  1889, 
p.  94.  The  first  appropriation  was  made  be- 
fore the  election,  at  a  time  wh'-n,  from  the 
nature  of  tlie  case,  the  expenses  could  only 
be  estimated.  The  second  was  made  after 
the  election,  when  the  expenses  could  be  ap- 
proximialed.  -  Itisevidentthattbe legislature 
ascertained  after  the  election  that  the  first 
appropriation  was  inadequate,  and  a  further 
appropriation  necessary.  The  "appropriation 
heretofore  made,"  mentioned  in  the  second 
act,  refers  to  the  appropriation  of  $15,000 
"for  the  purpose  of  paying  the  expenses  of 
the  various  counties  in  this  state  of  the  special 
election."  The  second  appropriation  was 
made,  as  the  law  itself  declares,  to  meet  tlie 
deficiency  of  the  first;  and,  the  first  being  for 
the  purpose  of  paying  the  expenses  of  the 
counties,  the  second  was  for  the  same  pur- 
pose. Neither  of  these  appropriations  create 
funds  applicable  to  the  payment  of  plaintiff's 
demand,  because  it  is  in  no  sense  chargeable 
against  any  of  the  counties.  As  no  conten- 
tion is  made  that  any  other  fund  is  subject 
to  the  payment  of  the  claim  sued  upon,  it  is 
ordered  that  the  judgment  be  reversed,  and 
the  cause  remanded,  with  instructions  to  dis- 
lifls  the  action. 


(43  Kan.  399) 

Ahebigan  Cent.  Ins.  Co.  v.  Hathaway. 
(Sufrreme  Court  nf  Kansas.    March  8, 1890.) 
Insdbancb— Proof  of  Lobs — lyTERROGATORiBS. 

1.  Where  questions  of  fact  submitted  to  a  jury 
are  notfullyandsubHtautiallyaDswered,  the  court, 
on  application  of  either  party,  should  instruct  the 
jut;  to  fully  and  explicitly  answer  them. 

2.  Where  an  interrogatory  is  requested  to  be 
submitted  to  the  jury,  within  the  issues  joined  by 
the  pleadings  and  the  evidence  introduced,  asking 
for  a  more  explicit  answer  to  another  interrogatory 
submitted,  it  is  error  for  the  court  to  refuse  to  sub- 
mit it  to  the  jury. 

S.  In  an  action  against  a  fire  insurance  com- 
pany, where  it  is  provided  in  the  policy  that  in  case 
of  loss  the  insured  must  notify  tbe  company  of 
the  Ure,  aud  also  forward  to  the  home  offlL-e  of  the 
company  proofs  of  any  loss  sustained,  upon  a  trial 
to  recover  for  such  loss  the  jury  should  find,  under 
proper  questions  of  fact,  not  only  that  notice  of 
the  fire  had  been  given  the  company,  but  also 
that  proof  of  loss  had  been  either  made  or  waived. 
(SylUibiLS  by  Holt,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Sumner  county;  J.  T.  Herrick, 
Judge. 

Isaac  ff.  Reed  and  RondngUm,  Smith  <§ 
Dallas,  for  plaintiff  in  error.  Gi-orge  <fe 
King  ani  McDonald  &  Parker,  for  defendant 
iu  error. 

Holt,  C.  At  the  January  term,  1887.  of 
the  Sumner  district  couil;,  the  defendant  in 
error,  as  plaintiiT,  recovered  a  judgment  for 
$1,080.50  agriinst  the  defendant,  a  Are  insur- 
ance company  located  at  tjt.  Louis,  Mo.  The 
company  had  inaure<l  the  plaintilf  against 
loss  by  fire  on  merchandise  and  other  person- 
al property  in  his  store  at  Caldwell,  Kan.,  for 
$1,000.  The  store  and  its  contents  was 
burned  on  the  8th  day  of  Octol»er,  1885. 
This  action  was  brought  upon  the  policy  is- 
sued, alleging  compliance  with  all  its  condi- 
tions by  plaintiff.  The  answer  was  a  gen- 
eral denial.  While  there  was  quite  a  vol- 
ume of  testimony  tending  to  throw  suspicion 
upon  the  origin  and  circumstances  of  the 
fire,  and  also  that  there  was  nut  personal 
property  to  the  value  of  $1,000  consumed, 
yet  the  question  discussed  by  the  briefs  of  the 
parties  is  whether  sufficient  proof  of  loss 
had  been  given  to  the  company  as  required  by 
the  terms  of  the  policy,  or  waived  by  the  ac- 
tions and  statements  of  its  agent.  A  day 
or  two  after  the  fire  Dave  liorick,  the  gener- 
al adjuster  of  claims  for  the  company,  came 
to  Caldwell,  and  looked  over  theground  where 
the  building  had  been  located.  There  is  a 
confiict  of  testimony  concerning  what  he  did 
and  said  at  that  time;  the  plaintiff's  testi- 
mony tending  to  show  that  he  stated  that  if 
the  proofs  were  furnished  there  at  Caldwell 
he  would  come  hack  and  settle  for  the  loss. 
The  defendant  denies  that  any  such  statement 
was  made,  or  anything  that  could  be  con- 
strued into  a  waiver.  Among  the  conditions 
of  the  policy  were  that  the  insured  should 
give,  under  oatli,  a  particular  account  of  the 
loss;  what  property  was  destroyed  or  dam- 
aged; state  the  time,  origin,  and  circum- 
stances of  the  fire,  and  produce  acertiflcate, 
under  the  seal  of  a  magistrate,  notary  public* 
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or  commissioner  of  deeds  nearest  the  place  of 
fire,  and  not  concerned  in  tlie  loss  or  related 
to  the  insured,  stating  that  he  had  examined 
the  circumstanceBattendingtbe  loss,  and  be- 
lieved thai  the  insured  had,  without  fraud, 
sustained  loss  on  the  propertj  insured  to  the 
amount  sncli  officer  should  certify  to;  and  it 
was  stipulated  therein  that  the  loss  sustained 
should  be  paid  within  60  days  after  such 
proof  and  statement  had  been  received  at  the 
head  office  of  the  company  in  St.  Louis,  Mo. 
At  the  trial  the  plaintiff  offered  in  evidence 
a  copy  of  the  items  of  the  property  consumed, 
and  of  his  verification  thereto,  as  proof  of  his 
loss.  This  was  objected  to,  as  being  secondary 
evidence,  and  because  no  proper  ground  had 
been  laid  for  its  introduction.  The  plaintiff 
testified  tliat  on  the  23d  day  of  October,  1885, 
be  placed  this  statement,  a  copy  'of  which  he 
bad  in  court,  in  the  Caldwell  post-office,  direct- 
ed to  the  company  at  St.  Louis,  with  postage 
prepaid.  He  further  offered  Koriclt,  general 
adjuster  of  the  company,  as  a  witness,  wlio 
testified  that  it  had  never  been  received  at  the 
home  office  in  St.  Louis.  The  plaintiff  never 
made  a  demand  of  the  company  for  the  state- 
ment sent,  nor  a  copy  thereof. 

Besides  the  general  verdict  in  favor  of 
plaintiff,  the  jury  made  special  findings  of 
fact,  the  following  of  which  are  pertinent  to 
the  objections  made  by  the  plaintiff:  "Inter- 
rogatory 4.  Did  the  plaintiff  render  to  the  de- 
fendant a  particular  account  under'  oath  of 
the  loss  claimed  to  have  lieen  sustained?  An- 
swer. Yes.  Int.  5.  If  you  shall  answer 
question  number  four  in  the  affirmative,  was 
the  account  therein  mentioned  received  by 
the  defendant  at  its  head  otiice,  in  St.  Louis, 
Mo.?  A.  We  do  not  know."  "Int.  8.  Has 
the  defendant  waived  any  of  the  conditions 
of  said  policy  relating  to  the  proceedings  of 
the  assured  after  a  loss  thereunder?  A  Yes. 
Int.  9.  If  you  answer  question  number  eight 
in  the  affirmative,  state  each  and  every  con- 
dition that  you  may  find  has  been  so  waived. 
A.  By  the  special  agent  of  the  company,  Dave 
liorick,  being  on  the  ground  after  the  fire, 
about  October  12  or  13,  1885,  he  waived  the 
notice  required  by  policy  to  be  in  writing. 
Int.  10.  If  you  answer  question  number  eight 
in  the  affirmative,  state  when  and  by  whom 
such  waiver  was  made.  A.  Answer  in  num- 
ber nine.  Int.  11.  Have  any  of  the  condi- 
tions of  said  policy,  relatint;  to  proceedings 
by  the  assured  after  a  loss  thereunder,  been 
waived  in  this  case  by  Dave  Rorick?  A. 
Answer  in  number  nine.  Int.  12.  If  you  an- 
swer question  number  eleven  in  the  affirm- 
ative, state  specifically  each  condition  waived 
by  him.  A.  Answer  in  number  nine." 
"Int.  15.  If  you  answer  question  number 
four  in  the  affirmative,  state  particularly 
when  and  in  what  way  he  so  rendered  said 
acconnt  to  the  defendant.  A.  Evidence 
shows  that  the  plaintiff  mailed  at  Caldwell, 
Kan.,  in  the  insurance  company's  printed 
envelope,  postage  prepaid,  bill  of  items,  un- 
der oath,  required  by  policy.  Int.  16.  If  you 
answer  question  number  eleven  in  the  af- 


firmative, when  did  he  waive  the  said  condi- 
tions or  either  of  them?  A.  By  Special 
Agent  Rorick's  appearance  at  Caldwell  after 
tlie  fire.  Int.  17.  Was  the  plaintiff  induced 
to  delay  the  rendition  to  the  defendant  of  the 
particular  account  of  his  loss,  under  oath,  re- 
quired in  his  policy,  by  any  conversation  he 
had  with  Dave  Rorick?    A.  No." 

One  of  the  important  controverted  ques- 
tions of  fact  in  this  case  is  whether  proof  of 
loss  was  received  at  the  office  of  the  defend- 
ant at  St.  Louis.  Tiie  'plaintiff,  in  introduc- 
ing a  copy  of  that  proof,  acted  upon  the  the- 
ory and  upon  the  testimony  of  Rorick  that  it 
had  "never  been  received  there.  Such  evi- 
dence alone  permitted  a  copy  to  be  introduced 
in  evidence,  yet  when  he  obtained  a  judg- 
ment against  the  company  it  must  have  been 
because  a  sufficient  notice  had  been  received 
at  the  office  at  St.  Louis,  or  because  there 
had  been  a  waiver  on  the  part  of  their  ad- 
juster, Mr.  Rorick.  If  the  notice  had  been 
received  at  St.  Louis  properly,  then  the  in- 
troduction of  the  copy  of  the  statement  and 
proof  of  loss  was  error.  On  the  other  hand, 
if  it  had  not  been  received,  then  the  only  evi- 
dence to  sustain  the  judgment  would  be  that 
showing  a  waiver  by  the  defendant.  We 
therefore  shall  confine  the  discussion  of  this 
case  solely  to  the  question  of  waiver,  and  the 
instructions  of  the  court  seem  to  indicate  that 
that  was  the  controverted  question  largely  iu 
its  mind  during  the  trial.  There  was  evi- 
dence sufficient,  if  uncontradicted,  to  liave 
upheld  the  verdict  in  favor  of  plaintiff  on 
that  ground;  and  it  was  upon  that  theory, 
and  that  alone,  that  the  defendant's  demurrer 
to  the  evidence  was  properly  overruled. 

By  examination  of  findings  9,  10,  11,  and 
12,  we  learn  that  defendant  company,  by  its 
agent  liorick,  waived  the  notice  required  by 
the  policy  to  be  in  writing,  by  being  on  the 
ground  four  or  five  days  after  the  fire.  There 
can  be  no  question  but  what  the  notice  of  the 
fire  was  waived  by  the  appearance  of  the  ad- 
juster of  the  company,  but  there  is  no  certain 
or  definite  finding  that  the  proofs  of  loss  and 
certificates  were  waived  by  the  company. 
Interrogatory  9  was  not  fully  answered.  It 
was  sought  to  be  made  more  definite  by  in- 
terrogatories 11  and  12,  but  in  the  answer 
the  jury  simply  referred  back  to  the  answer 
they  made  to  interrogatory  9.  The  defend- 
ant asked  that  interrogatory  No.  19  be  sub- 
mitted to  the  jury:  "Int.  19.  If  you  answer 
No.  11  in  the  affirmative,  state  fully  by  what 
acts  or  representations,  or  in  what  manner, 
he  waived  the  said  conditions,  or  either  of 
them."  The  court  refused  to  submit  it.  It 
should  have  been  submitted.  It  was  within 
the  issues  and  the  evidence  adduced.  It 
might  have  made  certain  what  conditions  had 
been  waived.  Being  within  the  issues  of  the 
case  and  the  evidence  submitted,  it  was  error 
to  refuse  to  submit  it.  This  error  is  more 
manifest  when  we  recall,  also,  that  the  court 
refused,  on  motion  of  defendant,  to  compel 
the  jury  to  more  definitely  answer  interrog- 
atories 9  and  12.    We  recommend  that  the 
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judgment  be  reversed,  and  the  cause  remand-  { 
ed  for  a  new  trial.  i 

I 

Per  Curiam.    It  is  so  ordered ;  all  the  jus-  i 

tices  concurring. 


m   Kan.  375,   387) 

Missouri  Pao.  By.  Co.  e.  Sharitt. 
(Supreme  Court  of  Kansat.    Nov.  9, 1889.) 

Oabnisembnt— Debt  Due  and  Kxemft  in  Ak- 
OTBEB.  State. 
Where  an  employe  and  resident  of  this  state 
performs  labor  in  this  state  for  a  railway  company, 
a  corporation  of  another  state,  but  also  doin^  busi- 
ness in  this  state,  and  the  wages  of  such  employe 
are  exempt  in  this  as  well  as  in  the  other  state, 
held,  in  an  action  by  the  employe  to  recover  such 
wages  in  this  state,  the  fact  that  the  corporation 
has  been  garniahed  in  such  other  state  by  a  cred- 
itor of  such  employe  before  the  bringing  of  this 
action  in  this  state,  and  service  of  summons  ob- 
tained upon  tbe  employe  only  by  publication,  is  no 
defense  to  such  action. 
(SyUalnu  by  ClogsUm,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Franklin  county;  A.  W.  Benson, 
Judge. 

Sharitt,  plaintiff  below,  commenced  this 
action  on  the  27th  day  of  July,  1887,  against 
the  plaintiff  in  error,  the  Missouri  PaciSc 
Railway  Company,  to  recover  wages  due  him. 
The  action  was  brought  before  a  justice  of 
the  peace  in  Franklin  county,  and  judgment 
Wits  rendered  against  the  defendant.  An  ap- 
peal was  taken  to  the  district  court  of  Frank- 
lin county,  and  trial  was  had  by  the  court, 
and  the  court  made  findings  of  fact  and  con- 
clusions of  law  which  are  as  follows:  "(1) 
Plaintiff  was  In  the  employ  of  the  defendant 
at  Council  Grove,  Kan.,  during  the  month  of 
June,  1887,  performinf^  manual  labor  in  and 
about  coupling  cars  and  making  up  trains,  and 
the  like,  and  was  styled  a  '  yard-master.'  (2) 
As  such  laborer,  he  earned,  and  became  and 
was  entitled  to  receive  from  the  defendant  for 
such  month's  services,  tbe  sum  of  879,  $75 
of  which  sum  has  not  been  paid.  (3)  That 
plaintiff  is  a  citizen,  resident,  and  household- 
er of  tlie  state,  and  has  been  for  more  than  two 
years  last  past.  During  said  month  of  June, 
1887,  and  ever  since,  tlie  plaintiff  had  a  fam- 
ily, to-wit,  a  wife  and  three  children,  sup- 
ported by  his  labor,  and  his  said  earnings 
were  necessary  for  the  support-  of  said  fam- 
ily. (4)  While  the  action  was  pending  be- 
fore tiie  justice,  it  appeared  that  certain  gar- 
nishee proceedings  were  pending  in  Morris 
county,  Kan.,  whereby  it  was  sought  to  sub- 
ject said  wages  to  the  claim  of  a  certain  party 
there:  and  it  was  then  agreed  between  the  at- 
torneys for  the  respective  parties  in  this  case 
that  the  suit  here  should  be  continued  ten 
days,  and  that  if,  in  the  mean  time,  said  gar- 
nishee proceedings  were  dismissed,  the  de- 
fendant would  pay  plaintiff's  claim,  or  sub- 
mit to  judgment  thereon,  if  plaintiff  would 
pay  costs.  Accordingly,  at  the  expiration  of 
said  ten  days,  said' proceedings  having  been 
dismissed,  the  justice  entered  judgment  ac- 
cordingly. On  the  13th  day  of  July,  1887. 
at  St.  Louis,  Mo.,  the  defendant  company 


was  garnished  by  and  before  a  justice  of  the 
peace  of  that  state  at  the  suit  of  W.  P.  Stew- 
art, a  resident  of  Missouri,  against  said  J. 
W.  Sharitt.  and  ordered  to  answer  therein, 
in  which  it  did  on  July  28.  1887:  and  the 
company  was,  on  September  2.-),  1887,  or- 
dered to  pay  into  that  court  the  amount  so 
due  the  plaintiff.  The  plaintiff,  Sharitt,  de- 
fendant in  that  suit,  was  not  served  in  said 
action  otherwise  than  by  publication.  From 
the  order  so  requiring  said  company  to  pay  said 
moneys  the  said  company  appealed  to  the  cii^ 
cult  court  of  St.  liouis  county.  Mo.,  which 
said  action  is  now  pending  and  undeter- 
mined. Neither  party  oi- their  attorneys  had 
notice  or  knowledge  of  these  proceedings  in 
St.  Louis  when  the  agreement  referred  to  in 
the  fourth  finding  was  made.  I  conclude,  as 
matter  of  law,  that  said  personal  earnings 
were  and  are  exempt  from  the  payment  of 
plaintiff's  debts,  and  that  he  is  entitled  to  re- 
cover the  same  in  this  action;  and  judg- 
ment will  be  rendered  accordingly. "  Judg- 
ment thereon  was  rendered  for  the  plaintiff. 
Defendant  now  brings  the  case  here. 

B.  P.  Waggener  and  John  W.  Dfford,  for 
plaintiff  in  error.  B.  Harpole,  for  defend- 
ant  in  error. 

Clogston,  C.  It  is  not  contended  that 
the  clnim  sued  on  is  not  exempt  under  the 
exeniption  laws  of  this  state,  but  it  is  con- 
tended that,  because  the  garnishment  pro- 
ceedings were  commenced  In  Missouri,  and 
the  court  of  that  state  obtained  jurisdiction 
of  the  subject-matter  before  this  suit  was 
brought  in  Kansas,  for  that  reason  the  de- 
fendant company  became  liable  under  their 
answer  in  Missouri  under  said  proceedings, 
and  should  not  again  be  held  liable  in  this 
state  in  this  action.  The  plaintiff  in  error 
recognizes  the  rule  laid  down  by  this  court, 
that,  if  the  garnishment  proceedings  had  been 
commenced  in  this  state,  no  question  could 
have  been  raised,  and  also  recognizes  the  rule 
adopted  in  this  state,  that  the  garnishee  has 
the  same  right  in  his  answer  to  raise  all  the 
questions  that  the  debtor  himself  might  raise, 
and  plead  the  exemption  law  as  completely  as 
the  debtor  might  plead  it;  but  plaintiff  in  er- 
ror says  no  such  rule  exists  In  Missouri:  that, 
under  the  decisions  of  that  state,  it  is  pre- 
cluded from  asserting  this  riglit,  and  there- 
fore, if  it  is  compelled  to  pay  this  judgment, 
it  will  again  have  to  pay  the  claim  under  its 
answer  in  Missouri.  This  seems  to  present 
a  hardship;  but,  as  the  claim  is  exempt  ur- 
der  the  laws  of  this  state,  and  presumably  ex- 
empt under  the  laws  of  Missouri, — for  it  is 
presumed,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  laws  of  Missouri  are 
the  same  as  the  statute  of  this  state;  and. 
therefore,  if  this  claim  Is  exempt  under  both 
the  laws  of  Missouri  and  of  Kansas,  it  would 
be  unjust  to  the  defendant  in  error  if,  by  rea- 
son of  some  construction  of  the  statute  of 
Missouri,  he  should  be  prevented  from  secur- 
ing the  benefit  of  the  exemption.  It  has  been 
held  in  this  state  that  the  garnisliee  may 
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plead  the  exemption  laws,  and  be  protected 
thereby  as  completely  as  the  debtor  would 
be.  See  Mull  v.  Jones,  33  Kan.  112,  5  Fac. 
Kep.  388.  This  seems  to  be  the  well-recog- 
nized doctrine  elsewhere;  and,  while  there  is 
some  conflict  i^  tlie  authorities  on  this  sub- 
ject, the  great  weight  of  authority  is  with 
our  court.  We  see  no  reason  why  an  excep- 
tion should  be  made  in  this  case  to  a  rule  so 
well  established.  Under  the  rule  laid  down 
in  Railway  Co.  v.  Maltby,  34  Kan.  131,  8 
Pac.  Rep.  235,  and  Railroad  Co.  v.  Gough, 
35  Kan.  1,  10  Pac.  Rep.  89,  this  judgment 
must  be  alfirined.  See.  also,  Drake  v.  Rail- 
way Co.,  37  N.  W.  Rep.  70.  Under  those 
decisions,  this  chiim  would  be  exempt  to  the 
plaintiff  below  had  he  resided  either  in  the 
state  of  Missouri,  or,  as  he  does,  in  Kansas; 
and  such  exemption  ought  to  be  a  good  de- 
fense for  the  defendant  company  In  Missouri. 
It  is  therefore  recommended  that  the  judg- 
ment of  the  court  below  be  affirmed. 

Per  Curiam.    It  is  so  ordered.    Hortok. 
G.  J.,  and  Johnston,  J.,  concur. 

Valentine,  J.  I  concur  in  the  decision 
of  this  case  for  the  reason  thai  I  believe  it  is 
sustained  by  reason  and  the  weight  of  au- 
thority. It  seems  to  be  generally  held  that 
the  laws  of  any  country  where  a  debt  is  cre- 
ated enter  into  the  contract  upon  which  the 
debt  is  founded,  so  far  as  they  are  applicable 
and  material,  and  form  a  part  thereof. 
Greer  v.  McCarter,  5  Kan.  18, 22;  Deering  v. 
Boyle,  8  Kan.  532  et  seq.,  and  cases  there 
cited.  Also,  in  the  absence  of  anything  to 
the  contrary,  it  will  be  presumed  by  the 
courts  t'hat  the  laws  of  all  the  other  states 
are  similar  to  their  own.  Furrow  v.  Chapin, 
13  Kan.  107;  Dodge  t.  Coffin,  15  Kan.  285 
et  seq.,  and  cases  there  cited;  Railway 
Co.  T.  Gutter,  16  Kan.  5i>8;  Baughman  t. 
Baughman,  29  Kan.  284.  And,  when  tlie 
iiitua  of  a  debt  is  changed  from  the  state  or 
jurisdiction  in  which  the  debt  was  created  to 
some  other  state  or  jurisdiction,  all  its  inci- 
dents and  conditions  materially  affecting  it 
will  be  transferred  with  it,  and  its  interpre- 
tation, scope,  and  validity  will  be  governed 
by  tbe  lex  loci  contractus.  For  instance,  if 
the  debt  is  exempt  from  judicial  process  in 
the  state  where  it  is  created,  the  exemption 
will  follow  the  debt,  as  an  incident  thereto, 
into  any  other  state  or  jurisdiction  into 
which  the  debt  may  be  supposed  to  be  car- 
ried. Dralce  v.  Railway  Co.,  69  Mich.  168, 
37  N.  W.  Rep.  70;  Wrlglit  v.  Railroad  Co., 
19  Neb.  175,  27  N.  W.  Rep.  90;  Baylies  v. 
Houghton,  15  Yt.  626;  Pierce  v.  Railway 
Co.,  36  Wis.  283.  And  see,  especially,  the 
opinion  in  tbe  case  of  Railway  Co.  v. 
Maltby,  34  Kan.  125,  128,  8  Pac.  Rep. 
235  et  seq.  In  the  language  of  the  Micli- 
igan  case  above  cited,  the  exemption  of 
the  debt  from  judicial  process  "beisomes  a 
vested  right  in  rem,  which  follows  the  debt 
into  any  jurisdiction  where  the  debt  may  be 
considered  as  going."    Also,  the  situs  of  a 


debt  is  either  with  the  owner  thereof  or  at 
his  domicile,  or  where  the  debt  is  to  be  paid; 
and  it  cannot  be  subjected  to  a  proceeding  in 
garnishment  anywhere  else.  See  the  numer- 
ous authorities  hereafter  cited,  commencing 
with  the  case  of  Railroad  Co.  v.  Dooley,  78 
Ala.  524.  I  shall  now  proceed  to  consider 
this  case  with  reference  to  its  facts. 

Tbe  Missouri  Paciflc  Railway  Company,  a 
Missouri  corporation  doing  business  in  Mis- 
souri and  Kansas  and  other  states,  and 
operating  over  2,000  miles  of  railway  in 
Kansas,  owes'  a  debt,  not  evidenced  by  any 
instrument  in  writing,  to  J.  W.  Sharitt,  a 
resident  of  Kansas,  for  wages  earned  by  him 
as  .yard-master  for  the  railway  company  at 
Coimcil  Grove,  Kan.,  and  presumably  pay- 
able at  that  place,  which  wages  are,  unJer 
the  laws  of  Kansas,  and  presumably  under 
the  laws  of  Missoun,  as  nothing  appeal's  to 
the  contrary,  exempt  from  execution,  at- 
tachment, garnishment,  and  other  process. 
W.  P.  Stewart,  a  resident  of  Missouri,  who 
puts  forth  the  claim',  that  Sharitt  owes  him, 
instituted  a  garnishment  proceeding  before  a 
justice  of  the  peace  of  that  state  against  the 
railway  company  to  procure  the  payment  to 
him  of  the  debt  which  the  railway  company 
owes  to  Sharitt.  Such  proceeding  is  now 
pending  in  the  circuit  court  of  St.  Ix>uls,  Mo. 
No  service  of  summons  was  ever  made  upon 
Sharitt  in  that  case  except  by  publication. 
The  question  now  arises,  and  it  is  the  prin- 
cipal question  involved  in  this  case,  whether 
Sharitt  is  bound  by  such  garnishment  pro- 
ceedings or  not.  Now,  unless  tbe  Missouri 
court  has  jurisdiction  of  Sharitt,  or  of  some- 
thing belonging  to  him,  of  course,  the  pro- 
ceeding is  void  as  to  him;  and,  as  no  personal 
service  or  summons  was  ever  made  upon 
biro,  it  will  be  admitted  that  the  proceeding 
is  without  jurisdiction  and  void  as  to  him 
personally.  But  the  further  question  re- 
mains, is  the  proceeding  without  jurisdiction 
and  void  as  to  any  property  belonging  to 
Sharitt?  Or,  in  other  words,  has  the  Mis- 
souri court  any  jurisdiction,  as  against 
Sharitt,  over  the  debt  which  the  railway 
company  owes  to  Sharitt?  Sharitt  is  not  a 
resident  of  Missouri,  nor  is  he  in  that  state; 
but,  on  the  contrary,  he  is  a  resident  of 
Kansas,  and  in  Kansas,  and  he  has  never 
been  served  personally  with  any  summons  in 
the  garnishment  proceeding.  The  debt  is 
not  evidenced  by  any  written  instrument; 
but,  if  it  were,  the  instrument  would  pre- 
sumably be  in  Kansas,  and  in  the  hands  of 
Sharitt  It  is  not  payable  in  Missouri,  but, 
on  the  contrary,  it  is  presumably  payable  in 
Kansas,  where  it  was  created,  and  where 
Sharitt  resides;  and  in  Kansas,  and  pre- 
sumably in  Missouri,  it  is  exempt  from  all 
judicial  process.  It  is  not  claimed  that  the 
railway  company  has  ever  set  apart  any 
fund,  either  in  Missouri  or  in  Kansas  or  else- 
where, for  the  purpose  of  paying  this  partic- 
ular debt.  Hence  there  is  no  speciBc  fund 
connected  with  this  debt,  nor  any  tangible 
tiling  to  which   any  jurisdiction  could  at- 
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tach.  Bnt,  If  it  should  be  snpposed  that  any 
particnlar  fund  had  been  set  apart  to  pay  this 
debt,  then  it  ahotild  be  supposed  that  it  was 
BO  set  apart  ia  Kansas,  as  the  debt  was  cre- 
ated in  Kansas,  is  already  doe  in  Kansas, 
and  is  payable  in  Kansas;  and  probably  the 
railway  company  could  not  set  apart  a  fund 
in  Missouri  so  as  to  defeat  Sharitt's  claim  in 
Kansas.  The  debt  is  really  and  in  fact  a 
mere  chose  in  action,  resting  wholly  in 
parol,  and  is  of  such  an  intangible  character 
that  it  could  not  be  actually  seized  by  any 
kind  of  process.  And  it  can  hardly  be  said 
to  have  any  actual  situs  anywhere;  but,  it 
it  should  be  considered  as  having  any  actual 
HttiH  anywhere,  then  its  more  natural  situs 
is  where  it  is  to  be  paid, — in  Kansas,  and  to 
Sharitt.  It  is  seldom,  and  perhaps  never, 
held  that  the  property  in  a  debt,  a  mere  chose 
in  action,  can  be  carried  around  with  the 
debtor  wherever  he  may  go,  and  exist  where- 
ever  b4  may  be.  Drake,  Attacbm.  §§  474, 
481;  Wade,  Attachm.  §  344;  Wheat  v.  Rail- 
road Co.,  4  Kan.  870.  But,  on  the  contrary, 
the  situs  of  a  debt  is  generally  held  to  be 
with  the  creditor,  or  at  his  domicile,  or  at 
the  place  where  it  is  made  payable.  It  is  the 
creditor  that  owns  the  debt,  and  not  the 
debtor;  and  the  situs  of  the  debt  must  be 
considered  as  being  either  with  the  owner  or 
at  his  domicile,  or  where  it  is  to  be  paid. 
Indeed,  the  more  natural  siUis  of  any  con- 
tract, whether  a  debt  or  not,  would  seem  to 
be  where  it  is  to  be  performed.  Even  tan- 
gible property  is  not  subject  to  garnishment 
proceedings  in  a  state  or  ,  Jurisdiction  in 
which  the  property  is  not  situated.  See  the 
above  authorities,  and  also  Bates  v.  Railway 
Co.,  60  Wis.  296,  304, 305, 19  N.  W.  Rep.  72. 
See,  also,  Sutherland  v.  Banlc,  78  Ky.  250. 
Now,  under  the  facts  of  this  case,  we  do  not 
think  that  the  Missouri  court  has  any  juris- 
diction either  of  Sharitt,  or  of  anything  be- 
longing or  appertaining  to  him ;  and  hence 
the  garnishment  proceeding  is  void  as  to 
him.  We  think  the  weight  of  authority  sus- 
tains this  view  of  the  case.  See  the  author- 
ities already  cited,  and  also  the  following: 
Railroad  Co.  v.  Dooley,  78  Ala.  524;  liOve- 
joy  V.  Albee,  33  Me.  414;  Lawrence  v.  Smith, 
45  N.  H.  633;  Miller  v.  Hoop,  2  Cranch,  C.  C. 
622;  Hamilton  v.  Rogers,  67  Mich.135, 34  N. 
W.  Rep.  278;  Drake  v.  Railway  Co.,  69  Mich. 
168,  37  N.  W.  iiep.  70;  Baylies  v.  Houghton, 
16  Vt.  626;  Towie  r.  Wilder,  57  Vt.  622; 
Wright  V.  Railroad  Co.,  19  Neb.  175,  27  N. 
W.  Rep.  90;  Pierce  v.  Railway  Co.,  86  Wis. 
283;  Tingley  v.  Bateman,  10  Mass.  343; 
Nye  V.  Liscombe,  21  Pick.  263;  Sawyer  v, 
Thompson,  4  Fost.  (N.  H.)  510;  Railro.td 
Co.  V.  Thornton,  60  Ga.  300;  Green  v. 
Bank,  25  Conn.  452;  Cronin  v.  Foster,  13  R.  I. 
196;  Bates  v.  Railroad  Co.,  4  Abb.  Pr.  72; 
Willet  V.  Insurance  Co.,  10  Abb.  Pr.  193; 
Noble  V.  Oil  Co.,  79  Pa.  St.  354;  Myer  v.  In- 
surance Co.,40  Md.  595;  Williams  v.  Ingersoli, 
89  N.  Y.  508,  623;  Bank  v.  Wickham.  23  Mo. 
App.  663;  Fielder  v.  Jessup,  24  Mo.  App.  91; 
Keating  V.  Refrigerator  Co.,  32  Mo.  App.  293; 
Todd  V.  Railway  Co..S3  Mo.  App.  1 10;  Wheat  r. 


Railroad  Co.,  4  Kan.  370.  As  before  stated,  it 
is  not  the  debtor  who  can  carry  or  transfer  or 
transport  the  property  in  a  debt  from  one 
state  or  jurisdiction  into  another.  The  situs 
of  the  property  in  a  debt  can  be  changed 
only  by  the  change  of  locatiop  of  the  creditor 
who  is  the  owner  thereof,  or  with  his  con- 
sent. 

It  will  be  seen  from  what  has  been  said 
that  my  concurrence  In  the  decision  in  tliis 
case  is  founded  almost  wholly  upon  the  theo- 
ry that  the  Missouri  court  has  no  jurisdiction 
of  Sharitt,  or  of  anything  belonging  or  ap- 
pertaining to  him,  and  therefore  that  thera 
can  be  no  such  thing  as  a  lis  pendens  by 
virtue  of  the  Missouri  proceeding,  with  re- 
gard to  the  subject-matter  of  this  action, 
which  is  the  debt,  and  nothing  in  the  Mis- 
souri proceeding  that  can  be  considered  aa 
valid  or  binding  as  against  Sharitt.  And  all 
my  argument  is  also  based  upon  the  theory 
that  the  court  first  obtaining  jurisdiction  of 
the  subject-matter  of  an  action  has  the  supe- 
rior right  to  exercise  jurisdiction  over  such 
subject-matter.  But,  not  wishing  to  be  mis 
understood  in  this  case,  I  will  be  a  little  mor* 
explicit  as  to  some  matters.  I  think  that  the 
Missouri  court  has  jurisdiction  of  Stewart, 
the  plaintiff  in  the  Missouri  action,  and  of 
the  railway  company,  tlie  garnishee;  and  tliat 
any  judgment  or  order  which  might  be  ren- 
dered or  made  by  the  Missouri  court  as 
against  Stewart  or  the  railway  company 
would  be  valid  and  binding  as  against  them. 
And  if  Stewart,  the  plaintiff  in  that  action, 
had  obtained  personal  service  of  summons  in 
Missouri  upon  Sharitt,  then  any  judgment 
or  order  which  might  be  rendered  or  made 
by  the  Missouri  court  as  against  Sharitt,  or 
against  the  garnishee,  would  also  be  valid 
and  binding  as  to  Sharitt.  And,  even  with- 
out personal  service  of  summons  upon  Sharitt, 
if  he  had  any  tangible  property  in  Missouri 
which  the  Missouri  court  could  seize,  even 
money  in  the  hands  of  some  other  person,  any 
judgment  or  order  of  such  court  which  might 
be  made  or  rendered  after  the  seizure  of  such 
property  would  be  valid  as  against  Sharitt. 
And,  further,  if  it  could  be  considered  that 
the  debt  owing  by  the  railway  company  to 
Sharitt  had  a  situs  in  Missouri,  then  any 
judgment  or  order  made  or  rendered  by  such 
court  respecting  such  debt  would  be  valid; 
and,  if  Sharitt  were  a  resident  of  Missouri, 
or  was  even  temporarily  there,  at  the  time  of 
the  attempted  seizure  of  the  debt,  or  if  the 
debt  was  made  payable  in  Missouri,  it  might 
perhaps  be  considered  that  the  debt  liad  such 
a  situs  in  Missouri  that  it  might  be  subject 
to  the  order  or  judgment  of  the  Missouri 
court.  Butnoneof  these  things  exist  in  this 
case;  and  hence,  in  my  opinion,  ti>e  Missouri 
court  has  no  jurisdiction  of  Sharitt,  or  of 
an}' tiling  appertainingurbeloneing  to  Sharitt. 
Of  course,  the  laws  of  a  state  can  have  no 
extraterritorial  force;  and,  theret'ore,  if  ex- 
empt tangible  property,  such  aa  could  Im 
seized  by  process,  were  carried  into  another 
state  or  jurisdiction,  such  property  might 
cease  to  be  exempt,  and  might  be  seized  and 
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held  in  attachment  or  garnishment  proceed- 
ings for  the  payment  of  debts,  but  debts  ex- 
isting In  Kansas  are  not  at  the  same  time 
that  kind  of  property  in  Missouri.  Wliether 
what  we  have  just  said  witli  respect  to  tangi- 
ble property  would  apply  to  debts  created  un- 
der contracts  made  under  laws  exempting 
sach  debts  from  all  judicial  process,  it  is  nut 
necessary,  in  tliis  case,  to  express  any  opin- 
ion. But,  generally,  contracts  with  respect 
to  everything  of  substance  inhering  in  them — 
and  the  laws  of  the  country  where  the  con- 
tracts are  made,  so  far  as  such  laws  affect  the 
contracts,  are  generally  considered  as  inlier- 
ing  in  the  contracts — are  governed  and  de- 
termined by  the  lex  loci  contractus,  in  what- 
ever jurisdiction  the  construction  or  charac- 
ter of  such  contracts  comes  into  considera- 
tion. Several  cases  are  referred  to  as  enunci- 
ating doctrines  adverse  to  the  views  herein 
expressed,  to-wit:  Furguson  v.  Bank,  25 
Kan.  338;  Railroad  Co.  v.  Thompson,  31  Kan. 
180,  1  Pac.  Rep.  622;  Zimmerman  v.  Frmke, 
84  Kan.  650,  9  Pac.  Rep.  747 ;  Stark  v.  Bare, 
89  Kan.  100,  17  Pac.  Rep.  826;  Baniels  v. 
Clark,  88  Iowa,  556;  Moore  v.  Railroad  Co., 
43  Iowa,  385;  Leiber  v.  Railway  Co.,  49 
Iowa,  688;  Mooney  v.  Railway  Co.,  60  Iowa, 
346,  14  N.  W.  Rep.  343;  Green  v.  Van  Bus- 
klrk,  7  Wall.  189;  Connor  v.  Insurance  Co., 
28  Fed.  Eep.  549:  Morgan  v.  Neville,  74 
Pa.  St.  58;  Osborne  v.  Scliutt,  67  Mo.  712; 
Blake  v.  Williams,  6  Pick.  285;  Sturtevant 
y.  Robinson,  18  Pick.  175;  Railroad  Co. 
T.  May,  25  Ohio  St.  847;  Snook  v.  Snetzer, 
Id.  516;  Railroad  Co.  v.  Kennedy.  83  Ala. 
462,  3  South.  Rep.  852.  Scarcely  any  of  the 
above  cases  have  any  application  to  the  ques- 
tion whether  a  court  of  one  state,  by  virtue 
of  a  garnishment  proceeding  against  a  resi- 
dent garnishee,  but  against  a  non-resident 
and  absent  defendant,  residing  in  another 
state,  and  owning  a  debt  created  and  payable 
to  bim  in  his  own  state,  and  by  virtue  of  a 
service  of  summons  upon  the  defendant  only 
by  publication,  could  obtain  sufficient  juris- 
diction over  the  non-resident  and  absent  de- 
fendant, or  over  the  debt  created  and  payable 
to  him  in  the  state  of  his  residence,  that  such 
court  could  render  a  judgment  or  make  an 
order  against  the  garnishee  that  would  be 
valid  and  binding  as  against  the  defendant. 
The  case  of  Railroad  Co.  v.  Thompson,  31 
Kan.  180,  1  Pac.  Rep.  622,  Is  relied  upon 
principally  among  the  Kansas  cases;  but  no 
such  question  wiis  presented  or  decided  in 
that  case.  In  the  opinion  in  that  case,  it  is 
said,  among  other  things:  "Again,  no  ques- 
tion arises  here  as  to  the  effect  of  a  judgment 
against  the  garnishee  in  the  courts  of  this 
state,  as  against  proceedings  to  collect  the 
debt  in  the  state  of  Nebraska,  where  the  debt 
was  created.  As  to  that  question,  the  cases 
of  Pierce  v.  Railroad  Co.,  [36  Wis.  283,]  and 
Moore  v.  Railroad  Co.,  [^  Iowa,  385,]  supra, 
aeem  to  be  divergent.  As  to  which  states  the 
law  correctly,  we  need  not  now  inquire.  The 
question  in  this  c&se  is  not  what  is  the  effect 
of  a  judgment  against  a  garnishee,  but  what 
ought  to  be  such  judgment."  31  Kan.  194, 1 
T.28r.no.9— 2» 


Pac.  Rep.  622.  In  the  leading  Iowa  case  of 
Moore  v.  Railroad  Co.,  43  Iowa,  385,  jurisdic- 
tion was  conceded.  See  opinion,  p.  387.  This 
was  also  the  case  in  the  Ciise  of  Railroad  Co. 
V.  May.  25  Ohio  St.  347.  In  that  case,  juris- 
diction was  admitted  by  the  pleadings.  In 
the  case  of  Blake  v.  Williams.  6  Pick.  285, 
the  question  was  not  one  of  jurisdiction,  but 
one  of  assignment.  Besides,  the  ijctual  iitu$ 
of  the  debt  in  that  case  was,  in  all  probabili- 
ty, just  where  the  proceedings  were  oom» 
menced.  The  debt  was  probably  payable 
there.  The  case  of  Green  v.  Van  Buskirk,  7 
Wall.  139,  has  no  application  to  this  case. 
No  debt  was  attempteii  to  be  taken  in  attach- 
ment or  garnishment  in  that  case.  The  case 
of  Connor  v.  Insurance  Co.,  28  Fed.  Rep.  549, 
has  perhaps  some  application  to  this  case, 
though  it  certainly  does  not  furnish  much 
authority  against  the  views  herein  expressed. 
It  also  criticises  unfavorably  the  decision 
made  by  this  court  in  the  case  of  Railroad  Co. 
v.  Thompson,  31  Kan.  180,  1  Pac.  Rep.  622. 
The  case  of  Morgan  v.  Neville.  74  Pa.  St  52, 
is  probably  applicable.  And  yet  the  owner 
of  the  debt  in  that  case  was  served  personally 
with  notice  the  next  morning  after  the  gar- 
nishment proceeding  was  instituted.  This 
service  of  notice,  however,  was  probably,  for 
reasons  not  necessary  to  mention,  not  suffi- 
cient to  give  the  foreign  court  jurisdiction. 
In  the  case  of  Railroad  Co.  v.  Kennedy.  83 
Ala.  462,  8  South,  liep.  852,  the  owner  of  the 
debt  was  served  personally  with  summons 
in  the  foreign  jurisdiction.  It  is  unnecessary 
to  mention  more  particularly  the  other  cases 
cited  for  the  railway  company. 

The  principal  argument  urged  against  hold- 
ing that  the  railroad  company  is  liable  in  the 
present  case  is  that  by  such  hoIding,.and  by 
the  possible  judgment  of  the  Missouri  court, 
the  company  might  be  required  to  pay  the 
debt  twice.  This  would  certainly  bA  wrong, 
but  wherein  would  the  wrong  consist?  If 
this  court  is  right,  should  It  refrain  from  do- 
ing its  duty  because  of  some  possible  wrong 
somewhere  else?  Should  this  court  violate 
its  own  laws  because  some  foreign  court  may 
ignore  them?  Besides,  is  the  railroad  com- 
pany the  only  |>arty  entitled  to  sympathy?  Is 
not  the  owner  of  the  debt,  with  his  family, 
also  entitled  to  some  consideration  ?  The  debt 
is  his  personal  earnings,  for  his  own  personal 
services  for  less  than  three  months — indeed, 
for  less  than  one  month — next  preceding  the 
issuing  of  the  garnishment  process,  and  is 
necessary  for  the  support  of  his  family,  and, 
by  the  laws  of  his  own  state,  is  exempt  from 
the  payment  of  his  debts,  and  from  all  judicial 
process.  Now,  notwithstanding  the  fact  that 
tins  fund  is  set  apart  by  the  laws  of  the  state 
for  the  support  of  himself  and  family,  and  is 
necessary  for  their  support,  may  it  be  taken 
away  from  them  by  a  foreign  jurisdiction  four 
or  Sve  hundred  miles  away, — and  it  might  be 
thousands  of  miles  away, — and,  possibly,  up- 
on some  false  or  trumped-up  charge,  without 
any  personal  service  of  summons  upon  him? 
Is  he  not  entitled  to  have  his  day  in  court, 
and  in  a  court  that  has  first  rightfully  ob- 
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tained  jurisdiction  of  him  personally,  or  of  bis 
debt?  If  it  be  said  that  tlie  garnishee  should 
serve  notice  upon  him,  then  what  is  such  no- 
tice for?  Is  such  notice  necessary  in  order 
to  give  the  foreign  court  jurisdiction  of  the 
owner  of  the  debt,  or  of  the  debt?  Will  it 
be  admitted  that,  without  such  a  notice  from 
the  garnishee,  the  judgment  or  order  ren- 
dered or  made  by  the  foreign  court  would  be 
without  jurisdiction  and  void  as  to  the  owner 
of  the  debt,  and  still  claimed  that,  with  such 
notice,  such  judgment  or  rirdar  would  be  valid 
and  binding  as  to  him?  Besides,  the  gar- 
nishee might  be  unable  to  give  the  notice; 
and,  if  he  could  not.  then  what?  I  would 
hardly  think  that  such  a  notice  could  give  ju- 
risdiction to  tlie  foreign  court,  if  it  did  not 
have  jurisdiction  'prior  to  that  notice.  Be- 
sides, why  compel  the  owner  of  the  debt,  up- 
on such  a  notice,  to  go  four  or  five  hundred 
miles  or  more  to  defend  an  action,  and  there- 
by spend  more  money  than  the  amount  of  his 
debt?  It  might  be  better  for  him  and  his 
family  to  lose  the  debt  entirely,  and  let  the 
laws  of  the  state  setting  it  apart  for  the  ben- 
efit and  support  of  himself  and  family  be- 
come nugatory  and  inoperative.  Of  course, 
the  debt  in  this  case  is  small,— only  975;  but 
it  is  a  great  deal  to  the  laborer  who  earned 
it,  and  his  family,  and  the  state  has  set  it 
apart  for  the  support  of  his  family;  and  the 
principle  us  to  jurisdiction  is  the  same  as 
though  the  debt  amounted  to  many  thousands 
of  dollars.  If  the  rule  contended  for  by  the 
railroad  company  should  be  adopted,  then  it 
would  be  prudent  for  every  creditor  to  con- 
tinually watch  his  debtor,  and  tu  follow  him 
around  into  every  jurisdiction  into  which  he 
might  go,  for  fear  that  some  unscrupulous 
person,  who  really  had  no  just  claim,  might 
instituteagarnishment  proceeding  and  obtain 
the  debt  before  the  creditor  could  have  an  op- 
portunity to  prevent  it.  I  concur  in  affirm- 
ing the  judgment  of  the  court  below. 

ON  REHEABINO. 

Per  Gdriam.  Xow  comes  on  for  decision 
the  motion  for  a  rehearing  of  this  cause,  and 
thereupon  it  is  ordered  that  the  said  motion 
be  overruled. 

HORTON,  G.  J.,  {dissenting.)  When  the 
judgment  of  affirmance  was  rendered  in  this 
court,  I  had  grave  doubts  whether  the  law 
had  been  properly  declared.  Since  then,  I 
have  re-examined  the  facts  disclosed  by  tlie 
record,  the  decisions  referred  to  by  the  attor- 
neys, and  the  authorities  in  the  opinions 
heretofore  filed.  My  opinion  now  is  that  a 
rehearing  shoulr  be  granted,  and  that  the 
judgment  of  the  trial  court  should  be  re- 
versed.    My  reasons  are  as  follows: 

It  appears  that  Sharitt,  the  employe,  dur- 
ing the  month  of  June,  1887,  performed  man- 
ual  labor  for  the  Missouri  Pacific  Uailway 
Company,  which  system  extends  through 
Missouri  and  Kansas.  For  these  services  the 
railway  company  owed  its  employe  wages, — 
a  debt.    These  wages  are  exempt  from  at- 


tachment or  garnishment  under  the  laws  of 
this  state.  W.  P.  Stewart,  a  creditor  of  Shar- 
itt, who  resided  in  St.  Louis,  Mo.,  brought 
an  action  against  him  by  attachment  in  St. 
Louis  on  the  13th  day  of  July,  1887,  and 
garnished  the  railway  company,  which  an- 
swered on  July  28,  1887,  to  the  facts  of  its 
indebtedness  to  the  employe;  and,  upon  its 
answer,  judgment  was  rendered  against  the 
company.  The  employe  was  served  by  pub- 
lication. From  the  order  of  judgment  re- 
quiring the  company  to  pay  the  wages  or  debt 
to  the  creditor,  the  company  appealed  to  the 
circuit  court  of  St.  Louis,  Mo.,  where  the  ac- 
tion is  now  pending.  Subsequent  to  the 
commencement  of  the  action  by  attachment 
in  St.  Louis,  Mo.,  and  on  the  27tb  day  of 
July,  1887,  Sharitt  commenced  his  action  be- 
fore a  justice  of  the  peace  in  Franklin  coun- 
ty, of  this  state,  to  recover  the  same  wages 
or  debt  which  had  been  garnished  in  St. 
Louis,  Mo.  The  jusliceof  the  peace  rendered 
judgment  against  the  railway  company.  The 
company  took  an  appeal  to  the  district  court 
of  Franklin  county,  and  that  court  also  ren- 
dered judgment  in  favor  of  the  employe,  and 
against  the  railway  company.  This  is  com- 
plained of. 

The  question  in  the  case  therefore  is,  can 
the  employe  of  the  railway  company  bring 
his  action  in  this  state,  and  recover  his 
wages,  notwithstanding  the  defendant  com- 
pany has  been  garnished  for  the  same  wages 
by  the  employe's  creditor  in  Missouri?  Al- 
though the  amount  in  dispute  is  small,  the 
principles  involved  are  important.  Several 
great  lines  of  railroad,  like  the  Atchison,  the 
Missouri  Pacitic,  the  Bock  Island,  and  oth- 
ers, extend  through  this  into  other  states. 
These  railroads  have  thousands  of  employes 
in  their  service,  whose  wages  are  liable  to  be 
garnished,  and  the  law  ought  not  to  compel 
them  to  pay  for  the  services  of  an  employe 
twice, — once  to  the  creditor,  and  afterwards 
to  the  employe.  Again,  many  of  the  em- 
ployes of  these  railroads  go  from  state  to 
state  in  search  of  work,  and  often  change 
their  employer  as  well  as  their  residence. 
These  wage  workers  ought  to  be  protected  in 
the  payuient  of  their,  personal  earnings  to 
themselves,  which  generally  are  exempt  un- 
der the  statutes  of  most  of  the  states,  so  far 
as  the  law  will  permit.  "The  laborer  is 
worthy  of  his  hire. "  If  the  railway  company 
is  compelled  to  satisfy  the  judgment  ren- 
dered against  it  in  Missouri,  then  the  em- 
ploye ought  not  to  recover,  and  the  action 
commenced  in  this  state  should  be  delayed 
until  the  final  disposition  of  the  attachment 
or  garnishee  proceedings  in  Missouri.  Fer- 
guson v.  Bank,  25  Kan.  333.  "Of  course, 
no  debtor  should  be  required  to  pay  his  debt 
twice;  but,  at  the  same  time,  if  he  goes  into 
a  state  outside  the  state  of  his  residence,  and 
transacts  business  therein,  be  must  expect,  as 
to  all  matters  of  procedure  and  remedy,  to 
abide  by  the  laws  of  that  state.  *  *  * 
It  cannot  be  doubted  that  the  courts  of  tha 
state  where  be  resides  will  respect  a  judg« 
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inent  rendered  af^ainsthim  in  this  state,  pro- 
vided he  lias  made  a  perfect  and  full  disclos- 
ure, and  a  reasonable  defense,  against  the 
claim  presented."  Railroad  Co.  v.  Thomp- 
son. 31  Kan.  180,  1  Pac.  Rep.  622.  Kent 
says:  "A  lis  pendens,  before  the  tribunals 
of  another  jurisdiction,  has,  in  cases  of  pro- 
ceedings in  rem,  been  held  to  be  a  good  plea 
in  abatement  of  a  suit.  Thus,  where  a  cred- 
itor of  A.,  a  bankrupt,  had,  bona  fide  and  by 
regular  process,  attached  in  another  state 
a  debt  due  to  A.,  and  in  the  hands  of  B.,  it 
has  been  held  that  the  assignees  of  the  bank- 
rupt could  not,  by  a  subsequent  suit,  recov- 
er the  debt  of  B.  The  pendency  of  the  for- 
eign attachment  is  a  good  plea  in  abatement 
of  the  suit.  In  such  a  case,  the  equity  of  the 
max  \m,  qut  prior  est  tempore,  potior  est  jure, 
forcibly  applies.  Unless  the  plea  in  abate- 
ment was  allowed  in  such  a  case,  the  defend- 
ant would  be  left  without  protection,  and 
would  be  obliged  to  pay  the  debt  twice." 
2  Kent,  Comm.  122, 123,  125.  See  Morgan 
V.  Neville.  74  Pa.  St.  52;  Thomp.  Homest. 
&  Ex.  g§  21-23;  Connor  v.  Insurance  Co..  28 
Fed.  Rep.  549;  Freem.  Ex'ns  (2d  Ed.)  §  209; 
Thomp.  Homest.  &Ex.  8  23.  Pierce  v.  Rail- 
way Co.,  36  Wis.  283,  is  in  conflict  with  some 
of  the  foregoing  decisions,  but  that  case  has 
been  severely  criticised.  2  Cent.  Law  J. 
378.  But,  upon  examination,  that  case  does 
not,  I  think,  militate  against  the  conclusion 
I  have  reached.  It  is  said  in  that  case:  The 
garnishee  must  bring  the  fact  of  the  exemp- 
tion to  the  notice  of  the  court  where  the  at- 
tachment is  pending,  or  notify  the  employe  of 
the  pendency  of  the  proceedings.  In  the 
state  of  Missouri,  the  supreme  court  holds 
that  the  exemption  of  property  from  judicial 
process  is  a  personal  privilege  of  its  owner, 
and  that  the  debtor  of  such  owner  cannot  as- 
sert it  for  him  by  way  of  diefense  to  a  gar- 
nishment proceeding.  Osborne  v.  Schutt,  67 
Mo.  712.  Therefore,  the  railway  company 
could  not,  under  the  decisions  of  Missouri, 
have  protected  itself  or  its  employe  by  alleg- 
ing the  exemption  of  the  wages  attached. 
As  the  attachment  proceedings  are  still  pend- 
ing in  Missouri,  and  the  employe  has  notice 
now  of  these  proceedings,  even  within  the 
"Wisconsin  rule,  the  garnishee  has  done  all 
that  it  could  do.  If  the  law  is  decided  other- 
wise, it  is  manifest  that  the  railroad  company 
will  be  subjected  to  a  double  liability,  which 
does  not  comport  with  justice. 

It. is  argued  in  the  concurring  opinion 
that,  as  Sharitt  is  not  a  resident  of  Missouri, 
and  has  nut  been  personally,  served  witli 
any  summons  jn  the  garnishment  proceed- 
ing, the  action  in  Missouri  by  Stewart,  a 
resident  of  Missouri,  and  the  creditor  of 
Sharitt,  against  the  Missouri  Pacific  Railway 
Company,  a  Missouri  corporation,  is  void  as 
being  without  jurisdiction,  and  therefore  that 
the  garnishment  proceeding  is  no  defense  to 
the  action  of  Sharitt  in  this  state.  This  view 
of  the  law  is  not,  I  think,  sustained  by  the 
-weight  of  the  authorities.  Drake,  in  his 
work  on  Attachment,  §  597,  says:  "Where 


the  garnishee  is  indebted,  it  will  not  vary  his 
liability  that  his  contract  with  the  defendant 
is  to  pay  the  money  in  another  state  or  coun- 
try than  that  in  which  the  attachment  is 
pending.  Thus,  where  it  was  urged  as  a 
ground  for  discharging  a  garnishee,  that  his 
debt  to  the  defendant  was  contracted  in  Eng- 
land, and  was  payatle  there  only,  so  that  the 
defendant  could  not,  and  therefore  the  plain- 
tiff could  not,  make  it  payable  elsewhere,  the 
court  said:  -'We  do  not  perceive  any  legal 
principle  upon  which  the  objection  rests. 
This  was  a  debt  from  the  garnishee  every- 
where, in  whatever  country  hia  person  or 
property  might  be  found.  A  suit  might  have 
been  maintained  by  the  defendant  here,  and  ' 
therefore  the  debt  maybe  attached  here.'" 
In  Blake  v.  Williams,  6  Pick.  286,  it  was 
held  that  "where  W.,  a  banker  in  England, 
having  advanced  money  to  pay  a  bill  of  ex- 
change drawn  upon  him  by  M.,  a  citizen  of 
this  state,  became  a  bankrupt,  and,  after  an 
assignment  of  his  effects  by  commissioners 
of  bankruptcy,  but  before  notice  of  it  had 
reached  this  country,  the  debt  due  from  M. 
(he  not  having  remitted  funds  to  replace  the 
money  advanced)  was  attached  in  his  hands, 
by  virtue  of  our  trustee  process,  by  B.,  a  citi- 
zen of  this  state,  and  a  creditor  of  the  bank- 
rupt, the  attachment  was  held  valid  as 
against  the  assignment."  In  the  opinion  in 
that  case  it  is  said:  "By  our  law  the  service 
of  a  trustee  process  upon  one  who  is  indebted 
to  the  defendant  in  the  suit  creates  a  lien 
upon  the  debt  in  favor  of  the  plaintiff  in 
the  action,  so  that,  if  he  recovers  judgment 
against  the  principal,  he  shall  have  execution 
against  the  trustee  to  the  amount  of  the  ef- 
fects in  his  hands,  or  the  debt  which  he  owes; 
and  no  distinction  is  made,  in  the  application 
of  this  law,  between  citizens  who  may  be 
trustees  of  other  citizens,  and  those  citizens 
who  may  be  indebted  to  a  person  residing  in 
a  foreign  country,  who  is  indebted  to  citizens 
of  the  United  States."  In  Railroad  Co.  v. 
May,  25  Ohio  St.  347,  it  was  decided  that, 
"in  an  action  to  recover  money  due  on  con- 
tract, it  is  a  sufficient  defense  to  show  that 
the  money  sought  to  be  recovered  has  been 
attached  by  process  of  garnishment  duly  is- 
sued by  a  court  of  a  sister  state,  in  an  action 
there  prosecuted  against  the  plaintiff  by  his 
creditors,  although  it. appear  that  the  plain- 
tiff and  such  creditor  are  all  residents  of  this 
state."  So,  where  the  debt  was  contracted 
where  the  garnishment  took  place,  but  the 
garnishee  agreed  to  pay  the  money  in  another 
state,  he  was  nevertheless  charged.  Sturte- 
vant  V.  Robinson,  18  Pick.  175.  See,  also, 
Ijciber  v.  Railroad  Co.,  49  Iowa,  688;  Mooney 
V.  Railroad  Co.,  14  N.  W.  Rep.  343. 

The  concurring  opinion,  it  seems  to  me, 
attempts  to  establish  a  rule  which  ignores 
the  fact  that  the  proceedings  in  garnishment 
in  Missouri  are  entitled  to  full  faith  and 
credit  as  a  judgment  of  a  sister  state,  and 
that,  being  proceedings  in  rem,  and  the  debt 
being  condemned  by  a  court  having  jurisdic- 
tion, the  judgment  cannot  be  contested  in 
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this  state.  Stewart,  the  creditor  in  tlie  gar- 
nisliment  proceediags,  is  a  resident  of  Mis- 
souri. The  Missouri  Faciflc  Railway  Com- 
pany is  a  corporation  of  Missouri.  Attiie 
time  of  the  garnislinient  proceerlings  that 
corporation  owed  money  to  J.  W  Sharitt. 
Sharitt  was  duly  served  by  publication.  The 
court  of  Missouri  had  jurisdiction  both  of 
Stewart  and  the  railway  company,  and  had 
full  authority  to  condemn  any  money  owing 
by  that  company  to  any  of  its  employes, 
whether  residents  or  non-residents,  if  paya- 
ble in  Missouri.  "Every  country  [state]  may 
reguliite  as  it  pleases  the  disposition  of  per- 
sonal propei'ty  found  within  it,  and  may  pre- 
fer its  attaching  creditor  to  any  foreign  as- 
signee; and  no  authoiity  has  a  right  to  ques- 
tion the  determination."  Blake  v.  Williams, 
supra.  This  point  was  expressly  decided  in 
Connor  v.  Insurance  Co.,  supra.  The  sylla- 
bns  in  that  case  is  as  follows:  "The  defend- 
ant, an  insurance  company  under  the  laws  of 
New  Yoi'lc,  but  doing  business  also  in  llli- 
Dois  and  Michigan,  became  indebted  to  the 
nominal  plaintiff,  a  resident  of  Michigan,  for 
a  loss  under  one  of  its  policies,  which  loss 
was,  after  adjustment,  assigned  by  her  to  the 
^tuiil  plaintiff,  also  a  resident  of  that  state. 
Creditors  of  the  nominal  plaintiff,  citizens  of 
Illinois,  commenced  suit  in  that  state  by  at- 
tachment against  her,  and  garnished  the  de- 
fendant there.  Subsequently  to  the  service 
of  garnishment  in  Illinois,  the  assignee  of 
the  plaintiff  began  suit  against  tlie  defendant 
in  Michigan,  and  obtained  judgment  before 
the  case  in  Illinois  was  tried.  Judgment 
was  soon  afterwards  had  in  Illinois.  Held 
(1)  that,  as  a  general  rule,  the  sittis  of  a  debt 
is  either  at  the  domicile  of  the  creditor,  or  at 
the  place  where  it  is  payable;  (2)  that,  under 
the  laws  of  Illinois,  suit  having  been  first 
commenced  there,  and  the  courts  of  that  state 
having  obtained  by  garnishment  control  of 
the  suliject-matter,  there  was  no  jurisdiction 
in  the  courts  of  Michigan."  Of  course,  be- 
tween courts  of  concurrent  jurisdiction,  the 
court  first  acquiring  jurisdiction  will  retain, 
and  the  other  will  not  interfere  with,  it.  The 
courts  of  Missouri  first  acquired  jurisdiction 
of  the  debt  or  money  due  to  Sharitt,  and  the 
courts  of  this  state  ought  not  to  interfere  in 
that  case  until  the  cause  is  nnally  dis]K>sed  of. 
If  the  rule  is  established  as  stated  in  the 
opinion,  then  the  railway  company  s  twice 
liable  for  the  same  debt, — once  to  Stewart, 
the  creditor  in  Missouri,  and  then,  again,  to 
Sharitt,  in  this  state.  The  company  has  done 
and  is  doing  all  it  can  to  defeat  and  escape 
any  liability  in  the  garnishment  proceeding. 
It  has  appealed  from  the  judgment  of  the 
justice  of  the  peace  of  St.  Louis  to  the  circuit 
court  of  St.  Louis  county,  and  has  notified 
Sharitt  of  the  pendency  of  the  garnishment 
proceedings.  The  company  is  helpless.  In 
Missouri,  exemption  is  a  personal  privilege. 
The  company  cannot  assert  the  exemption 
for  Sharitt.  Osborne  v..  Schutt,  supra. 
Sharitt  can  alone  exercise  tills  personal  priv- 
ilege.   It  he  will  assert  bis  rights  in  the  Mis- 


souri court,  the  debt  or  money  will  be  de- 
clared exempt.  Ball  lies  with  Sharitt.  Un- 
der the  circumstances,  ought  the  company  to 
pay  twice,  when  the  action  of  Sharitt  will 
prevent  any  judgment  against  him  or  the 
railway  company  in  Missouri?  Ought  the 
railway  company  to  suffer  a  double  liability 
because  Sharitt  refuses  to  answer  in  a  case  in 
which  he  has  been  served  by  publication,  and 
in  which  he  has  been  personally  notified  by 
the  railway  company?  I  think  not.  It  is 
staled  in  one  of  the  foregoing  opinions  that 
"the  debt  is  really  and  in  fact  a  mere  chose  in 
action,  resting  wholly  in  parol,  and  is  of  such 
an  intangible  cliaracter  that  it  conid  not  be 
actually  seized  by  any  kind  of  process ;  and  it 
can  hardly  be  said  to  have  any  actual  situs 
anywhere."  Ante,  482.  It  is  further  stated 
in  one  of  the  opinions  that  "I  think  that  the 
Missouri  court  has  jurisdiction  of  Stewart, 
the  plaintiff  in  the  Missouri  action,  and  of 
the  railway  company,  the  garnishee,  and  that 
any  judgment  or  order  which  might  be  ren- 
dered or  made  by  the  Missouri  court  as  against 
Stewart  or  the  railway  company  would  be 
valid  and  binding  as  against  them."  Ante, 
482.  It  was  said  by  Mr.  Justice  Brewer  in 
Railroad  Co.  v.  Thompson,  31  Kan.  180,  1 
Fac.  Rep.  622.  that  "a  mere  debt  is  transi- 
tory, and  may  be  enforced  wherever  the  debtor 
or  his  property  can  be  found;  and,  if  the 
creditor  can  eni'orce  the  collection  of  his  debt 
in  the  courts  of  this  state,  a  creditor  of  such 
creditor  should  have  equal  facilities."  I 
think  that  Sharitt,  as  a  creditor  o{  the  rail- 
way company,  could  have  enforced  the  col- 
lection of  his  debt  in  the  courts  of  Missouri; 
and,  if  he  c(mld  have  an  action  in  that  state, 
his  creditor  is  entitled  to  equal  facilities.  It 
is  not  shown  anywhere  in  the  record  that  the 
debt  was  payable  in  the  place  or  county  where 
Sharitt  performed  his  labor;  and.  if  the  de- 
cision is  carried  to  its  logical  results,  Sharitt 
should  have  brought  his  suit  at  Council  Grove, 
or  in  the  county  where  he  worked,  and  not 
in  Franklin  county.  If  his  debt  was  created 
in  Morris  county,  according  to  the  decision, 
it  was  payable  in  Morris  county;  and  there- 
fore, according  to  the  decision,  he  had  no 
right  to  bring  his  action  at  Otiiawa.  This, 
however,  is  not  the  law.  "A  mere  debt  is 
transitory,  and  may  be  enforced  wherever 
the  debtor  or  his  property  can  be  found." 

If  it  be  decided  by  this  court,  under  the 
facts  of  this  ctise,  that  the  Missouri  court  has 
no  jurisdiction  either  of  Sharitt,  or  of  any- 
thing belonging  to  him,  or  of  any  money 
due  to  him,  and  that  therefore  the  garnish- 
ment proceeding  in  Missouri  is  void  as  to 
him,  then  there  can  be  no  garnishment  of 
a  person  in  this  state  owing  a  debt  to  a  per- 
son residing  in  anotlier  state.  The  prac- 
tice among  the  profession  is  contrary  to  this 
decision.  Very  often  persons  'in  this  state 
owing  debts  to  non-residents  are  garnished 
by  the  creditors  of  the  non-residents  in  this 
state,  and  the  only  service  had  on  the  non- 
residents is  by  publication ;  being  the  same 
service   had    in   the    Missouri  court  apon 
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Sharitt.  Sections  28-54,  pp.  702-706,  Comp 
Liiws  1885.  Section  72  of  the  Civil  Code  of 
this  state  expressly  provides,  the  same  as  the 
Missouri  Code,  that  "service  may  be  made  by 
publication  in  *  *  •  actions  brought 
against  a  noo-resident  of  this  state,  or  a  for- 
eign corporation,  having  in  this  state  prop- 
erty or  debts  owing  to  tliem,  sought  to  be 
taken  by  any  of  the  provisional  remedies,  or 
to  t>e  appropriated  in  any  way."  I  think, 
however,  that  this  court  is  foreclosed  by  its 
previous  decisions,  and  that  the  rule  stated 
in  the  concurring  opinion  cannot  be  adopted 
unless  the  prior  cases  are  overruled. 

In  Railroad  Co.  v.  Thompson,  31  Kan.  180, 
1  Pac.  Rep.  622,  the  railroad  corporation  was 
organized,  and  had  its  principal  place  of  busi- 
ness, in  Nebraska,  but  its  line  extended  into 
this  state.  It  was  garnished  in  the  courts  of 
this  state  for  a  debt  due  to  one  of  its  em- 
ployes for  wages,  at  ttie  suit  of  the  creditor 
of  the  employe.  The  employe  i-esided  in  Ne- 
braska, had  earned  his  wages  there,  and 
those  wages  were  exempt  to  him  and  his 
family  by  the  laws  of  that  state.  No  service 
of  process  was  had  on  the  principal  defend- 
ant. It  did  not  appear  where  the  plaintiff 
resided.  The  able  district  judge  of  Atdiison 
county  (Judge  Martin)  held  in  that  case 
"that,  under  our  statnte,  when  a  railroad, 
company  incorporated  under  the  laws  of  a 
sister  state  leases  a  line  of  railroad  in  this 
state,  and  keeps  local  agents,  and  operates 
its  lines,  within  this  county,  it  is  liable  to  the 
process  of  a  garnishment  here  for  all  indebt- 
edness which  may  be  owing  to  a  defendant, 
although,  by  the  usual  course  of  its  busi- 
ness, such  indebtedness  is  payable  at  the  prin- 
cipal office  of  the  corporation  in  the  sister 
slate;  the  corporation,  in  such  case,  being  an 
inhabitant  of  this  state  for  tlie  purpose  of 
business, and  the  service  of  process  npon  it,  and 
the  indebtedness  not  being  of  a  local  charac- 
ter, but  enforceable  in  any  jurisdiction  in 
which  service  maybe  had."  The  railroad 
company  prosecuted  its  writ  of  error  to  this 
court,  and  expressly  made  the  point  "that  a 
foreign  corporation  cannot  be  garnished  in 
this  state,  as  the  debtor  of  a  non-resident, 
for  a  debt  contracted  and  payable  in  a  for- 
eign state,  by  service  on  a  servant  or  on  the 
officers  of  the  corporation. "  The  judgment 
of  the  trial  court  was  affirmed.  Mr.  Justice 
Brewer,  speaking  for  the  court,  said:   "He 

fthe  plaintiff]  is  a  citizen  of  Kansas,  appeal- 
ng  only  to  the  laws  and  the  courts  of  tbis 
state  for  the  collection  of  bis  debt,  and  sim- 
ply denying  that  the  laws  of  another  stiite 
shall  prevent  the  collection  of  his  debt  ac- 
cording to  the  laws  and  procedure  of  his  own 
state."  The  syllabus  states  the  following 
proposition  of  law:  "A  foreign  corporation 
coming  into  this  state,  and  leasing  property 
and  doing  business  here,  may  be  garnished 
for  a  debt  due  to  one  of  its  employes,  although 
such  employe  is  not  a  resident  of  this  state, 
and  altliough  the  debt  was  contracted  outside 
of  the  state."  At  the  time  of  tlie  rendition 
of  tbis  decision,  the  members  of  this  court 


were  Mr.  Justice  "Valentine,  Mr.  Jtistice 
Brewer,  and  the  writer.  Mr.  Justice  Brew- 
er delivered  the  opinion  in  this  case.  All  of 
the  j.ustices  concurred  in  affirming  the  judg- 
ment of  the  trial  judge. 

In  Zimmerman  v.  Franke,  34  Kan.  650,  9 
Pac.  Rep.  747,  Franke  was  peipetually  en- 
joined from  prosecuti  ng  garnishment  proceed- 
ings in  Nebraska  against  the  Missouri  Paciflo 
Railway  Company  by  Zimmerman,  who  was 
indebted  to  Franke,  and  who  had  personal 
earnings  com  i  ng  to  him  from  the  rail  way  com- 
pany. Both  Franke  and  Zimmerman  resided 
at  Atchison,  in  this  state;  but  Zimmerman 
was  an  employe  of  the  railway  company,  run- 
ning between  Kansas  City  and  Omaha.  He 
was  the  l)ead  of  a  family.  Zimmerman  was  not 
personally  served  with  any  process  in  or  from 
Nebraska,  and  Franke  was  proceeding,  be- 
fore tl)e  injunction,  to  collect  his  claim  against 
Zimmerman,  by  garnishment  in  Nebraska, 
from  the  Missouri  Pacific  Railway  Company. 
If  the  garnishment  proceeding  in  Nebraska 
was  without  jurisdiction  and  void  as  to  any 
debt  or  money  coming  or  belonging  to  Zim- 
merman, why  was  this  court  asked  to  inter- 
fere with  its  strong  arm  to  forbid  Franke 
from  carrying  on  a  void  and  nselesa  proceed- 
ing in  Nebraska?  That  decision,  as  I  un- 
derstand it,  was  rendered  upon  the  theory 
that,  if  Franke  was  permitted  to  prosecute 
his  proceedings  by  garnishment  in  Nebraska, 
he  would  thereby  deprive  Zimmerman  of  his 
personal  earnings,  which  were  exempt  under 
the  laws  of  this  state. 

In  Stark  v.  Bare,  the  latter  was  a  married 
man,  living  in  this  state,  and  engaged  m  the 
service  of  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company.  He  was  indebted  to 
Stark;  and  Stark,  to  evade  the  exemption 
laws  of  this  state,  sold  his  claim  to  John  W. 
Leatherbury,  of  Kansas  City,  Mo.,  for  the 
purpose  of  permitting  Leatherbury  to  bring 
an  action  in  Missouri,  by  garnishment 
against  the  railroad  company,  to  appropriate 
the  personal  earnings  due  from  the  railroad 
company  to  Bare.  Tliis  court  sustained  a 
judgment  in  favor  of  Bare  against  Stark  up- 
on the  ground  that  the  garnishment  proceed- 
ings instituted  by  Leatherbury  against  the 
railroad  company  in  Missouri  deprived  Stark 
of  his  personal  earnings  from  the  railroad 
company.  This  decision  was  also  rendered 
upon  the  theory  that  the  garnishment  pro- 
ceedings of  Missouri  deprived  Bare,  tlie  em- 
ploye, of  tlie  debt  due  from  the  railroad  com- 
pany to  him  in  Kansas.  Both  of  these  de- 
cisions follow  Snook  T.  Snetzer,  25  Ohio  St. 
516. 

In  Railroad  Co.  v.  May,  Id.  347,  it  was  de- 
cided, as  already  stated,  that,  "in  an  action 
to  recover  money  due  on  contract,  it  is  a  Suf- 
ficient defense  to  show  that  the  money  sought 
to  be  recovered  has  been  attached  by  process 
of  garnishment,  duly  issued  by  a  court  of  a 
sister  state,  in  an  action  there  prosecuted 
against  the  plaintiff  by  his  creditors,  although 
it  appear  that  the  plaintiff  and  such  creditors 
are  all  residents  of  tbis  state." 
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I  do  not  tlilnk  the  decisions  cited  in  the 
opinion,  and  in  the  concurring  opinion,  ad- 
versely to  the  views  herein  expressed,  have 
very  much  application  to  this  case. 

In  the  cases  of  Railway  Co.  v.  Maltby,  34 
Kan.  131.  8  Pac.  Rep.  235,  and  Railroad  Co.  v. 
Gough,  35  Kan.  1,  10  Pac.  Rep.  89,  about  all 
that  was  decided  was  that,  where  the  debt  of 
the  garnishee  to  the  defendant  is  by  the  laws 
of  Kansas  and  Missouri  exempt,  the  debt  is 
exempt  in  this  state  from  garnishment,  and 
no  distinction  is  to  be  made  between  ■  resi- 
dents and  nun-residents.  In  Hates  v.  Rail- 
way Co.,  60  Wis.  296,  19  N.  W.  Rep.  72,  acar- 
load  of  hogs  was  attempted  to  be  attached  by 
garnishment.  It  was  held  in  that  case  that 
"property  outside  of  the  state  is  not  the  sub- 
ject of  garnishment  under  our  statute,  and 
that  a  common  carrier  cannot  be  held  liable 
as  a  garnishee  for  goods  in  actual  transit 
when  the  process  is  served."  In  Suther- 
land T.  Bank,  78  Ky.  250,  a  carload  of  oats  was 
attached,  and  the  attachment  was  held  wrong- 
ful, because  the  oats  were  beyond  the  juris- 
diction of  the  court.  In  Wheat  v.  Railroad  Co., 
4  Kan.  370,  an  attempt  was  made  to  attach 
or  garnish  $300,000  of  Leavenworth  bonds, 
which  were  in  the  state  of  Missouri,  and  in 
the  possession  of  the  treasurer  of  the  railroad 
company.  Many  of  die  other  decisions  cited 
in  the  concurring  opinion  are  like  these.  Of 
course,  no  one  contests  but  that  these  are  the 
law  as  to  the  points  decided;  but  the  »itus  of 
personal  property,  like  "hogs,  oats,  and 
bonds,"  is  somewhat  different  to  the  situs  of 
debts  owing  to  employes  and  other  persons. 

In  Wright  v.  Railroad  Co.,  19  Neb.  176,27 
N.  W.  Rep.  90,  the  case  was  very  similar  to 
Railway  Co.  v.  Maltby,  supra,  and  disposed 
of  the  same  way;  that  decision  being  fully 
cited  and  approved.  Something,  however, 
was  said  in  that  decision,  and  in  several  of 
the  other  cases  cited,  about  debts  not  being 
liable  to  garnishment  where  the  corporation 
or  person  garnished  is  noi  owing  tlie  debtor 
money  payable  in  the  state  where  the  pro- 
ceedings are  commenced.  Again,  some  of 
these  decisions  go  to  the  effect  that  debts  are 
local,  and  remain  at  the  residence  of  the 
debtor.  I  need  not  review  these  cases,  be- 
cause they  do  not  meet  the  question  present- 
ed as  to  the  jurisdiction  of  the  Missouri  court, 
under  the  laws  of  that  state,  over  the  debt  of 
the  railway  company  due  to  Sharitt.  They 
are  nearly  all  cases  where  the  garnishment 
proceedings  have  been  commenced  and  dis- 
posed of  in  the  states  where  the  decisions 
have  l>een  rendered.  The  decisions  are  con- 
structions of  garnishment  laws  of  the  state 
where  the  decisions  have  been  rendered.  The 
question  whether  proceedings  in  garnishment 
of  a  sister  state  are  entitled  to  full  faith  and 
credit  as  a  judgment,  where  the  corporation 
or  person  owing  the  debt  has  been  garnished 
in  such  sister  state,  and  service  has  been 
made  by  publication  upon  the  debtor,  is  not 
discussed  in  but  one  or  two,  and  those  cases 
are  very  different  from  this.  I  think,  if 
tiibaritt  bad  brought  his  action  in  Missouri, 


instead  of  Kansas,  and  the  railroad  company 
bad  not  been  garnished,  he  could  have  re- 
covei-ed  bis  wages  in  that  state;  and,  if  he 
could  have  recovered  his  wages  by  an  action 
brought  there,  his  claim  or  wages  could  be 
attaclied  or  garnished  there. 


(43   Kao.   310) 

St.  Louis,  Ft.  S.  &  W.  R.  Go.  v.  Koble. 

(Supreme  Court  of  Kansaa.    March  8, 1890.) 

Appbal — Rbvibw— Matters  not  Appabbjjt  on 
Recobd. 
Where  a  case  is  tried  before  the  court  and  a 
jury,  and  the  Jury  render  a  general  verdict,  and 
make  special  findings,  and  the  special  findings  ap- 
pear to  be  slightly  ombignous,  but  do  not  appear 
to  be  in  conflict  with  the  general  verdict,  and  the 
court  renders  judgment  in  accordance  with  the 
general  verdict,  held,  in  the  absence  of  the  evi- 
dence in  the  supreme  court,  the  judgment  of  the 
court  below  will  not  be  reversed. 
(Sylli.hus  by  the  Court.) 

Error  from  district  court,  Harvey  ooanty; 
L.  Hous:,  Judge. 

This  was  an  ordinary  condemnation  pro- 
ceeding instituted  by  the  St.  Louis,  Fort 
Scott  &  Wichita  Railroad  Company  to  procure 
a  right  of  way  through  certain  lands  in  Har- 
vey county,  including  a  tract  of  land  con- 
sisting of  200  acres,  beloYiging  to  Lewis 
,Noble.  Eight  and  twenty-four  hundredths 
acres  of  the  land  were  taken  for  the  right  of 
way,  and  the  remainder  thereof  was  thereby 
injured.  After  the  assessment  of  damages 
by  the  commissioners.  Noble  appealed  to  the 
district  court,  where  the  case  was  tried  before 
the  court  and  a  jury;  and  the  jury  rendered 
the  following  general  verdict ;  and,  in  answer 
to  the  following  interrogatories,  made  the  fol- 
lowing special  findings: 

Verdict.  "We,  the  jury  impaneled  and 
sworn  in  the  above-entitled  case,  do  upon  our 
oaths  And  for  the  plaintiff,  and  assess  the 
amount  of  his  recovery  at  92,650.00." 

Special  Findings.  "(1)  What  was  the 
actual  market  value  of  the  laud  taken  for 
right  of  way,  without  reference  to  the  ques- 
tion of  damages  to  the  remainder  of  the  farm  ? 
Answer.  $329.60.  (2)  In  addition  to  the 
value  of  the  land  taken,  what  wasthe amount 
of  the  real  and  actual  damages  to  the  re- 
mainder of  the  farm  by  reason  of  the  taking 
of  the  strip  of  land  by  defendant  for  a  right 
of  way  for  ite  railroad?  A.  $2,320.40.  (3> 
How  much  was  the  damage  to  that  part  of 
the  farm  north  and  east  of  the  right  of  way? 
A.  $1,492.24.  (4)  How  much  was  the  dam- 
age to  that  part  of  the  farm  south  and  west 
of  the  right  of  way?  A.  $828.16.  (5)  Was 
the  railroad  Improperly  constructed  over 
plaintiff's  farm  in  respect  to  drainage?  A. 
No.  (6]  If  you  answer  the  last  question  in 
the  aflSrmative,  state  how  much  damage  you 
allow  on  account  of  such  improper  construc- 
tion. A.  (No  answer.)  (7)  What,  if  any- 
thing, do  you  allow  because  suflicient  cross- 
ings have  not  been  put  in  on  plaintiff's  farm? 
A.  Nothing.  (8)  How  much  damage,  if  any, 
do  you  allow  plaintiff  on  account  of  the  lia- 
bility of  fire  t>eing  set  by  defendant's  engines? 
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A.  Nothing.  (9)  How  moch  damage  do  you 
allow  for  injury  to  improvements  on  land 
taken,  and  bow  much  for  injury  to  improve- 
raents  on  lands  not  taken?  A.  First,  $60; 
second,  none,  if  the  jury  understand  question. 
(10)  How  much  damage,  if  any,  do  you  allow 
for  tlie  inconvenience  of  crossing  the  rail- 
road on  plain tiS's  farm?  A.  S500.  (11) 
How  much,  if  anything,  do  you  allow  for  the 
inconvenience  in  farming  plaintiff's  land  in 
shape  in  which  it  now  is;  and  in  what  does 
that  Inconvenience  consist?  A.  81,643.90; 
and  in  loss  of  time.  (12)  What  elements  and 
sources  of  damage  have  you  considered  In 
making  up  the  amount  of  your  verdict?  State 
fully.  A.  Destruction  of  crops,  hedges,  and 
trees;  appropriation  of  land  for  right  of  way, 
and  inconvenience  of  crossing  track  and 
farming  the  land  in  its  present  shape;  and 
depreciation  of  the  commercial  value  of  the 
land;  building  of  three  crossings.  (13)  What 
WHS  the  market  value  of  plaintiff's  farm  im- 
mediately prior  to  the  locating  of  defend- 
ant's right  of  way  through  it?    A.  $8,000. " 

The  railroad  company  filed  a  motion  for  a 
new  trial,  which  motion  was  overruled  by 
the  court;  and  the  court  then  rendered  judg- 
ment upon  the  verdict  and  special  findings 
of  the  jury,  awarding  to  Noble  $2,650  as 
damages,  and  costs  of  suit.  The  railroad 
comfrdny  brings  the  case  to  this  court. 

Ady  &  Nicholson  and  /.  H.  Richards,  for 
plaintiff  in  error.  Brown  <£  Kline,  for  de- 
fendant in  error. 

Valentine,  J.,  (after  stating  the  facie  as 
above.)  The  only  question  presented  by  the 
plaintiff  in  error,  the  railroad  company,  in 
this  court,  is  stated  in  its  counsel's  brief  as 
follows:  "The  amount  awarded  by  the  court 
upon  the  special  findings  of  the  jury  was  ex- 
cessive." The  portions,  however,  of  the 
special  findings  to  which  the  counsel  for  the 
plaintiff  in  error  particularly  objects  are  those 
portions  allowing  $500  for  the  inconvenience 
of  crossing  the  railroad  on  the  plaintiff's 
farm,  and  $1,643.90  for  the  inconvenience 
and  loss  of  time  in  farming  the  plaintiff's 
land  in  the  shape  in  which  it  was  left  by  the 
appropriation  of  the  right  of  way.  These 
damages,  in  fact,  include  nearly  all  the  dam- 
ages tliat  could  be  allowed  as  damages  to  the 
land  not  actually  taken ,  bu  t  not  all.  Whether 
these  amounts  are  excessive  or  not,  we  do 
not  know,  and  cannot  tell;  for  none  of  the 
evidence  upon  which  thejnry  made  their  find- 
ings has  been  brought  to  this  court.  The 
special  findings  of  the  jury  appear  to  be 
slightly  ambiguous.  But  still  we  cannot  say 
that  they  are  in  conflict  with  the  general  ver- 
dict; and,  if  they  are  erroneous  in  any  par- 
ticular, we  cannot  say  in  what  particular. 
Under  the  interrogatories  presented  to  the 
jury  for  findings,  they  could  not  have  found 
and  stated  separately  the  precise  amount  of 
each  and  every  item  or  element  of  damage 
which  they  had  a  right  to  consider,  and  which 
they  evidently  did  consider,  for  the  interrog- 
gXariea  did  not  call  for  such  findings ;  and  they 


did  not  attempt  to  state  in  their  findings  the 
amount  of  each  and  every  element  of  damage 
which  they  in  fact  did  consider.  They  con- 
sidered the  "destruction  of  the  crops,  hedges, 
and  trees, "  and  we  must, of  course,  presume, 
in  the  absence  of  the  evidence,  that  there  was 
evidence  authorizing  the  jury  to  consider 
these  matters;  and,  if  these  crops,  hedges, 
and  trees  were  upon  the  land  actually  appro- 
priated for  the  right  of  way,  the  jury  had  the 
right  to  so  consider  them.  Comp.  Laws 
1885,  c.  23,  art.  9,  §  86.  But  what  amount 
is  allowed  for  these  matters  is  not  stated. 
The  jury  also  considered  the  "depreciation  of 
the  commercial  value  of  the  land."  We  sup- 
pose that  the  jury,  by  using  the  words  "com- 
mercial value,  "meant  the  market  value;  and 
the  market  value  of  the  land  is  affected  by 
everything  that  would  tend  to  make  the  land 
more  or  less  valuable.  In  estimating  the  mar- 
ket value  of  the  land,  or  the  depreciation  of 
the  market  value  thereof,  the  jury  bad  the 
right  to  take  into  consideration,  among  other 
things,  the  symmetry  and  beauty  of  the  land 
before  the  right  of  way  was  appropriated, 
and  the  destruction  of  that  symmetry  and 
beauty  by  the  appropriation.  Whether  the 
jury  toolc  into  consideration  these  things  or 
not,  we  cannot  tell;  and  what,  if  anything, 
was  allowed  for  these  things,  we  cannot 
tell.  Indeed,  from  anything  presented  to  us 
by  the  record  in  this  case,  we  cannot  say  that 
any  material  error  was  committed  by  either 
the  jury  or  the  court  in  the  trial  of  the  case 
in  the  court  below.  The  judgment  of  the 
court  below  will  therefore  be  affirmed,  all  the 
justices  concurring. 


(1  Wash.  St.  17$) 

SoAuuoN  e.  Ward. 
(Supreme  Court  qf  Washington.    Feb.  28, 1880.) 

MOBTOAQSS  —  Presektation   Of   ChAnt   xoAum 
MoRTOAOOs's  Estate. 

1.  Failure  to  present  against  a  decedent's  es- 
tate a  claim  secured  b^  a  mortgage  on  bis  land, 
within  a  year  after  notice  to  present  their  claims 
is  given  to  creditors  of  the  estate,  under  Code 
Wash.  T.  i  1461,  which  provides  that  claims  shall  be 
barred  unless  so  presented,  cannot  affect  the  mort- 
gagee's right  to  subject  the  mortgaged  land  to 
payment  of  his  debt,  though  It  will  bar  his  right 
to  have  decedent's  other  estate  applied  on  any  de- 
ficlencythat  remains  after  exhausting  the  land. 

2.  Where  the  owner  of  a  mortgage  on  lands  of 
a  decedent  applies  to  the  probate  court,  under 
Code  Wash.  1'.  {  1523,  to  have  the  mortgage  re- 
deemed out  of  the  personal  assets  of  the  estate,  or, 
in  the  alternative  provided  by  section  1624,  to  have 
the  land  sold  and  the  proceeds  applied  on  me  debt, 
he  must  apply  within  the  year  allowed  by  section 
1467  for  presentation  of  claims  against  the  estate 
of  a  decedent. 

Appeal  from  district  court,  Klickitat 
county. 

William  G.  Ward,  during  his  life-time, 
made  his  promissory  note  in  favor  of  Justin 
Scammon  for  $1,500,  and  secured  the  pay- 
ment thereof  by  a  mortgage  on  certain  real 
estate.  Said  William  G.  Ward  died,  and  on 
the  22d  day  of  August.  1887,  Elizabeth  Ward, 
his  widow,  was  appointed  executrix  of  his 
will,  and  qualified  as  such  on  the  27th  day  of 
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jaid  month.  Soon  thereafter  she  published 
the  notice  to  creditors  to  present  tl)eir  claims 
against  the  estnte,  as  required  by  Code  Wash. 
§  1465.  Scammun  did  not  present  his  claim 
to  said  executrix  wlttiin  a  jear  after  such  no- 
tice, but  on  the  4th  day  of  October,  1889, 
began  this  proceeding  under  sections  1523, 
1524,  of  the  Code  of  Washington,  aslcing  that 
the  mortgaged  property  be  sold  to  satisfy  the 
mortgage  debt,  or  in  case  the  court  should 
find  it  to  be  beneficial  to  the  estate,  and  not 
injurious  to  creditors,  that  said  executrix  be 
ordered  to  redeem  the  same.  Code  Wash. 
§  1467,  referring  to  the  notice  to  creditors  to 
present  their  claims,  required  to  be  given  by 
section  1465,  provides  that  "if  a  claim  be  not 
presented  within  one  year  after  the  first  pub- 
lication of  the  notice,  it  shall  be  barred." 
Sections  1523  and  1524  are  as  follows:  "Sec. 
1523.  If  any  person  die,  having  mortgaged 
any  real  or  personal  est»te,  and  shall  not  hnve 
devised  the  same,  or  provided  for  the  redemp- 
tion thereof  by  will,  the  probate  court,  upon 
the  application  of  any  person  interested,  may 
order  the  executor  or  administrator  to  re- 
deem the  estate  out  of  the  personal  assets,  if 
It  should  appear  to  the  satisfaction  of  the 
court  that  such  redumption  would  be  l^ne- 
flcial  to  the  estate,  and  not  injurious  to  cred- 
itors." "Sec.  1524.  If  such  redemption  be 
not  deemed  expedient,  the  court  shuU  order 
such  property  to  be  sold  at  public  sale,  •  ♦  • 
and  the  purchase  money,  aftor  paying  the  ex- 
penses of  the  sale,  shall  first  be  applied  to  the 
payment  and  discharge  of  such  mortgage, 
and  the  residue  in  due  course  of  administra- 
tion. If  said  sale  of  the  mortgaged  premises 
shall  be  insufficient  to  secure  the  mortgage 
debt,  the  mortgagee  shall  file  a  claim  for  bal- 
ance, authenticatod  as  other  claims,  and  pay- 
able In  due  course  of  administration."  The 
probate  court  denied  Scammon's  application 
to  redeem  or  sell  the  land  under  the  above 
sections.  On  appeal  the  district  court  al- 
lowed the  application,  and  from  this  ruling 
the  executrix  appeals. 

W.  B.  Preshy,  for  appellant.  Bennet  dk 
Wilson  and  E,  Duatin,  for  appellee. 

Scott,  .T.  HaintifiF  instituted  this  pro- 
ceeding in  the  probate  court  of  Klickitat 
county  under  sections  1523  and  1524  of  the 
Code,  to  require  said  executrix  to  redeem  cer- 
tain lands  from  the  lien  of  a  mortgage  given 
to  plaintiff  by  William  G.  Ward,  whodied  in 
June,  1887,  leaving  a  will.  In  August,  1887. 
the  probate  court  of  said  county  admitted 
said  will  to  probate,  and  appointed  defendant 
executrix  thereof.  A  notice  to  creditors  was 
duly  published  under  Code,  §  1465,  in  Sep- 
tember, 1887.  The  claim  secured  by  the 
mortgage  was  not  presented  to  the  executrix. 
The  lands  covered  by  it  were  a  part  of  Ward's 
estate  at  the  time  of  bis  death,  but  were  not 
devised  by  him,  nor  was  their  redemption 
provided  for  in  the  will.  In  October,  1889, 
after  the  time  for  presenting  claims  against 
the  estate  hud  elapsed,  Scammon  commenced 
this  proceeding.    He  sought  for  no  relief  ex- 


cept as  against  the  land  mortgaged.  De- 
fendant resisted  the  application  upon  two 
grounds:  (1)  Tliat  the  mortgaged  debt  was 
barred  by  reason  of  its  not  having  l)een  pre- 
sented within  the  year,  as  provided  by  sec- 
tion 1467  of  the  Code;  (2)  that  if  the  claim 
was  not  barred  the  plaintiff  conld  not  apply 
to  the  probate  court  after  the  expiration  of 
said  year  without  having  presented  his  claim 
within  the  time  prescribed.  Tlie  probate 
court  sustained  the  objections,  and  the  plain- 
tiff appealed  to  the  district  court,  where  the 
objections  were  overruled,  and  a  redemption 
of  the  land  was  ordered;  whereupon  the  de- 
fendant appealed  to  this  court. 

As  to  tiie  first  objection  raised  by  the  de- 
fendant, we  think  that  the  plaintiff's  rights 
under  bis  mortgage,  as  to  the  lands  mort- 
gHged,  were  not  barred  by  a  failure  to  present 
his  claim  secured  thereby  to  the  executrix; 
that  the  failure  to  present  his  claim  would 
only  operate  to  prevent  him  from  making  any 
deficiency  that  might  remain  after  exhaust- 
ing the  mortgaged  property  out  of  the  testa- 
tor's other  estate.  Woe'rner,  Adm'n,  g  409, 
and  authorities  there  cited;  Allen  t.  Moer, 
16  Iowa,  307;  Fisher's  Ex'r  v.  Mossman,  II 
Ohio,  St  42;  Wilt.  Mortg.  Forec.  §  63;  Wood. 
Lim.  890,  cases  cited  in  note  5,  (commencing 
on  preceding  page;)  Willard  t.  Van  Leeu- 
wen,  56  Mich.  15,  22  N.  W.  Rep.  185;  Mo- 
Clure  v.  Owens,  32  Ark.  443;  Richardson  t. 
Hickman,  Id.  407.  The  only  authorities  pro- 
duced by  defendant  holding  a  contrary  doc- 
trine, that  were  not  subsequently  overruled 
in  the  same  courts  where  rendered,  were 
from  California,  and  were  founded  upon  the 
provisions  of  a  statute  materially  differing 
from  our  probate  act.  Section  1524  of  the 
Code,  where  it  alljws  the  mortgagee  to  file  » 
claim  for  a  balance  remaining  unpaid  after 
selling  the  mortgaged  land,  seems  to  imply 
that  it  is  not  necessary  to  present  the  claimr 
and  have  it  allowed  or  established  before  ap- 
plying to  have  the  lands  redeemed;  for,  if 
the  claim  should  be  established  in  the  flnt 
instance,  subsequent  proceedings  thereunder 
in  selling  the  land,  and  applying  the  pro- 
ceeds, where  a  sale  is  ordered,  would  be  con- 
ducted by,  and  be  within  the  knowledge  of» 
the  probate  court  and  the  executor  or  admin- 
istrator of  the  estate;  and  it  would  be  an  en- 
tirely idle  and  useless  provision  to  require  a. 
filing  and  authentication  of  a  claim  for  a  de- 
ficiency in  such  a  case.  By  holding  that  a 
mortgage  debt,  as  to  the  land  mortgaged,  is 
not  ^rred  by  a  failure  to  present  the  claim, 
the  usefulness  of  this  provision  in  section 
1524  becomes  apparent,  where  proceedings 
are  resorted  to  in  the  probate  court  to  have 
the  land  redeemed,  and  where  a  sale  is  bad 
therein,  and  an  amount  remains  unsatisSed 
thereafter. 

As  to  the  second  objection  urged,  however, 
we  are  of  the  opinion  that  a  mortgagee  who 
wishes  to  apply  to  the  probate  court,  under 
section  1523,  to  compel  the  redemption  of 
land  from  his  mortgage  lien,  (the  alternative 
being  that  when  the  order  to  redeem  is  not 
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granted  the  land  most  be  sold  onder  section 
1524,  and  the  proceeds  applied  upon  the 
mortgage  debt,)  whether  be  seeks  any  relief 
outside  of  the  property  mortgnged  or  not, 
must  so  apply  within  the  year  allowed  for 
the  presentation  of  claims  against  the  estate. 
It  is  contrary  to  the  intent  of  the  probate  act, 
and  also  to  public  policy,  to  allow  these  mat- 
ters to  come  in  afterwards;  and,  where  the 
application  is  not  made  within  said  time,  tlie 
remedy  must  be  sought  in  a  foreclosure  suit. 
Upon  this  last  ground  the  judgment  of  the 
district  court  is  reversed. 

Ain>EK8,  C.  J.,,and  Stilbs  and  Hoyt,  iTJ., 
concur.    Ditnbab,  J.,  not  sitting. 


O  Wash.  St  m 

MoMiXLAM  v.  Mau  et  at. 

In  re  McMillan's  Estate. 

(Sup/enw  Court  of  Washington.    Jan.  28, 1890.) 

HOUXSTBXD— JUSOMXHT  LlBK— NOTICB  OF  APPEAL. 

1.  A  Indgmeat  which  became,  under  Ck>de 
Wash.  T.  I  881,  a  general  lien  on  the  land  of  a  de- 
cedent on  which  he  resided  at  the  time  of  his  death, 
before  he  began  to  reside  thereon,  cannot  cat  off 
the  widow's  right  to  select  the  land  as  her  home- 
stead, nnder  section  1460,  asamendedby  Laws  1885- 
86,  p.  170,  which  provides  that  a  decedent's  widow 
or  children  may  remain  in  possession  of  the  home- 
stead; and  U  decedent  has  not,  in  his  life-time, 
complied  with  the  law  for  acquiring  a  homestead, 
they  may  have  the  same  set  aside  for  their  use, 
exempt  from  decedent's  debts. 

2.  In  Washington,  notice  of  appeal,  given  in 
open  court,  within  the  time  allowed  by  law,  though 
at  a  subsequent  term  of  the  court,  when  appellees 
are  not  present,  is  sufficient. 

Appeal  from  district  court.  Pierce  county. 

Laws  Wash.  1885-86,  p.  170,  referred  to  in 
the  opinion,  reads  as  follows:  "That  section 
1460  of  the  Code  be  amended  to  read  as  fol- 
lows: 'Sec.  1460.  When  a  person  shall  die, 
leaving  a  widow  or  minor  child  or  children, 
the  widow,  child,  or  children  shall  be  entitled 
to  remain  in  possession  of  the  homestead,  and 
of  all  the  wearing  apparel  of  the  family,  and 
of  all  the  household  furnitureuf  the  deceased; 
and,  if  the  head  of  the  family  in  his  life-time 
had  not  complied  with  the  provisions  of  the 
law^  relative  to  the  acquisition  of  a  home- 
stead, the  widow,  or  the  child  or  children, 
may  comply  with  such  provisions,  and  shall 
be  entitled  on  such  compliance  to  a  home- 
stead as  now  provided  by  law  fur  the  head  of 
a  family,  and  the  same  shall  be  set  .<(side  for 
the  use  of  the  widow,  child  or  children,  and 
shall  be  exempt  from  all  claims  for  the  pay- 
ment of  any  debt,  whether  individual  or  com- 
munity. Said  homestead  shall  be  for  the  use 
and  support  of  said  widow,  child  or  chilJren, 
and  shall  not  be  assets  in  the  hands  of  any 
administrator  or  executor  for  the  debts  of  the 
deceased,  whether  individual  or  commun- 
ity.'" 

Judson,  Sharpstein  d  Sullivan,  for  appel- 
lant, e.  M.  Hulltr  and  C.  D.  Young,  for 
appellees. 

Scott,  J.  Appellees  move  to  dismiss  the 
appeal  herein  for  various  reasons.    The  only 


one  that  seems  to  need  consideration  is  ns  to 
whether  the  notice  of  an  appeal  was  sufi9- 
cient.  It  appears  that  the  notice  was  given 
in  open  court  within  the  time  allowed  by 
law,  but  at  a  subsequent  term  of  the  court. 
It  does  not  appear  that  appellees  were  pres- 
ent, and  they  contend  that  notice  should  have 
been  served  upon  them  to  appear,  as  the  ap- 
peal notice  was  not  given  at  the  term  of  court 
when  judgment  was  rendered.  We  do  not 
think  the  point  well  taken,  and  hold  that  the 
notice  was  sufficient  under  the  law.  The 
motion  is  therefore  denied. 

This  case  comes  here  upon  an  agreed  state*- 
ment  of  facts.  Appellant  is  the  widow  of 
James  McMillan,  who  at  the  time  of  his  death 
f  owned  certain  lands  in  Pierce  county.  He 
left  several  minor  children.  While  his  estate 
was  being  administered  upon  in  the  probate 
court,  appellant  petitioned  said  court  to  set 
aside  a  homestead  under  section  1460  of  the 
Code,  as  subsequently  amended  in  the  Laws 
of  1885-86,  at  page  170.  It  appears  that  ap- 
pellees obtained  a  judgment  against  James 
McMillan,  and  filed  a  transcript  thereof  in 
the  auditor's  office,  and  that  the  same  became 
a  lien,  generally,  upon  his  real  estate,  under 
section  321  of  the  Ckxie;  that  after  said  lien 
attached  said  James  McMillan,  with  his  fam- 
ily, moved  upon  the  land  which  appellant  pe- 
titioned the  probate  court  to  set  aside  as  such 
homestead;  that  the  family  has  since  contin- 
ued to  reside  thereon;  and  that  no  claim  of 
a  homestead  had  been  made  prior  to  the  filing 
of  said  petition.  Appellees  filed  objections 
to  the  allowance  of  such  homestead,  setting 
up  their  judgment  lien,  and  maintaining  that 
as  the  lien  was  obtained  before  McMillan 
moved  upon  the  land,  or  took  any  step  to 
claim  the  same  as  a  homestead,  the  lien 
takes  precedence  of  appellant's  claim.  The 
probate  court  sustained  this  view^  and  re- 
fused to  set  the  same  aside.  An  appeal  was 
taken  to  the  district  court,  where  the  decis- 
ion of  the  probate  court  was  sustained,  and 
an  appeal  was  then  taken  to  this  court.  We 
think  that,  under  the  laws  relating  to  the  se- 
lection of  homesteads,  the  action  of  the  pro- 
bate and  district  courts  was  erroneous;  that 
the  obtaining  of  a  general  judgment  lien  does 
notcutofftbesubsequentselection  of  a  home- 
stead at  any  time  before  sale.  Therefore  thi 
judgment  is  reversed,  and  the  cause  remand- 
ed for  further  proceedings  in  accordance  with 
this  opinion. 

Anders,  C.  J.,  and  Hoyt,  Stiles,  and 
DuMBARt  JJ.,  concur. 


(1  Wash.  St.  19) 

Paxton  et  al.  v.  Danieli,. 
{Suvreme  Court  of  Washington.    Jan.  84, 1890.) 

Bebviob  09  Fbocbss— Noh-Residbht  Dbpbnsant 
— Appbab&kob. 

1.  A  judgment  rendered  on  a  promissory  note 
by  a  state  court,  on  service  by  publication  only, 
against  a  non-resident  defendant,  who  has  no  prop- 
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erty  within  tbe  state,  and  wbo  does  not  appear 
voluntarily,  is  void. 

8.  The  subsequent  appearan'ce  of  such  defend- 
ant by  attorney  to  move  the  court  to  set  the  judg- 
ment aside,  is  not  such  a  voluntary  appearance  as 
will  give  the  court  jurisdiction. 

Appeal  from  diBtrict  court,  Pierce  county. 

Action  by  Arthur  Daniell  against  Joseph 
E.  Shaw  and  J.  W.  Paxton  on  a  promissory 
note,  of  which  said  Paxton  was  guarantor. 
Service  was  had  by  publication  against  Pax- 
ton, who  was  a  non-resident  of  the  state,  and 
judgment  by  default  was  entered  against 
him.  Afterwards  said  Paxton  made,  through 
his  attorneys,  a  special  appearance,  and 
moved  the  court  to  set  aside  the  judgment 
against  him,  for  the  reason  that  he  had  never 
been  served  with  process,  and  that  the  judg- 
ment was  rendered  Hgainst  him  without  au- 
thority and  contrary  to  law.  The  motion 
was  conditionally  allowed  by  the  court, — the 
condition  t>eing  that  said  Paxton  answer  up- 
on the  merits  of  the  case  within  10  days. 
Prom  this  ruling  Paxton  appeals. 

Carroll,  Coinei-  &  Davis,  for  appellant. 
R.  P.  Hetisttl,  for  appellee. 

DtTNBAB,  J.  In  this  case  the  essential 
'  question  to  be  considered,  and  the  one  upon 
which  the  case  hinges,  is  the  validity  of  a 
judgment  rendered  against  a  non-resident 
defendant  by  the  publication  of  a  summons, 
where  no  property  of  the  defendant  is  brought 
under  the  control  of  the  court.  It  is  not 
shown  by  the  record  in  this  case  that  any  at- 
tachment had  been  served  upon  the  property 
of  the  defendant  or  had  been  issued  in  the 
case.  In  fact,  it  Is  admitted  by  the  argu- 
ment that  no  property  has  been  brought  un- 
der the  control  of  the  court.  Statutes  pro- 
viding the  mode  for  acquiring  jurisdiction  of 
a  defendant  by  public»tion  of  a  summons, 
being  in  derogation  of  the  common  law,  must 
be  strictly  followed  in  any  case  in  order  to 
give  the  court  jurisdiction  over  the  person 
of  the  defendant;  and  we  are  of  the  opinion 
that  the  law  Is  well  settled  that  such  stat- 
utes are  not  effective,  excepting  where  the 
action  ia  for  the  purposeof  effecting  the  status 
of  the  defendant^  and  that  the  tribunals  of  a 
state  have  no  authority  to  adjudicate  upon 
the  obligations  of  non-residents  where  they 
have  no  property  within  its  limits;  and  that 
a  judgment  rendered  against  non-residents, 
without  pergonal  service  of  '  process  upon 
them,  or  their  voluntary  appearance,  where 
the  suit  is  merely  in  personam,  is  void. 
Pennoyer  v.Neflf,95  U.  S.  714;  Harkness  v. 
Hyde,  98  U.  8.  476;  3  Estee  PI.  9.  The  case 
at  bar  seems  to  us,  as  far  as  the  record  dis- 
closes, to  fall  within  this  rule. 

We  do  not  tliink  that  the  appearance  made 
by  the  defendant  in  the  court  below  was  such 
an  appearance  as  would  waive  any  jurisdic- 
tional rights,  and  that  it  must  be  held  to  be 
a  special  appearance,  for  the  purpose  of  mak- 
ing a  motion  that  he  was  entitled  under  the 
law  to  make.  It  therefore  follows  that  the 
judgment  of  the  court  below  must  be  re- 
versed, and  this  cause  is  remanded  to  the 


court  below  for  action  in  accordance  with 
this  decision. 

Anders,  C.  J.,  and  Stiles.  Scott,  and 
HoYT,  JJ.,  concur. 


(1  Wash.  St.  TO) 

Hawks  v.  Yotaw  et  al. 
(Supreme  Court  of  Washington.  Feb.  8, 180a) 
JuDOMEXTS — Amendment  and  Vacation. 
Where  a  person  against  whom  a  judgment 
which  is  erroneous  but  not  void  has  been  entered, 
neither  appeals  therefrom,  nor  applies  lo  the 
court,  in  the  manner  and  within  tte  time  pre- 
scribed by  law,  to  have  it  set  aside,  the  district 
judge  has  no  power,  after  the  time  has  expired,  to 
vacate  or  modify  it. 

Appeal  from  district  court.  Pierce  county. 
E.  P.  Cadwell,  for  appellant.     Toton  <6 
Likens,  for  appellees. 

Scott,  J.  In  April,  1887,  plaintiff  brought 
suit  upon  a  promissory  note  against  the  de- 
fendants Yotaw,  as  maker,  and  Cook,  as 
guarantor.  Cook  appeared  in  the  action,  and 
Bled  a  written  consent  that  judgment  might 
be  taken  against  him  for  the  amount  found 
due;  and  judgment  was  rendered  against 
him  thereon,  March  2,  1887,  for  the  amount 
of  tlie  principal,  interest,  and  costs,  and  an 
attorney's  fee  of  $40.  The  note  provided 
for  a  reasonable  attorney's  fee.  Defendant 
Yotaw  resisted  the  suit,  and  judgment  was 
rendered  against  him  June  30,  1887,  at  the 
trial,  for  the  amount  found  due,  including 
an  attorney's  fee  of  $40.  No  appeal  was 
taken  by  either  of  the  defendants.  Execu- 
tions were  issued  at  different  times,  and 
various  amounts  were  collected.  August 
28,  1888,  after  more  than  a  year  had  elapsed 
since  tlie  expiration  of  the  term  at  which 
the  last  judgment  was  rendered  in  said  ac- 
tion, defendant  Cook  filed  an  affidavit  set- 
ting up,  substantially,  the  foregoing  facts, 
and  claiming  that  the  $40  attorney's  fee  in- 
cluded in  the  judgment  was  unauthorized, 
and  also  that  a  sufficient  amount  had  been 
collected  upon  the  several  executions  to  sat- 
isfy the  judgment.  Whereupon,  he  applied 
to  the  district  judge  for  an  order  citing  the 
plaintiff  to  appear  and  show  cause  why  said 
judgment  should  not  be  satisfied  and  dis- 
charged of  record.  The  order  was  granted, 
and  a  hearing  was  had  thereon  before  the 
judge  at  chambers.  The  plaintiff  objected 
to  the  proceeding,  alleging  that  it  was  un- 
aqthorized  by  law;  that  the  judge  had  no 
jurisdiction,  etc., — and  claimed  that  a  suffi- 
cient sum  had  not  been  collected  to  satisfy 
the  judgment.  Apparently,  the  judge  did 
not  find  that  enough  had  been  collected  to 
pay  it,  but  made  an  order  that  the  judgment 
against  Cook  be  modified  and  reformed  by 
striking  out  and  disallowing  the  $40  attor- 
ney's fee.  The  plaintiff  excepted  to  the  or- 
der, and  appealed  therefrom  to  this  court. 
Appellee  insists  that  there  was  no  objection 
to  tlie  order;  that  the  bare  exception  thereto 
was  not  sufficient. 
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The  final  order  made  in  the  proceeding  was 
not  within  the  scope  of  the  original  order  to 
show  cause,  which  was  only  directed  to  the 
satisfaction  of  the  judgment.  Tliis  order 
was  objected  to,  but  the  objection  was  not 
allowed  to  prevail.  The  entry  of  a  different 
order  from  that  contemplated  could  not  de- 
prive the  objection  made  of  its  force,  espe- 
cially as  it  does  not  appear  that  there  was  any 
opportunity  to  object  specially  to  the  final 
order  before  it  was  granted.  Ordinarily, 
where  an  opportunity  is  given,  the  objection 
must  be  made,  and  grounds  stated  upon 
which  to  base  an  exception.  Under  the  cir- 
cumstances of  this  proceeding,  however,  it 
is  held  that  the  point  was  suflBciently  raised 
by  the  objection  tliat  was  made,  and  the  ex- 
ception taken.  Without  passing  upon  the 
power  of  a  judge  to  order  a  judgment  satis- 
fied of  record  in  such  a  proceeding,  we  think 
the  final  order  was  clearly  unauthorized. 
The  original  judgment  may  have  been  ei^ 
roneous  in  some  respects,  but  it  was  not  void ; 
and  the  injured  party,  if  he  desired  "its  cor- 
rection, should  have  appealed  therefrom,  or 
have  applied  to  tlie  court  in  the  manner,  and 
within  the  time,  prescribed  by  law,  to  have 
it  set  aside.  The  time  tlierefor  in  this  case 
bad  expired,  and  the  district  judge  had  no 
power  to  vacate  or  change  it.  Consequently, 
the  order  modifying  the  judgment  is  hereby 
reversed,  aud  set  aside. 

Akoebs.  C.  J.,  and  Dunbab  and  Stiles, 
JJ.,  concur. 

HoYT,  J.,  not  sitting,  being  disqualified. 


<H  Colo.  8SS) 

I'OWN   07   LOXGMONT  V.  PARKER. 

iSupreme  Court  of  Colorado.  Fob.  28, 189d.) 
HrOBWATS — Abdttino  Ownbrs. 
Where  a  Und-ownet-  has  no  fee  in  the  land 
occupied  as  a  highway,  hut  his  land  ahnts  on  it, 
and  ne  has  rights  therein  not  shared  in  common 
with  the  general  public  for  purposes  of  travel  and 
use,  a  person  nslng  or  appropriating  such  highway 
or  a  portion  of  it  for  other  and  diiierent  purposes 
than  the  one  contemplated,  whereby  the  highway 
la  obstructed  and  impaired  as  a  means  of  ingress 
and  egress,  is  liable  to  the  abutting  owner  for  any 
consequential  damages  arising  from  snch  appro- 
priation and  use  depreciating  the  value  of  the 
Property.  Following  City  of  Denver  v.  Bayer,  3 
ac  Bep.  6.    Ricbmond,  C,  dissenting. 

Commissiouers'  decision.  Appeal  from  dis- 
trict court,  Boulder  county. 

Action  by  Edward  Parker  against  the  town 
of  Longmont,  to  recover  damages  for  the  de- 
preciation of  property  by  the  excavation  of  a 
ditch  in  the  highway  upon  which  the  prop- 
-  erty  abutted.  There  was  a  verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

F.  B.  Seeor  and  B.  L.  Carr,  for  appellant. 
Kinne  &  Way,  for  appellee. 

Reed,  C.  Parker,  the  appellee,  plaintiff 
below,  claimed  to  be  the  owner  of  a  five-acre 
tract  of  land  near  the  town  of  Longmont. 
Upon  the  trial,  no  direct  proof  of  ownership 
of  Parker  was  offered,  but  no  objection  was 


made  on  account  of  the  kind  of  proof  offered 
and  admitted,  and  the  ownership  will  be  re- 
garded as  conceded  by  appellant  on  the  trial. 
Plaintiff  had  a  brick  house  and  some  other 
improvements  on  liis  land  near  the  west  line 
of  the  lot,  and  resided  in  it.  The  lot  abutted 
upon  the  east  line  of  the  public  highway,  60 
feet  in  width.  The  house  was  about  25  feet 
from  the  line  of  the  road.  The  defendant 
was  a  municipal  corporation.  In  the  spring 
of  1885,  some  time  after  the  occupation  of 
plaintiff  commenced,  and  after  the  erection 
of  the  house  and  buildings,  the  defendant  ex- 
cavated a  ditch,  for  the  purpose  of  supplying 
the  town  with  water,  in  the  highwayin  front 
of  the  residence  of  plaintiff,  on  the  west  side 
of  thehighway;  the  distance  from  the  line  of 
plaintiff's  lot  to  the  bank  of  the  ditch  being 
about  49  feet.  Directly  in  front  of  the  prem- 
ises of  plaintiff  the  ditch,  at  its  greatest 
width,  was  from  14  to  17  feet,  and  its  depth 
about  6  feet  or  moie.  Plaintiff's  land  abut- 
ted upon  the  highway,  no  part  of  which  had 
been  his  property;  the  party  from  whom  he 
acquired  title  having  dedicated  the  land  in 
the  highway  to  public  use  previous  to  the 
sale  of  the  land  to  plaintiff.  Plaintiff  brought 
this  suit  to  recover  damages  to  his  property 
by  the  constructing  and  maintaining;  of  the 
ditch.  It  is  assigned  for  error  that  the  court 
overruled  the  demurrer  to  the  complaint.  On 
examination,  we  do  not  think  the  grounds  of 
demurrer  well  taken,  or  that  the  court  erred  in 
the  judgment  upon  it.  It  is  unnecessary  for 
an  understanding  of  the  case  that  the  plead- 
ings be  set  out  in  full.  It  is  3u£9cient  to  say 
that  the  issue  presented  for  trial  was  whether 
the  plaintiff's  property  had  or  )iad  not  been 
damaged  by  the  excavation  and  existence  of 
the  ditch.  The  case  was  tried  to  a  jury.  The 
evidence  was  conflicting.  Several  witnesses 
testified  to  damage,  varying  in  amount  from 
$300  to  9500;  but  their  evidence  in  regard 
to  the  manner  oC  arriving  at  the  amount-  of 
damage  and  the  elements  of  damage  going  to 
make  up  the  aggregate  was  quite  vague  and 
indefinite.  About  an  equal  number  of  wit- 
nesses testified  that  in  their  opinion  there 
was  no  damage.  It  was  in  evidence  that  the 
earth  taken  out  in  excavating  the  ditch  was 
■deposited  in  the  road  in  front  of  the  prem- 
ises of  plaintiff;  a  part  of  it  had  been  re- 
moved by  the  defendant  a  short  distance,  and 
used  in  grading  the  road  in  front  of  plain- 
tiff's property;  and  that  this  left  the  road 
higher  in  places  than  the  adjoining  land  of 
plaintiff.  The  verdict  was  found  for  the  plain- 
tiff for  9150,  and  judgment  entered  upon  the 
verdict. 

Considerable  latitude  was  allowed  and  in- 
dulged in  in  the  way  of  proof  upon  the  trial, 
and  some  very  remote  and  novel  elements  of 
damage  introduced,  but  no  objection  appears 
to  have  been  made  or  exceptions  taken.  No 
exception  was  taken  and  no  error  assigned 
upon  the  instructions  given.  Taken  as  a 
whole,  they  substantially  submitted  the  ques- 
tion of  damage,  and  the  law  in  this  state,  as 
announced  in  City  of  Denver  v.  Bayer,  7  Colo. 
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113,  2  Fac.  Bep.  6,  where  section  15  of  arti- 
cle 2  of  the  state  constitution  ("that  private 
property  shall  not  be  taken  or  damaged  for 
pnblic  or  private  use  without  just  compensa- 
tion " )  is  carefully  considereil  and  applied ;  and 
where  it  was  held  that  in  a  case  like  the  pres- 
ent, where  the  land-owner  had  no  fee  in  the 
land  occupied  as  a  highway,  but  his  land  abut- 
ted upon  it,  and  be  had  rights  therein  not 
shared  in  common  with  the  general  public  for 
purposes  of  travel  and  use,  a  party  using  or  ap- 
propriating  such  highway,  or  a  portion  of  it, 
for  other  and  different  purposes  than  the  one 
contemplated,  whereby  the  highway  was  ob- 
structed and  impfiired  as  a  means  of  ingress 
and  egress,  would  be  liable  to  the  abutting 
land-owner  for  any  consequential  damages 
arising  from  such  appropriation  and  use  de- 
preciiiting  tlie  value  of  the  property.  This 
application  of  the  constitutional  prohibition 
Is  well  sustained  by  many  authorities,  partic- 
ularly by  the  construction  given  by  the  En- 
glish courts  to  the  land  clauses  consolidation 
act  and  railway  clauses  consolidation  act  of 
1845.  (8  Vict  cc.  18,  20.)  In  those  cases  the 
words  used  are  "injuriously  affected,"  which 
are  certainly  in  meaning  and  intention  the 
same  as  the  word  "damaged,"  in  our  consti- 
tution. In  those  cases  it  has  invariably  been 
held  that  abutting  owners,  under  circum- 
stances like  those  presented  in  this  case,  could 
recover  consequential  damages  to  the  extent 
of  the  lessened  value  of  the  property.  The 
case  of  Beckett  v.  Bail  way  Co.,  L.  B.  3  C. 
P.  82,  was  tried  before  Cockbdrn,  C.  J., 
(1867.)  In  that  case  the  street  by  an  em- 
bankment was  narrowed  from  50  to  S3  feet 
opposite  the  property  of  the  plaintiff,  and  up- 
on the  trial  it  was  left  to  the  jury  to  say 
from  the  evidence  "  wbetlier  there  liad  been 
any  diminution  in  the  value  of  the  plaintiff's 
house  by  reason  of  the  construction  of  the 
road  in  front  of  it."  Upon  review,  in  the 
opinion  of  Buvn.!.,  C.  J.,  the  instruction  was 
held  to  be  correct,  and  it  was  said:  "Now, 
the  question  arises  whether  the  plaintiff's 
honse  in  the  case  was  '  injuriously  affected,' 
*  *  *  and  whether  there  is  dam.ig^  sus- 
tained by  the  plaintiff,"  etc.  Here  it  will  be 
observed  that  the  words  "injuriously  affect- 
ed" are  treated  as  synonymous  with  "dam- 
age," the  word  used  in  the  constitution. 
Some  states,  notably  Pennsylvania,  l)ave  giv- 
en provisions  similar  to  that  in  our  constitu- 
tion a  construction  different  frpm  that  given 
by  this  court.  The  language  in  section  8, 
art.  16,  of  the  constitution  of  Pennsylvania, 
is,  "shall  make  just  compensation  for  prop- 
erty taken,  injured,  or  destroyed."  In  Bail- 
road  Co.  V.  Lippincott,  116  Pa.  8t.  472,  9 
Atl.  Rep.  871,  it  was  lield  that  a  depreciation 
of  property,  by  reason  of  the  construction 
and  operation  of  a  railroad  upon  the  lands  of 
the  company,  was  not  an  injury  for  which 
any  damages  could  be  recovered.  But  for 
the  protection  of  individual  rights,  and  as  be- 
ing more  in  harmony  with  the  principles  of 
the  common  law,  we  think  the  constructidn 
of  this  court  and  those  of  England  better  and 


more  consonant  with  reason.  Under  the  de- 
cisions of  V\\a  court,  the  questions  for  the 
jury  to  determine  from  the  evidence  were 
whether  the  plaintiff  suffered  damages  differ- 
ing in  kind  from  those  suffered  tiy  the.  gen- 
eral public,  and  whether  the  property  of  the 
plaintiff  had  been  lessened  in  value  by  the 
acts  of  the  defendant.  It  cannot  be  said,  un- 
der the  evidence,  that  the  verdict  was  ex- 
cessive. It  was  midway  between  nothing,  as 
fixed  by  defendant's  witnesses,  and  $800,  the 
lowest  estimate  of  witnesses  for  plaintiff. 
There  having  been  no  serious  error  in  the  ad- 
mission of  the  testimony  or  charge  by  the 
court,  the  judgment  shotrld  be  affirmed. 

Pattison,  C,  concurs.  Richmond,  C, 
dissents. 

Pkr  Cukiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(14  Colo. 

Arnold  et  al.  v.  Woodward. 


X64) 


(Suvreme  Court  of  Colorado.    Jan.  80, 1880.) 

Bbb  Asjudicata — Adtbrse  Possession — Bjbct- 
mint — ^d&maoes. 

1.  A  judgment  in  ejectment,  by  a  landlord 
against  his  tenant  for  breach  of  uie  conditions  of 
the  lease,  wiU  not  bar  a  subsequent  action  against 
the  landlord  by  an  heir  of  the  tenant  to  recover 
the  land,  on  the  ground  that  a  patent  therefor  was 
issued  to  the  tenant  during  his  tenancy,  as  in  the 
former  action  the  tenant  was  estopped  to  deny  bis 
landlord's  title.    Elliot,  J.,  dissenting. 

2.  The  bringing  of  the  action  by  the  heir  of  the 
tenant  is  a  sufficient  recognition  that  the  relation 
of  landlord  and  tenant  had  been  terminated,  so  as 
to  entitle  the  heir  to  sile  for  posse-ssion  under  the 
patent,  where  the  landlord  was,  and  had  been  for 
years,  in  possession  under  the  judgment  in  the 
former  action. 

8.  Under  Gen.  St.  Colo,  i  21S6,  requiring  "a 
claim  and  color  of  title  made  In  good  faith"  as 
ground  of  adverse  possession,  one  cannot  bold  ad- 
versely to  another  when  he  knows  that  his  entry 
in  the  land-offlce  has  been  set  aside  or  disregarded, 
and  a  patent  has  issued  to  the  person  agidnst 
whom  he  claimed  an  adverse  holding. 

4.  Where  the  complaint  in  ejectment  contains 
no  allegation  of  special  damage,  the  damages  re- 
coverable cannot  include  the  value  of  the  use  of 
the  premises  by  defendant. 

Commissioners'  decision.  Appeal  from  dig- 
trict  court,  Chaffee  county. 

Tbe  undisputed  facts  in  this  case  are  as  fol- 
lows: In  the  year  1869,  Charles  G.  Arnold 
first  occupied  the  lands  in  controversy;  hav- 
ing entered  the  same  for  pre-emption  in  the 
United  States  land-offlce  at  Fairplay,  Colo. 
He  proved  up  on  them,  and  on  March  31, 
1874,  paid  tbe  sum  of  $200  therefor,  taking 
a  receipt  in  full,  describing  the  lands,  from 
the  receiver  of  the  land-office.  During  the 
year  1874,  Arnold  leased  the  premises  to  one 
James  A.  Woodward,  who  after  entry,  and 
while  in  possession  as  such  tenant,  filed  his 
application  for  said  land  in  the  United  States 
land-offlce  at  Fairplay,  for  the  purpose  of  ac- 
quiring title  thereto  in  his  own  right. 
"Thereupon  Arnold  brought  an  action  uf 
ejectment  under  the  lease  for  condition  brok- 
en for  the  premises  against  Woodward,  in 
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the  district  court,  and  in  1875  recovered  judg- 
ment, and  was  thereby  restored  to  the  actual 
possession  of  the  land.  Woodward  died  about 
this  time;  but  his  widow  and  heir,  Mary  S. 
Woodward,  continued  the  litigation.  She 
procured  herself  to  be  substituted  as  defend- 
ant in  place  of  her  deceased  husband,  paid 
the  costs  in  the  action,  and  obtained  a  new 
trial.  In  March,  1877,  a  patent  to  the  land 
was  granted  by  the  United  States  to  the 
heirs  of  Woodward,  deceased,  upon  the  ap- 
plication mnde  by  him  while  he  was  the  ten- 
ant of  Arnold.  The  record  does  not  disclose 
what  b>'came  of  Arnold's  pre-emption  claim. 
On  the  second  trial,  which  occurred  in  Sep- 
tember, 1877,  Mrs.  Woodward  was  permit- 
ted, against  the  objection  of  Arnold,  to  in- 
troduce in  evidence  the  patent  to  tlie  Wood- 
ward heirs,  and  upon  this  proof  a  verdict  and 
judgment  were  rendered  in  her  favor  for  pos- 
session of  the  premises ;  but,  before  possession 
Was  restored  to  her,  Arnold  appealed  the  case 
to  this  court.  In  November,  1878,  that  judg- 
ment was  reversed  on  the  sole  ground  that 
neither  Woodward  nor  his  heirs  could  in  that 
suit  make  use  of  the  patent  acquired  by  vir- 
tue of  steps  which  he.had  taken  while  he  was 
a  tenant  of  Arnold  to  defeat  tlie  title  of  his 
landlord.  The  cause  being  remanded  to  the 
district  court,  no  further  action  has  ever  been 
taken  therein;  and  Arnold,  in  the  mean 
time,  has  remained  in  possession  of  the  prem- 
ises, paying  the  taxes  thereon.  In  March, 
1883,  this  present  action  was  commenced  by 
said  Mary  S.  Woodward,  as  plaintiff,  against 
said  Charles  G.  Arnold,  as  defendant,  to  re- 
cover possession  of  the  same  premises  de- 
scribed in  the  former  action.  The  defendant 
Arnold,  among  other  things,  pleaded  the 
commencement  of  the  former  suit,  tliia  pro- 
ceedings thereunder,  the  reversal  thereof  by 
this  court,  and  its  continued  pendency, 
peaceable  possession,  and  payment  of  taxes, 
as  an  answer  to  the  action.  On  this  trial  in 
the  district  court  the  plaintiff  read  in  evi- 
dence the  same  patent  as  on  the  second  trial 
of  the  former  suit.  The  opinion  of  this 
court,  (Arnold  v.  Woodard,  4  Colo.  249,) 
and  the  bill  of  exceptions  in  the  original  case, 
were  admitted  in  evidence  without  objection ; 
and  it  was  also  admitted  that  the  plaintiff  is 
the  sole  heir  of  James  A.  Woodward,  de- 
ceased, and  that  she  resides  in  Chaffee  coun- 
ty, Colo.,  and  that  defendant  is  in  possession 
of  the  land  in  controversy.  Upon  this  proof 
of  title  alone,  the  facts  hereinbefore  stated 
being  admitted  or  proved  without  contrsdic- 
tioii,  a  finding  and  judgment  were  rendered 
in  favor  of  plaintiff  by  the  court  for  the  pos- 
session of  the  property.  The  defendant  Ar- 
nold Hppeals  again  to  this  court. 

Patterson  *  Thomas,  for  appellants. 
Wells,  McNeal  A  Macon,  for  appellee. 

Richmond,  C.  (after  stating  the  facts  as 
above.)  The  present  and  former  actions  be- 
tween these  parties  relating  to  the  land  in 
controversy  are  dissimilar.  In  the  former, 
Arnold  was  plaintiff,  and,  though  be  pro- 


ceeded in  ejectment,  yet  his  snit  was  based 
upon  the  lease  to  Woodward,  and  possession 
was  claimed  for  condition  broken.  The  right 
to  possession,  as  l)etween  landlord  and  ten- 
ant, was  alone  in  controversy.  Woodward's 
possession  as  tenant  at  that  time  under  the 
lease  being  then  admitted,  the  question  of 
title  was  not  and  could  not  be  litigated;  for 
"the  tenant  is  estopped  to  deny  the  landlord's 
title."  By  entering  upon  and  occupying  the 
premises  under  the  lease.  Woodward  and  his 
heir  were  estopped  from  questioning  Arnold's 
ownership,  and  from  introducing  the  patent 
which  during  the  tenancy  liad  been  acquired 
by  Woodward  from  tlie  United  States.  The 
present  action,  on  the  other  hand,  was  insti- 
tuted by  Mrs.  Woodward  in  ejectment  against 
Arnold  to  try  the  title  to  the  premises.  The 
lOHSe  was  ignored  in  tlie  complaint,  and  the 
action  brought  upon  the  assertion  of  a  fee- 
simple  ownership  under  the  patent.  It  is 
therefore  apparent  that,  besides  a  reversal  of 
the  position  of  the  parties,  the  pleadings,  the 
issues  made,  the  relief  sought,  and  tlie  evi- 
dence admissible  in  the  two  cases  were  radi- 
cally different.  A  judgment  for  Arnold  in 
the  former  suit  would  not  estop  Woodward 
from  prosecuting  the  present  suit.  It  fol- 
lows, therefore,  that  that  snit  could  not  bar 
or  abate  this  one.  6  Waite,  Act.  A  Def. 
499,  and  cases;  "Vance  v.  dinger,  27  Cal. 
858;  Screw  Co.  v.  Bliven,  3  Blatchf.  240; 
Osbbrn  v.  Cloud,  23  Iowa,  104. 

It  is  said,  however,  that  Mrs.  Woodward 
could  not  rely  upon  her  patent  title  until  the 
property  held  under  the  lease  had  been  sur- 
rendered, and  thus  the  relationship  of  land- 
lord and  tenant  terminated.  This  proposition 
was  announced  by  the  court,  on  appeal,  in 
the  former  suit.  Arnold  v.  Woodard,  4 
Colo.  249.  Upon  the  reversal  and  remand- 
ing of  that  cause,  Mrs.  Woodward  acquiesced 
in  the  conclusion  then  pronounced  by  this 
court,  and  took  no  further  steps  in  that  suit. 
Her  sole  defense  to  that  action  had  been  de- 
clared entirely  nnavailing,  and  Arnold  was 
in  position  to  take  his  judgment,  or  perhaps 
to  dismiss  his  action;  for  be  held  tlie  actual 
and  exclusive  possession,  having  obttiined  the 
same  as  a  result  of  the  first  trial.  At  the  time 
of  commencing  the  present  action,  Mrs. 
Woodward  was  not,  and  for  years  had  not 
been,  in  possession  of  the  premises.  She  did 
not  assert,  and  for  years  had  not  in  any  way 
asserted,  her  right  to  such  possession  as  a 
tenant  or  otherwise.  By  commencing  the 
present  action  to  try  the  title  she  satisfied 
fully,  if  she  had  not  done  so  before,  the  re- 
quirement concerning  a  surrender  of  prop- 
erty. The  institution  of  this  suit  is  clearly  a 
recognition  by  Mrs.  Woodward  of  the  fact 
that  the  relation  of  landlord  and  tenant  no 
longer  exists;  also  that  she  is  not  in  posses- 
sion, but  that  Arnold  is.  The  law  commands 
no  foolish  or  needless  adts.  To  say  that,  un- 
der the  circumstances,  it  was  her  duty,  be- 
fore commencing  this  suit,  to  notify  Arnold 
that  she  voluntarily  surrendered  a  possession 
which  she  did  not  have,  would  be  to  corn- 
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mand  an  idle  and  useless  ceremony;  or  to 
bold  that,  as  a  condition  precedent  to  her  as- 
sertion of  the  present  right  of  action,  slie 
should  have  withdrawn  her  answer,  nnd  no- 
tified the  court  below  that  judgment  might  be 
taken  against  her  in  the  former  suit,  would 
be  to  require  a  proceeding  equally  superflu- 
ous; she  did  not  control  tliatsuit,  and  its  re- 
suit  was  a  matter  of  indifference  to  her.  We 
think  that  plaintiff,  having  a  patent  from 
the  United  States,  was  entitled  to  assert  ber 
rights  thereunder  in  the  present  suit. 

It  is  scarcely  necessary  to  add  that  tliere  is 
no  inconsistency  between  this  decision  and 
the  decision  in  Arnold  v.  Woodard,  supra. 
That  case  simply  held  that,  since  the  patent 
in  question  was  obtained  while  Woodward 
was  a  tenant  under  the  lease,  he  could  not 
rely  upon  it  in  defending  the  action  of  Arnold 
as  lessor  or  landlord,  for  posseesiou  against 
him  as  lessee  or  tenant;  and  that  be  was 
bound  to  surrender,  and  thus  terminate,  the 
tenancy,  before  be  could  be  permitted  to  as- 
sert his  title.  Holding,  as  we  now  do,  that 
there  has  been  a  surrender  of  such  possession 
and  a  termination  of  the  tenancy,  the  obsta- 
cle to  the  assertion  of  ownersliip  under  the 
patent  has  been  reiuoved.  The  claim  of  a 
bar  by  the  statute  of  limitations  (Gen.  St.  § 
2186)  is  not  well  taken.  Arnold's  entry  in 
the  land-office  had  been  set  aside  or  disre- 
garded, and  the  patent  from  the  United  States 
had  issued  to  VV'^oodward.  Such  issuance  of 
the  patent  necessarily  indicates  that  all  steps 
required  in  connection  therewith  were  duly 
taken.  Arnold  v.  Woodard,  supra.  Dur- 
ing a  large  part  of  the  period  covered  by  Ar- 
ndd's  alleged  adverse  holding,  these  facts  ex- 
isted and  were  known  to  him.  Under  thecir- 
cumstances,  there  was  not  such  a  "claim  and 
color  of  title  made  in  good  faith"  as  laid  the 
foundation  for  an  application  of  the  statute. 
Spellman  v.  Curtenius,  12111.415.  Thecom- 
plaint  in  the  present  action  contained  no  al- 
legation of  special  damage;  therefore  the 
damages  recoverable  could  not  include  the 
value  of  the  use  of  the  premises  daring  their 
occupancy  by  Arnold.  Lamed  v.  Hudson, 
57  N.  T.  151.  It  follows  that  the  admission 
of  testimony  and  the  instruction  to  the  jury 
on  this  point  were  erroneous.  For  error  in 
the  measure  of  damages  adopted,  the  judg- 
ment must  be  reversed. 

Per  Cckijju.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  re- 
versed. 

Elliott,  J.  {dissenting.)  There  is  one 
important  particular  in  which  I  cannot  con- 
cur in  the  able  opinion  of  Mr.  Commissioner 
Richmond.  The  correctness  of  the  decision 
in  Arnold  v,  Woodard,  4  Colo.  249,  where- 
by that  case  was  reversed  and  remanded,  is  con- 
ceded by  counsel  for  appellee.  They  also  admit 
that  upon  a  retrial  of  that  case  the  present 
plaintiff  must  inevitablybedefeated.  It  isditfl- 
cultto  perceive  how  her  cause  is  improved  by 
the  present  action.    It  will  be  observed  that 


the  former  suit  is  between  the  same  parties  as 
this,  it  is  of  the  same  nature,  it  concerns  the 
same  subject-matter,  the  same  relief  is  sought, 
and  it  is  still  pending.  Mrs.  Woodward 
seeks  in  both  actions  to  establish  the  same 
title  upon  the  same  evidence.  It  is  true,  the 
parties  occupy  reverse  positioos  as  plaintiff 
and  defendant;  but  the  present  plaintiff,  if 
successful  as  defendant  in  the  former  suit, 
would  be  entitled  to  the  same  relief  as  if  suc- 
cessful as  plaintiff  in  the  present  action.  Rev. 
St.  1868,  c.  27,  §  SO.  A  more  complete  iden- 
tity of  parties,  nature,  and  cause  of  action, 
subject-matter,  relief,  and  evidence  could 
hardly  arise. 

It  is  claimed,  however,  that  the  relation  of 
landlord  and  tenant  no  longer  .exists,  and 
that,  in  this  respect,  the  present  action  dif- 
fers from  the  former  one.  In  the  former 
opinion  it  is  said  that  the  steps  taken  by 
Woodward  to  acquire  title  from  the  United 
States  during  his  tenancy  under  Arnold  were 
of  necessity  hostile  to  his  landlord's  title,  and 
that,  before  he  could  assert  any  rights  under 
a  title  thus  acquired,  he  must  surrender  pos- 
session of  the  premises.  From  this  and  other 
language  in  the  opinion  it  is  insisted  that, 
though  a  tenant  may  not  use  a  superior  title 
acquired  by  his  own  act  hostile  to  the  title  of 
his  landlord  during  the  tenancy  as  a  defense 
to  a  suit  brought  by  his  landlord,again3t  Ijim 
for  possession,  yet  that  he  may,  by  surren- 
dering possession,  use  such  superior  title  in 
an  action  thereafter  brought  by  himself  to 
regain  possession  from  his  former  landlord. 
Conceding  the  correctness  of  this  proposition, 
it  avails  the  plaintiff  nothing  in  the  present 
action;  its  terms  are  not  brc»d  enough  to  in- 
clude a  party  in  her  situation.  Plaintiff  has 
never  surrendered  possession  of  the  premises- 
in  any  proper  sense  of  the  term.  On  the 
contrary,  she  has  strenuously  resisted  the 
landlord's  efforts  to  regain  possession;  and, 
though  driven  from  the  field  by  legal  process, 
has  steadily  maintained  an  attitude  of  hostil- 
ity. So  long  as  the  former  action  remains 
pending  and  undisposed  of,  it  is  in  law  a  con- 
tinuing menace  to  the  landlord's  possession. 
A  surrender  implies  a  yielding  up  of  the  les- 
ser estate  by  the  tenant  to  him  who  has  the 
immediate  estate  in  reversion  or  remainder, 
whereby  the  lesser  estate  is  merged  in  the 
greater  by  mutual  agreement.  Bouv.  Law 
I)ict.  The  surrender  must  be  voluntary,  or, 
at  least,  the  controversy  concerning  the  pos- 
session must  be  fully  terminated  before  the 
tenant  can  be  permitted  to  assail  the  land- 
lord's title  by  means  of  a  title  inconsistent 
therewith,  acquired  through  hostile  action  on 
his  part,  while  the  tenancy  continued.  While 
the  former  action  remains  pending  and  con- 
tested, it  cannot  be  well  said  that  plaintift 
has  surrendered  possession;  but  her  ttatwi 
in  respect  to  the  property  must  be  considered 
the  same  in  legal  effect  as  if  she  had  remained 
in  possession  while  the  case  was  being  liti- 
gated through  the  various  courts.  In  anions 
of  ejectment  under  our  practice,  the  party  in 
possession  may  retain  it  until  final  jadgmei\t. 
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and  during  the  prosecution  of  an  appeal;  and 
if  a  change  is  etfected  through  legal  process, 
before  the  Qnal  termination  of  the  litigation, 
it  does  not  affect  the  rights  of  the  parties. 
Eev.  St.  1868,  supra. 

But  it  is  said  that  plaintifF  has  acquiesced 
in  the  conclusion  pronounced  by  tliis  court 
on  the  former  appeal.  In  what  manner  has 
she  manifested  thi»acquiescence?  The  only 
final  judgment  ever  pronounced  against  her 
was  on  the  first  trial  of  the  former  action. 
That  judgment  she  caused  to  be  vacated,  as 
she  miglit  do  under  the  statute  then  in  force, 
(Rev.  St.  1868,  c.  27,  §  26;)  and  upon  the 
second  trial  the  judgment  was  in  her  favor. 
This  cotirt  reversed  the  latter  judgment,  and 
remanded  the  cause,  but  did  not  enter  final 
judgment,  nor  direct  the  district  court  so  to 
do.  Since  then  no  action  whatever  has  been 
taken  in  the  cause  by  either  party,  and  there 
is  no  Anal  judgment  therein  remaining  of 
record  Anywhere. 

It  is  urged  that  the  lapse  of  time  during 
which  Mrs.  Woodward  remained  out  of  pos- 
session, forbearing  to  assert  any  claim  to 
the  premises,  is  a  circumstance  strengthen- 
ing her  right  to  maintain  this  action  before 
the  termination  of  the  former  one.  A  most 
novel  doctrine,  that  a  claim  is  to  be  received 
with  more  favor  because  it  is  stale!  Great 
virtue  is  also  attached  to  the  commencement 
of  this  action  as  an  evidence  of  acquiescence 
and  surrender  on  the  part  of  plaintifT.  A 
singular  way  to  manifest  acquiescence  in  de- 
fendant's claim,  to  commence  a  fresh  action 
against  him  for  the  same  cause  before  the 
former  action  is  terminated!  The  surrender 
of  possession  spoken  of  in  the  former  opinion 
must  mean  something  more  than  a  mere 
physical  change  of  possession, — as  the  put- 
ting of  Woodward  out  and  the  putting  of 
Arnold  in, — for  that  kind  of  a  change  had  al- 
ready taken  place  before  the  second  trial  of 
the  former  action  occurred;  and  yet  it  was 
held  erroneous  to  admit  the  Woodward  pat- 
ent in  evidence  against  Arnold  on  that  trial, 
and  the  judgment  based  thereon  was  re- 
versed for  that  very  reason.  How,  then,  can 
the  present  judgment  be  sustained  on  the 
same  evidence?  ~As  we  have  seen,  the  for- 
mer action  in  all  its  aspects  is  precisely  the 
same  as  the  present.  Since  long  before  the 
second  trial  of  the  former  action  the  posses- 
sion of  the  property  and  the  attitude  of  the 
parties  in  relation  thereto  have  remained  in 
statu  quo.  'So  change  whatever  has  oc- 
curred. Mrs.  Woodward  has  not  given  or  of- 
fered any  deed  of  surrender;  she  has  not 
moved  the  former  action  to  trial  or  judg- 
ment, nor  attempted  so  to  do;  she  has  not 
witlidrawn  her  answer,  nor  offered  to  allow 
judgment  to  be  taken  therein ;  she  has  in  no 
way  acknowledged  the  landlord's  original 
title,  nor  done  any  act  signifying  her  acqui- 
escence therein.  Her  attitude  is  the  same  as 
it  was  when  she  paid  the  costs  of  the  first 
suit,  and  obtained  a  new  trial.  Everything 
remains  in  the  precise  condition  it  was  when 
the   second   trial  was  entered  upon.    The 


cause  stands  contested  upon  the  record,  the 
same  as  if  there  had  never  been  a  trial.  In 
this  view,  the  matter  is  too  plain  for  argu- 
ment that,  since  Mrs.  Woodward  confessedly 
cannot  introduce  the  patent  to  defeat  the 
former  suit  pending,  she  cannot,  without  in 
some  way  disposing  of  the  obstacle  thereto, 
maintain  a  fresh  action  against  Arnold,  for 
precisely  the  same  cause,  by  the  introduction 
of  the  self-same  patent.  It  would  be  a  strange 
anomaly  in  oar  jurisprudence  if,  where  two 
actions  in  ejectment  are  pending  at  the  same 
time,  in  the  same  court,  involving  the  same 
title  to  the  same  land,  and  between  the  same 
parties,  occupying  the  same  position  in  re- 
spect to  the  property  in  the  one  case  as  in 
the  other,  one  party  might  recover  the  pos- 
session in  one  action,  and  the  other  party  re- 
cover it  in  the  other  action,  upon  precisely 
the  same  evidence.  If  this  be  allowable, 
when  and  where  will  the  litigation  end?  If 
plaintifF  may  oust  defendant  by  the  present 
action,  what  is  to  prevent  defendant  from  re- 
gaining possession  by  prosecuting  the  former 
suit  to  judgment,  since  it  is  conceded  that 
plaintiff  cannot  defend  against  it?  In  1  Bac. 
Abr.  29,  it  is  said :  "The  law  wiU  not  allow 
two  quare  impedits  to  be  brought  for  the 
same  presentation,  viz.,  a  second  by  the  de- 
fendant against  the  plaintiff,  when  there  is 
one  pending  in  the  court  by  the  plaintiff 
against  the  defendant;  et  nio  in  hrevi  de 
parlitione,  because  the  defendant  can  have 
the  same  remedy  on  the  first  writ  as  he 
could  on  the  second.  The  law  is  so  watchful 
against  all  vexatious  suits  that  it  will  neither 
suffer  two  actions  of  the  same  nature  to  be 
pending  for  the  same  demand,  nor  even  two 
actions  of  a  different  nature. "  Bev.  St.  1868, 
c.  27,  §  30;  Tayl,  Landl.  &  Ten.  §  705; 

6  Wait,  Act.  A  Def.,  496  et  seq.:  Ward  v. 
Gore,  37  How.  Pr.  119;  Parker  v.  Colcord,  2 
N.  H.  86;  Tracy  v.  Reed,  4  Blackf.  56;  Hart 
V.  Granger,  1  Conn.  154;  Colt  v.  Partridge, 

7  Mete.  575;  Ryerson  v.  Eldred,  18  Mich.  12; 
Doe  V.  Baytup,  30  E.  C.  L.  105.  It  follows 
from  the  foregoing  that,  under  the  pleadings 
and  proof,  the  former  suit  pending  should  b^ 
held  sufficient  to  abate  the  .present  action, 
and  that  the  judgment  by  the  district  court 
should  be  reversed  for  that  reason. 


04  Colo.  1T4> 

SicKUAN  et  al.  V.  Abernathy  et  al. 

Saue  v.  Hax. 

(SuTpreme  Court  of  Colorado.    Dec.  34, 1889.) 

paadduiibht    cosvetanobs  —  partnership— 
Rights  of  Ckeditors. 

1.  Where  an  insolvent  firm  ba^  transferred  all 
Its  property,  taking  notes  in  payment.  Its  credit- 
ors, wbo  have  not  sought  to  have  the  sale  set  aside, 
but  have  acquiesced  in  it,  and  treated  it  as  legiti- 
mate, by  proceeding  against  the  pnrcbasers  by  at- 
tachment for  the  money  supposed  to  be  due  on  the 
notes,  cannot  question  the  bona  fides  of  the  sale. 

2.  Nor  can  they  in  such  proceeding  attack  tbe 
validity  of  payments  made  by  the  purchasers, 
though  the  latter  had  knowledge  of  the  firm's  in- 
debtedness, since  there  is  no  privity  between  them 
and  the  purchasers. 
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3.  In  such  proceeding,  evidence  as  to  contracts 
between  tbe  firm  and  the  purchasers,  as  to  the  ap- 
plication on  the  notes  of  acconnts  due  the  firm  by 
the  partners  individnally,  and  assigned  to  the  pur^ 
chasers  with  the  other  firm  accounts,  is  .immate- 
rial, since  the  parties  had  a  right  to  make  any  con- 
tract they  chose  as  to  the  mode  of  paying  the  notes. 

4.  No  creditor's  lien  can  attach  to  the  partner- 
ship assets  of  an  insolvent  firm  until  they'have 
been  brought  into  the  custody  of  the  law  by  the 
interposition  of  tbe  court. 

5.  The  right  of  a  creditor  to  garnish  property, 
effects,  etc.,  of  a  debtor,  in  the  possession  and 
charge,  or  under  the  control,  of  a  third  person, 
under  Gen.  St.  Colo.  518,  §  155i,  does  not  apply  as 
against  purchasers,  without  fraud,  of  the  property 
oi  an  insolvent  partnership,  who  have  paid  the 
purchase  monoy. 

Commissioners'  decision.   Appeal  from  dis- 
trict court,  Larimer  county. 

In  October,  1881,  AJonzo  P.  Sickman  and 
S.  B.  Livingstun  formed  a  partnei-ship  for 
transacting  a  mercantile  business ;  were  equal 
partners:  only  continu<>d  in  business  until 
about  the  4th  day  of  Fi-bruary  following, 
when  the  firm  of  Livingston  &  Sickman  sold 
to  Jonathan  Sickman,  father  of  A.  P.  Sick- 
man,  and  T.  H.  Dayy,  and  by  bill  of  sale  as- 
signed and  transferred  to  them,  the  entire 
stuck  of  goods  then  on  hand,  book-accounts, 
credits,  and  good- will,  for  the  sura  of  $15,000, 
and  received  in  payment  three  notes,  of 
$5,000  each,'  made  by  Sii-kman  &  Davy,  due, 
respectively,  60,  90,  and  120  days  after  date. 
Livingston  &  Sickman  at  the  time  Of  the  sale 
were  badly  in  debt,  if  not  insolvent.  Im- 
mediately upon  commencing  business,  or 
very  shortly  afterwards.  Sick  man  &  Davy 
commenced  to  pay  the  815,000  for  which  the 
notes  were  given,  without  regard  to  the  time 
of  their  maturity.  Such  payments  were 
made  upon  the  orders  of  Livingston  &  Sick- 
man,  and  paid  either  in  cash,  or  by  substitut- 
ing thK  paper  of  Sickman  &  Davy  for  that  of 
Livingston  &  Sickman.  At  the  time  of  the 
purchase  by  Sickman  &  Davy,  A.  P.  Sickman 
WHS  Indebted  to  the  Poudre  Valley  Bank  for 
$2,000  for  money  borrowed,  for  which  the 
bank  held  his  note,  which,  with  interest, 
amounted  to  $2,083,  on  April  19,  1882,  at 
which  timp  it  was  paid  by  Sickman  &  Davy 
at  the  request  of  Livingston  &  Sickman,  and 
a  credit  given  for  the  amount  upon  one  of 
the  $5,000  notes  of  Sickman  &  Davy.  Atnong 
the  accounts  standing  upon  the  books  of  the 
old  firm  at  the  time  of  the  sale  which  were 
assigned  to  Sickman  &  Davy  was  a  ptrsonal 
account  of  A.  P.  Sickman,  due  the  firm  of 
Livingston  &  Sickman,  of  $827.16;  one  of  S. 
V.  Livingston,  $665.43;  and  another  of  Liv- 
ingston, called  the  "house  account,"  of 
$1,066.99, — Livingston's  two  amounting  to 
$1,732.42;  also,  an  account  against  one  L. 
Welch  of  $409.22,  against  which  Welch  had 
a  set-off  for  the  full  amount,  which  did  not 
appear  upon  the  books.  These  several  ac- 
counts, amounting  to  $2,968.80,  together 
with  a  bill  of  goods,  amounting  to  $254.78, 
bought  by  Livingsttm  from  Sickmnn  &  Davy 
after  the  transfer,  making  in  tiie  aggregate 
over  $3,000,  were,  by  the  mutual  agreement 
of  Livingston  and  A.  P.  Sickman  with  Sick- 


man &  Davy,  indorsed  as  credits  upon  the 
notes  of  the  latter.  These  being  tbe  pay- 
ments over  which  the  controverey  arose, 
others  need  not  be  noticed.  About  the  1st 
of  March,  1883,  appellees  Abernathy  and  Hax, 
respectively,  commenced  proceedings  by  at- 
tachment against  Livingston  and  A.  P.  Sick- 
man for  sums  due  them  for  goods  sold,  and 
Jonathan  Sickman  and  Davy  were  served  as 
gainishees.  They  having  answered  that  they 
were  not  indebted,  the  answers  were  trav- 
ersed. After  trials  had  been  had  in  the  coun- 
ty court,  appeals  were  taken  to  the  district 
court,  a  trial  had  by  jury,  resulting  in  favor 
of  the  garnishees,  which  verdict  was  set  aside 
by  the  court.  In  March,  1885,  another  trial 
WHS  had,  resulting  in  flnding  the  garnishees 
Indebted  to  Livingston  &Slckman in  thesum 
of  $3,123.44.  From  which  judgments,  ap- 
peals were  taken  to  this  court.  Errors  are 
assigned  upon  the  giving  by  the  court  of  tbe 
3d,  4th.  7th,  8th,  9th,  lUth,  lltb,  l^th,  and 
13th  instructions  on  the  part  of  plaintiffs, 
and  upon  the  refusal  of  thecourt  to  give  two 
instructions  asked  by  garnishees. 

Ballard,  Kobiiiaon  &  Love,  for  appellants. 
Baynes,  Dunning  &  AnnU,  for  appellees. 

Reed,  C,  (after  stating  the  fonts  at 
above.)  At  the  time  the  suits  by  attachment 
against  Livingston  &  Sickman,  and  the  pro- 
beeding  by  garnishment  of  Sickman  &  Davy, 
were  commenced,  the  three  notes  of  the  lat- 
ter, which  were  negotiable,  had  been  paid  to 
the  satisfaction  of  the  payees,  delivered  up 
to  tbe  makers,  and  the  whole  transaction 
closed.  Section  12.  c.  46,  Gen.  St.  520,  is  as 
follows:  "No  person  shall  be  liable  as  a  gar- 
nishee by  reason  of  having  drawn,  accepted, 
made,  or  indorsed  any  negotiable  instrument, 
when  the  same  Is  not  due  in  the  hands  of  the 
defendant  at  the  time  of  service  of  the  gar- 
nishee summons,  or  tlie  rendition  of  the 
judgment."  This  might,  perhaps,  be  con- 
sidered as  concluding  this  case,  when  applied 
to  the  facts,  if  our  construction  of  it  ia  cor- 
rect; but  the  learned  and  experienced  judge 
before  whom  the  case  was  tried  does  not  seem 
to  have  so  considered  it.  Neither  did  tbe 
counsel.  The  importknce  of  the  case  seems 
to  render  a  full  discussion  of  the  questions 
presented  necessary. 

At  the  time  of  the  sale  and  transfer  of  the 
assets  of  the  defendants  to  the  garnishees, 
the  attendant  circumstances  and  relation  of 
some  of  the  parties  were  such,  perhaps,  as  to 
raise  a  doubt  in  regard  to  the  honesty  of  tbe 
transaction  sufficient  to  have  caused  an  in- 
vestigation by  the  creditors,  which  might 
have  been  had  under  proper  proceedings;  and, 
if  found  fraudulent,  tbe  sale  could  have  been 
set  aside,  and  the  entire  property  in  the 
hands  of  Sickman  &  Davy  subjected  to  tbe 
payment  of  tbe  debts,  or,  if  found  best,  tbe 
sale  could  have  been  affirmed,  and  provision 
made  for  the  application  of  the  entire  pro- 
ceeds to  the  payment  of  the  debts.  But  no 
such  course  was  taken.  The  creditors,  in- 
stead of  questioning  the  honesty  of  tbe  sale. 
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acq aiesced,  treated  it  as  legitimate,  and  elect- 
ed to  proceed  against  the  purchasers  for  mon- 
ey supposed  to  be  due.  By  the  course  pur- 
sued the  sale  and  transfer  of  the  assets  of  the 
firm  to  the  garnishees  was  ratiOed.  There 
are  numerous  autliorities  in  support  of  this 
proposition.  In  Bishop  v.  Trustees  of  Hart, 
28  Vt.  75,  it  is  said:  "By  instituting  tliis 
suit  to  recover  the  avails  of  the  property  as- 
signed,  and  therein  charging  them  as  trustees 
under  the  assignment,  they  have  not  only 
ratified  the  assignment  itself,  but  also  any 
disposition  of  the  property  which  may  have 
been  made  by  the  trustees  under  it.  The 
plaintiffs  will  not  be  at  liberty  after  that  to 
question  the  legality  of  any  transfer  of  the 
property  which  the  trustees  may  have  made." 
After  having  acquiesced  in  the  sale,  and  by 
failing  to  institute  proper  proceedings,  and 
by  instituting  this  suit,  having  ratified  the 
sale,  it  is  clear  the  creditors  could  not  chal- 
lenge the  bona  fides  of  the  transaction,  nor 
impeach  it  for  fraud.  ^Neither  could  they  atr 
tack  collaterally,  on  the  proceeding  agajnst 
the  garnishees,  the  validity  of  the  payments 
made.  To.  have  enabled  them  to  successfully 
attack  it,  there  must  have  been  some  privity 
existing  between  the  creditors  and  garnishees ; 
otherwise,  the  transaction,  being  one  they 
had  affirmed,  rested  entirely  with  tlie  parties 
to  the  purchase  and  sale.  A  knowledge  of 
the  indebtedness  of  the  old  firm,  of  itself,  im- 
posed upon  the  purchasers  no  obligation, 
either  legal  or  moral,  in  regard  to  the  ap- 
plication of  the  funds.  Such  obligation  could 
only  be  imposed  l)y  contract,  or  by  the  inter- 
vention of  legal  proceedings.  Unless  credit- 
ors intervened  by  proper  suits  while  an  in- 
debtedness existed,  the  garnishees  could  not 
be  affected  by  the  question  of  solvency  or  in- 
solvency of  the  parties,  or  their  own  knowl- 
edge, or  want  of  knowledge,  on  that  subject. 
An  individual  or  firm  may  be  notoriously  in- 
solvent, and  yet,  as  long  as  they  are  unre- 
strained at  law  by  legal  proceedings,  can  con- 
tinue to  do  business  as  If  absolutely  solvent. 
A  purchaser  can  take  good  title  to  any  prop- 
erty purchased,  and  discharge  his  indebted- 
ness in  any  agreed  manner. 

There  was  evidently  a  misconception  by 
the  court  in  regard  to  tlie  law  applicable  to 
the  case.  As  before  stated,  previous  to  the 
closing  of  the  transactions  between  the  old 
firm  and  the  new  one,  no  suit  was  instituted. 
There  are  two  propositions  of  law  necessary 
to  be  discussed  in  this  connection:  First, 
until  a  court  interposed,  and  the  assets  of 
the  firm  were  in  the  custody  of  the  law,  there 
could  be  no  creditors'  lien  upon  partnership 
assets,  as  supposed  by  the  court;  second, 
previous  to  intervention  and  custody  of  as- 
sets by  the  court,  the  right  to  have  firm  as- 
sets applied  to  the  payment  of  firm  debts  in 
preference  to  those  of  the  individual  debts  of 
the  paitners  was  one  that  pertained  to  the 
firm,  and  individuals '  composing  the  firm, 
and  in  no  wise  pertains  to  the  creditors  of 
the  firm.  In  Case  v.  Beauregard,  99  V.  S. 
119,  it  is  said:  "So  long  as  the  *  *  * 
v.2Sp.no.9— 29 


partner  retains  an  interest  in  the  firm  assets 
as  a  partner,  a  court  of  equity  will  allow'the 
creditors  of  the  firm  to  avail  themselves  of 
bis  equity,  and  enforce  tlirough  it  the  appli- 
cation of  those  assets,  primarily,  to  payment 
of  the  debts  due  them,  whenever  the  property 
comes  under  its  administration.  It  is  indis- 
pensable, however,  to  such  relief,  when  the 
creditors  are,  as  in  the  present  case,  simple 
contract  creditors,  that  the  partnership  prop- 
erty should  be  within  the  control  of  the  court, 
and  in  the  course  of  administration,  brought 
there  by  the  bankruptcy  of  the  firm,  or  by  an 
assignment,  or  by  the  creation  of  a  trust  in 
some  mode.  This  is  because  neither  the  part- 
ners nor  the  joint  creditors  have  any  specific 
lien,  nor  is  there  any  trust  that  can  be  en- 
forced until  the  property  has  passed  in  ous- 
todia  legU."  This  case  was  followed  by 
another  between  the  same  parties  in  lUl  17. 
S.  688,  where  the  decision  was  reaffirmed. 
This  was  followed  by  Fitzpatrick  v.  Flanna- 
gan,  106  U.  S.  648,  1  Sup.  Ct.  Rep.  369, 
where  nearly  the  identical  question  involved 
in  this  case  was  presented.  In  that  the  court 
below  instructed  the  jury  as  follows:  "If  you 
shall  find  from  the  evidence  that  the  defend- 
ant sold  or  transferred  any  of  the  property 
or  assets  of  the  late  firm  of  Fitzpatrick  Bros, 
with  intent  to  prevent  the  creditors  of  the 
firm  of  Fitzpatrick  Bros.,  oir  any  of  them, 
from  collecting  their  debts,  such  sale  or  dis- 
position will  sustain  this  ground  of  attach- 
ment. It  was  the  duty  of  the  defendant,  as 
such  surviving  partner,,  to  apply  all  of  the 
assets  of  the  firm  to  the  payment  of  the  debts 
due  by  the  firm;  and,  if  he  appropriated  any 
part  of  them  to  the  payment  of  his  individual 
debts,  it  was  a  fraud  upon  the  firm  creditors, 
whether  he  so  considered  it  or  m)t,  and,  if 
established  by  the  proof,  will  sustain  this 
ground  of  attachment,  as  the  law  will  pre- 
sume that  he  intended  the  natural  result  of 
his  act."  In  the  opinion  of  the  court  the 
learned  Justice  Matthews,  since  deceased, 
said:  "It  is  fair  to  consider  this  charge,  al- 
though not  so  qualified,  in  connection  with 
the  facts,  in  reference  to  which  there  was  evi- 
dence that  the  firm  of  Fitzpatrick  Bros,  and 
its  individual  members  were  insolvent,  in  the 
sense  of  not  being  able  to  pay  their  debts,  dur- 
ing the  whole  period  of  it^  existence,  and  the 
additional  fact  that  the  deceased  partner  had 
before  his  death  drawn  from  the  partnership 
more  than  his  interest  therein,  and  was  in- 
debted to  the  firm.  The  legal  right  of  a  part- 
nership creditor  to  subject  the  partnership 
propeiiy  to  the  payment  of  his  debt  consists 
simply  in  the  right  to  reduce  his  claim  to 
judgment,  and  to  sell  the  goods  of  his  debtors 
on  execution.  His  right  to  appropriate  the 
partnership  property,  specifically,  to  the  pay- 
ment of  his  debt,  in  equity,  in  preference  to 
creditors  of  an  individual  partner,  is  derived 
through  the  other  partner,  whose  original 
right  it  is  to  have  the  partnership  assets  ap- 
plied to  the  payment  of  partnership  obliga- 
tions; and  this  equity  of  the  creditor  subsists 
as  long  as  that  of  the  partner  through  which 
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It  Is  derived  remains," — and,  after  quoting 
the  paragraph  above  cited,  from  Case  v.  Beau- 
regard, proceeded  to  say:  "Hence  it  follows 
that  '  if,  before  the  interposition  of  the  court 
is  asked,  the  property  has  ceased  to  belong  to 
the  partnership,  if  by  a  bona  fide  transfer  it 
has  become  the  several  property  eitlier  of  one 
pai°tner,  or  of  a  third  person,  the  equities  of 
the  partners  are  extinguished,  and  conse- 
quently the  derivative  equities  of  the  credit- 
ors are  at  an  end.'  "  Further,  speaking  of 
Case  T.  Beauregard,  he  said:  "In  that  case  it 
was  held,  in  respect  to  a  firm  admitted  to  be 
insolvent,  that  transfers  made  by  the  indi- 
Tidual  partners  of  their  interest  in  the  part- 
nership property  converted  that  property  into 
individual  property,  terminated  the  equity  of 
any  partner  to  require  the  application  thereof 
to  the  payment  of  the  joint  debts,  and  con- 
stituted a  bar  to  a  bill  in  equity  filed  by  a 
partnership  creditor  to  subject  it  to  the  pay- 
ment of  bis  debt;  the  relief  prayed  for  being 
grounded  on  the  claim  tliat  these  transfers 
were  in  fraud  of  bis  rights  as  a  creditor  of  the 
firm," — and  then  cited  with  approval  the  case 
of  8chmidlapp  v.  Currie,  55  Miss.  597,  where 
it  is  said:  "The  doctrine  that  firm  assets  must 
first  be  applied  to  the  payment  of  lirm  debts, 
and  individual  property  tu  individual  debts, 
is  only  a  principle  of  administration  adopted 
by  the  courts  where,  from  any  cause,  they 
are  called  upon  to  wind  up  the  firm  business, 
and  find  that  the  roenibers  have  made  nq  valid 
disposition  of,  or  charges  upon,  its  assets. 
Thus  where,  upon  the  dissolution  of  the  firm 
by  death  or  limitation  or  bankruptcy,  or  from 
any  other  cause,  the  courts  are  called  upon 
to  wind  up  the  concern,  they  adopt  and  en- 
force the  principle  stated;  but  the  principle 
itself  springs  alone  out  of  the  obligation  to 
do  justice  between  the  partners."  "In  that 
case,  one  of  two  partners,  but  with  the  assent 
of  the  other,  and  without  any  fraudulent  in- 
tent, transferred  the  whole  business  and  stock 
of  the  firm  to  a  third  person  in  payment  of 
an  individual  debt.  A  creditor  of  the  part- 
nership sued  out  a  writ  of  attachment  against 
them,  and  caused  it  to  be  levied  on  the  goods 
in  the  possession  of  the  purchaser,  upon  the 
ground  that  the  transfer  of  the  firm  goods  in 
satisfaction  of  the  individual  debt  of  one  of 
the  partners  was  fraudulent  and  void  as 
against  firm  creditors."  And  it  was  held 
that  an  attachment  would  not  lie.  The  learned 
justice,  in  Fitzpatrick  v.  Flannagan,  supra, 
after  stating  that  the  sam«  principle  applied 
in  cases  of  dissolution,  whether  voluntary  or 
by  the  death  of  a  partner,  proceeded  to  say: 
"And  unless  a  partnership  creditor,  or  the 
personal  representatives  of  the  deceased  part- 
ner, commenced  such  a  proceeding  to  liqui- 
date the  affairs  of  the  partnership,  there  is 
nothing  to  prevent  the  surviving  partner 
from  dealing  with  the  partnership  property 
as  bis  own,  and  acting  in  good  faith  to  make 
valid  dispositions  of  it;  *  *  ♦  and  if,  in 
like  good  faith,  with  the  acquiescence  of  the 
personal  representatives  of  ttie  deceased  part- 
ner<  lie  uses  the  firm  property  to  continue  the 


business  on  his  own  account,  and  in  his  own 
name,  he  does  it  without  other  liability  than 
to  be  held  accountable  to  the  estate  of  bis  de- 
ceased partner  for  a  share  of  the  profits,  or. 
as  we  have  seen,  upon  a  bill  filed  for  that 
purpose  by  the  personal  representatives  of 
the  deceased  partner  or  a  partnership  creditor 
to  wind  up  the  firm  business,  and  apply  its 
assets  to  the  payment  of  its  debts.  Any  in- 
termediate disposition  of  the  property  made 
in  good  faith,  even  although  it  may  have  been 
specifically  a  part  of  the  partnership  assets, 
and  even  if  it  has  been  applied  to  the  payment 
of  his  individual  obligations,  will  be  valid 
and  effectual,  and,  without  circumstances 
showing  an  actual  intention  to  defraud,  can- 
not be  treated  as  a  fraud  in  law  upon  part- 
nership creditors."  1  Bates,  Partn.  §  540: 
"Each  partner  has  the  right  to  require  that 
all  the  assets  be  applied  to  the  payment  of 
debts,  for  otherwise  his  own  liability  in  solida 
for  them  all  would  be  undiminished.  This  is 
a  right  which  appertains  to  him  personally, 
and  not  to  this  partnership  creditors.  In  case 
the  assets  pass  under  the  control  of  the  courts 
for  distribution,  either  by  reason  of  bank- 
ruptcy, death,  or  suit  for  accounting  and  dis- 
solution, not  only  will  the  rights  of  the  part- 
ners to  have  the  debts  paid  be  carried  out, 
but  the  court  will  subrogate  the  credits  to 
this  right,  and  treat  it  as  an  obligation,  pro- 
vided it  had  not  been  parted  with  by  the  part- 
ners at  the  time  the  court  came  into  possession 
of  the  fund."  In  2  Bates,  Partn.  §  820,  it  is 
said:  "While  creditors  have  no  lien  nor  claim 
upon  the  partnership  assets  other  than  any 
individual  creditor  has  against  his  debtor's 
property,  except  as  derived  in  consequence 
of  the  partner's  equity,  as  will  be  seen,  yet 
each  partner  has  an  equity  to  compel  the  ap- 
plication of  the  assets  to  the  joint  debts." 
And  in  section  824:  "As  stated  at  the  begin- 
ning of  this  chapter,  the  partnership  creditors, 
except  when  they  are  given  thebenefitof  tbe 
partner's  equity,  have  of  themselves  no  other 
claim  than  any  creditor  has  on  his  debtor's 
property.  The  right  of  a  pai-tnersbip  creditor 
to  be  paid  has  been  extended  in  many  juris- 
dictions beyond  what  the  logic  of  its  original 
foundation  will  warrant.  The  partners  have 
jointly  tbe  same  right  of  absolute  disposition 
of  their  joint  properly  that  any  individaal 
has.  They  may  sell  it,  pledge  it,  convert  it 
into  other  forms,  divide  it  up  among  them- 
selves, devote  it  to  the  payment  of  debts,  or 
part  of  the  debts,  or  exercise  other  ownersliip 
over  it.  subject  only  to  each  other's  rights, 
and  to  the  operation  of  statutes  forbidding 
voluntary  conveyances  to  hinder  and  defraud 
creditors. "  And  these  positions  are  sustained 
by  numerous  authorities  both  in  England  and 
the  different  states.  See,  also.  Story,  Partn. 
§§  347,  358,  362,  and  notes.  Further,  to  the 
point  that  creditors  have  no  lien  except 
through  tbe  partners,  and  that  when  the  as- 
sets have  been  disposed  of  by  the  consent  of 
the  partners  the  equity  of  the  individual  part- 
ners has  been  extinguished,  and  no  lien  re- 
mains to  the  creditors,  see  Hoxie  v.  Carr,  1 
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Snro.  173;  Allen  v.  Center  Val.  Co.,  21  Conn. 
130;  McDonald  v.  Beach,  2  Blackf.55;  Kist- 
ner  v.  Sindlinger,  33  Ind.  114;  Harris  v.  Fea- 
body,  73  Me.  262;  Glenn  v.  Gill,  2  Md.  1; 
Locke  V.  Lewis,  124  Mass.  1. 

This,  according  to  all  the  authorities,  is  the 
law  as  applicable  to  the  creditors,  tlie  flrm, 
and  the  individual  members  of  the  flrm;  and 
it  will  readily  appear  that  the  law  supposed 
by  the  court  to  be  applicable  to  the  garnishees 
would  not  have  been  correct  if  attempted  to 
be  applied  on  attachment  proceedings  by 
creditors  against  Livingston  &Sickman;  for, 
as  between  them,  fraud  per  se  could  not  be 
presumed.  Section  20,  c.  43,  Gen.  St.,  is  as 
follows:  "The  question  of  fraudulent  intent 
in  all  cases  arising  under  the  provisions  of 
this  title  shall  be  deemed  a  question  of  fact, 
and  not  of  law,  nor  shall  any  conveyances  or 
charges  be  adjudged  fraudulent  against  cred- 
itors or  purchasers  solely  on  the  ground  that 
it  was  not  founded  on  a  valuable  considera- 
tion." One  who  alleges  fraud  m list  clearly 
and  distinctly  prove  the  fraud  be  alleges. 
Beatty  t.  Fishel,  100  Mass.  448;  Klein  v. 
Horine.  47  III.  430;  Morgan  v.  Olvey,  53 
Ind.  6.  "In  order  to  establish  fraud,  the 
true  rale,  in  all  courts,  is  to  require  such  le- 
gal evidence  as  will  overcome  in  the  mind  of 
the  tribunal  the  legal  presumption  of  inno- 
cence, and  beget  a  belief  of  the  truth  of  the 
allegation  of  fraud."  Marksbury  v.  Taylor, 
10  Bush,  519.  There  is  a  wide  distinction 
between  fraud  per  se  (a  fraud  at  law)  and 
fraud  in  fact.  Tlie  first,  as  shown  by  the  in- 
structions, was  assumed  to  exist  and  control. 
If,  in  this  case,  there  was  any  question  of 
fraud,  it  was  a  question  of  fraud  in  fact,  de- 
pending, upon  the  intention  of  the  parties  to 
be  charged,  and  to  be  determined  by  the  jury, 
on  proper  instructions,  and  not  by  the  court, 
Bigelow,  Fraud,  139;  Milne  v.  Henry,  40 
Pa.  gt.  352;  Twyne's  Case,  1  Smith,  Lead. 
Cas.  (5th  £d.)  47,  Amer.  note.  The  bona 
ftdet  at  the  sale  could,  as  has  been  shown, 
only  have  been  tried  in  a  proceeding  to  set  it 
aside.  "The  general  rule  is  that  the  gar- 
nishee is  not  chargeable  unless  the  defendant 
could  recover  of  him  what  the  plaintiff  seeks 
to  secure  by  garnishment."  VVap.  Attachm. 
202;  Drake,  Attachm.  §  458.  And  this  rule 
has  been  adopted  and  decided  to  be  the  law 
in  the  federal  courts,  and  in  the  courts  of 
nearly  if  not  all  the  states.  This  rule  is  sub- 
ject to  this  exception:  "Where  the  garnishee 
is  in  possession  of  effects  of  the  defendant 
under  a  fraudulent  transfer  from  the  latter, 
there,  though  the  defendant  would  have  no 
claim  against  the  garnishee,  yet  a  creditor  of 
the  defendant  can  subject  the  effects  in  the 
garnishee's  hands  to  his  attachment."  Drake, 
Attachm.  §  458;  Wap.  Attachm.  215.  The 
reason  is  obvious:  The  defendant,  by  mak- 
ing a  fraudulent  transfer,  precludes  himself 
from  proceeding  at  law  to  recover  the  value, 
while  the  creditor  is  not  precluded. 

The  court  and  counsel  for  appellees  seem 
to  have  misapprehended  our  statute,  and  the 


proper  application  of  the  exception  above 
stated.  Under  our  statute,  and  it  is  substan- 
tially the  same  in  nearly  all  the  states,  gar- 
nishment will  be  effective — First,  where  the 
garnishee  is  indebted  to  the  defendant  either 
in  money  or  property;  second,  when  the  gar- 
nishee is  in  possession  and  charge  of,  or  has 
under  his  control,  any  property,  effects, 
goods,  chattels,  rights,  credits,  or  choses  in 
action  of  the  defendant.  Gen.  St.  p.  518, 
§  1554;  Code  1883.  §  104.  It  will  be  ob- 
served that  the  two  are  entirely  distinct  and 
separable.  The  language  of  the  exception 
and  the  authorities  confine  it  entirely  to  the 
second.  It  is  "effects"  in  the  hands  of  the 
garnishee,  as  contradistinguished  from  the 
debt  payable  in  money  or  property.  In  this 
case  the  proceeding  was  under  the  first  clause, 
for  a  debt  payable  in  money,  while  the  law 
supposed  to  apply  was  only  applicable  to  the 
second  clause,  where  the  garnishee  bad  ef- 
fects of  the  defendant,  where  by  reason  of 
the  fraud  no  title  had  passed  to  the  effects,- 
and  they  could  be  subjected  to  attachment  as 
the  property  of  the  defendant,  when  he  had 
precluded  himself  from  asserting  his  legal 
ownership.  There  is  no  evidence  whatever 
of  an  intended  fraud.  It  could  only  have 
been  assumed  or  inferred  from  the  supposed 
illegal  application  of  the  personal  accounts 
to  the  payment  of  the  notes.  Thefraud  con- 
templated in,  and  to  be  prevented  by,  law,  is 
the  illegal  disposition  of  property  by  transfer, 
to  place  it  beyond  the  reach  of  the  creditor, 
with  the  expectation  of  subsequently  deriv- 
ing some  benefit  himself  irom  it  or  its  pro- 
ceeds. Without  such  intention  or  expecta^ 
tion,  there  could  be  no  motive.  Section  11, 
0.  43.  Gen.  St.  p.  509,  is  as  follows:  "All 
deeds  of  gift,  all  conveyances,  and  all  trans- 
fers or  assignments,  verbal  or  written,  of 
goods,  chattels,  or  things  in  action,  made  in 
trust  for  the  use  of  the  person  making  the 
same,  shall  be  void  as  against  the  creditors, 
existing,  of  such  person."  By  no  possibility, 
in  this  (jase,  could  the  indorsement  of  the 
amount  upon  the  notes,  and  canceling  so 
much  of  the  indebtedness,  have  inured  to  the 
benefit  of  the  defendants.  It  was  clearly 
against  their  interest,  and  can  only  be  ex- 
plained as  being  done  in  pursuance  of  the 
agreement  made  at  the  time  of  the  purchase. 
It  is  assigned  for  error  that  the  court  re- 
fused to  allow  the  witness  Jonathan  Sick- 
man  to  testify  further  as  to  what  the  contract 
between,  the  parties  was  in  regard  to  the  in- 
dividual accounts  of  the  members  of  the  old 
firm.  We  think  this  was  not  an  error,  not 
on  the  ground  on  which  it  was  presumably 
put  by  the  couil;,  that  the  indorsements  were 
fraudulent  jt>e/-  se,  but  from  the  fact  that  the  in- 
quiry was  unimportant,  being  one  that  could 
not  legally  arise  in  a  controversy  between 
creditors  and  garnishees,  under  the  circum 
stances  and  facts  as  before  shown.  We  Ac 
not  intend  to  be  understood  as  holding  that  tbr 
debts  of  individual  partners,  due  to  the  firm 
of  which  they  are  members,  can  or  car  not  \ii 
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nsstgned  so  as  to  pass  as  assets  of  the  flrm 
by  a  sale.  A  case  might  arise  where  it  would 
become  necessary  to  determine  the  question; 
but,  in  our  view,  it  is  not  necessary  to  deter- 
mine it  here.  There  were  no  intervening 
suits.  The  property  was  not  in  the  custody 
of  the  law.  The  parties  to  the  contract  all 
united  in  the  transaction,  and  its  conclusion 
was  mntiially  satisfactory.  A  mutual  mis- 
take of  the  parties  in  regard  to  the  law,  if  one 
was  made,  could  not  vitiate  the  transaction. 
The  creditors,  by  the  course  pursued,  as 
•liown  above,  had  ratified  it,  and  could  not 
raise  and  adjudicate  the  question  of  legality 
in  a  proceeding  against  garnishees  to  recover 
a  supposed  debt.  If,  as  appears,  the  accounts 
were  sold,  and  the  amounts  were  to  be,  and 
were,  deducted  from  the  purchase  price,  tlien 
they  became  and  were  a  part  of  the  consider- 
ation for  which  the  notes  were  given,  and 
when  indorsed  were  a  payment  pro  tanto. 
To  hold  otherwise  would  be  to  make  a  new 
contract,  never  contemplated  by  the  parties, 
and  increase  the  purchase  price  over  03,000. 
To  arbitrarily  say  that  the  indi  vidual  accounts 
could  not  be  regarded  in  law  as  assets,  and 
transferred, — hence,  that  the  indorsements  of 
the  amounts  upon  the  notes  were  illegal,  and 
no  payment, — and  that  the  garnishees  were 
liable  for  the  amounts  to  the  attaching  cred- 
itors, would  be  to  create  adebl  for  that  amount 
due  the  defendants,  which  creditors  could  ap- 
propriate, never  contemplated  by  defendants 
or  garnishees ;  one  that  had  been  satisfactorily 
settled  and  discharged  by  the  only  parties  le- 
gally concerned ;  a  debt  in  favor  of  defendants 
that  they  could  in  no  wise  enforce  as  against 
the  garnishees. 

We  think  the  learned  judge  erred  in  his  in- 
structions to  the  jury,  particularly  in  those 
from  7  to  13,  both  inclusive,  given  on  the  part 
of  plaintiffs.  They  were  inapplicable  in  the 
case  presented.  They  are  based  upon  the 
mistaken  theory  that  the  garnishees  were  the 
trustees  of  the  creditors  of  the  old  firm,  and 
as  such  chargeable  with  the  proper  application 
of  the  funds.  As  shown,  the  position  is  not 
tenable.  It  was  a  purchase  and  sale  in  which 
creditors  in  no  way  participated,  nor  in  any 
way  attempted  to  interfere,  by  suit  or  other- 
wise, until  the  whole  purchase  price  had  been 
paid,  and  the  transaction  closed  to  themutual 
satisfaction  of  all  the  parties  having  a  legal 
right  to  question  it.  It  follows  that  the 
learned  judge  was  mistaken,  not  as  to  the  law 
controlling  the  application  of  partnership 
funds,  but  in  applying  in  this  case  the  prin- 
ciples of  law  only  applicable  to  the  funds,  as- 
sets, or  effects  of  partnership,  when,  by  prop- 
er suits,  they  were  in  the  custody  of  the  court 
for  distribution. .  Thejudgment  should  be  re- 
versed, and  the  garnishee  discharged. 

BicuHOMD  and  Pattison,  CC,  concur. 

Per  Curiam.  Por  the  reasons  stated  in 
the  foregoing  opinion,  the  judgments  are  re- 
versed, and  the  causes  remanded,  with  direo- 
tions  to  discharge  the  garnishees. 


Mr.  Justice  Elliott,  having  presided  at 
the  trials  below,  did  not  participate  in  this 
decision. 


04  Colo.  227) 

Johnson  v.  Mitchbll. 
(Supreme  Cmirt  of  Colorado.    Feb.  14, 1890.) 

CONTHACTB — CONSIDEBATIOW. 

A  promissory  note  T/raa  given  by  defendant 
solely  Bs  collateral  secarity  for  a  debt  due  plaintiff 
on  account.  Before  the  giving  of  the  note,  this  ac- 
count, together  with  a  trust-deed  securing  it,  bad 
been  assigned  to  a  third  person.  DefendaDtwas 
ignorant  of  such  assignment,  and  would  not  have 
executed  the  note  had  he  known  of  it.  After  the 
assignment,  and  before  the  commencement  of  suit 
on  the  note,  the  assignee  received  payment  In  full 
of  the  account  in  question.  The  note  had  not  been 
negotiated.  Held,  that  plaintiff  could  not  recover, 
there  being  no  consideration  for  the  note. 

Error  to  Fremont  county  court. 
A.  Macon,  for  plaintiff  in  error. 

Helu,  C.  J.  There  is  no  appearance  in 
this  court  by  defendant  in  error,  and  we  are 
at  a  loss  to  know  upon  whatground  the  court 
below  rendered  the  judgment  challenged  by 
the  present  proceeding.  The  evidence  before 
us,  which  was  properly  admitted  under  the 
pleadings,  shows  without  serious  conflict  that 
the  promissory  note  sued  on  was  given  by 
Johnson  solely  as  collateral  security  for  a  debt 
to  Mitchell  &  Co.  upon  account,  owed  by  a 
certain  mining  company,  of  which  Johnson 
was  the  general  manager;  that  prior  to  the 
giving  of  the  note  this  account,  together  with 
a  trust-deed'  securing  the  same,  had  been  as- 
signed to  a  third  party,  and  neither  Miti^hell. 
the  payee  of  the  note,  nor  Mitchell  &  Co.  re- 
tained any  interest  whatever  therein;  that 
Johnson  was  ignorant  of  such  assignment^ 
and  would  not  have  executed  the  note  had  he 
possessed  knowledge  thereof ;  that  subsequent 
to  the  assignment  mentioned,  and  prior  to 
the  commencement  of  suit,  the  assignee  re- 
ceived payment  in  full  of  the  account  in  qaes- 
tion.  The  promissory  note  in  suit  was  not 
negotiated,  and  the  action  is  betwe«'n  the 
original  parties  thereto.  From  the  foregoing 
evidence,  it  appears  that  there  was  no  con- 
sideration in  law  for  the  original  waking  of 
the  instrument;  also  that  the  consideration 
upon  which  the  maker  supposed  he  was  giv- 
ing the  instrument  had  failed  by  payment  of 
the  account  prior  to  suit.  Clearly,  upon  the 
record  as  now  presented  to  this  court,  plain- 
tiff below  wus  not  entitled  to  recover.  The 
judgment  is  accordingly  reversed. 


(U  Colo.  2SU 

Empire  Land  &  Canal  Co.  e.  Enolbt 

et  al. 

(Stipreme  Cwtirt  of  Colorado.    Feb.  28, 1890.) 

District  Coubts — PKEaroiso  Judgbs— Biu,  o» 

ExCKPTtONB. 

1.  The  judges  of  the  district  courts  may  hold 
courts  for  each  other,  and  it  is  their  duty  so  to  do 
under  certain  circumstances. 

2.  When  a  district  Judge  holds  a  term  of  court 
outside  his  own  district,  his  authority  so  to  do,  and 
to  try  the  causes  pending  in  such  court,  will  be 
presumed  unless  the  contrary  appears. 
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8.  When  one  district  judge  tries  a  cause  for 

anc'ther,  the  judee  actually  presiding  is  the  proper 

one  to  authenticate  the  bill  of  exceptions  as  to  any 

kiid  all  rulings  excepted  to  before  him  on  the  triu. 

(.Syllabus  by  the  Court) 

Appeal  from  district  court,  Bio  Grande 
county. 

/.  P.  Brocktoay  and  Uolbrook  ifc  Brcyum, 
for  appellant.  C.  A.  Johnson,  D.  V.  Sums, 
and  Adair  Wilson,  for  appellees. 

P£R  OUBIAM.  This  is  a  motion  to  strike 
from  the  record  of  this  cause  the  bill  of  ex- 
ceptions, on  the  sole  ground  that  the  same  is 
not  signed  and  sealed  by  the  proper  judge. 
It  appeal's  that  the  cause  was  tviefl  by  Hon. 
John  G.  Bell,  district  judge  of  the  seventh 
judicial  district,  while  holding  the  district 
court  of  Bio  Grande  county,  and  tliat  said 
county  is  in  the  sixth  judicial  district  of 
which  Hon.  George  T.  Sttmner  is  the  dis- 
trict judge.  By  the  constitution  of  this  state, 
article  6,  §  12,  it  is  provided  that  "the  judges 
of  the  district  courts  may  hold  courts  for  each 
other,  and  shall  do  so  when  required  by  law," 
and  the  Act  of  March  3,  1887,  p.  265,  makes 
it  their  duty  so  to  do  under  certain  circum- 
stances. In  the  absence  of  anything  in  the 
record  to  the  contrary,  we  must  presume  that 
Judge  Bkli.  was  legally  holding  the  Bio 
Grande  district  court,  and  was  duly  authorized 
to  try  this  cause.  Indeed  his  authority  Is  in 
no  manner  questioned  by  this  motion.  Un- 
der the  circumstances,  therefore,  he  was  the 
proper  judicial  officer  to  autlienticate  the  bill 
of  exceptions  as  to  any  and  all  rulings  ex- 
cepted to  before  him  on  the  trial.  The  views 
expressed  in  the  case  of  Fechheimer  v. 
Trounstie.ie,  12  Colo.  282, 20  Pac.  Bep.  704, 
are  applicable  to  this  motion ;  and  thedoctrine 
therein  announced  may  now  be  regarded  as 
definitely  settled  in  this  state.  The  motion 
to  strike  out  the  bill  of  exceptions  is^denied. 


(14  Colo.  37) 

LaCLESR  FlBJEBRIOK  MANUF'G  CO.  C.WILL- 

lAus  et  al. 
{Supreme  Court  of  CoVorado.    Feb.  14, 1S90.) 

ACOBFTANOB  OV  TBUBTB. 

A  power  of  attorney  authorized  defendant  to 
reoeWe  the  warrants  and  other  evidences  of  indebt- 
edness coming  to  one  W.  under  a  contract  for  the 
construction  of  a  sewer,  to  exchange  the  same  for 
money  on  the  best  terms  possible,  and  with  the  pro- 
ceeds to  liquidate  the  claims  aeainst  W.  for  work 
performed  and  materials  furnished  In  the  construc- 
'tlonof  the  sewer.    The  contract  between  W.  and 

Slai&tiff  provided  that  plaintiff  was  to  receive  from 
efendant  80  per  cent,  of  the  price  agreed  on  for 
sewer  pipe  delivered  and  used,  whenever,  from  time 
to  time  during  the  construction  of  the  sewer,  the  city 
|»ld  defendant  that  percentage  on  estimates  of  the 
city  engineer,  and  that  out  of  the  20  per  cent,  re- 
maining plaintiff  should  be  paid  by  defendant  its 
balance  in  full,  as  soon  as  the  latter  fund  came  In- 
to bis  hands.  Held,  that  defendant,  b.v  indorsing 
on  this  contract  bis  written  acceptance  thereof, 
thereby  became  a  trustee  for  plaintiff,  and  ren- 
dered himself  personally  liable  to  plaiutifl  on  fail- 
ure to  comply  with  the  terms  of  such  contract. 

Error  to  district  court,  Arapahoe  county. 

In  the  year  1882,  defendant  in  error  Jo- 

eepb  TViliiama  contracted  with  the  city  of 


Denver  to  construct  what  is  known  as  the 
"Twentieth-Street  district  sewer."  By  the 
terras  of  this  contract,  at  stated  intervals  as 
the  work  progressed,  the  city  engineer  was 
to  make  estimates  of  the  value  of  the  work 
done  thereunder.  Eighty  per  cent,  of  the 
amount  represented  by  each  of  these  esti- 
mates was  to  be  at  once  paid  by  the  city. 
The  remaining  20  per  cent  was  to  be  with- 
held'as  a  guaranty  until  the  final  completion 
and  acceptance  of  the  sewer.  Williams  was 
required  to  give  bond,  and,  for  the  purpose 
of  securing  his  bondsmen,  he  executed  to 
John  W.  Horner,  who  was  one  of  said  bonds- 
men, an  irrevocable  power  of  attorney,  in 
words  and  figures  as  follows:  "Know  all 
men  by  these  presents  that  I,  Joseph  Will- 
iams, of  the  city  of  Denver,  in  the  county 
of  Arapahoe  and  state  of  Colorado,  do  here- 
by make,  constitute,  and  appoint  John  W. 
Horner,  of  the  city  of  Denver,  in  the  county 
of  Arapahoe,  in  the  state  of  Colorado,  my 
true,  suScient,  and  lawful  attorney,  irrevo- 
cable, for  me  and  in  my  name  to  receive,  re- 
ceipt for,  and  take  from  the  city  of  Denver 
all  warrants  or  other  evidences  of  indebted- 
ness that  may  become  due  me  for  work  done 
or  to  be  done,  raatenals  furnished  or  to  be 
furnished,  or  otherwise,  that  may  become 
due  me  under  my  contract  with  the  city  of 
Denver  for  the  construction  of  the  Twenti- 
eth-Street district  sewer,  in  the  city  of  Den- 
ver aforesaid,  and  to  see  to  or  negotiate  and 
sell  said  evidences  of  indebtedness  or  war- 
rants for  the  best  price  that  can  be  obtained 
therefor  at  the  time,  and  apply  the  proceeds 
thereof,  or  see  that  the  proceeds  thereof  are 
applied,  to  the  payment  for  the  materials 
used  in  the  said  district  sewer,  and  the  labor 
that  may  be  employed  in  the  performance  of 
the  work  necessary  to  construct  said  sewer. 
The  intention  of  this  instrument  being  the 
protection  of  the  parties  interested  in  the 
construction  of  said  district  sew  er,  including 
the  bondsmen  of  the  party  of  the  first  part, 
the  city  of  Denver,  and  the  parties  furnish- 
ing m»terials  and  labor  for  the  construction 
of  .said  district  sewer.  Hereby  giving  and 
granting  unto  my  said  attorney  full  power 
and  authority  to  do  and  perform  all  and 
every  act  and  thing  wliatsoever,  requisite 
and  necessary  to  be  done  in  and  about  the 
premises,  as  fully,  to  all  intents  and  purpos- 
es, as  I  myself  might  or  could  do  if  person- 
ally present,  with  full  power  of  substitution 
and  revocation;  hereby  ratifying  and  con- 
firming all  that  my  said  attorney  or  his  sub- 
stitute shall  lawfully  do,  or  cause  to  be  done, 
by  virtue  hereof.  In  witness  whereof  I  have 
hereunto  set  my  hand  and  seal  this  27th  day 
of  April,  A.  D.  1882.  [Signed]  Joseph 
Williams.    [Seal.]" 

Williams  entered  into  a  written  contract 
with  plaintiff  in  error  to  furnish  sewer-pipe 
for  use  in  the  construction  of  said  sewer. 
This  contract  contained  the  following,  among 
other,  provisions:  "Said  herein  named  ma- 
terial shall  be  in  accordance  with  the  require- 
ments of  said  second  party's  contract  with  the 
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said  city  of  Denver,  as  per  specifications  re- 
lating tliereto  furnished  to  first  party  hereto; 
and  the  second  party  agrees  to  and  with  the 
first  party  to  receive  the  material  herein 
mentioned,  and  shipped  according  to  tlie 
terms  of  the  contract,  on  board  rars  at  the 
works  of  first  party,  in  accordance  with  the 
terms  of  bills  of  lading,  taken  by  the  first 
party,  in  the  usual  manner  and  form,  and  to 
pay  for- the  same  as  follows :  Eighty  per 
cent,  of  the  amount  of  material  furnished 
'  under  this  contract,  included  in  city  engi- 
neer's monthly  or  other  estimate,  shall  be 
paid  to  John  W.  Horner,  of  Denver,  acting 
as  trustee,  by  agreement  of  the  parties  here- 
to, within  thirty  days  after  the  delivery  of 
the  warrant  for  any  such  estimate,  who 
shall,  without  delay,  pay  over  any  such 
amount  to  first  party,  either  by  siglit  draft 
payable  to  first  party's  order  in  St.  Louis,  or 
by  a  legal  warrant  of  said  city  of  Denver,  at 
par  value,  properly  issued  and  presented  to 
the  city  treasurer,  so  that  any  such  warrant 
will  bear  ten  per  cent,  interest  per  annum 
from  the  date  thereof  until  paid.  And  it  is 
further  understood  and  agreed  by  and  be- 
tween the  several  parties  hereto,  and  b'  John 
W.  Horner,  acting  as  trustee  for  the  parties 
hereto,  that  in  consideration  of  first  party's 
agreement  to  receive  eighty  per  cent,  of 
value  in  part  payment  of  the  material  fur- 
nished under  this  contract,  as  tlie  same  may 
be  estimated  upon  at  any  time  by  the  city 
engineer  of  the  said  city  of  Denver,  that 
said  first  party  shall  have  a  special  lien  upon 
the  twenty  per  cent,  retained  by  the  said 
city  of  Denver  out  of  all  estimates  under  the 
contract  of  said  second  party  with  the  said 
city  of  Denver,  for  the  construction  of  the 
said  Twentieth-Street  district  sewer,  for  the 
purpose  of  securing  said  first  party  in  the 
full  payment  of  any  claim  that  may  be  due 
to  said  first  party  by  s»id  second  party  under 
the  provision  of  this  contract;  and  inasmuch 
as  said  John  W.  Horner  holds  a  power  of  at- 
torney from  said  second  party,  authorizing 
him  to  collect  all  moneys  or  other  things 
that  may  be  due  said  second  party  under  said 
contract  with  said  city  of  Denver,  as  therein 
fully  set  out,  it  is  agreed  between  tlie  respect- 
ive parties  hereto  (snid  John  W.  Horner 
assenting)  that  said  John  W.  Horner  shall, 
out  of  said  twenty  per  cent.,  as  and  when 
the  same  shall  come  into  his  hands  under 
said  power  of  attorney,  pay  to  said  first  party 
in  full  any  amount  in  any  manner  accruing 
to  first  party  from  said  second  party,  under 
this  contract;  it  being  the  intention  of  this 
contract  tliat  said  twenty  per  cent,  of  all  es- 
timates retained  by  said  city  of  Denver,  un- 
der second  party's  contract  therewith,  or  as 
much  thereof  as  may  be  necessary  therefor, 
shall,  upon  receipt  thereof  by  said  John  W. 
Horner,  under  said  power  of  attorney,  be 
held  and  deemed  to  be  for  the  use  and  bene- 
fit of  said  first  party,  for  the  purpose  of  pay- 
ing in  full  all  claims  of  said  fii-sl  party, 
against  said  second  party,  that  may  arise  in 
any  manner  under  this  contract.     It  is  fur- 


ther agreed  between  the  parties  hereto  that 
for  any  amounts  unpaid  out  of  the  monthly 
or  other  estimates  of  the  city  engineer  of  the 
city  of  Denver,  for  material  shipped  in  ac- 
cordance with  the  provisions  of  tliis  contract, 
and  included  in  said  estimates,  that  said  first 
party  shall  be  entitled  to  interest  upon  any 
such  amounts,  or  part  thereof,  remaining 
unpaid  after  thirty  days  from  date  of  esti- 
mate, at  the  rate  of  ten  percent  per  annum, 
until  paid  In  accordance  with  this  contract." 
Upon  said  contract  appears  the  following  in- 
dorsement  by  Horner:  "I  hereby  accept  the 
aforementioned  trust,  created  by  the  parties 
in  the  foregoing  contract,  according  to  the 
true  tenor  and  effect  of  said  contract,  and 
will  perform  the  same  according  to  the  true 
tenor  and  effect  thereof,  construed  with  the 
power  of  attorney  given  me  by  Joseph  Will- 
iams, party  of  the  second  part,  to  collect 
and  disbui-se  the  proceeds  arising  from  this 
contract  with  the  city  of  Denver,  referred  to 
in  said  contract.  John  W.  Horneb.  Den- 
ver, Colorado,  June,  1882." 

Williams  in  due  time  completed  the  work 
to  the  satisfaction  and  acceptance  of  the  city. 
All  moneys  due  him  in  pursuance  of  his  con- 
tract with  the  city,  including  the  reserved 
20  per  cent.,  were  paid  to  Horner,  who  claims 
to  have  disbursed  the  same  in  accordance 
with  the  power  of  attorney.  Plaintiff  in  er- 
ror furnished  most  of  the  sewer-pipe  used; 
it  received  from  Horner  20  per  cent,  of  the 
contract  price  therefor,  as  the  same  was  from 
time  to  time  paid  by  the  city  according  to  the 
estimates  of  the  city  engineer.  But  there  re- 
mained a  balance  of  $1,897.32  due  plaintiff 
in  error  from  Williams  under  the  contract. 
To  recover  the  foregoing  balance,  the  pres- 
ent action  was  brought  against  Williams  and 
Horner.  The  cause  was  tried  to  the  court 
without  a  jury,  and  judgment  was  duly  en- 
tered against  '^Villiams  for  the  amount  men- 
tioned, together  with  the  accrued  interest. 
But  the  court  found  in  favor  of  defendant 
Horner,  and  entered  Judgment  dismissing 
the  complaint  as  to  him.  To  this  judgment 
exceptions  were  duly  taken,  and  the  questions 
thereby  raised  are  adjudicated  in  the  follow- 
ing decision. 

F.  D.  W.  Yonley,  for  plaintiff  in  error. 
L.  P.  Marsh  and  /.  IF.  Homer,  for  defend- 
ants in  error. 

Hklm,  C.  J.,  {after  stating  the  facta  a» 
aboce.)  Upon  tlie  facts  in  the  present  case 
there  is  no  substantial  conflict  of  testimony. 
It  does  not  appear  that  Horner  has  remaining 
in  his  hands  any  money  or  evidences  of  in- 
debtedness paid  by  the  city  in  connection 
wiih  the  Twentieth-Street  district  sewer,  nor 
is  any  intentional  fraud  on  his  part  shown  in 
the  disbursement  of  this  fund;  therefore- 
the  question  of  his  liability  in  the  present 
case  must  be  answered  by  construction  of  the 
written  instruments  under  which  he  aicted. 
The  contract  between  Williams  and  the  La- 
clede Company  clearly  provided  that  the  com- 
pany were  to  receive  from  Horner  80  pei 
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cent,  of  the  price  agreed  upon  for  sewer-pipe 
delivered  and  used,  whenever,  from  time  to 
time  dnring  the  prosecution  of  the  improve- 
ment, the  city  paid  Horner  upon  estimates 
of  the  city  engineer  80  per  cent,  of  the 
amounts  due  Williams  from  the  city;  that 
the  company  should  have  a  lien  for  the  bal- 
ance of  its  claim  upon  the  remaining  20  per 
cent,  retained  by  the  city  under  its  contract 
with  Williams  until  the  completion  of  the 
sewer;  and  tliat  out  of  this  20  per  cent,  the 
company  should  be  paid  by  Horner  its  bal- 
ance in  full,  as  soon  as  the  latter  fund  came 
into  his  bands.  Horner  indorsed  upon  the 
contract  his  written  acceptance  thereof.  He 
thereby  became  a  trustee  for  the  company, 
and  obligated  himself  to  comply  with  the 
foregoing  terms  and  conditions,  unless  such 
compliance  was  in  some  way  qualified  or  lim- 
ited. In  bis  written  indorsement  accepting 
the  trust,  Horner  declared  that  he  would  per* 
form  the  contract  "according  to  the  true  ten- 
or and  effect  thereof,  construed  with  the 
power  of  attorney  given  Fhim]  by  Joseph 
Williams.  •  ♦  *"  We  shall  assume, 
without  discussion,  that  this  language  oper- 
ated to  render  Horner's  compliance  with  the 
agreement  subject  to  any  limitation  of  his 
authority  contained  in  the  power  of  attorney 
tbrougb  which  he  became  Williams'  financial 
agent  in  the  premises.  It  therefore  becomes 
necessary  to  briefly  notice  the  latter  instru- 
ment. The  power  of  attorney  authorized 
Horner  to  receive  the  warrants  and  other 
evidences  ot  indebtedness  coming  to  Williams 
under  the  latter's  contract  with  the  city,  to 
exchange  the  same  for  money  on  the  best 
terms  possible,  and  with  the  proceeds  to  liqui- 
date the  claims  against  Williams  for  work 
performed  and  materials  furnished  in  con- 
structing the  Twentieth-Street  district  sewer. 
By  the  very  terms  of  the  instrument,  Horner, 
in  receiving  and  disbursing  the  money  in 
question,  was  placed  as  nearly  as  possible  in 
the  position  occupied  by  Williams,  and  vest- 
ed with  the  precise  power  and  authority  that 
Williams  himself  would  have  exercised  had 
no  one  been  selected  to  act  in  his  stead.  He 
was  not  required  to  distribute  the  funds  pro 
rata  among  the  workmen  and  material-men, 
nor  were  preferences  among  creditors  for- 
bidden. If  the  money  coming  into  Horner's 
hands  by  virtue  of  Williams'  contract  with 
the  city  should  prove  insufficient  to  pay  all 
the  claims  in  connection  therewith,  he  might 
discriminate  in  favor  of  one  claimant  and 
against  another;  he  could  pay  all  that  was 
due  the  workmen,  and  leave  the  material-men 
partially  nnpiiid;  or  he  might  pay  the  entire 
claim  of  one  material-man  and  a  portion  of 
tbe  claim  of  another.  Whatever  Williams 
could  legally  have  done  in  this  regard  Horner 
was  empowered  to  do.  That  this  was  Hor- 
ner's belief  at  the  time  is  evidenced  by  the 
fact  that  he  paid  a  part  of  the  creditors,  viz., 
tbe  workmen,  in  full,  leaving  others,  includ- 
ing tbe  Laclede  CSompany,  partially  unsatis- 
fied. We  discover  in  the  power  of  attorney 
no  inconsistency  with  Williams'  agreement 


as  to  the  mode  of  paying  and  securing  the 
purchase  price  of  the  I^clede  Company's  sew- 
er-pipe, and  upon  Horner's  acceptance  of 
the  trust  he  became  a  party  to  this  por- 
tion of  the  contract  for  pipe,  and  bound  him- 
self to  comply  with  its  terms.  If  he  did  not 
intend  to  do  so,  he  should  have  declined  ac- 
ceptance; for,  under  the  circumstances,  it  is 
fair  to  presume  that  his  conduct  induced  the 
company  to  make  the  agreement  with  Will- 
iams, and  to  part  with  its  property.  No 
brief  has  benn  filed  by  defendant  in  error, 
and  we  are  not  advised  of  the  theory  upon 
which  the  court  below  proceeded;  but  accord- 
ing to  our  view,  under  the  pleadings  and  evi- 
dence as  presented  by  the  present  record, 
Horner,  as  well  as  Williams,  should  have 
been  held  liable.  The  judgment  is  accord- 
ingly reversed,  and  the  cause  remanded  for  a 
new  trial. 

Elliott.  J.,  having  presided  at  the  trial 
below,  did  not  participate  in  this  decision. 


(14  Colo.  294) 

Cbane  v.  Faksieb. 
(Supreme  Court  of  Colorado.    Feb.  28, 1890.) 
FoBOiBut  Ertbt — ^Appeal — Joindeb  in  Brkor. 

1.  Appeals  to  the  supreme  court  in  forcible 
entry  and  detainer  cases  are  allowable  only  where 
the  judgment  appealed  from  amounts,  exclusive 
nf  costs,  to  tlOO,  or  relates  to  a  franchise  or  free- 
bold. 

2.  Where  the  judgment  sought  to  be  appealed 
from  is  not  appealable,  consent  by  joining  in  error 
is  Ineffectual  to  save  the  appeal. 

(S)/ltabu8  by  the  Court) 

Appeal  from  Arapahoe  county  court. 
Koss  <£■  Deweese,  for  appellant.  F.  A.  WilU 
iains,  for  appellee. 

Elliott,  J.  Appellee  moves  to  dismiss  the 
appeal  on  the  ground  that  the  judgment 
sought  to  be  reviewed  is  not  appealable.  The 
action  was  one  of  forcible  entry  and  unlaw- 
ful detainer,  and  it  is  conceded  that  the 
judgment  rendered  does  not  "amount,  exclu- 
sive of  costs,  to  the  sum  of  one  hundred  dol- 
lars, or  relate  to  a  franchise  or  freehold. "  It 
is  clear  that  the  judgment  is  not  appealable,  if 
the  Code  of  CSvil  Procedure  (section  388)  is 
to  control.  But  it  is  claimed  that  all  actions 
of  this  kind  are  appealable  under  the  act  of 
1885  relating  to  forcible  entry  and  detainer. 
By  section  22  of  the  latter  act,  (page  230,  Sess. 
Laws  1885,)  it  is  provided:  "Appeals  and 
writs  of  error  to  the  supreme  court  from  the 
judgment  of  the  district,  county,  or  superior 
courts  of  this  state,  in  proceedings  under  this 
act,  shall  be  allowed  as  in  otlier  cases:  pro- 
vided, that  in  addition  to  the  conditions  noW 
prescril)ed  by  law,  the  condition  of  the  un- 
dertiiking  on  appeal,  and  tbe  time  of  filing 
the  same,  shall  be  required  by  this  act  [as]  in 
cases  of  appeal  from  justices  of  the  peace. 
And  in  cases  of  appeal  from  judgments 
fonnded  upon  causes  of  action,  embraced  in 
subdivision  four  of  section  three  of  this  act. 
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the  deposit  of  rent  money  daring  pendency 
of  appeal  stiall  be  made,  or  judgment  of  af- 
.Srmance  shall  be  entered,  in  the  manner  pro- 
vided in  section  eighteen  of  this  act."  Upon 
careful  consideration,  we  iire  of  Ihe  opinion 
that  it  was  npt  the  Intention  of  tlie  general  as- 
sembly to  give  greater  opportunity  for  ap- 
peals to  the  supreme  court  in  this  class  of 
cases  than  in  other  civil  actions.  We  con- 
strue the  act  of  1885  hs  providing  tliat  ap- 
peals to  the  supreme  court  in  forcible  entry 
and  detainer  cases  shall  be  allowed  as  in 
other  cases  only  when  tlie  judgment  appealed 
from  amounts  to  SlOO,  exclusive  of  costs,  or 
relates  to  a  franchise  or  freehold ;  thus  mak- 
ing the  right  of  appeal  in  such  cases  subject 
to  the  conditions  prescribed  by  the  CkKle  of 
Civil  Procedure,  or  other  general  law  regu- 
lating appeals  to  this  court,  and  other  ad- 
ditional conditions,  as  provided  *"  section  22 
of  the'  act.  In  the  case  of  Ecldes  v.  Booco, 
11  Colo.  522,  19  Pac.  Kep.  465,  it  appears 
that  the  suit  was  commenced  as  an  action  of 
unlawful  detainer.  The  defendant,  by  his 
answer,  souglit  to  raise  an  issue  of  a  freehold 
title  in  a  third  person,  but  was  unsuccessful. 
Upon  the  county  court  giving  judgment  for 
the  restitution  of  the  prtiraises,  without  any 
money  judgment  in  favor  of  the  pliijntiil,  an 
appeal  wns  taken  and  entertained  by  this 
court.  But  the  que.stion  of  the  validity  of 
the  api)eal  was  not  raised  in  this  court,  and 
the  judgment  of  the  lower  court  was  affirmed. 
So  the  case  cannot  be  considered  in  any  sense 
as  a  prrceilent  against  the  views  expressed 
in  this  opinion. 

It  is  urged  by  counsel  for  appellant  that 
appellee,  having  joined  in  error  in  this  case, 
should  now  be  held  to  have  consented  to  the 
appeal.  If  this  were  a  new  question,  we 
might  be  inclined  to  give  it  serious  consider- 
ation; for  we  are  aware  that  it  has  been  de- 
termined differently  in  different  jurisdic- 
tions. In  the  preparation  of  their  briefs  on 
this  motion,  counsel  have  been  very  diligent 
in  searching  for  the  decisions  of  other  states 
upon  this  question,  while  entirely  overlook- 
ing our  own.  This  is  a  common  fault,  es- 
pecially among  the  older  attorneys  of  this 
bar,  whose  habits  were  formed  while  our  re- 
ported decisions  were  exceedingly  limited. 
But  it  shotild  be  borne  in  mind  that  Colorado 
now  has  12  volumes  of  published  reports, 
covering  a  variety  of  subjects;  and  counsel 
may  save  time  and  aid  us  materially  by  citing 
them  whenever  they  are  pertinent.  There 
are  numerous  decisions  of  this  court  express- 
ly declaring  that,  where  the  judgment  sought 
to  be  appealed  from  is  not  appealable,  con- 
sent by  joining  in  error  is  ineffectual  to  save 
the  appeal;  that  the  defect  is  a  jurisdictional 
one,  and  may  be  taken  advantiige  of  after,  as 
well  as  before,  joinder  In  error.  Peabo'ly  v. 
Thatcher,  3  Colo.  275 ;  Thome  v.  Ornaiicr.  6 
Colo.  39;  Hall  v.  Mining  Co.,  Id.  81;  Vallette 
V.  Smelting  Co.,  11  Colo.  204,  17  Pac.  Uep. 
509.  This  disposes  of  the  motion  ailversely 
to  appellant.  The  motion  of  appellee  will  be 
sustained,  and  the  appeal  dismissed. 


Cannon  et  al.  tj, 


M  Colo. 

Williams. 


M) 


{Supreme  Court  of  Colorado.    Jan.  31, 1890.) 

MccBANics'  Lisys. 

1.  Oen.  8t.  Colo.  §  2140,  requires  a  mechanic's 
lien  claimant  to  file  with  the  clerk  and  recorder  o{ 
the  county  a  statement  containing  "an  abstract  of 
indebtedness  showinK  ).he  whole  amount  of  debt, 
the  whole  amount  of  credits  and  tbo  balance  dae 
or  to  become  due  to  the  claimant. "  field,  that  • 
statement  which  contains  neither  the  total  amount 
of  debts  or  credita,  nor  an  abstract  of  indebtedness, 
but  merely  the  balance  claimed  to  be  due,  oae-thiid 
of  which  represents  an  item  for  which  no  lion 
could  be  allowed  under  the  statute,  is  not  sufficient 
to  entitle  the  claimant  to  a  lien,  even  though  the 
owner  of  the  land  was  not  misled  thereby. 

3.  Where  a  prior  owner  continues  to  work  a 
mine  for  his  own  benefit,  a  settlement  by  him  with 
one  of  his  employes  for  serrioes  performed  oannot 
be  regarded  as  putting  the  subsequent  owner,  who 
consented  to  the  working  of  the  mine,  in  posses- 
sion of  facts  relating  to  the  debits  and  orMits  of 
the  account  of  the  employe,  who  subsequently 
seeks  to  subject  the  mine  to  a  mechanic's  lien. 

S.  Under  Gen.  St.  Colo.  J  2135,  which  provides 
that  a  mechanic's  lien  claimant,  on  estaoUshing 
his  claim,  "shall  have  a  judgment  against  the  par- 
ty personally  liable, "  and  also  a  decree  establish- 
ing the  lien,  a  lien  claimant  may  have  a  personal 
judgment  for  the  sum  due  him,  though  the  lien 
Itself  fail;  section  2161  providing  that  the  practioe 
in  mechanic's  lien  cases  shall  be  in  accordance  with 
the  Code  of  Civil  Procedure.    Hatt,  J.,  dissenting. 

Appeal  from  district  court,  Douglas  county. 

Suit  was  begun  by  one  George  C.  Bates 
against  James  Cannon,  .Jr.,  William  J. 
Dounce,  Morgan  D.  AVilliams.  and  others,  to 
establish  his  claim  fur  services  rendered  as 
an  attorney,  and  to  secure  a  prior  lien  upon 
certain  coal  mines,  as  to  which  two  of  the 
defendants  were  considered  owners,  and  the 
others  lien  claimants.  Williams  filed  an  an- 
swer and  cross-complaint,  alleging  the  per- 
formance of  labor  upon  the  mining  property, 
the  non-payment  of  compensation  therefor, 
and  a  compliance  with  the  mechanic's  lien 
law  then  in  force.  He  asked  judgment  for 
81,923.39,  and  that  the  same  be  made  a  lien 
upon  the  premises  in  accordance  witit  the 
statute.  Cannon  and  Bounce  filed  an  answer 
to  the  cross-complaint,  and  the  issue  thus 
made  was  tried  by  a  referee,  who  reported 
findings  of  fact,  conclusions  of  law.  and  a 
judgment  denying  the  lit-n.  Exceptions  be- 
ing taken  to  the  conclusions  of  law  and  judg- 
ment, the  court,  upon  the  hearing,  set  them 
aside,  and  entered  judgment  against  Cannon 
for  81,822.66;  also  a  decred  giving  Williams 
a  lien  for  81,075  of  the  amount  claimed  as 
demanded  in  his  cross-complaint.  From 
that  decree  the  present  appeal  is  prosecuted. 

T.D.  W.  Youley,  for  appellants.    Willtam 
Dillon,  for  appellee. 

Helu,  C.  J.,  {after  stating  the  facta  <ts 
ahone.)  No  exceptions  were  taken  to  the 
referee's  findings  of  fact,  hence  these  find- 
ings are  to  be  accepted  as  true.  The  decisioD 
of  this  court  turns,  therefore,  upon  the  law 
applicable  to  such  facts.  Differences  of 
opinion  exist  among  the  decisions  as  to 
whether  mechanic's  lien  statutes  sliould  re- 
ceive a  strict  or  a  liberal  construction.  But 
since  these  statutes  are  manifestly  equitable 
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in  purpose,  and  remedial  in  nature,  and 
especially  since  the  course  of  legislation  on 
the  snbjecji  in  this  state  has  been  reasonably 
just  to  all  parties  concerned,  we  are  inclined 
to  favor  the  doctrine  of  liberal  construction. 
Barnard  v.  McKenzie,  4  Colo.  251;  De  Witt 
T,  Smith,  63  Mo.  263;  Skyrme  v.  Mining 
Co.,  8  NeT.  219.  Bat  to  lay  tlie  foundation 
for  this  peculiar  relief  there  must,  of  course, 
be  a  substantial  compliance  with  all  material 
requirements  of  the  law.  Phil.  Mech.  Liens, 
§  16,  and  cases;  Bailroad  Co.  v.  Harris,  12 
Colo.  226,  20  Fac.  Kep.  764.  The  statute  in 
force  at  the  time  of  these  proceedings  (section 
2140,  Gen.  St.)  required  the  lien  chiimant  to 
file  a  "statement"  or  notice  with  tlie  cleric 
and  recorder  of  the  county  where  the  land 
was  situate,  containing,  among  other  things, 
"an  abstract  of  indebtedness,  showing  the 
whole  amount  of  debt,  the  whole  amount  of 
credit,  and  the  balance  due,  or  to  become  due^ 
to  the  claimant."  In  the  case  at  bar  the 
notice  contains  no  snch  abstract.  It  wholly 
fails  to  state  the  account.  It  names  neither 
the  total  amount  of  debt,  nor  the  total  amount 
of  credit.  It  makes  no  attempt  in  any  way 
to  show  the  debits  or  credits.  It  merely 
states  the  balance  claimed  to  be  due.  More- 
over, more  than  one-third  of  this  alleged  bal- 
ance represents  an  item  for  which  no  lien 
could  be  allowed  under  the  statute.  We  shall 
assume  that  appellee,  by  including  this  item. 
was  not  guilty  of  bad  faith  either  in  fact  or 
in  law,  and  that  his  act  constituted  an  inno- 
cent mistake,  which  would  not,  of  itself,  de- 
stroy the  lien.  Phil.  Mech.  Liens,  §  355. 
Nevertheless  it  might  deceive,  and  is  a  seri- 
ous additional  imperfection  in  the  notice. 
We  do  not  speculate  concerning  the  purpose 
of  the  legislature  in  requiring  that  the  notice 
contain  this  abstract.  Whatever  such  pur- 
pose may  have  been,  it  is  sufficient  for  us 
that  the  statute  was  thus  written,  and  that 
its  language  is  free  from  ambiguity.  The 
doctrine  of  liberal  construction  is  not  broad 
enough  to  cover  such  defects  as  the  one  in 
questton.  There  Is  not  a  substantial  compli- 
ance with  the  statute.  Stating  a  balancedue 
can  hardly  be  regarded  even  as  an  attempt  to 
give  the  abstract  of  indebtedness  required; 
and  this  is  especially  true  where  a  large  part 
of  the  alleged  balance  arises  from  an  account 
for  which  no  lien  could  be  decreed.  Id.  § 
^7.  and  cases  cited. 

Counsel  for  appellee  seeks  to  avoid  the  ef- 
fect of  the  omission  in  question  by  claiming 
that  appellants  could  not  have  been  deceived 
or  misled  thereby.  When  there  has  been  a 
substantial  compliance  with  the  statute,  mis- 
takes that  do  not  tend  to  deceive  parties  in- 
terested may  be  overlooked.  But  the  consid- 
eration that  there  is  in  a  given  case  an  ab- 
sence of  resulting  injury  in  fact  cannot 
supersede  or  dispense  with  the  material  steps 
designated  as  a  condition  precedent  to  the 
lien.  If  it  could,  liens  might  be  maintained 
in  many  cases  without  filing  any  "statement" 
whatever;  for  It  will  sometimes  happen 
that  the  parties  interested  are  in  possession 
otlierwlae  of  all  facts  to  be  stated  in  the  no- 


tice, including  the  Intention  to  dalm  a  lien. 

But  the  facts  in  the  case  at  bar,  as  well  as 
the  law,  do  not  support  counsel's  premises. 
During  the  period  of  appellee's  service  under 
his  employment,  which  employment  was  by 
Cannon,  the  property  changed  bands  twice. 
The  first  of  the  three  owners,  the  Denver 
Coal  Company,  was  not  made  a  party  to  the 
original  suit,' nor  to  the  proceeding  by  cross- 
complaint.  The  second  owner  was  appellant 
Cannon.  The  third  owner,  who  held  title  at 
the  time  of  trial,  was  appellant  Dounce. 
Cannon  does  not  appear  to  have  been 
Dounce's  agent  in  mining  and  marketing 
coal.  The  referee  reports  that  after  Douncs 
purchased  Cannon  continued  to  work  "tlie 
mine  for  his  own  benefit,  with  theknowledge 
of  Dounce,  though  Dounce  was  not  interested 
pecuniarily  in  such  mining  operations." 
The  due-bills  resulting  from  the  settlemext 
between  appellee  and  Cannon,  prior  to  the 
filing  of  the  notice  in  question,  were  in  Can- 
non's name  alone,  and  apparently  exclusively 
on  bis  own  behalf.  Under  these  circum- 
stances, this  settlement,  without  other 
proofs,  cannot  be  regarded  as  putting  Dounce 
in  possession  of  the  facts  relating  to  the 
debits  and  credits  constituting  appellee's  ao- 
count.  Thus  the  settlement,  which  is  the 
main  relianoe  of  counsel  in  support  of  his 
proposition  that  Dounce  could  not  have  been 
misled  or  prejudiced  by  the  defective  notice, 
fails  to  perform  the  function  assigned  it. 

Under  the  mechanic's  lien  law  of  1872, 
and  the  lien  laws  enacted  during  the  succeed- 
ing 10  years,  the  foregoing  conclusions 
would  probably  require  a  dismissal  of  the 
cross-complaint,  for  the  money  judgment 
then  shared  the  fate  of  the  lien.  Barnard  v. 
McKenzie,  supra;  Hart  v.  Mullen,  4  Colo. 
512.  But  the  lien  statute  of  1883,  under 
which  the  parties  to  this  litigation  acted, 
contained  the  following:  "Each  party  who 
shall  establish  his  claim  under  this  act  shall 
have  a  judgment  against  the  party  personally 
liable  to  him  for  the  full  amount  of  his 
claim  so  eetablished,  and  shall  have  a  lien  es- 
tablished and  determined  in  said  decree  up- 
on the  property  to  which  his  lien  shall  have 
attached,  to  the  extent  hereinbefore  stated." 
Gen.  St.  §  2155.  Also,  "The  practice  under 
this  act  shall  be  in  accordance  with  the  Coda 
of  Civil  Procedure  of  the  state  of  Colorado." 
Id.  g  2161.  Giving  these  provisions  a  liberal 
construction,  we  must  regard  them  as  modi- 
fying the  preceding  statutes;  and  a  de- 
parture from  the  view  announced  in  the  de- 
cisions mentioned  is  accordingly  rendered 
necessary.  Such  legislative  action,  while  in 
accord  with  the  principles  of  the  reformed 
procedure,  tends  also  to  promote  substantial 
justice.  The  pecuniary  recovery  is  baaed  up- 
on a  judicial  investigation  of  all  matters  that 
would  be  pertinent  in  an  ordinary  action  at 
law,  a  multiplicity  of  suits  is  avoided,  and  it 
will  hardly  be  claimed  that  injury  follows 
because  the  court,  as  a  chancellor,  deter- 
mines the  amount  of  plaintifE's  recovery, 
liesides,  the  special  finding  of  a  jury  may  be 
invoked  upon  the  question  of  damages,  as  in 
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other  equity  cases.  The  foregoing  constroc- 
tionia  in  harmony  with  the  policy  of  present 
legislation  upon  this  feature  of  the  subject  in 
hand.  The  act  now  in  force  places  the  right 
to  a  personal  judgment  for  the  sum  due, 
though  the  lien  itself  fail,  beyond  possible 
oontroversy.  Sess.  Laws  1889,  p.  252,  §  11. 
The  decree  recogni7,ing  the  lien  upon  the 
premises  referred  to  is  reversed,  but  the 
Judgment  against  Cannon  for  $1,822.66  will 
not  be  disturbed.  The  cause  is  remanded, 
.with  directions  to  dismiss  the  proceeding  so 
far  as  the  mechanic's  lien  is  concerned,  but 
to  issue  execution  for  collection  of  the  debt, 
as  in  the  case  of  money  judgments  recovered 
through  ordinary  actions  at  law. 

Hatt,  J.,  (disstnting.)  I  concur  with  that 
portion  of  the  foregoing  opinion  in  which  it 
is  held  that  the  mechanic's  lien  cannot  be 
maintained,  but  dissent  from  the  views  ex- 
pressed upon  the  other  branch  of  the  case. 
In  my  Judgment,  upon  the  failure  of  the  ap- 
pellee  to  establish  a  lien,  the  entire  proceed- 
ings should  have  been  dismissed.  This  rule 
has  been  repeatedly  announced  by  this  court, 
and  ought  not  to  be  now  departed  from  un- 
less changed  by  positive  legislative  enact- 
inent.  Jensen  v.  Brown,  2  Colo.  694;  Bar- 
hard  V.  McKenzie,  4  Colo.  251;  Hart  v.  Mul- 
len, Id.  612;  Mining  Co.  v.  Finch,  6  Colo. 
214;  Railroad  Co.  v.  Harris.  12  Colo.  226, 
20  Pac.  Rep.  764.  Such  change  was  made  at 
the  last  session  by  the  insertion  of  the  follow- 
ing provision :  "If,  on  trial  of  a  cause  under 
the  provisions  of  this  act,  the  proceedings 
will  not  support  a  lien,  the  plaintiff  or  plain- 
tiffs may  proceed  to  judgment,  as  in  an  action 
on  contract,  and  execution  may  issue  as  in  such 
cases  provided,  and  said  judgment  shall  huve 
all  the  rights  of  a  judgment  in  a  personal 
action."  See  Sess.  Laws  1889,  §  11,  p.  252. 
This  cause  had  been  tried  and  determined 
in  the  courts  below,  however,  prior  to  this 
amendment,  and  of  course  cannot  be  affected 
thereby. 

I  discover  nothing  in  the  language  quoted 
In  the  majority  opinion  from  sections  2155 
'and  2161,  Gen.  St.,  that  permits  the  en- 
^ry  of  a  personal  Judgment  unless  the  lien 
be  first  established.  I  am  of  the  opinion  that 
\he  amendment  of  1889  referred  to  was 
'ena<ited  for  the  sole  purpose  of  malcing  this 
change.  If  the  prior  statute  permitted  a  per- 
sonal Judgment  without  a  lien,  this  amend- 
ment of  1889  was  unnecessary.  I  think  it 
"was  necessary,  and  that  the  only  authority 
'for  such  a  judgment  is  derived  therefrom. 
As  this  case  is  not  affected  by  the  act  of 
1889,'  the  entry  of  a  personal  j  udgment  against 
Gannon  whs  improper,  and  this  part  of  the 
Judgment  should  also  be  reversed. 

<u  Colo.  79)  

Rioo  Reduction  &  Minino  Co.  o.  Mtis- 
ORAVE  et  at. 

(Supreme  Court  ctf  Colorado.    Jan.  81, 1890.) 

MiMSRS'  LiBMS— Tenants  in  Common— Evidbncb 
AT  Formes  Trial. 
1.  Tbe  legislation  of  thU  state  upon  the  sub- 
Jeot  of  mechanics'  and  miners'  Uena  should  leoeive 
a  UbepU  cofutmctton. 


2.  A  statement  apon  which  a  miner's  Uen  U 
sought  to  be  based,  wnloh  clearly  expresses  an  in- 
tention to  hold  and  claim  a  lien,  and  contains  a  de- 
scription of  the  property  complete  on  H»  face,  and 
shows  the  sum  total  in  dollars  and  cents  which  the 
claimant's  work  amounts  to,  and  states  tliat  the 
same  is  due,  and  that  no  portion  of  It  has  been  paid, 
is  admissible  in  evidence  against  an  objection  chal- 
lenging its  sufficiency. 

8.  A  statement  filed  in  the  recorder's  office 
against  several  mining  claims  need  not  state  that 
said  claims  are  owned,  claimed,  or  worked  bv  the 
same  person  or  persons  so  as  to  be  deemed  one 
mine,  for  the  pun>ose8of  the  miners'  lien  statute; 
it  Is  sufficient  if  such  matters  are  established  by 
proper  averment  and  proof,  or  by  proof  alone, 
when  the  defect  in  the  pleadings  is  waived  by  an- 
swering over. 

4.  To  entitle  a  party  to  such  lien  there  must  be 
a  contract,  express  or  Implied,  with  the  owner  of 
the  property  on  which  the  lien  is  claimed.  The 
burden  of  proving  such  contract  rests  on  the  party 
asserting  it,  and  he  must  ascertain  for  himself 
whether  the  person  with  whom  he  contracts  is  the 
owner,  or  has  an  interest  in  the  land  on  which  be 
expects  to  claim  a  lien.  It  is  sufficient  if  the  con- 
tract be  with  an  authorized  agent  of  the  owner. 

6.  The  law  does  not  invest  one  tenant  in  com- 
mon with  authority  to  improve  or  develop  real 
property  at  the  expense  of  bis  co-tenants,  without 
their  authority  or  consent. 

5.  It  is  not  the  usual  practice  of  this  court  to 
substitute  its  own  findings  in  the  place  of  the  find- 
ings of  the  trial  court  upon  matters  of  fact  based 
upon  conflicting  evidence  given  orally  in  open 
court;  but,  where  the  oonclusions  of  law  are  erro- 
neous, the  general  rule  is  to  reverse  the  judgment, 
and  remand  the  cause  for  a  new  trial. 

7.  On  a  retrial,  where  there  has  been  a  loss  of 
witnesses  by  death  or  removal  from  the  jurisdio- 
tion  of  the  court,  evidence  taken  at  the  forme: 
trial,  and  reserved  by  bill  of  exceptions,  or  other 
wise  correctly  preserved,  may  be  resorted  to. 

(Syllabua  by  the  Court.) 

Appeal  from  district  court,  Dolores  county. 

Hwtaell  <C  MoCloskep,  for  appellant.  Jt*- 
litu  Thompson  and  Pence  <b  Pence,  for  ap- 
pellees. 

Elliott,  J.  The  appellant,  the  Rico  Re- 
duction &  Mining  Company,  was  defendant 
below  in  proceedings  instituted  to  enforce 
sundry  liens  upon  certain  mining  property 
on  account  of  work  and  labor  performed 
tliereon  by  appellees,  who  recovered  judg- 
ment, sustaining  their  respective  claims  as 
liens  against  the  property  of  appellant.  The 
statemeuts  filed  in  the  office  of  the  recorder, 
upon  which  the  several  liens  of  appellees 
were  based,  respectively,  were  as  follows, 
differing  as  to  name  of  claimant,  dates,  and 
amounts,  but  not  as  tosubstantial  requisites: 
"The  Rico  Reduction  and  Mining  Company^ 
Harry  Cahn,  and  L.  Silverman:  You  are 
hereby  notified  that  I  claim  and  hold  a  lien 
upon  the  Little  Suae,  Little  Wonder,  and 
Russian  Bear  lodes  and  mining  claims,  situ- 
ated adjoining  each  other  on  the  north  side  of, 
and  about  one-half  mile  from,  West  Dolores 
river,  in  Dolores  county,  state  of  Colorado; 
location  certificate  of  the  first  of  said  claims 
being  recorded  in  book  21,  page  97 ;  location 
certificate  of  second  of  said  lodes  being  re- 
corded in  book  21,  page  97;  and  location  cer- 
tificate of  third  of  said  claims  being  recorded 
in  book  21,  page  79,  of  records  of  Dolores 
county,  to  which  reference  in  each  case  is 
here  made  for  a  more  particular  description, 
and  that  such  lien  is  claimed  for  and  on  ae* 
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want  of  121  days'  work  performed  bjr  me,  as 
A  miner  upon  said  properties,  between  the 
7th  day  of  January,  1884,  and  the  Slst  dny 
of  May,  1884,  for  which  labor  you  agreed  to 
pay  rae  at  the  rate  of  two  and  a  halt  dol- 
lars per  day,  amounting  to  the  sum  total  of 
9302.50,  which  you  agreed  to  pay  me  as  soon 
as  said  work  whs  done,  but  no  portion  of 
which  has  as  yet  been  paid."  Objections  to 
the  su£Bciency  of  these  statements  at  tlie  trial 
were  overruled  by  the  court,  and  these  rul- 
ings are  assigned  for  error. 

It  is.contended  that  the  statements  are  de- 
fective in  the  description  of  the  property, 
and  in  the  abstract  of  indebtedness.  In  a 
recent  and  well-considered  opinion  by  this 
court,  Gannon  v.  Williams,  ante,  456,  it  is 
declared  that  our  legislation  upon  the  subject 
of  mechanics'  and  miners'  liens  should  re- 
ceive a  liberal  construction.  The  same  doc- 
trine was  announced  in  Barnard  v.  McKen- 
zie,  4  Colo.  251,  in  relation  to  the  law  of  1872. 
Section  27  of  the  Act  of  1883,  (Gen.  St.  c. 
65,)  referring  to  the  statement  by  which  the 
lien  may  be  claimed,  provides  that  "any  in- 
formality in  any  such  slateraent  that  shall 
not  tend  to  mislead  shall  not  affect  the  valid- 
ity thereof."  Viewing  this  provision  of  the 
statute  in  the  light  of  the  opinions  above 
cited,  it  is  apparent  that  neither  of  the  fore- 
.  going  objections  is  well  taken.  On  the  face 
of  the  several  statements,  the  description  of 
the  property  appears  to  be  complete.  The 
"notice  of  intention  todaim  and  hold  alien" 
is  dear.  The  "whole  amount  of  debt"  is 
shown  in  the  "sum  total"  of  dollars  and  cents 
which  the  claimant's  work  amounted  to. 
The  "whole  amount  of  credit"  is  shown  to 
be  nothing  by  the  positive  assertion  that  "no 
portion"  of  the  amount  earned  "has  yet  been 
paid."  It  is  plainly  asserted  that  the  amount 
earned  was  agreed  to  be  paid  "as  soon  as  said 
work  was  done,"  hence,  it  is  evident  that 
the  "balance  due"  is  exactly  the  same  as  the 
"whole  amount  of  debt,"  and  the  sum  need 
not  be  repeated.  Thus  the  requirements  of 
the  statute  are  substantially  complied  with. 

The  further  objection  is  urged  that  the 
statements  do  not  show  how  many  days  the 
claimants  worked  on  each  lode,  nor  the 
amount  due  therefor,  nor  that  said  lodes  and 
mining  claims  were  owned,  claimed,  or 
worked  by  the  same  person  or  persons,  so  as 
to  be  deemed  one  mine  for  the  purposes  of  the 
mechanics'  and  miners'  Hen  statute.  In  our 
opinion,  these  matters  need  not  be  set  forth 
in  the  statement  more  fully  than  they  are. 
It  is  sufiSclent  if  they  are  established  by  prop- 
er averment  and  proof,  or  by  proof  alone, 
when  the  defect  in  the  pleading  is  waived  by 
answering  over,  as  in  this  case. 

It  is  further  assigned  for  error  that  the 
Judgment  is  contrary  to  the  findings  of  the 
court,  and  the  law  applicable  thereto.  An 
intelligent  consideration  of  this  question  ne- 
cessitates a  further  statement  of  the  matters 
8t  issue  in  this  litigation,  and  a  better  under- 
standing of  the  interest  of  the  parties  in  the 
property  in  controversy.  These  proceedings 
were  originally  commenced  against  the  Kico 


Reduction  &  Mining  Company,  a  corporation, 
Harry  Cahn,  and  L.  Silverman,  as  joint  de- 
fendants; it  being  alleged  that  said  company 
was  the  owner  of  an  undivided  half  interest 
in  all  of  said  property.  Each  plaintiff  based 
his  claim  for  a  lien  upon  work  performed  un- 
der an  alleged  verbal  agreement  with  the 
Bico  company,  entered  into  through  one  Phil 
Crout,  as  the  agent  of  the  company,  duly  au- 
thorized to  employ  laborers  on  the  property 
in  its  behalf.  The  Rico  Company,  by  its  an- 
swer, admitted  its  ownership  of  the  undi- 
vided half  of  the  property,  but  denied  the 
making  of  any  agreement  for  the  employment 
of  plaintiffs,  or  either  of  them,  through  the 
agency  of  Crout,  or  otherwise.  It  was  fur- 
ther alleged  in  the  answer,  on  information 
and  belief,  that  Crout  was  the  owner  of  the 
other  half  interest  in  said  mining  property, 
and  that  whatever  work  may  have  been  done 
by  plaintiffs  on  said  property,  as  alleged  in 
the  complaint,  was  so  done  for  and  on  behalf 
of  said  Crout,  and  for  and  on  behalf  of  his 
own  interest  in  the  property,  and  without  the 
knowledge  or  consent  of  the  Kico  Company. 
The  proceedings  as  against  Cahn  and  Silver- 
man were  voluntarily  dismissed  by  plaintiffs 
before  the  trial  in  the  district  court,  and  upon 
the  trial  the  findings  of  the  court  were,  inter 
alia,  in  substance  as  follows:  That  the  de- 
fendant the  Rico  Company  was  the  legal  and 
equitable  owner  of  an  undivided  one-half  in- 
terest, and  that  Fbil  Crout  and  Joseph  Hos- 
kins  were  the  equitable  owners  of  the' other 
nndiyided  half  interest  In  said  mining  lodes; 
that  no  contract  was  entered  into  between 
the  defendant  company  and  Phil  Crout,  au- 
thorizing said  Crout  to  act  as  the  agent  of  said 
company,  and  to  bind  said  company  for  the 
contracts  made  by  said  Crout  with  plaintiffs, 
and  that  said  company  did  not  ratify  the  con- 
tracts of  said  Crout  with  said  plaintiffs;  that 
defendant  company  had  actual  knowledge  of 
the  working  and  development  of  the  said  lodes 
by  the  plaintiffs,  and  received  one-half  the 
benefit  and  advantage  of  the  labor  bestowed 
by  plaintiffs  on  the  same.  To  entitle  a  party 
to  a  mechanic's  or  miner's  lien  the  work  must 
bedone  or  the  material  furnished  by  contract, 
express  or  implied,  with  the  owner  of  the 
'property  on  which  the  lien  Is  claimed.  The 
burden  of  proving  such  contract  rests  on  the 
party  asserting  it,  and  he  must  ascertain  for 
himself  whether  the  person  with  whom  he 
contracts  is  the  owner  or  has  an  interest  in 
the  land  on  which  he  ejects  to  claim  a  lien 
for  the  improvement  contributed  to  by  his 
work  or  material.  It  is  sufficient  if  the  con- 
tract be  witli  an  authorized  agent  of  the  own- 
er; and,  if  the  contract  bewith  one  of  several 
co-tenants,  undertaking  for  himself  alone, 
the  lien  may  be  enforced  for  the  whole  value 
of  the  improvement  against  the  moiety  of 
such  contracting  party.  Mellor  v.  Yalentine, 
S  Colo.  255;  Williams  v.  Canal  Co.,  13  Colo. 
— ,  22  Fac.  Rep.  806.  In  Phillips  on  Me- 
chanics' Liens  (section  77)  it  is  said:  "No 
man  has  a  right  to  improve  the  property  of 
another  against  his  consent,  and  charge  him 
with  the  expenses.    Perhaps  a  joint  owner 
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may  repair  and  preserve  property  at  the  ex- 
pense of  all  the  owners,  and  without  their 
consent,  especially  if  such  consent  is  unrea- 
sonably withheld.  But  this  is  all  that  he  can 
io.  He  cannot  improve  the  property.  *  *  * 
One  joint  tenant,  however,  may  create  alien 
in  favor  of  a  mectianic  on  bis  own  interest  in 
land.  So,  although  the  contract  is  to  be  made 
with  the  'owner,'  yet,  if  but  one  of  several 
persons  who  purchase  materials  for  building 
owns  the  land,  the  lien  will  be  good  against 
bis  interest."  Freem.  Co-ten.  §§  261,  262; 
Muraford  v.  Brown,  6  Cow.  475.  From  the 
'findings  uf  the  court  it  appears  that  Crout  was 
one  of  several  owners  of  the  property  upon 
which  plaintiffs  were  employed,  and  against 
which  they  seelc  to  establish  their  several 
liens.  They  claim  to  have  made  their  con- 
tracts of  employment  with  the  company  by 
verbal  agreement,  through  Crout,  as  the  com- 
pany's agent.  The  court  finds  that  he  had 
DO  authority  as  such  agent,  and  that  the  com- 
pany did  not  ratify  his  contracts  with  plain- 
tiffs. It  is  true  the  court  finds  that  the  com- 
pany had  actual  knowledge  of  the  working 
and  development  of  the  property  by  plain- 
tiffs, and  that  it  received  one-half  the  benetit 
of  their  labor;  but  the  findings  do  not  state 
when  the  company  acquired  such  knowledge, 
nor  do  they  indicate  that  at  any  time  the  com- 
pany had  knowledge  that  Crout  had  assumed 
to  employ  plaintiffs  for  or  in  its  behalf.  As 
we  have  seen,  the  law  does  not  invest  one 
tenant  in  common  with  authority  to  improve 
or  develop  real  property  at  the  expense  of  his 
co-tenants,  without  their  authority  or  con- 
sent. Hence,  it  was  error  for  the  court,  upon 
such  findings,  to  render  judgment  sustaining 
plaintiffs'  liens  against  the  interest  of  the 
Kico  Company  in  the  mining  property. 

It  is  contended  by  counsel  for  appellees 
that  the  evidence  is  sufiRcient  to  warrant  this 
court  in  finding  that  Crout  did  liave  author- 
ity from  the  Rico  Company  to  employ  plain- 
tiffs  in  its  behalf  for  the  development  of  the 
mine,  and  that  they  were  so  employed.  If 
the  trial  court  had  made  such  findings  as  a 
basis  for  its  deci'ee,  perhaps  a  judgment  of 
affirmance  might  be  rendered.  But  we  can* 
not  disregard  the  fact  that  the  findings  are 
otherwise,  and  that  they  are  based  upon  con- 
flicting evidence,  most  of  which  was  given 
orally  in  open  coui-t.  Under  such  circum- 
stances, the  usual  practice  of  this  court, 
where  the  conclusions  of  law  are  erroneous. 
Is  to  reverse  the  judgment,  and  remand  the 
cause  for  a  new  trial;  and  it  is  accordingly  so 
ordered. 

ON  PETinOM  FOR  REHEARINa. 
(March  U,  1890.) 

Per  Curiam.  The  only  matter  suggested 
in  the  application  for  a  rehearing  is  that  we 
shall  direct  a  money  judgment  in  favor  of  ap- 
pellees, on  the  ground  that  onaretrialof  this 
case  there  may  be  a  failure  of  justice,  oc- 
casioned by  the  lapse  of  time  and  the  loss  of 
witnesses  by  death  or  removal  from  the  juris- 
diction of  the  court    In  case  of  such  diifl- 


culty,  it  is  well  settled  that  the  evidence  taken 
at  the  former  trial,  and  reserved  by  bill  of  ex- 
ceptions, or  otherwise  correctly  preserved, 
may  be  resorted  to,  in  connection  with  any 
additional  evidence  which  either  party  may 
produce;  and  thus  atrial  denovo  upon  the 
whole  case,  with  new  findings  of  fact,  may  be 
had.  This  may  be  quite  .idvantageous  to  ap- 
pellees, for  the  findings  of  fact  on  the  former 
trial  would  not  sustain  a  personal  judgment 
against  the  Rico  Company  any  better  than 
they  sustain  the  lien.  With  this  explanation, 
the  rehearing  asked  for  will  be  denied. 


(14  Colo.  280) 

Jordan  v.  McNitltt  et  al. 

{Supreme  Court  of  Colorado.    Pen.  28, 1890.) 

Pabtition — Parties — Commissionbks. 

1.  Code  Civil  Proc.  Colo.  1883,  c  24,  S  280,  pro- 
Tides  that  when  any  lands,  tenements,  etc,  shall  be 
held  in  joint  tenancy,  tenancy  in  common,  or  co- 
parcenary, it  shall  be  lawful  for  one  or  more  of  the 
parties  interested  to  present  to  the  district  court 
of  the  county  where  such  lands  or  tenements  lie 
their  petition,  praying  for  a  division  and  partition. 
Section  282  provides  that  "every  person  having 
such  interest  as  is  specified  in  this  chapter,  vrhether 
in  possession  or  otherwise,  *  *  *  shall  be  miide 
a  party  to  such  petition. "  3eld,  that  an  answer 
which  avers  that  the  premises  soueht  to  be  parti- 
tioned had  been  leased  "prior  to  the  commence- 
ment of  this  suit,-"  and  that  the  lessees  "have been 
in  possession"  without  disclosing  the  terms,  dura- 
tion, or  continued  existence  of  the  lease,  is  not  . 
sufficient  to  require  the  lessees  to  be  made  parties  ' 
to  the  proceeding. 

2.  Under  Code  Civil  Proc.  Colo.  %  288,  which 
provides  that "  the  court,  when  it  shall  order  a  par- 
tition of  any  premises  to  be  made  under  the  pro- 
visions hereof,  shall  appoint  three  commlsstoners, 
not  connected  with  any  of  the  parties  either  by 
consanguinity  or  affinity,  and  entirely  disinterest- 
ed, to  make  partition, "  notice  to  the  parties  of  the 
substitution  of  a  commissioner  in  the  place  of  one 
previously  appointed,  who  has  declined  to  act,  is 
nut  necessary,  as  any  objection  to  the  commission- 
er may  be  interposed  as  an  objection  to  the  report 
at  any  time  before  confirmation. 

8.  Where  the  commissioners  appointed  to  malce 
partition  of  lands  view  the  premises  before  one  of 
them  has  taken  the  oath  prescribed  by  the  statute, 
and  their  report  is  filed,  which  for  some  reason  is 
not  confirmed,  and  afterwards  the  commissioner 
takes  the  oath  before  the  fllinj'  of  the  final  report, 
the  filing  of  the  first  report  does  not  render  the 
commissioners Yimctus  officio,  norls  the  failure  to 
take  the  oath  before  viewing  the  premises  a  re- 
versible error. 

Commissioners'  decision.  Appeal  from 
district  court,  Cilear  Creek  county. 

W.  P.  Hughet,  for  appellant.  R.  S.  Mor- 
rison, for  appellees. 

Richmond,  C.  McJIulty  and  Noone  filed  a 
complaint  for  partition  of  certain  mining 
property.  Jordan  and  Ryan  were  made  par- 
ties defendant.  Ryan  demurred  to  the  com- 
plaint, and  afterwards  withdrew  the  demur- 
rer, and  permitted  default  to  be  entered. 
Jordan  answered,  and,  among  oilier  things, 
set  up  the  fact  that  all  of  the  parties  had 
agreed  to  and  did  lease  the  premises  sought 
to  be  partitioned,  prior  to  the  commencement 
of  this  action.  Thereafter  the  cou  rt  appoint- 
ed three  commissioners  to  partition  the  land. 
At  a  subsequent  term  of  the  court,  one  of 
the  cummissiutiers  having  declined  to  act,  the 
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court  appointed  one  G.  W.  Hall  in  his  place. 
On  the  20th  of  June,  1886,  the  commission- 
ers filed  a  report.  This  report  was  objected 
to  by  Jordan,  for  the  principal  reason  tliat 
Hall  had  not  taken  the  oati)  prescribed  by  the 
statute.  What,  if  any,  action  was  taken  by 
the  court  concerning  this  report,  does  not  ap- 
pear by  the  transcript  or  abstract  of  record. 
But  it  is  fair  to  assume,  from  the  record,  that 
the  report  was  not  received,  because  the  rec- 
ord discloses  that  a  third  report  was  subse- 
quently filed.  It  also  discloses  the  fact  to  be 
that,  prior  to  the  filing  of  the  third  report, 
Commissioner  Hall  took  the  prescribed  stat- 
utory oath.  No  objection  was  made  to  tlie 
conclusion  of  the  commissioners,  nor  to  tlieir 
conduct.  It  would  seem,  from  the  tran- 
script, abstract,  and  arguments,  that  the  pro- 
ceedings of  the  commissioners  were  regular 
and  in  conformity  witli  the  statute,  save  and 
except  the  one  fact  that  Hall  took  the  oath 
prescribed  by  the  statute,  after  reviewing  the 
premises  to  be  partitioned,  and  before,  mak- 
ing the  final  report.  Tliis  was  the  main  ob- 
jection relied  upon  by  appellant  in  the  oral 
argument  before  the  court.  It  is  also  urged 
that  the  lessees  were  necessary  parties  to  this 
proceeiling,  and.  further,  tliat  Hall's  appoint- 
ment was  made  without  notice  to  appellant. 
Section  280,  c.  24,  C!ode,  (Gen.  St.  1883.)  pro- 
vides that  "when  any  lands,  tenements,  or 
hereilitaments  shall  be  held  in  joint  tenancy, 
tenancy  in  common,  or  coparcenary,  whether 
such  right  or  title  be  derived  by  purchase, 
devise,  or  descent,  or  whether  any,  all,  or  a 
part  of  such  claimants  be  of  full  age  or  mi- 
nors, it  shall  be  lawful  for  one  or  more  of  the 
parties  interested  *  •  *  to  present  to 
tlie  district  court  of  the  county  where  such 
lands  or  tenements  lie  *  *  *  their  peti- 
tion, praying  for  a  division  and  partition. 
*  *  *"  "Sec.  282.  Every  person  having 
such  interest  as  is  specified  in  this  chapter, 
whetlier  in  possession  or  otherwise,  and  ev- 
ery person  entitled  to  dower  in  such  premis- 
es, if  the  same  has  not  been  admeasured, 
shall  be'  made  a  party  to  such  petition." 
"See.  284.  All  persons  interested  in  the  prem- 
ises of  which  partition  is  sought  to  be  made 
according  to  the  provisions  hereof,  whose 
names  are  unknown,  may  be  made  parties  to 
such  petition  by  the  name  and  description  of 
unknown  owners  or  proprietors  of  the  prem- 
ises, or  as  the  unknown  heirs  of  any  person 
who  may  have  been  interested  in  the  same." 
By  the  above  provisions  it  seems  that  the 
only  necessary  parties,  at  least  in  the  first  in- 
stance, in  proceedings  of  thfs  nature,  are 
those  who  hold  a  joint  tenancy,  tenancy  in 
common,  or  coparcenary.  Besides,  from  the 
abstract  of  tlie  record  under  which  this  appeal 
is  prosecuted  according  to  the  act  of  1885,  it 
does  not  appear  that  tlie  alleged  lessees  liad 
any  definite  or  subsisting  leasehold  interest 
in  the  premises  sought  to  be  partitioned.  An 
answer  which  avers  that  a  lease  had  been 
granted  "prior  to  the  commenuement  of  this 
suit,"  and  that  the  lessees  "have  been  in  pos- 


session," etc..  without  disclosing  the  terms, 
duration,  or  continued  existence  of  the  lease, 
is  not  sufiScient  to  require  the  supposed  les- 
sees to  be  mjide  parties  to  the  proceeding  for 
partition  under  the  provisions  of  the  statute. 

The  next  objection  to  the  report  and  its 
confirmation  that  we  shall  consider  istheat)- 
sence  of  notice  to  appellant  of  tlie  intention 
of  substituting  Hall  in  place  uf.the  commis- 
sioner who  had  declined  to  act.  Section  288 
provides  that  "  the  court,  when  it  shall  order 
a  partition  of  any  premises  to  be  made  under 
the  provisions  hereof,  shall  appoint  three 
commissioners,  not  connected  with  any  of  the 
parties  either  by  consanguinity  or  affinity, 
and  entirely  disinterest^.  *  *  •"  No 
objections  were  interposed  that  Hall  was  re- 
lated directly  or  indirectly,  or  in  any  way  in- 
terested in  the  proceedings.  Ordinarily, 
courts  prefer  to  make  the  appointment  of 
such  individuals  with  the  consent  of  the  par- 
ties to  the  proceedings,  but  we  can  conceive 
of  many  circumstances  which  would  justify 
a  court  in  malting  appointments  without 
such  acquiescence,  when  the  parties  appointed 
do  not  come  within  the  exceptional  pro- 
visions of  the  law,  and  we  are  justified  in  as- 
suming that  such  circumstances  existed  at 
the  time  Hall  was  appointed.  The  statute 
does  not  contemplate,  nor  does  the  practice 
in  such  cases  warrant  the  court  in  giving, 
notice  of  its  purpose  to  comply  with  the 
mandatory  provisions  of  the  statute.  If 
Hrill  was  objectionable,  because  he  came 
within  the  exceptions  above  enumerated,  the 
objection  could  have  been  raised  as  well  after 
as  before  his  appointment.  It  could  have 
been  interposed  as  an  objection  to  tho  report 
before  conflimation.  We  think  there  was 
no  error  in  the  failure  of  the  court  to  give 
notice  as  claimed  by  appellant. 

The  next  and  most  serious  question  is  the 
objection  raised  that  the  oath  prescribed  by 
the  statute  was  not  taken  by  Hall  previous 
to  entering  upon  the  duties  of  commissioner. 
A  careful  examination  of  the  authorities  in- 
clines us  to  the  opinion  that  this,  of  itself,  is 
not  sufficient  to  warrant  us  in  reversing  the 
judgment  of  the  court.  The  statute  pro- 
vides that  the  commissioner  "shall  take  an 
oath,  before  the  court  or  some  justice  of  the 
peace,  fairly  and  impartially  to  make  parti- 
tion of  said  lands  in  accordance  with  the 
judgment  of  the  court,"  etc.  Code  Civil 
Froc.  1883,  §  288.  It  appears  that  the  first 
report  was  filed  before  Hall  had  taken  his 
oath  as  commissioner,  and  it  is  suggested  that, 
the  commissioners  having  filed  a  report,  they 
became  functus  officio,  and  any  subsequent 
act  would  not  cure  the  objection  of  failure  to 
take  the  oath.  We  cannot  concur  in  this  po- 
sition. In  Freem.  Co-tenancy,  §  526,  the 
doctrine  is  announced  that,  "if  the  report  be 
set  aside  for  the  misconduct  of  the  commis- 
sioners or  any  of  them,  new  ones  may  be  ap- 
pointed in  their  places.  If  for  a  mere  irreg- 
ularity or  tinintentional  omission  to  perform 
some  duty,  such  as  to  give  notice  to  the  par- 
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ties  or  to  take  the  oath  prescribed  by  statute, 
the  same  commissioners  will  be  retained, 
and  proceed  a  second  time  to  execute  tlie 
order  for  partition."  "If  any  irregularity 
has  been  committed  by  the  commissionera, 
or  tbey  have  exceeded  their  authority,  or 
acted  fraudulently  or  unfairly,  any  party  dis- 
satisfied may  move,  on  the  usual  notice,  to 
set  aside  the  report.  This  the  court  has  power 
by  statute  to  do,  and  to  appoint  new  com- 
missioners, who  are  to  proceed  in  like  man- 
ner, m  *  *  The  causes  for  setting  aside 
a  report  are,  of  course,  various.  *  *  •  It 
is  said  that  it  will  not  be  disturbed  except 
Upon  grounds  similar  to  those  upon  which  n 
verdict  would  be  set  aside  and  a  new  trial 
granted.  Doubleday  v.  Newton,  9  How.  Fr. 
71.  ♦  •  •  For  an  unintentional  omis- 
sion to  ♦  *  *  take  the  oath  required  by 
statute,  the  same  commissioners  will  be  re- 
tained and  proceed  a  second  ti  m  e  to  execute  the 
order  for  partition. "  2  Van  Santv.  Eq.  Pr.  47. 
There  is  nothing  in  this  case  tending  to 
show  the  slightrst  impropriety  on  the  part  of 
the  commissioners, — no  objection  that  the 
recommendations  presented  in  the  report 
were  not  equitable  and  eminently  proper;  and 
the  mere  omission  to  take  the  oath  prescribed 
is,  in  our  judgment,  sucti  an  irregularity  as 
could  be  readily  cured,  and  was  cured,  by  a 
re-reference  of  the  matter  to  the  commission- 
ers, and  the  taking  of  the  oath  by  Commis- 
sioner Hall,  prior  to  the  llling  of  the  report 
which  was  subsequently  confirmed  by  the 
court.  Having  once  viewed  the  premises, 
being  thoroughly  familiar  with  the  situation, 
and  finding  tliat  the  premises  were  not  sus- 
ceptible of  a  division,  without  manifest  preju- 
dice to  the  owners,  a  furtlier  view  of  the 
premises  was  unnecessary.  The  commission- 
ers had  met  together  upon  the  premises,  had 
consulted  upon  the  matter  of  the  partition, 
and  had  arrived  at  a  conclusion.  Tliis,  we 
think,  was  a  substantial  compliance  with  the 
provisions  of  tlie  statute.  It  has  been  held, 
in  some  instances,  tliat  a  report  of  the  com- 
missioners neetl  not  necessarily  be  signed  by 
all  tliree.  In  the  case  of  Kane  r.  Parker,  4 
Wis.  123,  it  was  held  that  the  signature  of 
the  three  commissioners  to  the  report  is  not. 
essential.  The  court  said :  "It  is  true  that  he 
[one  of  the  commissioners]  did  not  sign  and 
acknowledge  this  report  with  the  other  com- 
missioners, nor  was  it  necessary  for  him  to 
do  so.  If  he  met  and  acted  with  the  other 
commissioners  in  making  the  partition,  it 
was  sufficient.  His  neglecting  to  sign  and 
acknowledge  the  report  does  'not  do  away 
with  the  presumption  arising  from  the  above 
circumstances,  that  he  did  meet  and  act  with 
the  other  commissioners  in  making  the  par- 
tition." See,  also.  Underbill  v.  Jackson, 
1  Barb.  Ch.  73.  We  find  no  error  in  the  ac- 
tion of  the  court  in  confirming  the  report  of 
the  commissioners.  Tlie  judgment  should  be 
afiirmed. 

Reed  and  Pattison,  CC.,  concur. 


Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


BuTLGR  et  al.  V. 


(U  Colo.  125) 

Gage  et  al. 


{Supreme  Court  of  Colorado.    Dec.  24, 1889.) 

CJONTBAOTS  —  InTBRPRBTATION —  PAKTOSS  —  EXKOC- 

TOBg — Deceit. 

1.  A  provision  in  a  oontract  for  the  sale  of 
land  that  It  should  not  be  "assignable  or  nego- 
tiable,"  and  tbat  the  purchase  money  should  be 
payable  to  the  vendor,  and  "only  to  him,  and  none 
other, "  is  not  violated  by  the  vendor  assigning  the 
contract  as  collateral  security,  as  the  only  effect  of 
such  provision  was  to  prevent  the  title  to  the  chose 
in  action  from  passing  to  another  so  as  to  pre- 
clude defendants  from  asserting  any  equity  or  de- 
fense tbat  might  arise  between  the  original  parties. 

2.  Tbe  assignee  has  such  an  interest  in  the 
oontract  as  makes  him  a  proper  party  to  an  action 
to  enforce  it. 

8.  The  vendor,  after  snch  assignment,  still  re- 
tains such  an  interest  in  the  contract  as  makes 
blm  a  proper  party  to  an  action  for  its  enforce- 
ment; and,  after  his  d,eath  pending  such  litigation, 
his  executors  have  the  right  to  be  substituted  as 
parties. 

4.  The  right  of  tbe  executors  to  be  made  par- 
ties is  not  extinguished  by  the  act  of  the  assignee 
in  asking  to  be  made  sole' plaintiff,  and  by  the  or- 
der of  court  making  him  so :  nor  does  snch  action 
work  a  discontinuance  as  to  the  executors,  though 
it  is  had  with  their  full  knowledge. 

6.  The  fact  that,  by  making  the  executors  pap 
ties  to  the  action,  defendants  were  precluded  from 
making  their  proof,  cannot  affect  we  right  of  the 
executors  to  become  parties. 

ti.  Where  purchasers  of  mining  property  enter 
into  possession,  and,  after  finding  that  they  have 
been  deceived  by  misrepresentations  of  the  seller, 
fail  to  either  rescind  the  contract  of  purchase  or 
afhrm  it,  and  bring  an  action  for  the  deceit,  but 
continue  to  exercise  acts  of  ownership,  they  are 
estopped  from  setting  up  the  misrepresentations 
as  a  defense  to  an  action  to  enforce  the  contract. 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Lake  county. 

The  complaint  upon  which  the  cause  was 
tried  was  tlie  original  complaint,  to  which  a 
general  demurrer  was  filed;  defendants  al- 
leging that  the  complaint  did  not  state  facts 
sufiicient  to  constitute  a  cause  of  action. 
The  demurrer  was  sustained.  The  case  was 
brought  to  this  court  on  error,  where  the 
judgment  of  the  court  below  was  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings. Linn  v.  Butler,  8  Colo.  355, 8  Pac.  Rep. 
588.  The  portions  of  the  complaint  neces- 
sary to  an  understanding  of  the  case  are  as 
follows:  "(1)  Tliat  on  the  24th  day  of  May. 
A.  D.  1879,  the  plaintiff,  William  P.  Linn, 
was  the  owner  of,  and  in  possession  of,  an 
equal  undivided  one-fourth  (4)  interest  in 
and  to  the  American  mine,  lode,  ledge,  or  de- 
posit, situated  in  California  mining  district. 
Lake  county,  Colo.  •  *  *  (2)  That  upon 
the  day  and  year  last  aforesaid  Siiid  Linn  sold 
bis  right,  title,  and  interest  in  and  to  said 
American  mine  to  the  defendants  for  the 
sum  of  five  thousand  seven  hundred  and  filty 
dollars,  ($5,750,)  which  sale  was  evidenced 
by  the  following  agreement  in  writing,  in 
words  and  figures  following,  and  is  made  a 
part  of  the  complaint,  to-wit:  •  This  agree- 
ment, in  duplicate,  made  and  enterea  into 
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this  24th  day  of  May,  A.  D.  1879,  by  and 
between  W.  P.  Linn,  party  of  the  first  part, 
and  Hugh  Butler  and  C.  W.  Wright,  parties 
of  the  second  part.  Whereas,  on  the  day  of 
the  date  hereof  said  second  parties  purchased 
of  and  from  said  Linn  his  right  and  title  in 
and  to  the  American  mine  for  the  sura  of  five 
thousand  seven  hundred  and  fifty  dollars, 
($5,750,)  payable  in  installments,  that  is  to 
say,  two  hundred  and  fifty  dollars  ($250) 
which  has  already  been  paid,  receipt  whereof 
is  hereby  confessed,  two  hundred  and  fifty 
dollars  ($250)  in  thirty  (30)  days  next  after 
the  date  hereof,  two  hundred  and  fifty  dol- 
lars ($250)  in  sixty  days  next  after  the  date 
hereof,  and  the  remaining  five  thousand  dol- 
lars ($5,000)  out  of  the  net  proceeds  of  said 
mine,  as  hereinafter  specified.  Whereas,  in 
pursuance  of  said  agreement,  said  Linn  hath 
on  this  day,  in  due  form,  conveyed  unto  said 
second  parties  said  interest  in  said  mine: 
Now,  therefore,  this  agreement  witnessetb, 
that  for  and  in  consideration  of  the  premises 
it  is  mutually  agreed  by  and  between  said 
parties  that  this  agreement  shall  not  be  as- 
signable or  negotiable,  and  that  the  sums  of 
money  herein  agreed  to  be  paid  shall  be 
diue  and  payable  to  the  said  Linn,  and 
only  to  him,  and  to  none  other.  And  it 
is  further  agreed  on  the  part  of  said  second 
parties  that  they  will  at  the  end  of  thirty  (30) 
days  next  after  the  date  hereof  pay  unto  said 
Linn  said  sum  of  two  huudred  and  fifty  dol- 
lars, ($250,)  and  in  thirty  (30)  days  next 
thereafter  a  like  sum,  and  that  they  will  also 
pay  unto  said  Linn  the  remaining  install- 
ment of  five  thousand  dollars,  ($5,000,)  it  be- 
ing well  understood,  however,  that  said  pay- 
ment of  five  thousand  dollars  ($5,000)  shall 
only  be  due  and  payable  upon  the  terms  and 
conditions  herein,  that  is  to  say,  that  said  lat- 
ter sum  shall  be  due  and  payable  only  out  of 
the  net  proceeds  received  from  the  sale  of  ore 
taken  from  the  said  American  mine  by  said 
second  parties,  such  net  proceeds  to  be  the 
net  proceeds  aforesaid  of  the  undivided  one- 
fourth  interest  of  said  mine,  that  being  the 
interest  conveyed  by  said  Linn  to  said  second 
fmrties.  And  it  is  hereby  further  agreed  and 
fnlly  understood  that  the  net  proceeds  above 
specified  shall  be  construed  only  to  mean  the 
money  received  by  said  second  parties  from 
the  sale  of  ores  mined  and  taken  from  said 
mine  by  them  on  account  of  said  one-fourth 
interest,  and  left  remaining  in  hand  after 
paying  all  expenses  of  such  mining,  as  well, 
also,  all  moneys  advanced  by  said  second  par- 
ties, or  paid  out  by  them,  for  and  on  account 
of  said  undivided  one-fourth  interest,  includ- 
ing the  seven  hundred  and  flf^y  dollars 
($750)  paid  on  account  of  the  purchase  of 
said  one-fourth  interest;  and.  in  case  of  sale 
by  said  second  parties  of  said  interest,  then, 
and  in  that  event,  said  five  thousand  dollars 
shall  at  once  became  due  and  payable.  In 
witness  whereof,  said  parties  have  hereunto 
set  their  hand  on  this,  the  day  and  year  first 
hereinabove  written.  Huqh  Butleb.  C. 
W.  Wbight.    Wm.  p.  Linn.'    (8)  And  aft- 


erwards, and  on  the  5th  day  of  April  last 
past,  said  Linn,  for  a  good  and  valuable  con- 
sideration, assigned  in  writing,  to  Charles  F. 
Burrell,  his  right,  title,  and  interest  in  and 
to  the  foregoing  agreement,  as  security  for 
the  loan  of  twenty-seven  hundred  dollars 
($2,700)  before  then  made  by  said  Linn  from 
said  Burrell,  which  assignment  was  made 
with  the  knowledge  and  consent  of  said  de- 
fendants. And  afterwards,  and  on  the  29th 
day  of  October  last  past,  said  Charles  F.  Bur- 
rell, for  a  good  and  valuable  consideration, 
ixssigned  and  set  over  in  writing  all  his  right, 
title,  and  interest  in  and  to  said  contract  to 
Lewis  C.  Eockwell,  who  now  holds  said  con- 
tract as  collateral  security  for  money  thereto- 
fore loaned  by  him  to  said  William  P.  Linn." 
On  the  5th  of  December,  1885,  the  defend- 
ants moved  the  court  to  dismiss  tlie  cause 
for  the  reason,  "because  it  appears  from  the 
suggestion  of  the  plaintiff  of  record  in  this 
cause  that  William  P.  I^inn,  the  former  co- 
plaintiff  of  said  Bockwell,  has,  since  the  in- 
stitution of  the  suit,  departed  this  life,  and 
because  the  action  does  not  accrue  to,  or  sur- 
vive in,  the  said  plaintiff  Lewis  C.  Buck  well," 
which  motion  was  argued,  and  on  March  12, 
1886,  was  overruled  by  the  court.  On  the 
same  date,  defendants  filed  a  demurrer  to  the 
complaint,  which  was  likewise  overruled. 
On  the  14th  of  April  following  they  filed  their 
answer  to  the  complaint.  On  April  30th  the 
plaintiff  L.  C.  Bockwell  filed  a  motion  that 
David  A.  Gage  and  Nathan  S.  Hurd,  execu- 
tors of  Linn,  deceased,  be  made  co-plaintiffs 
with  him  in  the  case,  assigning  that  the  rea- 
sons or  grounds  of  said  motion  were :  "  First, 
because  defendants,  by  motion  and  in  the  an- 
swer, insist  that  plaintiff  is  not  the  real  party 
iii  interest  in  this  case;  second,  because  de- 
fendants insist  the  contract  sued  on  was  not 
assignable  by  Linn,  and  hence  L.  C.  Hock- 
well  has  no  right  to  receive  the  money  due 
thereon."  Which  motion  was  supported  by 
the  aflldavit  of  L.  C.  Bockwell,  and  was  ar- 
gued by  counsel,  and  taken  under  advisement 
by  the  court.  On  the  same  day  plaintiff  filed 
a  demurrer  to  the  answer  of  dt^fendants.  On 
the  25th  of  June,  Nathan  S.  Hurd  filed  a  pe- 
tition asking  that  David  A.  Gage  and  him- 
self, executors,  be  made  co-plaintiffs  with 
Bockwell.  On  the  23d  of  November  follow- 
ing, by  consent  of  counsel,  an  order  was  made 
that  counsel,  respectively,  submit  briefs  in 
regard  to  the  making  of  the  executors  co- 
plaintiffs  on  or  before  December  15th.  On 
January  10, 1887,  an  order  was  entered  mak- 
ing the  executors  parties,  to  which  defend- 
ants excepted;  and  they  were  required  by  the 
court  to  prepare  and  tender  a  bill  of  excep- 
tions within  60  days.  In  the  first  paragraph  of 
the  answer,  defendants  admit  the  making  of 
the  contract  as  alleged  in  the  complaint. 
The  second  paragraph  is  as  follows:  "They 
deny  that  said  contract  was  assigned  to  the 
said  Charles  T.  Burrell  with  the  knowledge 
and  consent  of  said  defendants,  and  thej'  de- 
ny that  they  ever  assented  to  the  assignment 
of  said  contract  either  to  the  said  Burrell  or 
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to  the  said  Bock  well."  It  is  also  averred 
that  at  some  time  thereafter,  whicli  date  is 
not  given,  Moffatt  and  others  began  to  sintc 
a  shaft  on  a  sma^l  strip  of  unoccupied  land 
near  the  line  of  the  American  claim,  and  dis- 
covered mineral  in  such  shaft  before  any  was 
discovered  in  the  American  mine,  and  thut 
the  vein  or  ledge  found  by  Moffatt  and  others 
was  the  same  as  that  alleged  by  Linn  to  have 
been  found  in  the  American  claim  previous 
to  the  sale;  that  defendants  immediately  in- 
formed Linn  of  the  finding  of  the  ore  by 
Moffalt  and  others,  and  of  the  fact  that  the 
shaft  of  the  American  mine  bad  not  been 
sunk  to  mineral,  and  he  again  asserted  that 
theore  had  been  found  in  the  American  mine 
before  the  other  shaft  had  been  commenced; 
that  after  having  found  the  mineral  or  ore  in 
the  shaft,  and  fully  complying  with  the  law, 
Moffatt  and  others  made  application  for  a 
patent  from  the  United  States  government  to 
the  ground  under  the  name  of  "The  Little 
Sliver,"  and  that  the  application  so  made  em- 
braced a  large  part  of  the  ground  claimed  as 
the  American  claim ;  that  defendants,  by  the 
advice  and  at  the  request  of  Linn,  joined  the 
other  owners  of  the  American  claim,  and 
filed  an  adverse  claim  in  the  United  States 
land-ofiSce  against  the  application  of  Moffalt 
and  others  for  a  patent  to  the  Little  Sliver 
mine,  and,  within  the  time  prescribed  by 
law,  brought  suit  in  the  district  court  for 
L  tke  county  in  support  of  said  adverse  claim ; 
that,  in  preparing  for  the  trial  of  the  case, 
defendants  learned  that  the  representations 
made  by  Linn,  that  mineral  In  place  had  been 
found  in  the  shaft  on  tlie  American  mine, 
were  false;  and  that  mineral  In  place  had 
been  first  found  on  the  Little  Sliver  claim, 
and  that  the  location  of  the  American  mine 
was  invalid.  In  the  ninth  paragraph  defend- 
ants aver,  in  effect,  that  they  stated  all  the 
facts  to  Linn,  and  that  he  advised  defendants 
to  make  a  compromise  with  the  claimants  of 
the  Little  Sliver  lode,  andstated  to  and  agreed 
with  defendants  that  any  compromise  that 
they  might  make  would  be  satisfactory  to 
bim,  and  that  be  would  change  and  modify 
the  existing  contract  so  as  to  relieve  the  de- 
fendants from  its  expressed  terms.  And  in 
the  tenth  paragraph  it  is  averred  that,  after 
making  the  compromise  and  consolidation-of 
the  two  conflicting  claims,  defendants  imme- 
diately and  fully  informed  Linn  of  the  said  set- 
tlement and  transaction,  and  that  he  assented 
to  and  ralifitxl  the  same,  and  that  it  was 
agreed  that  the  contract  existing  should  be 
80  moditied  that  the  interest  of  defendants  in 
the  consolidated  property  should  be  substi- 
tuted for  the  payment  of  the  money  in  place 
of  the  property  sold  by  Linn  to  defendants. 
The  fourteenth  and  part  of  the  fifteenth  para- 
graplis  of  the  answer  are  as  follows:  "Said 
defendants  furtheraver  that  It  was  stipulated 
by  and  between  the  said  Linn  apd  these  de- 
fendants In  said  original  contract,  as  well  as 
in  said  supplemental  contract,  assenting  to 
the  settlement,  adjustment,  and  compromise 
as  aforesaid,  that  all  the  rights,  benefits,  and 


privileges  of  the  said  Lfnn,  and  the  right  to 
demand  and  receive  any  and  all  moneys  that 
might  come  to  him  under  said  contract,  should 
not  be  assignable,  and  that  the  same  should 
be  payable  to  the  said  Linn  only,  and  that 
the  same  was  a  joint,  and  not  a  several,  con- 
tract on  the  part  of  these  defendants;  and 
tliey  aver  that  they  have  never  agreed  or  con- 
sented to  any  assignment  of  said  contract,  or 
any  part  thereof,  or  any  Interest  therein, 
either  to  the  said  Burrelt  or  to  the  said  Bock- 
well;  and  they  deny  that  the  said  Rockwell 
is  now  the  owner  of  said  contract,  or  any 
part  thereof,  or  any  interest  therein ;  and  they 
deny  his  right  to  maintain  this  suit  against 
them.  (15)  And  defendants  further  aver, 
upon  Information  and  belief,  that  the  sup- 
posed assignment  of  said  contract  to  said 
plaintiff  was  only  for  the  purpose  of  securing 
the  payment  to  said  Kock  well  of  certain  debts 
and  claims  held  by  said  Rockwell  against  said 
Linn;  and  they  further  aver,  upon  informa- 
tion and  belief,  that  the  said  debts  and  claims 
have  been  fully  paid  and  satisfied.  •  *  *" 
In  the  seventeenth  paragraph,  it  is  in  sub- 
stance averred  that  the  plaintiff  Linn  died 
pending  the  decision  of  the  writ  of  error  In 
this  court;  that  no  application  was  made  by 
the  executors  to  become  parties  to  the  same; 
that,  after  the  cause  was  remanded.  Bock- 
well,  with  the  knowledge  and  consent  of  the 
executors,  applied  to  be  and  was  made  sole 
plaintiff;  and  that  for  those  reasons  the  suit 
was  discontinued  as  to  them,  and  that  they 
had  no  right  to  prosecute  and  maintain  this 
suit  against  the  defendants.  Plaintiffs  re- 
plied to  the  answer  at  great  length,  travers- 
ing and  denying  all  the  material  averments 
in  the  answer.  Trial  was  had  in  the  latter 
part  of  December,  1887,  resulting  in  a  judg- 
ment in  favor  of  plaintiffs  for  the  sum  of 
89,008.33. 

Hugh  Butler  and  R.  D.  W.  Touley,  tor 
appellants.  L.  V.  Rockwell  and  Clint.  Reed, 
for  appellees. 

Bked,  C,  ( after  stating  the  facts  as  above.) 
There  are  In  this  case  43  errors  assigned  up-, 
on  the  record;  but  a  large  part  of  them,  if 
not  the  majority,  arise  out  of,  and  are  ancil- 
lary to,  one  important  question,  viz.,  who 
were  the  proper  parties,  or  who  was  the  prop- 
er party,  to  prosecute  the  suit? 

In  instituting  the  suit,  William  P.  Linn 
was  made  a  plaintiff  with  L.  C.  Bockwell, 
and  so  remained,  without  a  challenge  or  ob 
jection,  so  far  as  is  disclosed  by  the  record 
of  the  proceedings  had  in  the  district  court 
in  the  first  Instance.  It  Is  true  that  the  only 
adjudicat.on  in  that  court  was  upon  a  gener- 
al demurrer  to  the  complaint;  but,  under  our 
Code  of  Practice,  the  objection  that  the  plain- 
tiff had  no  legal  capacity  to  sue,  or  that  there 
was  a  defect  or  misjoinder  of  parties  plaintiff 
or  defendant,  could  have  been  made  and  de- 
termined upon  demurrer.  Code,  §  55,  p.  18. 
This  was  not  done.  The  question  in  regatd 
to  Linn's  being  a  proper  party  does  not  ap- 
pear to  have  been  raised  until  after  the  dis- 
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position  of  the  case  in  this  court  on  writ  of 
error,  and  the  death  of  Linn.  Upon  its  be- 
ing remanded  for  fiirtlier  proceedings,  the 
question  flrst  arose  on  motion  to  su>>stitute 
the  executors  in  the  place  of  tlie  deceased 
plaintiff.  So  far,  defendants  must  be  lield 
to  liave  acquiesced,  if  not  in  the  necessity  of 
Linn's  being  a  plaintiff,  at  least  in  the  pro- 
priety of  it.  No  argument  or  authorities  are 
necessary  to  show  tiiat  If  Linn  was  a  proper 
party  his  executors  should  have  succeeded 
him.  But  defendants  are  not  concluded  by 
this  apparent  acquiescence  and  failure  to 
raise  the  question  in  regard  to  Linn.  The 
motion  to  sabstitnte  the  executors  was  re- 
sisted, and  the  correctness  of  the  decision  of 
the  court  was  questioned,  and  the  question 
raised  by  the  answer.  An  exception  was 
taken  to  the  order  of  the  court  making  the 
executors  plaintiffs,  and  60  days  given  in 
which  to  tender  the  bill  of  exceptions.  None 
appears  to  have  been  tendered.  This  should 
have  been  done,  as  the  order  was  not  one  of 
those  enumerated  in  the  C!ode,  where  a  bill 
of  exceptions  was  unnecessary.  But  this 
failure,  probably,  will  not  relieve  the  court 
from  the  necessity  of  an  examination;  for,  as 
above  stated,  the  same  question  is  raised  by 
the  answer. 

But  there  arises  a  difficulty ;  for  it  is  averred 
that  Bocliwell  was  improperly  a  plaintiff,  hav- 
ing no  legal  interest.  The  same  proposition 
had  been  presented  to  the  court  by  motion, 
and  had,  after  argument,  l>een  overruled.  In 
a  subsequent  paragraph  it  was  averred  that 
the  executors  were  not  properly  plaintiffs; 
that  the  failure  to  be  substituted  in  time,  and 
the  application  of  Roclcwell  to  be  allowed  to 
prosecute  as  sole  plaintiff,  and  the  order  of 
the  court  allowing  it,  worked  a  retraxft  or  a 
discontinuanee  on  the  part  of  the  executors, 
— defendants  claiming,  in  effect,  by  their  an- 
swer, that  the  cause  could  not  proceed  at  all. 
Such  a  position  was  clearly  untenable, — cer- 
tainly anomalous, — and  an  attempt  to  abate 
the  suit  flrst  as  to  one  plaintiff,  then  as  to 
the  other,  piecemeal.  At  common  law  tlie 
pleader  was  required,  in  a  plea  in  abatement, 
not  only  to  show  that  the  parties  were  not 
the  proper  ones,  but  to  show  who  were;  in 
the  language  of  the  books.  **to  give  a  better 
writ."  Here  the  attempt  was,  in  effect,  to 
bar  the  suit  by  matter  in  abatement,  which 
could  hardly  be  done  even  under  our  Civil 
Code.  Ordinarily,  under  our  practice,  the 
question  of  too  many  plaintiffs  or  defendants 
is  one  of  no  great  importance,  except  in  the 
matter  of  costs.  It  can  be  disposed  of  at  the 
close  of  the  trial  in  accordance  with  the  es- 
tablished facts.  But  in  this  case  it  became 
important  on  account  of  the  character  of 
some  of  the  plaintiffs  as  executors,  placing 
defendants  under  a  disability  in  tlie  way  of 
proof  or  evidence  of  their  defense. 

The  contract  executed  between  Linn  and 
defendants  had  been  assigned  to  Burrell,  and 
byBurrell  to  Rockwell.  Whether  it  could 
have  been  by  its  own  terms  legally  assigned 
will  be  discussed  hereafter.  It  was  a  ques- 
T.2te.no.9— 30 


tlon  that  could  only  be  determined  upon  the 
trial.  Having  been  assigned  for  an  unques- 
tioned valuable  consideration,  be  bad,  un- 
qnestionably,  sucli  an  interest  in  the  subject- 
matter  of  the  controversy  as  would  make 
him  a  proper  party,  if  not  an  indispensable 
one,  regardless  of  the  character  of  the  assign- 
ment, as  to  whether  it  was  absolute,  so  as  to 
pass  the  title,  or  qualified,  as  being  assigned 
as  collateral  security.  But,  as  to  the  execu- 
tors, the  determination  of  the  question  as  to 
the  character  of  the  assignment  becomes  im- 
portant, in  fact  determines  the  question  of 
the  right  to  become  parties.  In  the  third 
paragraph  of  the  complaint  it  is  alleged  that 
Linn  a.ssigned  to  Burrell  his  right,  title,  and 
interest  in  and  to  the  agreement  as  security 
for  the  loan  of  $2,700,  etc.;  that  Burrell 
afterwards  assigned  bis  right,  title,  and  in- 
terest to  said  contract  to  Bock  well,  "who 
now  holds  said  contract  as  collateral  security 
for  money  theretofore  loaned  by  him  to  said 
William  P.Linn."  In  the  fifteenth  para- 
graph of  the  answer  it  is  baid :  "  And  defend- 
ants further  aver,  upon  information  and  be- 
lief, that  the  supposed  assignment  of  said 
contract  to  said  plaintiff  was  only  for  the 
purpose  of  securing  the  payment  to  said 
Kockwell  of  certain  debts  and  claims  against 
said  Linn."  etc.  That  the  contract  was  as- 
signed by  both  Linn  and  Burrell,  and  that 
Rockwell  took  and  held  it  as  collateral  se- 
curity, is  shown  by  the  testimony  of  Bock- 
well.  It  is  nowhere  shown  or  claimed  that 
the  assignment  was  absolute,  so  as  to  pass 
the  title  and  invest  the  holder  with  the  own- 
ership. It  was  in  both  instances  assigned  as 
security  for  the  payment  of  a  loan  of  a  trifle 
more  than  one-half  its  face.  In  all  transac- 
tions of  this  kind  the  ultimate  object  of  the 
inquiry  is,  what  was  the  understanding  and 
intention  of  the  parties?  And  when  ascer- 
tained such  intention  must  control.  Where 
the  transaction  imports  nothing  more  than 
giving  a  security,  without  a  sale  or  change 
of  title  to  the  property,  the  law  makes  it  a 
pledge.  In  Jones  on  Pledges  and  Collateral 
Securities,  §  17,  it  is  said:  "An  assignment 
of  securities  by  a  debtor  to  his  creditor  is 
presumed  to  be  as  collateral  security,  and 
not  in  payment  of  the  debt,  in  the  absence 
of  evidence  tending  to  show  art  intention 
that  the  securities  should  be  applied  in  sat- 
isfaction of  the  debt,  in  whole  or  in  part." 
In  section  15:  "A  bill  of  sale,  absolute  in 
terms,  *  *  *  intended  only  as  collateral 
security,  is  a  pledge,  if  accompanied  by  a  de- 
livery olf  the  property  to  the  creditor. "  See 
Walker  v.  Staples,  5  Allen,  34;  Whitaker  v. 
Sumner,  20  Pick.  399.  "That  the  assign- 
ment is  absolute  In  form  is  of  no  conse- 
quence, as  regards  the  question  of  intention." 
Jones,  Pledges,  §  17.  A  transfer,  absolute 
upon  its  face,  "may  be  shown  by  parol  evi- 
dence-to have  been  executed  by  way  of  se- 
curity, and  therefore  tc  be  a  pledge."  Id. 
§  15;  Eastman  v.  Avery,  23  Me.  248;  Shaw 
v.  Wilshire,  65  Me.  485.  See,  also,  in  equi- 
ty, Morgan  v.  Dod,  3  Colo.  551. 
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The  fact  stated  by  Rockwell,  that  he  after- 
wards advanced  a  larger  sum  of  money,  and 
was  the  real  party  in  interest,  is  unimportant 
in  determining  the  character  of  the  trjinsac- 
tiun,  so  long  as  it  is  shown  that  the  nature 
of  the  transaction  was  not  changed  by  a  new 
contract,  and  the  absolute  title  vested  In  the 
assignee.  Not  only  does  the  evidence  estab- 
lish the  fact  of  a  pledge  as  security:  but, 
aside  from  that,  when  the  question  as  to 
whether  it  was  a  sale  or  a  pledge  is  raised, 
unless  the  debtor  shows  by  positive  evidence 
that  it  was  intended  to  be  a  sale,  the  infer- 
ence of  law  is  positive  tliat  it  was  transferred 
only  as  collateral  security.  Leas  v.  .Tames, 
10  Serg.  &  R.  307;  Perit  v.  Piltfield,  5 
Rawle,  166;  Jones,  v.  Johnson,  3  Walts  &  S. 
276.  Collateral  security  is  defined  by  Boavier 
as  "a  separate  obligation  attaclied  to  another 
contract  to  guaranty  its  performance;"  by 
Webster,  as  "security  for  the  performance  of 
covenants,  or  the  payment  of  money,  besides 
the  principal  security;"  by  Worcester,  as 
"security  for  the  fulfillment  of  a  contract  or 
a  pecuniary  obligation  in  addition  to  the 
principal  security."  In  Halliday  v.  Holgale. 
L.  R.  3  Exch.  299,  it  was  said  by  Mr.  Justice 
WiLLEs:  "There  are  tliree  kinds  of  security: 
The  first  is  simple  lien ;  the  second,  a  mort- 
gage passing  a  property  out  and.  out;  the 
third,  a  security  intermediate  between  alien 
and  a  mortgage,  viz.,  a' pledge  where,  by  con- 
tract, a  deposit  of  goods  is  made  a  security 
for  a  debt,  and  the  right  to  the  property  vests 
in  the  pledgee  so  far  as  is  necessary  to  secure 
the  debt. "  In  all  cases  of  a  pledge  as  collat- 
eral security,  the  general  property  remains  in 
the  debtor.  The  creditor  has  only  a  special 
property, — alien. — a  right  to  retain  his  se- 
curity until  the  payment  of  the  debt.  When 
the  debt  is  paid  ibe  security  reverts.  If  de- 
fault is  made,  the  assignee  can  proceed  to  dis- 
pose of  the  security,  discharge  his  own  debt, 
and  the  balance,  it  any,  goes  to  the  assignor 
or  debtor.  Jones,  Chat.  Mortg.  §  4;  Junes  v. 
Baldwin,  12  Pick.  315:  Roberteon  v.  Wilcox, 
36  Conn.  426;  Conner  v.  Carpenter,  28  Vt. 
237;  Trust  Co.  v.  Rigdon,  93  111.  458.  It 
follows  that  the  transaction, 'in  the  first  in- 
stance, having  been  one  of  pledge  as  collat- 
eral security,  and  never  having  been  changed 
by  subsequent  contract,  and  no  default  hav- 
ing been  made,  and  the  property  of  Linn  ex- 
tinguished by  sale,  be  and  his  estate  remained 
the  owner  of  the  contract  assigned,  subject 
to  the  lien  of  Rockwell;  and  the  special  prop- 
erty of  Rockwell  could  have  been  at  any 
time,  by  becoming  due,  or  by  consent  of  par- 
ties, extinguished  by  payment  of  the  amount 
for  wliicb  it  was  held ;  and  that  Linn  was  a 
a  proper  party  during  his  life,  and,  having 
been  such,  bis  executors  were  proper  parties 
after  his  death.  See  Gen.  St.  p.  1058,  c.  115, 
§155. 

We  do  not  intend  to  be  understood  as  say- 
ing that  either  Linn  or  his  executors  were 
absolutely  indispensable  parties,  and  that 
Rockwell  could  not  have  prosecuted  as  sole 
plaintiff,  but  that  Linn,  and  after  him  his 


executors,  had  a  legal  right  to  be  parties  at 
their  own  election.  They  could  not  be  pre- 
cluded at  the  option  of  defendants,  nor  could 
their  right  to  be  parties  be  extinguished  by 
the  act  of  Rockwell  in  asking  to  be  made 
sole  plaintiff,  and  the  action  of  the  court  in 
making  him  so.  The  ultimate  effect  of  mak- 
ing the  executors  plaintiffs  may  have  been 
disastrous  to  defendants,  by  placing  them  un- 
der a  disability  in  establishing  a  defense. 
They  were  unfortunate  in  not  being  able  to 
make  their  proof  by  evidence  aside  from  their 
own;  but  this  grew  out  of  a  rule  of  evidence, 
not  out  of  the  fact  of  the  executors  having 
been  made  parties.  Although  such  was  the 
result  of  their  having  been  made  pai-ties, 
it  could  in  no  wise  affect  or  determine 
their  right  to  be  such,  and  to  prosecute  the 
suit. 

This,  in  effect,  disposes  of  the  question 
raised  in  regard  to  the  assignment  of  the  con- 
tract by  Linn;  defendants  contending  that 
by  its  terms  it  prevented  any  legal  transfer, 
and  that  Rockwell  took  nothing  by  it.  The 
legtil  effect  of  the  provision  in  the  contract 
tiiat  it  should  not  be  assigned  must  be  con- 
strued to  be  that  the  title  to  the  chose  in  ac- 
tion should  not  pass  to  anotlier  so  as  to  pre- 
vent defendants  from  asserting  any  equity  or 
defense  that  might  arise  between  the  original 
parties  In  the  language  of  the  contract,  the 
object  was  to  prevent  its  negotiability.  This 
contract  was  not  violated  by  a  pledge  as  col- 
lateral security.  The  assignees,  having  only 
a  lien  or  special  property,  held  it  subject  to 
all  the  existing  equities.  Such  is  always  the 
rule  in  regard  to  choses  in  action  held  as  col- 
lateral, unless  they  are  negotiable  upon  their 
face,  and  are  taken  out  of  the  rule  by  the  op- 
eration of  the  law-merchant.  If  this  is  not 
conclusive  of  the  question,  there  was  evi- 
dence, although  contradictory,  from  which 
the  jury  might  have  found,  as  they  evidently 
did  find,  that  defendants  consented  to  the 
transfer.  Section  1,  c.  116,  Gen.  St.,  is  as 
follows:  "That  no  party  to  any  civil  action, 
suit,  or  proceeding,  or  person  directly  inter- 
ested in  the  event  thereof,  shajl  be  allowed  to 
testify  therein  of  his  own  motion,  or  in  bia 
own  behalf,  by  virtue  of  the  foregoing  sec- 
tion, when  any  adverse  party  sues  or  defends 
*  *  *  as  the  executor  or  administrator, 
heir,  legatee,  or  devisee  of  any  deceased  per- 
son, •  *  *  unless  when  called  as  a  wit- 
ness by  such  adverse  party  so  suing  or  de- 
feuding,  and  also  except  in  the  following 
cases,  namely:"  The  evidence  offered  by 
defendants,  and  excluded  by  the  court, 
was  not  taken  out  of  the  general  rule  by  any 
exception  to  it.  After  a  careful  examina- 
tion of  the  testimony  offered  and  excluded, 
we  cannot  say  that  the  court  erred,  or  ex- 
tended the  rule  beyond  its  proper  limits;  and 
the  rule  is  a  just  and  salutary  one.  Find- 
ing that  the  executors  were  properly  made 
parties,  and  the  only  evidence  offered  in  sup- 
port of  many  of  the  averments  in  the  answer 
was  that  of  the  defendants,  which  was  prop- 
erly excluded,  disposes  of  many  of  the  sup- 
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posed  errors.  The  defense  of  misrepresenta- 
tions on  the  part  of  Liun  in  regard  to  title, 
rights,  and  development  of  the  property  sold, 
to  induce  the  purchase,  was  untenable — 
First,  from  the  character  of  the  conveyance 
made  by  Linn ;  second,  from  the  conduct  of 
defendants  after  the  purchase,  which  resulted, 
in  law,  in  affirmance  and  ratiflcation. 

When  defendants  went  into  the  possession' 
and  occupation  of  the  property,  and  found 
they  had  been  deceived  by  the  statements  of 
Linn,  they  could  have  either  rescinded  at 
once,  or  affirmed  and  brought  an  action  in  the 
nature  of  an  action  on  the  case  at  common 
law,  for  damages  for  the  deceit,  and  re- 
couped or  set  off  such  damages  against  their 
own  obligation  to  pay.  Neither  was  done. 
Having  entered  into  the  occupation  of  the 
property,  and  proceeded  to  exercise  rights  of 
ownership,  and  to  deal  with  it  as  their  own, 
they  were  estopped  and  preclnded  from  as- 
serting the  defenses  set  up,  except  by  estab- 
lishing by  evidence  the  modification  of  the 
contract  as  alleged,  which,  in  effect,  would 
have  been  the  abrogation  of  the  old  contract 
entirely,  and  the  substitution  of  a  new  and 
different  one.  Such  alleged  contract  not  hav- 
ing been  reduced  to  writing,  and  defendants 
having  no  evidence  but  their  own  to  estal>- 
lisb  it,  and  that  being  Inadmissible,  the  sev- 
eral defenses  failed  as  against  Linn's  execu- 
tors. As  to  Rockwell,  there  was  evidence 
before  the  jury  sufficient  to  warrant  it  in 
saying  that  defendants,  failing  to  notify  Bur- 
rell  and  Rockwell  of  their  supposed  defenses 
against  Linn  when  applied  to  for  informa- 
tion, were  estopped  by  their  own  conduct. 

The  other  and  remaining  errors  assigned 
were  predicated  upon  the  supposed  fact  that 
the  executors  were  erroneously  made  parties, 
and  defendants  erroneously  precluded  from 
making  the  proof  of  the  alleged  new  con- 
tract, and  hence  are  disposed  of  in  our  view 
of  the  case.  The  defendants  having  failed 
to  eetablisb  their  defense  by  competent  testi- 
mony, in  fact  having  been  prevented  from 
putting  in  any  testimony  by  reason  of  its 
character  to  support  the  averments  in  the 
answer,  the  court  below  was  warrahted  in 
finding  that  the  matters  relied  upon  bad  been 
considered  and  determined  by  this  court  on 
error  in  the  former  case,  and  were  res  ad- 
Judicata,  and  in  so  regarding  and  treating 
them.  Although,  as  before  stated,  the  de- 
fendants, by  the  course  pui-sued,  and  the  rul- 
ings of  the  court,  had  been  placed  at  a  disad- 
vantage, yet  this  resulted  not  from  the  erro- 
neous acto  or  rulings  of  the  court,  but  was 
the  unfortunate  result  of  failing  to  procure 
competent  evidence;  a  result  quite  frequent 
in  the  history  of  judicial  proceedings.  The 
judgment  should  be  affirmed. 

Fattisok,  C,  concurs.  Richmond,  C, 
dissents. 

P£R  CuBiAM.  For  the  reasons  stated  in  the 
foregoing  opinion  the  judgment  is  alBrmed. 


(14  Colo.  85) 

Colorado  M.  Rt.  Co.  v.  Bowles. 

iSupremi  Court  of  Colorado.    Jan.  31, 1890.) 

Emine?it    Domain  —  Compensation  —  Suspended 

EnTBT— SCKPlllSE. 

1.  When  the  entry  of  a  pre-emption  claimant 
has  been  suspended,  and  proceedings  to  condemn 
a  right  of  way  through  the  land  for  a  railroad 
have  been  instituted,  the  claim  of  the  railway  . 
company  for  a  continuance  of  the  latter  proceed- 
ings pending  the  determination  of  the  suspended 
entry  by  the  department  of  the  general  land-office 
appeals  strongly  to  the  discretion  of  the  court. 

2.  When  a  party,  in  the  midst  of  a  trial,  la 
taken  unawares,  and,  vrithout  fault  of  his  own,  is 
placed  in  a  situation  greatly  injurious  to  his  inter- 
ests, as  by  the  unexpected  admission  of  evidence 
upon  an  issue  which,  by  reason  of  an  order  of  court 
made  previous  to  the  commencement  of  the  trial, 
he  was  not  prepared  to  meet,  a  case  of  surprise  is 
presented  which,  if  not  otherwise  remedied,  may 
be  made  a  ground  of  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Pitkin  county. 
H.  T.  Rogers,  A.  E.  Pattison,  and  Wilson 
A  Sttmson,  for  appellant. 

Elliott,  J.  The  Colorado  Midland  Rail- 
way Company,  appellant,  was  the  petitioner 
below  in  proceedings  to  condemn  certain  land 
as  a  right  of  way  for  the  construction  of  it-s 
railroad.  Appellee,  Bowles,  defendant  be- 
low, had  entered  the  land  under  the  pre-emp- 
tion laws  of  the  United  States,  had  paid  the 
government  price  therefor,  and  had  received 
from  the  United  States  land-office  the  certifi- 
cate of  purchase  in  the  usual  form.  It  w^s 
alleged  in  the  original  petition,  presented 
August  9,  1886,  that  Bowles  claimed  and  ap- 
peared to  be  the  owner  of  the  land.  On  Feb- 
ruary 15, 1887,  an  amended  petition  was  tiled 
in  which  it  was  alleged,  inter  alia,  that  the 
pre-emption  entry  of  Bowles  has  been  and 
now  is  suspended  and  held  for  cancellation 
by  order  of  the  honorable  commissioner  of 
the  general  land-office  of  the  United  States, 
and  that  petitioner  has  in  all  respects  com- 
plied with  the  act  of  congress,  approved 
March  3, 1875,  granting  to  railroads  the  right 
of  way  through  the  public  lands  of  the  United 
States.  The  cause  being  reached  for  trial, 
petitioner  moved  for  a  continuance  on  affida- 
vits showing  that  the  entry  of  Bowles  had 
been  suspended  on  account  of  fraud  and  per- 
jury committfd  by  him  in  securing  the  cer- 
tificate of  purchase  from  the  land-office. 
The  court  first  held  the  grounds  of  the  motion 
sufficient,  but  finally  overruled  the  same  on 
terms  limiting  defendant  in  respect  to  the 
admission  of  evidence,  and  the  measure  of 
damages.  On  the  trial,  the  defendant  was 
permitted  to  introduce  evidence  tending  to 
show  the  validity  of  his  entry,  also  to  show 
the  value  of  the  land  actually  taken,  and 
damages  to  the  residue.  Petitioner's  counsel 
objected  to  this  testimony  on  the  ground  that 
defendant's  pre-emption  entry  was  suspended, 
and  claimed  surprise  because  the  court,  in 
denying  the  motion  for  continuance,  had 
ruled  that  "defendant  would  be  confined  to 
proof  of  damages  to  his  actual  possession 
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only;  that  is,  damages  to  his  surface  improve- 
ments." Afterwards,  during  the  trial,  the 
court  deflnod  its  rulings  to  be  that  "the  cer- 
tificate of  entry  or  the  receiver's  receipt 
should  not  be  offered  as  conclusive  evidence 
of  the  enti-y."  And  so,  against  the  objec- 
tion of  petitioner,  the  case  was  tried,  and 
.submitteil  to  the  jury,  upon  the  theory  that 
defendant  might  recover  full  compensation 
aud  damages  for  the  land  taken  and  damaged 
upon  showing  compliance  with  the  pre-emp- 
tion laws  of  the  United  States,  as  in  case  of 
making  final  proof  before  the  United  States 
land-otKce;  petitioner  being  allowed  to  con- 
trovert the  validity  of  defendant's  entry;  the 
jury  to  determine  the  controversy.  The  jury 
found  the  value  of  the  land  taken  to  be 
4(411.79,  and  the  damages  to  the  residue  to 
be  i$721.66.  It  is  evident  from  this  verdict 
that  the  jury  sustained  defendant's  title  to 
the  land  as  though  there  had  been  no  sus- 
pension of  bia  entry,  and  allowed  him  fall 
compensation  and  damages  therefor.  Peti> 
tioner  appeals,  and  assigns  for  error,  among 
other  things,  the  refusal  to  grant  a  continu- 
ance, its  surprise  at  the  admission  of  evi- 
dence to  sustain  defendant's  entry,  and  to 
show  the  value  of  the  land,  and  also  the  de- 
nial of  the  motion  for  a  new  trial. 

Defendant's  title  to  the  laud  depended 
upon  the  validity  of  his  pre-emption  entry. 
If  his  entry  should  be  canceled,  and  the  lands 
should  become  a  part  of  the  public  domain, 
petitioner  would  be  entitled  to  a  right  of  way 
through  the  same  for  its  railroad,  upon  com- 
plying with  the  act  of  congress  of  March  3, 
1875.  Hence,  petitioner's  claim  for  a  con- 
tinuance pending  the  investigation  and  de- 
termination of  such  entry  by  the  department 
of  the  general  land-ofiice,  whether  a  matter 
of  absolute  right  or  not,  was  based  upon 
grounds  appealing  most  stronglyto  the  dis- 
cretion of  the  court.  So  the  trial  court  must 
have  considered  when  the  motion  for  a  con- 
tinuance was  held  sufllcient  in  the  first  in- 
stance, and  was  overruled  on  terms.  The 
terms,  as  shown  by  the  abstract  of  the  record, 
are  somewhat  ambiguous;  but  we  think  a 
reasonable  construction  of  them  is  that  de- 
fendant would  be  allowed  to  recover  compen- 
sation and  daifiages  to  his  possessory  interest, 
merely, — that  is,  to  the  surface  improvements 
on  said  land.  The  court  may  not  have  in- 
tended to  prefjcribe  such  terms,  and  defend- 
ant's counsel  may  not  have  so  understood 
them;  but  petitioner's  counsel  were  certainly 
justifiable  in  so  construing  the  language  of 
the  order.  Defendant  made  no  objection  to 
the  terms  on  which  the  continuance  was  re- 
fused, while  petitioner  objected  and  excepted 
to  the  refusal  on  any  terms.  The  object  of 
the  desired  continuauce  was  to  have  defend- 
ant's title  settled  by  the  ultimate  authority 
of  the  United  States,  before  attempting  to 
assess  the  compensation  and  damages.  This 
object  was  defeated  by  allowing  the  jury  to 
try  the  question  respecting  the  validity  of 
defendant's  entry,  and  to  give  defendant  fall 
compensation  aud  damages  for  the  Lind  itself 


in  case  they  should  find  in  bis  favor  upon 
that  issue. 

The  trial  was  entered  upon  immediately 
after  overruling  the  motion  for  a  contin  uance. 
As  petitioner's  counsel  understood  the  terms 
upon  which  the  motion  was  overruled,  they 
were  not  advised  that  the  facts  respecting  the 
validity  of  defendant's  entry  and  title  were 
to  be  litigated  until  the  trial  was  actually  en- 
tered upon.  It  is  an  elementary  principle  of 
our  jurisprudence  that  parties  ate  entitled  to 
be  advised  concerning  the  matters  to  be  liti- 
gated a  sufficient  length  of  time  in  advance 
of  the  trial  to  be  prepared  to  meet  them. 
When  the  issues  are  formed,  as  is  usual  in 
courts  of  record,  by  the  pleadings  of  the  par- 
ties, they  roust  ordinarily  advise  themselves, 
at  their  peril.  So,  too,  where  amendments  to 
pleadings  are  properly  allowed  during  the 
trial,  a  continuance  for  a  new  trial  may  not 
be  a  matter  of  right,  without  showing  special 
injuiy  resiilting  therefrom.  But  when,  as 
in  this  case,  the  court  restricts  the  issues  to 
be  tried,  or  limits  the  evidence  to  be  received 
in  a  material  matter,  as  a  condition  for  re- 
fusing a  motion  for  continuance  otherwise 
well  grounded,  tliR  terms  of  the  conditioa 
should  be  substantially  free  from  ambiguity, 
and  should  not  be  materially  changed,  to  the 
prejudice  of  either  party,  during  the  progress 
of  the  trial. 

This  case  presents  an  instance,  somew^bat 
rare  in  actual  practice,  of  genuine  surprise. 
Petitioner's  counsel  were  not  only  taken  un' 
awares  by  the  unexpected  admission  of  evi- 
dence to  sustain  defendant's  entry,  and  to 
show  the  value  of  the  land  itself,  whereby 
the  damages  were  greatly  augmented,  but 
they  were  pkced  in  a  situation,  witliout  any 
fault  of  their  own,  greatly  injurious  to  their 
interests,  in  which  tliey  were  not  prepared, 
aud  could  not  be  expected  to  be  prepared,  to 
meet  such  an  issue.  There  was  doubtless  a 
misunderstanding  t>etweeu  court  and  counsel 
as  to  the  limitation  placed  upon  defendant  as 
a  condition  for  refusing  Ciie  motion  for  con- 
tinuance. A  surprise  of  this  nature,  if  not 
otherwise  remedied,  maybe  made  the  ground 
of  motion  for  a  new  trial.  Burr.  Law  Diet.; 
Knoth  V.  Barclay,  8  Colo.  300.  6  Fiic.  Rep. 
924-  Mulhall  v.  Keenan,  18  Wall.  342.  As 
already  intimated,  the  court,  in  its  discretion 
under  the  circumstances,  might  well  have 
granted  a  continuance:  but,  as  the  question 
is  not  likely  to  arise  again,  we  need  not  de- 
termine whether  the  refusal  to  continue  would 
have  been  substantial  error  if  the  terms  as 
understood  by  appellant  had  been  observed. 
If,  when  the  case  is  reached  for  trial  again. 
the  title  is  still  in  abeyance  by  the  suspension 
of  the  entry,  the  district  court  should  grant  a 
further  continuance,  if  desired  by  either 
party. 

The  case  having  been  presented  by  appel- 
lant ex  parte  in  this  court,  we  do  not  deem 
it  expedient  to  consider  and  determine  the 
remaining  assignments  of  error.  The  judg- 
ment of  the  district  court  ia  reversed,  and 
the  cause  remanded. 
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(Supreme  Ctnurt  uf  Montana.    Feb.  10, 1890.) 

IfjUlSIXD  WOKXX— POWEBS  AS  SoUt  TrADSBS. 

Comp.  Bt.  Mont.  dlv.  5,  K  ^*St,  1435,  pro- 
riding'  that  a  married  woman,  after  declaration  &b- 
■ole  trader,  shall  be  individually  liable  for  all  debts 
contracted  in  the  business,  that  she  may  carry  on 
her  business  in  her  own  name,  and  shall  be  allowed 
all  the  privileges,  and  be  liable  to  all  the  process- 
es, provided  by  law  against  debtors  and  creditors, 
do  not  enable  her  to  execute  a  note  in  favor  of  her 
husband,  and  such  note  i*  void  in  the  iuuida  of  a 
bona  Jld«  bolder. 

Appeal  from  district  court,  Oallatln  coun- 
ty; M.  J.  LiDDELL,  Judge. 

Luce  (ft  Luce,  for  appellant.  Armstrong 
A  Sartman,  for  respondent. 

Blake,  G.  J.  The  respondent  filed,  De- 
cember r,  1888,  his  complaint,  and  alleged 
that  appellant  is  tiie  wife  of  Nathan  Frust; 
that  she  is  a  sole  trader,  carrying  on  the  busi- 
ness of  farming  at  Gallatin  county,  ^ont.; 
and  that  on  the  8th  day  of  February,  1887,  as 
such  sole  trader,  and  for  her  use,  benefit,  and 
pnrpose,  as  such  sole  trader,  she  did  make  and 
deliver  to  said  Natlian  Frost,  for  a  vaiiiable 
consideration,  the  following  promissory  note, 
to>wit:  "Bozeraan,  Montana.  February 8th, 
1887.  Ten  months  after  date,  for  value  re- 
ceived, I  promise  to  pay  to  Nathan  Frost,  or 
order,  two  hundred  and  sixty  dollars,  with 
interest  at  the  rate  of  ten  per  cent,  per  an- 
num from  date  until  paid.  Lobetta  E. 
Fkost,  Sole  Trader."  That  afterwards,  and 
before  the  maturity  of  this  note,  the  respond- 
ent purcliased  it  for  a  valuable  consideration, 
and  is  now  the  owner  and  holder  thereof,  and 
that  no  part  of  the  same  has  been  paid.  The 
answer  alleged  that  "said  note  was  given  by 
the  defendant  to  said  Nathan  Frost  for  the 
balance  of  an  account  claimed  by  said  Nathan 
Frost  to  be  due  to  him  from  the  defendant 
for  work  done  by  said  Nathan  Frost  for  de- 
fendant long  prior  to  the  date  of  said  note, 
and  prior  to  the  time  the  defendant  filed  her 
declaration  as  sole  trader,  and  before  she 
made  such  declaration,  and  before  she  com- 
menced business  as  a  sole  trader,  the  greater 
portion  of  which  work  was  done  after  the  de- 
fendant was  married  to  said  Nathan  Frost, 
and  while  they  were  living  together  as  hus- 
'band  and  wife,  as  aforesaid;  and  so  the  de- 
fendant says  that  said  note  was  given  to  said 
Nathan  Fros'i  for  what  said  Nathan  Frost 
claimed  of  her  as  a  balance  due  him  on  an 
account  which  occurred  long  prior  to  her  dec- 
laration or  commencement  of  business  as  a 
sole  trader,  and  that  the  claim  on  account  of 
which  said  note  was  given  was  not  against 
her  as  sole  trader,  nor  was  it  in  any  way  con- 
nected with  her  business  as  a  sole  trader,  nor 
for  her  benefit  as  a  sole  trader,  nor  for  the 
purposes  of  her  said  business. "  The  answer 
further  alleged  "that  said  note  was  trans- 
ferred to  the  plaintiff  by  said  Nathan  Frost 
without  her  consent  or  knowledge;"  that  the 
plaintiff  knew  at  that  time  that  defendant 
was,  and  had  been  for  a  long  time,  the  wife 
of  said  Nathan  Frost;  and  that  plaintiS  knew 


all  thQ  foregoing  facts  when  he  purchased  the 
note.  The  replication  avers  that  the  defend- 
ant became  indebted  to  Nathan  Frost  on  an 
account  for  work  done  by  Nathan  Frost  for 
her  in  the  sum  specified  in  the  note;  that 
this  was  the  consideration  of  the  note;  and 
that  l)efore  and  after  the  purchase  of  the  note 
she  informed  the  plaintiff  that  she  executed 
the  note  "for  her  uses,  benefit,  and  pnrposes, 
as  a  sole  trader."  Subsequently  the  defend* 
ant  moved  the  court  for  a  judgment  on  the 
pleadings.  The  motion  was  overruled.  The 
cause  was  tried  by  the  court  without  a  jury. 
The  sole  evidence  offered  was  the  note  sued 
on.  The  motion  of  the  defendant  for  a  non- 
suit was  overruled,  and  judgment  was  en- 
tered for  the  plaintiff. 

Assuming,  for  the  purposes  of  the  argu- 
ment, that  the  note  above  recited  is  valid,  its 
introduction  as  evidence  establishes  &  prima 
facie  case  for  the  plaintiff.  In  California, 
under  a  similar  statute,  the  coart  held,  in 
Melcher  v.  Kuhland,  22  Cal.  524,  that  "the 
fact  that  she  is  a  sole  trader,  and  that  she  ex- 
ecuted the  note,  is  sufficient  to  raise  the  pre- 
sumption, if  any  .presumption  is  necessary, 
that  the  debt  was  contracted  on  account  of 
her  business  as  a  sole  trader."  The  appel- 
lant in  the  case  at  bar  strengthened  this  pre- 
sumption, if  possible,  by  adding  to  her  signa- 
ture the  words  "Sole  Trader."  The  question 
that  now  confronts  us  is  this:  Could  a  mar- 
ried woman,  who  was  a  sole  trader  under  the 
laws  of  Montana  upon  the  8th  day  of  Febru- 
ary, 1887,  make  and  deliver  to  her  husband  a 
legal  promissory  note?  If  she  then  pos- 
sessed this  power,  the  judgment  was  lawful- 
ly entered;  but,  if  this  authority  has  not  been 
conferred  in  express  terms,  the  instrument 
is  void,  and  no  recovery  can  be  had  thereon. 
The  transfer  of  the  note  by  the  husband  be- 
fore it  was  due  to  a  bona  fide  purchaser  for 
a  valuable  consideration  does  not  affect  the 
relations  of  the  parties.  There  is  a  question 
of  turpitude  in  this  transaction,  which  is  not 
witliin  our  jurisdiction;  but  we  cannot  keep 
silent,  and  will  remark  that  the  appellant  has 
sought  and  accepted  all  the  statutory  privileg- 
es of  a  sole  trader,  and  at  the  same  time  plead- 
ed her  disability  as  a  married  woman  to  evade 
tlie  payment  of  an  honest  debt.  We  are 
obliged  to  confess  that  her  defense  is  main- 
tained by  the  authorities. 

This  court,  in  the  case  of  Yantilburg  t. 
Black,  3  Mont.  459,  investigated  some  of  the 
propositions  which  have  received  the  consid- 
eration of  counsel,  and  concluded  that  a  mar- 
ried woman  had  no  right  to  make  a  promis- 
sory note,  and  execute  a  mortgage  to  secure 
its  payment,  and  that  the  entry  of  a  personal 
and  deficiency  judgment  against  her  was  er- 
roneous. Mrs.  Yantilburg  was  not  a  sole 
trader,  and  the  effect  of  the  statute  govern* 
ing  this  subject  was  not  involved  in  the  de- 
cision. Does  the  act  modify  the  common-law 
disabilUies  relating  to  husband  and  wife,  and 
allow  the  appellant  to  make  and  deliver  the 
promissory  note  which  is  owned  by  the  re- 
spondent?   The  provisions  of  the  statute. 
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which  are  relied  on  by  tlie  respondent,  declare 
that  from  the  date  of  her  declaration  she 
"shall  be  individually  responsible  in  her  own 
name  for  all  the  debts  contracted  by  her  by 
virtue  of  said  business."  Comp.  St.  div.  5, 
8  1434.  "After  such  declaration  has  been 
duly  recorded,  as  heretofore  provided,  the 
person  so  malting  her  declaration,  as  afore- 
said, shall  be  entitled  to  carry  on  her  business 
in  her  own  name,  and  the  property,  revenue, 
money,  and  debts  and  credits  shall  belong  ex- 
clusively to  said  married  woman,  and  shall 
not  be  liable  for  any  of  the  debts  of  her  hus- 
band; and  she  shall  be  allowed  all  the  privi- 
leges, and  be  liable  for  all  the  legal  processes, 
now  or  hereafter  provided  by  law  against 
debtors  and  creditors."  Id.  §  1435.  There 
is  no  clause  which  provides  that  a  married 
woman,  under  ihis  act,  shall  be  liable  for  her 
engagements  in  the  same  manner  as  if  she 
were  sole,  or  that  a  husband  or  wife  may 
enter  into  any  contracts  with  the  other  re- 
specting property  which  either  might  if  un- 
married, or  any  language  of  like  signitication. 
These  weighty  phrases,  wliich  are  incorpo- 
rated in  the  legislation  of  otlier  states  upon 
this  matter,  render  inapplicable  to  tliis  hear- 
ing the  decisions  of  courts  on  which  they  are 
founded.  In  Lord  v.  Parker,  8  Allen,  129, 
Mr.  Justice  Hoab  refers  to  this  legislation, 
and  says:  "Their  leading  object  is  to  enable 
married  women  to  acquire,  possess,  and  man- 
age property,  without  the  intervention  of  a 
trustee,  free  from  the  interference  or  control, 
and  without  liability  for  the  debts,  of  their 
husbauds.  They  are  in  derogation  of  the 
common  law,  and  certainly  are  not  to  be  ex- 
tended by  construction.  And  we  cannot  per- 
ceive in  them  any  intention  to  confer  upon  a 
married  woman  the  power  to  make  any  con- 
tract with  lier  husband.  *  *  *  If  she 
could  contract  with  her  husband,  it  would 
seem  to  follow  that  she  could  sue  him,  and 
be  sued  by  him.  How  such  suits  could  be 
conducted,  with  the  incidents  in  respect  to 
discovery,  the  rights  of  parties  to  testify, 
and  to  call  the  opposite  party  as  a  witness, 
without  interfering  with  the  rule  as  to  pri- 
vate communications  between  the  husband 
and  wife,  it  is  not  easy  to  perceive;  and  the 
consequences  which  would  follow  in  respect 
to  process  for  the  enforcement  of  riglita  lixed 
by  a  judgment,  arrest,  imprisonment,  charges 
of  fraud,  proceedings  in  invitnm  under  the 
insolvent  laws,  and  the  like,  are  not  of  a 
character  to  be  readily  reconciled  with  the 
marital  relation.  We  cannot  suppose  that  an 
alteration  in  the  law  involving  such  mo- 
mentous results,  and  a  change  so  radical, 
could  have  been  contemplated  by  the  legisla- 
ture, without  a  much  more  direct  and  clear 
manifestation  of  its  will."  In  Haas  v.  Rhaw, 
91  Ind.  389,  the  court  construeti  a  similar 
statute,  and  approved  Lord  v.  Fnrker,  supra, 
and  said :  "  We  are  of  opi  iiion  that  these  stiit- 
utory  provisions  did  not  wholly  abrogate  or 
supersede  the  common-law  rule  in  force  in 
this  state  at  the  time  of  their  enactment,  un- 
der which,  as  we  have  seen,  a  married  woman 


was  incapable  of  binding  herself  by  any  ex- 
ecutory contract,  and  all  such  contracts,  how- 
soever made,  were  absolutely  void."  In  Bar- 
nett  V.  Harshbarger,  105  Ind.  414,  5  N.  E. 
Jlep.  718,  the  same  views  are  entertained,  and 
the  court  says:  "  The  question  is  not  whether 
disabilities  have  been  removed,  but  whether 
the  long  prevailing  rule  of  the  law,  declaring 
husband  and  wife  to  he  one  person  in  legal 
contemplation,  has  been  annulled.  This 
question  cannot  be  solved  by  affirming  that  a 
disability  has  been  removed,  for  there  yet  re- 
mains the  positive  rule  that  the  husband  and 
wife  are  one  person.  Until  this  rule  is  an- 
nulled, they  cannot  contract  with  each  other 
as  persons  not  bound  together  by  marital  ties, 
and,  so  long  as  they  cannot  thus  contract, 
the  usual  rules  of  law  do  not  govern  their 
transactions.  See,  also.  Bear's  Adm'r  v. 
Bear,  S3  Pa  St.  525;  Robertson  v.  Bruner, 
24  Miss.  214;  Jenne  v.  Marble,  37  Mich.  325; 
Dodge  v.  Kinzy,  101  Ind.  106 ;  Roby  v.  Phe- 
lon.  118  Mass.  541;  Schouler,  Dom.  Rel.  (3d 
Ed.)  8  192;  Kelly,  Cont.  Mar.  Worn.  Z15. 
263,  264.  When  these  decisions  are  applied 
to  the  laws  of  Montana  which  were  in  force 
at  the  time  of  the  making  of  the  foregoing 
promissory  note,  we  cannot  esdape  the  deduc- 
tion tiiat  the  appellant  could  not  enter  into 
contracts  of  this  nature  with  her  husband. 
The  instrument  which  is  the  foundation  of 
this  action  is  a  nullity,  and  cannot  support 
the  judgment  which  has  been  entered  herein. 
It  is  therefore  adjudged  that  the  judgment  be 
reversed,  with  costs,  and  that  the  cause  be 
remandeid,  with  directions  to  dismiss  the  ac- 
tion. 

Habwood  and  De  Witt,  JJ.,  concur. 


(9  Mont  I«) 

Harmon  v.  Comstock  Horse  &  Cattle  Co. 
{Supreme  Court  of  Muntana.    Jan.  28, 1890.) 

■TCDOMENTS   OF  InFBBIOR  CoUttTS — PLEADIKO— AT- 
TACHMENT. 

1.  Under  Ciode  Civil  Proo.  ModL  i  103,  permit- 
tins  a  Judgment  of  a  court  of  special  jurisidltction 
to  be  pleaded  by  stating  it  "to  have  been  duly 
given  or  made, "  an  allegation  that  judgment  was 
rendered  is  not  sufficient. 

2.  In  an  action  against  a  subsequent  attaching 
creditor,  an  allegation  that  plaintiff  "  commenced 
a  suit.  •  *  •  and  procured  from  the  court  a 
writ  of  attachment  in  said  cause, "  does  not  show 
a  valid  attachment,  the  court  being  of  limited  ju- 
risdiction. 

8.  Under  Code  Civil  Proc.  Mont  tit  7,  &  ft,  re- 
lating to  the  attachment  of  range  stock  between 
November  1st  and  Hay  16th,  and  requiring  certain 
notices  to  be  filed  with  the  recorder  of  the  countv, 
a  filing  made  at  10:.%  p.  M.  of  May  14th  is  suffi- 
cient; the  hours  during  which  such  office  shall  be 
kept  open  not  being  specified,  except  that  it  shall 
be  open  during  the  business  hours  of  each  day. 
Comp.  St  div.  6,  i  911. 

Appeal  from  district  court,  Custer  county. 

James  H.  Qarlook .  and  /.  IV,  Sliecell.  for 
appellant.  C.  K.  ifiddlelon,  tor  lespoiid- 
eut. 

Blake,  C.  J.  This  action  was  comnaenced 
by  Harmon  to  recover  damages  for  the  wrong- 
ful taking  by  the  appellant,  a  corporation,  of 
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certain  horses  which  are  described  in  the  com< 
plaint.  The  cause  was  tried  by  the  court  be- 
low without  a  jury,  and  the  findings  of  the 
facts  whicli  are  pertinent  to  this  bearing  are 
to  this  effect,  to-wit:  That  Harmon  com- 
menced an  action  May  14,  1887,  in  the  pro- 
bate court  of  Custer  county,  against  one  Speel- 
man,  upon  an  account  for  $200.16;  that  an 
attachment  was  then  issued  out  of  said  court, 
and  placed  in  the  hands  of  the  sheriff  of  the 
county;  that  the  writ  of  attachment  was  lev- 
ied the  same  day  upon  said  horses,  by  filing  a 
copy  thereof  in  the  ofiice  of  tlie  recorder  Of 
deeds  .of  the  county,  with  a  list  of  said  prop- 
erty annexed  thereto,  and  a  notice  that  the 
said  range  stock  was  attached  by  virtue  of  the 
writ;  that  said  horses  were  then  range  stocli, 
and  running  and  roaming  at  large  upon  the 
range;  that  afterwards  the  appellant,  without 
the  consent  of  Harmon  or  the  sheriff,  took 
and  drove  away  the  horses  from  their  i-ange, 
and  converted  them  to  its  use;  that  a  judg- 
ment was  entered  in  the  probate  court  June 
3,  1887,  for  Harmon  and  against  Speelnian, 
for  the  sum  of  $255.66,  which  has  not  been 
paid,  and  is  wholly  due;  that  the  sheriff,  aft- 
er diligent  search,  has  not  been  able  to  Snd 
the  horses,  or  any  property  of  Speelman  out 
of  which  any  part  of  said  judgment  can  be 
satislied;  and  that  Harmon  lias  been  damaged 
by  these  nets  of  the  corporation  in  tlie  sum  of 
$255.66.  The  judgment  was  entered  accord- 
ingly for  Harmon.  The  motion  for  a  new 
trial  was  refused,  and  the-  corporation  ap- 
pealed. 

.  No  testimony  was  offered  by  the  company, 
and  the  notice  of  the  motion  for  a  new  trial 
specifies  tlie  particulars  in  which  the  evidence 
produced  on  the  trial  is  insufficient  to  justify 
the  findings.  An  examination  of  the  tran- 
script Satisfies  us  that  none  of  the  findings 
can  be  set  aside  upon  this  ground.  An  an- 
alybis  of  the  testimony,  and  a  statement  of 
the  deductions  therefrom,  would  be  valueless 
to  the  parties,  and  are  therefore  omitted. 

The  errors  of  law  which  are  assigned  and 
relied  on  in  the  brief  of  the  appellant  will  be 
reviewed.  At  the  trial  the  appellant  made 
many  objections  to  the  introduction  of  the.tes- 
timony,  which  depend  upon  one  legal  proposi* 
tion:  that  the  complaint  dues  not  state 
grounds  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  it  does  not  appear  that  the  pro- 
bate court  had  the  right  to  issue  the  writ  of 
attachment  va  the  case  of  Harmon  v.  Speel- 
man. We  quote  from  the  pleading  the  para- 
graphs which  relate  to  these  matters:  "That 
on  tiie  14th  day  of  May,  A.  D.  1887,  the  plain- 
tiff commenced  a  suit  in  the  probate  court  of 
said  county  against  one  S.  W.  Speelman  upon 
an  account  for  the  sum  of  $200,  and  interest 
thereon,  and  then  and  there  procured  from 
said  court  a  writ  of  attachment  in  said  cause; 
*  *  *.  that  on  the  3d  day  of  June,  A.  D. 
1887,  the  said  probate  court  rendered  judg- 
ment in  favor  of  this  plaintiff,  and  against 
the  said  S.  W.  Speelman,  in  the  sum  of 
8209.56,  and  costs  in  the  sum  of  $46.10, 


amounting  in  all  to  the  sum  of  $255.66." 
These  allegations  are  not  denied  by  the  an- 
swer, and  for  the  purposes  of  this  action  must 
be  taken  to  be  true.  This  court  has  held  in 
Charlebois  v.  Bourdon,  6  Mont.  376.  12  Pac. 
Rep.  775,  that  "the  probate  court  is  of  limit- 
ed jurisdiction."  In  pleading  at  common  law 
the  judgment  of  this  inferior  tribunal,  it  is 
necessary  to  set  forth  tlie  facts  which  confer 
jurisdiction.  Turner  v.  Koby,  3N.  Y.  193, 
and  cases  cited;  Smith  v.  Andrews,  6  Cal. 
652;  Townsend  v.  Gordon,  19  Cal.  188.  This 
rule  has  been  modified  in  this  state  by  the 
the  enactment  of  the  following  section  of 
the  Code  of  Civil  Procedure:  "In  pleading  a 
judgment  or  other  determination  of  a  court 
or  officer  of  especial  jurisdiction,  it  shall  not 
be  necessary  to  state  the  facts  conferring 
jurisdiction,  but  such  judgment  or  determi- 
nation may  be  stated  to  have  been  duly  given 
or  made.  If  such  allegation  be  contro- 
verted, the  party  pleading  shall  be  bound 
to  establish  on  the  trial  the  facts  conferring 
jurisdiction."  Section  103.  Statutes  of  the 
same  import  have  been  passed  in  New  York, 
California,  Indiana,  Nevada,  and  other  states, 
and  received  judicial  interpretation.  In  Hunt 
V.  Butcher.  13  How.  Pr.  540,  the  court  holds 
that  an  allegation  that  "judgment  was  en- 
tered in  said  action  *  *  *  is  clearly  not 
equivalent  to  the  words  that  such  judgment 
has  been  made,  or  was  'duly  given  or  made.'" 
In  Young  t.  Wright,  52  Cal.  410,  Mr.  Justice 
Crockett,  in  the  opinion,  says:  "A  party 
wishing  to  avail  himself  of  a  provision  of  this 
character  must  comply  strictly  with  its  terms. 
In  exonerating  him  from  an  obligation  which 
Would  otherwise  be  incumbent  upon  him, 
the  statute  prescribes  the  precise  conditions 
on  which  he  is  to  be  relieved ;  and  they  must 
be  strictly  performed.  In  this  case  the  aver- 
ment is  not  that  the  judgment  was  duly 
•given  or  made,'  but  that  it  was  'duly  ren- 
dered ; '  and  we  are  inclined  to  think  these  are 
not  equivalent  terms.  A  judgment  is  duly 
'  rendered  '  wlien  it  is  duly  pronounced  and 
ordered  to  be  entered.  Grav  v.  Palmer,  28 
Cal.  416;  Peck  v.  Courtis,  31  Cal.  207;  Genel- 
la  y.  lielypa,  32  Cal.  159.  But  a  judgment 
duly  '  made  or  given '  is  a  complete  judgment 
properly  entered  in  the  judgment  hook,  so 
that  it  may  be  pleaded  in  bar  of  another  ac- 
tion." In  Keys  v.  Grannis,  3  Nev.  551,  the 
court  says:  "To  show  the  jurisdiction  is  as 
necessary,  under  our  practice,  as  it  ever  was; 
the  only  change  being  in  the  manner  of  stat- 
ing it."  See.  also.  Crake  v.  Crake.  18  Ind. 
156;  Jndah  v.  Fredericks.  57  Cal.  391;  Los 
Angeles  v.  Melius,  59  Cal.  451.  This  court 
held  in  Territory  v.  Cox,  3  Mont.  205,  that 
an  averment  in  a  complaint  which  alleges 
that  letters  testamentary  which  had  been 
granted  were  "duly  revoked"  by  the  probate 
court  was  sufllcient.  In  Hootman  v.  Bray, 
3  Mont.  411,  Chief  Justice  Wade  says,  in 
the  opinion:  "Neither  the  original  answer 
nor  the  proposed  amendment  contains  any 
averment  showing  that  the  attachment  was 
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regularly  Issued  by  a  court  having  jurisdic- 
tion; and  this,  we  hold,  is  a  fatal  defect  in  a 
case  like  the  one  we  are  considering,  where 
the  plaintiff  claims  the  property  by  a  prior 
sale,  and  the  officer  attempts  to  justify  the 
levy  by  inapeaching  such  sale  for  fraud." 

We  are  not  required  to  state  fully  the 
pleadings  in  this  action,  but  assert  that  the 
respondent  cannot  prevail  unless  .he  alleges 
and  proves  the  issuance  of  a  valid  writ  of  at- 
tachment, and  the  entry  of  a  lawful  judg- 
ment. The  foregoing  facts,  which  are  ma- 
terial and  relevant,  lead  to  this  conclusion. 
The  writ  of  attachment  was  essential  to  en- 
able the  respondent  to  acquire  a  statutory 
lien  upon  the  horses.  Wlien  the  allegations 
of  the  complaint  which  have  been  cited  are 
examined  in  the  light  of  the  authorities,  it  is 
plain  that  they  are  fatally  defective,  and  do 
not  conform  to  the  rule  of  the  common  law, 
or  the  statute.  It  is  not  averred  that  the 
judgment  or  other  determination  of  the  pro- 
bate court  has  been  "duly  given  or  made," 
but  it  is  alleged  that  the  judgment  was  "ren- 
dered" and  the  writ  of  attachment  was  "pro- 
cured.". The  pleading  does  not  contain  the 
facts  which  would  authorize  the  probate  court 
to  issue  the  attachment  against  the  property 
in  controversy,  or  give  it  jurisdiction  over 
the  defendant,  Speelman.  Among  other  mat- 
ters pertaining  to  the  probate  court  in  the 
case  of  Harmon  v.  Speelman  which  sliould 
be  specifled  in  the  complaint,  and  do  not  ap- 
pear, are  the  following:  That  a  complaint 
was  filed;  that  a  summons  was  issued  and 
served ;  that  an  aflSdavit  of  attachment  and 
undertiiking  on  appellant  were  filed;  and  that 
the  horses  referred  to  were  "range  stocic," 
within  the  purview  of  the  statute  providing 
for  the  "  attachment  of  live-stock  on  ranges. " 
The  transcript  shows  that  the  appellant  has 
been  persistent  in  attacking  the  complaint, 
and  pointing  out  these  defects;  and  the  re- 
spondent should  have  appealed  to  the  liberal- 
ity of  the  Code  of  Civil  Procedure,  and  the 
decisions  of  this  court,  in  allowing  amend- 
ments to  pleadings. 

The  court  below  erred  in  overruling  the  ol>- 
jections  of  the  appellant  to  the  introiduction 
of  the  testimony  in  support  of  the  findings. 
Another  legal  question,  which  will  necessa- 
rily arise  in  the  retrial  of  this  action,  can  be 
finally  decided  at  this  time.  It  appears  that 
the  property  was  attached  under  the  provis- 
ions of  the  Code  of  Civil  Procedure  as 
"horses  running  and  roaming  at  large  and 
commonly  known  as 'range  stock.'  "  Title?, 
c.  6.  The  law  defines  what  shall  constitute 
a  sufficient  service  of  process  "between  the 
1st  day  of  November  and  the  next  succeed- 
ing ISlhday  of  May,"  and  that  certain  copies 
and  notices  shall  be  filed  "with  the  recorder 
of  the  county  wherein  such  property  is  run- 
ning at  large."  It  is  conceded  that  the  prop- 
er officer  made  this  filing  In  his  office  upon 
the  14th  day  of  May,  18^7.  in  the  night-time, 
at  10: 80  p.  x.    The  appellant  maintains  that 


this  hour  was  too  late  for  the  transaction  of 
official  business,  and  that  the  attachment  pa- 
pers cannot  be  deemed  public  records  to  im- 
part notice  until  the  succeeding  day.     The 
postponement  of  the  legal  consequences  of 
this  action  of  thd  recorder  until  the  15th  day 
of  May  would  destroy  the  lien  sought  to  lie 
secured  on  the  horses  by  these  proceedings, 
and  prevent  Harmon  from  levying  thereon 
in  this  mode  until  the  following  month  of 
November.  The  case  of  Hathaway  v.  Howell, 
64  N.  Y.  97,  which  is  cited  by  the  appellant, 
is  inapplicable.    The  laws  of   New    York 
prescribe  the  hours  during  which  the  offices 
of  this  public  nature  must  be  open  for  the 
people;  and  the  subject  is  not  definitely  regu- 
lated by  the  statutes  of  this  state,  although 
the  same  shall  be  opened  during  the  business 
hours  of  each  day.     Comp.  St.  div.  5,  §  911. 
But  these  periods  are  not  fixed,  and  the  trans- 
action of  official  business  at  other  times  is 
not  prohibited.    One  section  of  the  Code  un- 
der investigation  provides  that  "it  shall  be 
the  duty  of  said  county  recorder  to  file  all  pa- 
pers deposited   with  him  for  that  purpose, 
and  required  to  be  filed  under  this  cliapter, 
and  preserve  the  same  as  other  records  of  his 
office  are  preserved. "  Code  Civil  Proc.  §  226. 
"Tliere  shall  be  kept  in  the  recorder's  office 
of  the  county  recorder  of  each  county  a  book 
called  'Attachment  Book,'  in  which  shall  be 
entered    by  such  recorder,  In  alphabetical 
form,  the  names  of  any  person  or  persons 
against  whom  any  writ  or  notice  of  attach- 
ment has  been  filed  in  his  office.    There 
shall  also  be  entered  in  said  book  the  time 
surh  writ  was  filed."  Id.  §  205.   The  county 
recorder  has  complied  in  ail  respects  with  the 
laws.    The  contention  of  the  appellant  can- 
not be  sustained.    Blackstone  gives  this  defi- 
nition:   "In  the  space  of  a  day  all  the  twt-n- 
ty-four  hours  are  usually  reckoned;  the  law 
generally  rejectmg  all  fmctions  of  a  day.  Id 
order  to  avoid  disputes.  Co.  Litt.  L35.  There- 
fore, If  I  am  bound  to  pay  money  on  any  cer- 
tain day,  I  discharge  the  obligation  if  I  pay 
it  l>efore  12  o'clock  at  night,  after  which  the 
following  day  commences."    2  Bl.  Comm. 
141.    In  Bank  v.  Burkhardt,  100  U.  S.  689. 
the  court  says:    "For  most  purposes,  the 
law  regards  the  entire  day  as  an  indivisible 
unit.    But  when  the  priority  of  one  legal 
right  over  another,  depending  upon  the  order 
of  events  occurring  on  the  same  day,  is  in- 
volved, this    rule   is   necessarily   departed 
from."    Lapevre  v.  U.  S.,  17  Wall.  198;  Gar- 
ity  V.  Glgie,  130  Mass.  184;  Manufacturing 
Co.  V.  Grant,  60  Me.  93;  Benson  v.  Adams,  69 
Ind.  854.  The  mere  fact  that  thecounty  record- 
er filed  the  attachment  papers  at  an  hour  when 
his  office  is  usually  closed  does  not  invalidate 
the  process  in  Harmon  v.  Speelman.     It  is 
therefore  ordered    and  adjudged    that    the 
jDdgnient  be  reversed,  witli  costs,  and  that 
this  cause  be  remanded  for  a  new  trial. 

Harwood  and  Db  Witt,  JJ.,  coucur. 
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(a  Or.  MX) 

Wilkes  v.  Cornelius. 

(Supreme  Cowrt  of  Oregon.    Maroh  10, 189Q.) 

Appku.  from  Cocntt  CkjDRT  —  Maintbxance  of 
Neab  Rslations. 

1.  To  enable  a  circuit  court  to  acquire  appel- 
late iurisdiction  overa  judgment  of  acounty  court, 
an  appeal  therefrom  to  the  circuit  court  must  be 
duly  Uiken  and  perfected,  and  a  transcript  of  the 
judgment  and  proceedings  had  thereon  be  filed  in 
that  court. 

2.  Where  an  appellant  presented  to  a  respond- 
ent, as  executor  of  an  estate,  a  claim  against  the 
estate  which  the  latter  rejected,  and  the  county 
court  of  the  proper  county  thereafter,  under  sec- 
tion 1184,  Ann.  Code,  having  heard  the  matter, 
allowed  to  the  appellant  the  greater  part  of  the 
claim,  and  caused  an  entry  of  such  allowance  to  be 
made  on  the  record,  and  the  circuit  court  subse- 
quently reviewed  the  case,  and  ordered  and  ad- 
judged that  the  claim  as  allowed  by  the  county  court 
be  disallowed,  and  that  tbe  judgment  of  that  court 
be  set  aside,  reversed,  and  annulled,  from  which 
adjudication  the  appellant  took  an  appeal  to  the 
supreme  court,  and  It  not  appearing  from  the  tran- 
scnpt  or  the  cause  filed  in  tbe  latter  court  bow  the 
case  was  gotten  into  the  circuit  court, — it  contain- 
ing DO  copy  of  any  notice  of  appeal  from  the  coun- 
ty court  to  the  circuit  court,  nor  of  any  proceedings 
snowing  that  an  appeal  had  been  taken,  and  the 
cerUflcate  of  the  clerk  of  the  circuit  court,  which 
was  appended  to  the  transcript,  being  to  the  effect 
that  the  copies  of  the  papers  constituting  tbe  tran- 
script included  all  the  papers  in  the  case, — held 
that,  in  the  light  of  tbe  record,  the  circuit  court 
had  no  jurisdfction  to  attempt  to  interfere  with 
the  said  judgment  of  the  county  court.  Held,  fur- 
ther, that  an  order  of  allowance  or  rejection  of  a 
claim  against  an  estate  made  and  entered  of  reo- 
ord  by  a  county  court  in  accordance  with  said  sec- 
tion 1134  of  the  Code  shall  be  regarded  in  the  light 
of  a  judgment  in  an  action  for  the  recovery  of 
money;  and,  if  an  appeal  be  taken  therefrom  to 
the  circuit  court,  it  will  Involve  the  trial  anew  of 
tbe  matters  in  issue  between  the  parties,  to  be 
conducted  in  the  same  manner  as  trials  at  law  for 
tbe  recovery  of  money  are  conducted  in  said  courts, 
and  that  the  parties  will  be  entitled  to  a  jury  trial 
upon  such  appeal,  which  oan  only  be  waived  as 
provided  in  section  218  of  the  Code. 

St.  Held,  nigo,  that  the  furnishing  support  and 
maintenance  to  a  near  relative  will  be  presumed 
to  have  been  done  gratuitously,  however  valuable 
it  may  have  been,  and  that  such  presumption  can 
00^  be  overcome  by  proof  that  there  was  some 
contract  or  understanding  between  the  parties  that 
compensation  was  to  be  u  ade  therefor.  Proof  of 
an  Mpress  contract  or  agreement  is  not  essential, 
bnt  it  may  be  shown  from  the  circumstances  of  the 
case  that  it  was  the  understanding  of  tbe  parties 
that  payment  in  some  form  was  intended  and  ex- 
pects. 
ISyUabvs  by  the  Court.) 

Appeal  from  circuit  court,  Washlngtou 
county. 

T.  B.  Handley  and  W.  D.  Bare,  for  ap- 
pellant. Thomai  H.  Tongue,  for  respond- 
ent. 

Thatbr,  C.  J.  This  appeal  comes  here 
from  the  circuit  court  of  tbe  county  of  Wash- 
ington, but  bow  the  case  got  into  that  court 
is  not  shown  by  tbe  record .  We  are  i  nf ormed 
bj  verbal  statements  of  counsel  that  the  case 
Was  appealed  to  the  circuitcourt  froma  judg- 
ment of  the  county  court  for  Washington 
county. 

The  record  shows  that  on  the  2d  day  of 
July,  1888,  the  will  of  Annie  Willtes  was  ad- 
mitted tu  probate  by  said  county  court,  and 
that  letters  testamentary  upon  her  estate  were 
ordered  to  be  issued  to  the  respondent;  that 


478 


on  the  30th  day  of  Jaly,  1888,  the  appellant 
presented  to  the  respondent  an  account 
against  the  said  estate  amounting  to  81,130, 
which  the  latter,  as  such  executor,  allowed 
C50  upon,  and  disallowed  the  balance;  that 
on  the  24th  day  of  November,  1888,  the  said 
county  court,,  at  a  session  thereof  duly  con- 
vened, adjudged  that  tbe  said  appellant  have 
and  recover  of  and  from  the  said  respotident, 
as  such  executor,  the  sum  of  $918.50  upon 
the  said  account  or  claim,  and  tbe  costs  and 
disbursements  of  the  proceedings  to  be  taxed, 
and  that  the  same  be  paid  in  due  course  of 
administration;  that  subsequently,  and  on 
tbe  23d  day  of  March,  1889,  the  honorable 
Judge  of  tlie  said  circuit  court  tiled  what  be 
termed  "findings"  with  the  cleric  of  said 
court,  which  are  as  follows:  "In  the  matter 
of  the  will  of  Annie  Wilkes,  deceased.  This 
matter  having  been  heretofore  submitted  up- 
on the  pleadings  and  testimony  herein,  here- 
tofore taken  and  tiled,  the  appellant,  T.  R. 
CJornelius,  executor  of  the  last  will  and  testa- 
ment of  Annie  Wilkes,  having  appeared  here- 
in by,Tbomas  H.  Tongue,  his  attorney,  and 
the  respondent  and  claimant,  A.  Wilkes, 
having  appe-ared  by  T.  B.  Handley  and  W. 
D.  Hare,  his  attorneys,  and  the  court,  hav- 
ing considered  the  allegations  and  testimony 
herein,  and  the  arguments  of  counsel,  finds 
that  the  claimant,  .Tabez  Wilkes  has  no 
greater,  valid,  or  legal  claim  against  the  es- 
tate of  Annie  Wilkes,  deceased,  except  the 
sum  of  $50,  as  allowed  by  said  executor,  and 
indorsed  on  said  claim  July  80,  1888;  that 
the  order  and  decree  of  the  county  court  made 
in  this  matter  November  24,  1888,  in  which 
said  court  adjudged  that  the  said  Jabez  Wilkes 
have  and  recover  of  and  from  the  said  T.  R. 
Cornelius,  executor  of  tbe  will  of  Annie 
Wilkes,  deceased,  the  sum  of  $918.50,  and 
the  costs  and  disbursements  of  this  proceed- 
ing to  be  taxed,  was  erroneous,  and  without 
authority  of  law.  It  is  therefore  ordered, 
adjudged,  and  decreed  that  the  order  of  said 
county  court  be,  and  hereby  is,  set  aside,  re- 
versed, and  annulled;  that  the  claim  of  said 
Jabez  Wilkes  against  the  estate  of  Annie 
Wilkes  be,  and  hereby  is,  disallowed,  except 
so  far  as  allowed  by  the  executor  of  the  will 
of  Annie  Wilkes,  and  that  T.  R.  Cornelius, 
executor  of  the  will  of  Annie  Wilkes,  recov- 
er of  and  from  the  said  Jabez  Wilkes  bis 
costs  and  disbursements  herein  to  be  taxed, 
and  that  execution  issue  herein  to  enforce 
this  decree.  [Signed]  Pbank  J.  Taylob, 
Judge." 

From  the  judgment  entered  in  tbe  said  cir- 
cuit court  in  accordance  with  this  decision 
the  appeal  herein  was  taken.  Attached  to 
the  transcript  brought  to  this  court  is  what 
purports  to  be  tbe  testimony  of  several  wit- 
nesses taken  in  tlie  said  county  court,  and  to 
which  is  appended  a  certificate  of  tbe  clerk  of 
said  county  of  Washington  to  the  effect  that 
the  transcript  contains  all  the  evidence,  dep- 
ositions, and  papers  filed  as  evidence,  or  re- 
ceived as  evidence  by  said  court,  upon  the 
hearing  of  the  application  of  Jabez  Wilkes  to 


Digitized  by 


LiOogle 


474 


PACIFIC  REPOETER,  Vol..  23. 


(Or. 


said  court  for  the  allowance  of  his  claim 
agaipst  the  estate  of  Annie  Wilkes.  There 
is  also  a  certincate  of  the  said  clerk,  as  coun- 
tj  clerk  and  clerk  of  the  circuit  court  for  said 
county,  appended  to  the  said  transcript,  which 
is  to  the  effect  that  it  contains  a  full  and  com- 
plete transcript  of  the  notice  of  the  presenta- 
tion of  the  claim  against  the  said  estate,  to- 
gether with  a  copy  of  all  orders,  decrees,  and 
jourAal  entries  made  in  said  county  court, 
with  the  orders  and  decrees  of  the  said  cir- 
cuit Court  in  relation  thereto,  and  a  copy  of 
the  notice  of  appeal,  with  proof  of  service  and 
undertaking  for  appeal  therein  filed;  that  he 
had  compared  each  copy  with  the  original 
thereof,  as  the  same  appears  of  file  and  record 
in  his  office,  and  each  of  said  copies  was  a 
true  copy  of  said  original,  and,  togetlier  with 
the  original  testimony  taken  in  said  case,  they 
constituted  the  entire  papers,  pleadings,  and 
orders  on  file  or  made  by  said  court  in  rela- 
tion to  the  claim  of  Jabez  Wilkes  against  the 
estate  of  said  Annie  Wilkes,  deceased.  The 
copies  of  notice  of  appeal  and  undertaking 
referred  to  in  said  certificate  are  copi^  of  a 
notice  of  appeal  from  the  decision  of  the  said 
circuit  court,  and  of  an  undertaking  given 
thereon.  It  is  very  probable  that  the  appel- 
lant, after  the  respondent  disallowed  bis 
claim  against  the  estate  of  Annie  Wilkes, 
present^  it  in  accordance  with  section  1134, 
Ann.  Code,  to  the  said  county  court  for  al- 
lowance, and  that  the  adjudication  of  said 
court  on  the  24th  day  of  November,  1888,  to 
the  effect  that  the  appellant  recover  from  the 
respondent,  as  such  executor,  said  sum  of 
$918.50,  was  made  under  a  provision  con- 
tained in  that  section.  It  provides  such  a 
course  of  procedure,  and  declares  that  the  or- 
der of  allowance  or  rejection  of  the  claim 
shall  have  the  force  and  effect  of  a  judgment, 
from  which  an  appeal  may  be  ta^en  as  in 
ordinary  cases.  Such  a  judgment  must,  ob- 
viously, be  regarded  in  the  same  light  as  a 
judgment  for  the  recovery  of  money  in  an  ac- 
tion; and,  if  an  appeal  be  taken  therefrom  to 
the  circuit  court,  it  will  involve  the  trial 
anew  of  the  matters  in  issue  between  the  par- 
ties, which  should  be  conducted  in  the  same 
manner  iis  trials  at  law  for  the  recovery  of 
money  are  conducted  in  circuit  courts.  The 
parties  are  entitled  to  have  a  jury  trial,  which 
can  only  be  waived  as  provided  by  section  218, 
Code,  and  to  have  the  judgment  given  therein 
reviewed  in  this  court  in  the  same  way  as  judg- 
ments in  actions  at  law  are  reviewed,  and  hot 
otherwise.  We  have  no  authority  to  consider 
the  evidence  annexed  to  the  transcript  in  this 
case  for  the  purpose  of  ascertaining  whether 
or  not  the  appellant's  claim  against  the  said 
estate  should  have  been  allowed  by  the  re- 
spondent or  executor  thereof,  nor  to  consider 
any  question  in  the  case  except  that  of  the 
jurisdiction  of  the  circuit  court  to  reverse  and 
annul  the  said  judgment  of  the  county  court. 
The  circuit  court,  evidently,  did  not  attempt 
to  try  the  matter  in  difference  l>etween  the 
parties  anew,  but  proceeded  to  review  the 
judgment  of  the  county  court  as  upon  writ  of 


review.  This  could  not  properly  be  done,  as 
no  such  writ  had  bieen  issued  for  that  pur- 
pose, nor  could  be  legally  issued  in  such  a 
case.  Nor  had  the  circuit  court  any  jurisdic- 
tion to  retry  the  matters  adjudicated  upon  in 
the  county  court,  unless  an  appteal  from  such 
adjudication  to  the  circuit  court  was  regular- 
ly perfected  as  in  cases  of  appeal  from  judg- 
ments of  county  courts  rendered  in  civil  ac- 
tions. Whether  any  such  appeal  was  taken 
or  not,  the  record  herein  fails  to  disclose.  It 
was  held  by  this  court  in  Wolf  v.  Smith,  6 
Or.  73,  that  an  appellant  must  bring  into  the 
appellate  court  a  perfect  record,  and,  in  case 
of  loss  or  destruction  of  originals,  they  must 
be  supplied  by  copies  embracing  every  paper 
necessary  to  show  that  the  appellate  tribunal 
had  jurisdiction,  and  that  the  fact  that  the 
parties  appeared,  and  the  cause  was  there- 
upon heard  and  determined,  in  the  circuit 
court,  could  not  be  taken  as  curing  the  de- 
fects. The  judgment  of  the  circuit  court  ap- 
pealed from  in  this  case,  viewed  in  the  light 
of  the  record  which  is  before  us,  is  a  nullity. 
No  notice  of  appeal  from  the  judgment  of  the 
county  court  appears  to  have  been  given,  nor 
any  steps  taken  whereby  the  circuit  court 
could  have  acquired  jurisdiction  of  the  case; 
and  the  certificate  by  the  clerk  of  that  court 
to  the  transcript  brought  here  imparts  that 
no  such  notice  was  given,  or  steps  taken. 
The  said  judgment  must  therefore  be  r^ 
versed,  and  the  case  remanded  to  the  circuit 
court  with  directions  to  dismiss  it,  unless  it 
appear  from  the  -records  and  flies  of  said 
court  that  such  appeal  was  duly  taken  and 
perfected,  in  which  event  the  court  will  re- 
tain the  case,  and  proceed  to  try  it  in  the 
manner  herein  indicated. 

This  disposes  of  the  case  for  this  time,  but, 
as  there  may  be  a  trial  thereof  In  accordance 
with  the  above  direction,  it  becomes   neces- 
sary to  declare  the  general  rules  of  law  which 
govern   in    such    cases.    The    respondent's 
counsel  submitted  in  his  brief  the  question 
as  to  whether  the  statute,  referring  to  said 
section  1134  of  the  Code,  above  referred  to, 
is  constitutional.    In  answer  to  that  query, 
I  would  suggest  that  its  constitutionality 
would  be  questionable  if  it  were  to  receive 
the  construction  which  counsel  for  both  par- 
ties seem  to  have  given  it,  as  it  would,  un- 
der their  view,  deprive  parties  of  the  right 
of  trial  by  jury  in  the  enforcement  of  a  legal 
obligation  to  pay  money;  but  the  legislature, 
evidently,  did  not  intend  that  it  should  re- 
ceive that  construction.    Giving  to  the  ad- 
judication of  a  claim  against  an  estate  the 
force  of  a  judgment,  as  provided  in  said  sec- 
tion, does  not  impair  the  right  of  the  party 
against  whom  it  is  made  to  a  jury  trial, 
within  the  meaning  of  the  constitution,  if 
he  can  secure  it  by  an  appeal  from  such  ad- 
judication to  the  circuit  court,  which,  in  my 
opinion,  he  is  clearly  entitled  to  under  the 
provisions  of  the  section. 

The  main  question  for  determination  upon 
the  trial  of  the  case,  if  a  trial  thereof  be  had, 
will  be  whether  the  appellant  is  entitled  to 
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recover  npon  bis  alleged  claim  against  the 
respondent  as  executor  of  the  estate  of  Annie 
Wilkes,  deceased.  Said  claim  is  for  board, 
lodging,  care,  and  medical  treatment  fur- 
nished to  the  deceased  daring  the  last  six 
years  of  her  life,  amounting  to  $1,080;  and, 
as  she  was  bis  mother,  bis  right  to  recover 
will  depend  upon  proof  as  to  whether  there 
was  any  contract  or  understanding  between 
the  parties  by  which  he  was  to  receive  com- 
pensation therefor.  The  rule  in  such  cases 
is  that  furnishing  support  and  maintenance 
to  a  near  relative  will  be  presumed  to  have 
been  done  gratuitously,  however  valuable  it 
may  have  been,  and  that  such  presumption 
can  only  be  overcome  by  showing  tliat  pay- 
ment therefor. was  intended  and  expected  in 
some  manner  to  be  made.  But  proof  that 
there  was  an  express  contract  or  agreement 
to  pay  is  not  necessarily  essential.  Smith  v. 
Milligan.  43  Pa.  St.  107.  It  is  impossible, 
however,  as  was  said  in  Hart  v.  Hess,  41  Mo. 
441.  446.  "to  lay  down  precise  or  accurate 
rules  to  govern  all  the  cases  which  may 
arise.  Each  case  will  depend  upon  its  own 
special  circumstances."  The  language'  of 
Chief  Justice  Shaw  in  Guild  v.  Guild,  15 
Pick.  129,  quoted  in  Hart  v.  Hess,  supra,  ex- 
presses the  rule  in  a  practical  light:  "That 
it  would  be  quite  competent  for  the  jury  to 
infer  a  promise  from  all  the  circumstances 
of  the  case,  and  that,  although  the  burdeu  of 
proof  is  upon  the  plaintiff,  as  in  other  cases, 
to  show  an  implied  promise,  the  jury  ought 
to  be  instructed  that  if,  under  all  the  circum- 
stances of  the  case,  the  services  were  of  such 
a  nature  as  to  lead  to  a  reasonable  belief  that 
it  was  the  understanding  of  the  parties  that 
pecuniary  compensation  should  be  made  for 
them,  then  the  jury  should  find  an  implied 
promise,  and  a  quantum  meruit;  but,  if  oth- 
erwise, then  they  should  find  that  there  was 
DO  implied  promise."  This  is  as  far  as  I  am 
willing  to  undertake  to  lay  down  any  rule 
upon  the  subject,  in  advance. 


(18  Or.  47() 


State  c.  Hawkins. 


(Supreme  Court  of  Oregon.    March  10, 1890.) 

MCBDBB— EVIDINOS — TkIAI/— SBLF-DUraNSB— 
COITTINUANOB. 

1.  An  aifidavit  made  in  support  of  a  motion  to 
postpone  the  trial  of  a  criminal  case  until  the  next 
term  of  conrt  examined,  and  held  Insufficient. 

3.  In  a  criminal  trial,  where  the  defenaant  of- 
fers himseU  as  a  witness,  and  omits  to  testify  con- 
cerning one  fact  which  the  state  deemed  material, 
and  in  the  concluding  ar^ment  counsel  for  the 
state  mentioned  such  omission,  but  no  objection 
was  made  to  duch  argument  at  the  time,  held  that, 
U  counsel  for  the  state  transcended  the  proper 
bounds  of  debate  before  the  jury,  it  was  the  prov- 
ince of  defendant's  counsel  to  take  an  objection  at 
the  very  time  of  the  utterance  of  the  offensive 
words,  and  to  take  the  ruling  of  the  court  upon  their 
propriety. 

3.  If  the  objection  had  been  promptly  taken,  and 
counsel  had  desisted,  there  would  have  been  no 
available  error;  or  if  an  objection  had  been  made, 
and  the  court  had  ruled  the  counsel  was  not  in  or- 
der, the  defendant  would  have  no  cause  for  an  ex- 
ception. 

4.  An  instruction  by  which  the  jury  was  in- 
formed that  if  they  found,  beyond  a  reasonable 


doubt,  that  the  prisoner  was  then  seeking  O.,  the 
deceased,  to  provoke  a  quarrel  with  him,  or  with 
the  Intent  of  having  an  affray  with  him,  and  a  dif- 
ficulty did  ensue,  he  could  not,  without  some  proof 
of  a  change  of  conduct  or  action,  excuse  th"  killing 
of  O.  on  the  ground  that  he  believed  toat  O.  was 
attempting  to .  draw  a  weapon  with  which  to  as- 
sault the  deceased  J  held  not  erroneous. 

6.  An  instruction  by  which  the  court  told  the 
jury  that  he  need  not  admonish  this  intelligent  jury 
that  it  is  important  to  the  ends  of  justice,  and  to 
secure  public  respect  for  our  judicial  tribunals, 
that  juries  agree  upon  verdicts  in  cases  submittea 
to  them,  80  that  causes  may  be  determined,  and 
new  trials  and  delays  of  justice  avoided,  held  not 
erroneous. 

6.  If  the  publication  of  articles  in  a  newspaper 
cause  such  prejudice  in  the  public  mind  as  to  pre- 
clude a  fair  and  impartial  trial  in  the  county  where 
the  action  is  pending,  the  defendant's  remedy  is  a 
motion  to  change  the  place  of  trial  for  that  reason, 
aud  not  a  motion  to  postpone  the  trial. 

ON  KEHEABIMO. 

1.  A  party  has  not  the  right  to  arm  himself, 
and  seek  his  adversary,  and  provoke  a  quarrel  or 
difficulty  with  him,  and  take  advantage  of  it,  and 

i'ustify  the  killing  of  such  party  on  the  ground  that 
le  acted  in  self-defense. 

3.  The  right  of  self-defense  does  not  imply  the 
right  of  attack,  and  will  not  avail  in  any  case  where 
the  difficulty  was  induced  by  the  party  himself. 
{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Marion  county; 
B.  P.  Boise,  Judge. 

The  defendant  was  indicted  for  the  crime 
of  murder  in  the  first  decree.  A  trial  result- 
ed in  his  conviction  of  murder  in  the  second 
degree;  and,  having  been  sentenced  to  the 
penitentiary  during  his  natural  life,  be  has 
brought  this  appeal.  The  points  relied  upon 
to  reverse  the  judgment  will  be  uoticed  in  the 
opinion: 

1^.  M.  Kaiser,  8.  L.  Hayden,  aud  TUmon 
Ford,  for  appellant.  H.  H.  Hewitt  and  B. 
B.  Williams,  for  the  State. 

Stbahan,  J.,  (after  stating  the  foots  as 
above.)  1.  The  first  point  made  by  the  appel- 
lant's counsel  is  that  the  court  below  erred  in 
overruling  the  motion  for  the  continuance  of 
the  cause  for  the  term.  The  killing  took 
place  on  the  1st  day  of  May,  1889.  On  the 
13th  day  of  June  following  the  defendant  was 
indicted  by  the  grand  jury;  and  on  the  17tb 
day  of  June,  1889,  be  filed  his  motion  for  a 
postponement  of  the  trial  of  the  cause  until 
the  next  regular  term  of  the  court,  for  the 
reason  that  one  M.  B.  Goldstein,  a  witness 
whose  evidence  was  alleged  to  be  material, 
could  not  then  be  procured  at  that  term  of 
court.  The  court  declined  to  postpone  the 
cause  for  the  term,  but  did  postpone  it  until 
the  15th  day  of  July,  1889,  to  which  time  the 
court  adjourned  for  the  purposes  of  the  trial. 
The  residence  of  the  absent  witness  was  Port- 
land, but  he  was  the  manager  of  an  itinerant 
theatrical  troupe  which  was  performing  in 
Washington  Territory  at  the  time.  The  afii- 
davit  recites:  "I  am  informed  and  believe 
that  said  witness  will  swear  that  said  deceased 
was  armed  with  a  pistol,  and  that  he  heard 
the  report  of  the  same,  and  saw  the  flash  of 
the  powder  therefrom,  when  the  deceased  fired 
the  same  at  me,  which  occurred  at  the  time  of 
my  effort  to  defend  myself  from  said  attack 


Digitized  by 


Google 


476 


PACIFIC  BEPORTEB,  Vol.  23. 


(Or. 


of  said  deceased,  and  that  the  said  witness 
testi  fled  before  the  coroner's  jury  as  the  state's 
witness.  He  was  also  subpoenaed  by  the 
state,  attended  the  preliminary  examination, 
but  gave  no  testimony  at  that  time.  He  was 
subpcenaed  as  a  witness  before  the  grand  jur^ 
at  the  present  term  of  this  court,  and  gave 
testimony  concerning  said  difficulty," — and 
that  no  effort  has  been  made  by  the  state's 
counsel  to  detain  said  Goldstein  as  a  witness 
in  said  cause.  This  affidavit  is  silent  as  to 
whether  the  same  facts  could  not  be  proven 
by  other  witnesses;  but  on  the  15th  day  of 
July,  1889,  tlie  application  was  renewed,  and 
an  additional  affidavit  was  submitted  by  one 
of  the  defendant's  counsel,  in  which  he  says 
that  he  knows  of  no  other  witness  by  whom 
the  important  facts  stated  in  the  affidavit  of 
the  defendant  heretofore  filed  can  be  so  clearly 
and  satisfactorily  established  and  proven. 
The  Icilling  occurred  on  the  street  in  the  city 
of  Salera.  and  was  witnessed  by  a  number  of 
people;  and  the  affidavit  fails  to  disclose  that 
Goldstein  possessed  any  different  means  of 
knowledge  from  all  others  who  witnessed  the 
unfortunate  rencounter.  The  affidavit  fails 
to  disclose  how  or  when  the  affiant  acquired 
a  knowledge  of  what  Goldstein  would  swear 
to,  nor  does  it  appear  why  he  was  not  prompt- 
ly subpcenaed  before  he  left  the  city  after 
testifying  before  the  grand  jury;  and,  finally, 
the  inference  is  made  very  btrong  by  Mr. 
Ford's  affidavit  that  the  same  facts  could  be 
proven  by  other  witnesses,  though  not  so 
clearly  and  satisfactorily.  It  must  be  ob- 
served that  if  the  deceased  was  armed  with  a 
pistol  at  the  time  of  the  killing,  an>l  made  an 
attack  on  the  defendant  with  it,  and  any  wit- 
ness knew  the  fact,  his  testimony  on  that 
subject  would  be  neither  dubious  nor  uncer- 
tain. It  would  be  a  fact  about  wliich  there 
could  be  no  dbubt.  Looking  at  the  entire 
tenor  of  these  affidavits,  we  are  unable  to  say 
the  trial  court  erred  in  overruling  the  appel- 
lant's application  to  postpone  the  trial.  In 
Buch  cases,  the  trial  courts  exercise  a  large 
discretion.  Ordinarily,  that  court  can  deter- 
mine better  than  we  can  whether  or  not  the 
ends  of  justice  will  be  promoted  by  an  ad- 
journment. Still,  having  a  supervisory  pow- 
er over  the  proceedings  of  the  circuit  court, 
if  we  could  see  it  had  abused  its  discretion  to 
the  injury  of  the  appellant,  we  would  not  lies- 
itate  to  reverse.  But  in  this  case  the  fact 
does  not  appear.  The  appellant's  application 
was  too  weak  and  uncertain  to  require  tlie 
circuit  court  to  allow  a  continuance. 

Neither  ard  the  allusions  in  the  affidavits 
to  what  the  newspapers  contained  sufficient 
to  have  required  the  court  to  give  a  continu- 
ance. If  the  newspaper  articles  had  been  of 
so  serious  and  inflammatory  a  character  as  to 
actually  cause  so  deep  a  prejudice  in  the  pub- 
lic mind  as  to  preclude  a  fair  and  impartial 
trial  in  the  county,  the  proper  motion  was 
not  for  a  postponement,  but  for  a  change  of 
the  place  of  trial.     Hill's  Code,  §  1222. 

2.  It  appears  from  the  record  that  during 
the  progress  of  the  trial  the  state  introduced 


testimony  tending  to  show  that  a  person  was 
seen  in  the  vicinity  of  the  house  where  the 
deceased  was  stopping  on  the  occasion  of  his 
visit  to  Salem,  on  the  evening  of  the  homi- 
cide; and  during  tlie  trial  of  said  cause  the 
defendiint  offered  himself  as  a  witness  in  his 
own  behalf,  and  made  no  allusion  to  this  evi- 
dence so  introduced  by  the  state.  During 
the  dosing  argument  made  on  behalf  of  ttie 
state  by  Hon.  Richard  Williams,  he  com- 
mented on  this  circumstance,  saying  that  he 
did  not  know,  and  did  not  ask  the  jury  to  be- 
lieve, that  the  person  seen  in  the  vicinity  of 
where  the  deceased  was  stopping  was  the  de- 
fendant, but  that  the  defendant  had  been  on 
the  witness  stand,  had  an  opportunity  to  de- 
ny the  same,  but  did  not  do  so.  No  objection 
was  made  to  this  remark  at  the  time  of  its 
utterance,  but  after  the  argument  was  closed 
the  defendant's  counsel  asked  the  court  to 
instruct  the  jury  as  follows:  "The  statute  of 
this  state,  in  allowing  a  party  to  testify  in 
his  own  behalf  in  a  criminal  cause,  expressly 
provides  that  his  failure  to  do  so  shall  not 
create  any  presumption  against  him;  and  I 
caiition  you  against  the  comments  of  the 
counsel  for  the  state,  as  they  had  no  right  to 
speak  of  the  failure  of  the  defendant  to  testi- 
fy on  any  point  or  circumstance  of  the  case." 
This  instruction  was  refused,  apparently,  for 
the  reason  that  it  was  not  submitted  to  the 
court  within  the  time  prescribed  by  a  rule  of 
court.  This  rule  requires  all  instructions 
desired  by  counsel  to  be  submitted  to  the 
court  before  the  last  argument  commences. 
Conceding,  without  deciding,  that  wlien  a  de- 
fendant in  a  criminal  case  ofTers  himself  as  a 
witness  in  his  own  behalf,  and  is  silent  as  to 
some  fact  appearing  in  the  case  against  him, 
that  no  unfavorable  inferences  can  be  drawn 
against  him  on  account  of  such  silence,  still 
I  think,  in  this  case,  counsel  for  appellant 
did  not  raise  the  question  at  the  proper  time, 
or  in  the  proper  manner.  If  counsel  for  the 
state  transcended  the  proper  bounds  of  dis- 
cussion, it  was  the  province  of  defendant's 
counsel  to  take  an  objection  at  the  very  time  of 
the  utterance  of  the  objectionable  words,  and 
to  ti)ke  the  ruling  of  the  court  at  the  time  up- 
on their  propriety.  Suppose  that  objections 
had  been  promptly  made  to  the  observations 
of  counsel  for  the  state,  and  he  had  immediate- 
ly desisted.  There  would  have  been  no  avail- 
able error.  Worley  v.  Moore,  97  Ind.  15.  Or, 
if  objection  had  been  made,  and  the  court  had 
ruled  that  counsel  was  not  in  order,  the  de- 
fendant would  have  had  no  cause  of  exception. 
But  it  Is  claimed  that,  in  a  spirit  of  abun- 
dant caution,  the  rourt  ought  to  have  given 
the  instruction  asked  by  the  defendant.  In 
any  view  of  the  subject,  I  do  not  think  the 
remark  of  counsel  was  of  such  a  character  as 
to  call  for  special  instructions  from  the 
court.  The  subject  was  barely  alluded  to  by 
counsel;  and  where  no  objection  was  made  at 
the  time,  and  where  it  is  apparent  such  re- 
mark could  in  no  mi.nner  have  misled  or  in- 
fluenced the  jury,  I  think  it  would  be  going 
too  far  to  reverse  the  the  judgment  on  ao- 
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count  of,  or  by  reason  of,  snch  remark.  This 
view  of  the  subject  renders  it  unnecessary 
to  consider  cr  determine  the  applicHbility  or 
effect  of  the  rule  of  court  referred  to  in  the 
record.  It  may  be  observed  generally,  how- 
ever, that  it  is  within  the  discretion  of  tlie 
trial  court  to  promulgate  and  enforce  all  such 
rules  for  the  speedy  and  convenient  dispatch 
of  business  as  are  not  inconsistent  with  law. 

3.  The  court,  in  effect,  gave  the  jury  tlie 
following  instruction,  to  which  an  exception 
was  duiy  taken:  "That  if  the  jury  found 
from  tlie  evidence,  beyond  a  reasonable  doubt, 
that  the  prisoner  was  then  seeking  to  meet 
Ogle  to  provoke  a  quarrel  with  him,  or  with 
Intent  of  having  an  aflray  with  him,  and  a 
difficulty  did  ensue,  he  cannot,  without  some 
proof  of  a  change  of  conduct  or  action,  ex- 
cuse the  killing  of  Ogle  upon  the  ground  that 
he  believed  that  Ogle  was  attempting  to  draw 
a  weapon  with  which  to  assault  the  defend- 
ant. "  Ck>unsel  for  the  defendant  now  insists 
that  the  giving  of  this  instruction  was  error, 
but  he  has  cited  no  authority  to  support  his 
contention.  I  do  not  think,  under  the  facts 
assumeii  in  this  instruction,  that  the  doctrine 
of  apparent  danger  from  the  deceiised  can  be 
invoked  by  the  prisoner.  He  was  armed,  as 
the  evidence  fully  shows ;  was  seeking  the  de- 
ceased for  the  purpose  of  provoking  a  quarrel 
with  deceased,  or  with  the  intent  of  having 
an  affray  with  him.  It  must  be  supposed 
that  the  deceased  was  able  to  judge  of  such 
hostile  purpose.  To  say,  under  those  circum- 
stances, that  the  defendant  might  act  upon 
alleged  appearances,  and  draw  his  pistol,  and 
shoot  the  deceased,  would  be  equivalent  to  al- 
lowing any  desperado  to  go  and  seek  his  vic- 
tim, and,  as  soon  as  appearances  were  suffi- 
ciently favorable,  to  draw  his  gun,  and  mur- 
der him.  This  would  not  be  self-defense, 
but  murder.  When  a  man  is  armed,  and 
seeks  another  for  an  affray  or  an  altercation, 
the  lav  will  not  permit  him  to  provoke  and 
urge  on  the  difficulty  to  a  point  where  there 
is  an  appearance  of  an  attempt  to  use  weap- 
ons, and  then  justify  the  aggressor  in  tai(ing  of 
life  simply  on  the  ground  of  apparent  danger. 
In  such  case  he  is  the  aggressor,  and  the  act- 
ive cause  of  the  danger  which  menaces  him; 
and  he  roust  abide  by  that  condition  of  things 
which  bis  own  lawless  conduct  has  product. 

4.  The  court  further  charged  the  jury:  "I 
need  not  admonish  this  intelligent  jury  that 
it  is  import:) nt  to  the  ends  of  justice,  and  to 
secure  public  respect  for  our  judicial  tribu- 
nals, that  juries  agree  upon  verdicts  in  cases 
submitted  to  them,  so  that  causes  may  be  de- 
termined, and  new  trials  and  delays  of  justice 
avoided."  An  instruction  in  relation  to  the 
duty  of  the  jury  to  agree  upon  a  verdict, 
couched  in  stronger  and  more  imperative  lan- 
guage than  the  one  now  complained  of,  was 
before  this  court  in  State  v.  Saunders,  14  Or. 
300.  12  Fac.  Bep.  441,  and  it  was  held  not  to 
be  erroneous.  Such  instructions  announce 
no  principles  of  law,  further  than  to  impress 
upon  the  minds  of  jurors  the  duty  of  tonsid- 
ering  the  case,  in  all  of  its  bearings,  fairly. 


and  without  prejudice,  and  to  endeavor  to 
reach  a  just  conclusion.  In  State  v.  Saun- 
ders, supra,  the  court,  after  remarking  the 
effect  of  disagreements  of  juries  at  common 
law,  and  that  under  that  system  juries  were 
kept  together  until  they  did  agree,  and  how 
such  rule  had  been  mitigated  in  the  United 
States,  said  the  jury  would  have  to  remain  to- 
gether, and  could  not  separate,  until  they 
agreed  upon  a  verdict,  and  brought  it  into 
court.  This  court,  in  disposing  of  an  excep- 
tion to  this  charge,  said:  "It  was  proper  for 
the  court  to  inform  the  jury  respecting  their 
duty, — advise  them  how  they  should  consider 
the  matter  before  them,  and  the  course  to 
pursue  in  reaching  a  conclusion.  Nor  should 
the  concluding  remark  in  the  charge  be  con- 
strued as  any  determination  to  keep  them  to- 
gether until  they  had  agreed,  or  an  indication 
that  the  case  in  the  mind  of  the  court  was  so 
plain  that  they  would  not  be  justified  in  fail- 
ing to  agree."  No  intelligent  or  conscien- 
tious juror  could  be  misled  by  such  an  admo- 
nition. He  nnderstimds  the  motive  of  the 
court  not  to  be  to  control  or  coerce  his  judg- 
ment contrary  to  bis  conscientious  convic- 
tions, or  to  induce  him  to  yield  to  the  judg- 
ment of  his  fellows  without  the  fullest  com- 
parison of  all  of  the  facts.  It  is  impossible  to 
see  in  what  manner  such  advice  to  the  jury 
could  have  injured  the  defendant.  The  claim 
that  its  tendency  was  to  make  weak  jurors 
yield  their  judgments  to  the  majority,  or  to 
those  having  stronger  wills,  cannot  affect  the 
question,  if  it  were  true,  which  is  not  con- 
ceded; for  the  reason  that  those  considera- 
tions would  be  just  as  lilcely  to  operate  favor- 
ably as  unfavorably  to  the  prisoner.  After 
the  most  careful  consideration  of  this  case 
which  I  have  been  able  to  give  it,  I  am  una- 
ble to  see  any  error  in  this  record  prejudicial 
to  the  appellant.  So  far  as  the  record  dis- 
closes the  proceedings  of  the  court  below,  ev- 
ery step  in  the  progress  of  the  trial  seems  to 
have  been  carefully  taken,  with  a  view  of  se- 
curing, to  tlie  fullest  extent,  a  fair  and  im- 
partial trial.  Having  reached  the  conclusion 
that  there  is  no  error  in  the  record,  we  have 
no  discretion,  but  must  affirm  the  judgment. 

ON  REHEARING. 

Strahan,  J.  Appellant's  counsel  have 
filed  a  petition  for  rehearing,  in  which  they 
mainly  rely  upon  the  alleged  error  in  the  trial 
court  in  giving  the  instruction  set  out  in  the 
opinion.  That  instruction  told  the  jury  that 
under  the  circumstances  therein  enumerated 
the  defendant  could  nut,  without  some  jpruof 
of  change  of  conduct  or  action,  excuse  the 
killing  uf  Ogle  upon  the  ground  that  he  be- 
lieved that  Ogle  was  attempting  to  draw  a 
weapon  with  which  to  defend  himself,  or  as- 
sault the  prisoner.  This  instruction  appears 
to  liave  been  copied  almost  literally  from 
State  v.  Neeley,  20  Iowa,  108.  It  was  con- 
ceded upon  the  argument  that  at  the  time  of 
the  meeting  between  Hawkins  and  Ogle 
which  resulted  in  Ogle's  death  the  parties 
were  not  on  friendly  terms,  and,  when  they 
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met,  Hawkins  addressed  him  by  saying:  "I 
understand  you  have  been  lying  about  me." 
Ogle  then  faced  Ilawicins,  and  put  bis  hand 
down  in  his  pocket.  Some  other  words  were 
also  used.  Hawkins  states  tliat  Ogle  said,- 
when  he  put  his  band  in  his  pocket:  "I'll 
settle  it  now  witli  you,  you  d — — d  son  of  a 

b h!"     He  says,  when  he  saw  this,  he 

threw  his  hand  under  his  coat,  got  bold  of  his 
pistol,  and  fired.  I  tliink  tlie  evidence  tend- 
ed to  prove  that  Hawkins  armed  himself,  and 
sought  Ogle,  with  the  intent  of  provoking  a 
difiiculty  tiiat  he  expected  might  be  deadly. 
If  not,  why  did  he  arm  himself?  And.  if  be 
did  not  intend  to  precipitate  a  difficulty,  why 
did  he  address  Ogle  in  tlie  offensive  manner 
in  which  be  says  he  did?  He  must  have 
known  that  it  was  highly  probable  that  Ogle 
might  resent  such  an  offensivesalutation;  and 
it  seems  he  was  ready,  with  his  pistol  con- 
cealed under  his  coat,  to  carry  into  eSect  a 
previously  formed  design  to  kill  him.  That 
is  the  liglit  in  which  the  jury  might  liave  re- 
garded both  the  language  and  conduct  of  the 
defendant.  After  arming  himself,  and  seek- 
ing Ogle,  and  addressing  him  in  the  offensive 
manner  be  says  he  did  in  his  own  evidence, 
could  he  have  had  but  one  purpose,  or  ex- 
pected but  one  result?  Tliose  words,  if  not 
designed  to  bring  on  a  difficulty,  were  well 
chosen  for  that  purpose.  The  defendant,  in 
his  preparation,  in  seeking  Ogle,  and  in  ad- 
dressing him  in  the  manner  he  did,  was  not 
without  fault.  The  jury  had  the  right  to 
weigh  these  circumstances,  and  to  consider 
the  relations  of  the  parties  at  the  time  of  the 
homicide.  In  tliis  case,  Hawkins  was  the  ag- 
gressor from  the  be<;innlng  of  the  transaction 
to  the  termination  oC  the  fatal  affray.  He 
armed  himself  with  a  deadly  weapon,  and 
sought  his  adversary  with  the  intent  to  have 
a  difficulty  with  him.  He  did  not  salute 
Ogle  in  a  friendly  manner,  or  in  friendly 
language.  On  the  contrary,  he  used  those 
words  which  he  was  bound  to  know  might 
move  Ogle  to  some  angry  retort,  or  hostile 
demonstration.  When  Ogle  put'  his  hand  in 
his  pocket,  wliere  there  was  no  weapon  ex- 
cept a  common  pocket-knife,  the  defendant 
shot  him  down,  and  his  counsel  call  that 
"self-defense;"  and  they  contend  that  Haw- 
kins' c6nduct  did  not  so  far  put  him  in  the 
wrong,  as  to  deprive  him  of  the  right  to  jus- 
tify the  killing  of  Ogle  on  the  ground  that  he 
acted  in  self-defense.  The  charge  excepted 
to  must  be  considered  in  the  light  of  the  facts 
before  the  court.  Had  it  been  shown  in  evi- 
dence that  thu  defendant  approached  Ogle, 
for  a  lawful  or  legitimate  purpose,  in  a  peace- 
able manner,  and  used  no  words  calculated  or 
designed  to  precipitate  a  difficulty,  another 
and  quite  a  different  question  would  have 
been  presented,  upon  which  it  is  not  neces- 
sary to  express  an  opinion  in  this  case. 

Counsel  for  appellant  present  a  number  of 
cases  in  support  of  their  petition  for  a  re- 
hearing wliich  were  not  cited  or  considered 
at  the  argument,  and  which  tiiey  think  sus- 
tain their  contention  that  the  instruction  ex- 


cepted to  was  error.  Stewart  v.  State,  1 
Ohio  St.  66,  is  a  well-considered  case,  in 
which  the  opinion  of  the  court  was  delivered 
by  that  eminent  jurist.  Judge  Thcbman; 
but  it  does  not  sustain  appellant's  contention. 
A  single  point  in  the  head-note  sufficiently 
indicates  the  effect  of  the  opinion:  "When 
the  slayer  seeks  and  provokes  an  assault  up- 
on himself  in  order  to  have  a  pi-etext  for 
stabbing  his  adversary,  and  does,  upon  being 
assaulted,  stab  and  kill  hint,  such  killing  is 
nut  excusable  homicide,  in  self-defense." 
The  authority  of  this  case  is  with  the  ruling 
of  the  court  below.  The  case  of  Adams  v. 
State,  47  111.  376.  belongs  to  the  same  cate- 
gory. That  case  holds  that  while  a  man 
threatened  with  danger  must  determine  from 
appearances,  and  the  actual  state  of  things 
surrounding  him,  as  to  the  necessity  of  resort- 
ing to  self-defense,  and,  if  he  acts  from  reason- 
able and  honest  convictions,  be  will  not  be 
held  responsible,  criminally,  for  a  mistake  as 
to  the  extent  of  the  actual  danger,  where 
other  judicious  men  would  have  been  alike 
mistaken;  and  at  the  same  time  be  has  not 
the  right  to  provoke  a  quarrel,  and  take  ad- 
vantage of  it,  and  then  justify  the  killing  of 
the  party  with  whom  he  provoked  the  quar- 
rel. In  Atkins  v.  SUte,  16  Ark.  568,  the 
point  under  discussion  was  not  directly  pre- 
sented. The  court  instructed  thus:  "That 
if  the  jury  believe  from  the  testimony  that 
Atkins,  the  prisoner,  went  to  Wicker's  house 
on  the  niglit  of  the  homicide  for  the  purpose 
of  a  difficulty  with  Wicker,  and  in  that  diffi- 
culty killed  him  with  a  deadly  weapon,  he  is 
guilty  "of  murder."  This  was  held  to  be  error, 
and  properly  so.  In  passing  on  this  question 
the  court  uses  this  guarded  language:  "If  the 
prisoner  went  to  the  house  of  Wicker  with 
a  hostile  purpose,  or  for  the  purpose  of  get- 
ting into  a  difficulty  with  him,  and  if  he  used 
a  deadly  weapon  in  the  fight,  these  were 
facts  to  be  considered  by  the  jury  in  passing 
upon  his  guilt  or  innocence,  or  in  determin- 
ing the  grade  of  his  offense;  but  tliese alone, 
regardless  of  all  other  circumstances  attend- 
ing the  difficulty,  would  not  necessarily  make 
him  guilty  of  murder,"  It  will  be  seen  that 
the  doctrine  of  self-defense  was  not  present- 
ed. It  does  not  appear  that  the  slayer  was 
assailed,  or  in  any  way  molested,  by  the  de- 
ceased. It  was  the  grade  of  the  crime  that 
was  the  point  of  the  inquiry.  One  fatal  objec- 
tion to  the  instruction  was  that  it  declared 
the  legal  effect  of  certain  portions  of  tlie  evi- 
dence, which  belonged  to  the  jury,  and  nec- 
essarily excluded  from  their  consideratioa 
other  facts  proper  for  their  consideratioa. 
Cotton  V.  State,  31  Miss.  504,  is  much  relied 
upon  by  appellant,  and  it  must'  be  conceded 
that  some  of  the  language  used  in  the  opia- 
ion  might  seem  to  justify  this  contention; 
but  the  real  point  arose  on  an  exception  to 
an  instruction  which  was  in  these  words: 
"That  if  the  accused  was  armed  with  a  dead- 
ly weapon,  and  sought  and  brought  about 
the  difficulty  with  the  deceased,  and  killed 
the  deceased,  in  the  difficulty,  with  such  a 
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weapon,  he  Is  guilty  of  murder."  It  will  be 
seen  that  this  is  substantially  the  same  in- 
struction given  in  Atkins  v.  State,  supra, 
and  it  might  properly  have  been  held  errone- 
ous for  the  sarae  reasons.  Nor  did  the  ques- 
tion of  self-defnnse  necessarily  arise  upon 
the  record.  It  did  not  appear  in  that  case 
that  the  deceased  assailed  his  slayer,  or  even 
used  force  in  his  own  defense.  Cotton  walk- 
ed backward  across  the  street,  and  Smith, 
the  deceased,  walked  slowly  after  him  till  he 
was  shot.  Regina  v.  Smith,  34  E.  C.  L.  666, 
Is  also  relied  upon  by  counsel.  The  syllabus 
of  that  case  is  favorable  to  the  appellant; 
but  neither  the  facts  recited,  nor  the  opinion 
of  the  court,  contain  anything  ufion  which 
such  a  statement  of  law  could  be  properly 
based.  State  v.  Herrell,  97  Mo.  105,  10  S. 
W.  Kep.  887.  is  another  case  cited  by  appel- 
lant. The  question  arose  upon  the  following 
instruction  given  to  the  jury:  "The  court 
instructs  the  jury  that  if  you  believe  from 
the  evidence  in  the  case  that  the  defend>(nt 
sought  or  invited  the  diflSculty  in  which 
Bing  was  killed,  or  that  he  provoked  or  com- 
menced or  brought  it  on  by  any  willful  act 
of  bis  own,  or  that  he  voluntarily,  and  of  his 
own  free  will,  engaged  in  it,  then  and  in 
that  ease  you  are  not  authorized  to  acquit 
him  on  the  ground  of  self-defense.  The  right 
of  self-defense  does  not  avail  as  a  defense  in 
any  case  where  the  difficulty  is  sought  for 
and  induced  by  the  party  by  any  willful  act 
of  his  own,  or  where  be  voluntarily,  and  of 
his  own  free  will,  enters  into  it. "  The  opin- 
ion says:  "This  instruction  is  erroneous  in 
that  it  cuts  off  the  defendant  from  a  limited 
or  qualified  right  of  self-defense,  though  act- 
uated by  no  felonious  intent,  provided  he 
•  brought  on  the  difflpulty.'  "  This  learned 
opinion  is  written  with  rather  too  much  en- 
ergy to  be  safety  followed  in  all  particulars. 
But.  after  citing  numerous  cases,  it  says: 
"Those  cases,  as  well  as  all  carefully  consid- 
ered cases  in  other  jurisdictions,  and  all  the 
text  writers,  recognized  as  sound  and  whole- 
some law  the  principle  that  if  a  man  bring 
on  a  difficulty  with  the  purpose  of  wreaking 
bis  malice  by  slaying  his  adversary,  or  doing 
bim  some  great  bodily  harm,  and,  actuated 
by  sach  a  felonious  purpose,  he  does  the 
homicidal  act,  then  there  is  no  self-defense  in 
the  case,  and  be  is  guilty  of  murder  in  the 
first  degree,  e.nd  nothing  less." 

These  are  all  the  cases  upon  which  counsel 
rely  in  support  of  their  petition  for  a  rehear- 
ing. A  few  cases  in  support  of  the  opinion 
already  announced  may  be  cited  on  the  par- 
ticular point  under  discussion.  The  case  of 
the  State  v.  Benbam,  23  Iowa,  154,  Is  a  well 
considered  case,  in  which  the  opinion  of  the 
court  was  delivered  by  that  distinguished 
jurist,  Judge  Dillon.  He  said:  "Kor  can 
the  defendant  get  the  benefit  of  the  plea  of 
self-defense  if  be  sought  the  deceased  with  a 
view  to  provoke  a  didiculty,  or  to  bring  on  a 
quarrel.  State  v.  Neeley,  20  Iowa,  108.  The 
law  regards  human  life  as  the  most  sacred  of 
all  interests  committed  to  its  protection ;  and 


there  can  be  no  successful  setting  up  of  self- 
defense  unless  the  necessity  of  taking  life  is 
actual,  present,  urgent, — unless,  in  a  word, 
the  taking  of  his  adversary's  life  is  the  only 
reasonable  resort  of  the  party  to  save  his  own 
life  or  his  person  from  dreadful  harm,  or  se- 
vere calamity,  felonious  in  its  character." 
State  V.  Rogers,  18  Kan.  78,  is  to  the  same 
effect.  State  v.  Johnson,  76  Mo.  121,  be- 
longs to'the  same  class.  It  was  there  held 
that  "the  right  of  self-defense  does  not  imply 
the  right  of  attack,  and  it  will  not  avail  in 
any  case  where  the  difficulty  is  sought  for 
and  induced  by  the  party  himself."  It  must 
not  be  overlooked  that  the  instruction  ex- 
cepted to  did  not  undertake  to  define  the 
grade  of  the  offense,  but  left  that  matter  en- 
tirely in  the  hands  of  the  jury,  where  it  prop- 
erly belonged.  The  rehearing  must  there- 
fore be  denied. 


(43  Ku.  330) 

State  ex  rel.  Attorney  Genekal  v. 

SCATES. 

(Supreme  Court  (ifKantaa.    March  8, 1890.) 

codbtt  cohxissioiteiis — allowance  ov  ilxeoai. 
Clajmb. 

Wbere  a  board  of  county  commlssioDers,  up- 
on the  advice  of  able  and  competent  attorneys  at 
law,  allow  certain  claims,  which  are  not  strictly 
legal  charges  against  the  county,  their  official  ac- 
tion In  so  doing  will  not  render  them  liable  to  the 
charge  of  corruption  or  forfeiture  of  office,  if  the 
allowances  were  honestly  made,  and  the  board 
acted  merely  upon  a  mistake  or  error  of  law  as  to 
the  liability  of  the  county. 

(Sylldbua  by  the  Court.) 

This  is  an  original  proceeding  in  quo  war- 
ranto, brought  February  15,  1888,  By  the 
state  of  Kansas,  upon  the  relation  of  the  at- 
torney general,  against  T.  A.  Scates,  to  re- 
move bim  from  the  office  of  county  commis- 
sioner of  Seward  county.  His  term  of  office 
commenced  in  January,  1887,  and  will  ex- 
pire in  January,  1890.  The  petition  states^ 
as  grounds  for  removal — Vimt  Charge.  That 
Scates  and  Kimball,  being  a  majority  of  the 
county  board,  at  the  April  session,  1887,  "  un- 
lawfully, corruptly,and  with  intent  to  defraud 
the  tax-payers  of  Seward  county,"  allowed  a 
claim  presented  in  the  name  of  T.  N.  Sedg- 
wick, and  purporting  to  be  for  $488,  travel- 
inge  xpenses,  and  91.500  for  attorney's  fees, 
which  claim  was  illegal  and  unjust.  Sedg- 
wick never  filed  said  claim.  A  county  war- 
rant  was  issued  for  $1,988,  the  full  amount 
of  said  claim,  and  paid  out  of  county  funds. 
Sedgwick  received  only  $475,  and  the  balance 
of  $1,513  was  corruptly  converted  by  Scates  to 
his  own  use.  Second  Charge.  That  in  Feb- 
ruary, 1887,  Scates  and  Kimball,  having  dis- 
obeyed an  order  of  the  district  court,  were  fined 
for  contempt,  and  in  default  of  payment  were 
imprisoned  by  order  of  said  court  in  the  jail 
of  Barber  county.  They  applied  to  this  court 
to  be  discharged  upon  habeas  eorpus,  and 
were  remanded.  Afterwards,  "well  know- 
ing that  the  county  of  Seward  was  not  liable 
for  the  payment  of  said  fines  and  costs,  nor 
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for  attorney's  fees  in  making  tlieir  defense 
before  tlie  judge  of  the  district  court,  nor  for 
attorney's  fees  in  tbe  habeas  corpus  proceed- 
ings in  tliis  court,  said  Scates  and  Kimball, 
in  April,  1887,  allowed  and  voted  to  said 
Scates  the  sura  of  8234.41,"  as  and  for  his 
expenses  and  per  diem,  while  under  arrest 
and  in  jail,  and  while  attending  the  supreme 
court  on  the  habeas  corpus  proceedings,  for 
which  sum  a  county  warrant  was  issued  and 
signed  by  said  Scates.  Third  Charge.  That  at 
said  meeting  in  April,  1887,  said  Scates  and 
Kimball  "unlawfully  and  corruptly" allowed 
a  I'laim  in  favor  of  one  J.  L.  Wells,  amounting 
to  $90  for  traveling  expenses  in  the  matter 
of  the  habeas  corpus  proceedings  already  men- 
tioned. Fourth  Charge.  That  at  the  April 
session,  1887,  of  the  county  board,  Scates  and 
Kimball,  as  a  majority  of  said  board,  allowed 
one  H.  C.  Finch  tbe  sum  of  8701.25  for 
services  "as  the  attorney  of  said  Scates  and 
Kimball,"  in  attending  to  their  private  busi- 
ness in  said  contempts  and  habeas  corpus 
proceedings.  Fifth  Charge.  At  said  April 
meeting,  1887,  Scates  and  Kimball,  "in  pur- 
suance of  their  unlawful  and  corrupt  con- 
spiracy," allowed  said  Kimball  the  sum  of 
$254.11,  "as  and  for  his  expenses  and  per 
diem,"  while  in  custody  and  in  jail  respect- 
ing said  contempt  proceedings,  and  while  at- 
tending the  supreme  court  in  said  habeas 
corpus  proceedings.  Sixth  Charge.  At  said 
meeting  in  April,  18S7,  Scates  and  Kimball, 
as  county  commissioners,  unlawfully  and 
corruptly  allowed  and  voted  to  one  J.  W. 
Hixonthe  sum  of  $433.29  as  and  for  the  fines 
and  costs  imposed  on  them  in  the  mandamtis 
proceedings  aforesaid.  Seventh  Qharge.  In 
July,.1887,  Scates  and  Kimball,  as  county 
'Commissioners,  unlawfully  and  corruptly  al- 
lowed to  said  Scates  the  sum  of  $82.39  as 
"traveling  expenses  on  trip  to  Newton,  Em- 
poria, and  Topeka,  to  consult  attorneys  con- 
cerning decision  of  supreme  court  in  habeas 
corpus  proceedings."  This  Exhibit  G  con- 
tains three  items, — one  as  above,  under  date 
of  14th  April,  for$82. 39;  and  one,  underdate 
of  8tli  May,  for  $22.19,  for  "traveling  ex. 
penses  tQ  Newton  to  consult  attorneys  in  in- 
junction case."  Eighth  Charge.  At  the 
July  session  of  the  board  of  commissioners, 
Scates  and  Kimball  unlawfully  and  corruptly 
allowed,  as  a  claim  against  Seward  county,  a 
bill  in  favor  of  Brown  and  Simpson,  amount- 
ing to  $425,  "for  legal  services  rendered  for 
said  Scates  and  Kimball  in  their  private  af- 
fair^  in  the  habeas  corpus  proceedings  afore- 
said in  the  supreme  court"  Ninth  Charge. 
In  July,  1887,  said  Scates  and  Kimball,  as 
-county  commissioners,  corruptly  made  an  al- 
lowance of  $50  to  one  H.  D.  Merritt,  "for 
services  as  deputy  county  attorney,"  said 
"claim  not  being  one  fur  which  Seward  coun- 
ty was  liable."  Tenth  Charge.  In  October, 
1887,  said  Scates  and  Kimball,  as  such  com- 
missioners, unlawfully  and  corruptly  allowed 
$818  to  one  Theodore  Botkln,  an  attorney  at 
?aw,  "there  being  nothing  then  due  to  said 
Botkin  for  anything  whatever."     Eleventh 


Charge.  Scates  and  Kimball  as  ciSmraission- 
ers,  and  Oliver  Leisure  as  county  clerk,  un- 
lawfully and  corruptly  issued,  and  caused 
and  procured  to  be  issued,  a  county  warrant 
m  favor  of  one  G.  S.  Stein  for  the  sum  of 
$5,100,  which  warrant  was  signed  by  said 
Scates  as  chairman,  and  by  said  Leisure  as 
county  clerk.  No  bill,  claim,  oraccount  was 
ever  presented  to  the  county  board  by  said 
Stein,  nor  filed  for  said  claim.  Said  warrant 
was  issued,  dated  July  30, 1887,  and  was  paid 
by  the  treasurer  of  Seward  county  on  23d 
November,  1887,  and  said  warrant  was  is- 
sued for  the  purpose  and  with  the  i.atent  to 
defraud  Seward  county.  Twelfth  Charge. 
At  the  January  session,  1888,  of  tbe  county 
board,  said  Scates  and  Kimball,  constituting 
a  majority  of  said  board,  unlawfully  and  cor- 
ruptly allowed  to  one  H.  D.  Merritt  $190  on 
account  of  matters,  "in  no  wise  legal  claims 
against  Seward  county. "  Thirteenth  Charge. 
At  said  January  session,  1888,  Scates  and 
Kimball,  as  county  commissioners,  "unlaw- 
fully and  corruptly"  allowed  Theo.  Botkin, 
attorney  at  law,  the  further  sum  of  $303  for 
pretended  services;  whereas,  the  supposed 
services  were  not  rendered  for  or  on  behalf  of 
Seward  county.  Fourteenth  Charge.  In 
July,  1887,  Scates  and  Kimball,  as  county 
commissioners,  entered  into  a  conspiracy  with 
one  Adkison,  for  the  issuance  to  Adkison 
bonds  of  Seward  county,  "to  take  up  and 
fund  outstanding  orders  of  said  county; 
whereas,  at  that  time  Seward  county  had 
no  bonded  debt  of  any  kind,  and  said  Scates 
and  Kimball  as  commissioners,  and  said 
Leisure  as  county  clerk,  corruptly  issued  and 
sold  to  Adkison  bonds  of  said  county  in  the 
sum  of  $40,000.  without  any  vote  of  the 
electoi-s,  and  without  any  authority  of  law; 
and  at  that  time  the  total  indebtedness  of  the 
county  was  only  $33,730,  so  that  in  any 
event,  even  if  said  bonds  were  applied  in  pay- 
ment of  actual  indebtedness,  there  was  still 
an  excess  of  $6,270  corruptly  issued,  without 
any  consideration  whatever."  The  defend- 
ant  filed  his  answer  on  April  6,  1888,  admit- 
ting that  he  was  a  member  of  the  board  of 
county  commissioners  of  Seward  county,  as 
allegeil  in  the  petition.  And  for  further  an- 
swer he  denied  generally  and  specifically  all 
the  other  allegations  and  statements  contained 
in  the  petition.  J.  H.  Stuart,  Esq.,  was  ap- 
pointed a  commissioner  to  take  and  report 
the  testimony.  His  report  embraces  308 
pages  of  type-writing.  The  case  was  orally 
argued,  and  submitted  to  the  court  upoa 
briefs,  at  its  May  sitting  for  1889. 

L.  B.  Kellogg,  Atty.  Gen.,  Webb,  Campbell 
<£■  Spencer,  O.  W.  Collins,  and  S.  N.  Woodt 
for  plaintiff.  Joseph  Wisby  and  /.  D.  if9> 
Farland,  for  defendant. 

HoRTON,  C.  J.,  {after  stating  the  facts  as 
above.)  Seward  county  was  organized  In 
1886.  In  the  fall  of  1886,  T.  A.  Scales.  W. 
■\V.  Kimb.ili,  and  E.  A.  Watson  were  elected 
county  commissioners,  and  Oliver  leisure 
county  clerk.    Tbe  term  of  each  began  in 
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January,  1887.  and  it  was  during  the  spring 
and  sumnier  of  1887  tliat  the  matters  com- 
plained of  in  thrse  proceedings  occurred. 
Tlie  object  of  tlie  action  is  to  remove  Scates 
from  oflfice  for  alleged  misconduct,  under  sec- 
tion 219,  c.  25,  Comp.  Laws  1885.  p.  300, 
which  reads:  "If  any  board  of  county  com- 
missioners,  or  any  commissioner,  or  any  other 
county  ofiBcer,  shall  neglect  or  refuse  to  per- 
form any  act  which  it  is  his  duty  to  perform, 
or  shall  corruptly  or  oppressively  perform 
any  such  duty,  he  shall  forfeit  his  oflice,  and 
shall  be  removed  therefrom  by  civil  action  in 
the  manner  provided  in  the  Code  of  Civil 
Procedure."  The  petition  alleges  that  the 
acts  complained  of  were  done  "corruptly,  and 
with  the  intent  to  defraud  the  tax-payers  of 
Seward  county."  This  case  has  been  under 
advisement  for  several  montiis.  All  the  mem- 
bers of  the  court  have  carefully  examined 
and  fully  considered  the  testimony.  The 
differences  among  the  members  of  the  court 
as  to  the  judgment  which  should  be  rendered 
has  been  the  cause  of  the  delay  in  filing  tiiis 
opinion.  In  regard  to  the  claim  presented 
against  Seward  county  in  the  name  of  T.  N. 
Sedgwick,  for  $1,500  as  attorney's  fees,  and 
$488  for  traveling  «xpenses,  the  ibajority  of 
the  court  think  that  the  testimony  does  not 
show  that  the  charge  is  illegal.  The  alleged 
retention  or  conversion  of  $1,513  of  the  claim 
or  county  warrants  issued  to  pay  the  same  by 
Scates  rests  almost  wholly  upon  the  testi- 
mony of  A.  B.  Carr.  The  majority  of  the 
court  do  not  believe  him  worthy  of  credit, 
and  therefore  are  unwilling  to  accept  his  tes- 
timony as  truthful.  If  his  evidence  is  re- 
jected, or  if.  it  is  held  that  it  is  sufficiently  de- 
nied by  the  evidence  of  the  other  witnesses. 
there  is  not  any  testimony  showing,  or  tend- 
ing to  show,  that  Scates  acted  -dislionestly  or 
corruptly  in  allowing  the  Sedgwick  claim,  or 
that  he  in  any  way  realized  any  personal 
benefit  or  advantage  therefrom.  The  writer 
of  this  thinks,  from  the  testimony,  that  there 
was  a  corrupt  agreement  between  Carr, 
Scates,  and  G.  S.  Stein,  which  resulted  in  the 
presentation  of  the  Sedgwick  claim  for  $1,988, 
and  that  only  $475  of  this  went  to  Sedgwick, 
the  balance  being  for  the  benefit  of  Scates, 
Carr,  and  Stein.  Concerning  the  other 
changes  alleged  in  the  petition,  the  majority 
of  the  court  are  of  the  opinion  that,  while 
many  of  the  allowances  made  by  Scates,  as  a 
member  of  the  board  of  county  commission- 
ers of  Seward  county,  were  extravagant,  and 
several  of  them  not  strictly  legal,  yet  that 
the  testimony  does  not  disclose  any  corrupt 
or  intentional  wrong  upon  his  part  in  voting 
to  allow  these  claims,  or  in  issuing  county 
warrants  therefor.  The  majority  of  the  court 
do  not  think  that  the  testimony  shows,  or 
tends  to  show,  that  Scates  obtained  any  per- 
sonal advantage  or  benefit  from  the  allowance 
of  any  of  these  claims.  In  support  of  the 
good  faith  of  Scates,  it  is  also  urged  by  the 
majority  of  the  court  that  all  of  these  claims 
were  allowed  upon  the  advice  of  able  and 
coinpetent  attorneys.  With  these  conclusions, 
v.28p.no.9T-81 


however,  I  do  not  concur.  As  the  majority 
of  the  court  do  not  find  that  any  of  the  acts 
complained  of  were  done  by  Scates  corruptly, 
or  with  the  intent  to  defraud  the  tax-payers 
of  Seward  county,  judgment  will  be  rendered 
in  his  favor,  and  against  the  plaintiff.  It 
seems  unnecessary  to  recite  or  comment  upon 
the  testimony  presented  upon  the  hearing. 
It  is  very  voluminous  and  contradictory.  If 
the  important  parts  were  incorporated  in  the 
opinion,  it  would  cover  many  pages.  The 
defendant  will  recover  his  costs. 

Yalemtinb.  J.  I  do  not  concnr  in  the 
foregoing  opinion  of  the  chief  justice,  al- 
though I  think  I  can  say  I  concur  in  the 
judgment  recommended.  During  the  year 
1887,  T.  A.  Scates,  "W.  W.  Kimball,  and  Ed- 
win A.  Watson  constituted  the  board  of 
county  commissioner^  of  Seward  county,  and 
during  that  time,  and  principally  in  April, 
1887,  they  allowed  a  number  of  claims 
against  the  county  of  Seward,  for  which  the 
defendant  Scates  is  now  prosecuted  in  this  ac- 
tion. Someof  such  claims,  as  I  think,  were  un- 
reasonable, indeed  unconscionable;  and  some 
of  them,  or.  at  least,  portions  of  the  amounts 
allowed,  were  illegal.  In  my  opinion,  the 
Sedgwick  claim  spoken  of  was  unreasonable, 
both  in  the  amount  claimed  and  the  amount 
allowed.  Seward  county  warrants,  or,  in 
other  words,  Seward  county  scrip,  was  at 
that  time  worth  only  about  70  cents  on  the 
dollar,  and  the  county  board  generally  al- 
lowed kn  amount  on  each  claim,  and  issued 
scrip  therefor,  which,  if  sold  at  its  market 
value,  would  bring  the  amount  in  cash  of  the 
original  claim.  In  one  instance,  and  one  of 
the  earliest,  if  not  the  earliest,  where  the 
claim  was  about  $2.8"7,  the  board  allowed 
the  sum  of  $4,106.09,  and  issued  scrip  for 
the  last-named  amount,  the  difference  be- 
tween the  two  amounts  being  over  $1,000; 
and  if  the  members  of  the  board  had  been 
prosecuted  under  section  3  of  the  act  to  re- 
strain the  issuing  of  county  warrants,  and 
found  guilty,  they  would,  and  should,  in  my 
opinion,  all  have  been  removed  from  ofiice. 
Comp.  Laws  1885,  p.  301,  par.'  1699.  Said 
section  3  also  applies  to  county  clerks.  Oli- 
ver Leisure  was  the  county  clerk.  His  case 
has  been  disposed  of.  State  v.  Leisure,  42 
Kan.  — ,  21  Pac.  Bep.  1070.  But  not  one 
of  the  guilty  parlies,  the  county  commission- 
ers or  the  county  clerk,  has  ever  been  prose- 
cuted under  said  section  3.  Scates  is  now 
prosecuted  under  section  180  of  the  act  re- 
lating to  counties  and  county  officers.  Comp. 
Laws  1885.  p.  300,  par.  1694.  That  section 
provides  tliat  a  county  officer  may  be  removed 
from  office  for  a  neglect  or  refusal  to  per- 
form his  official  duties,  or  for  corruptly  or 
oppressively  performing  the  same,  and  does 
not  provide  for  any  removal  from  olTice  for 
any  other  cause.  Now,  there  is  no  pretense 
under  the  facts  of  this  case  that  Scates  so 
neglected  or  refused  to  perform  the  duties  of 
bis  oflice,  or  so  oppressively  performed  them, 
that  he  could  be  removed  from  office  for  any 
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such  reasons,  but  the  only  claim  made  as 
against  liim  is  that  he  so  corruptly  performed 
the  duties  of  his  office  that  be  may  be  re- 
moved therefrom.  It  is  not  claimed  that  he 
can  be  removed  from  his  office  because  he 
united  with  the  other  members  of  the  board, 
or  either  of  them,  in  allowing  unreasonable 
claims  or  illegal  claims,  unless  it  can  also  be 
said  that  in  the  allowance  thereof  he  acted 
corruptly.  In  my  opinion,  as  above  stated, 
every  member  of  the  board  might  have  been 
removed  from  office  by  a  prosecution  under 
section  3  of  the  act  to  restrain  the  issuing  of 
county  warrants,  for  the  reason  that  they  al- 
lowed amounts  on  the  claims  presented  to 
them  greater  than  the  actual  amounts  of  the 
claims  themselves,  and  for  issuing  county 
warrants  or  county  scrip  whicli  included 
these  increased  amounts;  yet  all  the  members 
of  this  court  agree  that  no  one  of  them  could 
be  removed  from  office  under  section  180  of 
the  act  relating  to  counties  and  county  offi- 
cers, for  allowing  such  excess,  unless  he  re- 
ceived some  portion  of  tlie  excess  himself,  or 
unless  he  received  a  bribe  X)f  some  kind  for 
making  such  excessive  allowance.  My  opin- 
ion, however,  is  that  if  ajiy  member  of  the 
board  united  with  the  other  members,  or 
either  of  them,  in  allowing  to  himself  an  ex- 
cessive amount  on  his  own  claim,  and  re- 
ceived the  same,  he  might  be  prosecuted  and 
removed  from  office  under  section  180  of  the 
act  relating  to  counties  and  county  officers, 
as  well  as  under  section  3  of  the  act  to  re- 
strain the  issuing  of  county  warrants.  But 
the  chief  justice  says  that  no  instance  of  an 
excessive  amount  being  allowed  and  received 
by  a  commissioner  is  shown  by  the  evidence 
introduced  in  this  case,  and  I  think  this 
statement  is  correct.  Therefore  the  defend; 
ant,  Scates,  cannot  be  removed  from  office  iii 
this  case,  unless  actual  and  absolute  corrup- 
tion is  shown  against  him,  and  it  seems  vir- 
tually to  be  admitted  that  no  corruption  is 
shown  against  him  unless  it  is  shown  by  the 
testimony  of  A.  B.  Carr.  Kow,.in  my  opin- 
ion, in  the  light  of  all  the  evidence  in  the 
case,  the  testimony  of  Carr  Is  wholly  unwor- 
thy of  credit;  and  in  its  material  statements 
it  is  not  only  against  a  large  preponderance 
of  the  evidence,  but  it  is  also  absolutely  un- 
true. Also  the  county  board  seems  in  all 
cases  in  the  allowance  of  doubtful  rlaims  and 
the  claims  now  complained  of,  and  especially 
in  the  allowance  of  excessive  amounts  on 
such  claims,  to  have  acted  under  the  advice 
of  legal  counsel  and  others,  and  under  the 
advice  of  counsel  for  both  sides  in  the  local 
difficulties  then  existing  in  that  county.  I 
think  the  plaintiff  has  utterly  failed  in  its 
proof  as  to  all  the  allegations  of  its  petition 
charging  fraud  or  corruption  as  against  the 
defendant.  While  be  acted  mistakenly  in 
several  Instances  under  the  bad  advice  of 
counsel  and  others,  yet,  from  the  evidence  in 
the  case,  I  do  not  think  that  it  sufficiently 
appears  that  he  acted  corruptly.  For  the 
reasons  above  stated  I  concur  in  the  judg- 
ment. 


Johnston,  J.  While  I  cannot  assent  to 
all  that  is  said  in  the  foregoing  opinions,  I 
concur  in  the  judgment. 


(4S  Kan.  KIT) 
State  ex  ret.  Attosnet  OEyEKAL  v.  Kimbajj. 
(SwpremR  CowrX  of  Kansas.    March  8,  1890.) 

Original  proceeding  in  qiw  warranto. 

L.  B.  Kellogg,  At^.  Gen.,  Webb,  Campbell  * 
Speiicer,  O.  W.  ColUns,  and  S.  N.  Wnod,  for 
plalntifF.  Joteph  WUby  and  J.  D.  McFarland, 
for  defendant. 

Pbb  Cdhiak.  Upon  the  authority  of  State  v. 
Scates,  ante,  479,  (just  decided,)  judgment  in  this 
case  will  be  rendered  for  the  defendant,  W.  W. 
Eimball,  and  against  the  plaintiff.  The  defend- 
ant will  also  recover  all  bis  costs. 


(«  Kao.  864) 
Brttkdtoe  et  al.  v.  Blair  et  al. 
{Supreme  Court  of  Kaiucu.    March  8, 1890.) 
Repobmatiom  of  Costbaci  —  Sfeottio  Pbrpoiim- 

ANCB. 

1.  To  authorize  a  court  to  rectify  a  contract, 
and  insert  other  and  additional  terms  and  condi- 
tions therein,  the  proof  must  be  full,  strong,  clear, 
and  the  fact  shown  beyond  reasonable  controversy. 

2.  In  order  to  maintain  an  action  for  the  spe- 
cific performance  of  a  contract,  required  by  the 
statute  of  frauds  to  be  in  writing,  it  is  essential 
that  the  whole  contract,  with  all  its  terms  and  con- 
ditions, made  certain  and  definite,  be  in  writing, 
or  that  they  can  be  made  definite  and  certain  by 
reference  to  other  written  instruments,  or  by  ref- 
erence to  extrinsic  and  existingfacts,  which  may 
be  shown  to  the  court  Fry  v.  Flatt,  82  Kan.  63,  S 
Fac.  Rep.  781,  cited  and  followed. 

{SylUibua  by  Simjtton,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Brown  county;  R.  C.  Bassbtt, 
Judge. 

Waggener,  Martin  &  Orr  and  C.  W.  John- 
son, for  plaintiffs  in  error.  James  Falloon, 
for  defendants  in  error. 

Simpson,  C.  The  facts  are  embodied  in 
the  special  findings  made  by  the  trial  court, 
as  follows: 

"(1)  In  the  month  of  J^eptember,  1886.  the 
Chicago,  Kansas  &  Nebraska  Town  Company 
were  the  owners  of  three  lots  in  the  city  of 
Horton,  Brown  county.  Kan.,  descril)ed  as 
follows:  *  Lots  5,  6,  and  7,  in  block  10;'  and 
at  said  time  they  sold  the  said  lots  to  Will- 
iam M.  Wellcome  and  John  O.  Blair,  who 
were  then  and  have  ever  since  been  residents 
of  Hiawatha,  in  said  county.  At  the  time 
of  said  sale  the  said  town  company  did  not 
convey  the  said  lots  by  deed,  but  executed  a 
contract  to  convey  the  same  to  said  purchas- 
ers, in  consideration  of  the  payment  of  the 
sum  of  $4U0. 

"(2)  Some  time  after  the  purchase  of  the 
said  lots  by  the  said  Wellcome  and  Blair,  tbejr 
made  an  assignment  on  the  back  of  said  con- 
tract given  them  by  the  town  company, 
whereby  they  assigned  to  one  F.  D.  Erebs  a 
one-third  interest  therein,  and  the  said  Krebs 
has  ever  since  been  the  owner  of  a  one-third 
interest  in  the  said  contract  for  a  deed. 

"(3)  The  said  town  company  has  never  ex- 
ecuted a  deed  In  pursuance  of  said  contract, 
and  the  legal  title  to  said  lots  before  and 
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since  said  purchase  has  remained  in  said 
company,  and  is  in  the  town  company  at  the 
present  time,  and  upon  said  contract  for  a 
conveyance,  before  a  deed  is  due  from  said 
town  company,  they  are  entitled  to  be  paid  a 

balance  due  on  said  purchase  price  of  $ , 

but  the  town  company  have  been  ready  to  con- 
vey said  lots  by  deed  upon  payment  of  the 
unpaid  purchase  money  ever  since  the  mak- 
ing of  said  contract. 

"(4)  On  the  12th  day  of  May,  1887,  the 
said  F.  D.  Krebs,  who  was  then  engaged  in 
a  bank  at  Horton,  Kan.,  was  the  owner  of  a 
one-third  interest  in  the  contract  for  a  deed, 
and  was  the  duly-authorized  agent  of  John 

B.  Blair  and  W.  M.  Wellcome  for  the  sale 
thereof;  and  on  tbe  morning  of  said  day  Al- 
va C.  Ricksecker,  one  of  the  plaintiffs  and 
one  of  the  copartners  in  a  real-estate  firm  do- 
ing business  asBrundige,  Bear&  Ricksecker, 
at  Horton,  Kan.,  went  into  tbe  bank  of  the 
said -Krebs,  at  Horton,  and  asked  tbe  said 
Krebs  if  he  would  not  sell  the  said  lots.  Said 
Krebs  at  first  declined,  but  flnMlly,  in  said 
conversation,  he  told  said  Ricksecker  that  he 
would  sell  said  lots  for  81,100, — $550  cash, 
and  $550  in  one  year,  secured  by  a  note  bear- 
ing 10  per  cent,  interest  and  a  mortgage  up- 
on said  lots.  The  said  Alva  C.  Ricksecker 
then  asked  the  said  Krebs  if  he  would  let 
him  sell  the  said  lots,  and  hold  said  offer  open 
for  three  or  four  days,  and  Krebs  replied  that 
be  would  give  him  one  week  for  the  sale  of 
said  lota  upon  said  terms. 

"(5)  Said  Ricksecker  then  left  said  bank, 
and  was  gone  fifteen  or  twenty  minutes, 
when  he  returned,  and  said  to  the  said  Kret>s 
that  they  (meaning  the  firm  of  Brundige, 
Bear  &  Ricksecker)  would  take  said  lots  up- 
on tbe  terms  proposed  by  tbe  said  Krebs; 
and  thereupon  they  paid  to  the  said  Krebs, 
by  check  and  currency,  the  sum  of  8100  upon 
said  purchase;  which  said  8100  was  there- 
upon by  the  said  Krebs  deposited  in  said  bank 
to  the  credit  of  W.  M.  Wellcome,  and  which 
still  remains  to  his  credit  upon  the  books  of 
said  bank.  At  the  time  of  signing  the  said 
memorandum  receipt  Krebs  said  that  he 
would  at  once  send  for  tbe  deeds. 

"(6)  At  tbe  time  the  said  Ricksecker 
notifled  the  said  Krebs  that  he  would  take 
said  lots,  he  produced  and  handed  to  the  said 
Krebs,  to  be  signed,  the  written  memoran- 
dum receipt  referred  to  in  plaintiff's  petition, 
which  is  in  words  and  figures  as  follows, 
to-wit:   •H.W.  Brundige.    S.  £.  Bear.    A. 

C.  Ricksecker.  OfiSce  of  Brundige,  Bear  & 
Ricksecker,  Beal-Estato,  Loan,  Insurance 
Agents,  and  Notaries  Public.  8100.  Hor- 
ton, Kansas,  May  12th,  1887.  Received  of 
Brundige,  Bear  &  Ricksecker,  one  hundi-ed 
dollars,  as  part  cash  payment  on  purchase  of 
lots  five,  six,  and  seven,  in  block  number  10, 
situated  in  tbe  city  of  Horton,  Brown  coun- 
ty, Kansas.  Total  purchase  price,  81,100. 
Balance  due,  8450,  on  delivery  of  papers. 
W.  M .  Wei<lcou£.  By  F.  D.  Ksebs,  Agent. 
£Indorsed :]  State  of  Kansas,  Brown  county — 


SB.:  This  instrument  was  filed  for  record  on 
Oct.  1st.  1887,  at  11  o'clock  a.  m.,  and  duly 
recorded  in  Book  31.  on  page  131.  M.  G. 
Ham,  Register.  Fee,  26.  Pd,  [Seal,]' 
The  said  Krebs  thereupon  took  the  said  con- 
tract, and  hastily  read  that  portion  of  tbe 
same  which  acknowleged  the  receipt  of  8100, 
and  signed  it,  without  giving  any  further  at- 
tention, and  returned  it  to  the  said  Rick- 
secker. 

"(7)  The  said  receipt  was  drawn  upon  a 
blank  used  in  the  ofilce  of  the  said  real-estate 
firm  of  Brundige,  Bear  &  Ricksecker,  and 
was  filled  out  by  some  member  of  said  firm 
in  their  office,  and  wlien  tbe  said  Krebs  was 
not  present,  and  the  said  Krebs  had  no  knowl- 
edge that  such  a  memorandum  contract  had 
been  prepared,  or  wms  going  to  be  prepared, 
until  it  was  banded  to  him  for  his  signature 
as  aforesaid. 

"(8)  Shortly  aftor  the  said  memorandum 
receipt  or  contract  was  signed  as  aforesaid, 
the  said  Krebs  notified  the  said  John  D. 
Blair  and  W.  M.  Wellcome  of  the  'sale  of 
said  lots,  and  tbe  terms  of  said  sale,  and  re- 
quested tbem  to  forward  to  him  a  deed  con- 
veying said  lots  to  tbe  said  Brundige,  Bear 
&  Ricksecker;  and  within  a  few  days,  and 
before  tbe  18th  day  of  May,  1887,  the  said 
Krebs  received  back  a  warranty  deed  from 
William  M.  Wellcome  and  John  D.  Blair  and 
their  wives,  conveying  to  the  said  plaintiffs 
the  said  lots  in  controversy,  and  the  said 
deed  was  kept  by  the  said  Krebs  at  the  bank 
until  the  21at  day  of  May,  1887,  when  it  was 
returned  to  Blair  and  Wellcome. 

"(9)  From  the  12th  day  of  May,  1887,  no 
demand  was  made  of  the  snid  Krebs,  or  any 
of  these  defendants,  for  said  deed,  and  no 
communication  was  had  between  the  said 
Krebs  and  any  of  the  plaintiffs,  in  reference 
to  consummating  the  said  sale,  until  on  the 
2l8t  day  of  J  une,  1887,  the  said  Ricksecker 
made  inquiry  of  tbe  said  Krebs  for  tbe  said 
deed,  and  was  informed  by  Krebs  that  he 
had  sent  it  back.  During  all  of  said  time  the 
plaintiffs  were  depositing  money  and  doing 
business  with  the  bank  of  Horton,  and  some 
of  them  were  in  said  bank  nearly  every  day. 

"(10)  On  the  morning  of  June  22,  1887, 
the  plaintiffs  made  a  tender  of  8450  to  the 
said  Krebs,  and  demanded  a  deed  to  the  said 
lots,  and  stated  that  tbey  were  willing  to 
execute  a  note  and  mortgage  for  the  deferred 
payment,  aud  were  then  told  by  the  said 
Krebs  that  he  had  no  deed  for  them;  and 
thereafter,  on  the  same  day,  the  said  plain- 
tiffs made  a  tender  to  the  defendants  John  D. 
Blair  and  W.  M.  Wellcome  of  8450,  but  the 
said  John  D.  Blair  and  W.  M.  Wellcome  r»- 
f  used  to  accept  the  same. 

"(11)  On  June  25, 1887,  the  said  plaintiffs, 
at  Hiawatha,  Kan.,  tendered  the  defendant 
W.  M.  Wellcome  8450  in  gold,  and  told  him 
they  were  ready  to  execute  a  note  and  mort- 
gage at  any  time  for  the  deferred  payment, 
and  demanded  the  deeds  to  said  lots;  but  the 
said  W.  M.  Wellcome  refused  to  accept  sa.M 
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money,  and  said  note  and  mortgage,  and  to 
make  aaid  deed. 

"(12)  On  the  27th  day  of  June,  1887. 
about  two  hours  before  the  bringing  of  this 
suit,  C.  W.  Johnson,  the  attorney  of  the 
plaintiffs,  made  a  tender  to  W.  M.  Wellcome 
of  a  note  for  $550,  due  in  one  year,  and  a 
mortgage  to  secure  the  same  upon  the  lots  in 
controversy,  the  said  note  and  mortgage  be- 
ing executed  by  tlie  plaintiffs  herein,  but 
the  said  defendants  have  refused,  and  still 
refuse,  to  execute  any  deed  to  the  plaintiffs 
for  said  lots. 

"(18)  At  the  time  this  suit  was  brought 
the  plaintiffs  deposited  in  court  the  note  and 
mortgage  as  described  in  the  last  finding, 
and  the  same  have  remained  on  lile  in  the 
custody  of  the  clerk  of  this  court  since  the 
bringing  of  said  suit;  and,  on  the  same  day 
this  cause  was  called  for  trial,  the  plaintiffs 
tendered  in  open  court  to  the  defendants 
$450,  and  deposited  the  said  sum  with  the 
clerk  of  this  court. 

"(14)  At  the  time  of  the  conversation  be- 
tween said  Krebs  and  Ricksecker,  on  May 
12, 1887,  the  said  Ricksecker  did  not  know 
who  were  tiie  owners  of  said  lots  until  the 
said  receipt  was  signed,  when  he  ascertained 
that  William  M.  Wellcome  was  to  moke  the 
deed,  and  at  no  time  during  any  of  the  ne- 
gotiations between  the  parties  was  any  men- 
tion made  of  the  interest  of  said  F.  D.  Krebs 
in  the  contract  from  the  town  company,  and 
in  the  said  transactions  it  was  never  agreed 
or  understood  that  Krebs  should  join  in  the 
execution  of  a  deed  to  the  plaintiffs,  nor  was 
John  D.  Rlair  mentioned  in  the  oral  agree- 
ment on  May  12th,  nor  until  a  deed  was  de- 
manded and  refused.  No  agreement  was 
made  between  any  of  the  parties  hereto,  as 
to  when  or  how  the  title  from  the  Hortuu 
Town  Company  should  be  obtained. 

'.'(15)  The  wives  of  the  defendants  never 
had  any  part  in  the  contract  between  plain- 
tiffs and  defendants  relating  to  the  sale  of 
the  lots,  and  they  have  never  had  anything 
to  do  in  said  transactions,  except  aa  referred 
to  in  the  eighth  finding. 

"(16)  On  the  12th  day  of  May,  1887,  the 
said  lots  were  vacant  and  unimproved,  and 
have  so  remained  ever  since.  The  plaintiffs 
did  not  act  towards  taking  possession  there- 
of, except  that  shortly  after  the  commence- 
ment of  this  suit  they  put  up  *  For  Sale '  no- 
tices thereon.  Tlie  defendants  paid  the 
taxes  on  the  lots  for  1887. 

"(17)  On  the  12th  day  of  April.  1887. 
real  estate  was,  and  for  some  months  prior 
thereto  bad  been,  rapidly  advancing  iu  value 
in  the  city  of  Horton,  and  continued  to  ad- 
vance in  value  until  the  present  time;  but 
the  market  value  of  the  said  lots  on  the  2l8t 
day  of  June,  and  since,  is  not  shown  by  the 
evidence. 

"(18)  Shortly  after  the  demand  was  made 
of  the  defendants  for  a  deed,  F.  D.  Krebs  re- 
quested one  of  the  plaintiffs  to  call  at  the 
bank,  and  get  the  $100  paid  on  the  lots,  but 


said  plaintiffs  have  never  received  back  the 
money. 

"  Conduaiona  of  Law.  Time  being  of  the 
essence  of  tUe  contract,  and  the  plaintiffs 
having  failed  to  perform  their  part  of  the 
agreement  within  the  lime  limittHl  for  the 
sale  of  said  real  estate,  they  ought  not  to  have 
a  reformation  of  the  contract,  nor  specific 
performance,  and  the  defendants  should  re- 
cover their  costs  herein." 

The  plaintiffs  below  bring  the  case  here 
for  review. 

The  theory  upon  which  this  action  was 
probably  instituted  was  that  as  the  contract 
of  the  12th  day  of  May,  made  between  Rick- 
secker and  Krebs,  could  not  be  enforced  un- 
der the  statute  of  frauds,  the  receipt  for 
8100  oould  be  so  reformed  as  to  embrace  all 
the  terms  and  conditions  of  the  sale,  and  then 
speciflc  performance  would  be  decreed.  The 
plaintiffs  in  error,  who  commenced  this  ac- 
tion below,  have  never  asked  that  the  verbal 
contract  be  enforced;  the  prayer  of  their  pe- 
tition is  that  the  memorandum  receipt  be 
reformed  and  then  enforced.  In  the  nature 
of  things,  the  first  question  is,  ought  the  con- 
tract to  be  reformed?  The  trial  court  refused 
to  deci'ee  a  reformation,  or.  speaking  with 
grreater  legal  precision,  a  rectification.  This 
is  equivalent  to  a  finding  of  fact  against  the 
plaintiffs  in  error  on  that  question,  and  in 
this  particular  case,  in  view  of  the  conflict  in 
the  evidence,  and  all  the  other  considerations 
so  often  enumerated,  will  not  be  disturbed. 
Special  findings  of  fact  numbered  6  and  7 
state  the  circumstances  under  which  the  re- 
ceipt was  signed,  and  seem  to  us  to  authorize 
the  conclusion  of  the  trial  court  not  to  reform 
the  contract  in  accordance  with  the  claim  of 
the  plaintiffs  in  error. 

It  has  been  laid  down  by  the  text-writers, 
by  Story  in  his  Equity  Jurisprudence,  and  by 
courts  of  last  resort,  that,  before  a  court  can 
decree  a  rectification,  the  evidence  must  be 
"strong  and  plain."  Whart.  Cont.  g  208. 
"That  the  error  should  be  proved  beyond  rea- 
sonable doubt."  Story,  Eq.  Jur.  (12tli  Ed.) 
g  157,  citing  Tucker  v.  Madden,  44  Me.  206; 
Shattuck  V.  Gay,  45  Vt.  87;  Hudson  Iron 
Co.  V.  Stockbridge  Iron  Co.,  107  Mass.  290; 
Edmonds*  Appeal,  59  Pa.  St.  220;  Cuale  v. 
Merryman,  35  Md.  382;  Hilemnn  v.  Wright, 
9  Ind.  126;  Miner  v.  Hess,  47  111.  170.  The 
proof  must  be  "full,  clear,  and  decisive." 
Bish.  Cont.  g  708,  citing,  in  addition  to  those 
cited  by  Story,  Insurance  Co.  v.  Davis,  131 
Mass.  316;  Wry  v.  Cutler.  12  Heisk.  28; 
Alexander  v.  Caldwell,  65  Ala.  517;  Camp- 
bell V.  Ilatchett,  Id.  548;  Vreeland  v.  Bram- 
hall,  28  N.  J.  Eq.  85;  Flaacke  v.  Jersey  City, 
Id.  110;  Cummins  v.  Bulgin,  87  N.  J.Eq. 
476.  It  is  also  said  by  Bishop  that  "mere  pre- 
ponderance of  evidence  is  not  enough.  The 
mistake  must  appear  beyond  reasonable  con- 
troversy." Bish.  Cont.  g  708,  supra.  Cit- 
ing Potter  V.  Potter,  27  Ohio  St.  84;  HInton 
V.  Insurance  Co.,  63  Ala.  488.     - 

The  trial  court  might  have  very  properly 
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stopped  with  a  refusal  to  reform  the  contract, 
but  it  gave,  as  an  additionnl  reason  tor  its 
decree  against  specific  pei-formance,  that  time 
was  of  the  essence  of  the  original  contract,  and 
performance  was  not  had  or  tender  made 
within  the  week.  This  conclusion  we  do  not 
assent  to,  bnt,  iu  addition  to  what  has  al- 
ready been  said  about  the  failure  of  proof  to 
compel  rectification,  we  are  confronted  with 
the  requirements  of  the  statute  of  frauds  in 
contracts  of  this  character.  The  effect  of  the 
special  findings  of  the  trial  court  is  that 
Krebs,  at  the  time  of  the  execution  of  the  re- 
ceipt, intended  to  sign  only  an  acknowledg- 
ment of  the  payment  for  $100.  But  put  it 
in  the  strongest  view  that  can  be  taken  in 
favor  of  the  plainlifFs  in  error,  and  then  we 
hayeacontract  for  the  sale  of  the  lots,  signed 
by  the  party  that  is  to  'te  charged,  that  does 
not  contain  all  the  terms  and  conditions  of  a 
sale,  but  shows  alBrmatively  on  its  faoe  that 
there  are  other  terms  and  conditions  that 
must  of  necessity  exist  to  make  the  contract 
complete.  In  the  case  of-  Fry  v.  Tlatt,  32 
Kan.  62.  3  Pac.  Bep.  781,  Yalkntine,  J., 
says :  "In  order  to  maintain  an  action  for  the 
specific  enforcement  of  a  contract,  where  the 
contract  ia  required  to  be  in  writing  by  vir- 
tue of  the  provisions  of  the  statute  of  frauds, 
it  is  required  that  the  whole  of  the  contract, 
with  all  its  essentials,  be  in  writing,  and  that 
its  terms  be  detinite  and  certain,  or  that  tliey 
can  be  made  definite  and  certain  by  reference 
to  other  instruments  in  writing,  or  by  refer- 
ence to  extrinsic  and  existing  facts  which 
may  be  shown  to  the  cou  rt. "  It  seems  thei-e- 
fore  that,  if  we  accept  the  receipt  as  embody- 
ing a  part  of  the  terras  and  conditions  of  siile, 
it  is  so  indefinite  and  uncertain,  as  to  when 
and  how  the  balance  of  the  purchase  money 
is  to  be  paid,  that  specific  performance  could 
not  be  decreed.  We  recommend  that  the 
judgment  be  affirmed. 

Feb  Cubiah.    It  Is  so  ordered ;  all  the  jus- 
tices concarring. 


(4$  Kan.  294) 

First  Nat.  Bakk  b.'Citt  of  Ottawa  et  al. 
(Suvreme  Court  of  Kan»a».  March  8, 1890.) 

BXKXS  — COLLATSBAI.   SBODBrTT  —  OA.S^tSHMENT— 
ClTtBS. 

1.  A  banking  oorporation  organized  under  the 
laws  of  the  United  States  can  take  an  assignment 
of  the  money  dne  and  to  become  due  from  a  city  of 
the  second  clara,  on  a  contract  for  paying  a  street, 
from  the  contractors,  to  secure  an  existing,  boTia 
fide  indebtedness  by  the  contractor  to  the  bank. 

2.  Considerations  of  public  policy  will  not  al- 
low a  city  of  the  second  class  to  be  liable  under  a 

Srocess  of  (nmishment.    Swltzer  v.  City  of  Wel- 
ngton,  40  Ean.  S60, 19  Pao.  Rep.  630,  cited  and  fol- 
lowed: 
(SylldbuB  by  Simpson,  C.) 

Commissionei's'  decision.  Error  from  dis- 
trict court,  Franklin  county;  A.  W.  Ben- 
son, Judgfe. 

H.  P.  Welnh,  for  plaintiff  in  error.  Wm. 
E.  Clark.  U.  A.  Richards,  W.  Liltlefleld, 
and  Meehem  <&  Smart,  for  defendants  in 
error. 


Simpson,  C.  On  the  trial  of  this  cause  in 
the  district  court  of  FrHnklin  county,  the 
parties  made  an  agreed  statement  of  facts, 
and  the  court  made  this  statement,  in  the 
form  of  special  findings  of  fact,  as  follows: 

"(1)  The  plaintiff  is  a  banking  corpora- 
tion duly  organized  under  the  laws  of  the 
United  States  commonly  called  the  ■  National 
Currency  Act,'  and,  as  such  bank,  is  doing 
business  at  Ottawa,  in  this  state.  (2)  C.  C. 
Alinton  is,  and  for  the  last  past  year  or  more 
has  been,  a  stockholder  in  said  bank,  and 
the  cashier  thereof;  he  is  also,  and  for  the  six 
months  last  past  has  been,  a  councilman  of 
said  defendant  city  (3)  The  city  of  Otta- 
wa is,  and  for  many  years  has  been,  a  city  of 
the  second  class,  in  this  state.  (4)  On  the 
19th  day  of  May,  1887,  the  city  of  Ottawa 
duly  entered  into  a  contract  in  writing  with 
the  firm  of  Hanway  Bros.,  whereby  the  lat- 
ter agreed  to  macadamize  a  certain  street  in 
the  city  for  a  certain  sum  per  yard.  This 
contract  was  duly  performed  by  Uanway 
Bros.,  and  accepted  by  the  city,  so  that  on 
the  18th  day  of  October,  1887,  the  city  owed 
to  Hanway  Bros,  on  said  contract  the  sum  of 
91,461.24,  which  has  not  been  paid.  (5) 
On  the  8th  day  of  July.  1887,  said  Hanway 
Bros,  owed  the  plaintiff  the  sum  of  93,0(X) 
for  moneys  before  that  time  loaned  to  them 
by  the  bank;  and  thereupon,  to  secure  said 
debt,  Hanway  Bros.,  at  the  request  of  the 
bank,  duly  executed  the  written  assfgn- 
.ment,  a  copy  of  which  is  attached  to  the  pe- 
tition. They  were  then  engaged  in  the  work 
under  said  contract,  and  thereafter  contin- 
ued in  the  full  and  sole  management  and  con- 
trol thereof,  the  same  as  though  the  assign- 
ment had  not  been  made,  to  its  completion, 
October  18,  1887.  (6)  During  the  summer 
of  1887,the  firm  of  Thomas  Bros.,  intervener 
herein,  purehased  time-checks,  from  time  to 
time,  issued  by  said  Hanway  Bros,  to  the 
men  employed  by  them  upon  said  macadam 
work,  and  said  Hanway  Bros,  paid  said 
Thomas  Bros,  on  said  time-checks,  at  each 
stated  period  of  the  month,  as  they  (Hanway 
Bros.)  received  their  pay  from  the  city  on 
their  contract,  until  October  5,  1887,  when 
Thut^as  Bros,  held  said  checks  so  purchased 
by  them  to  the  amount  of  S462,  when  Han- 
way Bros,  gave  their  promissory  note  there- 
for to  Thomas  Bros.,  due  November  6,  1887, 
and  on  thn  back  of  said  note  made  and  as- 
signed, at  the  time  of  its  execution,  the  fol- 
lowing agreement,  viz.:  'We  do  hereby 
agree  to  pay  the  within  note  out  of  the  mon- 
ey due  us  from  the  city  of  Ottawa  for  mac- 
adam.' (7)  On  the  18th  day  of  October, 
1887,  at  9  o'clock  A.  M.,  Thomas  Bros,  filed 
a  notice  in  writing  with  the  city  clerk  of 
their  claim  on  said  fund,  as  set  forth  in  the 
answer  of  the  city  herein,  and  at  10  o'clock 
A.  M.  of  the  same  day  the  plaintiff  filed  with 
said  city  clerk  a  copy  of  their  said  assign- 
ment. (8)  On  the  17th  day  of  October, 
1887,  Itobert  Atkinson,  intervenor,  com- 
menced an  action  before  a  justice  of  the 
peace  of  this  county,  against  Hanway  Bros., 


Digitized  by 


Google 


486 


PACIFIC  EEPOBTEB,  Vol.  23. 


(Ean. 


to  recover  the  amount  of  a  promissory  note 
held  by  him,  and  mHde  by  them,  and  in  said 
action  caused  a  garnishee  summons  to  issue 
against  the  city  of  Ottawa,  as  a  debtor  of 
Hanway  Bros.  This  summons  was  served 
on  the  same  day,  and  thereupon  the  mayor, 
on  the  25th  day  of  October,  duly  made  an- 
swer thereto  in  writing,  under  oath,  a  copy 
whereof  is  attached  to  the  answer  or  inter- 
plea  of  W.  L.  Service  herein.  (9)  In  the 
carrying  out  of  their  said  contract  with  the 
city,  HanwHy  Bros,  employed  a  large  num- 
ber of  laborers  in  the  placing  of  said  stone 
upon  the  street,  and  preparing  the  said  mate- 
rial, to  whom,  on  the  completion  of  said  work, 
they  owed  for  such  labor  amounts  ranging 
from  $4  to  $295,  aggregating  81,309. 15.  On 
October  18,  1887,  said  laborers  severally 
commenced  actions  before  a  justice  of  tlie 
peace  of  this  county  to  recover  the  amounts 
so  due  them,  and  therein  garnishee  summons 
were  duly  issued  against  the  city,  and  due 
answers  made  thereto  by  the  mayor.  A  copy 
of  his  said  answer  is  attached  to  the  intor- 
plea  of  W.  L.  Service  herein,  the  answer  be- 
ing the  same  in  each  case.  The  action  of 
said  Atlcinson  was  prosecuted  to  judgment 
before  said  justice,  resulting  in  a  recovery 

of  8300  debt  and  $ costs.      The  said 

laborers  also  recovered  judgments  for  the 
amount  so  due  them,  with  costs.  None  of 
said  judgments  have  been  paid.  On  Octo- 
ber 19,  1887,  said  Hanway  Bros,  duly  made 
a  voluntary  assignment  for  the  beneflt  of 
their  creditors,  under  the  provisions  of  the 
laws  of  this  state  upon  that  subject,  and  are 
insolvent;  and  the  assignees  of  said  Hanway 
Bros,  answeied  in  this  action,  claiming  the 
whole  of  said  fund.  The  plaintiff,  by  its 
action,  seelcs  to  recover  said  fund  of  81.461.- 
24,  under  its  assignment.  The  city  admits 
the  amount  to  be  due  under  the  contract 
with  Hanway  Bros.,  but  sets  up  the  various 
assignments  and  garnishee  proceedings 
against  it;  prays  that  all  claimants  to  the 
fund  may  interplead,  and  their  rights  be  de- 
tormined.  Such  interpleader  having  been 
made,  the  sole  question  before  the  court  is  up- 
on the  distribution  of  the  said  fund  of  81.461.- 
24.  That  at  the  time  of  service  of  garnishee 
summons,  and  prior  thereto,  neit>;er  Kol>ert 
Atkinson,  W.  L.  Service,  or  any  other  of 
said  creditors,  had  any  knowledge  of  the  said 
assignment  'oy  Hanway  Bros,  to  Thomas 
Bros.,  and  to  said  plaintiff." 

Concluston»  of  Law.  The  trial  court  then 
found,  as  a  matter  of  law:  "(1)  To  pay  the 
costs  of  this  action ;  (2)  to  pay  the  claim  of 
the  intervener,  Robert  Atkinson ;  (3)  to  pay 
the  several  laborers'  claims  set  forth  and 
stated  in  the  ninth  finding  of  fact."  Judg- 
ment was  rendered  in  accordance  with  these 
legal  conclusions. 

The  tmnk  brings  the  case  here,  and  claims 
that  the  trial  court  erred  in  its  conclusions 
of  law. 

1.  The  fifth  finding  of  fact  stales  that  the 
assignment  by  Hanway  Bros,  to  the  bank 
was  made  to  secure  the  bank  for  the  loan  of  a 


large  sum  of  money  made  by  the  bank  to  them 
before  that  time,  and  that  Hanway  Bios,  con- 
tinued in  the  full  and  sole  management  and 
control  of  the  work  until  its  completion,  ttie 
same  as  though  the  assignment  had  not  been 
made.  In  view  of  this  finding,  that  is  amply 
supported  by  the  action  of  both  the  bank  and 
Hanway  Bros.,  that  the  assignment  was  in 
fact  intended  only  to  embrace  the  money  due, 
or  to  become  due,  on  the  contract,  it  is  nut 
necessary  to  pass  upon  the  questions  as  to 
whether  the  assignment  is  void  either  from 
want  of  power  in  the  bank  to  take  it,  or  by 
reason  of  a  stockholder  and  cashier  of  the 
bank  being  a  member  of  the  city  council. 
For  the  purposes  of  this  opinion  only,  it  may 
be  safely  assumed  that,  if  the  bank  took  an 
iissignment  of  the  entire  contract,  and  under- 
took to  complete  the  work,  such  assignment 
would  be  void  for  both  the  reasons  urged; 
and  yet  we  see  no  legal  objection  why  Han- 
way Bros,  would,  not  assign  the  money  due. 
and  to  become  due,  from  the  city  on  the  con- 
tract to  pay  the  bank  a.  bona  fide  existing  in- 
debtedness, and  it  is  perfectly  evidenced  that 
this  was  all  that  was  intended  by  the  written 
instrument  executed  by  Hanway  Bros,  to  the 
bank. 

2.  It  has  been  recently  decided  by  this  court 
in  the  case  of  Switzer  v.  City  of  Wellington, 
40  Kan.  250,  19  Pac.  Rep.  620,  that  "a  city 
of  the  second  class  csinnot  be  required  to  an- 
swer as  garnishee,  and  is  not  liable  under  sec- 
tion 54a,  c.  81,  C«rap.  Laws  1879. "  Swit- 
zer sued  Cronin,  and  recovered  a  judgment 
against  him  before  a  justice  of  the  peace. 
He  had  a  garnishee  process  served  upon  the 
mayor  of  the  city  of  Wellington.  The  mayor 
answered  under  oath  that  the  city  was  in- 
debted to  Cronin  in  the  sum  of  845.88.  The 
city  failing  to  pay  this  amount.  Switzer 
brougiit  his  action  to  recover  it;  and  this 
court,  basing  its  decision  on  con^derations 
of  public  policy,  says  he  cannot  recover 
against  the  city.  In  this  case  tlie  city  an- 
swers under  oatli  the  various  garnishee  pro- 
ceedings, admitting  the  indebtedness  to  Han- 
way Bros.,  but.  when  this  action  is  instituted 
by  the  bank,  files  its  answer  setting  up  these 
various  assignments  and  garnishments,  ad- 
mits its  indebtedness,  and  prays  that  all  the 
cl»imants  of  the  fund  be  brought  into  court, 
and  their  respective  rights  to  the  fund  be  de- 
termined. The  attitude  of  these  parties  to 
the  city  is  the  same  as  in  the  Switzer  Case. 
Each  claimant  to  the  fund  has  the  right  to 
contest  the  liens  of  ail  others, — not  only  their 
priority,  but  their  legality.  It  cannot  be  per- 
mitted that  a  city  of  the  second  class  shall 
waive  considerations  of  public  policy  by  an- 
swering garnishee  process  in  favor  of  one 
party,  and  insist  on  the  observance  of  these 
considerations  by  refusing  to  answer  the  at- 
tempted garnishment  of  another  party.  The 
creditoi-8  take  notliing  by  their  various  gar- 
nishee proceedings,  and  the  first  and  third 
legal  conclusions  of  the  trial  court  are  errone- 
ous. The  Thomas  Bros,  are  not  here  asking 
a  review  of  their  branch  of  the  case.    It  is 
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recommended  tlint  tbe  judgment  of  the  dis- 
trict court  of  Franklin  county  be  reversed, 
and  that  a  judgment  b«  rendered  in  that 
court,  in  favor  of  tlie  plaintiff  in  error  against 
the  city,  for  the  amount  of  th«  fund  remain- 
ing after  the  costs  are  first  paid. 

Per  Cubiau.    It  is  so  ordered;  all  the  jus- 
tices concurring. 


(43  Kan.  338) 

Labimeb  et  al,  e.  Knoyi.e. 

(Sitpreme  Court  of  Kansas.    March  8, 1890.) 

DiYOROE — Service  by  Pdelication— Jcdoment — 
Avoid  A.NCB. 

1.  It  is  not  necessary  In  any  case  that  the  clerk 
of  the  district  court  should  issue  a  summons, 
where  service  of  summons  is  made  by  publication. 

2.  In  a  divorce  case,  where  an  afadavlt  is  filed 
stating  that  Vb»  residence  of  the  defendant  is  un- 
known to  the  platntifl,  and  cannot  be  ascertained 
by  any  means  within  the  control  of  the  plaintifF, 
and  such  affidavit  is  filed  in  lieu  of  sending  a  copy 
of  the  petition  and  a  copy  of  the  publication  notice 
to  the  defendant,  it  is  not  necessary  that  the  affi- 
davit should  be  filed  within  three  days  next  after 
the  date  of  the  first  publication. 

8.  And  after  juagment  in  such  a  case,  where 
it  appears  in  another  action,  and  in  another  court, 
that  snch  affidavit  was  sworn  to  in  the  county 
where  the  divorce  proceedings  were  pending,  be- 
fore "8.  Fee,  J.  P.,"  it  will  be  presumed  that  "8. 
Fee,  J.  P., "  was  a  man  by  the  name  of  8.  Fee,  who 
was  a  justice  of  the  peacis  of  such  county. 

4.  And  in  such  a  case,  where  service  of  sum- 
mons is  made  by  publication  in  a  newspaper,  and 
after  judgment  it  appears  in  another  action,  and  in 
another  court,  that  the  petition  in  the  divorce  case, 
and  the  affidavit  for  service  by  publication,  and 
the  affidavit  filed  in  lieu  of  sending  a  oopy  of  the 
petition  and  publication  notice  to  the  defendant, 
were  and  are  all  untrue  and  false,  such  facts  will 
not  render  the  jadgment  rendered  in  the  divorce 
case  absolutely  void. 

5.  More  than  two  years  after  the  time  when 
judgment  in  the  divorce  case  was  rendered,  the 
defendant  in  the  divorce  case,  in  another  action 
and  in  another  court,  in  order  to  defeat  and  avoid 
such  judgment,  filed  a  pleading^  setting  forth  and 
alleging  the  falsity  of  the  petition,  and  of  the  affi- 
davit for  service  by  publication,  and  of  the  affidavit 
filed  in  lieu  of  sending  a  copy  of  the  petition  and 
pablication  notice  to  the  defendant,  and  the  fraud 
of  the  plaintiff  in  procuring  the  decree  of  divorce, 
but  did  not  set  forth  or  allege  in  the  pleading  that 
the  defendant  did  not  have  actual  notice  of  the 
pendency  of  the  divorce  proceedings  within  time 
to  appear  in  court,  and  make  defense  thereto,  nor 
that  snch  defendant  did  not  have  knowledge  of 
the  fraud  perpetrated  by  the  plaintiff  in  procuring 
the  divorce  until  within  less  than  two  years  next 
preceding  the  filing  of  such  pleading.  Held,  that 
the  pleading  does  not  state  facts  sufficient  to  au- 
thorize the  defendant  to  defeat  or  avoid  the  divorce 
judcment. 

{Syllabug  by  the  Cottrt.) 

Error  from  district  court,  Shawnee  county; 
John  Guthkie,  Judge. 

Action  by  Sarah  Ann  Knoyle  against  J. 
B.  Larimer;  the  First  Presbyterian  Church 
of  East  Green  Township,  Erie  county,  Pa.; 
the  First  Presbyterian  Church  of  the  city  of 
Topeka,  Shawnee  county,  Kan.;  the  First 
Presbyterian  Church  of  the  city  of  Wamego, 
Pottawatomiecounty,Kan.;  the  Young  Men's 
Christian  Association  of  the  city  of  Topeka, 
Shawnee  county,  Kan.;  and  the  Board  of 
Home  itiission  of  the  Presbyterian  Cliurch  of 
the  United  States  of  America. 


John  W.  Day  and  J.  B.  Larimer,  for  plain- 
tiffs in  error.  O.  N.  Elliott  and  John  T. 
Bradley,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action 
brought  in  the  district  court  of  Shawnee 
county,  by  Sarah  Ann  Knoyle  against  J.  B. 
Larimer  and  others,  to  set  aside  a  certain  will 
of  Jeremiah  Knoyle,  deceased,  and  to  have 
the  estate  purporting  to  be  disposed  of  by  the 
wUl  declared  to  belong  to  the  plaintiff,  who, 
she  alleges,  is  the  widow  and  sole  surviving 
heir  of  the  deceased;  but  the  question  finally 
decided  by  the  court  below,  and  the  one 
brought  to  this  court,  is  whether  a  certain 
decree  of  divorce,  purporting  to  divorce  the 
aforesaid  Jeremiah  Knoyle  from  the  afore- 
said Sarah  Ann  Knoyle,  is  void  or  not  for 
wantof  jurisdiction  in  ttie court  rendering  it, 
or  for  fraud  on  the  part  of  Knoyle  in  procur- 
ing it,  A  full  set  of  pleadings  was  filed  in 
the  case, — a  petition,  an  answer,  a  reply,  and 
a  demurrer  by  the  defendants  to  the  second 
paragraph  of  the  reply.  The  demurrer  was 
overruled  by  the  court  below,  and  the  de- 
fendants, as  plaintiffs  in  error,  bring  the  case 
to  this  court  for  the  purpose  of  having  such 
ruling  reviewed  and  reversed. 

The  facts  of  the  case,  admitted  by  the 
pleadings,  appear  to  be  substantially  as  fol- 
lows: 

On  October  16,  1860,  the  aforesaid  Jere- 
miah Knoyle  and  Sarah  Ann  Knoyle  were 
married.  She  at  the  time  had  about  $2,000 
in  money  and  personal  property,  whicti  he 
obtained  from  her  and  used.  They  lived  to- 
getlier  as  husband  and  wife  up  to  about 
February  24,  1884,  and  during  the  time  by 
their  joint  efforts  they  accumulated  a  large 
amount  of  property.  From  about  the  year 
1869  until  his  death,  which  took  place  on  May 
1, 1887,  they  resided  in  Kansas,  and  she  has  re- 
sided here  since,  except  as  hereafter  stated. 
Prior  to  February  24.  1884,  he  sent  her  out 
of  the  state  of  Kansas  to  visit  friends  in  other 
states,  where  she  remained  until  after  his 
death,  which  took  place,  as  l)efore  stated,  on 
May  1,1887.  On  September  1. 1884.  he  paid 
to  her  $1,700,  and  took  a  receipt  therefor, 
which  shows  on  its  face  that  the  amount  was 
paid  in  discharge  of  All  claims  by  her  against 
him  and  his  estate;  but  she  alleges  in  her  re- 
ply that  the  receipt  was  procured  from  her 
fraudulently,  she  believing  at  the  time,  that 
it  was  intended  to  be  nothing  more  than 
merely  a  receipt  for  $1,700.  On  February 
24,  1885,  Knoyle,  by  his  counsel,  drew  up  a' 
petition  for  a  divorce  from  his  wife  upon  the 
ground  of  willful  a^sence  from  him  and 
abandonment  of  him  for  a  period  of  more 
than  one  year.  On  the  same  day  he  verified 
his  petition  by  stating  upon  oath  that  the  al- 
legations therein  contained  were  true.  Also 
on  tlie  same  day,  February  24,  1885,  he  made 
another  affidavit,  which  was  for  service  of 
summons  by  publication,  in  which  he  stated, 
among  other  things,  that  Sarah  Ann  Knoyle, 
the  defendant  in  that  action,  was  a  non-resi- 
dent of  the  state  of  Kansas,  and  that  service 
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of  aummons  could  not  be  made  upon  her  with- 
in the  state.  On  February  26,  1885,  he  filed 
all  these  papers  in  the  district  court  of  Potta- 
watumie  county,  in  which  county  he  resided; 
and  on  the  next  day,  February  27,  1885,  he 
commenced  to  procure  service  of  summons  by 
publication,  by  having  a  proper  notice  of  the 
action  published  in  a  newspaper  of  the  city  of 
Wamego,  in  said  county;  the  first  publication 
being  on  that  day.  Tliis  publication  was 
continued  in  each  issue  of  the  newspaper  for 
four  consecutive  weeks.  The  answer  day 
was  to  be  on  or  before  April  11,  1885.  On 
February  28,  1885,  Knoyle  made  another 
affidavit,  in  whicli  he  sttited  that  the  resi- 
dence of  Sarah  Ann  Knoyle.  tlie  defendant  in 
that  action,  was  unknown  to  him,  and  that  he 
could  not  ascertain  the  same  by  any  means 
within  his  control.  This  affidavit  was  filed 
in  the  district  court  of  Pottawatomie  county 
on  March  3,  1885.  On  June  13,  1885,  the 
aforesaid  decree  of  divorce  was  granted  to 
Knoyle;  Sarah  Ann  Knoyle  never  having 
made  any  appearance  in  the  case.  On  July 
24.  1886,  Knoyle  executed  a  will,  giving  all 
bis  property,  real  and  personal,  to  others  timn 
Sarah  Ann  Knoyle,  and  appointing  J.  B.  Lar- 
imer as  his  executor.  On  May  1,  1887, 
Knoyle  died,  leaving  no  children  or  off- 
spring, nor  any  wife,  unless  Sarah  Ann 
Knoyle  was  still  his  wife.  Afterwards  the 
aforesaid  will  was  duly  probated,  and  J.  B. 
Larimer,  who  is  (he  executor  under  it  and 
one  of  the  defendants  in  this  action,  is  now  in 
the  possession  of  all  the  estate  of  tlie  deceased 
testator.  This  action,  which  was  brought  to 
set  aside  said  will,  etc.,  was  commenced  on 
June  2.  1887.  On  July  14,  1887.  Larimer 
answered,  setting  up.  among  other  things, 
the  aforesaid  decree  of  divorce,  and  alleging 
that,  because  of'  such  divorce,  the  plaintiff, 
Mrs.  Knoj'le,  was  not  the  wife  of  Knoyle  at 
the  time  of  his  death,  and  cuuld  not,  under 
the  laws  of  Kansas,  and  the  laws  of  descents 
and  distributions,  take  any  interest  in  her 
former  husband's  estate. 

On  August  24.  1887,  the  plaintiff  replied, 
setting  forth  in  the  second  paragraph  of  her 
reply  as  follows:  "(2)  And  for  a  further 
and  additional  reply  to  said  answer  the  plain- 
tiff days:  That  when  she,  the  said  plaintiff, 
was  married  to  said  Jeremiah  Knoyle,  now 
deceased,  she  owned  in  her  own  right  a  large 
amount  of  money  and  personal  property,  ag- 
gregating in  value  about  $2,000,  and  she  at 
that  time  gave  it  into  the  possession  of  said 
Jeremiah  Knoyle.  and  that  iie  invested  the 
same  in  real  estate  in  his  own  name,  and 
used'the  same  as  his  own  money,  and  never 
refunded  any  portion  of  it  to  plaintiff,  or  in 
any  manner  paid  it,  or  any  part  of  it,  to  her, 
and  that  she  continued  to  live  with  him  for 
a  period  of  about  24  years,  as  his  wife,  and 
toiled  and  drudged  for  him,  and  by  her  work 
and  economy  and  toil  assisted  him  to  accu- 
mulate all  the  property  of  which  he  died  pos- 
sessed. That  during  the  entire  period  of  her 
marribd  life  she  continued  to  be  a  loyal,  de- 
voted, and  obedient  wife  to  said  Jeremiah 


Knoyle.     That  some  time  in  1878,  and  when 
she  was  far  advanced  in  years,  the  said  Jere> 
miah  Knoyle,  by  the  careless  and  reckless 
driving  of  a  team,  injured  her,  the  plaintiff, 
so  severely  that  she  became  a  cripple  for  life. 
That,  when  he  realized  she  was  so  hopelessly 
crippled  that  she  could  toil  and  drudge  for 
him  no  more,  be  cruelly  determined  to  rid 
himself  of  her,  to  get  divorced  from  her,  and 
without  her  knowledge  and  consent;   and 
some  time  prior  to  February  24,  1884,  he, 
said  Jeremiah  Knoyle,  sent  the  plaintiff  away 
to  visit  her  relatives,  with  the  undei°standing 
that  she  was  to  visit  and  rest  with  her  rela- 
tives in  the  states  of  Wisconsin,  Michigan, 
and  Pennsylvania.    That  while  she  was  away 
on  said  visit  he  knew  all  the  time  and  every 
day  where  she  was,  and  was  continually  cor- 
responding with  her  and  her  relatives,  with 
whom  she  was  visiting  during  all  of  said 
time;  and  while  she  was  so  visiting,  he,  said 
Jeremiah  Knoyle,  gave  her  the  81,700  men- 
tioned in  the  exhibit  attached  to  plaintiff's 
answer,  and,  by  representing  to  hertliat  said 
writing  was  only  a  receipt,  induced  her  to 
sign  the  said  paper  copied  in  said  answer; 
and  she,  relying  upon  his  representations  and 
good  faith,  and  believing  that  it  was  only  in- 
tended 'as  a  receipt  for  that  money,  signed 
said  paper;  and  afterwards  the  said  Jeremiah 
Knoyle,  fraudulently  designing  to  obtain  a 
divorce  from  said  plaintiff,  and  without  her 
knowledge  and  consent,  did.  on  the  26th  day 
of    February,    1385,   file    a    false    petition 
against  her  for  a  divorce,  falsely  charging 
her  with  abandoning  him,  in  the  office  of 
the  clerk  of  the  district  court  of  Pottawato- 
mie county.  Kan.;  and  the  plaintiff  says  the 
said    charge  of   abandonment  was  wholly 
false.    That  be  never  made,  or  caused  to  be 
made,  any  legal  service  of  summons,  either 
personal  or  constructive,  or  by  publiciition 
or  otherwise;  in  said  cause.  He  caused  a  no- 
tice of  said  divorce  proceedings  to  be  pub- 
lished in  the  Kansas  Keporter,  a  newspaper 
published  in  the  city  of  Wamego.  in  said 
Pottawatomie  county;  but  he,  said  Jeremiah 
Knoyle,  notwithstanding  he  well  knew  aU 
the  time  where  said  Sarah  Ann  Knoyle  was, 
and  what  her  post-office  address  was,  never 
sent  her  any  notice  of  said  divorce,  and  nev- 
er at  any  time  inclosed  a  copy  of  his  said  p>-ti- 
tion  for  divorce  with  a  copy  of  said  publica- 
tion notice  attached  thereto  in  an  envelope 
addressed  to  said  Sarah  Ann  Knoyle  at  her 
place  of  residence,  postage  prepaid,  or  other- 
wise,  and  never  deposited  the  same  in    the 
nearest  post-office,  or  in  any  post-office,  and 
never  sent  the  same,  and  never  attempted  to 
send  it,  to  the  said  Sarah  Ann  Knoyle;  but 
he,  said  Jeremiah  Knoyle,  falsely,  fraudu- 
lently, and  wrongfully  did,  on  the  28th  day 
of  February.  1885.  make  and  file  an  affidavit 
in  said  district  court  of  Pottawatomie  coun- 
ty, stating,  in  substance,  that  the  residence 
of  the  said  Sarah  Ann  Knoyle  was  then  un- 
known to  him,  and  the  same  could  not  be  as- 
certained by  any  means  within  his  control; 
and  the  plaintiff  avers  that  said  Jeremiah 
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Knoyle  well  knew  where  her  place  of  resi- 
dence was  on  the  said  28th  day  of  February, 
1885.  A  complete  transcript  of  ^be  records 
of  the  court  in  said  pretended  divorce  pro- 
ceedings is  hereto  attached  and  made  a  part 
of  tills  reply,  marked  'Exhibit  A;'  and  plain- 
tiff says  that  there  was  no  other  service,  or 
pretended  or  attempted  service,  of  summons, 
either  personally,  constructively,  or  other- 
wise, except  as  hereinbefore  stated,  in  said 
pretended  divorce  proceedings;  and  the  plain- 
tiff never  waived  any  service  of  summons  in 
said  case,  and  never  in  any  manner  entered 
her  appearance  therein,  and  that  tlie  said  pre- 
tended service  of  summons  was  null  and 
void.  That  the  said  pretended  judgment  of 
said  Pottawatomie  county  district  court  in 
said  pretended  divorce  case  was  wholly  void. 
That  said  district  court  never  obtained  and 
never  had  jurisdiction  in  said  pretended  ac- 
tion of  divorce,  and  that  all  said  proceedings 
in  said  pretended  action  were  null  and  void." 

Larimer  filed  a  demurrer  to  this  second 
paragraph  of  the  plaintiff's  reply,  upon  the 
following  grounds,  to- wit:  "First,  that  tlie 
said  second  gronnd  of  reply  contained  in  said' 
plaintiff's  reply  to  the  separate  answer  of  the 
said  defendant,  is  not  sufficient  in  law;  sec- 
vnd,  that  said  second  ground  of  reply  con- 
tained in  said  plaintiff's  reply  to  the  defense 
set  forth  and  contained  in  the  separate  an- 
swer of  said  defendant  is  upon  its  face  in- 
sufficient in  law;  third,  that  it  appears  up- 
on the  face  of  the  said  reply  that  the  facts 
set  forth  in  the  second  ground  of  said  reply 
to  the  defense  set  forth  and  contained  in  the 
separate  answer  of  the  said  defendant  J.  B. 
Larimer  are  insufOcient  in  law  to  constitute 
a  traverse  or  avoidance  of  said  defense." 

The  court  below  overruled  this  demurrer, 
and  the  defendants,  as  plaintiffs  in  errqr, 
bring  the  case  to  this  court  for  review. 

Since  this  case  was  brought  to  this  court 
Sarah  Ann  Knoyle  died,  and  on  July  3, 1889, 
the  case  was  revived  against  James  M.  Fos- 
ter, as  executor  of  her  last  will  and  testa- 
ment,  and  the  case  is  now  prosecuted  against 
him. 

It  would  seem  from  the  pleadings  of  the 
parties,  as  they  now  stand,  that  Mrs.  Knoyle 
never  abandoned  her  husband,  Jeremiah 
Knoyle,  and  in  this  respect  his  petition  for 
the  divorce  is  untrue  and  falser  that  she 
all  the  time  during- the  pendency  of  the  di- 
vorce proceedings,  and  prior  and  subsequent 
thereto,  was  a  resident  of  Kansas,  and  in 
that  respect  the  affidavit  for  service  by  pob- 
lication  was  untrue  and  false;  and  she  was 
not  only  a  resident  of  Kansas,  but  her  absence 
from  the  state  during  the  pendency  of  such 
divorce  proceedings  was  not  with  any  intent 
to  avoid  the  service  of  summons,  and  there- 
fore service  of  summons  could  not  legally 
have  been  made  at  all  upon  her  by  publica- 
tion for  the  purpose  of  procuring  a  divorce. 
Civil  Code.  §  72.  And  the  plaintiff  in  the 
divorce  case  all  the  time  well  knew  where 
she  was  and  where  she  received  her  mail,  so 
that  he  could  have  sent  a  copy  of  the  petition 


in  the  divorce  Ciise,  and  a  copy  ot  the  publi- 
cation notice  to  her,  and  in  this  respect  his 
second  affidavit  also  is  substantially  untrue 
and  false.  The  defendants'  pleadings,  how- 
ever, are  to  some  extent  defective.  She  does 
not  stale  where  in  fact  she  was  during  the 
pendency  of  the  divorce  proceedings ;  nor  does 
she  state  that'  she  did  not  have,  during  all 
that  time,  full  knowledge  of  the  pendency  of 
such  proceedings;  and,  from  anything  stated 
in  her  pleadings,  she  may  have  had  full 
knowledge  of  the  pendency  of  all  the  divorce 
proceedings  during  all  the  time  while  they 
were  taking  place,  and  also  full  knowledge 
of  the  judgment  in  the  divorce  case  when  it 
was  rendered,  and  full  knowledge  of  all  the 
alleged  frauds  connected  with  these  divorce 
proceedings  at  the  time  they  were  occurring. 

It  Is  well  settled  in  this  state  that  a  judg- 
ment rendered  without  jurisdiction  is  void, 
absolutely  and  entirely,  and  may  be  shown 
to  be  void  in  a  collateral  as  well  as  in  a  direct 
proceeding,  and  by  extrinsic  evidence  as  well 
as  by  the  record  itself,  and  a  judgment  ren- 
dered against  a  party  who  has  not  been  served 
in  any  manner  with  summons  or  notice,  and 
who  has  not  made  any  appearance  in  the 
case,  is  a  judgment  rendered  without  juris- 
diction. Mastin  v.  Gray,  19  Kan.  458; 
Litowich  V.  Litowich,  Id.  451;  Amsbaugh 
V.  Bank,  33  Kan.  100,  5  Pae.  Rep.  384; 
Thorn  v.  Salmonson,  87  Kan.  441,  15Pac. 
Rep.  588.  But  a  judgment  rendered  with 
jurisdiction  is  not  void,  but,  at  most,  only 
voidable,  and  can  be  impeached  or  over- 
turned only  in  a  direct  proceeding  instituted 
for  that  purpose,  although  it  may  be  ever  so 
irregular  or  defective,  and  founded  upon  ser- 
vice or  process  ever  so  irregular  or  defective: 
provided,  of  course,  that  in  all  cases  the  judg- 
ment, the  service,  and  the  process  are  not  so 
irregular  or  defective  as  to  absolutely  destroy 
the  jurisdiction  of  the  court.  Armstrong  v. 
Grant,  7  Kan.  285;  Ogden  v.  Walters,  12 
Kan.  282;  Simpson  v.  Kimberlln,  Id.  580: 
Pierce  v.  Butters,  21  Kan.  124;  Rowe  v. 
Palmer,  29  Kan.  337.  In  this  case  it  is 
claimed  that  the  service  of  summons  in  the 
divorce  case  was  and  is  absolutely  void,  and 
therefore  that  the  judgment  in  such  case  was 
and  is  absolutely  void,  for  the  following 
reasons: 

First.  No  summons  was  issued  by  the 
clerk  of  the  court  in  the  divorce  case.  This 
question  has  already  been  disposed  of  by  this 
court  in  the  case  of  Bannister  v.  Carroll,  22 
Pac.  Rep.  1012,  (decided  in  January,  1890.) 
It  is  true  that  no  summons  was  issued  in  the 
divorce  case,  but  where  service  of  summons 
is  made  by  publication  it  is  not  necessary 
that  an  ordinary  summons  should  be  issued. 
See  case  above  cited. 

Second.  In  a  divorce  case,  where  service 
of  summons  is  procured  by  publication,  it  is 
necessary  also  that  a  copy  of  the  petition, 
with  a  copy  of  the  publication  notice  attached 
thereto,  sliould  be  sent  to  the  defendant 
within  three  days  after  the  date  of  the  first 
publication,  "unless  the  plaintiff  shali  make 
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and  file  an  affidavit  that  such  residence  is 
unknown  to  the  plaintiff,  and  cannot  be 
ascertained  by  any  means  within  tlie  control 
of  the  plaintiff."  The  plaintiff  in  the  di- 
vorce case  did  not  send  any  copy  of  the  peti- 
tion or  of  the  publication  notice  to  the  de-  ■ 
fendant,  but  in  lieu  thereof  filed  an  affidavit 
which  seems  to  be  sufficient  on  its  face,  but 
It  was  not  filed  within  three  days  after  tlie 
first  publication  was  made,  but  was  filed  on 
the  fourth  day  thereafter,  and  for  that  reason 
it  is  claimed  that  the  service  by  publication 
was  and  is  void.  Now,  the  statute  does  not 
require  that  the  affidavit  should  be  filed 
within  three  days  after  the  first  publication 
is  made,  and  w^e  do  not  think  that  it  is  nec- 
essary that  it  should  be  filed  within  that  time. 
Indeed,  the  plaintiff  in  the.  case  might  not 
feel  that  he  was  able  to  make  the  necessary 
affidavit  until  after  the  three  days  had  ex- 
pired.  He  might  in  fact  believe,  up  to  the  end 
of  the  third  day,  that  before  the  three  days 
should  expire  he  could  ascertain  where  the 
residence  or  post-office  address  of  the  defend- 
ant was. 

Third.  The  aforesaid  affidavit  was  sworn 
to  in  Pottawatomie  county  before  "S.  Fee.  J. 
P.,"  and  there  is  nothing  fui-tber  to  show  who 
"8.  Fee,  .T.  P.,"  was;  and  for  that  reason  it  is 
claimed  that  the  affidavit  was  void,  and 
therefore  that  the  service  was  void.  "We 
shall  presume,  however,  that  "S.  Fee,  J.  P.," 
was  a,  man  by  the  name  of  S.  Fee,  who  was 
a  justice  of  the  peace  of  Pottawatomie 
county;  that  the  letter  "S."  represented  his 
first  name;  that  "Fee"  was  his  surname; 
and  that  the  letters  "J.  P."  represented  the 
words  "justice  of  the  peace;"  and  tlierefore 
we  shall  presunae  that  the  affidavit  was  regu- 
lar and  valid. 

Fourth,  It  is  also  claimed  that  tlie  petition 
in  the  divorce  case,  though  verified  by  the 
oath  of  the  plaintiff,  also  the  affidavit  for 
service  of  summons  by  publication,  and  also 
the  affidavit  filed  in  lieu  of  sending  a  copy  of 
the  petition  and  publication  notice  to  the  de- 
fendant, were  all  false  and  fraudulent,  and 
that  the  plaintiff  in  the  divorce  case  had  full 
knowledge  of  their  falsity  and  untruthful- 
ness; and  therefore  it  is  further  claimed  that 
the  judgment  rendered  in  the  divorce  case 
was  rendered  without  jurisdiction,  and  is 
void;  and  the  case  of  Mastin  v.  Gray,  supra, 
and  cases  like  it,  are  cited  as  authority.  On 
the  other  hand,  it  Is  claimed  that,  although 
the  petition  itnd  the  two  affidavits  may  be 
false  and  fraudulent,  still  that  such  things  do 
not  render  the  judgment  void,  but  at  most 
only  voidable,  and  that  the  judgment  cannot 
be  attacked  in  this  proceeding,  but  only  in  a 
direct  proceeding  instituted  for  that  purpose: 
'  and  the  case  of  Ogden  v,  Walters,  supra,  and 
other  cases  of  like  import,  are  cited  as  au- 
thority. Now  we  do  not  think  that  there  is 
any  conflict  between  these  two  classes  of 
cases  just  mentioned.  In  the  case  of  Mastin 
V.  Gray  no  service  of  summons  of  any  kind 
was  in  fact  made,  while  in  the  case  of  Ogden 
V.  Walters,  supra,  service  of  summons  was 


in  fact  made  by  publication.  In  the  first  case 
it  was  not  true,  as  returned  by  the  constable, 
that  service  of  summons  was  made  by  leav- 
ing a  copy  of  the  summons  at  the  usual  place 
of  residence  of  the  defendant,  while  in  the 
second  case  it  was  in  fact  true  that  service  of 
summons  was  made  by  publication  in  a  news- 
paper. If  no  serviceof  summons  had  in  fact 
been  made  by  publicatioh  in  a  newspaper  in 
the  case  of  Ogden  v.  Walters,  nor  by  any 
other  mode,  then  that  case  would  have  been 
like  the  case  of  Mastin  v.  Gray.  The  afiida- 
vits  for  publication,  and  in  lieu  of  sending  a 
copy  of  the  petition  and  publicatioffl  notice  to 
the  deTendant,  are  no  part  of  the  service  of 
the  summons;  they  are  simply  foundations 
for  such  service,  where  service  is  made  by 
publication.  Where  they  are  sufficient  on 
their  face,  service  may  be  made  by  publica- 
tion, and  by  publication  alone.  But  being 
foundations  for  the  service  by  publication,  it 
is,  of  course,  necessary  that  they  should  be 
filed,  and  if  they  are  not  filed  a  service  of 
summons  made  by  publication  without  them 
would  be  void.  SliielUs  v.  Miller,  9  Kan. 
-390;  Harris  v.  Claflin.  36  Kan.  543,  13  Pac. 
Rep.  830.  But  where  they  are  valid  and 
sufficient  upon  their  face,  and  service  by  pub- 
lication is  made  upon  them  or  in'  pursuance 
of  them,  no  one  can  afterwards  impeach  such 
service,  or  question  its  validity  in  a  collateral 
proceeding,  by  showing  tliat  the  affidavits 
were  in  fact  untrue.  No  one  would  think  of 
impeaching  an  attachment  of  property,  real 
or  personal,  in  a  collateral  proceeding,  be- 
cause he  might  think  that  the  grounds  set 
forth  in  the  affidavit  for  the  attachment  were 
untrue  and  false.  Such  a  thing  could  bedone 
only  In  a  direct  proceeding  instituted  for  that 
purpose,  as  upon  a  motion  to  quash  or  to  set 
aside,  or  to  vacate  or  to  discharge  the  attach- 
ment, or  some  part  ttiereof . 

We  shall  pass  over  the  claim  that  the  judg- 
ment in  the  divorce  case  is  void,  for  the  rea- 
son that  the  allegations  of  the  plaintiff's  pe- 
tition in  that  case  were  untrue  and  false;  for 
we  do  not  think  that  it  has  ever  been  held  by 
any  court  that  a  judgment  was  absolutely 
void  because  the  allegations  contained  in  the 
plaintiff's  petition  were  in  fact  untrue  or 
false.    We  now  come  to  the  question  wheth- 
er the  judgment  in  the  divorce  case  is  void 
because  of  the  untruthfulness  of  the  affida- 
vits for  service  by  publication,  and  in  lieu  of 
sending  a  copy  of  the  petition  and  publica- 
tion notice  to  the  defendant  in  that  case.     In 
the  case  of  Ogden  v.  Walters,  supra,  it  was 
held  that  the  affidavit  for  service  by  publica- 
tion could  not  be  contradicted  in  a  collateral 
proceeding  for  the  purpose  of  avoiding  the 
judgment.    That  case,    however,  does   not 
quite  cover  all  the  elements  of  service  con- 
templated by  the  statute  in  a  case  like  the 
present.    That  case  was  an  action  in  the  nat- 
ure of  ejectment;  this  is  an  action  for  di- 
vorce.   In  that  case,  if  the  defendant  was  a 
non-resident,  and  it  service  of  summons  in 
the  ordinary  mode  could  not  be  made  upon 
him  in  this  state,  then  the  affidavit  for  serv- 
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ice  of  summons  by  publication  in  a  newspa- 
per, and  such  service,  witliout  anything  fur- 
tlier,  was  all  tliat  whs  necessary,  in  the  way 
of  service,  to  give  the  court  jurisdiction;  but 
in  this  case,  which  is  an  action  tor  divorce, 
something  more  is  necessary.  See  Civil  Code, 
§  641.  In  addition  to  the  affidavit  for  serv- 
ice) by  publication  and  the  publication  itself, 
it  is  also  necessary  either  to  send  to  the  de- 
fendant a  copy  of  the  petition,  with  a  copy 
of  the  publication  notice,  or  else  to  make  and 
(lie  an  affidavit  that  the  residence  of  the  de- 
fendant is  unknown,  and  that  the  plaintiff 
cannot  ascertain  the  defendant's  residence 
by  any  means  within  the  plaintiff's  control. 
The  sBTirling  of  the  copy  of  the  petition  and 
the  publication  notice  to  the  defendant,  when 
that  is  done,  is,  according  to  the  decision  of 
this  court  in  the  case  of  Lewis  v.  Lewis,  15 
Kan.  181,  a  part  of  the  service.  But  the  fil- 
ing of  the  amdavit  in  lieu  of  sending  a  copy 
of  the  petition  and  publication  notice  to  the 
defendant,  when  that  is  done,  is  no  part  of 
the  service.  Hemphill  v.  Hemphill,  38  Kan. 
220.  222,  16  Fac.  Rep.  457. '  The  service  in 
such  a  case  is  only  by  publication.  We 
would  therefore  think  the  principles  enunci- 
ated  in  the  case  of  Ogden  v.  Walters,  supra, 
must  govern  in  the  decision  of  this  case. 
The  affidavits  filed  for  service  by  publication, 
and  in  lieu  of  sending  a  copy  of  the  petition 
and  publication  notice  to  the  defendant,  are 
no  parts  or  portions  of  the  service  itself. 
The  service  includes  only  the  publication, 
and  such  a  service  is  complete  and  sufficient 
when  It  is  made,  and  it  is  the  service  which 
gives  the  court  jurisdiction.  Of  course  it  is 
necessary  that  the  affidavits  should  be  filed, 
for  Ibey  are  the  foundations  for  the  service, 
and  if  they  should  not  be  filed  the  service 
would  be  void.  Shields  v.  Miller,  9  Kan. 
390;  Harris  v.  Clatlin,  36  Kan.  543,  13  Fac. 
Rep.  830.  But  where  the  affidavits  are  filed, 
and  where  they  are  sufficient  upon  their  face, 
service  may  then  be  made  by  publication, 
and  such  service  will  be  valid,  and  the  affi- 
davits cannot  afterwards  be  impeached  col- 
laterally; and  it  is  not  necessary  that  they 
should  be  impeached  in  that  mode,  for  the  de- 
fendant in  a  divorce  case  has  ample  reme- 
dies, without  attempting  to  impeach  the  affi- 
davits collaterally.  Take,  for  instance,  the 
present  divorce  case.  If  the  defendant  in 
the  present  divorce  case  did,  at  any  time  be- 
fore the  judgment  in  such  case  was  rendered, 
receive  actual  notice  of  the  pendency  of  the 
divorce  proceedings  within  time  to  appear  in 
court  and  make  defense,  she  could  have  done 
so.  She  could  then  have  filed  a  motion  to 
set  aside  the  service,  or  she  could  have  an- 
swered to  the  merits.  But  if  she  did  not  re- 
ceive any  such  actual  notice  within  such 
time,  then  she  could,  at  any  time  within  six 
months  after  the  judgment  was  rendered, 
have  appeared  in  court,  and  procured  the 
julgment  to  be  vacated"  or  opened  up  under 
section  77  of  the  Civil  Code,  so  that  she  could 
have  made  any  defense  to  the  action  which 
she  might  have  had.    Hemphill  v.  Hemphill, 


38  Kan.  220,  16  Fac.  Rep.  457.  Or  if  she  did 
not  receive  any  such  actual  notice  within 
time  to  have  had  the  judgment  opened  up  or 
vacated  under  section  77  of  the  Civil  Code, 
then  she  might  have  had  the  judgment  opened 
up  and  vacated  under  some  one  of  the  pro- 
visions of  section  .568  of  the  Civil  Code,  as 
subdivision  fourth  or  seventh ;  or  she  might, 
by  an  action  in  the  nature  of  a  suit  in  equi- 
ty, have  had  it  opened  up  or  vacated  because 
of  the  fraud  practiced  by  the  plaintiff  in  pro- 
curing it.  But  we  do  not  think  that  she 
could  treat  the  judgment  as  an  absolute  nul- 
lity, and  void  in  a  collateral  proceeding,  mere- 
ly because  of  the  falsity  of  the  petition  and 
the  two  affidavits.  "A  divorce  granted  by 
the  court  of  the  domicile  of  both  parties  is 
valid  everywhere,  under  the  constitution  of 
the  United  States,  and.  under  the  principles 
of  international  law,  although  the  defendant 
has  neither  been  summoned  nor  voluntarily 
appeared,  provided  that  the  laws  of  the  par- 
ties' domicile  as  to  notice  by  publication  or 
otherwise  have  been  complied  with."  5 
Amer.  &  Eng.  Cyclop.  Law,  759,  and  cases 
there  cited.  "Want  of  jurisdiction  in  the 
court  passing  it  is  the  only  cause  which  ren- 
dera  adecree  of  divorce  absolutely  void;  fraud 
does  not,  nor  does  irregularity."  Id.  843, 
and  cases  there  cited.  See,  also,  in  this  con- 
nection, Simpson  V.  Kimberlin,  12  Kan.  580. 
and  as  to  collateral  attacks  upon  judicial  pro- 
ceedings, see  Head  v.  Daniels,  38  Kan.  2.  12. 
13,  15  Pac.  Rep.  911.  and  cases  there  cited. 
But  treating  the  judgment  in  the  divorce 
case  as  not  void.  bat.  at  most,  as  only  voida- 
ble, then  may  it  be  set  aside  or  vacated  in 
this  action  because  of  the  fraud  perpetrated 
by  the  plaintiff  in  the  divorce  action  in  pro- 
curing his  decree  of  divorce?  Under  the  facts 
of  this  case,  as  alleged  by  Mrs.  Knoyle  in  her 
pleadings,  we  would  think  not.  Treatiogthe 
divorce  judgment  as  not  void,  but  only  as 
voidable,  then  it  devolved  upon  Mrs.  Knoyle 
to  set  forth  facts  sufficient  in  her  pleadings 
to  show  that  the  judgment  should  be  set  aside 
and  vacated.  This  we  think  she  did  not  do. 
She  did  not  state  that  she  did  not  have  actual 
knowledge  of  the  divorce  proceedings  while 
they  were  pending  in  the  district  court  of 
Pottawatomie  county.  This,  we  think,  is 
fatal  to  her  present  case.  Where  a  fraud  is 
about  to  be  perpetrated  upon  an  individual 
by  obtaining  a  wrongful  judgment  against 
hiin,  and  the  court  in  which  the  judgment  is 
sought  has  jurisdiction  to  hear  and  deter- 
mine the  matter,  such  individual  canuot  lie 
still,  and  permit  the  fraud  to  be  perpetrated 
upon  him,  and  afterwards  complain.  He 
must  use  reasonable  diligence  to  prevent  the 
fraud  from  bei  ng  perpetrated  upon  him.  This 
is  indicated  to  a  large  extent  by  section  77  of 
the  Civil  Code  relating  to  the  opening  up  and 
vacating  of  judgments  rendered  upon  service 
by  publication;  and  it  is  also  just  what  the 
authorities  seem  to  hold  in  almost  all  kinds 
of  cases.  In  the  case  of  Snow  v.  Mitchell,  37 
Kan.  636.  639.  15  Pac.  Rep.  224,  and  16  Pac. 
Rep.  737,  it  is  held  by  this  court tliat  "no  de- 
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fense  can  be  set  up  against  a  judgment  which 
might,  with  proper  diligence,  have  been  in- 
terposed in  the  action  in  which  the  judgment 
was  rendered. "  See,  also,  Boyd  v.  HiifTaker, 
40  Kan.  634,  636,  20  Pac.  Kep.  459.  and  cases 
there  cited;  also  Guinard  v.  Heysinger,  15 
III.  288.  Also  where  a  fraud  is  perpetrated 
upon  an  individual  he  must  commence  his  ac- 
tion to  defeat  or  avoid  the  same  within  two 
years  next  after  he  has  knowledge  of  the 
same,  or  his  action  for  this  purpose  will  be 
barred  by  the  two-years  statute  of  limitations. 
Civil  Cotie.  §  18,  subd.  3.  Now  the  fraud 
in  this  case  was  consummated  on  June  13. 
1885,  when  the  plaintiff  in  the  divorce  ac- 
tion procured  his  decree  of  divorce;  and  Mrs. 
Knoyle,  the  defendant  in  that  action,  the 
plaintiff  in  this,  never  attempted  to  defeat  or 
avoid  the  rendering  of  ^lat  decree,  or  the  de- 
cree itself,  by  any  motion,  defense,  or  action, 
or  other  proceeding,  until  she  filed  her  reply 
in  the  present  action,  on  August  24,  1887; 
and  she  did  not  then  allege  in  her  reply  that 
she  did  not  have  full  knowledge  of  all  the  di- 
vorce proceedings  while  they  were  occurring, 
and  of  the  decree  of  divorce  at  the  time  when 
it  was  rendered;  or  that  she  did  not  discover 
the  fraud  perpetrated  upon  her  by  her  hus- 
band, in  his  procuring  his  decree  of  divorce, 
within  less  than  two  years  next  prior  to  the 
filing  of  her  reply.  This,  we  think,  is  also 
fatal  to  her  case.  For  these  reasons  we  think 
the  plaintiff's  reply  was  insufficient.  To  have 
made  it  good  she  should  have  stated  that  she 
did  not  have  knowledge  of  the  divorce  pro- 
ceedings within  time,  by  the  exercise  of  rea- 
sonable diligence,  to  appear  in  court  and 
make  her  defense;  and  she  ouj^bt  also  to  have 
stated  in  her  reply  that  she  did  not  discover 
the  fraud  perpetrated  upon  her  by  her  hus- 
band's procuring  the  divorce  until  within 
less  than  two  years  next  preceding  the  iiling 
of  her  reply.  The  reply  being  insufficient, 
the  demurrer  thereto  should  have  been  sus- 
tained by  the  district  court.  The  judgment 
of  the  district  court  will  be  reversed,  and 
cause  remanded  for  further  proceedings. 


(43  Kan.  267) 

BbOWN  t».  HADI.ET. 
(Supreme  Court  of  Kansas.    March  8, 1890.) 
Bbbach  of  C0NTRA.OT  —  Mbasubb  or  Damaobb. 

In  a  contract  for  the  purchase  of  real  estate, 
with  tk  oontemporaneons  contract,  that  was  an  in- 
ducement to  the  purchaser,  that  the  vendor  was  to 
furnish  the  ynrchaser  with  20  cows  and  30  sows 
for  a  period  of  8  years,  the  purchaser  to  have  all 
the  benefit  derived  from  the  cows,  but  they  were 
to  be  used  exclusively  for  butter-makine,  and  all 
the  skim  milk  was  to  be  fed  to  the  undivided  in 
crease  of  the  sows;  as  soon  as  the  increase  of  the 
sows  oould  be  made  to  weivh  76  pounds  apiece,  they 
were  to  be  equally  dividoa  among  the  parties ;  and 
the  vendor  of  the  real  estate  failed  to  furnish  the 
cows  and  sows;  and  an  action  is  brought  by  the 
purchaser  to  recover  damages  for  this  breach  of 
the  contract,— the  measure  of  damages  is  such  fair 
and  reasonable  profit  arising  from  the  nse  of  the 
cows,  for  the  purpose  set  forth  in  the  contract,  as 
the  experience  of  dairymen  in  that  locality  shows 
can  be  estimated  with  reasonable  certainty, 
(^llabut  by  Simpton,  C.) 


Commissioners'  decision.  Error  from  dis- 
trict court,  Shawnee  county;  John  Guth- 
rie, Judge. 

ff.  C.  Hoot,  for  plaintiff  in  error.  J.  T. 
Ward  and  H.  H.  Uarrig,  for  defendant  in 
error. 

Simpson,  C.  The  defendant  in  error  com- 
menced this  action  in  the  district  court  of 
Shawnee  county  to  recover  damages  for  a 
breach  of  the  following  contract:  "  This  writ- 
ing, made  this  8th  day  of  December,  1884, 
between  M.  M.  Brown,  of  Kansas  City,  Mo., 
party  of  the  first  part,  and  D.  H.  Hadley, 
Osseo,  Mich.,  party  of  the  second  part,  shall 
be  evidence  of  a  ceitain  contract  made  and 
entered  into  this  day  between  tbe  parties 
hereto.  The  said  party  of  the  flrst  part  agrees 
to  furnish  said  second  party  twenty  good 
milch  cows,  for  a  period  of  three  years  from 
May  1st,  1885,  and  twenty  good  brood  sows, 
for  the  same  time.  Ail  of  said  stock,  it  is 
mutually  agreed,  shall  be  kept  and  remain  on 
said  second  party's  farm,  situated  atwutten 
miles,  more  or  less,  west  of  Topeka,  Kans., 
and  described  as  tbe  S.  E.  ^  of  sec.  12,  town  12, 
range  13,  Shawnee  county,  Kansas.  Said  sec- 
ond party  agrees  to  keep  said  cows  for  butter^ 
making  purposes  only,  and  to  milk  each  and 
all  of  them  while  they  give  milk,  or  could 
be  made  to  give  milk,  and  to  keep  said  sows 
for  breeding  purposes  only,  and  to  exercise 
reasonable  diligence  to  make  them  produce 
as  many  pigs  as  possible,  and  to  make  tbem 
produce  three  litters  of  pigs  per  year,  if  it 
can  be  done.  Said  second  party  farther 
agrees  to  skim  all  the  milk  gotten  from  said 
cows,  and  to  feed  tbe  same  to  the  undivided 
pigs  after  the  cream  is  taken  off.  The  said 
first  party  agrees  to  let  said  second  have  all 
the  butter  and  increase  of  said  cows  in  con- 
sideration that  the  skimmed  milk  shall  be 
fed  to  the  undivided  pigs,  half  of  which  shall 
belong  to  said  flrst  party  as  soon  as  they  can 
be  made  to  weigh  seventy-five  pounds  each. 
It  is  further  mutually  agreed  that  said  cows 
and  sows  shall  remain,  the  sole  property  of 
said  first  party.  Said  second  party  agrees 
to  feed  and  care  for  said  stock  as  would  be 
expected  a  good  farmer  would  care  for  his 
own,  and  to  keep  them  in  a  good,  tlirifty, 
and  thriving  condition ;  and  he  further  agrees, 
that  if  he  should  fail  to  do  this,  to  forfeit  all 
claims  under  this  contract,  and  also  said  first 
party  to  take  said  stock  away  without  process 
of  law.  Said  second  party  agrees  to  accept 
said  stock  at  Topeka,  Kans.,  and  to  deliver 
them  there  at  the  end  of  that  time  for  which 
this  contract  is  made.  Said  firat  party  agrees 
to  sustain  all  losses  arising  from  the  nHtoral 
death  of  said  stock,  and  that  reasonable  dili- 
gence on  the  part  of  the  second  party  would 
not  have  prevented.  M.  M.  Brown.  D.  U. 
Hadlet.  "  Under  this  contract,  only  7  cows 
and  7  sows  were  furnished  by  Brown,  and 
these  were  taken  away  by  Brown  at  tbe  ex- 
piration of  about  11  months.  At  tbe  same  time 
the  plaintiff  in  error  executed  and  delivered ' 
to  the  defendant  in  error  a  bond  for  a  deed 
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for  the  following  described  land  situate  in 
the  county  of  Sliawnee,  to-wit:  S.  £.  ^  of 
section  12,  township  12,  range  13.  This 
land  was  to-be  paid  for  as  follows:  S400, 
the  receipt  of  which  is  hereby  acknowledg^id; 
one  note  for  $600,  due  March  1, 1885;  one 
note  for  8400,  due  December  8,  1885;  one 
note  for  S600,  di:e  December  8,  1886;  and 
one  note  for  $400,  due  December  8,  1887, — 
all  with  interest  at  8  per  cent.  It  is  the  same 
land  described  in  the  contract  sued  upon. 
These  two  contracts  were  entered  into  at  one 
and  the  same  time,  and  were  parts  of  one 
agreement. 

The  case  was  tried  to  a  jury,  and  they  re- 
turned thefoUowing  special  findings:  "First. 
Did  the  plaintiff  go  onto,  and  malie  a  per- 
sonal exabni  nation  of,  the  premises  described 
in  plaintiff's  amended  petition,  before  he  en- 
tered into  the  contract  of  Deceml)er  8,  1884? 
Answer.  Yes.  Second.  Was  there  anything 
to  prevent  the  plaintiff  from  learning  of  the 
quality  and  character  and  value  of  the  land 
in  controversy  before  he  entered  into  the  land 
and  stoclt  contracts  of  December  8, 1884,  and 
before  the  plaintiff  made  the  first  payment 
to  Brown  on  tliis  land?  A.  Ko.  Third. 
When  did  the  plaintiff  make  the  second  pay- 
ment to  Brown  on  this  land;  or  how  much, 
or  what  sum,  did  the  plaintiff  pay  on  ttie  sec- 
ond payment?  A.  March  1,  1855;  $611.00. 
Fourth.  If  you  find  that  the  defendant  made 
false  and  fraudulent  representations  to  in- 
duce plaintiff  to  purchase  tliis  land,  what 
were  they?  A.  None.  Fifth.  Was  the 
plaintiff  prepared  to  feed  and  take  care  of 
the  cows  and  sows  on  the  premises  in  a  good, 
husband-like  manner?  A.  Yes.  Sixth.  If 
you  find  from  the  evidence  that  the  plaintiff 
has  sustained  actual,  not  speculative,  dam- 
ages, by  reason  of  the  defendant's  breach  of 
the  stock  contract,  how  much  do  you  find  for 
the  plaintiff  on  account  of  the  defendant's 
failure  to  furnish  the  plaintiff  the  20  cows? 
A.  $2,164.27.  Seventh.  If  you  find  from  the 
evidence  that  the  plaintiff  has  sustained 
actual  damages,  not  speculative  damages,  by 
reason  of  defendant's  breach  of  the  stock 
contract,  how  much  do  you  find  for  the 
plaintiff  on  account  of  defendant's  failure  to 
furnish  plaintiff  the  20  sows?  A.  None. 
Eighth.  How  much  is  due  on  the  3  notes 
made  by '  Hedley  to  Brown  for  purchase 
money  to  this  land?  I  mean,  what  is  due 
for  the  principal  and  interest?  A.  Note  due 
December  8,  1885,  principal,  $400,  interest, 
•92.75,  total,  $492.75;  note  due  December 
8,  1886,  principal,  $600,  interest  on  same, 
$139.31,  total,  $739.81,  note  due  December 
8,  1887.  $400,  interest  to  this  date,  892.75, 
totAl  on  this  note,  $492.75.  Ninth.  How 
much  interest  has  Brown  paid  for  Hadley  on 
the  Topeka  Loan  &  Investment  Compa- 
ny's mortgage?  A.  $82.24.  Tenth.  What 
amount  of  taxes  has  Brown  paid  on  the  land 
for  Hadley?  A.  $14.13.  Eleventh.  What 
was  the  consideration  for  which  Hadley 
agreed  to  pay  Brown  the  $3,400?    Was  it 


the  land  only,  or  was  it  the  land  and  the  use 
of  the  cows  and  sows  for  three  years,  as 
mentioned  in  the  contract?  A.  I^and  and 
stock, — cows  and  sows.  Twelfth.  Did  Had- 
ley agree  to  pay  Brown  $3,400  for  the  160 
acres  of  land  alone?  A.  No.  Thirteenth. 
What  would  have  been  the  net  profits  to 
Hadley  per  year  on  20  good  milch  cows  from 
May  1,  1885, — three  years,— under  the  con- 
tract, had  Brown  complied  witlt  his  part  of 
the  contract.  A.  $800,  or  $2,400  for  three 
years.  Fourteenth.  Did  Hadley  keep  and 
take  care  of  the  cattle  and  hogs  he  received 
in  a  proper  manner,  as  other  farmers  did, 
and  according  to  bis  contract?  A.  Yes. 
Fifteenth.  Did  Brown  comply  with  his  part 
of  the  contract  in  delivering  the  stock?  A. 
No.  Sixteenth.  Was  the  corral  or  yard  pre-, 
pared  by  plaintiff  May  1,  1855,  in  which-  to 
inclose  the  20  cows  defendant  was  to  furnish 
plaintiff  at  that  time,  made  of  posts  and 
barb- wire?-  A.  Yes.  Seventeenth.  If  you 
answer  the  above  question.  'Yes,'  how 
many  strings  of  barb-wire  did  the  plaintiff 
use  in  the  construction  of  said  corral  ^  A.  3. 
Eighteenth.  Was  the  death  of  the  cow 
and  sow  of  defendant's,  while  the  same  was 
in  the  plaintiff's  care,  caused  by  plaintiff's 
negligence  and  want  of  care  in  providing  for 
said  stock?  And,  if  'Yes,'  what  were  they 
worth?  A.  No.  Nineteenth.  Do  you  fin4 
from  the  evidence  that  the  plaintiff  negli- 
gently and  carelessly  kept  and  cared  for  the 
stock  delivered  to  plaintiff  by  defendant.  A. 
No.  Twentieth.  If  you  find  that,  by  reason 
of  plaintiff  Hadley's  want  of  care  for  Brown's 
stock  in  plaintiff's  possession^  this  stock  was 
depreciated,  what  damage  do  you  find  that 
Brown  sustained  by  reason  of  the  deprecia- 
tion of  this  stock?    A.  None." 

1.  The  principal  contention  is  over  the 
measure  of  damages  for  the  breach  of  such  a^ 
contract.  The  theory  of  the  plaintiff  in  er-, 
ror  is  that  the  defendant  in  error  is  entitled 
to  recover  only  actual  damages  caused  by.the 
breach ;  that  in  this  case  such  damages  would 
be  7  per  cent.'  on  the  estimated  value  of  the 
cows  tliat  were  agreed  to  be  furnished.  The 
defendant  in  error  contends  that,  having 
proved  the  number,  kind,  and  quality  of 
cows,  the  time  for  which  they  were  to  be 
furnished,  the  amount  of  butter  ^uch  cows 
would  produce,  and  the  market  price  of  but- 
ter, there  can  be  no  uncertainty  as  to  dam- 
ages; tliat,  where  a  business  is  of  such  a 
character  that  its  annual  profits  can  be  cal- 
culated with  reasonable  certainty,  such  prof* 
its  are  not  speculative  nor  remote.  We  think 
that  the  case  of  Hoge  v.  Norton,  22  Kan.  374, 
furnishes  the  measure  of  damages  in  cases  of 
this  character.  It  is  said  by  Brewer,  J.: 
"The  only  other  question  we  deem  necessary 
to  notice  is  that  of  damages.  The  property 
attached  was  a  herd  of  cattle;  and  one  of  the 
items  of  damage  as  returned  by  the  jury  was 
the  loss  in  the  growth  of  the  cattle,  caused 
by  the  seizure,  and  improper  care  while  un- 
der seizure.    It  appears  that  the  cattle  were 
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taken  by  the  sheriff  from  the  range  where 
they  had  been  kept  for  some  time,  and  placed 
in  charge  of  a  herder  on  another  range;  and 
it  is  claimed  tltat,  by  reason  of  such  change, 
and  the  inferiority  of  the  new  range  botli  in 
grass  and  water,  the  cattle  failed  to  increase 
in  weight  as  they  otherwise  would.  The 
jury  answered  that  they  did  not  depreciate  any 
in  value,  but  that  tliey  did  not  grow  as  they 
would  if  they  had  not  been  removed;  and 
this  loss  of  expected  growth  is  said  by  the 
one  side  to  be  mere  matter  of  anticipated 
profits,  which  cannot  be  made  the  subject  of 
award,  and  by  the  other  to  be  actual  and  le- 
gitimate damages.  It  is  not  always  easy  to 
draw  the  line  between  profits  tliat  area  legit- 
imate element  of  compensation  and  those 
that  are  too  remote,  contingent,  or  uncertain. 
The"  old  idea  that  profits  were  never  recovera- 
ble was  long  since  exploded;  and  now,  even  in 
actions  on  contract,  it  is  said  that  they  may 
be  recovered  when  proximate  arid  certain. 
•  The  general  rule  is  that  the  party  injured  by 
a  breach  of  contract  is  entitled  to  recover  all 
his  damHges,  including  gains  prevented  as 
well  as  losses  sustained,  provided  they  are 
certain,  and  such  as  might  naturally  be  ex- 
pected to  follow  the  breach.  It  is  only  un- 
certain and  contingent  profits,  tlierofore, 
which  the  la w^  excludes.'  Griflin  v.  Colver, 
16  N.  T.  489.  Now,  it  appears  from  the 
testimony  that  cattle  kept  through  the  winter 
as  these  cattle  were,  do  not,  ordinarily,  dur- 
ing such  time,  increase  any  in  weight,  but 
are  in  good  condition  for  summer  feeding, 
and  if  kept  where  they  are  wonted,  and  free 
from  worry,  and  where  grass  and  water  are 
abundant  and  good,  will  during  the  summer 
months  gainin  weight  about  a  certain  amount; 
that,  during  the  time  when  the  increase  in 
weight  Is  expected,  these  cattle  were  driven 
away  to  a  new  range,  exposed  to  worry,  and 
wliere  both  water  and  grass  were  limited  and 
inferior,  and  at  the  end  of  their  detention 
they  were  returned  to  the  owner,  not,  it  is 
true,  deteriorated  in  value,  or.  lessened  in 
weight,  but  without  having  made  the  ordi- 
nary increase  in  weight  and  value.  It  is  a 
case  of  gain  prevented,  rather  than  of  loss 
sustained;  and  the  questions  are  whether 
such  gain  prevented  is  proximate  and  cer- 
tain,— i.  e..  directly  the  result  of  the  re- 
moval and  inferior  care, — and  the  amount 
thereof  susceptible  of  reasonably  certain 
measurement.  Both  these  questions  the 
jury,  by  tliefr  verdict,  answered  in  the  af- 
firmative; and  we  cannot  say  that  the  tes- 
timony did  not  fully  warrant  the  answers. 
Of  course,  atwolute  certainty  is  notatt<iina- 
ble,  as  in  casting  up  the  figures  of  an  ac- 
count; but,  nevertlieless,  there  are  certain 
laws  of  feeding  and  growth  well  understood 
among  cattle-men,  and  whose  results  work 
out  with  sufficient  certainty  for  business  cal- 
culations and  judicial  investigations.  The 
raising  of  cattle  for  market  has  been  an  ex- 
tensive and  ofttimes  profitable  business  in 
this  state;  and  it  would  be  strange  if  one 


would  wrongfully  take  from  the  owner  a 
herd  of  cattle,  remove  them  to  a  poorer 
range,  fee<l  them  on  inferior  food,  and  so 
treat  them' thnt  during  the  growing  season 
they  do  not  grow  at  all,  and  then,  at  its  end, 
return  them,  saying,  as  did  the  unfaithful 
servHnt  in  the  parable,  who  returned  the 
single  talent  without  increase.  'Lol  there 
thou  hast  that  is  thine,' and  still  be  under 
no  liability  to  respond  in  damages  to  such 
owner.  We  do  not  think  the  law  so  defi- 
cient. It  seems  clear  that  the  owner  is 
damaged;  that  the  damages  maybe  deter- 
mined to  a  reasonable  certainty;  und  that  the 
wrong-doer  is  bound  to  make  good  the  dam- 
ages. In  Sewall's  Falls  Bridge  t.  Fisk,  23 
N.  H.  171,  it  appeared  that  the  plaintiff's 
toll-bridge  was  carried  away  tlirough  the 
fault  of  defendants,  and  tlie  loss  of  tolls  dar- 
ing the  time  reasonably  necessary  to  rebuild 
was  adjudged  one  element  in  the  damages  re- 
coverable. In  Lacour  v.  Mayor,  etc.,  3  Duer, 
406,  the  plaintiff's  manufactory  was  injured, 
and  compelled  to  stop  running,  through  the 
fault  of  the  defendant;  and  the  profits  which 
would  have  been  realized  during  the  period 
of  necessary  suspension  were  recovered. 
See,  also,  James  v.  Adams,  8  W.  Ya.  568; 
Rnilroad  Co.  v.  Coyle,  55  Pa.  St.  396;  Kail- 
road  Co.  y.  Butler,  57  Pa.  St.  335;  Railroad 
Co.  v.  Dale,  76  Pa.  St.  47;  Albert  v.  Railroad 
Co.,  2  Daly,  389;  Moore  v.  Schultz,  31  Md. 
418;  Lawson  v.  Price,  45  Md.  123;  Sturgis 
V.  Frost,  56  Q&.  188;  Morey  v.  King,  49  Vt. 
304.  As  this  item  of  damages  was  recover- 
able, it  was  a  matter  of  proof;  and  we  think 
the  testimony  offered  to  prove  it  legitimate 
and  competent."  If  damages  of  the  charac- 
ter in  question  in  that  case  can  be  recovered, 
this  case  presents  an  example  of  much  more 
plain,  dptinite,  and  easily  ascertained  dam- 
ages. Butter  making,  to  supply  the  local 
markets,  has  been  extensively  engaged  in 
ever  since  the  settlement  of  the  s^te;  and 
we  have  no  doubt  but  that  the  experience  of 
dairymen  can  furnish  estimates  of  the  profits 
of  cows  kept  for  that  purpose  that  can  l>e  re- 
lied upon  with  the  same  degree  of  certainty 
that  attends  the  result  of  all  other  ordinary 
business  transactions  of  life.  There  is  no 
error  in  the  instructions  of  the  trial  court  in 
this  respect. 

2.  There  can  be  no  reasonable  contention 
about  the  two  contracts  being  supplemental  to 
each  other.  The  promise  to  furnish  the  cows 
and  sows  was  an  inducement  to  buy  the  land, 
and  no  douI>t  enhanced  the  price  agreed  to  be 
paid  for  the  real  estate.  Nor  do  we  see  that 
any  material  error  was  committed  by  allow- 
ing the  jury  to  determine  that  they  were 
measurably  dependent  upon  each  other.  It 
strengthened  the  claim  for  damages  when  it 
was  shown  that  the  promise  to  furnish  the 
stock  was  one  of  the  inducing  reasons  for  the 
purchase  of  the  real  estate;  but,  when  that 
fact  was  fairly  established  by  the  preponder- 
ance of  the  evidence,  we  can  see  no  reasona- 
ble objection  why  it  should  not  be  considerei* 
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by  thejur;  as  one  of  the  elements  of  damage. 

3.  Complaint  is  made  because  a  circular 
Issued  by  Brown  that  set  forth  the  location 
of  the  land,  its  advantages,  the  terms  he  pro- 
posed to  sell  it  on,  his  proposition  to  furnish 
cows  and  sows  to  each  purchaser  of  80  acres, 
and  some  other  things,  was  admitted  in  evi- 
dence, and  was  permitted  to  go  to  the  jury. 
A  copy  of  this  circular  was  attached  to  the 
petition  of  the  plaintiff  below  as  an  exhibit. 
Hadley  saw  it  in  Michigan.  It  induced  a 
correspondence  between  Brown  and  himself. 
This  resulted  in  a  visit  by  Hadley  to  Brown 
in  Kansas  City,  Mo.  When  Hadley  b^gan 
to  talk  with  Brown  about  the  land,  a  copy  of 
tlie  circular  was  handed  to  him  by  Brown, 
who  told  him  that  it  contained  the  terms  and 
conditions  upon  which  he  would  sell  the 
land.  It  embodied,  in  substance,  the  con- 
tract of  the  parties.  It  was  not  only  an  ad- 
vertisement that  stated  the  location  of  the 
land,  and  the  terms  upon  which  it  would  be 
sold,  but  it  was  the  terms  of  this  particular 
negotiation  and  sale;  and  the  two  contracts 
that  were  made  and  executed  by  the  parties 
substantially  recited  the  same  terms  and  con- 
ditions that  were  enumerated  in  the  circular. 
Brown  referred  Hadley  to  the  circular,  and 
gave  him  one  when  he  had  journeyed  all  the 
way  from  Michigan  to  see  the  land  described 
in  it,  and,  more  than  all  this,  said  that  his 
terms  were  all  stated  in  the  circular.  Under 
these  circumstances,  we  are  very  confident 
that  it  was  admissible  in  evidence  as  show- 
ing the  intention  with  which  Brown  sold 
and  Hadley  bought  the  land,  coupled  with  (be 
use  of  the  cows  and  sows,  and  establishes 
rather  conclusively  that  the  land  and  stock 
contracts  are  one  and  the  same  transaction. 

4.  The  special  findings  of  the  jury  are  not 
only  consistent  with  the  general  verdict,  but 
strongly  support  it;  and  there  was  no  tenable 
ground  upon  which  the  motion  of  the  defend- 
ant below  for  judgment  on  the  special  find- 
ings could  be  supported;  and  hence  there 
was  no  error  committed  by  overruling  it. 
All  questions  of  fraud  and  misrepresentation 
in  the  quality  of  the  land,  and  its  adaptation 
to  the  purposes  for  which  it  was  sold,  are 
eliminated  from  the  case  by  the  special*  find- 
ings. !No  claim  for  damages  was  insisted  on 
by  reason  of  a  failure  to  furnish  the  sows. 
Claim  for  recovery  of  damages  is  based  solely 
on  the  failure  to  furnish  the  cows,  and  only 
questions  arising  thereon  are  material  now. 
Some  criticism  may  be  fairly  indulged  in  at 
several  rulings  of  the  trial  court,  but  we  do 
not  consider  them  material,  or  controlling 
enongh  to  justify  a  reversal.  This  case  has 
been  tried  three  times  by  a  jury,  and  two 
verdicts  rendered  in  favor  of  the  defendant 
In  error.  All  the  facts  have  been  drawn 
out,  and  fairly  presented,  and  we  think  sub- 
stantial justice  has  l)een  done  between  the 
parties.  We  recommend  an  affirmance  of 
the  judgment. 

Feb  CiTBiAH.  It  is  so  ordered;  all  the 
Justices  concurring. 
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Chicago,  K.  &  W.  B.  Co.  v.  Brunson. 

(Supreme  Court  of  Kafisag.    March  8, 1890.) 

Eminent    Domain  —  Damaobs  — Evidbhob  —  Ik- 
stbuctiomb. 

1.  PlaintifTs  farm  was  In  one  inclosure,  bat 
the  land  taken  for  right  of  way  for  defendant's 
railroad  was  all  in  an  80-acre  aubdlvision  of  the 
same,  and  that  subdlrision  alone  was  named  in  the 
bond  for  appeal  from  the  award  of  the  commis- 
sioners condemning  the  land.  Held,  that  evidence 
showing  the  damages  to  the  entire  farm  is  compe- 
tent. 

2.  When  a  witness  tor  a  land-ownor  is  asked 
and  testifies,  over  the  objection  of  the  company, 
that  his  farm  was  damaged  a  certain  sum  per  acre, 
naming  it,  by  the  taking  of  a  right  of  way  throngh 
it,  this  is  erroneous ;  yet  if  It  is  shown  that  the  ob- 
jection made  was  also  to  the  competency  of  the  wit- 
ness to  testify  as  an  expert,  who  was  comtietent, 
and  it  is  also  shown  that  objections  to  like  ques- 
tions asked  other  witnesses  were  sustained,  and 
also  that  in  the  course  of  the  trial  like  evidence 
bad  been  given  to  proper  questions  without  any 
objection  of  defendant,  and  the  defendant  also,  in 
cross-examination,  repeateilly  asked  like  questions, 
the  error  is  not  sufBclent  to  compel  a  reversal  of 
the  judgment. 

8.  The  defendant  cannot  complsin  of  instruo- 
tions  given,  when  they  are  substantially  the  same 
as  those  it  requested  of  the  court. 
(Syllabus  by  Holt,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Dickinson  county;  M.  B.  !£fiCH- 
oi^oN,  Judge. 

Geo.  R.  Peck,  A.  A.  Hurd,  Stumhaugh, 
Hurd  <&  Dewey,  and  J,  G,  Egan,  for  plaintiff 
in  error.  Burton  &  Moore,  for  defendant  in 
error. 

Holt,  C.  This  was  an  appeal  to  the  dis- 
trict court  of  Dickinson  county  from  the 
award  of  commissioners  condemning  a  right 
of  way  for  the  Chicago,  Kansas  &  Western 
Railroad  Company  over  the  E.  \  of  the  S.  W. 
4  of  section  20,  township  13,  range  1  £.,  the 
property  of  plaintiflf;  2.22  acres  were  taken 
ofC  of  the  north  end  of  said  tract  Immedi-. 
ately  north  of  the  land  so  taken  was  the  Un- 
ion Pacific  Railroad.  North  of  that,  the  pub- 
lic highway.  The  plaintiff  lived  at  Solomon 
City,  about  a  mile  distant.  In  order  to  get 
to  the  highway,  both  railroads  had  to  be 
crossed,  and  there  was  no  other  means  of  get- 
ting to  Solomon  City  from  this  land  except 
by  crossing  the  land  of  other  parties  by  a  cir- 
cuitous and  inconvenient  route.  There  were 
several  other  farms  in  this  immediate  local- 
ity, situated,  so  far  as  the  road  was  concerned, 
suljstantlaUy  like  the  tract  of  plaintiff,  and 
the  owners  were  compelled  to  cross  both 
tracks  in  order  to  reach  the  public  road.  The 
entire  farm  of  plaintiff  consisted  of  112  acres, 
under  fence  and  nearly  all  tilled.  A  small 
house,  with  one  room,  a  stable  for  six  horses, 
a  feed  lot  and  hog  lot,  were  near  the  river  on 
the  south  line  of  the  farm.  The  commission- 
ers awarded  plaintiff  the  sum  of  $161  as  dam- 
ages. Upon  the  trial  judgment  was  rendered 
in  plaintiff's  favor  for  ^41.  The  findings 
specially  found  by  the  jury  were:  "(1)  How 
many  acres  of  plaintiff's  land  did  the  defend- 
ant take  for  its  right  of  way?  Answer.  Two 
and  twenty-two  one-hundredths.  (2)  What 
was  the  land  taken  worth  per  acre  on  the  3d 
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day  of  September,  1887?  A.  $50.  (3)  Do 
you  find  from  the  evidence  that  the  plaintiff 
ha3  sustained  any  damage  other  tlian  tliat  oc- 
caaioned  by  tlie  loss  of  the  land  taken  for  the 
right  of  way,  and  the  inconvenience  and  dan- 
ger in  crossing  the  track  of  the  defendant's 
railroad  in  going  to  and  from  his  farm.  A. 
Yes.  (4)  If  you  answer  the  third  question 
In  the  affirmative,  state  the  cliaracter  and 
amount  of  the  other  damage  shown  by  the 
evidence, — depreciation  in  value  of  farm.  A. 
8330."     - 

The  bond  for  appeal  from  the  award  of 
commissioners  named  only  the  east  half  of 
said  quarter.  Testimony  was  admitled,  how- 
ever, for  the  purpose  of  showing  the  damage 
to  the  entire  tract.  Of  this  the  company  com- 
plains, and  urges  that  damages  should  be 
confined  solely  to  the  land  mentioned  in  the 
appeal-bond.  The  ruling  of  t)ie  court  was 
correct  in  admitting  this  testimony,  follow- 
ing the  authority  of  Reisner  v.  Railroad  Co., 
27  Kan.  382.  It  appeared  from  the  evidence 
in  that  case  that  certain  lots  13  and  14  were 
adjacent  and  occupied  as  one  tract.  A  part 
of  13  had  been  appropriated  by  the  railway 
company  for  Us  right  of  way,  but  no  part  of 
14  had  been  taken,  nor  was  the  lot  14  men- 
tioned in  the  bond  for  appeal.  At  the  trial 
evidence  was  excluded  tending  to  show  that' 
it  had  been  damaged.  In  deciding  this  ques- 
tion the  court,  by  Mr.  Chief  Justice  Hurton, 
said:  "We  think  evidence  should  go  to  the 
jury  as  to  all  actual  damages  sustained  by 
the  iand-owner  by  reason  of  tlie  right  of  way 
appropriated,  as  to  all  the  premises  used  as 
one  tract  or  piece  of  property,  whether  it  con- 
sists of  one  or  more  lots, — of  one  or  more 
quarter  sections  of  land.  In  condemnation 
proceedings,  the  company  is  the  parly  that 
sets  in  motion  the  steps  whereby  the  owner 
is  deprived  of  his  land;  and  if  such  company 
only  take  a  few  feet  from  a  tract  of  property 
consisting  of  more  than  one  lot,  and  used  to- 
gether as  one  property,  the  damages  are  to  be 
assessed  with  reference  to  the  injury  to  the 
whole  property,  and  not  to  the  lot  alone  from 
which  the  right  of  way  is  taken. "  See,  also. 
Railroad  Co.  v.  Merrill,  25  Kan.  421. 

The  defendant  further  objects  to  the  evi- 
dence of  W.  8.  Hunsicker,  witness  forplain- 
tifl,  who  was  asked:  "Question.  Have  you 
a  judgment  as  to  how  much  the  land  was  dam- 
aged per  acre  by  reason  of  the  road  crossing 
where  it  does?  Answer.  Yes,  sir.  Q.  How 
much?  (Objected  to  by  the  defendant  as  in- 
competent, irrelevant,  and  immaterial,  and 
the  witness  is  not  competent  to  testify.  Ob- 
jection overruled,  defendant  excepting.)  A. 
About  three  dollars  an  acre."  The  defendant 
says  the  same  question  substantially  was 
asked  of  George  A.  Gould,  and  that  he  an- 
swered by  saying  the  farm  had  been  dam- 
aged five  dollars  per  acre.  This  manner  of 
introducing  testimony  falls  within  the  rule 
enunciated  in  Railroad  Co.  v.  Boss,  40  Kan. 
605,  20  Pac.  Rep.  197,  and  Railroad  Co.  v. 
Kuhn,  38  Kan.  677,  17  Pac.  Rep.  322,  and 
therefore  ought  not  to  liave  been  permit- 


ted. However,  the  only  objection  by  the 
defendant  to  the  question  asked  Gould  was 
that  he  was  not  a  competent  witness  to  tes- 
tify to  the  value  of  this  land;  the  objection 
did  not  go  to  the  competency  and  relevancy 
of  the  evidence.  Substantially  the  same  ques- 
tion had  been  asked  during  tlie  trial  of  W.  A. 
Pontius,  witness  for  plaintiff,  and  upon  ob- 
jection by  defendant  that  the  question  was 
incompetent,  irrelevant,  and  immaterial  the 
court  refused  to  allow  him  to  answer.  All 
the  plaintiffs  witnesses  were  interrogated  as 
to  what  the  value  of  the  land  was  immedi- 
ately after  the  taking  of  the  right  of  way  by 
the  company,  and  nearly  all  had  testified  that 
it  had  been  damaged  to  a  certain  amount, 
naming  it,  per  acre.  "So  motion  to  strike  out 
had  been  made  by  the  defendant;  in  fact,  the 
question  objected  to  had  been  repeatedly 
asked  in  that  form  of  the  various  witnesses 
in  cross-examination  by  defendant  itself.  It 
is  evident  from  the  whole  record,  by  its  rul- 
ings upon  the  admission  of  te3timony,  that 
the  court's  attention  was  not  called  specially 
to  the  relevancy  and  competency  of  the  testi- 
mony, but  to  the  incompetency  of  the  witness 
Hunsicker  himself.  From  the  introduction 
of  the  evidence  generally,  and  the  examina- 
tion and  cross-examination  of  other  witness- 
es during  the  trial,  we  think  this  error  in  ad- 
mitting Hunsicker's  testimony  is  insufficient 
to  authorize  a  reversal  of  the  judgment. 

The  defendant  further  contends  that  the 
court  erred  in  instructing  the  jury  concern- 
ing the  inconvenience  of  crossing  and  recross- 
ing  the  defendant's  road  from  the  public  high- 
way. The  defendant  cannot  complain  of  the 
Instructions  given,  for  they  are  on  the  same 
line  as  those  asked  by  the  defendant  in  the 
trial.  Their  eighth  and  ninth  requests  were  as 
follows:  "(8)  Ifyouflndthattheplaintitrhas 
sustained  any  damage  on  account  of  the  dan- 
ger or  inconvenience  of  crossing  the  track  of 
the  defendant's  railroad,  I  instruct  you  to 
award  him  on  that  account  only  such  damage 
as  may  arise  f  rem  travel!  ng  between  the  plain- 
tiff's land  and  the  established  county  road  by 
the  nearest  and  most  practicable  ronte.  (9) 
The  plaintiff  can  recover  in  this  action  only 
such  damages  as  are  peculiar  to  himself  and 
the  land  in  controversy,  and  nothing  on  ac- 
count of  any  injury  or  inconvenience  which  is 
common  to  the  plaintiff  and  his  land,  and  all 
the  other  land-owners  and  lands  lying  be- 
tween Solomon  City  and  Sand  Springs,  south 
of  the  railroad  of  the  defendant  and  north  of 
the  Smoky  Hill  river."  The  court  instructed 
the  jury,  of  its  own  volition,  that  the  jury  could 
not  take  into  consideration  anything  about 
the  Union  Pacific  Railroad  as  to  the  damages 
he  sustained  by  reason  of  the  increased  incon- 
venience and  danger  in  crossing  the  tracks, 
and  that  he  was  entitled  to  recover  only  such 
damages  as  were  peculiar  to  himself  and  to 
the  land  in  controversy,  and  that  they  were 
not  to  take  into  consideration  any  damages 
that  he  might  have  sustained  in  common  with 
the  public.  The  instructions  given  by  the 
court  were  substantially  on  the  same  line  as 
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those  asked  by  the  defendant,  and  he  is  pre- 
cluded from  miiking  objection  to  them  for 
that  reason.  The  otiier  errors  complained  of 
require  no  mention.  Wo  therefore  recom- 
mend an  afflrmance  of  the  judgment. 

Feb  Curiam.    It  is  so  ordered;  all  the  jus- 
tices concurring. 


(18  Or.  6«) 

Thomas  «.  Herrall  et  al, 

(Supreme  Court  of  Oregon.    March  18, 1890.) 

Hasteb  Ans  Skbvant  —  Neoliqenck  of  Skbvast 

—  EVIDESCE. 

1.  In  the  employment  of  servants,  a  master 
must.naedue  care;  but  the  mere  fact  of  the  in- 
competency for  the  work  upon  which  a  servant 
was  employed  would  not  be  enough  to  warrant  a 
jury  in  finding  a  master  guilty  of  negligence  in 
employlBg  him. 

2.  Where  a  complaint  contains  an  immaterial 
averment  which  ought  to  have  been  stricken  out 
on  motion,  but  the  party  making  such  motion  an- 
swered over,  and  the  court  made  no  declaration  of 
law  upon  the  trial  respecting  such  immaterial 
averment,  and  it  did  not  appear  that  the  appellant 
was  in  any  manner  prejudiced  by  such  error  of  the 
court  in  refusing  to  stnke  such  immaterial  matter 
from  the  pleading,  the  judgment  will  not  be  re- 
versed. 

8.  The  representations  of  a  sick  person  of  the 
nature,  symptoms,  and  eifects  of  the  malady  under 
which  he  lalwrs  at  the  time,  are  original  evidence, 
•nd  they  may  be  received  if  made  to  a  person 
other  than  a  medical  attendant;  but  suoh  evidence 
must  relate  to  the  present,  and  not  to  the  past. 
Anything  lin  the  way  of  narration  must  be  ex- 
cluded. It  must  be  confined  strictly  to  such  oom- 
plainta,  expressions,  and  exclamations  of  a  present 
existing  pain  or  malady. 
(SylUibus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattcck,  Judge. 

The  plaintiff  brought  this  action  to  recover 
87.000  damages  for  injuries  alleged  to  have 
been  received  through  the  negligence  of  a 
servant  of  the  defendants,  and  she  recovered 
a  verdict  and  judgment  for. $118.  The  com- 
plaint, among  other  things,  alleges  "that  on 
the  aist  day  of  May,  1889,  the  defendants 
were  engaged  in  delivering  beer  from  place 
to  place  in  the  oity  of  Portland,  with  horses 
and  wagons,  by  their  agents  and  servants, 
and  that  they  so  recklessly,  carelessly,  and 
negligently  managed  and  drove  one  of  said 
wagons,  and  the  two  horses  attached  thereto, 
then  driven  by  the  defendants'  employe  and 
servant,  one  Joe  P.  Beier,  [who  was  then 
and  there  a  careless,  negligent,  and  unskill- 
full  driver,]  that  on  First  street,  in  said  city, 
near  Main  street,  whicli  was  tliere  and  tlien 
a  public  higliway,  said  horses  and  wagon  ran 
against  and  over  the  plaintiff  while  she  was 
in  the  act  of  entering  a  street-car  in  said 
place,  throwing  and  casting  the  plaintiff 
down  upon  the  ground  with  great  force  and 
violence,  thereby  dislocating  plaintiff's  right 
shoulder,  and  bruising,  injuring,  and  wound- 
ing in  the  breast  and  shoulders,  on  the  face, 
neck."  etc.  The  defendant  moved  to  strike 
out  the  words  Included  in  brackets,  which 
being  overruled,  they  answered,  denying 
each  material  allegation  of  the  complaint; 
and  upon  the  issues  thus  formed  a  trial  was 
v.28F.no.lO— 32 


had  before  a  jury.    The  other  facts  appear 
in  the  opinion. 

B.  Mendenhall,  for  appellant.  U,  8.  Q. 
Marquam,  for  respondent. 

Strahan,  J.,  (after  stating  the  factn  as 
above.)  The  defendants  moved  to  strike  out 
of  the  complaint  the  words  included  in  brack- 
ets, immediately  following  the  name  "Joe  F. 
Beier,"  to- wit,  "who  was  then  and  tliere  a 
careless,  negligent,  and  unskillful  driver." 
It  is  the  master's  duty  to  use  due  care — that 
is,  ordinary  care  —  in  employing  servants  of 
sufficient  care  and  skill  to  discharge  the  duties 
of  their  service.  (Shear.  &  It.  Neg.  §  90;) 
and  the  mere  fact  of  the  incompetency  for  the 
work  upon  which  he  was  employed  is  not 
enough  to  warrant  a  jury  in  finding  a  master 
guilty  of  negligence  in  employing  'him, 
(Id.  §  91.)  These  citations  show  that 
the  words  of  the  complaint  which  were  ob- 
jected to  by  the  defendants  ought,  as  a  mat- 
ter of  correct  practice,  to  have  been  stricken 
from  it,  on  defendants'  motion,  but  the  court 
seems  to  have  treated  them  as  immaterial  at 
the  trial, — gave  no  charge  to  the  jury  declar- 
ing any  liability  against  the  defendants  by 
reason  thereof;  and  we  are  clearly  of  the 
opinion  that  the  defendants  suffered  no  injury 
by  reason  of  their  retention.  In  actions  at 
law,  the  safer  and  better  practice,  undoubt- 
edly, is  to  allow  nothing  to  repiain  in  the 
complaint  or  other  pleading  except  the  ulti- 
mate fact  upon  which  the  right  or  liability 
depends;  but  where,  after  an  unsuccessful 
motion,  a  party  answers  over,  and  the  cause 
is  tried  on  other  issues  as  well  as  the  Imma- 
terial one,  unless' the  court  has,  as  a  matter 
of  law,  declared  that  the  immaterial  allega- 
tion gave  the  party  some  right,  or  created 
some  liability,  against  the  adverse  party,  we 
ought  not  to  reverse  the  judgment  od  the  sole 
ground  that  the  complaint  or  otiier  pleading 
contained  such  immaterial  allegation.  A 
party  may  always  protect  himself  upon  the 
trial  against  any  supposed  effect  of  such  alle- 
gation by  asking  of  the  court  a  declaration  of 
law  that  the  same  does  not  create  any  lia- 
bility against  such  party.  Of  course.  If  it 
affirmatively  appeared  from  this  record  that 
the  immaterial  matter  objected  to  in  any  way 
prejudiced  the  appellants,  we  would  feel 
constrained  to  give  them  a  new  trial;  but  we 
are  satisfied  that  it  did  not,  and  therefore  this 
assignment  of  error  cannot  be  sustained. 

2.  An  exception  was  taken  to  a  question 
or  two  asked  the  witness  Mrs.  Louise  Murphy, 
who  testified  on  the  part  of  the  plaintiff. 
Mrs.  Murphy  testified,  without  objection, 
that  she  resided  in  Portland,  on  Hooker  and 
Porter  streets ;  that  she  saw  Mrs.  Thomas  the 
next  morning  after  she  was  injured;  that  she 
was  in  bed.  Her  face  was  bruised,  and  her 
right  shoulder.  "Question.  Do  you  know 
anything  about  her  side?  Answer.  No;  I 
do  not  remember  about  her  side,  but  she  com- 
plained." Here  counsel  for  the  defendants 
objected  to  the  witness  stating  what  Mrs. 
Thomas  complained  of,  as  incompetent,  ir- 
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relevant,  imtnaterial.  and  not  part  of  the 
res  gevics;  but  the  court  overruled  said  ob- 
jection, to  which  an  exception  was  taken. 
Q.  "What  did  she  say?"  To  this  question  tlie 
same  objection  and  exception  were  taken,  and 
the  witness  answered:  "Slie  said  it  hurt  her 
there,  under  the  right  arm."  The  witness 
was  also  asked  if  Mrs.  Thomas  pointed  out 
to  her  where  it  hurt  her,  and  she  answered: 
"  Yes,  sir. "  These  several  exceptions  presen  t 
but  a  single  question,  and  that  is  the  compe- 
tency of  this  evidence.  The  ruling  of  this 
coifrt  in  Sullivan  v.  Navigation  Co.,  12  Or. 
392,  7  Pac.  Rep.  508,  shows  that  this  evidence 
is  no  part  of  the  res  gestce;  nor  did  counsel, 
upon  the  argument  here,  contend  that  it  was. 
His  contention  is  that  the  evidence  excepted 
to  was  the  expression  of  bodily  feelings,  and, 
inasttiuch  as  they  occurred  near  the  time  of 
the  injury  complained  of,  they  may  be  re- 
ceived as  original  evidence.  It  seems  to  me 
this  evidence  is  within  the  principle  laid 
down  in  1  Greenl.  £v.  §  102.  Tiieauthor  there 
says:  "So,  also,  the  representations  by  a  sick- 
person  of  the  nature,  symptom.s,  and  effects 
of  the  malady  under  which  he  is  laboring  at 
the  time  are  received  as  original  evidence. 
If  made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence;  but,  if  made  to 
any  otiier  person,  thev  are  not  on  that  ac- 
count rejected."  1  Phil.  Ev.  *I82,  *183; 
Bridge  V.  City  of  Oslikosh,  37  N.  W.  Rep. 
409;  Insurance  Co.  v.  Mosley,  8  Wall.  397; 
Barber  V.  Merriani,  11  Allen,  322;  Hatch  v. 
Fuller,  131  Mass.  574;  Quaife  v.  Railroad 
Co.,  48  Wis.  513,  4  N.  W.  Rep.  658.  What  was 
said  by  this  court  in  relation  to  Insurance  Co. 
v.  Mosley,  supra,  related  more  particularly 
to  that  part  of  it  discussing  the  doctrine  of 
res  gestai;  and  no  reference  was  made  to  the 
other  part  of  the  opinion,  nor  was  the  same 
questioned.  It  was  claimed  upon  the  argu- 
ment of  Sullivan  v.  Navigation  Co.,  supra, 
that  the  statements  and  declarations  of  a  party 
in  relation  to  the  facts  and  circumstances  of 
a  particular  event,  made  a  considerable  time 
after  such  event  happened,  or  at  least  not  at 
the  time  it  happened,  or  so  near  it  as  to  be 
part  of  such  transaction,  might  be  given  in 
evidence  by  the  party  making  such  declara- 
tion, in  his  own  favor.  It  was  an  attempt 
to  enlarge  and  extend  the  doctrine  of  rea  gestae, 
and  it  was  to  that  question  this  court  referred 
in  its  comments  on  tlie  case  in  8  Wall.,  supra. 
But  the  principle  involved  liere  is  in  no  wise 
connected  with  or  dependent  on  the  doctrine 
of  res  gestce;  nor  is  it  believed  that  tliere  is 
any  difficulty  in  its  practical  application,  if 
the  limitations  so  carefully  laid  down  by  the 
court  be  carefully  attended  to.  The  court  said : 
"Such  evidence  must  not  be  extended  beyond 
the  necessity  upon  which  the  rule  is  founded. 
It  must  relate  to  the  present,  and  not  to  the 
past.  Anything  in  the  nature  of  narration 
mustbeexclud^.  It  must  be  confined  strict- 
ly to  such  complaints,  expressions,  and  ex- 
clamations as  furnish  evidence  of  ■  a  present, 
existing  pain  or  malady.'  "  Within  the  prin- 
ciple of  these  authorities,  I  think  the  evidence 


excepted  to  was  competent.  Counsel  for  ap- 
pellants cite  Waldele  v.  Railroad  Co.,  95  N.  Y. 
274,  and  some  others  of  similar  import,  which 
hold  that  declarations  wliich  are  merely  nar- 
rative of  past  transactions  are  not  admissible 
as  part  of  the  ren  gestce.  Tlie  authority  and 
force  of  these  cases  are  conceded .  This  court 
tield  the  same  doctrine  in  Sullivan  v.  Navi- 
gation Co.,  supra,  but  tlie  class  of  authorities 
do  not  touch  the  principle  involved  in  this 
case.  For  the  reasons  indicated  the  judg- 
ment appealed  from  is  affirmed. 


(18  Or.  S85) 

Moses  v.  Southern  Pac.  R.  Co. 

(Supreme  Court  of  Oreqon.    Feb.  11, 1890.) 

Bailsoad  CoMPAurES— Fesoes— Khxino  Stock— 

CONTBIBUTORY  NeQLIOEJJCE. 

1.  The  provisions  of  our  statute  (sections 
4044  and  4046)  providine;  that,  if  a  railroad  fails  to 
fence  its  road  against  live-stock  it  shall  be  liable 
for  the  injuries  resulting  from  such  failure,  etc., 
does  not  extend  or  apply  to  depot  grounds;  and,  in 
the  absence  of  negligence,  the  company  are  not 
liable  for  stock  killed  thereon. 

2.  In  this  state,  the  common-law  rule  requiring 
every  man  to  keep  his  stock  within  his  Inclosure  is 
not  in  force,  and  from  its  early  settlement  all  kinds 
of  stock  have  been  allowed  to  run  at  large  upon 
uninulosed  lands. 

8.  In  those  jurisdictions  in  which  the  commou- 
law  rule  prevails  that  the  owner  of  cattle  is  bound 
to  keep  them  in  his  own  inclosure,  it  is  generally 
held,  though  with  some  exceptions,  that  if  he  suf- 
fers them  to  go  at  large,  and  the  cattle  stray  upon 
the  railroad  track,  and  are  injured  or  killed,  the 
company  is  not  liable,  unless  the  conduct  of  its 
agents  in  the  management  of  the  train  was  wan- 
ton or  willful. 

4.  On  the  other  hand,  in  those  jurisdictions  in 
which  the  common-law  rule  as  to  the  duty  of  the 
owner  of  cattle  to  keep  them  within  his  own  inclos- 
ure is  not  in  force,  it  is  held  that  a  plaintifF,  in  allow- 
ing his  stock  to  run  at  large,  commits  no  unlawful 
act,  nor  is  guilty  of  an  omission  of  ordinary  care,  and 
if  such  stock  stray  upon  an  uninclosed  railroad 
track,  and  are  injured  or  killed,  whether  they  are 
rightfully  there  or  not,  he  is  not  guilty  of  contrib- 
utory negligence,  but  the  company  is  liable,  unless 
it  or  its  agents  exercised  ordinary  care  or  skill,  in 
the  management  of  Its  train,  to  prevent  their  in- 
jury or  destruction. 

5.  The  principle  is  that  a  railway  company  is 
liable  in  damages  for  injuries  to  stock  through  its 
negligence,  where  the  plaintiff  contributed  to  tbe 
injury  no  further  than  permitting  his  stock  to  run 
at  large.  Such  negligence,  if  it  may  be  called  neg- 
ligence, is  not  the  proximate  cause  of  the  injury, 
and,  in  the  sense  of  the  law,  does  not  constitute 
contributory  negligence. 

Thatbr.  J.,  dissenting. 
{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Linn  county; 
R.  P.  Boise,  Judge. 

E.  C.  Bronaugh,  for  appellant.  J.  K. 
Weatherford,  for  respondent. 

LoBD,  J.  This  is  an  action  to  recover 
damages  for  negligence  in  the  management 
of  the  defendant's  railroad,  whereby  a  horse 
owned  by  the  plaintiff  was  killed.  The  an- 
swer, after  making  tbe  usual  denials,  sets  up 
separately,  as  a  defense,  that  the  injury  and 
damages  were  caused  by  the  contributory 
negligence  of  the  plaintiff,  all  of  which  he 
deni^  in  his  reply.  There  was  a  trial  had. 
resulting  in  a  verdict  and  judgment  for  the 
plaintiff,  from  which  this  app^  is  taken. 
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By  his  brief,  the  counsel  for  the  defendant, 
who  is  the  appellHnt,  says  tliat  the  appeal  in- 
volves but  one  question:  "Wliat  is  the  lia- 
bility of  a  railroad  company  for  an  injury 
done  by  a  moving  train  to  a  horse  running  at 
large,  and  seeking  pasturage  upon  the  depot 
grounds  of  the  company,  with  the  knowledge 
and  permission  of  the  owner?"  This  ques- 
tion arises  out  of  an  exception  to  a  modifica- 
tion of  an  instruction  asked,  and  is  as  fol- 
lows: "If  the  jury  believes  from  the  evi- 
dence that  the  plaintiff  voluntarily  permitted 
his  horse  to  run  at  large,  and  the  horse  was 
accustomed  to  pasture  on  the  depot  grounds 
of  the  defendant,  and  wandered  on  the  rail- 
road track,  and  was  killed,  such  conduct  by 
the  plaintiff  would  not  preclude  a  recovery  in 
this  case  by  the  plaintiff,  unless  the  defend- 
ant's servants  exercised  the  ordinary  care  of 
prudent  men  in  running  the  train  at  the  time 
of  the  accident.  In  this  case,  if  you  believe 
from  the  evidence  that  the  plaintiff  was 
guilty  of  negligence  in  allowing  his  horse  to 
be  upon  the  depot  grounds,  and  that  such 
negligence  contributed  to  the  accident,  still, 
if  you  believe  that  the  accident  could  have 
been  avoided  by  the  exercise  of  ordinary  care 
and  diligence  on  the  part  of  the  defendant, 
the  defendant  is  liable." 

The  facts  upon  which  this  Instruction  was 
based  were  to  this  effect:  That  the  evidence 
tended,  to  show  that  the  horse  was,  at  the 
time  he  was  struck  by  the  locomotive,  run- 
ning at  large  on  the  depot  grounds  of  the  de- 
fendant in  the  town  of  Tangent,  and  that 
the  locomotive  w.as  attached  to  one  of  the 
regular  passenger  trains  which  passed 
through  the  town,  north  to  south,  at  1  o'clock 
p.  H..  and  was  upon  the  regular  time;  that 
the  engineer  signaled  his  approach  to  the  sta- 
tion by  sounding  the  whistle  when  about  300 
yards  distant  therefrom,  etc. ;  that  the  horse 
was,  daring  all  of  said  time,  and  prior  to  the 
first  sounding  of  the  whistle  for  the  station, 
running  at  large  at  or  near  said  depot 
grounds,  and  had,  at  different  times  pre- 
viously to  said  day,  been  seen  occasionally 
pasturing  upon  said  depot  grounds;  that 
plaintiff  resided  in  said  town,  and  about  700 
feet  away  from  said  depot  grounds;  that 
there  is  a  con6ict  of  evidence  as  to  what  the 
speed  of  the  train  was  when  said  horse  was 
first  seen  to  go  upon  the  track,  and  said  alarm 
whistle  was  sounded,  or  as  to  whether  or  not 
said  speed  was  slacked  before  the  horse  was 
overtaken  by  the  locomotive,  and  as  to 
whether  or  not  the  engineer  endeavored  to 
and  could  have  stopped  the  train  after  the 
horse  went  opon  the  track,  and  before  he 
was  struck  by  thejocomotive;  the  speed  of 
the  train  when  the  horse  went  upon  the 
track,  and  before  he  was  struck  by  the  loco- 
motive, being  variously  estimated  by  wit- 
nesses at  from  8  to  20  miles  per  hour,  and 
some  of  the  witnesses  testifying  that  the 
speed  of  the  train  was  constantly  lessened 
before  the  horse  whs  struck,  while  other  wit- 
nesses testified  that  they  could  not  perceive 
tliat  tlie  speed  of  the  train  was  at  all  dimin- 


ished between  the  sounding  of  the  alarm  and 
the  striking  of  the  horse.  The  engineer  tes- 
tified that,  immediately  upon  sounding  tlie 
alarm  whistle,  he  applied  the  brakes,  re- 
versed the  engine,  and  (^id  all  that  was  in  liis 
power  to  dox  towards  stopping  the  train, 
which  was  running  about  3  miles  an  hour 
when  the  horse  was  struck.  Other  wit- 
nessQB  testified — wlio  were  standing  on  the 
platform,  some  300  yards  distant — that  the 
engineer  did,  and  some  that  he  did  not,  check 
the  speed  of  the  train  before  striking  the 
horse. 

These  facts  show  (1)  that  the  Injury  to  the 
horse  occurred  on  the  track,  on  the  depot 
grounds;  and  (2)  that,  as  the  horse  had  been 
seen  prior  to  the  day  of  the  accident,  occa- 
sionally, to  pasture  on  the  depot  grounds,  it 
is  presumed  that  he  was  suffered  to  run  at 
large  with  the  consent  of  his  owner,  and 
strayed  upon  the  track  under  the  circum- 
stances indicated;  and  (3)  that  there  is  a  con- 
flict of  evidence  as  to  whether  the  engineer  en- 
deavored to  check  the  speed  of  the  train  before 
striking  the  horse,  but  none  that  he  did  not 
sound  the  alarm  whistle,  and  turn  the  steam 
through  the  cylinder  cocks,  to  drive  the  horse 
from  the  track.  Upon  this  state  of  facts,  the 
contention  of  the  appellant  is  (1)  that  the  de- 
pot grounds  are  not  included  witliin  the  in- 
tention of  the  law  requiring  railroads  to  be 
fenced;  and  (2)  that  the  plaintiff,  in  allowing 
his  horse  to  run  at  large,  and  stray  upon  the 
depot  grounds  and  track,  where  he  was  killed 
by  a  moving  train,  was  guilty  of  contributory 
negligence  which  precludes  his  right  of  re- 
covery.   ■ 

The  language  of  the  statute  making  rail- 
road companies  liable  for  killing  stock  "up- 
on or  near  any  unfenced  track  of  any  rail- 
road in  this  state,  wt^enever  sucli  killing  or 
injury  Is  caused  by  any  moving  train  or  en- 
gine or  cars  upon  such  track,"  is  broad 
enough  to  include  that  part  of  the  track 
which  is  contiguous  to  its  stations  or  depots. 
Code  Or.  §§  4044.  4045.  Taking  it  literally, 
the  statute  would  apply  to  the  entire  track 
of  the  railroad,  which  would  necessarily  in- 
clude such  parts  of  the  track  as  lie  upon  its 
depot  or  station  grounds,  thereby  rendering 
the  railroad  company  absolutely  liable  to  the 
owner  of  any  stoi-k  injured  for  an  omission 
to  fence  its  track  upon  its  depot  or  station 
grounds.  But  such  a  construction  is  not 
consistent  with  tiie  reason  of  the  statute,  or 
the  intention  of  its  enactment.  In  view  of 
the  business  tnmsactions  at  depot  grounds, 
it  is  as  much  for  the  public  convenience 
that  it  should  be  opened  and  unfenced  as 
public  highways,  to  which,  applying  the 
strict  letter  of  the  law,  the  statute  would  al- 
so extend  at  the  places  where  the  railroad 
track  crosses  such  highways.  Tlie  purposes 
for  which  these  are  to  be  used,  and  the. right 
of  public  convenience,  are  inconsistent  with 
the  obligations  to  fence  at  such  places,  or  to 
incur  the  liability  created  by  the  statute,  and 
cannot,  therefore,  Ite  held  to  apply  to  depot 
grounds,  nor  to  public  road  crossings,  nor  to 
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the  streets  of  cUies  or  villages.  In  Davis  v. 
Itailroad  Co.,  26 Iowa,  554,  Wright,  J.,  said: 
"The  language  is,  '  its  road,'  and  we  do  not 
believe  that  this  includes  depot  grounds. 
True,  these  grounds,  including  switches, 
side  tracks,  etc..  may  be  a  part  of  the  road. 
This  is  not  denied  for  many  purposes,  and, 
indeed,  most  purposes.  And  yet  we  cannot 
think  that  the  legislature  contemplated  ^lese 
as  a  part  of  the  '  road '  by  the  statute  under 
consideration."  Within  the  principle  thus 
declared,  on  account  of  the  impracticability 
of  fencing  such  places,  we  do  not  think  the 
statute  applies  to  depot  grounds;  and  so  it 
has  often  been  held  by  the  courts.  1  Rorer, 
B.  R.  622,  623,  and  note;  Railroad  Co.  v. 
Shaft,  6  Pac.  Rep.  908, 19  Ainer.  &>  Eng.  R. 
Cas.  539,  note.  Nor  is  there  anything  in  the 
complaint  or  record  to  indicate  that  a  recovery 
in  damage  is  sought,  or  any  liability  created 
by  ihe  statute,  or  other  than  the  ordinary  ac- 
tion to  recover  damages  for  negligence. 

Upon  the  next  question,  namely,  that  the 
plaintiff,  in  allowing  bis  horse  to  run  at 
large,  so  that  he  strayed  upon  the  track,  was 
guilty  of  contributory  negligence,  and  is 
precluded  from  a  recovery,  the  authorities 
are  not  agreed.  There  seems,  however,  to 
be  a  line  of  distinction  between  them  which 
accounts  for  this  difference  in  principle, 
which,  perhaps,  would  not  exist  without  it; 
and  this  is,  whether  the  common-law  rule, 
which  requires  the  owner  of  stock  to  keep 
them  in  his  own  close,  at  his  peril,  prevails 
in  the  jurisdiction  or  not.  Of  course,  in  any 
of  them,  this  relates  only  to  .such  cases  as 
are  not  within  the  statutory  obligation  to 
fence,  or  such  places  as  are  excepted  from  its 
operation.  In  those  jurisdictions  in  which 
the  common-law  rule  prevails,  that  the 
owner  of  cnttle  is  bound  to  keep  them  in  his 
own  inclosure,  it  is  quite  generally  held  that 
if  he  suffers  them  to  go  at  large,  and  the  cat- 
tle stray  upon  the  railroad  track,  and  are  in- 
jured or  killed,  the  company  is  not  liable  un- 
less the  conduct  of  its  agents  in  the  manage- 
ment of  the  train  was  wanton  or  willful.  In 
such  cases  the  cattle  are  regarded  as  unlaw- 
fully at  large,  and  exposed  to  danger  by  the 
fault  of  the  owner,  which,  in  the  event  of 
their  destruction  by  collision  with  the  loco- 
motive while  on  the  track  of  the  railroad,  is 
considered  as  the  direct  consequences  of  his 
negligence,  which  will  preclude  a  right  of  re- 
covery in  him  for  their  loss,  although  it  may 
have  occurred  through  the  negligence  or 
want  of  care  of  the  railroad  company. 

In  Railroad  Co.  v.  Munger,  5  Denio,  255, 
which  was  an  action  to  recover  damages  for 
negligence  in  killing  the  plaintiff's  oxen  by 
running  over  them  by  a  train  while  on  the 
track  of  the  defendant,  the  court,  after 
reaching  the  conclusion  that  the  oxen,  when 
killed,  were  trespassing  on  the  land  of  the 
defendant,  under  the  common-law  rule  that 
the  owner  of  cattle  is  bound,  at  bis  peril,  to 
keep  them  off  the  land  of  other  persons, 
says,  ( bEARDSLBY,  C.  J.:)  "It  is  not  pre- 
tended the  act  was  done  designedly  by  the 


persons  in  charge,  but  simply  that  it  occurred 
through  their  negligence  and  want  of  care. 
It  is  a  well-settled  rule  of  law  that  such  an 
action  cannot  be  sustained  if  the  wrongful 
act  of  the  plaintiff  co-operated  with  the  mis- 
conduct of  the  defendants  or  their  servants 
to  produce  the  damage  sustained.  I  do  not 
mean  that  the  co-operating  act  of  the  plain- 
tiff must  be  wrong  in  intention  to  call  for  the 
application  of  this  principle,  for  such  is  not 
the  law.  The  act  may  have  been  one  of  mere 
negligence  on  bis  part.  Still,  he  cannot  re- 
cover. •  *  •  But  injuries  inflicted  by 
design  are  not  thus  to  be  excused.  A  wrong- 
doer is  not  necessarily  an  outlaw,  but  may 
justly  complain  of  wanton  and  malicious 
mischief.  Negligence,  however,  even  when 
gross,  is  but  an  omission  of  duty.  It  is  not 
designed  and  intentional  mischief,  alttiough 
it  may  be  cogent  evidence  of  sucli  an  act. 
Of  the  latter,  a  trespasser  may  complain, 
although  he  cannot  be  allowed  to  do  so  in  re- 
gard to  the  former." 

In  Bowman  v.  Railroad  Co.,  37  Barb.  519, 
it  is  held  that  one  who  voluntarily  suffers 
his  cow  to  go  at  large  In  the  public  street, 
with  no  one  to  take  charge  of  her,  and  to 
stray  upon  a  railroad  track  at  a  time  when 
cars  are  passing,  is  guilty  of  cai-elessness, 
and  cannot  recover  for  injuries  to  the  cow, 
happening  through  the  negligence  of  the 
railroad  company,  not  amounting  to  gross 
negligence;  Miller,  J.,  saying:  "His  own 
act  and  negligence  contributed  to  produce 
the  injury  complained  of,  and  caused  the 
death  of  tlie  cow ;  and  there  is  no  evidence  of 
gross  negligence  on  the  paii  of  the  defend- 
ant." 

In  Maynard  v.  Railroad  Co.,  115  Mass. 
460,  Gkat,  C.  J.,  said:  "If  the  horse  liad 
been  rightfully  upon  the  defendants'  land,  it 
would  have  been  their  duty  to  exercise  rea- 
sonable care  to  avoid  injuring  the  horse. 
But,  it  being  admitted  by  the  plaintiff  that 
his  horse  was  trespassing  upon  the  railroad, 
they  did  not  owe  him  that  duty,  and  were 
not  liable  to  him  for  anything  short  of  reck- 
less and  wanton  misconduct  of  those  em- 
ployed in  the  management  of  their  train." 

As  the  plaintiff  is  bound  at  common  law  to 
keep  his  cattle  within  his  own  inclosure,  and 
liable  for  all  damages  done  by  them  when 
they  stray  upon  the  lands  of  others,  he  is  the 
party  in  fault;  and  it  results,  if  he  suffers 
them  to  stray  upon  the  track  of  a  railroad, 
they  are  there  without  right,  and  as  trespass- 
ers, through  his  wrongful  conduct,  and,  if 
injured  or  killed  by  the  negligence  of  the 
railroad  or  its  agents,  in  the  management  of 
its  train,  be  must  abide,  the  consequences, 
upon  the  ground  that  the  defendant  company 
owes  no  duty  of  care  to  trespassing  cattle  on 
their  tracks,  except  not  wantonly  or  willfully 
to  destroy  them,  and  that,  in  permitting  the 
cattle  to  be  at  large  wrongfully  or  by  his  own 
tault,  he  has  contributed  to  produce  the  in- 
jury of  which  he  complains,  and  is  preclud- 
ed from  a  recovery.  When  such  a  state  of 
facts  exists,  nothing  but  willfulness  on  Ui« 
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part  of  the  agents  of  the  company,  or,  as  the 
authorities  sometimes  put  it,  such  negligence 
as  would  aaionnt  to  willfulness,  would  make 
the  company  liable  in  damages  for  the  killing 
of  cattle  upon  their  track,  so  exposed  by  the 
fault  of  their  owner.  Sailroad  Co.  v.  Havt- 
er,  38  Ind.  557;  Williams  y.  Railroad  Co.,  2 
Mich.  265;  Strticke  v.  Railroad  Co.,  9  Wis. 
202;  Halloran  v. Railroad  Co., 2  E.  D.Smith, 
257;  Railroad  Co.  v.  Ballard.  2  Mete.  (Ky.) 
177;  Bennett  v.  Railroad  Co.,  19  Wis.  145; 
Tower  v.  Railroad  Co.,  2  B.  I.  404;  Vande- 
grift  V.  Rediker.  22  N.  J.  Law,  185;  Perkins 
V.  Railroad  Co.,  29  Me.  307;  Woolson  v.  Rail- 
road Co.,  19  N.  H.267;  Railroad  Co.  v.  Skin- 
ner, 19  Pa.  St.  298;  Spinner  v.  Railroad  Co.. 
67  N.  Y.  153;  Railroad  Co.  v.  Stuart,  71  Ind. 
504.  In  some  of  the  cases,  and  especially  the 
older  ones,  the  term  "gross  negligence"  is 
used  as  the  equivalent  of  "willful  negli- 
gence, "  as  used  by  the  later  authorities,  which 
imports  act  or  conduct  that  is  willful  or  wan- 
ton, and  to  which  the  doctrine  of  contribu- 
tory negligence  has  no  application;  for,  when 
the  injury  done  the  plaintiff  is  occasioned  by 
the  wilUul  and  wanton  act  of  the  defendant, 
the  negligence  of  the  plaintiff  is  no  defense; 
and  so  it  is  held  by  the  cases  referred  to.  with 
perhaps  some  slight  exceptions  as  to  cattle 
trespassing  on  the  track  of  railroads.  As  a 
result  of  this  class  of  cases,  in  the  states  in 
which  the  common-law  rule  prevails,  it  is 
generally  considered  that  allowing  cattle  to 
run  at  large  is  such  negligence  as  precludes 
a  recovery.  On  the  other  hand,  in  those  ju- 
risdictions or  states  in  which  the  common-law 
rule  as  to  the  duty  of  the  owner  of  stock  to 
keep  them  on  his  own  inclosure  is  abrogated, 
it  is  generally  held  th^t  a  plaintiff,  in  permit- 
ting his  stock  to  run  at  large,  commits  no 
unlawful  act,  nor  is  guilty  of  an  omission  of 
ordinary  care;  and  if  they  stray  upon  the  un- 
inclosed  track  of  a  railroad,  and  are  injured 
and  killed,  altbongb  they  may  be  regarded  as 
trespassers,  he  is  not  guilty  of  contributory 
negligence;  but  that  the  company  is  liable 
for  their  loss,  unless  it  exercised  ordinary 
care  and  skill  in  the  management  of  its  trains 
to  prevent  their  injury  or  destruction.  It  is 
considered,  as  the  act  uf  the  plaintiff  in  suf- 
fering his  stock  to  run  at  large  is  nut  unlaw- 
ful nor  negligent,  nor  likewise  the  act  of  the 
defendant  in  leaving  its  track  uninclosed,  yet, 
when  it  is  so,  as  the  stock  may  stray  upon  it 
as  other  uninclosed  places,  the  defendant 
takes  the  risk  of  such  intrusion  upon  its  track, 
and  the  owner  the  risk  of  injury  to  his  stock 
by  unavoidable  accident,  but  not  of  negli- 
gence or  want  of  ordinary  care;  hence  the 
conclusion  that  railroad  companies  are  not  li- 
able for  the  ordinary  negligence  of  their  serv- 
ants. In  all  such  cases  and  jurisdictions 
where  the  common-law  rule  is  not  in  force. 
and  the  owner  of  stock  may  allow  them  to 
ran  at  large  without  violating  the  law,  or  be- 
ing guilty  of  negligence,  if  such  stock  stray 
on  an  uninclosed  track,  and  are  killed  by  the 
train,  when,  by  the  exercise  of  ordinary  care, 
that  loss  or  result  might  have  been  avoided. 


the  negligence  of  the  railroad  company  is  re> 
garded  as  the  proximate  cause  of  the  injury, 
and  the  act  of  the  owner  in  suffering  them  to 
run  at  large  as  too  remotely  connected  w  ith  the 
negligence  of  the  defendant  to  constitute  con- 
tributory neglifience,  or  be  operative  as  such 
a  defense.  Such  acts  are  not  the  immediate 
cause  of  the  injury  or  loss  of  property,  nor 
do  they  concur  and  combine  at  the  time  with 
the  negligence  of  the  company,  as  the  natur- 
al and  probable  consequence  of  it,  but  at 
most  bear  only  a  remote  relation  to  it,  which, 
when  stock  Is  on  their  track,  does  not  release 
the  company  from  their  obligation  of  reason- 
able care  to  avoid  injuring  them,  at  least  to 
the  extent  that  the  law  requires,  and  common 
justice  and  humanity  demands  of  others, 
wlien  stock  is  trespassing  upon  their  lands, 
not  to  injure  or  kill  it,  if  by  ordinary  care 
they  could  prevent  it.  When  the  company  is 
not  bound  to  fence,  the  measure  of  liability 
is  ordinary  care;  and,  though  stock  have  no 
right  to  be  on  the  traqk,  especially  when  re-' 
quired  for  use  of  its  trains,  yet  the  company 
enjoys  no  special  privileges  over  other  own- 
ers of  lands,  and  is  under  the  same  obligation 
to  exercise  care  to  avoid  injuring  them,  con- 
sistent with  their  duties  in  the  management 
of  the  train. 

In  Railroad  Co.  v.  Finley,  37  Ark.  569,  it  is 
held  that  it  is  the  duty  of  .an  engineer  of  a 
train  to  keep  a  careful  and  constant  lookout 
for  stock  upon  the  track,  and,  although  such 
be  wrongfully  there,  yet  he  must  use  ordi- 
nary  care  and  diligence  to  discover  it,  and 
avoid  injury  to  it,  or  the  company  will  he  lia- 
ble for  the  injury  done.  The  court  say:  "A 
very  prudent  person  might  not,  perhaps,  al- 
low his  stock  to  go  at  large  in  the  immediate 
vicinity  of  a  railroad,  and  one  who  does  so 
may  not  be  altogether  free  from  negligence; 
yet  he  assumes  only  the  risk  of  an  accident 
which  might  not  be  avoided  by  ordinary  care 
and  watchfulness  of  the  agents  or  employes 
of  the  railroad  company." 

In  Balcom  v.  Railroad  Co.,  21  Iowa,  103, 
where  the  action  was  for  damages  sustained 
by  killing  the  plaintiff's  cattle  by  running 
the  cars  over  them  at  a  point  where  the  pub- 
lic highway  crossed  the  defendant's  road,  it 
was  held  that,  if  the  cattle  were  not  on  the 
track  by  the  negligence  of  the  plaintiff,  the 
test  of  the  defendant's  liability  is  whether, 
at  the  time  of  the  accident,  reasonable  and 
proper  care  was  exercised  to  avoid  the  in- 
jury. 

In  Searles  v.  Railroad  Co..  35  Iowa,  491, 
which  was  an  action  for  negligence  In  killing 
the  plaintiff's  ox  by  a  freight  train  on  a  pub- 
lic highway  crossing,  error  was  assigned  for 
refusal  to  give,  among  others,  this  instruc- 
tion: "Railroad  trains,  when  cattle  are  on 
the  track,  are  not  required  to  slacken  their 
speed,  or  to  make  signals  by  blowing  the 
whistle  or  ringing  the  bell  at  road  crossings, 
or  places  where  the  road  has  not  a  right  to 
fence;"  and  DAT,  J.,  said:  "It  was  held, 
at  a  very  early  period  in  the  judicial  history 
of  this  state,  that  the  mere  fact  of  permitting 
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cattle  to  go  at  large  Is  not  a  ground  of  imput- 
ing negligence  to  the  owner.  ♦  *  •  A 
railway  company  is  liable  for  injuries  result- 
ing from  the  careless  or  negligent  manage- 
ment of  its  trains,  wherfl  the  injured  party 
does  not  by  his  own  negligence  contribute  to 
the  injury.  It  is  a  corollary  of  these  two 
propositions  that  a  railway  company  must 
respond  in  damages  for  injuries  to  stock 
through  its  negligence,  where  the  owner  has 
contributed  to  the  injury  no  further  than 
merely  permitting  it  to  run  at  large." 

In  Railroad  Co.  v.  Smith,  22  Ohio  St.  227, 
it  was  held  that  the  servants  of  a  railroad 
company  in  operating  its  trains  are  bound  to 
use  ordinary  care  to  avoid  injury  todomestic 
animals  trespassing  on  the  track;  and  the 
court  say:  "If  the  servants  of  the  company 
in  charge  of  the  train,  having  due  regard  to 
their  duties  for  the  safety  of  the  persons  and 
property  in  their  charge,  could,  by  the  exer- 
cise of  ordinary  care,  have  seen  and  saved  the 
horses,  we  think  they  were  bound  to  have 
done  so. " 

In  Blaine  v.  Railroad  Co.,  9  W.  Va,  253, 
which  was  an  action  for  negligence  in  killing 
a  horse  on  a  railroad  track,  the  court,  after 
remarking  that  the  rale  of  the  common  law 
requiring  the  owners  of  animals  to  keep 
them  on  his  own  land  had  never  been  in  force 
in  West  Virginia,  being  inconsistent  with  its 
legislation,  among  other  things,  said:  "The 
remote  negligence  of  the  plaintiif  will  not 
prevent  his  recovering  for  an  injury  to  his 
property  immediately  caused  by  the  negli- 
gence of  the  defendant.  The  negligence  of 
the  plaintiff  that  defeats  a  recovery  must  be 
a  proximate  cause  of  the  injury.  Suffering 
domestic  animals  to  run  at  large,  by  means 
whereof  they  stray  npon  an  uninclused  rail- 
way track,  where  they  are  killed  by  a  train, 
is  not,  in  general,  a  proximate  cause  of  the 
loss;  and  hence,'  although  there  may  have 
been  some  negligence  in  the  owner's  permit- 
ting the  animals  to  go  at  large,  such  negli- 
gence being  only  a  remote  cause  of  the  loss, 
it  will  not  prevent  his  recovering  from  the 
railroad  company  the  value  of  the  animals,  if 
the  immediate  cause  of  their  deiith  or  Injury 
was  negligence  of  the  company's  servants  in 
conducting  the  train."  The  same  language 
was  used  in  Railroad  Co.  v.  Elliott,  4  Ohio 
St.  475;  and  see,  also,  Kerwhaker  v.  Rail- 
road Co.,  3  Ohio  St.  172,  in  which  the  prin- 
ciples of  the  law  under  discussion  were  set 
forth  with  great  ability,  and  much  force  and 
cogency  of  reasoning. 

In  Railroad  Co.  v.  MuUigan,  45  Md.  493. 
a  state  in  which  it  is  the  duty  of  ownei-s  of 
cattle  to  keep  them  within  their  inclosure, 
yet,  in  an  action  for  damages  for  the  loss  of 
a  cow  run  over  by  the  cars  of  the  defendant, 
Robinson,  J.,  in  delivering  the  opinion  of 
the  court,  says:  "No  one  has  the  right  to 
complain  of  injury  to  cattle  or  other  stock 
which  he  has  permitted  to  stray  upon  a  rail- 
road track,  unless  such  injury  can  be  avoid- 
ed consistently  with  these  higher  and  para- 
"nount^iuties  resting  upon  the  company,  [not 


to  endanger  its  passengers.]  What  we  mean 
to  say  and  to  decide  is  this:  that  it  is  the  du- 
ty of  the  company  to  exercise  reasonable  care 
to  avoid  injury  to  cattle  or  stock  found  on 
its  road,  though  such  cattle  and  stuck  may 
be  there  through  the  negligence  of  the 
owner. " 

So,  too,  in  Trow  t.  Railroad  Co.,  24  Yt. 
494,  the  court  say:  "When  the  negligence  of 
the  defendants  Is  proximate,  and  that  of  the 
plaintiff  remote,  the  action  can  then  well  be 
sustained,  although  the  plaintiff  is  not  en- 
tirely without  fault.  This  seems  now  to  be 
settled  in  England  and  in  this  country. 
Therefore,  if  there  be  negligence  on  the  part 
of  the  plaintiff,  yet  if,  at  the  time  when  the 
injury  was  committed,  it  might  have  been 
avoided  by  the  defendant,  in  the  exercise  of 
reasonable  care  and  prudence,  an  action  will 
lie  fur  the  injury.  So,  in  this  case,  if  the 
plaintiff  were  guilty  of  negligence,  or  even 
of  positive  wrong,  in  placing  his  horse  in  the 
road,  the  defendants  were  bound  to  the  exer- 
cise of  reasonable  care  and  diligence  in  the 
use  of  their  road  and  management  of  the  en- 
gine and  train;  and  if,  for  want  of  that  care, 
the  injury  arose,  they  are  liable." 

"The  railroad,"  said  Redfield,  C.  J., 
"cannot  justify  either  recklessness,  want  of 
common  ciire  at  the  time  and  after  the  cattle 
are  discovered,  or  wanton  injury."  Jackson 
V.  Railroad  Co.,  25  Vt.  161. 

"The  negligence,"  said  Baldwin,  J., 
"  which  disables  the  owner  to  sue,  must  be 
negligence  which  directly  or  by  natural  con- 
sequences conduces  to  the  injury.  It  is  not 
easy  for  us  to  see,  therefore,  that  the  mere 
fact  that  a  party  suffers  his  cows  to  go  at 
large  near  the  line  of  fi  railroad,  such  neg- 
ligence as  to  excuse  the  corporation  from 
reasonable  diligence  and  care  to  avoid  in- 
jury to  them  when  they  happen  to  be  on 
the  track.  The  suffering  them  to  go  at 
large,  certainly,  is  not  the  usual  or  natural 
cause  of  such  an  injury.  Such  a  result  would 
not  probably  happen  once  in  a  thousand,  or 
perhaps  ten  thousand,  times. "  The  general 
conclusion  to  be  deduced  from  this  case  is 
that  the  fact  of  merely  permitting  cattle  to  run 
at  large  near  the  line  of  a  railway  is  not 
enough  to  excuse  the  company  from  the  exer- 
cise of  ordinary  care  and  diligence  to  avoid  in- 
juring them  when.they  may  happen  to  stray 
upon  its  track,  consistently  with  a 'due  regard 
for  the  safety  of  its  trains  and  passengers ;  tbitt 
such  acts  upon  the  part  of  the  owner  of  cat- 
tle are  too  remotely  related  to  the  negligence 
of  the  defendant  to  concur  and  combine  with 
it  as  the  proximate  cause  of  the  injury,  and, 
in  the  sense  of  the  law,  do  not  constitute 
contributory  negligence;  but  that  the  failure 
of  the  company  to  exercise  ordinary  care  and 
diligence  under  the  circumstances  is  the  im- 
mediate or  proximate  cause  of  the  injury  or 
loss  of  property,  and  renders  the  company  lia- 
ble for  its  negligence.  So  manifest  is  the 
justice  of  this  requirement,  not  to  injure  or 
kill  stock  which  may  happen  to  stray  upon 
the  track,  if,  by  the  exercise  of  ordinary  care. 


Digitized  by 


Google 


Or.) 


MOSES  V.  SOUTHERN  PAC.  B.  CO. 


503 


It  can  be  prevented,  that  in  some  jurisdic- 
tions, as  we  have  shown,  in  which  the  com- 
mon-law rule  prevHils  as  to  the  duty  of  own- 
ers to  keep  their  stock  witliin  their  inclos- 
ures,  it  has  been  adopted  and  applied.  So 
that,  speaking  generally,  it  may  be  said  that 
a  railroad  company  is  liable  in  damages  for 
injury  to  stock  caused  by  its  negligence, 
where  the  owner  has  contributed  to  the  in- 
jury no  further  than  merely  permitting  them 
to  run  at  large.  Railroad  Co.  t.  Patton,  31 
Miss.  188;  Gorman  v.  Railroad  Co.,  26  Mo. 
441;  Trout  v.  Railroad  Co.,  23  Grat.  623; 
Isbell  V.  Railroad  Co.,  27  Conn.  893;  Bail- 
road  Co.  V.  Williams,  65  Ala.  -74;  Railroad 
Co.  V.  Irish,  72  111.,  404;  Railroad  Co.  v.  Le- 
bus,  14  Bush,  518 ;  McCoy  v.  Railroad  Co., 
40Cal.  532;  1  Thomp.Neg.498;  Beach,  Con- 
trib.  Neg.  §  73. 

Now,  upon  the  facts,  within  which  line  of 
reasoning  does  the  case  before  us  come?  It 
baa  been  held  that  the  common-law  rule  re- 
quiring every  man  to  keep  bis  stock  within 
his  inclusure  is  not  in  force  in  tliis  state. 
Campbell  r.  Bridwell.  5  Or.  312.  It  is  a 
matter  of  common  knowledge  that  it  is  not 
only  the  general  understanding  but  the  cus- 
tom of  the  people  to  allow  their  stock  to  run 
at  large,  and  from  the  first  si'tllement  of  the 
state  until  the  present  time  all  kinds  of  stock 
have  ^een  allowed  lo  run  at  large  on  un  in- 
closed lands.  Besides,  our  legislation  in  re- 
lation to  inclosures,  estrays,  and  the  marking 
and  branding  of  stock  are  inconsistent  with 
its  existence  in  this  state.  It  is  not,  then,  a 
violation  of  law,  nor  a  want  of  ordinary  care, 
merely  to  allow  stock  to  run  at  large  in.  this 
state;  and,  unless  some  special  circumstances 
exist,  no  one,  individual  nor  corporation, 
may  injure  or  kill  them  when  they  stray  up- 
on his  uninclosed  lands,  or  its  railroad  track, 
without  incurring  liability  in  damages  there- 
for, iinless'ordinary  care  and  diligence  was 
exerted  to  prevent  it. 

As  applied  to  the  facts  in  hand,  within  the 
reasoning  of  the  authorities,  the  plaintiff's 
horse  was  not  a  trespasser,  in  tlie  common- 
law  sense,  when  be  strayed  on  the  track  near 
or  on  the  depot  grounds;  nor,  within  the  in- 
tention of  the  statute,  as  we  have  shown, 
waa  the  defendant  under  any  obligation  to 
fence  its  depot  grounds  so  as  to  exclude  the 
horse  or  other  stock.  It  is  conceded  that  the 
defendant  had  a  right  to  its  track;  and  while, 
as  was  said  in  Smith  v.  Railroad  Co.,  34 
Iowa.  508.  "while  the  plaintiff's  cattle  had 
no  right  there,  though,  negatively  stated, 
they  were  not  in  the  wrong  for  being  there," 
yet  that  circumstance  did  not  relieve  the  de- 
fendant of  the  duty  to  exercise  ordinary  care; 
and,  if  the  horse  was  killed,  while  thus  on 
the  track,  by  its  negligence,  the  defendant  is 
liable.  The  original  act  being  neither  negli- 
gent nor  unlawful,  when  the  horse  strayed 
upon  the  track,  and  was  killed,  the  act  of 
the  plaintiff  was  not  tbedirect  nor  proximate 
cause  of  the  injury,  and  could  not,  therefore, 
be  such  negligence  as  would  operate  as  a  de- 
fense, and  preclude  a  recovery.    To  effect 


that  result,  there  must  have  been  mutual 
negligence,  in  the  sense  of  equivalent  acts 
simultaneously  concurring  to  produce  the 
injury.  Before  that  can  happen,  the  origi- 
nal act  of  turning  loose  the  cattle  or  stock 
must  have  been  done  under  such  circum- 
stances as  indicated  a  want  of  ordinary  care 
upon  the  part  of  the  plaintiff  that  contributed 
directly  to  produce  the  injury.  Ordinary 
care  always  has  relation  to  the  situation  of 
the  parties,  and  necessarily  varies  according 
to  the  particular  circumstances  under  which 
it  is  exercised.  An  owner  cannot  turn  loose 
his  stock  regardless  of  circumstances,  or  at  a 
place  where  danger  to  them  is  constant  and 
imminent,  and,  when  an  injury  occurs  to 
them  as  a  consequence  of  his  conduct,  though 
the  defendant  may  not  have  been  free  from 
fault,  escape  the  charge  of  negligence,  or  a 
want  of  ordinary  care.  There  is  a  marked 
difference  between  suffering  stock  to  run  at 
large  upon  aninclosed  lands  along  the  line  of 
a  railroad,  or  adjoining  its  depot  grounds, 
from  which  they  may  stray  upon  the  track, 
and  turning  them  loose,  uncared  for,  and  di- 
rectly upon  tlie  grounds  of  a  depot  or  station 
covered  with  main  and  side  tracks,  switches, 
turn-outs  and  turn-tables,  more  or  less  con- 
stantly in  use,  with  trains  coming  and  go- 
ing, where  danger  is  known  to  exist,  and 
where  injury  to  them  will  probably  happen 
as  a  consequence  of  the  peril  in  which  they 
have  been  voluntarily  placed.  In  the  former 
case,  if  they  are  killed  by  the  negligence  of 
the  company,  the  act  of  the  plaintiff  is  only 
the  remote  cause  of  the  injury,  while  in  the 
latter  it  is  the  proximate  cause  of  the  injury, 
co-operating  with  the  negligence  of  the  de- 
fendant to  produce  it.  In  such  case,  the  act 
itself  is  equivalent  to  deliberately  putting 
the  stock  in  a  place  of  danger,  and  where  in- 
jury to  them  is  a  probable  consequence.  The 
stock  do  not  stray  into  a  place  of  danger,  but 
they  are  turned  loose  into  a  place  where 
danger  is  known  to  exist,  or  may  be  foreseen 
hx  the  exercise  of  ordinary  care;  and  the 
party  cannot  and  ought  not  to  recover  for 
injuries  which  are  the  direct  result  of  his 
own  negligence.  While,  therefore,  an  owner 
may  suffer  his  stock  to  run  at  large,  and 
pasture  upon  uninclosed  lands.  If  they  should 
stray  upon  the  track  of  a  railway,  and  be  in- 
jured or  killed  by  the  negligence  of  the  com- 
pany, it  is  not  considered  such  negligence  as 
directly  conduces  to  the  injury,  and  does  not 
preclude  a  right  of  recovery,  yet  there  may 
be  circumstances  under  which  to  turn  stock 
loose,  uncared  for,  would  indicate  such  reck- 
lessness or  such  want  of  ordinary  care  as 
would  preclude  a  recovery. 

Now,  turning  to  the  record,  we  have  pre- 
sumed, without  any  direct  evidence  of  the 
fact,  that  the  plaintiff  suffered  his  horse  to 
run  at  large,  and  that  he  wandered  upon  the 
depot  grounds  and  the  track  where  the  acci- 
dent occurred.  The  record  shows  that  he  was 
running  back  and  along  and  upon  the  track, 
and  away  from  the  train,  when  he  was  struck, 
on  the  depot  grounds,  from  40  to  60  feet 
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from  the  place  where  he  started  on  the  track; 
that  when  the  train  was  about  300  yards  dis- 
tant, and  signaled  its  approach  to  the  station 
by  blowing  its  whistle,  the  horse  then  was 
either  upon  the  depot  grounds  along-side  of 
the  track,  or  else  wa')  upon  the  public  road, 
and  soon  thereafter  was  seen  upon  tlie  track. 
Within  the  principles  of  the  authbrities 
where  it  is  not  unlawful  to  allow  stock  to 
run  at  large,  "a  railroiid  company  must  re- 
spond in  damages  for  injuries  to  stock 
through  its  negligence  when  the  owner  has 
contributed  to  the  injury  no  further  than 
merely  permitting  it  to  run  at  large."  Nor 
is  there  anything  in  the  record  to  except  the 
case  from  the  operation  of  this  principle. 
There  is  no  suggestion  upon  the  facts,  or 
any  special  circumstances,  which  made  the 
conduct  of  the  plaintiff  in  the  premises 
negligent,  or  to  charge  him  with  a  want  of 
ordinary  care.  The  place  where  the  Injury 
occurred  was  not  a  railway  station  in  a 
thickly-populated  community,  near  to  or  ad- 
joining some  large  and  thriving  town,  netted 
with  tracks  and  switches  and  turn-outs,  at 
which  a  volume  of  business  was  done,  re- 
quiring the  constant  ase  of  its  depot  grounds 
for  its  trains  passing  and  repassing,  and 
where  danger  to  roaming  stock  could  be  fore- 
seen, and  where  to  turn  them  looscwould  be 
voluntarily  putting  them  where  injury  to 
them  would  be  the  natural  and  probable  con- 
sequence. 

We  concur  in  the  case  of  Smith  v.  Kail- 
road  Co.,  34  Iowa,  508,  to  which  we  have 
been  referred,  that  "the  owner  of  cattle  may 
not  turn  them  out,  and  enable  them  to  fre- 
quent a  place  of  great  peril  on  tlie  depot 
grounds  or  track  of  a  railroad  company,  and 
then  demand  that  the  railroad  company  shall 
stop  its  trains,  and  drive  o£F  bis  cattle,  or 
slacken  the  speed,  or  change  the  time-table, 
in  order  to  deliver  his  cattle  from  the  peril 
in  which  he  has  voluntarily  placed  them." 
But  it  mast  not  be  overlooked  that  the  court 
immediately  added  that,  "if  the  injury  to  the 
cattle  was  caused  by  the  negligence  of  those 
having  charge  of  the  train,  and  which  injury 
might  have  been  avoided  by  the  use  of  ordi- 
nary diligence  and  care,  then,  of  course,  the 
plalntiH  might  recover."  The  use  of  the 
words  in  the  last  clause  of  the  instruction, 
"and  that  such  negligence  contributed  to  the 
accident,"  was  not  in  the  sense  of  such  negli- 
gence as  was  the  proximate  cause  of  tlie  in- 
jury, and  operative  as  a  defense,  but  only  as 
a  remote  cause  of  the  injury,  and  would  not 
preclude  a  recovery.  The  instruction  must 
be  examined  by  the  light  of  the  facts  to  which 
it  is  applied,  and  the  circumstance  of  allow- 
ing the  horse  to  run  at  large,  except  under 
special  circumstances  not  raised  by  this  rec- 
ord, is  not  an  omission  of  ordinary  care; 
and  the  law  is,  when  a  railroad  company  has 
injured  stock  through  its  negligence,  that  it 
is  liable,  where  the  owner  has  contributed  to 
the  injury  no  further  than  merely  permitting 
'■is  stock  to  run  at  large. 

^here  is  a  large  class  of  cases,  beaded  by 


Davies  v.  Mann,  10  Mees.  &  W.  546. — a  case 
much  criticised,  but  which  Judge  Thosu'son 
shows  has  been  approved  by  the  great  weight 
of  authority,  (5  South,  Law  Rev.  835,) — in 
which  the  principle  is  upheld  as  declared  by 
Lord  Abinger,  that,  "as  the  defendant 
might  by  proper  care  have  avoided  injuring 
the  animal,  and  did  not,  be  is  liable  for  the 
consequences  of  bis  negligence,  though  the 
animal  may  have  been  improperly  there,"  and 
which,  as  applied  to  the  present  case,  is  con- 
clusive of  the  reaull already  reached.  Audit 
may  be  observed,  further,  that  that  case  and 
others  were  subsequently  reviewed  and  con- 
sidered by  the  court  of  excbecquer  in  Tuff  v. 
Warman.  94  £.  C.  L.  573;  and  it  was  held 
that  mere  negligence  or  want  of  ordinary 
care  on  the  part  of  the  plaintiff  would  not 
disentitle  him  to  recover,  if  the  defendant 
might,  by  the  exercise  of  ordinary  care  and 
caution,  have  avoided  the  neglect  or  careless- 
ness of  the  plaintiff.  And,  in  a  still  later  and 
much  discussed  case,  (Kadley  v.  Railway  Co., 
L.  R.  1  App.  Cas.  759,)  it  was  held  error  to  in- 
struct the  jury,  if  there  was  contributory  neg- 
ligence in  the  plaintiff,  they  should  Bnd  for  - 
the  defendant,  without  adding  the  qualifica- 
tion, "unless  the  defendant  could  have 
avoided  the  mischief  by  the  exercise  of 
reasonable  care."  Lord  Pemzance  said: 
"The  first  proposition  is  a  general  one,  to- 
this  effect:  that  the  plaintiff,  in  an  action  for 
negligence,'  cannot  succeed  if  it  is  found  by 
the  jury  that  he  has  himself  been  guilty  of  any 
negligence,  or  want  of  ordinary  care  which 
contributed  to  cause  the  accident.  But  there 
is  another  proposition  equally  well  estat»- 
lished,  and  it  is  a  qualiflcatiou  upon  the  first; 
namely,  that,  though  the  plaintiff  may  have 
been  guilty,  of  negligence,  and  altl^ough  that 
negligence  may  in  fact  have  contributed  Uk 
the  accident,  yet,  if  the  defendant  could,  in 
the  result,  by  the  exercise  of  ordinat'y  care 
and  diligence,  have  avoided .  the  mischief 
which  happened,  the  plaintiff's  negligence 
will  not  excuse  him."  As  applied  to  the 
facta  in  hand,  the  defendant  is  required  to 
avoid  the  destruction  of  life  and  property,  if 
by  ordinary  care  it  may  be  safely  done,  or 
else  it  will  be  liable,  though  the  plaintiff 
may  have  been  negligent.  AVhart.  Neg.  g  379, 
note  5.  So  cogently  has  this  principle — that 
no  person  or  corporation  had  the  right  to- 
recklessly  inflict  wrong,  or  to  destroy  the 
property  or  animals  of  another,  even  when 
tres^iassing.  If  by  the  exercise  of  ordinary 
care  it  may  be  avoided,  with  due  regard  to 
the  safety  of  the  train — impressed  itself  upon 
the  justice  and  humanity  of  courts,  thai  it 
has  been  adopted  and  applied  in  some  juris- 
dictions where  the  common-law  rule  prevails, 
wliich  requires  tlie  owner  to  keep  his  stock 
within  his  inclosure.  Within  the  doctrine  of 
these  cases,  although  the  present  case  does 
not  require  us  to  invoke  it,  the  instruc- 
tion is  incontestably  sustained  by  the  law. 
As  no  other  question  is  presented  by  the  rec- 
ord, or  made  at  the  argument,  it  follows 
that  the  judgment  must  be  affirmed. 
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Thayer,  C.  J.,  {dCssenttng.)  I  am  un- 
able to  concur  in  the  result  re«cli«fd  by  the 
majority  of  the  members  of  the  court  in  this 
case.  I  cannot  assent  to  the  view  that  an 
owner  of  domestic  animals  can  pasture  them 
upon  the  depot  grounds  of  a  railroad  com- 
pany without  being  chargeable  with  such  a 
degreeof  negligence  as  wili,preclude  his  right 
to  a  recovery  of  damages  for  their  injury  or 
destruction  by  moving  trains  of  cars  upon  the 
trade  of  the  road,  unless  done  intentionally. 
There  is  no  stronger  evidence  to  my  mind  of 
-carelessness  and  negligence  upon  tlie  part  of 
such  owner  than  to  allow  the  animals  to  go 
at  large,  and  wander  about  such  places, 
where  they  are  necessarily  exposed  to  being 
run  over  and  killed.  My  learned  associate 
wbo  prepared  the  majority  opinion  herein 
has  'With  great  care  and  research  collated  a 
large  number  of  botb  English  and  American 
authorities  upon  the  subject,  and  drawn  as  a 
-conclusion  therefrom  that  where  the  common- 
law  rule,  which  required  the  owner  of  stock 
to  keep  ill  within  bis  own  inclosure,  did  not 
prevail,  bis  permitting  it  to  run  at  large 
would  not,  if  it  were  to  stray  upon  a  railroad 
track,  and  receive  injury,  necessarily  be  such 
negligence  as  directly  contributod  to  the  inju- 
ry; and  he  attempts  to  show  that  the  com- 
mon-law rule  referred  to  does  not  obtain  in 
this  state.  As  an  abstract  proposition,  I 
make  no  contention  respecting  that  view; 
but,  in  the  determination  of  all  this  class  of 
cases,  we  must  look  squarely  at  the  facts  and 
circumstancesr  in  order  to  make  a  just  decis- 
ion. Theories  and  distinctions,  however 
specious  and  refined,  cannot  disprove  a  self- 
evident  truth.  * 

It  appears  from  the  bill  of  exceptions  that 
the  respondent  has  lost  two  horses,  which 
have  been  run  over  and  killed  by  rail-cars  up- 
on the  road  in  question ;  and  it  is  very  evident 
that  if  he  had  a  large  band,  and  took  no  bet- 
ter care  of  them  than  he  did  of.  the  one  in 
question,  as  shown  by  the  testimony,  lie 
would  lose  them  all  in  the  same  way,  unless 
the  company  ceased  to  operate  its  road,  and 
turned  its  depot  grounds  into  a  horse  pasture. 
The  bill  of  exceptions  states  that  "the  evi- 
dence tended  to  show  that  said  horse,  at  the 
time  when  he  was  struck  by  defendant's  loco- 
motive, was  running  at  large  on  defendant's 
depot  grounds  in  the  town  of  Tangent,  Linn 
«oanty,  *  t;  •  and  had  at  different  times 
previously  to  said  day  been  seen  occasionally 
pasturing  upon  said  depot  grounds;  that 
plaintiff  resided  at  all  times  in  said  town  of 
Tangent,  and  700  or  800  feet  away  from  said 
depot  grounds."  This  court  knows  judicial- 
ly that  the  railroad  in  question  constitutes 
a  part  of  a  line  of  road  extending  from  Port- 
land, Or.,  to  San  Francisco,  Gal.,  a  distance 
of  more  than  70U  miles,  and  is  the  main  av- 
enue of  transportation  of  passengers  and 
freight  between  the  two  states:  that,  in  op- 
erating it,  a  large  number  of  trains  of  cars 
and  rolling  stock  are  employed;  and  that,  at 
all  such  points  as  that  in  question,  horses 
and  cattle  could  not  be  permitted  to  pasture 


upon  its  depot  grounds  with  any  degree  of 
security,  however  vigilant  and  careful  those 
having  charge  of  the  ti-ains  and  rolling  stock 
might  be  in  regard  to  their  management. 
Yet  the  respondent,  living  in  said  town  of 
Tangent,  within  a  few  hundred  feet  of  the 
place  where  his  horse  was  killed,  permits  it 
to  run  at  large  upon  the  lands  of  the  company 
adjoining  the  depot,  which  must  necessarily 
be  left  open,  in  order  to  enable  the  public  to 
transact  business  with  the  company.  To 
conclude  that  such  act,  under  the  circum- 
stances, is  not  the  result  of  supine  indiffer- 
ence and  negligence  upon  the  part  of  the 
owner  of  the  animal  would,  it  seems  to  me, 
be  alMurd,  aud  to  stultify  reason.  The  re- 
spondent probably  resided  upon  a  town  lot, 
and,  having  no  ground  to  pasture  his  horse 
upon,  conduded  he  might  forage  upon  the 
company's  land.  He  knew,  of  course,  that 
he  had  no  right  to  allow  his  horse  to  run  there; 
knew  that  he  was  exposing  the  animal  to  im- 
minent peril  by  doing  so.  But  the  opportu- 
nity Vras  so  favorable  for  nipping  herbage 
from  another's  land  free  of  expense  tliat  he 
was  willing  to  take  the  risk  of  sacrificing  the 
life  of  the  horse.  I  can  conceive  of  no  care- 
lessness more  censurable  than  to  allow  horses 
and  cattle  to  run  at  large  in  such  a  locality; 
and  no  prudent  man  would  think  of  permit- 
ting it,  out  of  regard  for  the  beasts  them- 
selves. But  there  are  other  far  more  im- 
portant considerations  tlian  the  regard  for 
the  animals,  and  their  value.  Tliese  things 
are  incomparable  to  the  damage  liable  to  ac- 
crue in  consequence  of  running  an  engine 
and  train  of  cars  oversuch  animals.  Several 
employes  upon  railroads  have  lost  their  lives 
during  the  last  year  or  two  from  such  inci- 
dents, and  thousands  of  dollars  of  damage 
done.  Cars  have  been  thrown  from  the  track, 
and  the  lives  of  passengers  jeopardized.  A 
railroad  company  can  ill  afford  to  run  its 
engine  and  cars  over  an  animal,  and  will  not 
do  so,  where  it  can  possibly  be  avoided, 
whether  liable  for  its  value  or  not.  The  re- 
spondent had  no  legal  or  moral  right  to  suffer 
his  horse  to  be  at  large  upon  a  railroad  com- 
pany's depot  grounds.  He  was  thereby  do- 
ing the  company  and  the  public  a  positive 
wrong,  and  I  am  opposed  to  his  being  re- 
warded for  his  unjustifiable  negligence  in 
that  particular.  That  his  act  in  allowing  the 
animal  to  go  where  it  did  directly  contributed 
to  the  damage  he  seeks  to  recover,  and  which 
the  jury  graciously  awarded  to  him,  there  can 
be  no  doubt,  if  viewed  from  a  common  sense 
stand-point.  This  is  not  a  case  involving 
the  right  of  stock  to  run  at  large  upon  a 
range  or  open  common.  There  the  land  is 
thrown  open,  or  left  open,  by  the  voluntary 
act  of  the  proprietor,  which  is  construed  to 
be  an  implied  license  to  the  owners  of  do- 
mestic animals  to  use  the  same  for  grazing 
purposes.  But  here  the  railroad  company  is 
compelled  to  leave  its  depot  grounds  open, 
for  the  accommodation  of  the  public,  for  the 
purposes  of  receiving  and  delivering  freight, 
and  for  the  convenience  of  persons  traveling 
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upon  it.  The  grounds  being  left  uninclosed, 
under  such  circumstances,  cannot  be  con- 
strued into  a  license  to  pasture  them,  andtlie 
conditions 'are  of  such  a  character  as  to  im- 
pliedly forbid  it.  Nor  do  I  oppose  the  view 
expressed  in  the  said  opinion  regarding  the 
duty  of  employes  of  a  railroad  company  to 
use  reasonable  elTort  at  all  times  to  prevent 
the  injury  or  destruction  of  such  animals 
when  found  upon  tlie  track  of  the.  road,  al- 
though they  are  there  wrongfully.  Jiecanse 
cattle  or  horses  go  upon  a  railroad  traclc 
through  the  negligence  of  their  owner,  it  does 
not  follow  that  the  company  lias  the  right  to 
kill  them.  Its  employes  should  always  avoid 
running  them  down,  where  they  are  able  to 
stop  the  train  witliont  injury  to  it,  or  without 
endangering  the  safety  of  passengers.  But 
I  am  decidedly  opposed  to  a  trial  court  refer- 
rlug  such  a  question  to  a  jury,  unless  there 
is  evidence  in  the  case  tending  to  establisli 
the  fact  that  they  could  reasonably  and  safely 
have  stopped  the  train. 

The  majority  members  of  the  court  assume 
that  the  evidence  in  this  case  tended  to  prove 
that  the  managers  of  the  train,  by  the  exer- 
cise of  reasonable  diligence,  could  have  ob- 
viated the  casualty  in  question.  I  very  much 
doubt,  liowever,  wlietiier  it  warrants  tliat  as- 
sumption. The  statement  in  the  bill  of  ex- 
ceptions in  regard  to  that  matter  is  as  follows: 
"That  said  locomotive  was  at  the  time-at- 
tached to  one  of  defendant's  regular  passenger 
trains,  which  passed  through  said  town  and 
depot  grounds,  from  north  to  south,  about  1 
o'clock  p.  H.  of  the  day,  which  was  the  regu- 
lar time  for  said  train  to  pass  said  station  at 
Tangent;  that,  upon  approaching  said  station, 
and  when  about  30O  yards  distant  therefrom, 
the  engineer  in  charge  of  the  train  signaled 
bis  approach  to  said  station  by  sounding  tlie 
whistle;  that  said  horse  was  at  the  time  either 
tipon  the  depot  grounds  along-side  the  traok, 
or  else  was  upon  the  public  road,  at  the  north 
boundary  line  of  the  depot  grounds,  and  soon 
thereafter  was  seen  upon  the  track  of  the 
railroad,  on  the  depot  grounds,  which  track, 
neartheroarl,  was  elevated  seme  ten  or  twelve 
feet,  and  at  the  place  where  the  horse  was 
struck  was  elevated  six  or  eight  feet  above 
the  surrounding  ground;  that  soon  after  the 
whistle  was  sounded  the  horse  was  so  seen 
upon  the  track  between  the  last-named  two 
points  on  ihedepot  grounds,  and  was  walking 
along  towards  the  apjiroaching  train,  as  if  in- 
tending to  reach  said  county  road,  which 
crosses  the  railroad  track  at  that  point;  that 
when  the  horse  had  progressed  a  few  steps  in  , 
that  direction  upon  the  track  the  engineer 
sounded  the  alarm  whistle  twice  or  of tener, 
and  turned  the  steam  through  the  cylinder 
cocks,  to  drive  the  horse  from  the  track;  that 
the  horse  was  at  that  time  from  sixteen  to 
sixty  feet  from  said  road,  and  the  train  was 
distant  from  the  horse  from  one  hundred  and 
eighty  to  two  hundred  and  fifty  feet  on  the 
opposite  side  of  the  said  county  road;  that 
when  the  engineer  so  sounded  the  alarm  whis- 
'e  the  horse  turned  immediately  around  on 


the  track,  and  started  running  back  along 
and  upon  the  track,  towards  the  south,  and 
away  from  the  train,  but  was  overtaken  and 
struck  by  the  train  within  from  forty  to  sixty 
feet  from  where  he  so  turned  around  on  the 
track;  •  •  *  that  there  is  a  conflict  of 
evidence  as  to  what  the  speed  of  the  train 
was  when  said  horse  was  Brst  seen  to  go  on 
the  track,  and  said  alarm  whistje  was  sounded, 
and  as  to  whether  or  not  said  speed  was 
slacked  before  the  horse  was  overtaken,  and 
struck  by  the  locomotive,  and  as  to  whether 
or  not  tlie  engineer  endeavored  to  and  could 
have  stopped  tlie  train  after  the  horse  went 
upon  the  track,  and  before  lie  was  struck  by 
the  locomotive,  the  speed  of  the  train  when 
the  horse  went  upon  the  track  being  variously 
estimated  by  witnesses  at  from  eight  to  twenty 
miles  per  hour,  and  some  of  tlie  witnesses 
testified  that  the  speed  of  the  train  was 
considerably  lessened  before  the  horse  was 
struck,  while  other  witnesses  testified  that 
they  could  not  perceive  that  the  speed  of  the 
train  was  at  all  diminished  between  the 
sounding  of  the  alarm  whistle  and  the  striking 
of  the  horse.  The  engineer  testified  that  im- 
mediately upon  sounding  the  alarm  whistle 
he  applied  the  brakes,  reversed  the  engine, 
and  did  all  that  it  was  in  his  power  to  do  to- 
wards stopping  the  train,  which  was  running 
about  three  miles  per  hour  when  the  horse 
was  struck.  The  other  witnesses  who  testi- 
fied were  standing  on  the  depot  platform, 
some  300  feet  distant  from  the  point  where 
the  horse  was  struck  by  the  locomotive,  and 
nearly  in  a  direct  line  with  the  length  of  the 
approaching  train ;  and  some  of  tiiem  stated 
that  they  did  not,  and  some  of  them  that  they 
did,  think  the  engineer  endeavored  to  check 
the  speed  of  the  train  before  striking  the 
horse." 

I  do  not  think  the  jury  were  justified  in 
finding  from  the  facts,  under  the  roost  favor- 
able construction  to  the  respondent  which 
they  could  reasonably  give  them,  that  the 
employes  of  the  company  in  charge  of  the 
train  were  guilty  of  violating  their  duty  in 
the  particular  referred  to.  I  do  not  believe 
that  the  facts  were  sufficient  to  sustain  an  al- 
legation that  said  employes,  by  the  exercise 
of  reasonable  care  and  diligence,  could  have 
avoided  striking  the  horse  with  the  locomo- 
tive. A  finding  by  the  jury  that  a  train  was 
running  at  the  maximum  or  minimum  rata 
supposed  by  the  witnesses,  or  any  interme- 
diate rate,  per  hour,  when  the  alarm  whistle 
was  sounded,  and  that  it  was  250  feet  from 
the  horse  at  the  time, — the  greatest  estimated 
distance, — and  that  the  engineer  was  not  en- 
deavoring to  stop  It,  and  could  have  dune  so, 
after  the  horse  went  upon  the  track,  and  be- 
fore it  was  struck  by  the  locomotive,  would 
not  hare  been  sufficient  to  establish  such 
want  of  care  or  negligence;  as  it  would  have 
lacked  the  further  essential  fact  that  the  train 
could  hare  been  stopped  within  the  distance 
indicated,  and  upon  that  character  of  grade, 
without  danger  of  wrecking  it,  and  imperil- 
ing the  safety  of  those  on  board.    An  en- 
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gineer  of  a  railroacl  train  is  charged  with  a 
responsible  duty,  and  he  must  be  tlie  judge, 
in  the  event  of  an  emergency,  as  to  the  proper 
course  to  be  pursued.  He  is  often  compelled, 
In  cases  of  threatened  danger  from  causes 
such  as  exited  in  this  case,  to  accelerate  in- 
stead of  retarding  the  speed  of  the  train,  in 
order  to  save  his  own  life,  and  the  lives  of 
others  depending  in  a  great  measure  upon  his 
prudence  and  discretion .  It  would  therefore 
be  highly  unjust  to  impute  negligence  to  bis 
conduct  in  the  performance  of  his  duty, 
without  proof  of  all  the  facts  necessary  to 
constitute  it.  It  could  hardly  be  supposed 
that  a  person  intrusted  to  so  important  a 
station  as  that  of  engineer  upon  a  passenger 
train  of  cars  would  neglect  to  check  the  speed 
of  the  train  in  order  to  avoid  running  over  a 
horse  discovered  upon  the  track,  where  it 
could  be  effectually  and  safely  done.  No  one 
knows  better  than  the  engineer  himself  that 
his  own  life  is  in  imminent  peril  whenever 
such  an  occurrence  happens;  and  the  law  of 
self-preservation,  if  no  other  consideration, 
would  prevent  him  from  voluntarily  taking 
such  a  risk.  I  think  it  may  reasonably  be 
claimed,  as  a  rule  of  evidence  in  such  cases, 
that  tlie  engineer  is  presumed  to  have  per- 
formed his  duty,  unless  the  contrary  is  shown 
by  direct  and  positive  proof.  In  this  case, 
however,  no  proof  of  any  neglect  on  the  part 
of  the  engineer,  or  of  any  of  the  employes  of 
the  company,  was  attempted  to  be  established, 
except  by  remote  inference,  not  deducible 
from  the  facts -claimed.  It  seems  to  me, 
therefore,  that  when  the  circuit  court  gave 
the  instruction:  "In  this  case,  if  you  believe 
from  the  evidence  that  the  plaintiff  was 
guilty  of  negligencb  in  allowing  his  horse  to 
be  upon  the  depot  grounds  of  defendant,  and 
that  such  negligence  contributed  to  the  acci- 
dent, still,  if  you  believe  the  accident  could 
have  been  avoided  by  the  exercise  of  ordinary 
care  and  diligence  on  the  part  of  the  defend- 
ant, the  defendant  is  liable," — ^it  committed 
error.  Cases  of  this  kind  are  too  important 
to  the  public  to  be  left  wholly  to  the  decision 
of  a  jury,  who,  in  ninety-nine  cases  out  of  a 
hundred  will  determine  them  from  sympathy, 
prejudice,  and  caprice.  Courts  have  a  re- 
sponsibility to  perform  aside  from  announc- 
ing abstract  propositions  of  law.  Itisthedaty 
of  a  trial  court,  and  of  this  court,  to  see  that 
justice  is  administered;  and  it  cannot  be 
shirked  by  a  pretext  that  the  case  was  a  prop- 
er one  to  be  determined  by  the  jury.  In  the 
trial  of  actions  at  law,  where  the  testimony 
in  support  of  the  issue  is  conflicting,  it  is  the 
province  of  the  jury  to  determine  the  facts; 
but  the  court  should  always  carefully  scan 
the  testimony,  and  ascertain  upon  what  issues 
between  the  parties  it  is  conflicting,  and  not 
shuffle  the  whole  responsibility  onto  the  jury. 
The  instruction  above  set  out  left  the  jury, 
in  this  case,  free  to  determine  it  according  to 
their  own  notions  of  right,  and  without  re- 
gtucd  to  the  rules  of  law. 

The  court  had  refused  to  give  the  instruc- 
tion requested  by  the  appellant's  counsel, — 


that  it  was  negligence  in  the  owner  of  a  horse 
to  voluntarily  permit  it  to  run  at  large,  and 
seek  pasturage  upon  railroad  depot  grounds, 
and,  if  it  were  unintentionally  injured  by  the 
employes  of  the  railroad,  through  negligence 
in  operating  its  cars,  while  the  horse  was  so 
trespassing  upon  such  grounds,  the  owner  of 
the  horse  could  not  recover  damages  from  the 
railroad  company  for  such  injury, — and  after 
such  refusal  proceeded  to  tell  the  jury  that,  if 
they  believed  from  the  evidence  that  the 
plaintiff  was  guilty  of  negligence  in  allowing 
his  horse  to  be  upon  the  depot  grounds  of 
defendant,  and  that  such  negligence  contrib- 
uted to  the  accident,  still,  etc.  By  this  in- 
struction, the  question  as  to  whether  or  not 
the  plaintiff  was  guilty  of  negligence  in  al- 
lowing his  horse  to  be  upon  the  depot  grounds 
of  defendant,  and  that  such  negligence  con- 
tributed to  the  accident, — a  very  important 
question  of  law,  indeed, — was  left  entirely  to 
the  belief  of  the  jury  from  the  evidence.  Yet 
this  part  of  the  instruction  is  less  objectiona- 
ble than  the  latter  clause  thereof,  as  it  restricts 
the  jury  in  their  finding,  whether  the  plaintiff 
was  guilty  of  negligence  on  account  of  the  act 
referred  to,  and  whether  such  negligence  con- 
tributed to  the  accident,  to  their  belief  from 
the  evidence,  while  the  latter  clause,  to  the 
effect  that,  if  they  believed  that  the  accident 
would  have  been  avoided,  etc.,  would  indi- 
cate that  they  might  And  the  defendant  liable 
from  general  belief,  or  belief  derived  from 
any  source.  The  rule  that  a  railroad  com- 
pany may  be  liable-for  killing  stock  upon  its 
road,  although  wrongfully  there,  does  not 
arise  out  of  any  new  principle.  It  has  always 
been  recognized  as  a  wholesome  doctrine 
that  an  owner  of  property  had  no  right  to  de- 
stroy or  mistreat  another's  cattle  found  tres- 
pax-Ing  upon  the  property,  but  must  exercise 
reasonable  care  and  prudence  in  removing 
them.  The  issue  in  this  case  was  to  this  ef- 
fect: The  plaintiff  said  to  the  defendant: 
"My  horse,  without  any  fault  of  mine,  went 
upon  'your  railroad  track;  and  your  agents 
and  servants  so  carelessly  and  negligently  ran 
and  managed  your  locomotive  and  cars  upon 
said  track  that  the  same  were  run  gainst  the 
horse,  and  thereby  killed  it,  to  my  damage," 
etc.  The  defendant  said,  in  answer  thereto: 
"My  agents  and  servants  were  not  guilty  of 
the  alleged  carelessness  and  negligence,  but 
the  damage  of  which  you  complain  resulted 
from  your  own  carelessness  and  negligence." 
Now,  the  plaintiff  having  failed  tochargean 
intentional  injury  to  his  animal,  should,  in 
order  to  avail  himself  of  the  rule  which  al- 
lows a  recovery,  in  such  cases,  in  favor  of 
a  party  guilty  of  contributory  negligence  on 
his  part,  have  averred  in  the  reply  that,  not- 
withstanding the  alleged  carelessness  and 
negligence  charged  .against  him  in  the  an- 
swer, he  was  still  entitled  to  recover  the  value 
of  his  horse,  for  that  the  agents  and  servants 
of  the  defendant  might  and  could,  by  the  exer- 
cise of  reasonable  efforts,  have  avoided  run- 
ning the  locomotive  against  the  animal,  and 
that  they  wholly  failed  to  make  such  efforts. 
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This  would  have  presented  the  real  issne  in 
the  case, — au  issue  tendered  by  the  plaintiff, 
and  which  he  would  have  been  compelled  to 
maintain  by  a  preponderance  of  evidence; 
but  he  tendered  no  such  issue  in  his  reply. 
Upon  the  contrary,  he  merely  denied  the  al- 
legation of  his  own  carelessness  and  negli- 
gence in  the  affair.  The  court,  however, 
cast  the  burden  upon  the  defendant  of  prov- 
ing, not  only  that  the  plaintiff  was  guilty  of 
carelessness  and  negligence  whicli  contrib- 
uted to  the  injury,  but  virtually  required  the 
defendant  to  sliow  that  it  could  not  have 
avoided  the  accident  by  the  exercise  of  ordi- 
nary care  and  diligence.  The  said  instruction, 
substantially,  went  to  that  effect.  It  was  to 
the  effect  that,  if  the  jury  found  the  plaintiff 
was  guilty  of  negligence  in  ttie  affair,  "and 
that  such  negligence  contributed  to  the  acci- 
dent, still  the  defendant  was  liable,  if  the 
jury  believed  that  it  could  have  been  avoided 
by  the  exercise  of  ordinary  care  and  diligence 
on  the  part  of  the  defendant. "  Under  that 
view,  a  plea  on  the  part  of  a  defendant,  in 
an  action  against  him  for  negligence,  that 
the  plaintiff  was  also  guilty  of  negligence 
which  contributed  to  the  injury,  would  not 
be  good  unless  it  were  averred  in  the  plea, 
also,  that  the  result  could  not  have  been 
avoided  by  the  exercise  of  ordinnry  care  and 
diligence  on  the  part  of  the  defendant.  Nor 
would  the  defendant's  proof  in  support  of  bis 
plea  be  of  any  avail  unless  it  incontestably 
established  that  the  occurrence  could  not  have 
been  avoided  by  the  exercise  of  such  care  and 
diligence  on  his  part.  The  logical  aspect  of 
the  instruction  is  far  beyond  my  comprehen- 
sion. If  the  plaintiff's  negligence  contrib- 
uted to  the  accident,  and  the  defendant  was  so 
guilty  of  negligence  in  the  affair,  then  it  was 
necessarily  the  result  of  their  joint  wrong; 
and  it  certainly  could  have  been  avoided  by 
the  exercise  of  ordinary  care  and  diligence  on 
the  part  of  the  plaintiff.  Why,  then,  should 
the  defendant  be  liable  to  thp  plaintiff  for  its 
wrong,  when  the  plaintiff's  wrong  'whs  at 
least  equally  as  instrumental  in  producing 
the  result?  This  will  be  the  first  case  on 
record,  I  imagine,  where  contribution  be- 
tween wrong-doers  has  been  enforced  by  a 
court  of  justice.  If  there  had  been  evidence 
in  the  case  tending  to  show  that  the  conduct 
of  the  agents  and  servants  of  the  appellant 
was  reckless  in  the  transaction  whiuh  resulted 
in  the  destruction  of  the  respondent's  horse, 
or  which  indicated  a  total  indifference  and 
disregard  of  the  respondent's  rights  uf  proper- 
ty, and  such  fact  had  been  alleged  in  the  com- 
plaint, or  set  forth  in  the  reply,  the  trial  court 
might  very  properly  have  instructed  the  jury 
that,  if  they  found  that  such  had  been  the  con- 
duct of  the  agents  and  servants  of  the  appel- 
lant, they  would  be  authorized  to  find  him 
liable,  although  the  plaintiff  was  guilty  of  neg- 
ligence which  contributed  to  the  accident; 
but,  in  order  to  admit  of  a  recovery  in  such 
a  case,  the  conduct  of  the  defendant  must 
'  be  proven  to  have  been  something  more  than 
negligent.    It  must  be  shown  to  have  l)een 


willfully  done;  for  upon  no  other  ground  can  a 
plaintiff  recover  damages  against  a  defend- 
ant for  an  injury  resulting  from  the  joint  act 
of  both  parties.  The  law  will  not  tolerate  so 
illogical  a  sequence  as  the  allowance  of  a  re- 
covery of  damages  by  one  party- against  an- 
other on  account  of  a  transaction  in  which 
they  are  in  pari  ddicto.  But  to  submit  to  a 
jury  questions  of  fact  where  there  is  no  evi- 
dence in  the  case  which  will  warrant  them 
in  making  a  finding  thereon,  or  to  submit 
to  them  questions  involving  both  law  and 
fact  in  a  confused  mass,  and  then  send  them 
out  to  guess  at  a  verdict,  is  a  travesty  upon 
justice. 

I  do  not  think  the  respondent  was  entitled 
to  recover  the  judgment  appealed  from,  nor 
see  bow  it  can  legally  be  upheld.  It  is  un- 
just in  principle,  and  pernicious  in  its  conse- 
quences, and  was  evidently  obtained  by  sham 
and  pretense.  The  idea  that  those  in  charge 
of  the  train  of  cars  in  question  ran  it  against 
the  horse  purposely,  or  failed  to  do  all  in 
their  power  which  could  safely  be  done  to 
avoid  the  collision,  is  too  absurd  and  pre- 
posterous to  be  credited  for  a  moment.  The 
courts  of  this  state  cannot  afford  to  tolerate 
a  sentiment  which  ignores  the  rights  of  any 
parlies  litigant,  whether  belonging  to  nat- 
ural or  artificial  persons.  Because  the  ap- 
pellant is  a  wealthy  railroad  corporation, 
and  possibly  arbitrary,  extortionate,  and  ex- 
acting in  its  dealings  with  the  public,  it  does 
not  follow  that  its  rights  should  be  ignored. 
Nor  is  it  good  policy  on  the  part  of  the  com- 
munity to  countenance  or  encourage  such 
practice.  We  must  deal  honestly  and  fairly 
by  railroad  companies,  whether  they  do  so 
by  us  or  not.  Such  a  course  will  be  found  to 
be  by  far  the  best  in  the  long  run.  We  may 
succeed  in  compelling  them  to  pay  for  a  few 
horses  and  cattle  belonging  to  thriftless 
owners,  who  would  probably  prefer  to  have 
them  run  over  and  killed,  if  they  could  get 
anywhere  near  their  estimate  of  value  of  the 
animals,  than  to  exert  the  slightest  effort  to 
prevent  the  occurrence;  but  the  advantage 
will  be  very  inconsiderable  as  compared  to 
the  injury  which  retaliatory  measures,  if  re- 
sorted to  on  the  part  of  the  railroads,  would  oc- 
casion, and  it  would  be  very  unwise  to  incite 
any  such  antagonism.  Railroiid  companies 
should  be  rei]uired  to  do  their  full  duty  to  the 
public,  and,  if  it  need  legislation  to  enforce  it, 
stringent  measures  should  be  adopted;  but 
to  allow  a  petty  system  of  illegal  and  unjust 
plundering  of  them  will  prove  t-o  be  an  in- 
discreet and  short-sighted  policy. 


(20  Nev.  44S> 

Ford  et  al.  v.  McGregor.    (No.  1,315.) 

(Supreme  Court  of  Nevada.    March  8,  IS90.) 

Taxable  Puopbrtt— Erbokkous  Tazatio!!. 

1.  Live-stock  driven  from  the  home  ranch  of 
the  owners  into  another  county,  to  be  herded  there- 
in temporarily,  and  then  returned  to  the  ranch 
in  the  home  county,  is  not  assessable  for  taxes  in 
the  former  county.  Barnes  v.  Woodbory,  17  Not. 
883,  foUowed. 
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a.  In  asaoBsIng  property  not  taxable  tbe  as- 
sessor acts  ministerially,  and  not  judicially,  and 
Is  personally  liable. 

Appeal  from  district  coart,  Nye  county; 
Thomas  H.  Wells,  Judge. 

A.  E.  Chmey,  for  appellants.  Rives  dts 
Beatty,  for  respondent.  - 

MtJBPHY,  J.  Appellants  Ford  &  Merrltt 
are  copartners  in  the  business  of  stock-rais- 
ing. Tbej  are  the  owners  of  real  estate  and 
personal  property,  consisting  principally  of 
sheep,  in  Eureka  county.  They  have  no  real 
estate  in  Nye  county.  Merritt  resides  in 
California.  The  home  ranch,  where  appel- 
lant Ford  resides,  is  in  Eureka  county,  and 
is  the  principal  place  of  business  of  the  co- 
partnership. The  sheep  are  controlled,  cared 
for,  and  managed  at  their  home  ranch.  In 
the  early  spring  the  sheep  iiave  been  annual- 
ly driven  away  from  tbe  home  ranch,  in 
charge  of  herders,  into  Nye  county,  to  graze 
upon  the  public  domain  of  said  county  for  a 
period  of  about  two  months,  and  were  tlien 
returned  into  the  county  of  Eureka,  where 
they  remained  in  the  vicinity  of  the  home 
ranch.  In  January,  1889. 14,000  head  of  the 
sheep  were  so  driven  into  Nye  county  tempo- 
rarily, and  there  grazed  upon  tbe  public  do- 
main until  the  early  portion  of  March,  when 
the  herders,  as  was  the  usual  custom,  com- 
menced to  drive  them  back  into  Eureka  coun- 
ty; and.  while  the  herders  were  so  driving 
them,  the  respondent,  assessor  of  Nye  coun- 
ty, finding  them  at  the  commencement  of  the 
assessment  season, — which  begins  on  the  first 
Monday  in  March,  and  ends  on  the  first  Mon- 
day of  September  in  each  year, — assessed 
them  as  personal  property  subject  to  taxation 
in  Nye  county  for  tlie  year  1889.  He  de- 
manded immediate  payment  to  him  of  the 
amount  of  taxes  on  said  personal  property; 
and  appellants  refused  to  pay  tbe  same,  or 
any  portion  thereof,  and  notified  respondent 
that  said  property  belonged  in,  and  was  as- 
sessable in.  Eureka  county,  and  was  nOt  as- 
sessable in  Nye  county.  Thereupon  the  re- 
spondent seized  upon  and  took  possession  of 
1.400  head  of  said  sheep,  and  sold  sufficient 
thereof  to  satisfy  tbe  claim  for  taxes,  and  tbe 
costs  and  expenses  of  the  assessment,  levy, 
and  sale.  Appellants,  in  order  to  regain  the 
possession  of  said  sheep,  were  compelled  to 
pay  and  did,  under  protest,  pay  the  sum  of 
#801;  that  being  the  amount  of  the  tax,  costs, 
and  expenses.  The  sheep  were  immediately 
driven  into  Eureka  county,  and  were,  there- 
after, there  assessed,  and  the  taxes  due  there- 
on made  a  charge  against  the  real  estate  of 
appellants  in  Eui-eka  county.  This  suit  was 
instituted  to  recover  the  money  paid  under 
protest  to  respondent.  Tbe  district  court 
f^ranted  a  nonsuit,  and  gttve  judgment  in 
jfavor  of  the  respondent  upon  the  grounds: 
(1)  That,  upon  the  fiicts  stated,  the  property 
was  subject,  under  the  law  of  this  state,  to 
taxation  in  theoonnty  of  Nye;  (2)  tbattlie  re- 
spondent, in  assessing  the  property  and  col- 


lecting tbe  tax,  acted  judicially,  and  could 
not,  therefore,  be  held  liable  in  this  action. 

This  case  cannot,  in  our  opinion,  be  distin- 
guished in  principle  from  that  of  Barnes  v. 
Woodbury,  17  Nev.  388.  The  rule  therein 
announced  as  to  tbe  situs  of  personal  proper- 
ty of  the  character  of  live-stock  must  govern 
and  control  this  case.  Tbe  fact  that,  in  the 
Barnes  Case,  the  cattle  wAre  permitted  to 
roam  at  will,  and  that  they  wandered  from 
the  home  ranch  in  Eureka  county  into  the 
county  of  White  Pine,  and  there  grazed  upon 
the  public  domain,  at  various  times  during 
the  assessing  period,  while  in  this  case  the 
sheep  were  driven  into  the  county  of  Nye, 
and  tiiere  herded  for  a  short  period  of  time, 
does  not  make  any  difference  in  the  applica- 
tion of  tbe  principles  upon  which  the  situs  of 
tbe  property  for  tbe  purpose  of  taxation  is  to 
be  determined.  Tbe  reasons  stated  in  tbe 
Barnes  Case  in  support  of  the  conclusions 
reached  as  to  the  sitHs  of  the  property  apply 
with  equal  force  to  this  case,  and  are  con- 
clusiye  upon  the  question.  The  court  erred 
in  deciding  that  the  property  was  assessable 
in  Nye  county. 

The  court  also  erred  in  holding  that  re- 
spondent acted  judicially,  and  could  not  be 
held  personally  liable.  In  support  of  the 
views  expressed  by  the  court,  counsel  for  re- 
spondent cites  several  New  York  cases,  in- 
cluding, among  others,  Barhyte  v.  Shepherd, 
35  N. Y.  238,  and  Swift  v.  City  of  Poughkeep- 
Bie,  87  N.  Y.  511.  Thecases  cited  by  counsel 
were  reviewed  at  length  in  Bank  v.  City  of 
Elmira.  and  it  was  therein  declared  that  the 
doctrine  announced  in  those  authorities  ap- 
plied only  to  cases  where  the  assessor  had 
jurisdiction  over  the  persons  and  property  as- 
sessed, and  erred,  for  instance,  in  assessing  the 
property  at  too  bigb  a  rate,  which  was  simply 
an  error  in  a  matter  to  be  judicially  deter- 
mined by  them,  and  that  the  opinions  referred 
to,  in  holding  that  the  assessor  acted  j  udicial- 
ly  and  not  ministerially,  could  not  be  consid- 
ered as  authorities  in  protecting  assessors  in 
the  assessment  of  property  where  they  had  no 
jurisdiction,  and  that,  if  such  a  doctrine  was 
inferable  from  them,  they  should  not  l>e  fol- 
lowed. Church,  C.  J.,  in  delivering  the 
opinion  of  the  court,  said:  "The  distinction 
is  between  an  erroneous  and  an  illegal  assess- 
ment. The  former  is  when  the  oBicers  have 
power  to  act,  but  err  in  the  exercise  of  the 
power;  the  latter,  where  they  have  no  power 
to  act  at  all,  and  it  does  not  aid  them  to  decide 
that  they  have.  It  is  argued  that  they  liave 
jurisdiction  to  determine  what  property  is 
taxable  i  n  the  town.  This  is  a  mistake.  The 
legislature  determines  that  question,  and  the 
ofiScers  have  no  i)ower  over  it.  Tbe  statute 
requires  the  assessors  to  'ascertain  by  dil- 
igent inquiry' two  things:  (1)  The  taxable 
inhabitants;  (2)  the  taxable  property.  Where 
they  decide  erroneously  as  to  a  taxable  in- 
habitant, it  is  conceded,  and  the  Mvgatt 
Case,  15  N.  Y.  321,  holds,  that  they  are  liable 
as  trespassers.    Why  not  when  they  err  as 
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to  taxable  property?  The  duty  is  precisely 
the  same,  and  the  power  conferred  in  the 
«ame  language.  Assessors  must  have  juris- 
-diction  over  the  person  and  subject-matter, 
*  *  *  otherwise,  the  assessment  is  illegal, 
and  void."  53  N.  Y.  58.  It  may  be  ad- 
milled  that  the  New  York  cases  are  not  en- 
tirely uniform  in  respect  to  the  question  as 
to  what  acts  of  the  assessors  are  judicial,  and 
wl>at  are  ministerial;  but,  wlien  the  direct 
question  is  discussed,  they  have  repeatedly 
held  that  whenever  the  assessors  exceed  ttieir 
jurisdiction  in  assessing  property  and  collect- 
ing taxes  they  are  personally  liable.  People 
v.  Supervisors,  11  N.  Y.  57{{;  Mygatt  v. 
Washburn,  16  N.  Y.  321 ;  Clark  v.  Norton, 
49  N.  Y.  246;  Dorwin  v.  Strickland,  57  N. 
Y.  495.  The  authorities  in  other  states  uni- 
formly declare  that  the  acts  of  the  assessors 
in  assessing  property  and  collecting  the  taxes 
are  ministerial,  and  that  if,  as  in  the  present 
case,  he  exceeds  his  powers,  he  is  not  proteut- 
«d,  and  is  held  personally  liable.  San  Fran- 
cisco V.  Talbot,  63  Cal.  486;  Fairbai^s  v. 
Kittredge,  24  Yt.  12;  Baldwin  v.  Shine,  84 
Ky.  513, 28.W.  Bep.  164;  Henry  v.  Sargeant, 
13  N.  H.  333;  Hays  v.  Steam-Ship  Co.,  17 
How.  600. 

As  long  as  the  assessor  acts  within  the 
acope  of  bis  authority,  he  is  protected  by  the 
law;  but,  to  bring  him  within  this  rule,  lie 
must  be  careful  not  to  assume  a  jurisdiction 
wliich  the  law  does  not  confer  upon  him. 
If  he  assumes  an  authority  to  decide  upon 
the  rights  of  others  in  cases  which  the  law 
has  not  confided  to  his  judgment,  be  is  in 
general  responsible  to  the  same  extent  as  if 
he  possessed  no  olHcial  character  whatever. 
"The  office  protects  him  only  when  he  keeps 
within  the  limits  which  have  been  prescribed 
for  his  official  action.  When  he  exceeds 
those,  he  lays  aside  his  official  character,  and 
must  rely  for  his  protection  on  the  same 
principles  behind  which  citizens  in  private 
life mustdefend themselves."  '  Cooley.Tax'n, 
553.  The  judgment  of  the  district  court  is 
reversed,  and  the  cause  remanded;  and  the 
-court  is  directed  to  enter  judgment  in  favor 
of  appellants  for  the  sum  of  9801  and  costs. 


(20  Nev.  ffl) 

Wbitmore  v.  McQbkoob.    (No.  1,818.) 
(Supreme  Court  of  Nevada.    March  8, 1890.) 

Appeal  from  district  court,  Enraka  county;  A. 
L.  FiTzo>BAU>,  Judge. 
Rives  &  Beatty,  for  appellant.    Peter  Breen  and 

A.  E.  Cheney,  for  respondent. 

MuBPBT,  J,  A  number  uf  persons  named  in  the 
agreed  statement  of  facts  are  residents  of  Eureka 
county,  and  are  the  owners  of  real  estate  and  per- 
sonal property  in  said  Eureka  county.  They  are 
engaged  in  teaming  and  freighting  in  said  Eureka 
county,  and  have  been  so  engaged  for  a  number  of 
years.  It  has  been  their  custom,  at  the  close  of 
the  teaming  and  freighting  season  of  each  year,  to 
send  their  iiorseB  and  mules  into  Nye  county,  to  be 
fed  and  cared  for  during  the  winter  montlis,  or  un- 
til the  reopening  of  the  teaming  and  freighting 
reason  in  the  spring.  As  was  their  usual  custom 
theretofore,  in  the  month  of  December,  1888,  the 
owners  thereof  bad  a  number  of  horses  and  mules 


driven  from  Enreka  into  Nye  coont^,  there  to  be 
fed  and  cared  for  until  the  opening  of  the  teaming 
and  freighting  season  in  Eurelca  county  in  1839. 
On  the  15th  day  of  March,  1889,  the  assessor  of  Nye 
county  assesseid  said  horses  and  mules,  claiming 
that  said  property  was  subject  to  taxation  in  said 
county  for  that  year,  and  demanded  imnlediate 
payment  of  the  taxes.  The  owners  of  the  property 
protested  against  the  property  being  assessed  in 
Nye  county,  and  the  payment  of  the  taxes  therein, 
and  claimed  that  the  property  belonged  in,  and  was 
assessable  in,  Eureka  county.  The  owners  of  said 
property  paid  to  the  appellant  the  sum  of  $319.76  to 
prevent  him  from  selling  the  same.  It  Is  admitted 
that  the  horses  and  mules  were  driven  back  into 
Eureka  county  on  the  15th  day  of  April,  1889,  anil 
that  the  assessor  of  Eureka  county  would  assess 
said  property  to  the  owners  thereof  in  Eureka 
county  for  the  year  1889,  if  not  restrained  by  legal 
process.  The  several  claims  were  duly  assigned 
to  respondent,  and  he  brings  this  action  to  recover 
the  money  paid  under  protest. 

The  questions  of  law  presented  in  this  case  are 
the  same  as  in  the  cases  of  Bamee  v.  Woodbury,  17 
Kev.  883,  and  Ford  v.  McGregor,  ante,  508,  (No. 
1,31.5;)  and  on  the  authority  of  those  cases  the 
judgment  appealed  from  is  afBrmed. 


(9  Mont.  288) 

St.  Lotjis  Mining  &  Milling  Co.  v.  Mon- 
tana Co.,  Limited. 

{Supreme  Court  of  ilfontana.    Feb.  4,  1880.) 

Miming  Cladcs— Inspection  and  Subvet. 
Ck>de  Civil  Proc.  Mont  S  878,  giving  district 
courts  power  to  make  an  order  for  an  Inspection 
or  survey  of  a  mining  claim  whenever  any  person 
shall  have  any  right  to  or  interest  in  any  lead, 
lode,  or  mining  claim  which  Is  in  the  possession  of 
another,  and  an  inspection  or  survey  shall  be  neces- 
sary for  the  protection  of  such  rights  or  Interest,  is 
not  unconstitutional,  aa  being  unjust  and  oppres- 
sive, though  the  interestof  petitioneris  notdenned, 
and  though  the  order  may  be  issued  without  re- 
quiring bond,  and  before  suit,  and  no  provision  is 
made  for  appeal,  as  the  order  may  be  reviewed  on 
certiorori. 

Appeal  from  district  conrt,  Lewis  and 
Clarke  county ;  Hunt,  Jndge. 

Cullen  &  Sanders,  for  appellant.  Wade, 
Toole  (6  Wallace,  tmA  UoConneU  di  Clayherg, 
for  respondent. 

Blake,  C.  J.  The  St.  Loiiis  Mining  A; 
Milling  Company  of  Montana  filed  its  peti- 
tion in  the  district  court  of  I<ewis  &>  Clarke 
county,  and  alleged  that  the  petitioner  is  a 
corporation  under  the  laws  of  Montana;  that 
the  Montana  Company,  Limited,  is  a  corpo- 
ration under  the  laws  of  Great  Britain;  that 
the  petitioner  is  the  owner  of  the  St.  Louis 
Quartz  Lode  Mining  Claim,  situated  in  said 
county;  that  the  Montana  Company,  Limit- 
ed, is  the  owner  of  the  Marble  Heart,  the 
Maskelyne,  and  the  Nine  Hour  Quartz  Lode 
Mining  Claims;  "that  being  anxious  of,  and 
it  being  necessary  for  your  said  petitioner 
*  *  *  to  have  an  inspection,  examination, 
and  survey  made  of,  the  premises  last  afore- 
said, in  order  to  enable  it  to  institute  its  ac- 
tion to  recover  the  possession  of  the  said  prop- 
erty, so  owned  by  it,  and  for  the  recovery  of 
such  damages  as  it  may  have  sustained  by 
reason  of  the  taking,  extraction,  and  conver- 
sion of  the  quartz  rock,  ore,  and  mineral, 
taken  by  the  said  Montana  Company,  Ijmit- 
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ed,  from  the  mining  claim  and  premises,  so 
owned  by  your  petitioner,  and  for  tiie  par- 
poses  of  enabling  it  to  have  such  inspection, 
examination,  and  survey  made  of  its  said 
premises,  and  of  all  veins  or  deposits  of  min- 
eral bearing  quartz  rock  or  earth  in  place, 
the  apices  of  which  are  within  the  surface 
boundaries  of  the  St.  Louis  Mining  Clitim, 
*  *  *  a  notice  was  served  upon  the  Mon- 
tana Company,  Limited,  which  is  made  a 
part  of  the  petition ;  that  the  Montana  Com- 
pany, Limited,  is  in  tlie  possession  of  certain 
tunnels,  shafts,  stopes,  winzes,  drifts,  and 
excavations  within  the  plains  of  the  exterior 
boundaries  of  the  said  Marble  Heart,  Maske- 
lyne,  and  Nine  Hour  Lode  Mining  Claims, 
extending  Tertically  downward,  and  beneath 
the  surface  of  the  said  claims,  and  from  veins 
or  deposits  of  ore,  the  apices  of  which  are 
within  the  exterior  boundaries  of  the  St. 
Louis  Quartz  Lode  Mining  Claim"  and  has 
been  extracting  large  quanities  of  ore  belong- 
ing to  the  petitioner;  that  the  said  tunnels, 
shafts,  stopes,  winze8,,d rifts,  and  excavations 
of  the  Montana  Company,  Limited,  connect 
with  the  said  St.  Louis  Mining  Claim,  and 
are  the  only  means  for  entering  into  the 
same;  "  that  the  inspection,  examination,  and 
and  survey  thereof  was  and  is  absolutely  req- 
uisite and  necessary  in  order  to  determine 
the  rights  of  the  respective  parties,  and  to 
ascertain  the  extent  of  the  trespass,  damage, 
and  injury  occasioned  by  the  said  wrongful 
and  unlawful  acts  of  the  said  Montana  Com- 
pany, Limited,  In  so  entering  the  premises 
of  your  petitioner,  and  extracting  the  quartz, 
rock,  ore,  and  mineral  from  same,  and  in 
constructing  their  said  tunnels,  shafts,  stopes, 
winzes,  drifts,  and  excavations  thereon;  that 
for  said  purpose  it  was  and  is  necessary  that 
your  petitioner,  and  such  persons  as  may  be 
designated  by  this  court,  shall  have  access  to 
and  in  the  shafts,  works,  and  machinery, 
convenient  or  necessary  to  make  the  inspec- 
tion, examination,  and  survey  aforesaid,"  of 
vbich  the  Montana  Company,  Limited,  is  In 
tbe  possession.  The  prayer  of  the  petitioner 
Is  as  follows:  "Wherefore,  your  petitioner 
prays  that  your  honor  appoint  a  time  and 
place  for  hearing  this  petition,  and  that  an 
order  for  service  of  notice  tliereof  upon  the 
said  Montana  Company,  Limited,  be  made; 
that  such  proceedings  be  had  and  done  under 
section  376,  aforesaid,  as  will  secure  to  your 
petitioner  the  riglits  to  which  it  is  entitled  in 
pursuance  thereof,  and  that  upon  such  hear- 
ing an  order  be  made  for  the  inspection,  ex- 
amination, and  survey,  so  refused  to  your 
petitioner,  and  that  the  persons  appointed  by 
your  honor  shall  have  free  access  to  the  prem- 
ises aforesaid."  The  notice  which  is  men- 
tioned contained  recitals  of  facts  similar  to 
those  of  the  petition,  and  was  a  demand  for 
an  inspection,  examination,  and  survey  of 
tlie  under-ground  works  of  the  said  lode  min- 
ing claims  of  the  Montana  Company,  Limit- 
ed. Tbe  petition  was  filed  November  6, 
1889,  and  the  judge  ordered  that  the  hearing 
be  bad  five  days  thereafter.    The  Montana 


Company,  Limited,  appeared  and  filed  an  an- 
swer, which  denied  the  allegations  of  tbe  pe- 
titioner. 

The  court  below  made  an  order  "that  an 
inspection,  examination,  and  survey  of  the 
shafts,  tunnels,  levels,  works,  and  stopes  be 
made  as  prayed  for,"  continuing  twenty  days, 
and  designated  eight  persons  to  make  the 
same;  that  "said  party  shall  have  the  right 
to  pass  in  and  out  the  mouths  of  the  tunnels 
of  tbe  defendant  without  hindrance;"  that 
"said  work  sball  be  completed  within  said 
twenty  days,  unless  for  good  cause  the  court 
shall  order  a  longer  time  to  bo  used;"  the 
survey  by  tbe  said  petitioner  to  be  confined 
within  the  vertical  planea  of  tlie  end  lines  of 
the  Saint  Louis  Mining  &  Milling  Company's 
claim,  except  so  far  as  it  may  be  necessary 
to  run  lines  in  the  tunnels,  levels,  stopes, 
drifts,  or  winzes  outside  of  such  planes,  in 
order  to  complete  an  accurate  survey  of  said 
workings  within  the  said  end  linto;  "  *  *  « 
the  petitioner's  survey  to  be  conducted,  so 
far  as  possible,  without  interference  with  tbe 
regular  and  orderly  working  and  operation 
of  the  mine,  or  the  employes  of  defend- 
ant in  the  discharge  of  their  various  duties; 
and  the  engineer  of  the  party  of  petitioner 
shall  not  dispose  of  or  sell  to  any  one  any 
plan  or  section  of  said  mine,  or  any  matter 
or  data  obtained  during  or  resulting  from 
this  survey  except  to  the  petitioner,  its  agents 
and  attorneys.  Petitioner's  surveyors  are 
not  to  enter  said  mine  unless  accompanied  by 
three  repr^entatives  appointed  by  tbe  de- 
fendant to  accompany  them,  unless  after  rea- 
sonable notice,  not  to  exceed  one  hour,  such 
persons  shall  fail  to  attend.  The  persons  so 
hereinbefore  authorized  to  make  such  survey 
shall  not  take  or  remove  from  said  mine  any 
samples  of  ore  or  minerals  at  any  point  there- 
in, but  they  shall  be  allowed  to  examine  and 
trace  the  walls  of  the  vein  or  Assure,  and  for 
this  purpose  they  shall  be  allowed  to  use  the 
pick,  and.  remove  such  materinl  as  shall  ena- 
ble theta  to  make  such  examination. "  After- 
wards, B.  B.  Bayliss,  the  general  manager 
andsuperintendentof  the  Montana  Company, 
Limited,  and  who  was  in  the  control  of  the 
property  which  is  described  in  the  foregoing 
order,  refused  to  comply  therewith,  or  permit 
said  persons  to  make  the  survey.  Upon 
proper  proceedings  had  in  the  premises,  Bay- 
liss was  arrested,  and  pleaded  guilty  to  the 
charge  of  contempt  of  the  court,  and  was 
punished  by  a  fine.  The  Montana  Company, 
Limited,  appeals  to  the  court  from  tbe  "flnal 
judgment  and  order  *  *  *  allowing  an 
inspection,  examination,  and  survey  of  the 
Marble  Heart,  Maskelyne,  and  Nine  Hoiir 
Quartz  Lode  Mining  Claims,  •  *  *  duly 
made  and  entered  in  said  action  *  *  * 
in  favor  of  the  above-named  petitioner,  and 
against  this  defendant,  and  from  the  whole 
and  every  part  thereof."  Upon  the  applica- 
tion of  the  Montana  Company,  Limited,  a 
writ  of  certiorari  was  issued  out  of  the  court 
to  the  district  court  commanding  it  to  certify 
fully  to  this  court,  and  annex  to  the  writ  a 
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transciTpt  of  the  record  and  proceedings  re- 
ferred to,  that  the  same  might  be  reviewed. 

ThH  argument  upon  this  hearing  has  been 
restricted  to  one  question.  Counsel  concede 
tliat  all  the  proceedings  in  the  court  below 
have  been  regular  in  form,  and  derive  their 
validity  from  the  following  section  of  the 
Codeof  Civil  Procedure:  "Whenever  any  per- 
son shall  have  any  right  to  or  interest  in  any 
lead,  lode,  or  mining  claim  which  is  in  the 
possession  of  another  person,  and  it  shall  be 
necessary  for  the  ascertainment,  enforcement, 
or  protection  of  such  right  or  interest  that  an 
inspection,  examination,  or  survey  of  such 
mine,  lode,  or  mining  claim  should  be  had  or 
made;  or,  whenever  any  inspection,  examina- 
tion, or  survey  of  such  lode  or  mining  claim 
shall  be  necessary  to  protect,  ascertain,  or 
enforce  tlie  right  or  interest  of  any  person  in 
another  mine,  lead,  lode,  or  mining  claim, 
and  the  person  in  possession  of  the  same  shall 
refuse,  for  a  period  of  three  days  after  de- 
mand therefor  in  writing,  to  allow  such  in- 
spection, examination,  or  survey  to  be  had 
or  made,  the  party  so  desiring  the  same  may 
present  to  the  district  court,  or  a  judge  there- 
of, of  the  county  wherein  the  mine,  lead,  lode, 
or  mining  claim  is  situated,  a  petition,  under 
oath,  setting  out  his  interest  in  the  preaiises, 
describing  tlie  same;  that  the  premises  are  in 
the  possession  of  a  party,  naming  him;  the 
reason  why  such  examination,  inspection,  or 
survey  is  necessary;  the  demand  made  on  the 
person  in  possession,  so  to  permit  such  ex- 
amination, inspection,  or  survey;  and  his  re- 
fusal so  to  do.  The  court  or  judge  shall 
thereupon  appoint  a  time  and  place  for  hear- 
ing such  petition,  and  shall  order  notice 
thereof  to  be  served  upon  the  adverse  party, 
which  notice  shall  be  served  at  least  one  day 
before  the  day  of  hearing.  On  the  hearing, 
«ither  party  may  rend  affidavits;  and,  if  the 
-court  or  judge  Is  satisfied  that  the  facts  stated 
in  the  petition  are  true,  he  shall  malce  an  or- 
der for  an  inspection,  examination,  or  survey 
of  the  lode  or  mining  claim  in  question,  in 
snch  manner,  at  such  time,  and  by  such  per- 
sons as  are  mentioned  in  the  order.  Such 
persons  shall  thereupon  have  free  access  to 
such  mine,  lead,  lode,  or  mining  claim  for 
the  purpose  of  making  such  inspection,  ex- 
amination, or  survey,  and  any  interference 
with  such  persons  while  acting  under  such 
order  shall  be  contempt  of  court.  If  the  or- 
der of  the  court  is  made  while  an  action  is 
pending  between  the  parties  to  the  order,  the 
costs  of  obtaining  the  order  shall  abide  the 
result  of  the  action;  but  all  costs  of  making 
such  examination  or  survey  shall  be  paid  by 
the  petitioner. "    Section  376. 

It  is  contended  that  this  statute  la  uncon- 
stitutional, and  authorizes  the  inspection,  ex- 
amination, and  survey  of  the  mining  proper- 
ty of  the  Montana  Company,  Limited,  upon 
the  petition  of  the  St.  Louis  Mining  &  Mill- 
ing Company  of  Montana,  and  before  the  com- 
mencement of  any  action  by  the  parties.  The 
obnoxious  features  are  pointed  out  in  the 
brief,  and  m.iy  be  summarized  under  the  fol- 


lowing heads:  This  law  may  be  made  an  in- 
strument of  oppression  and  injustice.  The 
quality  of  the  interest  of  the  petitioner  is  not 
defined.  No  bond  is  required  to  Ite  given  to 
secure  the  payment  of  the  damages  which 
may  result  to  the  owner  of  the  property  which 
is  invaded.  No  appeal  is  allowed  from  the 
order  of  the  court  or  judge  in  granting  the 
prayer  of  the  petitioner.  The  power  of  the 
court  or  judge  is  vast,  and  can  practically 
confiscate  any  mine  in  the  state.  The  inno- 
cent owners  of  mining  property  are  injured 
without  "due  process  of  law,"  and  arbitrari- 
ly deprived  of  the  right  of  trial  by  a  jury. 
The  commanding  position  of  the  mineral  in- 
terests of  this  state,  and  the  importance  and 
extent  of  this  remedy  which  is  applicable  to 
them,  demand  the  careful  study  of  the  prin- 
ciples which  have  been  invoked  by  counsel. 
Before  we  investigate  the  propositions 
which  have  been  announced,  it  will  be  in- 
structive to  ascertain  the  origin  of  this  pro- 
vision of  the  Code,  and  thereby  discover  its 
purpose.  The  source  is  unquestionably  found 
in  the  chancery  practice  of  England,  and  we 
must  review  the  cases,  which  are  generally 
controversies  affecting  coal-lands.  In  the 
Earl  of  Lonsdale  v.  Corwen,  3  Bligh,  170,  an 
oi;der  was  made  in  the  year  1799  that  the 
plaintiff  and  his  servants  "should  be  at  liber- 
ty to  inspect  the  workings  of  the  defendant 
under  the  plaintiff's  inclosures. "  It  is  shown 
by  affidavits  that  an  inspection  of  the  prem- 
ises was  then  prevented  "  because  the  pipe  or 
air-course  which  conveyed  the  pure  air  had 
been  broken  down  or  taken  away,  and  cer- 
tain earth,  rubbish,  and  other  impediments 
were  lying  at  the  ends,  roads,  or  .passages 
leading  to  the  workings."  It  was  therefore 
further  ordered  that  "the  defendant  should 
cause  the  obstructions  to  be  removed,  and 
open  tbe  air-courses,  as  the  viewers  should 
think  necessary  for  such  inspection;  and  that 
the  viewers,  and  such  other  persona  as  they 
should  appoint,  should  be  at  liberty,  as  often 
as  should  be  necessary,  to  make  from  time  to 
time  inspections  into  tbe  workings  of  the  de- 
fendant under  the  premises  of  the  plaintiff, 
so  as  to  enable  the  viewers  to  make  a  perfect 
and  complete  report  of  tbe  workings. "  In 
Walker  v.  Fletcher,  Id.  172,  the  same  pro- 
ceedings were  had  in  the  year  1804,  and  it 
was  also  ordered  that  tbe  defendant  should 
remove  certain  dams  and  obstructions  ia 
their  works  as  the  inspectors  should  direct, 
so  that  the  plaintiff  might  view  the  pitof  tbe 
defendants.  In  Blakealey  v.  Whieldon,  1 
Hare,  176,  tbe  parties  entered,  in  tbe  yeai 
1838.  into  a  contract  for  the  sale  of  minerals 
situated  on  cej'tain  tracts  of  land.  Differ- 
ences arose  as  to  whether  the  plaintiff  should 
have  power  to  go  down  into  any  of  the  mines 
comprised  in  tbe  contract,  or  whether  tbe 
power,  if  granted,  should  not  be  confined  to 
the  right  to  descend  any  pits  or  shafts  sunk 
on  the  land  over  the  demised  mines.  In 
pursuance  of  tlie  opinion  of  tbe  vice-chancel- 
lor, a  decree  was  entered,  "empowering  the 
plaintiff  and  his  agents,  at  aU  reasonable 
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times,  and  apon  reasonable  notice;  to  enter 
the  mines  in  the  pleadings  mentioned,  and 
to  inspect  and  measure  the  same,  so  far  as 
from  time  to  time  may  be  necessary."  The 
vice-chancellor  observed  that  the  evidence 
proved  ■"  that  the  power  of  inspection  was  an 
usual  reservation  in  cases  like  the  present. " 
In  Lewis  v.  Marsh,  8  Hare,  97,  a  bill  was 
filed  by  the  lessors  of  a  colliery  against  the 
lessees,  and  beard  in  the  higli  court  of  chan- 
cery in  the  year  of  1849.  It  appears  that 
"there  was  no  provision  for  inspection  in  the 
lease,  and  the  defendants  had  worlted  the 
coal  through  a  shaf^  in  an  adjoining  mine  be- 
longing to  themselves,  so  that  the  demised 
mine  could  only  be  entered  through  the  de- 
fendants' mine."  Counsel  " moved  that  the 
defendants  might  be  ordered  to  permit  the 
plaintiffs,  and  certain  persons  mentioned  in 
the  notice  of  motion,  all  or  any  of  them,  with 
workmen,  and  other  necessary  assistants,  at 
all  reasonable  times,  and  from  time  to  time, 
to  liave  access  to  the  coal- works  of  the  plain- 
tiffs in  and  through  the  adjoining  cual- works 
of  the  defendants,  to  inspect  and  examine  the 
said  coal- works,  the  property  of  the  plaintiffs, 
and  to  ascertain  the  real  extent,  state,  and  con- 
dition thereof,  and  the  real  weight  of  the  coal 
from  time  to  time  worked  by  the  defendants 
therefrom. "  They  submitted  that  they  "  were 
entitled  to  the  means  of  proving  the  fact  that 
the  defendants  had  worked  beyond  their 
boundary. "  The  defendants  opposed  the  mo- 
tion, upon  the  ground  that  "the  plaintiffs 
might,  if  they  had  desired  any  such  power  of 
inspection,  have  reserved  it  in  their  lease; 
but  they  had  made  no  such  contract.  *  *  * 
The  plaintiffs  sought  not  only  to  inspect  the 
demised  coal- works,  but  also  to  pass,  for  that 
purpose,  intoand  through  the  property  of  the 
defendants.  No  implied  contract  gave  the 
plaintiffs  such  a  right.  Admitting  that  a 
power  of  inspecting  their  own  mine  might 
be  impliedly  reserved,  it  must  be  exercised  in 
a  lawful  way,  at  their  own  expense.  The 
plaintiffs  might  open  a  shaft,  and  descend  in- 
to the  mine,  upon  their  own  property;  that 
must  be  the  extent  of  their  legal  right  under 
the  contract."  The  vice-chancellor  in  the 
opinion  says:  "I  think  the  case  is  one  in 
which  there  is  a  necessity  that  the  party 
should  be  allowed  what  he  asks,  in  order  to 
prove  his  case.  That  is  the  meaning  of  ne- 
cessity. A  party  cannot  get  bis  rights  with- 
out proving  what  his  rights  are;  and  it  is  in- 
herent in  the  case  that  the  plaintiffs  should 
have  an  opportunity  of  ascertaining  that  the 
defendants  do  not  work  more  coal  than  they 
are  entitled  to  do. "  The  order  of  the  court 
is  similar  to  that  in  Blakesley  v.  Whieldon, 
supra.  The  defendants  objected  to  the  ad- 
mission into  their  mine  of  certain  persons 
mentioned  in  the  notice  of  the  motion,  and 
the  plaintiffs  consented  to  withdraw  them; 
"and  it  is  ordered  that  the  defendants  do  per- 
mit the  said  plaintiffs,  and  the  persons  so  to 
be  appointed,  *  *  *  to  have  access  to, 
and  to  view  and  inspect,  the  said  mine  and 
workings;  but  this  order  is  not  to  entitle  the 
v.23p.no.lO— 33 


plaintiffs  to  view  or  inspect  any  part  of  the 
defendants'  mine  except  for  the  purpose  of 
ascertaining  the  boundary  of  the  plaintiffs' 
mine."  In  Bennitt  v.  Whitehouse,  28  Boav. 
119,  the  master  of  the  rolls  says,  in  the  opin- 
ion :  "It  is  established  by  the  cases  that,  if  a 
person  is  malting  use  of  his  property  to  the 
injury  of  the  property  of  his  neighbor,  the 
latter  is  entitled  to  an  inspection,  in  order  to 
ascertain  the  extent  of  the  injury;  and  this 
court  only  requires  him  to'  show  a  prima 
/octe  case.  *  *  *  If  it  were  a  question 
depending  only  on  the  balance  of  testimony,' 
I  should,  in  this  case,  be  in  fovor  of  the  de- 
fendant. But  the  court  requires  the  best 
evidence  of  the  fact,  and  the  best  evidenoe 
here  is  by  an  examination  of  the  workings 
in  the  defendants'  mine.  Suppose  a  man 
had  a  right  to  the  surface,  and  that  another 
person  was  entitled  to  the  minerals;  if  the 
latter  insisted  that  the  former  bad  sunk  a 
shaft,  and  was  obstructing  his  minerals, 
would  not  this  court  allow  an  inspection.  In 
order  that  the  facts  in  dispute  might  be  as- 
certained? I  have  acted  upon  that  principle 
in  Adshead  v.  Needham,  in  which  I  allowed 
the  plaintiff  to  go  through  a  gallery  in  the 
defendants'  mine  in  order  to  inspect  it. 
"■  *  *  Whenever  it  appears  that  a  person 
has  power  to  make  use  of  his  land  to  the  in- 
jury of  another,  and  there  is  prima  facie  evi- 
dence of  his  doing  so,  though  it  is  contradict- 
ed, still,  as  the  only  way  of  ascertaining  the 
fact  is  by  an  inspection,  the  court  always  al- 
lows it,  if  it  can  be  done  without  injury  to 
the  defendants."  In  Bennett  v.  Griffiths,  30 
Law  J.  Q.  B.  98,  the  judgment  of  the  court 
was  delivered  by  Cockbuen,  C.  J.,  who  said: 
"The  power  to  order  an  inspection  of  real  or 
personal  property  has  long  existed  in  the 
courts  of  equity,  and  we  find  that,  as  ancil- 
lary to  that  power,  the  courts  of  equity  have 
ordered  the  removal,  where  necessary,  of  ob- 
structions to  the  inspection.  In  the  notes  to 
the  East  India  Co.  v.  Kynaston,  3  Bligh,  153, 
168,  two  cases  are  reported  in  which,  under 
circumstances  very  similar  to  the  present, 
such  orders  were  made. "  The  learned  judge 
then  cites  and  approves  the  cases  of  Earl  of 
Lonsdale  v.  Curwen,  supra,  and  Walker  v. 
Fletcher,  supra,  and  adds  the  following  ob- 
servation: "This  latter  case,  which  was  de- 
cided in  the  time  of  Lord  Eldon,  is  a  strong 
assei-tion  of  the  power  to  remove  obstructions 
to  inspection."  See,  also,  Whaley  v,  Branc- 
ker,  lOL.  T.  (N.  S.)  155. 

The  English  authorities  which  have  been 
collected  will  be  considered  further,  and  we 
will  now  notice  the  American  cases  to  which 
our  attention  has  been  invited.  The  earliest 
that  we  have  read  is  Thornburg  v.  Mining 
Co.,  1  Fac.  Law  Mag.  267,  which  was  de- 
cided in  the  year  1867,  in  the  circuit  court 
of  the  United  States  of  the  district  of  Nevada. 
The  main  issue  was  whether  the  property 
claimed  by  the  plaintiff  was  a  separate  and 
distinct  quartz  lode  from  the  vast  mineral 
vein,  which  is  known  as  the  "Comstock 
Lode, "  and  a  petition  was  filed  praying  for 
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an  inspection  of  the  premises.  After  a  full 
statement  of  the  fauts,  which  it  is  needless  to 
repeat,  Mr.  Justice  Baldwin  delivered  this 
opinion:  "Ought  a  court  of  equit}',  in  a  min- 
ing case,  when  it  has  been  convinced  of  the 
importance  thereof,  for  the  purposes  of  the 
trial,  to  compel  an  inspection  and  survey  of 
the  works  of  the  parties,  and  admittance 
thereto  by  means  of  the  appliances  in  use  at 
the  mine?  All  the  analogies  of  equity  juris- 
prudence favor  the  affirmative  of  this  prop- 
osition. The  very  great  powers  with  which 
a  court  of  chancery  is  clothed  were  given  it 
to  enable  it  to  carry  out  the  administration 
of  nicer  and  more  perfect  justice  than  is  at- 
tainable in  a  conrt  of  law.  That  a  court  of 
equity,  having  jurisdiction  of  the  subject- 
matter  of  the  action,  has  the  power  to  en- 
force an  order  of  this  kind  will  not  be  denied; 
and  the  propriety  of  exercising  that  power 
wonld  seem  to  be  clear.  Indeed,  in  a  case 
where,  without  it,  the  trial  would  be  a  silly 
farce.  Take,  as  an  illustration,  the  case  at 
bar.  It  is  notorious  that  the  facts  by  w^hich 
this  controversy  must  be  determined  cannot 
be  discovered  except  by  an  inspection  of 
works  in  the  possession  of  the  defendant, 
accessible  only  by  means  of  a  deep  shaft,  and 
machinery  operated  by  it.  It  would  be  a  de- 
nial of  justice,  and  utterly  subversive  of  the 
objects  for  which  courts  were  created,  for 
them  to  refuse  to  exert  their  power  for  the 
elucidation  of  the  very  truth, — the  issue 
between  the  parties.  Can  a  court  justly  de- 
cide a  cause  without  knowing  the  facts;  and 
can  it  refuse  to  learn  the  facts?  But  one  ad- 
judication of  this  subject  can  be  found  in  the 
books,  and  this  is  in  conformity  with  the 
views  here  expressed,  viz.,  Bainbridge  on 
Mines. "  The  next  case  in  point  of  time  is 
that  of  Stoekbridge  Iron  Co.  v.  Cone  Iron- 
Works,  102  Mass.  80,  which  was  heard  in 
the  year  1869.  Chief  Justice  Chapman,  in 
the  opinion,  says:  "The  plaintiffs  complain 
that  the  defendants  dng  a  shaft  on  their  own 
land,  near  the  line  of  the  phiintiffs'  land,  and 
thence  excavated  drifts,  extending  under- 
ground, into  the  plaintiffs'  land,  and  took 
out  the  ore  which  they  found  there.  They 
)tsk  that  these  drifts  may  be  viewed.  The 
order  directs  not  only  that  the  drifts  may  be 
examined  by  pumping  the  water  out  of  the 
shaft,  and  going  into  it,  and  that  the  drifts 
may  be  exareJned  which  leads  towards  the 
plaintiffs'  land,  and  also  those  which  are  un- 
der it,  but  that  they  may  be  cleared,  so  far 
as  may  be  necessary,  in  order  to  ascertain 
what  iron  ore  or  other  mineral  has  been 
taken  from  the  land  of  the  plaintiffs,  and 
under  the  surface  thereof,  and  that  the  view- 
ers may  do  all  acts  that  may  be  reasonably 
necessary  to  be  done  to  effect  the  purjioses  of 
the  decree."  The  expenses  of  the  explora- 
tions amounted  to  the  sum  of  $4,841.07,  and 
were  taxed  against  the  defendants,  with  the 
costs.  Upon  this  matter,  the  opinion  says: 
"But  courts  of  law  have  power  to  allow  the 
reasonable  expenses  of  surveys  and  views  in 
proper  cases,  and  the  fee-bill  does  not  apply 


to  the  expense  of  such  proceedings.  Mines 
are  so  situated  that  special  and  peculiar  pro- 
ceedings are  sometimes  necessary  in  order  to 
attain  the  reasonable  ends  of  justice  in  re- 
gard to  the  under-ground  passages  by  which 
access  to  them  may  be  obtained  by  trespass- 
ers." In  the  cases  of  Tiiornburg  v.  Mining 
Co.,  supra,  and  Stoekbridge  Iron  Co.  v.  Cone 
Iron  Works,  supra,  no  authorities  relating  to 
this  discussion  are  cited  in  the  opinions,  and 
the  briefs  of  the  counsel  are  not  reported. 
In  the  year  1877,  the  case  of  Thomas  Iron 
Co.  V.  Allento wn  Mining  Co.,  28  N.  J.  Eq.  77, 
was  determined.  An  o^'der  for  the  inspec- 
tion of  a  certain  mine  was  made  npon  the  ex 
parte  application  of  the  complainants,  and 
the  defendants  insisted  that  they  should  have 
had  notice  thereof,  and  an  opportunity  to  be 
heard.  The  chancellor  says:  "In  a  case  like 
the  present,  where  the  application  is  for  the 
inspection  of  a  worked  out  and  almost  aban- 
doned mine,  to  ascertain  the  extent  of  the 
workings  merely,  and  it  appears  that  leave 
has  been  refused,  the  granting  of  the  order 
for  inspection  is,  on  the  making  out  of  a 
prima  facie  case  entitling  the  complainant 
to  it,  almost  a  matter  of  course."  After 
quoting  from  Bennitt  ▼.  Whitehouse,  supra, 
and  Lewis  v.  Marsh,  supra,  he  concludes: 
"If  the  granting  of  the  order  for  inspection 
is  a  matter  of  course  on  a  prima  facie  case, 
notwithstanding  the  sworn  denial  of  the  de- 
fendant, it  would  seem  that  it  might,  at  the 
discretion  of  the  court,  be  made  witliout 
notice  to  the  defendant.  It  is  undoubtedly, 
however,  the  bt'tter  practice  to  require  notice, 
enjoining,  in  the  mean  time,  so  far  as  may 
be  necessary  to  preserve  the  status  quo." 

It  will  be  seen  that  the  order  of  the  court 
below  followed  an  unbroken  line  of  prece- 
dents. The  rule  of  equity  which  has  been 
enforced  by  the  courts  of  England  and  Amer- 
ica is  not  of  statutory  growth.  In  this  state 
the  legislative  department  has  indorsed  the 
chancery  practice  involved  in  this  bearing 
with  the  form  of  law.  We  are  not  called 
upon  to  decide  that  the  district  courts  of  the 
state  may  make  the  order  complained  of,  in 
the  absence  of  any  requirement  of  the  Code 
of  Civil  Procedure.  We  can  vindiciite  with 
absolute  certainty  the  existence  of  the  right 
to  make  an  order  for  the  inspection  and  sur- 
vey of  a  lode  mining  claim,  where  the  appro- 
priate steps  have  been  taken  by  intei'ested 
parties.  The  authorities  treat  the  proceed- 
ings as  the  proper  mode  of  securing  "the  best 
evidence  of  which  the  case  in  its  nature  is 
susceptible."  There  is  not  an  assertion  or 
suggestion  by  any  jurist  that  rights  of  prop- 
erty are  impaired  or  transgressed  by  the  mak- 
ing of  the  orders  for  an  inspection  and  sur- 
vey. For  this  reason,  a  bond  to  indemnify 
the  persons  wliose  property  niay  be  inspected 
is  not  asked  for  or  required.  But  in  Bennett 
v.  Griffiths,  supra,  when  authority  was  given 
for  the  destruction  of  a  wall,  to  enable  the 
viewers  to  perform  their  duty,  the  defend- 
ants testified  that  "it  would  be  injurious  to 
the  mines  if  a  gate  road  was  driven  through 
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the  wall;  that  the  wall  which  had  been  erect- 
ed was  only  the  usual  and  proper  wall,  erect* 
ed  for  the  purpose  of  strengthening  the  gate 
road  in  that  portion  of  the  mine."  Under 
these  circumsUinces,  the  plaintiff  was  ordered 
to  give  security  to  save  the  defendants  from 
any  loss  or  damage  resulting  from  the  inspec- 
tion. 

We  have  stated  that  the  power  of  the  courts 
of  England  over  this  matter  was  exercised  as 
a  branch  of  their  chancery  jurisdiction.  In 
1854  the  common-law  procedure  act  was  cre- 
ated, and  the  fifty-eighth  section  provides 
that  "either  party  shall  be  at  liberty  to  apply 
to  the  court  or  a  judge  for  a  rule  or  order  for 
the  inspection  by  the  jury  or  by  himself,  or 
by  bis  witnesses,  of  any  real  or  personal  prop- 
erty, the  inspection  of  whicli  maybe  material 
to  the  proper  determination  of  the  question 
in  dispute;  and  it  shall  be  lawful  for  the 
court  or  a  judge,  if  they  or  be  think  fit,  to 
make  such  rule  or  order."  In  the  interpre- 
tation of  this  statute,  the  learned  Chief  Jus- 
tice CocKBUBN,  in  Bennett  v.  Griffiths,  supra, 
said:  "The  fifty-eighth  section  of  the  com- 
mon-law procedure  act  does  not  regulate  the 
jurisdiction  given  to  the  courts  of  law  by  ref- 
erence to  that  already  exercised  by  the  courts 
of  equity;  but  we  think  that,  as  ancillary  to 
the  power  of  inspection  given  to  the  courts 
of  common  law,  there  is  the  same  power  giv- 
en to  remove  obstructions,  with  a  view  to  in- 
spection, which  was  exercised  by  the  courts 
of  equity  as  ancillary  to  their  power  of  order- 
ing inspection. "  The  section  of  the  Code  un- 
der review  does  not  empower  any  court  or 
judge  to  grant  an  order  that  is  fruitful  of  in- 
justice or  oppression.  Whenever  this  is  done, 
such  action  will  exceed  the  authority  that  has 
been  bestowed,  and  can  be  rightfully  set 
aside.  The  bare  fact  that  the  St.  Louis  Min- 
ing &  Milling  Company  of  Montana  petitions 
for  an  inspection  and  survey  of  the  mining 
prc^erty  referred  to  before  its  complaint  has 
been  filed  is  immaterial.  The  same  object  is 
to  be  attained  at  all  times,  regardless  of  the 
commencement  of  the  suit,  and  that  is  the 
best  evidence  for  the  trial.  In  State  v.  Sey- 
mour, 35  N.  J.  Law,  53.  the  court  holds  that 
the  surveying  and  mapping  of  lands  by  legis- 
lative authority  is  not  a  taking  thereof,  and 
that  it  is  not  a  trespass  to  go  thereon  for  these 
purposes.  In  Winslow  v.  Gifford,  6  Cusb. 
327,  it  is  held  that  an  act  of  the  legislature  is 
not  unconstitutional  which  authorized  cer- 
tain parties  to  enter  upon  private  lands,  and 
make  surveys  and  establish  boundaries;  and 
Mr.  Justice  Dewbt,  in  the  opinion,  says: 
"In  effecting  such  an  object,  there  may  be, 
and  often  Is,  a  brief,  and,  as  it  were,  momen- 
tary, interference  with  the  absolute  right  of 
the  owner  of  real  estate.  This  exercise  of 
power,  in  its  various  forms,  is  one  of  every 
day's  occurrence;  indeed,  so  common  as  to 
be  acquiesced  in  without  remonstrance,  or 
even  a  question  as  to  the  right  so  to  do." 
This  statute  does  not  provide  for  an  appeal 
from  the  order,  which  has  been  reviewed, 
and  the  writ  of  certiorari  has  been  properly 


issued  upon  the  application  of  the  Montana 
Company,  Limited. 

We  are  of  the  opinion  that  the  district 
court  has  not  exceeded  its  jurisdiction  in  de- 
termining and  granting  the  petition  of  the  St. 
Louis  Mining  &  Milling  Company  of  Mon- 
tana. It  is  tlierefure  adjudged  that  the  or- 
der and  proceedings  of  the  district  court  be 
aflBrmed,  with  costs. 

Habwood  and  DeWitt,  JJ.,  concur. 


(»  Mont.  201) 

MiNO  V.  FooTE  et  al. 
(Supreme  Court  of  Montana.   Jan.  28,  1890.) 

Tows-SiTB  Lots— Debd  from  Pbobatb  Judob— 
Ejectment. 

1.  Act  Mont  Dec.  12,  1867,  H  11,  12,  passed  to 
carry  out  Act  Cong.  March  2,  1887,  (relating  to 
grants  of  town-sites  to  probate  judges  in  trust  for 
the  inbabitants,)  requiring  the  judge  to  hear  tes- 
timony and  adjudicate  between  contestants,  and 
allowing  an  appeal  from  his  decision  to  the  district 
court,  vests  him  with  quasi  judicial  powers,  and  a 
deed  from  him  cannot  be  collaterally  assailed  In 
ejectment  by  showing  that  the  preliminary  steps 
required  to  give  authority  to  convey  a  lot  were  not 
taken,  though  the  act  of  congress  provides  that 
any  act  of  the  trustee  not  in  conformity  to  the  rules 
made  by  the  state  or  territory  shall  be  void. 

2.  That  the  consideration  named  in  a  deed  by  a 
probate  judge  of  a  town-site  lot  is  less  than  Is  al- 
lowed by  law  is  Immaterial,  as  the  sum  stated  is 
not  conclusive. 

8.  Where  the  grantor  describes  himself  as  "N. 
H.,  probate  judge  of"  a  county  named,  and  exe- 
cutes the  deed  as  "N.  H.,  probate  judge, "  he  exe- 
cutes it  as  probate  judge. 

i.  A  town-site  plat  made  under  authority  of 
the  probate  judge,  trustee,  and  duly  approved  by 
the  county  commissioners,  is  admissible  in  evi- 
dence, tboDgh  incomplete  in  not  being  accompanied 
by  any  field-notes. 

6.  Under  an  answer  admitting  possession  of 
the  premises  demanded,  described  by  lots  and 
block,  and  alleging  title  in  defendants,  it  cannot 
be  shown  that  the  lots  demanded  are  not  coincident 
with  those  held  by  defendant,  by  reason  of  vari- 
ance between  dlflerent  plats  of  the  town-site. 

Appeal  from  district  court,  Lewis  and 
Clarke  county. 

Oomly  &  Foote,  for  appellants.  Carper^' 
ter.  Buck  &  Hunt,  tot  respondent. 

De  Witt,  J.  This  action  is  in  the  nature 
of  ejectment.  The  respondent,  as  executrix 
of  the  estate  of  John  H.  Ming,  deceased,  seeks 
to  recover  from  appellants  lots  1,  2,  and  3,  in 
block  417,  of  the  town-site  of  the  city  of 
Helena,  alleging  title  in  herself,  and  ouster 
by  the  appellants.  Appellants'  answer  ad- 
mits that  they  are  in  possession  of  the  prem- 
ises demanded,  and  alleges  title  in  themselves, 
which  title  they  seek  to  establish  as  herein- 
after treated  of.  The  action  was  tried  before 
the  court  without  a  jury.  Findings  of  fact 
and  conclusions  of  law  were  made,  and  filed 
by  the  court,  and  judgment  thereon  entered 
in  favor  of  respondent  for  possession  of  tlie 
lots.  A  motion  for  a  new  trial,  made  by  ap- 
pellants, was  denied.  From  that  order  and 
the  judgment  this  appeal  is  prosecuted. 

The  facts,  as  we  obtain  them  from  the  rec- 
ord, are  as  follows:  In  1869,  Helena  was  an 
unincorporated  town  in  Lewis  and  Clarke 
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county,  Montana  territory.  In  that  year  Miers 
F.  Truett,  probate  judge  of  that  county,  made 
due  application  to  the  United  States  for  pat- 
ent fur  the  land  on  which  the  town  was  sit- 
uated; and  afterwards,  June  15,  1872,  <the 
patent  was  duly  issued  by  the  United  States 
to  such  probate  judge,  in  trust  for  the  inhab- 
itants of  the  town,  under  the  provisions  of 
the  act  of  congress  approved  March  2, 1867, 
entitled  "An  act  for  the  relief  of  the  inhab- 
itants of  cities  and  towns  upon  the  public 
lands,"  and  the  acts  amendatory  and  applica- 
ble thereto.    The  land  in  controversy  is  with- 
in said  patent.    On  December  20,  1872,  N. 
Hilger,  then  probate  judge  of  said  county, 
made,  executed,  and  acltnowledged  a  bargain 
and  sale  deed  to  John  H.  Ming  and  Charles 
K.  Wells  of  lots  1.  2,  and  3,  in  block  417,  a 
portion  of  the  town-site  of  Helena,  granted 
to  the  probate  judge  as  above  described,  and 
which  is  the  ground  in  controversy  in  this 
action.     The  grantor  in  that  deed  is  described 
as  "N.  Hilger,  probate  judge  of  Lewis  and 
Clarke  county,  Montana  territory;"  and  exe- 
cutes it  as  "N.  Hilger,  probate  judge."    The 
lots  were  described  as  bounded  on  the  south 
by  Eighth  avenue,  on  the  north  by  lot  10,  and 
on  the  east  by  Hoyt  street.    Twelve  other 
lots  were  included  in  the  deed.    The  total  con- 
sideration was  950.    By  mesne  conveyances, 
the  title  so  conveyed  by  the  prubate  judge 
became  and  was  vested  in  John  H.  Ming,  by 
.  whom  this  action  was  commenced,  prior  to 
the  initiation  thereof.     During  the  pendency 
of  the  case  the  original  plaintiff  died,  and  re- 
spondent, as  executrix  of  his  estate,  was  duly 
substituted,  and  the  cause  thus  proceeded.   A 
plat  of  the  said  Helena  town-site  was  pre- 
pared by  one  A.  C.  Wheaton,  by  order  of  the 
probate  judge,  in  1868,  and  was  accepted  and 
approved  January  7,  1869,  by  the  board  of 
commissioners  of  the  county,  and  duly  filed 
at  the  same  time  in  the  otflce  of  the  county 
clerk  and   recorder.     On  the  Wheaton  plat 
are  designated  lots  1,  2,  and  3,  in  block  417, 
bounded  as  above  described.    It  does  not  ap- 
pear that  there  were  any  Qeld-notes  made  or 
tiled  with  the  Wheaton  plat.    That  in  pursu- 
ance to  the  act  of  the  legislative  assembly 
of  the  territory  approved  March  1,  1883,  en- 
titled "An  act  relating  to  the  official  survey 
of  the  town-site  of  Helena,"  a  plat  and  fleld- 
notes  of  a  survey  of  such  town-site  were  made 
by  one  Mclntire,  and  accepted  and  approved 
on  September  12, 1885,  by  the  board  of  county 
commissioners,  and  on  the  same  day  flled  in 
the  oftice  of  the  county  clerk  and  recorder. 
That  on  said  plat  and  in  said  field- notos  ap- 
pear lots  1,  2,  and  3,  in  block  417,  bounded 
on  the  south  by  Eighth  avenue,  on  the  north 
by  lot  10  of  said  block,  and  on  the  east  by 
Hoyt  street.    On  May  10, 1887,  the  appellant 
George  B.  Foote  entered  upon  the  land  in 
controversy,  claiming    under  a  deed    from 
Harry  H.  Thale  and  George  Ortli,  and  en- 
gaged in  fencing  it;  and  that  before  the  fence 
was  finished  said  John  H.  Ming  was  upon 
the  premises  claiming  the  same.    That  since 
said  day  George  B.  Foote  has  been  and  now 


is  in  possession  of  the  premises.  That  he  at 
no  time  prior  to  May  10,  1887,  made  any  im- 
provements thereon.  It  does  not  appear  that 
when  Ming  and  Wells  received  their  deed 
from  Probate  Judge  Hilger  they  were  occu- 
pants or  in  actual  possession  of  the  lots,  or 
made  any  proof  to  the  probate  judge  of  their 
right  to  such  possession  or  occupancy  of 
the  same.  To  almost  all  of  this  evidence 
objections  were  made  by  the  appellants,  the 
reasons  for  which  we  will  review  hereinafter 
in  discussing  the  specifications  of  error.  In 
addition  to  the  above  facts,  appellants  offered 
to  prove  on  the  trial,  and  wer3  precluded 
therefrom  by  the  ruling  of  the  couit,  the  fol- 
lowing facts:  That  lots  1,  2,  and  3,  in  block 
417 ,  as  the  same  are  described  in  the  Wheaton 
plat,  would  occupy  a  different  portion  of  the 
sui-face  of  the  earth  than  lots  1 ,  2,  and  3, 
block  417,  as  described  in  the  plat  and  field- 
notes  of  the  Mclntire  survey.  Appellant  of- 
fered in  evidence  a  quitclaim  deed  from  one 
Anton  Emueller  to  himself,  dated  May  9, 
1887,  acknowledged  May  11.  1887,  and  re- 
corded May  12,  1887,  in  which  the  ground 
purporting  to  be  conveyed  is  described  as  lots 
1,  2,  and  3,  block  417,  of  the  town-site  of 
Helena;  also  a  deed  from  Probate  Judge 
Clements  to  Harry  H.  Thale  and  George  Orth, 
dated  May  10,  1887,  recorded  May  11.  1887, 
and  a  deed  from  said  Tbale  and  Orth  to  ap- 
pellant Foote,  dated  May  10,  1887,  and  re- 
corded May  11th, — in  which  deeds  the  prem- 
ises purporting  to  be  conveyed  are  described 
by  lots  and  block,  as  above.  Appellant  then 
offered  to  prove  by  the  then  probata  judge  an 
application  to  purchase  said  lots  by  said  Thale 
and  Orth.  The  above  evidence,  so  proffered 
by  appellant,  was  heard  by  the  court  under 
objections,  but  was  stricken  out,  and  nut  con- 
sidered. It  was,  however,  in  evidence  that 
Emueller,  mentioned  above,  had  once  a  sort 
of  transitory  floating  possession  of  the  prem- 
ises for  placer  mining  purposes,  and  with  a 
cabin,  but  not  since  the  year  1873. 

The  district  court  found  the  facts  as  above 
recited,  and  upon  such  finding^,  and  upon 
the  exclusion  of  appellants'  proposed  testi- 
mony, reached  the-  following  conclusions  of 
law:  (1)  The  answer  of  the  defendant  does 
not  allege  that  the  premises  claimed  by  the 
defendant  are  located  elsewhere  than  the 
premises  described  in  the  complaint,  and  the 
pleadings  rehite  to  the  same  parcels  of  ground. 
(2)  That  the  Wheaton  plat  was,  from  and  after 
its  approval  in  1869  until  1885.  the  official 
plat  of  the  said  town-site  of  Helena,  under 
the  laws  of  the  United  States  and  said 
territory.  (3)  That  the  said  Mclntire  plat 
and  field-notes  of  survey  of  said  block  417, 
from  and  after  the  12th  day  of  September, 
1885,  became  and  are  the  oilicial  survey  of 
said  block  No.  417,  and  confirmed  all  the 
rights  and  interests  of  plaintiffs  therein,  as 
sliuwn  by.  the  conveyances  of  title  to  the 
plaintiffs  and  tlieir  predecessors  in  interest 
from  the  said  probate  judge  of  said  county, 
and  cured  the  alleged  incompleteness  and  in- 
accuracy of  the  said  Wheaton  plat.    (4)  Tbat 
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the  Issuance  of  said  deed  by  said  Hilger,  as 
the  probate  judge  of  said  county,  conveyed 
to  said  Ming  and  Wells  the  legal  title  to  said 
lots  1.  2,  and  8,  in  said  block:  417,  and  that 
the  said  J.  M.  Clements,  the  probate  judge 
of  said  county,  had  no  authority,  as  the  said 
trustee  of  the  said  town-site  of  Helena,  to  is- 
sue said  deed  to  the  grantors  of  the  defend- 
ant. (5)  That  the  dmls  issued  to  the  said 
defendant  by  his  grantors  conveyed  no  title, 
right,  or  interest  to  the  pi-emlses  in  contro- 
versy in  this  action.  (6)  That  as  between 
the  parties  to  this  action  the  defendant  can- 
not question  the  validity  of  the  acts  of  the 
probate  judge  of  said  county  in  conveying 
the  property  in  controversy  to  said  Ming  and 
Wells.  (7)  That  the  defendant  and  his  gran- 
tors had  notice  of  the  title  of  plaintiffs,  and  the 
approving  and  Qling  of  the  said  Mclntire  plat, 
about  two  years  before  the  construction  of 
the  fence  by  the  defendant.  (8)  That  defend- 
ant upon  the  10th  day  of  May,  1887,  entered 
upon  said  premises,  and  has  ever  since  held 
the  possession  thereof,  without  any  right  or 
title  thereto.  (9)  That  the  plaintiffs  have 
suffered  damage  in  the  sum  of  one  dollar. 

The  appellants,  on  motion  for  a  new  trial, 
made  20  specitications  of  error,  which  are 
now  brought  before  us  for  review.  They 
can,  however,  be  much  reduced  iu  number, 
many  of  them  depemling  on  one  point.  For 
instance,  the  first  error  urged  which  we  will 
consider  is  the  conclusion  of  the  court  below 
that  Ming  and  Wells,  so  far  as  the  purposes 
of  this  action  and  the  position  therein  of  the 
plaintiffs  are  concerned,  acquired  good  title  to 
the  premises  In  controversy,  by  virtue  of  the 
deed  from  Probate  J  udge  Hilger  to  tli  em .  Up- 
on the  decision  of  this  point  depends  a  large 
portion  of  appellants'  position.  This,  deter- 
mined in  either  way,  disposes  of  the  objection 
to  the  exclusion  of  the  deed  from  Probate 
Judge  Clements  to  Thale  and  Orth,  the  deeds 
from  the  latter  to  the  appellants,  the  exclusion 
of  evidence  of  occupancy  by  Thale  and  Orth, 
and  their  application  to  purchase  from  the 
probate  judge,  the  exclusion  of  the  deed 
from  Emuelier  to  Foote,  and  the  admission 
of  the  chain  of  title  from  Ming  and  Wells  to 
the  respondent. 

Again,  the  district  court  found  that  the 
pleadings  admitted  that  the  premises  demand- 
ed in  the  complaint  and  claimed  in  the  an- 
swer were  ideutical;  in  other  words,  that  the 
matter  of  non-identity  was  not  raised  by  the 
pleadings,  bu6  the  contrary  admitted.  Upon 
the  decision  of  this  speciQcation  depends  all 
of  appellants'  objections  as  to  the  exclusion 
of  their  proffered  testimony  that  lots  1, 2,  and 
3,  block  417,  in  the  Wheaton  survey,  were 
entirely  wanting  in  geographical  coincidence 
with  the  same  named  lots  in  the  Mclntire  sur- 
vey. The  errors  thus  complained  of  reduce 
themselves  to  few  in  number,  which  we  will 
examine  in  order. 

The  principal  error  complained  of  by  the 
defendants  is  the  action  of  the  court  in  ad- 
mitting in  evidence  the  deed  from  Probate 
Judge  Hilger  to  Ming  and  Wells,  which  deed 


is  the  foundatioD  of  the  respondent's  title. 
Appellants  objected  to  said  deed,  because  it 
does  not  show  upon  its  face  the  authority  by 
which  the  ofScer  acted;  because  the  consid- 
eration named  in  the  deed  is  less  tlian  that 
required  by  law;  because  the  deed  does  not 
show  the  triist  capacity  of  the  grantor;  be- 
cause the  deed  does  not  itself  show,  nor  is  it 
elsewhere  in  the  evidence  offered  to  be  shown, 
that  the  grantees  were  the  legal  beneficiaries 
of  the  trust  held  by  the  probate  judge;  be- 
cause the  deed  shows  that  it  was  obtained  for 
speculative  purposes,  (presumably  by  reason 
of  the  alleged  inadequacy  of  ths  considera- 
tion;) because  its  issuance  was  beyond  the 
powers  of  the  probate  judge, — for  all  which 
reasons  the  deed  was  void,  and  not  voidable 
only.  The  laws  of  the  United  States  and  the 
territory,  in  reference  to  obtaining  title  from 
the  government  for  town-sites  upon  the  pub- 
lic domain,  so  far  as  they  are  applicable  to 
this  case,  are  as  follows:  "An  aet  for  the  re- 
lief of  the  inhabitants  of  cities  and  towns 
upon  the  public  lands,"  approved  March  2, 
1867,  (14  U.  S.  St.  at  Large,  541.)  enacts, 
among  other  things,  as  follows:  "That  when- 
ever any  portion  of  the  public  lands  of  the 
United  States  have  been  or  shall  be  settled 
upon  or  occupied  as  a  town-site,  and  there- 
fore not  subject  to  entry  under  the  agricult- 
ural pre-emption  laws,  it  shall  be  lawful,  in 
case  such  town  shall  be  incorporated,  for  the 
corporate  authorities  thereof,  and,  if  not  in- 
corporated, for  the  judge  of  the  county  court 
for  the  county  in  which  such  town  may  be 
situated,  to  enter  at  the  proper  land-olHce. 
and  at  the  minimum  price,  the  land  so  set- 
tled and  occupied,  in  trust  for  the  several  use 
and  benefit  of  the  occupants  thereof  accord- 
ing to  their  respective  interests;  the  execu- 
tion of  which  trust,  as  to  the  disposal  of  the 
lots  in  such  town,  and  the  proceeds  of  the 
sales  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  prescribed  by 
the  legislative  authority  of  the  state  or  terri- 
tory in  which  the  same  may  be  situated: 
*  •  *  provided,  further,  that  any  act  of 
said  trustee,  not  made  in  conformity  to  the 
rules  and  regulations  herein  alluded  to,  shall 
be  void."  The  legislative  assembly  of  the 
territory  of  Montana  passed  laws  to  give  ef- 
fect to  the  above  act.  Such  laws,  as  they 
were  in  force  at  the  time  of  the  deed  from 
the  probate  judge  to  Ming  and  Wells,  are 
complied  in  the  Laws  of  1872.  Codified  St. 
p.  547,  §  1,  provides  for  the  entry  of  the  land 
occupied  as  a  town,  in  the  land-ofilce,  by  the 
corporate  authorities  of  the  town,  or  tho  pro- 
bate judge  of  the  county,  in  trust  for  the  sev- 
eral use  and  benefit  of  the  occupants  of  such 
land,  according  to  their  respective  interests. 
Section  2  empowers  the  corporate  authorities 
of  the  probate  judge  to  perform  the  several 
acts  and  things  necessary  and  appertaining  to 
the  entry  of  sucli  land  in  the  proper  land-office. 
Section  3  provides  for  the  survey  of  such 
town-site,. which  shall  conform  as  near  as 
may  be  to  the  existing  rights  and  claims  of 
the  occupants.    Section  4  designates  what 
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tbe  plat  and  survey  shall  contain;  and  sec- 
tions 5  and  6  are  as  follows:  "Sec.  5.  Imme- 
diately after  such  survey  and  plat  has  been 
made,  or,  if  a  survey  and  plat  lias  been  made 
previous  to  the  entry,  according  to  tbe  pro- 
visions of  section  3  of  this  act,  then  iui  medi- 
ately after  the  entry  of  the  lands  at  the  proper 
land-office,  as  provided  in  the  flrst  section  of 
this  act,  the  corporate  authorities  or  the  pro- 
bate judge,  as  tlie  case  may  be,  shall  cause  a 
notice  to  be  published  in  all  the  newspapers 
published  in  such  town,  or,  if  no  newspaper 
be  published  in  such  town,  then  by  advertise- 
ment posted  up  in  twelve  of  the  most  public 
places  in  such  town  for  at  least  two  months, 
giving  notice  of  such  entry,  a:ul  requiring 
every  claimant  or  claimants  of  any  town  lot 
or  lots  to  Ale  in  the  office  of  such  incorporate 
authorities  or  probate  judge,  as  the  case  may 
be,  a  statement:  of  his  or  their  claim,  within 
two  months  from  the  date  of  the  tirst  publi- 
cation of  such  notice.  Sec.  6.  Such  statement 
shall  be  made  in  writing,  signed  by  the  party 
or  parlies  making  the  same,  and  verified  by 
the  affidavit  of  such  party  or  parties,  and  shall 
be  recorded  at  length  in  a  well-bound  book, 
to  be  provided  and  kept  for  such  purpose  by 
such  incorporate  authorities  or  judge  of  pro- 
bate, as  the  case  may  be.  Such  statement 
shall  specify  the  grounds  of  such  claim,  par- 
ticularly describing  the  lot  or  lots  claimed; 
the  date,  as  near  as  may  be,  of  the  occupation 
of  said  lot  or  lots,  and  by  whom;  what  im- 
provements have  been  made  on  said  lot  or 
lots,  and  tlie  value  thereof;  and  that  such  lot 
or  lots  are  now  actually  po3sesse<l  and  occu- 
pied by  such  claimant,  or  that  the  right  to 
such  occupation  is  in  the  claimant,  if  such 
lot  or  lots  are  occupied  by  another."  The  two 
preceding  sections  are  originally  found  in  the 
act  of  December  12,  1867,  (Laws  4th  Sess. 
61.)  Other  sections  follow,  providing  for  the 
execution  of  said  trust  conhded  to  the  probate 
judge,  and,  among  them,  section  16:  "The 
residue  of  lots  (after  conveying  to  actual  oc- 
cupants as  aforesaid)  In  the  possession  of  the 
corporate  authorities  or  probate  judge,  as  the 
case  may  be,  and  unclaimed  alter  the  expira- 
tion of  sixty  (60)  days,  it  shall  be  the  duty  of 
the  probate  judge  or  corporate  authorities, 
as  tbe  case  may  be,  to  post  up  notices,  or 
cause  the  same  to  be  done,  in  at  least  four 
public  places  in  the  county  in  which  such 
town-site  is  located,  at  lettst  ten  days  before 
sale,  that  he  will  offer  and  sell  at  public  sale 
all  of,  or  so  many  as  he  may  think  proper  of, 
the  lots  that  may  remain  unclaimed  at  tlie 
time  advertised;  and  that  all  lots,  having 
been  thus  advertised  and  ofFered  for  sale,  not 
bringing  at  least  the  minimum  price,  etc., 
snail  be  subject  at  an'y  time  thereafter  to  pri- 
vate entry  at  the  minimum  price."  Orig- 
inally Act  Jan.  6,  1870.  (Laws  6th  Sess.  67.) 
It  is  admitted  by  the  record  that  the  re- 
spondent, plaintiff  in  the  action,  did  not  prove 
what  may  be  called  the  "jnrisdictional  facts" 
authorizing  Probate  Judge  Hilger  to  make 
tbe  deed  to  her  predecessors,  February  20, 
1872;  that  is,  she  did  not  prove  that  the  acts 


required  by  the  statutes  cited  above,  as  pre- 
liminary to  and  conditions  of  the  issuance  of 
such  deed,  b:id  been  performed.  Appellants 
contend  that  the  probate  judge  was  a  minis- 
terial, and  not  a  judicial,  officer,  and  that 
consequently  all  acts  by  virtue  of  which  came 
his  auttiority  to  make  the  grant  must  be  af- 
firmatively proved  by  the  party  relying  upon 
such  grant,  and  cannot  be  presumed.  Wheth- 
er such  probate  judge  were  strictly  a  minis- 
terial officer,  or  whether  be  were  endowed 
with  ^uos^  judicial  functions  of  a  limited  nat- 
ure, is,  in  the  view  we  take  of  this  case,  a 
vital  matter;  and  we  will  pursue  the  inves- 
tigation with  the  ultimate  solution  of  this 
proposition  constantly  in  view.  The  appel- 
lants rely  upon  Ming  v.  Triiett,  1  Mont.  325; 
Edwards  v.  Tracy,  2  Mont.  49;  Schnepel  v. 
Mellen,  3  Mont.  118;  and  Citv  of  Helena  v. 
Albertose,  8  Mont.  499,  20  Pac.  Rep.  817. 
We  will  review  these  cases. 

In  the  first,  the  court  (Knowles,  J.)  say: 
"The  law  conferring  upon  the  probate  judge 
the  power  to  enter  public  lands  upon  which 
any  town  is  located,  and  awarding  to  its  citi- 
zens town  lots  under  the  provisions  of  law, 
does  not  purport  to  confer  upon  him  any  ju- 
dicial powers.  The  power  is  conferred  upon 
him,  and  not  upon  his  court.  He  is  simply 
designatel  as  the  trustee  for  the  benefit  oif 
the  citizens  of  the  town.  His  duties  in  al- 
lowing entries  of  lots  are  prescribed  by  law, 
and  he  acts  in  a  ministerial  capacity. "  True, 
the  "law  conferring  upon  him  the  power  to 
enter  public  lands"  does  not  give  him  judi- 
cial authority.  The  law  referred  to  is  the  law 
of  congress  authorizing  the  grant  to  the  pro- 
bat«  judge.  It  is  not  objected  by  appellants 
that  respondents  failed  to  prove  the  succes- 
sive and  necessary  steps  to  be  taken  by  the 
probate  judge  to  obtain  patent  from  the 
United  States,  and,  in  fact,  these  steps  were 
proved  on  the  trial.  But  the  same  act  of 
congress  creating  tbe  trust  in  the  pro- 
bate judge  provides  that  the  execution  of 
such  trust  shall  be  in  accordance  with  rules 
and  regulations  to  be  prescribed  by  the  legis- 
lative authority  of  the  territory;  and  when 
the  case  of  Ming  v.  Truett  was  tried  in  the 
district  court,  and  heard  in  the  supreme 
court,  the  legislature  of  Montana  had  pro- 
vided for  the  execution  of  such  trust,  among 
other  things,  as  follows:  "In  all  cases  where 
there  is  a  dispute  or  contest  in  regard  to  tbe 
right  to  the  deed  to  any  lot  or  lots,  the  pro- 
bate judge  shall  hear  the  testimony  relating 
thereto;  and,  after  two  days'  notice  of  such 
time  and  place  of  hearing  given  to  each  and 
every  contestant,  he  shall  proceed  to  hear  and 
determine  such  claims,  in  accordance  with 
the  principles  of  right  and  justice,  and  the 
provisions  of  this  act:  *  *  *  provided, 
the  judge  may  adjourn  from  time  to  time,  as 
be  may  deem  just  for  the  fair  adjudication 
of  said  claim  or  claims."  Section  11,  Act 
Dec.  12,  1867,  (Laws  4th  Sess.  62.)  Section 
12  of  the  same  act  goes  on  to  provide  f  uUv 
for  an  iippcal  to  the  district  court  by  any  per- 
son feeling  aggrieved  by  "such  decision;" 
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and  provide  further:  "And  in  all  cases  the 
pleadings  and  proceedings  thereaflpr  shall  be 
governed  by  the  same  rules  applicable  to  ac- 
tions originallj  commenced  in  the  district 
court."  Therefore,  although  the  act  of  con- 
gress conferred  no  judicial  functions  upon 
the  probate  judge,  as  held  in  Ming  v.  Truett, 
supra,  the  act  of  the  legislative  assembly  of 
the  territory,  passed  for  the  purpose  of  giv- 
ing effect  to  the  act  of  congress,  and  carry- 
ing out  the  grant  for  the  l&nefit  of  the  in- 
habitants, delines  the  position  and  character 
of  the  probate  judge  in  terms  which  would 
be  peculiarly  misapplied  to  a  strictly  minis- 
terial otlicer.  Our  views  as  to  the  judicial 
or  ministerial  character  of  the  probate  judge, 
as  to  the  subject-matter,  will  be  fully  devel- 
oped later  in  this  opinion. 

Passing  to  the  case  of  Edwards  v.  Tracy, 
supra,  we  And  a  contest  between  two  claim- 
ants of  a  town  lot  in  the  town  of  Bozeman. 
The  plaintiff,  Edwards,  claimed  by  virtue  of 
a  deed  froui  the  probate  judge  dated  about 
July  1,  1870.  He  voluntarily,  and  witliont 
objection  by  the  defendant,  offered  in  evi- 
dence an  application  made  by  him  to  the  pro- 
bate judge,  for  the  purchase  of  the  lot,  which 
application  says:  "That  said  lot  is  vacant 
and  unclaimed  by  any  other  party;  that  the 

improvements  upon  said  lot  consist  of , 

of  the  value  of dollars;  that  the  value 

of  said  lot  is  about  $100;  that  the  same 

is  now  occupied  by ;  that  the  right  to 

the  possession  and  occupation  is  in  the  said 
Tbos.  K.  Edwards."  The  deed,  which  was 
made  in  pursuance  to  this  application,  was  of- 
fered in  evidence,  and  admitted;  for  which  ac- 
tion of  the  court  the  defendant  assigned  er- 
ror, which  assignment  was  by  the  supreme 
court'  sustained.  It  will  be  observed  that 
the  applicant  therein  based  his  claim  to  a 
deed  from  the  probate  judge  upon  bis  alleged 
right  to  the  possession  and  occupation  of  the 
lot,  and  not  upon  an  actual  possession  and 
occupation ;  and  he  states  ills  reason  for  his 
alleged  right  to  possession,  viz.,  that  "no  one 
else  occupies  the  same,  and  that  it  is  vacant." 
He  thus  deliberately,  by  his  own  affirmative 
testimony,  in  introducing  the  application  to 
purchase,  confessed  himself  out  of  court; 
and  the  court  (Knowles,  J.)  properly  say: 
"Theclaim  toenteralot  by  oneont  of  posses- 
sion, or  without  the  right  to  the  possession, 
does  not  couie  within  the  purview  of  this 
section,  [referring  to  section  6,  above  cited.] 
The  applicant  in  this  case  bases  his  right  to 
the  possession  upon  the  fact  that  no  one  else 
occupies  the  same,  and  that  it  is  vacant. 
These  give  no  such  right.  There  was  no 
right  vested  in  the  trustee,  who  was  in  this 
case  Noble,  [probate  judge,]  to  mal(e  a  con- 
veyance of  a  lot  upon  such  an  application  as 
the  one  presented  by  the  plaintiff  in  the  case." 
The  opinion  up  to  this  point  is  sufficient  to 
sustain  the  decision  of  the  supreme  court. 
What  was  afterwards  said  by  the  learned  judge 
is  obiter  dicta,  and  we  do  not  feel  that,  in  the 
case  at  bar,  we  are  controlled  thereby,  al- 
tliough  he  did  practically  say,  in  that  case, 


obiter,  that  a  plaintiff  in  ejectment,  relying 
upon  such  probate  judge's  deed,  n^ust  affirm- 
atively prove  all  facts  giving  such  grantor 
'  authority  to  make  the  conveyance. 

The  case  of  Schnepel  v.  Mellen,  supra,  was  a 
contest  between  rival  claimants  to  a  deed  from 
the  probate  judge, — a  contest  originally  heard 
and  determined  by  the  probate  judge,  and 
thence  appealed,  through  the  district  court, 
to  the  supreme  court.  The  action  assumed 
the  nature  of  one  to  quiet  title.  It  was  tried 
upon  an  agreed  statement  of  facts.  The 
question  was  not  raised  as  to  whether  a  par- 
ty in  ejectment,  holding  a  protiate  judge's 
deed,  and  thereon  relying,  must  prove  the 
authority  of  his  grantor  to  make  the  deed. 
The  matter  before  the  court  was  the  construc- 
tion of  the  acts  of  the  respective  claimants, 
as  those  acts  were  presented  to  the  probate 
judge,  and  as  to  which  claimant  was  entitled 
to  the  deed  from  the  probate  judge,  by  virtue 
of  the  facts.  The  point  under  discussion  in 
the  case  at  bar  was  not  involved  in  Schnepel 
v.  Mellen.  In  that  case  the  defendant  ex- 
hibited in  evidence  the  facts  constituting  his 
alleged  possession  as  a  foundation  for  bis  al- 
leged right  to  a  deed.  These  facts  were  dig- 
ging some  post- holes  in  the  night  without  the  ' 
knowledge  of  any  one  save  himself,  and  the 
court  held  that  the  alleged  possession  of  the 
defendant  was  not  of  that  open,  actual,  and 
unequivocal  character  which  entitled  him  to 
enter  the  lot,  as  against  an  eight-years  unin- 
terrupted possession  by  the  plaintiff,  bis  ad- 
verse claimant  to  the  premises. 

In  City  of  Helena  v.  Albertose,  supra,  the 
court  (Baoh,  J.)  say:  "When  the  prol>ate 
judge  undertook  to  establish  by  that  map  [the 
town-site  map]  a  street  over  lands  actually  oc- 
cupied by  individuals  as  a  residence  when  the 
entry  was  made  by  the  probate  judge,  his  act 
was  in  conflict,  *  *  *  and  the  public  had 
no  right  as  against  such  an  occupant."  The 
court  elsewhere  in  that  opinion  says:  "Nei- 
ther the  laws  of  this  territory,  nor  the  act  of 
the  probate  judge,  could  deprive  any  person 
of  the  land  occupied  by  him  at  the  time  when 
the  probiite  Judge  made  entry  for  the  town- 
site,  and  give  such  land  to  one  who  was  not 
an  occupant  thereof."  With  these  views  we 
concur.  The  appellants  seem  to  rely  upon 
this  case  to  sustain  some  rights  claimed  to  be 
acquired  by  virtue  of  the  ancient,  transitory, 
placer-miningpossessiouof  Emueller, — apos- 
Eession  which  ceased  in  1873,  was  always  of 
a  floating  cliaracter,  without  any  certain  lo- 
cal habitation,  and  which  was  sought  to  be 
resurrected  in  1887,  by  the  deed  from  him  to 
Foote.  It  does  not  appear  that  Emueller 
ever  made  any  application  to  purcliase  the 
premises  from  the  probate  judge,  but  that  he 
abandoned  all  possession  and  claim  thereto 
for  14  years.  This  matter  we  dispose  of  later; 
but,  in  passing,  qucere,  had  he  not  forfeited 
all  claim  by  his  laches?  Section  2017,  div.  5, 
Corap.  St. 

We  have  received  the  former  utterances  of 
this  court  upon  the  matters  urged  in  appel- 
lants' first  specification  of  error,  because  they 
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have  zealously  pressed  tbese  four  cases  upon 
our  consideration,  and  because  there  are  con- 
tained in  them  some  diota,  and,  in  Ming  v. 
'I'ruett,  a  decision  which  is  in  conflict  with" 
the  conclusion  we  have  reached  as  to  the  al- 
leged error  of  the  lower  court  in  holding  that 
the  deed  of  Probate  Judge  Hilger  to  Ming 
and  Wells  conveyed  title  to  those  grantees, 
as  far  as  the  purposes  of  this  action,  and  the 
position  of  defendants  therein,  are  concerned. 
vVe  will  say,  however,  before  going  into  that 
matter,  that  the  plaintiff  did  not,  in  the  case 
at  bar,  voluntarily  put  herself  out  of  court 
by  showing,  in  her  own  affirmative  testimony, 
that  she  had  no  right  whatever  to  the  prem- 
ises, as  did  the  plaintiff  in  Edwards  v.  Tracy, 
and  the  defendant  in  Schnepel  v.  Mellen.  As 
to  the  nature  of  the  functions  of  the  probate 
judge,  in  the  execution  of  a  town-site  trust, 
the  supreme  court  of  Colorado  (Beck,  C.  J.) 
say:  "The  government,  instead  of  issuing 
patents  to  the  several  claimants,  and  instead 
of  granting  the  tract  to  the  territorial  organ- 
ization, transferred  the  title  of  the  entire 
tract  to  the  judge  of  the  probate  court  of 
Arapahoe  county,  in  trust  for  the  parties  en- 
titled to  conveyances.  By  the  terms  of  the 
grant  the  probate  judge  was  tlie  officer  and 
representative  of  both  the  federal  and  the  ter- 
ritorial governments  in  the  disposal  of  these 
lands.  He  was  invested  with  functions  an- 
alogous and  similar  in  character  to  those  of 
the  land,  department  of  the  general  govern- 
ment, or  of  the  officers  of  a  state,  charged 
with  the  same  class  of  duties.  His  duties  in- 
volved the  hearing  and  consideration  of  tes- 
timony concerning  the  rights  of  claimants, 
and  passing  upon  its  competency,  credibility, 
and  weight.  It  also  involved  judicial  trials 
before  him,  in  certain  instances,  wherein  he 
was  required  to  render  judgments,  from 
which  appeals  might  be  prosecuted  to  the 
supreme  court  of  the  territory."  Anderson 
V.  Bartels,  7  Oolo.  265.  8  Pac.  Rep.  225. 
This  language  might  have  aa  appropriately 
been  written  of  the  character  of  the  probate 
judge  of  Montana,  under  the  provisions  of 
sections  II,  12,  Laws  4tb  Sess.  62,  supra.  We 
believe  that  the  correct  and  logical  construc- 
tion of  the  trust  position  of  the  probate  Judge 
in  these  matters  is  that  it  is  quasi  judicial  in 
its  character.  It  was  so  recognized  by  this 
court  in  Schnepel  v.  Mellen,  supra,  in  which 
case  this  court  held  an  appeal  from  an  adju- 
dication originally  made  by  the  probate  judge 
under  the  town-site  laws.  If  the  probate 
judge  originally  had  no  jurisdiction,  the  su- 
preme court  had  none.  The  term  "jurisdic- 
tion" suggests  the  idea  of  a  judicial  tribunal 
in  which  it  is  to  be  exercised.  It  is  not  ma- 
terial whether  the  judicial  function  be  deemed 
to  reside  in  the  probate  judge  individually, 
or  in  him  as  the  probate  court  of  the  territory. 
The  probate  judge  "musthearthe  testimony." 
"He  must  give  notice  of  the  hearing  to  each 
and  every  contestant."  "He  shall  hear  and 
decide  in  accordance  with  the  principles  of 
right  and  justice."  "His  action  is  called  an 
<  adjudication.'"    "An  appeal  to  the  district 


court  is  provided  for."  "The  pleadings  and 
proceedings  sliall  be  governed  by  the  same 
rules  applicitble  to  actions  originally  com- 
menced in  the  district  court."  These  are  the 
expressions  in  the  last-cited  act  supra.  They 
all  point  irresistibly  to  the  intent  to  invest 
the  probate  judge  with  quasi  judicial  func- 
tions, as  to  a  limited  subject-matter.  This 
conclusion,  arrived  at,  brings  promptly  to  oar 
aid  the  rule  of  law  that  the  judgment  of  a 
special  judicial  tribunal,  with  jurisdiction  to 
hear  and  determine  questions  of  fact  pre- 
sented to  it,  such  as  the  United  States  land- 
office,  is  conclusive,  when  brought  to  notice 
in  a  collateral  proceeding.  Mr.  Chief  Justice 
Marshall,  early  in  the  history  of  the  su- 
preme court  of  the  United  States,  in  speaking 
of  acts  of  the  land-office  of  the  state  of  North 
Carolina,  said  in  the  case  of  Polk's  Lessee 
V.  AVendal,  9  Cranch,  87:  "The  law  for  the 
sale  of  public  lands  provides  many  guards  to 
secure  the  regularity  of  grants,  to  protect 
the  incipient  rights  of  individuals,  and  also 
to  protect  the  state  from  imposition.  Officers 
are  appointed  to  superintend  the  business, 
and  rules  are  framed  prescribing  their  duty. 
The  rules  are,  in  general,  directory;  and, 
when  all  the  proceedings  are  completed  by  a 
patent  issued  by  the  authority  of  the  state,  a 
compliance  with  these  rules  is  presupposed. 
That  every  prerequisite  has  been  performed 
is  an  inference  properly  deducible,  and  which 
every  man  has  a  right  to  draw,  from  the  ex- 
istence of  the  grant  itself.  It  would  there- 
fore be  extremely  unreasonable  to  avoid  a 
grant  in  any  court  for  irregularities  in  the 
conduct  of  those  who  are  appointed  by  the 
government  to  supervise  the  progressive 
course  of  a  title  from  its  commencement  to 
its  consummation  in  apatent"  In  Smelting 
Co.  V.  Kemp,  104  U.  S.  640,  the  same  court 
(Field,  J.)  says:  "In  the  course  of  their 
duty  the  officers  of  that  deiiartuient  [the  land 
department]  are  constantly  called  upon  to 
hear  testimony  as  to  matters  presentKJ  for 
their  consideration,  and  to  pass  upon  its  com- 
petency, credibility,  and  weight.  In  that  re- 
spect they  exercise  a  judicial  function,  and 
therefore  it  has  been  held  In  various  instances 
by  this  court  that  their  judgment,  as  to  mat- 
ters of  fact  properly  determinable  by  them, 
is  conclusive  when  brought  to  notice  in  a 
colliiteral  proceeding.  Their  judgment  ir 
such  cases  is,  like  that  of  other  special  tri- 
bunals upon  matters  within  their  exclusive 
jurisdiction,  unassailable,  except  by  a  di- 
rect proceeding  for  its  correction  or  annul- 
ment. The  execution  and  record  of  the  pat- 
ent are  the  final  acts  of  the  officers  of  the 
government  for  the  transfer  of  its  title,  and. 
as  they  can  be  lawfully  performed  only  after 
certtiin  steps  have  beeen  taken,  that  instru- 
ment, duly  signed,  countersigned,  and  sealed, 
not  merely  operates  to  pass  the  title,  but  is 
in  the  nature  of  an  official  declaration  by  that 
branch  of  the  govern  uient  to  which  the  alien- 
ation of  the  public  lands,  under  the  law,  is 
intrusted,  thatall  the  requirements  prelim- 
iaary  to  its  issue  have  been  complied  with. 
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The  presumptions  thus  attending  it  are  not 
open  to  rebuttal  in  an  action  at  law."  We 
cite  these  casea,  not  so  much  to  illustrate  the 
rule  laid  down,  which  is  familiar  as  a  house- 
hold word,  as  to  make  manifest  tiie  renson 
on  which  the  rule  rests, — a  reason  which 
logically  results  in  our  conclusion  that  the 
probate  judge,  underthe  territorial  laws,  was 
invested  with  the  judicial  powers,  as  above 
indiciited.  Therefore,  when  a  deed  from 
him  is  relied  upon  for  title  in  an  action  of 
ejectment,  it  is  entitled  to  the  presumptions 
of  regularity  in  its  favor,  as  against  a  de- 
fendant such  as  the  appellants  herein,  claim- 
ing nnder  an  alleged  deed  from  the  same 
common  source  of  title.  Issued  15  years  later, 
without  requiring  from  the  elder  grantee  af- 
firmative proof  of  the  preliminary  steps  con- 
ferring authority  to  make  the  grant. 

But  the  appellants  urge  that  they  are  within 
an  exception  to  the  rule.  They  cite  the  por- 
tion of  the  law  "that  any  act  of  said  trustee, 
[probate  judge,']  not  made  in  conformity  to 
the  rules  and  regulations  herein  alluded  to, 
shall  be  void."  We  recur  again  to  the  opin- 
ion of  Chief  Justice  Mabshall,  supra:  "But 
there  are  some  things  so  essential  to  the  va- 
lidity of  the  contract  that  the  great  princi- 
ples of  justice  and  of  law  would  be  violated 
did  there  not  exist  some  tribunal  to  which  an 
injured  party  might  appeal,  and  in  which  the 
means  by  which  an  elder  title  was  acquired 
might  be  examined. "  The  opinion  then  goes 
on  to  state  how  and  why  such  investigation 
should  be  in  acourt  of  equity,  and  concludes: 
.  "In  general,  then,  a  court  of  equity  is  the 
more  eligible  tribunal  for  these  questions, 
and  they  ought  to  be  excluded  from  a  court 
of  law.  But  there  are  cases  in  which  agrant 
is  Hl)solutely  void;  as  where  the  state  has  no 
title  to  the  thing  granted,  or  where  the  officer 
had  no  aulhority  to  issue  the  grant."  The 
italics  are  ours.  Upon  this  exception  appel- 
lant rests.  The  case  of  Folk's  Lessee  v. 
Wendal  was  exhaustively  reviewed  in  the 
opinion  of  Mr.  Justice  Field,  cited  supra, 
(Smelting  Co.  v.  Kemp,)  and  this  exception 
there  treated  by  him  as  follows:  "So,  also, 
according  to  the  doctrine  in  the  cases  cited, 
if  the  patent  be  issued  without  authority,  it 
may  be  collaterally  impeached  in  a  court  of 
law.  This  exception  is  subject  to  the  quali- 
fication that  when  the  authority  depends  up- 
on the  existence  of  particular  facts,  or  upon 
the  performance  of  certain  antecedent  acts, 
and  it  is  the  duty  of  the  land  department  to 
ascertain  whether  the  facts  exist,  or  the  acts 
have  been  performed,  its  determination  is  as 
conclusive  of  the  existence  of  the  authority 
against  any  collateral  n'tack  as  is  its  deter- 
mination upon  any  other  matter  properly  sub- 
mitted to  its  decision. "  See,  also,  cases  tliei-e 
cited.  This  last  utterance  concludes  us,  in 
our  opinion.  The  authority  of  the  probate 
judge  did  depend  upon  the  existence  of  cer- 
tain facts.  It  was  his  duty  to  ascertain 
whether  these  facts  existed.  His  determina- 
tion is  evidenced  by  his  deed,  and  the  same 
is  conclusive  against  collateral  attack.   Smith 


V.  Pipe,  3  Colo.  187.  It  was  therefore  not  er- 
ror to  admit  in  evidence  the  deed  from  Pro- 
bate Judge  Hilger  to  Ming  and  Wells,  and 
the  district  court  correctly  found  that  said 
deed  vested  a  legal  title,  which  had  come  by 
mesne  conveyances  to  the  plaintiff,  good  as 
against  the  defendant,  for  the  purposes  of 
this  action  of  ejectment.  See,  also,  Sherry 
T.  Sampson,  11  Kan.  611. 

That  the  consideration  named  on  the  face 
of  the  deed  is  less  than  the  legal  one  is  not 
material.  The  consideration  upon  the  face 
of  a  deed  is  not  conclusive.  Polk's  Lessee 
V.  Wendal,  supra. 

The  objection  that  the  deed  was  not  made 
by  N.  Hilger  as  probate  judge  is  not  well 
founded.  He  described  himself  in  the  deed 
as  "N.  Hilger,  probate  judge  of  Lewis  & 
Clarke  county,  Montana  territory, "  and  exe- 
cuted it,  "K.  Hilger,  probate  judge."  See 
Smith  V.  Pipe,  3  Colo.  187. 

Our  conclusion  above  reached,  as  we  have 
hereinbefore  intimated,  disposes  of  the  major 
part  of  appellants'  assignments  of  error.  It 
also  disposes  of  the  objection  to  the  original 
town-site  plat, — the  Wheaton  plat.  That 
plat  was  incomplete,  in  the  absence  of  its 
field-notes ;  but  it  amply  appears  from  the  ev- 
idence that  it  was  the  official  plat,  and  the 
only  official  plat,  of  the  town-site,  from  its 
due  approval  and  filing,  in  1869,  until  it  was 
superseded  by  the  Mclnttre  plat  in  1885.  It 
appears  that  the  deed  in  question  was  made 
by  it,  as  were  all  deeds  in  the  town-site  for 
a  period  of  17  years.  If  the  plat  were  insuf- 
ficient and  incomplete,  there  would  seem  to 
be  here  an  opportunity  for  the  application  of 
the  maxim,  communis  error  facit  jus. 

The  testimony  proffered  by  appellaat,  that 
the  portion  of  the  earth's  surface  indicated  in 
the  Wheaton  plat  as  lots  1,  2,  and  3,  in  block 
417,  is  geographically  different  from  the 
premises  described  by  the  same  designation 
in  the  Mclntire  plat,  was  properly  exclud- 
ed, as  the  pleadings  admit  that  the  ground 
demanded  by  plaintiff,  and  claimed  and 
held  by  the  defendants,  is  the  same.  The 
answer  does  not  allege  that  the  premises 
claimed  by  defendant  are  located  elsewhere 
than  those  described  by  the  complaint.  A 
description  of  lots  in  a  town-site  which  has 
been  officially  platted  and  surveyed  by  the 
number  of  lots  and  block  is  a  sufficient  de- 
scription of  the  loous  in  quo.  2  Devi.  Deeds, 
§  1020,  note  2.  If  we  be  correct  in  the  con- 
clusion expressed,  then  the  deed  from  Pro- 
bate Judge  Clements  to  Foote's  predecessors. 
May  10,  1887,  was  a  nullity,  the  predecessor 
of  the  grantor  having  years  before  parted 
with  the  whole  title,  and  that  deed  was  prop- 
erly excluded.  The  deed  from  Emueller  to 
Foote,  May  10,  1887,  and  the  evidence  of 
Emueller's floating  and  abandoned  possession 
14  to  16  years  prior  to  said  deed,  shares  the 
same  fate.  This  disposes  of  the  errors  as 
speciQed. 

Be  it  understood  that  we  do  not  hold  that 
the  deed  from  Probate  Judge  Hilger  to  Ming 
and  Wells  is  above  or  beyond  attack,  but  that 


Digitized  by 


Google 


622 


PACIFIC  UEPOBTER,  Vol.  28. 


(Cal. 


such  attack  must  be  made  in  an  equitable 
action  for  that  purpose,  and  not  in  the  law 
action  of  ejectment.  We  draw  once  more 
from  the  wealth  of  learning  in  Polk's  Lessee 
V.  Wendal,  supra:  "On  an  ejectment,  the 
pleadings  give  no  notice  of  those  latent  de- 
fects of  which  the  party  means  to  avail  him- 
self; and,  sliould  he  be  allowed  to  use  them, 
the  holder  of  the  elder  grant  might  often  be 
surprised.  But  in  equity  the  specific  points 
must  be  brought  into  view;  the  various  cir- 
cumstances connected  with  those  points  are 
considered;  and  all  the  testimony  respecting 
them  may  be  laid  before  the  court.  The  de- 
fects in  the  title  are  the  particular  objects  of 
investigation,  and  the  decision  of  a  couit  in 
the  last  resort  upon  them  is  decisive.  The 
court  may,  on  a  view  of  the  whole  case,  an- 
nex equitable  conditions  to  its  decree,  or  or- 
der what  may  be  reasonable,  withont  abso- 
lutely avoiding  a  whole  grant"  The  defend- 
ant belowdid  n6t  set  up  an  equitaliie  defense 
in  tlie  nature  of  a  cross-complaint,  nor  did 
he  change  the  strict  legal  character  of  the  ac- 
tion. We  may  take  his  own  expressive,  if 
not  altogether  elegant,  language  used  on  the 
argument,  and  let  him  abide  by  the  position 
as  he  announces  it,  that  "the  action  is  a 
square-toed  one  of  ejectment. "  If  he  desired 
to  avail  himself  of  the  equitable  defense  sug- 
gested, he  should  have  set  up  the  same  in  his 
answer  with  as  much  detail  as  if  it  were  an 
original  bill  in  equity.  LestraJe  v.  Bartli. 
19  Cal.  671;  Davis  v.  Davis,  26  Cal.  39,  and 
cases  there  cited;  Miller  v.  Fulton,  47  Cal. 
146:  KentSeld  v.  Hayes,  57  Cal.  410;  Lamme 
V.  Dodson,  4  Mont.  56U.  Not  having  done 
so,  the  judgment  of  the  lower  court  is  cor- 
rect, and  that  judgment  and  the  order  deny- 
ing a  new  trial  are  each  atflrmed. 

Habwood,  J.,  concurs.  Blake,  C.  J. ,  did 
not  sit  in  the  case,  or  participate  in  the  de- 
cision, for  the  reason  that  he  had  acted  as 
judge  on  the  trial  of  the  case  below. 


(83  Cal.  £66) 

San  Jose  &  A.  R.  Co.  v.  Matne.     (No. 

12,059.) 

(Supreme  Cowrt  of  VaUfnmia.    April  21,  1890.) 

Eminent  Domain— Damages— Evidence. 

1.  In  coDdemDation  proceedings  it  is  error, 
under  Code  Civil  Proa  Cal.  i  1249,  maliinK  the 
value  of  the  laud  at  the  date  of  the  summons  the 
measure  of  damoKes,  to  permit  a  witness  to  answer 
as  to  the  present  value. 

2.  The  admission  of  evidence  as  to  the  ben- 
efits to  defendant  hy  the  location  of  a  railroad  on 
Ms  land,  and  an  instruction  thereon,  though  error, 
is  not  prejudicial,  where  the  jury  finds  that  there 
are  no  benefits. 

8.  Written  statements  describinfr  property  for 
'  the  purpose  of  assessment  for  taxation,  (Pol.  Code 
Cal.  {{3829-8683,)  signed  by  the  owner,  butin  which 
the  value  is  fixed  by  the  assessor's  clerk,  are  inad- 
missible on  the  question  of  value  in  condemnation 
proceedings. 

4.  A  land-owner  cannot  recover  the  value  of 
his  counsel  fees  as  part  of  his  compensation. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Clara 
county;  F.  £.  Spencer,  Judge. 


Hiram  D.  TutUe,  John  Reynolds,  and  C. 
D.  Wright,  for  appellant.  /.  B.  Lamar,  for 
respondent. 

FooTE,  C.  This  action  was  instituted  for 
the  purpose  of  condemning  a  right  of  way  fo^ 
a  railroad  tlirough  the  lands  of  John  Maynei 
the  defendant  and  appellant.  The  cause  was 
tried  with  the  intervention  of  a  jury,  to 
whom  were  referred  special  issues  of  fact  for 
determination.  Upon  the  verdict  of  the  jury 
on  the  special  issues — adopted  by  the  court — 
judgnient  was  entered,  and  a  final  order  of 
condemnation  made  by  the  trial  court.  The 
amount  of  money  awarded  by  the  jury  as 
compensation  for  the  land  taken,  and  also 
that  awarded  for  damages  to  the  land  not 
taken,  was  paid  into  court  by  the  plaintiff, 
and  accepted  by  the  defendant  upon  the  fol- 
lowing terms:  "And  I  hereby  abandon  all 
defense  to  this  action,  except  as  to  the  amount 
of  damages  that  I  may  be  entitled  to  in  the 
event  that  a  new  trial  shall  be  granted  here- 
in;" signed  by  the  defendant  and  his  attor- 
neys of  record.  This  last  proceeding  is  in  ac- 
conlance  witli  the  provisions  of  section  1254 
of  the  Cotle  of  Civil  Procedure.  A  motion 
for  a  new  trial  was  made  and  denied.  From 
the  order  made  in  the  premises  and  the  judg- 
ment the  defendant  appeals.  He  claims  that 
the  court  erred  in  deciding  that  the  defend- 
ant was  not  entitled  to  prove  the  value  of  the 
land  proposed  to  be  taken  at  the  date  of  the 
summons  issued  in  the  case.  From  the 
transcfipt  it  appears  that  John  Uyan,  a  wit- 
ness for  the  plaintiff,  was  asked  what  would 
be  a  fair  price  for  the  defendant's  laud,  tak- 
ing it  all  together.  He  was  allowed  to  answer 
over  the  defendant's  objection,  one  of  the 
grounds  of  which  was  that  the  question  re- 
lated to  the  present  value  of  the  land,  and  not 
to  its  value  at  the  date  of  the  summons.  The 
court  overruled  the  objection,  on  the  ground, 
as  stated,  that  the  present  value  of  the  land, 
and  not  the  value  atthedateof  thesummuns, 
must  be  ascertained;  to  which  ruling  the  de- 
fendant excepted.  Again,  the  defendant 
proposed  to  prove,  by  competent  evidence, 
"what  the  value  of  the  land  proposed  to  be 
condemned  was  at  the  date  of  the  summons 
in  this  case,  to  which  plaintiff  objected,  on 
the  ground  that  the  present  value,  and  not 
the  value  at  the  date  of  the  summons,  must 
be  taken  in  determining  the  value  by  the 
jury."  The  court  sustained  the  objection, 
and  the  defendant  duly  excepted. 

It  appears,  therefore,  that  the  question  de- 
cided was,  at  what  specific  time,  for  the  pur- 
pose of  asses.-iing  compensation  and  damages, 
the  rigtit  thereto  sh:dl  have  accrued,  and  at 
what  date  its  actual  value  shall  be  proven  as 
a  measure  of  compensation'?  This  conten- 
tion seems  to  be  settled  by  section  1249  of 
the  Code  of  Civil  Procedure,  which  declares 
that  the  right  to' the  assessment  of  compensa- 
tion and  damages  accrues  at  the  date  of  the 
summons,  and  that  the  actual  value  at  that 
date  shall  be  the  measure  of  compensation 
and  damages.    This  statute  was  held  to  bs 
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constitutional  in  Ilailroad  Co.  v.  Kimball,  61 
Cnl.  91.  In  Tehama  Co.  v.  Bryan,  68  Cal. 
57-65,  8  Pac.  Rep.  673,  a  similar  decision 
was  rendered,  and  the  principle  determined 
that  the  true  measure  of  damages  is  to  be 
that  Axed  by  the  statute,  supra.  The  ruling 
of  the  court  below,  l>eing  in  opposition  to  tlie 
plain  terms  of  the  law  above  referred  to,  was 
erroneous. 

It  is  also  urged  that  the  witness  Spencer 
was  unlawfully  permitted  by  the  court  to 
give  evidence  in  favor  of  the  plaintiff  its  to 
"benents"  which  might  result  to  the  defend- 
ant by  reason  ot  the  location  of  the  railroad 
on  his  premises.  In  this  connection  it  is 
proper,  also,  to  notice  the  objection  which  is 
made  to  the  fourth  instruction  given  by  the 
court,  which  is:  "The  jury  must  find  sepa- 
rately bow  much  the  portion  of  defendant's 
said  land  not  sought  to  be  condemned  iu  this 
action  will  be  benefited,  if  at  all,  by  the  build- 
ing of  the  railroad  proposed' by  plaintiff." 
It  was  said  by  the  appellate  court  in  Railway 
Co.  V.  Porter,  74  Cal.  262,  15  Pac.  Rep.  774: 
"(1)  It  is  argued  for  the  appellant  that  evi- 
dence should  have  been  admitted  of  the  ben- 
efits accruing  to  the  remaining  land,  and  that 
such  benefits  should  have  been  deducted 
from  the  amount  of  damage  assessed.  But 
the  constitution  expressly  provides  that  <  no 
right  of  way  shall  be  appropriated  to  the  use 
of  any  corporation,  other  than  municipal,  un- 
til full  compensation  therefor  be  first  made 
in  money,  or  ascertained  and  paid  into  court 
for  the  owner,  irrespective  of  any  benefit  from 
any  improvement  proposed  by  such  corpora- 
tion.' Article  1,  §14.  (2)  Under  this  provis- 
ion, the  benefits  supposed  to  result  to  the  re- 
mainder of  the  land  cannot  be  considered. 
An  exception  to  this  rule  is  provided  when 
the  corporation  for  whose  use  property  is 
taken  is  a '  municipal  corporation.'  The  cases 
of  Butte  Co.  V.  Boydstou,  64  Cal.  110.  and 
Teliama  Co.  v.  Bryan,  68  Cal.  57, 8  Pac.  Rep. 
673,  fall  within  this  exception:  for,  as  is  well 
said  by  respondent's  counsel,  the  word  •  mn- 
nicipal,'  as  used  in  the  provision,  refers  to 
such  corporations  as  are  for  public  govern- 
ment, and  therefore  includes  counties.  Un- 
less the  cases  mentioned  proceed  upon  tliis 
ground,  we  do  not  see  how  they  can  be  sus- 
tained." But  while  it  is  clear  that  the  evi- 
dence admitted  was  improper,  as  also  the  in- 
struction, it  appears  that  the  jury,  in  answer 
to  the  question  of  "benefits"  Submitted  tp 
them,  declared  there  were  none  accruing  to 
the  defendant,  so  that  the  error  worked  no 
prejudice  to  him,  and  the  matter  is  only  dis- 
cussed here  in  view  of  the  retrial  of  the 
cause. 

The  court  allowed  the  plaintiff,  against  the 
objection  of  the  defendant,  (that  the  same 
were  incompetent  and  irrelevant,)  to  intro- 
duce in  evidence  certain  statements  signed 
by  the  defendant  for  the  years  1884.  '85,  '86. 
The  assessor  who  had  them  in  charge,  as  a 
witness  on  the  trial,  stated:  "The  deputy 
w-ho  made  the  assessment  fixed  the  values, 
and  returned  the  statements  with  the  values 


as  fixed  by  him,  and,  if  the  values  fixed  by 
him  were  not  satisfactory,  they  were  changed 
at  the  office;  and  that  was  the  general  cus- 
tom in  his  office,  but  be  could  not  remember 
what  was  done  with  reference  to  these  par- 
ticular statements."  The  statements  were 
evidently  those  required  under  sections  3629- 
3633ofthePolitical,Code.  Nowhere  in  them, 
or  in  any  other  sections  of  that  Code  which 
have  been  called  to  our  attention,  is  there  any 
provision  which  requires  the  person  whose 
property  is  to  be  assessed  to  fix  the  value 
thereof.  The  record  here  shows  that  such 
fixing  of  value,  if  made,  was  by  the  assessor, 
and  not  by  the  defendant.  We  cannot,  there- 
fore, perceive  what  relevancy  the  statements 
had  to  the  question  of  value  of  the  land  to  be 
taken.  They  were  not  in  any  way  declara- 
tions by  the  defendant  as  to  the  value  of  his 
land,  and,  even  if  tbey  have  the  same  force 
and  effect  as  an  assessment  roll  made  by  the 
proper  officer,  they  are  inadmissible.  "The 
assessment  of  property  for  taxation  being 
made  for  another  purpose,  and  not  at  the  in- 
stance of  either  party,  and  not  usually  at  the 
market  value  of  the  property,  is  not  admissi- 
ble as  evidence  of  value  in  condemnation 
proceedings."  Lewis,  Em.  Dom.§ 448;  Bail- 
way  Co.  V.  Eddy,  42  Ark.  527;  Brown  v. 
Railroad  Co.,  5  Gray,  35. 

The  contention  of  the  defendant  that  be 
was  entitled  to  put  In  evidence  the  value  of 
counsel  fees,  and  to  recover  for  the  same  as 
part  of  his  compensation  or  damage,  is  un- 
tenable. There  is  no  statute  in  this  state 
which  establishes  any  such  rule. 

Neither  was  be  entitled  to  have  included 
in  the  judgment  the  sum  of  $40  allowed  by 
the  jury  for  "cross-fences,  fruit-trees,  and  in- 
convenience of  the  curve,"  and  appended  to 
their  answer  to  the  fourth  special  issue.  The 
jury  had  determined  the  special  issue  by  their 
verdict,  "No  damage  on  the  east  side  to 
lands,"  and  the  allowance  made  after  that 
was  not  in  response  to  the  issue  tendered,  or 
in  accordance  with  the  finding  first  quoted, 
and  the  court  acted  properly  in  not  including 
it  in  the  judgment. 

No  further  prejudicial  error  is  shown,  but 
for  the  reasons  heretofore  stated  we  advise 
that  the  judgment  and  order  be  reversed. 

We  concur:  Belcheb,  CO. ;  Vancuef,  0. 

Pkb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  reversed. 


(83  Cal.  438) 

Stephens  c.  Soi/Ilb  et  al.  (No.  13,313.) 
(Supreme  Court  of  Calif  omla.  March  13, 1890.) 
Specific  Pbbfobmanok— Plbadino. 
A  demurrer  is  properly  sustained  to  a  bill 
for  specific  performance  which  alleges  that  de- 
fendant authorized  a  firm  of  brokers  to  sell  his 
land  at  $45  net  per  acre  if  sold  without  the  growing 
crops,  and  for  $47.50  net  if  sold  with  the  growing 
crops,  and  further  alleges  that  the  brokers  sold  to 

glalntiff  for  a  lumpsum,  without  showing  the  num- 
er  of  acres,  or  whether  it  was  sold  with  or  witbont 
the  growing  crops. 
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Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Yolo  county; 
C.  H.  Gakoutte,  Judge. 

J,  O.  Ball  and  Craig,  Harding  &  Hato- 
hifu,  for  appellant.  Charles  W.  Thomas 
and  ff.  P.  Huritt,  for  respondent. 

Hayne,  G.  This  was  a  suit  for  speclflo 
performance.  The  trial  court  gave  judg- 
ment for  the  defendants  upon  demurrer  to 
the  sixth  amended  complaint,  and  the  plain- 
tiff appeals. 

Instead  of  alleging  the  ultimate  fact  that 
the  contract  relied  upon  was  made  by  the 
owner,  the  complaint  alleges  secondary  facts 
tending  to  show  it.  It  is  alleged  that  the 
property  was  the  community  property  of  the 
defendants  W.  H.  Soule  and  Mary  Soule; 
that  W.  H.  Soule  gave  written  authority  to 
a  certain  firm  of  real-estate  brokers  to  sell  it 
for  the  "net  price  of  not  less  than  ^5  per 
acre  if  sold  without  the  crop  then  growing 
thereon,  and  at  a  net  price  of  not  less  than 
$47.50  per  acre  if  sold  with  the  crops  then 
growing  thereon;"  that  said  brolcers  liad  au- 
thority to  agree  upon  the  other  conditions  of 
sale,  "subject  to  the  limitations  .above 
stated."  The  agents  being  limited  as  to 
price,  it  is  plain  that,  in  order  to  show  that 
the  contract  made  by  tliem  was  within  their 
authority,  the  complaint  must  show  that  the 
sale  was  for  not  less  than  the  required  price. 
Holbrook  v.  McCarthy,  61  Cal.  216.  But  the 
complaint  did  not  show  this.  The  allegation 
is  that  the  agents  "bargained  and  sold  the 
said  land,  and  the  whole  thereof,  to  this  plain- 
tiff for  the  sum  of  829,100."  This  does  not 
show  that  the  contract  was  within  the  agents' 
authority.  What  was  the  price  per  acre? 
Was  such  price,  whatever  it  was.  the  "net" 
price?  Was  tlie  land  sold  with  or  without 
the  growing  crops?  We  have  tried  to  figure 
out  what  was  the  price  per  acre  by  compar- 
ing the  lump  sum  above  mentioned  with  the 
number  of  acres.  It  is  doubtful,  however, 
wliat  the  number  of  acres  was.  The  com- 
plaint first  gives  the  general  boundaries  of  a 
tract  owned  by  W.  H.  Soule,  "containing 
about  600  acres  of  land,"  and  tlien  proceeds 
to  give  a  speclflo  description  of  this  tract  by 
courses  and  distances.  Then  follows  a  spe- 
cific description  of  "that  certain  otiier  parcel' 
of  land  adjoining  the  above,"  "containing 
284  acres,  more  or  less."  It  is  a  matter  of 
some  uncertainty  whether  this  piece  of  234 
acres,  "moreor  less,"  is  a  part  of  the  piece  of 
"about"  600  acres  first  described.  Assuming, 
however,  that  it  is,  and  that  tliis  was  what  was 
sold  to  the  plaintiff, we  might,  perhaps,  arrive 
at  the  fact  that  the  price  per  acre  was  $47.50. 
Was  this  with  or  without  the  growing  crop? 
If  it  was  without  the  crop,  there  would  be  a 
margin  to  cover  the  brokers'  commission  and 
Other  expenses  of  sale,  though  we  are  left  to 
guess  at  the  amount  of  these.  But,  if  it  was 
with  the  crops,  there  would  be  no  such  mar- 
gin. We  are  therefore  unable  to  ascertain 
from  the  complaint  that  the  contract  made 
t^tbe  brokers  was  within  their  authority. 


Whatever  the  word  "net"  may  mean.  It  was 
incumbent  upon  the  pleader  to  show  that  the 
condition  imposed  by  it  was  fulfilled. 

There  are  other  objections  to  the  com- 
plnint,  but  it  is  unnecessary  to  consider  them. 
We  therefore  advise  that  the  judgment  be 
affirmed. 

We  concar:    Belchbr,  C.  C;  Foote,  0. 

Per  Curiam.  For  the  reasons  gi^  .in  in 
the  foregoing  opinion  the  judgment  is  at- 
firmed. 


(83  Cal.  446) 

RovHGNO  V,  Hunt,  Judge.    (No.  18,609.) 

{Supreme  Court  of  CaHfomta.    Alarch  li,  189a) 

Equity — Consent  Decreb— Assistance. 

1.  Where,  under  an  interlocutory  decree  en- 
tered by  consent,  a  referee  is  appointed  to  sell  land, 
the  sale  is  confirmed,  and  a  deed  executed,  a  writ 
of  mandate  will  not  iasne  directing  the  judge  of  the 
superior  court  to  fix  the  amount  of  a  bond  staying 
the  execution  of  a  writ  of  assistance  in  the  pur- 
chaser's behalf. 

2.  An  order  directing  the  issnance  of  a  writ  ot 
assistance,  made  before  final  judgment  Id  the 
cause,  is  Interlocutory,  and  not  api>ealable. 

In  bank.  On  petition  for  a  writ  of  man- 
date. 

A.  D.  Splivalo.  for  petitioner.  T.  M. 
Osmont,  for  respoudent. 

Paterson,  J.  This  is  an  application  fw 
a  writ  of  mandate  commanding  the  respond- 
ent herein,  Hon.  John  Hunt,  judge  of  the 
superior  court  in  and  for  the  city  and  county 
of  San  Francisco,  to  forthwith  proceed  to  fix 
the  amount  of  a  bond  to  be  given  by  the  pe- 
titioner herein  in  an  action  pending  in  said 
superior  court  entitled  Levins  et  at  v.  Ro- 
vegno  et  al.,  sufficient  to  stay  the  execution 
of  the  writ  of  assistance  issued  in  said  action. 
Upon  the  petition  Bled  an  alternative  writ 
was  issued  herein,  returnable  on  the  13th 
day  of  January,  1890.  On  Jiliat  day  respond- 
ent filed  an  objection  to  the  sufficiency  of  the 
petition,  and  at  the  same  time  set  up  certain 
matters,  most  of  which,  however,  appear  in 
the  petition.  The  objection  to  the  sufilcieney 
of  the  petition  is  well  taken. 

1.  ThH  interlocutory  decree  mentioned  in 
the  petition  was  given,  made,  and  entered  by 
consent  of  all  the  parties  to  the  action,  in- 
cluding petitioner.  No  appeal  therefrpm  was 
taken  by  any  party  to  tlie  action,  and  the 
time  for  appeal  has  expired.  Under  that  de- 
cree, wiilcb  was  entered  under  a  stipulation 
of  ail  the  parties,  Cerf  was  appointed  sole 
referee  to  make  a  sale  of  the  premises,  and 
report  the  same  to  the  superior  court.  The 
sale  was  confirmed,  and  he  was  required  to 
execute  and  deliver  to  the  purchaser  a  deed 
of  the  premises,  and  to  let  the  purchiiser  into 
possession  thereof.  The  sale  was  confirmed 
on  the  17th  day  of  May,  IStiS:),  and  the  decree 
of  confirmation  required  the  referee  to  make, 
execute,  and  deliver  to  the  purchaser  his  deed 
to  the  premises,  and  upon  the  delivery  of  the 
deed  to  put  the  purchaser,  Ferroggiaro,  into 
possession  thereof.     The  purchaser  received 
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Ilia  deed  on  May  24,  1889.  Xo  further  pro- 
ceedings were  liad  in  the  case  until  December 
8,  1H89,  when  said  superior  court  ordered  a 
writ  of  assistance  to  issue  to  place  said  Fer- 
rogKiaro,  the  purchaser,  in  possession,  of  the 
premises.  On  the  9th  of  December,  1889, 
the  petitioner  and  bis  co-defendants  in  said 
action  of  Levins  v.  Rovegno  appealed  from 
said  order  granting  a  writ  of  assistance;  and 
on  the  following  day  they  applied  to  respond- 
ent for  an  order  fixing  the  amount  of  a  bond 
to  be  given  on  appeal  sufficient  to  stay  the 
execution  of  said  writ.  The  interlocutory 
decree  liaving  been  entered  upon  written 
stipulation  of  the  parties,  and  in  accordance 
with  its  terms,  and  no  appeal  therefrom 
having  been  taken,  there  is  no  merit  in  this 
application. 

2.  The  order  directing  the  issuance  of  a 
writ  of  assistance  was  not  an  order  made 
after  final  judgment  in  the  cause,  and  there- 
fore is  not  appealable.  The  decree  was  in- 
terlocutory, and  Dot  final.  Application  de- 
nied. 

We  concur:  Beattt,  C.  J.;  Fox,  J.; 
McFarland,  J.;  Sharfsteim.  J. 

Thornton,  J.  I  concur  in  the  denial  of 
the  applicatioi)  herein. 


(83  Cal.  432) 

BoMiNE  V.  Cralle  et  al.    (No.  13,117.) 
(Supreme  Court  of  California.    March  13, 1890.) 

APPXAL— FKA.CTICE— SUPBB3EDEAS. 

Where,  after  notice  to  and  a  bearing  of  re- 
spondent, tbe  supreme  court  permits  the  appellant 
to  file  a  bond  staying  proceedings  on  a  judsment 
pending  an  appeal  from  both  judgment  and  an 
order  denying  a  new  trial,  the  dismissal  of  tbe  ap- 
peal from  the  order  does  not  justify  the  respond- 
ent in  issuing  execution  on  tbe  Judgment,  though 
the  proceedings  on  appellant's  application  for  leave 
to  file  the  stay-bond  may  not  have  been  strictly 
regular,  and  though  respondent  may  not  have 
known  of  tbe  making  of  the  order  permitting  the 
bond  to  be  filed. 

In  bank.  On  motion  to  punish  for  con- 
tempt, and  to  compel  the  repayment  of  mon- 
ey collected  on  an  execution  in  violation  of 
an  order  of  the  supreme  court. 

JoJm  F.  Burr  is,  (Carroll  Cook  and  R.  M. 
Stoaln,  of  counsel,)  for  appellants.  Laugh- 
lin  &  Thompson,  for  respondent. 

Works,  J.  Several  appeals  have  been 
taken  in  this  case  by  the  defendant  Hirschler, 
one  of  which  is  still  pending,  the  others  hav- 
ing been  dismissed.  Komine  v.  Cralle,  80 
Cal.  626,  22  Pac.  Rep.  296. 

On  the  25th  day  of  April,  1889,  the  attor- 
ney  for  said  Plirschler  filed  in  this  court  a  pe- 
tition for  leave  to  file  a  stay-bond,  and  for 'an 
order  of  stay,  in  which  it  was  alleged,  in  sub- 
stance, that  a  bond  had  been  given  in  the 
court  below,  but  that,  for  technical  reasons, 
tbe  judge  of  that  court  had  declined  to  re- 
ceive the  justification  of  the  sureties,  or  ap- 
prove the  bond.  At  the  time  this  application 
was  made  there  were  at  least  two  appeals 
pending,— -one  from  the  judgment,  and  one 


from  the  order  denying  a  new  trial.  It  is 
also  claimed  by  the  respondent  in  this  pro- 
ceeding that  there  had  been  two  appeals  from 
tbe  judgment,  and  that,  because  the  first  was 
undisposed  of,  the  second  one,  which  was  the 
one  relied  upon  by  the  appellant,  and  tlie  one 
then  being  prosecuted  by  him,  was  void. 
The  petition  for  leave  to  file  a  stay-bond  did 
not  designate  in  which  appeal  it  yraa  desired 
to  file  the  same,  but  it  was  recited  as  a  fact 
that  an  appeal  from  the  order  denying  a  new 
trial  had  been  taken,  and  that  the  transcript 
was  then  ready  to  be  filed.  On  the  filing  of 
this  petition  the  following  order  was  made: 
"On  reading  and  filing.the  verified  petition 
of  John  F.  Burris  herein,  showing  that  a 
judgment  had  been  heretofore  enter^  in  the 
above-entitled  action  in  the  superior  court  of 
the  county  of  Sonoma,  in  favor  of  tlie  above- 
named  defendant,  £d.  Hirschler;  that  said 
Hirschler  bad  appealed  therefrom  to  this 
court;  that  said  judgment  is  a  money  judg- 
ment; that,  in  order  to  secure  a  stay  of  exe- 
cution on  said  judgment,  said  Hirschler  filed 
an  undertaking  under  and  in  pursuance  of 
the  provisions  of  section  942  of  the  Code  of 
Civil  Procedure  of  this  statd  with  sureties 
sufficient  in  fact  to  comply  with  said  provis- 
ions; that,  on  exception  being  taken  to  their 
sufficiency  as  such  sureties,  said  sureties  at- 
tempted to  justify  before  the  county  clerk  of 
said  county  of  Sonoma,  and  before  the  judge 
of  said  superior  court;  that  for  technical  rea- 
sons the  said  undertaking  has  been  rejected 
by  the  judge  of  SHid  court;  that  in  conse- 
quence thereof  an  execution  has  been,  or  is 
about  to  be,  sued  out  on  said  judgment,  and 
placed  in  the  bands  of  the  sheriff  of  the  city 
and  county  of  San  Francisco,  and  thereupon 
by  him  extended  against  the  appellant's  prop- 
erty now  being  in  said  city  and  county;  and 
praying  for  leave  to  file  In  this  court  a  new. 
undertaking  on  appeal,  under  section  942  of 
the  Code  of  Civil  Procedure,  staying  all  pro- 
ceedings on  said  judgment,  as  allowed  by 
law,  in  the  sum  of  $3,743.02,  with  John  F. 
Burris  and  Martin  Saclts,  both  of  said  city 
and  county,  as  sureties.  Now,  the  premises 
considered,  ordered  that  the  above-named  re- 
spondent show  cause  before  tbe  chief  justice 
of  tills  court,  at  his  chambers,  No.  121  Post 
street,  in  said  city  and  county,  on  Tuesday, 
2d  day  of  May,  1889,  at  10  o'clock  A.  m.  of 
that  day,  or  as  soon  after  as  the  matter  can  ' 
be  heard,  why  the  said  appellant  should  not 
be  allowed  to  file  said  undertaking  in  this 
court,  and  why  said  sureties,  or  otiiers  in 
their  places,  should  not  be  then  and  there  per- 
mitted to  justify  as  to  their  sufficiency  on 
said  undertaking;  and  why,  thereupon,  an 
order  of  this  court  should  not  be  made  stay- 
ing all  proceedings  on  said  judgment,  and 
superseding  any  execution  already  Issued  on 
said  judgment,  during  the  pendency  of  this 
appeal.  Further  ordered,  that  all  proceed- 
ings on  said  judgment,  and  the  extension  of 
any  execution  or  executions,  if  any,  already 
issued  on  said  judgment,  be,  and  they  are,  in 
the  mean  time  stayed.    Also,  that  a  copy  of 


Digitized  by 


LiOogle 


526 


PACIFIC  REPORTER,  Vol.  23. 


(Cal. 


tbiB  order  be  served  on  said  respondent,  or 
ber  attorneys,  three  days  at  least  before  said 
2d  day  of  May.  1889." 

Tlie  respondent,  by  lier  attorney,  W,  R. 
Thompson,  appeared  at  the  time  named  in 
this  order,  and  resisted  tlie  petition,  contend- 
ing that  the  appeals  had  not  been  properly 
taken ;  that  no  proper  efforts  had  been  made 
to  justify  the  sureties  in  the  court  below;  and 
that  the  appeals  were  taken  for  delay.  These 
facts  were  set  out  in  an  affidavit  made  and 
filed  by  Mr.  Thompson.  The  objections  to 
the  filing  and  approval  of  the  bond  were  over- 
ruled, and  thp  bond  allowed  to  be  Bled.  The 
sureties  justitied,  and  the  following  order 
was  made  by  the  court:  "The defendant  and 
appellant  £d.  Hirschler,  having  been  allowed, 
on  application  therefor,  to  file  in  this  court  a 
new  undertaking  on  his  appeal  herein,  w^ith 
sureties,  who  have  satisfactorily  justified  as 
to  their  sufficiency:  Now  ordered  that  all 
proceedings  on  the  judgment  herein  be  stayed 
till  the  determination  of  said  appeal,  and  that 
the  execution  now  in  the  hands  of  the  sherifE 
of  the  city  and  county  of  San  Francisco,  is- 
sued upon  said  judgment,  be,  and  the  same  is 
hereby  superseded."  The  bond  given  was 
to  stay  proceedings  under  both  tlie  appeal 
from  the  judgment  and  from  the  order  deny- 
ing a  new  trial.  This  bond  was  never  in- 
dorsed "Filed"  by  the  clerk;  but  it  was  re- 
ceived and  accepted  by  the  court,  placed  with 
other  papers  in  the  case  in  the  clerk's  office, 
and  acted  upon  by  the  court  as  shown  by  the 
above  order.  Subsequent  to  these  proceed- 
ings a  motion  was  made  to  dismiss  the  ap- 
peals. The  motion  to  dismiss  the  appeal 
from  the  order  denying  a  new  trial  was  al- 
lowed, and  the  appeal  dismissed,  and  the  mo- 
tion to  dismiss  the  appeal  from  the  judgment 
was  denied;  leaving  but  the  latter  appeal 
pending.  Thereupon  the  attorney  for  re- 
spondent, above-named,  applied  to  the  clerk 
of  this  court  for,  and  procured  to  be  sent 
down,  a  remittitur  upon  the  order  dismiss- 
ing the  appeal  from  the  order  denying  a  new 
trial.  He  then  caused  an  execution  to  issue 
from  the  court  below  on  the  judgment  and 
enforced  payment  thereof,  notwithstanding 
the  giving  of  the  stay-bond  and  the  proceed- 
ings and  order  of  tliis  court,  above  recited. 
The  attorneys  for  said  Hirschler  have  filed 
in  this  court  a  petition  for  an  order  requiring 
the  said  Thompson  to  repay  tlie  money  col- 
lected on  said  execution,  and  that  he  be  pun- 
ished for  contempt  for  having  caused  the  is- 
suance and  enforcement  of  said  execution  in 
violation  of  the  order  of  this  court  staying 
proceedings.  The  said  Thompson  has  filed 
his  answer  to  said  petition,  in  which  he  re- 
news his  claim,  made  in  opposition  to  the 
stay  of  proceedings,  that  the  appellant  was 
not  entitled  to  such  stay,  and  attempts  to 
show  that  tlie  proceedings  and  order  of  this 
court  only  stayed  proceedings  on  the  appeal 
from  the  order  denying  a  new  trial,  and  did 
not  affect  his  right  to  enforce  the  judgment 
after  said  appeal  was  dismissed;  avers  that 
be  believed  his  client  had  the  right  to  issue 


execution  notwithstanding  the  giving  ot  the 
bond;  that  the  bond  was  never  in  fact  filed; 
that  he  acted  in  good  faith,  and  did  not  in- 
tend to  violate  any  order  made  by  this  court. 
He  further  alleges  that  he  was  present  at  the 
application  to  be  allowed  to  justify  the  sure- 
ties in  this  court,  but  says  that  be  "denies 
that  he  at  that  time,  or  at  any  time  subse- 
quent thereto,  until  the  commencement  of 
this  proceeding,  knew,  or  suspected,  or  had 
reason  to  suspect,  that  any  such  order  of  this 
court  in  that  behalf  was  made,  and  that  no 
copy  of  the  order  was  ever  served  on  him." 
He  also  denies  that  be  knew  that  execution 
on  the  judgment  was  stayed. 

We  think  none  of  these  allegations  can 
avail  the  respondent.  We  cannot,  in  this 
proceeding,  stop  to  inquire  whether  the  steps 
taken  in  this  court  which  resulted  in  the  or- 
der staying  the  execution  were  strictly  regu- 
lar or  not.  Nor  can  the  respondent  be  al- 
lowed to  question  their  regularity  in  justifi- 
cation of  his  conduct  in  causing  the  enforce- 
ment of  the  judgment.  It  is  enough  to  say 
that  this  court  had  jurisdiction  to  make  the 
order,  and  that  it  was  made.  Having  been 
made,  it  should  have  been  respected  and 
obeyed  until  set  aside.  Nor  can  the  respond- 
ent excuse  himself  by  showing  that  he  had 
no  notice  of  the  making  of  the  order.  He 
had  notice  of  the  application  therefor,  and 
was  present,,  and  resisted  it.  No  further  no- 
tice to  him  or  his  client  was  necessary.  Con- 
sidering ihe  respondent's  good  standing  in 
the  profession  and  his  claim  that  he  acted  in 
good  faith  in  this  matter,  we  are  not  inclined 
to  infiict  any  penalty  upon  him  in  case  the 
money  wrongfully  collected  is  repaid.  But, 
conceding  his  good  faith,  and  that  be  believed 
he  could  avoid  the  effect  of  the  order  on 
technical  grounds,  his  conduct  cannot  be  ex- 
cused or  overlooked.  The  order'of  the  court 
is  that  the  said  W.  P.  Thompson  repay  to  the 
appellant,  Hirschler,  within  30  days,  the 
amount  collected  on  said  judgment,  with 
legal  interest,  from  the  date  the  same  was 
collected,  and  that  he  furnish  to  this  court 
satisfactory  evidence  that  such  payment  has 
been  made. 

We  concur:  Beatty,  C.  J;  Fox,  J;  Mo 
Fabland,  J;  Thornton,  J. 


———       (8  Cal.  Unrep.  25«) 

Kelloog  v.  Coloan.    (No.  12,895.) 
(Supreme  Court  of  Cnllfomia.    March  as,  1890.) 
Appeal — Evidbxce. 
Where  the  eyidence  is  conflicting,  an  order 
granting  a  new  trial  wili  not  be  disturbed  on  ap- 
peal. 

Department  2.  Appeal  from  superior  court, 
Sonoma  county;  John  G.  Pbessley,  Judge. 

S.  K.  Dougherty,  Albert  O,  Bwnett,  and 
S.  F.  Crawford,  for  appellant.  E.  S.  Lip- 
pitt,  for  respondent. 

Sharpstein,  J.  This  is  an  appeal  from 
an  order  granting  plaintiff  a  new  trial  in  an 
action  for  the  conversion,  by  the  defendant. 
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uf  a  mare  alleged  to  belong  to  plaintiff.  The 
answer  of  the  defendant  denies  all  the  allega- 
tions of  the  complaint,  and  for  a  further 
defense  alleges  that  the  mare  was  taken  by 
him  as  sheriff  of  Sonoma  county  upon  an  ex- 
ecution against  one  Merchant,  in  whose  pos- 
session the  mare  then  was.  The  verdict  of 
the  jury  was  in  favor  of  the  defendant. 
Plaintiff  moved,  upon  a  statement  of  the  case, 
for  a  new  trial,  which  was  granted,  and.  as 
before  stated,  this  appeal  is  from  that  order. 
We  cannot  disturb  the  order.  The  evidence 
is  conflicting.    Order  affirmed. 

We  concur:     MoFaxland,  J.;  Thobn- 
TOM,  J. 


(S3  Cal.  450) 

Mazkewitz  b.  Fimentel  et  al.  (No.  12,792.) 

(Supreme  Ctnurt  of  California.    March  18, 1890.) 

APFBii — Rbcors — Exceptions. 

1.  When  the  transcript  on  appeal  fails  to  show 
any  exception  by  either  party  on  the  trial,  an 
oraer  granting  a  new  trial  for  "errors  of  law  oc- 
cnrrinK  at  the  trial,  and  duly  excepted  to  \jy  the 
defendant, "  will  be  set  aside. 

2.  A  motion  for  a  new  trial  on  t^e  grounds 
that  the  evidence  is  insufficient  "to  support  the 
iudgment,"  and  that  "the  judement  is  against 
law, "  is  not  equivalent  to  a  motion  for  a  new  trial 
for  the  "insufflolenoy  of  the  evidence  to  justify  the 
verdict  or  other  decision,  or  that  it  is  against  law, " 
■■  specified  in  Code  Civil  Proo.  Cal.  $  a67,  subd.  6. 

8.  The  supreme  court  cannot  assume,  in  the 
fac«  of  a  bill  of  exceptions  containing  a  copy  of 
the  notice  of  intention  to  move  for  a  new  trial, 
that  another  notice  was  given,  designating  other 
causes  of  motion  than  those  contained  in  the  no- 
tice brought  up  by  the  bill. 

Depai-tment  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  T.  K. 
WixsON,  Judge. 

Herrmann  &  Soto,  for  appellant.  Alex. 
Campbell  and  O.  V.  Meldon,  for  respondents. 

Sharfstein,  J.  This  is  an  appeal  from  an 
order  granting  a  motion  for  a  new  trial.  It 
appears,  by  a  bill  of  exceptions  on  the  order 
granting  the  new  trial,  that  the  grounds  des- 
ignated in  the  notice  of  intention  as  those  up- 
on which  the  motion  would  l>e  made  were: 
"(1)  Insufficiency  of  the  evidence  to  support 
the  Judgment;  (2)  the  judgment  is  against 
law;  (3)  errors  of  law  occurring  at  the  trial, 
and  duly  excepted  to  by  the  defendants." 

The  last  is  the  only  one  of  the  designated 
grounds  above  stated  upon  which  the  court 
conid  grant  the  motion.  Neither  of  the  other 
designated  grounds  are  by  the  Code'  made  a 
cause  for  granting  a  new  trial.  We  are  un- 
able to  discover  in  the  transcript  that  any 
error  in  law  occurred  at  the  trial  to  which 
defendants,  ur  either  of  them,  excepted.  In 
fact,  we  do  not  find  that  anything  that  oc- 
curred at  the  trial  was  excepted  to  by  either 
party.    It  was,  therefore,  error  to  grant  the 

'Code  Civil  Froo.  Cal.  $  657  provides  that  a  new 
trial  may  be  granted  for  either  of  the  following 
sansea:  "Subd.  6.  Insufficiency  of  the  evidence  to 
justify  the  verdict  or  other  decision,  in  that  it  is 
against  law.  Bubd.  7.  Error  in  law  occurring  at 
the  trial,  and  excepted  to  by  the  party  malcing 
'he  application.* 


motion  for  a  new  trial  on  this  ground,  and 
a  fortiori,  on  either  of  the  grounds  desig- 
nated in  the  notice  of  intention  to  move  for 
a  new  trial.  Sawyer  v.  Sargent,  65  Cal. 
259,  3  Pac.  Rep.  872;  Martin  v.  Matfleld.  49 
Cal.  42;  Quinn  v.  Smith,  Id.  165;  Kelly  t. 
Mack.  Id.  524;  Coveny  v.  Hale,  Id.  555; 
Little  T.  Jacks,  67  Cal.  165,  7  Pac.  Sep.  449; 
Young  V.  Wright,  52  Cal.  407.  In  the  face 
of  these  decisions,  we  cannot  feel  at  liberty 
to  hold  that  the  first  and  second  causes  desig- 
nated in  this  motion  are  equivalent  to  the 
sixth  cause  enumerated  in  the  Code.  Nor 
can  we,  with  a  biUof  exceptions  in  the  record 
which  contains  what  purports  to  be  a  copy 
of  the  notice  of  intention  given  in  this  case, 
presume  that  there  was  anotlier  notice  given 
which  designated  othar  causes  than  those 
designated  in  the  notice  brought  here  in  such 
bill  of  exceptions.  We  are,  therefore,  con* 
strained  to  reverse  the  order  appealed  from 
in  this  case.    Order  reversed. 

We    concur:    Thobnton,     J.;  MoFab- 

LAKD,  J. 

(88  Cal.  569) 

NoBTON  ettU.  t>.  Stuhla.    (No.  12,691.) 
(Supreme  Ccmrt  of  California.    April  10^  1890.) 

LiJTDLORD  AND  TbNANT — SAI.B. 

Where  a  sale  of  the  leased  premises  is  made 
by  a  landlord  to  his  tenant,  and  time  is  of  the  es- 
sence of  the  contract,  the  refusal  of  ttie  tenant  to 
make  payment  when  due,  and  accept  the  deed, 

guts  an  end  to  the  contract,  at  the  option  of  the 
mdlord,  and  he  may  bring  his  action  for  unlaw- 
ful detainer. 

Department  1 .  Appeal  from  superior  cou  rt, 
city  and  county  of  San  Francisco;  John 
HtJNT,  Judge. 

A.  D.  Splivalo  andlCAeu.  B.  Nougues,  for 
appellant.    E.  F,  Preston,  for  respondent. 

Bkattt,  C.  J.  Action  for  unlawful  hold- 
ing over  after  rent  due.  Judgment  for  plain- 
tiffs, motion  for  new  trial  denied,  and  de- 
fendant appeals.  There  are  two,  and  only 
two,  material  questions  in  this  case:  First. 
What  was  the  character  of  defendant's  hold- 
ing of  the  demanded  premises  subsequent  to 
June  21,  1887?  Did  she  hold  as  vendee  in 
possession  under  contract  of  sale,  or  as  a 
lessee  under  a  verbal  lease?  Second.  What 
extension  of  time  did  plaintiffs  give  her  to 
make  payment  of  the  agreed  price  of  the 
premises, — one  year  from  June  21,  1887,  as 
she  claims,  or  one  month,  as  they  claim? 
There  is  a  substantial  contiict  in  the  testi- 
mony on  both  points,  and  the  findings  of  the 
superior  court,  which  are  against  the  defend- 
ant, cannot  be  set  aside.  Time  was  expressly 
mkde  of  the  essence  of  the  contract  of  sale, 
and  the  time  of  payment  expired  June  21, 
1887.  We  must  accept  the  finding  of  the  su- 
perior court  that  it  was  extended  only  until 
July  2l8t, — one  month.  When  the  deed  was 
tendered  August  15,  1887,  and  payment  de- 
manded, the  defendant  distinctly  refused  to 
pay  before  June  21,  1888,  and  she  persisted 
in  this  attitude  when  the  offer  of  the  deed 
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was  renewed  on  the  trial ;  at  least  she  did  not 
at  that  time  offer  or  agree  to  accept  it  and 
make  payment.  This  refusal  to  perform  up- 
on her  part  put  an  end  to  thecontractof  sale 
at  the  option  of  the  plaintiffs,  and  left  them 
at  liberty  to  pursuetheir  remedy  as  landlords. 
Judgment  and  order  aiflrmed. 

We  concur:    Patsbbson,  J. ;  Fox,  J. 

(84  Cal.  107) 

Tn  re  Qriffith's  Estate.  (No.  18,528.) 
{Supreme  Court  of  Califomia.    March  81, 1890.) 

ASMTNI8TBATOB — APPOINTMBN'T — REMOVAL. 

1.  An  order  grantlDK  letters  of  administratioa 
is  an  adjudication  that  all  facts  existed  that  were 
necessary  to  give  the  court  jurisdiction  of  the  de- 
cedent's estate,  and  that  all  steps  bad  been  taken 
that  were  neoessarr  to  the  issuance  of  such  letters. 

3.  C!ode  Civil  Proc.  CaL  {  1878,  provides  that 
upon  the  filing  of  a  petition  for  letters  of  adminis- 
tration the  clerk  must  post  notices  thereof  in  cer- 
tain public  places  10  days  before  the  hearing. 
Held  that,  on  an  application  to  remove  an  admin- 
istrator, the  plaintiff,  in  the  absence  of  averments 
that  such  notices  were  not  posted,  will  not  be  per- 
mitted to  deny  that  he  had  notice  of  the  applica- 
tion. 

8.  In  a  proceeding  to  remove  an  administrator, 
six  affidavits  that  the  deceased  was  not  a  resident  of 
the  county  where  the  appointment  was  made  were 
filed  with  the  petition,  but  were  not  re&led  with 
the  amended  petition.  Four  affidavits  to  the  con- 
trary were  filed  upon  the  amended  petition,  and 
the  fact  was  found  for  the  defendant.  Beld,  that 
there  ii  no  ground  for  disturbing  the  finding. 

4.  The  fact  that  an  applicant  for  letters  of  ad- 
ministration "offered"  to  divide  commissions  with 
a  relative  of  the  deceased  if  the  latter  would  allow 
him  to  procure  the  appointment,  and  that  he  knew 
deceased  was  not  a  resident  of  the  county  in  which 
the  application  was  made,  and  failed  to  so  inform 
the  court,  is  not  sufficient  to  maintain  an  action  to 
set  aside  the  appointment  on  the  ground  of  fraud. 

6.  Where  the  deceased  had  property  in  two 
counties,  a  valid  appointment  of  an  administrator 
in  one  rendered  void  a  subsequent  appointment  in 
the  other. 

C!ommJs8ioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Joaquin  coun- 
ty; Joseph  H.  Budd,  Judge. 

Louttit,  Wood*  A  Levinskj/,  Hall  &  Earl, 
and  MorroiD  <£  Stratum,  for  appellant. 
Baldwin  it  Campbell,  for  respondent. 

Hatne,  C.  This  was  an  application  by 
James  Stanley,  public  administrator  of  Ala- 
meda county,  to  the  superior  court  of  San 
Joaquin  county,  for  the  revocation  of  tiie  ap- 
pointment of  John  Gambetta,  the  public  ad- 
ministrator of  San  Joaquin  county,  as  ad- 
ministrator of  the  estate  of  Richard  Griffith, 
deceased.  The  amended  petition  showed, 
substantially,  the  following  facts:  Richard 
Gritfllh  died  intestate  in  San  Joaquin  coun- 
ty, leaving  estate  therein  and  also  in  Alame- 
da, county,  and  being  at  the  time  of  hisUe^th 
a  resident  of  Alameda  county.  The  petition 
of  Gambetta  for  administration  was  filed  in 
the  superior  court  of  San  Joaquin  county  on 
June  24,  1889.  Two  days  iifterwards,  Stan- 
ley filed  his  petition  for  administration  in  the 
superior  court  of  Alameda  county.  The  pe- 
tition first  eied  came  on  to  l>e  heard  first,  and 
on  July  6th  the  San  Joaquin  court  ap|>ointed 
Gambetta  administrator  of  the  estate,  and  is- 


sued letters  to  him.  Two  days  afterwards 
the  Alameda  court  appointed  Stanley  admin- 
istrator, and  issued  letters  to  liim.  The  two 
courts,  apparently,  were  in  ignorance  of  each 
other's  proceedings;  and  Stanley  "did  not 
know,  or  receive  any  notice,  or  have  any 
knowledge,  of  the  said  petition  of  John  Gam- 
betta, or  of  the  hearing  of  the  same,  and  on- 
ly first  heard  of  the  same  on  the  9th  day  of 
July,  1889."  The  petition  for  revocation  also 
alleges  certain  facts  for  the  purpose  of  show- 
ing fraud  on  the  part  of  Gambetta,  wliich 
will  be  considered  below.  Gambetta  filed  a 
demurrer  to  the  petition  for  revocation,  and 
also  certain  affidavits.  The  court  sustained 
tlie  demurrer,  and  afterwards  made  an  order 
denying  the  petition;  and  Stanley  appeals. 

The  petition  for  revocation  does  not  allege 
that  the  notice  required  by  law  was  not  given. 
It  alleges,  merely,  that  Stanley  received  no 
notice  and  had  no  knowledge  of  the  proceed- 
ing. But  the  law  does  not  require  that  he 
should  receive  notice,  or  that  any  should  be 
sent  to  him.  It  requires,  merely,  that  a  cer- 
tain notice  should  be  posted.  Code  Civil 
Proc.  §  1373.  That  was  all  the  notice  that 
was  necessary;  and,  as  the  petition  does  not 
allege  that  it  was  not  posted,  it  must  be  pre- 
sumed that  it  was.  Nor  does  the  petition 
for  revocation  allege  that  Gambetta's  petition 
tor  administration  was  in  any  way  defective; 
and,  tlierefore,  it  must  be  presumed  thatsach  ' 
petition  for  administration  set  forth  all  the 
facts  necessary  to  give  jurisdiction,  among 
which  was  the  fact  of  residence  in  San 
Joaquin  county.  And  the  order  made  up- 
on such  petition  was  an  adjudication  that 
such  fact  existed.  And,  while  such  resi- 
dence was  jurisdictional,  it  was  one  of  those 
jurisdictional  facta  which  tl)e  court  must 
determine  from  evidence  produced  t)efore 
it,  and  whose  determination  is  valid  un- 
til set  aside  in  some  proper  manner,  notwith- 
standing that  it  was  mistaken  in  ita  view  of 
the  evidence,  or  that  other  evidence  could 
have  been  produced  which  would  have  re- 
quired a  different  determination.  The  judg- 
ment cannot  be  attacked  collaterally.  This 
precise  point  was  decided  in  Irwin  v.  Scriber, 
18  Cal.  500,  (see,  also.  Freem.  Judgm.  §  608,) 
and  seems  clear  upon  principle. 

The  appointment  of  Gambetta  t>eing  valid 
until  set  aside,  it  follows  that  the  sul)sequent 
appointment  of  Stanley,  upon  a  petition  tiled 
after  Gambetta's  was  void;  for  there  canno*i 
be  two  valid  administrations  at  the  same  time 
in  this  state.    Compare  Estate  of  Hamilton, 
34  Cai.  468,    And,  in  a  case  like  this,  the 
court  which  first  gets  jurisdiction  by  prop<>r 
proceedings  has  the  authority  to  act.     The 
proceedings  of  the  Alameda  court,  tlierefore, 
do  not  aid  the  petitioner.    This  is  conceded 
by  the  counsel  for  the  appellant.    But.  as 
tliey  proceed  to  remark,  he  "is  in  no  worse 
posititm  by  virtue  of  a  void  appointment 
than  if  tlie  latter  had  never  been  made;"  aufi 
the  question  arises  whether  the  first  appoint- 
ment, which,  as  we  have  seen,  is  not  void, 
can  be  set  aside  in  this  proceeding. 
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In  this  regard  it  is  to  be  observed  that  there 
is  no  provision  in  the  part  of  the  Code  relat- 
ing  to  probate  practice  wtiich  authorizes  the 
proceeding.  There  is  a  provision  which  au- 
thorizes certain  speciBe<i  persons  to  file  a  pe- 
tition for  the  revocation  of  letters  of  admin  >s' 
tration  granted  to  other  persons.  Code  Civil 
Proc.  §  1383.  But  the  appellant  is  not  one 
of  the  persons  therein  specified,  and  his  coun- 
sel concede  that  the  provision  does  not  apply 
to  the  ease.  If,  therefore,  relief  is  to  be  had 
under  any  provision  of  statute,  it  must  be  by 
virtue  of  some  general,  provision  of  the  Code 
of  Civil  Procedure;  and,  as  the  proceeding  is 
certainly  not  a  motion,  for  new  trial,  the  only 
provision  which  can  possibly  apply  is  section 
473  of  the  Code  of  Civil  Procedure,  which 
provides,  among  other  things,  for  relief 
against  judgments  by  default.  We  do  not 
think  it  necessary  to  express  an  opinion  as 
to  whetlier  that  section  applies  or  not.  If  it 
be  assumed  in  favor  of  tlie  appellant  that  it 
applies,  and,  further,  that  the  petition  here 
can  be  considered  as  a  proceeding  under  it, 
we  are  not  prepared  to  say  that  the  order 
should  be  reversed  upon  the  evidence.  The 
petition  Qtst  filed  was  accompanied  by  the  af- 
fidavit of  six  persons,  which  stated,  in  a 
somewhat  general  way,  thai  the  deceased  was 
a  resident  of  Alameda  county,  and  had  his 
home  and  place  of  business  there.  These 
affidavits  were  not  renewed  with  the  amend- 
ed petition.  The  counsel  for  the  appellant 
expressly  state  that  they  "  were  not  renewed 
with  the  amended  petition,"  and  it  is  impos- 
sible to  say  that  they  were  considered  as  be- 
fore the  court  upon  the  amended  petition. 
The  respondent,  Iiowever,  filed  four  affidavits 
upon  the  amended  petition  tending  to  show 
tiiat  the  deceased  was  a  resident  of  San  Joa- 
qnin  county.  In  this  condition  of  affairs, 
even  if  it  be  assumed  that  the  proceeding  is 
an  application  for  relief  under  section  473,  it 
cannot  be  said  that  the  decision  of  the  court 
was  wrong  upon  the  evidence.  In  order  to 
avoid  this,  the  counsel  for  the  appellant  treat 
the  petition  as  a  pleading  whose  allegations 
are  admitted  by  demurrer.  They  refer  to  the 
affidavits  as  "seemingly  being  filed  to  give 
moral  support  to  the  application"  and  say: 
"The  affidavits  never  should  have  had  a 
place  in  the  case;  and,  both  by  reason  of  the 
action  of  the  court,  and  upon  principles  of 
law,  they  must  pass  out  of  consideration. 
The  demurrer,  however,  admits  the  facts  as 
charged  to  be  true,  and  it  is  upon  this  show- 
ing that  the  appellate  court  must  pass." 

Now,  since  there  is  no  provision  iu  the 
probate  procedure  authorizing  the  proceed- 
ing, the  only  theory  upon  wliith  the  allega- 
tions of  the  petition  could  be  admitted  by  a 
demurrer  is  that  the  petition  is,  in  effect,  a 
complaint  in  a  separate  proceeding;  and  upon 
this  tlieory  the  application  could  not  be  under 
section  473,  for  that  section  contemplates  a 
motion  in  the  cause  in  which  the  default  was 
taken,  and  not  a  separate  suit,  with  separate 
pleadings,  and  all  the  attendant  machinery 
and  delay;  Upon  the  theory  of  counsel, 
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therefore,  the  petition  is  to  be  passed  upon 
as  if  it  were  a  complaint  In  a  separate  suit  to 
set  aside  a  judgment.  Then,  does  the  peti- 
tion set  forth  facts  upon  which  a  suit  to  set 
aside  a  judgment  could  be  maintained?  We 
do  not  think  that  it  does.  It  is  entirely  clear 
that  a  separate  suit  cannot  be  maintained  by 
reason  of  mere  errors  of  law  or  fact  in  a  mat- 
ter which  was  examined  in  the  first  suit. 
Collins  V.  Butlep,  14  Cal.  226.  The  petition, 
however,  attempts  to  show  more  than  this. 
Aside  from  want  of  jurisdiction,  which  we 
have  already  considered,  it  seems  to  proceed 
upon  the  ground  of  fraud.  But  '.he  only  cir- 
cumstances which  can  possibly  be  claimed  to 
constitute  fraud  are  two.  In  the  first  place, 
it  is  alleged  that  before  Gambetta  applied  for 
letters  he  offered  to  divide  his  commissions 
with  a  nephew  of  the  deceased,  if  such  neph- 
ew "  would  allow  said  Gambetta  to  procure 
administration  upon  said  estate  in  San  Joa- 
quin county."  But,  if  it  be  assumed  that 
such  an  arrangement,  if  carried  into  effect, 
would  constitute  fraud  against  the  petitioner, 
it  is  not  alleged  that  it  was  carried  into  ef- 
fect, or  that  it  Wiis  agreedito  be.  The  peti- 
tion is  silent  as  to  whether  the  proposal  was 
accepted  or  rejected.  In  the  second  place,  it 
is  alleged  that  Gambetta  knew  that  the  de- 
ceased was  not  a  resident  of  San  Joaquin 
county,  and  knew  that  his  name  appeared  on 
the  Great  Register  of  Alameda  county,  and 
did  not  disclose  the  same  to  the  court.  But 
the  failure  of  a  party  to  give  evidence, 
known  to  him  to  exist,  tending  to  overthrow 
his  case,  is  not  ground  for  a  suit  to  set  aside 
the  judgment.  Allen  v.  Currey,  41  Cal.  318. 
It  is  not  a  fraud  which  is  extrinsic  or  collat- 
eral to  tiie  matter  examined  in  the  first  suit. 
The  rule  in  this  regard  was  laid  down  in  the- 
Important  case  of  U.  3.  v.  Throckmorton,  98 
U.  S.  61.  There  it  was  held  that  a  suit  could 
not  be  maintained  to  set  aside  a  judgment 
confirming  a  Mexican  grant,  although  it  ap- 
peared that  the  confirmee  had  procured  the 
grant  to  be  falsely  and  fraudulently  antedat- 
ed, and  had  supported  it  by  perjured  testi- 
mony sul)orned  by  himself;  and  Millek,  J., 
delivering  the  opinion,  said:  "The  acts  for 
which  a  court  of  equity  will,  on  account  of 
fraud,  set  aside  or  annul  a  judgment  or  de- 
cree between  the  same  parties,  rendered  by  a 
court  of  competent  jurisdiction,  have  rela- 
tion to  frauds  extrinsic  or  collateral  to  the 
matter  tried  by  the  first  court,  and  not  to  a 
fraud  in  a  matter  upon  which  the  decree  was 
rendered."  The  principle  laid  down  ifi  this 
case  IS  in  accordance  with  the  weight  of  au- 
thority, and  is  required  by  far-reacliing  con- 
siderations of  public  policy.  In  the  case  be- 
fore us,  the  question  as  to  the  residence  of 
the  deceased  was  alleged  in  the  petition  and 
passed  upon  by  the  court;  and  the  decision 
in  the  Throckmorton  case  applies.  It  makes 
no  difference  that  the  petitioner  did  not  know 
of  the  proceeding  in  the  San  Joaquin  court. 
If  the  notice  required  by'the  statute  was  giv- 
en, the  judgments  of  probate  courts  bind 
everybody,  whether  they  had  actual  knowl- 
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edge  or  not,  except  where  it  is  otherwise  ex- 
pressly provided;  and,  as  we  have  seen,  it 
must  be  held,  upon  the  allegations  of  the 
petition,  that  the  notice  required  by  the 
statute  was  ^iven.  We  therefore  advise  that 
the  Older  appealed  from  be  affirmed. 

We  concur:  Belchbr,  C.  C;  Yanclibp,  C. 

Pbb  Cdriah.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed  from 
is  afiSrmed. 


(88  Cal.  447) 

Bai,lebino  V.  Mason  et  al.    (Xo.  13,239.) 

{aupreme  Court  of  CdHfomia.    March  14, 1890.) 

As8E3SMz:rr  vob  T^zes — Valcation. 

1.  FoL  Ck>de  Cal.  i  8627,  provides  that  "all  tax- 
able property  must  be  assessed  at  its  full  cash 
value,"  and  defines  this  to  be  "the  amount  for 
which  the  property  would  be  taken  in  payment  of 
a  just  debt  due  from  a  solvent  debtor. "  Held  that, 
in  a  suit  against  an  assessor  for 'damages  for 
excessive  valuation  of  lands,  an  averment  t^at 
their  "  actual  value  for  agricultural  purposes  "  nev- 
er ezoeeded  a  certain  lesser  amount,  states  no 
cause  of  action,  as  it  expresses  a  standard  of  valu- 
ation different  from  that  of  the  statute. 

8.  The  presumption  Is  that  official  duty  has 
been  regularly  performed ;  and,  in  a  suit  against 
an  assessor  for  damages  for  breach  of  official  duty, 
an  averment  that  he  "willfully  and  against  law" 
overvalued  certain  property,  does  not  charge  that 
intent  to  injure  the  owner  which  is  necessary  to 
sustain  the  action. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  A.  Brumson.  Judge. 

Horace  Sell  and  Horace  A  lien,  for  appel- 
■lant.  Chapman  &  Hendrick,  Allen  di  Mill- 
<?f ,  and  Stephens  &  Bldridge,  for  respondents. 

Belcher,  G.  0.  This  is  an  action  to  re- 
cover damages  for  alleged  violation  of  official 
duty.  The  facts  stated  in  the  complaint  are, 
in  substance,  as  follows:  The  pUintifl,  for 
20  years,  has  been  the  actual  occupant  and 
sole  owner  of  a  tract  of  land  in  Los  Angeles 
county  containing  134  acres.  During  the 
time  plaintiff  has  been  such  owner,  the  said 
tract  of  land  "has  never  been  of  a  higher  act- 
ual value  foragricultural  purposes  than  from 
8150  to  8250  per  acre,"  and  "said  tract  of 
land  has  never  been  of  hlglier  actual  aggre- 
gate value  for  agricultural  purposes  than 
from  820,100  to  833,500."  At  the  general 
election  held  In  November,  1886,  the  defend- 
ant Mason  was  duly  elected  county  assessor 
in  and  for  Los  Angeles  county,  and  thereupon, 
as  such  officer,  he  took  the  oath  and  executed 
the  bond  required  by  law,  and  the  other  de- 
fendants became  his  sureties  on  the  bond. 
For  the  fiscal  year  1887,  Mason,  as  such  as- 
sessor, "did  willfully,  and  against  law,  levy 
an  assessment  on  the  said  tract  of  134  acres 
of  lanil,  property  of  this  plaintiff  as  aforesaid, 
at  the  unlawful  and  false  valuation  of  896,- 
200,"  which  was  862,700  above  the  actual 
and  lawful  valuation  of  said  property;  and 
the  said  Mason  "did  thereby  extort  from  this 
plaintiff  unlawfully  the  sum  of  8940.50,  by 
way  of  taxes,  in  violation  of  law,  and  to  this 


plaintiff's  damage  of  the  sum  of  #940.50." 
Then  follows  a  similar  averment,  that,  for 
the  fiscal  year  1888,  defendant  Mason  will- 
fully, and  against  law,  assessed  the  plaintiff's 
said  tract  of  land  "at  the  false  and  unhiwfnl 
valuation  of  8100,500,  and  tliat  this  valuation, 
was  867,000  above  the  actual  and  lawful  value 
of  the  said  tract  of  land,  and  that  said  defend- 
ant C.  C.  Mason,  in  his  official  capacity  as 
such  assessor,  did  thereby  extort  from  this 
plaintiff  the  sum  of  8804,  by  way  of  taxes, 
in  violation  of  law,  to  this  plaintiff's  damage 
of  8804."  The  prayer  is  that  plaintiff  have 
"judgment  upon  the  said  offlciid  l)ond  of  the 
defendant  0.  C.  Mason  as  assessor,  and  that 
plaintiff  do  have  and  recover  of  and  from  de- 
fendants thereupon  the  sum  of  81,744.50 
damages,  and  plaintiff's  cost  of  this  action." 
A  general  demurrer  to  the  complaint  was  in- 
terpased  and  sustained;  and.  plaintiff  declin- 
-ing  to  amend,  judgment  was  thereupon  en- 
tered dismissing  the  action.  From  that  judg- 
ment the  appeal  is  prosecuted. 

1.  The  Code  provides  that  "all  taxable  prop- 
erty must  be  assessed  at  its  full  cash  value," 
(Pol.  Code.  §  3627,)  and  it  defines  the  mean* 
ing  of  "full  cash  value"  to  be  "the  amount 
at  which  the  property  would  be  taken  in  pay- 
ment of  a  j  ust  debt  due  frotn  a  solvent  debtor. " 
Id.  §  3617.  The  words  "actual  value  for 
agricultural  purposes"  are  not  the  equivalent 
of  "full  cash  value. "  This  is  evident,  for  the 
reason  that  the  value  of  property  for  the  pur- 
poses named  may  be,  and  often  is,  less  than 
its  value  for  other  purposes,  and  less  than 
it  would  be  taken  for  in  payment  of  a  just 
debt  from  a  solvent  debtor.  The  averment 
as  to  the  value  of  plaintiff's  property  was, 
therefore,  insufficient  to  sustain  his  conten- 
tion. 

2.  The  county  assessor  is  a  public  officer, 
and  the  assessment  complained  of  was  made 
in  the  discharge  of  official  duty.  An  assessor 
is  required  to  exercise  his  best  judgment  in 
determining  as  to  the  value  of  property  to  be 
assessed,  and  the  presumption,  is  that  official 
dutv  has  been  regularly  performed.  Code 
Civil  Proc.  §  1963,  subd.  15.  The  averment 
that  Mason  willfully,  and  against  law, "  as- 
sessed plaintiff's  property  at  too  large  a  sum, 
does  not  imply  that  he  acted  maliciously,  or 
with  intenttowrong  or  injure  theowner;  and, 
in  the  absence  of  some  averment  tp  this  ef- 
fect, we  must  assume  that  he  simply  erred 
in  his  judgment.  But  for  such  an  error  the 
only  remedy  is  by  application  to  the  board  of 
equalization.  Gas  Co.  t.  January,  57  Cal. 
614.  The  law  applicable  to  the  case  as  made, 
was,  in  our  opinion,  correctly  stated  in  Ken- 
dall v.  Stokes,  3  B.oy(.  98,  by  Chief  Justice 
Taney,  as  follows:  "A  public  officer  is  not 
liable  to  an  action  If  he  falls  into  error  in  a 
case  where  the  act  to  be  done  is  not  merely  a 
ministerial  one,  but  is  one  in  relation  to  which 
it  is  his  duty  to  exercise  judgment  and  dis- 
cretion, even  although  an  individual  may 
suffer  by  his  mistake."  In  our  opinion,  the 
demurrer  was  properly  sustained,  and  the 
judgment  should  be  affirmed. 
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We  concur:   Foote,  C;  Hatne,  C. 

Per  CxniiAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  af- 
Qrmed. 


(83  Cal.  490) 

FiTZPATBiOK  V.  Fitch  et  aZ.  (No.  12,686.) 
(Supreme  Court  cf  Calif amia.  Marcb  8t,  1890.) 
Appbal— Transcript. 
The  certificate  of  tbs  clerk  to  the  transcript 
is  not  a  sufScient  identification  of  papers  therein 
as  those  on  which  the  court  below  based  its  action, 
when  It  does  not  so  appear  by  a  bill  of  exceptions 
or  certificate  of  the  judge. 

Clommissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Mateo  coun- 
ty; £.  F.  Head,  Judge. 

Oeo.  C.  Ross,  for  appellant.  Maatiok, 
Belcher  tt  Masttnk,  for  respondent. 

Foots,  C.  This  is  an  appeal  from  an 
order  changing  the  place  of  the  trial  of  an 
action.  The  papers  in  the  transcript  upon 
which  the  action  of  the  court  below  is  alleged 
to  have  been  based  are  not  shown,  either  by 
bill  of  exceptions  or  certificate  of  the  judge, 
to  have  been  used  on  the  hearing  of  the  mo- 
tion, which  was  granted.  The  certificate  of 
the  clerk  appended  to  the  transcript  is  in 
no  sense  such  identification  as  is  necessary, 
(Von  Glabn  v.  Brennan,  81  Cal.  261-264,  22 
Fac.  Rep.  596;  Walsh  v.  Hatchings,  6U  Cal. 
228,  229;  Nash  v.  Harris,  57  Cal.  243,  244; 
Larkin  v.  Larkin,  76  Cal.  323,  324,  18  Pac. 
Rep.  396,)  and  the  presumption  is  that  the 
action  of  the  court  below  whs  correct.  We 
therefore  advise  that  the  order  he  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  is  a£Qruied. 


(83  Cal.  452) 

O'CoKNOR  V.  Ellmaker  et  al.    (No. 
12.322.) 

{Supreme  Court  of  California.  March  19, 1890.) 

JUDGMBNT— DbPAULT— DiSOKBTION. 

PlaintUI'B  attorney  answered  "Ready"  on 
call  of  the  calendar,  but  when  the  case  was  reached 
for  trial  both  plaintiff  and  her  attorney  were  absent, 
and  it  was  continued  to  a  later  day.  When  then 
reached,  both  being  again  absent,  jadgment  by  de- 
fault was  entered.  Held  not  an  abuse  of  discre- 
tion to  refuse  to  set  aside  the  default  on  the  ground 
that  the  attorrey  bad  mistaken  the  date  of  the 
number  of  a  journal  in  which  the  calendar  was 
pablished. 

Department2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  Q. 
Magtjire,  Judge. 

Frank  O'Connor,  {StilUtan  t6  SulUean, 
of  counsel,)  for  appellant.  W.  T.  Baggett, 
for  respondents. 

McFarland,  J.  This  is  an  appeal  from 
an  order  of  the  superior  court  denying  a  mo- 
tion of  plaintiff  to  VHCate  and  set  aside  a 
judgment  rendered  in  favor  of  defendants  on 
tiie  ground  that  said  judgment  was  taken 


against  defendants  through  their  mistake,  in- 
advertence, surprise,  and  excusable  neglect. 
It  appears  from  the  certificate  of  the  judge  of 
the  superior  court  that  the  trial  calendar  of 
said  court  was  regularly  called  on  August  30, 
1886;  that  the  ciise  at  bar  was  on  said  calen- 
dar, and  being  regularly  called,  was  answered 
"Ready;"  that,  by  order  of  the  court  then 
made,  five  cases  were  set  for  each  day;  that 
the  ciiSH  at  bar  was  regularly  reached  on  Sep- 
tember 16,  1886,  and  that,  neither  plaintiff 
nor  her  attorney  being  present,  the  trial  was 
continued  to  September  20, 1886,  and  that  on 
said  last-named  day,  plaintiff  and  her  attor- 
ney being  again  alisenl,  the  case  was  taken 
up  and  heard,  and  judgment  rendered  for 
defendants.  The  excuse  set  forth  in  the 
affidavit  of  appellant's  attorney  is  that  he  did 
not  think  that  the  case  would  be  reached  so 
soon;  that  he  was  deceived  by  mistaking  the 
date  of  a  certain  number  of  the  San  Fran- 
cisco Law  Journal,  in  which  the  calendars  of 
the  various  courts  of  the  city  are  published 
daily;  and  that  he  did  not  think  that  the  case 
at  bar  would  be  he:ird  on  the  said  day  when 
judgment  was  rendered.  Under  these  cir- 
cumstances, we  cannot  sxy  that  the  court  be- 
low abused  its  discretion  in  denying  the  mo- 
tion. The  facts  are  essentially  different  from 
those  of  Dodge  v.  Rldenour.  (62  Cal.  263,) 
and  the  other  cases  cited  by  appellant.  Or- 
der alllrmeii. 

We    concur:      Thornton,   J.;    Sharp- 

fSTBIN,  J. 


(83  Cal.  457) 

COTTRELL   t).  COTTRELIi.      (No.  12.310.) 

{Supreme  Court  of  California.    March  81, 1880.) 
DrvoRCB— Vaoatiom  op  Judovbnt— Absenob  or 

DEFByOANT. 

1.  Where,  after  issue  has  been  joined  in  a  di- 
vorce suit,  the  cause  is  removed  from  one  depart- 
ment of  the  superior  court  of  Ban  Francisco  to  an- 
other, without  notice  to  defendant,  a  judgment 
therein  rendered  against  him  on  the  same  day,  and 
in  liis  absence,  should  be  set  aside  ou  bis  motion. 

2.  It  is  not  necessary,  in  setting  aside  a  judg- 
ment obtoined  by  default  in  divorce  proceedings, 
to  impose  costs  on  defendant  as  a  condition  of  re- 
Uef. 

3.  Nor  need  the  motion  be  supported  by  an  af- 
fidavit of  merits.  Following  McBlane  v.  McBlane, 
i»  Paa  Rep.  61. 

4.  No  affidavits  are  reaulred  in  such  case. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  F.  W.Lawlor, 
Judge. 

Hobt.  Ash  and  Ash  d-  ifathews,  for  appel- 
lant.   Taylor  <£  Craig,  for  respondent. 

McFarland,  J.  This  is  an  appeal  by 
plaintiff  from  an  order  setting  aside  a  judg- 
ment in  her  favor.  Tlie  action  was  for  di- 
vorce, and  the  defendant  had  Hied  a  verified 
answer  denying  all  the  averments  of  the  com- 
plaint. On  May  24,  1887,'  the  presiding 
jndge  of  the  superior  court  of  San  Francisco 
n)a(ie  an  order  transferring  the  case  from  de- 
partment No.  1  of  said  court,  in  which  it 
was  pending,  to  department  No.  8  of  said 
court.    On  the  same  day  the  case  was  taken 
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up  for  trial  in  department  8,  in  the  absence 
of  defendant  or  bis  counsel,  and  judgment 
was  on  said  day  entered  for  plaintiff.  ITo- 
tlce  of  the  judgment  was  immediately  served 
on  defendant's  counsel,  who  on  the  same  day 
(May  24,  1887)  gave  notice  to  plHintiff's 
counsel  of  a  motion  for  an  order  to  set  aside 
the  proceedings  "on  the  ground  that  the 
transfer  of  said  cause  from  department  No. 
1  to  department  No.  8  was  made  without 
notice  to  or  the  consent  of  said  defendant, 
and  all  proceedings  had  in  said  department 
No.  8  were  without  notice  or  knowledge  of 
defendant  or  his  counsel."  On  the  day  set 
for  the  hearing  the  order  was  granted,  and 
from  this  order  plaintiff  appeals. 

Matters  such  as  that  involved  here  are 
largely  in  the  discretion  of  the  trial  court, 
and  we  see  in  this  case  no  abuse  of  discre- 
tion. White  the  various  departments  of  the 
superior  court  of  San  Francisco  constitute, 
theoretically,  one  court,  still,  practically,  for 
the  purpose  of  trial  of  causes,  they  are  dis- 
tinct as  are  other  superior  courts;  and  to 
transfer  a  caae  from  one  department  to  an- 
other, and  try  it  on  the  same  day,  without 
any  notice  whatever  to  the  opposite  party,  is 
a  very  abrupt  proceeding,  from  which,  in  a 
divorce  caae  at  least,  it  is  not  improper  to  re- 
lieve the  al)sent  party. 

The  order  was  not  erroneous  because  no 
costs  were  imposed  on  tlie  moving  party. 
The  cases  cited  by  appellant  on  that  point 
were  made  when  section  473  of  the  Code  of 
Civil  Procedure  and  section  68  of  the  former 
practice  act  expressly  required  the  payment 
of  costs  as  a  condition  of  the  relief.  There 
is  no  such  requirement  now. 

No  affidavit  of  merits  is  required  on  a  mo- 
tion of  tills  character  in  a  divorce  suit.  Mc- 
Blain  V.  McBlain,  77  Cal.  507,  20  Pac.  Bep. 
61. 

The  order  was  not  erroneous  because  "no 
affidavits  were  made  or  used."  As  above 
stated,  no  affidavit  of  merits  was  necessary; 
and  there  is  no  statutory  provision  requiring 
that  proof  of  any  other  fact  sliall  be  made  by 
affidavit,  nor  is  there  any  decision  of  this  court 
to  that  effect.  The  bill  of  exceptions  states 
that  "it  was  then  and  there  shown  that  on 
the  24tli  day  of  May,  1889,  there  were  on  the 
trial  calendar  of  that  day.  in  department  No. 
1  of  this  court,  twenty-flve  cases  ahead  of 
this  cause;  that  on  that  day  this  cause  was 
reassigned  to  department  8  of  this  court,  and 
then  brought  to  trial  by  plaintiff  without 
notice  to  defendant  or  his  counsel,  and  in  the 
absence  of  defendant  and  his  counsel."  This, 
as  before  said,  is  an  action  for  divorce;  and 
the  following  language  of  Mr.  Justice  Patsb- 
SON  in  delivering  the  opinion  of  the  court  in 
McBlain  v.  McBlain.  supra,  may  well  be  re- 
stated here:  "The  parties  to  the  action  are 
not  the  only  people  interested  in  the  result 
thereof.  The  public  lias  an  interest  in  the  re- 
sult of  every  suit  for  divorce.  The  policy  and 
the  letter  of  the  law  concur  in  guarding 
against  collusion  and  fraud,  and  it  should  be 
the  aim  of  the  court  to  afford  the  fullest  pos- 


sible hearing  in  such  matters. "    The  order 
appealed  from  is  affirmed. 

We  concur:    Beattt,  C.  J.;  Patkbson, 
J.;  Fox,  J.;  Sharfstein,  J.;  Thoknton.J. 


m  Cal.  4«8) 

Chask  et  til.  e.  Soxtth  PAa  Coast  B.  Co. 

(No.  12,319.) 

(Supreme  Court  of  CatAfomUu    March  85, 1890.) 

VBunE — Suit  aoainst  Cobporations. 

1.  Under  Const  CaL  art  18,  {  16,  providing  that 
a  corporation  may  be  sued  in  toe  county  where  tbe 
obligation  or  liability  arises,  or  where  its  principal 
place  of  business  is  situated,  a  rt^road  oompaoy 
may  be  sued  for  damages  for  its  wrooxful  reiusu 
to  receive  and  transport  plaintiffs'  lumber,  in  the 
county  where  there  was  a  tender  and  refu^, 
though  the  complaint  alleges  that  such  refusal  waa 
due  to  a  conspiracy,  not  shown  to  have  been  en- 
tered into  in  the  county,  between  ttte  company  and 
other  lumber  dealers,  who  do  not  reside  in  the 
county,  and  are  not  made  partleft  defendant  to  the 
suit  The  action,  in  such  case.  Is  for  dama^  for 
the  wrongful  refusal,  and  not  for  the  conspiracy. 

3.  Where  the  oourt  in  which  an  action  is 
brought  has  jurisdiction  of  the  subject-matter,  the 
burden  is  on  defendant  to  show  that  the  cause  of 
aotion  did  not  arise  within  its  jurisdiction. 

Commissioners'  decision.  Department  2. 
Appeal  from  snperior  court,  Santa  Craz  coun- 
ty; F.  J.  MgCann,  Judge. 

PUUbary  <£  Blanding,  for  appellant.  D. 
M.  Delmtu,  for  respondent. 

Gibson,  G.  This  is  an  appeal  from  an  or- 
der of  the  superior  court  of  the  county  of 
Santa  Cruz  denying  the  defendant  corpora- 
tion's motion  for  a  change  of  venue  to  the 
city  and  county  of  San  Francisco.  The 
grounds  of  the  defendant's  motion  are  that 
the  obligation  or  lialiility  sued  upon  did  not 
arise  in  the  county  of  Santa  Cruz,  and  that 
the  defendant's  principal  place  of  business 
is  in  the  city  and  county  of  San  Fran- 
cisco. Article  12,  §  16,  of  the  constitution  - 
of  this  state,  declares:  "Acorporation  or  asso- 
ciation may  be  sued  in  the  county  where  the 
contract  is  made  or  is  to  be  perforihed,  or 
where  the  obligation  or  liability  arises,  or  the 
breach  occurs,  <nr  in  the  county  where  the 
principal  place  of  business  of  such  corpora. 
tion  is  situated,  subject  to  the  power  of  the 
court  to  change  the  place  of  trial  as  in  other 
cases."  The  appellant  contends  that  the  ac- 
tion is  upon  a  tort  arising  from  a  conspinu^ 
between  it  and  certain  lumber  dealers, which 
prevented  plaintiffs  from  carrying  on  their 
business,  and  could  only  be  properly  brought 
in  the  county  where  the  liability  arose,  or 
where  the  defendant's  principal  place  of  busi- 
ness is  situated;  and,  as  the  complaint  doea 
not  show  where  the  conspiracy  was  formed, 
and  the  defendant,  by  the  affidavit  of  its 
president,  having  shown  that  none  of  the  de- 
fendant's alleged  coKwnspirators  reside,  or 
ever  have  resided,  in  the  county  of  Santa 
Cruz,  and  that  defendant's  principal  place  of 
business  is  at  the  city  and  county  of  San  Fran- 
cisco, the  court  erred  in  denying  its  motion 
for  a  change  of  venue  to  the  city  and' county 
where  it  has  its  principal  place  of  business. 
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Counsel  for  respondent  concedee  that  the 
principal  place  of  basiness  of  the  defendant  is 
correctly  set  forth  in  t)ie  affidavit,  but  argues 
that  the  caase  of  action,  is-  misconstrued  by 
counsel  for  appellant;  that  it  is  for  damages 
resulting  from  defendant's  wrongful  refusal 
to  receive  and  transport  plaintiff's  lumber 
upon  and  over  its  railroad;  and  that  as  de- 
fendant's affidavit  does  not  show  that  such 
refusal  was  not  made  in  the  county  where  the 
action  was  brought,  the  motion  was  properly 
denied. 

The  question  arising  on  this  contention  is, 
what  is  the  cause  of  action  ?  The  allegations 
of  the  complaint  are,  in  substance,  as  fol- 
lows: That  plaintiffs,  who  were  and  are 
partners  under  the  Arm  name  of  S.  H.  Chase 
&  Co.,  on  July  7,  1886,  and  for  more  than  a 
year  prior  thereto,  have  since  been,  and  still 
are,  the  lessees  of  certain  timber  lands  and 
the  owners  of  certain  saw-mills,  known  as  the 
"Day  Mills,"  located  in  the  Santa  Cruz  mount- 
ains, and  were  engaged  in  the  business  of 
manufacturing  sawed  lumber  at  said  mills, 
and  selling  the  same  along  the  line  of  the  de- 
fendant's railroad;  that  the  said  railroad,  at 
all  times  mentioned  and  referred  to,  extend- 
ed from  the  Santa  Cruz  mountains  to  San 
Jose,  and  was  owned  and  operated  by  the  de- 
fendant, which  was  during  all  said  times  a 
railix>a(l  corporation  organized  and  existing 
under  the  laws  of  this  state,  and  was  a  com- 
mon carrier  of  goods  for  hire  to  and  from 
any  point  on  its  railroad;  that,  in  order  for 
plaintiffs  to  carry  on  their  business  proQt- 
ably,  it  was  indispensable  for  them  to  trans- 
port their  manufactured  lumber  to  market 
upon  defendant's  railroad,  and  from  the  be- 
ginning of  the  lumber  season  of  the  year 
1886,  to- wit.  May  1st,  until  the  7th  of  July 
of  the  same  year,  they  shipped  their  manu- 
factured lumber  upon  the  said  railroad,  and 
defendant  had  carried  the  same  for  them  to 
ail  points  along  the  line  designated  by  them; 
that  on  or  about  July  1,  1886,  defendant  en- 
tered  into  an  illegal  combination  and  con- 
spiracy with  certain  manufacturers  and  ven- 
ders of  lumber  for  the  purpose  of  inflating 
the  prices  of  lumber  upon  the  market,  and  to 
give  the  parties  to  the  conspiracy  a  monopoly 
of  the  lumber  trade;  and  it  was  agreed  by 
and  betweeu  the  conspirators,  including  the 
defendant,  that  unless  the  plaintiffs  should 
enter  into  the  conspiracy  the  defendant 
should  refuse  to  carry  any  of  "their  lumber; 
that  on  the  7th  day  of  July,  1886,  after  the 
formation  of  the  conspiracy  against  plaintiffs, 
they  brought  a  load  of  lumber  containing 
2,000  feet  to  the  station  on  the  line  of  said 
railroad  known  as  "Boulder  Creek  Station," 
and  which  is  the  nearest  station  to  their  saw- 
mills, and  during  the  day-time  of  said  day, 
while  the  office  of  the  defendant  at  the  sta- 
tion was  open  for  the  transaction  of  business, 
the  plaintiffs  offered  the  lumber  to  defend- 
ant for  the  purpose  of  having  the  same 
carried  thence  to  Sau  Jos4,  upon  the  lineof  the 
said  railroad,  and  made  a  demand  of  defend- 
ant that  it  should  so  carry  the  same,  and  the  I 


plaintiffs  at  the  same  time  offered  to  pay, 
and  were  ready  and  able  to  pay,  to  the  de- 
fendant, the  customary  and  reasonable 
charges  for  such  transportation;  although 
the  defendant  was  then  able  to  carry  the 
lumber,  and  then  and  there  had  the  necessary 
engines,  cars,  and  other  appliances  for  such 
purpose,  it  refused  to  carry  the  lumber  on  ac- 
count of  the  conspiracy  aforesaid,  and  then 
and  there  declared  to  plaintiffs  that  it  would 
not  carry  the  lumber  unless  the  plaintiffs 
joined  and  became  members  of  the  conspir- 
acy aforesaid,  which  they  then  and  ever 
since  have  refused  to  do,  and  tho  defendant 
has  ever  since  refused  to  carry  any  lumber 
for  plaintiffs;  that,  by  reason  of  the  afore- 
said refusal  of  said  defendant  to  carry  said 
lumber,  and  its  expressed  determination  not 
to  carry  any  for  the  plaintiffs,  it  became  and 
was,  and  has  continued  to  be,  impossible  for 
them  to  profitably  carry  on  their  business  of 
manufacturing  lumber  at  their  mills,  and,  as 
a  result  of  their  business  being  thus  rendered 
unprolitable,  and  of  their  inability  to  ship 
lumber  on  defendant's  railroad,  they  bare 
been  compelled  to  shutdown  their  mills,  dis- 
charge the  men  whom  they  had  employed  in 
connection  therewith,  and  to  foi-feit  contracts 
wliich  they  liad  entered  into  for  the  sale  of 
lumber,  and  also  the  good-will  of  their  busi- 
ness, whereby  they  suffered  general  and  spe- 
cial damages. 

These  allegations,  we  think,  clearly  show 
that  the  gist  of  the  action  is  the  injury  re- 
sulting from  the  defendant's  wrongful  re- 
fusal to  carry  plaintiffs'  lumber  to  market, 
because  by  such  refusal  plaintiffs  were  un- 
able to  Sell  their  lumber,  and  consequently 
could  not  profitably  operate  their  mills.  It 
is  to  be  observed,  also,  that  the  action  is  not 
prosecuted  against  any  of  the  alleged  con- 
spirators, except  the  d^endant,  who  com- 
mitted the  wrong  by  which  plaintiffs  claim 
to  have  been  injured.  The  conspiracy,  it  is 
true,  led  up  to  the  refusal  which  caused  the 
injury;  but  it  Is  merely  stated,  as  introduc- 
tory matter,  to  show  how  the  refusal  origi- 
nated, and  theref9re  consists  of  mere  matter 
of  inducement.  Oould,  PI.  §  9,  c.  8;  1  Chit 
Pl.  296.  And  the  employment  of  it  in  this 
case  seems  to  be  peculiarly  appropriate  as 
showing  that  the  refusal  of  defendant  to 
carry  plaintiffs'  lumber  to  market  was  not  an 
unexplained  act,  but  one  performed  in  the 
furtherance  of  an  illegal  combination,  of 
which  the  plaintiffs  became  the  victims  be- 
cause they  refused  to  join  it. 

The  only  venue  laid  in  the  complaint  is  in 
the  title  thereof;  there  is  nothing  in  the  body 
of  it  to  show  within  what  county  the  defend- 
ant refused  to  perform  its  duty  as  a  common 
carrier  towards-plaintlSs;  but,  as  the  court 
has  jurisdiction  of  the  subject-matter  of  this 
action,  (Const.  Cal.  art.  6,  §  5;  Code  Civil 
Proc.  §  76,)  and  as  an  action  upon  the  breach 
of  such  an  obligation  may  be  brought  in  the 
county  where  the  breach  occurred  as  well  as 
in  the  county  where  the  defendant  has  ita 
principal  place  of  business,  (article  12,  §  16, 
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Const.,  supra,)  the  action  was  presumptively 
brought  in  the  proper  county,  and  it  devolved 
upon  the  defendant  to  show,  upon  its  motion, 
that  the  breach  of  its  obligation  as  a  common 
carrier  declared  upon  by  plaintiffs  did  not  oc- 
cur in  Santa  Cruz  county.  Having  failed  to 
do  this,  the  motion  was  properly  denied ;  and 
we  therefore  advise  that  the  order  be  af- 
firmed. 

We  concur:  Yamclief,  C;  Foote,  0. 

Fer  GuitiAM.    For  the  reasons  given  In 
foregoing  opinion  the  order  is  affirmed. 


(83  Cal.  473) 

Case  v.  Sttn  Ins.  Co.    (No.  12,598.) 

(^preme  Court  of  California.    March  96, 1890.) 

iNscsurax— Conditions  or  Pouct— I<n(iTAnoN 
o»  Action. 
Where  a  policy  of  insurance  against  fire 

Sroyidea  that  the  loss  sliaU  not  be  pajable  until  00 
ays  after  the  assured  shall  havo  completed  all  re- 
quirements of  the  policy,  and  also  that  suit  must 
be  broueht  thereon  within  13  months  after  loss,  the 
13-montEs  limitation  does  not  begin  to  nm  until  the 
expiration  of  the  60  day*. 

Department  2.  Appeal  from  aaperior 
court,  city  and  county  of  San  Francisco;.  T. 
K.  Wilson,  Judge. 

Rhodes  <£  Barstoto,  for  appellant.  Hag- 
gin,  Van  Ness  A  Dibble,  tot  respondent. 

Shabpstein,  J.  The  policy  upon  which 
this  action  is  based  contains,  among  others, 
the  following  clause:  "It  is  mutually  agreed 
that  no  suit  or  action  for  the  recovery  of  any 
claim  by  virtue  of  this  policy  shall  be  sus> 
tainable  in  any  court  of  law  or  chancery  un- 
til appraisement  shall  be  bad,  if  demanded 
by  this  company,  and  in  accordance  with  the 
printed  conditions  of  this  policy,  nor  unless 
such  suit  or  action  shall  be  commenced  with- 
in twelve  months  next  after  the  fire  shall  oc- 
cur." The  fire  is  alleged  to  have  occurred 
on  the  12th  day  of  September,  1884;  and  this 
action  was  commenced  on  the  22d  day  of  No- 
vember, 1885,  more  than  12  mouths  next 
after  the  fire  occurred. 

The  contention  of  appellant  ia  that  at 
the  time  of  the  commencement  of  the  actiop 
it  was  barred  by  the  terms  of  said  stipula- 
tion. That  contention  must  prevail  unless 
the  clause  upon  which  it  is  based  is  modlQed 
by  some  othev  clause  or  clauses  of  the  policy. 
One  clause  reads  as  follows:  "The  amount 
of  loss  or  damage  to  be  estimated  according 
to  the  actual,  cash,  marketable  value  of  the 
property  at  the  time  of  the  loss,  which  in  no 
case  shall  exceed  what  it  would  then  cost  to 
replace  the  same,  deducting  therefrom  a  suit- 
able amount  for  any  depreciation  of  such 
property  by  reason  of  age,  wenr  und  tear,  lo- 
cation, change  of  style,  lack  of  adaptation  to 
proStable  use,  or  other  causes.  The  adjusted 
claim  undei-  this  policy  shall  be  due  and  pay- 
able at  the  company's  office  in  San  Francisco, 
Cal.,  sixty  days  after  the  full  completion  by 
the  assured  of  all  the  requirements  herein  con- 
tained."   Among  the  requirements  therein 


contained  were  the  following:  "The  assured, 
his,  her,  and  their  agents  and  servants,  shall, 
whenever  required,  submit  to  an  examina- 
tion or  examinations,  under  oath,  by  any  per- 
son appointed  by  this  company,  and  subscribe 
to  such  examinations  when  reduced  to  writ- 
ing, and  shall  also  produce  their  books  of  ac- 
count and  other  vouchers,  and  exhibit  the 
same  for  examination  at  the  office  of  this 
company  in  San  Francisco  as  often  as  re- 
quired, and  permit  extracts  and  copies  thereof 
to  be  made.  The  assured  also  shall  produce 
certified  copies  of  all  bills  and  invoices  the 
originals  of  which  have  been  lost,  and  shall 
exhibit  all  that  remains  of  the  said  property, 
damaged  or  not  damaged,  for  examination,  to 
any  person  or  persons  named  by  this  company, 
and  shall  also  furnish  such  further  particulars, 
and  such  certificates  of  a  magistrate  or  offi- 
cer charged  with  the  duty  of  investigating 
Ores,  as  maybe  required.  The  proofs  of  low 
shall  be  made  by  the  party  insured  in  regular 
form."  It  is  alleged  and  proven  that  appel- 
lant exacted  a  compliance  by  the  assured 
with  all  of  these  requirements,  and  that  the 
insured  complied  therewith  as  rapidly  as  he 
was  able  to,  and  that  he  was  unable  to  fully 
comply  therewith  before  the  16th  day  of  Octo- 
ber, 1885, — more  than  18  months  after  the  fire 
occurred,  and  more  than  1  month  after  the 
expiration  of  the  time  within  which  an  no- 
tion could  be  commenced,  according  to  the 
construction  which  the  appellant's  counsel 
insist  should  be  given  to  the  policy.  The  ad- 
justed claim  under  the  policy  was  payable  60 
days  after  the  full  completion  by  the  assured 
of  all  the  requirements  contained  in  the  pol- 
icy. No  right  of  action  accrued  until  more 
than  8  months  after  It  was  barred  by  the  12- 
months  limitation  clause,  unless  that  clause 
ia  modified  by  some  other  clause. 

In  Spare  v.  Insurance  Co.,  9  Sawy.  142, 17 
Fed.  Rep.  568,  the  court,  Deadt,  J.,  said: 
"On  the  authority  of  adjudged  cases  (David- 
son T.  Insurance  Co.,  4  Sawy.  594;  Uiddlee- 
barger  v.  Insurance  Co.,  7  Wall.  389;  May, 
Ins.  §  478)  it  is  admitted  by  counsel  for  the 
plaintiS  that  this  clause  in  the  policy  limit- 
ing the  time  within  which  a  suit  may  be  com- 
menced thereon  against  the  defendant  Is 
valid,  but  tliey  con^nd  that  it  must  be  read 
in  connection  with  that  other  clause  which 
provides  thiit  a  loss  does  not  become  payable 
until  60  days  after  the  proof  of  that  fact  is 
made;  and  that,  taken  together,  the  reason- 
able construction  of  them  is  that,  the  right  to 
sue  on  the  policy  being  postponed  until  the 
loss  is  payable,  namely,  sixty  days  after  proof 
thereof,  the  twelve-months  limitation  upon 
such  right  does  not  commence  to  run  until 
that  time.  This  construction  is  supported 
by  the  decided  weight  of  authority,  and,  in 
my  judgment,  is  correct  on  principle." 
Mayor,  etc.,  v.  Insurance  Co.,  39  N.  Y.  45; 
Hay  V.  Insurance  Co.,  77  K.  Y.  241;  Barber 
T.  Insurance  Co.,  16  W.  Va.  658;  Chandler 
V.  Insurance  Co.,  21  Minn.  85;  Steen  v.  In- 
surance Co.,  89  N.  Y.  815;  Killips  v.  Insur- 
ance Co.,  28  Wis.  472;  May,  Ins.  g  479.  "In 


Digitized  by 


Google 


Idaho.) 


FURY  0.  WHITE. 


685 


Steen  v.  Insurance  Co.,  sopra,  323,  the  policy 
contained  two  similar  conditions;  and  the 
court,  in  construing  tliem,  said:  <  We  tiiink 
the  intention  of  the  defendant  was  to  give 
the  insured  a  full  period  of  12  months,  with- 
in any  part  of  which  he  might  commence  liis 
action;  and  having,  by  postponement  of  the 
time  of  payment,  secured  itself  from  suit.  It 
did  not  intend  to  embrace  that  period  within 
the  term  after  the  expiration  of  which  it 
could  not  be  sued:  In  other  words,  the  par- 
ties cannot  be  presumed  to  have  suspended 
the  remedy  and  provided  for  the  running  of 
the  period  of  limitation  during  the  same  time. 
Indeed,  the  actual  case  is  stronger ;  not  only 
was  the  remedy  postponed,  but  the  liability 
even  did  not  exist  at  the  time  of  the  fire,  nor 
until  it  was  fixed  and  ascertained  according 
to  the  provisions  of  the  policy.  Having  thus 
made  the  doing  of  certain  things,  and  a  fixed 
lapse  of  time  thereafter,  conditions  preced- 
ent to  the  bringing  of  an  action,  the  parties 
must  be  deemed  to  have  contracted  in  refer- 
ence to  a  time  when  the  insured,  except  for 
that  contract,  might  be  in  a  condition  to 
bring  an  action.  Under  any  other  construc- 
tion the  two  conditions  are  inconsistent  with 
each  other.'"  This  case  is  distinguishable 
from  Garido  v.  Insurance  Co.,  8  Pac.  Rep. 
512.  in  which  the  plaintiff  had  ample  time 
after  his  right  of  actiou  accrued  to  have  com- 
menced it  within  12  months  after  the  loss  oc- 
curred. In  this  case  it  was  more  than  12 
months  after  the  fire  before  an  action  could 
be  commenced.  We  must  concede,  however, 
that  Oarido  t.  Insurance  Co.,  supra,  is  not 
altogether  in  harmony  with  tlie  cases  which 
we  follow  in  this  case.  Under  the  construc- 
tion which  we  give  to  the  policy,  we  thinic 
the  complaint  states  a  cause  of  action  not 
barred  by  the  provisions  of  the  policy;  and 
the  evidence  is  sufficient  to  justify  the  ver- 
dict of  the  jury.  Judgment  and  order  af- 
firmed. 

We  concur:     MoFabi,and,  J.;  Tbobn- 

VON,  J. 

Hearing  in  bank  denied. 
C  Idaho  FHaab.]  M2) 

FuBT,  Sheriff,  v.  Wbitb  «t  al. 

(<Supreme  Court  of  Idaho.    Feb.  24, 1890.) 

Atrxcajnnr—lirDvmnmso  Boin)— Liabiutt  of 

SUBSBQCBNT  ATTA.CHIKO  CREDITOR. 

Where  a  sheriff  levies  on  personal  proper- 
ty under  attachment,  and,  holding  under  such 
levy,  receives  a  second  attachment,  and  levies  on 
the  same  property  under  the  second  attachment^ 
and  afterwards,  out  before  sale  on  either,  a  third 
person  claiming  the  property,  the  second  attach- 
ing creditor  indemnmes  the  sheriff  aeainst  loss 
nnder  the  second  attachment,  and  the  sheriff  sells 
under  execution  in  the  first  attachment  suit,  and 
pay*  all  the  proceeds  to  the  lirst  attaching  ored- 
Itor,  the  claimant  of  the  property  having  recov- 
ered of  the  sheriff  the  value  of  the  property  sold, 
hetd,  (I)  that  the  sheriff  cannot  recover  on  the 
indemnifying  bond  of  the  second  attaching  cred- 
itor; (8)  the  complaint  not  claiming,  nor  the 
Sroof  showing,  that  after  the  levy  the  sheriff 
Id  any  act  under  the  second  attachment,  the  sec- 
ond attaching  creditor  is  not  liable,  (Bbattt,  C.  J., 
dissenting;}  (8)  in  such  case,  when  the  plaintiff  has 
rested,  it  is  not  error  for  the  court  to  ihstruot  the 
jury  to  find  for  the  defendant;  (4)  in  such  case. 


also,  the  effect  of  an  Indemnifying  bond  m«st  be 
determined  by  its  own  conditions. 
iSyllalmt  l>y  the  Court.) 

Appeal  from  district  court,  Alturas  county. 
Angel  &  Sullivan,  for  appellant.    King*- 
httry  <t  McGoioen,  for  respondents. 

Berbt.  J  Previous  to  June  21. 1883,  the 
plaintiff,  as  sheriff  of  Alturas  county,  hold- 
ing two  writs  of  attachment  from  the  pro- 
l>ate  court  of  that  county. — one  in  favor  of 
Donaldson  and  Young,  and  another  in  favor 
of  Bartch  and  Mills, — both  issued  against 
one  Bolton,  levied  upon  and  tool:  into  his 
possession  certain  personal  property  as  the 
property  of  Bolton.  After  such  levy,  and 
while  such  property  was  in  his  possession, 
the  defendant  White,  on  the  21st  day  of  June, 
placed  in  the  bands  of  the  sheriff  a  third 
writ  of  attachment  in  his  favor,  against  said 
Bolton.  The  answer  of  White  alleges  that 
the  sheriff,  having  such  property  in  his  posses- 
sion, attached  to  this  said  writ  a  schedule  of 
such  property,  and  indorsed  thereon  that  he 
had  levied  on  the  property  nnder  said  attach- 
ment. Aside  from  this  admission  by  White, 
there  is  no  evidencie  of  such  levy  under 
White's  attachment. 

It  appears  that  afterwards,  the  property 
being  claimed  by  one  Braden,  an  assignee  for 
the  creditors  of  Bolton,  a  bond  of  indemnity, 
dated  June  22, 1883,  was  given  to  the  sheriff  by 
the  defendant  Whit«  as  principal,  with  the  de- 
fendants Kiley  and  Fox  as  sureties.  Tliat 
bond  is  the  subject  of  the  action  at  bar.  Its 
conditions  are  "  that  if  the  obligors  shall  well 
and  truly  indemnify  and  save  harmless  the 
said  Fury,  sheriff,"  etc.,  "of  and  from  all 
damages,  expenses,  costs,  and  charges,  and 
against  all  loss  and  liabilities,  which  he.  the 
saidFury,  as  sheriff,"  etc.,  "shall  sustain,  or 
in  any  wise  be  put  to,  by  reason  of  attach- 
ment, seizing.  levying,  taking,  or  detention 
by  the  said  sheriff,  in  his  custody,  nnder  said 
attachment  [the  attachmentof  White  against 
Bolton]  of  said  property  claimed  [by  said 
Bradeiil  as  aforesaid,  then  the  above  obliga- 
tion to  be  void." 

The  case  is  presented  on  bill  of  exceptions; 
the  only  exception  being  to  the  charge  or  di- 
rection of  the  court  to  the  jury  to  find  a  ver- 
dict for  the  defendant.  The  appellant,  in  his 
brief,  states  "that  on  the  6th  day  of  Decem- 
ber, 1887,  this  cause  came  on  for  trial  before  a 
jury,  and  the  evidence  shofred  that  the  prop- 
erty described  in  said  indemnity  bond  had 
been  levied  upon  under  prior  attachments 
which  had  been  served  by  the  plaintiff  as 
sheriff,  and  was  sold  under  said  prior  attach- 
ments, and  not  under  the  attachment  in  the 
case  in  which  said  indemnifying  bond  was 
given,  and  the  appellant  admitted  that  the 
defendant  £.  A.  White  received  no  part  of 
the  money  for  which  said  property  was  sold; 
that  thereupon  the  defendants  moved  the 
court  to  peremptorily  instruct  the  jury  to 
bring  in  a  verdict  for  the  defendants,  which 
motion  was  sustained  by  the  court,  and  the 
Jury  was  thereupon  instructed  to.  and  did. 
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bring  in  a  verdict  for  the  defendants."  To 
this  ruling  and  instruction  the  plaintiff  ex- 
cepted. 

The  arguments  upon  the  hearing  in  this 
court  have  been  mainly  based  on  the  decision 
in  Davidson  v.  DhUus,  8  Cal.  227.  holding 
that  wliere  property  is  seized  under  two  at- 
tachments, and  the  property  is  claimed  by  a 
third  person,  and  both  attaching  creditors 
indemnify  tlie  sheriff,  who  goes  on  and  sells 
it,  and  pays  the  proceeds  to  the  first  attach- 
ing creditor,  the  amount  not  equaling  bis 
judgment,  and  afterwards  the  party  claiming 
the  property  recovers  judgment  against  the 
sheriff  for  tlie  value  of  the  property,  the  re- 
course of  the  sheriff  is  only  against  the  first 
attaching  creditor,  for  whose  benefit  the 
property  was  sold;  and  the  same  case,  15  Cal. 
75,  in  which,  while  the  former  decision  is 
affirmed  for  that  case,  its  doctrine  is  com- 
mented upon  and  doubted.  But  we  do  not 
find  it  necessary,  in  this  case,  to  enter  into 
that  question.  The  case  at  bar  is  widely  dif- 
ferent from  that,  and  the  action  of  the  court 
below  may  well  have  been  based  on  other 
grounds  tlian  upon  the  doctrine  of  that  case. 
A  review  of  this  case  makes  the  distinction 
apparent. 

The  issue  in  the  court  below  was  as  fol- 
lows: In  the  probate  court  the  complaint, 
in  substance,  sets  up:  (1)  The  ofiiciul  chai^ 
acter  of  the  plaintiff.  (2)  Alleges  the  mak- 
ing of  the  bond,  setting  it  out  in  full.  (8) 
"That  defendants  have  failed,  neglected,  and 
refused,  and  still  fail,"  etc.,  "to  comply  with 
the  conditions  of  said  bond,  and  to  save  harm- 
less this  plaintii]^,  to-wit,  that  on,"  etc.,  "said 
Braden,  [the  assignee  of  said  Bolton,]  men- 
tioned in  said  bond,  assigned  to  T.  £.  Picotte 
all  his  rights  In  and  to  said  personal  proper- 
ty, ♦♦  •  and  all  claims  for  damages  for 
taking  and  seizing  said  property  by  the  plain- 
tiff that  had  accrued  to  said  Braden,  *  •  • 
and  that  said  Picotte  was  entitled  to  said 
personal  property,  and  to  all  damages  accru- 
ing to  said  Braden  for  taking  and  detention 
thereof  by  the  plaintiff;  that  said  Picotte,  as 
successor  in  interest  as  aforesaid,  and  as  as- 
signee for  the  benefit  of  creditors  of  the  said 
Bolton,  on  the  24th  day  of  MHrch,  1884,  com- 
menced an  action  in  thedistrict  courtuf  said 
Alturas  county,  against  the  plaintiff,  to  recov- 
er the  sum  of  $2,500,  claimed  as  damages  for 
the  taking  and  detention  of  said  personal 
property  under  and  by  virtue  of  said  writ  of 
attachment."  And  (4)  that  said  Picotte,  as 
such  assignee  and  successor  of  Braden,  re- 
covered judgment  against  the  defendHnt  fur 
damages  and  costs,  SI, 580.  (5)  That  the 
plaintiff  has  paid  the  judgment,  and  in  addi- 
tion the  sum  of  $212  in  defending  the  suit. 
(6)  That  the  plaintiff  has  demanded  of  these 
defendants  payment  of  ttie  penal  sum  of  the 
bond,  which  was  refused, — and  closes  with 
n  demand  for  judgment. 

The  complaint  is  silent  as  to  any  act  done, 
either  by  seizure,  detention,  or  sale  of  the 
property,  in  the  suit  of  White  against  Bol- 
ton, or  under  either  of  the  senior  attach- 


ments. The  defendants  answered,  putting  in 
.issue  each  allegation  of  the  complaint;  and 
on  this  issue  a  trial  was  had  in  the  probate 
court,  and  judgment  had  for  the  plaintiff. 
From  that  judgment  an  appeal  was  taken  to 
the  district  court  in  Alturas  county,  and  a 
retrial  was  had.  Before  trial  in  the  district 
court  the  complaint  was  amended  by  adding 
thereto  the  following  allegations,  to-wit: 
"(1)  That  the  damages  in  said  complaint  al- 
leged to  have  been  sustained  by  the  plaintiff 
Were  sustained  by  reason  of  the  plaintiff's 
levying  upon  and  holding  the  property  de- 
scril)ed  in  Exhibit  A,  which  was  the  l>ond  in 
suit.  (2)  That  the  judgment  in  the  district 
court,  referred  to  in  the  complaint,  by  T.  £. 
Picotte,  as  assignee  of  C.  E.  Bolton,  was  re- 
covered against  this  plaintiff  by  reason  of  his 
having  levied  upon  and  detained  the  proper- 
tydescribed  in  said  Exhibit  A."  The  levying 
and  detention  is  not  alleged  to  have  been  u  nder 
White's  attachment.  No  sale  of  the  proper- 
ty is  alluded  to,  nor  do  the  defendants  appear 
to  have  had  notice,  or  to  have  taken  any  part 
in  the  action  by  Picotte  against  this  plaintiff. 
For  all  that  appears,  previous  to  the  trial  in 
the  district  court,  tne  property  was  still  held, 
as  at  first  taken,  by  the  sheriff,  under  pro- 
cess "of  prior  attaching  creditors."  It  is  not 
alleged,  nor  does  it  anywhere  appear,  that 
there  was  any  privity  between  those  "prior  at- 
taching creditors"  and  tlie  defendant  White. 
The  answer  puts  all  the  allegations  of  the 
amended  complaint  in  issue,  and  upon  these 
issues  the  case  was  tried  in  thedistrict  court, 
and  judgment  was  rendered  for  the  defend- 
ants. 

We  may  here  inquire:  (1)  What  were  the 
contract  obligations  of  the  defendants  to  the 
plaintiff?  (2)  Was  that  contract  broken  by 
the  defendants?  And  in  what  manner  was 
it  broken?  And  (8)  in  what,  if  anything, 
was  the  error  of  the  court  in  its  charge  to 
the  jury? 

And  first:  What  were  the  obligations  of 
the  defendants?  This  bond  was  not  strictly 
statutory,  hence  its  effect  is  not  the  subject 
of  statutory  construction.  It  was  vol  tinlary, 
and  Its  effect  must  be  gathered  from  its  own 
conditions.  The  statute  in  view  of  which  a 
bond  might  be  given,  and  by  reason  of  which, 
presumably,  this  was  given,  is  section  240  of 
the  Uevised  Laws  (Stb  session)  of  Idaho, 
which  provides:  "If  the  property  levied  on  be 
claimed  by  a  third  person  as  his  property, 
the  sheriff  shall  summon  from  his  county  six 
peraons  qualified  as  jurors  between  the  par- 
ties, to  try  the  validity  of  the  claim.  He 
shall  also  give  notice  of  the  claim  and  of  the 
time  of  trial  to  the  plaintiff,  who  may  appear 
and  contest  the  claim  before  the  jury.  •  •  * 
If  their  verdict  be  in  favor  of  the  claimant, 
the  sheriff  shall  relinquish  the  levy,  unless 
the  judgment  creditor  give  him  a  sufficient 
indemnity  for  proceeding  thereon."  This  is, 
of  course,  after  judgment  has  been  rendered 
for  the  creditor,  and  execution  is  issued.  But 
when  attached,  and  before  judgment,  section 
181,  Id.,  provides  that,  "if  any  personal  pro{i- 
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erty  attached  be  daimed  by  s  third  person  as 
hia  property,  the  8heri£F  may  suimnon  s  jury 
of  six  men  to  try  the  validity  of  such  claim ; 
and  such  proceedings  shall  be  had  thereon, 
with  the  like  effect,  as  in  case  of  claim  after 
levy  upon  execution."  As  to  the  validity  of 
these  provisions  as  a  means  of  determining 
the  ownership  of  property  levied  upon,  or 
how  far  such  proceedings  will  protect  the 
sheriff,  is  a  question  tiot  here  in  issue;  and 
we  do  not  intend  to  intimate  any  opinion  upon 
it.  Yet  the  statutory  preliminary  conditions 
for  calling  a  sheriff's  jury  seem  to  have  arisen 
by  claim  of  Braden  to  the  property  as  assignee 
of  fioUon.  But  if,  under  any  of  the  attach- 
ments, such  conditions  existed,  it  was  optional 
with  the  sheriff  to  call  or  not  to  call  a  jury. 
Had  they  existed  under  White's  attachment, 
they  must  have  existed  as  w,ell  under  the 
senior  attachments,  and  the  sheriff  must  have 
released  the  liens  of  such  prior  attachments, 
or  taken  indemnity  under  them.  If  he  did 
not  dismiss  or  take  indemnity,  it  was  his  own 
fault.  In  no  event,  however,  as  the  <Sase 
stood,  did  the  sheriff  have  right  to  demand 
indemnity  from  the  defendant  White.  But 
if  he  had  such  right,  and  had  done  so,  the 
statute  prescribes  no  form  for  the  bond,  and 
only,  if  it  be  under  the  statute,  that  it  must 
be  "sulflcient."  The  question  of  sufflciency 
is  left  entirely  between  the  creditor  and  the 
sheriff.  If  there  were  any  doubt  as  to  the  nat- 
ure of  the  instrument  in  question,  the  brief  of 
the  appellant  settles  it  for  this  case.  Itsays: 
"We  maintain  that  the  liability  of  the  de- 
fendants depends  simply  upon  the  terms  of 
their  contract  with  the  plaintiff."  The  bond 
was  then  purely  voluntary,  and  must  be  con- 
strued by  its  own  conditions.  Those  condi- 
tions are,  simply,  that  the  defendants  shall 
save  the  sheriff  harmless  from  loss  or  liabili- 
ty which  he  may  incur  "by  reason  of  attach- 
ing, seizing,  levying,  taking,  or  retention  by 
said  sheriff  in  his  custody,  under  said  attach- 
ment,  of  said  property, "  or  under  the  attach- 
ment  in  favor  of  White.  The  acts,  then,  for 
which  the  sheriff  was  indemnified,  were  only 
those  done  under  and  by  virtne  of  White's 
attachment.  The  defendants,  in  terms,  guar- 
antied against  nothing  that  was  not  to  be  for 
White's  benefit,  or  acts  done  by  the  sheriff  on 
his  account.  If,  then,  the  sheriff  did  no  act 
under  that  attachment  causing  loss  or  dam- 
age to  himself,  the  defendants  incarred  no 
liability. 

It  must  be  noticed  that  there  is  no  allega- 
tion in  the  complaint,  nor  any  evidence  al- 
lied as  given  on  the  trial,  that  White's  at- 
tachm'ent  was  the  reason  for  anything  which 
the  sherlffniid.  The  plaintiff's  bill  of  excep- 
tions avers  that  on  the  trial  in  the  district 
court  the  evidence  showed  that  the  property 
involved  had  been  levied  upon  under  prior 
attachments  which  had  been  served  by  the 
plaintiff  as  sheriff,  and  was  sold  under  said 
prior  attachments,  and  not  under  White's  at- 
tachment. The  allegation  in  the  answer  of 
White  "that  plaintiff,  as  such  sheriff,  under 
said  writ  of  attachment,  did  no  act  to  or 


with  any  of  said  property,  nor  did  the  de- 
fendant White,  or  either  of  the  defendants, 
receive  any  part  of  the  proceeds  of  the  prop- 
erty, "  seems  to  be  fully  sustained.  The  ap- 
pellant contends  that  it  could  make  no  differ- 
ence whether  he  did  or  did  not  receive  benefit. 
We  are  not  prepared  to  go  so  far  as  that. 
Were  it  shown  that  defendant  White  did 
'receive  benefit,  that  question  might  arise; 
but  it  does  not  arise  as  the  case  stands. 

It  is  also  to  be  noted  that  tiie  claim  of  the 
plaintiff  that  he  had  suffered  damage  is  con- 
troverted, and  the  bill  of  exceptions  refers  to 
no  proof  that  he  had  sustained  damage,  or 
that  the  judgment  alleged  in  the  complaint 
in  favor  of  ^cotte,  which  is  put  in  issue,  was 
ever,  in  fact,  rendered;  nor  was  there  any 
offer  made  by  the  plaintiff  to  show  that  fact, 
or  to  show  any  other  fact  which  was  not 
shown  on  the  trial. 

At  what  stage  of  the  trial  the  request  was 
made  by  the  judge  to  instruct  the  jury  to  find 
a  verdict  for  the  defendants,  does  not  affirm- 
atively appear.  Presumably,  it  whs  under 
section  4354,  subd.  5,  and  section  4385,  liev. 
St.  Idaho,  and  when  the  plaintiff  had  rested 
his  case,  and  on  statutory  motion  for  non- 
suit. The  presumption  is  that  the  proceed- 
ings in  the  court  below  were  regular  till  the 
contrary  appears.  It  was,  presumably,  a 
"special  instruction,"  having  the  effect  of  a 
judgment  of  nonsuit;  and  given  on  the 
ground  that  "the  plaintiff  had  failed  to  prove 
a  sufficient  case  for  the  jury."  It  is  not  ap- 
parent to  the  court  that  there  was  any  breach 
of  covenant  on  the  part  of  the  defendants. 
As  the  case  stood,  when  the  court  was  re- 
quested to  instruct  the  jury  the  judge  was 
fully  justified  in  giving  the  instructions  de- 
manded by  the  defendants;  and  the  assign- 
ment of  error  on  that  account  cannot  be  sus- 
tained.   Judgment  affirmed. 

Beattt,  G.  J.  I  do  not  concor  in  any 
part  of  this  <^inion  which  may  be  construed 
as  holding  that  a  subsequent  attaching  cred- 
itor is  not  liable  on  his  indemnity  bond  when 
he  received  none  of  the  proceeds  of  sale  of 
the  attached  property;  but,  for  other  reasons 
stated  therein,  I  agree  the  judgment  should 
be  affirmed. 

SwEErr,  J.  I  concur  in  affirming  the  judg- 
ment of  the  court  below.  The  failure  of  re- 
spondent to  tender  certain  proofs  renders  it 
impossible  for  this  court  to  consider  or  pass 
upon  the  legal  questions  involved  at  the  trial 
In  the  lower  court.  My  concnrrence,  there- 
fore, is  based  upon  the  failure  of  the  record 
to  present  the  real  issues  involved;  and  be- 
yond this  I  express  no  opinion. 


(2  Idaho  [Hasb.]  614) 

Tjebbitoby  v.  Neilson. 

(Supreme  Court  of  ldatu>.    Jan.  Term,  1800.) 

Cjuiiikal  Law — Afpbai/— Rsoosn — ^Ixbtbdotiokb 
— Waivbb. 
1.  A  conviction  wlU  not  be  disturbed  on  appeal 
though  the  evidence  for  the  prosecution,  as  it  ap- 


Digitized  by 


Google 


338 


PACIFIO  BEPORTEB,  Vol.  28. 


(Idaho. 


peara  In  fhe  reoord,  is  not  suiBclent  to  jnstifj  a 
oonviotion,  when  defendant  introduced  testimony 
wliioh  Is  not  given  in  the  record. 

a.  Under  Rev.  St.  Idaho,  S  7877,  providing  that 
the  court  may  advise  the  jury  to  acquit,  and  section 
785B,  subd.  <^  providing  that  the  court  must  not 
charge  the  jury  in  respect  of  matters  of  fact,  the 
court  pioperly  refuses  to  instruct  the  jury  per- 
emptorily to  acquit. 

8.  By  introducing  testimony  after  an  order 
oyerruling  hia  motion  for  a  peremptory  instruc 
tion  to  acquit,  defendant  waives  his  right  to  assign 
such  order  as  error. 
BwxBT,  J.,  dissenting. 

Appeal  from  district  court.  Bear  Lake 
county;  Berry,  Judge. 

Smith  <£  Smith,  for  appellant.  JR.  Z, 
Johnson,  Atty.  6pn.,  for  respondent. 

Beattt,  G.  J.  The  appellant  was  indicted 
for  unlawful  Ashing  alleged  to  hare  been  done 
in  Bear  Lake  county.  At  the  close  of  the 
people's  testimony  the  appellant  moved  the 
court  to  instruct  the  jury  to  render  a  verdict 
of  acquittal,  which  motion  was  overruled. 
The  appellant  then  introduced  testimony  in 
his  behalf,  and  thereafter  the  jury  found  a 
verdict  against  him,  upon  which  judgment 
was  rendered,  from  which  he  tias  taken  hia 
appeal  to  this  court. 

The  appellant  has  assigned  numerous  al- 
leged errors  based  upon  the  ruling  of  the  court 
on  the  Introduction  of  the  evidence.  All  such 
alleged  errors  must  be  considered  in  the  light 
of  our  statute,  adopted  from  the  California 
Code,  which  is  to  the  effect  that  all  errors  and 
mistakes  In  proceedings  which  do  not  preju- 
dice the  party  in  his  substantial  rights  must 
be  disregarded.  Under  this  statute,  which 
seems  without  ambiguity,  it  has  frequently 
been  held  that  errors  which  are  not  shown  to 
have  damaged  the  party  complaining  must 
be  disregarded.  The  criticisms  are  largely 
to  the  admission  of  questions  to  which  an- 
swers were  not  made,  or  were  not  against 
appellant,  or  were  stricken  out.  There  was 
also  testimony  to  the  effect  that  appellant  bad 
the  reputation  of  being  a  fisherman.  It  is 
not  conceded  that  a  party  can  be  convicted  of 
an  offense  by  testimony  of  general  reputation 
that  he  has  committed  it;  but  the  appellant 
was  not  charged  with  any  offense  of  bieing  a 
flsherman,  nor  is  it  an  offense,  nor  does  testi- 
mony of  his  reputation  as  such  damage  him. 
We  do  not  think  any  of  the  alleged  errors 
based  upon  the  introduction  of  the  testimony 
are  shown  to  have  damaged  the  appellant. 
That  he  wan  prejudiced  in  any  of  his  sub- 
stantial rights  will  not  be  presumed  when  not 
shown. 

It  is  also  claimed  the  testimony  is  not  aaf- 
ficient  to  justify  a  conviction.  The  only  tes- 
timony biefore  us  is  that  introduced  by  the 
people,  and,  as  it  appears  in  the  record,  it  is 
not  suiiicient.  Had  appellant  rested  upon 
that  testimony,  and  brought  it  before  us  in  the 
proper  mode  for  its  consideration,  a  reversal, 
probably,  would  be  justified;  but,  instead,  he 
proceeded  with  the  introduction  of  testimony 
in  his  defense.  That  is  not  here.  We  do  not 
know  what  it  waa.    He  may  have  convicted 


himself,  as  has  frequently  happened  with  de- . 
fendants.    At  any  rate,. the  jury,  upon  all 
the  evidence,  found  him  guilty,  and  we  can- 
not interfere. 

At  the  close  of  the  people's  testimony,  ap- 
pellant moved  the  court  to  instruct  the  Jury 
to  return  a  verdict  of  not  guilty,  which  mo- 
tion the  court  overruled;  and  this  is  assigned 
as  error.  Our  statute  (section  7877)  is  adopt- 
ed from  the  California  Code,  and  provides 
the  court  may  advise  the  jury  to  acquit.  By 
another  section  (7855,  subd.  6)  it  is  directed 
the  court  "must  not  charge  the  jury  in  re- 
spect to  matters  of  fact. "  Had  the  court 
given  the  peremptory  instruction  asked,  it 
would,  in  violation  of  this  provision,  have 
taken  the  facts  from  the  jury.  It  is  held  in 
People  V.  Horn,  70  Cal.  18,  II  Pac.  Rep.  470, 
that  this  the  court  cannot  do,  and  that  it  can 
only  advise  the  jury.  Whether,  when  the  court 
is  satisfied  the  testimony  is  not  sufficient,  it 
must  advise  the  jury  to  acquit,  regardless  of 
the  form  of  defendant's  motion,  or  whether, 
when  there  is  any  evidence  tending  against 
the  defendant,  the  court  may,  in  its  discre- 
tion, leave  the  question  to  the  jury,  we  need 
not  now  consider  nor  decide. 

After  appellant's  motion  for  the  peremp- 
tory instruction  was  overruled,  be,  by  Intro- 
ducing his  testimony,  waived  his  right  to  as- 
sign as  error  the  order  overruling  his  motion, 
as  is  held  in  civil  cases  by  authority  which  ia 
controlling  with  us.  BaUway  Co.  v.  Cum- 
mings.  106  U.  S.  700, 1  Sup.  Ct.  Bep.  493; 
Insurance  Co.  v.  Crandal.  120  U.  S.  530.  7 
Sup.  Ct  Bep.  685.  Our  statute  (section 
7864)  provides:  "The  rules  of  evidence  in 
civil  actions  are  applicable  also  to  criminal 
actions,  except  as  otherwise  provided  In  this 
Code."  We  think,  under  our  statute,  the 
authorities  above  control  in  this  case;  and  the 
judgment  of  the  lower  court  Is  alBrmed. 

Bbbby,  J.,  concurs. 

SwRBT,  J.  I  dissent  from  the  opinion  of 
the  court  When  the  prosecution  rested, 
there  was  not,  inmy  judgment,  sufficient  ev- 
idence to  warrant  or  sustain  a  conviction. 
The  prosecution  having  failed  to  prove  the 
guilt  of  the  accused,  the  latter  had  a  perfect 
right  to  invoke  the  statute.  After  the  court 
refused  to  advise  an  acquittal,  the  defendant 
excepted,  and  offered  testimony  in  his  own 
behalf.  It  is  urged  in  support  of  the  judg- 
ment (1)  that  defendant  moved  for  an  in- 
struction to  acquit, — an  instruction  which 
the  court  was  not  authorized  to  give;  (2)  that, 
by  introducing  testimony  in  his  own  behalf, 
he  waived  his  exception ;  and  (3)  that  the  ev- 
idence is  not  all  here.  I  shall  consider  these 
points  as  here  presented. 

1.  The  prosecution  examined  several  wi^ 
nesses,  and  rested.  The  defendant  then 
moved  the  court  to  instruct  the  jury  to  bring 
in  a  verdict  of  acquittal.  It  is  proper  to  state 
that  the  exact  language  of  the  motion,  which 
was  evidently  made  in  open  court,  and  not 
reduced  to  writing,  does  not  appear  In  tbe 
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transcript.  On  page  10  we  find  the  follow- 
ing statement:  "The  defendant,  by  his  coun- 
sel, here  moved  the  court  to  instruct  the  jur/ 
to  return  a  verdict  of  not  guilty,  which  mo- 
tion was  by  the  court  overruled."  On  page 
49  of  the  transcript  the  motion  is  presented 
in  this  form:  "Defendant  now  moves  the 
court  to  instruct  the  jury  to  render  a  verdict 
of  acq  uittal . "  I  quote  tlie  t wo  statements  as 
they  appear  in  the  transcript  for  the  purpose 
of  showing  that  the  exact  words  embodied 
by  the  defendant  in  his  motion  do  not  appear 
in  the  record.  This  is  not  material,  howev- 
er, as  the  substance  of  both  motions  is  the 
same.  Section  7877  of  the  Penal  Code  is  as 
follows:  "If,  at  any  time  after  the  evidence 
on  either  side  is  closed,  the  court  deems  it  in- 
sufficient to  warrant  a  conviction,  it  must 
advise  the  jury  to  acquit  the  defendant;  but 
the  jury  are  not  bound  by  the  advice. "  The 
court  overruled  the  defendant's  motion  ask- 
ing for  an  instruction  to  acquit.  There  is 
nothing  to  indicate  that  the  action  of  the 
court  was  governed  by  any  informality  in  the 
languiige  of  the  motion.  If,  in  the  judgment 
of  the  court,  the  evidence  was  such  as  to  war- 
rant it  in  submitting  the  case  to  the  jury,  it 
was  its  duty  to  overrule  the  motion.  If,  on 
the  other  hand,  the  prosecution  had  failed  to 
establish  the  charge  made  in  the  indictment, 
it  was  the  duty  of  the  court  to  advise  the  ju- 
ry to  acquit.  I  believe  that  the  exercise  of 
such  a  discretion  is  subject  to  review.  The 
attorney  general  urges  that  "the  court  had 
no  right  to  give  the  peremptory  instruction 
in  a  criminal  case  as  asked  at  page  10  of  the 
transcript."  It  is  true  the  court  had  no  right 
to  give  the  peremptory  instruction  to  acquit, 
but  no  court  would  presume  that  the  motion 
was  overruled  by  the  court  below  by  reason 
of  the  fact  that  the  word  "instruct"  was 
used  by  the  attorney  who  made  the  motion 
in  place  of  the  word  "advise."  It  is  proper 
enough  for  lawyers  to  deal  in  technicalities. 
By  the  discussion  of  technical  rules,  and  the 
attempt  to  maintain  a  strict,  technical  con- 
struction of  the  language  of  a  statute,  and 
the  efforts,  on  the  other  hand,  to  obtain  a 
broad  and  liberal  construction  of  a  law,  a 
just  and  equitable  medium  of  practice  is  es- 
tablished and  maintained.  It  is,  therefore, 
presumed  that,  in  overruling  the  motion  ask- 
ing for  an  instruction  to  acquit,  the  court  in- 
tended to  overrule  a  motion  aslcing  it  to  "ad- 
vise" the  jury  to  acquit.  I  shall  therefore 
consider  whether  or  not  the  court  erred  in 
refusing  to  grant  the  motion. 

When  the  prosecution  rested,  I  do  not  think 
the  state  had  introduced  evidence  upon  which 
any  person  could  be  legally  convicted  of  a 
crime.  I  think  it  follows  that  the  defendant 
was  entitled  to  the  instruction,  and  that  the 
court  erred  in  not  giving  it;  not  because 
the  defendant's  attorney,  careless  of  tlie  lan- 
guage he  used,  asked  the  court  to  "instruct" 
instead  of  "advise, "  but  because  the  prosecu- 
tion had  utterly  failed  to  make  out  a  case.  It 
was  not  an  instruction  to  be  given  or  with- 
held at  the  discretion  of  the  court.    In  the 


absence  of  evidence  to  warrant  a  conviction, 
it  must  be  given.  To  refuse  the  instruction 
was  to  give  the  sanction  of  the  court  to  the 
conviction  of  the  defendant  without  evidence 
to  justify  it;  and  the  juiy  would  have  a  right 
to  suppose  that,  under  the  law,  the  evidence 
was  sufficient  to  warrant  a  conviction.  Cer- 
tainly, such  an  act  on  the  part  of  the  court 
would  interfere  with  the  substantial  rights 
of  the  defendant  if,  as  a  matter  of  fact,  the 
evidence  given  would  not  warrant  a  convic- 
tion. Whenever  a  defendant  asks  an  in- 
struction of  that  character,  he  accepts  the  re- 
sults that  may  follow  a  refusal  on  the  part  of 
the  court  to  grant  it.  If,  therefore,  his  re- 
quest is  refused,  and  the  reasons  therefor  are 
sufficient,  and  he  is  prejudiced  because  of  the 
order,  the  resulting  misfortune  is  his  own 
fault;  but  it  does  not  justify  the  court  in  re- 
fusing the  instruction  asked  for,  if  the  status 
of  the  case  demands  it.  The  case  cited  by 
the  attorney  general  (People  v.  Horn,  70  Cal. 
17,  11  Pac.  Hep.  470)  simply  declares  that 
the  court  was  not  authorized  to  give  the  jury 
a  peremptory  instruction  to  acquit,  but  says 
the  court  was  authonzed  to  advise  an  acquit- 
tal. The  theory  of  the  law  is  that  a  man  is 
innocent  until  he  is  proven  guilty.  This  In 
very  many  cases  is  a  Action,  and  it  not  un- 
frequently  happens  that  a  person  brought 
into  court  is  required  to  prove  his  innocence. 
But  the  old  theory  is  still  the  law,  and  while 
the  pe^son^l  liberty  of  the  citizen  is  the  para- 
mount consideration  of  government  it  will 
continue  to  be  the  law.  By  refusing  the  in- 
struction, when  warranted,  the  court  forces 
the  prisoner  either  to  go  to  the  jury  with  a 
declaration  by  the  court  to  the  effect,  in  sub- 
stance, that  the  evidence  already  given  war- 
rants a  couviction,  or,  in  most  instances,  to 
testify  in  his  own  behalf;  in  other  words, 
forces  him  to  prove  his  innocence. 

The  attorney  general  urges  that  the  court 
was  not  authorized  to  advise  the  jury  to  ac- 
quit under  subdivision  6,  §  7855,  which  reads 
that  the  court  must  not  charge  the  jury  in 
respect  to  matters  of  fact.  We  do  not  ap- 
prehend that  section  7877  is  at  all  in  con&ict 
with  the  provisions  of  section  7855.  Section 
7877  distinctly  states  that  the  jury  is  not 
bound  to  act  upon  the  advice  given  by  the 
court;  and,  if  the  court  were  to  advise  the 
jury  to  acquit,  it  would  be  the  duty  of  the 
court  to  state  that  the  jury  were  at  liberty 
either  to  accept  or  reject  its  advice.  The  fact 
remains,  however,  that  when  a  person  is 
charged  with  crime  he  must  be  convicted  by 
legal  evidence.  The  jury  pass  judgment  as 
to  the  facts.  This  is  an  authority  upon 
which  the  court  dare  not  trespass.  On  the 
other  hand,  the  evidence  upon  which  a  per- 
son is  convicted  must  be  legal  evidence;  and 
as  to  whether  or  not  the  evidence  tendered  is 
sufficient,  under  the  law,  to  warrant  a  con- 
viction, the  court,  on  the  last  appeal,  is  the 
absolute  judge.  The  statute  provides  that,  if 
the  court  deems  the  evidence  insufficient  to 
warrant  a  conviction,  it  must  so  advise  the 
jury.    If  there  is,  practically,  no  evidence  of 
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guilt,  it  is  not  a  mattet  of  discretion  with  the 
court.  Therefore,  when  the  prosecution  rest- 
ed in  this  case,  it  was  the  duty  of  the  court 
to  advise  the  jury  to  acquit,  regardless  of  any 
trifling  mistaike  the  attorney  may  have  nade 
in  using  one  word  for  another.  As  well  say 
that  a  court  will  refuse  to  dismiss  an  indict- 
ment, when  sufficient  reasons  are  given,  be- 
cause the  prosecutor,  following  the  old  form, 
asks  for  a  nolle  prosequi  instead  of  a  dis- 
missal. 

2.  it  is  urged  that  the  defendant  waived  bis 
exception  to  the  order  of  the  court  under  the 
rule  laid  down  in  Insurance  Co.  v.  Crandal, 
120  U.  S.  530. 7  Sup.  Gt.  Rep.  685,  and  in  Rail- 
way Co.  ▼.  Cummings,  106  U.  S.  700,  1  Sup. 
Ct.  Rep.  493.  The  language  of  tlie  court  in 
the  latter  case  (106  U.  S.  701,  1  Sup.  Ct  Rep. 
494)  is  as  follows:  "It  is  undoubtedly  true 
that  a  case  may  be  presented  in  which  the 
refusal  to  direct  a  verdict  for  the  defendant 
at  the  close  of  the  plaintiff's  testimony  will 
be  good  ground  for  the  reversal  of  a  judg- 
ment on  a  verdict  in  favor  of  the  plaintiff,  if 
the  defendant  rests  his  case  on  such  testi- 
mony, and  introduces  none  in  his  own  be- 
half; but,  if  he  goes  on  with  bis  defense,  and 
puts  in  testimony  of  bis  own,  and  the  jury, 
under  proper  instructions,  finds  against  him 
on  the  whole  evidence,  the  judgment  cannot 
be  reversed,  i^  the  absence  of  the  defendant's 
testimony,  on  account  of  the  original  refusal, 
even  though  it  would  not  have  been  wrong 
to  give  the  instruction  at  the  time  it  was 
asked."  If  the  rule  laid  down  in  this  case 
applies  to  the  section  before  referred  to  from 
our  Penal  Code,  and  to  the  rules  of  criminal 
practice  in  this  territory,  the  discussion 
would  be  ended  and  the  question  settled,  so 
far  as  this  court  is  concerned.  Subdivision 
6,  ^  4354,  Code  Civil  Proc,  under  which  an 
action  may  be  dismissed  or  a  judgment  for 
nonsuit  entered,  gives  the  conditions  under 
which  a  nonsuit  may  be  had  as  follows.  "By 
the  court,  upon  motion  of  the  defendant, 
when,  upon  the  trial,  the  plaintiff  fails  to 
prove  a  sufficient  case  for  the  jury."  The  de- 
cision of  tbe  supreme  court  before  referred 
to  would,  unquestionably,  control  the  method 
of  procedure  under  this  section ;  but  let  us 
place  the  section  from  the  Penal  Code  by  the 
side  of  section  4854  of  tbe  Code  of  Civil  Pro- 
cedure, and  note  how  marked  the  contrast: 
"If,  at  any  time  after  tbe  evidence  on  either 
side  is  closed,  the  court  deems  it  insufficient 
to  warrant  a  conviction,  it  must  advise  the 
jury  to  acquit  the  defendant. "  This  is  simply 
declaratory  of  one  of  the  principles  of  the 
common  law,  namely,  that  tbe  guilt  of  tbe 
accused  must  be  proven.  In  civil  cases  tlie 
court  "may,"  "upon  motion,"  grant  the  or- 
der; under  tbe  Criminal  Code,  the  court 
"must"  make  the  order,  without  motion.  If 
the  condition  speciBed  exists.  In  the  Citse  at 
bar,  if  the  evidence  was  not  sufficient  to  sus- 
tain a  conviction,  when  the  prosecution 
rested,  the  defendant,  under  this  statute,  was 
authorized  to  call  upon  the  court  for  its  en- 
forcement; and  if,  in  the  judgment  of  tbe 


appellate  court,  the  evidence  at  that  time 
warranted  the  request,  the  prosecution  hav- 
ing failed  to  prove  the  guilt  of  the  accused 
by  legal  evidence,  tbe  presumption  of  inno- 
cence and  the  peremptory  sbitute  entitled 
him  to  that  instruction.  Evidence  that  would 
justify  the  court  below  in  sending  a  civil 
case  to  the  jury  in  the  exercise  of  its  discre- 
tion would  be  one  thing,  itnd  evidence  that 
would  warrant  the  conviction  of  a  person  ac- 
cused of  a  crime  would  be  an  entirely  differ- 
ent thing.  The  distinction  between  tbe  two, 
however,  is  no  more  clearly  marked  than  the 
difference  in  the  two  statutes.  This  con- 
struction of  the  statute,  and  the  rights  of  the 
accused  under  it,  are  also  in  harmony  with 
tbe  principles  of  the  common  law,  which  it 
is  Intended  to  modify;  and,  under  the  rules 
of  construction,  we  cannot  pass  one  step  be- 
yond the  point  to  which  the  statute  authorizes 
us  to  go.  Taking  this  view  of  the  question, 
it  matters  little  whether,  in  asking  the  en- 
forcement of  tbe  statute,  defendant's  counsel 
used  the  word  "advise"  or  "instruct;"  for, 
in  the  absence  of  evidence  to  warrant  a  con- 
viction, it  was  the  duty  of  tbe  court,  under 
the  positive  mandate  of  the  statute,  to  advise 
tbe  acquittal,  whether  the  defendant  asked 
it  or  not.  The  section  referred  to  leaves  tbe 
common  law  in  force  to  that  extent.  Under 
the  common  law,  the  defendant  was  not 
heard  either  in  person  or  by  counsel.  The 
case  was  brought  before  the  court,  and  tbe 
state  offered  its  evidence.  If,  under  that  evi- 
dence, his  guilt  was  not  established,  the  pris- 
oner was  discharged.  With  the  exception  of 
the  old  presumption  still  existing  in  favor  of 
the  accused,  nothing  remains  of  the  old  prin- 
ciple, except  this:  "If  the  evidence  does  not 
warrant  conviction,  the  court  must  advise 
acquittal."  The  mandate  to  obey  what  is 
left  is  as  imperative  as  if  the  principle  of  the 
common  law,  and  the  practice  under  it,  had 
never  been  modified  at  all.  This  is  the  only 
power  left  the  court  under  which  it  may 
shield  the  prisoner  in  meritorious  cases:  but 
it  is  a  positive  right  left  the  accused  from  the 
commofi-law  practice,  and  must  be  exercised 
under  the  statute. 

Let  us  consider  the  matter  from  the  stand- 
point of  another  well-known  principle.  The 
ruling  of  the  court  was,  in  substance,  a  dec- 
laration to  the  effect  that  evidence  had  been 
given  sufficient  to  warrant  a  conviction.  If, 
under  the  legal  effect  of  legal  evidence,  this 
was  error,  the  rights  of  the  accused  were 
seriously  and  unlawfully  injured.  He  was 
accused,  arrested,  and  the  state  presented  its 
evidenceof  guilt.  He  was  in  jeopardy.  And, 
when  the  state  rested,  if  the  evidence  was 
insufficient  to  warrant  his  being  longer  held, 
under  the  law  and  the  statute  that  jeopardy 
was  legally  at  an  end,  to  the  extent  that  the 
court  "must,"  not  "may,"  advise  the  jury  to 
acquit;  and  it  was  defendant's  right  to  in- 
voke the  statute.  If  the  court  deny  the  mo- 
tion.  the  accused,  if  able,  may  rest  and  ap- 
peal to  a  higher  court.  If  the  accused  is 
poor,  he  has  but  this  alternative:  to  go  to  tbe 
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Jnry  io  the  face  of  thlB  declaration  on  the 
part  of  the  court,  or  attempt  to  show  his  in- 
nocence both  to  the  court  and  jury.  To  tes- 
tify in  hia  own  behalf  is  his  only  hope;  and 
thus,  if  the  court  err,  it  ultimately  forces  the 
defendant  to  the  witness  stand,  and  indirectly 
enforces  and  continues  his  jeopardy.  In 
other  words,  the  prosecution  having  failed  to 
prove  til e  guilt  of  the  accused,  the  latter  must 
still  come  forward,  and  prove  his  innocence. 

3.  It  is  also  urged  that  the  evidence  is  not 
all  here.  The  presumption  is  that  the  tran- 
script contains  all  of  the  evidence  bearing 
upon  the  objection  made  by  the  defendant. 
It  is  too  late  for  the  respondent  to  object  to 
the  'transcript.  The  Idaho  statute,  under 
which  a  bill  of  exceptions  is  prepared  in 
criminal  cases,  was  taken  from  the  Calirornia 
Penal  Code,  and  the  principle  in  issue  has 
been  repeatedly  passed  upon  by  the  supreme 
court  of  that  state.  In  the  case  of  People  v. 
English,  52  Cat.  211,  the  same  question  was 
raised  that  is  presented  here.  The  court  held 
that  a  bill  of  exceptions,  in  a  criminal  case, 
is  presumed  to  contain  all  the  evidence  given 
at  the  trial  bearing  upon  the  point  of  the  ob- 
jection, and  that,  if  the  bill  of  exceptions  pre- 
pared by  the  defendant  io  a  criminal  case 
does  not  contain  all  the  evidence  given,  bear- 
ing on  the  point  made,  the  district  attorney 
should  be  permitted  to  suggest  an  addition 
to  the  bill  of  such  evidence;  but  the  appellate 
court  cannot  take  his  suggestion  that  such 
evidence  was  given.  It  is  the  dnty  of  the 
district  attorney  to  see  that  the  evidence  i6 
here.  This  principle  was  confirmed  in  Peo- 
ple V.  Dye.  62  Cal.  524.  It  is  urged  that,  un- 
der our  statute,  the  rules  of  evidence  in  civil 
and  criminal  cases  are  the  same,  except  as  oth- 
erwise provided  by  the  Code.  That  is  true. 
This  is  not,  however,  a  question  of  Hdmission 
of  evidence.  It  is  a  question  of  practice,  and 
it  is  also  a  question  of  law ;  and  I  do  not  see 
that  this  rule  of  evidence  has  any  bearing 
whatever  on  fhe  issue  at  bar. 

I  must  conclude  that  the  court  erred  in  de- 
clining to  advise  an  acquittal,  and  that  it  was 
SQch  an  error  as  to  interfere  with  the  sub- 
stantial rights  of  the  defendant.  It  was  such 
an  error  as  might  result  in  the  conviction  of 
an  accused  person  through  prejudice.  In  other 
words,  under  the  evidence,  it  was  an  error 
that  might  prompt  a  jury  to  convict  an  inno- 
cent man,  under  the  apparent  sanction  of  the 
court,  without  evidence  to  warrant  or  sus- 
tain the  conviction. 


(2  Idaho  [Hub.]  TSO) 

Dbake  et  al.  v.  Eabhart. 

(Supreme  Court  of  Idaho.    March  B,  1890.) 
ISiPAKiAN     Rights  —  Pkiob     Ajtbopbiatiok    or 

W^  ATBB — FiNDIN  Qg. 

1.  Act  Cong.  July  26, 1866,  i  9,  provided  "that 
whenever,  by  priority  of  poBgession,  rights  to 
the  oso  of  water  for  mining,  agricultural,  manu- 
lacturing,  or  other  purposes  have  vested  and  ao- 
cmed,  and  the  same  are  recognized  and  acknowl- 
edged by  the  looal  customB,  laws,  and  the  decisions 
of  courts,  the  possessors  and  owners  of  such  vested 
rights  shall  be  maintained  and  protected  in  the 
samCk"  Act  Cong.  July  9, 1870,  {  17,  provided  that 


"aU  patents  granted  •  •  •  shall  be  subject  to 
any  vested  and  accrued  water-rights. "  In  Idaho, 
the  superior  rights  of  prior  appropriators  were  ac- 
knowledged by  statute  and  decisions  oT  courts. 
Held,  that  a  prior  appropriator  of  the  water  of  a 
stream,  all  of  which  he  claimed,  bad  used,  and 
needed  for  irrigation,  was  entitled  to  the  whole 
as  against  a  patentee  of  land  through  which  the 
stream  flowed,  though  no  custom  to  that  effect  was 
shown.    Berbt,  J.,  dissenting. 

2.  Where  plaintiffs  claim  600  inches  of  water 
in  a  stream  hy  prior  appropriation,  and  it  ap- 
pears that  there  were  but  150  inches  therein, 
failure  to  find  under  what  pressure  the  water  is 
measured  is  not  prejudicial  to  defendant,  who 
claims  as  riparian  owner. 

3.  Sale  by  plaintiffs  of  a  part  of  the  water 
claimed  by  prior  appropriation  does  nou  show  that 
they  attempted  to  appropriate  more  than  they 
needed,  where  it  appears  that  all  the  water  of  the 
streams  was  not  sumcient  to  irrigate  their  land. 

Appeal  from  district  court,  Alturas  county; 
Weir,  Judge. 

L.  Vinyard,  for  appellant.  F.  E,  En- 
sign and  LytUeton  Price,  for  respondents. 

Beattt,  0.  J.  In  the  year  1879,  respond- 
ent Quigley  took  possession  of  a  tract  of  un- 
surveyed  land  at  the  mouth  of  what  has  since 
been  known  as  "Quigley  Gulch,"  near  the 
town  of  Hailey,  in  Alturas  county,  and  at 
the  same  time  appropriated  for  the  irrigation 
of  said  land  the  water  of  the  stream  flowing 
down  said  gulch;  and  the  other  respondents, 
Drake  and  Covert,  subsequently  became 
owners  in  a  part  of  said  land  and  water.  At 
later  dates  the  several  defendants  in  this  ac- 
tion became  possessed  of  certain  lands  lying 
upon  said  stream  further  up  the  gulch,  and 
commenced  the  use  of  the  said  water.  To 
perpetually  restrnin  them  from  such  use,  this 
action  was  commenced;  and,  upon  the  trial 
before  the  court,  the  right  to  the  water  was 
adjudged  to  respondents,  and  defendants 
were  restrained  and  enjoined  from  using  any 
thereof.  From  this  judgment  the  appellant 
Earhart  alone  hits  appealed  to  this  court. 

From  the  flnilings  of  the  court  it  appears 
that  In  1879  said  Quigley  located  the  land  re- 
ferred to,  and  afterwards  he  and  said  Drake, 
who  bad  purchased  a  part,  obtained  patents 
therefor,  and,  so  far  as  the  findings  show, 
still  own  it;  that  "in  said  year  1879,  said 
Quigley  took  out  of  said  Quigley  creek,  a 
stream  flowing  in  said  gulch,  by  a  ditch  built 
by  him  upon  said  land,  all  the  waters  flow- 
ing therein,  and  caused  the  same  to  flow  upon 
a  portion  of  said  land;"  that,  "at  the  time  of 
appropriation  of  said  water  as  aforesaid,  said 
Quigley  posted  a  notice  *  •  •  claiming 
600  inches  of  the  water  of  said  stream;"  and 
the  court  also  found  "that  said  stream  carries 
150  inches  of  water;"  that  afterwards  said 
Drake  and  Covert  succeeded  to  all  the  water, 
and  the  three  respondents  "continued 
*  *  *  to  use  said  water  of  suid  stream 
for  agricultural  purposes  upon  the  land  be- 
fore mentioned;"  tliat  they  have  at  all  times 
asserted  title  to  all  of  said  water;  that  none 
of  the  defendants  had  ever  made  any  appro- 
priation of  any  of  said  water  in  pursuance  of 
t)ie  laws  of  this  territory:  that  "irrigation  is 
necessary  to  the  proper  cultivation  of  the 
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lands  of  all  the  parties,  and  all  the  waters  of 
said  stream  are  required  for  the  irrigation  of 
the  lands  of  plaintiffs."  It  appears  from 
Earhart's  answer  that  he  purchased  his  land 
in  1885,  and  that  it  had  been  occupied  by  his 
grantor  since  May,  1883.  The  appellant 
suggests  the  insuflSciency  of  the  findings. 
While  they  are  not  explicit,  if  they  will  sup- 
port the  judgment,  they  must  not  be  dis- 
turbed. They  show  the  respondents  together 
own  the  land  and  water,  the  latter  by  prior 
appropriation;  that  they  use  it  to  irrigate 
this  land,  for  which  all  the  stream  is  used. 
They  do  not  specify  under  what  pressure  the 
water  Is  measured;  but,  as  all  in  the  stream 
is  required  by  them,  and  as  there  are  but  150 
inches  therein,  being  450  less  than  was 
claimed  by  the  act  of  appropriation,  it  cannot 
be  discovered  how,  in  this  case,  the  failure  to 
specify  the  pressure  can  result  in  injury  to 
the  appellant. 

It  is  also  found  by  the  court  "that  some 
time  in  the  year  188-,  before  the  commence- 
ment of  this  action,  plaintiffs  Drake  and 
Quigley  sold  a  small  quantity  of  said  water 
to  the  Oregon  Short  Line  Railway  for  a  wa- 
ter supply  at  its  station  at  Hailey."  From 
the  fact  that  respondent  so  sold  a  portion  of 
said  water,  it  is  argued  that  they  had  at- 
tempted the  appropriation  of  more  than  they 
D.eeded  for  a  "useful  or  beneficial  purpose." 
It  is,  unquestionably,  the  law  that  more  than 
is  required  for  such  purpose  cannot  be  taken; 
that,  when  legally  appropriated,  it  may  be 
sold  for  some  other  useful  purpose;  and  that 
its  use  for  railroad  necessities  is  such  a  pur- 
pose. Did  respondents  sell  what  they  did 
not  need?  It  appearing  that  in  1879  all  the 
water  of  this  stream  was  suflScient  to  irrigate 
but  a  part  of  the  land  now  owned  by  respond- 
ente,  it  follows  that  the  sale  of  the  water  was 
not  from  an  unneeded  surplus,  but  from  that 
which  they  had  actual  use  for.  It  is  their 
privilege  to  dispose  of  what  they  need,  if  they 
desire.  Its  sale  did  not  damage  appellant, 
nor  could  its  retention  by  them  have  benefit- 
ed him.  How  the  conveyances  of  this  land 
and  water  were  made,  or  by  what  arrange- 
ments the  respondents  together  use  them, 
does  not  appear,  and,  it  not  appearing  to 
have  l>een  a  matter  of  contest  below,  is  im- 
material here.  The  findings  support  the 
Judgment. 

The  important  question,  for  the  settlement 
of  which  this  appeal  was  chiefly  brought,  is 
what,  if  any,  rights  the  appellant  has  to  any 
of  that  water  as  a  riparian  proprietor.  His 
claim  is  not  based  upon  prior  or  any  appro- 
P'tation  under  our  territorial  laws,  but  upon 
tke  fact  that  the  stream  in  question  flows  by 
its  natural  channel  through  his  land;  hence, 
that  be  is  entitled  to  the  use  tliereoC  allowed 
by  the  common  law.  This  doctrine  of  ripa- 
rian proprietorship  in  water  as  against  prior 
appropriation  has  been  very  often  discussed, 
and  nearly  always  decided  the  same  way  by 
almost  every  appellate  court  between  Mexico 
and  the  British  possessions,  and  from  the 
shores  of  the  Pacific  to  the  eastern  slope  of 


the  Rooky  moontains,-  aa  well  as  bj  the  sih 
preme  court  of  the  United  States.  Bat  for 
the  fact  that  it  has  elsewhere  repeatedly  ap- 
peared in  the  same  court,  it  would  seem  sur- 
prising that  it  should  now  be  seeking  anoth- 
er solution  in  this.  While  tliere  are  ques- 
tions growing  out  of  the  water  laws  and 
rights  not  fully  adjudicated,  this  phantom  of 
riparian  rights,  based  upon  facts  like  those 
in  this  case,  has  been  so  often  decided  ad- 
versely to  such  claim,  and  In  favpr  of  the 
prior  appropriation,  that  the  maxim,  "first  in 
time,  first  in  right,"  should  be  considered  the 
settled  law  here.  Whether  or  not  it  is  a  be- 
neficent rule,  it  is  the  lineal  descendant  of 
the  law  of  necessity.  When,  from  among 
the  most  energetic  and  enterprising  classes 
of  the  east,  that  enormous  tide  of  emigration 
poured  into  the  west,  this  was  found  an  arid 
land,  which  could  be  utilized  as  an  agricult- 
ural country,  or  made  valuable  for  its  gold, 
only  by  the  use  of  its  streams  of  water.  The 
new  inhabitants  were  without  law,  but  they 
quickly  recognized  that  each  man  should  not 
be  a  law  unto  himself.  Accustomed,  as  they 
had  been,  to  obedience  to  the  laws  they  had 
helped  make,  as  the  settlements  increased  to 
such  numbers  as  justified  organization,  they 
established  their  local  customs  and  rules  for 
their  government  in  the  use  of  water  and 
land.  They  found  a  new  condition  of  things. 
The  use  of  water  to  which  they  had  been  ac- 
customed, and  the  laws  concerning  it,  had  no 
application  here.  The  demand  for  water 
they  found  greater  than  the  supply,  as  is  the 
unfortunate  fact  still  all  over  this  arid  region. 
Instead  of  attempting  to  divide  it  among  all, 
thus  making  it  unprofitable  to  any,  or  instead 
of  applying  the  common-law  riparian  doo- 
trine,  to  which  they  had  been  accustomed, 
they  disregarded  the  traditions  of  the  past, 
and  established  as  the  only  rule  snitable  to 
their  situation  that  of  prior  appropriation. 
This  did  not  mean  that  the  first  appropriator  , 
could  take  all  he  pleased,  but  What  be  actual- ' 
ly  needed,  and  could  properly  use  without 
waste.  Thus  was  established  the  local  cus- 
tom, which  pervaded  the  entire  west,  and  b» 
came  the  basis  of  the  laws  we  have  to-day  on 
that  subject.  Very  soon  these  customs  attract- 
ed the  attention  of  the  legislatures,  where 
they  were  approved  and  adopted,  and  next 
we  find  them  undergoing  the  crucial  teat  of 
judicial  investigation.  As  far  back  as  1855, 
the  supreme  court  of  California,  in  Irwin  y. 
Phillips,  5  Cal.  145,  and  in  Tartar  t.  Min- 
ing Co.,  Id.  397.  distinctly  held  that  the 
prior  appropriator  of  water  should  hold  it 
against  the  riparian  claim  of  the  owner  of 
land  through  which  it  flowed,  and,  also,  that 
in  all  branches  of  industry  the  prior  appro- 
priator of  land,  water,  and  easements  would 
be  protected.  Not  only  had  such  become  the 
law  by  custom,  by  the  legislative  will,  and 
the  decisions  of  the  courts,  without  dissent, 
but  the  general  government,  for  many  years, 
without  protest,  acquiesced  in  such  occupa- 
tion and  use  of  its  lands  and  waters  by  its 
citizens,  while  valuable  properties  and  indu»< 
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tries  were  buiMIng  upon  this  principle.  To 
put  the  question  beyond  uncertainty,  to  ap- 
prove and  adopt  what  already  existed  as  the 
common  law  of  the  west,  the  congress,  by  its 
«et  of  July  26.  1866,  §  9,  provided  "that 
whenever,  by  priority  of  possession,  rights  to 
the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes  have  vest- 
ed and  accrued,  and  the  same  are  recognized 
and  aclcnowledged  by  the  local  customs,  laws, 
and  the  decisions'  of  courts,  the  possessors 
and  owners  of  such  vested  rights  shall  be 
maintained  and  protected  in  the  same."  It 
will  be  observed  that  the  act  is  based  upon 
the  existence  of  local  customs,  laws,  and  de- 
cisions of  courts.  It  is  not  necessary  that  all 
these  conditions  shall  exist  for  the  protection 
of  the  right ;  but,  as  held  in  Basey  v.  Gal- 
lagher, 20  Wall.  684,  the  existence  of  either 
condition  is  sufficient. 

It  has  been  said  that  in  the  case  at  bar  no 
custom  has  been  shown.  It  is  not  necessary 
it  should  be;  for,  prior  to  the  beginning  of 
appellant's  claim,  the  superior  rights  of 
prior  appropriation  were  aclcnowledged  by 
oar  territorial  law  of  1881,  and  by  the  decis- 
ions of  our  courts.  By  a  practically  un- 
broken line  of  decisions  the.  rule  of  the 
cases  above  referred  to  in  5  Cal.  has  been 
followed,  and  is  now  established  by  so  many 
and  such  high  authorities  that  it  would  seem 
this  theme  of  discussion  is  exhausted.  Brief 
reference,  however,  may  be  made  to  some  of 
the  leading  cases.  Basey  v.  Oallagher,  20 
Wall.  681,  682,  clearly  indorses  the  superior 
right  of  prior  appropriation  between  agri- 
cultural daimants  in  the  following  explicit 
language:  "In  the  late  case  of  Atchison  v. 
Peterson,  [Id.  507,]  we  had  occasion  to  con- 
sider the  respective  rights  of  miners  to  run- 
ning waters  on  the  mineral  lands  of  the  pul>- 
Uc  domain;  and  we  there  held  that,  by  the 
custom  which  had  obtained  among  miners  in 
the  Pacific  states  and  territories,  the  party 
who  first  subjected  the  water  to  use,  or  took 
the  necessary  steps  for  that  purpose,  was  re> 
garded,  except  as  against  the  government, 
as  the  source  of  title  in  all  controversies  re- 
specting it;  that  the  doctrines  of  the  common 
law  declaratory  of  the  rights  of  riparian  pro- 
prietors were  inapplicable,  or  applicable  only 
to  a  limited  extent,  to  the  necessities  of  min- 
ers, and  were  inadequate  to  their  protection; 
that  the  equality  of  right  recognized  by  that 
law  among  all  the  proprietors  upon  the  same 
stream  would  liave  been  inoompatlblo  with 
^y  extended  diversion  of  the  water  by  one 
proprietor,  and  its  conveyance,  for  mining 
purposes,  to  points  from  which  it  could  not 
be  restored  to  the  stream ;  that  the  govern- 
ment, by  its  silent  acquiescence,  had  assented 
to  and  encouraged  the  occupation  of  the  pul>- 
lic  lands  for  mining:  and  that  he  who  first 
connected  his  labor  with  property  thus  sit- 
uated, and  open  to  general  exploration,  did, 
in  natural  justice,  acquire  a  better  right  to 
its  use  and  enjoyment  than  others  who  had 
not  given  such  labor;  that  the  miners  on  the 
pnbUc  lands  throughout  the  Pacific  states 


and  territories,  by  their  customs,  usages,  and 
regulations,  had  recognized  the  inherent  jus- 
tice of  this  principle,  and  tiie  principle  itself 
was  at  an  early  period  recognized  by  legisla- 
tion, and  enforced  by  the  courts  of  those 
states  and  territories,  and  was  finally  ap- 
proved by  the  legislation  of  congress  in  1866. 
The  views  there  expressed,  and  the  rulings 
made,  are  equally  applicable  to  the  use  of  wa- 
ter on  the  public  lands  for  purjxmes  of  irriga- 
tion. Ko  distinction  is  made  in  those  states 
and  territories,  by  the  cpstom  of  miners  or 
settlers  or  by  the  courts,  in  the  rights  of  the 
first  appropriator  from  the  use  m8.de  of  the 
water,  if  the  use  l>e  a  l)eneficial  one."  In 
this  case  it  is  said:  "The  right  of  the  flrst 
appropriator,  exercised  witliin  reasonable 
limits,  is  respected;"  that  it  "is  not  unre- 
stricted. It  must  be  exercised  with  refer- 
ence to  the  general  condition  of  the  country, 
and  the  necessities  of  the  people. "  This  lan- 
guage has  been  seized  upon  as  justifying  the 
equitable.  If  not  equal,  division  of  the  water 
among  all  desiring  or  needing  it,  regardless 
of  the  claim  of  the  prior  appropriator.  Such 
a  construction  is  not  justified,  and  would 
matce  the  decision  inconsistent  with  itself,  as 
well  as  with  the  other  decisions  of  the  same 
court.  Jennison  ▼.  Eirtc,  98  U.  S.  461; 
Broder  v.  Water  Co.,  101  U.  8.  276.  It  is 
evident  that  all  the  court  means  by  this  lan- 
guage is  that  the  first  appropriator  shall  not  be 
allowed  more  than  he  needs  for  some  useful 
purpose;  tliat  he  shall  not,  by  wasting  or 
misusing  it,  deprive  his  neighbor  of  what  he 
has  not  actual  use  for.  In  98  U.  S.  461,  su- 
pra, the  court  says:  "The  owners  of  a  min- 
ing claim  and  the  owner  of  a  water-right  en- 
joy their  respective  properties  from  the  dates 
of  their  appropriation, — the  flrst  in  time  be- 
ing the  flrst  in  right;  but.  where  both  rights 
can  be  enjoyed  without  interference  with  or 
material  impairment  of  each  other,  the  en- 
joyment of  both  is  allowed.'"  It  clearly  fol- 
lows, as  the  courts  have  certainly  held,  that 
when  all  cannot  use  the  water  without  injury 
to  tlie  prior  appropriator  the  other  must  yield 
to  his  superior  right.  The  claim  liaving 
been  asserted  that,  when  a  party  procured  a 
patent  for  land,  he  would  be  entitled  to  the 
use  of  all  waters  flowing  through  the  same, 
was  put  at  rest  by  the  act  of  congress  of 
July  9, 1870,  as  follows:  "Sec.  17.  All  patents 
granted,  or  pre-emption  or  homesteads  al- 
lowed, shall  be  subject  to  any  vested  and  ac- 
crued water-rights  or  rights  to  ditches,"  eto. 
Since  this  act  the  ruling's  have  been  uniform 
that  the  patentee  of  land  has  no  claim  upon 
the  water  flowing  through  the  same  as  against 
a  prior  aupropriator.  Barnes  v.  Sabron,  IQ 
Nev.  230;  Hill  v.  Lenormand,  (Ariz.)  16 
Fao.  Bep.  267.  268;  Geddis  v.  Parrish, 
(Wash.  T.)  21  Pac.  Bep.  314;  Eednction 
Worics  V.  Stevenson,  (Nev.)  Id.  318;  Ham- 
mond V.  Bose,  (C!olo.)  19  Pac.  Bep.  466;  De 
Necochea  v.  Curtis,  (Cal.)  20  Pac.  Bep.  563; 
Irrigation  Co.  T.  Campbell,  (Idaho,)  18  Pac. 
Bep.  52 ;  Mining  Co.  T.  Bosa.  80  Cal.  S34, 23 
Pac.  Bep.  222. 


Digitized  by 


Google 


544 


PACIFIC  BEPOBTEB.Voi*  23. 


(Idabo. 


While  there  are  numerous  questions  grow- 
ing out  of  the  water  law,  we  have  aimed  to 
contine  this  discussion  to  that  involved  in 
this  case,  which  is  simply  a  contest  between 
a  prior  appropriator  of  the  water  of  a  stream, 
all  of  which  he  claims,  has  used,  and  needs 
for  a  useful  purpose,  and  a  party  who,  since 
such  appropriation,  has  entered  and  patented 
some  of  the  land  through  which  such  water, 
by  its  natural  channel,  dows,  and  who  claims 
its  use  as  a  riparian  proprietor.  In  accord 
with  the  authorities,  as  well  as  with  our 
local  law  on  this  subject,  it  must  be  held  that 
the  judgment  of  the  lower  court  should  be 
affirmed;  and  it  is  so  ordered. 

B^RRY,  J.,  {disgenttng.)  This  action  was 
brought  in  the  court  below  to  restrain  the 
defendants  from  the  use  of  any  of  the  waters 
of  a  stream  in  Quigley  gulcb,  on  the  east 
side  of  Wood  river,  and  near  the  city  of 
Hailey.  The  plaintiffs  sue  jointly,  as  prior 
appropriators  of  the  water  of  that  stream  for 
agricultural  purposes.  The  defendants  are 
occupants  of  lands  lying  above  the  plain- 
tiffs' on  that  stream,  and  through  which 
lands  of  the  defendants  the  stream  runs. 
Judgment  was  given  for  the  plaintiffs,  de- 
claring them  jointly  to  be  the  absolute 
"owners  of,  and  entitled  to  the  use  of,  all 
the  waters  flowing  in  Quigley  gulch,"  with- 
out reference  to  its  amount,  or  to  the  par- 
poses  for  which  it  was  diverted,  or  owned  by 
them,  or  is  to  be  used;  and  the  defendants 
are,  and  each  of  them  is.  enjoined  from  di- 
verting or  using  any  of  the  waters  of  said 
stream ;  and  for  costs  against  the  defendants, 
in  the  sum  of  $270.  There  was  no  motion 
for  a  new  trial,  and  no  statement  of  tlie  case 
made,  and  the  case  comes  up  upon  the  judg- 
ment roll  alone.  It  is  claimed  that  the  judg- 
ment roll  discloses  errors  for  which  the  judg- 
ment should  be  reversed,  and  that  the  judg- 
ment in  itself  is  erroneous,  in  declaring  the 
plaintiffs  the  exclusive  owners  of  all  the 
waters  of  the  stream,  and  restraining  the  de- 
fendants from  any  use  thereof,  "notwith- 
stamling  it  discloses  that  the  water  flows 
through  the  lands  of  the  defendant  Earhart." 

I  shall  attend,  firstly,  to  the  first  point 
made,  namely,  that  the  judgment  roll  dis- 
closes errors  for  which  the  judgment  should 
be  reversed.  A  liberal  constriictipn  of  the 
complaint  may,  perhaps,  warrant  the  find- 
ings of  fact  made  by  the  court,  though  it 
goes  no  further  than  that.  It  claims  that 
the  stream  carries  114  inches  of  water.  The 
findings  of  fact  are  as  follows:  "(1)  In  the  au- 
tumn of  the  year  1879,  William  Q.  Quigley 
located  a  piece  of  government  land  near  the 
mouth  of  Quigley  gulch,  in  the  Wood  Biver 
valley,  in  the  county  of  Alturas  and  terri- 
tory of  Idaho.  The  land  being  then  unsur- 
veyed  public  domain,  he  was  at  that  time  un- 
able to  purchase  the  same  from  the  United 
States,  but  afterwards,  upon  the  same  being 
surveyed  and  coming  in  the  mai-ket,  he  and 
the  plaintiff  Dralte,  to  whom  Quigley  had 
sold  a  part  of  the  lands  originally  claimed  by 


him,  entered  the  same  at  the  United  States 
land-office  at  Hailey  and  afterwards  took 
patents  therefor.  In  said  year  1879,  said 
Quigley  took  out  of  Quigley  creek,  a  stream 
flowing  in  said  gulch,  by  a  ditch  built  by 
him  upon  said  land,  all  the  waters  flowing 
therein,  and  caused  the  same  to  flow  upon  a 
portion  of  said  land,  and  in  the  same  year 
built  a  house,  and  continued  to  reside  on  said 
land  from  that  time  until  the  commencement 
of  this  action.  At  the  time  of  appropria- 
tion of  said  water  as  aforesaid,  said  Quigley 
posted  a  notice  at  the  point  of  diversion  of 
said  water  in  which  he  claimed  600  inches  of 
the  water  of  said  stream  for  agricultural 
purposes;  that  said  stream  carries  150  inches 
of  water.  (2)  Afterwards,  and  before  the 
commencement  of  this  action,  the  plaintiff 
Drake  succeeded  to  one-half  of  all  the 
waters  claimed  and  owned  by  said  Quigley, 
and  the  plaintiff  Covert  snoceeded  to  the 
other  half  thereof;  and  said  plaintiffs  Drake 
and  Covert  and  said  Quigley  continued,  ex- 
cept for  the  trespass  and  unlawful  diversions 
of  said  water  by  the  defendants  hereinafter 
mentioned,  to  uninterruptedly  use  the  waters 
of  said  stream  for  a^cultural  purposes 
upon  the  land  before  mentioned.  (3)  That 
some  time  in  the  year  188-,  before  the  com- 
mencement of  this  action,  plaintiffs  Drake 
and  Quigley  sold  a  small  quantity  of  said 
water  to  the  Oregon  Short  Line  Bailway 
Company  for  a  water  supply  at  its  station  at 
Hailey.  (4)  At  several  times  since  the  year 
1881,  parties  not  connected  with  this  suit 
have,  for  the  purpose  of  supplying  certain 
brick-yards  situate  near  said  stream,  taken 
small  quantities  of  the  water  thereof  to  sup- 
ply brick-yards  for  short  periods  of  time,  in 
some  instances  with  the  consent  of  Quigley, 
while  he  was  an  owner  thereof,  and  at  other 
times  without  the  consent  of  any  one  of  the 
plaintiffs.  (5)  The  defendants  each  occupies 
a  several  and  distinct  piece  of  land  above  the 
point  of  diversion  by  plaintiffs,  and  the  lands 
owned  by  them,  through  which  lands  of  de- 
fendants said  stream  flows  in  its  natural 
channel.  (6)  That  defendants,  and  each  of 
them,  have  taken  out  of  said  stream,  at  vari- 
ous times,  quantities  of  water  in  ditches  con- 
structed by  them  and  their  predecessors,  and 
used  the  same  for  irrigating  their  lands,  to 
which  use  the  plaintiffs  have  objected,  and 
defendants  hare  at  ail  times  been  informed 
of  and  have  known  that  plaintiffs  asserted 
title  to  all  the  water  flowing  in  said  stream; 
and  plaintiffs  have  many  times  torn  out  the 
dams  constructed  by  defendants,  and  turned 
the  water  from  their  ditches  back  into  the 
stream,  and  caused  .the  water  to  flow  down 
into  the  plaintiffs'  ditches,  and  upon  tbeir 
lands.  (7)  None  of  the  defendants  have 
been  in  the  actual  adverse  possession  of  the 
water  of  said  stream,  nor  of  any  part  there- 
of, for  the  period  of  five  years  next  before 
the  commencement  of  this  suit.  (8)  None 
of  the  defendants  at  any  time  ever  posted 
any  notice  claiming  any  of  the  waters  of 
said  stream,  nor  did  they,  or  any  of  them. 
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comply,  or  attempt  to  comply,  with  any  of 
the  provisions  of  the  act  of  the  Idaho  legis- 
lature cf  February  10, 1881,  in  relation  to 
water-rights,  with  a  view  to  acquire  the 
right  to  the  use  of  any  of  the  waters  of  said 
stream.  (9)  Irrigation  ia  necessary  to  the 
proper  cultivatioui  and  the  raising  of  crops 
upon  the  lands  of  all  the  parties  to  this  ac- 
tion, and  all  the  waters  of  Kiid  stream  are 
required  for  the  irrigation  of  the  lands  of  the 
plaintiffs." 

These  are  all  of  the  flndlngs  of  fact.  No 
custom  as  to  the  use  of  water  is  alleged  or 
found,  and  the  appellant  contends  that  these 
facts  are  insutHcient  to  sustain  a  judgment 
for  the  plaintiffs.  Ke  says  that  custom,  and 
custom  alone,  where  right  exists  to  use  water 
for  irrigating  purposes  on  the  public  domain, 
must  be  shown  as  the  basis  of  that  right; 
that  it  must  be  alleged  and  shown,  and,  of 
course,  must  be  found.  That  is  the  law. 
Custom  is  indispensable  to  the  plaintiffs' 
right.  Such  right  is  founded  on  custom  and 
user.  14  U.  S.  St.  at  Large,  p.  253,  §  9; 
Basey  t.  Gallagher,  20  Wall.  683.  But  noth- 
ing of  the  kind  exists  here.  ~  We  might  go 
no  further,  and,  resting  on  this,  the  judgment 
is  not  sustained.  But  the  counsel  goes 
further.  He  insists  that  the  respondents, 
and  each  of  th^m,  fails  to  show  that  he  has, 
or  ever  had,  lands  to  irrigate  requiring  600 
inches  of  water,  or  any  other  amount.  The 
court  seems  to  have  properly  assumed  that 
the  right  to  divert  water  for  agricultural 
purposes  depends  upon  having  some  parcel 
of  land  to  irrigate.  Such  is,  unquestionably, 
the  law.  The  decisions  of  the  court  are  uni- 
form on  that  point;  also  the  statutes  of  Ida- 
ho. Chapter  1,  tit.  9.  Covert  does  not  seem 
to  have  had  any  land  at  any  time.  Quigley 
in  1879  is  found  to  have  occupied  "a  piece" 
somewhere  at  or  near  the  mouth  of  the  gulch, 
but  there  is  no  intimation  as  to  how  much, — 
whether  one  acre  or  one  hundred  acres;  nor 
is  there  any  deflnite  location  or  description 
of  it.  Water  was  conducted  onto  "a  part" 
of  this  "piece;"  but  whether  upon  that  part 
which  Quigley  sold  to  Drake,  and  which 
Drake  got  a  patent  for,  or  upon  that  which 
Quigley  retained,  does  not  appear.  At  the 
same  time,  Drake  and  Quigley  appear  to  have 
held  thetr  lands  in  severalty.  Drake  entered 
his  land,  whatever  it  was,  at  the  land-ofllce 
after  1879,  presumably  after  the  act  of  Feb- 
ruary 10,  1881 ;  but,  whenever  it  was,  he  is 
not  shown  to  have  been  in  the  use  of  any 
waters  at  that  time.  After  such  purchase 
from  the  United  States,  the  lands  were  not 
government  domain,  but  any  considerable 
appropriation  of  water  by  him  must  have 
been  under  the  statute  of  Idaho.  He  did 
nothing,  under  that  statute  or  otherwise,  at 
any  time,  tending  to  constitute  an  appropri- 
ation by  him.    Neither  did  Covert. 

In  the  second  finding  it  is  said  that  at  some 
time  notspecifled  "Draiie  succeeded  to  'one- 
half  '  of  all  the  waters  claimed  and  owned  by 
Quigley.  and'  the  plaintiff  Covert  succeeded 
to  the  other  half."  By  what  means  they 
T.23p.no.l0— 86 


"sueceeded,"  whether  by  abandonment  by 
Quigley  and  reappropriatiun  by  Drake  and 
Covert,  or  by  sale  by  Quigley  to  them,  of  the 
lands  on  which  the  water  was  used,  or  by 
sale  of  the  water  alone,  does  not  appear. 
Presumably,  if  such  be  the  fact,  it  should 
have  been  by  lawful  claim  by  them  for  irri- 
gating agricultural  lands;  and  no  such  act 
of  appropriation  was  done  by  either.  But, 
whether  Quigley  divested  himself  of  his  as- 
sumed right  by  abandonment  or  otherwise, 
it  is  certain  that  Quigley  had  nothing'  re- 
maining from  the  time  Drake  and  Covert 
succeeded,  one  to  "one-half"  and  the  other 
"to  the  other  half,"6f  his  rights.  His  in- 
terest was  ended.  He  is  out  of  thj  case,  and 
yetthe  judgment  is  in  his  favor.  As  neither 
Drake  nor  Covert  are  in  any  way  shown  to 
have  had  at  any  time  any  interest  whatever  in, 
or  right  to  use,  this  water,  or  any  part  of  it, 
for  agricultural  or  for  any  other  purpose,  all 
of  the  plaintiffs  are  out  of  court;  and  yet  the 
judgment  is  in  favor  of  all  of  them  jointly. 
It  is  therefore  impossible,  in  this  case,  to 
reach  what  might  otherwise  be  the  princi- 
pal and  more  Important  question  involved  in 
the  judgment,  namely,  whether  such  a  claim 
as  the  plaintiffs  made  to  absolute  ownership 
for  agricultural  purposes  of  the  waters  of  a 
natural  stream  of  the  country,  to  the  entire 
exclusion  of  all  other  settlers  on  the  same 
stream,  whose  lands  require  irrigation,  and 
to  whom  water  is  one  of  the  necessaries  of 
life,  and  through  whose  lands  that  stream 
may  run,  can,  under  our  laws,  be  maintained. 
The  facts  found  not  being  sufficient  to  sus- 
tain the  conclusions  of  law  or  judgment, 
it  follows  that  the  judgment  as  to  the  ap- 
pellant should  be  reversed. 

There  is  no  room  for  any  presumption, 
that  other  prerequisities  to  a  vadid  judgment 
existed.  Indeed,  it  is  shown  atfirmatively 
that  the  necessary  grounds  dirt  not  exist. 
Here,  then,  I  think  this  case  should  end. 
What  may  be  further  said  on  the  question  of 
rights  of  parties  diverting  water  upon  lands 
for  purposes  of  irrigation  can  have  no. bind- 
ing force.  There  is  no  case  before  the  court 
warranting  a  discussion  of  the  subject.  Such 
discussion  may  be  taken  as  obiter,  merely. 
But  the  majority  opinion  goes  into  it,  and  1 
may  be  excused  for  following  its  example,  so 
far  as  the  little  time  allowed  me  will  permit. 

1.  The  assumptions,  in  the  majority  opin- 
ion, of  facts  as  drawn  from  the  findings,  or 
as  properly  deducible  from  those  findings,  I, 
for  the  most  part,  controvert.  The  findings 
of  fact  are  hereinbefore  stated  in  full,  and 
they  speak  for  themselves. 

2.  Nor  do  I  admit  that  posting  a  notice  on 
a  stream,  prior  to  1881,  claiming  600  inches 
of  water,  \vhs  "an  act  of  appropriation."  It 
had  nothing  to  do  with  "an  act  of  appropria- 
tion on  the  public  domain. "  That  could  only 
be  done  on  the  public  domain  by  having 
lands  to  irrigate;  second,  by  actually  divert- 
ing waters  upon  it,  by  means  sutiiclent  to 
conduct  all  the  water  actually  appropriated. 
There  is  nothing  of  that  kind  in  this  case. 
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and  tile  court  is  not  warranted  in  assuming 
that  there  is. 

3.  The  majority  opinion  pronounces  the 
claim  of  a  person  wliose  lands  lie  upon  a 
stream  as  resting  on  the  "phantom  of  ripa- 
rian rights."  I  deny  that  under  the  laws  of 
this  territory  "riparian  rights"  are  a  "phan- 
tom," unless  unlawfully  and  unjustly  made 
so.  The  doctrine  of  riparian  rights  is.  a 
part  of  the  common  law;  and  the  common 
law  is  the  law  of  this  territory,  except  as  tlie 
statute  steps  in,  and  repeals  or  changes  it. 
Section  lHot  the  Revised  Statutes  so  declares. 
It  provides  that  "the  common  law  of  Eng- 
land, so  far  as  it  is  not  repugnant  to  or  in- 
consistent with  the  constitution  or  laws  of 
the  United  States,  in  all  cases  not  provided 
for  in  these  Uevised  Statutes,  is  the  rule  of 
decision  in  all  the  courts  in  this  territory." 
The  United  States  statutes  have  in  some  re- 
spects modified  the  common-law  rule  of  ripa- 
rian rights  on  the  public  domain  where  cus- 
toms are  shown  to  exist,  and  not  otherwise. 
No  customs  are  pretended  here.  Indeed,  all 
customs  are  studiously  ignored-  The  statutes 
of  the  territory  previous  to  1881  had  no  pro- 
vision whatever  on  the  subject  of  water- 
rights.  But  in  1881  what  are  equivalent  to 
common-law  water-rights  were  in  some  re- 
spects expressly  affirmed,  only  those  rights 
were  enlarged.  Section  3180,  Rev.  St., 
provides  that  "all  persons,  couipanies,  and 
corporations  owning  or  claiming  any  lands 
situated  on  the  banks  or  in  the  vicinity  of 
any  stream  are  entitled  to  the  use  of  ttie 
waters  of  such  stream  for  the  purpose  of  irri- 
gating the  land  so  held  or  claimed."  In  the 
preceding  chapter  of  the  statutes  it  Is  pro- 
vided that  by  complying  with  certain  condi- 
tions (not  one  of  which  is  pretended  to  be 
complied  with  in  this  case)  a  party  may  en- 
title himself  to  superior  rights  in  the  use  of 
water.  No  one  denies  this  fact.  But  It  no- 
where provides  that  anyone  may  entitle  him- 
self to  ownership  of  a  stream,  or  to  entirely 
exclude  others  "on  the  banks  or  in  the  vicin- 
ity of  a  stream"  from  some  use  of  the  water, 
as  provided  in  section  3180,  above  quoted. 
Our  statute  is  a  little  more  comprehensive — 
a  little  stronger,  in  some  respects,  in  favor  of 
those  needing  water — than  the  common  law 
of  riparian  rights;  but  it  leaves  many  of  those 
rights  intact.  It  is  wrong,  then,  to  designate 
these  common-law  rights  as  a  "phantom." 
They  are  real,  and  the  interests  of  our  terri- 
tory demand  that  they  should  be  recognized. 
4.  By  the  common  law,  running  water  is 
not  the  subject  of  ownership.  No  statute  of 
Idaho,  nor  of  congress,  either,  makes  it  such. 
By  custom,  when  that  is  shown,  a  person  in 
its  prior  use  may  not  be  disturbed  in  its  use, 
providing,  as  Mr.  Justice  FieiLb  says  in 
Basey  v.  Gallagher,  the  custom  and  claim 
under  it  are  reasonable.  But  that  is  as  far 
as  it  goes, — as  far  as  any  statute  of  the 
United  States  or  of  this  territory  goes.    Our 


own  statutes  are  in  accord  with  that  view. 
Rev.  St.  Idaho,  S  3188.  In  Basey  v.  Galla- 
gher, 20  Wall.  683,  Mr.  Justice  Field  says 
that  "in  all  such  cases  the  right  of  the  first 
appropriator,  exercised  within  reasonable  lim- 
ito,  is  respected  and  enforced.  We  say  with- 
in reasonable  limits;  for  this  riglit  to  water, 
like  the  right  by  prior  occupancy  to  mining 
ground,  •  ♦  *  is  not  unrestricted.  It 
must  be  exercised  with  reference  to  the  gen- 
eral condition  of  the  country  and  the  neces- 
sities of  the  people,  and  not  so  as  to  deprive 
a  whole  neighborhood  or  community  of  its 
use,  and  to  vest  an  absolute  monopoly  in  a 
single  individual." 

What  does  this  judgment  do,  bat  to  violate 
every  provision  of  the  foregoing,  severally 
and  as  a  whole?  Is  it  reasonable  to  appro- 
priate all  the  waters  of  a  stream,  even  if  it 
contains  1.000  inches,  or  whatever  it  may  be, 
to  irrigate  "a  piece"  of  land,  with  no  intima- 
tion of  its  description  or  amount?  Is  it  rea- 
sonable to  allow  absolute  and  "unrestricted" 
ownership  in  water  diverted  for  purposes  of 
irrigation,  only,  to  be  used,  as  in  this  case, 
for  sale  to  railroads  and  brick-yards,  or  other 
purposes  than  irrigation,  and  still  deny  to 
others  their  natural,  lawful,  statutory  rights 
in  any  of  It?  Where  are  the  "reasonable 
limits"  of  such  a  claim?  Is  such  a  claim  in 
accord  with  "the  conditions  of  the  country 
and  necessities  of  the  people,"  when  those 
people  are  famishing  for  water,  and  preclud- 
ed from  using  a  drop,  though  an  abundance 
runs  past  their  doors?  Does  not  this  judg- 
ment establish  "an  absolute  monopoly"  of 
the  waters  of  this  stream?  Every  one  of 
these  questions  carries  with  it  its  own  an- 
swer. I  do  not  propose  to  pursue  this  argu- 
ment, and  show  that  a  great  majority  of  the 
cases  relied  on  to  establish  this  doctrine  of 
absolute  ownership  and  exclusive  monopoly 
in  streams  do  not  relate  to  the  use  of  water 
for  agricultural  purposes  at  all,  but  that  those 
cases  relate  to  diversions  or  use  for  mining 
purposes  only.  That  fact  may  be  easily 
shown,  or  else  that  the  cases  where  they  re- 
late to  irrigation  are  based  upon  mining 
cases.  There  are  few  of  them  that  are  not  so 
founded,  even  of  those  cited  in  the  majority 
opinion.  The  doctrine  of  those  cases  would 
prevent  the  settlement  upon  lands  depending 
on  our  natural  streams,  and,  as  in  the  case  at 
bar,  would  drive  away  half  or  more  of  the 
settlers  who  have  already  settled  there.  This 
is  not  for  the  interest  of  the  territory',  and  to 
allow  the  example  of  this  case  to  obtain  will 
prove  detrimental  in  other  ways  than  in  de- 
creasing our  population.  The  suffering  set- 
tiers  will  very  soon  resort  to  the  demoralizing 
aid  of  the  ever  present  "Winchester"  or  re- 
volver. People  will  not  tolerate  such  unlaw- 
ful claims;  and  thesoonerthey  areabandoned, 
or  reduced  within  reasonable  bounds,  the  bet- 
ter will  it  be  for  aU.  This  judgment  shool'i 
be  reversed. 
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Idaho.) 

(t  Idaho  [Hasb.]  696) 

OiLPIN  «.  SiKBRA  NsVAnA   CONSOLIDATED 
MiN.  Co. 

{Supreme  Court  of  Idaho.    Feb.  28, 1890.) 

Mnraa  a-std  Mranro— Adjoikins  Ownsbs— Vsim 

— Injunotiou. 

1.  Bar.  Bt.  IT.  S.  g  8833,  provides  that  the  own- 
er of  a  mining  claim  "shall  hare  the  exclusive 
right  of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  their  locations, 
and  of  all  veins,  lodes,  and  ledges  throuehout  their 
entire  depth,  the  top  or  apex  of  which  lies  inside 
of  such  surface  Unes,  extended  downward  verti- 
cally, although  such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  from  their  course 
downward  as  to  extend  outside  the  vertical  side 
Unes  of  such  surface  locations. "  Held,  that  an 
owner  of  a  mining  olaim  has  no  right  to  follow  a 
vein  into  an  adjoining  claim  unless  such  vein  has 
its  apex  within  his  own  side  lines. 

i.  On  bill  to  .enjoin  an  adjoining  owner  from 
irorldng  a  vein  on  plaintiff's  claim,  defendant  al- 
leged that  such  vein  had  its  apex  on  bis  oUim. 
Defendant's  claim  adjoined  plaintiff's  on  the  east 
of  the  latter:  and  it  appeared  that  plaintiff  sunk  a 
shaft  near  his  eastern  line,  in  ledge  matter,  con- 
sisting of  various  substances,  including  some  ore. 
Following  the  dip  of  the  ledge  matter,  and  deflect- 
ing to  the  south  about  150  feet,  he  struck  defend- 
ant's under-ground  workings,  finding  some  ore  be- 
fore doing  so.  The  ledge  matter  was  continuous.  ' 
Defendant's  ore  was  of  a  kind  sometimes  found 
in  "blanket  veins,"  without  apices  or  dips,  and 
It  was  doubtful  if  the  vein  was  a  fissure  vein.  The 
dip  was  nearly  at  right  angles  with  the  north  side 
line  of  plaintiff's  d^m,  and  deflected  little,  U 
{it  all,  from  the  lead  of  defendant's  ledge.  The 
true  average  dip  of  a  vein  is  always  at  right  an- 
gles to  the  lead.  All  of  defendant's  tunnel* 
were  on  the  bed-rook  or  floor  of  the  ore  de- 
posits, rose  slightly  as  they  receded  from  their 
mouths  on  defendant's  claim,  were  at  right  angles 
with  a  line  formed  by  their  mouths,  and  pursued 
an  almost  due  westerly  course.  The  mouths  were 
at  an  outcrop  of  a  deposit,  nearly  horizontal  in 
position,  on  a  mountain-side.  The  dip  of  the  floor 
of  the  ore  deposits  was  from  north  to  soutti.  Held, 
that  it  was  not  shown  that  the  apex  of  the  vein 
was  on  defendant's  dalm,  and  hence  defendant 
had  no  right  to  extend  its  works  into,  and  extraot 
ore  from,  plaintiff's  claim. 

8.  One  who  is  in  possession  of  mining  g^und, 
claiming  title  thereto,  and  who  makes  a  prima 
fade  case  covering  his  surface  locations,  may  sue 
to  restrain  an  alleged  unlawful  interference  with 
underground  veins  of  ore  within  the  Unes  of  his 

4.  Rev.  St.  Idaho,  t  4288,  provides  that  an  in- 
Jnnction  may  be  granted  (ij  when  the  complaint 
shows  that  plaintiff  is  entitled  to  the  relief  de- 
manded, which  consist*  in  restraining  the  com- 
mission or  continuance  of  the  act  complained  of; 
(3)  when  the  commission  or  oontiuuanoe  of  some 
act  during  the  litigation  would  produce  waste  or 
great  or  irreparable  injury  to  the  plaintiff;  and 
(8)  when  the  defendant  is  doing  some  act  in  viola- 
Uon  of  the  plaintifTs  rights,  having  a  tendency 
to  render  the  judgment  ineffectual.  Held,  that 
injunction  would  lie  to  restrain  continuance  of 
the  unlawful  removal  of  ore  from  plaintiff's  mine, 
whether  or  not  the  injury,  if  consummated,  wonld 
be  irreparable^ 

Appeal  from  district  coart,  Shoshone  conn- 
I7;  SwBBT,  Judge. 

The  coraplaint  shows  the  plaintiff  to  be  the 
owner,  and  entitled  to  the  possession,  of  one 
compact  piece  of  mining  lands  in  the  Yreka 
mining-distriict,  Shoshone  county,  Idaho  ter- 
ritory, embraced  within  the  outer  boundary 
Unes  of  three  contignoHs  mining  claims,  called 
the  "Apex."  the  "Bambier,"  and  the  "Tip 
Top,"  Ml  constituting  the  plaintiff's  said 
mining  grounds;  ttiat  while  the  plaintiff  was 
BO  IB  possession,  on  the  29th  of  October,  1888, 
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the  defendant,  a  corporation,  entered  npon 
such  grounds  of  the  plaintiff,  and  with  force, 
etc.,  took  poAesalon,  and  unlawfully  ejected 
the  plaintiff,  and  still  unlawfully  withholds 
the  same  from  the  plaintiff,  to  his  damage  of 
9100.000;  that  the  plaintiff's  said  claim  is 
upon  a  mineral  zone  or  belt  containing  gold, 
silver,  and  other  precious  metals;  that  pre- 
vious to  such  ouster  the  plaintiff  hafl  been 
working  and  mining  the  three  locations 
named  as  above,  as  one  mining  olaim,  con- 
tinuously since  the  3d  day  of  NoTeml>er, 
1887;  that  the  defendant  owns  a  mining 
claim  adjoining  on  the  east  of  these  several 
claims  of  the  plaintiff,  so  constituting  one 
claim,  the  defendant's  claim  being  called  the 
"Sierra  Nevada;"  that  the  western  side  Una 
of  the  Sierra  Nevada  is  coincident  with  east- 
em  end  lx>undary  line  of  said  Tip  Top  claim, 
and  also  with  the  eastern  end  line  of  the  Apex 
claim,  and  nearly  coincident  with  the  eastern 
end  line  of  the  Bambier  claim.  The  relation 
of  the  properties  of  the  parties  is  shown  by 
tbh  following  diagram: 


The  plaintiff  turtber  daims,  in  substance^ 
that  the  piaintlfT's  middle  claim,  the  Apex, 
is  upon  and  along  said  mineral  zone  or  belti 
that  the  mineral-bearing  rocic  in  place  is  a 
part  of  such  zone,  and  crops  to  the  surface  in 
and  upon  the  Apex  location,  the  true  apex  of 
the  zone  or  belt  being  within  the  exterior 
boundaries  of  the  Apex  claim ;  also,  that  the 
zone  or  belt  is  of  greater  width  than  the  Apex 
claim,  and  extends  on  either  side  of  the  Apex, 
and  is  covered  by  the  Rambler  and  Tip  Top 
locations.  The  plaintiff  also  claims,  and  the 
fact  is  admitted  by  the  defendant  both  in  its 
cross-complaint  and  in  argument,  that  the 
defendant,  prior  to  the  commencement  of  this 
action,  lias  been  working  the  Sierra  Nevada 
claim,  and  from  the  under-ground  tunnels  in 
the  Sierra  Nevada  claim  has  extended  Iti 
works  and  tunnels,  beyond  its  western  side 
line,  into  and  upon  the  grounds  claimed  by 
the  plaintiff,  and  maintains  bis  posseiaioa 
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thereof  against  the  plaintiff,  and  has  been 
•and  is  extracting  and  carrying  away  ore 
therefrom,  and  is,  as  the  plaintrS  avers,  pre- 
venting the  plaintiff  from  working  his  mines 
within  his  own  mining  grounds;  that  such 
acts  are  waste,  and  irreparable  damage  to  the 
plaintiff's  property;  to  recover  whicli  prop- 
erty, with  other  purposes,  this  action  is  in- 
stituted; that  the  defendant  is  a  foreign  cor- 
poration, and  insolvent;  and  prays  that  pend- 
ing the  litigation  a  temporary  injunction  be 
granted,  etc.  The  allegations  of  the  com- 
plaint are  made  positively,  as  of  the  plain- 
tiff's own  knowledge,  and  the  same  are  veri- 
fied in  the  same  manner. 

The  answer  is  upon  information  and  belief, 
and  is  so  verified.  It. admits  that  the  defend- 
ant is  a  foreign  corporation.  Except  this  ad- 
mission, it  denies  every  other,  material  alle- 
gation of  the  complaint,  and  prays  Ihat  the 
complaint  be  dismissed.  The  defendant  also 
files  his  cross-bill,  and  prays  affirmative  re- 
lief; and  for  such  purposes  malces  tliis  plain- 
tiff, Larry  O'Keill,  A.  D.  Bevin,  David  Le 
Ban,  A.  M.  Baldwin,  Edward  Leonard,  W. 
T.  Malony,  William  liogers,  C.  J.  McMillen, 
B.  F.  Bates,  and  W.  B.  Heybum,  parties  de- 
fendant, and  avers:  (1)  The  corporate  char- 
acter of  the  cross-complainant.  (2)  Tliat  on 
the  6th  of  April,  1886,  the  lands  of  the  Sierra 
Nevada  claim  were  public  domain,  and  un- 
occupied mineral  lands,  and  on  thatday  were 
duly  claimed,  by  parlies  named,  as  a  mining 
cliiim,  under  that  name;  that  said  locators, 
witli  others  who  had  become  interested  in  the 
Sierra  Nevada  claim,  on  June  3,  1886,  "hav- 
ing discovered  the  true  strike  and  course  of 
said  vein,"  Uied  an  amendfd  location  of  said 
claim,  as  it  now  appears  on  the  diagram  here- 
tofore given;  that  the  cross-complainant  be- 
came the  owner  of  sucti  amended  location 
and  claim  on  the  15tb  of  November,  1886,  and 
is  still  such  owner,  and  in  possession  of  the 
same,  and  has  expended  $100,000  in  improve- 
ments thereon,  in  tunnels  run  in  and  upon 
said  vein,  cross-cuts,  sliafts,  etc.,  and  is  still 
in  possession  of  all  such  tunnels,  etc.  (3) 
"That,  while  said  E.  M.  Gilpin  claims  to  be 
the  owner  in  his  own  right  of  said  Apex 
mining  claim,  as  a  matter  of  fact,  each  and 
all  of  the  parties  iiereto,  to-wit,  [the  other  de- 
fendants in  this  cross-complaint  named,]  are 
the  owners  of  undivided  interests  therein  as 
tenants  in  common  with  the  said  E.  M.  Gil- 
pin," and  the  claim  of  said  Gilpin  to  be  the 
sole  owner  is  untrue;  wherefore  said  parties 
are  joined  us  defendants  herein  in  onler  that 
"their  claims,  together  with  the  claim  of  the 
said  £.  M.  Gilpin,  may  be  fully  and  finally 
determined,  adjudicated,  and  settled;"  that 
said  defendants  "actually  claim  an  interest 
unknown  to  the  cross-cumplainant  in  and  to 
the  premises  hereinbefore  described,  and  in 
and  to  the  vein  thereon,  which  is  the  &>ierra 
Nevada  lode  mining  claim  and  vein;"  and, 
that  such  clHim  may  also  be  settled,  it  is 
necessary  that  all  of  said  defendants  be  made 
parties.  (4)  That  all  of  the  defendants  are 
insolvent,  and  are  pretended  owners  of  a 


mining  claim  described  in  the  complaint  of 
the  plaintiff,  Gilpin,  as  the  Apex,  iiambler, 
and  Tip  Top  mining  claims,  and,  as  such  al- 
leged owners,  have  by  their  under-ground 
workings  entered  upon  the  Sierra  Nevada 
claim,  and  by  shafts,  etc.,  have  gone  down 
and  broken  into  the  works  of  the  cross- 
complainant,  "made  by  its  following  its  said 
vein,  upon  the  dip  thereof,  into  the  ground." 
and  threaten  to  take  and  hold  possession,  etc, 
of  said  workings  so  broken  into,  and  are  en- 
gaged in  under-ground  works  with  that  in- 
tent. (5)  That  the  locations  of  the  Apex, 
Bambler,  and  Tip  Top  are  in  fact  void  and 
of  no  effect,  because  they  were  made,  or  at- 
tempted to  be  made,  within  the  line  of  the 
Sierra  Nevada,  etc.,  and  that,  if  the  defend- 
ants be  allowed  to  carry  out  their  designs, 
the  cross-complainant  will  sustain  irrepara- 
ble damages.  (6)  And  prays  that  the  defend- 
ants named,  except  said  Gilpin,  be  brought 
in  as  defendants;  that  ail  such  defendants  be 
decreed  to  have  no  right  to  any  of  the  ground 
in  controversy;  that  pending  this  suit  tbede- 
fendants  be  enjoined  from  entering  upon, 
etc.,  any  of  the  grounds  in  dispute,  and  up- 
on the  determination  of  the  action  the  in- 
junction be  made  perpetual. 

A  large  amount  of  evidence  was  taken  up- 
on the  issues  so  made  up,  and  upon  the  5th 
day  of  February,  1890,  his  honor.  Judge 
SWBET,  by  order,  denied  the  injunction. 
From  that  order  an  appeal  is  taken  by  the 
plaintiff  to  this  court. 

M'.  B.  Heybum  and  W.  W.  Woods,  for  ap- 
pellant. Win.  H.  Clagett  and  Albert  Hagan, 
for  respondent. 

'RvRax,3.,{afterstatingthefaeU(uahove.) 
There  are  three  principal  points  in  this  case: 
(I)  Is  the  plaintiff  the  owner  of  the  mining 
grounds  claimed  by  him,  so  as  to  be  entitled 
to  invoke  the  aid  of  this  court  to  prevent  the 
acts  complained  of  ?  (2)  Is  the  injury  alleged 
of  sucti  a  character  as  to  warrant  the  exer- 
cise of  the  equity  power  of  the  court?  And 
(3)  is  such  injury,  in  fact,  threatened  or  be- 
ing done? 

As  to  the  question  of  non-Joinder  of  par- 
lies plaintiff,  that  is  not  properly  in  issue 
on  an  application  for  an  injunction  against 
the  acts  of  a  stranger  to  the  property  threat- 
ened with  injury. ,  A  party  may  intervene  to 
protect  by  injunction  his  own  interests,  as 
well  as  the  interests  of  his  co-tenants.  But, 
if  this  were  otherwise,  the  deeds  to  plaintiff 
introduced  in  evidence  on  the  hearing  cover 
all  the  interests  of  each  of  those  persons  in 
each  of  the  three  claims  alleged  by  the  plain- 
tiff to  belong  to  him,  except  said  \V.  B.  Uey- 
burn,  who  is  not  shown  to  have  any  interest 
in  either  of  said  claims;  and  from  the  evi- 
dence there  appears  to  be  no  ground  for  such 
claim. 

We  may  first  inquire,  then,  as  to  whether 
the  plaintiff  has  shown  suRlcient  to  give  him 
a  standing  in  court.  This  case  seems  to  have 
been  tried,  in  part  at  least,  upon  the  theory 
and  tacit  understanding  that  prima  fact* 
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proof  of  the  plaintiff's  title  was  all,  on  the 
question'  of  location,  that  need  be  shown 
in  such  a  case  as  this.  After  some  evidence 
had  been  put  in  by  the  plaintiff  tending  to 
show  the  validity  of  his  location  of  the  Apex 
claim  the  court  asked:  "Are  you  gentlemen 
going  into  matters  stiowing  everything  which 
goes  to  show  a  valid  location?  Plaintiff's 
Connsel.  We  do  not  want  to.  Defendant's 
Counsel.  We  do  not  either.  Plaintiff's 
Counsel.  We  just  propose  to  make  a  prima 
faelecaae," — and  passed  immediately  from 
the  subject  of  the  Apex  location  (which  to 
that  point  had  been  the  subject  of  the  evidence) 
to  the  location  of  the  Rambler.  This  may 
not  be  considered  as  a  stipulation  releasing 
the  plaintiff  from  the  obligation  to  introduce 
further  evidence  on  the  location  of  the  Apex, 
or  that  the  evidence  already  in  made  a  prima 
J'aeie  case  of  location ;  but  it  seems  to  express 
the  mutual  understanding  between  the  court 
and  the  counsel  on  either  side  as  to  the  theory 
and  rule  of  law  on  which  the  case  was  to  be 
beard  and  determined,  and  may  well  have 
had  an  effect  in  restricting  the  amount  of  ev- 
idence which  either  side  might  deem  neces- 
sary after  making  a  prima  facte  case.  It  is 
not  to  be  presumed  that  the  defendant,  on  a 
preliminary  motion,  and  especially  under  such 
circumstances,  would  introduce  all  the  evi- 
dence he  would  on  the  trial.  From  a  review 
of  the  plaintiff's  evidence  up  to  the  close  of 
the  examination  of  John  Gill  this  theory  was 
evidently  relied  on;  but  afterwards,  bow- 
ever,  the  plaintiff  returned  to  the  subject  of 
the  location  of  the  Apex,  introduced  Michael 
Gibbons,  John  M.  Burk,  W.  Clayton  Miller, 
J.  M.  Porter,  0.  D.  Porter,  and  other  wit- 
nesses as  to  the  facts  of  locations,  as  to  the 
cbaracter  of  the  ledge  claimed  in  the  Apex, 
its  outcrop  within  the  Apex  lines,  the  char- 
acter of  the  material  as  to  ore,  its  appearance 
or  non-appearance  in  the  shaft  sunkfiom  the 
snrface  of  the  Apex,  the  dip  of  the  under- 
ground veins,  and  the  relation  of  the  ledge 
claimed  for  the  Apex  with  the  defendant's 
drifts  beyond  the  west  side  line  of  the  Sierra 
Nevada,  and  on  other  points.  Much  of  this 
evidence  was  controverted  by  the  witnesses 
of  the  defendant;  and  some  of  it  was  corrob- 
orated; but,  on  the  whole,  the  weight  of  the 
testimony  seems  to  be  in  favor  of  the  validity 
of  the  plaintiff's  locations.  He  certainly 
makes  a  strong  prima  facie  case,  covering 
bis  surface  locations,  and,  of  course,  to  the 
vein  in  the  Apex,  whatever  it  may  be,  and 
wherever  it  may  run  or  dip.  The  defendant, 
in  its  brief,  says:  "The  plaintiff  should  es- 
tablish his  title  to  the  surface  ground  under 
which  he  claims,  which,  to  say  the  least,  is 
very  doubtful  npon  the  showing."  This  is 
the  defendant's  view  after  the  evidence  is  all 
in.  It  must  be  noted  that  the  plaintiff  is  in 
possession  of  his  claim,  and  the  presumption 
is  that  his  possession  is  lawful,  and  the  bur- 
den is  on  the  defendant  to  repel  such  pre- 
aumption,  and  also  that  one  object  of  this 
action  is  to  settle  the  question  of  that  right. 
In  the  cross-bill  the  defendant  demands  that 


it  shall  be  settled.  The  action  of  the  judge,  or 
of  either  of  the  judges,  before  whom  this  mo- 
tion has  been  considered,  did  not  affect,  or 
tend  to  affect,  that  settlement.  The  judges  had 
no  authority  to  do  that.  The  fact  of  the  plain- 
tiff's compliance  with  the  law,  or  his  non- 
compliance, is  a  question  of  fact  only,  to  tie 
determined  on  the  trial  of  the  case.  If,  then,  - 
after  all  this  preliminary  proof  on  both  sides 
is  in,'  the  question  is  pronounced  by  the  de- 
fendant as  "doubtful  upon  the  showing,"  the 
.itatus  of  the  plaintiff  as  a  proper  party  to 
demand  the  preservation  of  the  property  he 
is  contending  for  is  practically  conceded.  But 
without  such  concession  the  law  insures  such 
right  to  the  plaintiff. 

We  may  then  inquire  as  to  the  character  of 
the  injury  alleged.  By  sectipn  4288,  Kev. 
St.  Idaho,  Bubds.  1-3,  it  is  provided  that  an 
injunction  may  be  granted  "(1)  when  it 
appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  the  relief  demanded,  and  such  re- 
lief, or  any  part  thereof,  consists  in  restrain- 
ing the  commission  or  continuance  of  the  act 
complained  of,  either  for  a  limited  period  or 
perpetually;"  and  "(2)  when  it  appears  by 
the  complaint  or  adldavit  that  the  commis- 
sion or  continuance  of  some  act  during  the 
litigation  would  produce  waste,  great  or  ir- 
reparable injury  to  the  plaintiff;  (3)  when 
it  appears  during  litigation  that  the  defend- 
ant is  doing  *  *  ••  some  act,  in  viola- 
tion of  the  plaintiff's  rights,  respecting  the 
subjectof  the  action,  and  [having  a]  tenden- 
cy to  render  the  judgment  ineffectual. "  The 
statute  seems  to  be  framed  to  meet  the  case 
of  such  an  injury  as  is  here  complained  of. 
The  subject-matter  of  the  litigation  is  a  mine, 
which  is  valuable  only  for  the  mineral  it  con- 
tains. To  remove  that  mineral  is  certainly 
waste,  and  waste  is  one  gronnd  for  the  issu- 
ance of  this  writ.  It  is  also  great  injury; 
and  that  is  another  ground,  whether  it  be  rep- 
arable or  not.  Irreparable  injury  is  still  an- 
other ground,  disjoined  in  the  statute  from 
the  other  grounds.  To  remove  the  ore  from 
the  mine,  and  leave  but  a  worthless  shell  to 
be  contended  for,  would  certainly  have  a 
"tendency  to  render  ineffectual"  any  judg- 
ment which  the  plaintiff  might  recover. 
Conceding  the  plaintiff's  rights  to  his  mining 
claim  and  to  the  ledge  to  be  as  stated  in  the 
complaint,  it  cannot  be  argued  that  con- 
tinuing to  remove  the  ore  from  the  mine  is 
not  waste  of  the  property,  nor  that  such  acts 
do  not  constitute  great  damage,  nor  that  to 
do  so  does  not  tend  to  render  a  judgment  in 
his  favor  ineffectual.  The  chief  ai'gument 
of  the  defendant  is  that  the  defendant  is 
solvent,  and  abundantly  able  to  pay  any  dam- 
age which  may  be  found  against  it.  But 
even  on  this  point  the  case  is  against  the  de- 
fendant. The  complaint  states  that  the  de- 
fendant is  a  foreign  corporation.  That  is 
admitted.  Also,  positively,  that  it  is  in- 
solvent. That  is  only  denied  on  information 
and  belief.  There  was  no  evidence  given  on 
the  subject  at  the  hearing.  Hence  that  al- 
legation of  a  fact  in  the  case,  except  for  the 
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purposes  of  pleading  only,  must  be  taken  as 
unanswered.  On  the  whole,  upon  this  point, 
it  may  well  be  questioned  whetlier  the  plain- 
tiff has  not  fully  shown  that  the  injury;  if 
consummated,  will  be  irreparable.  But, 
whether  it  be  fully  shown  or  not,  the  other 
statutory  grounds,  as  we  have  seen,  are  suf- 
ficient to  authorize  him  to  claim  an  injunc- 
tion. 

We  may  then  turn  to  the  main  and  last  con- 
sideration in  this  case,  and  inquire  whether 
the  evidence  talcen  sliows  that  the  injury 
complained  of  is  in  fact  being  done.  We  have 
before  said  that,  prima  facie,  a  miner  is  con- 
Bned  within  the  boundary  lines  of  his  claim. 
Section  2322,  li^v.  St.  U.  S.,  provides,  among 
other  things,  that  the  owner  of  a  mining 
claim  "shall  have  the  exclusive  right  of  pos- 
session and  enjoyment  of  all  the  surface  in- 
cluded within  the  lines  of  their  locations, 
and  of  all  veins,  lodes,  and  ledges  tiiroughout 
their  entire  depth,  the  top  or  apex  of  which 
lies  inside  of  such  surface  lines  extended 
downwurd  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  per- 
pendicular in  ttieir  course  downward  as  to 
extend  outside  the  vertical  side  lines  of  such 
surface  locations."  The  claim  of  the  defend- 
ant is  thut  tlie  Veins  of  ore  on  which  the  de- 
fendant admits  it  is  working  are  veins,  the 
top  or  apex  of  which  lies  inside  of  the  side 
lines  of  the  Sierra  'Nevada  claim.  On  the 
other  hand,  the  plaintiff  avers  that  the  apex  of 
such  veins  is  not  within  the  side  lines  of  tlie 
Sierra  Nevada  cliiiin,  and  hence  that  the  de- 
fendant has  ^o  right  to  follow  it  wltliin  the 
plaintiff's  lines.  His  theory  is  that  the  true 
apex  of  the  lixie  is  in  his  Apex  claim,  and 
that  its  strike  is  nearly 'at  right  angles  with 
the  western  side  line  of  the  Sierra  Nevada 
claim,  and  that  the  dip  of  the  vein  matter 
is  more  to  the  south  than  is  claimed  by  the 
defendant.  But  the  plaintiff  also  urges 
that,  wherever  the  apex  of  this  vein  may 
be,  or  if  it  have  no  apex  at  all,  but  is  simply 
a  blanket  vein,  if  its  apex  be  not  between 
the  defendant's  side  lines,  the  defendant  has 
no  right  to  follow  it  into  the  plaintiff's 
grounds,  or  within  the  boundaries  of  the 
claims  of  which  the  plaintiff  is  in  posses- 
sion. That  is  a  proper  construction  of  tlie 
law.  The  defendant's  right  to  that  ore,  if 
he  have  such  right,  must  tie  based  solely 
upon  the  fact  that  the  vein  has  its  apex  with- 
in its  own  side  lines.  The  difficulty  in  de- 
termining this  matter  is  greatly  increased  by 
the  fact  that  no  up-raises  upon  the  vein  are 
shown  to  have  been  made  by  the  defendant 
to  determine  its  apex,  or  to  show  its  dip  or 
trend.  No  shafts  have  been  sunk  on  any  of 
the  ground  in  question,  except  it  be  the  shaft 
in  the  Apex  claim,  which  penetrated  the 
workings  of  the  defendant.  Considerable 
evidence  has  been  produced,  mostly  (unless 
we  except  the  evidence  of  the  Apex  shaft, 
and'diagrams  and  plats  of  defendant's  work- 
ings) of  a  speculative  character.  There  is  in 
that  evidence  much  conflict  on  material 
points.  But,  considering  all  of  the  witnesses 


of  equal  credibility,  the  circumstances  under 
which  their  knowledge  was  obtained,  and 
the  probabilities  of  their  correct  understand- 
ing of  the  facts,  throws  light  upon  many  of 
tliese  apparent  discrepancies;  and  the  act- 
ual measurements  and  plats  of  skillful  en- 
gineers show  controlling  facts,  in  view  of 
which  the  oral  evidence  must  be  understood, 
and  erroneous  theories  must  be  corrected. 
The  courses  of  the  surface  lines  of  these  sev- 
eral claims  require  careful  attention.  The 
fact  that  the  Sierra  Nevada  claim  has  been 
relocated  and  swung  around  from  its  original 
location  has  little  or  no  bearing  upon  what  is 
here  the  main  question.  We  are  to  consider 
the  claim  as  it  now  is. 

It  is  proved  beyond  a  question  that  the 
plaintiff  sunk  a  shaft  from  about  midway 
between  the  side  lines  of  the  Apex  claim, 
and  near  the  eastern  end  line,  in  what  is  de- 
scribed as  "ledge  matter,"  consisting  of 
quartzite,  talc,  and  some  ore,  at  a  considera- 
ble deflection  to  the  south  from  a  vertical 
line,  following  the  dip  of  this  so-called  "ledge 
matter"  in  its  several  variations,  but  always 
inclining  to  the  south,  a  distance  of  about 
150  feet,  and  was  led  thereby  upon  and  into 
the  under-ground  workings  of  the  defendant; 
that  such  shaft,  in  its  descent,  when  the  de- 
fendant's work  was  struck,  had  passed  be- 
yond the  side  line  of  the  Apex  claim,  a  con- 
siderable distance  into  the  Hambler  grounds; 
that  in  the  descent  the  plaintiff  found  some 
ore  before  reaching  the  defendant's  works, 
and  had  put  some  in  sacks  before  reaching 
the  lagging  over  the  defendant's  tunnel. 
This  so-called  "ledge  matter"  is  testified  to 
ascontinuous.  It  is  worthy  of  note  that  the 
ore  which  the  defendant  was  tunneling  and 
sloping  out  was,  in  character,  carbonate  and 
galena.  "Witness  Gibbons.  Question.  State 
from  your  observation  as  to  the  quality  of 
the  ore.  Answer.  It  was  carbonate,  I  said." 
This  does  not  seem  to  be  controverted,  and 
the  fact  may  bear  upon  the  question  of  apex 
or  dip;  for  it  is  a  matter  of  common  knowl- 
edge that  carbonate  ores  are  sometimes  found 
in  blanket  veins  without  apices  or  dips.  The 
extraordinary  width  of  this  mineral  belt  or 
zone— extending,  as  all  concede,  often  to 
many  hundreds  of  feet — is  unusual,  and 
hardly  conceivable  in  a  Assure  vein;  also  its 
position,  almost  hori7X>ntal,  at  least  in  the 
claims  in  question.  All,  taken  together,  may 
raise  strong  doubts,  in  the  absence  of  actual 
demonstration,  of  its  being  in  its  main  breadth 
a  fissure  vein  at  all.  If  that  were  so,  it 
would  be  an  end  to  the  controversy  between 
the  parties,  and  the  injunction  should,  of 
course,  issue.  But  the  case  is  presented  as 
concerning  a  fissure  vein  only,  with  the  usu- 
al apices  and  dips;  and  so  we  must  consider  it, 
by  the  light  given  us  by  the  evidence.  In  ex- 
amining the  maps  and  diagrams  in  the  case, 
our  attention  is  at  once  called  to  the  fact, 
from  the  map  .of  the  defendant,  (Exhibit  X,) 
that  the  mean  dip  of  the  vein  in  the  grounds 
claimed  by  the  plaintiff,  corresponding,  also, 
mainly  to  the  evidence  of  the  witness,  ia 
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south,  5  degrees  west.  The  north  side  line 
of  the  Apex  claim  runs  south,  82  degrees  30 
minutes  east.  Hence  such  dip  is  only  2|  de- 
grees east  of  a  right  angle  with  tliat  side  line 
of  the  Apex  claim,  or  nearly  at  right  angles 
with  it.  The  lead  of  the  vein  as  claimed  by 
the  defendant  on  that  map  seems  by  inspec- 
tion to  be  about  north,  from  5  to  10  degrees 
east;  so  that  the  average  dip,  as  the  defend- 
ant claims  it,  would  deflect  from  the  lead  of 
the  Sierra  Nevada  ledge  something  less  than  5 
degrees, — possibly  not  at  all.  It  was  stated 
on  the  argument,  and  not  controverted,  and 
as  we  think  the  rule  to  be,  that  the  true 
average  dip  of  a  vein  is  always  at  right  an- 
gles to  the  lead;  and,  if  the  veins  so  being 
worked  by  the  defendant  are  really  dips  from 
the  Sierra  Nevada  claim  or  lead,  it  is  difficult 
to  harmonize  these  principles  and  facts.  But 
they  do  all  harmonize  with  the  claim  and 
theory  of  the  plaintiff.  To  comply  witli  the 
defendant's  theory,  the  average  true  dip 
should  be  west,  and  perhaps  some  degrees 
north  of  west,  or  at  least  90  degrees  from 
what  it  is  shown  to  be  on  the  map,  and  also 
as  stated  by  the  witnesses. 

The  following  diagram,  drawn  from  the 
exhibits,  mostly  of  the  defendant,  will  tend 
still  further  to  illustrate  the  facts  in  the  csise: 


Tunnel  A  fiS  a  working  tunnel,  and  some 
distance  below  the  plane  of  the  mineral  and 
of  the  tunnels  upon  the  ore.  All  the  tun- 
nels, B,  G,  D,  E,  are  claimed  by  the  defend- 
ant to  enter  on  the  outcrop  of  the  ledge;  but 
the  elevations  marked  on  Exhibit  X  show 
that  such  outcrop  is  not  an  apex  or  crest  of 
a  vein  dipping  laterally  from  it,  but  that  it 
is  an  outcrop  on  the  mountain  side  of  a 
mineral  deposit,  nearly  horizontal  in  position, 
but  rising  slightly  as  it  recedes  into  the  hill, 
and  at  right  angles  with  a  line  formed  by  the 
mouths  of  these  tunnels.  All  these  tunnels 
run  on  the  foot  wall,  or  rather  on  the  bed- 
rock or  floor  of  the  ore  deposits.  Here  there 
can  be  no  dispute  as  to  the  respective  eleva- 


tions of  the  mineral  at  the  points  named. 
The  elevation  of  the  bottom  of  the  mouth  of 
ttmnel  B  is  3,415  feet.  At  its  face,  in  the 
Rambler  claim,  it  is  3,419  feet, — a  rise  of  4 
feet.  The  elevation  at  the  mouth  of  tunnel 
C,  distant  from  B  about  150  feet,  is  3,438 
feet.  At  a  point  a  little  over  200  feet  west, 
where  the  measurement  was  taken,  its  ele- 
vation is  3,441. feet, — a  rise  of  3  feet.  Tun- 
nel D,  at  its  mouth,  is  3,449  feet.  At  about 
150  feet  west,  its  elevation  is  3,454  feet, — a 
rise  of  5  feet.  At  a  point  near  the  south- 
east corner  of  the  Apex  claim. .  it  falls  to 
3,448  feet, — a  depression  of  1  foot  below 
its  mouth,  about  250  feet  distant.  The  ele- 
vation of  tunnel  E  at  its  month  is  3,469  feet. 
In  about  100  feet  it  descends  to  3,467  feet, 
and  in  about  60  feet  furtlier  rises  to  8,472, 
or  to  a  plane  3  feet  above  its  mouth.  It  is 
admitted  on  the  argument  that  the  water 
from  these  workings  of  the  defendant  flows 
out  ,at  the  mouths  of  these  tunnels.  When 
we  consider  that  these  tunnels  are  practical- 
ly almost  parallel  with  each  other,  and  run- 
ning nearly  west,  it  seems  impossible  to  con- 
clude that  these  deposits  of  ores  in  anyway 
dip  from  anything  yet  shown  in  the  Nevada 
claim.  They  all  rise  upward  from  the  entire 
Sierra  Nevada  system,  whatever  its  forma- 
tion may  be. 

But,  further  considering  the  tunnel  devel- 
opments, there  is  not  one  of  them  that  does 
'  not  leave  the  line  of  the  Sierra  Nevada  out- 
crop, practically,  at  right  angles  to  it, — each, 
as  testiBed  by  the  defendant's  witnesses, 
upon  a  vein  of  mineral,  and  pursuing  an  al- 
most due  westerly  course;  tunnel  B,  at  least, 
running  over  6(X)  feet. — and  all  ending  among 
the  stopes,  .uniting  these  tunnels  at  their 
westerly  ends.  Not  one  tunnel  indicates  a 
lead  in  the  direction  of  what  the  defendant 
claims  as  the  apex  of  its  mining  claim;  but 
all  of  them  do  indicate  an  extension  of  the 
mineral  belt  or  zone  westerly,  at  almost 
right  angles  from  the  defendant's  outcrops, 
longitudinally  with  the  side  lines  of  plain- 
tiff's claims,  through  and  westerly  of  the 
point  reached  by  the  plaintiff's  shaft,  from 
what  is  called  the  "discovery  point"  of  the 
Apex  claim,  the  bed-rock  or  floor  of  the 
whole  system  rising  slightly  from  the  out- 
crop on  the  Sierra  Nevada  as  the  system, 
zone,  or  mineral  belt  and  the  defendant's 
tunnels  reach  to  the  westward.  Another  fact, 
heretofore  mentioned,  has  proof  positive  in 
the  several  elevations  of  these  tunnels,  name- 
ly, that  the  dip  of  the  floor  of  this  mineral 
belt  or  zone  is  from  north  to  south.  The 
elevation  at  the  mouth  of  tunnel  B  is  3,415 
feet.  One  hundred  and  fifty  feet  northerly,  at 
the  month  of  C,  the  rise  is  23  feet.  At  D, 
125  feet  further,  the  rise  is  11  feet.  From 
D  to  C,  100  feet  further  north,  It  is  20  feet. 
So  that  the  rise  from  B  to  C — a  distance,  by 
inspection  of  the  map,  of  about  375  feet- 
crossing  this  mineral  belt,  is  54  feet;  and  as 
far  west  as  these  tunnels  go  along  this  belt 
the  same  relations  in  the  elevations  of  the 
southern  portions  seem  to  be  maintained. 
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This  also  oorrobonttes  the  evidence  of  some 
of  the  witnesses,  and  is  consistent  with  plain- 
tiff's claim. 

From  these  and  other  like  facts,  it  seems 
to  us  as  plain  that  defendant  shows  no  reason 
whatever  to  justify  it  in  extending  its  works, 
and  extracting  the  ore  in  tills  mineral  ground 
west  of  itsown  side  line  of  the  SierraXevada 
claim,  and  within  the  bonndary  lines  of  the 
plaintiff's  mining  claim.  The  order  denying 
tlie  injunction  should  be  overruled,  and  a 
temporary  injunction  should  issue,  as  prayed 
in  the  complaint.    It  is  so  ordered. 

Beatty.  C.  J.,  {specially  oonourring.) 
Upon  the  record  we  have  in  this  matter, 
were  It  a  hearing  upon  the  merits,  I  would 
hesitate  to  agree  to  a  reversal;  for,  from  the 
examinations  I  have  been  able  to  make  of  the 
testimony,  I  thinl<  its  weight  seems  to  be  with 
the  defendant.  This,  however,  is  not  to  settle 
tlie  title  to  the  ground  in  controversy,  but  only 
to  preserve  its  value  until  that  title  can  be 
settled  upon  full  hearing.  Admitting  the  de- 
fendant is  right,  the  inconveuience  to  it 
from  an  injunction  will  be  less  than  would 
be  the  damage  to  plaintiff  should  he  prove  to 
be  right.  Always,  in  questions  of  injunction 
on  the  working  of  mines,  the  doubt  should 
be  resolved  in  favor  of  granting  the  writ. 
There  is  evidence  for  and  against  plaintiff's 
claim  of  a  ledge  in  his  Apex  ground,  and  in 
the  shaft  therein;  but  the  undisputed  fact, 
which  with  me  is  almost  controlling,  is  that 
the  various  workings  of  the  Sierra  Kevada 
show  a  nearly  flat  vein,  with  a  much  more 
decided  dip  to  the  south  than  to  the  west, 
which  so  far  sustains  plaintiff's  theory  that 
the  vein  runs  easterly  and  westerly,  instead 
of  mere  northerly  and  southerly,  as  defendant 
claims.  At  the'sarae  time  it  must  be  admit- 
ted that,  from  all  the  facta  before  us,  the 
general  course  of  the  great  principal  vein 
through  the  country,  for  miles,  is  as  defend- 
ant holds.  Whether  that  dip  to  the  south 
may  be  from  some  dislocation  of  the  ledge, 
from  neighboring  dikes,  or  other  causes, — 
may  be  a  part  of  another  cross-ledge, — I  do 
not  undertake  to  answer.  The  simple  fact 
is,  it  is  there;  and,  until  clearly  explained  as 
only  the  result  of  some  dislocation  of  the 
ledge,  and  not  its  true  dip.  I  think  plaintiff 
should  be  protected.  I  do  not  agree  to  any 
suggestion  that  these  workings  are  a  part  of 
a  wide  vein,  on  the  zuiie  theory.  While  it 
may  so  prove,  I  do  not  tliink  the  facts  before 
us  ao  show;  and  I  will  not  indulge  in  any 
theory.  My  concurrence  in  reversing  the 
order  refusing  the  plaintiff  an  injunction  is 
based  alone  upon  the  reasons  I  have  here 
stated. 


(2  Idaho  [Hasb.]  «70) 

FiBST  Nat.  Bank  op  Lbwiston  e.  WiUc 

IA1I8. 

{Supreme  Court  cf  Idaho.    Feb.  M,  1800.) 

'VaoonxBi.a  Ikbtbuhbmts— Aotions  oh— Fihdinos 
— RiOHTB  or  Sdrbtixs. 
1.  In  an  action  on  a  promissory  note,  by  an  aa- 
dgiiae  after  maturity,  defendant  alleged  that  he 


ai^ed  the  note  as  surety  on  the  principal's  agree- 
ment to  Rive  a  mortgage  to  the  payee  to  secure  the 
note,  wDich  fact  the  payee  knew,  and  that  the 
payee  accepted  the  mortgage  with  the  note  pur- 
suant to  suoh  agreement.  There  was  unoontro- 
verted  evideaoe  of  the  truth  of  such  allegations, 
and  the  mortgage,  which  showed  the  description  or 
land  covered  and  the  purpose  to  secure  the  note^ 
was  In  evidence.  The  judge,  sitting  without  a 
jury,  refused  defendant's  request  to  And  on  sneh 
allegations,  except  as  to  the  giving  of  the  mort- 
gage; and  also  refused  requests  to  find  as  to  tha 
condition  and  purpose  of  the  mortgage,  which 
plaintiff  olaimed  was  defeotlve.  iHeld  reversible 
error. 

2.  Where  the  mortgage  Is  not  In  fact  invalid, 
allagatioDa  in  the  answer  that  the  principal  Iiaa 
givep  subsequent  mortgages  on  the  laud,  to  its  full 
value,  and  that,  unless  the  note  be  paid  from  the 
land,  defendant  will  be  damaged,  as  the  principal 
has  no  other  property,  are  immaterial,  and  proper- 
ly stricken  out,  a*  the  first  mortgage  has  pre- 
oedence. 

8.  Rev.  St.  Idaho,  S4fiao,  provides:  "There can 
be  but  one  aotion  for  tha  recovery  of  any  debt,  or 
the  enforcement  of  any  right  secured  by  mortgage 
•  *  •  In  such  aotion  the  court  may  •  *  •  dt 
rect  a  sale  of  the  incumbered  property,  and  the  ap- 
plication of  the  proceeds"  to  the  debt^  etc.,  and,  if 
a 'balance  still  romaina,  "judgment  can  then  be 
docketed  for  suoh  balance  against  the  defendant 
or  defendants  personally  liable. "  Held,  that  wipers 
a  mortgage  was  given  by  the  maker  to  secure  a 
note,  and  for  the  surety's  safety,  and  tlie  security 
Is  valuable,  an  action  could  not  be  maintained  on 
the  note  alone  against  the  maker  and  surety.  Ig- 
noring the  mortgage. 

Appeal  from  district  court,  Kez  Ferces 
county;  John  L.  Logan.  Judge. 

On  the  30tli  day  of  October.  1884.  Alonzo 
Leiand  and  the  appellant,  M.  M.  Williams, 
duly  made  their  joint  and  several  promiaaoij 
note,  payable  to  the  order  of  one  A.  J.  Shaw, 
six  months  after  date,  and  thereafter  ddiv- 
ered  the  same  to  the  payee.  The  note  W4S 
given  for  the  debt  of  Leiand,  and  Wil'lama 
joined  in  it  at  the  request  of  Leiand,  as  sure- 
ty only;  though  the  fact  that  be  was  surety 
did  not  appear  on  the  face  of  the  note.  l\i 
induce  Williams  to  join  in  the  making  of  tha 
note,  it  was  agreed  between  Leiand  and  Will- 
iams that  Leiand  should  give  to  Shaw,  the 
payee,  a  first  mortgage  on  real  estate  to  se- 
cure the  note,  so  that  he,  (Williams,)  in  case 
Leiand  did  not  pay  the  note,  "would  only 
have  the  balance  to  pay  that  the  property  did 
not  bring;"  which  agreement  was  known  to 
Shaw,  and  was  assented  to  by  him  at  the 
time.  A  mortgage  was  made,  on  the  1st  day 
of  Kovember,  1884,  by  Leiand  to  Shaw,  ac- 
knowledged on  the  6th  day  of  the  same 
month,  and  recorded  by  said  Shaw,  in  said 
county,  on  the  next  day,  the  7th  of  Novem- 
ber, covering  160  acres  of  land  therein  de> 
scribed,  the  property  of  the  mortgagor,  set- 
ting out  the  note  in  full,  and  stating  upon  its 
face  that  it  was  "intended  as  a  mortgage  to 
secure  payment  of  "  this  note  so  set  out,  and 
containing  the  usual  power  of  sale.  Wlieth- 
er  the  mortgage  was  delivered  at  the  time  of 
delivery  of  the  note  does  not  appear.  On  re- 
ceipt of  the  mortgage,  Shaw  reported  to  Wlll- 
laras  that  it  bad  been  given  to  him  by  Le- 
iand. A  little  over  three  months  after  the 
note  and  mortgage  fell  due,  in  Shaw's  hands, 
the  latter  assigned  lK>th  note  and  mortgage 
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to  one  Yolmer,  the  president  of  the  plaintift, 
who,  on  the  same  day,  assigned  them  to  bis 
bank,  tliis  plaintiff.  That,  at  the  time  be  re- 
ceived the  note  and  mortgage  from  Shaw, 
Volmer discovered  tliat  the  mortgage  was  un- 
sealed. The  plaintiff  brooglit  his  action 
against  both  the  makers  upon  tl)e  note  alone, 
by  filing  his  complaint  against  both,  but  did 
not  proceed  farther  against  Leland,  and  did 
proceed  to  a  final  judgment  against  Williams 
only.  The  answer,  besides  stating,  in  snb- 
stance,  the  foregoing  facts,  (all  Of  which  ap- 
pear either  in  the  complaint,  or  were  proven 
at  the  trial,)  contains  the  following  clanse: 
"That  after  the  mortgage  to  secure  the  note 
had  been  recorded,  two  mortgages,  still  valid 
and  existing,  have  been  executed  and  deliv- 
ered by  said  Leland, — the  first  to  said  Vol- 
mer, and  the  second  to  the  plaintiff  itself, — 
both  amounting  to$l,600,  covering  the  same 
land  described  in  the  said  mortgage,  to  secure 
the  note,  and  were  recorded  before  the  com- 
mencement of  this  action ;  that  said  two  sub- 
sequent mortgages  are  for  the  full  value  of 
said  lands,  and  that  said  Leland  has  no  per- 
sonal property  not  exempt;  and  that,  unless 
the  note  in  suit  be  paid  from  such  real  estate, 
this  defendant  will  sustain  damage."  This 
clause  in  the  answer  was  by  the  court,  on 
motion,  stricken  out  before  trial,  the  appel- 
lant excepting  to  such  order.  The  answer 
further  demands  that,  in  case  the  defendnnt 
is  held  to  pay  the  note  in  suit,  said  Will- 
iams be  subrogated  by  judgment  to  the  orig- 
inal rights  in  said  mortgage  of  this  plaintiff, 
and,  of  course,  of  said  Shaw. 

Hawley  <£  Reeves,  for  appellant.  T,  D.  Co- 
halan  and  Brumbaek  <£  Lamb,  for  respond- 
ent. 

Bjerrt,  J.,  {after  stating  t?ie  facta  <u 
dboix.)  The  alleged  grounds  of  error,  most- 
ly occurring  on  the  trial,  in  the  findings  of 
the  court,  in  refusing  a  new  trial,  and  in  the 
judgment,  will  more  fully  hereafter  appear. 
The  case  was  tried  by  the  court  without  a 
jury.  The  evidence  received  upon  the  trial 
was  introduced  and  given  without  objection. 
Being  so  given,  the  question  of  its  admissi- 
bility, if  objected  to,  does  not  arise.  The 
complaint  shows  the  note  to  have  been  past 
due  when  transferred  by  Shaw,  the  payee,  to 
the  president  of  the  plaintiff;  that  on  the 
same  day  he  transferred  it  to  his  bank;  and 
that  both  transfers  were  by  "assignment." 
Whatever  equities  existed  in  favor  of  the  ap- 
pellant against  the  note,  or  the  right  to  sue 
upon  the'  note  in  the  hands  of  the  original 
payee,  continued  to  exist  against  it  in  the 
hands  of  this  plaintiff.  It  is  proper,  then, 
in  the  outset,  to  inquire  as  to  the  rigtits  of  the 
appellnnt,  as  against  the  original  payee  of 
the  note.  The  obligations  of  Shaw  will  be 
considered  as  equally  the  obligations  of  the 
plaintiff.  On  the  trial,  when,  the  plaintiff 
bad  rested  his  case,  the  appellant,  the  defend- 
ant below,  called  John  P.  Volmer,  who  testi- 
fied that  he  had  been  president  of  the  plain- 
tiff corporation  "ever  since  the  bank  was  or- 


ganized," identifled  the  note;  and,  on  being 
shown  another  paper,  said:  "That  is  a  mort- 
gage executed  by  defendant  Leland  to  A.  J. 
Shaw,  the  payee  named  in  this  note.  1  no- 
tice tliere  is  no  seal  of  party  executing  it  on 
this  mortgage.  It  is  in  the  same  condition, 
as  to  execution  and  acknowledgment,  as  when 
I  received  it  from  Mr,  Shxw.  It  may  have 
been  at  the  time  I  had  transaction  with  Mr. 
Shaw  that  I  noticed  lack  of  seal.  I  never 
mentioned  or  said  anything  to  Williams  about 
there  being  any  defect  in  the  mortgage." 
Mortgage  introduced  in  evidence  by  appellant 
Alonzo  Leland  testiSed:  "This  is  the  note 
executed  by  me  to  A.  J.  Shaw.  This  is  my 
signature.  The  otiier  signature  is  that  of 
Williams.  I  am  principal  debtor  on  the  note. 
Williams  signed  it  as  surety  only;  and  it 
was  signed  by  him  on  condition  that  I  should 
execute,  to  secure  the  payment  of  the  note,  a 
valid  first  mortgage  upon  real  property.  That 
was  a  condition  of  his  signing  the  note.  That 
condition  was  known  also  by  Mr.  Shaw,  the 
payee  of  that  note,  and  the  agreement  was 
assented  to  by  him  at  the  time.  It  was  on 
those  conditions,  and  under  that  agreement, 
that  defendant  Williams  signed  the  note. 
That  is  my  signature,  and  I  executed  that 
document,  and  supposed  it  to  be  a  mortgage 
upon  the  land."  M.  M.  Williams,  the  ap- 
pellant, testified:  "I  am  defendant  sued  in 
this  action.  1  signed  this  note  as  surety 
only.  I  signed  it  on  condition  and  under 
the  agreement  that  Leland  should  secure  the 
payment  of  it  by  a  first  mortgage  on  proper- 
ty, and  he  would  'get  the  money  from  Mr. 
Shaw,  and  I  would  have  only  any  balance  to 
pay  that  the  property  did  not  bring.  Mr. 
Shaw,  the  payee,  knew  of  the  agreement  and 
condition  of  my  signing  the  note.  I  don't 
know  whether  the  mortgage  was  executed  or 
not.  Mr.  Sliaw  called  right  away,  and  told 
rae  he  had  the  mortgage  upon  the  land.  Mr, 
Volmer,  nor  any  officer  of  the  bank,  ever  told 
me  the  mortgage  was  defective,  or  said  any- 
thing about  the  mortgage. " 

There  was  no  evidence  in  any  way  contro- 
verting either  of  these  facts.  Each  was 
within  the  issues  made  by  the  pleadings. 
The  judge  in  his  findings,  though  speciaJOly 
requested  by  the  defendant,  refused  to  find 
upon  either  of  these  facts,  except  the  fact 
that  the  mortgage  to  secure  the  note  Was, 
at  Williams'  request,  given  by  Leland. 
To  this  refusal  to  find  (I)  as  to  the  con- 
ditions on  which  the  defendant  Williams 
became  a  maker  of  the  note,  also  as  to 
the  connection  of  Shaw  with  that  agree- 
ment, and  signing  of  the  mortgage;  (2)  as  to 
the  condition  of  the  mortgage  as  to  seal,  and 
what  lands  it  was  upon;  (3)  as  to  the  knowl- 
edge of  the  plaintiff,  in  becoming  the  suc- 
cessor of  Shaw  in  the  ownership  of  the  note, 
— the  appellant  excepted.  This  raises  the 
question  of  the  materiality  of  the  issues  in- 
volved in  the  points,  or  any  of  them,  on 
which  the  judge  refused  to  find.  The  de- 
scription and  amount  of  lands  covered  by  the 
mortgage  are  shown  in  that  exhibit,  as  well 
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as  its  object  to  secure  this  note.  The  evi- 
dence,  as  we  liave  seen,  will  warrant  find- 
ings only  as  claimed  by  the  appellant.  Con- 
trary flndinfrs  on  either  point,  upon  the 
evidence,  could  not  be  made.  Tliose  points 
are.  (1)  Was  AVilliiims  only  a  surety  upon 
that  note?  (2)  Did  Shaw,  in  talcing  that 
note,  know  what  relations  Williams  held  to 
it?  (3)  And  for  what  purpose  the  mortgage 
was  executed?  And  did  he  become  a  party 
thereto,  by  knowing  the  agreement  between 
the  principal  and  surety  on  the  note,  assent- 
ing to  the  agreement,  and  accepting  the 
mortgage  as  security  for  the  note?  Of  course, 
if  he  did,  he  was  bound  in  good  faith  not  to 
defeat  the  measures  which  the  appellant  had 
taken  for  his  protection,  and  wliich  Leland 
had  placed  in  Shaw's  hands  as  special  security 
for  the  note.  The  mortgage  security  became 
and  was  a  part  of  the  contract  between  Shaw 
and  the  makers  of  this  note.  Besides  the 
fact  of  its  being  the  condition  of  appellant's 
signing,  the  payee  of  the  note  held  it  as  a 
lien  oa  property  of  the  principal  debtor,  to 
which  it  was  his  duty  to  look  before  resorting 
to  the  surety  on  the  note.  If  this  were  not 
an  elementary  principle  of  law,  it  ttecame  a 
controlling  principle  In  this  case,  by  virtue 
of  the  agreement  l>etween  the  makers,  known 
and  assented  to  by  Shaw,  and  by  his  act  in 
accepting  the  mortgage,  pursuant  to  such 
agreement,  together  with  the  note.  It  is  clear 
that  those  facts  are  material  to  this  defend- 
ant. The  counsel  for  respondent  contends 
that,  where  there  is  no  material  issue  ten- 
dered by  the  pleadings,  findings  on  such 
matters  will  not  be  required.  Buttheamend- 
ment  to  defendant's  answer  does  tender 
these  issues.  The  matter  was  material,  and 
evidence  was  given  upon  it  without  objec- 
tion, and  was  so  submitted  to  the  court  as  a 
part  of  the  defendant's  case.  Tlie  authorities 
are  numerous  and  conclusive  that  a  failure 
to  find  upon  a  material  issue,  where  the  same 
is  not  in  effect  waived,  but  is  requested,  is 
error,  and  ground  for  reversal.  Hayne,  New 
Trials  &  App.  §§  239,  240,  and  cases  cited; 
Porter  v.  Muller,  4  Pac.  Hep.  531. 

The  Hppellant  further  contends  that  the 
court  below  erred  in  striking  out  a  part  of 
the  answer,  in  effect  as  follows:  "That  since 
the  execution  and  delivery  of  the  mortgage 
by  which  the  note  herein  sued  upon  is  se- 
cured, and  since  the  recording  of  said  mort- 
gage, that  two  mortgages,  still  valid  and  ex- 
iting, have  been  executed  and  delivered  by 
the  defendant,  Leland, — one  of  said  mort- 
gages to  John  P.  Volmer,  president. of  the 
First  National  Bank  of  Lewiston,  plaintiH 
herein;  and  the  other  of  said  last-named  mort- 
gages to  the  plaintifT  herein,"  aggregating 
91,600  in  amount,  and  "covering  tlie  lands 
herein  described,"  (the  lands  in  the  Leland 
mortgage,)  "both  of  which  were  recorded 
prior  to  the  commencement  of  this  action;" 
and  that  said  lands  are  not  worth  more  than 
sufficient  to  pay  said  last  two  mortgages,  etc.; 
and  claiming  such  act  was  to  the  damage  of 
the  defendant.    It  appears  by  the  evidence 


that  the  plaintiff  claimed  the  Leland  mort- 
gage to  be  defective,  in  not  having  been 
sealed;  that  such  supposed  defect  was  dis- 
covered by  the  president  of  the  plaintiff  when 
taking  the  note  and  mortgage  from  Shaw, 
and  before  taking  the  subsequent  mortgages 
.from  Leland, upon  the  same  property;  but 
that  the  fact  of  such  supposed  defect  w^as  not 
communicated  to  Williams  by  any  holder  of 
these  papers.  It  is  only  in  view  of  the  in- 
validity of  this  first  mortgage  that  any  injury 
to  Williams  could  arise  from  those  other 
mortgages.  By  the  statute  in  force  when 
the  Leland  mortgage  was  made,  no  seal  was 
necessary.  Section  1,  "Act  Concerning  Con- 
veyances," approved  January  12,  1875.  In 
effect,  this  statute  was  the  same,  as  to  the  seal, 
as  section  2920,  Rev.  St.  ,  Hence  the  mort- 
gage was  not  invalid  on  that  account,  and  it 
did  in  fact  havp  precedence  of  the  other  two 
mortgages.  This  part  of  the  answer  was 
then  immaterial  to  the  issue,  and  was  prop< 
erly  stricken  out. 

But  the  plaintiff  was  the  holder  of  the 
note,  and  of  a  valid  mortgage  on  real  property 
to  secure  the  same;  yet  instead  of  bringing 
an  action  to  foreclose  the  mortgage,  and  for 
any  balance  that  might  remain  after  apply- 
ing the  proceeds  of  sale  upon  the  sum  due  on 
the  note,  as  he  might  have  done,  be  filed  his 
complaint  against  both  of  the  defendants  on 
the  note  alone,  but  had  summoned  only  the 
surety  on  the  note,  and  proceeded  fora  money 
judgment  against  him  alone.  This  he  had 
no  right  to  do,  not  only  because  it  was  his 
duty  to  exhaust  the  securities  of  the  principal 
debtor  in  his  hands,  placed  there  specially  as 
a  prior  security,  to  protect  the  defendant, 
but  also  because  the  statute  denies  anothei 
action!  by  any  party,  for  the  foreclosure  of 
the  mortgage. 

Section  4520,  Rev.  St.  Idaho,  provides; 
"There  can  be  but  one  action  for  the  recovery 
of  any  debt,,  or  the  enforcement  of  any  right 
secured  by  mortgage  upon  real  estate  or  per- 
sonal property,  which  action  must  be  in  ac- 
cordance with  the  provisions  of  this  chapter. 
In  such  action  the  court  may,  by  its  judg- 
ment, direct  a  sale  of  the  incumbered 
property,  and  the  application  of  the  proceeds 
of  the  sale  to  the  payment  of  the  coats  of  the 
court,  and  the  expenses  of  the  sale,  and  the 
amount  due  to  the  plaintiff;  *  *  *  and  if  it 
appear  from  the  sheriff's  return  that  the  pro- 
ceeds are  insufficient,  and  a  balance  still  re- 
mains due,  judgment  can  then  be  docketed 
for  such  balance  against  the  defendant  or  de- 
fendants personally  liable  for  the  debt, "  etc. 

There  are  no  other  provisions  in  that 
chapter  affecting  this  case.  As  we  have 
seen,  the  mortgage  was  valid,  and  it  is  not 
pretended  that  the  security  is  valueless.  The 
appellant  claims  that,  upon  a  note  so  secured, 
an  action  ignoring  the  mortgage  cannot  be 
su.stained;  and  cites  Bartlett  v.  Cottle,  63 
Cal.  366.  In  that  case  the  court  holds  "that, 
in  such  case  as  the  one  at  bar,  an  action  can- 
not be  maintained  on  the  note  alone,  unless 
the  security  is  valueless."    In  that  case  also 


Digitized  by 


Google 


Kan.) 


STEPHENS  B.  SOOTT. 


555 


the  value  of  the  security  appears  to  have 
been  in  issue,  and  it  was  nut  shown  to  be 
without  value.  This  was  decided  under  sec- 
tion 726  of  the  California  Code  of  Civil  Proce- 
dure, which  substantially  corresponds  with 
the  Idaho  statute  above  quoted.  Vandewater 
V.  McBae,  27  Cal.  596,  was  an  action  by  the 
holder  of  a  note,  secured  by  a  mortgage  on 
real  estate,  against  indorsers  of  the  note. 
Commenting  upon  the  statute  in  question, 
the  conrt  in  that  case  say:  "The  words  [in 
the  statute]  '  secured  by  mortgage '  are  de- 
scriptive of  the  right  or  personal  liability 
contemplated  by  the  section,  and  any  person- 
al liability  not  so  secured  is  manifestly  with- 
out its  purview.,  •  •  *  A  mortgage 
which,  by  its  terms,  is  made  applicable  to  the 
promise  of  the  maker  only,  can  in  no  just 
sense  be  regarded  as  collateral  either  to  the 
personal  liability  or  to  the  *  right '  of  which 
the  contract  of  indorsement  is  the  source." 
The  judgment  in  that  case,  for  the  reason 
that  the  defendants'  contract  was  not  that  of 
makers  of  the  note  so  secured,  but  was  that 
of  indorsers  only,  and  so  was  not  secured, 
was  against  the  indorsers.  But  the  doctrine 
of  Bartlett  t.  Cottle,  supra,  is  fully  recog^ 
nized. 

There  can  be  no  question  in  the  case  at 
l>ar,  that  the  mortgage  was  given  to  secure 
the  note,  for  the  safety  of  the  appellant.  So, 
in  Ould  V.  Stoddard,  54  Cal.  613,  it  was  held 
that  where  a  mortgagee  had  prosecuted  an 
action  in  Ohio  to  Qnal  judgment,  upon  a  note 
secured  by  a  mortgage  on  lands  in  California, 
he  could  not  maintain,  in  the  latter  state,  an 
action  for  foreclosure,  for  the  reason  that 
under  this  statute  there  can  be  but  one  ac- 
tion for  the  recovery  of  any  debt  secured  by 
mortgage.  But  the  respondent's  counsel 
contends  that  as  the  note  was  several  as  well 
as  Joint,  under  section  4106  of  the  Statutes, 
the  plaintiff,  at  his  option,  might  sue  either 
or  both  of  the  defendants;  and  If  he  choose 
to  sue  only  the  surety  on  the  note,  as  he  was 
not  the  maker  of  the  mortgage,  foreclosure 
of  the  mortgage,  in  that  suit,  was  impossi- 
ble; also  that  it  is  optional  with  the  plaintiff 
to  abandon  the  mortgage  security  altogether; 
and  cites  Ladd  T.  Buggies,  23  Cal.  233.  On 
that  question,  if  there  be  any  doubt  about  it, 
we  do  not  decide.  But  this  joint  and  several 
note  was  the  debt  secured  by  this  mortgage; 
and  a  judgment  against  either,  upon  the  note, 
equally  precluded  a  judgment  of  foreclosure 
of  the  mortgage,  and  in  effect  canceled  it. 
Subrogation  of  the  defendant,  to  the  rights 
of  the  plain&ifl  in  said  mortgage,  even  had  it 
been  made,  as  there  was  a  mere  pretense  of  do- 
ing, (but  which  waa  not  done,)  would  be  of  no 
use  or  value  to  him.  He  could  no  more  fore- 
close it  than  could  the  plaintiff.  The  plain- 
tiff had  no  right,  by  prosecuting  this  action, 
ihns  to  deprive  the  defendant  of  the  beneQt 
of  his  original  stipulation,  for  security  to  i>e 
given  for  the  note,  for  his  own  protection, 
on  bia  becoming  a  co-maker  of  it.  He  had  a 
right  to  plead  this  statute,  and  the  several 
decisions  of  the  court  on  that  question,  and 


the  Judgment  rendered,  were  each  and  all 
erroneous.  There  are  other  points  of  error 
assigned,  bat,  from  the  conclusions  reached 
in  the  foregoing,  they  need  not  be  consid- 
ered. 

The  Judgment  in  the  court  below,  and  the 
order  overruling  motion  for  a  new  trial,  must 
be  reversed.  Judgment  reversed,  and  new 
trial  ordered.    All  concur. 
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(Supreme  Court  of  Karuas.    Haroh  8, 1890.) 

DamiBBBB  TO  ErrDENOB— AeSSOT— EVIOBNOB. 

1.  A  demurrer  to  evidence  admits  every  faot 
and  conclusion  which  the  evidence  most  favorable 
to  the  other  party  tends  to  prove;  but,  where  the 
court  erroneously  overrules  suob  a  demurrer,  and 
afterwards  the  defect  in  the  evidence  is  supplied 
by  other  evidence,  introduced  by  either  party,  the 
error  is  cured. 

8.  Where  a  firm  of  real-estate  affente,  whose 
business  it  is  to  purchase  and  seUlands  for  others, 
write  and  send  a  letter  to  a  land-owner,  and  in  tlM 
letter  incloae  their  business  card,  and  gire  bim  to 
understand  wltat  the  business  of  the  firm  Is,  and 
also  in  the  letter  make  inquiry  with  reference  to 
whether  the  land  Is  In  market,  and  ite  price,  and 
the  owner  of  the  laud  immediately  answers  by  lat- 
ter, giving  the  price  of  the  land,  the  terms  and 
conditions  upon  which  it  may  be  sold,  and  tlie 
amount  of  commission  or  compensation  wUoh  be  is 
willing  to  f^ow  to  the  real-estate  agente  for  sell- 
ing It,  and  the  real-estate  agente  immediately  com- 
mence to  act  as  the  agente  of  the  land-owner  in 
trying  to  procure  a  purchaser  of  the  land,  held, 
that  they  are  his  agents,  and,  when  they  find  a 
person  able,  ready,  and  willing  to  purchase  the 
land  upon  the  terms  and  conditions  prescribed  by 
the  land-owner,  and  they  sell  the  land  to  suoh  per- 
son, they  have  earned  their  commission. 
{ByUalms  iy  the  Court.) 

Error  from  district  court,  Harvey  oonnty; 
L.  HouK,  Judge. 

Keller  eft  Dean,  for  plaintiff  in  error.  P»- 
ters.  Lathy  dt  HoUiday,  for  defendants  in  «r- 
ror. 

yAi<KNTiKB,  J.  This  was  an  action 
brought  before  a  justice  of  the  peace  of  Har- 
vey county  by  Isaiah  Scott  and  D.  F.  Hively, 
partners  as  Scott  &  Hively,  against  Henry 
Stephens,  to  recover  of  the  defendant  the  sum 
of  9105.62  and  interest  for  an  alleged  com- 
mission due  the  plaintiffs  as  agents  of  the  de- 
fendant in  procuring  a  purchaser  of  a  tract 
of  land  belonging  to  the  defendant.  After 
judgment  in  the  justice's  conrt  the  case  was 
appealed  to  the  district  court,  where  the  case 
was  again  tried  before  the  court  and  a  jury, 
and  the  jury  rendered  a  general  verdict  In  &- 
vor  of  the  plaintiffs  and  against  the  defend- 
ant for  9120.25,  for  which  amount,  together 
with  costs,  the  court  rendered  judgment  in 
favor  of  the  plaintiffs  and  against  the  defend- 
ant; and  the  defendant,  as  plaintiff  in  error» 
brings  the  case  to  this  court. 

The  plaintiff  in  error  presents  only  two 
questions  to  this  court  for  consideration: 
First,  He  claims  that  "the  demurrer  to  the 
evidence  should  have  been  sustained,  for  the 
reason  that  Scott  &  Hively,  plaintiffs  below, 
wholly  failed  to  establish  their  agency."  Th« 
demurrer  was  overruled.    Beamd.  He  olainu 
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that  tbe  oonit  bielow  erred  in  giving  the  fifth 
tnstraction  to  the  jury. 

AVith  reference  to  the  first  claim  of  error, 
we  would  state  that  it  has  already  been  held 
by  this  court  that  "a  demurrer  to  evidence 
admits  every  fact  and  conclusion  which  tlie 
•vidence  most  favorable  to  the  other  party 
tends  to  prove."  Christie  t.  Barnes,  83 
Kan.  317.  6  Fac.  Rep.  599.  See,  also,  the 
decision  and  cases  cited  in  tlie  case  of  Railroad 
Co.  V.  Foster,  89  Kan.  329, 331,  18  Pac.  Rep. 
285  et  seq.  This  court  has  also  held  as  fol- 
lows: "Where  a  demurrer  to  plaintiff's  evi- 
dence is  overruled,  when,  on  account  of  some 
omission  in  the  testimony,  it  should  have 
been  sustained,  and  thereupon  defendant  pro- 
ceeds to  offer  testimony,  and  in  so  doing  sup- 
plies the  omission,  held,  that  the  error  in 
the  ruling  on  the  dnraurrer  is  corrected,  and 
if,  upon  all  the  testimony  in  tlie  case,  the 
judgment  was  properly  rendered,  it  will  be 
upheld."  Railroad  Co.  v.  Reecher,  24  Kan. 
228;  Goddard  v.  Donaha.  42  Kan.  754,  22 
Fac.  Rep.  708.  In  our  opinion,  where  a 
court  erroneously  overrules  a  demurrer  to  ev- 
idence, and  afterwards  the  defect  in  the  evi- 
dence is  supplied  by  other  evidence,  intro- 
duced by  eitlier  party,  the  error  is  cured. 
TTpon  the  whole  of  the  evidence  introduced  in 
this  case,  we  cannot  say  that  no  cause  of  ac- 
tion was  proved  in  favor  of  the  plaintiffs  be- 
low, and  against  the  defendant  below.  But 
this  question  will  be  further  discussed  in  dis- 
cussing the  next  claim  of  error. 

Upon  the  second  alleged  error  It  will  be  nec- 
essary to  insert  some  of  the  instructions 
given  by  the  court  below  to  the  jury.  The 
instructions  from  the  third  to  tlie  seventh, 
inclusive,  read  as  follows:  "(3)  The  jury  are 
instructed  that  an  owner  of  land,  wishing  to 
sell  it,  and  placing  it  in  the  hands  of  an 
agent  for  sale  at  a  specified  price,  has  the 
right,  in  his  discretion,  to  revoke  the  agent's 
authority  to  sell  altogether,  or  to  cliange  the 
price,  or  terms,  or  both,  at  any  time  before 
such  agent  has  found  and  produces  a  buyer 
ready  and  able  to  malce  a  purchase  at  the 
price  and  on  the  terms  fixed  by  the  owner. 
(4)  The  court  further  instructs  the  jury  that, 
in  general,  an  agency,  when  once  established, 
is  presumed  to  continue  until  it  is  shown  to 
have  been  revoked,  but  when,  after  authority 
to  sell  a  tract  of  land  has  been  given  to  an 
agent,  such  a  period  of  time  elapses  witiiout 
any  further  oommunlcatioD  between  the 
principal  and  agent  as  that  the  value  of  the 
land  has  materially  changed,  or  where  other 
conditions  have  so  changed  In  the  mean  time 
that  it  would  be  unreasonable  to  suppose 
that  the  principal  and  owner  intended  the 
agency  to  be  a  continuing  one,  in  that  case 
the  jury  would  have  the  right  to  infer  the 
revocation  of  the  agent's  authority;  and  in 
such  a  case  an  agent  could  neither  bind  his 
principal  by  a  sale,  nor  recover  compensation 
for  finding  a  purchaser.  (5)  The  jury  are  in- 
structed that  in  this  case,  if  plaintiffs  read 
the  letter  of  authority  to  Guiot,  which  was 
read  in  evidence  to  the  jury,  and  if  Guiot  had 


the  means,  and  stood  ready,  to  parcbase  the 
defendant's  land  at  the  price  and  on  the 
terms  named  in  the  letter,  whether  anything 
was  said  about  interest  or  deferred  payments 
or  not.  and  if  the  defendant  received  notica 
of  these  facts,  plaintiffs  would  be  entitled  to 
recover,  unless  you  further  find  from  the 
evidence  that  defendant  either  directly  re- 
voked or  modified  the  authority  of  plaintiffs 
before  they  had  come  to  an  agreement  of  sals 
with  Guiot,  or  that  by  lapse  of  time  and 
change  of  conditions  the  plaintiffs  ought  to 
have  reasonably  deemed  the  price  fixed  in 
1884  was  withdrawn.  (6)  In  either  of  the 
last-named  cases  the  plaintiffs  could  not  re- 
cover. (7)  The  jury  are  further  instructed 
that  if  you  iielieve  from  the  evidence  that 
the  letter  of  authority  that  has  been  read  in 
evidence  was  written  by  the  defendant  in 
answer  to  a  letter  from  plaintiffs,  in  which 
they  stated  to  the  defendant  that  they  had  a 
cash  buyer  for  his  land,  and  asking  the  price 
at  which  they  would  be  allowed  to  sell  the 
land  to  this  buyer,  in  that  case  the  answer  Af 
defendant  would  not  confer  a  general  and 
continuing  authority  upon  plaintiffs  to  seU 
the  land,  but  such  authority  would  only  con- 
tinue for  a  reasonable  length  of  time,  and  for 
the  particular  occasion  to  which  plaintiffs  bad 
reference.  Such  an  agency  would  not  be 
presumed  io  continue  into  the  following 
year." 

The  letter  from  the  defendant  to  the  plain- 
tiffs, referred  to  in  the  foregoing  instruc- 
tions, reads  as  follows: 

"Peabody,  Kans.,  Nov.  5tb,  '84.  Scott  ft 
Hively— Bear  Sirs:  Tours  of  the  4th  inst.  at 
band,  in  regard  the  251  94-100  acres  of  land 
in  Sec.  81-24-2.  There  ia  a  mortgage  on 
the  same  of  9700  due  four  years  from  last 
August — the  first — at  seven  per  cent,  inter- 
est, payable  semi-annually  to  the  Kansas 
Loan  &  Trust  Co.  They  bave  offered  to  ra* 
lease  for  me  on  payment  at  any  time.  > 
At  $8.50  would  be ia,uin 

If  party  will  assume  principal  and  inter- 
est Irom  Aug.  Istto  date 711  SO 

Leave 91,419  00 

WIU  take  on  (his  basU 91,400  00 

Or 1,400  00 

712  SO 


Or  release  mortgage 93,113  60 

"Will  allow  you  5  per  cent,  on  amount, 
$2,112.50.  1  believe  that  my  terms  was  one* 
third  cash,  balance  4  years.  Yours,  truly, 
Hbnby  Stefhens. 

"Will  make  no  greater  deduction  for  cash 
than  if  party  assumes  the  mortgage  of  $700." 

It  appears  from  the  evidence  that  on  No- 
vember 4,  1884,  and  prior  thereto,  tbo 
plaintiffs  were  real-estate  agents  doing  busi- 
ness at  Newton,  in  Harvey  connty.  and  in 
that  vicinity.  About  that  time  some  person 
made  inquiry  of  them  concerning  the  land 
about  which  the  present  controversy  baa  aris- 
en; and  on  that  day  they  wrote  a  letter  to  the 
defendant  below,  who  was  the  owner  of  tbo 
land,    making   inquiry  with   reference   to 
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whether  the  land  was  In  market,  and  its 
price,  and  giving  him  to  understand  that  they 
were  in  the  real-estate  business,  and  in  the 
letter  sent  to  him  their  business  card  show- 
ing the  nature  and  character  of  tlieir  busi- 
ness. On  the  next  day,  Noveml)er  5,  1884, 
he  answered  their  letter,  sending  to  them  tlie 
letter  above  quoted;  and  from  that  time  on 
they  considered  themselves  as  employed  by 
the  defendant  as  his  agents  to  sell  his  land 
for  liim.  and  tliey  acted  as  such, — tried  to 
procure  a  purchaser;  and  for  that  purpose, 
and  from  time  to  time,  showed  the  land  to  sev- 
eral different  persons.  After  this  time,  and 
in  April,  1885,the  defendant  sent  a  postal-card 
to  the  plaintiffs,  giving  a  list  of  his  lands, 
and  the  prices;  and  in  July,  1885,  the  parties 
met,  and  had  a  conversation  about  the  mat- 
ter. The  defendant  testified  that  in  the  post- 
al-card be  stated  that  he  would  raise  the 
price  of  the  land  to  $10  per  acre;  but  the 
plaintiffs  testified  that  no  such  statement  was 
ever  made  to  them  in  any  manner.  In  Au- 
gust, 1885.  the  plaintiffs  sold  the  land  to 
Henry  Guiot.  Before  selling,  however,  they 
showed  him  the  aforesaid  letter,  and  read  it 
to  him,  and  sold  the  land  to  liim  according  to 
the  terms  and  conditions  therein  stated. 
They  immediately  wrote  to  the  defendant, 
stating  to  him  that  they  had  sold  his  land; 
and  be  at  once  went  to  Newton  with  refer- 
ence to  the  matter.  When  he  arrived  there, 
he  did  not,  according  to  the  testimony  of  the 
plaintiffs,  question  their  authority  to  sell  the 
land  as  they  sold  it;  but  ail  that  he  said  was 
that  he  wanted  a  little  more  money.  Indeed, 
he  seemed  to  recognize  their  authority  to  sell 
the  land  as  they  did  sell  it.  The  defendant 
and  one  of  the  plaintiffs  then  went  to  see  Mr. 
Guiot;  and  Mr.  Guiot  was. able,  ready,  and 
willing  to  take  the  land  upon  the  terms  and 
conditions  mentioned  in  the  letter.  But  the 
defendant  wanted  more  money,  and  they  part- 
ed, and  the  defendant  went  hometol'eabody; 
and  on  the  next  day,  September  3,  1885,  he 
wrote  to  the  plaintiffs  that  be  had  sold  the 
land  to  other  parties  at  $10  per  acre.  This 
ended  the  transaction,  and  soon  thereafter 
the  plaintiffs  commenced  this'  action.  As 
the  jury  found  in  favor  of  the  plaintiffs  and 
against  the  defendant,  we  must  now  decide 
the  case  upon  the  theory  that  the  evidence  in 
their  favor  is  true. 

.  The  defendant,  as  plaintiff  in  error,  now 
objects  to  the  fifth  instruction  given  by  the 
oonrt  to  the  jury,  and  in  his  brief  states  his 
objection  as  follows:  "This  was  only  an  in- 
direct way  of  telling  the  jury  that  the  agency 
of  plaintiffs  below  had  been  proven.  The 
court  tells  the  jury  that  they  must  And  for 
the  plaintiffs  unless  they  find  that  their  au- 
thority had  l>een  revoked  or  modified  either 
directly  by  the  defendant,  or  by  lapse  of  time 
or  change  of  conditions.  In  other  words, 
the  court  tells  tlie  jury  that  plaintiffs  were 
the  agents  of  the  defendant  at  one  time,  and 
that  the  agency  was  of  a  continuing  charac- 
ter) and  was  still  alive  in  September,  1885, 
when  the  letter  was  read  to  Guiot,  unless  it 


had  I)een  revoked  or  modiSed."  In  the  light 
of  the  evidence  and  the  other  instructions, 
we  do  not  think  that  this  instruction  was  er- 
roneous. See,  especially,  the  seventh  in- 
struction. When  the  defendant's  letter  of 
Noveml)er  5, 1884,  was  received  by  the  plain- 
tiffs, and  when  they  proceeded  to  act  under 
it,  they  undoubtedly  then  became  tiie  agents 
of  the  defendant  for  the  sale  of  his  land. 
The  flrst  proposition  with  regard  to  the  land 
came  from  the  plaintiffs  to  the  defendant. 
They,  in  effect,  though  not  in  express  words, 
proposed  to  the  defendant  to  become  his 
agents  to  sell  his  land ;  and  he,  in  effect,  ac- 
cepted their  proposition,  and  appointed  them 
liis  agents  for  that  purpose,  fixing  the  terms 
upon  which  the  land  might  be  sold,  the  price 
at  which  it  might  be  sold,  and  the  amount  of 
their  commission  or  compensation.  The 
original  proposition  came  from  them  to  him, 
and  not  from  him  to  them;  and  he  accepted 
their  proposition,  appointed  them  tiis  agents, 
and  did  not  ask  for  any  letter  of  acceptance 
in  return,  nor  for  any  letter  at  all,  nor  for 
any  acceptance  at  all.  An  acceptance  from 
them  to  him  would  have  been  something  like 
an  acceptance  of  4inacceptance.  'These  trans- 
actions, taking  only  the  undisputed  facts, 
we  think,  constituted  the  plaintiffs  the  agents 
of  the  defendant,  without  anything  further 
being  done  on  their  part  than  merely  to  pro- 
ceed to  act  as  his  agents,  and  they  were  aft- 
erwards recognized  as  his  agents  by  him ;  and 
this  agency  would,  of  course,  continue  un- 
less revoked  or  modified  by  direct  action  on 
the  part  of  one  or  the  other  of  the  parties,  or 
by  a  change  of  circumstances  effecting  a  rev- 
ocation or  modiQcalion  of  the  agency.  All 
the  disputed  questions  of  fact,  we  think, 
were  fairly  submitted  by  the  court  to  the  jury 
upon  the  evidence,  and  they  found  in  favor 
of  the  plaintiffs  and  against  the  defendant; 
and  their  verdict,  after  being  approved  by 
the  trial  court,  is  final,  and  must  end  the  con- 
troversy. The  plaintiffs  do  not  claim  that 
the  defendant's  letter,  without  reference  to 
any  of  the  other  facts,  would  constitute  an 
agency;  but  they  do  claim  that  the  letter,  to- 
gether with  the  other  facts,  does  constitute  an 
agency.  The  defendant,  however,  answers 
that,  even  it  the  letter,  together  with  the 
other  facts,  should  constitute  an  agency,  still 
that  such  agency  was  a  special  and  limited 
one,  only  for  a  particular  purpose  and  occa- 
sion, giving  to  the  plaintiffs  authority  to  sell 
the  property  only  to  a  particular  individual, 
not  Guiot,  and  that  such  agency  was  not  ex- 
ercised by  the  plaintiffs  when  they  sold  the 
property  to  Guiot.  And,  indeed,  the  defend- 
ant claims  that  such  agency  had  expired,  and 
had  ceased  to  exist,  long  before  the  sale  was 
made  by  the  plaintiffs  to  Guiot.  This  theory 
of  the  case,  however,  was  fairly  submitted 
by  the  trial  court  to  the  jury  by  its  seventh 
instruction,  and  the  jury  found  against  the 
defendant.  We  cannot  say  that  any  material 
error  was  committed  in  this  case,  and  there- 
fore the  judgment  of  the  court  below  will  be 
affirmed.    All  the  justices  concur. 
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Stetlek  et  ux.  v.  Kino. 
(Supreme  Court  qf  Kansas.    March  8, 1890.) 
AppEAii — Matters  not  Apparent  ok  Record. 
Where  the  instructions  given  to  the  jury  are 
complained  of,  but  none  of  the  evidence  is  brought 
here,  nor  any  statement  as  to  its  purport,  but  sim- 
ply that  the  parties  offered  evidence  and  rested,  it 
cannot  be  lield  that  the  court  instructed  the  jury 
erroneously. 
(Syllab^it  bw  Holt,  C) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Ottawa  county;  M.  B.  Nichol- 
son, Judge. 

Thompson  <£■  Midgley,  for  plaintiffs  in  er- 
ror. O.  W.  Hurley  and  Chipman  cfe  Maltby, 
for  defendant  in  error. 

Holt,  C.  Ttie  defendant  in  error,  Phillip 
King,  as  plaintiff,  brought  his  action  against 
defendants,  alleging  in  his  petition  that  he 
had  made  a  verbal  agreement  with  Milton 
Stetler  to  sell  and  convey  to  him  certain  real 
estate  for  the  sum  of  $1,600,  to  be  paid  in 
promissoiT'  notes,  ponies,  and  $550  in  cash; 
that  in  accordance  with  such  agreement  a 
deed  had  been  executed  by  saiil  plaintift  con- 
veying said  real  estate  to  -Milton  Stetler,  but 
that  the  $550  in  cash  had  not  been  paid, — and 
asking  judgment  against  him  for  that  sum, 
and  costs.  A  copy  of  the  deed  referred  to 
was  attached  to,  and  made  a  part  of,  his  peti- 
tion. It  contained  a  receipt  in  full  for  $1,600 
as  its  consideration.  The  defendant  answered 
— First,  by  a  general  denial,  and,  second. 
"that  before  the  commencement  of  this  action 
these  defendants  paid  to  the  plaintiff  the  full 
consideration  for  the  said  real  estate  aa  set 
forth  in  said  deed."  The  plaintiff  replied  by 
a  general  denial.  At  the  trial  at  the  December 
term,  1887,  of  the  Ottawa  district  court,  the 
plaintiff  recovered  a  judgment  of  $536.24  and 
costs.  The  court  instructed  the  jury  that  the 
burden  of  proof  was  upon  the  defendants. 
Of  this  the  defendants  complain. 

The  pleadings  and  instructions  are  set  forth 
in  full,  but  none  of  the  evidence  is  preserved 
in  the  case  made.  The  only  statement  in  re- 
gard to  the  testimony  is:  "Said  action  came 
on  for  trial  before  the  court  and  a  jnry;  and 
the  parties  appearing  offer  their  evidence, 
and  rest. "  Under  this  statement  in  the  case 
made,  we  cannot  say  there  was  any  error  on 
the  part  of  the  court  in  instructing  the  jury 
that  the  burden  of  proof  rested  upon  the  de- 
fendants. It  is  unnecessary,  in  a  case  made, 
to  preserve  all  the  testimony,  or,  in  fact,  any 
part  of  it ;  but,  in  its  absence,  there  should 
be  some  statement  showingin  some  way  what 
its  purport  was.  There  was  no  statement  in 
the  case  made  that  the  evidence  offered  by 
either  party  tended  to  support  the  allegations 
of  their  respective  pleadings,  but  simply  that 
that  they  offered  their  evidence.  It  may  have 
been  of  such  a  nature  that  the  instructions 
of  the  court  were  correct.  In  the  absence  of 
any  showing  to  the  contrary,  we  are  com- 
pelled to  presume  that  the  proceedings  of  the 
court  were  in  every  way  regular  and  correct. 
Error  must  be  shown,  and  is  never  pre- 
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sumed.    Under  this  view  of  the  case,  we  rec- 
ommend that  the  judgment  be  affirmed. 

Per  Cxtriau.    It   is  so  ordered;  all  the 
ju  slices  concurring. 


(43  Kan.  23«) 

Mumper  e.  Kellet. 

{Supreme  Court  of  Kansas.    March  8, 1890.) 

Rbal  Paett  in  Intbrest— Reformation  of  Con- 
tracts. 

1.  Whenever  two  persons  make  a  contract  for 
the  benefit  of  a  third,  the  third  may  maintain  ao 
action  thereon  for  any  breach  thereof,  to  his  in- 
jury. 

2.  Where  a  description  In  an  instrument  in 
writing  is  partially  true  and  partially  false,  but 
where  it  can  be  clearly  made  to  appear,  either 
from  the  face  of  the  instrument  itself  or  from  ez- 
triasio  facts,  which  portion  of  the  description  ir 
true  and  which  portion  is  false,  the  false  portion  ox 
the  description  will  not  necessarily  render  the  in- 
strument void,  nor  will  it  necessarily,  require  that 
the  instrument  should  be  reformed  before  it  can  bo 
enforced.  Generally,  sucta  an  instrument  will  be 
held  to  be  valid,  and  will  be  enforced  without  any 
reformation. 

8.  Where  a  petition  sets  forth  and  shows  that 
the  defendant  and  another  person,  and  not  a  party 
to  the  action,  executed  a  written  contract  for  the 
benefit  of  the  plaintiff,  and  it  also  appears  from  the 
petition  that  there  was  a  partially  true  and  par- 
tially false  description  in  the  contract,  but  the  por- 
tion of  the  description  that  is  true,  if  taken  alone, 
is  sufficient  to  uphold  the  contract,  and  the  peti- 
tion states,  and  ft  can  also  easily  be  shown  by  ex- 
trinsic facts,  which  is  the  true  and  which  is  the 
false  portion  of  the  description,  held,  that  the  pe- 
tion  does  not,  because  of  its  allegations  concerning 
the  partially  false  description,  disclose  a  oontract 
that  is  void,  or  that  needs  reformation  before  it 
can  be  enforced,  nor  does  it  disolose  a  defect  of 
parties  defendant  in  the  action. 
(Syllabus  by  the  CaurU) 

Error  from  district  court,  Edwards  county; 
J.  C.  Strang,  Judge. 

On  January  18,  1887.  George  B.  Mumper 
filed  a  petition  in  the  district  court  of  Ed- 
wards county  against  D.'  B.  Kelley  and  H. 
V.Phelps.  Kelley  answered  thereto.  "Wheth- 
er service  of  summons  was  ever  made  upon 
Phelps  or  not,  or  whether  he  ever  made  any 
appearance  in  the  case  or  not,  is  not  shown; 
but  all  the  subsequent  proceedings  seem  to 
have  been  cai-ried  on  wholly  and  entirely  be- 
tween Mumper  and  Kelley.  On  October  27, 
1887,  the  plaintiff,  with  leave  of  the  court, 
filed  an  amended  petition,  mentioning  Kelley 
only  as  a  defendant,  which  petition,  omitting 
title  and  signatures,  reads  as  follows:  "Plain- 
tiff states  that  on  or  al>out  August,  1885, 
plaintiff  was  a  partner  in  the  firm  composed 
of  plaintiff  H.  Y.  Phelps,  and  O.  P.  Smith, 
which  firm  was  engaged  in  the  livery  and 
stock  business;  that  plaintiff  at  that  time 
sold  on  verbal  contract  his  interest  in  said 
business  to  H.  V.  Phelps  for  the  sum  of 
$1,300,  which  the  said  Phelps  vertwilly  agreed 
to  pay  within  two  weeks;  that  the  said  Phelps 
did  pay  plaintiff  the  sum  of  $200,  leaving  a 
baUnce  due  plaintiff  of  $1,100;  that  on  or 
about  September,  1885,  the  said  Phelps  sold 
his  interest  in  said  livery  business  to  the  de- 
fendant Kelley  fur  a  valuable  consideration, 
and  as  a  part  of  said  consideration  the  de- 
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fendant  Eelley  assamed  and  agreed  to  pay 
this  said  indebtedness  of  said  Phelps  to  this 
plaintiff,  amounting  at  that  time  to  $1,100; 
tbatt  as  evidence  of  said  agreement  and  otlw 
era,  the  said  Phelps  and  Kelley  made  and 
signed  a  certain  writing,  a  copy  of  which  is 
hereto  attached,  marked  'A,'  and  made  a 
part  of  this  petition;  that  it  was  well  known 
and '  understood  by  and  between  the  said 
Phelps  and  the  said  Kelley  what  obligations 
the  defendant  assumed  and  agreed  to  pay, 
and  each  of  them  understood  the  writing  re- 
ferred to,  to  express  this  agreement,  that  the 
words  in  said  contract,  beginning  on  the 
nineteenth  line  of  the  same,  'It  is  also  agreed 
that  the  said  Kellny  shall  assume,  and  agrees 
to  settle  with  G.  B.  Mumper  for,  whatever 
claim  he  may  have  against  said  Phelps  on  ac- 
count of  his  previous  interest  in  the  firm  of 
Smith  and  Mumper,'  are  referred. to,  and  were 
understood  by  buth  as  referring  to  the-said 
obligation  of  said  Kelley  to  said  Mumper,  as 
hereinabove  set  forth.  The  other  words  fol- 
lowing were  intended  only  asdeecriptive mat- 
ter, and  was  a  mistake,  i.  e.,  'which  claim 
now  appears  on  the  books  of  O.  P.  Smith  & 
Co.'  The  defendant,  since  the  execution  of 
said  contract,  has  paid  plaintifiF  $700;  and 
there  is  now  due  plaintiff  from  defendant  the 
sum  of  $400,  with  interest  from  October, 
1885.  at  7  per  cent.  Plaintiff  asks  that  the 
contract.  Exhibit  A,  be  reformed  by  striking 
out  the  words  •  which  claim  now  appears  on 
the  books  of  0.  P.  Smith  &  Co.,'  and  that  he 
have  judgment  against  defendant  for  $400 
and  interest,  as  above  stated."  The  agree- 
ment mentioned  in.  the  petition  as  "marked 
A"  and  "Exhibit  A"  reads  as  follows:  "This 
agreement,  made  this  12th  day  of  September, 
1885,  between  H.  V.  Phelps,  of  Kinsley, 
Kansas,  and  D.  B.  Kelley,  of  the  second  part, 
witnesseth  that  the  party  of  the  second  part 
has  this  day  bought  of  H.  Y.  Phelps  and  P. 
C.  Aston  their  interest  in  the  property  of  O. 
P.  Smith  &  Co..  this  day  conveyed  to  said 
Kelley  by  bill  of  sale  of  even  date  herewith. 
It  is  a  condition  of  this  transfer,  which  it  is 
the  purpose  of  this  contract  to  indicate,  that 
the  purchaser  assumes  the  obligation  of  said 
Phelps  heretofore  given  to  T.  S.  Johns,  and 
agrees  to  pay  the  same.  It  is  also  agreed  that 
said  Kelley  shall  assume,  and  agrees  to  settle 
with  6.  B.  Mumper  for,  whatever  claim  he 
may  have  against  said  Phelps  by  reason  of 
his  previous  interest  in  the  firm  of  Smith  & 
Mumper,  which  claim  now  appears  on  the 
books  of  O.  P.  Smith  &  Co.  Witness  our 
bands  this  I2th  day  of  September,  1885.  D. 
B.  Kellky.  H.  V.  Phelps.  "  The  defend- 
ant demurred  to  the  foreguing  petition  upon 
the  following  grounds,  to-wit:  "(1)  That 
there  is  a  defect  of  parties  defendant  in  this, 
that  it  appears  from  said  petition  that  said 
H.  y.  Phelps,  mentioned  therein,  is  a  proper 
and  necessary  party  to  this  action,  and  a  com- 
plete determination  of  thequestions  involved 
cannot  be  made  without  the  presence  of  said 
Phelps;  (2)  that  said  petition  does  not  state 
facta  suUicient  to  constitute  a  cause  of  action. " 


This  demurrer  was  sustained  by  the  court 
below,  and  the  plaintiff's  action  dismissed, 
and  j  udgmen  t  rendered  in  favor  of  the  defend- 
ant and  against  the  plaintiff  for  costs;  and 
the  plaintiff,  as  plaintiff  in  error,  brings  the 
case  to  this  court  for  review. 

Robb  &  Smith,  for  plaintiff  in  error.  W. 
H.  French,  for  defendant  in  error. 

Valbntinb,  J.,  (after  stating  the  facts  as 
ahor)e.)  That  the  plaintiff's  petition  states  a 
cause  of  action  in  favor  of  the  plaintiff  and 
against  the  defendant,  we  think,  can  scarcely 
be  questioned ;  for  in  this  state  it  is  well  set- 
tled and  established  that  whenever  two  per- 
sons make  a  contract  for  the  benefit  of  a 
third  the  third  may  maintain  an  action  there- 
on for  any  breach  thereof,  to  his  injury. 
Manufacturing  Co.  v.  Burrows,  40  Kan.  361, 
363, 19  Pac.  l^p.  809,  and  cases  there  cited. 
Such  a  contract  and  such  a  breach  are  alleged 
in  the  plaintiff's  present  petition. 

But  the  moredilticult  question  presented  ia 
whether  there  is  a  defect  of  parties  defendant 
or  not.  Now,  if  it  were  necessary  that  the 
contract  upon  which  the  plaintiff  has  founded 
his  action  should  be  reformed  in  order  to  give 
him  a  cause  of  action  thereon,  then  it 
would  seem  necessary  that  each  of  the  par- 
ties making  the  contract  should  be  made  a 
party  to  the  action.  But  is  it  necessary  that 
the  contract  should  be  reformed?  Is  there 
not  enough  in  the  contract,  aside  from  the 
untrue  portion  of  the  description  of  the  claim 
of  Mumper  against  Phelps,  upon  which  Mum- 
per may  maintain  bis  present  action  against 
Phelps  without  any  reformation  of  the  in- 
strument? May  not  that  portion  of  the  in- 
strument which  is  untrue  be  treated  merely 
as  surplusage?  Instruments  in  writing  are 
often  treated  in  that  manner  both  in  actions 
at  law  and  in  suits  in  equity.  Where  a  de- 
scription in  an  instrument  in  writing  is  par- 
tially true  and  partially  false,  but  where  it  can 
be  clearly  made  to  appear,  either  from  the  face 
of  the  instrument  itself,  or  from  extrinsic 
facts,  which  portion  of  the  description  is  true, 
and  which  portion  is  false,  the  false  portion  of 
the  description  will  not  necessarily  render  the 
Instrument  void,  nor  will  it  necessarily  require 
that  the  instrument  should  be  reformed  be- 
fore it  can  be  enforced.  Generally,  such  an 
instrument  will  be  held  to  be  valid,  and  will  be 
enforced  without  any  reformation.  Insurance 
Co.  V.  McLanatbau,  11  Kan.  533,  547;  King 
v.  Aultman,  24  Kan.  246.  In  the  first  case 
it  was  held,  among  other  things,  as  follows: 
"Where,  in  the  description  of  real  estate, 
there  are  found  repugnant  calls,  the  instru- 
ment is  not  void  for  uncertainty,  nor  is  there 
any  need  of  reforming  it,  provided  it. clearly 
appears,  either  from  the  face  of  the  instru- 
ment, or  extrinsic  facts,  which  is  the  true, 
and  which  the  false,  description."  In  the 
second  case  it  was  held  that,  where  the  de- 
scription of  a  mare  in  a  chattel  mortgage  was 
partly  true  and  partly  false,  the  untrue  por- 
tion of  the  description  would  not  render  the 
mortgage   invalid;  and   the  mortgage  was 
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held  valid  and  enforceable  without  any  refor- 
-mation.  The  contract  in  the  present  case  con- 
tains the  following  provision:  "It  is  also 
agreed  that  said  Kelley  shall  assume,  and 
agrees  to  settle  with  Q.  U.  Mumper  for,  what- 
ever daim  he  may  have  against  said  Phelps 
by  reason  of  his  previous  interest  in  the  firm 
of  Smith  &  Mumper,  which  claim  now  ap- 
pears on  the  books  of  O.  P.  Smith  &  Co." 
Kow,  it  appears  from  the  allegations  of  the 
petition  that  Mumper  did  have  a  claim,  and 
only  one  claim,  agiiinst  Phelps,  by  reason  of 
his  (Mumper's)  previous  interest  in  the  firm 
of  Smith  &  Mumper,  and  this  claim  was  orig- 
inally for  precisely  $1,300.  But  Phelps  paid 
8200  thereof  before  the  present  contract  was 
executed,  thereby  reducing  the  amount  of  the 
claim  down  to  $1,100;  and  Kelley,  after  the 
contract  was  executed,  recognized  his  obliga- 
tion under  the  contract  to  pay  this  claim,  and 
paid  $700  thereof,  leaving  only  8400  of  the 
claim  still  due  and  unpaid.  The  only  dilti- 
culty  in  the  way  is  that  the  claim  never  ap- 
peared upon  the  books  of  O.  P.  Smith  &  Co. 
Does  this  render  the  claim  uncollectible,  or 
prevent  its  collection  until  there  shall  be  a 
reformtd;ion  of  the  contract?  Under  the 
pleadings,  there  is  no  dispute  concerning  the 
correctness  of  the  claim  from  the  time  of  its 
inception  to  the  present  time.  At  the  time 
the  contract  was  made,  it  was  just  81,100. 
It  is  now  precisely  8400,  and  Kelley,  in  his 
contract  with  Phelps,  agreed  to  pay  it  all; 
and  the  only  defense  which  be  now  sets  up  is 
that  there  was  a  partially  false  description  of 
the  claim  in  the  contract,  and  that  he  is  not 
bound  to  pay  it  unless  Pheips  is  made  a  party 
defendant  in  the  action,  and  the  description 
reformed.  We  do  not  think  that  it  is  neces- 
sary to  reform  the  description.  Suppose  a 
purchaser  of  real  estate  should  agree  with  his 
vendor  to  assume  the  payment  of  a  mortgage 
debt  already  existing  against  the  property; 
and  suppose  that,  although  the  mortgage  was 
sufllcienlly  described,  still  that  it  was  also 
stated  that  the  mortgage  was  recorded  in 
Book  B,  in  the  register's  office,  while  in  fact 
it  was  not  record^  in  that  book,  but  was  re- 
corded in  Book  C.  Could  the  purchaser  re- 
fuse to  pay  the  mortgage  debt,  or  refuse  to 
pay  it  until  after  the  contract  should  be  re- 
formed? If  Mumper,  instead  of  having  only 
one  claim  against  Phelps,  had  several  claims 
against  him,  then  it  might  be  a  material 
question  as  to  whether  the  particular  claim 
sued  on  was  the  one  intended  to  be  paid  by 
Kelley,  and  it  might  then  be  possible  that 
Phelps  would  be  a  necessary  party  In  the 
case.  But  such  is  not  the  present  case. 
Under  the  facts  of  the  present  case  as  they 
are  alleged  in  the  petition,  it  is  wholly  imma- 
terial whether  the  claim  sued  on  had  ever 
been  entered  on  the  books  of  O.  P.  Smith  & 
Co.  or  not;  and  we  must  take  the  facts  as 
they  are  alleged  in  the  petition  to  be  true. 
If,  however,  they  are  not  true,  then  it  de- 
volves upon  the  defendant  to  answer,  deny- 
ing them.  And  the  defendant  might  also  in 
his  answer  set  up  a  state  of  facts  very  differ- 


ent from  those  stated  In  the  plaintiff's  peti- 
tion, and  facts  that  would  require  that  Phelps 
should  be  made  a  party  defendant;  but  the 
petition  itself  does  nut  disclose  any  such  stale 
of  facts.  We  think  the  demurrer  to  the 
plaintiff's  petition  should  have  been  over- 
ruled. The  judgment  of  the  court  below 
will  therefore  be  reversed,  and  cause  re- 
manded for  further  proceedings.  All  the 
justices  concurring. 


(43  Kan.  307) 

Stkinauchkl  v.  Wrioht. 
[Supreme  Court  vf  Kansas.    Uarch  8, 180a) 
N«w  Tbial— Excessive  Damages. 
In  an  action  for  slander  the  jury  returned  • 
verdict  for  the  plainttS  forSl,000.    The  trial  court 
decided  that  idl  the  damages  above  tSOO  were  ex- 
cessive; bnt,  a*  the  plainttfl  remitted  t8,G00,  the 
court  entered  judgment  for  the  balance.    Held, 
that  the  damages  were  bo  excessive  as  to  show  the 
verdict  was  given  under  the  Influence  of  passion 
or  prejudice,  and  therefore  that  the  amount  thei«- 
of  should  be  submitted  to  the  judgment  of  another 
jury. 
(SyUdbus  by  the  Court.) 

Error  from  district  court,  Sedgwick  county; 
T.  B.  Wall,  Judge. 

On  the  1st  day  of  September,  1886,  Ida 
A.  Wright  brought  her  .action  against  Her- 
man Steinbuchel,  to  recover  810,000  for 
slander.  On  the  18th  day  of  November, 
1886,  with  permission  of  the  court,  she  filed 
the  following  amended  petition,  omitting 
caption:  "Said  Ida  A.  Wright  now  comes  by 
leave  of  court,  and  fur  amended  petition 
herein  says  that  she  is,  and  at  the  time  of 
the  grievances  hereinafter  mentioned  was,  a 
married  woman,  and  the  wife  of  said  plain- 
tiff John  H.  Wright:  that  said  Herman 
Steinbuchel,  well  knowing  the  premises,  on 
or  about  the  1st  day  of  June,  A.  D.  1886,  in 
a  certain  discourse  in  the  presence  and  hear- 
ing of  divers  persons,  maliciously  spoke  and 
published  of  and  concerning  said  Ida  A. 
Wright  the  false  and  malicious  words  fol- 
lowing, to-wit:  'She  [meaning  said  Ida  A. 
Wright]  is  H common  strumpet.  He  [mean- 
ing said  Ida  A.  Wriglit's  said  husband]  has 
picked  her  [meaning  said  Ida  A.Wright]  up  to 
ride  around  with  him  [meaning  said  John  H. 
Wright]  for  his  [meaning  said  John  H. 
Wrigbts's]  own  use.  They  [meaning  said 
Ida  A.  Wright  and  her  said  husband]  are  not 
married,' — by  means  whereof  Ida  A.  Wright 
has  been  damaged  In  her  reputation  in  th4 
sum  of  810.000.  Wherefore,  said  Ida  A. 
Wright  prays  for  judgment  against  said  de> 
fendant  for  said  sum  of  810,000."  Subse- 
quently the  defendant  filed  the  following  an- 
swer: "And  now  comes  defendant,  Herman 
Steinbuchel,  and  denies  each  and  every  alle- 
gation contained  in  plaintiff's  amended  peti- 
tion, and,  for  a  further  defense,  the  said  de- 
fendant, Herman  Steinbuchel,  says  that  he 
did  say,  at  the  time  set  forth  in  plaintiffs'  pe- 
tition, that  he  [the  said  defendant]  believed 
that  .Tohn  H.  Wright,  husband  of  Ida  A. 
Wright,  plaintiff  herein,  was  not  a  married 
man,  and  the  woman  who  accompanied  him. 
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the  said  John  H.  Wright,  at  the  said  time, 
was  not  the  plaintiff  Ida  A.  Wright,  but  an- 
other woman;  that  on  or  about  the  lat  day  of 
July,  A.  D.  1886,  the  said  defendant,  Herman 
Steinbnchel,  became  acquainted,  through  the 
said  John  H.  Wright,  husband  of  the  plain- 
tiff Ida  A.  Wright,  that  lie,  the  said  John  H. 
Wright,  was  a  murried  man,  and  that  the 
woman  who  accompanied  him,  the  said  John 
H.  Wriglit,  was  the  plaintiff  Ida  A.  Wriglit, 
and  wife  of  the  said  John  H.  Wright,  where- 
upon the  said  defendant,  Herman  Steinbn- 
chel, apologized  to  the  said  John  H.  Wright, 
husband  of  the  plaintiff  Ida  A.  Wright,  for 
anything  and  everything  said  by  the  said  de- 
fendant, Herman  Steinbucbel,  at  the  time, 
aforesaid,  against  the  said  John  H.  Wright 
and  his  wife,  Ida  A.  Wright,  the  plaintiff 
herein."  Trial  bad  on  the  4th  of  March, 
1887.  The  jury  returned  a  verdict  for  the 
plaintiff,  and  assessed  herdamages  at94,000. 
The  defendant  Hied  his  motion  for  a  new 
trial,  alleging,  among  other  things,  excessive 
damages,  appearing  to  have  been  given  un- 
der the  influeoce  of  passion  or  prejudice. 
During  the  progress  of  the  argument,  upon 
the  motion  for  a  new  trial,  the  court  an- 
nounced that  it  regarded  the  verdict  as  exces- 
sive: that  it  ought  not  to  stand;  that  it 
would  not  allow  a  verdict  for  more  than 
|i500,  but  if  plaintiff's  counsel  were  disposed 
to  enter  a  remittitur  of  the  excess  over  6500,  it 
would  permit  the  verdict  to  stand  for  that 
amount.  Tlie  counsel  for  plaintiff  announced 
to  the  court  that  they  would  enter  on  behalf 
of  plaintiff  a  remittitur  from  the  verdict  of 
all  of  the  excess  over  $500.  Thereupon  the 
court  announced  it  would  overrule  the  mo- 
tion for  a  new  trial.  Judgment  was  entered 
for  $500,  and  costs.  The  defendant  except- 
ed, and  brings  the  case  here. 

Shiss  d-  Stanley  and  J.  D.  Davis,  for  plain- 
tiff in  error.  Dale  A  Reed  and  ifartin  di 
Eckstein,  for  defendant  in  error. 

HoRTON,  C.  J.,  {after  stating  the  facts  as 
above.)  This  was  an  action  in  the  court  be- 
loW  for  slander.  The  jury  returned  a  ver- 
dict for  the  plaintiff  for  $4,000.  It  was  al- 
leged in  the  motion  for  a  new  trial,  among 
other  things,  that  the  damages  allowed  were 
given  under  the  inflaenceof  passion  or  prej- 
ndloe.  In  overruling  the  motion  for  a  new 
trial,  the  court  found  that  the  assessment  of 
the  jury  Iwyond  the  sum  of  $500  was  exces- 
sive. Seven-eighths  of  the  verdict  was  vol- 
ontarily  remitted  by  the  plaintiff  rather  than 
to  have  a  new  trial.  In  view  of  the  action 
of  the  trial  court  and  the  testimony  in  the 
case,  we  are  compelled  to  say  that  the  damag- 
es were  so  excessive  as  to  show  the  verdict 
was  given  under  the  influence  of  passion  or 
prejudice.  If  seven-eights  of  the  verdict  was 
rendered  under  the  inUuence  of  passion  or 
prejudice,  the  other  one-eighth  must  also 
have  been  rendered  under  like  influence.  In 
such  a  case,  the  amount  of  damages  should 
besubmitted  to  the  judgment  of  another  jury. 
Railway  Co.  v.  Hand,  7  Kan.  380;  Railroad 
v.23p.no.l0— 36 


Co.  V.  Cone,  37  Kan.  567,  15  Pac.  Rep.  499; 
Cassin  v.  Delany,  38  N.  T.  178.  We  do 
not  desire  to  intimate  that  a  verdict  of  $500, 
or  even  a  larger  sum,  Svould  be  excessive  In 
a  case  of  this,  kind,  if  a  jury  free  from  pas- 
sion or  prejudice  should  render  such  a  verdict; 
but  a  verdict  that  is  seven-eighths  excessive 
ouglit  not  to  be  the  basis  of  a  judgment.  In 
such  a  case  a  new  trial  should  be  allowed. 
The  judgment  of  the  trial  court  will  be  re- 
versed, and  cause  remanded;  all  the  justices 
concurring. 


(43  Kaa.  60B) 

City  of  Atchison  v.  Rose. 

(Supreme  Court  cif  Kansas.    April  4, 1890.) 

Kunicipai.  Cobforations— Dsfkotivb  Sidbwai^ks 
— Evidence. 

1.  In  an  action  against  a  oity  for  damages,  for 
falling  into  an  opening  in  the  sidewalk,  it  is  cSom- 
petent  to  show  by  parol  evidence  tbe  length  of 
time  the  street  upon  which  this  sidewalk  in  ques- 
tion was  situated  had  been  open. 

2.  When  a  proper  question  Is  propounded  to  a 
witness,  but  the  answer  thereto  is  objectionable, 
tbe  remedy  is  by  a  motion  to  strike  it  out.  Hynea 
V.  JuDgren,  8  Kan.  881;  Stone  v.  Bird,  16  Kan.  488; 
City  of  Wyandotte  v.  Gibson,  25  Kan.  236. 

8.  The  cross-examination  of  a  witness  should 
generall.7  be  confined  to  matters  brought  out  in 
the  examination  In  chief. 

4.  Held,  that  tbe  record  shows  that  the  claim 
of  plaintiff  had  been  presented  to  thit  city  council, 
ana  disallowed,  before  this'actton  was  commenced. 

5.  It  is  competent  for  the  plaintiff,  in  a  suit 
for  damages,  to  show,  by  physicians  living  in  tbe 
vicinity  of  his  residence,  what  the  services  of  an 
attending  physician  were  worth,  during  his  sick- 
ness, whlen  was  the  result  of  the  Injury,  as  a  part 
of  the  element  of  his  damages. 

6.  Tbe  instructions  of  the  court,  and  the  spe- 
cial instructions  asked  by  the  defendant  below, 
considered,  and  'held,  that  no  error  was  committed 
by  the  trial  court,  and  that  the  verdict  was  Sus- 
tained by  sufficient  evidence. 

(SyUabv*  by  Oreen,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Atchison  county;  David  Mar- 
tin, Judge. 

William  R.  Smith  and  ff.  C.  Solomon,  for 
plaintiff  in  error.  /.  W.  Cohum  and  B.  P. 
Waggener,  for  defendant  in  error. 

Oreen,  C.  This  action  was  instituted  by 
Robert  R.  Rose  against  the  city  of  Atchison, 
on  the  17th  day  of  May,  1884,  to  recover 
damages  against  the  city  in  the  sum  of  $10,- 
000,  for  injuries  received  while  traveling 
along  the  sidewalk  on  the  south  side  of  Com- 
mercial street,  in  said  city,  between  Fourth 
and  Fifth  streets.  It  is  claimed,  on  the  part 
of  the  defendant  in  error,  that  on  the  13th 
day  of  February,  1884,  while  exercising  rea- 
sonable and  ordinary  oare  and  diligence,  and 
without  notice  that  said  sidewalk  was  in  a 
dangerous  condition,  he  fell  in  a  hole  and 
opening  in  the  sidewalk,  by  reason  of  the 
boards  being  broken;  that  he  was  violently 
thrown  down,  injured,  and  bruised  in  the 
back,  spine,  and  legs,  and  for  some  weeks 
suffered  pain;  and  that  he  was  permanently 
injured.  It  was  further  claimed,  upon  the 
part  of  the  defendant  in  error,  tliat  tlie  city 
of  Atchison  had  neglected  to  keep  the  side* 
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walk  where  he  wa»  injured  in  proper  repair; 
.  that,  for  more  than  a  year  prior  to  the  inju- 
ry, the  city  had  permitted  said  walk  to  be- 
come brolien,  and  to  remain  so;  that  the  side- 
walk, which  was  composed  of  boards,  had 
become  worn  and  rotten,  and,  through  the 
carelessness  of  the  city,  had  been  permitted 
to  remain  so  for  a  long  period  of  time;  and, 
further,  that  the  city  had  actual  notice  of  tlie 
dangerous  condition  of  the  walk.  The  an- 
swer of  the  defendant  was  a  general  denial ; 
and,  further,  if  the  plaintiff  was  injured,  as 
claimed,  it  was  by  his  own  negligence,  and 
not  through  any  negligence  of  tlie  city.  A 
trial  was  had  at  the  November  term,  1885,  of 
the  district  court  of  Atchison  county,  before 
the  court  and  jury,  and  a  verdict  rendered 
in  favor  of  the  plaintiff  below  for  the  sum  of 
$5,000.  A  motion  for  a  new  trial  was  filed, 
which  was  heard  at  the  February  term,  1886, 
and  was  sustained  by  the  court,  unless  the 
plaintiff  would  consent  to  remit  $2,500  of 
the  amount  of  the  verdict,  and  accept  judg- 
ment for  the  sum  of  $2,500,  which  the  plain- 
tiff below  accepted,  and  the  motion  for  a  new 
trial  was  overruled.  The  defendant  below 
excepted,  and  brings  the  case  here  for  review. 
Sixteen  separate  questions  of  fact  were  sub- 
mitted at  the  request  of  the  plaintiff  below, 
and  32  questions  of  fact  submitted  at  the  re- 
quest of  the  city,  which  are  as  follows: 

"Question  1.  On  the  evening  of  February 
13,  1884,  was  the  plaintiff  injured  by  step- 
ping into  a  hole  or  opening  in  the  sidewalk 
on  the  south  side  of  Commerciiil  street,  be- 
tween Fourth  and  Fifth  streets,  in  the  city 
of  Atchison?  Answer.  Yes.  Q.  2.  On  Feb- 
ruary 13,  1884,  was  (Commercial  street  in 
said  city  a  public  street,  regularly  laid  out 
and  dedicated,  and  used  as  such?  A.  Yes. 
Q.  3.  Had  it  been  so  laid  out  and  used  as  a 
public  street  in  said  city  since  about  1858? 
A.  Yes.  Q.  4.  If  question  1  is  answered 
•Yes,'  state  for  what  length  of  time  prior  to 
February  13,  1884,  had  such  hole  or  opening 
remained  in  said  sidewalk.  A.  From  twelve 
to  eighteen  months.  Q.  5.  Did  said  defend- 
ant negligently  permit  said  hole  or  opening 
to  remain  in  said  sidewalk  for  a  longtime 
prior  and  up  to  tiie  time  of  the  injury  to  the 
plaintiff?  A.  Yes.  Q.6.  Ought  the  defend- 
ant, in  the  exercise  of  ordinary  and  reasona- 
ble care,  to  have  discovered  the  hole  or  open- 
ing in  said  sidewalk  prior  to  the  injury  of  the 
plaintiff,  and  caused  the  same  to  be  repaired? 
A.  Yes.  Q.  7.  On  February  13, 1884,  when 
said  plaintiff  was  injured,  was  said  sidewalk, 
at  the  place  where  said  plaintiff  was  injured, 
in  asafeand  propercondition?  A.  No.  Q.8. 
Was  plaintiff  injured  by  reason  of  the  defend* 
ant  negligently  permitting  said  sidewalk  to 
be  and  remain  out  of  repair?  A.  Yes.  Q.9. 
Were  the  injuries  which  the  plaintiff  sus- 
tained on  February  13,  1884,  the  result  sole- 
ly of  the  carelessness  and  negligence  of  the 
defendant?  A.  Yes.  Q.  10.  At  the  time 
plaintiff  was  injured,  how  much  was  he  earn- 
ing per  day?  A.  Accoi-ding  to  testimony, 
about  five  dollars.    Q.  11.  Aa  a  result  of 


such  injuries,  how  long  was  the  plaintiff  con- 
fi  ned  to  his  bed  and  room  ?  A.  Seven  or  eight 
weeks.  Q.  12.  Was  he  thereafter  compelled 
to  use  crutches  ?  A.  Yes.  Q.  13.  If  ques- 
tion 12  is  answered  '  Yes,'  then  state  (or  w hat- 
length  of  time  plaintiff  was  compelled  to  use 
crutches  as  a  result  of  such  injuries.  A. 
About  ei^ht  months.  Q.  14.  During  all  of 
said  time  did  he  suffer  much  pain  as  a  Result 
of  such  injury?  A.  Yes.  Q.  15.  Is  the  plain- 
tiff permanently  injured?  A.  We  think  so. 
Q.  16.  Will  he  ever  probably  recover  from 
such  injuries  by  him  received  on  February 
13,  1884?    A.  AVe  think  not. 

"A.  J.  GWYNN,  Foreman." 
"Q.  1.  Was  Commercial  street  at  the  time  of 
the  alleged  injury  a  public  thoroughfare  and 
street  of  Atchison?  A.  Yes.  Q.  2.  What 
was  the  width  of  said  Commercial  street? 
A.  80  feet.  Q.  3.  How  macb  of  said  street 
had  the  city  of  Atchison  designated  to  be 
used  on  each  side  for  sidewalks?  A.  12  feet. 
Q.  4.  What  was  the  width  of  the  sidewalk  on 
the  south  side  of  Commercial  street  at  the 
phice  where  the  alleged  injury  occurred?  A. 
Eleven  and  one-half  feet  to  curb.  Q.  5.  Was 
there  an  opening  between  the  sidewalk  on 
the  south  side  of  Commercial  street,  between 
Fourth  and  Fifth  streets,  at  the  place  where 
the  alleged  injury  occurred,  at  the  time  of  the 
said  alleged  injury?  A.  Yes.  Q.  6.  How 
wide  was  said  opening?  A.  Donotknow.  Q. 
7.  Who  constructed  the  area,  if  there  was  one, 
at  the  place  al>ove  mentioned?  A.  Do  not 
know.  Q.  8.  Did  the  city  of  Atchison  or  its 
officers  have  actual  tiotice  or  express  knowl- 
edge, previous  to  the  alleged  accident,  tliat 
the  sidewalk  was  in  a  dangerous  and  unsafe 
condition  at  the  place  where  the  alleged  in- 
jury referred  to  occurred?  A.  Yes;  by  its 
cityclerk  and  street  commissioner.  Q.  9.  On 
what  part  of  the  sidewalk  was  the  alleged  de- 
fect? A.  North  side.  Q.  10.  If  the  plain- 
tiff had  walked  in  the  center  of  the  sidewalk, 
or  that  part  nearest  the  store  building,  would 
he  have  received  the  iiijuries  complained  of? 
A.  Probably  not.  Q.  11.  How  wide  was  the 
hole  in  the  sidewalk  where  plaintiff  was  in- 
jured? A.  Eight  inches.  Q.  12.  How  long 
was  it?  A.  From  twelve  to  eighteen  inches. 
Q.  13.  How  deep  was  it?  A.  From  three  to 
seven  feet.  Q.  14.  How  far  was  the  nearest 
part  of  said  hole  from  the  front?  A.  About 
nine  feet.  Q.  15.  How  far  was  it  from  the 
curbing  of  the  street?  A.  Extended  from 
the  curbing  18  to  24  inches.  Q.  -16.  What 
was  the  distance  from  the  south  end  of  this 
hole  to  Che  front  of  the  building  abutting  on 
the  sidewalk?  A.  About  nine  feet.  Q.  17. 
How  thick  was  the  lamp-post  at  the  top  of 
the  sidewalk?  A.  Six  inches.  Q.  18.  Who 
was  the  owner  of  the  premises  in  front  of 
which  the  allegeil  accident  is  said  to  have  oc- 
curred? A.  L.  F.  Bird  and  others.  Q.  19. 
Could  the  plaintiff  have  avoided  the  accident 
by  the  exercise  of  ordinary  care?  A.  No,  sir. 
Q.  20.  Could  the  plaintiff  have  avoided  the 
accident  had  be  not  been  carrying  a  cradle 
upon  bis  shoulders?    A.  No.    ($,  21.  Did 
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the  plaintiff  have  his  attention  called  to  the 
hole  in  the  sidewalk  before  he  stepped  into 
it?  A.  !No;  but  his  attention  was  called  to 
it  }DSt  as  he  was  falling.  Q.  22.  Was  the 
plaintiff  looking  where  he  was  walking  or  in 
front  of  him  at  the  time  of  the  accident?  A. 
Attention  was  directed  ahead  of  him.  Q.  23. 
Could  the  plaintiff,  by  looking  in  front  of 
him  when  walking  down  the  street,  have 
avoided  the  accident?  A.  Had  he  been  ex- 
amining for  holes,  be  might  have.  Q.  24. 
Was  the  hole  through  which  plaintiff  stepped 
covered  by  tiaving  a  board  nailed  over  it  sev- 
eral days  before  the  accident?  A.  No.  Q. 
25.  If  you  find  that  the  city  had  notice  of  the 
hole  in  the  sidewalk,  state  how  long  it  bad 
said  notice  before  the  injury,  and  how  was 
said  notice  given.  A.  Had  notice  for  12  to 
18  months  of  said  opening,  and  notice  given 
to  city  clerk  and  street  commissioner.  Q.  26. 
Was  the  plaintiff's  leg  or  thigh  dislocated  or 
fractured  by  the  accident?  A.  We  do  not 
know.  Q.  27.  Was  the  plaintiff  a  conflrraed 
cripple  before  the  accident,  and  was  his  dis- 
ability permanent?  A.  There  was  a  defi- 
ciency in  the  lower  limb,  from  the  knee 
down,  which  caused  a  slight  limp.  Q.  28.  It 
your  answer  to  No.  27  is  'Yes,'  state  how 
long  he  has  been  such  cripple.  A.  Since  he 
was  four  years  old.  Q.  29.  Before  the  acci- 
dent occurred,  how  much  shorter  was  plain- 
tiff's left  leg  than  his  right,  and  how  much 
smaller  was  his  left  leg  below  the  knee  than 
his  right  leg  below  the  knee?  A.  His  limb 
below  the  knee  was  half  to  an  inch  shorter; 
the  leg  below  the  knee  was  perceptibly 
shorter.  Q.  80.  At  this  time  is  the  plaintiff 
suffering  any  pain  from  his  thigh  by  reason 
of  the  accident?  A.  At  times  be  is.  Q.  31. 
If  the  answer  to  No.  30  is  'Yes,'  state  whether 
said  Bufferingls  continuous.  A.  No.  Q.  32. 
If  you  And  a  verdict  for  the  plaintiff,  will 
you  state  how  much  you  allow  for  pain  and 
suffering,  and  bow  much  for  medical  altend- 
ance,  and  how  much  for  loss  of  time?  A. 
For  pain  and  suffering,  $3,700.00;  for  medi- 
cal attendance,  $100.00;  for  loss  of  time, 
$1,200.00. 
.     [Signed]       "A.  J.  Gwynn,  Foreman." 

A  number  of  errors  are  assigned  by  coun- 
sel for  the  plaintiff  in  error,  and  we  will  con- 
sider them  in  their  order: 

1.  The  first  claim  is  that  it  was  error  to 
show  by  the  plaintiff  below  the  length  of 
time  Commercial  street  had  been  used  as  a 
thoroughfare  prior  to  the  13th  day  of  August, 
1884.  We  fail  to  see  the  force  and  effect  of 
this  objection.  If  the  wit  ness  knew  the  fact, 
it  was  certainly  competent  to  show  it  by  oral 
evidence,  and  the  evidence  was  competent. 

2.  The  second  error  complained  of  is  in  ad- 
mitting evidence,  against  tlte  objection  of 
the  defendant  below,  as  to  the  value  of  the 
plaintiff's  services  in  his  business.  The 
question  objected  to  was:  "  Wliat  were  your 
services  in  the  business  you  were  engaged  in 
worth  per  day?"  The  objection  was  that  it 
was  Incompetent,  irrelevant,  and  immaterial. 
We  think  it  was  perfectly  competent  to  ask 


the  witness  the  question.  Ue  had  a  perfect 
right  to  sliow  what  his  services  were  worth 
at  the  time  he  was  injured.  The  answer  the 
witness  gave  might  have  been  objectionable, 
but  no  motion  was  made  to  strike  it  out. 
The  rule  is  well  settled  that,  if  tlte  answer 
was  not  responsive,  the  remedy  was  by  mo- 
tion to  strike  out.  Hynes  v.  Jungren,  8 Kan. 
391;  Brumbaugh  v.  Schmidt.  9  Kan.  117; 
Stone  v.  Bird,  16  Kan.  488;  City  of  Wyan- 
dotte V.  Gibson,  25  Kan.  236. 

3.  The  next  assignment  of  error  is  that 
the  court  sustained  an  objection  to  a  ques- 
tion propounded  by  counsel  for  the  city  to 
witness  Frank  McCain,  on  the  ground  that 
the  same  was  not  proper  cross-examination. 
The  question  was  as  follows:  "Was  It  not 
lighter  tlian  almost  any  other  part  of  Com- 
mercial street?"  There  was  nothing  in  the 
direct  examination  with  reference  to  the 
light;  in  fact,  the  evidence  showed  that  the 
witness  was  not  present  when  the  accident 
occurred,  and  could  not  well  give  a  compari- 
son of  the  degrees  of  light  at  different  points 
on  the  sidewalk.  We  think  it  was  not  ger- 
mane to  the  examination  in  chief,  and  there 
was  no  error  in  sustaining  the  objection. 
Sumner  v.  Blair,  9  Kan.  521 ;  Pratt  v.  Brock- 
ett,  20  Kan.  201;  Maier  v.  Kandulph,  33 
Kan.  340, 6  Pac.  Rep.  625. 

4.  The  next  assignment  of  error  is  in  per- 
mitting the  plaintiff  below  to  introduce  a 
section  of  an  ordinance  of  the  city  of  Atchi- 
son. A  reference  to  the  record  shows  that 
the  objection  of  the  defendant  below  wassusr 
tained,  and  we  do  not  see  why  counsel  should 
complain.  A  word  in  passing  will  dispose 
of  the  further  objection  made,  as  to  the-  bill 
presented  to  the  city  council.  This  was 
wholly  immaterial,  as  the  record  shows  that 
the  claim  for  damages  was  presented  to  the- 
city  council,  and  disallowed. 

5.  A  final  objection  is  made  to  the  intro- 
duction of  the  evidence  of  Dr.  H.  P.  Grover. 
The  question  asked  was:  "What,  in  your 
opinion,  was  it  reasonably  worth,  the  serv- 
ice of  the  attending  physician  upon  Mr.  Rose,, 
yourself,  and  Dr.  Gough,  during  the  sickness 
as  the  result  of  this  injury?"  The  objection 
was  that  it  was  incompetent,  irrelevant,  and 
immaterial.  The  witness  answered:  "Idon't 
think  the  charge  of  one  hundred  dollars  out 
of  the  way. "  The  evidence  showed  that  Dr. 
Grover  was  a  physician,  living  where  the  de- 
fendant in  error  resided;  that  he  was  famil- 
iar with  the  prices  and  fees  of  a  physician;, 
and  we  think  the  question  and  answer  were 
proper  and  competent. 

6.  We  pass  to  the  next  assignment  of  error 
made  by  the  city  in  refusing  certain  instruc- 
tions asked.  The  record  discloses  the  fact 
that  20  special  instructions  were  asked  upon 
the  part  of  the  plaintiff  below,  and  27  upon 
the  part  of  the  city.  The  court  refused  all 
of  the  instructions  asked  upon  the  part  of  the 
plaintiff  and  defendant,  and  instructed  the- 
jury  upon  all  matters  arising  upon  the  plead- 
ings and  evidence,  and,  we  think,  correctly. 
This  court  has  commended  the  rule  adopted 
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by  the  trial  judge  in  this  case,  in  the  case  of 
Deilz  V.  Kegnier,  27  Kan.  109.  Chief  Jus- 
tice IIOKTON,  speaking  for  the  court,  says: 
"But  if  the  law  is  fully  declared  to  the  jury 
by  the  court  in  a  general  charge,  and  suob 
charge  embraces  all  points  arising  in  the  case, 
the  court  is  not  bound  to  repeat  its  charge  in 
the  form  of  special  instructions,  or  give  the 
special  inslructions  in  the  language  asked 
tor." 

7.  The  last  contention  of  the  counsel  for 
the  city  which  we  shall  notice  is  that  the  ev- 
idence WH8  insufiScient  to  establish  the  per- 
manent injury  of  the  plaintiff  below.  There 
was  considerable  medical  testimony  to  show 
the  nature  of  the  injury,  some  to  the  eftect 
that  the  injury  received,  by  the  defendant's 
falling  tlirough  the  sidewalk,  was  permanent. 
Others  testified  that  the  defendant  would  im- 
prove, with  proper  treatment.  There  was 
evidence  to  support  all  the  findings  of  the 
jury,  and  the  general  verdict  is  sustained  by 
sufficient  evidence,  and  we  fail  to  find  in  the 
record  any  good  reason  why  it  should  be  dis- 
turbed.  We  therefore  recommend  that  the 
judgment  of  the  court  below  be  affirmed. 

Pbr  Cubiah.    It  is  so  ordered. 


(43  Kan.   324) 

Washington  et  us.  v.  Hosp. 

(£«p)-enie  Court  of  Kantat.     March  8,  1890.) 

Tax-Saleb—Rbdbmptiok— Notice— Tax-Deeds. 

1.  The  notices  of  the  time  limited  to  redeem 
land  Bold  for  taxes  by  a  publication  and  posting 
must  bo  completed  four  months  before  the  ezpiriv- 
tion  of  the  time  within  which  such  land  may  be  re- 
deemed ;  and,  If  the  notices  are  posted  in  the  re- 
paired places  at  least  four  months  before  such 
time,  it  will  be  deemed  a  completed  notice  by  poat- 
inK,  and,  it  proper  publication  has  been  made,  a 
sufficient  compliance  with  section  187  of  the  taz- 
Uw. 

S.  A  tax-deed  regular  on  its  face  is  prima  far 
de  evidence  that  the  proceedings  were  regular, 
and  that  the  redemption  lists  and  notices  were 
property  posted;  and  to  overcome  this priTna /octe 
showing,  afflrraative  proof  is  neoessaiy. 

8.  The  presumption  of  law,  in  the  absence  of 
testimony,  18  that  a  public  officer  does  bis  duty; 
and,  where  the  affidavit  of  the  county  treasurer, 
attached  to  the  redemption  notices  in  bis  office,  re- 
cites that  the  notices  were  posted  at  four  different 
places  in  his  county,  one  of  which  was  in  his  office, 
it  must  t>e  aasumed,  in  the  absence  of  other  testi- 
mony, that  the  notices  were  posted  in  pubUc 
places,  and  that  one  of  them  was  posted  In  a  con- 
spicuous place  in  his  office. 
{Syllalms  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  Miller,  Judge. 

N.  Cree,  for  plaintiff  in  error.  Alden  <t 
McOreuj,  for  defendant  in  error. 

Johnston,  J.  This  is  a  proceeding  to  re- 
verse a  judgment  of  the  district  court  of 
Wyandotte  county  awarded  in  an  action  of 
ejectment  wherein  Leander  Hosp  sought  a 
recovery  of  real  estate  from  George  and  Alice 
Washington,  and  prevailed.  Husp  held  un- 
der a  tax-deed  regular  upon  its  face ;  and  the 
only  attack  made  upon  bis  title,  or  the  tax 
proceedings  on  which  it  was  founded,  was 
that  the  redemption  notice  given  was  insuf- 


ficient. According  to  the  notice  the  time 
limited  for  redeeming  the  land  in  controversy 
was  September  5,  1885;  and,  under  the  stat- 
ute requiring  notice  to  be  given  and  com- 
pleted four  months  before  the  expiration  of 
the  timeuf  redemption,  publication  and  post- 
ing of  the  notices  must  have  been  completed 
on  May  H,  1885.  The  statutory  provision 
which  governs  the  giving  of  such  notices,  or 
so  mucn  of  it  as  is  necessary  to  quote,  reads: 
"The  county  treasurer,  at  least  four  months 
before  the  expiration  of  the  time  limited  for 
redeeming  lands  as  aforesaid,  shall  cause  to 
be  published  in  some  paper  publtihed  in,  or 
of  general  circulation  in,  bis  county,  once  a 
week,  for  four  consecutive  weeks,  (the  pub- 
lication herein  provided  to  be  completed  at 
least  four  months  before  the  day  of  sale,)  a 
list  of  all  unredeemed  land.  *  ■*  *  He 
shall  also  cause  to  be  posted  for  the  same 
length  of  time  such  list  and  notice  in  at  least 
four  public  places  in  the  county,  one  of  which 
shall  be  in  some  conspicuous  place  in  bis  of- 
fice." Comp.  Laws  1885.  c.  107,  §  137.  The 
publication  in  the  newspaper  is  conceded  to 
be  sufficient,  and  the  notices  were  all  posted 
prior  to  May  5,  1885,  but  three  of  them  were 
not  posted  until  May  2,  1885;  and  it  is  now 
claimed  tliat  all  should  have  been  posted  four 
weeks  preceding  May  5,  1885.  The  conten- 
tion is  that  the  posting  must  correspond  with 
the  publication,  and  that  the  four-montha 
notice  of  redemption  cannot  be  given  by  post- 
ing unless  the  notices  are  posted  four  months 
and  four  weeks  before  tbe  expiration  of  the 
time  to  redeem.  This  construction  does  not 
accord  with  oar  view.  The  provision  re- 
quiring a  posting  "for  the  same  length  of 
time"  refers  to  the  period  of  four  months 
which  must  intervene  between  tlie  comple- 
tion of  notice  and  the  time  of  redemption. 
Tlie  theory  of  the  statute  is  that  notjice  by 
both  methods  shall  be  given  and  completed  at 
least  four  months  before  the  time  limited  to 
redeem.  The  notice  by  publication  is  com- 
plete when  it  has  been  published  in  a  news- 
paper of  general  circulation  once  a  week  for 
four  consecutive  weeks.  The  notice  by  post- 
ing is  complete  when  lists  and  notices  liave . 
been  posted  in  four  public  places  in  tbe  coun- 
ty, one  of  which  shall  be  in  some  conspicu- 
ous place  in  the  office  of  the  county  treasurer. 
It  may  be  granted  that  the  posting  is  as  es- 
sential as  tlie  publication,  and  that  the  notice 
in  each  case  must  be  "for  the  same  length  of 
time;"  that  is,  both  of  the  notices  in  th« 
present  case  must  have  been  completed  on 
May  5,  1885.  This  was  done,  and  we  think 
the  requirements  of  the  statute  were  com- 
plied with. 

Another  objection  to  the  notices  is  that  the 
proof  offered  did  not  show  that  they  were 
posted  in  public  places,  nor  that  one  of  them 
was  posted  in  a  conspicuous  place  in  the 
county  treasurer's  office.  The  tax-deed  un- 
der which  Hosp  claimed,  and  which  he  offered 
in  evidence,  being  regular  upon  its  face,  was 
prima  facie  evidence  of  the  regularity  of  the 
proceedings,  aod  that  the  ledemptloa  lists 
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and  notices  were  properly  posted  up.  Hav- 
ing established  his  case,  it  devolved  upon  the 
Wasliingtons  to  prove  that  the  notices  were 
not  posteil  as  the  law  required.  TUhe  only 
proof  offered  by  tbenp  to  sustain  tlieir  ciuim 
was  the  affidavit  of  the  county  treasurer 
found  in  the  record  of  the  county,  in  which, 
among  other  tilings,  he  recited  the  time  and 
places  in  bis  county  whefe  the  notices  were 
posted,  and  also  stated  that  one  of  them  was 
posted  i  n  bis  office.  No  testimony  was  offered 
to  show  that  the  places  where  the  notices 
were  posted  were  not  public  places,  nor  that 
the  one  posted  in  the  office  was  not  in  a  con- 
spicuous place.  More  than  that,  the  pre- 
sumption of  law,  in  the  absence  of  testimony, 
is  that  the  officer  does  his  doty;  and  in  this 
case  we  must  assume,  from  the  state  of  tbe 
record,  that  the  county  treasurer  did  that 
which  was  required  of  him.  There  was  no 
proof  offered  to  overthrow  the  prima  facie 
case  established  by  the  defendant  in  error. 
Stout  v.  Coates,  85  Kan.  882.  11  Pac.  Rep. 
151.  The  judgment  of  the  district  court 
must  be  affirmed;  all  the  Justices  concur- 
ring. 

(43  Kan.  327) 

Ball  v.  Biqoah  et  al. 
(Supreme  Corurt'of  Kansas.    Starch  8, 1890.) 

Justice '»F  the  Peace — JtmiSDicrioN— Appeal. 

1.  The  amount  claimed  in  a  plaintiffs'  bill  of 
particulars  fixes  the  jurisdiction  of  the  justice  of 
tbe  peace,  and  If  it  be  In  excess  of  iSOO,  the  justice 
has  no  jariadlction  of  the  action. 

2.  On  appeal  from  a  judgment  of  a  justice  of 
tbe  peace,  the  jurisdiction  of  the  district  court  is 
wholly  and  exciusively  appellate. 

ii.  Where  the  defendant  talces  an  appeal  from 
a  judgment  of  a  justice  of  the  peace,  and  Bles  no 
answer,  set-off,  or  counter-claim,  it  Is  sufficient  to 
raise  the  question  whether  the  court  has  jurisdic- 
tion if  be  objects  at  the  trial  to  tbe  introduction  of 
any  evidence  on  liehalf  of  plaintiffs  for  the  reason 
the  court  has  no  jurisdiction  of  tbe  subject-matter 
of  the  action. 
(Syllatms  by  Holt,  O.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Sbawnee  county;  John  Guthbie, 
Judge. 

W.  P.  Douthitt  and  Bennett  iZ.  Wheeler, 
for  plaintiff  in  error.  /.  B,  Johnson,  for  de- 
fendants in  error. 

Holt,  C.  This  action  was  brought  before 
a  justice  of  tbe  peace  of  Shawnee  county  by 
defendants  in  error,  as  plaintiffs,  against  the 
defendant.  In  their  bill  of  particulars, 
which  was  filed  on  the  25th  of  September, 
1884,  they  asked  judgment  for  9300.  and  in- 
terest from  September  14,  1884.  A  judg- 
ment was  rendered  in  favor  of  plaintiffs  in 
the  justice's  court,  but  the  amount  thereof  is 
not  stated  in  tbe  record.  The  defendant. 
Ball,  appealed  to  the  Sbawnee  district  court, 
where  the  action  was  tried  at  the  January 
term,  1887,  by  tlie  court  and  a  jury,  and  a 
verdict  rendered  in  favor  of  plaintiffs  for 
4350.75.  Afterwards  the  plaintiffs  filed  a 
remittitur  of  $50.75  of  the  verdict,  which 
was  allowed  by  tbe  conrt;  and  a  motion  for  a 


new  trial,  which  had  been  filed,  was  over- 
ruled,  and  judgment  entered  against  defend- 
ant for  8300,  and  costs,  over  his  objections 
and  exceptions.  In  liis  brief  he  presents  a 
single  question  for  our  consideration,  name- 
ly, whether  the  district  court  had  jurisdiction 
over  the  subject-mMtter  of  tbe  action.  The 
defendant  filed  neither  answer,  set-off,  nor 
counter-claim  to  the  plaintiff's  bill  of  partic- 
ulars; but  in  the  district  court,  after  the  jury 
bad  been  impaneled,  and  a  witness  called  for 
plaintiffs,  be  objected  to  the  introduction  of 
any  evidence  because  the  bill  of  particulars 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  also  for  the  reason  that 
the  court  had  no  jurisdiction  of  the  subject- 
matter  of  the  action.  The  plaintitTs  say  that 
this  objection  came  too  late,  and  that  all  ques- 
tions of  jurisdiction  had  been  waived  by  tbe 
defendant  taking  his  appeal,  and  appearing 
for  trial  in  tbe  district  court. 

Tbe  first  question  that  confronts  us  is 
whether  tbe  justice  of  the  peace  had  jurisdic- 
tion of  tbe  subject-matter  in  controversy. 
Section  2,  c.  81.  Ck>mp.  Laws  1885,  ("Pro- 
ciednre  Civil,  before  Justices,")  provides: 
"Lender  the  limitations  and  restriitions  here- 
in provided,  justices  of  the  peace  shall  have 
original  jurisdiction  of  civil  actions— ft'rst, 
for  the  recovery  of  money  only,  and  to  try 
and  determine  the  same,  where  the  amount 
claimed  does  not  exceed  three  hundred  dol- 
lars. "  This  section  fixes  the  jurisdiction  of 
tbe  justice  upon  the  amount  claimed.  In 
this  action  the  amount  claimed  over  $800  was 
but  a  iraction  of  a  dollar,  but  if  we  could  ex- 
tend it  60  cents  we  might  extend  it  $60.  The 
language  of  the  statute  is  imperative.  It 
lays  down  an  arbitrary  rule.  Tbe  line  is 
drawn  exactly  at  $300,  and  the  courts  have 
no  authority  to  change  or  enlarge  it.  Wag- 
staff  v.  Challiss,  31  Kan.  212.  1  Pac.  Rep. 
631;  Wilson  v.  Sparkman,  17  Fla.  871;  Cal- 
loway v.  Byram,  95  Ind.  423;  Elderkin  v. 
Spnrbeck,  2  Pin.  129.  Tlie  plaintiffs  con- 
cede that  ordinarily  the  jurisdiction  that  the 
district  court  obtains  by  virtue  of  an  appeal 
is  simply  that  of  the  justice  court;  but  they 
claim  that,  because  the  defendant  appealed, 
and  sought  the  district  court  as  the  fornm  in 
which  to  try  the  action,  he  has  waived  this 
rule.  The  jurisdiction  of  the  district  court 
is  exclusively  and  wholly  appellate.  Its  orig- 
inal jurisdiction  is  not  invoked  at  all.  If  tbe 
justice  court  was  without  jurisdiction,  it  fol- 
lows that  the  district  court  was  also  without 
jurisdiction.  If  the  court  had  no  jurisdiction 
over  the  subject-matter  of  the  controversy, 
objection  could,  be  made  at  any  tame  during 
the  trial  in  the  district  court.  The  judgment 
before  the  justice,  being  coram  non  judice, 
was  void,  and  could  have  been  enjoined  in 
an  attempt  to  collect  the  same  by  execution. 
Perhaps  this  method  was  as  speedy  and  inex- 
pensive as  any  for  contesting  in  the  courts 
the  question  whether  the  judgment  of  the 
justice  of  the  peace  was  void.  Certainly,  it 
was  one  of  tbe  methods  open  to  the  defend- 
ant. 
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This  decision  makes  no  novel  application 
of  the  law.  In  Cooban  v.  Bryant,  36  "Wis. 
605,  the  plai  ntiff  obtained  a  judgment  against 
the  defendant,  who  appealed;  and  the  su- 
preme court,  reversing  the  judgment  of  the 
trial  court,  held,  if  tlie  justice  court  had  no 
jurisdiction,  the  trial  court  acquired  none  by 
the  appeal,  and  remanded  the  case  with  di- 
rections to  dismiss  the  action.  This  was  sub- 
stantially the  rule  in  Dillard  t.  Kailroad  Co.. 
58  Mo.  69,  and  in  Taylor  v.  Smith,  64  IlL 
445.  Shuster  v.  Finan,  19  Kan.  115,  and 
Miller  v.  Bogart,  Id.  117,  are  not  in  con- 
flict with  this  case.  In  Shuster  v.  Finan, 
there  was  an  agr«*ement  of  the  parties,  en- 
tered into  in  writing,  to  transfer  the  case  to 
the  district  court,  and  no  appeal  was  taken. 
In  Miller  v.  Bogart,  the  justice  of  the  peace 
had  jurisdiction  originally  of  the  case,  and 
the  question  of  jurisdiction  was  raised  in  that 
case  upon  an  entirely  different  case  than  the 
one  raised  in  this.  It  was  also  held  in  the 
latter  case  that  no  objection  was  made  during 
the  term  the  action  was  tried,  and  when  the 
objection  was  made  it  came  too  late. 

The  taking  of  an  appeal  would  waive  any 
question  of  jurisdiction  of  the  person,  and  all 
irregularities  in  the  appeal ;  but  there  was  no 
waiver  of  the  jurisdiction  of  the  court  of  the 
aubject-matter  by  defendant  appealing.  His 
objection  to  the  jurisdiction  made  in  the  dis- 
trict court  was  in  time,  and  in  the  proper 
manner,  and  should  have  been  sustuined,  and 
the  action  dismissed.  We  recommend  that 
the  case  be  reversed  and  remanded,  with  di- 
rections to  dismiss  the  action. 

Feb  Cubiak.  It  is  so  ordered;  all  the 
Justices  concurring. 


(43  Kan.  814)  

Bbadlkt  et  al.  e.  Habwi  at  dl. 

{Buprtme  Court  of  Karuat.  March  8, 1890.) 
PxTttxm — Fboxibbokt  Nots — Bukdin  or  Paoor. 
The  ^ving  of  a  promisBory  note  for  an  antece- 
dent debt  Is  prinui/aoie  not  a  payment  or  eztin- 
guishment  of  the  debt,  and  will  not  be  ao  regarded 
unless  that  la  the  express  agreement  of  the  parties ; 
and,  where  a  party  alleges  ••  a  defense  that  the 
note  was  accepted  as  payment,  the  burden  of  proof 
rests  npon  him  to  show  that  such  was  the  purpose 
and  agreement  of  the  parties. 

{SvllcUnu  by  the  Court.) 

Error  from  district  court,  Graham  county; 
Louis  K.  Fbatt,  Judge. 

C.  W.  Bmith  and  W.  B.  Ham,  for  plain- 
tiff in  error.  H.  J.  Hartot,  tor  defendants  in 
error. 

Johnston,  J.  This  was  an  action  brought  In 
the  district  court  of  Graham  county  by  Brad- 
ley, Wheeler  &  Co.  against  Harwi  &  Lank  and 
B.  J.  Uarwi,  torecoverthepurchasepriceofa 
stock  of  goods  sold  by  them  to  one  W.  H. 
Keasoner  on  December  16,  1886.  The  plain- 
tiff alleged,  among  other  things,  that  the 
company  sold  the  stock  of  goods  on  credit 
to  Keasoner  nt  the  time  mentioned,  and  that 
in  March,  1887,  he  sold  the  greater  part  of 
the  goods  to  Harwi  &  Lank  under  a  contract 


with  them  by  which  they  were  to  pay  the 
purchase  price  of  the  goods  to  Bradley, 
Wheeler  &  Co.,  as  agreed  upon  between  the 
plaintiff  and  Ileasoner.  The  answer  of  the 
defendants  admitted  purchasing  the  goods 
from  Keasoner,  but  they  alleg^  that  they 
had  paid  the  full  value  of  the  same  to  Kea- 
soner. They  denied  that  they  ever  assumed 
the  indebtedness  of  Keasoner  to  plaintiff  on 
the  goods,  and  for  a  further  defense  alleged 
"  that,  subsequent  to  the  said  sale  and  deliv- 
ery of  the  goods  aforesaid  by  the  said  Kea- 
soner to  these  defendants,  the  said  Keasoner 
has  paid  off  and  discharged  the  acoount  sued 
on  in  this  action  by  note  accepted  and  taken 
as  payment  and  extinguishment  of  said  debt 
accrued. "  In  the  plaintiff's  reply  the  alle- 
gations of  defendants'  answer  were  denied. 
A  trial  of  the  cause  was  bad,  with  a  jury, 
npon  the  issues  thus  presented,  and  in  charg- 
ing the  jury  the  following  instruction  was 
given:  "The  defendants  deny  any  liability 
to  plaintiffs  upon  the  causes  of  action  set  up 
in  the  petition,  and  claim  that  they  bought 
a  part  of  the  implements  referred  to  in  the 
petition  from  said  Keasoner,  and  paid  him 
for  them.  They  also  claim  that  plaintiffs 
settled  the  claim  sued  on  with  said  Keasoner, 
by  taking  bis  notes  therefor  in  full  setQe- 
mentof  said  claim,  after  the  purchase  and 
delivery  of  a  part  of  said  implements  by  them 
from  Keasoner.  If  the  evidence  offered  by 
defendants  Is  equally  or  more  convincing  to 
you  than  the  testimony  to  the  contrary  is, 
that  either  or  both  of  said  claims  as  made  by 
defendants  are  true,  then  your  verdict  should 
be  for  defendants."  An  exception  was 
taken  to  this  instruction,  and  the  giving  of 
the  same  is  the  only  ground  of  error  assigned 
for  reversal. 

It  devolved  upon  the  plaintiff  to  establish 
the  allegation  that  there  had  been  an  assump- 
tion of  the  indebted  ness  by  the  defendants,  but 
In  the  latter  part  of  the  instruction  the  burden 
of  proof  is  placed  upon  the  plaintiff  in  regard 
to  whether  the  note  was  taken  from  Keason- 
er as  a  payment  and  an  extinguishment  of 
the  original  indebtedness.  In  tliis  respect 
the  charge  was  erroneous.  It  is  now  well 
settled  that  the  giving  of  a  promissory  note 
to  meet  an  antecedent  debt  is  not  a  payment 
or  an  extinguishment  of  the  debt  for  which 
it  is  given,  unless  that  is  the  express  agree- 
ment of  the  parties.  Without  such  an  agree- 
ment, the  original  debt  would  prima  facte 
continue  to  exist,  and  the  promissory  note 
given  would  be  regarded  merely  as  an  evi- 
dence of  indebtedness.  The  one  who  alleges 
that  there  was  such  an  agreement,  or  that  the 
note  was  accepted  in  satisfaction  of  the  pre- 
existing debt,  takes  upon  himself  the  buiden 
of  proving  it.  The  defendants,  having  set 
up  this  defense,  and  alleged  that  the  debt 
had  been  extinguished  by  the  execution  of 
the  promissory  note,  must  prove  the  allega- 
tion by  a  preponderance  of  the  testimony. 
The  theory  upon  which  the  case  waa  submit^ 
ted  to  the  jury  required  the  plaintiff  to  prove 
the  non-existence  of  an  agreement  tiiat  the 
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note  was  taken  In  discharge  of  the  debt, 
whUe  under  the  authorities  such  note  is 
prima  facie  not  a  payment  or  discharge  of 
such  indebtedness.  Kermeyer  v.  Newby,  14 
Kan.  164;  McCoy  v.  Hazlett,  Id.  430;  Shep- 
ard  V.  Allen,  16  Kan.  182;  Medberry  v. 
Soper,  17  Kan.  369;  Mnllins  v.  Brown,  82 
Kan.  812,  4Fac.  Bep.  805;  Bank  t.  New- 
ton, 14  Fac.  Bep.  432 ;  1  Amer.  &  £ng. 
Qjrclop.  Law,  102,  and  cases  cited.  For  the 
error  above  mentioned  the  judgment  must  be 
reversed,  and  a  new  trial  granted;  all  the 
justices  concurring. 


(43  Kan.  31S) 

Limerick  et  al.  v.  Mtjki.att. 
(Supreme  Court  of  Kangaa.    March  8, 1890.) 
JosncB  or  thb  Fbace — Disqvauvioatioii — Ix- 

TBBI8T. 

i;  At  common  law,  it  ia  a  mtsdemeaDor  for  a 
Jastice  of  the  peace  to  act  as  agent  for  one  of  the 
parties  litigating  before  him. 

2.  A  justice  of  the  peace  was  given  a  large 
block  of  notes  by  a  plaintift,  under  an  agreement 
with  him  that  actions  were  to  be  brought  upon  the 
notes  before  the  jnatioe,  if  they  could  not  be  col- 
lected by  the  justice  without  suit.  The  agreement 
farther  provided  that  if,  in  the  actions  commenced 
before  him  upon  the  notes,  "the  justice  was  able 
to  make  his  costs  out  of  the  defendants,  he  was  to 
do  so;  but,  if  he  could  tiot  make  his  costs  out  of 
the  defendants,  he  was  not  to  get  his  own  costs. " 
Held,  that  the  agreement  between  the  justice  and 
the  plaintiff  made  the  justice  an  interested  party 
in  tbe  result  of  the  actions,  and  therefore  disquali- 
fied him  to  act  as  justice  of  tbe  peace  in  the  case. 

8.  Seld,  further,  that  a  justice  of  the  peace 
to  whom  an  action  upon  one  of  the  notes  was  trans- 
ferred on  change  of  venue  from  the  justice  ori^' 
nally  issuing  the  summons,  and  also  that  the  dis- 
trict court  to  which  the  plaintiff  appealed,  proper- 
ly sustained  motions  to  dismiss  all  prior  proceed- 
ings liecause  the  action  was  commenced  before  a 
instioe  wlio  was  interested  in  the  ease,  and  tliere- 
fore  disqualified. 

{Syllabus  bu  the  Court) 

Error  from  district  court,  McPbersonooon- 
ty;    Frank  Boster,  Judge. 

Fralk  O.  White,  for  plaintiffs  in  error. 
Simpson,  Bowker  <C  Travis,  for  defendant  in 
error. 

HoRTON,  C.  J.  The  facts  in  this  case  are 
as  follows:  On  AIay22.  1883,  Henry Murlatt 
executed  his  promissory  note,  payable  on  Oc- 
tober 1,  1883,  to  the  order  of  the  Burlington 
Insurance  Company,  for  828.65.  Tbe  note 
was  subsequently  assigned  in  writing  to  John 
F.  Limerick  &  Co.  On  the  19th  of  August, 
1887,  the  note  being  in  tbe  possession  of  C. 
M.  Bruce,  a  justice  of  the  peace  of  the  city  of 
McPherson,  a  summons  was  issued  thereon 
by  him,  and  delivered  to  A.  J.  Brown,  a  con- 
stable, for  service.  Tbe  summons  was  served. 
At  the  commencement  of  the  action  a  bond 
for  costs  was  filed  and  approved  by  tbe  jus- 
tice. On  the  29tb  of  August,  1887,  at  the 
time  for  the  return  of  the  summons,  Murlatt 
filed  an  .iffidavit  for  a  change  of  venue  from 
C.  M.  Brace,  the  justice  of  the  peace,  on  ac- 
count of  prejudice,  The  application  was 
granted,  and  the  justice  transmitted  all  of 
tbe  papers  to  B.  F.  Short,  another  justice  of 
the  peace  of  tbe  city  of  McPherson.  ■  On  (he 


5tb  of  September,  1887,  the  case  came  on  to 
be  heard ;  and  Murlatt  presented  a  motion  to 
dismiss  the  case  upon  the  ground  that  C.  M. 
Bruce,  before  whom  the  action  was  com- 
menced,  was  at  tbe  time  the  agent  of  JohnF. 
Limerick  &  Co.  for  the  collection  of  the  note, 
and  also  for  the  reason  that  no  valid  bond 
for  costs  had  ever  been  executed  or- filed, — 
Limerick  &  Co.  being  uon-residents.  The 
motion  to  dismiss  was  sustained  by  the  jus- 
tice of  the  peace  to  whom  the  case  tiad  been 
transferred,  and  Limerick  &  Co.  appealed  to 
the  district  court.  A  motion  was  made  to 
dismiss  tlie  case  in  the  district  ccatrl  for  the 
same  reasons  that  were  presented  to  the  jus- 
tice of  the  peace.  The  district  court  sus- 
tained the  motion,  and  entered  a  dismissal, 
with  costs  agiiinst  Limerick  &  Co.  It  ap- 
pears from  the  record  tliatC.  M.  Bruce,  prior 
to  the  commencement  of  this  action  before 
him,  was  given  a  large  block  of  notes  by 
Limerick  &  Co.,  under  an  agreement  that  ac- 
tions were  to  be  brought  thereon  before  him 
if  the  notes  could  not  be  collected  by  the  jus- 
tice without  suit.  The  note  in  dispute  is 
one  of  the  notes  received  by  C.  M.  Bruce  un- 
der this  arrangement.  It  is  also  shown,  we 
think,  that  the  bond  for  cost  was  signed  in 
blank  by  the  parties  whose  names  are  at- 
tached thereto.  -  The  justice  filled  up  the 
bond  in  the  absence  of  the  parties  and  the 
sureties,  and  then  flled  and  approved  the 
same. 

We  think,  upon  the  facts  disclosed  by  the 
record,  that  the  judgment  of  the  district 
court  must  be  affirmed.  A.  B.  Brown,  the 
constable,  teslifled,  among  other  things,  as 
follows:  "Question.  Now,  to  refresh  your 
memory,  Mr.  Brown,  I  ask  you  if  this  clause 
wasn't  inserted  in  this  contract,  that  Mr. 
Bruce  should  take  these  notes,  and  sue  upon 
them,  and,  in  case  he  was  able  to  make  his 
costs  out  of  the  defendants,  he  was  to  do  so; 
and,  if  he  couldn't  make  costs  out  of  the  de- 
fendants, he  was  not  to  get  .his  own  costs? 
Answer.  That  was  my  understanding.  I 
don't  know  whether  it  was  in  there.  Q. 
How  did  you  get  that  understanding?  A. 
It  was  talked  there.  Q.  I  will  ask  you  if 
you  were  a  party  yourself  to  tliat  contract, 
as  constable?  A.  I  was  to  a  part  of  the  con- 
tract; I  was  tbe  party  to  serve  the  papers 
that  were  issued  to  me,  and  I  was  to  serve 
them  on  tbe  same  terms  that  the  justice  of 
the  peace  was  to  issue  them.  Q.  What  were 
the  terms  you  were  to  serve  them  on?  A. 
I  was  to  serve  them  on  the  terms,  if  we  got 
the  costs  out  of  the  defendants,  I  was  to  get 
my  costs,  and,  if  I  didn't,  I  wasn't."  C.  M. 
Bruce  denied  that  the  agreement  was  as 
Brown  stated.  He,  however,  admitted  that 
a  written  agreement  was  entered  into  be- 
tween him  and  Limerick  &  Co.,  but  said  the 
paper  was  lost,  and  could  not  be  produced. 
The  presumptions  are  all  in  favor  of  the  rul- 
ings of  the  trial  court;  and,  where  the  testi- 
mony in  a  case  is  in  any  way  conflicting,  it 
must  be  construed,  if  possible,  to  sustain  tbe 
court.     We  must,  therefore,  under  the  geU' 
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eral  finding  of  the  trial  court,  accept  the  tes- 
timony of  A.  R.  Brown  as  true. 
~  Under  tlie  agreement  entered  into  between 
0.  M,  Bruce,  tlie  justice  of  the  peace,  and 
Limericic  &  Co.,  Bruce  was  interested  in  the 
action  commenced  before  liim.  If  he  could 
not  recover  bis  cosU  from  Murlatt,  the  pay- 
ee, he  w'as  not  to  receive  any  costs.  Tliis,  of 
course,  wus  an  inducement  for  him  to  render 
judgment  against  Murlatt  in  order  to  obtain 
his  costs,  whether  Murlatt  was  liable  or  not 
upon  the  note.  In  one  Sense,  the  agreement 
was  in  the  nature  of  bribery.  It  was  very 
much  as  if  Bruce  was  to  receive  money  from 
Limerick  &  Co.  if  lie  would  render  judgment 
againsi  Murlatt,  the  malier  of  the  note.  "It 
occasionally  happens  tliat,  while  a  court  has 
jurisdiction  over  the  subject-matter  in  con* 
troversy,  and  the  parties  to  tlie  action,  the 
judge  of  the  court  is  disqunlifled  from  acting 
by  reason  of  his  having  an  interest  in  the 
suit,  or  his  being  related  to  some  of  the  par- 
ties, or  his  being  within  some  of  the  disqual- 
ifications recognized  by  the  common  or  by  the 
statute  law.  It  is  a  maxim  of  every  country 
that  no  inanstiould  be  judge  in  his  own  case. 
The  learned  wisdom  of  enlightened  nations, 
and  tlie  unlettered  ideas  of  ruder  societies, 
are  in  full  accordance  upon  this  point;  and, 
wherever  tribunals  of  justice  have  existed, 
all  men  have  agreed  that  a- judge  shall  never 
have  the  power  to  decide  where  he  is  himself 
a  party.  In  England  it  has  always  been  held 
that,  however  comprehensive  may  be  the 
terms  by  which  jurisdiction  is  conferred  upon 
a  judge,  the  power  to  decide  his  own  cause  is 
alwiiys  a  tacit  exception  to  the  authority  of 
his  ufilce."  Freem.  Judgm.  §  144.  In  the 
case  of  Hesketh  y.  Braddock,  3  Burrows, 
1847,  a  judgment  of  the  portmote  court  of 
the  city  of  Chester  was  reversed  by  the  great 
sessions  for  the  county  of  Chester,  and  the 
reversal  affirmed  by  thecourt  of  king's  bench, 
because  the  person  who  tried  the  cause,  and 
the  officer  who  returned  them,  were  inter- 
ested in  the  cause.  In  Dyer  v.  Smith.  12 
Conn.  384,  it  is  said:  "The  court  instructed 
the  jury  that  if  the  defendant,  when  he  is- 
sued the  writ  and  rendered  judgment,  was 
the  owner  of  the  note  on  which  tlie  suit  was 
brought,  and,  knowing  himself  lo  be  such 
owner,  instituted  the  suit,  and  rendered  the 
judgment,  for  the  pnrpose  of  collecting  his 
own  debt,  he  was  liable  in  this  action  for 
having  caused  the  plaintiff  to  be  arrested  and 
committed  to  jail.  The  law  thus  laid  down 
by  thecourt  is  founded  upon  theolearest  prin- 
ciples of  the  common  law,  and  of  natural 
justice.  It  would  be  a  reproach  to  the  law 
to  allow  a  man  to  be  a  judge  in  his  own  case. 
It  is  said  to  be  <one  of  the  great  ends  of  the 
institution  of  civil  society  to  prevent  men 
from  being  judges  in  cases  wherein  they  are 
concerned,  and  to  remit  the  decision  of  ad- 
verse interests  to  those  who  can  have  no  in- 
terest whatever  in  the  determination  of  any 
such  cases.'  The  Two  Friends,  1  C.  Rob. 
(Amer.  Ed.)  282;  Mayor  of  Hertford's  Case, 


1  Salk.  396."  At  common  law  it  is  a  high 
misdemeanor  for  a  justice  of  the  peace  to  act 
as  agent  for  one  of  the  partii-s  litigating  be- 
fore him.  Boyer  v.  Potta,  14  Serg.  &  R.  157. 
So,  where  a  justice  of  tlie  peace,  who  was  a 
surveyor  of  the  highways,  joined  in  making 
an  order  at  the  session  in  a  matter  which 
concerned  his  office,  and  his  name  was  put  in 
the  caption,  the  order  was  for  this  reason 
quashed.  Case  of  Foxham  Tithing,  2  Salk. 
607.  It  is  said  in  Boyer  v.  Potts,  supra: 
"Justices  of  the  peace,  no  doubt,  frequently 
act  as  agents  for  those  who  employ  them; 
but  they  ought  to  know  that  they  do  so  at 
the  peril  of  being  convicted  of  a  highly  ag- 
gravated misdemeanor,  which  is  indictable 
at  the  common  law.  Ignorance  cannot  pal- 
liate a  crime  of  this  sort,  for  the  turpitude  of 
acting  both  as  a  judge  and  party  in  the  same 
cause  cannot  but  be  obvious  to  the  dullest 
comprehension."  It  is  the  right  of  every 
citizen  of  the  state  to  have  a  fair  and  impar- 
tial trial.  This  right  applies  to  civil  as  well 
as  criminal  causes,  and  not  only  to  judges  of 
courts  of  record,  but  also  to  justices  of  the 
peace,  and  all  other  persons  authorized  to  de- 
cide between  parties  in  respect  to  their  legal 
rights. 

In  this  case,  C.  M.  I^ruce  not  only  issued 
the  summons  in  a  case  in  which  he  was  in- 
terested, but  he  also  filed  and  approved  a 
bond  for  costs.  Therefore,  in  a  case  in  which 
he  was  interested,  he  passed  upon  the  form  of 
the  bond,  and  the  sufficiency  of  the  sureties 
thereto.  As  Bruce  was  interested,  and  as  be 
was  nut  and  could  not  be  impartial,  he  was. 
disqualified  to  act  in  the  case.  The  appear- 
ance of  Murlatt  to  take  a  change  of  venue  on 
account  of  prejudice  did  not  waive  the  dis- 
qualification of  C.  M.  Bruce,  or  confer  upon 
him  juiisdiction.  As  soon  as  the  cause  was 
in  the  possession  of  a  justice  competent  to. 
bear  and  dispose  of  motions,  Murlatt  filed 
a  motion  to  dismiss.  This  motion  was  sus- 
tained, and  in  the  district  court  a  similar 
motion  was  sustained.  Therefore  the  case 
does  not  come  here  as  if  judgment  had  been 
rendered,  and  then  collaterally  attacked.  The 
motiuns'to  dismiss  were  in  the  natui-e  of  di- 
rect attacks  upon  the  prior  proceedings.  Ex- 
ceptions were  taken  to  Bruce  acting  us  a  jus- 
tice of  the  peace  as  soon  as  Murlatt  had  the 
case  before  a  justice  who  was  disinterested. 
Murlatt  consented  to  nothing  which  aided  or 
helped  Limerick  &  Co.  Limerick  &  Co.  are 
not  innocent  parties;  they  are  wrong-doers. 
By  their  iigreement  with  Bruce,  the  justice 
of  the  peace,  they  placed  before  him  a  temp- 
tation— an  Inducement— to  render  a  judg- 
ment corruptly.  Such  an  agreement  between 
the  parties  was  not  only  improper,  hut  ille- 
gal. The  conduct  of  Limerick  &  Co.  deserves 
severe  censure,  not  support  or  toU-ration. 
State  v.  Cross,  38  Kan.  696, 17  Pac.  Rep.  190; 
Sigourney  v.  Sibley,  21  Pick.  101;  Hall  v. 
Thayer,  105  Mass.  219.  The  judgment  of 
the  district  court  will  be  affirmed;  all  the 
justices  concurring. 
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Shebman  Centeb  Town  Co.  t>.  Swioabt. 

(Supr«m«  Court  of  Kansag.    March  8, 1890.) 
Cospo&inoNS — Contracts— AuTHORiTT  of  Ofh- 

0EB8. 

1.  Where  the  president  and  secretary  of  a  cor- 
pcration  execute  a  contract  In  behalf  of  the  com- 
pany, which  is  reg^ilar  on  ita  face,  and  not  shown 
tobe  ontside  of  the  regular  business  of  the  corpo- 
ration, it  is  prima  facie  evidence  that  it  was  exe- 
cutCNl  with  authority;  and  those  who  deny  the 
authority  take  upon  themselves  the  burden  of  es- 
tablishing their  claim. 

3.  Whore  the  president  and  secretary  of  a 
corporation  act  openly  and  pnblioly  as  its  agents  in 
making  contracts,  and  generally  in  mamwing  its 
business,  with  the  understanding  and  acquiescence 
of  the  directors  that  thev  shall  so  act,  the  oorpom- 
tion  will  not  be  relieved  from  liability  upon  con- 
tracts so  made,  upon  the  mere  ground  that  the  di- 
rectors failed  to  formally  confer  authority  on  these 
officers  by  vote  or  resolution  entered  on  the  records 
of  the  corporation. 

(Syllabtis  by  Oie  Court.) 

Error  from  district  court.  Sherman  county; 
Louxs  K.  Pkatt,  Judge. 

J.  H.  Sterling,  for  plaintiff  in  error.  Bag- 
ley  it  Andrews,  for  defendant  in  error. 

Johnston,  J.  William  B.Swigart  brought 
this  action  against  the  Sherman  Center  Town 
Compuny,  to  recover  damages  for  the  breach 
of  a  contract  by  which  the  company  bound 
itself  to  remove  a  building,  with  a  stock  of 
goods  which  was  therein,  from  Itasca  to  Sher- 
man Center,  and  there  place  the  building,  upon 
lots  which  the  company  agreed  to  convey  to 
Swlgart,  in  good  condition ,  over  a  cellar  and 
foundation  similar  to  that  upon  which  it 
stood  in  Itasca.  The  cause  was  tried  without 
a  jury,  and  a  general  finding  made  by  the 
court  that  Swigart  was  entitled  to  recover 
from  the  town  company  8250,  and  upon  this 
judgment  was  entered.  Some  argument  is 
made  tliat  the  making  of  the  contract  was 
not  within  the  chartered  powers  of  the  com- 
pany, but  this  question  is  not  raised  by  the 
pleadings,  and  there  is  nothing  in  the  record 
which  discloses  what  the  authorized  purposes 
of  the  company  are. 

The  principal  contention  is  that  the  coo- 
tract  was  entered  into  without  authority 
from  the  directors  of  the  company.  There  is 
sufiBcient  evidence,  we  think,  to  sustain  the 
general  finding,  holding  the  company  liable 
on  the  contrac|;.  It  was  executed  in  due 
form  by  the  president  and  secretary  of  the 
company,  and,  being  regular  upon  its  face, 
and  executed  by  the  duly-constituted  officers 
of  the  corporation,  it  is  prima  facie  evidence 
that  it  was  executed  with  authority;  and 
those  who  deny  the  authority  take  upon 
themselves  the  harden  of  establishing  their 
claim.  The  company  has  received  the  bene- 
fits of  the  contract,  and  no  questfon  regard- 
ing the  authority  of  the  officers  was  raised 
until  about  the  time  this  action  was  brought. 
The  board  of  directors  consisted  of  seven 
members,  a  majority  of  whom  resided  in 
.Sherman  Centef,  and  were  fully  cognizant 
that  the  president  and  secretary  were  acting 
for  the  company,  and  had  made  this  and 
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many  other  similar  contracts  in  behalf  of  the 
company.  Some  claim  is  made  that  no  au- 
thority had  been  formally  conferred  upon 
them  to  i:epresent  the  company,  and  that  the 
rules  governing  the  corporation  did  not  war- 
rant them  in  the  exercise  of  tlie  powers  which 
they  assumed  to  exercise;  but  there  is  no 
competent  proof  what  the  charter  and  by- 
laws of  the  corporation  provided,  nor  was  the 
record  of  the  official  proceedings  of  the  board 
of  directors  offered  in  evidence.  Express 
authority  by  resolution,  directing  the  presi- 
dent and  secretary  to  represent  tiie  company, 
and  execute  the  contracts,  is  not  indispensa- 
ble to  the  exercise  of  that  power  by  these 
officers,  as  their  authority  may  be  implied 
from  their  conduct  and  acquiescence  of  the 
directors.  The  general  understanding  among 
the  directors  was  that  the  president  and  sec- 
retary should  act  for  the  company  in  making 
contracts,  and  in  managing  the  business  af- 
fairs of  the  corporation.  They  acted  openly 
and  publicly  as  the  Bgents  of  the  company, 
with  the  full  knowledge  and  acquiescence  of 
the  directors.  The  president  of  the  corpora- 
tion testitied  that  there  was  no  vote  or  reso- 
lution formally  entered  authorizing  them  to 
make  contracts  and  manage  the  affairs  of  the 
corporation,  and  that  the  reason  that  a  meet-  , 
ing  was  not  called  for  that  purpose  was  that 
they  had  been  advised  by  their  attorney  that 
that  procedure  was  unnecessary  to  the  exer- 
cise of  such  authority.  While  he  says  that 
no  official  record  was  made  of  their  authority, 
it  was  understood  among  them  that  the  presi- 
dent and  secretary  should  do  the  business  of 
the  company.  We  think  the  legitimate  in- 
ference to  be  drawn  from  the  testimony  is 
that  they  were  legally  authorized  to  act  for 
the  company,  and  that  it  should  not  escape 
liability  upon  its  contracts  on  the  mere 
ground  that  the  authority  was  not  expressly 
conferred  by  resolution  entered  upon  the  rec- 
ords of  the  corporation.  University  v.  Mar- 
tin, 39  Kan.  750, 18  Pac.  Rep.  941;  Giles  v. 
Ortman,  11  Kan.  59;  Durham  v.  Coal  Co.. 
22  Kan.  282. 

The  refusal  to  continue  the  cause  is  as- 
signed as  error,  but  a  sufficient  showing  of 
diligence  to  obtain  the  testimony  of  the  ab- 
sent witness  was  not  made,  and  the  court 
certainly  did  not  abuse  its  discretion  In  de- 
nying the  application. 

The  other  objections  are  not  of  sufficient 
importance  to  require  notice.  Judgment  af- 
firmed; all  the  justices  concurring. 


(43  Kan.  282) 
SBERltAN   CeNTEB   TOWN  CO.  0.  MORRIS. 

(Supreme  Court  of  Kansas.    March  8, 1890.) 

COKPOBATIOHS— COHTRAOTB  — TTtTRA.  VlRSS  — ES- 
TOFPBI. 

1.  A  corporation  which  has  enjoyed  the  l>ene- 
fits  of  a  contract  cannot  plead  that  it  was  ultra 
vireg,  where  no  fraud  is  intended  or  has  been  com- 
mitted. 

3.  A  provision  in  a  charter  of  a  private  busi- 
ness corporation,  that  "the  indebtedness  cl  the 
company  shall  not  exceed  $500  at  any  one  time, " 
must  be  regarded  as  merely  a  by-law,  and  there- 


Digitized  by 


LiOogle 


570 


PACIFIC  BEPOBTEB,  Vol.  23. 


(Ean* 


fore  directory  only.    Such  a  provision  will  not  an- 
nnl  a  contract  of  which  the  corporation  has  en- 
ioyed  the  benefit. 
(Syllabus  by  the  CawrL) 

Error  from  district  court,  Sherman  county; 
Louis  K.  Phatt,  Judge. 

7.  H.  Sterling,  for  plaintiff  in  error.  J. 
W.  Lewis,  for  defendant  in  error. 

HoRTON.  C.  J.  J.  R.  Morris  recovered  a 
judgment  against  the  Sherman  Center  Town 
Company  for  $1,804.85,  with  interest  and 
costs.  This  judgment  is  complained  of  by 
the  town  company.  The  principal  grounds 
of  defense  are  that  the  written  contract  was 
not  authorized  by  the  board  of  directors  of 
the  town  company,  and  also  that  it  is  ultra 
vires.  The  company  is  a  corporation,  organ- 
ized under  the  laws  of  the  state  for  "the  pur- 
chase of  lands,  the  surveying  and  platting  of 
town-sites,  selling  lots  and  other  lands,"  The 
charter  also  provides  that  "the  indebtedness 
of  the  company  shall  not  exceed  $500  at  any 
time."  The  number  of  directors  of  the  com- 
pany were  seven,  and  at  Ihe  time  of  the  exe- 
cution of  the  contract  D.  O.  Clark  was  the 
president,  andSamuelJ.  Gandy  the  secretary. 
The  contract  related  to  the  purchase  of  a 
stock  of  general  merchandise,  valued  at 
31,904.22.  It  was  executed  in  the  name  of 
the  company,  signed  by  its  president  and 
secretary,  with  the  seal  of  the  company  at- 
tached. Before  this  action  was  brought,  the 
contract  hud  been  fully  complied  with  on  the 
part  of  the  seller,  and  all  the  purchase  price 
paid  but  $1,304.22,  the  balance  sued  for. 
The  case  was  tried  before  the  court  without  a 
jury,  and  a  general  Qnding  made  in  favor  of 
Morris  against  the  town  company. 

The  rule  Is  that  a  corporation  has  no  powers 
except  such  as  are  granted  or  necessarily  im- 
plied by  its  chHrter.  If  we  could  ascertain 
from  the  testimony  that  the- town  company 
had  not  received  the  benefit  or  proceeds  of 
Ifie  merchandise  purchased  by  its  president 
and  secretary,  we  would  have  no  liesitation 
in  saying  that  the  plaintiff  below  was  not 
entitled  to  recover.  It  does  not  appear  from 
the  charter  that  the  corporation  had  any  au- 
thority or  power  to  engage  in  buying  and 
selling  general  merchandise.  It  appears, 
however,  from  the  testimony,  that  at  the  time 
the  contract  was  executed  the  stock  of  mer- 
chandise was  at  Voltaire,  in  Sherman  county. 
After  the  contract  was  executed,  and  a  part 
of  the  purcha.se  money  paid,  the  merchandise 
was  removed  from  Voltaire  to  Sherman  Cen- 
ter, where  the  business  of  the  town  company 
was  carried  on,  and  where  a  majority  of  the 
directors  of  the  company,  reside.  There  is 
testimony  tending  to  show  that  the  company 
sold  the  merchandise,  and  appropriated  iis 
proceeds  to  its  own  use  and  t)eneflt.  The 
town  company  did  not  show,  or  offer  to  show, 
that  the  president  and  secretary  of  the  com- 
pany purchased  or  received  the  merchandise 
for  their  own  use  and  benefit  or  that  they  ap- 
plied the  proceeds  to  their  own  use  and 
beneflt    The  general  rule  is  that  where  a 


contract  executed  by  a  corporation -is  vltra 
vires,  and  the  corporation  receives  the  money 
or  property  paid  upon  such  contract,  the 
money  or  the  value  of  the  property  may  be 
recovered,  to  prevent  injury  resulting  from 
the  application  of  ultra  vires  upon  a  cor- 
porate contract,  if  no  fraud  is  intended  or 
has  been  committed.  "After  a  corporation 
has  enjoyed  the  beneQt  of  a  contract  or  other 
arr£(ngement  made  in  good  faith  with  any  of 
its  regular  agents,  it  is  but  fair  that  every 
reasonable  presumption  should  be  made  in 
order  to  hold  the  transaction  binding  upon 
the  company.  Under  these  circumstances, 
the  acquiescence  of  the  shareholders  mav  oft> 
en  be  presumed."  2  Mor.  Priv.  Corp.  §  632. 
While  an  executory  contract  made  by  a  cor- 
poration without  authority  cannot  be  en- 
forced, yet,  where  the  contract  has  been  ex- 
ecuted, and  the  corporation  has  received  the 
benefit  of  it,  the  law  interposes  an  estoppel, 
and  will  not  permit  the  validity  of  the  contract 
to  be  questioned.  Durham  v.  Mining  Co., 
22  Kan.  232;  Kennedy  v.  Bank.  7  Keb.  S9; 
Rich  V.  Bank,  Id.  201;  University  v.  Martin, 
39  Kan.  750,  18  Pac  Rep.  941;  White  v. 
Bank,  22  Pick.  181;  Allegheny  City  v. 
McClurkan,  14  Pa.  St.  81.  Where  a  con- 
tract results  to  the  beneflt  of  a  corporation, 
very  slight  evidence  of  acquiescence  or  appli- 
cation  will  be  sufficient  to  give  it  validity. 
Getty  V.  Milling  Co.,  40  Kan.  281,  287, 19 
Pac.  Rep.  617. 

We  think  that  the  limitation  of  $500  in  the 
charter  of  the  corporation  cannot  be  regarded 
of  any  more  force  than  a  by-law.  The  stat- 
ute of  the  state  provides  that  the  charter  of 
an  ordinary  private  corporation  shall  set  forth 
the  amount  of  its  capital  stock,  but  does  not 
require  its  indebtedness  shall  have  other  limit. 
The  limitation,  therefore,  of  $500  is  for  the 
direction  of  the  officers  and  agents  of  the  cor- 
poration, and  may  be  considered  directory 
only.  It  does  not  annul  the  contract.  "Where 
the  corporation  has  had  the  l>eneflt  of  an  act 
performed  by  an  agent  in  disregard  of  a  mere 
formality,  slight  evidence  will  usually  be 
sufficient  to  establish  ratification  by  the  sliare- 
holders,  or  an  estoppel  by  reason  of  laches." 
2  Mor.  Priv.  Corp.  §  634;  Ang.  &  A.  Corp. 
8  264:  Bates  v.  Bank,  2  Ala.  462;  Bond  t. 
Bank,  2  Ga.  92. 

The  other  alleged  errors  are  not  sufficiently 
material  or  important  to  comment  upon. 
The  judgment  of  the  district  court  will  be 
affirmed;  all  the  justices  concurring. 


(43  Kan.  2S0) 


Statb  e.  Blakeslt. 
{Supreme  Court  of  Kansas.    March  8, 1890.) 

IiAKCENT — REOEITINa  StOU(X  (}00DB — Wl'l  '(!■■■. 

1.  Counts  for  grand  larceny  and  for  unlawfoUj 
and  feloniously  receiving  the  stolen  property,  do- 
scribed  in  the  count  for  larceny,  may  be  properly 
joined  in  the  same  information  or  Inolotment. 

2.  Where  a  witness  for  the  prosecution  In  a 
criminal  cause,  upon  re-examlnation.  In  explaia- 
ing  collateral  matters  drawn  out  upon  his  cros*- 
examination,  implicates  the  defendant  In  another 
offense  than  the  one  charged  against  him,  and  ne 
objection  is  taken  at  ttie  time  to  his  stataoMMt^ 
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cnch  nnswers,  affecttng  collateral  matters  only, 
cannot  afterwards  be  oontradioted  by  the  wit- 
nesses for  the  defendant. 

S.  An  examination  of  the  record  tn  this  case 
•hows  that  the  evideoce  is  greatly  conflioting,  but 
it  cannot  be  said  that  the  vardiot  is  not  supported 
by  solBoient  evidence. 
(SyUalnu  by  the  Court.) 

Appeal  from  district  court,  Ssllne  county; 
B.  F.  Thompson,  Judge. 

ZoviU  <t  Norris,  for  appellant.  L.  B. 
KeUogg,  Attjr.  Qen.,  and  B.  W.  Blair,  tot  the 
State. 

HoBTON,  G.  J.  On  the  12th  day  of  Feb- 
ruary, 1889,  P.  L.  Qebbart  made  complaint 
before  (I.  H.  Bishop,  a  justice  of  the  peace  of 
the  city  of  Salina,  charging  James  Blakesly 
with  stealing,  taking,  and  carrying  away  a 
gate,  a  water-tank,  and  20  pieces  of  lumber, 
all  of  the  value  of  832.  A  warrant  was  is- 
sued by  the  justice,  and  the  defendant  was 
arrested,  and  had  his  prefliminary  examina- 
tion for  the  offence  of  larceny.  He  was 
bound  over  to  appear  at  the  next  term  of  the 
district  court  to  answer  the  charge.  On 
March  4,  188&,  the  county  attorney  of  Saline 
county,  filed  an  information  in  the  district 
rourt  of  that  county,  charging  Blakesly  with 
stealing,  taking,  and  carrying  away  one  gate, 
of  the  value  of  $7;  one  water  tank,  of  the 
value  of  08.60;  and  20  pieces  of  pine  timber, 
of  the  value  of  $12,  the  goods  and  chattels  of 
Davis.  Briggs,  and  Gebhart.  On  the  18th  day 
of  March,  1889,  the  information  was  amend- 
ed by  adding  an  additional  count  thereto, 
charging  the  defendant  with  unlawfully  and 
feloniously  buying,  receiving,  and  taking 
into  bis  possession  the  gate,  water-tank,  and 
lumber  described  in  the  first  count.  Blakes- 
ly was  tried  March  23,  1889.  He  was  ac- 
quitted of  the  charge  of  larceny,  but  con- 
victed of  buying,  receiving  and  taking  into 
his  possession  the  property  described  in  the 
information.  He  was  adjudged  to  pay  a  fine 
of  $100,  and  also  all  the  costs  of  the  prosecu- 
tion, and  was  ordered  to  be  committed  to  the 
coaaty  jail  until  the  fine  and  costs  were  paid. 
He  appeiEils  to  this  court. 

1.  It  is  claimed  that  the  trial  court  com> 
mitted  material  error  in  requiring  the  de- 
fendant to  go  to  trial  on  the  charge  of  buy- 
ing, receiving,  and  taking  into  his  possession 
stolen  property,  without  his  first  having  had 
a  preliminary  examination  therefor.  This 
question  was  raised  on  motion  only,  and  not 
by  a  plea  in  abatement.  It  is  not  properly 
before  us  for  determination.  "It  is  not  nec- 
essary that  the  information  itself  should 
show  that  a  preliminary  examination  had 
been  first  had  before  the  filing  of  the  informa- 
tion, nor  that  the  information  itself  should 
show  a  legal  cause  for  filing  the  same  with- 
out such  preliminary  examination;  and  an 
information  otherwise  good,  filed  without 
such  showing,  will  be  held  good  on  a  motion 
to  quash  or  on  a  motion  in  arrest  of  judg- 
ment. "  State  V.  Finley,  6  Kan.  366.  Even, 
however,  if  the  motion  to  quash  the  informa- 
tion were  treated  as  a  plea  in  abatement,  as 


the  defendant  was  convicted,  of  a  misde- 
meanor only,  and  not  a  felony,  he  cannot 
urge  as  a  ground  for  a  new  trial,  or  in  arrest 
of  judgment,  that  he  did  not  have  a  proper  pre* 
liminary  examination.  In  State  t.  Watson, 
80  Kan.  281,  1  Fac.  Bep.  470,  the  syllabus 
reads:  "  Where  a  defendant  is  prosecuted  for 
a  felony  which  includes  a  misdemeanor  of 
the  kind  above  mentioned,  and  no  proper 
preliminary  examination  has  been  had  for 
either  the  felony  or  the  misdemeanor,  and  the 
defendant  files  a  plea  in  abatement  because 
of  such  want  of  preliminary  examination,  and 
the  court  overrules  the  same,  and  the  defend- 
ant la  afterwards  tried  and  found  guilty  of 
the  misdemeanor  only,  and  is  sentenced 
therefor,  held,  that  no  material  error  was 
committed." 

2.  It  is  next  claimed  that  the  court  com- 
mitted error  in  not  requiring  tbestate  to  elect 
on  which  count  of  the  information  it  would 
go  to  trial,  for  the  reason  that  the  two  counts 
stated  separate  and  distinct  offenses.  The 
point  is  not  tenable.  Counts  for  grand  lar- 
ceny, and  for  receiving  stolen  property,  may 
be  properly  joined.  State  T.  Daubert,  42 
Mo.  242;  Gandolpho  t.  State,  33  Ind.  489. 

3.  It  is  further  claimed  that  the  court  com- 
mitted error  in  allowing  a  witness  to  testify 
that  railroad  ties  and  timber  which  the  wit- 
ness thought  belonged  to  the  Union  Pacific 
Bailway  Company  were  found  upon  the 
premises  of  the  defendant,  thereby  attempt- 
ing to  show  that  the  defendant  had  bought 
or  received  other  stolen  property.  This  evi- 
dence was  wholly  incompetent,  and  ought 
not  to  have  been  received  by  the  court,  but, 
as  the  court  withdrew  the  evidence  from  the 

.  consideration  of  the  Jury,  the  defendant  has 
no  material  ground  for  complaint.  State  t. 
Fooks,  29  Kan.  425;  State  v.  Furbeck.  Id. 
535;  Whittaker  ▼.  Yoorbees,  38  Elan.  71, 15 
Pac.  Bep.  874.  Charles  Williams  gave  simi- 
lar evidence,  but  the  record  shows  that  one 
exception  only  was  taken  to  what  be  testified 
toaboutraiiroadtiesandtimber.  Theexcep- 
tion  occurred  in  the  following  extract  from 
his  evidence:  "Question.  While  you  were  at 
Blakesly's,  did  you  see  any  railroad  ties  about 
his  place?  Answer.  I  did,  sir.  Q.  Wheis 
did  you  see  them?  (Objected  to  as  incompe- 
tent, irrelevant,  and  immaterial.  Objection 
overruled,  and  defendant  excepted.)  A.  I 
saw  them  on  the  north  side  of  bis  field,  in  • 
straw-stack."  Blakesly  then  proceeded  to 
tell  in  detail  all  about  tlfe  railroad  ties  and 
timber,  without  other  objection  or  exception, 
and  no  motion  was  made  to  strike  out  his 
answers,  or  to  instruct  the  jury  to  disregard 
the  same.  Under  these  circumstances,  the 
defendant  is  in  no  condition  to  complain  of 
the  testimony  of  Williams. 

4.  It  is  also  claimed  that  the  court  should 
have  ruled  out  the  answers  of  Charles  Will> 
iams,  wherein  he  attempted  to  Implicate 
Blakesly  in  a  matter  for  which  he  had  been 
arrested..  In  order  to  fully  understand  the 
point  presented,  it  is  necessary  to  quote  from 
the  testimony.    Williams  was  a  witness  i])< 
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trodnced  upo9  the  part  of  the  prosecution. 
To  affect  his  credibility,  the  counsel  for  the 
defendant  asked  him,  on  cross-examination: 
Question.  What  are  you  charged  with  now 
you  are  in  jail?  Answer.  1  am  charged 
now  with  taliing  a  plow,  a  spool  of  wire,  and 
n  sbytbe  from  Skel ton's  place;  that  is  what  I 
am  charged  with  now."  Upon  re-examina- 
tion of  this  witness,  the  counsel  for  the  pros- 
ecution asked  him:  "Question.  How  about 
this  plow  and  wire  business?  Was  you  ar- 
rested the  same  day  you  was  charged  with 
it?  Answer.  No,  sir;  it  was  like  this:  I 
was  working  for  the  defendant,  breaking 
colts,  herding,  stretching  wire,  setting  posts, 
and  digging  holes;  that  was  ray  busini'ss, — 
every  tiling.  Q.  Go  on.  A.  I  was  working 
for  Mr.  Blakesly.  He  had  been  away  that 
day,  and  there  was  no  one  there  except  my- 
self. I  was  herding,  watering,  and  tending 
'  to  his  hogs,  and  doing  other  work  there.  He 
came  home  about  three-quarters  of  an  hour 
by  sun,  and  said:  •  Have  you  driven  the  colts 
to-day;'  and  I  said  '  No,'  that  I  had  not  time; 
that  there  was  no  one  to  attend  to  the  things 
but  me.  He  says:  ■  Those  colts  must  be 
driven  out  every  day,  after  the  chores  are 
done;  drive  them  every  day.'  He  says: 
•  You  can  drive  them  as  far  as  Brookville, 
but  drive  them  moderately,  and  in  coming 
back,  come  back  by  Skellon's  place.  I  have 
bought  a  spool  of  wire  there  and  a  scythe,  and 
bring  them  and  a  plow  along  back  with  you ;' 
and  I  did  so.  About  forty  rods  from  the 
house,  Mr.  King  and  his  boy,  a  disinterested 
party  to  roe,  came  out,  and  says:  '  Stop  that.' 
Q.  Is  that  the  plow  and  spool  of  wire  that 
you  got  that  evening, — is  that  what  you  are 
charged  with  stealing?    A.  Yes,  sir." 

No  objection  was  made  to  the  hist  questions 
or  answers.  No  motion  was  made  to  strike 
out  the  answers,  or  to  withdraw  them  from 
the  consideration  of  the  jury;  therefore  the 
court  committed  no  error  in  receiving  them, 
as  no  exception  was  taken  at  the  time.  Sub- 
sequently the  counsel  for  the  defendant  at- 
tempted to  introduce  evidence  to  contradict 
these  answers.  Where  a  witness  makes 
statements  as  to  collateral  raattei-s  upon 
cross-examination,  or  upon  re-examination 
without  objection,  his  answers  cannot  be 
contradicted  by  other  witnesses.  Therefore 
the  court  properly  rejected  the  impeaching 
testimony  as  to  collateral  issues.  To  pre- 
vent the  evidence  of  Williams  upon  collateral 
matters  from  affecting  prejudicially  the  de- 
fendant, the  court  gave  the  following  instruc- 
tion: "The  jury  are  instructed  that  the  ex- 
planation given  by  the  witness  Charles 
Williams,  as  to  how  he  came  to  be  in  posses- 
sion of  the  property  he  is  charged  with  hav- 
ing stolen,  is  to  be  considered  by  you  solely 
as  affecting  his  credibility  as  a  witness,  and 
must  not  be  considered  in  reference  to  or  in 
any  Wiiy  affecting  the  defendant  in  this  case. " 

5.  It  is  finally  claimed  that  the  verdict  in 
the  case  is  not  supported  by  sufficient  evi- 
dence. The  testimony  of  the  prosecution  es- 
tablished that  the  property  described  in  the 


information  had  been  recently  stolen  from 
the  parties  therein  named,  and  that  soon 
thereafter  it  was  found  upon  the  premises, 
and  in  the  possession  of  the  defendant.  The 
testimony  of  the  defendant  tended  to  sliow 
that  Charles  Williams,  a  witness  for  the  pros- 
ecution, stole  the  property  which  was  found 
at  defendant's  place;  that  Williams  claimed 
to  own  the  property;  that  he  got  it  from  a 
man  by  the  name  of  Thompson,  for  whom 
he  had  worked;  that  defendant  never  at 
any  time  laid  any  claim  to  it,  or  any  part 
of  it;  and  that  the  property  was  left  in 
a  public  place,  and  exposed  in  the  most 
public  manner.  It  is  well  established 
that  the  verdict  of  a  jury  will  not  be 
disturbed  if  there  is  sufficient  testimony  to 
sustain  it.  We  cannot  see.  from  the  record 
before  us,  tliat  there  is  any  failure  of  evi- 
dence. It  is  evident  that  the  jury  did  not  be- 
lieve all  the  witnesses  offered  by  the  defend- 
ant The  trial  judge,  who  had  the  opportun- 
ity of  seeing  all  the  witnesses  and  hearing 
them  testify,  declared,  by  his  judgment  and 
sentence,  that  he  thought  the  jury  ought  to 
have  believed  the  testimony  of  the  prosecu- 
tion. It  is  the  province  of  the  jury  to  settle 
all  questions  of  fact,  and  when  their  verdict 
is  sustained  by  the  testimony,  and  upheld  by 
the  judgment  of  the  trial  court,  we  ought 
not  to  interfere.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  justices 
concurring. 


(«  Kaa.  »9> 
Statb  t>.  Otebstbkbt. 

(Supreme  Court  of  KtxnMX.    March  8,  1890.) 

ABDUCTIOK  —  CONCCBINAOS  —  ISTDICTXKNT Kvi- 

SBNOE.      , 

1.  An  informatiOD,  otherwise,  good,  charging 
E.  O.  with  the  abduction  of  a  femaleuader  theage 
of  18  years,  from  her  porentB,  for  the  purpose  of 
concubinage,  is  not  vitiated  by  the  addition  of  the 
words  "for  the  purpose  of  having  sexual  inter- 
course with  him,  the  said  E.  O. " 

2.  Where  the  evidence  establishes  that  the  de- 
fendant, a  married  man,  and  a  girl  of  the  age  of  IS, 
occupied  a  club-room  together,  being  the  only  per- 
sons in  the  building,  going  there  about  midnight, 
and  remaining  until  nearly  dayUght  the  next 
morning,  and  that  before  and  since  that  time  be 
had  been  paying  assiduous  attentions  to  the  girL 
giving  her  presents,  taking  walks  with  her,  and 
meeting  her  alone,  and  at  hb  own  hoase,  when  Ua 
wife  was  away,  and  that  he  wrote  letters  to  her, 
all  without  the  consent  of  her  parents,  it  is  suffi- 
cient to  sustain  a  verdict  under  a  charge  of  abduct- 
ing a  female  under  the  age  of  18  years  for  the  pur- 
pose of  concubinage. 

8.  Letters  without  date  or  signature,  but  shown 
to  have  been  in  the  handwriting  of  the  defendant, 
and  bearing  evidence  within  themselves,  and  by 
comparison  with  other  letters  actually  received  by 
the  girl  seduced,  that  they  were  intended  for  the 
said  girl,  and  were  written  when  he  was  crimi 
nally  Intimate  with  her,  are  admissible  in  evidence 
against  the  defendant,  although  there  was  no  po»- 
iti  ve  proof  that  they  had  been  actually  received  by 
the  girl. 
(Syllabus  by  Holt,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Ellis  county;  8.  J.  Osborm. 
Judge. 

The  defendant  was  charged  in  an  informa- 
tion which,  omitting  the  formal  parts,  was 
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as  follows:  "One  Eclgar  Overstreet  did  then 
and  there,  'feloniously,  one  Artie  Toms,  a 
female  under  the  age  of  eighteen  years,  to-wit, 
of  the  age  of  sixteen  years,  take  away  from 
A.  R.  Toms,  her  father,  and  M.  E.  Toms,  her 
mother,  they,  the  said  A.  R.  Toms  and  M. 
£.  Toms,  then  and  there  having  the  legal 
charge  of  the  said  Artie  Toms,  without  the 
consent,  and  against  the  will,  of  the  said  A. 
R.  Toms  and  M.  E.  Toms,  for  the  purpose  of 
concubinage,  by  having  sexual  intercourse 
with  him,  the  said  Edgar  Overstreet."  .  At 
the  September,  1889,  term  of  the  Ellis  dis- 
trict court,  he  was  tried,  foand  guilty,  and 
sentenced  to  imprisonment  in  tlie  peniten- 
tiary for  the  term  of  tiiree  years.  From  that 
judgment  he  appeals.  The  testimony  intro- 
duced  at  the  trial  showed  that  Artie  Toms,  a 
girl  16  years  old,  September,  1888,  was  liv- 
ing with  her  parents  in  Ellis  county,  and 
that  the  defendant  was  a  near  neighbor,  a 
married  man,  and  father  of  two  children: 
that  there  had  been  an  intimacy  between  Ar- 
tie and  defendant  since  midsummer,  1888. 
The  most  direct  and  positive  testimony  of 
any  fla<;rant  act  was  in  reference  to  the  night 
of  the  17tb  and  18th  of  January,  1889.  when 
Artie  spent  part  of  the  night  with  the  de- 
fendant alone,  in  a  gambling  or  club  room 
above  a  billiard  hall  near  her  father's  dwell- 
ing. The  first  part  of  that  night  she  staved 
with  a  Mrs.  Doige,  who,  with  her  husband, 
occupied  one  part  of  her  father's  residence. 
About  raidnigtit,  Mr.  Doige  came  home  from 
this  club-room.  When  he  entered  the  house, 
the  girl  arose,  went  out  of  doors,  and  into 
tills  club-room,  with  the  defendant.  Her 
father  and  mother  were  aroused.  Her  father, 
following,  and  ascertaining  where  the  girl 
was,  tri^  to  ol>tain  the  key  of  the  man  who 
had  rented  the  room;  but,  being  unable  to 
get  it,  he  watclied  the  place  until  nearly  6 
o'clock  the  next  morning,  when  the  defend- 
ant unlocked  the  door  at  the  foot  of  the  stair- 
way leading  to  this  room,  and  let  the  girl  out, 
who  went  home,  and  he,  reiocking  the  door, 
went  up  stairs  again.  Shortly  afterwards, 
Mr.  Toms  went  away  for  a  few  minutes, 
leaving  some  one  else  to  watch  the  door. 
While  Mr.  Toms  was  away  the  defendant 
came  down,  opened  the  door,  and  passed  out 
by  a  back  alley.  Overstreet  had  been  very 
attentive  to  io'tie  for  several  months  prior 
to  Jiinuary  18tb.  He  had  given  her  a  num- 
ber of  presents, — a  guitar,  breastpin,  rings, 
ear-rings,  books,  and  music, — and  had  also 
taught  her  to  play  on  the  guitar.  He  had 
been  in  the  habit  of  walking  by  the  house,  or 
standing  opposite  to  Artie's  window,  com- 
municating with  her  by  means  of  signs  upon 
his  fliigers,  supposed  to  be  the  deaf  and  dumb 
alphabet.  Wlien  he  commenced  going  with 
ber  the  girl  w.a8  an  obedient  and  dutiful 
daughter,  and  was  attending  the  public 
scliools,  but  she  l)ecame  disobedient, — left 
school;  and,  when  she  was  sent  away  to  an- 
other town,  Overstreet  wrote  for  her,  and  she 
came  back.  He  had  been  remonstrated  with 
by  Artie's  motlier  and  her  two  sisters,  and  at 


one  time  agreed  to  cease  going  with  the  girl, 
but  did  not  keep  his  promise.  There  is  quite 
a  volume  of  testimony  showing  the  opposi- 
tion of  Artie's  father  and  mother  to  this  in- 
timacy between  her  and  the  defendant;  also, 
the  remonstrances  of  her  mother  and  two 
sisters.  The  mother's  testimony,  which  was 
substantially  corroborated  by  her  two  daugh- 
ters, was  that  Artie  and  the  defendant  were 
together  a  great  many  times  both  before  and 
after  the  18thof  January.  Her  mother  testi- 
fied that  her  attention  was  first  called  to  his 
improper  actions  by  others.  She  then  watched 
him,  and  found  that  he  would  come  by  the 
house,  and  make  signs,  and  shortly  after- 
wards the  girl  would  leave  the  house,  and 
meet  him.  At  one  time  the  mother  followed 
her  daughter  up  to  Mr.  Overstreet's  house, 
and  saw  Artie  and  defendant  sitting  together 
on  the  sofa, — he  with  his  head  close  to  her 
shoulder.  Mrs.  Overstreet  was  away  at  the 
time.  She  said  that  he  monopolized  her  com- 
pany, and  kept  ber  away  from  other  young 
people.  When  he  went  out  to  walk  he  would 
meet  her.  That  whenever  Mrs.  Overstreet 
was  away  from  home  the  girl  would  slip  out 
of  the  house,  and  go  up  there.  AVhen  he 
came  alraut,  slie  would  steul  out  of  the  house, 
"and  we  would  miss 'her,  and  couldn't  find 
her.  Slie  did  tljis  hundreds  of  times,  and  I'd 
follow  them,  and  sometimes  I'd  find  them; 
and  that  was  the  way  it  was  all  the  time." 
There  were  a  number  of  letters  Introduced 
in  evidence  by  the  state.  The  first.  Exhibit 
A,  was  a  letter  found  beside  Artie's  trunk. 
The  first  part  of  the  letter  wan  as  follows: 
"Dearest  Loved  One:  Good  morning,  my  lit- 
tle black  rascal.  I  have  just  gotten  up,  and  - 
it  is  twenty  minutes  past  three.  I  say,  yoo 
had  better  take  a  few  more  lessons  from  Kin- 
ney, and  take  them  regular.  I  want  you  to 
learn  me  before  long,  or  as  soon  as  we  go  to 
Texas.  Mrs.  Doige  didn't  say  anything  to 
Jen  about  us  last  night."  His  wife's  name 
was  Jennie.  Further  along  in  the  letter, 
writing  of  Mrs.  Doige,  he  says:  "I  told  her 
to  shut  up,  and  then  I  cussed  Mrs.  Doige  un- 
til I  went  to  sleep.  We  will  fool  ber,  if  she 
does  think  she  will  find  anything  out."  In 
another  part  of  the  letter  he  says:  "Brown- 
wood  is  where  my  father  lives.  It  is  a  good 
place  to  go.  You  can  go  there,  and  wait  for 
me.  Tell  your  ma  I  am  not  a  Texan,  but  I 
would  not  be  ashamed  of  it  if  I  was,  for  the 
people  in  the  town  I  lived  in  are  ten  limes 
smarter  than  the  people  of  Ellis.  Well,  now, 
don't  talk  about  short  letters,  for  yonrs  is 
still  shorter  than  mine.  You  are  very  sweet, 
and  I  love  you  very  much.  I  will  stop  now, 
for  I  want  to  see  you.  May  be  I  will  write 
more  when  I  go  up-town.  Yours  forever." 
The  next  letter  was  found  behind  the  look- 
ing-glass in  Mr.  Toms'  house.  It  was  ad- 
dressed, "Dearest  Loved  One,"  and  contains 
a  great  many  terms  of  endearment,  closing 
with:  "I  love  you,  and  none  but  you.  I  love 
you,  if  you  hate  me.  You  want  to  fuss, 
don't  you,  my  sweet  little  black  rascal. 
Please  don't  get  mad  at  me,  little  sweet  love. 
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Yours."  These  letters  are  without  signa- 
ture, but  were  identified  as  being  in  tlie 
band  writing  of  the  defendant.  Then  follows 
in  evidence  quite  a  number  of  letters,  in  the 
same  handwriting,  whicli  were  found  by  Mrs. 
ToiQS  at  the  defendant's  house.  She  said  she 
knew  they  bad  been  locked  up  in  Artie's 
trunk,  but  had  been  taken  out,  and  were  up 
there.  They  are  full  of  endearing  appella- 
tions, and  are  very  fervid  in  their  protesta- 
tions of  afFection,  and  show  considerable  in- 
genuity and  versatility  in  the  use  of  pet 
names.  In  various  parts  they  refer  to  "Jen" 
in  disparaging  terms,  spoke  of  her  mother 
slightingly,  and  of  her  two  sisters  somewhat 
bitterly.  The  letters  were  addressed  to 
"Loved  One,"  "Dearest  Loved  One." 
"Sweet,  Darling  Angel,"  "Dearest  Sweet 
Little  Loved  One,"  "My  Darling  Sweet- 
heart," "Darling  Artie."  and  "Sweetest  Dar- 
ling." They  contained  such  phrases  as: 
"Darling,  will  you  please  forgive  me?  Yea, 
forgive.me;  yes,  love.  I  would  kiss  your  lit- 
tle foot,  if  you  would  say  please  to  me." 
"Sweetest,  Darling  Artie:  Please  destroy 
this  letter  as  soon  as  you  read  it.  I  love  you, 
little  sweet  darling,  and  it  is  awful  hard  for 
me  to  stay  away  over  here,  and  you  over 
there  to  talk.  You  must  not  get  mad  at  me 
so  much.  There,  I  see  the  finger.  I'm 
coming."  "You  are  a  daisy,  and  I  love  you 
one  hundred  million  steam-boats  full,  and  I 
know  that  I  would  like  to  be  over  there  with 
you  now.  I  would  squeeze  you  so  hard  you 
would  say:  •  Stop,  you  old  fool,  ybu.'  "  "I 
love  you,  and  have  not  the  least  love  for  any 
one  else.  You  are  my  queen,  myall."  "Ob, 
darling  I  how  could  I  get  along,  and  nut  talk 
with  you  evey  day?  You  don't  know  how 
bad  it  makes  me  feel.  I  could  kill  that  old 
sow  for  coining.  1  hate  her,  the  old  devil  I 
We  must  find  some  way  to  talk  a  little,  any 
way,  or  we  will  go  to  Texas  at  once.  I  love 
you,  my  own  sweet  little  queen,  and  I  want 
you  all  to  myself,  and  I  am  going  to  have 
you,  or  die  trying. "  And  so  on  ad  nauseam. 
A.D.  Oilkeson,  for  appellant.  L.  B.  Kel- 
logg, Atty.  Gen.,  and  W.  B.  Nicholson,  for 
the  State. 

Holt.  C.  The  provision  of  the  statute  un- 
der which  this  prosecution  was  commenced  is 
section  35  of  the  Grimes  Act,  to-wit:  "Every 
person  who  shall  take  away  any  female  un- 
der the  age  of  eighteen  years  from  her  father, 
mother,  guardian,  or  other  person  having  le- 
gal charge  of  her  person,  without  their  con- 
sent, either  for  the  purpose  of  prostitution  or 
concubinage,  shall  upon  conviction  thereof 
be  punished,"  etc>  The  defendant  insists 
that  the  information  was  insutficient.  He 
says  that  if  it  had  followed  the  wording  of 
the  statute,  simply,  it  would  have  been  a 
good  information  under  section  35,  but  the 
addition  of. the  words  "by  having  sexual  in- 
tercourse with  him,  the  said  Edgar  Over- 
street,  "  limited  the  scope  of  the  section,  and 
precluded  the  idea  of  concubinage.  He  fur- 
ther objects  that  the  evidence  did  not  sustain 


the  verdict,  and  that  the  instructions  defining 
"concubinage"  were  misleading  and  errone- 
ous. Was  the  offense  described  in  section  35 
charged  in  the  information,  or  was  it  vitiated 
by  the  addition  of  the  words  "by  having  sex- 
ual intercourse  with  him,  the  said  Edgar 
Overatreet?"  And  was  the  evidence  sufii- 
cient  to  sustain  the  verdict?  The  informa- 
tion, evidence,  and  instructions  are  consist- 
ent with  each  other;  and  the  objections  made 
by  the  defendant  are  fairly  in  the  record. 
They  are  practically  the  same,  and  what  we 
may  say  in  examining  the  evidence  will  de- 
cide also  the  other  objections  named. 

There  is  not  a  particieof  testimony  to  show 
that  the  defendant  kept  or  boarded  Artie 
Toms  at  any  place,  or  that  he  kept  house  with 
her;  but  it  is  established  that  he  occupied  a 
room  alone  with  her  nearly  all  night  of  the 
17th  and  18th  of  January,  1889.  It  is  con- 
tended by  the  defendant,  however,  that,  even 
if  there  was  criminal  intercourse  on  that 
night,  yet  that  act  alone  would  not  constitute 
the  offense  of  concubinage.  He  insists  that 
there  must  have  been  a  cohabitation — a  liv- 
ing together  as  husband  and  wife — before  the 
crime  charged  could  have  been  consummated. 
The  defendant  cites  a  number  of  authorities 
to  sustain  his  contention,- — among  others,  the 
case  of  Cannon  v.  U.  S.,  116  U.  S.  55,  6  Sup. 
Ct.  Rep.  278,  bat  that  authority  is  not  exactly 
applicable  to  this  case.  That  decision,  con- 
struing the  provisions  of  the  Edmunds  law, 
aimed  against  polygamous  marriages,  held 
that  it  was  hot  necessary  to  the  commission 
of  the  offense  that  the  party  charged  should 
occupy  the  same  room,  or  sleep  in  the  same 
bed,  or  have  sexual  intercourse,  with  the 
females  charged  to  have  been  his  polygamous 
wives,  but  it  was  enough  simply  that  be  oc- 
cupied the  same  house,  and  ate  for  any  con- 
siderable time  at  the  same  table.  We  pre- 
sume that  the  gravame^i  of  the  offense  of  con- 
cubinage is  not  simply  living  in  the  same 
house  together,  but  having  intercourse  with 
each  other,  as  man  and  wife,  when  there  has 
been  no  legal  marriage.  Bouvier  defines  (ion- 
cubinage  to  be  "the  act  or  practice  of  cohab- 
iting in  sexual  commerce  without  the  author- 
ity  of  law,  or  a  legal  marriage."  In  Missouri 
they  have  exactly  the  same  statute  as  section 
35,  which  was  construed  recently  in  the  case 
of  State  V.  Peasel,  74  Mo.  524.  The  court 
says:  "To constitute  concubinage,  witbinthe 
meaning  of  section  1257,  Rev.  St.  1879,  [sim- 
ilar  to  section  35]  which  makes  it  an  offense 
to  carry  off  any  female  u  nder  the  age  of  eight- 
een years  for  the  purpose  of  concubinage,  it 
is  not  necessary  that  the  illicit  intercourse 
should  continue  for  an  indefinite  or  consider- 
able length  of  time.  A  single  act  is  suffi- 
cient." This  question  was  raised  by  the  giv- 
ing of  an  instruction  by  the  trial  judge.  Hon. 
H.  S.  Kelley,  whose  work  on  Criminal 
Pleading  and  Practice  the  defendant  cites 
as  authority  in  this  action.  The  instruction 
was  to  the  effect  "that,  if  the  jury  believed 
from  the  evidence  that  defendant  did  take 
away  from  her  father  Bella  Murray,  a  fe- 
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male  under  the  age  of  eighteen  years,  for  the 
purpose  of  concubinage, — that  is,  for  the  pur- 
pose of  cohabiting  with  her,  as  man  and  wife, 
in  sexual  intercourse, — for  any  length  of 
time,  even  for  a  single  night,  without  the  au- 
thority of  a  legal  marriage,  they  would  find 
him  guilty."  The  point  was  raised  by  the 
defendant  in  that  case  that  the  word  "concn- 
binage"  meant  something  more  than  a  single 
act  of  sexual  intercourse;  buttheconrt  held, 
sqnarely,  that  a  single  act  was  sufficient  to 
coastitote  the  crime.  We  are  aware  that 
there  are  other  definitions  of  the  word  "con- 
cubinage," but  we  are  not  inclined  to  explain 
and  refine  away  the  meaning  of  a  wholesome 
and  remedial  statute,  when  it  fully  covers  the 
mischief  intended  to  be  reached.  The  main 
crime  contemplated  by  this  statute  is  the  tak- 
ing away  of  a  girl  from  her  parents  for  the 
purpose  of  defiling  her.  After  one  act  of  sex- 
ual commerce,  the  happiness  and  honor  of  the 
girl  are  destroyed ;  hercharacterisgone;  her 
reputation  may  be  ruined.  It  is  not  all  im- 
portant, as  we  view  this  case,  to  make  a 
finely-drawn  distinction,  though  radically 
different  in  its  application  and  effects,  be- 
tween the  occupation  of  that  room  alone  one 
night,  with  all  the  circumstances  leading  up 
to  and  following  it,  and  a  living  together  in 
a  tenement  as  husband  and  wife,  unlawfully, 
for  any  consideralale  time.  Under  the  evi- 
dence in  this  case,  it  is  not  necessary  logo  as 
faras  the  Missouri  court  did.  The  lettersin- 
troduced  and  found  at  her  parents'  house,  in 
which  it  is  proposed  to  the  girl  to  go  to  Brown- 
vrood,  and  wait  for  him ;  the  giving  of  the 
presents;  talking  with  her  by  means  of  the 
deaf  and  dumb  alphabet;  stealing  out  a  hun- 
dred times  during  the  year  to  meet  him;  bis 
presistent  attentions, — all  point  to  the  fact 
that  she  was,  and  had  been  for  months,  his 
mistress;  not  kept  by  him  in  a  room  or  bouse 
for  that  purpose,  but  seduced  and  cajoled 
from  her  father's  house  for  the  act  of  sexual 
intercourse,  and  then  allowed  to  return. 

The  other  objection  of  the  defendant  is  to 
the  introduction  of  the  letters,  especially 
those  not  found  in  her  father's  house.  None 
of  them  have  any  date  or  signature,  but  the 
want  of  signature  is  not  especially  material 
in  this  matter,  because  they  are  identified  as 
being  in  the  handwriting  of  defendant.  There 
is  no  positive  proof  that  they  were  in  the 
hands  of  Artie,  however.  Her  mother  testi> 
fied,  in  an  indefinite  manner,  that  she  knew 
tbey  were  in  her  trunk.  How  or  why  she 
knew  that  fact  is  not  stated.  They  were 
found  at  defendant's  house.  Conceding  that 
there  was  no  proof  that  they  were  ever  in 
Artie's  bands,  yet  they  were  admissible  for 
the  purpose  of  showing  the  defendant's  mo- 
tives in  paying  so  much  attention  to  this 
young  gi  rl.  They  are  his  admissions  as  much 
as  though  they  had  t>een  found  in  his  diary, 
or  bad  been  totd  to  a  third  person,  and  for 
that  reason  were  admissible  as  evidence 
against  him.  Their  lacking  date  is  the  most 
serious  objection  to  them.  Yet,  the  fact 
that  this  intimacy  commenced  in  the  mid- 


summer of  1888,  and  continued  for  nearly 
a  year,  is  testimony  sufficient  to  show  that 
they  must  have  been  written  either  in  1888 
or  1889,  and  were  written  during  the  iniqui- 
tous attentions,  artifices,  blandishments,  and 
protestations  he  was  showering  upon  this 
young  girl.  They  themselves  were  very 
strong  evidence;  for  certainly  no  married 
man,  the  father  of  children,  could  have  writ- 
ten to  a  young  girl  in  the  style  they  were 
worded  for  any  other  object  or  purpose  than 
a  criminal  one.  In  the.first  letter  introduced, 
which  was  found  by  Artie's  trunk,  there  was 
a  statement  that  they  would  go'  to  Texas, 
where  his  father  lived;  written  to  seduce  and 
lead  her  away  from  home.  The  whole  record 
teems  with  proofs  of  his  paying  her  improper 
attentions,  giving  her  presents,  making  Signs, 
and  writing  her  letters,  both  before  and  after 
the  occupation  of  the  club-room  together. 
We  think  not  only  the  single  act  of  sexual 
intercourse  of  the  night  of  the  17th  and  18th 
of  January  is  fairly  established,  but  that  there 
had  been  criminal  relations  existing  between 
them  for  a  long  period.  Under  the  evidence 
in  this  case,  and  the  authority  of  State  v. 
Feasel,  supra,  we  recommend  an  aflSrmance 
of  the  judgment. 

FicB  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


(43  Kan.  262) 

State  v.  Barkeb. 
(Supreme  Court  of  Kansas.    March  8, 1890.) 

CONTINCANOX— AB8E?IC«  OF  WITNESS— LA.KOENT. 

1.  A  sufficient  Bhowing-  of  diligenoe  to  compel 
the  continuance  of  a  cause  in  order  to  obtain  addi- 
tional testimony  is  not  made  out  where  the  defend- 
ant applying  for  the  continuance  has  failed  to  sub- 
poena the  absent  witness  for  the  alleged  reason 
that  be  was  informed  the  witness  would  be  present 
at  the  trial. 

2.  Error  cannot  be  predicated  upon  a  ruling 
excluding  testimony,  where  the  testimony  desired 
is  not  shown  in  the  record,  nor  any  statement  made 
as  to  what  the  proposed  testimony  would  be. 

3.  Before  closing  his  evidence  the  defendant 
asked  for  a  postponement  of  the  trial  to  the  follow- 
ing day,  in  order  to  obtain  the  testimony  of  a  per- 
son for  whose  attendance  a  subpoena  had  only  been 
issued  a  few  hours  before,  and  was  not  yet  served. 
No  adequate  reason  was  given  for  the  delay  la 
causing  the  subpoena  to  issue,  nor  any  satisfactory 
showing  made  that  it  would  be  served,  or  the  pres- 
ence of  the  witness  obtained.  Held,  that  the  de- 
nial of  the  application  is  not  a  ground  for  reversaL 

4.  While  the  jury  were  in  the  jury-room  delib- 
erating on  their  verdict,  they  desired  the  testimony 
of  a  witness  that  was  given  orally  in  court;  and 
the  sheriff,  who  was  on  the  outside  of  the  room,  the 
door  being  locked,  responded:  "Gentlemen,  you 
cannot  have  any  testimony  admitted  after  you  have 
|{one  into  your  jury-room.  "  Held,  that  the  defend- 
ant suffered  no  prejudice  by  reason  of  this  com- 
munication, and  that  it  afforded  no  ground  for  a 
new  trial. 

5.  The  evidence  examined,  and  held  sufficient 
to  sustain  the  verdict  finding  the  defendant  guilty 
of  larceny. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ness  county; 
V.  H.  Grinstead,  Judge. 

Stidger  &  Redd,  for  appellant  L.  B.  Kel- 
logg, Attj.  Uen.,  and  Geo.  C.  Brownell,  for 
the  State. 
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Johnston,  J.  In  this  case,  Doc.  Barker 
was  convicted  of  ntealingacow,  and  the  pun- 
ishment imposed  was  imprisonment  at  bard 
labor  for  a  period  of  two  years.  He  com- 
plains liere  tliat  the  court  erred  in  refusing  a 
continuance  of  the  trial  to  tlie  next  term  of 
the  court  on  account  of  the  absence  of  a  wit- 
ness. It  appears  that  no  subpcena  bad  been 
issued  for  tlie  witness,  nor  was  there  any  ef- 
fort made  to  obtain  his  testimony  until  the 
day  preceding  the  trial,  when  it  was  learned 
that  he  had  gone  to  Michigan.  Tlie  only  ex- 
cuse offered  for  this  want  of  diligence  was 
that  the  defendant  had  been  incarcerated  in 
the  county  jail  for  10  or  12  days  prior  to  the 
trial.  There  was  no  showing  as  to  when  the 
witness  left  the  county,  nor  any  reason  given 
for  filing  to  have  him  subpoenaed  in  suffi- 
cient time.  The  defendant  was  arrested  on 
July  6,  1889.  The  preliminary  examination 
was  on  July  11th,  and  on  August  9tli  the  in- 
formation was  Sled  against  him  in  the  dis- 
trict court,  and  the  case  was  not  called  for 
trial  until  September  25tb.  There  was  ample 
time  for  the  issue  of  subpcenas  and  the  prep- 
aration for  trial.  In  his  application  for  con- 
tinuance, he  statfs  that  he  was  informed  that 
the  witness  would  be  present  to  testify.  He 
should  not  have  rested  upon  this  informa- 
tion, as  the  law  affords  a  defendant  compul- 
sory process  to  insure  the  attendance  of  his 
witnesses,  and  ordinary  diligence  requires 
that  he  should  avail  himself  of  it.  "Process 
runs  to  all  parts  of  the  state.  If  either  the 
state  or  the  defendant  waits  until  the  last 
moment  before  preparing  for  trial,  the  omis- 
sion is  not  the  fault  of  the  law  or  the  court; 
and  .any  ill  result  is  fairly  chargeable  to  the 
party  gu  i  Ity  of  the  omission . "  State  v.  Rhea, 
25  Kan.  578.  The  matter  of  continuance  was 
largely  within  the  discretion  of  the  trial 
court;  and  such  diligence  was  not  shown  by 
the  defendant,  in  an  affort  to  obtain  the  tes- 
timony, as  would  compel  a  continuance,  or 
justify  a  holding  that  tliere  had  been  an  abuse 
of  discretion  in  its  refusal. 

The  next  error  assigned  is  that  defendant 
was  not  permitted  to  tell  the  jury  what  Ste- 
phens, the  party  from  whom  he  claimed  to 
have  obtained  the  cow,  said  to  him  at  the 
time  that  he  took  possession  of  her.  In  tes- 
tifying in  his  own  behalf,  he  said  that  while 
be  w:i8  driving  three  heifers  along  the  road 
from  Ness  county  to  Dighton,  in  Lane  coun- 
ty, he  met  Stephens  on  the  road  with  a  cow, 
which  he  turned  over  to  him;  and  Stephens 
said  he  wanted  the  defendant  to  take  the  cow 
to  Dighton,  and  sell  her,  as  he  owed  some 
parties  there,  and  did  nut  want  to  take  her 
himself.  He  was  proceeding  to  give  further 
statements  of  Stephens,  when  an  objection  to 
the  testimony  proposed  to  be  given  was  sus- 
tained by  the  court.  What  the  further  state- 
ments of  Stephens  proposed  to  be  given  in  ev- 
idence were,  the  record  fails  to  state,  and 
hence  we  cannot  say  that  the  court  erred  in 
excluding  the  same.  The  presumptions  are 
in  favor  of  the  correctness  of  the  rulings  of 
the  court;  and  it  is  probable  that  the  testi- 


mony excluded  was  hearsay,  and  not  admissi- 
ble. He  was  allowed  to  testify  that  be  ob- 
tained the  cow  from  Stephens,  and  to  give 
Stephens'  explanation  of  why  he  put  ber  in 
defendant's  possession,  and  to  deny  all  guilty 
knowledge  that  the  cow  had  been  stolen.  It 
may  be  remarked  that  Stephens  was  after- 
wards called  as  a  witness,  and  denied  that  he 
delivered  the  cow  to  defendant,  or  that  be 
even  saw  the  defendant  on  the  day  or  night 
in  question.  We  cannot  say  that  there  was 
any  error  committed  in  excluding  the  testi- 
mony. 

Another  objection  is  that  the  defendant 
was  compelled  to  close  his  evidence  without 
the  testimony  of  Samuel  Briggs,  which,  it 
is  claimed,  was  material.  A  subpoena  was 
not  issued  for  his  attendance  until  about 
10  o'clock  of  the  day  of  trial;  and  it  appears 
that  he  resided  15  miles  from  Ness  City,  the 
place  of  trial.  The  subpcena  was  served 
about  6  o'clock  in  the  evening  of  *^hatday, 
and  it  appears  that  Briggs  arri  ed  at  Ness 
City  at  9  o'clock  on  the  next  da>.  In  the 
afternoon  of  the  day  of  the  trial,  and  before 
his  evidence  was  concluded,  the  defendant 
asked  for  a  postponement  till  the  next  day, 
to  await  the  coming  of  Briggs,  and  this  was 
refused.  No  adequate  excuse  was  offered  for 
the  delay  in  causing  the  subpoena  to  issue. 
The  court  did  not  in  fact  know,  when  the  ap- 
plication was  made,  whether  the  subpoena 
would  or  could  be  served,  as  the  affidavit  only 
stated,  in  that  respect,  the  bare  conclusion 
that  the  witness  would  be  present  on  the 
morrow,  without  givipg  any  facts  to  justify 
such  a  conclusion.  If  due  diligence  had  lieeii 
exercised  and  shown  in  subpoenaing  the  wit- 
ness, and  a  satisfactory  showing  had  been 
made  that  his  attendance  could  have  been  ul>- 
tained  by  the  next  morning,  thecourt  might, 
if  it  deemed  the  testimony  material,  have 
properly  exercised  its  discretion  in  granting 
an  adjournment.  But  these  things  are  lack- 
ing, and,  besides,  the  testimony  is  not  very 
important.  It  is  evident  that  the  animal  was 
taken  from  the  pasture  of  its  owner  on  the 
evening  or  night  of  the  SOth  of  June,  1889, 
and  was  taken  to  Dighton,  and  sold  by  the 
defendant,  about  10  o'clock  on  the  next  day. 
It  was  proposed  to  show  by  Briggs  that  he 
delivered  to  Barker  on  the  evening  of  the  SOth 
of  June,  about  sundown,  the  three  heifers, 
and  that  defendant  started  in  the  direction  of 
Dighton  with  them,  which  was  about  22 miles 
distant  from  Briggs'  place,  and  that  the  past- 
ure from  which  the  stolen  cow  was  taken 
was  13  miles  away,  in  another  direction;  and 
Briggs  stated  in  an  affidavit  that  he  did  not 
think  the  defendant  had  time  to  go  from  his 
place  that  evening  to  the  pasture  in  which 
the  cow  was  kept,  which  was  about  2  miles 
west  of  Ness  City,  and  drive  her  to  Dighton, 
by  10  o'clock  the  next  day.  It  is  not  clear, 
however,  that  there  was  not  sufficient  time  to 
accomplish  this  task.  But,  even  if  the  testi- 
mony is  to  be  regarded  as  important  in  the 
case,  there  was  not  sufficient  diligence  shown 
by  tlie  defendant  in  securing  the  attendance 


Digitized  by 


Google 


Kan.) 


STATE  V.  EEICK. 


of  Brig^s  at  the  trial.  We  think  there  was 
no  reversible  error  in  denying  the  application 
for  a  postponement. 

It  is  next  contended  that  the  evidence  is 
insufficient  to  support  the  conviction,  for  the 
reason  that  it  was  not  clearly  shown  that  the 
cow  was  in  fact  stolen  in  Ness  county.  De- 
fendant testlfled  that  lie  obtained  possession 
of  tlie  cow  in  Lane  county;  and  he  insists 
that,  as  there  is  no  direct  testimony  as  to  tlie 
taking  of  the  cow  in  Ness  county,  the  verdict 
cannot  be  sustained.  Wethlnk  the  evidence 
is  sufficient  to  support  the  conviction.  The 
jury  evidently  did  not  believe  the  testimony 
of  tbe  defendant  that  he  got  the  cow  from 
Stephens  in  Lane  county,  or  that  he  met  or 
saw  tbe  defendant  at  that  time.  It  appears 
that  tlie  cow  was  seen  by  its  owner  in  the 
pasture  about  noon  on  June  30th,  and  on  the 
following  day  he  discovered  that  she  was 
missing.  On  July  1st  the  cow  was  found  in 
the  possession  of  tbe  defendant,  near  Digh- 
toh.  He  admits  that  he  was  in  Neas  county 
on  the  30th  of  June,  although  some  distance 
away  from  tbe  pasture  from  which  the  cow 
was  taken ;  that  he  drove  the  other  three  ani- 
mals from  Ness  county  to  Dighton  in  the 
night-time;  and  that,  instead  of  driving  them 
into  the  town,  he  left  them  about  a  mile  dis- 
tant, when  he  went  into  town,  and  negoti- 
ated the  sale.  He  also  admits  that,  when  the 
cow  in  question  was  sold,  he  signed  a  ficti- 
tious name,  "J.  W.  Good,"  to  the  bill  of 
sale.  There  is  no  satisfactory  explanation 
given  why  he  assumed  and  signed  tbe  name 
of  "J.  W.  Good;"  and  from  these  facts,  and 
some  other  circumstances,  and  the  inconsist- 
ency of  some  of  his  statements,  tbe  jury  were 
warranted  in  discarding  his  testimony,  and 
in  finding  that  the  animal  was  stolen  by  him 
in  Ness  county. 

The  remaining  objection  is  the  conduct  of 
the  sheriff  while  the  jury  were  in  his  charge, 
deliberating  on  their  verdict.  It  appears 
that  he  was  standing  on  the  outside  of  the 
room  occnpied  by  the  jury,  the  door  being 
closed,  and  the  jury  desired  tbe  testimony  of  a 
witness,  given  orally  on  the  trial,  and  the 
sheriff,  in  response,  said:  "Gentlemen,  you 
cannot  have  any  testimony  admitted  after  you 
have  gone  into  your  jury-room."  While  it 
was  the  duty  of  the  officer  to  have  conveyed 
tbe  request  o'l  the  jury  to  the  judge,  and  ob- 
tain a  direction  from  him,  yet  the  officer  was 
undoubtedly  correct  in  the  answer  which  he 
gave.  This  was  the  only  communication 
between  the  officer  and  the  jury,  and  when  it 
occurred  the  jury-room  was  locked.  It  is 
manifest  ttiat  the  defendant  suffered  no  prej- 
udice by  reason  of  this  communication;  and 
upon  appeal  we  must  disregard  technical  er- 
rors or  defects  and  exceptions  which  do  not 
affect  the  substantial  rights  of  tbe  parties. 
Crim.  Code,  §  293.  No  prejudicial  error 
having  been  found  in  the  record,  the  judg- 
ment of  the  district  court  wiU  be  affirmed; 
all  tbe  justices  concurring. 
v.2ap.no.l0— 87 
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(.Supreme  Court  cf  Kanaag.    March  9, 1890.) 

iNTOZICATIItO  LlQCOBS— IlLEOAL  SaI.ES. 

Where  there  is  no  evideuce  iatrodnced  at 
the  trial  of  a  criminal  offense  that  establishes  with 
any  de^^ree  of  certainty  that  the  offense  charged 
was  committod  before  the  date  of  the  filing  of  the 
informatioD,  a  verdict  of  guUty  is  not  sustained 
by  sufflcient  evidence,  and  should  be.  set  aside. 

(SyllaJma  by  Holt,  C.) 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Geary  county;  M.  B.  Nicholson, 
Judge. 

Humphrey  <b  Humphrey,  for  appellant. 
'L,  B.  Kellogg,  Atty.  Gen.,  and  W.  J.  Franks 
lin,  for  the  State. 

Holt,  C.  The  defendant,  Herman  Beick, 
at  the  October  term,  1889,  of  the  Geary  dis- 
trict court,  was  convicted  of  selling  intoxi- 
cating liquors.  The  defendant  appeals.  The 
information  was  filed  on  the  19th  day  of 
July,  1889.  The  defendant  claims  that  the 
testimony  introduced  was  insufficient  to  es- 
tablish that  the  liquors  sold  were  intoxicat- 
ing, and  more  especially  that  the  evidence 
failed  to  prove  any  sale  before  the  date  of  the 
filing  of  the  information,  namely,  the  19th  of 
July.  At  the  trial  the  state  elected  to  stand 
upon  two  counts, — onea  sale  made  to  George 
McCullough,  and  the  other  to  James  Middle- 
ton.  The  defendant  insists  that  the  evidence 
must  show,  beyond  a  reasonable  doubt,  that 
the  offenses  were  committed  on  a  day  prior 
to  the  filing  of  the  information,  and  cites 
Whart.  Crim.  Ev.  8 103,  and  Whnrt.  Crim.  PL 
§  120.  George  McCullough  at  the  trial  tes- 
tified tbat  lie  knew  the  defendant  and  his 
place  of  business.  The  following  is  all  the 
testimony  concerning  the  date  of  any  alleged 
sale  of  intoxicating  liquor  to  the  said  McCul- 
lough: "Question.  I  will  ask  you  if  you  were 
in  his  place  of  business,  or  when  were  you  in 
his  place  of  business?  Answer.  I  can't  say 
as  to  the  exact  lime.  Q.  To  refresh  your 
memory,  were  you  in  his  place  of  business 
about  the  13th  day  of  July.  1889?  A.  I  can't 
say  as  to  that.  1  might  have  been  there,  and 
then  again  I  might  not  have  been  there.  Q. 
Have  you  been  in  bis  place  of  business  within 
the  last  six  months?  A.  Yes,  sir;  I  have 
been  within  that  time.  *  •  •  Q.  I  will 
ask  you,  Mr.  McCullough,  whether  or  not 
you  obtained  any  beer  at  Herman  Reick's 
place  of  business  within  the  last  six  months? 
(The  defense  objected  to  the  question  as  lead- 
ing.) A.  I  obtained  what  he  called  '  malt."* 
James  Middleton,  after  testifying  that  he  was 
acquainted  with  the  defendant  and  knew  his 
place  of  business  on  the  10th  day  of  July, 
1889,  testified  as  follows:  "Question.  I  will 
get  you  to  state  whether  or  not  you  were  In 
his  place  of  business  on  or  about  the  10th  day 
of  July,  1889?  Answer.  I  can't  say.  Q.  Was 
you  there  on  or  about  that  time?  A.  Yes. 
Q.  You  say  you  was?  A.  I  was.  I  believe. 
Q.  That  is,  were  you  there  along  towards  the 
last  of  July,  1889?    A.  Yes,  sir;  along  to- 
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wards  tlie  last.  Q.  I  will  get  you  to  state 
whether  you  obtained  intoxicating  liquors  of 
any  sort  in  that  place  of  business?  (Objected 
to  as  leading.  Objection  sustained,  with  the 
following  question:)  Q.  Did  you  obtain  liq- 
uors in  his  establishment?  A.  I  got  half  a 
pi  nt.  Q.  Didn't  you  send  your  wife,  and  ask 
him  for  some?  A.  Yes,  sir.  Q.  Didn't  your 
wife  bring  you  some  that  he  gave  her  for  you  ? 
A.  I  think  not.  Q.  Your  wife  brought  some 
the  next  day?  A.  Yes,  sir;  I  believe  she 
did."  The  defendant  himself  testified  that 
he  had  been  in  business  at  the  place  described 
by  the  witnesses  since  the  15th  day  of  last 
June.  The  main  contention  at  the  trial  was 
that  the  liquors  sold  were  not  intoxicating. 
Upon  that  point  there  was  a  great  volume  of 
evidence,  and  probably  the  jury  found  cor- 
rectly on  that  phase  of  the  case.  The  date  of 
sale  during  the  trial  was  evidently  subordi- 
nated to  that  question,  and  for  that  reason, 
probably,  did  not  receive  the  attention  it  oth- 
erwise would  have  done;  but  the  only  ques- 
tion before  us  that  we  care  to  consider  relates 
to  the  time  of  sale.  We  think  the  evidence 
did  not  sustain  the  verdict.  There  is  noth- 
ing in  the  testimony  of  McCullougli  tliat  even 
inferentially  would  prove  that  he  bought  the 
"malt"  before  the  19th  day  of  July,  and, 
from  all  the  testimony  of  Middleton,  there  is 
nothing  that  would  fix  with  any  degree  of 
certainty  the  date  of  his  purchase  before  that 
day.  We  are  compelled,  therefore,  to  recom- 
mend that  the  case  be  reversed. 

Per  Curiam.    It  is  so  ordered. 

Johnston,  J.  {dissenting.)  I  am  of  opin- 
ion that  the  conviction  on  the  second  count, 
which  was  for  a  sale  to  James  Middleton, 
should  stand.  Although  the  testimony  in  re- 
gard to  the  time  of  sale  is  not  as  full  and  clear 
as  it  should  be,  J  think  it  sufficiently  shows 
that  sale  to  have  been  made  anterior  to  the 
filing  of  the  information.  The  fact  that  there 
was  little  controversy  upon  this  point  prob- 
ably accounts  for  the  meagerness  of  proof, 
and  doubtless  it  might  have  been  made  fuller, 
as  the  atfidavit  of  Middleton  attached  to  the 
information  states  that  he  bought  a  half  pint 
of  whisky  from  the  defendant  at  his  place  of 
business  about  the  10th  of  July,  1889.  for 
which  the  defendant  charged  him  25  cents. 


(43  Kan.  404) 

ToPEKA  Water  Scppit  Co.  v.  City  of 

PoTwra  Place  et  al. 

(.Supreme  Court  of  Kansas.   Nov.  9, 1889.) 

COJJSTITCTIONAI,  LaW — ^WatKR  BuPPLY  AND  SkW- 
AOE— IlIJCNOTION. 

1.  The  following  proviso  contained  in  sectloa 
8,  c.  233,  of  the  Session  Laws  of  18S9,  is  not  uncon- 
stitutional or  void.  The  proviso  reads  as  follows: 
"Provided,  that  no  sewer  shall  be  permitted  to 
empty  into  any  stream  from  which  a  water  supnly 
is  obtained,  within  three  miles  above  the  point 
where  said  water  supply  is  obtained.  " 

2.  Under  this  proviso  the  city  of  Potwin  Place 
has  DO  authority  or  power  to  construct  a  sewer 
which  it  shall  permit  to  empty  into  the  Kansas  river 
within  three  miles  above  the  wells  established  and 


operated  to  obtain  a  water  supply  for  the  city  of 
Topeka  by  the  Topeka  Water  Supply  Company. 

ox  REEEAKXO. 

A  private  corporation  cannot  maintain  an 
action  for  an  injunction  to  perpetually  enjoin  an- 
other from  committing  acts  which  would  be  wrong 
and  in  violation  of  law,  and  which  it  is  claimed 
would  also  affect  injuriously  the  plaintiff's  busi- 
ness, where  the  plaintiff  itself  is  a  wrong-doer, 
and  could  not  possibly  do  right  in  canning  on  its 
business,  and  be  injured  by  the  acts  sought  to  he 
prevented,  and  could  not  rightfully  continue  to 
carry  on  the  business  which  might  be  affected  by 
the  defendant's  wrongful  acts,  even  if  the  defend- 
ant and  all  others  should  refrain  from  such  wrong- 
ful acts,  and  should  do  right  and  obey  the  law. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
John  Guthrib,  Judge. 

J.  D.  McFarland  and  Case  <£■  Moss,  for 
plaintiff  in  error.  Vance  4t  Campbell,  J.  B. 
Larimer,  and  Hazen  &  Isenhart,  for  defend- 
ants in  error. 

Horton,  C.  J.  The  Topeka  Water  Sup- 
ply Company  commenced  its  action  in  the 
court  below  against  the  city  of  Potwin  Place, 
its  officers  and  employes,  to  perpetually  enjoin 
the  construction  of  a  system  of  sewers  for 
carrying  off  filth,  excrement,  and  refuse  mat- 
ters of  the  city  into  the  Kansas  river  above 
the  wells  of  the  company,  and  also  to  pre- 
vent the  officers,  agento,  and  employes  of  that 
city  from  using  the  same  for  any  like  pur- 
pose. The  trial  court  made  special  findings 
of  fact,,  and  stated  its  conclusions  of  law 
thereon.  This  proceeding  is  prosecuted  to 
review  and  reverse  that  judgment. 

The  Topeka  Water  Supply  Company  is  a 
corporation  existing  under,  and  by  virtue  of, 
the  laws  of  the  state.  It  was  organized  on 
August  12,  1881,  and  has  ever  since  existed 
as  such  corporation.  The  purpose  for  which 
the  company  was  organized  and  incorporated 
was  to  construct  a  system  of  water- works  in 
the  city  of  Topeka,  and  to  supply  the  city, 
and  the  inhabitants  thereof,  with  water  for 
domestic,  culinary,  and  manufacturing  pur- 
poses, and  for  all  other  purposes  for  wbicb 
water  is  commonly  used  in  large  cities. 

The  company  commenced  the  construction 
of  its  works  in  the  city  of  Topeka  about  Oc- 
tober 20,  1881.  It  purchased,  and  became 
the  owner  in  fee-simple  of,  a  tract  of  land, 
within  the  corporate  limits  of  the  city,  lying 
along  the  south  tiank  of  the  Kansas  river, 
and  adjacent  thereto,  which  tract  of  land  Is 
about  GOO  feet  in  length  along  the  river,  ex- 
tending back  from  the  river  about  65  feet. 
About  the  same  time,  it  became  the  owner 
in  fee-simple  of  an  island  in  the  Kansas  river 
about  100  feet  north  of  the  land  mentioned, 
which  island  contained  about  6  acres,  and 
being  alK>ut  2,000  feet  in  length  east  and 
west  along  the  river.  The  engine-bouse  and 
buildingsof  the  company  are  located  between 
Harrison  street  and  Topeka  avenue,  in  the 
city  of  Topek»;  and  its  wells  are  north  of  the 
engine-house  and  buildings,  on  the  land  be- 
longing to  the  company.  The  frunta^  of 
the  lands  on  the  Kansas  river,  as  they  now 
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are,  !s  the  same  as  the  north  frontage  of  the 
island  on  the  river  when  the  island  was  pur- 
chased by  the  company.  This  frontage  is 
more  than  1,800  feet.  Immediately  after  the 
purchase  of  its  lands  the  company  sunk  a 
large  well  upon  the  island,  and  erected  an 
engine-house  and  buildings  on  the  land  on 
the  south  bank  of  the  river,  and  placed  in 
said  buildings  all  the  necessary  en^nes,  ma- 
.  chinery,  and  other  appliances  for  the  purpose 
of  pumping  water  from  the  wells,  and  dis- 
tributing it  throughout  the  city.  The  com- 
pany connected  the  well  with  its  engine- 
house  and  machinery  by  a  large  pipe,  and 
also  laid  throughout  the  city  several  miles  of 
water-pipes  for  the  purpose  of  distributing 
water,  the  water-pipes  being  connected  with 
the  houses,  residences,  and  other  buildings 
of  the  city,  and  also  placed  in  the  city,  at  va- 
rious places,  fire-hydrants,  to  supply  water 
in  case  of  fire;  the  water  so  distributed  being 
pumped,  by  means  of  the  engines  and  ma- 
chinery, out  of  the  well  on  the  island,  and 
forced  through  the  water-pipes.  In  the 
month'  of  July,  1882,  the  company,  by  means 
of  its  works  and  appliances,  began  to  supply 
the  city,  and  inhabitants  thereof,  with  water 
for  domestic,  culinary,  flre,  and  manufactur- 
ing purposes,  and  for  all  other  purposes  for 
which  water  is  commonly  used,  and  continu- 
ously ever  since  has  been,  and  is  now,  so  sup- 
plying the  city,  and  inhabitants  thereof,  with 
water;  and  the  water  so  supplied,  is  now, 
and  has  been  since  said  time,  generally  used 
in  the  city  of  Topeka,  by  the  inhabitants 
thereof.  Since  the  company  commenced  sup- 
plying water,  it  has  been  continuously,  year 
by  year,  until  the  present  time,  enlarging  its 
works  and  appliances,  and  has  put  down  ad- 
ditional pipes  throughout  the  city;  and  it  has 
now  about  31  miles  of  pipe  laid,  and  is  now 
supplying  water  to  about  r,500  residences  of 
the  city,  as  well  as  to  the  hotels,  public 
schools,  manufacturing  establishments,  and 
various  other  places  in  the  city,  besides  sup- 
plying the  city  with  water  for  fire  protection. 
The  company  has  since  1882  sunk  on  the 
island  in  the  river  three  additional  wells  for 
the  purpose  of  supplying  water.  All  of  these 
wells  are  connected  by  pipes,  and  the  water 
in  all  the  wells  can  be  drawn  from  both  north 
«nd  south  wells.  The  wells  of  the  island  are 
supplied  with  water  from  the  Kansas  river, 
and  the  ground  water  finds  its  way  to  the 
river  through  the  soil,  and  finally  through 
the  sand  sur/uunding  the  island.  The  bed 
of  the  river  where  the  water  flows,  as  well 
as  so  much  of  the  bed  of  the  river  between 
the  south  bank  of  the  river  and  the  bank  of 
the  island  where  the  water  at  one  time  flowed, 
consists  of  gravel  and  sand  of  varying  depths; 
and  the  water  flows  or  percolates  through  the 
sand  and  gravel.  The  water,  ordinarily  fed 
into  the  wells,  is  filtered  through  the  sand 
and  gravel  before  it  enters  the  wells;  but 
there  is  an  iron  pipe,  18  inches  in  diameter, 
extending  from  one  of  the  wells  out  into  the 
flowing  stream  of  the  river,  above  the  sand, 
which  pipe  has  a  valve,  and  from  that  pipe 


water  can  be  let  into  the  wells  directly  from 
the  flowing  stream  of  the  river  above  the  bed 
of  the  sand.  The  Iron  pipe  is  so  placed  for 
the  purpose  of  letting  water  into  the  wells 
in  case  the  supply  thereof,  as  ordinarily  fed 
into  the  wells,  should  become  exhausted,  as 
it  would  be,  in  an  unusual  demand  for  flre 
purposes.  The  water  from  the  flowing  stream 
of  the  river  above  the  bed  of  the  sand  has 
upon  several  occasions  been  let  into  the  wells; 
the  supply,  as  ordinarily  fed  into  the  wells 
upon  these  occasions,  not  having  been  deemed 
sufficient  to  supply  the  demand.  The  wells 
are  walled  up  on  the  sides,  and  th3  walled  ce- 
mented, and  built  several  feet  higher  than 
the  top  of  the  island,  and  covered  over.  The 
supply  of  water,  as  ordinarily  fed  into  the 
wells,  flows  in  at  the  bottom  of  the  wells. 
The  wells  are  only  fed  by  the  river  coming 
in  at  the  bottom  thereof,  and  what  is  let  in 
by  means  of  the  iron  pipe  extending  out  into 
the  flowing  stream  of  the  river.  The  water 
fed  into  the  wells  from  the  bottom  thereof  is 
of  the  same  kind  and  character  as  that  in  the 
flowing  stream  of  the  river  above  the  bed  of 
Baud,  except  the  changes  that  are  caused  by 
means  of  the  filteration  through  the  sand. 
The  water  of  the  wells  is  being  constantly 
pumped  therefrom,  and  stands  from  5  feet  to 
16  feet  in  depth  in  the  wells;  the  depth  vary- 
ing with  the  amount  of  water  in  the  Kansas 
river. 

Many  questions  are  presented  and  elabo- 
rately discussed  iu  the  voluminous  briefs  of 
counsel.  After  a  careful  and  critical  exami- 
nation of  all  of  these,  and  the  authorities 
cited,  we  think  that  chapter  232,  Sesa.  Laws 
1889,  controls,  and  therefore  that  very  much 
referred  to  in  the  briefs  need  not  be  com- 
mented upon.  Section  3  of  said  chapter  232 
contains  this  frovision:  "That  no  sewer 
shall  be  permitted  to  empty  into  any  stream 
from  which  a  water  supply  is  obtained,  with- 
in three  miles  above  the  point  where  said 
water  supply  is  obtained."  Tlie  sewer  of  the 
city  of  Potwin  Place,  if  permitted  to  be  con- 
structed and  used,  will  empty  and  discharge 
its  contents  into  the  Kansas  river  one  and 
three-fourths  miles  above  the  established 
water  supply  of  the  company  complaining. 
This  established  water  supply  endangered  by 
the  acts  of  the  city  of  Potwin,  according  to 
the  findings  of  the  trial  court.  Is  very  exten- 
sive, as  water  is  furnished  therefrom  to  the 
inhabitants  of  the  city  of  Topeka,  a  city  of 
over  40,000  people,  as  well  as  to  its  hotels, 
public  schools,  manufacturing  establish- 
ments, etc.  The  language  of  the  proviso  in 
the  statute  does  not  limit  the  sewers  desig- 
nated therein  to  such  only  as  are  constructed 
by  cities  of  the  flrst  class.  Courts  ought  not 
to  make  any  construction  against  the  ex- 
pressed letter  of  the  statute,  for  nothing  can 
so  express  the  meaning  of  the  makers  of  an 
act  as  their  own  direct  words.  Applying 
this  well-recognized  rule,  we  find  that  the 
proviso  demand^  "that  no  sewer  shall  be 
permitted  to  empty  into  any  stream  within 
three  miles  above  the  point  where  the  wa*«r 
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supply  Ir  obtained."  If  there  is  any  ambi- 
gaitj  in  regard  to  the  general  scope  and  par- 
port  of  a  statute,  the  cardinal  rule  of  con- 
struction is  that  the  intent  of  the  law-makers, 
when  ascertained,  governs.  Mere  awkward- 
ness of  expression  does  not  overthrow  the 
statute,  as  the  substance  controls.  If  we  re- 
cur to  the  views  of  the  members  of  the  legis- 
lature in  debate,  at  and  before  the  act  passed, 
to  ascertain  its  meaning,  we  find  the  discus- 
sion upon  the  subject  in  that  body  clearly  es- 
tablishes that  it  was  the  intent  of  the  law- 
makers that  no  sewer  slioald.be  constructed, 
by  any  city,  corporation,  or  person  in  the 
state,  within  three  miles  above  an  estab- 
lished water  supply,  and  that  the  purpose  of 
the  proviso  was  to  prevent  the  pollution  of 
streams,  rivers,  and  other  like  sources  of 
water  supply.  There  were  introduced  into 
the  legislature  in  1889  two  bills  to  prevent 
the  pollution  of  the  sources  of  water  supply. 
These  bills  did  not  come  to  a  vote,  but  the 
substance  of  one  of  the  bills  is  the  proviso 
referred  to.  It  was  originally  reported  as  an 
independent  bill,  and  it  was  added  as  an 
amendment  to  said  chapter  232.  We,  how- 
ever, need  not  discuss  this  point  further,  be- 
cause it  is  conceded  in  the  supplemental 
brief  filed  by  the  counsel  for  the  city  of  Pot- 
win  Plaoe  that  this  proviso  was  presented  and 
adopted  for  the  express  purpose  of  attempt- 
ing to  prohibit  that  city  from  constructing 
and  operating  its  sewer  above  the  wells  of 
the  water  supply  company.  Considering  the 
language  used,  the  history  of  chapter  282, 
the  acrimonious  debate  on  the  proviso  there- 
in, itcould  not  have  been  the  intent  of  the  law- 
makers in  sanctioning  the  amendment, and  in 
subsequently  passing  the  act  as  amended,  to 
limit  the  proviso  to  sewers  constructed  by 
cities  of  the  first  class  only. 

Laws  similar  to  the  one  under  discussion 
have  been  adopted  in  many  states.  In  Mas- 
sachusetts tlie  statute  provides  that  "no  sew- 
age, drainage,  or  refuse  or  polluting  matter, 
of  such  kind  and  amount  as,  either  by  itself 
or  in  connection  with  other  matter,  will  cor- 
rupt or  impair  the  quality  of  the  water  of 
any  pond  or  stream  hereinafter  referred  to, 
for  domestic  use,  or  render  it  injurious  to 
health,  and  no  human  excrement  shall  be  dis- 
charged into  any  pond  used  as  a  source  of 
water  supply  bya  city  or  town,  or  upon  whose 
banks  any  tllt«r  basin  so  used  is  situated,  or 
in  any  stream  so  used,  or  upon  whose  banks 
such  filter  basin  is  situated,  within  twenty 
miles  above  the  point  where  such  supply  is 
taken,  or  into  any  feeders  of  such  pond  or 
stream  within  such  twenty  miles."  Pub. 
St.  Mass.  1882.  §  96,  p.  448.  Said  chapter 
232  is  challenged,  however,  upon  the  ground 
that  its  title  is  not  broad  enough.  It  is  also  al- 
leged that  that  act  applies  to  two  distinct  and 
separate  subjects.  Further,  it  is  claimed,  as 
the  sewer  of  the  city  of  Potwin  Place  was  in 
process  of  construction  at  the  time  the  act 
became  a  law,  tliat  it  cannot  apply  in  this 
case,  because  the  act  cannot  have  any  retro- 
active effect,  and  also  because  no  compensa- 


tion is  provided  therein  to  pay  the  city  of 
Potwin  Place  for  the  cost  and  expense  of  the 
sewer  as  far  as  it  was  constructed  at  the  time 
the  act  went  into  force.    None  of  these  ob- 
jections are  well  taken.    The  title  of  the  act 
is  as  follows:   "An  act  providing  for  the  con- 
demnation of  right  of  way  for  the  construc- 
tion of  flushing  ditches  or  conduits  and  dis- 
charging seweis  or  outlets  for  sewers  in  cit- 
ies of  the  first  class,  and  prohibiting  the  ditfi- 
charge  of  sewerage  from  any  source  within 
certain  distance  of  water  supply. "    The  title 
is  certainly  broad  enough,  because,  in  ex- 
pressed terms,  it  refers  to  "prohibiting  the 
discharge  of  sewerage  from  any  source  with- 
in certain  distance  of  water  supply."    In 
State  V.  Commissionera,  40  Kan.  65,  19  Fac 
Rep.  362,  it  was  urged  that  the  title  of  chap- 
ter 128,  Sess.  Laws  1887,  was  not  broad 
enough  to  include  the  proviso  prohibiting  the 
vote  and  issue  of  bonds,  excepting  for  school 
purposes,  within  one  year  after  the  organiza- 
tion of  new  counties.    The  title  to  that  chap- 
ter reads  as  follows:   "An  act  relating  to  the 
organization  of  new  counties,  and  amenda- 
tory of  section  one,  chapter  ninety,  of  the 
Session  Laws  of  1886.  and  section  two  of 
chapter  sixty-three  of  the  Session  Laws  of 
1876,  and  sections  three  and  five  of  that  part 
of  chapter  twenty- four  of  the  General  Stat- 
utes of  Kansas  entitled  'An  act  relating  to 
the  organization  of  new  counties.'"    The 
proviso  in  that  chapter  is  "that  no  bonds,  ex- 
cept for  the  erection  Jind  furnishing  of  scliool- 
houses,  shall  be  voted  for  and  issued  by  any 
county  or  township  within  one  year  after  the 
organization  of  such  new  county  under  the 
provisions  of  this  act."    The  claim  against 
the  proviso  of  said  chapter  128  was  not  sus- 
tained.   This  proviso  was  held  valid  and  con- 
stitutional.   As  the  proviso  in  section  3  of 
said  chapter  232  relates  to  sewei-s,  it  cannot 
be  said  that  the  act  applies  to  two  distinct 
and  separate  subiects.     Philpin  v.  McCarty, 
24  Kan.  393;  Sta"te  v.  Barret.  27  Kan.  213; 
Commissioners  v.  State,  36  Kan.  337, 13  Pac. 
Rep.  658.    State  v.  Barrett,  supra,  clearly  de- 
clares the  law  to  be  that  the  action  of  the 
law-making  power  must  in  all  cases  be  up- 
held, unless  its  action  is  manifestly  in  con- 
travention of  the  constitution.    Neither  the 
title  nor  the  subject  of  said  chapter  232  are 
in  any  way  in  conflict  with  the  provisions  of 
the  constitution  of  the  state.    The  city  of 
Potwin  Place  has  no  vested  right  to  construct 
or  empty  its  sewer  to  the  Kansas  river.    Such 
a  matter  is  under  the  regulation  and  control 
of  the  state.    Laws  of  this  character  are  not 
void  though  they  disturb  the  enjoyment  of 
individual  rights  without  making  compensa- 
tion.   8aluif  populi  miprema  est  lex.    1  Dill. 
Mun.  Corp.  (8d  Ed.)  §  141;  State  v.  Mugler, 
29  Kan.  252.    Of  course,  if  the  statute    is 
constitutional,  and  applies  to  sewers  gener- 
ally, as,  in  our  opinion,  it  does,  the  right  of 
the  parties  in  this  case  are  deteriqined  by  it. 
Cooley,  Const.  Lim.  (5th  £d.)  470. 

In  conclusion,  we  may  .state  that  the  pol- 
lution of  streams  and  rivers  by  mnnicipali- 
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ties  and  public  bodies,  in  charge  of  sewnge 
and  drainage  occasion  the  frequent  exorcise 
of  the  preventive  powers  of  equity.  Upon 
principle,  a  municipality  or  any  other  public 
body  lias  no  more  right  to  defy  or  disobey  the 
law  than  a  private  person.  Gould,  Waters, 
§  545.  Neitlier  the  city  of  Potwin  Place,  nor 
any  other  city,  corporation,  or  person,  can  ex- 
ercise any  power  which  is  expressly  forbidden 
by  the  statute.  The  judgment  of  the  district 
court  will  be  reversed,  and  the  case  remand- 
ed, with  direction  to  grant  a  perpetual  in- 
junction as  prayed  for  in  the  petition  of  the 
plaintiff.    All  the  justices  concurring. 

ON  REHEARINQ. 
(April  4,  1^0.) 
yAl.ENTlNJB,  J.  Tliis  case  was  decided  by 
this  court  on  November  9,  1889;  and  tlie 
judgment  of  the  court  below  was  reversed, 
and  the  court  below  was  directed  to  grant  a 
perpetual  injunction  against  the  defendants 
as  prayed  for  in  the  plaintiff's  petition.  In 
due  time  a  motion  for  a  relienring  was  filed 
in  this  court  by  the  defendants,  and  that  mo- 
tion is  now  before  us  forconsiUeration.  The 
writer  uf  this  opinion  must  admit  that  he  did 
not  understand  this  case  as  well  as  he  ought 
to  have  understood  it  when  the  judgment  of 
this  court  was  rendered;  and  it  is  now  the 
opinion  of  the  court  that  such  judgment  is  to 
some  extent  erroneous,  and  that  it  must  be 
modified  and  corrected.  It,  in  effect,  perpet- 
ually enjoins  and  restrains  the  city  of  Potwin 
Place,  and  all  its  ofilcers  and  agents,  and  the 
contractor,  from  constructing  or  using  their 
contemplated  sewen  anywiiere  or  in  any 
manner,  and  also  from  Oischurging  any  sew- 
age of  any  kind  whatever  into  the  Kansas 
river,  although  such  sewage  might,  by  com- 
parison witli  the  waters  of  the  Kansas  river, 
be  pure  enough  to  tend  to  make  such  waters 
at  that  place  very  much  purer  than  they  now 
are.  The  plaintiff  in  this  case,  the  Topeka 
Water  Supply  Company,  is  a  private  corpora- 
tion, and  its  sole  business  is  to  procure  water 
from  the  Kansas  river  and  furnish  the  same 
to  the  city  of  Topeka,  and  to  the  inhabitants 
thereof,  for  compensation.  The  principal  de- 
fendant in  the  case,  the  city  of  Potwin  Place, 
is  a  municipal  corporation,  a  city  of  the  third 
'  class,  and  the  other  defendants,  except  Bosen, 
are  its  officers;  and  Kosen  is  the  sewer  con- 
tractor. The  object  of  the  action,  according 
to  the  prayer  of  the  plaintiff's  petition  below, 
is  to  perpetually  enjoin  the  defendants,  ami 
their  agents,  employes,  and  successors,  from 
constructing  and  using  a  system  of  sewers, 
and  from  discharging  sewage  into  the  Kansas 
river  above  the  plaintiff's  wells.  The  case 
was  tried  before  the  court  below  without  a 
jury;  and  that  court  made  voluminous  find- 
ings of  fact,  and.  upon  such  findings,  ren- 
dered judgment  in  favor  of'  the  defendants 
and  against  the  plaiutiti,  denying  to  the  plain- 
tiff any  injunction.  It  is  now  suggested  that 
some  of  such  findings  are  conflicting  and  con- 
tradictory. If  they  are,  then  that  is  a  good 
ground  for  a  reveiSid  of  the  judgment  of  the 


court  below,  and  for  granting  a  new  trial; 
but  it  is  no  ground  for  rendering  a  final 
judgment  upon  such  findings  for  either  par- 
ty, as  this  court  has  ordered  to  be  done.  It 
is  also  suggested  that  some  of  the  findings 
are  not  supported  by  sutficient  evidence.  If 
this  were  true,  it  would  be  a  good  ground  for 
areversal  of  the  judgment  of  the  court  below, 
and  for  granting  a  new  trial;  but  it  would 
not  be  any  proper  ground  for  rendering  a 
final  judgment  in  the  case  in  favor  of  the 
party  against  whom  the  findings  of  fact  were 
made.  We  have  no  authority  to  reverse  the 
findings  of  fact  made  by  the  district  court, 
nor  to  make  findings  of  fact  for  ourselves 
upon  the  evidence  brought  to  us  from  the 
district  court,  nor  to  set  aside  the  findings 
of  fact  made  by  the  district  court,  nor  to  ig- 
nore such  findings,  where  they  are  within 
the  issues  made  by  the  pleadings  in  the  case, 
nor  to  render,  or  order  to  be  rendered,  a  final 
judgment  for  either  party  against  or  without 
findings  of  fact.  All  that  we  can  do,  if  we 
do  not  think  that  the  findings  of  fact  are  sup- 
ported by  sufficient  evidence,  is  to  reverse 
the  judgment  of  the  trial  court  rendered 
upon  them,  and  order  that  a  new  trial  be 
granted.  But,  in  fact,  while  the  evidence  in 
the  case  is  to  some  extent  conflicting,  yet 
every  finding  of  fact  made  by  the  trial  court, 
we  think,  is  supported  by  sufficient  evidence; 
and  therefore,  under  the  well-established  rule 
of  this  court,  and  of  all  other  courts  that  hear 
cases  on  petition  in  errori  we  must  take  the 
findings  of  fact  made  by  the  trial  court  as  ab- 
solutely true  and  correct,  or  at  least  true  and 
correct  so  far  as  they  are  material  to  the  case^ 
and  not  in  conflict  with  each  other.  Now, 
taking  the  findings  of  fact  made  by  the  trial 
court  as  absolutely  true  and  correct,  will  they 
support  and  sustain  the  judgment  rendered 
by  this  court,  or  must  such  judgment  be  va- 
cated, or  to  some  extent  modified'!'  We  shall 
now  proceed  to  consider  such  findings  of  fact, 
and  their  effect  upon  this  cuse. 

It  appears  from  the  findings  of  fact  made 
by  the  court 't>eIow  that  the  sole  business  of 
the  plaintiff  is  to  furnish  water  to  ihe'city  of 
Topeka,  a  city  of  the  first  class,  and  to  the 
inhabitants  thereof,  for  compensation,  and 
that  it  has  the  right  to  so  furnish  the  same  only 
under  the  provisions  of  an  ordinance  of  the 
city  of  Topeka  which  was  adopted  on  Sep- 
tembers, 1881,  and  took  effect  on  September 
7,  1881,  which  ordinance,  with  all  its  terms 
and  conditions,  the  plaintiffs  shortly  after- 
wards accepted ;  and  it  has  acted  u  nder  it  ever 
since.  Under  the  ordinance,  the  plaintiff, 
the  Topeka  Water  Supply  Company,  has  the 
right  and  the  privilege  "of  supplying  the  city 
of  Topeka.  in  Siiawnee  county,  in  the  state  of 
Kansas,  and  the  citizens  of  said  city  of  To- 
peka, with  good,  clear,  healthful,  and  whole- 
some water,  well  suited  for  domestic  and 
manufacturing  purposes."  Section  1  of  the 
ordinance.  The  ordinance  also  provides, 
among  other  things,  as  follows:  'Sec.  10. 
Said  company  binds  itself,  during  the  contin- 
uance of  the  contract  which  may  be  made 
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under  this  ordinance,  to  furnish  at  all  times, 
for  public  and  private  use  of  said  city,  and 
the  inhabitants  thereof,  a  full  and  sufflcient 
supply  of  good,  clear,  healtliful,  and  whole- 
some water,  well  suited  for  domestic  and 
manufacturing  purposes."  "Sec.  16.  Any 
failure  on  the  part  of  said  company  to  com- 
ply with  any  of  the  provisions  of  this  ordi- 
nance, either  as  to  the  amount  of  water  or 
the  quality  of  the  same,  or  any  failure  to  fur- 
nish a  sufflcient  supply  of  water  at  all  times, 
excepting  in  cases  of  unavoidable  accidents, 
said  company  shall  forfeit  its  franchise,  and 
this  charter  shall  be  nuUand  void." 

The  Topeka  Water  Supply  Company  has 
no  right  or  privilege,  and  none  has  ever 
been  granted  to  it,  to  furnish  any  other  kind 
or  character  of  water  to  the  city  of  Topeka, 
or  to  its  inhabitants,  than  the  water  described 
in  the  foregoing  provisions  of  the  ordinance. 
According  to  the  findings  of  the  district 
court,  the  water  supply  company  obtains  its 
water  from  the  Kansas  river,  both  directly 
and  indirectly.  ,It  obtains  it  by  means  of  an 
iron  pipe  extending  from  one  of  the  supply 
wells  out  into  the  river  and  into  the  flowing 
stream,  and  all  the  wells  are  connected  by 
means  of  iron  pipes;  and  it  also  obtains 
water  by  means  of  the  same  percokitingfrom 
the  Kansas  river,  through  the  sand  and  gravel 
in  that  vicinity,  into  its  supply  wells.  But 
with  reference  to  this  last-mentioned  kind  of 
water  the  court  finds,  in  its  sixth  finding  of 
fact,  among  other  things,  as  follows:  "The 
water  fed  into  said  wells  from  the  bottom 
thereof  is  of  the  same  kind  and  character  as 
that  in  the  flowing  stream  of  said  river  above 
said  bed  of  sand,  except  tiie  changes  that  are 
caused  therein  by  mesms  of  the  filteratlon 
through  the  sand."  The  court  below  also 
made  the  following  special  findings  of  fact: 
"(13)  That,  notwithstanding  the  drain- 
age from  said  the  city  of  Potwin  Place,  or 
from  other  sources,  is  discharged  into  said 
the  Kansas  river  in  the  manner  above  stated, 
the  said  wells  belonging  to  and  used  by  the 
plaintiffs  for  supplying  the  inhabitants  of 
the  city  of  Topeka  with  water  for  domestic 
use  and  purposes,  the  said  wells  above  de- 
scribed cannot  be  supplied  with  good,  whole- 
some water,  well  suited  for  domestic  pur- 
poses, from  the  Kansas  river,  at  said  wells, 
or  at  any  point  within  two  or  three  miles 
above  said  wells;  that  the  topogiaphy  of  a 
large  portion  of  the  territory  JncludtKl  within 
the  corporate  limits  of  the  said  the  city  of 
Topeka  lying  west  of  Kansas  avenue,  in  said 
city,  and  south  of  said  Kansas  river,  is,  and 
always  has  been,  and  always  will  be,  such 
that  the  drainage  outlet  of  an  area  of  about 
600  acres,  on  which  reside  not  less  than  15,- 
000  inhabitants,  and  which  number  is  rapid- 
ly Increasing,  and  said  drainage  is  caused, 
by  surface  and  under-ground  drainage,  to 
flow  into  said  river  in  close  proximity  to,  and 
principally  above,  said  wells,  and  all  within 
the  drainage  area  of  said  wells;  that,  imme- 
diately adjacent  to,  and  west  and  south-west 
of,  the  corporate  boundaries  of  the  city  of 


Topeka,  and  lying  south  and  west  of  the  city 
of  Potwin  Place,  within  three  years,  numer- 
ous and  large  plats  and  additions  and  suburbs 
to  said  the  city  of  Topeka  have  been  laid  out, 
and  are  being  rapidly  built  up,  for  residence 
and  families  and  other  purposes,  and  many 
hundreds  of  houses,  including  a  large  hospi- 
tal, several  churches,  stores,  and  school- 
houses,  have  been  erected,  and  many  more 
are  in  contemplation  and  progress  of  con- 
struction, and  will:  in  the  near  future  be 
erected  and  occupied;  that  said  platted  terri- 
tory last  above  described  outside  of  the  city 
of  Potwin  Place,  and  outside  of  the  corporate 
limits  of  the  city  of  Topeka.  includes  more 
than  a  thousand  acres  of  land,  all  platted  into 
town  lots,  and  designed  to  have  houses 
erected  on  and  occupied  as  residences,  and 
for  various  other  purposes;  that  about  400 
houses  have  been  erected  on  said  tract  dur- 
ing the  last  three  years,  and  are  now  being 
occupied;  tliat  the  natural  drainage  from  all 
the  said  territory  finds  its  way  into  the  Kan- 
sas river  above  and  near  the  wells  of  the 
Topeka  Water  Supply  Company,  by  surface 
drainage  and  under-ground  drainage,  known 
as  '  ground  water,'  and,  by  following  through 
the  sand  and  gravel,  finds  its  way  in  tlie 
wells  of  the  Topeka  Water  Supply  Company, 
by  the  laws  of  natural  drainage,  and  tend  to 
pollute  the  water  in  the  upper  and  lower  cur- 
rents in  the  Kansas  river  at  and  above  said 
wells.  (14)  That  less  than  two  and  one-half 
miles  above  said  wells  of  the  Topeka  Water 
Supply  Company,  and  on  the  south  bank  of 
said  Kansas  river,  are  located  the  buildings 
of  the  Kansas  Insane  Asylum,  which  build- 
ings are  constantly  occupied  by  more  than 
seven  hundred  (700)  inmates,  etc;  that  all 
the  sewage  of  said  buildings,  and  the  prem- 
ises connected  tlierewitli,  flows  constantly 
through  a  large  sewer  or  pipe  into  the  Kan- 
sas river,  which  tends  to  and  does  pollute  the 
water  in  said  river;  that  said  asylum  build- 
ings were  erected  and  occupied,  and  said 
sewer  therefrom  was  used,  as  aforesaid,  in 
1879,  and  before  said  Topeka  Water  Supply 
Company  was  organized,  and  have  been  in 
constant  and  uninterrupted  use  ever  since. 
(15)  That  on  the  north  bank  of  the  Kansas 
river,  and  above  said  wells,  is  a  large  slaugh- 
ter-house, and  several  manufacturing  estab- 
lishments, and  several  thousand  people  have 
erected  and  occupy  many  houses  on  and  near 
the  norti)  bank  of  said  river;  and  said  por- 
tion of  the  city  of  Topeka  has  no  system  of 
sewerage  whatever,  and  the  said  portion  of 
the  city  is  growing  rapidly  in  a  western  di- 
rection. (16)  That  all  these  facts  were 
known  to  said  the  city  of  Topeka  and  said 
the  Topeka  Water  Supply  Company  previous 
to  the  purchase  of  the  real  estate  herein  de- 
scribed, and  the  construction  and  erection  of 
its  buildings,  wells,  etc.,  aforesaid,  by  said 
the  Topeka  Water  Supply  Company." 

The  principal  ground,  at  the  present  tinae, 
upon  which  the  plaintiff  founds  its  right  at 
action,  is  the  proviso  attached  to  section  3, 
c.  232.  of  the  Session  Laws  of  1889.    It  is 
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Bald  that  this  proviso  was  procured  to  be  en- 
acted hj  tlie  legislature  especially  for  the  pur- 
pose of  afFecting  this  very  case.'which  case 
was  then  pending  in  the  district  court  of 
Shawnee  county.  Now.  assuming,  for  the 
purposes  of  this  case,  that  this  proviso  is 
valid,  and  applicable  to  this  case,  (but  the 
question  is  a  doubtful  one,)  still,  has  the 
plaintiff,  with  or  without  this  proviso,  any 
cause  of  action  upon  the  facts  of  the  case  as 
found  by  the  trial  court?  The  proviso  reads 
as  follows:  "Provided,  that  no  sewer  shall 
be  permitted  to  empty  into  any  stream  from 
which  a  water  supply  is  obtained,  within 
three  miles  above  the  point  where  said  water 
supply  is  obtained."  Now,  this  proviso  does 
not  purport  to  give  to  any  person  or  corpo- 
ration, public  or  private,  any  cause  of  action; 
and  therefore,  notwithstanding  this  proviso, 
we  shall  have  to  resort  to  the  general  prin- 
ciples of  law  and  equity  in  order  to  deter- 
mine whether  the  plaintiff  has  any  cause  of 
action  or  not,  under  the  facts  of  this  case.  It 
roust  be  remembered  that  the  plaintiff  in  this 
case  is  a  private  corporation,  and  not  tb^ 
state  of  Kansas,  or  any  public  offlcer  who  has 
any  authority  to  represent  the  state.  It  also 
obtains  its  water  from  a  navigable  stream, 
whose  waters  it  does  not  own,  and  cannot 
own,  until  it  separates  them  from  the  stream. 
Wood  V.  Fowler,  26  Kan.  682.  And,  while 
it  owns  the  land  adjoining  the  river,  and  up 
to  the  margin  of  the  stream,  yet  it  does  not 
obtain  or  use  the  water  which  it  obtains  from 
the  river  as  a  riparian  proprietor.  It  is 
•imply  a  corporation,  that  cannot  drink,  nor 
use  water  for  any  domestic  or  household  pur- 
pose, nor  use  it  to  supply  any  natural  want, 
and  it  does  not  use  it  as  an  incident  to  some 
primary  use  of  its  real  estate,  and,  indeed,  it 
does  not  use  it  under  any  riparian  right;  but 
it  uses  it  merely  for  the  purpose  of  carrying 
it  away  from  the  stream,  across  its  land,  and 
into  the  city  of  Topeka,  and  there  selling  it 
to  others  for  compensation.  This  is  not  a 
use  of  the  water  under  riparian  rights.  City 
ot  Emporia  v.  Soden.  25  Kan.  688,  606,  607. 
But,  above  all,  and  worse  than  all,  accord- 
ing to  the  findings  of  the  court  below,  it  is 
itself  a  wrong-doer,  violating  its  contract 
with  the  city,  violating  the  city  ordinance, 
and  violating  duty  and  obligation,  by  fur- 
nishing water  to  the  city  of  Topeka,  and  to 
its  inhabitants,  which  is  unfit  for  use.  Now, 
the  question  arising  upon  these  facta  is  not 
whether  a  party  in  the  rightful  and  legal  ex- 
ercise of  a  legitimate  business  has  the  right 
to  an  injunction  to  restrain  some  wrong- 
doer from  committing  acts  which  will  seri- 
ously and  injuriously  interfere  with  and 
affect  such  party's  lawful  and  rightful  busi- 
ness ;  but  it  is  whether  one  wrong-doer  may 
obtain  an  injunction  to  restrain  another 
wrong-doer  from  committing  an  act  which 
could  not  possibly,  under  any  circumstances, 
do  the  plaintiff  any  harm,  if  the  plaintiff 
should  himself  or  itself  do  right,  and  obey  the 
Jaw,  and  where  the  absolute  refraining  by 
the  defendant  and  all  others  from  the  com- 


mission of  the  act  or  acts  complained  of,  and 
from  all  other  wrongful  acts,  would  not, 
and  could  not  possibly,  under  any  circum- 
stances, enable  the  plaintiff  to  do  right,  aitd 
to  obey  the  law,  if  the  plaintiff  should  still 
continue  to  carry  on  the  business  sought  to 
be  protected  by  the  injunction.  Of  course, 
the  state  of  Kansas,  through  its  attorney 
general  or  any  other  proper  oflScer,  and  by 
any  proper  action  or  proceeding,  has  the 
right  to  compel  all  the  corporations  of  the 
state,  public  and  private,  and  all  the  ofiBcers 
of  the  state,  and  others,  to  obey  the  laws  of 
the  state,  and  this  without  reference  to 
whether  any  particular  injury  may  result  to 
any  individual  or  corporation  from  a  viola' 
tion  of  the  laws  or  not;  but  no  private  indi- 
vidual or  private  corporation  has  any  such 
extended  right.  A  private  person  or  corpo- 
ration has  no  right  to  an  injunction  merely  to 
restrain  another  from  committing  some  ap- 
prehended violation  of  law.  Nor  has  such 
private  person  or  corporation  any  right  to 
an  injunction  to  restrain  another  from  do- 
ing any  particular  act,  unless  the  performance 
of  the  act  would  result  to  the  injury  of  the 
party  seeking  the  relief;  and,  even  then,  in 
order  to  entitle  the  party  seeking  the  relief  to 
the  relief  sought,  the  contemplated  injury 
must  be  substantial,  and  not  merely  nominal, 
and  must  be  special  and  particular  as  to  the 
party  seeking  the  relief,  and  different  in  kind 
from  that  which  will  affect  the  public  in  gen- 
eral. An  action  for  damages,  where  the  wrong 
has  already  been  committed,  may  sometimes  be 
maintained  where  the  damage  is  merely  nom- 
inal; but  no  action  for  an  injunction  to  re- 
strain the  commission  of  an  anticipated 
wrong  can  be  maintained  unless  the  antici- 
pated wrong  will  clearly  work  some  substan- 
tial injury  to  the  party  seeking  the  relief. 
Nur  has  a  private  pei-son  or  corporation  any 
right  to  an  injunction  to  restrain  another 
from  the  commission  of  any  act  merely  for 
the  purpose  tliat  such  private  person  may 
reap  some  anticipated  advantage  from  the 
future  commission  of  some  wrong  or  some 
unwarranted  act  on  his  or  its  part.  The 
party  seeking  the  relief  cannot  say  to  the 
person  whom  he  or  it  wishes  to  have  enjoin- 
ed: "It  is  true  I  will  not  be  injured  by  your 
wrongful  act  or  acts,  provided  I  do  tight 
myself,  but  I  do  not  intend  to  do  right.  I 
expect  to  violate  duty,  obligation,  contracts, 
the  city  ordinances,  and  to  infringe  upon  the 
dearest  and  most  valued  rights  of  others,  and 
by  so  doing,  I  expect,  if  you  do  not  interfere, 
to  reap  great,  though  reprehensible,  advan- 
tage, but,  if  you  du  interfere,  it  will  prevent 
me  from  reaping  this  much  coveted  and  con- 
templated advantage;  and,  therefore,  as  you 
are  an  expected  and  intended  wrong-doer  as 
well  as  myself,  you  should  be  restrained 
from  the  commission  of  your  contemplated 
wrongs  in  order  that  1  may  commit  mine." 
Under  the  findings  of  the  trial  court,  the 
Topeka  Water  Supply  Company  may,  if  it 
chooses,  obtain  reasonably  good  water  by 
going  further  up  the  river  to  a  place  above 


Digitized  by 


LiOogle 


684 


PACIFIO  BEFOBTEB.yoL.  23. 


(Kan. 


Potwln  Place,  aboTe  the  insane  asylnm,  and 
getting  its  supply  of  water  there;  but,  accord- 
ing to  such  findings,  it  cannot  obtain  good 
water  from  the  place  from  which  it  now  ob> 
tains  its  supply.  If  it  should  go  above  Pot- 
win  Place,  and  there  obtain  its  water,  then 
no  act  or  acts  on  the  part  Potwin  Place  could 
possibly  do  it  any  harm ;  and,  according  to  the 
findings  of  the  court  below,  it  cannot  obtain 
good  water  below  Fotwin  Place,  and  at  or 
above  the  place  from  which  it  now  obtains 
its  water.  It  can  there  obtain  only  such 
water  as  is  unfit  for  use;  and  by  obtaining 
the  same  there,  and  furnishing  it  to  ttie  city 
of  Topelca,  and  to  the  inhabitants  thereof,  it 
not  only  does  wrong,  but  it  also  violates  its 
contract,  and  violates  tlie  city  ordinance. 
Will  a  court  of  equity  encourage  any  sucti 
thing?  Such  would  be  a  violation  of  some 
of  the  best-established  maxims  of  equity. 
This  is  an  equitable  action,  and  it  is  a  gen- 
eral rule  of  equity  that  he  who  seelts  equity 
must  do  equity;  and  it  is  also  a  general  rule 
of  equity  that  he  who  goes  into  a  court  of 
equity  must  do  so  with  clean  liands.  In  other 
words,  a  party  can  obtain  no  order,  judg- 
ment, or  decree  from  a  court  of  equity  for 
the  purpose  that  he  may  with  greater  profit 
or  advantage  violate  the  rules  of  equity. 
The  granting  of  an  injunction  in  this  case 
could  be  of  no  possible  benefit  or  value  to  the 
plaintiff,  provided  it  should  do  right  itself. 
If  the  findings  of  the  court  below  are  correct, 
then  not  all  the  injunctions  which  all  the 
courts  in  Kansas  or  elsewhere  couid  grant 
would  be  sufiScient  to  enable  the  plaintiff  to 
furnish,  from  the  place  where  it  now  obtains 
its  supply,  "good,  clear,  healthful,  and 
wholesonie  water,  well  suited  for  domestic 
and  manufacturing  purposes;"  and  courts  of 
equity  are  not  swift  to  grant  futile,  worth- 
less, or  fruitless  orders. 

Although  both  parties  in  tliis  case  are 
wrong-doers,  yet  this  is  not  merely  a  question 
of  balancing  wrongs  as  between  such  wrong- 
doers. The  party  seelcing  the  relief  must 
himself  or  itself  do  riglit,  or  it  is  not  entitled 
to  the  relief  sought.  There  are  differences, 
however,  between  the  wrongs  of  tliese  two 
wrong-doers,  some  of  which  we  might  men- 
tion. The  plaintiff's  wrongs  are  not  only 
contemplated,  but  they  are  also  present,  as 
well  as  past  and  consummated;  while  the  de- 
fendants' wrongs  are  only  in  prospect, — 
merely  contempiated  or  expected.  It  is  true 
the  defendants  have  already  constructed 
■ome  of  tbdr  sewers,  and  this  court,  by  its 
judgment,  has  ordered  that  they  be  enjoined 
from  using  them;  but  it  does  not  appear  from 
the  record  that  any  of  these  sewers  have  been 
constructed  anywhere  near  the  Kansas  river, 
or  that  the  defendants  liave  ever  yet  dis- 
charged any  sewage  into  or  near  such  river. 
They  have  not  yet  done,  or  caused  to  be  done, 
the  slightest  injury  or  damage  to  the  plain- 
tiff; and  as  yet  the  plaintiff  has  no  cause  to 
complain  of  anything  tliat  has  really  or  act- 
ually tal(en  place.  It  would  result  in  some 
loss  to  either  party  to  refrain  from  the  com- 


mission of  its  contemplated  and  intended 
wrongful  acta.  The  plaintiff,  at  some  loss, 
would  have  to  go  further  up  tiie  river  to  pro- 
cure good  water,  while  the  defendant  the 
city  of  Potwin  Place,  at  a  loss  of  about  $75,- 
OOU,  according  to  the  findings  of  the  court 
l)elow,  would  have  to  go  further  down  the 
river  to  discharge  its  sewage.  Bnt,  if  it 
should  go  further  down  the  river  to  discharge 
its  sewage,  would  not  some  still  lower  ripa- 
rian proprietor — the  owner  of  a  town  lot,  for 
instance,  worth  a  few  dollars — commence  an 
action  to  restrain  such  city  from  discharging 
its  sewage  there?  And  such  lower  riparian 
proprietor,  if  he  were  an  individual  person, 
would  prohably  have  real  and  substantial  ri- 
parian rights.  Whether  be  could  maintain 
any  such  action  or  not,  it  is  not  necessary  to 
express  any  opinion  in  this  case.  If  the 
plaintiff  couid  obtain  good  water  from  the 
place  where  it  is  now  obtaining  it,  except  for 
the  contemplated  wrongful  acts  of  the  defend- 
ant, then  we  would  thinit  that  the  plaintiff 
would  have  a  right  to  an  injunction.  Even 
'if  the  plaintiff,  except  for  the  joint  or  sepa- 
rate wrongs,  actual  and  contemplated,  of  the 
defendant,  and  as  many  others  as  miglit  pos- 
sibly be  engaged  in  doing  wrong,  could  ob- 
tain good  water  from  the  place  where  it  is 
now  obtaining  it,  it  would  also  have  its  right 
to  an  injunction.  But  such  is  not  this  case, 
under  the  findings  of  the  court  below.  Un- 
der such  findings,  even  if  the  defendant  and 
all  others  should  do  right,  and  obey  the  law, 
still  the  plaintiff  would  not  be  able,  from  the 
place  where  it  now  procures  its  water,  to  ob- 
tain that  kind  of  water  which  it  has  agreed 
to  furnish  to  the  city  of  Topeka,  and  to  the 
inhabitants  thereof,  and  which  kind  only  it 
has  any  right  to  so  furnish.  The  plaintiff  in 
error  has  cited  several  cases  where  the  ac- 
tions were  brought  either  by  the  attorney 
general,  or  for  the  recovery  of  damages,  or 
where,  except  for  the  wrongs  of  the  defend- 
ant or  of  the  defendant  and  others,  the  plain- 
tiff might  do  right,  and  still  he  injured,  or 
for  the  invasion  of  strict  riparian  rights;  but 
none  of  these  cases  is  the  present  case.  The 
present  case  is  an  action,  in  equity,  for  an 
injunction,  by  a  private  corporation  which  is 
itself  a  wrong-doer,  and  wliich  cannot  do 
right,  and  obey  the  law,  and  suffer  any  in- 
jury. The  question  stated  in  considerable 
detail  is  substantially  as  follows:  Where  the 
sole  business  of  a  private  corporation  is  to 
furnish  a  city,  and  the  inhabitants  thereof, 
"with  good,  clear,  healthful,  and  wholesome 
water,  well  suited  for  domestic  and  manufac- 
turing purposes,"  and  such  private  corpora- 
tion has  no  right  or  privilege  to  f  urnisli  any 
other  ki  nd  of  water,  and  such  private  corpora- 
tion obtains  its  water  from  a  certai  n  navigable 
river,  it  owning  the  land  up  to  the  margin  of 
the  stream  where  it  obtains  its  water,  and 
another  city  is  about  to  discharge  sewage  in- 
to such  river  above  the  place  wliere  such  pri- 
vate corporation  obtains, its  water,  but  the 
water  in  such  river  is  already  so  polluted 
that,  if  such  city  and  all  others  should  retain 
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trom  doing  nny  wrongful  act  that  might  tend 
to  f  iirtlier  pollute  the  same,  snch  private  cor- 
poration would  still  be  unable  to  procure 
good  water,  fit  for  domestic  use,  from  such 
river  at  tlie  place  where  it  obtains  its  snppljr, 
or  from  any  place  between  that  place  and  the 
place  where  such  city  contemplates  discharg- 
ing its  sewage,  can  such  private  corporation 
maintain  an  action  for  an  injunction  to  per- 
petually enjoin  sacli  city  and  its  officers  from 
constructing  or  using  sewers  in  the  city,  or 
from  discharging  sewage  into  the  river  at 
the  place  where  such  city  contemplates  the 
discharge  of  its  sewage?  A  controlling  fact 
in  this  case,  aside  from  the  other  facts,  is 
that  the  plaintiff  is  a  wrong-doer,  and  that  it 
cannot  he  anything  else  than  a  wrong-doer, 
and  be  injureid  by  the  contemplated  acts  of 
the  defendants. 

The  defendants  have  also  cited  a  consider- 
able number  of  cases,  among  which  is  the 
case  of  Wood  v.  Sutclifle,  8  £ng.  Law  &  £q. 
217,  2  Sim.  (N.  S.)  163,  which  seems  to  have 
the  fullest  application  of  any  case  cited  on 
either  side.  We  do  not  know  of  any  case 
having  entire  application  to  this  case;  hence, 
in  the  consideration  of  this  case  upon  tltis 
motion  for  a  rehearing,  we  have  considered 
the  same  almost  entirely  upon  the  general 
rnles,  principles,  and  maxims  of  law  and 
equity,  and  especially  upon  the  following  gen- 
eral maxims  in  equity,  to-wit:  "He  who 
comes  into  equity  must  come  with  clean 
bands;"  "he  that  bath  committed  iniquity 
shaU  not  have  equity;"  and  "be  who  seeks 
equity  must  do  equity."  It  certainly  cannot 
be  maintained  that  an  action  for  relief  in 
equity  may  be  founded  upon  iniquity,  and  in 
favor  of  a  water  supply  company  which  pos- 
sibly, on  account  of  its  own  wrong-doing, 
has  forfeited  its  right  to  exist  as  such.  See 
Sections  1, 10, 16,  of  the  Topeka  city  ordi- 
nance, above  mentioned,  and  the  findings  of 
fact  of  the  ooui-t  below. 

Upon  the  general  principles  of  law  and 
equity,  we  think  that  the  judgment  of  this 
court  heretofore  rendered  is  erroneous.  It 
will  therefore  be  modified  to  the  extent  that, 
instead  of  directing  the  court  below  to  issue 
a  perpetual  injunction  in  favor  of  the  plain* 
tiff,  it  will  direct  the  court  below  to  grant  a 
new  trial.    All  the  justices  concurring. 


(a  Kan.  543) 
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HlOHWATB  —  OBSTRUOnON — 'Rk.UMOJkB  CbOBSIKOS. 

When  a  public  highway  is  located  over  an 
existing  railroad  track,  some  years  subsequent  to 
the  oonstructlon  of  the  railroad,  there  is  no  liabil- 
l^npon  the  part  of  the  railroad  company,  under 
■ection  ^  c.  84,  Comp.  Laws  1886,  to  the  township 
in  which  the  crossing  is  located,  for  damages  for 
the  obstructiou  of  the  highway, 

(Sylldbua  by  Oreen,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  STemaha  county;  B.  C.  Bassbit, 
Judges 


J.  W.  Cunniek  and  A.  J.  Felt,  for  plain 
tiff  in  error.  J.  B.  Taylor  and  John  M. 
Ragan,  for  defendant  in  error. 

Qrebn,  C.  The  plaintiff  commenced  this  ac- 
tion under  section  43,  c.  84,  Comp.  Laws  1885, 
to  recover  damages  from  the  defendant  for 
obstructing  a  highway,  by  reason  of  the  con- 
struction of  its  railroad.  The  case  was  tried 
to  the  court  upon  the  following  agreed  state- 
ment of  facts:  "(1)  The  St.  Joseph  &  Grand 
Island  Bailroad  Company  was  built  in  1869 
and  1870  over  the  land  where  this  road  is 
located,  and  the  right  of  way  obtained  Au- 
gust 4,  1866,  recorded  in  Book  H,  page  133. 
(2)  The  county  road  was  established  in  Janu- 
ary, 1884,  by  order  of  the  county  court,  on  a 
petition  presented  October  IS,  1883,  and  re- 
corded, (Book  3,  Boad  Becord,  pp.  131,  182,) 
which  are  part  of  this  agreed  case,  and 
road  one-half  in  Brown  and  Nemaha  coun- 
ties, each."  Judgment  was  entered  for  the 
defendantbelow.  It  is  claimed  by  the  plain- 
tiff in  error  that  the  defendant  was  liable, 
under  the  law,  no  matter  whether  the  railroad 
was  built  before  or  after  the  location  of  the 
highway.  We  hardly  think  this  is  the  correct 
rule.  While  it  is  clearly  the  duty  of  a  rail- 
road company  to  restore  the  highway  cross- 
ings whenever  its  road  crosses  over  highways 
to  a  safe  condition,  and  to  keep  them  so,  and 
to  make  the  approaches  thereto,  yet  such  is 
not  its  duty  in  reference  to  the  crossings  of 
public  highways  over  railroads  where  the 
public  highways  were  laid  out  and  opened 
subsequent  to  the  construction  of  the  rail- 
road. 1  Ror.  B.  B.  554.  In  this  case,  the 
evidence  shows  that  the  railroad  was  built 
some  15  years  before  the  highway  was  estab- 
lished, and  about  six  years  before  the  passage 
of  the  law  under  which  this  suit  was  brought. 
We  do  not  see  how  it  can  he  successfully 
maintained  that  this  law  could  have  any 
operation  upon  a  railroad  located  long  before 
the  passage  of  the  act,  and  years  before  the 
establishment  of  the  road;  and  we  are  of  the 
opinion  that  there  Is  no  liability  under  this 
law,  when  a  highway  is  located  over  an  ex- 
isting railroad,  for  the  obstruction  of  the 
highway  by  the  railroad,  if  the  company 
complied  with  all  the  laws  in  force  when  the 
road  was  constructed.  Again,  this  case  was 
tried  upon  the  agreed  statement  of  facts  set 
out  above,  there  being  no  other  evidence 
upon  which  the  court  could  l>a8e  a  Judgment. 
Certain  exhibits  were  attached  to  the  petition, 
showing  the  action  of  the  board  of  commis- . 
sioners,  notice  to  the  railroad,  assessment  of 
damages,  and  other  steps  to  fix  the  liability 
of  the  company;  but  these  were  denied,  and 
It  would  be  necessary  to  furnish  some  proof 
before  the  plaintiff,  would  be  entitled  to  re- 
cover. We  see  no  error  in  the  record  as  pre- 
sented to  us,  and  therefore  recommend  that 
the  judgment  of  the  court  l>elow  be  affirmed. 

Bt  the  Court.  It  is  so  ordered;  all  the 
Justices  concurring. 
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(43  Kan.  626) 

United  States  Electric  Lighting  Co.  v. 
Maetin. 

(Supreme  Court  of  Kansas.    April  4,  1890.) 
Bervicb  of  Summons— Publication  —  Apfidatit. 

1.  An  affidavit  for  publication,  stiovring  that 
the  defendant  is  a  foreign  corporation;  that  the 
plaintiff  is  unable  to  make  service  of  summons  up- 
on the  defendant  within  the  state ;  that  the  defend- 
ant has  personal  property  within  the  state,  which 
is  fully  described;  that  this  property  has  been 
taken  possession  of  by  a  receiver  of  the  court:  that 
the  plaintiff  seeks  to  appropriate  this  property  for 
the  payment  of  his  claim ;  and  that  his  action  is 
brought  upon  a  contract  made  between  him  and  de- 
fendant,— is  sufficient  to  authorize  service. 

2.  The  fact  that  the  property  taken  possession 
of  by  the  receiver  has  been  obtained  by  the  defend- 
ant in  an  action  of  replevin,  still  pending  in  the 
court,  will  not  oust  the  court  or  the  receiver  of  the 
control  thereof. 

(Syllabus  by  the  Court) 

Error  from  district  court.  Greenwood  coun- 
ty; A.  L.  ItEDDEN,  Judge. 

T.  L.  Davii,  for  plaintiff  in  error.  Clog- 
tton  &  Fuller,  for  defendant  in  error. 

HoRTON.  C.  J.  S.  A.  Martin  brought  an 
action  in  the  court  below  agninst  the  United 
States  Electric  Lighting  Company  to  recover 
the  sum  of  $300,  claiming  the  sum  as  dam- 
ages for  breach  of  a  parol  contract.  The 
electric  company  is  a  foreign  corporation .  At 
the  time  that  Martin  filed  his  petition  a  re- 
ceiver was  appointed  by  the  probate  judge. 
Under  the  order  of  the  probate  judge,  the  re- 
ceiver took  possession  of  one  western  dy- 
'namo,  one  automatic  regulator,  Ave  duplex 
inclosed  arc  lamps,  nine  single  inclosed  arc 
lamps,  one  base  frame,  and  circuit  of  wire. 
Afterwards,  Martin  made  and  filed  an  atflda- 
vit  for  service  by  publication.  The  electric 
company  appeared  specially,  and  moved  the 
court  to  quash  the  service,  which  was  over- 
ruled. The  company,  with  the  leave  of  the 
court,  then  filed  an  answer.  The  case  came 
on  for  trial  before  the  court  without  a  jury, 
and  judgment  was  rendered  in  favor  of  Mar- 
tin, and  against  the  compai^y,  fur  $300. 
The  company  excepted,  and  brings  the  case 
here. 

1.  It  is  claimed  that  the  affidavit  did  not 
state  facts  sutHcient  to  authorize  service  by 
publication.  We  think  otherwise.  The  aflB- 
davit  showed  that  the  defendant  is  a  foreign 
corporation;  that  the  plaintiff  was  unable  to 
make  service  of  the  summons  upon  the  de- 
fendant within  tlie  state;  that  the  defend- 
ant had  personal  property  within  the  stale, 
whicli  is  fully  described;  that  the  property 
bad  been  taken  possession  of  by  a  receiver  of 
the  court;  tliat  the  plaintiff  sought  to  subject 
and  appropriate  this  property  for  the  payment 
of  his  claim;  and  that  his  action  is  brought 
upon  a  contract  between  kim  and  defendant. 
Sections  72.  73,  Civil  Code. 

2.  It  is  further  claimed,  as  the  personal 
property  referred  to  in  tlie  affidavit  was  in 
litigation,  that  the  court  could  not  obtain  ju- 
risdiction or  control  thereof,  and  therefore 
that  the  service  by  publication  was  insulS- 
cient.    It  appears    that    the   property  was 


claimed  by  tlie  electric  lighting  company  un* 
der  a  chattel  mortgage  executed  on  ttie  18th 
day  of  January,  1886,  by  C.  E.  Decker;  that 
that  the  company  had  made  a  demand  of 
Decker  for  the  possession  of  the  property  un- 
der the  mortgage,  and  he  had  refused  to  sur- 
render it.  The  company  then  brought  suit 
of  replevin  to  recover  it  Decker  contested 
the  company's  right  to  it.  The  sheriff  had 
been  in  the  posses.sion  of  the  property,  under 
an  order  of  replevin,  for  more  than  24  hours, 
and  no  redelivery  bond  had  been  given.  He 
had  tendered  the  property  to  the  attorney  of 
the  electric  company,  and,  as  the  company 
did  not  take  possession  of  it,  he  turned  it 
over  to  the  receiver.  The  appointment  of  a 
receiver  is  a  provisional  remedy.  The  re- 
ceiver was  appointed  by  the  probate  judge. 
In  exercising  this  power,  the  probate  judge 
acted  as  an  officer  of  the  district  court.  The 
appo  ntment  of  a  receiver  by  tlie  district 
court  secured  to  that  court  the  power  to  con- 
trol, at  its  discretion,  all  controversies  which 
affected  the  property  placed  in  the  custody  of 
the  receiver.  The  district  court  had  the  au- 
thority to  change  the  property  from  one  of 
its  oflicers  to  another  officer.  All  the  pro- 
ceedings complained  of,  both  in  this  action 
and  in  the  replevin  action,  were  pending  in 
the  district  court, — the  same  court.  There- 
fore there  is  nothing  against  the  service  by 
publication  on  account  of  the  property  being 
in  litigation  or  in  eustodia  legia.  Gross  v. 
Bogard,  18  Kan.  288;  Bates  v.  Wiggin.  37 
Kan.  44,  14  I'ac.  Rep.  442. 
.  3.  The  subsequent  discharge  of  the  receiv- 
er dill  not,  and  could  not,  affect  the  jurisdic- 
tion of  the  court,  because  the  defendant  was 
then  in  court  by  its  appearance  and  answer. 
4.  Upon  an  examination  of  the  testimony, 
we  can  sustain  the  damages  given  Martin 
against  the  electric  company  for  a  breach  of 
his  contract,  to  the  amount  of  $150;  but  for 
the  claim  of  L.  S.  Clark  against  tite company, 
assigned  to  Martin,  the  testimony  is  insuffi- 
cient to  sustain  all  the  damages  allowed. 
Under  the  contract  between  Clark  and  the 
electric  company,  electric  light  was  to  be  fur- 
nished him,  for  $150,  from  December  28, 
1886,  to  December  23, 1887.  Clark  had  the 
light  for  six  ihonths.  It  is  not  shown  that 
the  light  furnished  him  was  bad  during  tliat 
time;  therefore  Clark's  damages  could  not 
have  exceeded  $75.  Judgment  ought  not  to 
have  been  rendered  for  Martin  for  a  larger 
sum  than  $225.  If  the  plaintiff  below  shall 
remit,  within  30  days,  $75  from  the  judg- 
ment, the  balance  will  be  affirmed,  the  costs 
in  this  court  to  be  divided.  If,  however, 
there  shall  be  no  remitter,  the  judgment  must 
be  reversed.    All  the  justices  concurring. 


(43  Kan.  4SS) 

WisNER  et  ux.  V.  Bias. 

(Sitpreme  Court  of  Kansas.    April  i,  1890.) 
Demvbker  to  Kvidbncb. 
Where  the  evidence  of  the  plaintiff  does  DOt 
support  the  allegations  in  her  petition,  and  a  de- 
murrer is  presented  to  such  evidence  by  the  da 
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fendant,  such  demurrer  should  be  sustained;  and 
If  overruled,  is  error. 
(SylUibus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Sedgwick  county;  T.  B.  Wall. 
Judge. 

Chexter  I.  Long.,  for  plaintiff  in  error.  Den- 
ton c^  Jones,  for  defendant  in  error. 

Stranq,  C.  Tliis  action  was  brought  by 
Rachel  Bias,  pliiintiff  below,  before  a  justice 
of  the  peace  of  Barber  county,  to  recover 
damages  for  the  conversion,  by  the  defend- 
ants  below,  of  certtiin  personal  property  al- 
leged to  belong  to  tlie  plaintiff  below.  No 
answer  required,  and  none  Hied.  Trial  be- 
fore the  justice  resulted  in  a  judgment  in 
favor  of  the  plaintiff  for  $25.  Defendants 
appealed  to  the  district  court,  and  afterwards 
the  case  was  sent  on  a  change  of  venue  to 
Sedgwick  county  for  trial,  and  tried  before 
the  court  and  jury,  resulting  in  a  judgment 
for  the  plaintiff  for  850  and  costs.  The  de- 
fendants demurred  to  the  evidence  of  the 
plaintiff  on  the  trial  of  the  case  in  the  dis- 
trict court,  which  demurrer  was  overruled, 
and  the  ruling  excepted  to.  Motion  for  a 
new  trial  was  made  and  overruled,  and  the 
ruling  excepted  to,  and  the  plaintiffs  in  error 
bring  the  case  here,  and  allege  that  the  court 
erred — First,  in  not  sustaining  the  demurrer 
to  the  evidence  of  the  plaintiff  below ;  second, 
the  court  erred  in  overruling  their  motion 
for  a  new  trial;  third,  the  court  erred  in  ren- 
dering judgment  for  the  plaintiff,  and  against 
the  defenilHuts,  on  the  verdict  of  the  jury; 
and,  fourth,  the  court  erred  in  rendering 
judgment  asaiiist  the  defendants  for  costs. 
August  20,  1884,  Henry  Wisner,  plaintiff  in 
error,  sold  to  Hattie  J.  Bias  the  improve- 
ments, without  specifying  them,  on  a  certain 
quarter  section  of  land  in  Barber  county, 
Kan.  She  pre-empted  said  land,  and,  after 
making  final  proof  thereon  in  May,  1885, 
sold  the  land,  with  all  the  improvements, 
without  specifying  them,  to  her  mother, 
Bachel  Bias,  defendant  herein.  At  the  time 
Hattie  J.  Bias  purchased  the  improvements 
on  said  land,  and  pre-empted  the  same,  it 
was  not  known  just  where  the  line  between 
that  quarter  and  the  quarter  adjoining  it  on 
the  east,  then  owned  and  occupied  by  the 
plaintiffs  in  error,  was.  There  were  some 
improvements,  consisting  of  a  claim-house, 
some  breaking,  and  a  wire  fence  on  the  west 
side  of  said  piece  of  land.  Prior  to  this  time 
the  defendants  below  had  made  certain  im- 
provements on  the  west  side  of  their  quarter 
section,  adjoining  the  land  of  plaintiff  below 
on  the  east,  and  near  the  line,  consisting  of 
a  barn,  sheep-house,  stock  corral,  bmird 
fence,  and  wire  fence,  which  were  used  by 
them  to  shelter  and  secure  their  stock.  In 
the  spring  of  1885,  the  husband  of  Rachel 
Bias  procured  one  Skinner  to  locate  the  line 
between  the  land  of  bis  wife  and  the  land  of 
the  plaintiffs  in  error.  Skinner's  survey  lo- 
cated the  land  much  further  east  than  either 
of  the  parties  bad  supposed  it  was,  and  east 


of  the  sheep-house,  stock  corral,  board  fence, 
and  wire  fence,  built  and  occupied  by  the 
plaintiffs.  Soon  after  Wisners  moved  those 
improvements  further  over  on  their  land. 
Mrs.  Bias  then  brought  this  suit  to  recover 
damages  for  the  taking  and  conversion  of 
the  sheep-house,  stock  corral,  board  fence, 
and  wire  fence,  baaing  her  ownership  of  that 
property  on  the  fact  that  she  had  purchased 
the  improvements  upon  her  quarter,  and  the 
further  fact  that  Skinner's  survey  located 
those  improvements  upon  her  land.  To  re- 
cover, the  plaintiff  below  was  required  to  es- 
tablish atHrmatlvely  her  title  to  the  property 
alleged  to  have  been  converted.  This  we 
think  she  failed  to  do.  It  is  evident,  from 
the  evidence  introduced  by  the  plaintiff,  that, 
at  the  time  Hattie  J.  Bias  purchased  the  im- 
provements on  the  land  she  afterwards  sold 
to  her  mother,  Wisner  had  no  intention  of 
selling  her  the  improvements  in  question, 
and  equally  evident  that  she  bad  no  idea  that 
she  was  buying  them,  and  that  she  never  did 
suppose  they  belonged  to  her  or  her  mother 
until  after  the  Skinner  survey.  The  proof 
by  the  plaintiff  below  of  her  ownership  in 
the  property  alleged  to  have  been  converted 
consists  entirely  in  the  fact  that  she  pur- 
chased of  Wisner  the  improvements  on  the 
land,  and  that  the  Skinner  survey  showed 
these  improvements  to  be  on  her  land.  Skin- 
ner was  not  the  county  surveyor,  nor  one  of 
his  deputies,  nor  did  he  make  his  survey  un- 
der any  agreement  between  Wisners  and 
Mrs.  Bias  for  the  location  of  the  line  between 
their  lands;  and,  besides,  there  was  no  prop- 
er evidence  of  any  survey  by  Skinner.  The 
Skinner  survey  settled  nothing  as  to  the  lo- 
cation of  the  line  between  the  lands  of  the 
parties,  and  therefore  settled  nothing  as  to 
the  ownership  of  the  property  in  dispute. 
That  being  true,  there  was  no  evidence  to 
support  the  claim  of  ownership  by  the  plain-* 
tiff  below  to  the  property  said  to  have  been 
converted,  and  the  demurrer  of  the  defend- 
ants below  to  the  evidence  should  have  been 
sustained.  The  overruling  of  said  demurrer, 
therefore,  was  error.  We  think  it  unneces- 
sjiry  to  notice  the  other  errors. 

It  is  recommended  that  the  judgment  of 
the  district  court  be  reversed,  and  the  case 
remanded  for  further  trial. 

Pbr  Curiam.  It  is  so  ordered;  all  .the 
justices  concuriing. 


(i3  Kan.  461) 

Wood  v.  Nicolson. 

(Supreme  Court  of  Kansas.    April  4,  1690.) 

QciBTiNO  Title— Flead'jsg — Ambkdmbnt  —  Tax- 
Deed— Vambitt. 

1,  Where  the  district  court  renders  judgment 
upon  a  petition  that  is  fatally  defective,  and  the 
defendant  iiles  no  answer,  nor  makes  any  appear- 
ance, the  jud^ent  may  be  corrected  by  proceed- 
ings in  error  in  the  supreme  court. 

2,  W  here  service  is  made  by  publication  upon 
a  defendant  in  a  civil  action,  and  the  defendant  ia 
in  default,  the  plaintiff  cannot,  in  his  absence  and 
without  notice,  amend  the  petition,  which  is  fatally 
defective,  so  as  to  uure  the  defect  by  staUng  a 
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Muae  of  action,  and  then,  without  new  service  or 
other  notice,  and  in  the  absence  of  the  defendant, 
obtain  a  judgment  affainst  the  defendant  upon  the 
new  or  amended  petition. 

3.  Before  an  action  to  quiet  title  to  real  estate 
can  be  maintained,  the  plaintiff  must  ha^e  either 
the  actual  possession  thereof  or  the  legal  title. 

4.  Where  the  granting;  clause  of  a  tax-deed  does 
not  describe  or  convey  any  property,  the  deed  is 
not  in  substantial  compliance  with  the  statute,  and 
Is  therefore  void  upon  its  face. 

iSyUdbus  by  the  Court.) 

Error  from  district  court.  'Wsbaunaee 
county:  R.  B.  Spillman,  Judge. 

T.  N.  Sedgtoiek,  for  plaintiff  in  error. 
Malcolm  Nioolaon,  for  defendant  In  error. 

HoKTON,  C.  J.  On  the  19th  day  of  August, 
1887,  Mulcolm  Nirolson  procured  from  the 
county  clerk  of  Wabaunsee  county  the  as- 
signment of  three  tax  certificates  held  by  the 
county.  One  of  the  certiQcaies  covered  the 
N.  E.  i  of  section  31,  township  13,  range  10; 
one  the  N.  W.  4  of  section  32,  township  12, 
range  10;  and  one  the  S.  £.  |  of  section  32, 
township  12,  range  10.  Tliese  certificates 
were  for  the  sale  of  1873.  for  the  tax  of  1872. 
Nicolson  took  out  a  tax-deed  to  the  land  de- 
scribed, based  upon  tlie  tax  certifliates,  the 
cons i deration  for  the  deed  being  9145.65. 
He  commenced  this  action  to  quiet  title 
twainst  Harriet  H.  Wood  on  September  7. 
1887.  The  service  obtained  was  by  publica- 
tion, and  by  the  terms  of  the  publiciition  no- 
tice the  defendant  was  required  to  answer  the 
petition  on  or  before  October  28,  1887.  On 
the  27th  day  of  October,  1887,  Nicolson  ob- 
tained leave  to  file  a  supplemental  or  amended 
petition  to  his  original  petition.  On  tbe  29th 
day  of  October,  1887,  betook  judgment  quiet- 
ing his  title.  Harriet  H.  Wood  brings  the 
case  Iiere,  and  alleges  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  against  her,  therefore  that  the  judg- 
ment rendered  is  erroneous.  Any  material  er- 
ror apparent  in  the  final  judgment  of  a  district 
court  may  be  corrected  by  proceedings  in  er- 
ror in  this  court,  although  no  exception  was 
taken  by  the  party  complaining,  and  no  ap- 
pearance by  him  at  the  trial  and  judgment, 
and  no  motion  made  to  set  aside  the  judg- 
ment. Koeliler  v.  Ball,  2  Kan.  160;  Lender 
V.  Caldwell,  4  Kan.  339.  It  seems. to  be  con- 
ceded that  the  original  petition  was  fatally 
defective.  The  amendment  was  intended  to 
cure  the  defect,  but  as  the  defendant  was 
served  by  publication  only,  and  had  never 
appeared  or  answered  in  the  case,  and  was 
not  present  at  the  time  the  amendment  was 
asked  for,  allowed,  or  filed,  the  action  of  the 
trial  court  in  permitting  an  amendment  so 
material  to  the  petition  to  be  filed,  and  in 
rendering  judgment  thereon,  in  the  absence 
of  the  defendant,  was  error.  Hai^rht  v. 
Schuck,  6  Kan.  192;  Alvey  v.  Wilson,  9  Kan. 
401;  Railroad  Co.  v.  Van  Riper,  19  Kan.  317. 
The  petition  alleges  that  the  lands  described 
are  "wild,  open,  uncultivated,  and  unoccu- 
pied," and  sets  forth  that  the  plaintiff's  title 
is  based  upon  a  tax-deed,  referred  to  and  made 
a  part  of  the  petition  as  "Exhibit  A."    The 


granting  clause  of  thedeed  is  as  follows:  "Now 
therefore,  I,  G.  W.  French,  county  clerk  of 
the  county  aforesaid,  for  and  in  consideration 
of  the  sum  of  one  hundred  and  forty-five 
dollars  and  sixty-five  cents,  ($145.65,)  taxes, 
costs,  and  Interest  due  on  said  land  for  the 
the  year  A.  D.  1872,  to  the  treiisurer  paid  as 
aforesaid,  and  by  virtue  of  the  statute  in  such 
case  made  and  provided,  have  granted,  Inir- 
gained,  and  sold,  and  by  these  presents  do 
grant,  bargain,  and  sell,  unto  the  said  Mal- 
colm Nicolson,  his  heirs  and  assigns  forever, 
subject,  however,  to  all  the  rights  of  redemp- 
tion provided  bylaw."  The  statutory  form 
of  a  tax-deed  has  not  been  followed,  nor  is 
tlie  deed  in  substantial  compliance'  with  the 
statute.  Section  138,  c.  107,  Gen.  St.  1889. 
In  tbe  granting  clause  of  the  deed  there  is 
nothing  Sold  or  conveyed,  no  property  de- 
scribed. The  deed  is  therefore  void  upon  its 
face.  Before  an  action  to  quiet  title  can  be 
maintained,  the  plaintiff  must  have  either 
tbe  actual  possession  or  the  legal  title.  Eaton 
v.  Giles,  5  Kan.  24;  O'Brien  v.  Creitz.  10 
Kan.  202;  Bouglass  v.  Nuziim,  16  Kan.  515. 
The  petition  shows  that  Nicolson  did  not 
have  actual  possession  of  the  land,  and,  as 
the  tax-deed  upon  which  his  title  is  based  is 
void,  he  has  no  legal  title.  The  purpose  of 
the  amendment,  which  was  allowed  without 
notice  and  in  the  absence  of  the  defendant, 
was  to  attach  to  the  petition  a  tax-deed  which 
bad  been  issued  after  tbe  commencement  of 
the  action,  and  in  this  way  to  cure  tbe  de- 
fective tax-deed  originally  attached  to  the 
petition.  There  is,  however,  but  one  tax- 
deed  in  the  record,  and  this  tax-deed  is  the 
one  referred  to  as  fatally  defect!  ve.  This  tax- 
deed  WHS  not  issued  until  the  26th  day  of 
October.  1887,  nearly  two  months  after  tbe 
action  was  commenced.  It  is  possible  that 
there  was  some  mistake  in  the  preparation  of 
the  record,  and  that  a  valid  tax-deed  was 
filed  with  the  supplemental  or  amended  peti- 
tion, but  the  tr.inBcript  purports  tu  be  a  full 
and  complete  one,  and  only  one  tax-deed  is 
embraced'  therein;  that  is  a  void  one.  On 
account  of  the  errors  referred  to,  we  cannot 
sustain  the  judgment  of  the  trial  court.  Tbe 
judgment  must  be  reversed.  All  Uie  justices 
concurring. 


Miliar  v.  Blue. 


(43  Kan.  4U) 


(Supreme  Court  of  Kaneas.  April  4, 1890.) 
NmsAMca— Damaobs— Plbisiso  and  Pboo*. 
In  an  action  for  damages  by  the  owner  of  a 
building  aniDst  the  owner  01  an  adjaoeut  building, 
for  the  maiDtenance  of  a  nuisance  therein,  where 
the  answer  is  a  general  denial,  it  Is  error  to  admit 
evidence,  over  objection,  tending  to  prove  that 

{>laintlff  bad,  at  a  time  prior  to  the  origin  of  his  al- 
eged  cause  of  action,  kept  a  saloon,  in  violation  of 
law,  in  bis  building. 
{Syllabus  hy  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Geary  county;  M.  B.  Nicholson, 
Judge. 

/.  X.  McClure,  for  plaintiff  in  error.  J. 
R.  Burton,  for  defendant  in  error. 
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Stbano,  C.  This  was  an  action  for  dam- 
ages, commenced  in  the  district  court  of 
Geary  county.  The  plaintifT  alleged  in  his 
petition  that  he  was  the  owner,  and  in  posses- 
sion,  of  a  certain  stone  business  bouse  in  the 
city  of  Junction  City;  that  the  defendant, 
since  tlie  erection  of  his  said  business  house 
by  the  plaintiff,  had  constructed,  on  the  lota 
abutting  his  in  the  rear,  a  frame  building,  in 
which  for  two  years  then  last  past  she  had 
kept  and  maintained  a  nuisance,  to-wit,  a 
bawdy-huuse,  or  boose  of  ill  fame;  that,  by 
reason  of.tbe  maintenance  of  such  nuisance  in 
her  said  building  by  the  defendant,  the  plain- 
tiff had  been  prevented,  during  said  period  of 
two  years,  from  renting  bis  said  store-liouse, 
whereby  he  bad  been  damaged  in  tlie  sum  of 
$1,200.  The  defendant  answered  by  a  gen- 
eral denial  simply.  On  the  trial  of  the  case 
in  the  court  below,  the  plaintiff  was  intro- 
duced as  a  witness  in  his  own  belialf,  to  prove 
tbeownersbip  of  bis  building,  its  rental  value, 
his  unavailing  effoits  to  lease  it  during  the 
period  named  in  his  petition,  and  that  the  de- 
fendant, during  said  period,  kept  and  main- 
tained in  her  said  building  the  nuisance  com- 
plained of.  On  the  cross-examination  be  was 
asked  if,  during  the  time  he  occupied  his 
building,  he  did  not  use  it  as  a  saloon;  if  he 
did  not  sell  beer  and  whisky  therein  by  the 
glass, — by  the  drink ;  if  he  did  not  have  a  targe 
quantity  of  whisky  stored  in  the  cellar  of 
said  building  at  the  time  of  the  trial;  what  it 
was  worth,  and  what  he  paid  for  it, — all  of 
which  evidence  was 'admitted  over  the  objec- 
tion of  the  plaintiff,  and  the  ruling  of  the 
court  in  that  regard  was  by  bim  properly  ex- 
cepted to.  The  admission  of  such  evidence 
over  the  objection  of  the  plaintiff  is  assigned 
as  error  here. 

Under  the  pleadings  in  the  case  the  ques- 
tions to  be  determined  were:  First.  Was 
the  plaintiff  the  owner,  and  in  the  possession, 
of  the  building  described  in  his  petition  as  his 
during  the  time  therein  stated?  Second-.  Did 
the  defendant,  during  the  period  named  by 
plaintiff  in  his  petition,  keep  and  maintain 
the  nuisance  complained  of,  to  the  injury  of 
the  plaintiff?  Third.  If  so,  how  much  dam- 
age did  the  plaintiff  suffer  thereby?  A  rule 
governing  the  introduction  of  teatimony  is 
that  the  evidence  offered  must  correspond 
with  the  allegations  in  the  pleadings,  and  be 
contined  to  the  point  in  issue,  (Brookover  v. 
Esterly,  12  Kan.  152;)  and  it  is  the  duty  of 
the  court  to  insist  upon  a  compliance  with 
sach  rule,  (Graham  v.  Trimmer,  6  Kan.  230.) 
Did  the  evidence,  the  admission  of  which  is 
complained  of,  relate  to  the  issue,  or  any  part 
thereof?  We  think  not  Just  what  light 
such  evidence  would  throw  upon  any  of  the 
questions  raised  by  the  pleadings  it  is  difficult 
to  nnderstand.  If  the  plaintiff  had  at  any 
time  kept  a  saloon  in  his  building  in  violation 
of  law,  and  bad  complained  of  the  defendant 
for  keeping  a  bawdy-house  adjacent  thereto, 
coTering  the  same  period  of  timeduring  which 
he  was  running  his  saloon,  such  evidence 
would  be  admissible  in  mitigation  of  dam- 


ages, in  an  action  by  the  plaintiff  against 
the  defendant  for  damages  accruing  to  him 
growing  out  of  the  keeping  by  the  defendant 
of  such  bawdy-housa  But  in  this  case  the 
record  shows  that  the  plaintiff  bad  not  occu- 
pied his  building  for  nearly  two  years,  and 
that  he  made  no  claim  for  damages  for  any 
portion  of  the  time  during  which  he  had  occu- 
pied it;  hence  the  evidence  was  not  material 
for  that  purpose.  A  careful  examination  of 
the  reconl  discloses  no  ground  upon  which 
the  evidence  complained  of  was  admissible  in 
this  case.  If  not  admissible,  was  its  admis- 
sion prejudicial  to  the  rights  of  the  plaintiff? 
We  think  it  was.  By  the  admission  of  such 
testimony,  and  the  instruction  of  the  court 
in  relation  thereto,  which  was  also  complained 
of,  and  assigned  as  error,  the  jury  may  have 
been  misled.  They  probably  were  led  by  such 
evidence  to  believe  that  the  plaintiff,  as  well 
as  the  defendant,  had  been  engaged  in  busi- 
ness in  violation  of  law;  and,  if  so,  that  he 
had  no  right  to  complain  of  the  consequences 
of  the  defendant's  violation  of  law.  We 
think  such  evidence  would  tend  to  produce  in 
the  minds  of  the  jury  such  a  conclusion,  and 
was  therefore  prejudicial  to  the  plaintiff's 
rights,  and  hence  error.  It  is  therefore  rec- 
ommended that  the  judgment  of  the  district 
court  be  reversed,  and  the  cause  remanded 
for  another  trial. 

Pbb  Cubiam.     It  is   80  ordered;  all  the 
justices  coucnrring. 


(43  Kan.  BBS) 
HSXTMAN  V.  GbIFFITH  et  WB. 

(Supreme  Court  of  KanBiiB.    April  4, 1890.) 

FAKTNKS8HII>^HU8BAin>  tXD  WlTB. 

1.  The  general  manager  of  the  business  of  a 
partnership,  having  power  to  borrow  money,  and 
to  give  the  necessary  secarities  therefor,  may  bor- 
row money  from  his  wife,  and  give  the  necessary 
securities  therefor,  and  the  same  will  be  npheld  ui 
eqnlty,  where  the  entire  transaction  is  honest  and 
in  good  faith,  and  where  in  equity  the  same  should 
be  upheld. 

2.  And  where  at  the  time  when  the  money  Is 
borrowed  a  promissory  note  for  the  amount  loaned 
is  given  in  the  firm  name  to  the  wife,  and  also  at 
the  same  time  it  is  understood  that,  If  the  money 
should  not  soon  be  returned  to  her,  she  should  also 
have  a  chattel  mortgage  on  the  property  of  the 
firm  to  secure  Uie  debt,  and  in  about  23  days  there- 
after the  chattel  mortgage  is  executed,  neUL  that, 
as  against  the  firm  or  a  member  thereof,  the  chat- 
tel mortgage  is  valid. 

(SuUabus  by  the  Court.)    • 

Error  from  district  court,  Shawnee  county; 
John  Guthrie,  Judge. 

Overmeyer  &  Safford,  for  plaintiff  in  error. 
G.  N.  Elliott  and  Robert  A.  Frederick,  for 
defendants  in  error. 

Yalentime,  J.  This  was  an  action 
brought  in  the  district  court  of  Shawnee  coun- 
ty  on  October  12.  1886.  by  Charles  Heitman 
against  William  H.  Griffith  and  Saiah  M. 
Griffith,  who  were  husband  and  wife,  for  the 
purpose  of  dissolving  a  partnership  known  as 
"W.  H.  Griffith  &  Co.,"  annuUing  a  chattel 
mortgage  purporting  to  have  been  executed 
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by  the  firm  of  W.  H.  Griffith  &  Co.  to  Mrs. 
Griffith,  for  an  accounting  between  the  part- 
ners, and  for  the  appointment  of  a  receiver 
to  take  charge  of  tlie  partnership  affairs. 
The  business  of  the  Srm  consisted  in  operat- 
ing a  planing-mill,  dressing  lumber,  etc.  A 
provisional  receiver  was  appointed  at  the 
commencement  of  the  action.  The  defend- 
ants answered  separately.  Mrs.  Griffith  in 
her  answer  set  forth,  among  otlier  things, 
thnt  she  had  no  interest  in  the  partnership, 
except  that  the  firm  owed  her  the  snm  of 
S878.86,  and  interest  due  on  a  promissory 
note  secured  by  a  chattel  mortgage  on  tlie 
property  of  the  firm.  The  plaintiff  replied  to 
both  answers  by  filing  a  general  dental.  The 
case  was  tried  on  June  27,  1887,  before  the 
court  without  a  jury,  virtually  witli  regard 
to  the  trulli  of  Mrs.  Griffith's  answer,  and 
the  court  found  generally  in  favor  of  the  de- 
fendants, and  that  the  firm  of  W.  H.  Griffith 
&  Co.  owed  Mrs.  Griffith  the  sum  of  $957. 
principal  and  interest,  due  on  the  aforesaid 
note  and  chattel  mortgage,  and  that  the  same 
was  a  first  lien  upon  the  mortgaged  property, 
and  rendered  judgment  in  accordance  witli 
these  findings,  and  ordered  that  the  receiver 
pay  and  satisfy  the  judgment  out  of  the  funds 
of  the  copartnership;  and  the  plainti£F,  as 
plaintiff  in  error,  brings  the  case  to  this  court 
for  review. 

The  questions  in  dispute  in  this  case  are 
and  have  been  principally  questions  of  fact, 
and  not  questions  of  law,  and  with  reference 
to  these  questions  of  fact  th«  court  below 
found  in  favor  of  the  defendants,  and  against 
the  plaintiff,  upon  sufficient  evidence,  and 
hence  there  is  but  little  for  this  court  to  de- 
cide. It  appears  that,  about  19  years  before 
the  trial  in  the  court  below,  Mr.  and  Mis. 
Griffith  wefe  married.  Neither  at  the  time 
bad  any  property,  but  since  that  time,  and 
up  to  the  trial  of  this  case,  both  used  their  best 
endeavors  to  accumulate  property,  and  they 
together  accumulated  a  considerable  amount. 
Mrs.  Griffith  never  carried  on~any  separate 
business,  and  never  obtained  any  property 
except  what  she  obtained  through  the  joint 
exertions  of  herself  and  husband,  and  which 
was  set  apart  to  her  by  the  consent  of  both. 
During  the  aforesaid  19  years  they  bad  owned 
several  pieces  of  real  estate,  and  the  titles  to 
some  of  them  were  placed  in  her  name,  and 
to  others  in  his  napie,  and  all  this  was  done 
in  good  faith»  and  not  for  the  purpose  of  de- 
frauding any  person.  It  does  not  appear  that 
either  of  them  was  ever  insolvent  or  embar- 
rassed financially;  and,  from  anything  ap- 
pearing in  the  case,  either  of  them  could  now 
easily  pay  any  debt  or  debts  which  be  or  she 
may  owe.  About  nine  or  ten  rears  before 
the  trial,  a  piece  of  real  estate  was  sold  which 
belonged  to  Mrs.  Griffith,  and  with  the  pro- 
ceeds thereof  certain  other  real  estate  at  or 
near  the  corner  of  Second  and  Jackson  streets 
in  the  city  of  Topeka  was  then  purchased, 
and  the  title  to  this  last-mentioned  real  es- 
tate was  placed  in  the  name  of  Mrs.  Griffith, 
and  it  belonged  to  her.    About  May,  1886, 


this  property  was  sold,  and  in  August  after- 
wards a  portion  of  the  proceeds  was  loaned 
by  Mrs.  Griffith  to  the  firm  of  W.  U.  Griffith 
&  Co.  to  pay  a  debt  which  the  firm  owed  to 
Hall  &  Brown,  of  St.  Louis,  Mo.,  for  ma- 
chinery, etc.,  purchased  by  the  Topeka  firm 
from  the  St.  Louis  firm,  and  which  St.  Louis 
debt  w^as  past  due  and  secured  by  a  chattel 
mortgage  on  the  property  of  the  Topeka  fli-m. 
Prior  to  this  time,  and  about  June  or  July, 
1885,  a  copartnership  was  organized,  consist- 
ing of  Griffith  and  L.  T.  Bench.  Afterwards, 
and  about  December  1,  1885,  Heitman  be- 
came a  member  of  the  copartnership,  paying 
into  the  copartnership  $1,000  for  the  privi- 
lege of  becoming  a  member,  and  written  ar- 
ticles of  copartnership  were  drawn  up,  and 
signed  by  all  the  parties.  Griffith  acted  as 
the  general  manager  of  the  business  affairs  of 
the  firm.  About  June  8, 1886,  Bench  sold  out 
his  interest  in  the  copartnership  to  Griffith, 
and  after  that  time  the  firm  consisted  of  Grif- 
fith and  Heitman.  About  August  15,  1886, 
Griffith  borrowed  the  amount  of  the  aforesaid 
promissory  note  from  Mrs.  Griffith,  and,  with 
the  money  got  from  her,  paid  the  aforesaid 
debt  owing  by  the  firm  to  the  St.  Louis  parties, 
and  gave  to  Mrs.  Griffith  the  aforesaid  note, 
dated  August  15,  1886,  executed  by  Griffith 
in  the  name  of  the  firm.  It  was  understood 
at  the  time  that  this  money  was  to  be  repaid 
to  Mrs.  Griffith  in  a  few  days,  or  that  she 
should  have  a  chattel  mortgage  on  the  prop- 
erty of  the  firm  to  secure  the  note.  The  note 
not  being  paid,  the  chattel  mortgage  aforesaid 
was  executed  by  Griffith  in  the  name  of  the 
firm  on  September  6, 1886,  to  secure  the  pay- 
ment of  the  note,  and  this  chattel  mortgage 
was  deposited  in  the  office  of  the  register  of 
deeds  on  October  12,  1886.  Under  the  find- 
ings of  the  court  below,  all  these  transactions 
were  in  good  faith,  and  no  fraud  was  com- 
mitted or  intended  to  be  committed,  as  against 
Heitman  or  any  other  person,  by  either  Grif- 
fith or  his  wife.  Griffith,  in  his  capacity  as 
general  manager  of  the  business  affairs  of  the 
firm,  had,  at  several  times,  with  the  knowi- 
edgeof  the  plaintiff,  transacted  other  business 
matters  of  like  character  with  this, — that  is, 
he  had  borrowed  money  at  different  times, 
and  given  notes  or  other  securities,  and  with 
such  money  had  paid  the  debts  of  the  firm, 
or  had  used  it  in  carrying  on  the  business  of 
the  firm,  and  had  afterwards  repaid  the  bor- 
rowed money.  But  it  is  claimed  that  this 
transiiction  between  Griffith,  representing  the 
copartnership,  on  the  one  side,  and  his  wife, 
on  the  other  side,  is  void,  for  the  following 
reasons: 

1.  It  is  claimed  that  the  utmost  good  faith 
is  dae  from  every  member  of  a  partnership 
towards  every  other  member  thereof,  and  that 
good  faith  requires  that  no  partner  shall  obtain 
any  private  advantage  at  the  expense  of  the 
firm .  This,  of  course,  is  correct.  The  plain- 
tiff also  says  that  "every  husband  is  interest- 
ed in  his  wife's  property  in  innumerable 
ways;  it  adds  to  his  credit,  importance,  com- 
fort, and  power;"  and  that  if  she  should  die 
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first  he  would  inherit  one-half  of  her  estate 
in  any  event,  and  might  inherit  the  whole  of 
it.  This  is  also  correct;  but  from  these 
things  the  plaintiff  goes  further,  and  claims 
that  GriHIth,  as  the  manager  of  the  business 
of  the  Orm,  could  not  have  any  dealings  with 
his  wife  without  gaining  some  private  ad- 
vantage at  the  expense  of  the  firm,  and  that 
this  private  advantage  would  have  the  effect 
to  destroy  the  validity  of  all  such  dealings. 
This  we  do  not  think  is  correct.  The  remote 
interest  which  a  husband  has  in  his  wife's 
property  cannot  prevent  him  from  having 
business  dealings  with  her,  although  he  may 
be  acting  for  a  partnership  of  which  tie  ia  a 
member,  provided,  of  course,  that  such  deal- 
ings are  honest  and  in  good  faith;  and  such 
dealings  will  be  upheld  and  sustained  in  equi- 
ty whenever  it  is  equitable  that  they  should 
be  upheld  and  sustained.  This  action  is  it- 
self an  equitable  action,  and,  as  the  plaintiff 
seeks  equity,  he  should  be  willing  that  equity 
should  be  extended  to  others.  Kow,  it  is 
certainly  equitable,  where  the  money  of  Mrs. 
Griffith  has  gone  into  the  partnership  funds 
for  the  purpose  that  it  should  be  used,  and 
where  it  has  been  in  fact  used,  to  pay  off  and 
discharge  a  partnership  past-due  debt,  and 
has  also  relieved  the  partnership  property 
from  a  chattel  morlgnge  already  past  due, 
that  she  should  have  her  money  returned  to 
her;  and  as  it  was  understood  at  the  time 
when  she  loaned  the  money  that  if  it  was  not 
repaid  to  her  in  a  short  time  she  sliould  have 
a  chattel  mortgage  on  the  property  of  the 
firm  to  secure  the  debt,  and  as  she  afterwards 
obtained  the  chattel  mortgage,  it  is  certainly 
equitable  that  she  sliould  have  a  lien  upon 
the  mortgaged  property.  Her  mortgage  was 
simply  placed  upon  the  same  property  which 
had  been  relieved  from  the  previous  chattel 
mortgage  by  the  payment  of  her  money. 

2.  It  is  also  claimed  that  the  mortgage  is 
void  for  the  reason  that  it  was  given  for  a 
pre-existing  debt.  In  other  words,  the  money 
w.as  loaned,  the  debt  created,  and  the  note 
given  on  August  15,  1886,  and  tiie  mortgage 
to  secure  the  debt  was  not  executed  until 
September  6,  1886.  This  mortgage,  however, 
was  given  in  pursuance  of  an  agreement 
made  at  the  time  when  the  money  was  loaned 
that  such  should  be  done  in  oase  the  money 
was  not  soon  refunded;  but,  even  if  no  such 
agreement  had  ever  been  made,  the  ground  for 
claiming  the  mortgage  to  be  void  would  hard- 
ly be  sufficient.  Draper  v.  Cowles,  27  Kan. 
^}4.  Before  the  plaintiff  or  any  one  else 
should  be  allowed  to  say  that  the  mortgage 
should  be  held  void  heshould  refund  to  Mrs. 
Griffith  her  money.  The  judgment  of  the 
court  below  will  be  affirmed.  All  the  justices 
concurring. 


(43  Kan.  638) 

Stbation  et  at.  v.  Hawks. 

(Supreme  Court  of  Kansas.    April  4, 1890.) 
Lost  Deed— Findings  bt  Court— Review. 
1.  Only  that  degree  of  proof  that  is  necessary 
to  satisfy  the  trial  court  of  the  existence  of  the 


fact  that  the  original  Is  not  in  his  possession,  or 
under  his  control,  is  required  to  entitle  a  party  to 
use  the  record  of  a  deed  in  evidence. 

2.  A  flnding  of  fact  necessarily  embraced  in 
the  general  judgment  rendered  by  the  trial  court 
will  not  be  disturbed  in  this  court  if  there  is  some 
evidence  to  sustain  it. 
(Syllabus  by  Simpson,  O.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Wabaunsee  county;  E.  B.  SriLL- 
MAN,  Judge. 

George  &.  Cornell,  for  plaintiff  in  error. 
Hazen  <£  laenhart,  for  defendant  in  error. 

Simpson,  C.  Tlie  defendant  in  error,  Isa- 
dora Hawks,  filed  her  petition  in  the  district 
court  of  Wabaunsee  county,  in  April,  1885, 
in  which  she  demanded  partition  of  certain 
real  estate,  alleging  that  she  was  the  owner 
of  an  undivided  half  thereof,  and  that  Levi 
Stratton  was  the  owner  of  the  other  half. 
Stratton  answered,  denying  her  ownership  of 
an  undivided  half  of  the  land,  and  claiming 
that  one  Jacob  Beard  was  the  owner  of  that' 
part  of  tlie  land  claimed  by  her.  Jacob  Beard 
and  Permelfa,  his  wife,  by  permission  of  the 
court,  were  made  purties;  and  they  filed  an- 
swers, claiming  that  Jacob  Beard  was  the 
owner  of  that  part  of  the  land  claimed  by  Is- 
adora Hawks.  The  real  controversy  was  be- 
tween Isadora  Hawks  and  Jacob  Beard  as  to 
the  ownership  of  the  one  undividq^  half  of 
the  real  property.  The  case  was  tried  by  the 
court,  who  rendered  a  judgment  partitioning 
tlie  land  between  Isadora  Hawks  and  Levi 
Stratton.  Beard  brings  the  case  here.  The 
objections,  made  by  the  attorneys  of  the  de- 
fendant in  error,  that  the  petition  in  error 
was  not  filed  within  a  year,  and  that  the  case 
made  does  not  show  affirmatively  that  the 
motion  for  a  new  trial  was  filed  in  time,  are 
not  well  taken,  and  are  both  overruled. 

The  history  of  the  transaction  out  of  which 
arises  the  contention  about  ownership  is  as 
follows:  On  the  trial  of  the  case,  title  was 
admitted  from  the  government  down  to  Levi 
Stratton  and  Jacob  Beard.  The  principal 
question  was  whether  Beard  and  wife  had 
executed  a  deed  for  tlieir  interest  in  the  land 
to  one  B.  M.  Thompson,  through  whom  Isa- 
dora Hawks  claims.  The  defendant  in  error, 
to  maintain  the  issues  on  her  part,  introduced 
as  a  witness  the  register  of  deeds  of  Wabaun- 
see county,  who  brought  with  him  the  record 
of  a  deed  from  Beard  and  wife  to  Thompson. 
That  was  offered  in  evidence.  The  deed  was 
claimed  as  a  forgery  by  Beard  and  wife,  and 
they  objected  to  the  introduction  of  the  rec- 
ord. George  W.  Hawks,  the  husband  of  Is- 
adora Hawks,  was  then  examined  for  the  pur- 
pose of  laying  a  foundation  for  the  introduc- 
tion of  tlie  record.  ,  He  testified  in  chief  and 
cross-examination  that  he  had  done  the  cor- 
respondence, and  directed  the  business,  in 
purchasing  the  land  for  Isadora  Hawks;  that 
she  never  did  have  the  original  deed  in  her 
possession  or  under  her  control,  either  directly 
or  by  his  agency;  that  he  had  the  custody  of 
all  the  deeds,  papers,  and  business  of  the  fam- 
ily; and  that  he  knows  that  she  has  not  the 
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possession  of  the  deed,  as  the  original  deed 
was  never  sent  ttiem  from  Oliio.  He  said 
tliat  it  might  be  that  liis  wife  hiid  the  deed, 
without  his  knowledge,  "but  it  is  not  at  all 
probable."  This  record  shows  that  tlie  deed 
was  executed  on  the  28th  day  of  May.  1878, 
In  Clinton  county,  Ohio.  It  was  flied  for 
record  in  Wabaunsee  county  on  the  29th  day 
of  November,  1879. 

It  is  very  strongly  urged  that  no  proper 
foundation  was  shown  for  the  introduction 
of  the  record  of  the  deeil  in  evidence,  and  that 
the  trial  court  erred  in  permitting  it  to  be 
read.  The  attorney  of  tlie  plaintiffs  in  error 
draws  the  line  very  strictly;  and,  while  he 
does  not  cite  the  case  of  Brock  v.  Cottingham, 
23  Kan.  383,  he  had  it  in  mind  when  he  wrote 
his  brief.  It  has  no  application  to  tlie  case 
we  are  considering.  In  tliat  case  an  execu- 
tion was  alleged  to  have  been  lost,  and  the 
party  was  seeking  to  prove  its  loss,  and  then 
its  contents  by  parol;  and  this  court  held  to 
the  stiict  rule;  that  its  loss  must  clearly  be 
proven,  and  that  its  last  known  custodian 
must  be  introduced  to  show  the'  loss.  The 
question  here  is,  what  amount  of  proof  is 
necessary  to  satisfy  the  court  that  an  original 
deed,  that  has  been  duly  recorded,  is  not  in 
the  possession  or  under  the  control  of  a  party 
who  is  seeking  to  introduce  the  record  of  the 
deed,  to  a4m{t  such  record?  Section  387a  of 
the  Civil  Code,  and  section  27,  c.  22.  Corap. 
Laws  1885,  are  probably  the  only  statutory 
provisions  regulating  Jthe  introduction  of  tlie 
record,  and  determining  its  effect  as  evidence 
when  introduced.  These  two  sections  seem 
to  require  only  such  proof  as  will  satisfy  tlie 
court  that  the  original  deed  is  not  in  the  pos- 
session or  under  the  control  of  the  party  de- 
siring to  use  the  record,  in  order  to  entitle 
the  record  to  be  admitted.  In  truth,  the  sec- 
tion of  the  CodeUiat  is  more  particularly  ap- 
plicable does  not  prescribe  how  it  shall  be 
determined  that  the  original  is  not  in  the  pos- 
session or  under  the  control  of  a  party  de- 
siring to  introduce  the  record.  The  other 
section,  that  allows  certified  copies  of  tlie  rec- 
ord to  be  introduced,  says  that,  upon  proof 
that  the  original  is  not  in  the  possession  or 
under  the  control  of  the  party  desiring  to  use 
It,  certiQed  copies  of  the  record  may  be  intro- 
duced. Probably  both  sections  mean  that  the 
record,  or  certified  copies  of  the  record,  may 
be  introduced  whenever  it  is  shown  to  the 
satisfaction  of  the  court  that  the  original  is 
not  in  the  possession  or  under  the  control  of 
the  party  offering  the  record,  or  a  certified 
copy  thereof.  Only  that  degree  of  evidence 
is  required  that  creates  a  reasonable  certainty 
of  the  existence  of  that  fact. 

Complaint  is  made  in  this  rase  because  Is- 
adora Hawks  was  not  pnt  upon  the  witness 
stand  to  testify  as  to  her  possession  and  con- 
trol of  the  deed  to  Thompson.  Suppose  she 
had  been.  She  would  have,  undoubtedly, 
stated  that  her  husband  transacted  her  busi- 
ness, and  was  the  custodian  of  all  the  papers 
connected  with  it.  The  showing  would  not 
bave  been  made  stronger  by  the  addition  of 


her  evidence.  It  is  a  mere  matter  of  evi- 
dence. (Williams  v.  Hill,  16  Kan.  23;)  and 
all  that  is  necessary  to  do  is  to  produce 
enough  to  satisfy  the  trial  court  of  the  fact 
that  the  original  is  not  in  the  possession  or 
under  the  control  of  the  party  offering  the 
record.  The  d^ree  of  evidence  required 
must,  of  necessity,  be  governed  by  the  par- 
ticular circumstances  surrounding  each  offer. 
In  this  case  the  proof  offered  was  satisfactory 
to  the  trial  court,  and  most  be  regarded  as 
sufUcient  on  review,  under  well-known  and 
oft-repeated  rules. 

Another  objection  to  the  introrluction  of 
the  deed,  or  rather  the  record  of  it,  was  made 
on  account  of  a  defective  acknowledgment; 
but,  as  the  objection  is  a  general  one,  and  no 
particular  defect  is  pointed  out  or  insisted  on 
in  the  brief  of  counsel  for  plaintiffs  in  error 
in  this  or  the  subsequent  deeds  to  which  an 
objection  is  made,  we  will  not  notice  the  ob- 
jections. 

It  is  also  insisted  with  vigor  and  ingenuity 
that  there  was  no  delivery  of  the  deed  from 
Beard  and  wife  shown  by  the  record.  This 
WHS  one  of  the  most  closely  contested  ques- 
tions involved  in  the  case.  The  direct  evi- 
dence bearing  upon  It  was  conflicting.  Many 
circumstances  were  shown  from  which  strong 
inferences  arose  tending  to  support  both  the- 
ories. The  judgment  rendered  by  the  trial 
court  necessarily  includes  a  finding  that  there 
was  a  delivery  of  the  deed  to  Thompson,  be- 
cause, if  the  trinl  court  had  been  of  the  opin- 
ion that  there  had  been  no  delivery  of  the 
deed,  the  inevitable  result  would  have  been 
that  the  judgment  would  have  been  rendered 
in  favor  of  the  party  now  here  complaining. 
It  is  true,  beyond  all  qualification,  that  there 
is  some  evidence  to  support  the  finding  con- 
tained in  the  judgment,  that  there  was  a  de- 
livery of  the  deed  to  Thompson.  Hence  we 
cannot  disturb  the  judgment  for  the  reason 
urged,  without  entirely  disregarding  well- 
established  rules.  We  have  discussed  the 
material  questions  sutflciently;  the  others  ace 
unimportant.  Thire  are  no  reversible  errors 
in  the  record.  It  is  recommended  that  the 
judgment  be  afSruied. 

PerCxtriah.  It  is  so  ordered;  all  the  Jus- 
tices concurring. 

(43  Kan.  S5S) 

Lamont  v.  Williams. 

(Supreme  Court  of  Kaiisas.    April  4,  vsM.) 

Rbplbvis — ArriDATiT — Coktindaxcb. 

1.  An  action  for  tlie  recovery  of  personal  prop- 
erty may  be  maintained  altliough  no  affidavit  m 
replevin  is  filed.  The  action  can  proceed  as  one 
for  damages. 

3.  When  the  property  souKht  to  be  recovered 
is  not  taken  by  the  writ,  or  not  delivered  to  the 
plaintiff  by  virtue  thereof,  it  is  immaterial,  after 
judgment,  whether  there  was  an  affidavit  in  re. 
plevin  or  not. 

8.  When  the  court,  of  its  own  motion,  makes 
an  order  continuing  all  cases  undisposed  of  until 
the  next  regular  term,  and  in  a  few  minutes  there- 
after announces  that  the  order  will  be  set  aalde, 
and  that  such  cases  will  be  for  trial  during  th« 
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following  wedL,  the  Jarisdiction  and  control  of  tbe 
court  over  snoh  cases  for  that  term  is  not  lost  by 
tbe  first  order. 
(.Syllabus  by  Simpsont,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict  court,  Pratt  county;  S.  W.  Leslie. 
Judge. 

R.  P.  McGrefo,  f  or  plai  n  t  i  ff  1  n  error.  Noff- 
ainger  A  Car»kadon,  for  defendant  in  error. 

Simpson,  G.  Tliis  action  was  commenced 
by  George  A.  Williams,  in  the  district  court 
of  Pratt  county,  on  the  19tli  day  of  Novem- 
ber, 1887,  against  the  sheriff  of  Pratt  coun- 
ty, to  recover  possession  of  a  general  stock  of 
merchandise  in  tlie  town  of  Preston,  in  said 
county,  that  was  in  the  custody  of  the  sheriff 
by  reason  of  attachment  proceedings  against 
one  Matthew  Williams  at  the  suit  of  several 
wholesale  merchants.  George  A.  Williams 
is  the  son  of  Mattliew  Williams,  and  claims 
to  be  a  purchaser  for  value  of  the  stock  of 
merchandise  attached.  There  was  a  trial  by 
a  jury,  and  a  verdict  and  judgment  in  favor 
of  Qeorge  A.  Williams  for  the  return  of  the 
property,  or  its  value,  assessed  at  SI, 000,  and 
for  $180  damages  for  its  detention.  A  mo- 
tion for  a  new  trial  was  overruled.  The 
sheriff  brings  the  case  here  for  review,  and 
alleges  several  errors,  the  principal  one  being 
the  overruling  of  his  motion  to  quash  the 
writ  of  replevin,  because  "there  was  no  al9- 
davit  in  said  action  upon  which  to  l>ase  said 
writ." 

Tbe  "case  made."  filed  in  this  court,  does 
not  contain  any  affidavit,  as  required  by  sec- 
tion 177  of  the  Civil  Code.  The  trial  court 
certifies  that  tlie  case  made  contains  a  correct 
transcript  of  all  the  pleadings,  records,  pro- 
ceedings, etc.  A  motion  was  made  in  this 
court  to  send  the  case  back  to  the  trial  judge 
for  correction.  It  was  asserted  that  the  affi- 
davit in  replevin  that  was  in  the  case  made 
at  the  time  it  was  served  for  amendment, 
also  the  second  clause  of  a  motion  to  set 
aside  the  writ  of  replevin  because  there  was 
no  affidavit,  are  not  now  in  the  case  made, 
and  consequently  are  not  a  part  of  the  record. 
The  trial  jndge  has  no  power  over  the  case 
made  after  it  is  cerrtified,  (Lewis  v.  Linscott, 
37  Kan.  379,  15  Pac.  Rep.  158,  and  autliorl- 
ties  cited  therein,)  and  we  cannot  grant  this 
motion.  These  controversies  about  the  con- 
tents of  cases  made  are  not  cireditable  to  the 
attorneys,  and  would  rarely  occur  if  that  de- 
gree of  care  and  examination  would  be  t>e- 
atowed  upon  them  at  the  time  of  their  set- 
tlement that  ordinary  prudence  demands.  It 
is  primarily  tbe  duty  of  the  attorney  of  the 
plaintiff  in  error,  in  the  preparation  of  a  com- 
plete case  made,  to  insert  therein  all  the  file 
papers,  the  journal  entries,  and  all  the  evi- 
dence; or,  if  this  is  not  necessary  to  the  de- 
termination of  the  questions  to  be  reviewed 
in  this  court,  so  much  thereof  as  is  essential 
for  that  purpose.  After  its  service  on  the 
attorney  of  the  defendant  in  error,  it  becomes 
his  doty  to  carefully  examine  it,  and  if,  in 
bis  opinion,  it  does  not  contain  all  that  is  re- 
v.23p.no.lO— 38 


quired,  to  suggest  amendments  thereto,  and 
return  the  case  made,  with  bis  suggestions. 
It  is  equally  the  duty  of  both  attorneys  to  be 
present  at  the  time  and  place  of  settlement, 
if  due  notice  lias  been  given  thereof,  to  see 
that  the  case  made  contains  all  the  essential 
requisites  before  it  is  Settled  and  signed  by 
the  trial  judge.  If  these  various  duties  are 
faithfully  performed,  there  can  be  no  reason- 
able cause  for  contention  about  the  correct- 
ness of  a  case  made,  except  in  cases  wherein 
it  is  alleged  that  changes  have  been  made 
after  the  settlement.  Tliis  coart  has  no 
power  to  change  a  case  made  in  any  respect. 
We  may  disregard  manifest  clerical  errors, 
(Edraoiidson  v.  Beals,  27  Kan.  657,)  or  may 
disregard  the  certificate  of  a  trial  judge,  when 
itis  shown  to  be  intentionally  false,  (Itailway 
Co.  V.  City  of  Fort  Scott.  15  Kan.  435.)  It 
may  be  possible  that  a  case  might  arise  in 
which  there  was  such  a  conclusive  showing 
that  tbe  case  made  had  been  so  changed  after 
its  settlement  that  such  gross  injustice  would 
result  from  a  record  so  constituted  that  this 
court  would  decline  to  consider  it.  In  this 
particular  case  the  contention  is  about  an  en- 
tirely immaterial  matter,  and  we  shall  pay 
no  attention  to  it. 

One  of  the  principal  errors  complained  of 
was  tbe  overruling  of  a  motion  to  set  aside 
the  writ  of  replevin  because  there  was  no  af- 
fidavit in  replevin.  As  this  was  provisional, 
and  the  plaintiff  in  the  action  did  not  get  the 
property  by  virtue  of  the  writ  of  replevin,  it 
becomes  entirely  immaterial  after  judgment. 
Even  if  the  writ  of  replevin  never  issued, 
the  action  could  proceed  as  one  for  damages. 
An  action  in  replevin  maybe  maintained  un- 
der our  Code  without  a  seizure  of  property  at 
some  time  before  the  final  determination  of 
the  suit,  and  therefore  without  an  affidavit. 
Jloisington  v.  Armstrong,  22  Kan.  110;  Wil- 
son V.  Fuller,  9  Kan.  177;  Ward  v.  Master- 
son,  10  Kan.  77.  In  the  case  of  Batclielor  v. 
Walburn,  23  Kan.  733,  Bkewer,  J.,  speak- 
ing for  the  court,  and  construing  section  176 
of  the  Code,  says:  "Tbe  plaintiff  may,  not 
must;  and  he  may  at  the  commencement  of 
tbe  suit,  or  at  any  time  before  answer.  The 
action  exists,  or  may  exist,  before  the  order. 
The  section  recognizes  the  action,  and  says 
certain  things  may  be  done  in  it.  It  nowhere 
provides  that  a  failure  to  take  the  order 
abates  the  action,  or  that  defendant  may  pre- 
vent a  recovery  by  showing  that  plaintiff  lias 
not  availed  himself  uf  all  the  privileges  which, 
tbe  statute  has  given.  The  order  for  the  de- 
livery is  ancillary.  It  is  like  an  order  of  in- 
junction, which  may  be  tbe  final  judgment  or 
a  provisional  remedy.  Code,  §  231.  In  re- 
plevin, the  judgment  may  be  for  the  posses- 
sion, or  the  value  thereof,  in  case  a  delivery 
cannot  l)e  bad.  id.  §  185.  And  delivery 
may  be  enforced  after  judgment  by  attach- 
ment, as  for  a  contempt.  Id.  §  188.  It  would 
be  a  strange  omission  if  such  action  could 
not  be  maintained;  in  many  cases,  a  gross  de- 
nial of  justice."  It  is  evident  from  all  these 
cases  that,  even  if  there  was  no  affidavit  in 
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replevin  in  this  particular  case,  tlie  error 
overruling  tlie  motion  to  set  aside  the  or- 
der of  replevin  for  that  reason,  is  now,-  after 
judgment,  and  probably  before,  an  immate- 
rial one.  In  any  event,  it  probably  could 
only  effect  a  question  of  costs.  It  could  not 
abate  the  action.  This  is  not  only  expressly 
decided,  but  clearly  demonstrated. 

The  next  error  seriously  urged  for  reversal 
is  the  overruling  a  motion  for  continuance. 
On  Saturday,  the  14th  day  of  January,  1888, 
during  the  regular  term  of  the  Pratt  county 
district  court,  an  order  was  made  continuing 
this  case,  with  all  others,  until  the  April 
term.  This  order  Was  made  by  the  judge  on 
his  own  motion.  In  a  few  minutes  there- 
after the  court  announced  that  the  orders  for 
continuance  made  previously  in  all  such  cases 
would  be  set  aside,  and  the  cases  tried  during 
the  following  week;  and  on  the  17th  day  of 
January  following  the  court  caused  an  order 
to  be  entered  on  the  journal  setting  aside  the 
orders  for  continuance  heretofore  made.  To 
this  latter  order  the  plaintiff  in  error  except- 
ed. This  order  also  assigned  this  case  for 
trial  on  the  ISth  day  of  January.  The  case 
was  not  reached  fur  trial  in  regular  order  un- 
til the  20th  (lay  of  January,  On  the  19th 
day  of  January  the  plaintiff  in  error  Aled  his 
motion  for  a  continuance.  On  this  statement 
the  plaintiff  in  error  claims  that  by  the  order 
of  continuance  made  by  the  court  on  Satur- 
day, the  14th,  the  case  was  off  the  docket  for 
that  term,  and  passed  out  of  the  control  of 
the  court,  and  could  not  be  reinstated.  In 
the  case  of  Gray  v.  Ulricb,  8  Kan.  112,  a  con- 
tinuance WHS  granted  by  consent  of  the  par- 
ties; but  afterwards,  during  the  term,  on  ap- 
plication of  one  of  the  parties  in  the  absence 
of  the  other,  the  continuance  was  set  aside, 
and  the  case  heard.  The  court,  commenting 
on  some  other  errors,  says:  "Ordinarily,  too, 
it  is  improper,  after  a  case  has  been  contin- 
ued, to  set  aside  the  continuance  and  dispose 
of  the  case,  in  the  absence  of  one  party,  and 
on  the  'application  and  in  favor  of  the  other. 
A  record  thus  scarred  is  not  comely  to  look 
upon.  However,  if  these  were  the  only 
errors,  we  should  probably  be  constrained  to 
let  the  judgment  stand  until,  at  least,  appli- 
cation bad  been  made  to  the  court  in  which 
it  was  rendered  to  vacHte  it. "  This  is  a  much 
stronger  case  than  the  one  we  are  consider- 
ing. Here  the  orderof  continuance  was  only 
in  existence  a  few  minutes,  was  made  by  the 
court  on  its  own  motion,  and  changed  by  the 
court.  The  case  was  not  tried  or  disposed  of 
in  the  absence  of  either  of  the  parties  to  the 
action.  In  the  case  of  State  v.  Plowman, 
28  Kan.  569,  a  criminal  ease,  in  which  the 
defendant  was  charged  with  robbery,  a  con- 
tinuance was  ordered  by  the  court  on  the  mo- 
tion of  the  defendant.  Shortly  after  this,  the 
order  of  continuance  was  set  aside,  and  the 
case  tried.  Substantially  the  same  claim  was 
urged  for  reversal  in  that  case  as  in  this.  It 
was  said  that  when  the  court  made  the  order 
for  continuance  the  case  wholly  passed  be- 
yond the  jurisdiction  of  the  court  tor  that 


term.  This  was  denied  by  this  court,  and 
the  conviction  and  judgment  affirmed.  The 
trial  judge  makes  a  statement  respecting  this 
continuance,  and  incorporates  it  in  the  case 
made;  but  it  is  not  material,  except  in  his 
statement  that  he  ordered  the  order  of  con- 
tinuance set  aside  within  a  very  few  minutes 
after  it  was  made.  We  have  grave  doubts 
whether,  under  any  fair  construction  of  the 
motion  for  a  new  trial  filed  in  this  case,  this 
alleged  error  was  called  to  the  attention  and 
passed  upon  by  the  trial  court;  but  we  have 
considered  it,  and  do  not  think  it  a  sufficient 
cause  for  reversal.  This  brings  us  to  the 
consideration  of  the  sufficiency  of  the  affida- 
vit for  a  continuance,  and  it  so  manifestly 
falls  within  many  of  the  reasons  given  in  the 
cases  of  Kilmer  v.  Bailroad  Co.,  37  Kan.  84, 
14Pac.  Rep.  465,  and  Board  v.  Linscott,  30 
Kan.  240,  1  Pac.  Rep.81,and  is  especially  so 
largely  in  the  discretion  of  the  trial  court, 
that  its  ruling  will  not  be  held  to  be  errone- 
ous. 

Finally,  it  is  insisted  as  causes  for  reversal 
that  the  amount  of  damages  is  excessive,  and 
that  there  is  error  in  the  assessment  of  the 
value  of  the  property  taken.  These  are  ques- 
tions peculiarly  within  the  province  of  a  jury 
to  determine,  and  as  to  the  Srst  there  is  some 
evidence  to  sustain  it;  and  as  to  the  second 
the  jury  decided  between  the  value  as  stated 
by  the  defendant  in  error  and  the  amount  as 
stated  by  him  that  was  realized  by  the  sher- 
iff's sale.  The  plaintiff  below  had  the  right 
to  recover  the  market  value  of  the  goods  at 
the  time  they  were  taken  from  bis  possession 
by  the  sheriff  on  the  attachment  levies.  His 
stateuient  was  that  the  goods  were  of  the 
value  of  $1,400.  On  his  cross-examination 
he  stated  that  the  goods  seized  were  after- 
wards sold  by  the  sheriff  for  the  sum  of 
S642.12.  On  these  statements  the  jury  re- 
turned in  their  verdict  the  value  at  $1,000; 
this  sum  being  a  fair  average  between  the 
two  methods  of  valuation,  and  probably 
nearer  correct  than  either  of  the  others.  The 
amount  cannot  be  considered  excessive,  under 
the  evidence,  and  the  verdict  was  approved 
by  the  trial  court.  We  recommend  an  af- 
firmance of  the  judgment. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


(43  Kan.  481) 

.  Shane  e.  Palmuxc. 

(Supreme  Court  qf  Kanaai.    April  4, 1890.) 

Payment— AOKUT—AuTHOBixr. 

An  agent  who  loans  money  and  ooUects  and  re- 
mits Interest  to  a  non-resident  bolder  of  note  and 
mortgage,  and  is  expressly  authorized"  to  remit 
principal  and  interest  after  loan  is  due,  is  author- 
ized to  receive  payment  on  said  note  and  mort^ag«, 
although  they  are  not  at  the  time  in  his  possession] 
(Syllabus  by  Strang,  CJ 

Commissioners'. decision.  Error  from  dis- 
trict court,  Dickinson  county;  M.  B.  Kica> 
OLSON,  Judge. 
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John  H.  Mahan,  for  plaintiff  in  error. 
Stumhaugh,  Hard  <6  Dewey,  for  defendant 
in  error. 

Strang,  0.  Action  for  foreclosure  of 
mortgage.  Defendunt  pleaded  payment  to  T. 
C.  Henry  &  Co.,  and  alleged  tliat  they  were 
the  agents  of  the  plaintiff  below,  with  au- 
thority to  receive  such  payment.  The  undis- 
puted evidence  in  the  case  shows  that  on  the 
20th  day  of  January,  1880,  A.  H.  Yansant 
and  wife  executed  to  Asa  C.  Palmer,  plain- 
tiff in  the  case,  the  note  and  mortgage  sued 
on,  for  4(250,  due  in  five  years,  with  interest 
at  the  rate  of  10  per  cent.,  payable  semi-an- 
nually; that  afterwards,  and  before  said  note 
became  due,  the  plaintiff  in  error  became  the 
owner  of  the  legal  title  to  the  premises  upon 
which  the  mortgage  in  suit  was  made  a  lien; 
that,  as  each  semi-annual  coupon  for  interest 
became  due,  the  plaintiff  in  error  paid  the 
amount  thereof  to  T.  C.  Henry  &  Co.,  who 
claimed  to  be  the  agents  of  the  defendant  in 
error,  and  who  receipted  to  him  for  the  same, 
forwarded  it  to  the  defendant  in  error,  where- 
upon be  returned  to  them  the  coupon  there- 
for, and  they  delivered  it  to  the  plaintiff  in 
error;  that  a  few  days  before  the  note  sued  on 
became  due  the  plaintiff  in  error  paid  the 
same,  with  the  amount  of  the  last  Interest 
coupon  thereon,, to  T.  C.  Henry  &  Co.;  that 
T.  C.  Henry  So  Co.  failed  to  pay  over  to  the 
defendant  in  error  the  money  so  paid  them. 

The  only  disputed  question  in  the  court  be- 
low was  whether  or  not  T.  C.  Henry  &  Co. 
were  the  agents  of  A.  0.  Palmer,  with  au- 
hority  to  receive  the  money  on  said  note. 
That  question  the  court  below  resolved  in 
favor  of  the  plaintiff,  and  erttered  judgment 
for  him  for  the  amount  of  the  note  and  for 
costs.  The  defendant  filed  a  motion  for  a 
new  trial,  which  was  heard  and  overruled, 
to  which  order,  overruling  the  motion  for  a 
new  trial,  the  defendant  objected  and  except- 
ed, and  assigns  as  error  herein  the  refusal  of 
said  court  to  grant  a  new  trial.  The  question 
to  be  determined  here  is,  did  the  court  below 
commit  error  in  refusing  to  grant  a  new 
trial?  And  this  question  turns  upon  the 
farther  question,  were  T.  C.  Henry  &  Co. 
the  agents  of  A.  C.  Palmer,  plaintiff  below, 
to  collect  the  money  due  on  the  note  sued  on  ? 
If  T.  C.  Heary  &  Co.  had  no  authority  to  re- 
ceive such  payment,  then  the  record  discloses 
no  error;  but,  if  they  had  such  authority  to 
receive  such  payment,  then  the  judgment  of 
the  court  below  is  erroneous,  and  should  be 
reversed. 

It  is  a  very  serious  question  whether  the 
defendant  below  was  not  justified  in  making 
the  payment  of  said  note  and  interest  to  T.  C. 
Henry  &  Co.  by  reason  of  the  course  of  bus- 
iness between  them.  For  nearly  five  years 
T.  C.  Henry  &  Co.  had  in  fact  acted  as  the 
agents  of  the  plaintiff  below  in  connection 
with  bis  loans  in  Dickinson  county.  They  had 
loaned  his  money;  collected  both  the  interest 
and  principal  of  said  loans.  The  several  state- 


ments of  account  by  the  plaintiff  below  with 
T.  C.  Henry  &  Co.,  produced  in  evidence, 
all  show  tliat  he  expected  them  to  make  col- 
lections for  him  as  well  as  to  loan  his  money. 
Besides,  he  frequently  reminded  them  that 
the  interest  on  certain  loans  and  the  princi- 
pal of  others  were  due  him,  and  asked  them 
to  remit  the  same.  How  could  he  expect  them 
to  remit  money  due  on  his  notes  and  mort- 
gages without  they  were  authorized  to  collect 
the  same?  Commencing  in  July,  1880,  about 
the  time  the  first  interest  coupon  was  due  on 
the  note  sued  on,  the  plaintiff  below  refers 
15  times,  in  so  many  different  letters  ad- 
dressed to  T.  C.  Henry  Sc  Co.,  to  the  par- 
ticular claim  in  suit  in  this  case.  In  a  num- 
ber of  such  letters  he  reminds  them  that  the 
interest  on  the  note  is  due,  and  asks  them  to 
remit  it  to  him.  In  others  he  refers  to  cou- 
pons inclosed,  on  which  they  have  collected 
the  interest,  and  remitted  it  to  him.  These 
letters  and  accounts  stated  by  Palmer  with 
Henry  &  Co.  come  very  near  disclosing 
express  authority  to  collect  all  the  claims 
therein  referred  to.  But  the  right  of  Henry 
&,  Co.  to  collect  the  note  sued  on  need  not  be 
based  upon  authority  conferred  in  these  let- 
ters and  accounts  stated  between  Palmer  and 
Henry  &  Co.  by  Palmer  himself.  Turning 
to  page  26  of  the  case  made,  we  find  another 
letter  addressed  to  Henry  &  Co.  by  Palmer, 
in  which  he  says:  "There  is  now  due  me  the 
A.  H.  Yansant  principal  and  interest,  Janu- 
ary 20th,  $262.50.  Please  remit."  The 
sum  named  as  prini-ipal  and  interest  was  the 
full  amount  of  the  claim  sued  on.  We  have 
no  hesitation  in  saying  that  this  letter  con- 
fers explicit  authority  on  Henry  &  Co.  to 
receive  the  money  on  the  Yansant  note. 
Palmer  says  to  Heniy  &  Co. ,  "There  is $262. 50 
due  me  on  the  principal  and  interest  of  the 
claim  in  dispute,"  and  adds,  "Please  remit." 
If  he  had  said,  "Please  collect  and  remit," 
the  authority  of  Henry  &  Co.  to  receive  pay- 
ment of  said  claim  would  not  have  been  ques- 
tioned. Why  are  not  the  words,  "Please  re- 
mit," under  the  circumstances,  equivalent  to, 
"Please  collect  and  remit?"  Henry  &  Co. 
could  not  remit  without  first  collecting  or  re- 
ceiving the  money  on  the  note.  Authority 
to  remit  must  necessarily,  under  such  circum- 
stances, include  authority  to  receive.  It  is 
said  Henry  &  Co.  did  not  have  in  their  pos- 
session the  note  when  they  received  and  re- 
ceipted to  plaintiff  in  error  for  the  money 
paid  them  thereon.  Xeither  did  Henry  & 
Co.,  at  any  of  the  many  times  when  interest 
was  paid  on  said  note,  hare  in  their  hands 
the  coupon  for  the  interest  paid ;  but  they  re- 
ceived the  money  and  receipted  for  it  to  plain- 
tiff in  error,  and  remitted  it  to  Palmer,  and 
indue  time  received  from  him  the  coupon, 
and  delivered  it  to  the  plaintiff  in  error. 

We  believe  Henry  &  Co. had  explicit  author- 
ity from  Palmer  to  receive  the  money  on  the 
note  sued  on.  It  therefore  follows  that  the 
judgment  of  the  court  below  is  erroneous, 
and  we  recommend  that  it  be  reversed,  and 
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the  case  remanded,  with  instmctioos  to  grant 
a  new  trial. 

Feb  Cukiam.  It  is  so  ordered;  all  the 
JuBtices  concurring. 

(«  Kan.  609)  """""" 

Waj^aob  et  al.  v.  Etasb. 

(Supreme  Court  of  Kansai.    April  4, 1890.) 

llUKTENANOB  OF  HIGHWAY — DkTBCTS. 

A  party  who  built  a  dam,  cansing  the  back- 
water to  fill  a  ravine  across  whfch  ran  a  public 
highway,  made  a  causeway  composed  of  logs, 
brush,  stone,  and  earth  at  the  place  where  the  pub- 
lic highway  ran  across  the  ravine,  and  made  a  bet- 
ter way  than  existed  before  the  construction  of 
the  dam.  The  public  used  it,  and  it  was  for  a  time 
maintained  and  repaired  by  the  overseer  of  high- 
ways of  the  road-district  Held,  that  the  owner 
of  the  dam  was  not  chargeable  with  its  mainte- 
nance and  repair,  and  was  not  liable  for  the  value 
of  mules  whose  death  was  occasioned  by  the  cause- 
way being  out  of  repair. 
(Syllabtia  by  Simpson,  C.)  ' 

Commiasioners'  decision.  Error  from  dis- 
trict court,  Norton  county;  Louis  K.  Fbatt, 
Judge. 

L.  H.  Thompson  and  C.  D.  Jones,  for  plain- 
tiffs in  error.  /.  R.  Hamilton,  for  defend- 
ant in  error. 

Simpson,  0.  The  plaintiff  below  brought 
bis  action  to  recover  the  sum  of  $400,  the  al- 
leged value  of  a  pair  of  muka,  and  $200  as 
exemplary  damxges.  He  alleged  that  in  Au- 
gust, 1882,  Wallace  constructed  a  dam  across 
a  creek  that  caused  the  water  to  fill  up  a  ra- 
vine acrosH  which  ran  a  public  highway  that 
had  lieen  located,  opened,  and  traveled  long 
before  the  construction  of  the  dam;  that  the 
water  had  flowed  into  the  ravine  until,  at  the 
time  complained  of,  it  was  10  feet  deep,  and 
was  a  hazardous  and  dangerous  obstruction 
to  travel  on  said  highway;  that  Wallace  had 
sold  said  dam  to  Bailaback,  who,  at  the  time 
the  injury  occurred,  owned  and  maintained 
said  dam;  that  on  the  9th  day  of  Septemt>er, 
1885,  the  plaintiff,  with  his  team  of  mules, 
was  traveling  on  said  bighwaj,  with  no 
knowledge  of  the  dangerous  condition  ther«^ 
of  at  the  place  it  crossed  the  ravine,  and  that 
in  attempting  to  cross  said  ravine  his  two 
mules  were  drowned  in  the  water  flowing  in- 
to said  ravine  by  reason  of  the  construction 
of  said  dam.  The  defendants  demurred  to 
the  petilion,  and  their  demurrer  was  over- 
ruled. They  then  answered,  alleging,  among 
other  things,  that  at  the  time  the  dam  was 
built  they  cKUsed  a  safe  and  suitable  embank- 
ment to  be  made  of  brush,  earth,  and  otiier 
material  across  said  ravine,  on  the  line  of 
said  highway,  thereby  making  a  safe  and 
suitable  crossing;  that  this  crossing  was 
turned  over  to  the  road-district,  and  accept- 
ed by  it,  and  these  defendants  were  released 
from  any  further  liability,  or  any  obligation 
tflkeepupand  maintain  said  crossing.  They 
also  plead  contributory  negligence.  Cause 
tried  at  April  term,  li^7,  to  the  court,  who 
rendered  a  judgment  for  $400,  a  motion  for 


a  new  trial  being  overruled.  Wallace  and 
Railsback  bring  the  case  here.  They  claim 
that  the  trial  court  erred  in  overruling  their 
demurrer  to  the  petition  and  evidence;  thatthe 
right  of  action  is  l)arred  by  the  statute  of  lim- 
itations, as  the  dam  was  constructed  under 
section  14,  c.  66,  Comp.  Laws  1885;  that  there 
was  a  misjoinder  of  parties  defendant;  that 
tliere  was  an  obligation  resting  on  the  road- 
district  to  maintain  the  crossing  and  keep  it 
In  repair;  tiiat  the  evidence  shows  oontriba- 
tory  negligence. 

1.  The  petition  in  this  case  alleges  that  tho 
place  at  which  the  loss  occurred  to  the  plaintiC: 
below  was  a  public  highway,  and  alleges  ac 
obstruction  thereof  tlmt  was  the  cause  of  the 
loss  of  the  mules.  The  erection  of  a  dam 
caused  the  water  to  Sll  up  a  ravine  across 
which  the  public  highway  ran.  The  man 
who  built  the  dam  constructed  across  the  ra- 
vine an  embankment  of  stone,  logs,  brush, 
and  earth,  tliat  made  a  good,  safe,  and  reliar 
ble  crossing  as  long  as  it  was  maintained  in 
the  condition  in  which  it  was  constructed. 
It  was  shown  at  the  trial  that  the  road  over- 
seer had  caused  work  to  l)edone  thereon,  and 
that  fur  some  years  it  was  constantly  used 
and  reasonably  safe.  Wallace,  one  of  the 
plaintiffs  in  error,  built  the  dam  and  the  em- 
bankment, and  after  owning  the  mill  proper 
ty,  including  the  dam,  for  about  one  year, 
sold  and  conveyed  it  to  one' Page,  who  sub- 
sequently sold  it  to  Railsback,  the  other  plain- 
tiff in  error,  who  owned  the  dam  at  the  time 
of  the  loss  of  the  mules.  On  this  state  of 
facts  it  must  be  apparent  that  no  liability  can 
possibly  attach  to  Wallace  for  the  loss.  Put- 
ting this  question  in  the  strongest  possible 
attitude  for  the  defendant  in  error,  and  as- 
suming for  that  purpose  that  the  erection  of 
the  dam  and  the  back  water  in  the  ravi  ne  was  a 
continuing  nuisance,  yet  still  Itailsback,  and 
not  Wallace,  is  responsible  for  the  damages 
occasioned  by  it.  When  Wallace  sold  the  dam, 
and  some  one  else  purchased  it  and  assumed 
all  liability,  there  seems  to  be  no  point  of 
view  in  which  Wallace  could  be  held  longer 
responsible.  The  judgment  against  him  is 
wrong. 

2.  To  constitute  an  obstruction  to  a  publie 
highway,  it  must  appear  that  the  public 
travel  by  reason  thereof  is  actually  hindered 
and  endangered.  No  private  action  can  be 
maintained  if  the  obstruction  continues  and 
becomes  a  common  nuisance  on  account  of 
the  nuisance  pir  ae,  but  if  any  individaal 
suffers  a  more  special  injury  than  any  other. 
from  the  continuance  of  such  a  nuisance,  be 
has  his  action  therefor.  All  this  is  alpbalMt. 
ical  law,  and  affords  a  sure  basis  upon  whidi 
the  argument  in  the  case  must  rest,  The 
controlling  question  in  this  case  is,  who  Is  re- 
sponsible for  the  care  and  repair  of  the  high- 
way at  the  point  where  it  crosses  the  ravinef 
It  is  as  much  a  part  of  the  highway  as  any 
other  portion  of  its  length  or  breadth.  Th« 
people  at  large  have  the  right  to  the  free  and 
uninterrupt^  use  of  it,  not  upon  the  snffer 


Digitized  by 


Google 


Kan.) 


UNITED  STATES  WIND  ENGINE  &  PUMP  CO.  c.  LINYILLE. 


597 


ance  of  the  men  who  built  the  enbankment, 
but  as  a  raatter  of  right.  It  has  been  held 
that,  if  a  man  builds  a  bridge  that  is  useful 
to  the  public  in  general,  it  is  the  duty  of  the 
public  authorities  to  repair  it,  notwithstand- 
ing it  may  be  of  benefit  to  the  builder.  Rex 
V.  West  Kiding  of  Yorkshire,  5  Burrows, 
2594;  Heacock  v.  Sherman,  14  Wend.  58; 
Bequa  v.  City  of  Rochester,  45  N.  Y.  129; 
Thomp.  Highw.  (8d  Ed.)  12.  If  a  bridge  is 
erected  over  a  natural  stream  by  a  man  for 
his'  own  benefit,  and  it  is  of  public  utility, 
and  is  used  by  the  public,  the  public  is  bound 
to  keep  it  in  repair;  for  in  such  case,  al- 
though the  bridge  is  of  advantage  to  the  man 
who  built  it,  he  did  not  create  tlie  necessity 
for  it.  Dygert  v.  Schenck,  23  Wend.  446. 
Where  a  person  erected  a  mill  and  dam  for 
bis  own  profit,  and  by  so  doing  deepened  the 
water  of  a  ford,  through  which  there  was  a 
public  highway,  but  the  passage  through 
which,  before  the  deepening,  was  very  incon- 
venient, and  the  miller  built  a  bridge  over  it, 
and  the  public  used  it,  and  the  miller  had  re- 
paired it,  the  court  held  that  the  county,  and 
not  the  miller,  was  chargeable  with  the  re- 
pair. Kex  V.  County  of  Kent,  2  Maule  & 
S.  513.  All  public  bridges  are  prima  facie 
repairable  by  the  public.  Most,  if  not  all,  of 
the  earlier  cases  that  have  any  bearing  on 
this  question  make  this  distinction:  If  the 
bridge  is  built  by  a  private  person,  and  it 
is  manifestly  to  the  interest  of  the  public  to 
use  it,  and  they  do  use  it,  and  the  way  is  bet- 
ter than  it  was  before  the  bridge  was  built, 
the  public  are  cbai^eable  with  its  repair; 
but,  if  the  improved  way  is  not  better  than  it 
was  before,  the  public  receives  no  benefit. 
This  is  certainly  a  very  liberal  interpretation 
of  the  law,  so  far  as  the  public  are  concerned. 
If  the  principle  of  these  cases  Is  applied  to 
the  facts  developed  on  the  trial  of  this  case, 
there  can  be  no  recovery  against  Bailsback, 
as  the  duty  to  keep  the  crossing  in  repair  is 
devolved  upon  the  road-district.  Our  statu- 
tory enaqtments,  requiring  railroad  corpora- 
tions to  restore  to  its  former  condition  any 
public  highway  it  may  cross  in  the  course  of 
its  construction,  seems  to  have  this  principle 
in  view.  This  court,  construing  this  provia- 
iou,  bold  that  when  a  railroad  company  re- 
stores the  crossing  of  a  public  highway  to  the 
condition  that  existed  at  the  time  of  the  con- 
struction of  itn  line  across  the  highway,  the 
raUroad  company  is  under  no  obligation  there- 
after, under  this  provision,  to  maintain  it  in  a 
safe  and  sufficient  slate  of  repair.  Railroad  Co. 
V.  Long,  27  Kan.  684.  It  can  be  said  that  it 
is  the  statute  that  relieves  the  railroad  com- 
pany from  the  liability  to  maintain  the  high- 
way after  it  has  been  restored  to  its  former 
condition,  and  that  there  is  no  statute  that 
operates  in  favor  of  the  defendants  in  error. 
While  it  is  true  that  the  courts  in  tins  country 
have  almost  universally  refused  to  hold  the 
public  to  a  common-law  liability  to  repair 
public  highways,  the  statutes  of  every  state 
establish  their  liability,  and  this  is  so  univer- 
sal tliati>rima/aote  they  must  be  chargeable 


therewith;  but  the  question  in  this  case  is, 
has  not  the  public,  by  its  acceptance  and  use 
of  this  road- way,  and  by  its  control  and  repair, 
assumed  the  liability?  It  cannot  be  success- 
fully contended  that  this  particular  fill  or 
causeway  across  the  ravine  is  not  a  part  of 
the  public  highway.  The  public  has  the  ab- 
solute control  of  it.  The  man  who  built  it 
has  no  right  to  obstruct  it.  If  be  lives  in 
that  road-district,  he  can  be  compelled  to  con- 
tribute money  or  labor  to  its  maintenance 
and  repair.  The  moment  he  finished  its  con- 
struction it  became  a  part  of  tlie  public  high- 
way, and  his  control  ceased  for  every  pur- 
pose. It  then  necessarily  became  the  statu- 
tory duty  of  the  road-district  to  keep  it  in  re- 
pair. The  record  discloses  that  at  the  place 
where  these  plaintiffs  in  error  filled  the  ravine 
they  made  a  better  and  safer  road-way  than 
existed  before.  It  is  shown  that  it  was  used 
for  some  years  by  the  public.  There  is  some 
evidence  tending  to  show  that  the  road  over- 
seer of  the  district  caused  work  to  be  done  on 
it,  and  at  times  repaired  it.  It  is  not  shown 
that  it  was  located  on  the  land,  or  that  it  was 
erected  for  the  personal  benefit  of  either  of 
the  plaintiffs  in  error.  This  case  was  tried 
and  decided  upon  the  theory  that  both  Wal- 
lace and  Rallsback  were  chargeable  with  the 
maintenance  and  repair  of  a  public  highway, 
and  this  was  error.  We  recommend  that  the 
judgment  be  reversed,  and  a  new  trial 
granted. 

Per  CuRrAH.    It  is  so  ordered;  all  the 
justices  concurring. 


(«  Kan.  4S5) 

United  States  Wind  Engine  &  Pump 
Co.  t).  LiNviLLE,  Clerk. 

(Supreme  Court  of  Kansas.    April  4,  1890.) 

C!i.>BK  or  C!ouBT— FixsB  Csbtifioats  of  Libms. 
Where,  in  an  action  against  a  clerk  of  the 
district  court  to  recover  damages  for  making  a 
false  certificate  as  to  the  non-existence  of  liens 
against  certain  town  lots,  by  a  purchaser  of  satd 
lots,  it  appears,  by  the  allegations  of  the  jratition 
and  its  exhibits,  that,  when  the  certiBcate  was 
made,  an  abstract  was  presented  to  the  clerk  show- 
ing a  conveyance  to  the  purchaser,  long  before  a 
lien  was  filed  against  the  lots  In  the  office  of  the 
clerk  for  materials  furnished,  and  that  his  certifi- 
cate did  not  result  in  any  damage  to  the  plaintiff  in 
error,  a  demurrer  to  the  petition  was  properly  sus- 
tained. 
(Syllalms  by  Stmpton,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Osborne  county ;  Clabk  A.  Smith, 
Judge. 

Robinion  d-  Lavorenoe,  for  plaintiff  in  error. 
Hays  &  Pitta,  for  defendant  in  error. 

Simpson,  C.  The  plaintift  in  error  alleges 
in  his  amended  petition  filed  in  the  district 
court  of  Osborne  couuty,  on  the  5th  day  of 
January,  1888,  that  the  defendant  in  error  is 
the  clerk  of  the  district  court  of  that  courty; 
that  as  such  clerk  he  was  the  custodian  of  the 
records  showing  mechanics'  liens  filed  on  real 
property  in  said  county;  that  he  was  accus* 
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tomed  for  hire  to  make  certificates  showing 
the  existence  or  non-existence  of  liens  on  real 
property  that  persons  were  desirous  of  pur- 
chasing; that  on  the  lltb  day  of  May,  1887, 
for  a  valuable  consideration,  the  defendant  in 
error  made  and  delivered  to  the  plaintiH  in 
error  a  certiflcate  that  there  were  no  mechan- 
ics' liens  on  lots  3  and  4  of  block  1,  in  the 
second  addition  of  Truman  and  Davis  to  the 
city  of  Osborne,  when  in  truth  and  in  fact 
the're  was  a  mechanics'  and  furnishers'  lien 
upon  the  record  in  said  defendant  in  error's 
office  against  said  lots  for  tlie  sum  S2I4  and 
interest,  which  said  lien  had  been  on  file  inthat 
office  since  November  29,  1886,  against  the 
immediate  grantors  of  the  plaintiff  in  error; 
that,  by  reason  of  said  false  certiflcate,  the 
plaintiff  in  error  did  pay  and  assume  to  pay 
the  said  sum  of  $214,  with  Interest.  Judg- 
ment is  asked  for  that  amount.  Attached  to 
the  amended  petition,  as  an  exhibit  and  a  part 
thereof,  is  a  copy  of  the  original  abstract, 
from  which  it  appears  that  the  usual  recita- 
tions as  to  title  were  made  and  ceitifled  by  one 
O.  A.  Truman,  an  abstractor,  with  the  usual 
certificates  of  the  county  treasurer  about  tax- 
liens,  and  the  certificate  of  the  defendant  in 
error  showing  that  there  were  no  judgment, 
mechanics',  or  other  liens  against  the  lots  re- 
corded or  filed  in  his  office.  In  that  part  of 
the  abstract  prepared  by  Truman  it  is  stated 
that  Chase  and  wife,  the  immediate  grantees 
of  the  plaintiff  in  error,  executed  a  mortgage 
to  the  plaintiff  in  errorfor  the  sum  of  $1,400, 
on  the  10th  day  of  May.  1886.  and  that  the 
mortgage  was  recorded  on  the  11th  day  of  May, 
1886.  The  certiflcate  of  the  defendant  in  error 
is  dated  May  11,  1887.  The  date  of  the  fil- 
ing of  the  mechanic's  or  material  lien  was 
November  29,  1886,  for  material  furnished 
after  July  1,  1886.  The  defendant  below  de- 
murred to  the  amended  petition  because  it 
does  not  state  a  cause  of  action,  and  the  de- 
murrer was  sustained.  The  plaintiff  stands 
on  his  amended  petition,  and  brings  the  case 
here  to  review  the  ruling  sustaining  the  de- 
murrer. The  copy  of  the  abstract  attached  to 
the  petition  in  the  record  shows  that  the  town 
lots  were  conveyed  by  Chase  and  wife  to  the 
plaintiff  in  error,  by  warranty  deed,  on  the 
10th  day  of  May,  1886.  The  allegation  in  the 
petition  is  that  there  was  a  material  lien  filed 
against  the  property  on  the  29tli  day  of  No- 
vember, 1886.  for  materials  furnished  after 
the  1st  day  of  July,  1886.  So,  taking  the  two 
together,  the  'loncUiaion  is  irresistible  that  the 
plaintiff  in  error  is  not  injured  by  the  certifi- 
cate  made  by  Linville.  Somettiing  is  said,  or 
rather  intimated,  in  the  briefs  about  the  state- 
ment in  the  abstract  as  to  the  date  of  tlie  deed 
from  Chase  and  wife  to  the  plaintiff  in  error 
being  a  mistake,  but  it  must  l>e  evident  that 
we  can  neither  surmise  or  determine  that  this 
recitation  in  the  abstract  was  ttie  result  of  a 
mistake  made  by  the  abstractor.  We  recom- 
mend that  the  judgment  be  affirmed. 

Per  CimiAM.    It  ia  so  ordered ;  all  the  j  us- 
tices  concurring. 


(43  Kan.  4M) 

Larabee  v.  Parks  et  al. 
(Supreme  Court  of  Kan$as.    April  4, 1890.) 
Attachments — Liens — Prioritibs. 
When  several  orders  of  attachment  are  is- 
sued against  the  same  defendant,  and  all  are  exe- 
cuted, their  priority  of  lien  is  determined  hy  tbe 
time  of  their  reception  by  the  sheriff,  and  not  by 
the  order  in  which  he  executed  them. 
{Syllnbiis  by  Simpson,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Stafford  county;  Ansel  B. 
Clark,  Judge. 

Whiteside  <t  Qleaaon  and  Hardy  Sayre,  for 
plaintiff  in  error.  Halverson  &  Hillis,  J. 
W,  Rose,  and  /.  D.  McFarland,  for  defend- 
ants in  error. 

Simpson,  C.  On  the  4th  day  of  November. 
1887,  a  creditor  of  W.  W.  Parks  caused  an 
attachment  to  be  levied  on  his  stock  of  mer- 
chandise, situate  in  the  town  of  Stafford. 
The  attachment  was  levied  by  a  deputy-sher- 
iff, at  11:30  a.  m.,  who  at  once  took  posses- 
sion and  begun  an  invoice  and  appraisement. 
On  tliat  same  day  the  plaintiff  in  error  and 
the  defendants  in  error,  Burnham,  Hanna, 
Munger  &  Co.,  both  commenced  actions 
against  Parks,  and  had  orders  of  attachment 
issued  against  him.  The  order  of  attach- 
ment of  ttie  plaintiff  in  error  was  issued  by 
the  clerk  and  delivered  to  the  attorney  about 
2  o'clock  p.  H.  The  order  of  attacliraent  of 
Burnham  &  Co.  was  issued  by  the  clerk  and 
delivered  to  the  attorney  a  few  minutes  later. 
The  town  of  Stafford,  where  Parks,  the  debt- 
or, lived,  and  where  his  stock  of  merchandise 
was  located,  is  distant  11  or  12  miles  from 
St.  John,  the  county-seat.  The  attorney  of 
the  plaintiff  in  error,  immediately  on  the  re- 
ceipt of  the  order  of  attachment,  started  for 
Stafford,  and  delivered  the  order  to  the  dep- 
uty-sheriff, who  was  there  making  service  of 
the  first  order,  at  3:45  o'clock  p.  h.  of  the 
same  day.  The  attorney  of  Burnham  &  Co. 
took  the  order  delivered  to  him  to  the  sher- 
iff's office,  at  the  county-seat,  and  delivered 
the  order  to  the  sheriff  of  the  county  at  2:30 
p.  H.  of  said  day,  who  at  once  telegraphed  to 
his  deputy  at  Stafford  that  ha  had  received 
the  order.  The  order  of  attachment  in  favor 
of  the  plaintiff  in  error  was  served  on  the 
evening  of  November  4th,  and  that  of  Burn- 
ham &,  Co.  on  the  morning  of  the  5th.  Sub- 
sequently a  receiver  was  appointed,  who,  un- 
der the  orders  of  the  district  court  of  Pratt 
county,  took  charge  of  the  attaclied  property, 
and  sold  the  same,  and  made  due  report  of 
his  proceedings.  The  question  between  the 
plaintiff  in  error  and  Burnham,  Hanna,  Mun- 
ger &Co.  arises  on  an  application  for  the  dis- 
tribution of  the  proceeds  of  sale  by  the  r»- 
ceiver.  It  is  conceded  that  the  first  attach- 
ing creditor  should  be  first  piiid,  but  the 
contention  between  these  parties  is  as  to  the 
balance  of  the  proceeds.  The  question  Is 
this:  Is  the  priority  of  lien  determined  by 
the  time  of  the  delivery  of  the  order  of  at- 
tachment, or  by  the  time  of  the  levy,  in  cas<« 
In  which  the  property  is  already  in  th<i  cua- 
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tody  of  the  sheriff  bj  virtue  of  prior  levies  in 
nttachnient?  Section  196  of  the  Code  of  Civil 
Proced  ure  says :  "  Wliere  there  are  severHl  or- 
ders of  attachment  against  the  siinie  defend- 
ant, they  shall  be  executed  in  the  order  in 
which  they  are  received  by  the  sheriff. "  The 
mandatory  expression  of  this  section  is  so 
plain  and  vigoro  us  that  there  can  be  no  reason- 
able doubt  as  to  the  duty  of  the  sheriff.  The 
law  fixes  the  order  in  which  several  writs 
of  attachment  against  the  same  defend- 
ant roust  be  executed.  A  construction  that 
will  allow  the  sheriff  to  change  the  order,  by 
the  physical  or  passive  act  of  levy,  cannot  be 
tolerated.  There  is  no  question  here  as  to 
the  validity  of  either  lien;  the  inquiry  is  one 
of  priority.  In  must  be  conceded  that,  if  the 
sheriff  had  observed  the  plain  requirement  of 
section  196  of  the  Code,  the  order  in  favor  of 
Bnrnham  &  Co.  would  have  been  first  execut- 
ed, bat,  as  he  disobeyed  the  law,  it  is  now 
gravely  insisted  that  the  order  of  attachment 
last  received  becomes  the  first  lien  by  reason 
of  that  act  of  disobedience.  It  is  also  sug- 
gested that,  even  if  the  sheriff  disobeyed  the 
law,  tlie  injured  party  has  his  remedy  under 
section  718  of  the  Code.  The  injured  party 
has  more  direct  and  speedy  relief  by  the  court 
declaring  that,  in  cases  of  this  character,  the 
sheriff  must  execute  orders  of  attachment 
that  come  into  bis  hands  in  the  order  in  which 
they  are  received  by  him;  and  if  he  does  not, 
and  attempts,  by  the  levy  of  a  later  order,  to 
giv6  Its  Hen  priority  over  a  former  one,  both 
he  and  the  parties  in  whose  interest  he  makes 
the  levy,  whether  with  or  without  an  inten- 
tion to  create  a  preference,  must  be  compelled 
to  observe  the  mandates  of  the  legislature  in 
this  respect.  It  is  the  duty  of  the  court  to 
see  that  its  ministerial  officers  scrupulously 
observe  the  commands  of  a  statute  about 
whose  meaning  there  can  be  no  doubt.  What- 
ever may  be  the  view  of  text-writers,  or  the 
decision  of  other  courts,  construing  statutes 
that  do  not  contain  this  provision,  the  rule 
in  this  state,  as  declared  by  the  legislature, 
is  that,  where  there  are  several  orders  of  at- 
tachment against  the  same  defendant,  their 
priority  must  be  determined  by  the  order  in 
which  they  were  delivered  to  the  sheriff. 
This  rule  the  district  court  of  Stafford  coun- 
ty enforced.  We  recommend  an  affirmance 
of  the  judgment. 

Per  Cttrt  ah.    It  is  so  ordered ;  all  the  jus- 
tices concurring. 


(43  Kan.  E«) 

t$TBEBTEK  et   al.  V.  DOWELL. 
(Supreme  Court  <tf  Kansas.    April  4, 1890.) 
Appeal — Review— Sufficienct  of  Evidenoe. 
It  id  the  policy  of  this  court,  evidenced  by  a 
long  line  of  decisions,  to  sustain  the  findings  of  a 
jary,  especially  when  passed  upon  and  approved 
by  the  trial  court,  if  there  is  any  proper  evidence 
tbat  fairly  tends  to  sustain  such  findings;  but, 
where  the  evidence  to  sustain  such  findings  grows 
out  of  a  conversation  that  is  so  disconnected,  un- 
certain, incomplete,  and  shadowy  that  it  is  ques- 


tionable whether  it  rises  to  the  dignity  of  evidence 
at  all,  we  think  the  exception,  and  not  the  rule, 
should  govern. 
(SyUalnu  by  Strang,  C.) 

Commissioners!  decision.  Error  from  dis- 
trict court,  Pratt  county;  S.  W.  Leslie, 
Judge. 

£.  A,  Austin,  King  &  Thompson,  and 
Chaa.  H.  Toll,  for  plaintiffs  in  error.  Noff- 
singer  <£  Carskadon,  for  defendant  in  error. 

STBAKa,  G.  Streeter  Sb  Bradbury  were  the 
original  contractors  on  a  portion  of  the  Chi- 
cago, Kansas  &  Nebraska  Railroad,  in  Pratt 
and  Kiowa  counties,  Kan.  Cheney  &  Keys 
were  subcontractors  under  Streeter  &  Brad- 
bury on  a  part  of  the  same  road.  Willis  E. 
Dowell  was  a  merchant  doing  business  at 
Pratt,  Kan.  Cheney  &  Keys  Issued  certain 
time-checks  to  laborers  on  said  road  under 
themselves,  which  checks  were  transferred 
to  Willis  £.  Dowell.  Cheney  &  Keys  also 
gave  orders  to  the  men  in  their  employ  on 
said  road,  on  Willis  E.  Dowell,  for  supplina, 
which  orders  were  filled  by  Dowell.  This 
action  was  brought  by  Dowell  to  recover  on 
said  time-checks,  and  also  on  said  orders  for 
supplies.  His  petition  states  a  common-law 
action  on  common  counts, — one  for  work  and 
labor,  one  for  goods  sold  and  delivered.  In 
the  first  count  be  alleges  that  the  labor  rep- 
resented by  the  time-checks  transferred  to 
Dowell  was  performed  at  the  special  instance 
and  requestof  Streeter  &  Bradbury,  the  orig- 
inal contractors,  and  that  they  undertook  and 
agreed  to  pay  for  the  same.  In  the  second 
count  he  alleges  that  he  furnished  the  sup- 
plies to  the  employes  of  the  defendants  upon 
orders  given  by  the  defendants,  and  upon 
the  representation  and  agreement  of  the  de- 
fendants that  they  would  pay  for  them.  It 
will  be  noticed  that  in  this  second  count  the 
plaintiff  does  not  say  which  of  the  defend- 
ant firms,  Streeter  &  Bradbury  or  Cheney  & 
Keys,  gave  the  orders  on  him  for  the  supplies 
furnished  by  him,  nor  which  of  said  defend- 
ant firms  promised  to  pay  for  such  supplies; 
but  the  evidence  clearly  shows  that  the  or- 
ders were  given  by  Cheney  &  Keys.  The 
case  was  tried  by  the  court  and  a  jury.  Ver- 
dict for  the  plaintiff  against  Streeter  &  Brad- 
bury alone.  Motion  for  a  new  trial.  Motion 
overruled,  which  ruling  was  duly  excepted 
to,  whereupon  Streeter  &  Bradbury  bring 
the  case  here  for  review. 

This  not  being  a  statutory  action  on  the 
bond  of  Streeter  &  Bradbury,  given  under 
our  statutes,  (sections  1257,  1258,  Gen.  St 
1889,)  and  the  men  who  performed  the  labor 
having  been  employed  by  Cheney  &  Keys, 
the  liability  of  the  defendants  Streeter  Ss 
Bradbury,  so  far  as  the  first  count  in  the 
plaintiff's  petition  is  concerned,  must  rest 
solely  upon  the  undertaking  and  promise  to 
pay  the  men  who  performed  the  labor  repre- 
sented by  the  time-checks  in  suit.  A  care- 
ful examination  of  the  record  fails  to  dis- 
close any  evidence  of  such  an  agreement  by 
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the  defendants  Streeter  &  Bradbury,  except 
the  undertaking  in  their  bond.  It  must  be 
held,  therefore,  that  Streeter  &  Bradbury  are 
not  liable  for  anyttiing  under  this  count  of 
plaintiffs  petition. 

So  far  as  the  second  count  is  concerned, 
this  cunrt  has  lield  in  Parkinson  v.  Alex- 
ander, 37  Kan.  110,  14  Pac.  Rep.  466;  Wells 
V.  Mehl,  25  Kan.  205;  and  Railway  Co.  v. 
Ritz,  30  Kan.  SO.  1  Pac.  Rep.  27,— thatti»e  orig- 
inal contractors  constructing  a  railroad  are 
not  liable,  even  on  their  bond,  for  provisions 
or  goods  furnished  persons  in  the  employ  of 
subcontractors  on  orders  of  the  subcontract- 
ors. The  liability,  therefore,  of  Streeter  & 
Bradbury,  under  the  second  count,  must  also 
rest  upon  their  alleged  undertaking  and  prom- 
ise to  pay  for  the  goods  furnished  by  Dowell 
to  the  laborers  of  Cheney  &  Keys  on  their  or- 
ders. From  an  examination  of  the  record, 
it  is  not  quite  clear  that  there  was  not  som« 
conversation  between  Dowell  and  Stone, 
superintendent  of  Streeter  &  Bradbury  in 
charge  of  the  work  on  said  railroad,  in  rela- 
tion to  the  payment  of  Dowell's  claim  for 
goods  sold  by  him  to  Cheney  &  Keys.  It  is 
clear,  however,  that  the  arrangement  of 
Dowell  for  the  sale  of  goods  was  made  with 
Cheney  &  Keys,  and  that  Streeter  &  Brad- 
bury bad  nothing  to  do  with  the  making  of 
that  arrangement,  and,  at  the  time  it  was 
made,  knew  nothing  about  it.  It  is  also 
clear  that  the  whole  or  a  large  part  of  said 
goods  were  sold  and  delivered  by  Dowell  bo- 
fore  be  had  any  talk  with  Stone  about  them. 
The  undertaking,  if  any,  on  the  part  of  Stone, 
was  not  in  writing.  It  was  by  parol,  and 
would  not  furnish  evidence  to  bind  Stone  or 
his  principals,  if  ever  so  definite  and  com- 
plete, so  far  as  the  goods  were  concerned  thut 
were  delivered  before  the  conversation  be- 
tween Dowell  and  Stone  in  relation  thereto 
took  place.  Mr.  Bradbury  testifies  that  Stone 
had  no  authority  to  make  any  promise  that 
would  bind  Streeter  &  Bradbury  to  pay  for 
goods  sold  to  Cheney  &  Keys,  and  no  one 
testifies  that  he  iiad.  But,  as  we  think  there 
is  not  sufficient  evidence  in  the  record  to  sup- 
port the  finding  of  the  jury  and  judgment  of 
the  court  thereon,  we  will  not  stop  to  inves- 
tigate the  question  of  Stone's  authority  to 
make  such  a  promise  as  plaintiff  seeks  to 
prove.  It  is  the  policy  of  this  court,  as  evi- 
denced by  a  long  line  of  decisions,  to  sustain 
the  findings  of  the  Jury,  especially  when 
passed  upon  and  approved  by  the  trial  court, 
if  there  is  any  proper  evidence  that  fairly 
tends  to  sustain  such  findings;  but,  where 
the  evidence  to  sustain  such  findings  grows 
out  of  a  conversation  that  is  so  disconnected, 
uncertain,  incomplete,  and  shadowy  that  it 
is  questionable  whether  it  rises  to  the  dig- 
nity of  evidence  at  all,  we  think  the  ex- 
ception, and  not  the  rule,  should  govern. 
Tbe  evidence  relied  on  in  this  case  to  sup- 
port the  verdict  of  the  jury,  and  the  judg- 
ment of  tbe  court  thereon,  is,  we  think,  of 
that  character;  and  therefore  we  recommend 


that  the  judgment  of  tbe  district  co.urt  be 
reversed,  and  the  case  remanded  for  a  new 
trial. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurririg. 


Elder  v.  Elder. 


«3  Kan.  514> 


(Supreme  Court  of  Kfinsas.     April  4,  1890.1 

Open  AoooTmT — Dormant  Judombnt — Tbhdsk— 
Costs. 

1.  Matnalopen  accounts  existed  between  tbe 

Earties  to  this  action,  but  prior  ttiereto  a  judgment 
ad  been  rendered  against  one  as  maker,  and  the 
other  as  indorser,  of  a  promissory  note.  The  io- 
dorser  contributed  to  the  payment  of  the  judgment, 
and,  after  It  became  dormant,  sought  to  recover  tbe 
amount  so  contributed,  as  an  item  of  the  mutual 
open  account.  Held,  tbe  amount  so  paid  by  him  is 
not  an  item  of  the  open  account,  and  tfaiat  it  ift 
barred  by  tbe  statute  of  limitations. 

2.  When  a  party  pleads  a  tender  of  a  certain 
sum,  and  brings  tbe  money  into  court,  it  is  not  er- 
ror for  tbe  court  to  render  judgment  against  the 
plaintiff  for  costs  accrued  subsequent  to  the  tend- 
er, when  the  recovery  is  tbe  same  as  the  amount 
tendered. 

(SyUabua  by  Oreen,  C) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Franklin  county;  A.  W.  Ben- 
son, Judge. 

H.  P.  Welsh,  for  plaintiff  in  error.  C.  B. 
Mason  and  Meohem  <&  Smart,  tot  defendant 
in  error. 

Green,  C.  This  is  an  action  upon  an  open 
account,  tried  by  the  court  below  without  the- 
intervention  of  a  jury,  and  the  following 
findings  of  fact  and  conclusions  of  law  were 
made:  "(1)  Some  time  prior  to  February, 
A.  D.  1882,  a  judgment  was  rendered  in  thia 
court  in  favor  of  Matilda  Dyer  against  Alva 
Elder  as  principal,  and  P.  P.  Elder  as  sure- 
ty, amounting,  at  the  date  named,  February,. 
1882,  to  8727.34.  (2)  Tbe  defendant  was 
unable  to  pay  said  judgment  in  full,  but  had 
the  sum  of  9200  to  apply  thereon.  Tliereup- 
on  the  plaintiff  proposed  to  pay  said  judg- 
ment if  the  defendant  would  give  him  said 
8200  to  apply  thereon,  which  was  according- 
ly done.  With  said  S200  and  8572.34  out  of 
his  own  funds  P.  P.  Elder  paid  off  said  judg- 
ment; and  some  time  shortly  afterwards  en- 
tered said  amounts  so  paid,  as  also  the  amount 
so  received,  in  a  pocket  memorandum  book, 
and  afterwards  transcribed  the  same  to  the- 
account  sued  upon.  (3)  The  plaintiff  and 
defendant  are  brothers,  and  for  several  years 
open  and  mutual  accounts  have  existed  be- 
tween them,  a  part  of  which,  attached  to  the 
petition,  follow  the  items  therein,  referring 
to  said  judgment.  This  account  consists  of 
mutual  debits  and  credits,  relating  mainly  to- 
their  farming  transactions,  for  work  done, 
produce  furnished,  cattle  pastured,  and  the 
like,  extending  from  October,  1882,  to  the 
spring  of  1887.  Statements  of  these  accounts 
have  been  made  out,  and  presented  from  time 
to  time  by  one  to  the  other,  corrections  made,, 
and  additions  agreed  upon,  but  no  final  set- 
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tlement  has  been  made  between  them.  In 
none  of  said  statements  Jiave  the  items  relat- 
ing to  said  judgment  been  presented,  claimed, 
or  in  any  manner  referred  to.  It  appears 
that  P.  P.  Elder  originally  kept  account  of 
the  items  cliarged  by  liira  in  a  pocket  memo- 
randum book,  and  transcribed  the  same  into 
thi>  acconnt  referred  to,  (a  copy  of  which  is 
attached  to  the  petition.)  The  plaintifT  knew 
that  the  defendant  was  unable  to  pay  said 
judgment,  but  intended,  when  he  paid  the 
same,  to  hold  it  against  said  defendant,  and 
have  the  benefit  of  such  judgment  in  recov- 
ering the  money  so  advanced  and  paid  by 
him,  whenever  the  defendant  was  able  to  pay 
it.  The  defendant  was  not  informed,  and 
did  not  know,  that  the  plaintiff  had  charged 
him  with  the  same  in  account,  but  seems  to 
liave  supposed,  and  treated  it  as  a  present 
made  by  his  brother  to  him  in  view  of  former 
transactions  between  them.  P.  P.  Elder, 
from  time  to  time,  indorsed  notes  and  became 
surety  fur  Alva  Elder,  until  about  Decem- 
ber, 1886,  when  they  had  a  settlement  con- 
cerning said  matters,  and  Alva  Elder  exe- 
cuted a  mortgage  on  his  real  estate  to  said  P. 
P.  Elder,  to  secure  the  amounts' so  indorsed 
and  paid  for  him  by  said  P.  P.  Elder,  amount- 
ing toJP2,300.  Not  all  of  said  indorsements, 
liowever,  were  included  in  said  mortgage; 
for  it  appears  that  a  note  made  by  Alva  Elder, 
of  about  S700,  indorsed  by  P.  P.  Elder,  was 
not  included.  Said  indorsement,  however, 
had  been  secured  by  a  chattel  mortgage, 
when  this  real-estate  mortgage  was  given. 
The  said  Dyer  judgment,  or  the  money  paid 
thereon  by  P.  P.  Elder,  was  not  included,  nor 
was  it  in  any  manner  referred  to  by  either 
party.  Some  time  in  the  spring  of  1887,  the 
defendant  having  received  a  considerable 
sum  of  money  from  the  Louisiana  Lottery, 
the  plaintifF  called  on  him,  and  demanded  the 
f527.34,  so  paid  by  him  on  the  Dyer  judg- 
ment, which  was  refused.  This  was  the  first 
demand  or  claim  for  repayment  ever  made 
by  the  plaintiff.  Thereupon  the  plaintiff  ex- 
amined the  record,  intending  to  have  execu- 
tion issued  on  said  judgment,  but,  finding  it 
dormant,  he.  to  use  hi?  own  expression, 
thought  he  would  try  it  on  the  account;  and 
so  this  action  was  brought  on  the  28th  day 
of  April,  1887.  There  is  due  to  the  plaintiff 
from  the  defendant  on  said  mutual  account 
(excluding  the  items  relating  to  said  judg- 
ment) the  sum  of  $54.25."  As  conclusions 
of  law,  the  coart  found:  "(1)  That  said 
items  dated  February,  1882,  relating  to  the 
Matilda  Dyer  note  and  judgment,  do  not  con- 
stitute a  part  of  the  open,  mutual  account.  (2) 
The  cause  of  action  accruing  to  P.  P.  Elder, 
by  reason  of  the  moneys  so  advanced  and 
paid  by  him  on  said  judgment,  was  barred  by 
the  statute  of  limitations  before  the  com- 
mencement of  this  action.  (3)  The  plain- 
tiff is  entitled  to  judgment  against  the  de- 
fendant for  $54.25,  the  balance  so  found  due 
on  said  account,  and  is  not  entitled  to  recov- 
er judgment  for  the  amount  so  claimed  for 
payment  on  said  judgment. "    Judgment  was 


entered  for  the  plaintiff  for  •54.25.  The 
plaintiff  makes  no  complaint  on  the  findings 
of  fact  by  the  court,  but  the  claim  is  made 
that  the  court  erred  in  its  conclusions  of  law, 
upon  the  facts  so  found. 

There  seems  to  l»e  but  one  item  in  contro- 
versy in  this  case,  and  that  is  the  first  item 
in  the  defendant's  account,  under  date  of 
February,  1882.  "To  cash  paid  on  note  of  A. 
Elder  to  Matilda  Dyer,  and  judgment  on  the 
same,  v.  P.  P.  Elder,  as  indorser,  seven  hun- 
dred and  twenty  seven  84-100  dollars."  The 
question  is  as  to  whether  this  is  properly  an 
item  of  account,  and,  if  so,  whether  the  same 
is  barredby  thestatute  of  limitations.  After 
this  item  in  the  defendant's  account  tliere  is 
a  hiatus  of  six  months,  and  but  two  more 
items  appear  in  the  account  for  the  year 
1882.  The  next  item  in  the  account  is  Octo- 
ber 30, 1883.  Then  follow  a  number  of  items 
to  October  SO,  1885.  The  question  we  are 
obliged  to  answer  in  this  case  is  this:  Did 
this  item  of  $727.34  constitute  a  part  of  the 
open  account  between  the  plaintiff  and  the 
defendant?  It  appears  from  the  findings  of 
fact  that  the  judgment  which  was  obtained, 
and  for  which  this  item  is  charged,  became 
dormant,  and,  without  resorting  to  the  rem- 
edy of  a  revivor  of  the  judgment,  the  plain- 
tiff attempted  to  make  it  a  part  of  the  mutu- 
al account  between  him  and  the  defendant. 
There  seems  to  be  no  dispute  as  to  the  bal- 
ance of  the  account.  "We  are  of  the  opinion 
that  this  item  is  not  properly  a  part  of  the 
mutual  open  account  between  the  parties  to 
this  action.  The  original  item  having  been 
contracted  in  the  first  instance  by  the  execu- 
tion of  a  note,  that  note  having  been  merged 
in  a  judgment,  and  that  judgment  having 
become  dormant,  it  is  not  legitimately  an  item 
of  mutual  account;  and  hence  could  not  be 
set  out  as  a  claim  iigainst  the  defendant  in  the 
manner  in  which  it  was  attempted  in  this 
suit;  and  that  the  item  was  burred  by  the 
statute,  and  the  findings  of  the  court  below 
were  in  accordance  with  the  law  of  the  case. 

One  further  complaint  is  made  by  the  plain- 
tiff in  error,  with  reference  to  the  judgment 
for  coate  in  the  case.  The  record  shows  that 
a  tender  was  made,  and  the  amount  which 
the  defendant  admitted  to  be  due,  $54.25, 
was  brought  into  court.  There  was  there- 
fore no  error  in  taxing  to  the  plaintiff  all 
costs  which  accrued  sutoequent  to  the  tend- 
er. There  being  no  error  apparent  of  record, 
we  recommend  that  the  judgment  of  the  court 
below  be  affirmed. 

Pes  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


(«  Kan.  492) 

Batnor  et  al.  «.  Brtant. 

(Supreme  Court  of  Kansas.    April  4, 18S0.) 

SxLa  —  Wabbantt  —  Constbuctioh  —  Gbnibai, 
Aoe:7t. 

1.  The  verdict  ia  sustained  by  sufficient  evi- 
dence. 

2.  A  warranty   given   by  a  sewinf-macbine 
company,  with  each  sewing-machine,  to  a  person 
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to  whom  40  different  BewInK-machines  are  sold  by 
the  company,  reads  as  foIlowB:  "Official  War- 
ranty, No. ,  16,  822.    With  the  exceptions  of 

shuttles  and  needles,  we  warrant  the  Leader  sew- 
ing-machine, as  numbered  above,  for  the  term  of 
five  years  from  this  date,  for  family  purposes.  If 
any  part  of  the  machine  is  defective  In  workman- 
ship or  material,  upon  return  of  such  part  to  us, 
we  will  replace  free  of  cost.  This  warranty  does 
not  oover  machines  with  altered  or  defaced  num- 
bers. The  Leader  sewing-machine  herein  men- 
tioned was  ordered  by  J.  B.  Bryant,  and  the  num- 
ber of  this  warrant  must  correspond  with  the 
number  on  the  groove  in  needle  bar:  otherwise,  it 
is  evidence  of  fraud.  No  warranty  is  genuine  un- 
less it  bears  the  official  seal  of  this  company." 
Held,  that  this  warranty  should  be  construed  as 
follows:  The  warranty  is  a  warranty  of  the  ma- 
chine as  a  whole,  and  as  to  each  separate  part, 
with  the  exception  of  the  shuttles  and  needles, 
and  this  tor  the  period  of  five  years,  in  case  the 
machine  should  be  reasonably  and  properly  used 
only  for  family  purposes,  with  the  privilege  to 
the  purchaser  of  returning  to  the  company  any 
particular  part  of  the  machine  which  might  be 
louod  to  be  defective  in  either  worlimanship  or 
material,  and  of  having  the  same  replaced  by  an- 
other, free  of  cost. 

8.  Where  a  person  purchases  a  large  number 
of  sewing-machines  from  a  sewing-machine  com- 
pany, and  has  other  dealings  with  the  company, 
and  all  the  business  on  the  part  of  the  company  Is 
transacted  through  a  certain  agent,  held  that,  for 
the  purposes  of  such  dealings,  such  agent  may  be 
considered  ■•  a  general  agent  of  the  company,  and 
that  his  agreements  with  reference  to  the  business 
will  bind  the  company. 

1.  Where  a  sewing-machine  company  sells  a 
large  number  of  sewini-machines  to  a  person,  and 
wiui  each  sewing-machine  gives  a  warranty,  and 
all  the  warranties  are  alike  except  as  to  numbers, 
and  the  sewing-machines  do  not  fulfill  the  warran- 
ties, held  that,  on  a  trial  of  a  case  between  the  pur- 
chaser and  representatives  of  the  company,  the 
court  below  did  not  err  in  permitting  the  purchaser 
to  prove  various  defects  in  the  several  sewing-ma- 
chines without  first  proving  the  particular  number 
of  each  machine. 
(Syllabut  by  the  Court) 

Error  from  district  court,  Wyandotte  conn- 
ty;  J.  P.  HiNDMAN,  Judge. 

Tills  was  an  action  on  a  promissory  note, 
oommenced  on  December  12, 1885,  before  a 
justice  of  the  peace  of  Wyandotte  county,  by 
William  H.  Raynor  and  John  L.  Severance, 
assignees  of  the  Leader Se wing-Machine  Com* 
pany,  against  J.  B.  Bryant.  The  note  was 
for  9142.08,  with  a  payment  thereon  of  $6.50. 
It  was  executed  by  Bryant  to  the  Leader 
Sewing-Machine  Company,  was  dated  Febru- 
ary 18, 1885,  and  was  due  in  six  months  after 
date.  The  defendant  filed  an  answer,  which, 
omitting  title  and  signature,  reads  as  follows: 
"Now  comes  the  defendant,  J.  6.  Bryant, 
and,  for  answer  to  the  plaintiff's  petition 
herein,  says  that  be  admits  the  execution  of 
the  promissory  note  sued  on  herein,  but  says 
that  the  consideration  for  said  note  is  a  num- 
ber of  Leader  sewing-macliines  which  said 
defendant  purchased  of  and  from  the  Leader 
Sewing-Machine  Company,  and  that  said  de- 
fendant received  of  and  from  said  company 
written  warranties,  of  which  Exhibit  A, 
hereto  attached,  is  a  copy,  and  made  a  part 
hereof,  and  that  said  defendant  still  has  in 
his  possession,  and  unsold,  fifteen  of  said 
sewing-machines,  which  be  is  unable  to  sell 
or  dispose  of,  for  the  reason  that  said  Leader 
Sewing-Machine  Company  has  failed,  and 


said  warranties  are  worthless,  and  of  nc 
value  whatever.  Wherefore,  said  defendant 
is  damaged  in  the  sum  of  915U  by  reason  of 
the  premises  aforesaid.  (2)  And  for  a  fur- 
ther answer  and  defense  said  defendant  says 
that  the  Leader  Sewing-Macliine  Company 
warranted  said  machines  to  be  in  good  con- 
dition, but  that  said  machines  were  useless 
and  worthless  as  sewing-machines,  and  were 
not  in  good  order.  Said  company  warranted 
said  machines  to  be  in  order,  and  to  continue 
in  order,  and  to  keep  the  same  in  repair,  for 
a  period  of  five  years  from  and  after  said 
purchase.  Said  defendant  says  that  said 
sewing-machines  so  purchased  by  him  and 
warranted  by  the  said  company  were  not  in 
good  order,  and  the  plaintiffs  the  Leader 
Sewing-Machine  Company  entirely  failed, 
neglected,  and  refused  to  put  said  machines 
in  order,  although  often  requested  so  to  do, 
to  the  great  damage  of  this  defendant,  in  the 
sum  of  $80;  and  defendant  has  been  com- 
pelled at  divers  times  to  pay  out  money  from 
time  to  time  since  he  purchased  said  ma- 
chines, to  have  the  needle  wheels  nickel- 
plated,  and  the  treadles  repaired,  and  the 
shuttle  plates  replated;  and  tliat  said  ma- 
chines so  delivered  to  said  defendant  were 
not  in  good  order,  but  were  useless,  and  of 
no  value  whatever.  (3)  And  said  defendant, 
for  a  third  and  further  defense,  says  that  he 
denies  each  and  every  allegation  and  a,vet- 
ment  in  said  plaintiff's  bill  of  particulars 
contained  and  set  out,  and  that  said  note  ia 
wholly  without  consideration. "  Exhibit  A, 
attached  to  the  foregoing  answer,  omitting 
formal  parts,   reads    as  follows:     "Officii^ 

Warranty,  No. ,  16,822.   With  the  ex- 

ception  of  shuttles  and  needles,  we  warrant 
the  Leader  sewing-machine,  as  numbered 
above,  for  the  term  of  five  years  from  this 
date,  for  family  purposes.  If  any  part  of  the 
machine  is  defective  in  wprkmanship  or  ma- 
terial, upon  return  of  such  part  to  us,  we 
will  replace  free  of  cost.  This  warranty  does 
not  oover  machines  witli  altered  or  defaced 
numbers.  The  Leader  sewing-machine  here- 
in mentioned  was  ordered  by  J.  B.  Bryant, 
and  the  number  of  this  warrant  must  cor- 
respond with  the  number  on  the  groove  in 
needle  bar;  otherwise,  it  is  evidence  of  fraud. 
No  warranty  is  genuine  unless  it  hean  the 
official  seal  of  this  company."  The  case  was 
tried  before  the  justice  of  the  peace  and  a 
jury,  and  a  verdict  and  judgment  were  ren- 
dered in  favor  of  the  plaintiffs  for  $45,  and 
the  plaintiffs  appealed  to  the  district  court, 
where  the  case  was  again  tried  before  the 
court  and  a  jury,  and  the  jury  rendered  a 
general  verdict  in  favor  of  the  defendant, 
and  judgment  was  rendered  accordingly;  and 
the  plaintiffs,  as  plaintiffs  in  error,  bring  the 
case  to  this  court  for  review. 

D.  B.  Hadley,  for  plaintiffs  in  error.  Aldtn 
&  McQrew,  for  defendant  in  error. 

Yalemtine,  J.,  {after  atattng  the  facta  a$ 
above.)  We  think  the  evidence  introdnced 
on  the  trial  of  this  case  was  sufficient  to  au- 
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thorize  the  verdict  rendpred  by  the  jury,  and, 
if  so,  then  the  only  question  remaining  is 
■whether  there  was  any  such  error  committed 
by  the  trial  court  during  the  trial  as  will  re- 
quire a  reversal  of  tlie  judgment  of  such 
«ourt.  It  would  seem  to  us  that  the  princi- 
pal dispute  between  the  parties  arises  from  a 
difference  between  them  as  to  what  is  the 
true  and  proper  construction  of  the  warranty 
given  by  the  Leader  Sewing-Machine  Com- 
pany, with  each  sewing-machine,  to  the  de- 
fendant. The  plaintiffs  seem  to  construe 
such  warranty,  not  as  a  warranty  of  the  sew- 
ing-machine as  a  whole,  but  only  as  a  war- 
ranty of  its  separate  parts,  and  not  that  each 
separate  part  should  remain  reasonably  good, 
with  proper  use,  for  a  period  of  five  years,  or 
for  any  other  period  of  time,  but,  simply, 
that,  if  it  should  be  defective  in  workman- 
ship or  material  at  the  time  when  the  ma- 
chine was  sold,  then  that  the  purchaser  should 
have  the  privilege  of  returning  it  to  the  com- 
pany, to  have  the  same  replaced  by  another, 
and  should  not  have  any  other  remedy.  On 
the  other  side,  the  defendant  claims  that  the 
warranty  is  a  warranty  of  the  machine-as  a 
whole,  and  as  to  each  separate  part,  with  the 
exception  of  the  shuttles  and  needles,  and 
this  for  the  period  of  five  years,  in  case  the 
machine  should  be  reasonably  and  properly 
used  only  for  family  purposes,  with  the  privi- 
lege to  the  purchaser  of  returning  to  the  com- 
pany any  particular  part  of  the  machine 
which  might  be  found  to  be  defective  in  either 
workmanship  or  material,  and  of  having  the 
same  replaced  by  another,  free  of  cost.  The 
case  was  tried  in  the  court  below,  both  by 
the  defendant  and  by  the  court,  upon  the  de- 
fendant's theory  as  to  the  true  and  proper 
construction  of  the  warranty;  and  hence  the 
plaintiffs  claim  that  it  was  erroneously  tried. 
Evidence  was  introduced  on  the  trial  tending 
to  prove  that  the  defendant  purchased  40  sew- 
ing-machines from  the  L^er  Sewing-Ma- 
chine Ck)mpany,  and  gave  six  promissory 
notes  therefor,  all  of  which  have  been  paid 
except  the  one  sued  on ;  that  the  transactions 
had  between  the  sewing-machine  company 
and  the  defendant  were  all  carried  on  and 
conducted,  on  the  part  of  the  company, 
through  the  agency  of  Phil.  Jacobs;  that  the 
machines  were  not  good  machines;  that  many 
parts  of  them  were  defective  both  in  worlc- 
manship  and  material;  that  the  defendant  re- 
turned some  of  the  parts  to  the  sewing-ma- 
chine company  for  the  purpose  of  having 
them  made  better,  or  others  returned  in  their 
places;  that  the  company  repaired  or  replaced 
these  parts,  but  charged  tlie  cost  thereof  to 
the  defendant,  which  he  paid;  that  Jacobs 
gave  the  defendant  the  privilege  of  making 
good,  and  repairing,  all  defective  parts  which 
might  be  found  in  the  sewing-macliines,  and 
stated  that  the  company  would  pay  him  there- 
for, and  that  it  would  save  tiie  company  the 
expense  of  transportation  to  and  from  the 
company;  that  the  defendant  did  repair,  and 
cause  to  be  repaired,  many  of  such  defective 
parts,  at  considerable  cost  to  him;  that  he 


still  has  15  of  such  sewing-machines  on  band, 
which  are  almost  worthless,  and  which  he 
cannot  sell;  that  the  sewing-machine  com- 
pany is  insolvent,  has  made  an  assignment, 
is  not  carrying  on  any  further  business;  and 
that  no  such  machines  as  those  purchased  by 
the  defendant,  nor  any  of  the  parts  thereof, 
are  now  being  made  or  supplied  by  the  com- 
pany. 

We  think  the  warranty  given  with  each 
sewing-machine  was  correctly  construed  by 
the  court  below;  and,  if  so,  then  there  is  but 
little  room  for  the  plaintiffs  to  claim  that  any 
material  error  was  committed  by  such  court. 
And,  construing  the  warranty  as  the  court 
below  construed  it,  it  makes  but  very  little 
difference  whether  Phil.  Jacobs  was  a  general 
or  only  a  special  agent  for  the  Leader  Sew- 
ing-Machine Company,  though,  from  the  facts 
proved,  it  is  fair  to  hold,  as  between  the  sew> 
ing-machine  company  and  the  defendant,  that 
he  might  be  considered  as  a  general  agent  for 
the  company,  and  therefore  that  his  agree- 
ment concerning  the  repaira  of  the  various 
parts  of  the  sewing-machines  would  bind  tlie 
company.  Babcock  v.  Deford,  14  Kan.  408; 
Sewing-Machine  Co.  v.  Bheinschild,  25  Kan. 
584;  Banks  v.  Evei-est,  35  Kan.  687,  12  Pac. 
Hep.  141;  Insurance  Co.  v.  Barnes,  41  Kan. 
161,  21  Pac.  Rep.  165.  The  rights  of  the 
parties,  however,  without  such  agreement, 
would  be  about  the  same  as  with,  and  there- 
fore such  agreement  is  of  but  little  impor- 
tance. As  a  general  warranty  was  given 
with  every  sewing-machine,  and  as  all  the 
warranties  were  and  are  alike,  except  as  to 
numbers,  it  makes  no  difference,  and  consti- 
tutes no  error,  that  the  trial  court  permitted 
the  defendant  to  prove  the  various  defects  in 
the  several  machines  without  first  proving 
the  particular  number  of  each  machine. 

There  are  other  claims  of  error,  but  we  do 
not  think  that  they  require  any  comment. 
The  judgment  of  the  court  below  will  be  af- 
firmed.   All  the  justices  concurring. 
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(Supreme  Court  of  Kansas.'  April  4,  1890.) 

Ejectment — Pleasino — Judgment — Tax-Deeds— 
Limitation. 

1.  An  answer  in  an  action  of  ejectment  that 
alleges  with  particularity  the  execution  of  the 
tas-deeds  and  all  anterior  proceedings,  and  that 
they  are  all  in  due  and  legal  form,  to  wbioh  is  at- 
tached copies  of  several  tax-deeds  as  exhibits  and 
as  a  part  thereof,  from  which  it  appears  that  the 
tax-deeds  are  void  on  their  face,  the  allegation  as 
to  legality,  being  inconsistent  with  the  exhibits, 
does  not  authorize  the  trial  court  to  render  a  judg- 
ment for  such  defendant  on  the  pleadings,  when 
the  plaintiff  files  an  unverified  reply  containing  a 
general  denial. 

2.  Where  a  tax-deed  is  taken  out  on  the  7th 
day  of  April,  1876,  on  a  sale  made  in  May,  1871, 
and  is  deemed  by  the  party  holding  the  same  to  be 
void,  and  he  procures  the  execution  of  another 
tax-deed  for  the  same  sale,  on  the  3Sd  day  of  Febru- 
ary, 1887,  Tield,  that  under  section  148,  o.  107,  Comp. 
Laws  1885,  the  first  deed  was  merged  in  the  sec- 
ond, and  as  he  pleaded  the  last  deed  in  an  action 
pending  at  the  time  the  last  deed  was  executed,  in 
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which  he  was  a  defendant,  as '  a  defense,  no  ques- 
tion of  the  statute  of  limitations  could  arise. 
{Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Johnson  county;  J.  P.  Himd- 
MAN,  Judge. 

A.  Smith  Devenney,  for  plaintiffs  in  error. 
/.  0.  Pickering,  for  defendant  in  error. 

Simpson,  C.  Action  In  ejectment  by  Will- 
Jam  "Warner  against  J.  W.  Tweedeli  etnl.,  to 
recover  possession  of  40  acres  of  land,  and  for 
rents  and  profits.  Ttie  petition  is  in  the 
usual  form.  Tlie  defendants  filed  an  amended 
answer,  by  consent,  in  which  they  allege 
that  the  land  in  controversy  was  subject  to 
taxation  for  the  year  1870;  that  the  same 
was  lawfully  assessed  for  that  year,  and 
taxes  lawfully  levied;  that  the  land  was  law- 
fully and  regularly  advertised  and  sold  for 
the  unpaid  taxes  for  the  year  1870;  that 
John  W.  Sponable  became  the  purchaser; 
that  there  was  executed  and  delivered  to 
Sponable  a  lawful  and  regular  certificate  of 
sale,  and  that,  after  due  and  legal  notice  of 
redemption  had  been  given,  a  tax-deed  was 
issued  to  Sponable,  in  due  form  of  law,  and 
that  said  tax-deed  was  lawful  in  all  respects, 
and  the  same  was  recorded;  that  Sponable 
afterwards  conveyed  the  land  to  TweedeU, 
who  conveyed  small  parcels  of  the  same  to 
the  other  defendants;  and  that  they  had  all 
been  in  the  actual  possession  of  the  land  for 
more  than  five  years  under  said  tax-deed  to 
Sponable.  The  tax-deed  to  Sponable  is  made 
an  exhibit  to  and  a  part  of  the  answer  of  the 
defendants.  To  this  answer  there  was  filed 
an  unverified  answer,  containing  a  general 
denial  of  the  allegations  contained  in  the 
amended  answer.  The  case  was  tried  to  the 
court,  a  jury  being  waived,  and  the  follow- 
ing special  findings  ol  fact  were  made  and 
filed: 

"(1)  That  the  land  in  controversy,  to- 
wit,  the  K.  E.  i  of  the  S.  E.  i  of  sec.  I,  town 
12,  range  23,  in  Johnson  county,  Kan., 
was  Shawnee  Indian  land,  and  was  duly  se- 
lected and  patented  by  the  government  of 
the  United  States  to  David  Deshane,  a  Shaw- 
nee Indian,  on. the  2tith  day  of  December, 
1859.  (2)  That  said  David  Deshane  after- 
wards duly  conveyed  said  land,  by  deed  of 
general  warranty,  (against  all  persons  except 
the  U.  S.,)  to  Joab  Toney.  Said  deed  was 
dated  December  17,  1869,  and  was  duly  ap- 
proved bv  the  secretary  of  the  interior  for 
the  United  States,  May  2,  1871.  (3)  That 
said  Joab  Toney  and  wife,  Charlotte  M. 
Toney,  conveyed  said  land,  by  deed  of  gen- 
eral warranty,  to  Edward  De  Yeager,  dated 
March  14, 1870;  that  said  deed  was  duly  re- 
corded on  the  lit!)  day  of  July,  1870;  that 
said  deed  was  defective  as  to  the  names  of 
some  of  the  pai-tles,  and  described  the  land 
as  in  township  11,  when  the  land  intended 
by  both  grantors  and  grantee  to  be  conveyed 
was  that  first  above  described,  being  in 
township  12.  (4)  That  said  Joab  Toney  and 
wife,  Charlotte   M.  Toney,  conveyed    said 


land,  .by  deed  of  general  warranty,  to  said 
Edward  De  Yeager,  dated  April  9,  1871,  re- 
corded January  7,  1874,  which  said  deed  was 
made  to  correct  the  deed  described  in  the 
third  finding  of  fact  from  same  grantors  to 
said  De  Yeager  for  the  same  land.  (5) 
That  said  Edward  De  Yeager  and  wife  con- 
veyed said  land,  by  deed  of  general  warranty, 
to  the  plaintiff,  WilUam  Warner,  and  Will- 
iam Burnett,  on  the  28th  day  of  June,  1875, 
which  said  deed  was  duly  recorded  on  the 
30th  day  of  June,  1875.  (6)  That  said 
William  Burnett  and  wife  conveyed  by  quit- 
claim deed  all  their  interest  in  said  land  to 
the  plaintiif,  William  Warner,  on  the  12th 
day  of  May,  1877,  which  deed  was  duly  re- 
corded on  the  8th  day  of  December,  1885. 
(7)  That  said  land  was  attempted  to  be  as- 
sessed for  taxation  in  the  year  1870,  but  that 
no  county  or  state  was  given  in  said  assess- 
ment, and  the  land  was  otherwise  defectively 
and  insuSlciently  descrlt>ed.  (8)  Taxes  were 
afterwards  levied  against  said  land  for  the 
year  1870,  and  became  delinquent;  that  the 
delinquent  tax-list,  as  published,  did  not  de- 
scribe the  land  in  controversy;  did  not  state 
where  the  land  would  be  sold ;  and  there  was 
no  8ufl9cient  proof  In  the  records  showing 
that  any  publication  had  been  made  of  de- 
linquent taxes  on  the  land  in  controversy  for 
the  taxes  of  said  year.  (9)  That  said  land 
was  sold  by  the  treasurer  of  Johnson  county 
on  May  14, 1871,  to  J.  W.  Sponable,  for  the 
sum  of  $4.70,  which  was  said  to  be  the  whole 
amount  of  taxes,  interest,  and  costs  then 
due  and  unpaid  on  said  laud.  (10)  Tbattiie 
whole  amount  of  taxes,  interest,  and  costs 
then  due  and  chargeable  against  said  land,  as 
shown  by  the  tax-roll  of  said  county,  for  the 
taxes  of  said  year,  exclusive  of  printer's  fee 
for  printing  the  delinquent  tax-list,  was 
$4.35.  (11)  That  on  the  5lh  day  of  Janu- 
ary, 1871,  the  commissioners  of  Johnson 
county,  Kan.,  made  a  written  contract  with 
J.  A.  and  H.  F.  Canutt,  publishers  of  the 
Olathe  News  Letter,  a  weekly  newspaper 
printed  and  published  In  said  county,  and  of 
general  circulation  therein,  by  which. the 
latter  agreed  to  publish  the  delinquent  tax- 
Ust  for  the  taxes  of  the  year  1870.  for  the 
sum  of  three  cents  per  description  for  all  in- 
sertions; that  whatever  publication  was 
made  of  said  delinquent  taxes  was  under 
said  contract;  that  no  more  than  three  (3) 
cents  was  paid  by  said  county  to  said  pub- 
lishers for  publishing  the  delinquent  notice 
of  said  land  for  the  taxes  of  the  year  1870,  for 
all  insertions;  but  that  the  sum  of  twenty- 
flve  (25)  cents  was  charged  against  said  land 
for  such  publication,  and  included  in  the 
amount  for  which  the  same  was  sold,  as 
aforesaid.  (12)  That  the  printer  did  not 
file  bis  affidavit  of  publication  of  said  delin- 
quent tax-list  for  more  than  fourteen  days 
after  the  last  publication,  being  April  13. 
1H71,  and  said  afildavit  was  not  made  and 
filed  until  October  16,  1876.  (13)  That  a 
tax-deed  based  upon  said  sale  for  delinquent 
taxes  of  1870  was  issued  by  the  county  clerk 
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of  Johnson  county,  Kan.,  to  J.  W.  Sponable, 
dated  April  7,  1876,  recorded  June  19, 1876, 
which  said  deed  recites  on  its  fnce  the  sale  of 
the  following  lands,  to-wit:  TheK.  E.  |  of 
S.  £.  i,  and  the  west  i  of  the  S.  E.  |  of  the 
S.  W.  4  of  section  1,  in  town  12,  range  28, 
and  the  N.  W.  J  of  the  8.  W.  J  of  section  6, 
and  the  S.  W.  i  of  the  N.  E.  ^  of  section  20, 
in  township  12,  range  24,  and  the  N.  W.  4 
of  the  N.  W.  i  of  section  6,  in  town  13, 
range  24,  containing  220  acres,  more  or  less, 
in  gross,  apd  that  said  sale  was  held  on  the 
first  Tuesday  of  May,  1872;  that  the  taxes  of 
the  year  1873  had  been  paid  by  the  said  John 
W.  Sponable,  and  the  consideration  named 
in  said  deed  was  the  sum  of  $157.59.  (14) 
That  the  redemption  notice  as  published  does 
not  describe  the  land  in  controversy  as  being 
In  Johnson  county,  or  in  the  state  of  Kansas, 
and  the  printer's  affidavit  does  not  show  that 
such  notice  was  published  four  consecutive 
weeks,  and  the  affidavit  of  the  county  treas- 
urer does  not  show  that  he  posted,  or  caused 
to  be  posted,  a  copy  of  said  redemption  notice 
in  four  public  places  in  said  county.  (15) 
That  after  the  commencement  of  this  action, 
and  on  the  23d  day  of  February,  1887,  the 
county  clerk  of  said  county  issued  to  John 
Vr.  Sponable  a  tax-deed  (based  upon  said 
sale  for  said  taxes  of  the  year  1870)  purport- 
ing to  convey  to  said  Sponable  the  land  in 
controversy,  and  including  the  taxes  of  1873, 
and  for  a  consideration  named  therein  of 
823.87-100,  which  deed  was  recorded  May  2, 
1887,  and  stated  on  its  face  as  follows:  '  This 
deed  is  made  to  correct  a  deed  dated  April  7, 
1876,  and  recorded  in  book  31,  page  511.' 
(16)  That  on  the  1st  day  of  March,  1887, 
after  the  commencement  of  this  action,  John 
W.  Sponable  and  wife,  for  the  nominal  con- 
sideration of  one  dollar,  conveyed  said  land 
by  quitclaim  deed  to  the  defendant  James 
W.  "Tweedell,  which  said  deed  was  recorded 
May  2,  1887.  (17)  That  this  action  was 
commenced  January  24,  1887;  that  the  an- 
nual rental  value  of  said  land  is  and  was  the 
sum  of  sixty  ($60)  dollars  for  the  three  (3) 
years  next  before  the  commencement  Of  this 
action,  and  sixty  dollars  ($60)  for  the  time 
subsequent  thereto  to  this  date.  (18)  That 
said  land  was  vacant  and  unoccupied  until 
the  year  1881,  and  has  been  in  the  possession 
and  occupancy  of  defendants  ever  since  said 
date;  tliat  saCd  defendants  have  received  all 
of  the  rents,  issues,  and  profits  thereof  dur- 
ing said  time.  (19)  That  the  whole  amount 
of  taxes  paid  by  said  defendants  and  their 
grantors  on  said  land,  including  the  costs  of 
said  tax-deed  and  recording  same,  with 
twenty  (20)  per  cent.  Interest  thereon  from 
the  date  of  such  payments,  respectively,  is  the 
sum  of  two  hundred  and  nineteen  dollars 
ahd  ninety-eight  cents,  (S219.98.) 

"conclusions  of  law. 

"(1)  That  at  the  commencement  of  this  ac- 
tion said  plaintiff  was  and  that  he  now  is  the 
absolute  owner  in  fee-simple  of  the  said 
N.  i  of  the  S.  £  i,  sec.  1,  T.  12,  B.  28.  in 


Johnson  county,  Kan.,  and  was  and  is  en- 
titled to  the  immediate  possession  thereof. 
(2)  That  said  defendants  wrongfully  kept 
plaintiff  out  of  possession  of  said  lands,  as 
alleged  in  this  petition,  and  that  plaintiff  is 
entitled  to  recover  of  and  from  said  defend- 
ants, as  rents  and  profits,  the  sum  of  two 
hundred  and  forty  dollars,  ($240.)  (3)  That 
the  tax-deed  from  Johnson  county  to  J.  W. 
Sponable,  dated  April  7.  1876,  and  recorded 
June  19,  1876,  was  void  on  its  face,  and  did 
not  start  the  statute  of  limitations  to  running 
in  its  favor  after  the  record  thereof.  (4)  That 
the  tax-deed  dated  February  23, 1887,  to  John 
W.  Sponable,  was  invalid,  and  conveyed  no 
title  to  the  grantee.  (5)  Tiiat  said  defend- 
ant Tweedell  took  no  title  to  the  land  in  con- 
troversy under  and  by  virtue  of  the  quit- 
claim deed  from  J.  W.  Sponable  and  wife, 
dated  March  1,  1887.  (6)  That  said  defend- 
ants are  entitled  to  recover  of  plaintiff  before 
he  is  let  into  possession  of  said  land,  the  taxes 
paid  by  them  and  their  grantors,  including 
costs  of  tax-deed  and  recording  the  same, 
with  twenty  (20)  per  cent  interest  thereon, 
amounting  to  the  sum  of  two  hundred  and 
nineteen  dollars  and  ninety-eight  cents, 
($219.98,)  and  that  the  same  is  a  lien  on  said 
land  until  paid.  (7)  That  the  said  plaintiff 
is  entitled  to  have  set  off  the  amount  due  him 
for  rent  and  profits  against  the  amount  found 
due  said  defendants  for  taxes,  as  aforesaid, 
and  that  plaintiff  is  entitled  to  judgment 
against  defendants  for  any  excess  over  the 
amount  necessary  for  the  payment  of  said 
taxes.  (8)  The  court  finds  for  the  plaintiff 
and  against  the  defendants,  and  each  of  them, 
which  finding  is  based  solely  and  wholly 
apon  the  above  facts,  which  are  all  the  facts 
in  this  case.  It  is  therefore  now  here  con- 
sidered, ordered,  and  adjudged  by  the  court 
that  said  plaintiff,  William  Warner,  have,  re- 
cover, and  receive  of  and  from  said  defend- 
ants the  immediate  possession  of  all  of  said 
lands  and  tenements;  that  said  plaintiff  is 
the  owner  thereof;  that  plaintiff  recover  of 
and  from  said  defendants  the  sum  of  twenty 
dollars  and  two  cents,  ($20.02)  due  him  for 
rents  and  profits,  over  and  above  the  sum  due 
the  defendants  for  taxes  and  interest  paid  as 
aforesaid;  that  plaintiff  recover  all  his  costs 

in  this  behalf  expended,  taxed  at  $ ; 

and  that  execution  issue  therefor." 

Judgment  f  nr  the  recovery  of  the  possession 
was  rendered  for  Warner.  A  motion  for  a 
new  trial  overruled. 

The  only  serious  contention  on  the  be- 
half  of  Tweedell,  Cole,  and  Howland  for  a 
reversal  of  the  judgment  is  that  the  state  of 
the  pleadings  was  such  that  they  were  enti- 
tled to  judgment  on  the  pleadings,  and  that 
Warner  was  not  authorized  to  go  behind 
Tweedell's  last  tax-deed,  and  by  the  anterior 
proceedings  show  it  was  void,  as  he  was  per- 
mitted to  do  by  the  trial  court.  The  plaintiff 
below,  Warner,  bad  filed  his  petition  in  the 
usual  form  of  an  action  in  ejectment  The 
defendants  below,  who  relied  upon  a  tax- 
deed    with  five  years'  possession  under  It, 
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pleaded  it  with  all  the  particularity  reqaired 
by  the  case  of  Walker  v.  rieining,  37  Kan. 
171,  14  Pac.  Rep.  470.  To  this  the  plaintiff 
below  replied  by  a  general  denial,  unverilied. 
On  this  stitte  of  the  pleadings  it  is  claimed 
that  under  the  case  of  Walker  v.  Fleming, 
the  execution  and  authority  being  admitted, 
the  legal  effect  of  the  tax-deeds  and  former 
proceedings  naturally  followed,  and  It  was 
error  for  the  trial  court  to  allow  Warner  to 
invalidate  the  tax-deeds  by  evidence  of  the 
existence  of  substantial  defects  in  the  ante- 
rior proceedings.  This  may  be  sound  if  the 
plaintiffs  in  error  had  not  attached  as  exhib- 
its their  various  tax-deeds,  and  made  them  a 
part  of  their  answer.  In  thus  doing  it  ap- 
pears from  their  own  answer  that  the  tax- 
deeds  are  void  on  their  face,  and  hence  we 
have  an  answer  that  alleges  the  execution  of 
the  tax-deeds,  with  the  validity  of  all  the 
preliminary  proceedings,  and  exhibits  void 
tax-deeds  in  conflict  with  their  allegations  of 
due  execution  and  legal  authority.  Where 
any  two  allegations  of  the  same  party  are  in- 
consistent with  each  other,  the  allegation 
most  unfavorable  to  such  party  is  deemed  to 
override  the  other  allegation.  Butler  v.  Kaul- 
back,  8  Kan.  668;  Board  v.  Shaw,  15  Kan. 
83.  The  tax-deeds  being  a  part  of  the  answer, 
they  must  speak  for  themselves.  The  court 
will  give  them  their  legal  import.  Board  v. 
Shaw,  supra.  The  tax-deed  executed  on  the 
7th  day  of  April,  1876,  is  void  on  its  face,  be- 
cause for  one  reason  it  shows  a  sale  of  sev- 
eral tracts,  not  cuntiguotis,  in  gross.  This 
renders  the  sale  void.  It  also  recites  an  im- 
possible day  of  sale,  in  this:  It  purports  to 
have  been  sold  on  the  4th  day  of  May,  1872, 
at  an  adjourned  sale  of  the  sale  begun  and 
publicly  held  on  the  first  Tuesday  in  May, 
1872,  when  the  first  Tuesday  in  May  in  that 
year  occurred  on  the  7th  day  of  the  month. 
The  tax -deed  of  dat«  February  23,  1887,  re- 
cites a  sale  of  this  tract  alone  on  the  4th  day 
of  May,  1872,  at  a  sale  begun  and  publicly 
held  on  the  first  Tuesday  of  May,  1871.  This 
deed  recites  that  it  is  made  to  correct  the 
deed  made  on  the  7th  day  of  April,  1876. 
This  probably  brings  it  under  tbe  operation 
of  section  143,  c.  107,  Comp.  Laws  1885. 
Waiving  all  consideration  of  the  question  of 
Sponable's  right  to  the  second  deed,  as  the 
record  shows  that  in  1881  he  had  quitclaimed 
it  to  Tweedell,  and  hence  Tweetiell,  and  not 
Sponable,  should  take  out  the  deed,  we  are  in- 
clined to  hold  that  the  county  clerk  had  no 
authority  to  execute  the  second  deed.  Sec- 
tions 172-174,  c.  107.  Comp.  Laws  1885.  Tlie 
execution  of  the  second  deed  was  nearly  16 
years  after  the  sale,  and  nearly  11  years  after 
the  execution  of  the  first  deed.  As  the  sale 
was  made  l)efore  section  174  of  chapter  107 
went  into  effect,  the  extreme  limit  of  time 
within  which  the  second  deed  could  have 
been  taken  out  was  the  11th  day  of  May, 
1882.  In  other  words,  if  Sponable,  or  those 
who  claim  under  him,  desired  to  take  out 
successive  tax-deeds  on  the  same  sale,  they 
must  have  taken  out  their  last  deed  before 


the  11th  day  of  May,  1882,  as  section  174  ap- 
plies to  sales  made  before  the  approval  of  tbe 
act  containing  section  174,  and  gives  tbe 
holders  of  tax  certificates  of  sales  made  be- 
fore that  time  one  year  after  its  passage 
within  which  to  take  out  their  deeds.  Tbe 
act  containing  the  section  went  Into  effect  on 
the  10th  day  of  May,  1881.  The  case  of 
Austin  v.  Jones,  37  Kan.  327,  15  Pac.  Rep. 
166,  holds  that  section  143,  c.  107,  does  not 
repeal  or  limit  section  141,  but  gives  tbe 
land-owner  two  years  in  which  to  set  aside 
"any  and  all  tax-deeds,"  where  different  or 
successive  tax-deeds  upon  tbe  samesale  have 
been  put  upon  record  by  the  same  party;  not 
merely  two  years  in  which  to  set  aside  tbe 
last  tax-deed  put  upon  record  by  the  same 
party,  but  two  years  in  which  to  set  aside  any 
and  all  such  different  and  successive  tax-deeds 
put  upon  record,  without  regard  to  the 
length  of  time  the  prior  tax-deeds  merged  in 
the  last  tax-deed  have  been  of  record.  So 
that  there  can  be  no  question  of  the  statute 
of  liinitatioDS  in  this  case  that  could  by  any 
possible  construction  bar  the  right  of  Warner 
to  recover  the  land.  When  the  tax-deed  of 
February,  1887,  was  taken  out  on  the  same 
sale  as  that  of  May,  1876,  and  was  put  on 
record,  and  was  by  consent  pleaded  in  this 
action,  that  was  then  pending,  it  divested  the 
case  of  all  questions  arising  under  the  vai-ious 
statutes  of  limitations.  We  recommend  an 
afliimance  of  the  judgment. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


(4S  Kan.  457) 

Ahebioan  Gent.  Ins.  Co.  e.  Neff. 

(Supreme  Court  of  Kansas.    April  4, 1890.) 

New  Trial — Succeedino  Jtidob. 

When  a  motion  Is  made  for  a  new  trial,  and 

continued  until  the  judge  who  tried  the  case  has. 

gone  oat  of  office,  and  his  successor  bears  such. 

motion.  It  is  his  duty  to  erant  a  new  trial    Bass 

V.  Swingley,  42  Kan.  — ,  22  Pao.  Rep.  71i,  followed. 

(Syllabus  by  Oreen,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Shawnee  county;  John  Gdthrie, 
Judge. 

RosttngUm,  Smith  dk  Dallat,  for  plaintiff 
in  error.  /.  D.  MeFarland,  for  defendant 
in  error. 

Green,  C.  This  action  was  commenced 
in  the  district  court  of  Shawnee  county  in 
October,  1882,  bf  the  defendant  in  error,  to 
recover  upon  an  insurance  policy  issued  by 
the  defendant  below  to  J.  R.  Misserly,  upon 
a  store  building  iu  Wellington.  The  claim 
was  made  by  the  plaintiff  below  that  Misser- 
ly and  wife  sold  the  property  to  him,  and 
that  he  was  the  owner  of  the  building  when 
tbe  loss  occurred.  A  trial  was  had  upon  the 
issues  joined  between  the  parties  on  the  26tb 
of  June,  1884,  before  the  Honorable  .Tohn 
Martin,  then  district  judge  of  Shawnee 
county.  After  all  the  testimony  had  been 
offered  by  the  parties,  the  court  instructed 
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the  jury  that,  under  the  law  and  the  evi- 
dence, the  defendant  was  entitled  to  a  ver- 
dict, which  was  accordingly  rendered.  Sul)- 
sequently,  and  within  the  statutory  time, 
the  plaintiff  flled  his  motion  for  a  new  trial, 
and  about  four  years  thereafter,  and  after 
the  judge's  term  bad  expired,  the  motion  for 
a  new  trial  was  heard  by  the  present  judge 
of  the  district  court  of  Shawnee  county,  and 
by  him  sustained;  to  which  ruling  of  the 
court  plaintiff  in  error  excepted,  and  brings 
the  record  here  for  review. 

There  is  but  one  question  we  can  pass  up- 
on in  this  case,  and  that  is  the  ruling  of  the 
court  below  in  sustaining  the  motion  for  a 
new  trial.  While  there  is  a  case  made  flled 
in  this  court,  and  signed  by  the  present  judge 
of  the  district  court  of  Shawnee  county, 
showing  what  took  place  before  the  motion 
for  a  new  trial  was  passed  upon,  we  can  only 
consider  the  ruling  of  the  court  upon  this  one 
question,  namely,  the  motion  for  a  new  trial; 
and  in  the  light  of  the  decision  made  by  this 
court  in  the  case  of  Bass  v.  Swingley,  42 

Kan. ,  22  Pac.  Rep.  714,  the  ruling  of  the 

court  was  correct,  and  we  therefore  recom- 
mend that  the  action  of  the  court  in  granting 
a  new  trial  be  afBrmed. 

Per  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


(43  Kan.  548) 

Guild  v.  McBaniels. 

(Supreme  Court  of  Kansas.    April  4, 1890.) 

Joint  Fkomissort  Note— Scbktt— Limitation. 

1.  An  action  upon  a  contract  not  in  writinet 
expressed  or  Implied,  mast  be  brought  within 
three  years. 

2.  Where  a  joint  maker  of  a  promissory  note, 
or  his  representative,  pays  the  note,  ana  then 
hrings  an  action  gainst  the  other  maker,  upon 
the  ground  that  he  is  in  fact  only  a  surety,  his  ac- 
tion, although  brought  upon  the  note,  must  he 
mainly  proved  by  parol  evidence ;  because  be  must 
show  by  such  evidence  the  amount  he  paid  upon 
the  note,  the  date  of  payment,  that  his  jointmaker 
is  the  principal,  and  that  he  is  a  surety  only. 
Therefore,  the  action  is  founded  on  an  unwritten 
and  implied  agreement  of  his  principal,  and  must 
be  brought  within  three  years. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Washington 
county;  E.  Hutchinson,  Judge. 

/.  W.  Rector  and  Omar  Potoell,  for  plain- 
tiff in  error.  Loice  &  Smith,  for  defendant 
in  error, 

HoRTON,  C.  J.  On  the  Ist  day  of  April, 
1880,  John  Guild  executed  a  promissory  note 
to  the  order  of  J.  S.  Springer  for  8325, 
payable  12  months  after  date,  with  interest 
at  the  rate  of  12  per  cent,  per  annum.  J.  B. 
McDanieis,  at  the  request  of  Guild,  signed 
the  note  as  a  joint  maker,  but  he  was  in  fact 
only  a  surety.  It  was  then  delivered  to  J.  S. 
Springer,  the  payee.  Subsequently,  J.  K. 
McDanieis  died,  and  Cynthia  E.  McDanieis 
was  appointed  and  qualifled  as  administratrix 
of  his  estate.  Afterwards,  J.  S.  .Springer 
informed  Mrs.  McDanieis  that  he  should  look 


to  the  estate  of  J.  R.  McDanieis,  deceased, 
for  the  payment  of  the  note.  Springer  also 
informed  the  administratrix  that  Guild  was 
insolvent,  and  it  would  be  impossible  to  make 
the  amount  of  the  note  from  him.  The  ad- 
ministratrix, without  having  the  claim  al- 
lowed before  the  probate  court,  paid  and  took 
up  the  note  on  the  24th  day  of  November, 
1880, — several  months  before  it  was  due. 
This  action  was  brought  by  Cynthia  E.  Mo- 
Daniels,  as  administratrix,  against  John 
Guild,  to  recover  the  amount  paid  upon  the 
note.  The  petition  was  subsequently  amend- 
ed, and  stated,  among  other  things,  that 
"the  payment  was  made  and  the  note  taken 
up  on  the  24th  day  of  November,  1880;  that 
the  same  is  now,  and  has  ever  since  been,  in 
the  possession  of  plaintiff,  as  such  adminis- 
tratrix, and  as  a  part  of  the  assets  of  the  es- 
tate. "  The  prayer  demanded  j  ndgment  upon 
the  note,  with  interest  as  therein  provided. 
Guild  filed  a  demurrer  to  the  amended  peti- 
tion, upon  the  ground  that  it  did  not  state 
facts  suHicient  to  constitute  any  cause  of  ac- 
tion in  favor  of  the  plaintiff  and  against  him. 
This  demurrer  was  overruled.  The  answer 
denied  every  allegation  of  the  petition,  and 
specially  denied  that  the  defendant  was  the 
principal  upon  the  note.  Upon  the  trial 
Guild  objected  to  the  introtiuction  ot  any  evi- 
dence. His  objection  was  overruled.  The 
jury  returned  a  verdict  for  Mrs.  McDanieis, 
as  administratrix,  and  assessed  the  amount 
of  her  recovery  at  8559.  Judgment  was  en- 
tered upon  the  verdict.  Guild  excepted,  and 
brings  the  case  here. 

The  principal  question  for  our  determina- 
tion is  wliether  the  action,  at  the  commence- 
ment thereof,  was  barred  by  the  statute  of 
limitations.  This  action  was  commenced 
October  8,  1884,  more  than  three  years  after 
the  payment  by  Mrs.  McDanieis.  By  the 
Code,  (Comp.  Laws,  §3811,)  actions  upon 
contracts  not  in  writing,  express  or  implied, 
are  limited  to  three  years,  and  actions  upon 
contracts  or  promises  in  writing  to  five  years. 
If  the  case  falls  under  the  former  limitation, 
it  is  barred;  otherwise  it  is  not.  Plaintiff  be- 
low claims  that,  under  the  doctrine  of  sul)- 
rogation,  or  sutotitntion,  as  it  is  also  termed, 
Mrs.  McDanieis  is  entitled  to  recover  upon 
the  note;  therefore,  that  her  action  is  upon  a 
contract  in  writing,  and  barred  only  by  the 
five-years  statute  of  limitations.  We  are 
willing  to  extend  the  remedy  of  subrogation 
to  the  fullest  extent.  We  think  the  great 
weight  of  American  authorities  is  to  the  ef- 
fect that  the  surety  paying  the  debt  of  his 
principal  becomes  the  equitable  assignee,  not 
only  of  the  collateral  securities,  but  of  the 
principal  undertaking.  3  Pom.  Eq.  Jur.  § 
1419,  note  1;  Coitrell's  Appeal.  23  Pa.  St. 
294;  Lidderdale  v.  Robinson,  2  Brock.  159; 
Ellsworth  v.  Lockwood,  42  N.  Y.  93;  Wal- 
drip  v.  Black,  74  Cal.  409,  16  Pac.  Rep.  226; 
Crippen  v.  Chappel,  35  Kan.  495,  11  Pac 
Kep.  453;  Yaple  v.  Stephens,  36  Rm.  686, 14 
Pac.  Rep.  222.  The  application  of  this  doc- 
trine, however,  to  this  case  will  not  extend 
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the  statute  of  limitation  to  five  years.  The 
relation  of  principal  and  surety  does  not  ap- 
pear from  the  note  itself.  To  recover  in  this 
action  It  was  necessary  for  Mrs.  McDaniels 
to  establish,  by  parol  evidence,  the  payment 
of  money,  and  the  dates  and  amounts  of  pay- 
ment. It  was  also  necessary  for  her  to  es- 
tablish, by  parol  evidence,  that  the  relation 
of  principal  and  surety  existed  between  John 
Guild  and  her  husband,  J.  li.  McDaniels, 
who  appear  upon  the  face  of  the  note  as  joint 
makers.  She  did  not  take  any  written  as- 
signment of  the  note  at  the  time  of  pa.vment, 
but  instead  thereof  the  words,  "Paid  Novem- 
ber 24th,  1880,"  were  written  across  the  face 
of  the  note  by  the  probate  judge  or  the  attor- 
ney for  the  estate  at  one  of  the  annual  settle- 
ments made  by  Mrs.  McDaniels  with  tlie  pro- 
bate court,  after  she  had  taken  up  the  note. 
The  action  of  Mrs.  McDaniels,  therefore, 
rested  largely  upon  oral  proof.  She  did 
nothing,  so  far  as  the  record  shows,  to  mani- 
fest any  intention  to  put  herself  in  the  place 
of  the  original  creditor  (the  payee)  until  her 
claim  for  indemnity  or  reimbursement  was 
barred  by  the  three-years  sttitute  of  limita- 
tions. Upon  payment  by  the  surety  of  the 
debt  for  which  be  is  bound,  the  same  being 
then  due,  a  right  of  action  for  reimbursement 
Immediately  arises  In  Ills  favor,  and  against 
the  principal.  The  law  implies  a  promise  of 
Indemnity  on  the  part  of  the  principal.  Aft- 
er the  surety,  without  the  request  of  the 
principal,  pays  the  debt  before  it  is  duo.  a 
cause  of  action  accrues  to  the  surety  at  the 
time  the  debt  t>ecome8  due.  Section  176, 
Brandt,  Sur.  Mrs.  McDaniels  paid  the  note 
before  it  became  due,  because  she  believed 
Guild  was  insolvent;  and,  as  the  note  was 
drawing  12  per  cent,  interest,  it  was  to  the 
benefit  of  the  estate  to  pay  it  as  early  as  pos- 
sible. In  Pennsylvania,  whose  courts  are 
very  favorable  to  the  doctrine  of  a  fictitious 
revivor  of  the  satisfied  security,  it  has  been 
uniformly  held  that  it  is  not  to  be  resorted  to 
where  it  will  have  the  effect  to  defeat  the  de- 
fendant's right  to  plead  the  statute  of  limitar 
tions.  Section  267,  Brandt,  Sur.,  and  the 
authorities  there  cited.  In  NeiJson  v.  Fry, 
16  Ohio  St.  552,  it  is  said :  "  Statutes  of  1  imita- 
tion are  statutes  of  repose,  and  the  periods  of 
limitation  are  graduated,  mainly,  with  refer- 
ence to  the  nature  of  the  evidence  on  which 
the  actions  rest,  or  by  which  they  can  be  de- 
feated. The  evidence  in  an  action  for  suli- 
rogation  is  certain  and  enduring,  mainly  con- 
sisting of  records  or  written  contnicts.  The 
action  for  money  paid,  or,  if  you  please,  the 
right  to  the  aid  of  a  fiction  in  the  prosecution 
of  the  action,  rests  in  parol  proof  of  a  frail 
and  perishable  nature.  It  rests  in  proof  of 
verbal  contracts  and  relations  of  parties;  in 
proof  of  the  payment  of  money,  and  the  dates 
and  amounts  of  payment.  If  my  co-debtor 
takes  an  assignment  of  the  creditor's  secu- 
rity, I  know  where  I  stand,  and  act  accord- 
ingly; prosecuting  the  necessary  action,  and 
husbanding  and  preserving  my  means  of  de- 
fense.   But,  if  he  puts  the  transaction  in  the 


form  of  a  cancellation  of  the  debt,  I  rest  in 
the  belief  that  we  will  be  placed  by  the  law 
upon  equal  footing  in  regard  to  evidence  and 
limitation;  and  therefore  I  pretermit  my  ac- 
tions,  and  rely  upon  parol  proof  of  parol 
liability,  of  counter-claim,  and  of  set-off." 
In  Harrah  v,  Jacobs,  75  Iowa,  72.  39  N.  W. 
Bep.  187,  BoTHBocK,  J.,  speaking  for  the 
court,  says:  "It  will  be  observed  that  the  re- 
lation of  principal  and  surety  does  not  appear 
from  the  instrument  itself.  If  the  relation 
exists,  it  must  be  established  by  parol  evi- 
dence. The  right  of  action  would  therefore 
be  founded  upon  an  unwritten  contract,  and 
under  our  statute  would  be  l)arred  in  five 
years."  In  this  state  an  action  uponacon> 
tract,  not  in  writing,  expressed  or  implied, 
must  be  brought  within  three  years;  and,  as 
this  statute  controls  in  this  case,  the  action 
of  Mrs.  McDaniels  was  barred  in  three  years. 
If  the  note  in  this  case  showed  upon  its  face 
that  the  relation  of  principal  and  surety  ex- 
isted between  Guild  and  McDaniels,  or  if 
Mrs.  McDaniels  had  obtained  a  written  as- 
signment or  transfer  to  her  of  the  note,  or 
had  a  written  agreement  with  Guild  that  she 
paid  the  same  at  his  request,  the  case  would 
be  wholly  different. 

Counsel  for  plaintiff  below  cites  the  cases 
of  Kupfer  v.  Sponhorst,  I  Kan.  75;  Water- 
Power  Co.  v.  Brown,  23  Kan.  688, — to  show 
that  the  true  relation  of  the  parties  to  a  note 
may  be  established  by  parol.  This  is  true 
where  an  action  is  brouglit  by  the  payee  or 
holder  of  a  note  against  the  parties  liable 
thereon;  but  in  such  a  case  the  evidence 
does  not  go  to  the  merits,  but  is  simply  to  be 
considered  in  determining,  among  the  parties 
liable,  who  Is  in  fact  principal  and  who 
surety.  In  this  case  the  merits  involved  the 
direct  issue  between  the  plaintiff  and  defend- 
ant as  to  who  WHS  in  fact  the  principal  and 
who  the  surety;  therefore,  to  establish  the 
claim  of  the  plaintiff  below,  parol  evidence 
was  indispensable.  The  action,  therefore, 
was  upon  a  contract  not  in  writing.  Until 
a  contract  not  in  writing  was  established  by 
Mrs.  McDaniels  against  Guild,  the  alleged 
principal  upon  the  note,  no  cause  of  action 
was  proved  in  her  favor.  The  judgment  of 
the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  the  views  herein  expressed. 

All  the  justices  concurring. 


(«  Ku.  SS7) 

GBRHAmA  Fire  Ins.  Co.  of  New  Yobx 

City  v.  Thompson. 

(Supreme  Court  q/"  Kansas.    April  4,  189a) 

iNscBANCS — For  Bevbpit  of  CoxtraOtob — Bvi- 
de:(cb. 
Where  a  builder  contracts  with  the  owner 
of  lots  to  furnish  the  material,  aud  erect  thereou 
a  house,  and  said  builder,  desiring  a  contractor's 
insurance  on  the  building,  goes  with  the  owner  to 
an  insurance  agency,  and  makeH  application  for 
such  insurance,  and  the  sgrents  issue  a  policy  In  the 
name  of  the  owner,  and  Insert  therein  a  olanae, 
"contractor's  insurance  for  thirty  days, "  and  the 
intention  is  to  indemnify  the  contractor  agaiDst 
loss  by  Are  for  SO  days,  and  at  the  expiratliMi  of 
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tbat  time  indemnify  the  owner  against  loss  by  fire 
on  said  baildlDK  for  S  years,  lield,  that  such  a  pol- 
icy may  be  enforced  for  the  benetit  of  the  builder. 
Held,  alto,  that,  to  explain  and  ^ve  effect  to  such 
ft  policy,  oral  evidence  may  be  resorted  to. 
(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict coui1;,Wyandottecounty;  O.  L.MUXER, 
Judge. 

Scioggs  dk  Qibaan  and  Barnum,  Reubens 
A  Ames,  for  plaintiiT  in  error.  J.  O.  Fife, 
for  defendant  in  error. 

Strang,  C.  This  action  was  brought  in 
the  district  coart  of  Wyandotte  county,  by 
(Jeorge  W.  Tliompson,  upon  a  policy  of  in- 
surance, to  recover  a  loss  by  fire.  George  W. 
Tliompson  contracted  witli  one  F.  A.  Croucb 
to  furnish  the  material  and  erect  for  said 
Croucb  a  six-room  hoase,  and  turn  it  over  in 
a  completed  state,  for  $1,250.  When  the 
boose  was  nearing  completion,  Thompson 
thought  it  best  to  procure  a  contractor's  in- 
surance thereon.  He  spoke  to  Mr.  Crouch 
about  it,  and  together  they  went  to  the  office 
of  Messrs.  Boddington  &  Foster,  insnrance 
agents.  Mr.  Thompson,  the  plaintiff  below, 
made  his  desire  known  to  the  agents,  telling 
them  all  about  the  status  of  the  building,  his 
interest  therein,  and  the  time  be  thought 
necessary  in  which  to  complete  and  turn  over 
the  house  to  Crouch,  and  asked  for  insurance 
in  the  sura  of  $750  for  30  days.  He  ques- 
tioned them  to  ascertain  the  cost  of  that 
amount  of  insurance  for  the  time  stated. 
They  told  him,  if  Crouch  would  insure  liis 
interest  in  the  building  with  them,  they  could 
put  both  in  one  policy,  and  thus  his  insur- 
ance would  come  cheaper.  Mr.  Crouch  was 
consulted,  and  said  tliat  arrangement  would 
suit  him;  whereupon  the  agents  said  they 
would  draw  a  policy  to  Mr.  Crouch  for  the 
term  of  3  years,  with  a  contractor's  insurance 
for  30  days.  Mr.  Thompson  said  be  did  not 
know  about  such  matters,  but.  If  that  was 
the  way  to  do.  it  was  all  right,  and  offered  to 
pay  his  premium;  but  the  agent  said  he  had 
not  figured  out  the  amount  of  his  premium; 
that  he  (Thompson)  might  settle  with  Crouch 
for  bis  part  of  the  premium,  and  they  would 
settle  the  whole  matter  with  Mr.  Crouch. 
Thompson  then  asked  when  his  insurance 
would  commence,  and  they  replied,  "  At  once, 
— this  minute."  The  agents  then  explained 
that  bis  contractor's  risk  commenced  then, and 
run  for  30  days,  when  it  would  expire,  and 
Mr.  Crouch's  risk  would  then  commence,  and 
run  from  the  end  of  the  30  days  for  the  life- 
time of  the  policy.  The  policy  was  written 
np  by  Mr.  Boddington,  one  of  the  insurance 
firm,  on  the  2d  or  3d  day  of  December,  1884, 
but  was  not  dated,  on  account  of  bis  l>eing 
called  away,  until  the  16th  of  the  month.  A 
day  or  two  after  Thompson  and  Crouch  were 
at  the  insurance  office,  and  made  their  appli- 
cation for  insurance,  Mr.  Crouch,  who  had 
before  tliis  deeded  bis  lots  on  which  the  house 
so  insured  was  erected  to  one  Grier  as  secu- 
rity for  money  loaned  of  Grier,  saw  Mr.  Fos- 
ter, one  of  the  said  Brm  of  insurance  agents, 
T.28r.no.l0— 89 


and  informed  him  of  the  fact  that  the  lots 
were  deeded  to  Grier  as  security,  and  told  him 
he  might  maketlie  interest  he  had  in  the  pol- 
icy payable  to  Mr.  Grier.  The  policy,  how- 
ever, was  never  changed.  At  the  time 
Thompson  and  Crouch  made  their  application 
for  insurance.  Crouch  informed  the  agents 
tbat  he  did  not  have  the  money  with  him  to 
pay  bis  premium.  Boddington  said:  "Tbat 
is  all  right.  We  have  money  matters  between 
us,  and  we  can  fix  that  all  right."  After- 
wards, and  after  the  loss  occurred, Croucb  paid 
the  premium  to  Mr.  Boddington.  The  fire 
which  resulted  in  the  loss  occurred  the  night 
of  December  Slst,  and  within  the  30  days 
during  which  the  contractor's  risk  in  favor 
of  Tliompson  ran.  Thompson  furnished  the 
defendant  below  with  proof  of  his  loss  with- 
in the  time  allowed  by  the  policy.  The  case 
was  tried  by  the  court  and  a  jury,  and  a  ver- 
dict rendered  for  the  plaintiff  for  $897.27. 
Defendant  interposed  a  motion  to  set  aside 
the  verdict,  and  for  a  new  trial.  '  Motion 
overruled.  And  the  defendant  comes  here 
with  its  case  made,  assigning  quite  a  numl)er 
of  errora,  but  seems  to  rely  on  only  two  of 
them,  since  but  two  questions  are  discussed 
in  the  brief;  and  in  fact  several  of  the  errora 
assigned  raise  the  same  question,  based  upon 
separate  exceptions  taken  at  different  stages 
of  progress  in  the  trial  below. 

The  first  question  we  will  consider  is  the 
one  raised  by  the  exception  to  the  ruling,  of 
the  court  on  the  defendant's  objection  to  any 
evidence  being  received  under  the  petition  in 
the  case.  This  question  is  also  raised  by  a 
demurrer  to  the  petition,  and  the  ruling  of 
the  trial  court  thereon,  which  was  excepted 
to;  but,  as  the  objection  to  the  reception  of 
evidence  raises  the  whole  question,  and  that 
is  the  one  discussed  in  the  brief  of  plaintiff 
in  error,  we  will  take  the  matter  in  the  same 
order.  The  question  raised  under  this  assign- 
ment of  error  is,  does  the  petition  state  a  ' 
cause  of  action  in  favor  of  the  plaintiff  be- 
low, George  W.  Thompson,  and  against  the 
defendant  below?  The  plaintiff  in  error  as- 
serts that  it  does  not,  and  bases  bis  assertion 
upon  the  fact  tbat  the  policy,  which  is  at- 
tached to  the  petition  of  the  plaintiff  below, 
and  made  a  part  thereof,  and  upon  which  the 
suit  is  founded,  shows  that  it  was  issued  to 
F.  A.  Croucb,  and  promised  to  indemnify 
him  against  loss  or  damage  by  fire;  and  no- 
where in  said  policy  does  the  name  of  Thomp- 
son, the  plaintiff  in  the  action,  appear,  nor 
does  such  policy  anywhere,  by  its  terms,  prom- 
ise to  indemnify  him  (Thompson)  against 
loss  or  damage  by  fire.  An  examination  of 
the  third  amended  petition  satisfies  ua  that 
the  plaintiff  in  error  is  mistaken;  that  the 
petition  does  state  a  cause  of  action  in  favor 
of  the  plaintiff  below,  and  against  the  de- 
fendant below,  and  that  the  court,  therefore, 
committed  no  error  in  its  ruling  complained 
of.  It  is  true  tbat  the  policy,  upon  its  face, 
discloses  a  contract  of  insurance  between  the 
company  and  F.  A.  Crouch;  but  it  also  dis- 
closes something  more.  It  contains  the  words, 
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"with  a  contractor's  insurance  for  tliirty 
days."  These  words  are  wholly  unnecessary 
and  sapertluous,  so  far  as  any  insurance  to 
Mr.  Crouch  in  said  policy  is  concerned.  They 
can  have  no  relation  to  his  contract  with  the 
company.  We  must  presume  these  words 
were  included  in  said  insurance  policy  for 
some  purpose.  The  plaintiff  in  error  insists 
that  they  were  incorporated  in  said  policy  for 
the  purpose  of  indicating  that  other  and  sep- 
arate insurance  was  consented  to  by  the  com- 
pany. Tliat  view  eliminates  Mr.  Thompson, 
plaintiff  below,  from  the  case  entirely;  and 
that  is  the  construction  contended  for  by  the 
counsel  for  the  plaintiff  in  error,  who  in  their 
brief  intimate  that,  growing  out  of  Thomp- 
son's conversation  with  the  agents  of  the 
company,  he  may  have  an  oral  contract  or 
policy  with  said  company  upon  which  he 
might  make  a  claim  for  his  loss,  and,  if  not 
paid,  sue  and  recover.  But  the  words,  ''with 
contractor's  insurance  for  thirty  days,"  are 
not  of  themselves  sudicient  for  the  purpose 
of  allowing  other  insurance.  If  insei-ted  in 
the  policy  for  that  purpose,  they  need  to  be 
supplemented  in  order  to  give  them  that  ef- 
fect. If  for  that  purpose,  bow  much  other 
insurance  is  allowed?  There  is  nothing  in 
the  words  to  indicate  the  amount  of  other  in- 
surance allowed.  The  amount  of  other  in- 
surance allowed  is  as  material  as  that  other 
insurance  is  allowed  at  all.  It  would  seem, 
even  from  an  inspection  of  the  policy,  that  It 
is  no  more  rational  to  say  that  the  words  un- 
der consideration  mean  simply  that  other  in- 
surance is  allowed,  than  tliat  they  have  the 
effect  claimed  for  them  by  the  plaintiff  in 
error.  But  the  petition  alleges  that  the  pol- 
icy sued  on  was  issued  for  the  express  pur- 
pose of  insuring  Thompson  on  a  contractor's 
risk  for  30  days,  and  that  the  words,  "  with 
a  contractor's  insurance  for  thirty  days," 
were  inserted  in  said  policy  with  the  inten- 
tion of  reaching  that  result.  This  allegation, 
coupled  with  the  fact  that  the  meaning  of  the 
policy  sued  on  is  not  cleai*, — in  fact,  it  is  so 
ambiguous  that,  to  give  it  effect  for  any  pur- 
pose contended  for  by  either  party  in  the  case, 
it  must  be  explained, — leads  us  to  conclude 
that  the  objection  to  the  reception  of  evidence 
under  the  petition  was  properly  overruled. 

The  next  question  is,  is  it  proper,  in  order 
to  explain  and  give  effect  to  the  words,  "  with 
a  contractor's;  insurance  for  thirty  days,"  to 
allow  the  introduction  of  parol  evidence? 
We  think  it  is.  Not  for  the  purpose  of  chang- 
ing or  altering,  by  diminishing  or  enlarging 
the  contract  of  the  parties,  which  may  not  be 
done,  but  for  the  purpose  of  learning  what 
the  real  contract  of  the  parties  is,  for  the  pur- 
pose of  making  clear  the  contract,  which  up- 
on its  face  is  uncertain  and  ambiguous.  Clin- 
ton V.  Insurance  Co., 45  K.  Y.  454;  Simpson 
v.  Kimberlin,  12 Kan.  579.  Where  a  contract 
is  susceptible  of  two  constructions,  evidence 
of  the  surrounding  circumstances,  and  the 
conversation  of  tlie  parties  relating  thereto,  is 
admissible  to  enable  the  court  and  jury  toar- 
riveatits truemeaning.    Baboock  v. Deford, 


14  Kan.  408;  Mason  v.  Ryus,  26  Kan.  464. 
We  do  not  think  the  oral  evidence  contradicts 
the  written  contract.  It  simply  explains  and 
gives  effect  to  the  contract,  that  without  it  is 
unintelligible. 

Plaintiff  complains  that  the  court  permit- 
ted the  plaintiff  below  to  open  his  case  after 
the  overruling  of  a  demurrer  to  the  evidence, 
and  introduce  additional  testimony.  The 
opening  of  the  case,  for  additional  testimony, 
alter  a  demurrer  to  the  evidence  is  overruled, 
is  not  error.  Tiie  statute  (paragraph  4370, 
Gen.  St.  1889)  makes  this  a  matter  of  discre- 
tion with  the  trial  court.  Cook  v.  Univer- 
sity, 14  Kan.  548;  Railroad  Co.  v.Dryden,  17 
Kan.  279;  Railroad  Co.  v.  Reecher,  24  Kan. 
228;  Mason  v.  Ryus,  26  Kan.  467;  Ober- 
lander  v.  Conf  rey,  38  Kan.  462, 17  Faa  Rep.  88. 

The  plaintiff  charges  that  the  jury  were 
permitted  by  the  court  to  separate  during  the 
trial,  without  the  usual  admonition.  When 
the  plaintiff  below  rested  his  case  the  defend- 
ant below  demurred  to  the  evidence.  The 
demurrer  was  heard  and  overruled,  and  coun- 
sel passed  up  to  the  court  the  instructions 
they  wished.  At  this  point  the  court  per- 
mitted the  jury  to  separate,  without  having 
first  admonished  them  as  required  by  statute. 
The  record  shows  that  the  separation  was  but 
for  a  few  moments,  while  the  judge  exam- 
ined the  instructions.  There  is  nothing  to 
show  that  the  jury  left  the  court-room,  even; 
nor  anything  to  show  that  anything  trans- 
pired during  such  separation  to  in  any  man- 
ner affect  the  relation  of  any  of  the  jurors  to 
the  case.  The  separation  of  the  jury  with- 
out the  statutory  injunction  was  an  irregu- 
larity, bub  we  do  not  think  it  in  any  way 
prejudiced  the  plaintiff's  case;  and  as,  under 
our  Code,  it  is  only  material  error  that  we 
can  notice,  we  cannot  disturb  the  action  of 
the  trial  court  upon  this  ground. 

We  have  now  examined  all  matters  alleged 
as  error  in  the  record  before  us,  and  conclude 
that  the  judgment  of  the  district  court  ought 
to  be  affirmed;  and  such  is  our  recommenda- 
tion. 

Per  Curiam.  It  is  so  ordered;  all  the  jus- 
tices concurring. 


(43  Kan.  S2S) 

Missouri  Pao.  Ry.  Co.  v.  Atchison. 
{Supreme  Court  of  Kansas.    April  4,  1890.) 

JusTiOB  ov  Tbb  Feiob— Tkespasb  or  Rbax.  £•• 
TATE — Damages. 

1.  AlUioui;h  a  justice  of  the  peace  has  jurisdic- 
tion in  actions  for  trespass  upon  real  estate  only 
where  the  damages  demanded  do  not  exceed  9100, 
yet  a  party  may  waive  tbe  trespass,  and  sue  for 
the  value  of  the  occupation  and  use  of  bis  real  es- 
tate by  the  defendant  as  upon  an  implied  contract, 
demanding  more  than  ClOO  damages  and  less  than 

tsoo. 

2.  Where  a  case  is  certiiied  by  a  jastice  of  the 
peace  to  tbe  district  court  ou  the  ground  that  the 
traundaries  of  land  ai'e  in  dispute,  the  case  will  be 
proceeded  with  in  tbe  district  court  as  if  originally 
commenced  therein. 

S.  Where  a  plaintiff  sues  for  the  value  of  the 
use  and  occupation  of  a  small  piece  of  land  out  of 
a  very  mucli  larger  tract,  and  on  the   trial   he 
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proves  that  the  defendant  occupied  and  used  the 
small  piece  of  land,  and  also  proves  the  value  of 
the  use  and  occupation  of  the  entire  tract,  hut  does 
not  prove  the  value  of  the  use  and  occupation  of 
the  small  piece  of  land  used  and  occupied  bv  the 
defendant,  nor  of  any  other  portion  of  the  large 
tract,  and  the  jury  render  a  verdict  in  favor  of  the 
plaintiff  and  against  the  defendant,  assessing  the 
plaintiff's  damages  at  the  value  of  the  use  and  oc- 
cupation of  the  entire  tract,  and  judgment  is  ren- 
dered accordingly,  held  error. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Leaveawortb 
county.    RoBEBT  Ckozier,  Judge. 

Waggener,  Martin  &  Orr,  for  plaintiff  in 
error.  /.  H.  Gillpatriek,  for  defendant  in 
error. 

Valentine,  J.  This  was  an  action, 
brought  before  a  justice  of  the  peace  of  Leav- 
enworth county  by  David  Atchison  against 
the  Missouri  Pacific  Railway  Company,  to  re- 
cover $200,  for  the  occupation  and  use  by  the 
defendant  of  a  certain  piece  of  land  belong- 
ing to  the  plaintiff.  The  defendant  answered 
in  the  justice's  court  denying  the  allegations 
of  the  plaintiff's  bill  of  particulars,  and  alleg- 
ing that  the  defendant  Itself  owned  the  land, 
and  had  the  rightful  possession  thereof.  The 
defendant  also  moved  the  court  to  certify  the 
case  to  the  district  court  upon  the  grounds 
that  the  title  to  the  land,  and  also  the  bound- 
aries thereof,  were  in  dispute ;  and  the  justice 
sustained  the  second  ground,  and  certified 
the  ctise  to  the  district  court.  After  the  case 
had  been  transmitted  to  the  district  court  the 
defendant  moved  the  district  court  to  dismiss 
the  same  upon  the  grounds  (1)  that  the  jus- 
tice of  the  peace  had  no  jurisdiction  of  the 
action,  for  the  reason  that  the  action  was 
merel>  trespass  upon  retil  estate,  and  where 
the  damages  demanded  exceeded  $100;  (2) 
that  the  district  court  had  no  jurisdiction  of 
the  case,  for  the  reason  that  the  case  had 
come  to  the  district  court  only  by  being  certi- 
fied thereto  by  a  justice  of  the  peace,  who 
had  no  jurisdiction.  This  motion  was  over- 
ruled by  the  district  court,  and  the  case  was 
then  tried  before  the  court  and  a  jury;  and 
the  jury  rendered  a  general  verdict  in  favor 
of  the  plaintiff  and  against  the  defendant, 
and  assessed  the  plaintiff's  damages  at  $200, 
and  judgment  was  rendered  accordingly;  and 
to  reverse  this  judgment,  the  defendant,  as 
plaintiff  in  error,  brings  the  case  to  this 
court. 

We  think  the  justice  of  the  peace  had  juris- 
diction of  the  case.  It  is,  perhaps,  true  that 
the  defendant's  possession  and  use  of  the 
plaintiff's  property  was  a  tort  and  a  trespass, 
as,  according  to  the  plaintiff's  bill  of  particu- 
lars, the  defendant  -occupied  the  property 
without  the  consent  of  the  plaintiff,  and  if 
the  plaintiff's  action  bad  been  brought  only 
for  the  trespass  the  justice  would  not  have 
had  any  jurisdiction  to  try  the  case;  for  a 
justice  of  the  peace,  in  Kansas,  has  jurisdic- 
tion in  actions  for  trespass  upon  real  estate 
only  where  the  damages  demanded  do  not 
exceed  $100.  Justice's  Act,  §  6.  But  the 
plaintiff's  action  was  not  merely  one  for  the 


trespass.  He,  in  effect,  waived  the  trespass, 
and  in  fact  sued  for  the  value  of  the  use  and 
occupation  of  his  property  as  upon  an  im- 
plied contract.  In  the  case  of  Fanson  v. 
Linsley,  20  Kan.  235,  the  following  decision 
was  made  by  this  court:  "(2)  Whenever  one 
person  commits  a  wrong  or  tort  iigainst  the 
estate  of  another  with  the  intention  of  bene- 
iiting  his  own  estate,  the  law  will,  at  the 
election  of  the  party  injured,  imply  or  pre- 
sume a  contract  on  the  part  of  the  wrong, 
doer  to  pay  to  the  party  injured  the  full  value 
of  all  benefits  resulting  to  such  wrong-doer; 
and  when  the  injured  party  elects  to  waive 
the  tort  his  cause  of  action  may  be  used  as  a 
set-off.  (3)  Where  one  person  commits  a 
wrong  or  tort  against  another  without  any 
intention  of  benefiting  his  own  estate,  and 
his  own  estate  is  not  thereby  benefited,  the 
law  will  not  imply  or  presume  a  contract  on 
the  part  of  such  wrong-doer  to  pay  for  the 
resulting  damages;  and  such  cause  of  action 
cannot  be  used  as  a  set-off."  See,  also. 
Hagaman  v.  Neitzel,  15  Kan.  384;  McGonigle 
v.  Atchison,  33  Kan.  726,  7  Pac.  Rep.  550. 
See.  also,  section  20  of  the  act  relating  to 
landlords  and  tenants,  which  reads  as  follows: 
"Sec.  20.  The  occupant,  without  special  con- 
tract, of  any  lands  shall  be  liable  for  the 
rent  to  any  person  entitled  thereto. "  Besides, 
when  this  case  was  taken  from  the  justice  of 
the  peace  to  the  district  court,  the  district 
court  took  the  case  in  the  same  manner  as 
though  it  had  been  originally  commenced  in 
that  court;  and,  even  if  we  should  call  the 
occupation  of  the  premiser  by  the  defendant 
an  absolute  trespass  upon  the  property,  still 
the  district  court  would  have  taken  complete 
and  ample  jurisdiction  of  the  case,  and  might 
have  permitted  the  plaintiff  to  demand  und 
recover  damages  for  any  amount  which  he 
might  have  been  able  to  prove.  Section  7  of 
the  justice's  act,  which  provides  for  certify- 
ing cases  from  a  justice  of  the  peace  to  the 
district  court  when  "title  or  boundaries  of 
land  is  in  dispute,"  provides  that  when  the 
case  shall  be  taken  to  the  district  court  "said 
case  shall  be  docketed,  and  thereafter  pro- 
ceeded with,  In  the  district  court,  as  if  orig- 
inally commenced  therein."  It  will  be  seen 
from  this  that  the  district  court,  when  a  caso 
is  certified  to  it  as  this  case  was,  in  effect 
takes  original  jurisdiction  of  the  case,  and 
not  appellate  jurisdiction;  and  hence  the  case 
of  Wagstaff  V.  Challiss.  31  Kan.  212,  1  Pac. 
Rep.  tiSl,  has  no  application  to  this  case. 
See,  also,  in  this  connection,  Sbuster  v. 
Finan,  19  Kan.  114;  Miller  v.  Bogart,  Id. 
117;  and  Douglass  v.  Easter,  32  Kan.  496. 
4  Pac.  Rep.  1034.  We  think  the  jurisdiction 
of  the  district  court,  after  the  case  was  taken 
there,  was  as  broad  and  ample  as  though  the 
case  had  been  originally  commenced  in  that 
court. 

The  second  claim  of  error  is  that  the 
amount  of  the  recovery  is  excessive.  It  ap- 
pears that  the  plaintiff  below  owned  a  tract 
of  land  east  of  the  defendant's  railway,  and 
between  it  and  the  Missouri  river,  150  ^eet 
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long^,  north  and  south,  and  70  feet  wide,  east 
and  west.  In  his  amended  bill  of  particulars 
be  alleged  (hat  the  railway  company  had  oo- 
cnpied  and  used  a  portion  thereof  100  feet  in 
length  and  20  feet  in  width.  On  the  trial  he 
proved  that  the  railway  company  bad  occu- 
pied and  used  a  portion  thereof  57  feet  in 
length  and  20  feet  in  width,  or,  in  other 
words,  nearly  one-ninth  of  the  entire  tract. 
This  small  piece  of  ground  the  railway  com- 
pany had  occupied  and  used  for  two  years 
next  preceding  the  commencement  of  this 
action,  and  the  plaintiff  claimed  8200  dam- 
ages therefor.  On  the  trial  he  proved  that 
the  value  of  the  nse  of  the  entire  tract  was 
•100  a  year,  or  $200  for  the  use  of  the  entire 
tract  for  the  entire  time  for  which  the  plain- 
tiff sued;  and  he  did  not  prove  what  the  value 
of  the  use  of  the  ground  occapled  by  the  rail- 
way company  was,  or  what  the  value  of  the 
use  of  any  other  portion  of  ground  out  of  the 
entire  tract  was.  The  verdict  of  the  jury 
was  in  favor  of  the  plaintiff,  and  they  as- 
sessed his  damages  at  $200;  for  which 
amount,  with  costs  of  suit,  the  ooiirt  ren- 
dered Judgment.  Now,  it  is  clear  beyond  all 
question  that  the  plaintiff  should  not  recover 
damages  or  compensation  for  the  use  of  his 
entire  tract  of  land  when  he  did  not  in  his 
pleadings  claim  for  all,  and  when  the  railway 
company  in  fact  occupied  and  used  only  a 
small  portion  thereof, — less  than  one-ninth 
thereof.  Hence  the  verdict  of  the  jury,  and 
the  judgment  of  the  court  below,  were  in 
this  respect  erroneous.  Under  the  evidence, 
we  have  no  means  of  equitably  adjusting  or 
apportioning  the  values  of  the  use  of  the  dif- 
ferent portions  of  the  entire  tract,  or  of  equi- 
tably determining  what  should  be  the  amount 
of  the  recovery.  Hence  for  this  error  the 
judgment  of  the  court  below  must  be  re- 
versed. Powers  v.  Clarkson,  11  Kan.  101. 
The  judgment  will  be  reversed,  and  cause  re- 
maiided  for  a  new  triaL  All  the  Justices 
ooncurring. 


M3  Kan.  44<) 

Mn.T.KB  V.  MoRSisoM  et  ol. 
(Supreme  Court  qf  Kantat.    April  4,  1890.) 

ALIXOKT— JlTDOmNT— SATtSfAOTIO^. 

A  decree  of  divorce  waa  rendered,  and  the 
cnttody  of  a  minor  son  was  given  to  the  mother,  and 
the  father  was  required  to  pay  to  the  mother  $800. 
Two  hundred  dollars  of  that  amount  was  aftei^ 
wards  paid,  and  afterwards  the  father  and  mother 
entored  into  an  agreement  that  if  the  father  would 
take  the  care  and  custody  of  the  minor  son,  that 
the  mother  would  relieve  him  from  the  payment 
of  the  other  ClOO  still  remaining  due  and  unpaid, 
and  the  father,  in  pursuance  of  such  agreement, 
did  take  snch  son  under  bis  charge,  and  continued 
to  support  and  maintain  him.  Held,  that  the  agree- 
ment was  valid,  and  that  these  transactions  had 
the  effect  to  pay,  satisfy,  and  discharge  the  judg- 
ment for  the  reinaining  1100. 
(Syllainu  by  th«  Court) 

Error  from  district  court,  Atchison  oonn- 
ty;  Senboa  Heath,  Judge  pro  torn. 

'fhis  was  an  action  brought  in  the  district 
court  of  Atchison  county  by  George  H.  Mil- 
••r  against  Keturah  V.  Morrison  and  Frank 


E.  Shaw,  sheriff  of  Atchison  oonnty,  to  re> 
strain  the  defendants  from  enforcing  and 
collecting  a  certain  judgment,  and  an  execu- 
tion issued  thereon.  Mrs.  Morrison,  who 
was  formerly  the  wife  of  Miller,  was  the 
judgment  creditor;  Miller  was  the  judgment 
debtor;  and  Shaw,  who  was  the  sheriff  of 
Atchison  county,  had  the  execution  in  his 
hands,  had  alreiidy  levied  the  same  upon  the 
property  of  Miller,  and  was  advertising  the 
property  for  sale.  The  case  was  tried  before 
the  court  without  a  jury,  and  the  court  made 
special  findings  of  fact  and  oonciusions  of 
law,  which  read  as  follows: 

"FINDINGS  OF  FACT. 

"(1)  At  the  June  term  for  1885  of  said 
court.  In  a  case  then  pending  in  said  court, 
wherein  the  above-named  defendant  Keturah 
Morrison,  then  Keturah  Miller,  wife  of  said 
George  H.  Miller,  was  plaintiff,  and  said 
George  H.  Miller  was  defendant,  a  decree  of 
divorce  divorcing  said  parties  was  rendered 
on  the  SOth  day  of  June,  1885,  on  the  croos- 
petition  of  the  said  George  H.  Miller,  and  by 
reason  of  the  default  [this  should  be  anothei 
word]  of  the  wife,  said  Keturah  Miller,  the 
decree  granted  to  said  Keturah  Miller  the 
custody  of  their  son  Harry  Miller,  then  aged 
two  (2)  years,  and  to  said  George  H.  Miller 
the  custody  of  their  son  Harvey  Miller,  then 
aged  five  (5)  years,  such  custody  in  each  case 
to  continue  until  the  further  order  of  the 
court.  No  special  provision  was  made  for 
the  support  of  either  of  the  children,  but  the 
wife  was  awarded  absolutely  three  hundred 
dollars  f$ii00)  as  alimony,  to  be  paid  as  fol- 
lows: One  hundred  dollars  ($100)  in  sixty 
(60)  days,  one  hundred  dollars  ($100)  in  one 
(1)  year,  and  one  hundred  dollars  ($100)  in 
two  (2)  years,  and  snch  alimony  declared  and 
adjudged  to  be  a  lien  upon  the  property  of 
the  said  George  H.  Miller,  described  in  the 
petition  in  this  action. 

"(2)  The  first  of  said  instaliroents  was 
paid  when  due.  In  February,  1886,  said 
Keturah  Miller  told  the  plaintiff,  Geo.  H. 
Miller,  (who  had  on  several  occasions  since 
the  divorce  tried  to  induce  her  to  give  him 
the  said  child  Harry  Miller.)  that  if  he  would 
take  the  said  child,  and  keep  him  with  the 
other  child,  she  would  release  him  from  the 
payment  of  the  last  installment,  and,  upon 
his  agreement  to  do  so,  took,  with  the  con< 
sent  of  said  George  H.  Miller,  both  of  said 
children  to  her  home,  about  five  miles  dis' 
tant  from  the  home  of  said  George  H.  Mil- 
ler, and  about  five  (5)  days  thereafter  returned 
both  of  them  to  said  Geo.  H.  Miller,  who  has 
since  that  time  had  the  custody  and  fuU 
charge  and  control  of  said  childreU,  and  has 
cared  for  and  kept  them  at  his  own  expense. 
There  was  no  definite  time  agreed  upon  as 
to  which  said  Geo.  H.  Miller  was  to  keep 
said  Harry  Miller,  but  by  the  acts  of  the  par- 
ties, and  the  circumstances  succeeding  and 
connected  with  the  agreement,  it  is  shown 
that  both  parties  intended  that  the  mother 
of  said  children  should  not  thereafter  have 
anything  to  do  with  the  custody,  care,  nurt- 
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are,  edncstlon,  and  support  of  said  children. 

"(3)  The  Becond  installment  of  said  ali- 
mony was  paid  wlien  due,  and  the  last  in- 
stallment has  not  been  paid  by  reason  of  the 
agreement  between  said  plafhtiff,  George  H. 
lliller,  and  said  defendant  Keturab  Morri- 
son." 

"conclusions  op  law. 

"(1)  Said  plaintiff.  George  H.  Miller,  is 
still  liable  for  the  payment  of  the  last  install- 
ment of  said  alimony. 

"(2)  The  plaintifT  is  not  entitled  to  the 
permanent  injunction  prayed  for  in  this  ac- 
tion." 

Upon  these  findings  and  conclusions  the 
court  below  rendered  judgment  in  favor  of 
the  defendants,  and  agiiinst  the  plaintiff,  and 
the  plaintiff,  as  plHintifl  in  error,  brings  the 
case  to  this  court  for  review. 

Jackxon  it  Royse,  for  plaintiff  in  error. 
J.  T.  Allensworth,  for  defendant  in  error. 

Valentine.  J.,  {<nft«r  stating  the  facts  as 
above.)  In  this  state,  under  all  ordinarycir- 
cuRistances.  the  father  and  mother  of  minor 
children  bom  in  lawful  wedlock  have  an 
equal  and  a  joint  riglitto  the  possession,  cus- 
tody, and  control  of  their  minor  children,  and 
neither  has  a  superior  riglit  to  the  other. 
Const.  Kan.  art.  15,  §  6;  Act  Relating  to 
Guardians  and  Wards,  §  1;  State  v.  Jones,  16 
Kan.  611.  And,  as  a  consequence  of  such 
equal  and  joint  right,  they  are  also  under  an 
equal  and  joint  obligation  to  care  for  and  to 
support  and  educate  their  minor  children. 
Harris  y.  Harris.  5  Kan.  46,  50.  In  the  case 
just  cited,  the  following  language  is  used: 
"But  this  obligation  rests  equally  upon  the 
mother,  and  this  whether  it  be  regarded  as  a 
legal  or  natural  duty.  Originally  it  was  a 
purely  natural  obligation,  resting  upon  both 
{tarenls  alike.  At  an  early  period  a  sanction 
was  added  to  this  natural  duty  by  St.  43  Eliz. 
c.  2,  which  directs  that '  the  father  and  moth- 
er, grandfather  and  grandmother,  of  poor  im- 
potent persona,  shall  maintain  them,  if  of 
sufficient  ability,  as  the  quarter  sessions  shall 
direct'  1  BL  Com.  448.  This  statute  being 
in  aid  of  the  common  law,  and  to  enforce  a 
natural  duty,  is  adopted  in  this  state  by  stat- 
ute. Comp.  Laws  1862,  p.  678.  This  statute 
makes  it  alike  the  duty  of  the  mother,  as  of 
the  father,  to  support  their  children,  and  ap- 
plies only  to  those  unable  to  support  them- 
selves, whether  they  be  minors  or  not,  and 
makes  this  duty  dependent  upon  the  ability 
of  the  ancestor  tu  discharge  it.  Without  this 
ability,  there  is  no  legal  liability. "  It  will  be 
seen  by  an  inspection  of  our  constitution  and 
statutes  that  the  rules  of  the  common  law, 
with  respect  to  the  rights  and  duties  of  fatliers 
and  mothers  with  regard  to  their  minor  chil- 
dren, have  been  considerably  changed  and 
modified  in  Kansas.  The  tendency  in  Kan- 
sas has  always  been  towards  an  exact  equality 
among  the  sexes  under  ttie  law.  The  tend- 
ency has  been  to  place  all  adult  persons, 
male  and  female,  upon  the  same  legal  plane, 
so  far  as  such  a  thing  can  be  accomplished. 


But  while  the  rights  of  parents  under  the' 
laws  of  KHnsas  to  the  custody  and  control  of 
their  minor  children  are  exactly  equal,  yet 
neither  has  such  an  absolute  right  in  this  re- 
gard that  it  may  not,  under  particular  circum- 
stances, or  by  contract,  or  by  a  decree  of  a 
court,  be  greatly  modified  or  absolutely  abro- 
gat«'d.  Act  Relating  to  Minors,  §  5  e£  seq.; 
Civil  Code,  §  645;  In  re  Bort,  25  Kan.  308; 
Chapsky  v.  Wood,  26  Kan.  650;  Walrath  v. 
Walratli,  27  Kan.  395;  Strong  v.  Marcy,  33 
Kan.  109,  5  Pac.  Rep.  366;  Chandler  v.  Dye, 
37  Kan.  765,  15  Pac.  Rep.  925.  We  suppose 
that  it  will  be  admitted  that  the  obligation  or 
duty  of  the  plaintiff.  Miller,  to  see  that  his 
son  Harry  should  be  properly  supported  and 
cared  for,  was  not  completely  annulled  by 
the  decree  rendered  in  the  divorce  case;  but 
certainly  by  such  decree  his  obligation  to  that 
effect  was  made  only  secondary,  and  that  of 
his  divorced  wife,  Keturah,  was  made  pri- 
mary. Indeed,  as  between  the  two,  it  was 
her  duty  alone  to  support,  care  for,  and  edu- 
cate tl)eir  son  Harry.  She  obtained  the  right 
by  such  decree  to  Harry's  custody  and  serv- 
ices, and  that  right  carried  with  it  the  duty 
and  obligation  to  support  and  maintain  him. 
Mr.  Bishop,  in  bis  work  on  Marriage  and 
Divorce,  has  cited  the  following  among  other 
Ciises:  Husband  v.  Husband,  67  Ind.  583; 
I'awling  v.  Willson,  13  Johns.  192;  Finch  v. 
Finch,  22  Conn.  411;  Filler  v.  Fitler,  33  Pa. 
St.  50;  and  then  he  uses  the  following  lan- 
guage: "The  true  legal  principle  applicable 
to  cases  of  this  kind  seems  to  be  that  the  right 
to  the  services  of  the  children  and  the  obliga- 
tion to  maintain  them  go  together;  and,  if 
the  assignment  of  the  custody  tu  the  wife  ex- 
tends to  depriving  the  father  of  his  claim  to 
their  services,  then  be  cannot  be  compelled 
to  maintain  them  otherwise  than  in  pur- 
suance of  some  statutory  regulation.  So 
where  the  court,  granting  the  divorce  and 
assigning  the  custody  to  the  wife,  makes,  un- 
der authority  of  the  statute,  provision  for 
their  support  out  of  the  husband's  estate,  he 
would  seem,  within  principles  already  men- 
tioned, to  be  relieved  from  all  further  obliga- 
tion." 2  Bish.  Mar.  &  Div.  §  557.  We  think 
the  decree  rendered  in  the  divorce  case,  giv- 
ing the  custody  of  the  son  to  the  mother,  vir- 
tually, as  between  the  father  and  the  mother, 
but  witliout  reference  to  tlie  fatlier's  obliga- 
tions to  the  son  and  to  the  public  generally, 
relieved  the  father  from  all  obligation  to  sup- 
port and  maintain  his  son,  and  cast  the  bur- 
den of  such  support  upon  the  mother.  In 
other  words,  as  between  the  father  and  the 
mother,  it  became  the  mother's  duty  entirely, 
by  such  decree  to  support  and  maintain  their 
son,  and  therefore  there  was  ample  and  suffi- 
cient consideration  for  the  agreement  en- 
tered into  between  the  father  and  the  mother 
that,  if  the  father  would  take  the  care  and 
custody  of  tlie  son,  she  would  relieve  him 
from  the  payment  of  the  8100,  still  re- 
maining due  and  unpaid  on  the  judgment 
rendered  in  the  divorce  case ;  and  as  the  father 
did  take  the  son  under  his  charge,  and  under 
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such  agreement,  and  has  continued  to  sup- 
port and  maintain  him,  we  thinls  the  judg- 
ment for  such  $100  has  been  completely  paid, 
satisfied,  and  discharged,  and  therefore  that 
the  father  should  not  be  further  harassed  and 
molested  by  any  attempt  to  enforce  the  same. 
As  tending  strongly  to  support  this  view,  see 
the  case  of  Walrath  v.  Walrath,27  Kan.  395. 
See,  also.  Chandler  v.  Dye,  37  Kan.  765.  15 
Pac.  Rep.  925.  The  judgment  of  the  court 
below  will  be  reversed,  and  cause  remanded, 
with  the  order  that  judgment  be  rendered 
upon  the  findings  of  the  court  below,  as 
prayed  for  in  the  plaintiff's  petition.  All  the 
justices  concurring. 


(43  Kan.  S90) 

Wilkinson  v.  Elliott  et  al. 

{iSupreme  Court  of  Kanaaa.    April  4, 1890.) 

DivoBCK— Alimon't— Lis  Pekdens— Husbasd  asb 
Wife— CoNVETANCBg. 

1.  Where  the  wife  flies  a  petition  asking  for  a 
divorce  and  for  alimony,  in  which  she  definitely 
described  certain  real  estate  of  the  husband,  and 
prays  that  it  may  be  set  apart  and  decreed  to  her 
as  permanent  alimony,  the  doctrine  of  lis  pendens 
will  apply;  and  any  one  who  purchases  such  prop- 
erty during  the  pendency  of  the  action  will  be 
bound  by  tbe  judgment  subsequently  rendered 
therein. 

8.  Where  a  party  temporarily  hands  a  petition 
to  the  clerk  of  the  district  court,  in  order  that  ho 
may  place  his  file-marks  thereon,  and  not  for  the 
purpose  of  allowing  it  to  remain  in  official  custody 
as  a  permanent  record,  and  he  does  not  ask  for, 
or  obtain,  the  issuance  of  a  summons,  but  holds  the 
petition  in  his  own  possession,  away  from  the  rec- 
ord, the  action  is  not  pending,  within  the  meaning 
of  the  statute  on  lla  pendens. 

3.  The  case  of  Munger  r.  Baldridge,  41  Kan. 
286,  21  Pac.  Rep.  159,  holding  that  a  married 
woman  may  appoint  her  husband,  by  power  of  at- 
torney, as  her  agent  to  convey  the  incaoate  inter- 
est which  she  holds  in  his  rem  estate,  followed. 
{Syllabus  tyy  the  Court) 

Error  from  district  court,  Sedgwick  coun- 
ty; T.  B.  Wall,  Judge. 

George,  King  &  Schwinn,  for  plaintiff  in 
error.  Murray  &  Elliott,  for  defendant  in 
error. 

Johnston,  J.  This  was  an  action  brought 
by  Augusta  L.  Wilkinson  against  John  B. 
Elliott  and  Alexander  0.  Wilkinson,  for  the 
purpose  of  canceling  a  certain  deed  convey- 
ing a  quarter  section  of  land,  which  purport- 
ed to  have  been  executed  by  Wilkinson  and 
the  plaintiff  to  John  B.  Elliott  on  May  25, 
1883,  and  to  quiet  tiie  title  to  the  land  in  her. 
Some  of  the  leading  facts  in  the  case  are  that 
on  February  19, 1883,  the  plaintiff  and  Alex- 
ander C.  Wilkinson  were  then,  and  for  a  long 
.  time  prior  thereto  had  been,  living  together 
as  husband  and  wife,  and  their  family  at  that 
time  consisted  of  six  children.  Some  diffi- 
culty having  arisen  between  them,  they 
agreed  to  separate;  and,  in  the  settlement 
made  between  them,  it  was  arranged  that  she 
should  take  a  herd  of  cattle,  and  in  turn 
should  execute  to  him  a  power  of  attorney 
authorizing  him  to  sell  the  real  estate  in  con- 
troversy, the  title  to  which  stood  in  his  name, 
and  it  had  previously  been  occupied  by  them 


as  their  homestead.  The  power  of  attorney 
was  executed  on  February  19,  1883,  and  was 
recorded  on  February  22, 1883.  After  the  set- 
tlement was  made, Mrs. Wilkinson  moved  from 
the  land  to  a  house  in  the  same  neighborhood, 
where  she  resided  for  a  short  time;  and  she 
subsequently  went  from  there  to  the  home  of 
her  father.  On  May  25th  of  tbe  same  year, 
Alexander  C.  Wilkinson  negotiated  and  sold 
the  land  to  John  B.  Elliott,  and  under  and 
by  virtue  of  the  power  of  attorney  mentioned 
he  conveyed  her  interest  to  the  purchaser. 
The  purchase  price  of  the  land  was  about 
$2,200,  which  was  made  up  in  partof  a  mort- 
gage upon  the  land  of  $700,  and  also  of  a 
judgment  and  some  tax-liens,  which  Elliott 
assumed.  On  May  21,  1883,  Augusta  L. 
Wilkinson,  by  her  counsel,  prepared  a  peti- 
tion praying  for  a  divorce  from  her  husband 
on  the  ground  of  gross  neglect  of  duty,  and 
praying,  also,  that  the  real  estate  in  contro- 
versy should  be  granted  to  her  Xiy  the  court 
as  permanent  alimony.  The  petition  was 
presented  to  the  clerk  of  the  district  court, 
who  placed  his  file-marks  thereon,  when  it 
was  immediately  thereafter  taken  by  counsel 
for  plaintiff  in  error  from  tbe  court  and  the 
possession  of  the  officer.  There  was  no 
prwc.ipe  for  a  summons  filed,  nor  any  sum- 
mons issued,  until  May  25,  1883,  and  not. 
then  until  after  the  conveyance  to  Elliott  had 
been  made.  On  the  24th  day  of  May,  and 
upon  the  application  of  Augusta  L.  Wilkin- 
son, an  order  was  granted  by  the  district 
judge,  at  his  chambers,  restraining  her  hus- 
band from  selling  or  disposing  of  this  real 
estate  during  the  pendency  of  the  divorce 
proceedings.  But  this  order  was  not  filed  in 
the  district  court  until  the  25th  day  of  May, 
nor  served  until  the  following  day;  and  the 
testimony  of  the  defendant  in  error  tends  to 
show  that  neither  the  order  nor  the  original 
petition  which  had  been  filed  were  returned 
to  the  district  court  until  after  the  transfer 
of  the  real  estate  in  controversy  was  made  to 
Elliott.  On  May  20,  1885,  a  divorce  was 
granted  by  the  district  court;  and  in  the  judg- 
ment it  was  decreed  that  the  land  in  contro- 
versy should  be  given  to  Augusta  L.  Wilkin- 
son as  permanent  alimony.  Soon  afterwards, 
she  brought  the  present  action;  and  the  dis- 
trict court,  after  a  full  hearing  upon  the  ev- 
idence offered,  made  a  general  finding  in  fa- 
vor of  the  defendants,  and  denied  the  plain- 
tiff the  relief  asked  for. 

Two  points  are  made  against  the  judgment: 
First,  that  the  power  of  attorney  executed 
by  Mi's.  Wilkinson,  authorizing  the  convey- 
ance of  the  land,  was  void  for  the  reason  that 
she  was  a  married  woman,  and  was  there- 
fore  incapable  of  thus  conferring  authority  on 
her  husband  to  convey  the  land  in  cuntro- 
veray;  and,  second,  that  the  conveyance  of 
the  land  to  Elliott  was  made  during  the  pend- 
ency of  tbe  action  for  divorce  and  alimony, 
and  that,  under  the  doctrine  of  lU  pendens, 
Elliott  took  the  conveyance  subject  to  any 
judgment  that  might  be  rendered  in  that  ao> 
tion. 
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In  regard  to  the  first  question,  it  has  al- 
ready been  determined  by  this  court  that  "a 
married  woman  may  appoint  her  husband,  by 
power  of  attorney,  as  her  agent  to  convey 
the  inchoate  interest  which  she  holds  in  his 
real  estate:  and  an  instrument  duly  executed 
by  himself,  and  by  liim  for  her  under  such 
authority,  is  effectual  to  transfer  such  inter- 
est." Munger  v.  Baldridge,  41  Kan.  236, 
21  Pac.  Rep.  159.  It  is  claimed  that  a  dif- 
ferent rule  applies  where  the  land  attempted 
to  be  conveydil  is  a  homestead,  but  this  ques- 
tion we  need  not  determine.  After  the  set- 
tlement between  Wilkinson  and  his  wife, 
and  before  the  conveyance  to  Elliott,  they 
ceased  to  occupy  the  land  as  a  homestead. 
There  is  some  controversy  in  regard  to 
whether  the  land  retained  tbe  homestead 
character  after  the  possession  of  the  same 
had  been  surrendered,  but,  in  view  of  the 
general  findings  of  the  court  in  favor  of  the 
defendants,  we  must  assume  that  the  home- 
stead was  voluntarily  abandoned  by  them; 
and  hence  the  case  of  Munger  v.  Baldridge  is 
an  applicable  and  controlling  authority.  The 
power  of  attorney  was  suQicieat  inform,  and 
after  execution  was  immediately  placed  on 
record.  It  still  remains  a  matter  of  record, 
and  there  has  been  no  attempt  to  revoke  the 
same  in  the  manner  required  by  statute. 
Gen.  St.  1889,  par.  1133.  There  being  no 
revocation,  the  power  of  attorney  must,  un- 
der the  authority  cited,  be  held  valid  and  ef- 
fectual. 

The  next  inquiry  is  whether  the  doctrine  of 
lis  pendens  applies  in  actions  for  divorce  and 
alimony,  and  whether  Elliott  was  &  pendente 
lite  purchaser.  In  her  petition  for  divorce 
and  alimony,  Mrs.  Wilkinson  stated  at  length 
tbe  grounds  of  divorce,  the  necessity  of  ali- 
mony for  the  support  of  herself  and  family, 
and  that  this  land,  particularly  describing  it, 
constituted  the  principal  property  of  the  de- 
fendant ;  and  she  prayed  that  the  rents  of  the 
land  should  be  paid  to  her,  and  that  the  land 
itself  should  be  decreed  to  her  as  permanent 
alimony.  The  law  provides  that,  when  a  di- 
vorce is  granted  to  the  wife  on  account  of  the 
fault  of  the  husband,  she  shall  be  restored  to 
all  her  lands  which  have  not  been  disposed  of, 
and  shall  be  allowed  such  alimony  out  of  her 
husband's  real  and  personal  property  as  the 
court  shall  think  reasonable.  Civil  Code,  § 
646.  The  general  rule  is  that  one  who  pur- 
chases from  a  party  to  an  action  the  subject- 
matter  of  the  litigation  is  bound  by  the  judg- 
ment subsequently  rendered.  It  is  essential 
to  the  doctrine  of  lUi  pendens  that  the  litiga- 
tion should  be  about  some  specific  thing  to  be 
affected  by  the  result  of  tlie  action,  and  that 
the  particular  property  should  be  so  described 
and  pointed  out  by  the  proceedings  as  to  give 
notice  to  the  whole  world  that  they  intermed- 
dle at  their  peril.  Freem.  Judgm.  §§  196, 
197.  It  is  contended  that  the  doctrine  has  no 
application  in  actions  for  divorce  and  alimony, 
because  ttie  matter  upon  which  the  jurisdic- 
tion acts  is  ttie  status  of  the  parties,  and  not 
tbe  disposition  of  the  property.    In  our  state,  ' 


however,  both  questions  may  be  the  subject 
of  litigation  in  the  same  action.  If  a  divorce 
is  asked  on  account  of  the  fault  of  the  hus- 
band, tbe  wife  may  ask  not  only  that  <all  her 
own  land  maybe  restored  to  her  that  has  not 
been  disposed  of,  but  may  describe  particular 
property  belonging  to  the  husband,  and  ask 
that  the  same  may  be  set  apart  for  her  as  per- 
manent alimony.  When  tliisisdone,  tbe  prop- 
erty is  made  the  subject-matter  of  litigation, 
and  is  brought  within  the  jurisdiction  of  the 
court,  and  any  one  who  purchases  the  same 
should  be  bound  by  the  judgment  or  decree 
thereafter  rendered.  If,  in  such  an  action, 
there  was  no  specific  property  pointed  out, 
but  only  a  general  prayer  for  alimony,  the 
doctrine  would  not  apply,  for  the  reason  that 
the  alimony  might  be  awarded  out  of  either 
real  or  personal  property;  and,  as  no  particu- 
lar property  was  described  and  made  the  sub- 
ject-matter of  the  litigation,  no  one  could 
have  notice,  that  any  particular  property  was 
involved.  Although  the  courts  are  not  in  ac- 
cord upon  the  question,  the  prevailing  and 
better  opinion  is  as  stated  by  Bennett  on  Lis 
Pendens,  §  99:  "  The  primary  object  for  which 
the  suit  is  brought  is  not  material,  provided 
the  court  has  jurisdiction  of  the  property  for 
secondary  purposes;  and  so  it  would  seem 
that  where  a  bill  for  divorce  and  alimony  is 
filed  by  the  wife  against  the  husband,  and 
there  is  no  special  allegation  in  it  pointing 
out  any  particular  property  >v'hich  is  sought 
to  be  charged  with  the  payment  of  the  ali- 
mony, there  will  be  no  lis  pendens  as  to 
either  real  or  personal  property  of  the  defend- 
ant. Such  a  case  cuunot  be  distinguished 
from  those  where  the  action  is  professedly  in 
personam,  and  where  the  contention  in  the 
case  is  entirely  independent  of  any  particular 
properly.  The  same  results  of  the  advantage 
to  the  public,  the  same  argument  founded 
upon  public  policy,  would  exist  in  the  one 
class  of  cases  as  in  the  other.  If,  however, 
the  bill  should  contain  special  allegations, 
should  point  out  particular  real  or  personal 
property,  and,  within  tbe  limits  of  the  mani- 
fest jurisdiction  and  powers  of  the  court  to 
grant  the  relief,  should  seek  to  have  alimony 
assigned  out  of  such  specific  property,  there 
would  be  constructive  notice  of  the  lis  pen- 
dens. "  Powell  V.  Campbell,  20 Pac.  Rep.  156; 
Brightman  v.  Brightman,  1  R.  1. 112;  Dan- 
iel V.  Hodges.  87  N.  C.  98-  Ulrich  v.  Ulrich. 
8  Mackey.  290;  Tolerton  v.  Willlard,  30  Ohio 
St.  579;  Vanzant  v.  Vanzant,  -23  111.  536; 
Draper  v.  Draper,  68  111.  22;  Sapp  v.  Wight- 
man,  103  111.  150. 

The  question  remains,  however,  whether 
the  action  of  divorce  was  so  pending  at  the 
time  the  land  was  transferred  as  to  make  El- 
liott a  purchitser  pendente  lite.  The  plaintiff 
had  executed  a  power  of  attorney  conferring 
authority  on  Wilkinson  to  convey  the  land. 
It  was  conveyed  before  Elliott  had  actual  no- 
tice that  a  proceeding  for  divorce  was  begun 
or. in  contemplation,  as  we  are  bound  to  as- 
sume from  the  finding  of  the  court.  The  pe- 
tition for  divorce  was  prepared  and  indorsed 
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IS  filed,  it  is  true,  before  ttie  sale  was  made ; 
but,  as  we  have  seen,  it  was  immediately  talcen 
from  the  oflSce.  No  pracipe  for  summons 
was  then  filed,  nor  was  the  summons  issued 
io  the  case  until  after  the  conveyance  was 
made.  The  Code  prescribed  that  "when  the 
petition  bad  been  tiled  the  action  is  pending, 
so  as  to  charge  third  persons  with  notice  of 
its  pendency,  and,  while  pending,  no  interest 
can  be  acquired  by  third  persons  in  the  sub- 
ject-matter thereof  as  against  the  plaintiff's 
title;  but  such  notice  shall  be  of  no  avail  un- 
less the  summons  be  served,  or  the  first  pub- 
lication made,  within  sixty  days  after  the 
filing  of  the  petition."     Civil  Code,  §  81. 

Was  the  handing  of  the  petition  to  the 
clerk,  and  his  mere  indorsement  thereon,  a 
suflBcient  filing,  within  the  meaning  of  this 
statute?  It  seems  to  us  that  it  cannot  be  so 
held.  The  filing  contemplated  by  the  statute 
is  to  place  the  petition  in  the  custody  of  the 
clerk,  there  to  remain  subject  to  inspection 
by  all  interested  parties.  "File"  meant,  at 
common  law,  "a  thread,  string,  or  wire  up- 
on which  writs  and  other  exhibits  in  courts 
and  offices  are  fastened  or  filed  for  the  safe- 
keeping and  ready  turning  to  the  same." 
Wburt.  Law  Diet.;  Bouv.  Law  Diet.  The 
modem  method  of  filing  papers  is  to  place 
them  in  the  official  custody  uf  the  pi:o)>er  offi- 
cer to  be  kept  as  a  permanent  record,  and  the 
making  of  an  indorsement  thereon  by  the  of- 
ficer of  the  time  they  were  received.  Accord- 
ing to  Bouvier,  "a  paper  is  said  to  Iw  filed 
when  it  is  delivered  to  the  proper  officer,  and 
by  hira  received  to  be  kept  on  file."  The 
mere  handing  of  a  petition  to  an  officer  for 
indorsement,  and  for  a  temporary  purpose, 
cannot  be  regarded  as  a  "filing,"  within  the 
meaning  of  the  statiite  of  lis  pendem.  It 
must  be  placed  in  the  custody  of  the  clerk  as  a 
permanent  official  record,  and  for  the  purpose 
of  giving  notice  to  all  of  what  is  the  nature 
and  scope  of  the  litigation.  The  statute  re- 
quires that  all  such  papers  shall  be  safely 
kept  in  the  custody  of  the  clerk,  but  in  this 
case  it  would  seem  that  the  petition  was  not 
handed  to  the  clerk  to  be  received  and  kejit 
by  him  as  a  permanent  record.  It  seems 
probable  that,  for  some  reason,  the  plaintiff 
did  not  desire  the  purpose  and  scope  of  the 
action  to  be  known  until  an  order  of  injunc- 
tion could  be  obtained.  Her  conduct,  how- 
ever, was  sucli  that  a  stranger  to  the  action 
bad  no  opportunity  of  informing  himself 
what  property,  if  any,  was  involved  in  her 
proposed  action.  Shall  she  have  the  benefit 
of  a  notice  based  on  an  alleged  record,  when 
by  her  own  act  she  has  rendered  an  examina- 
tion or  search  of  the  record  abortive?  Be- 
fore the  sale  of  the  land  the  defendant  <lid  in 
fact,  through  an  attorney,  make  inquiry  and 
search  as  to  whether  there  was  anything  of 
record  affecting  the  title  to  this  real  estate, 
and  was  told  by  the  clerk  that  there  was  noth- 
ing; and  no  petition  was  found  in  the  custo- 
dy of  the  clerk,  where  such  papers  are  kept 
when  they  are  filed.  To  adopt  the  rule  in- 
voked by  the  plaintiff  would  tend  to  the  en- 


couragement, rather  than  to  the  prevention, 
of  fraud.  Before  the  doctrine  of  <&pe7kZen< 
will  apply,  the  petition  should  be  actually 
filed,  and  made  a  permanent  recoixl,  with 
the  bona  fide  intention  of  proceeding  with 
tlie  prosecution  of  the  action;  and  it  should 
be  kept  on  record,  open  to  inspection  by  the 
whole  world.  It  is  said  that  it  is  the  inten- 
tention  and  act  combined  which  makes  the 
filing  of  a  petition  or  commencement  of  an 
action  effective.  Under  a  statute  which  pro- 
vides that  the  filing  uf  a  petition  constitutes 
the  commencement  of  an  action,  it  was  held 
that  a  petition  delivered  to  the  clerk  of  the 
court  with  instructions  not  to  issue  process 
until  further  instructions  were  given,  is  nut 
the  commencement  of  an  action,  so  as  to  pre- 
vent the'  running  of  the  statute  of  limita- 
tions, and  that  it  should  be  treated  as  having 
been  left  with  the  clerk  in  his  individual  ca- 
pacity, as  bailee.  &Iaddox  v.  Humnhries,  30 
Tex.  494.  Benn.  Lis  Pendens,  §  42.  When 
the  plaintiff  handed  her  petition,  temporarily, 
to  the  clerk,  she  did  not  ask  for,  nor  obtain,  the 
issuance  of  a  summons, — an  essential  step 
to  the  institution  of  an  action.  It  was,  ap- 
parently, the  intention  that  the  acts  and  pur- 
poses of  the  plainliff  should  be  concealed  from 
all  until  the  petition  was  finally  returned  and 
deposited  with  the  clerk  to  be  kept  by  hi  m  as  a 
permnnent  record.  It  is  our  opinion  that  until 
the  petition  was  permanently  placed  on  record, 
with  the  bona  fide  purpose  of  diligently  pro- 
ceeding with  the  litigation,  the  action  cannot 
be  regarded  as  pending,  within  the  meaning 
of  section  81  of  the  Code.  Under  the  End- 
ings of  the  court,  it  roust  be  held  that  Elliott 
had  no  actual  notice  of  the  allegations  of  the 
petition,  or  of  the  purposes  of  the  plaintiff; 
and,  having  neither  actual  nor  constructive 
notice,  he  cannut  be  regarded  as  a  pendente 
lite  purchaser.  The  judgment  of  the  district 
court  will  be  affirmed.  All  the  justices  con- 
curring. 

(43  Kan.  57J) 

Shaw  et  al.  «.  Stewart  et  al. 

{Suvreme  Court  of  Kanaa*.    April  4,  lS9a) 

MsoBAincs'  IintKS— Time  of  Filino — Coxpumox 

OP  BcriLDINO. 

1.  Wbere  the  abandonment  of  work  upon  a 
building  Is  caused  either  by  the  consent  or  fault  of 
the  owner,  the  building  is  to  be  deemed  completed 
for  the  purpose  of  filing  a  mechanic's  lien. 

2.  If  a  contractor  permanently  abandons  his 
work  upon  a  building,  before  completing  the  stune 
under  his  contract,  the  subcontractor  may,  it  not 
inequitable,  consider  the  building  as  completed,  for 
the  purpose  of  filing  a  lien  thereon. 

3.  A  person  making  a  subcontract  is  presumed 
to  make  it  knowing  the  agreement  of  the  principal 
contractor,  but  a  subsequent  agreement  between 
the  owner  and  the  contractor  cannot  be  set  up  to 
the  subcontractor's  disadvantage. 

(Syllnims  by  the  Court) 

Error  from  district  court.  Harper  county; 
J.  T.  Herrick,  Judge. 

This  action  was  brought  to  enforce  nie- 
chanics'  liens  upon  certain  property  in  the 
city  of  Anthony,  Harper  county.  The  Awts 
are  as  follows:  J.  T.  Harris  entered  into  • 
contract  with  £.  J.  Stewart  on  the  9th  day  ot 
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November,  1885,  to  erect  for  Stewart  a  two- 
story  frame  building  upon  lots  1  and  2.  in 
block  46.  of  tlie  city  of  Anthony,  for  the  sum 
of  $1,500.  Harris,  under  the  contract,  was 
to  furnish  all  the  materials  and  do  all  the 
work  necessary  to  its  construction.  To  secure 
the  faithful  performance  of  the  contract,  Har- 
ris entered  into  an  undertnking,  with  sureties, 
to  said  Stewart  in  the  sum  of  $2,000.  Imme- 
diately after  the  execution  of  the  contract 
and  bond,  Harris  commenced  to  erect  the 
building  contracted,  but,-  not  having  the  ma- 
terials to  build  the  same,  entered  into  a  sub. 
contract  with  plaintiff  in  error,  G.  B.  Shaw  & 
Co.,  on  the  16th  day  of  November,  1885,  by 
which  G.  B.  Shaw  &  Co.  contracted  to  fur- 
nish, to  said  Harris,  lumber  and  other  build- 
ing materials  to  the  amount  of  $693.81,  to  be 
Qsed  in  the  construction  of  the  building. 
Pursuant  to  the  contract,  G.  B.  Shaw  &  Co. 
furnished  to  Harris  lumber,  etc.,  in  said 
amount,  to  be  used,  and  which  was  used,  in 
the  erection  of  the  building;  of  which  sum 
only  $82.31  has  ever  been  paid  by  Harris  to 
G.  B.  Shaw  &Co.,  leaving  a  balance  due  from 
Harris,  contractor,  to  G.  B.  Shaw  &  Co.,  the 
sum  of  $611.  The  said  materials  were  fur- 
nished by  plaintiff  in  error,  G.  B.  Shaw  &  Co., 
to  Harris,  between  the  16th  day  of  November, 
1885,  and  December  16,  1885.  Harris  con- 
tinued the  work  of  erecting  the  building  until 
about  the  first  week  of  December,  1885,  when 
he  stopped  work  temporarily.  He  did  some 
more  work  upon  the  building  during  the 
month  of  Deceml)er,  1885;  but  finally,  on  or 
about  the  last  week  of  December,  1885,  wholly 
quit  work,  and  abandoned  the  building  in  an 
unfinished  condition.  The  contractor,  J.  T. 
Harris,  refusing  to  further  proceed  with  the 
erection  of  said  building,  and  ftiving  aban- 
doned the  erec  tlon  of  the  same,  G.  B.  Shaw 
&  Co. ,  on  the  3d  day  of  February,  1886,  served 
upon  E.J.  Stewart  a  statement  of  a  lien  upon 
the  lots  and  building  as  subcontractor,  and 
filed  the  same  on  said  day  in  the  oflBce  of  the 
derk  of  the  district  court  of  Harper  county. 
On  the  26th  day  of  March,  1886,  to  further 
protect  its  lien,  G.  B.  Shaw  &  Co.  filed  in  the 
oflSce  of  the  clerk  a  verified  statement  of  a 
lien,  as  subcontractor.  On  the  8th  day  of 
May,  1886.  G.  B.  Shaw  &  Co.  filed  in  the  office 
of  the  clerk  of  the  district  court  of  Harper 
county  a  petition  to  foreclose  the  lien  afore- 
said, making  E.  J.  Stewart,  the  owner;  ,T.  T. 
Harris,  the  contractor;  Costa  &  Gbio,  A.  D. 
Moore,  B.  W.  Catlin,  J.  M.  Slaybaugh,  Martin 
Fox,  W.  C.  Comer,  A.  J.  Hansbery,  J.  B. 
Binehart,  J.  M.  Hansbery,  J.  F.  Tuttle.  and 
James  Archibald,  subcontractors,  and  H.  W. 
Lewis,  mortgage  lienholder, — parties  defend- 
ant. On  the  I9tli  day  of  July,  1886,  £.  J. 
Stewart  filed  his  answer,  setting  up,  among 
other  things,  that  Harris  did  not  complete  the 
bnilding.  abandoned  it,  and  that  the  lien  was 
filed  prematurely.  Afterwards,  on  October 
30,  1886,  E.  J.  Stewart  filed  his  amended  an- 
swer, which  set  up  in  a  more  definite  manner 
the  same  defenses  contained  in  bis  original 
answer.    Shaw  &  Co.,  on  the  12th  day  of  Ko- 


vember,  1886,  filed  a  reply.  On  the  8th  day 
of  May.  1886,  Costa  &  Ghio,  originally  de- 
fendants in  this  action,  brought  an  original 
action  upon  tlieir  mechanic's  lien  against  the 
property,  making  all  the  defendants  in  error 
herein  defeudants,  and  in  addition  thereto 
made  this  plaintiff  in  error,  G.  B.  Shaw  &  Co., 
a  defendant.  On  the  12th  day  of  January, 
1887,  upon  motion  of  defendants,  the  two 
actions  of  G.  B.  Shaw  ft  Co.  v.  E.  J.  Stewart 
et  al.  and  Costa  ft  Ghio  t.  J.  Stewart  el  al. 
wheie  by  order  of  the  court  consolidated  as 
one,  with  the  title  of  the  same  as  G.  B.  Shaw 
ft  Co.,  and  Costa  ft  Ghio,  plaintiffs  v.  E.  J. 
Stewart  et  al.,  defendants.  All  further  pro- 
ceedings were  had  under  the  last-mentioned 
title.  All  of  the  other  subcontractors  an- 
swered in  the  consolidated  action,  setting  up 
their  respective  liens  by  way  of  cross-peti- 
tions, but  they  have  filed  no  petition  in  error 
in. this  court.  Defendant  H.  W.  Lewis  de- 
faulted in  the  action,  after  being  personally 
served.  Personal  judgment  was  rendered 
against  J.  T.  Harris,  defendant,  April  20, 
1887,  upon  both  the  amounts  claimed  by  G.  B. 
Shaw  ft  Co.  and  Costa  ft  Ghio,  in  their  favor, 
respectively.    On  the  19th  day  of  January, 

1887,  E.  J.  Stewart  filed  an  amended  answer 
in  the  consolidated  action,  which  set  up  the 
same  defenses  as  his  former  answers.  On  the 
19th  day  of  January,  1887,  plaintiffs,  in  the 
consolidated  action,  filed  their  replies  to  an- 
swers of  Stewart  and  other  defendants.  On 
the  12th  day  of  January,  1888,  the  action 
came  oti  for  trial  before  the  court,  a  j  ury  being 
waived;  p1aintifl°B  introduced  their  evidence 
in  support  of  the  allegations  in  their  petitions 
filed;  and  rested  their  causes.  Thereupon, 
on  January  13,  1888,  defendant E.  J.  Stewart 
demurred  to  the  evidence  of  plaintiffs  G.  B. 
Shaw  ft  Co.  and  Costa  ft  Ghio.  The  trial 
judge,  on  January  16, 1888,  sustained  the  de- 
murrer to  the  evidence  of  plaintiffs,  and  ren- 
dered a  judgment  in  favor  of  defendant  E.  J. 
Stewart,  and  against  them;  to  which  ruling 
plaintiffs  objected,  and  excepted  at  tiie  time. ' 
At  the  same  time  the  court  overruled  defend- 
ant E.  J.  Stewart's  motion  for  judgment  on 
the  pleadings.     On  the  16th  day  of  January, 

1888,  plaintiffs  filed  motions  for  a  new  trial 
in  said  action,  which  motions  were  overruled. 
The  plaintiffs  excepted,  and  bring  the  case 
here. 

Shepard,  Grove  &  Shepard,  for  plaintiff  in 
error.  George  H.  MoMahon,  W,  8.  Cade,  and 
Hamilton  A  Cuhhinson,  for  defendant  in 
error. 

HoRTOK,  C.  J.,  {after  stating  the  facta 
as  above. )  E.  J.  Stewart  is  the  owner  of  lots 
1  and  2,  in  block  46,  in  the  city  of  Anthony. 
On  the  9th  day  of  November,  1886,  be  en- 
tered into  a  written  contract  with  J.  T.  Har- 
ris, by  which  it  was  agreed  that  Harris  should 
erect  a  two-story  frame  building  on  the  lots 
for  $1,500.  Harris  was  to  furnish  all  the 
materials  and  labor  for  the  building.  To  se- 
cure the  faithful  performance  of  the  written 
contract,  Harris  executed  to  Stewart  a  written 
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undertaking,  with  two  sureties,  in  the  sum 
of  $2,000.  G.  B.  Shaw  &  C*>.  furnished  lum- 
ber, under  a  contract  with  J.  T.  Harris, 
which  was  actually  used  in  the  building,  of 
the  value  of  $693.30,  of  which  $82.30  only 
has  been  paid.  Costa &Ghio  furnished  hard- 
ware, under  a  contract  with  J.  J.  Harris, 
whicli  was  useii  in  the  building,  of  the  value 
of  $108.33,  none  of  which  has  been  paid. 
Harris  commenced  the  construction  of  the 
building  soon  after  the  date  of  l)is  contract, 
but  quit  work,  and  abandoned  the  building 
in  an  unfinished  condition,  late  in  December 
of  1885.  Shaw  &  Co.  filed  their  lien  for  lum- 
ber on  the  26th  day  of  March,  1886.  Costa  & 
Ohio  filed  their  lien  for  hardware  on  the  same 
day.  The  trial  court  sustained  a  demurrer 
to  the  evidence  of  the  plaintiifs,  interposed 
by  Stewart,  upon  the  ground  that  the  liens  of 
the  plaintiffs  were  prematurely  filed.  The 
question  presented  by  the  record  is,  where  a 
contractor  refuses  to  proceed  with  his  con- 
tract, and  abandons  a  building  before  its  com- 
pletion, that  he  has  contracted  with  the  owner 
to  build  and  complete,  can  a  subcontractor, 
who  has  furnishejl  materials  under  a  subcon- 
tract with  the  contractor,  which  are  used  in 
the  building,  treat  the  building  as  completed 
at  the  time  the  contractor  abandoned  it,  and 
file  his  lien  fur  materials  without  further  de- 
lay ?  It  is  contended  i  n  support  of  the  ruling 
of  the  trial  court  that  the  right  of  the  plain- 
tills  is  purely  a  statutory  rigtit;  that  the  rem- 
edy depends  upon  the  existence  of  the  right; 
and  that  the  right  of  the  plaintiffs  to  file  tlieir 
liens  depended  upon  the  existence  of  certain 
conditions  precedent.  Among  others,  the 
completion  of  the  building  and  the  filing  of 
the  statutory  statement  within  60  days  after 
its  completion.  Sections  631,  632,  Comp. 
Laws  1^5.  If  there  had  been  no  permanent 
abandonment  of  the  construction  of  the  build- 
ing by  the  contractor,  we  would  be  compelled 
to  atRrm  the  ruling  of  the  trial  court.  Davis 
V.  Bullard,  32  Kan.  234,  4  Pac.  Rep.  75;  Sea- 
ton  V.  Chamberlain,  32  Kan.  239, 4  Pac.  Rep. 
89.  In  the  Davis  Case  it  was  said:  "It  is 
our  view,  however,  that,  as  between,  the 
owner  of  the  property  and  the  contractor  and 
subcontractor,  the  contractor  and  the  subcon- 
tractor should  he  considered  as  substantially 
one  and  the  same  person  with  reference  to 
the  completion  of  the  building,  and  therefore 
that  the  building  should  be  considered  as 
completed  when,  and  only  when;  the  con- 
tractor has  completed  his  part  thereof.  No 
privity  of  contract  exists  bietween  the  owner 
of  the  building  and  the  subcontractor,  but 
the  subcontractor's  rights  are  based  simply 
and  solely  upon  his  contract  made  with  the 
contractor.  The  contractor,  and  not  the 
owner  of  the  building,  is  the  subcontractor's 
debtor,  and  the  subcontractor  has  no  right  to 
claim  that  the  building  has  been  completed 
until  the  contractor  under  whom  he  claims 
has  sue!)  right."  But  upon  the  facts  of  this 
case,  the  ruling  of  the  trial  court,  that  the 
liens  of  the  plaintiffs  were  prematurely  filed, 
because  the  building  was  not  fully  completed, 


cannot  be  sustained.  Such  a  construction  of 
the  statute  is  too  technical  and  too  harsh 
against  persons  furnishing  materials  as  sub- 
contractors, to  be  used  in  buildings.  It  is 
said  in  Kneeland  on  Mechanics'  Liens,  §  65, 
that  "there  are  circumstances  under  which 
performance  by  the  contractor  is  excused,  and 
he  may  maintain  a  lien  under  a  quantum 
meruit  for  the  work  done,  or  under  the  con- 
tract for  the  proportional  amount  of  perform- 
ance rendered.  The  claimant  will  be  entitled 
to  the  benefit  of  a. lien,  if  the  failure  was 
caused  either  by  the  consent  or  fdull  of  the 
owner."  All  the  authorities  sustain  the 
proposition  that,  if  the  abandonment  of  the 
work  upon  the  building  had  been  caused  by 
Stewart,  the  owner  of  the  property,  plaintiffs 
would  be  entitled  to  their  liens;  as  the  aban- 
donment of  the  work  would  be  deemed  a  com- 
pletion of  the  building  for  the  purpose  of  fil- 
ing such  liens.  Catlin  v.  Douglass.  (U.  S. 
Cir.  Ct.  Kan.)  33  Fed.  Hep.  569;  Trammell 
v.  Mount,  (Tex.)  4  S.  W.  Rep.  377. 

Now,  it  is  well  settled  by  the  authorities 
that  the  equities  of  the  persons  performing 
labor  and  furnishing  materials  for  buildings 
are  superior  to  those  of  either  the  contractor 
or  the  owner.  The  abandonment  by  the  con- 
tractor of  the  work  upon  the  building  ended 
his  contract  with  the  owuer.  The  subcon- 
tractors were  without  fault.  The  effect  of 
the  failure  to  go  on  with  the  work  was  to 
prevent  the  plaintiffs  from  furnishing  any 
more  lumber  or  hardware,  and  their  contracta 
with  the  contractor  were  also  at  an  end. 
The  owner  had  in  his  building  their  materi- 
als. If  the  non-completion  of  the  builJing 
had  been  by  the  consent  or  fault  of  the  own- 
er, the  liens  for  materials  used  in  the  build- 
ing would  utt  he  prematurely  filed,  although 
there  had  been  no  completion  of  the  building. 
In  such  a  case,  the  letter  of  the  statute  could 
not  be  invoked  to  defeat  its  beneficial  and 
equitable  purpose.  So,  in  this  case,  as  the 
non-completion  of  the  building  was  caused  by 
the  act  of  the  contractor,  if  the  liens  were 
not  filed  within  the  letter  of  the  statute  they 
are  clearly  within  the  spirit  of  the  statute,  as 
it  would  be  grossly  inequitable  to  hold  that 
the  plaintiffs  are  absolutely  barred  of  all 
rights  to  the  lien  law,  because  the  work  on 
the  building  was  permanently  ahandoned- 
without  their  fault.  The  foreclosure  of  a 
mechanic's  lien  under  the  statute  is  an  equi- 
table proceeding,  in  which  the  powers  of  the 
court  are  invoked  to  mould  the  remedy,  with- 
in the  provisions  of  the  statute,  to  suit  the 
circumstances  of  the  case.  In  this  action 
the  equities  are  with  the  plaintiffs.  They 
furnished  all  the  lumber  and  hardware  used 
in  the  building,  and  ought  not  in  justice  to 
be  prevented  from  acquiring  and  enforcing 
their  liens,  because  the  contractor  abandoned 
his  work.  It  was  said  in  Davis  v.  Bullard. 
supra:  "If,  however,  the  contractor  should 
abandon  the  work  for  any  cause  before  conj- 
pleting  the  building  under  his  contract,  it  is 
possible,  and  even  probable,  that  the  subcon- 
tractor might  then,  if  not  inequitable^  consider 
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the  building  as  completed,  and  obtain  liens 
thereon  within  four  months  thereafter  by 
complying  with  the  provisions  of  sections  631 
and  632  of  the  Civil  Code.  But  so  long  as 
the  contractor  has  not  completed  the  work 
under  his  contract,  but  is  still  at  worli  on  the 
building  nnder  his  contract,  the  building 
cannot  be  considered  as  having  been  com- 
pleted, either  as  to  the  contractor  or  any  sub- 
contractor."  In  Henderson  t.  Sturgis,  1 
Diily,  336,  it  was  decided  that  "  where  a  sub- 
contractor is  prevented  from  performing  the 
whole  of  his  contract  with  the  contractor  by 
reason  of  the  failure  of  the  latter,  and  an  as- 
signment by  him  of  the  contract  for  the  ben- 
efit of  his  creditors,  held,  that  he  may  acquire 
and  enforce  a  lien  for  the  value  of  liis  labor 
and  materials  performed  and  furnished  up  to 
the  time  when  he  was  prevented. "  Jones  on 
Liens  (volume  2,  §  1438)  thus  states  the  law: 
"The  owner's  or  contractor's  abandonment 
of  the  work  upon  a  building  is  lo  be  deemed 
a  completion  of  it  for  the  purpose  of  the  fll- 
.ing  of  mechanics'  liens  by  subcontractors, 
material-men,  and  laborers.  'It  would  be 
inequitable  and  unreasonable,  and  contrary 
to  the  spirit  of  the  law,  to  hold  that  parties 
are  absolutely  barred  of  all  rights  to  the  lien 
law  where  the  work  is  prematurely  stopped 
or  abandoned  without  fault  of  such  parties. 
Siuch  a  construction  would  place  material- 
men and  laborers  at  the  mercy  of  the  dishon- 
esty, fickleness,  or  misfortunes  of  the  owner 
or  contractor.'  "  Again,  there  was  evidence 
before  the  court  tending  to  show  that,  to  com- 
plete the  building  when  it  was  abandoned  by 
Harris,  it  would  have  cost  the  owner  $250 
only;  therefore  he  was  not  only  protected  by 
the  bond  executed  by  Harris,  but  the  amount 
necessary  to  complete  the  building  was  much 
less  than  the  value  of  the  materials  furnished 
by  the  plaintiffs.  We  refer  to  this  evidence 
its  showing  equities  favorable  to  the  plain- 
lilfs.  Farther  than  this,  there  was  some  ev- 
idence before  the  court  that  Harris  could  not 
have  performed  his  original  contract  with 
Stewart,  because  the  latter  frequently  made 
changes  therein.  Of  course,  if  Harris  was 
prevented  from  carrying  out  the  original  con- 
tract on  account  of  changes  by  Stewart,  the 
latter  cannot  invoke  the  letter  of  the  statute 
to  defeat  the  liens  which  were  Aled.  A  per- 
son milking  a  subcontract  is  presumed  to 
make  it  knov/ing  the  agreement  of  the  prin- 
cipal contractor,  but  no  subsequent  agree- 
ment of  the  principal  contractor  can  be  set 
up  -to  the  subcontractor's  disadvantage. 
Overt.  Liens,  §  553.  The  judgment  of  the 
district  court  will  be  reversed,  and  tlw  cause 
remanded  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed.  All 
the  justices  concurring. 


(43  Kan.  <12) 

Stockton  et  al.  v.  Geissler. 

(Supreme  Court  ctf  Kansas.    April  4, 1890.) 

Adverse  Possession— Evidence. 

Acts  of  ownership— such  as  returning  land 

for  assessment,  payment  of  taxes,  going  upon  the 


land,  offering  it  for  sale,  openly  and  notoriously 
claiming  it — may  be  given  in  evidence  in  connec- 
tion with  acts  showing  possession, — such  as  fenc- 
ing and  cultivating  the  laud, — as  tending  to  prove 
adverse  possession. 

(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Wyandotte  county;  O.  L.  Miller. 
Judge. 

Hutchings  &  Keplinfferani  J.  W.  Jenkins, 
for  plaintiff  in  error.    /.  O.  F^e,  for  defend-' 
ant  in  error. 

Stramo,  C.  Action  in  ejectment  to  re- 
cover the  possession  of  lots  1  and  2,  in  block 
127,  in  the  old  city  of  Wyandotte.  Defend- 
ants answered  by  a  general  denial.  The  lots 
in  question  are  a  part  of  lands  allotted  by  the 
Wyandotte  commissioners  under  treaty  of 
January  31,  1855,  ratified  February  20, 1855, 
with  the  Wyandotte  Indians,  to  John  Beaver, 
and  by  .John  Beaver  and  Susan  Beaver,  his 
wife,  to  .John  McAlpin,  trustee  for  the  Wy- 
andotte City  Company,  July  22,  1857.  It  is 
admitted  that  the  plat  of  the  city  of  Wyan- 
dotte covers  the  lots  in  question,  and  shows 
them  to  be  embraced  in  the  John  Beaver  al- 
lotment. John  Waller  purchased  the  lots 
described  in  the  plaintiff's  petition  at  tax-sale, 
on  the  6th  of  September,  186U,  and  about 
that  time  took  possession  of  the  same,  and 
fenced  and  cultivated  the  lots  more  or  less 
until  the  spring  of  1875,  when  he  died,  some 
time  between  April  21st  and  May  19tb  of 
that  year.  April  21,  1875.  he  made  a  will, 
giving  the  lots  in  question  to  Rosina  Waller, 
bis  wife.  May  1,  1879,  liosina  Waller  con- 
veyed the  lots  by  deed  dated  May  1.  1879,  to 
Annie  .B.  Wood,  which  deed  was  recorded 
March  8,  1881.  Annie  B.  Wood  and  George 
B.  Wood,  her  husband,  conveyed  said  lots  to 
Thomas  O'Keefe,  by  deed  dated  December  31, 
1880,  which  was  recorded  the  same  day. 
June  6.  1882,  Thomas  O'Keefe  conveyed  the 
land  to  William  Wogshom.  March  7.  1883, 
William  Wogshom  conveyed  the  lots  to  £.  £. 
Mandeville,  and  on  the  7th  day  of  August, 
1883,  Mandeville  conveyed  the  same  to 
Charles  6.  Geissler,  the  plaintiff  below.  The 
tax-deed  of  John  Waller  was  void  on  its  face. 
The  plaintiff  bases  his  title  on  the  statute  of 
limitations,  alleging  that  he,  and  those  under 
whom  he  claims,  had  the  quiet,  peaceable, 
notorious,  and  adverse  possession  of  said  lots 
for  15  years  and  more  before  the  defendant 
below  took  possession  of  the  same.  The  de- 
fendants below.  John  S.  Stockton  and  A.  W. 
Little,  base  their  title  to  the  lots  upon  a  suc- 
cession of  conveyances,  commencing  with  a 
deed  by  John  McAlpin.  trustee  of  the  Wyan- 
dotte City  Company,  to  the  heirs  of  M.  li. 
McDonald,  deceased,  dated  September  16, 
1868,  and  recorded  June  15,  1885;  followed 
by  deed  from  the  heirs  of  M.  R.  McDonald, 
deceased,  to  John  S.  Stockton,  dated  January 
24,  1887;  and  deed  from  John  S.  Stockton 
and  wife  to  A.  W.  Little,  for  an  undivided 
one- half  interest  in  the  said  lots,  dated  the 
1st  of  February,  1887.  The  deed  of  John 
McAlpin,  trustee,  to  the  heirs  of  M.  li.  Mc- 
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Donald,  lay  in  the  offlce  of  the  register  of 
deeds  of  Wyandotte  county  from  some  time 
after  it  was  executed,  September  16,  1868» 
unrecorded,  and  witlioutany  file-marks  there- 
on, until  some  time  recently,  prior  to  its  be- 
ing recorded,  June  15,  1885.  There  was  in 
pencil  written  on  the  buck  of  said  deed  the 
words,  "to  be  delivered  on  return  of  town 
company's  certiiicate. "  The  case  was  tried 
by  the  court  and  a  jury.  Verdict  for  the 
plaintiff  that  he  was  entitled  to  the  immedi- 
ate possession  of  the  lots  described.  The 
jury  found  also  specially  as  follows:  "(1) 
Prior  to  1862  was  plaintiff,  or  any  under 
whom  he  claims,  in  open  and  visible  pos- 
session of  the  premises  in  question  ?  Answer 
1.  Yes.  (2)  If  the  last  question  be  answered 
in  the  atBrmallve,  state  the  nature  and  char- 
acter of  such  possession  prior  to  1862.  and 
and  acts  constituting  the  same.  A.  2.  By 
cultivating  and  paying  taxes.  (3)  Subse- 
quent to  the  fall  of  1875,  was  the  plaintiff, 
or  any  one  under  whom  he  claims,  in  the 
open  and  visible  possession  of  the  premises 
in  controversy?  A.  3.  Yes.  (4)  If  the  last 
question  be  answered  in  the  affirmative,  stale 
the  nature  of  the  facts  constituting  such  pos- 
session, and,  it  such  possession  was  indicated 
by  acts,  state  by  whom  such  acts  were  done, 
and  when  and  for  what  purpose  the  same  were 
done?  A.  4.  By  the  plaintiff  paying  taxes, 
building  sidewalk,  and  taking  parties  on  said 
premises  to  sell  the  same,  and  officiating  gen- 
erally; (5)  If  the  jury  find  that  the  plaintiff 
has  been  in  the  open,  notorious  possession  of 
the  premises  in  question  for  fifteen  years, 
state  when  said  period  began  and  terminated. 
A.  5.  Possession  began  in  1860,  and  has  not 
terminated  legally. "  Motion  to  set  aside  the 
verdict,  and  for  new  trial  Motion  overruled, 
and  the  ruling  excepted  to  l)y  the  defendants 
below,  and  they  bring  tlie  ciise  here  for  review, 
and  allege  as  grounds  for  reversing  the  case, 
the  following  errors  of  law  occurring  at  ttie 
trial: 

First.  The  admission  of  evidence  excepted 
to  by  the  plaintiff.  The  particular  error 
complained  of  under  this  assignment,  and  the 
only  one  noticed  by  plaintiflis  in  their  brief, 
is  the  allegation  that  the  pla'ntiff  below,  Mr. 
(Teissier,  was  permitted  to  testify,  in  substance 
that,  tlioiigli  he  had  not  been  on' the  lots  with 
other  persons  in  an  effort  to  sell  the  same,  he 
liad  a  letter  from  Scott,  his  agent,  saying  that 
he  (Scott)  had  done  so.  This  is  commented 
on  in  plaintiffs'  brief,  and  aitention  is  called 
tothe  fact  that  such  evidence  was  made  the 
basis  of  an  instruction  by  the  court  to  the 
jury.  But  turning  to  page  5,  where  such 
evidence  in  the  record  is  pointed  out.  wecon- 
clude  that  counsel  misconceived  the  evidence 
of  Geissler,  since  the  record  shows  that  Geiss- 
ler's  evidence  was  not  what  counsel  in  their 
brief  seem  to  think  it  was.  The  evidence 
pointed  out  in  the  record  does  not  sliow  that 
Geissler  was  permitted  to  testify  that  he  had 
«  letter  from  Jiis  agent,  Scott,  saying  that  be 
(Scott)  had  gone  on  the  lots  in  question,  with 
olber  persons  in  an  effort  to  sell  them.    The 


record  shows  that  what  Geissler  did  testify  to 
was  that  Scott  wanted  to  sell  the  lots:  "That 
he  had  several  men  that  wanted  to  buy  them; 
and  he  kept  writing  me  to  ask  me  what  I 
would  take  for  them."  This  evidence  would 
seem  to  be  entirely  different  from  what  coun- 
sel thought  it  was,  and  therefore  does  not 
support  this  assignment  of  error;  hence  we 
conclude  that,  so  far  as  this  particular  assign- 
ment is  concerned,  the  record  shows  no  error. 
The  objection  to  this  evidence  as  given  came 
after  the  answer  i^as  in,  and  no  motion  to 
strike  it  out  was  made,  and  therefore  its  ad- 
mission cannot  be  complained  of. 

Second.  In  the  rejection  of  evidence  offered 
by  the  plaintiffs.  There  is  no  specific  error 
pointed  out  under  this  assignment,  and  we 
will  not  undertake  to  say. there  was  error 
when  none  is  pointed  out.  An  examination 
of  the  record  shows  great  liberality  on  the 
part  of  the  trial  court  In  the  admission  of  ev- 
idence, and  this  seems  to  be  particularly  true 
with  regard  to  evidence  offered  by  the  de- 
fendants below. 

Third.  In  giving  instructions  to  the  jury 
objected  to  by  the  plaintiffs.  The  first  com- 
plaint in  regard  t«  instructions  is  as  to  the 
third  section  of  the  first  instruction,  which 
reads  as  follows:  "The. following  facts  all 
tend  to  show  adverse  possession!  By  going 
upon  real  estate,  and  inclosing  the  same  with 
a  fence,  or  by  plowing  the  land  or  otherwise 
improving  it,  or  exercising  acts  of  ownership 
over  it,  as  offering  it  for  sale,  taking  persons 
upon  it,  publicly  claiming  to  be  the  owner 
thereof,  paying  the  taxes  on  it,  and,  in  fine, 
doing  with  it  what  any  ordinary  person  does 
with  his  real  estate."  This  instruction  is 
objected  to  upon  the  theory  that  many  of  the 
things  enumerated,  as  going  upon  the  land, 
publicly  claiming  to  be  the  owner  thereof, 
paying  taxes  thereon,  do  not  tend  to  show 
possession  of  any  kind.  While  no  one  of 
tliese  things  may  be  said  to  be  suflicient, 
standing  fdone,  to  establish  possession,  yet 
we  think  each  lends  to  prove  possession,  and 
grouped  together,  and  coupled  with  other 
facts  which  tend  to  show  possession,  as  in 
the  instruction  complained  of,  are  sufficient 
to  establish  possession,  and  that  such  posses- 
sion is  adverse.  The  next  complaint  refers 
to  the  last  section  of  the  first  instruction, 
which  reads  as  follows:  "Any  act  by  the 
person  claiming  possession,  which  would 
warn  strangers  that  he  claimed  to  be  the 
owner  of  the  property,  would  be  sufficient  in 
law  to  create  adverse  possession."  Tliispor- 
tion  of  the  instruction,  standing  by  itself, 
we  think  would  be  misleading,  as  indicating 
that  a  claim  of  possession  is  equivalent  to 
possession  itself.  Any  act  by  a  person  in 
possession  which  would  warn  strangers  that 
he  claimed  to  be  the  owner  of  the  property 
would  he  sufficient  in  law  to  create  adverse 
possession.  The  instructions  as  a  whole  con- 
tain a  correct  statement  as  to  what  consti- 
tutes adverse  possession,  what  tends  to  estab- 
lish such  possession,  and  the  length  of  time 
it  must  continue  to  be  available  in  securing 
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title;  and  taken  aa  a  whole,  and  together  with 
the  other  instructions,  which  were  prettj 
full,  and  also  liberal  towards  the  defendants, 
and  considered  with  the  evidence  in  the  case 
and  the  findings  of  the  jury,  we  are  inclined 
to  think  there  is  no  such  error  disclosed  aa 
would  warrant  a  reversal  of  the  judgment  in 
the  case.  There  is  no  further  specific  error 
pointed  out  in  plaintiflF's  brief  in  the  instruc- 
tions. An  examination  of  all  tlie  instruc- 
tions given  and  refused  does  not;,  we  think, 
disclose  error  sufficient  to  authorize  this  court 
to  interfere  with  the  result  of  the  trial  in  the 
court  below. 

The  next  complaint  is  that  the  verdict  is 
not  sustained  by  saffleient  evidence.  We 
think  it  is.  Waller  had  the  land  assessed 
to  himself  in  1859.  He  paid  the  taxes  in 
1860  for  the  year  1859.  The  lots  were  under 
fence,  and  were  being  cultivated  by  him 
as  early  as  1861  or  1862.  He  continued  to 
cultivate  the  land,  and  to  have  it  fenced, 
until  1873,  and  there  is  some  evidence  by 
young  Waller  that  they  were  under  some 
fence  as  late  as  his  leaving  for  Missouri,  aft- 
er the  deatli  of  his  father.  In  1875.  In  1875 
Waller  willed  the  property  to  his  wife,  which 
will  was  almost  immediately  probated,  and 
soon  after  his  widow  deeded  the  property  to 
Annie  B.  Wood,  disclosing  acts  of  ownership 
and  control  over  the  land  that  tend  to  show 
continual  possession  thereof.  In  1879  and 
1880  a  sidewalk  was  placed  along  said  lots, 
and  a  retaining  wall  built  in  front  of  them. 
The  evidence  is  not  entirely  clear  as  to  who 
paid  for  making  the  walk,  but  there  is  evi- 
dence of  Anderson  that  he  consented  for 
Woods  that  the  parties  anxipus  for  the  walk 
should  build  it,  and  he  would  see  that  they 
were  paid  for  it.  It  was  built,  and  the  best 
evidence  on  the  subject  was  that  it  was  built 
for  the  Woods.  The  city  did  not  build  it. 
After  the  death  of  Waller  his  widow  paid  the 
taxes  on  the  lots,  and  his  grantees  continued 
to  pay  them  down  to  the  plaintiff  below,  and 
he  has  paid  them  since  he  purchased  the  lots. 
Xo  one  pretends  to  have  been  in  possession 
of  the  lots,  except  Waller  and  those  claiming 
under  him,  from  the  time  he  took  possession 
down  to  the  time  they  were  taken  possession 
of  and  fenced  by  defendants  below,  in  1886. 
We  think  the  record  discloses  evidence  to 
sustain  the  verdict  of  the  jury  and  all  the 
special  findings.  Counsel  complain  that  the 
jury  say  possession  commenced  in  1860.  and 
has  not  terminated  legally.  By  the  use  of  the 
term  "legally"  we  thinli  the  Jury  meant  to 
say  that  the  possession  taken  by  John  Waller 
in  1860  had  continued  in  him,  and  those  who 
claimed  under  him,  down  to  the  time  when 
the  defendants  below  took  possession  of  the 
lots  and  fenced  them,  and  that  such  posses- 
sion would  have  continued  still  had  the  de- 
fendants not  wrongfully  deprived  him  of  it. 
What  the  jury  may  have  thought  alx>ut  the 
manner  in  which  the  possession  of  the  plain- 
tiff below  terminated  is  immaterial;  but  it  is 
evident  they  thought,  under  the  evidence, 
the  possession  of  plaintiff  below  did  not  ter- 


minate until  the  defendants  took  possession 
of  the  lots  and  fenced  them ;  and  we  are  not 
prepared  to  say  that  they  are  not  justi- 
fied under  the  evidence  in  so  finding.  How- 
ever that  may  be.  we  think  there  is  evi- 
dence sufficient  to  justify  the  jury  in  finding 
that  John  Waller  and  hu  grantees  had  open 
and  adverse  possession  of  the  lots  for  more 
than  15  years,  and  that  the  plaintiff  below 
was  entitled  to  recover  the  possession  of 
which  he  had  been  deprived.  Cartwright  v. 
McFadden.  24  Kan.  662;  Gilmore  T.  Norton, 
10  Kan.  492:  Campbell  v.  Coonradt,  22  Kan. 
704.  We  recommend  that  the  judgment  of 
the  district  court  be  affirmed. 

Per  Cubiam.    It  is  so  ordered. 

Yalemtike  and  Johnston,  JJ.,  ooncar- 
ring. 

HoRTON,  0.  J.    I  concur  in  the  syllsbas, 
but  not  in  all  stated  in  the  opinion. 


— —  (4J  Kan.  4M) 

Hayens  et  al.  v.  Drake. 

(Supreme  Court  of  Kansat.    April  4, 1890.) 

Pabtitioh— PannoN— ITonoa— SBBTfOB  ohIx- 

FAKT. 

1.  Where  a  petition  forthe  partition  of  real  es- 
tate was  filed  with  tlie  olerk  of  the  district  oonrt 
of  the  proper  county  in  vacation,  while  chapter 
168,  Comp.  Laws  lb63,  relating  to  partition  was  in 
force,  and  the  petition  waa  followed  up  by  the  no- 
tice presoribedby  the  provisiona  of  that  chapter, 
held,  that  the  court  had  jurisdiction  of  the  subject- 
matter,  and  of  the  parties  to  the  aotion. 

8.  Under  the  provisiona  of  oeotion  3,  a  162, 
Oomp.  Laws  1862,  the  notice  in  a  partition  action 
waa  required  to  be  at  least  "forty  days  previously 
to  the  term  of  the'conrt  next  after  the  filing  of  the 
petition."  Where  the  petition,  under  the  provis- 
iona of  said  chapter  1^,  waa  filed  more  than  40 
daya  previously  to  the  term  of  the  oourt  rendering 
the  judgment,  and  notice  to  answer  was  served 
more  than  40  days  previously  to  the  term  of  the 
court  rendering  the  judgment,  but  only  88  dayi 
were  given  in  the  notice  in  which  to  answer,  and 
where  the  judgment  was  not  rendered  until  more 
than  40  daya  after  the  notice  was  served,  held,  that 
the  judgment  rendered  upon  the  notioe  is  not  void 
The  deract,  if  any.  is  voidable  only. 

8.  tinder  section  3,  o.  162,  Comp.  I<awB  1862, 
relating  to  the  partition  of  real  estate,  the  persona 
notice  to  be  given  In  an  action  for  partition  was 
required  to  be  "in  writing,  to  each  and  every  per- 
son concerned,  their  agent  or  attorney. "  Where 
servioe  in  such  an  action  was  made  upon  an  infant 
two  years  of  age,  whose  father  waa  dead,  by  de- 
livering a  oertlSed  copy  of  the  written  notioe  to 
the  mother,  having  the  charge  and  custody  of  the 
infant,  in  the  presence  of  the  infant,  for  said  in- 
fant, and  also  by  delivering  a  certified  copy  of  the 
notioe  to  the  mother  of  the  infant  aa  his  natural 
guardian,  and  where  thia  waa  followed  np  by  the 
appointment  in  the  diatrict  oonrt  of  a  guardian  ad 
litem  for  the  infant,  and  where,  subsequeaUy,  the 
regularty  appointed  and  qualified  epiardlan  of  the 
infant  paid  the  infant's  saare  of  oosta  in  the  par- 
tition action,  held,  that  the  judgment  rendered  on 
such  service  upon  the  infant  Is  valid,  and  binding 
upon  him  and  his  grantee. 
(Sylldbut  by  the  Court.) 

Error  from  district  court,  Bourbon  county; 
C.  O.  French,  Judge. 

On  August  20.  1886,  C.  F.  Drake  com- 
menced his  action  against  J.  D.  Havens,  and 
in  his  petition  alleged  as  follows:  "That  he 
is  the  owner  of,  and  in  the  possession  of,  the 
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following  described  real  estate  situated  in 
Bourbon  county,  Kan.,  to-wit,  lot  No.  nine. 
(9,)  in  block  No.  one  hundred  and  three, (103,) 
in  the  city  of  Fort  Scott.  The  plaintiff  fur- 
ther states  that  the  defendant  claims  an  in- 
terest in  said  real  estate  adverse  to  the  plain- 
tiff's, the  exact  nature  of  which  claim  of  the 
defendant  is  not  l<nown  to  the  plaintiff;  but 
the  plaintifC  alleges  that  the  claim  of  defend- 
ant, whatever  it  may  be,  is  subordinate  and 
inferior  to  that  of  the  plaintiff.  Wherefore, 
plaintiff  prays  tliat  the  said  pretended  intei- 
est  of  defendant  in  said  real  estate  may  be 
determined,  and  the  same  be  declared  invalid, 
and  of  no  force  and  effect  as  against  the  es- 
tate, interest,  and  ownership  of  the  pliuntiff 
therein."  tiavens  Qled  an  answer  admitting 
that  Drake  was  in  possession  of  the  property, 
but  alleged  that  he  was  the  owner  of  an  un- 
divided one-half  interest  therein  as  the  gran- 
tee of  John  £.  Himoe,  the  sole  heir  of  Jolin 
£.  Himoe,  deceased,  who.  he  alleged,  prior 
to  his  death,  was  a  joint  owner  with  one  A. 
B.  Clark  of  the  lot.  Upon  her  application, 
Mrs.  Hattie  Ida  Cheney  was  made  a  party 
defendant,  and  filed  an  answer  claiming  an 
undivided  three-sixteenths  of  the  lot  as  tlie 
surviving  heir  of  her  mother,  Ida  M.  Ander- 
son, who  prior  to  her  deatli  had  been  the  wife 
of  John  E.  Himoe,  Sr.  She  afterwards  in- 
termarried with  R.  C.  Anderson.  Upon  the 
trial  the  court  rendered  the  following  judg- 
ment: "This  day  this  cause  came  on  for  hear- 
ing. The  plaintiff,  C.  F.  Drake,  appeared 
by  his  attorneys,  J.  D.  McCleverty  and  A.  A. 
Harris;  the  defendant  J.  D.  Havens  appeared 
by  E.  M.  Hulett,  bis  attorney.  The  defend- 
ant Hattie  Ida  Cheney  appeared  by  her  at- 
torneys, W.  W.  Martin  and  P.  J.  Coston. 
And  thereupon  the  court  proceeded  to  hear 
the  cause,  and,  after  having  heard  all  the  ev- 
idence and  the  argument  of  counsel,  and  be- 
ing fully  advised  in  the  premises,  doth  find 
the  issues  in  favor  of  the  plaintiff,  and  against 
both  of  the  defendants,  and  doth  tind  that 
the  plaintiff  is  entitled  to  have  his  title  quieted 
to  the  real  estate  mentioned  in  tlie  pleadings, 
to-wit,  lot  No.  nine,  (9,^  in  block  No.  one 
hundred  and  three,  (1U3,)  in  the  city  of  Fort 
Scott,  Bourbon  county,  Kan.,  as  against  any 
claim,  title,  or  interest  therein  of  the  defend- 
ants, or  either  of  them,  and  that  the  defend- 
ants, or  either  of  them,  are  not  entitled  to 
have  said  real  estate  partitioned  between 
them  and  the  plaintiff.  Wherefore,  it  is  con- 
sidered, ordered,  and  adjudged  that  tlie  title 
of  said  real  estate  hereinbefore  mentioned  be 
quieted  in  the  plaintiff,  and  that  he  hold,  oc- 
cupy, and  possess  the  same  free  and  clear  of 
any  claim,  title,  or  interest  of  the  defendants 
therein,  or  either  of  them,  and  that  the  de- 
fendants, or  either  of  them,  do  not  have  any 
partitions  of  said  real  estate  against  the  plain- 
tiff. It  is  further  considered,  orJered,  and 
adjudged  that  the  sheriff  of  this  county  make 
a  deed  to  the  said  real  estate  to  the  plaintiff, 
and  that  the  plaintiff  recover  of  the  defend- 
ants his  costs  herein  expended,  for  which  ex- 
ecution may  issue.    And  to  each  Snding  of 


fact  and  conclusion  of  law,  and  to  the  judg- 
ment, the  defendants  each  excepted."  The 
defendants  bring  the  case  here. 

E.  if.  Hulett,  P.  J  Coston,  and  W.  W. 
Martin,  for  plaintiffs  in  error.  A.  A.  Harris 
and  /.  D.  MoClecerty,  for  defendant  in  error. 

HoRTON,  C.  J.,  {after  stating  the  facts  as 
above.)  This  was  an  action  in  the  court  be- 
low, instituted  by  C.  F.  Drake  against  J.  D. 
Havens,  to  quiet  title  to  lot  9,  in  block  103, 
in  the  city  of  Fort  Scott.  Subsequently,  upon 
her  own  application,  Hattie  Ida  Cheney  was 
made  a  defendant.  C.  F.  Drake  alleged  in 
his  petition  that  he  was  the  owner  of,  and  in 
the  possession  of,  the  lot  described  in  his  peti- 
tion. J.  D.  Havens  answered  that  he  was 
the  owner  of  an  undivided  one-half  of  the  lot 
as  the  grantee  of  John  £.  Himoe,  the  heir  of 
.John  E.  Himoe,  Sr.,  deceased.  Hattie  Ida 
Cheney  answered  that  she  was  the  owner  of 
an  undivided  three-sixteenths  of  the  lot  as 
the  heir  of  her  mother,  Ida  Anderson,  for- 
merly the  widow  of  John  E.  Himoe,  Sr.,  de- 
ceased. The  court  made  a  general  finding  in 
favor  of  C.  P.  Drake,  and  granted  the  prayer 
of  his  petition.  The  defendants  below  biing 
tills  case  to  this  court. 

Drake  has  been  for  some  years  in  posses- 
sion of  the  lot,  and  has  made  lasting  and  val- 
nable  improvements  tliereon,  of  the  value  of 
$6,000.  The  answers  admitted  Drake's  pos- 
session. Prior  to  1864,  John  £.  Himoe,  Sr., 
and  A.  P.  Clark,  were  the  joint  owners  of  the 
lot.  Some  time  in  1864,  Himoe  died,  leaving 
his  widow,  Ida  Himoe,  and  John  Himoe,  an 
infant,  his  only  heirs.  On  July  28,  1866,  A. 
P.  Clark  commenced  proceedings  against  Ida 
Hiraue  and  John  Himoe,  infant,  for  partition 
of  the  lot  in  controversy,  and  also  lot  11,  in 
block  103.  On  the  day  that  A.  P.  Clark  filed 
his  petition  for  partition,  the  clerk  of  the 
court  issued  a  notice  to  the  defendants,  Ida 
Himoe  and  her  Infant  child,  .lolin  Himoe, 
setting  forth  the  substance  of  the  petition. 
This  was  directed  to  the  sheriff.  The  sher- 
iff's return  of  service  upon  the  notice  is  as 
follows: 

"Received  July  28th.  1866,  and  on  the  4th 
day  of  August,  1866, 1  served  this  notice  by 
delivering  to  Ida  Himoe  a  copy  of  the  same, 
duly  certified,  with  all  the  indorsements 
thereon,  and  on  John  Himoe,  infant,  by  de- 
livering to  Ida  Ilimoe,  in  the  presence  of  the 
infant,  John  Himoe,  a  duIy-cerliUed  copy  of 
this  notice,  and  also  a  duly-certified  copy 
to  Ida  Himoe  as  natural  guardian  of  the 
said  .Tolin  Himoe,  infant,  all  in  Bourbon 
county,  Kansas. 

Pees:  Service 1125 

Travel,  28  miles 2  80 

14  05 

"D.  C.  Knowles,  Sheriff.  By  C.  S. 
Wheaton,  Deputy." 

This  was  tiled  in  the  court  by  the  clerk  on 
August  6,  1866.  W.  W.  Martin  was  ap- 
pointed by  the  court  guardian  ad  litem  for 
John  Himoe,  infant.    On  the  first  day  of  tlie 
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October  term  of  the  court  for  1866,  judg- 
ment was  rendered  for  the  plaintiff,  and 
partition  ordered  as  prayed  for.  On  the  4th 
day  of  October,  1866,  the  commissioners  ap- 
pointed to  divide  the  property  reported  it  was 
impracticable  to  do  so,  and  returned  its  ap- 
praised valuation  at  $70U.  On  the  lltb  day 
of  October,  1866,  the  court  rendered  judg- 
ment decreeing  the  fee-simple  title  in  lots  9 
and  11-,  to  A.  P.  Clark,  be  having  elected  to 
take  the  property  at  its  appraised  value.  The 
court  furtlier  ordered  that  Clark  pay  to  Ida 
Himoe,  and  to  the  guardian  of  John  Himoe, 
infant,  $175  each,  as  their  proportion  of  the 
appraised  value  of  the  lots.  The  costs  were 
divided. 

If  the  judgment  in  the  partition  action  of 
A.  P.  Clark  divested  the  defendants  of  all 
title  to  the  lot  in  .controversy,  it  is  conceded 
that  the  judgment  of  the  district  court  in 
this  case  must  be  a£9rmed;  but  the  defend- 
ants contest  the  validity  of  the  proceedings 
in  that  case.  The  errors  complained  of  are 
as  follows:  First,  the  admission  in  evidence 
of  the  record  in  the  case  of  partition  of  A.  P. 
Clark  v.  Ida  Himoe  and  John  Himoe;  and, 
second,  the  admission  of  the  deposition  of 
Clark,  in  wliich  he  testiQed  he  paid  Ida 
Himoe  and  R.  C.  Anderson,  guardian  of 
.John  Himoe,  infant,  their  proportion  of  the 
appraised  value  of  the  lots  described  in  the 
partition  action.  The  contention  is  that, 
under  the  provisions  of  chapter  162,  Comp. 
Laws,  1862,  Clark  should  have  presented  his 
petition  to  the  district  court  of  Bourbon 
county  in  term-time,  and  that  the  service  of 
notice  was  insufficient,  because  the  defend- 
ants had  only  38  days  in  which  to  plead,  and 
therefore  that  the  court  had  no  jurisdiction 
of  the  subject-matter  or  the  parties;  and, 
further,  it  is  contended  that  there  was  no 
service  upon  John  Himoe,  infant,  and  for 
that  reason  all  the  proceedings  are  void. 

The  portion  of  the  statute  relating  to  the 
filing  of  the  petition  and  the  giving  of  notice 
was  as  follows:  "Sec.  2.  That  any  person 
or  persons  entitled  to  partition  of  his,  her,  or 
their  estate  or  estates,  under  this  act,  may 
file  his,  her,  or  their  petition  in  the  district 
court,  praying  that  partition  of  such  estate 
or  estates  may  be  made,  which  petition  shall 
set  forth  the  nature  of  the  title  of  the  defend- 
ant, the  tract  or  tracts  of  land,  the  tenements 
or  hereditamonts,  of  which  partition  is  de- 
manded, and,  also  the  name  or  names,  and 
place  of  residence,  of  each  joint  tenant,  co- 
parcener, or  tenant  in  common,  with  auch 
demandant,  if  they  shall  be  known  to  such 
demandant;  and  if,  on  examination,  it  shall 
appear  to  the  court  that  the  demandant  liatb 
a  legal  right  to  any  part  of  such  estate  or  es- 
tates, the  court  shall  proceed,  in  the  term  in 
which  such  petition  may  be  filed,  to  order  a 
partition  to  be  made  in  the  manner  pre- 
scribed by  the  provisions  of  this  act.  Sec.  3. 
That  the  demandant  in  any  petition  shall 
give  notice  in  some  newspaper  in  general 
circulation  in  each  county  where  the  land 
lies,  or  shall  give  personal  notice  in  writing. 


to  each  and  every  person  concerned,  their 
agent  or  attorney,  at  least  forty  days  pre- 
viously to  the  term  of  the  court  next  after 
tlie  filing  of  his  petition,  setting  forth  the 
pendency  and  demand  thereof.  Sec.  4.  Tliat 
whenever  it  shall  appear  to  the  court  that 
due  notice  hath  been  given  as  aforesaid,  and 
no  sufiBcient  reason  shall  appear  why  parti- 
tion should  not  be  made,  the  court  shall  pro- 
ceed to  order  the  partition  in  favor  of  such 
demandant  or  all  parties  in  interest,  and  shall 
issue  their  writ  directed  to  the  sheriff  of  their 
county,  or,  in  case  the  estate  or  estates  of 
whicli  partition  is  sought  shall  be  situate  in 
mure  than  one  county,  then  to  the  sheriff  of 
either  of  the  counties  in  which  the  estates 
may  be,  commanding  him,  that,  by  the  oaths 
of  three  judicious  and  disinterested  free- 
holders of  the  vicinity,  to  be  named  by  said 
court,  he  cause  to  be  set  off  and  divided  to 
the  demandant,  or  each  party  in  interest,  in 
said  petition,  such  part  and  proportion  of 
sucli  estate  or  estates  as  the  court  shall  have 
ordered."  In  view  of  the  provisions  of  these 
sections,  the  partition  proceedings  are  not 
void  because  of  the  failure  to  file  the  peti- 
tion during  term-time,  or  for  insufilcient 
notice.  While  the  statute  provides  that  "the 
court  shall  proceed,  in  the  term  in  which 
such  petition  may  be  filed,  to  order  parti- 
tion," and  also  refers  to  the  filing  of  the  pe- 
tition in  the  court,  yet,  as  section  3  requires 
that  notice  shall  be  given  "at  least  forty 
days  previously  to  the  term  of  the  court  next 
after  the  filing  of  the  petition,"  it  is  clear 
that  if  a  petition  is  filed  in  vacation,  and 
notice  is  given  thereof,  as  required  by  section 
3,  the  court  has  jurisdiction  both  of  the  sub- 
jectrmatter  and  of  the  parties  to  the  action. 
The  petition  was  filed  July  28, 1866, — more 
than  40  days  before  the  convening  of  the 
October  term  of  the  court  for  1866,  at  which 
the  decree  was  entered.  Service  was  made 
on  the  4th  day  of  August,  1866.  The  court 
had  the  petition  before  it  at  the  time  of  the 
judgment;  and,  even  if  the  defendants 
should  have  been  given  40  days  to  answer, 
instead  of  38,  this,  at  most,  is  a  voidable  de- 
fect. It  is  not  a  defect  that  makes  the  judg- 
ment void.  Judgment  was  not  rendered  un- 
til more  than  40  days  after  service  upon  the 
defendauts.  Dutton  v.  Hobson,  7  Kan.  196; 
Armstrong  v.  Grant,  Id.  285;  Simcock  V. 
Bank,  14  Kan.  529. 

As  to  the  service  made  upon  John  Himoe, 
infant,  it  appears  that  at  the  date  of  such 
service,  he  was  only  two  years  of  age.  The 
buy's  father  was  dead,  and  his  mother  was 
his  natural  custodian  and  guardian.  Two 
duly-certified  copies  were  delivered  to  the 
mother  by  the  sheriff,  in  the  presence  of  the 
infant.  One  copy  was  for  John  Himoe,  the 
infant,  and  the  otiier  copy  was  for  Ida  Hi- 
moe as  his  natural  guardian.  Section  3  of 
chapter  162  provided  that  personal  notice,  in 
writing,  should  be  given  "to  each  and  every 
person  concerned,  their  agent  or  attorney." 
Section  14,  Id.,  further  providcfd  "that  the 
guardian  or  guardians  of  any  minor  heir  or 
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heirs  shall  be  empowered,  on  behalf  of  their 
ward  or  wards,  to  do  and  perform  any  act, 
matter,  or  thing  respecting  the  partition  of 
any  estate  or  estates  under  this  act,  and  to 
elect,  on  behalf  of  such  ward  or  wards,  to 
talce  said  estate  or  estates,  when  the  same 
cannot  be  divided  without  injury,  as  men- 
tioned in  the  eighth  section  of  this  act,  and 
make  payments  therefor  on  ttehalf  of  said 
ward  or  waixls;  and  such  nets  and  things  done 
by  said  guardian  or  guardians  shall  be  as  valid 
in  law  as  if  tlie  same  had  been  done  by  such 
ward  or  wards  after  his,  her,  or  tlieir  arrival 
at  full  age."  The  service  upon  John  Himoe, 
infant,  as  stated,  was  followed  up  by  the  ap- 
pointment in  tlie  court  of  a  guardian  ad  litem 
for  him.  The  appearance  docket  also  shows 
that  the  duly  appointed  and  qualified  guard- 
ian of  John  Himoe,  on  February  15,  1868, 
paid  to  the  clerk  of  the  district  court  $4.05  as 
Himoe's  share  of  the  costs  in  the  case. 
Clearly  nothing  more  could  have  been  done 
than  was  done  to  bring  to  John  Himoe's  no- 
tice the  commencement  of  the  action,  or  to 
more  fully  protect  his  rights  and  interests  in 
the  property.  Rights  of  majority  were  con- 
ferred on  John  Himoe  January  19,  1882. 
This  action  was  commenced  August  20, 1886; 
and  Havens,  who  claims  as  grantee  of  John 
Himoe,  filed  his  answer  September  27,  1886. 
More  than  two  years  had  expired  after  John 
Himoe  bad  the  rights  of  majority  conferred 
upon  him  before  the  alleged  title  of  Havens 
was  presented  in  the  court.  Under  these  cir- 
cumstances, we  must  hold  that  the  judgment 
in  the  partition  action,  as  to  John  Himoe, 
cannot  now  be  attacked  as  void  for  want  of 
service.  Robb  v.  Lessee  of  Irwin,  15  Ohio, 
699;  Delashmutt  v.  Parrent,  89  Kan.  548,  18 
Pac.  Rep.  712. 

It  is  immaterial  whether  the  deposition  of 
Clark  was  competent  as  testimony  or  not. 
The  deposition  tended  to  prove  that  Ida  Hi- 
moe and  the  guardian  of  John  Himoe  were 
paid  their  portion  of  the  appraised  value  of 
the  lots  in  accordance  with  the  judgment. 
The  judgment,  as  rendered,  gave  to  A.  P. 
Clark  the  fee-simple  title  of  lot  9.  If,  in  this 
form,  it  was  irregular,  it  certainly  was  not 
void.  The  court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  parties;  and,  as  that 
judgment  is  not  here  for  review  or  reversal, 
for  all  the  purposes  of  tliis  case  it  must  l)e 
considered  v^ilid  and  binding.  After  the 
judgment  of  the  11th  of  October,  1868,  Ida 
Himoe — afterwards  Ida  Anderson — had  no 
title  to  the  lot  in  controversy.  As  Mrs. 
Cheney,  the  daughter  of  Mrs.  Himoe,  was  not 
born  until  1869,  of  course  she  cannot  claim 
any  title  or  interest  in  the  property. 

The  point  made  that  no  title  passed  to 
Clark,  because  the  sheriff  had  not  made  him 
a  deed,  is  not  tenable.  He  certainty  obtained 
the  equitable  title  to  the  property  by  the 
judgment,  if  nothing  more.  Head  v.  Daniels, 
38  Kan.  1,  15  Pac.  Hep.  911. 

The  court  committed  no  error  in  admitting 
as  testimony  the  record  in  the  case  of  Clark 
V.  Ida  Himoe  et  aL,  and  in  rendering  judg- 


ment for  the  plaintifF  l)elow.     The  judgment 
ot  the  district  court  will  be  affirmed. 

Johnston,  J.,  concurring.  Valentine, 
J.,  not  sitting,  nor  taking  any  part  in  the 
decision. 


(43  Kan.  492) 

CHBirar  et  al.  fh  Biohards. 
(Supreme  Court  ctf  Kansas.    April  i,  1890.) 

Error  from  district  court,  Bourbon  county;  C.  O. 
French,  Judge. 

P.  J.  Coston  and  IF.  W.  Martin,  for  plaintiffs  ia 
error.    A.  A.  Harris,  tor  defendant  in  error. 


Per  Curiam.    Under  the  autbority  of  the 
of  EUivena  v.  Drake,  ante,  631,  (just  decided,)  the 
judgment  of  ttie  district  court  will  be  affirmed. 

HoBTON,  C.  J.,  and  Johnston,  J.,  concurring. 
Valbntixe,  J.,  not  sitting,  nor  taking  any  part  in 

tlie  decision. 


(tt  Kan. 
Phinnkt  V.  Bronson  et  al. 


4Sl) 


(Supreme  Court  of  Kansas.     April  4, 1890.) 
Master  and  Servant— Action  job  Waqss— Evi- 

DBNOB. 

1.  In  a  controversy  as  to  whether  work  done 
by  a  civil  engineer  towards  the  ooastniotion  of  a 
railroad  was  performed  for,  and  to  be  paid  by,  the 
railroad  company,  or  by  certain  Individuals,  the 
pay-rolls  made  out  by  such  engineer  in  the  name 
of  the  company,  showlDg  the  payment  of  certain 
sums  of  money  to  himself  and  others  engaged  in 
the  work,  are  competent  evidence,  as  tending  to 
prove  that  the  company,  and  not  the  individuals, 
was  his  debtor. 

3.  Where  a  person  claims  to  have  been  em- 
ployed for  a  stated  time  at  a  stipulated  salary  per 
month,  and  sues  to  recover  for  services  rendered 
under  such  employment,  and  the  defendant  denies 
any  liability,  he  may  offer  testimony  tending  to 
show  that  the  plaintiff  was  at  the  same  time  en- 
gaged in  the  services  of  another. 

8.  A  general  charge  given  by  the  court  to  the 
jury  having  fairly  presented  the  propositions  in- 
volved, the  failure  of  the  court  to  instruct  as  to  a 
phase  of  the  case  upon  which  an  instruction  might 
have  been  given,  but  which  was  not  requested,  is 
not  a  ground  for  reversal. 

4.  The  evidence  in  the  case  Tield  to  be  sufBcient 
to  sustain  the  verdlot  of  the  jury. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Bourbon  coun- 
ty; C.  O.  French,  Judge. 

Hill  A  Chenatilt,  for  plaintiff  in  error. 
Ware,  Btddle  &  Cory  and  W.  O.  Webb,  for 
defendant  in  error. 

Johnston,  J.  G.  B.  Phinney  brought  this 
action  against  Ira  D.  Bronson  and  A.  M. 
Ayeri  to  recover  §566.97,  alleged  to  be  due 
liim  for  work  and  labor  as  a  civil  engineer, 
and  for  money  paid  out  and  expended  by  him 
for  the  benefit  of  defendants.  Verdict  and 
judgment  were  given  in  favor  of  the  defend- 
ants, iind  the  plaintifF  contends  here  that  the 
court  erred  in  the  admission  of  testimony 
and  in  charging  the  jury.  Phinney  whs  a 
civil  engineer,  and  was  elected  chief  engineer 
of  the  Kansas  &  Nebraska  Central  Railroad 
Company,  and  the  work  done  by  him  was 
upon  a  proposed  railroad  running  from  Fort 
Scott  to  Topeka.  That  some  work  was  per- 
formed by  Phinney  is  conceded,  but' it  was 
claimed  by  the  defendants  that  he  performed 


Digitized  by 


Google 


Kan.) 


ENOTB  «.  CALDWELL. 


the  serrlcea  for  the  railroad  oompany,  and 
waa  to  look  only  to  the  railroad  company  for 
his  compensation.  The  plaintiff  states  in 
his  argument  that  "the  real  issue,  as  made 
below,  was  whether  Phinney  had  an  indlvid* 
ual  contract  with  Bronson  and  Ayers,  and  was 
to  receive  his  pay  from  them,  or  whether  he 
was  too  look  to  the  Kansas  &  Nebraska  Cen- 
tral Railroad  Company  for  his  pay."  This  is- 
■ae  was  submitted  to  the  jury  upon  the  evi- 
dence, and  was  determined  In  favor  of  the 
defendants,  and  the  evidence  is  quite  8uffl> 
dent  to  sustain  the  verdict. 

A  review  of  the  testimony  is  unnecessary, 
and  would  be  unprofitable.  Error  is  assigned 
on  the  admission  in  evidence  of  certain  pay- 
toOb  made  out  in  the  name  of  the  railroad 
company,  showing  the  payment  of  certain 
sums  of  money  to  Phinney  and  other 
workmen.  They  were  made  out  and  signed 
by  Phinney,  and  indorsed  thereon  is  writ- 
ten: "We,  the  undersigned,  hereby  acknowl- 
edge that  we  have  this  day  received  of 
Ira  Bronson  the  several  amounts  set  op- 
posite our  names  hereto  respectively,  to  be 
applied  towards  the  amount  .doe  us  from 
the  Kansas  &  Nebraska  Central  Bailroad 
Company."  The  plaintiff,  having  made  out 
these  pay-rolls,  in  which  it  was  made  to  ap- 
pear that  th°b  claim  existed  against  the  rail- 
road company,  and  having  acknowledged 
that  the  money  received  from  Bronson  was 
to  be  applied  on  the  amount  due  him  from 
the  railroad  company,  they  were  certainly 
competent  as  tending  to  show  that  his  con- 
tract was  with  the  railroad  company,  and 
that  that  company  was  bis  debtor,  instead  of 
the  defendants. 

An  objection  is  also  made  to  the  admission 
in  evidence  of  certain  city  warrants  and  bills 
for  services  rendered  by  Phinney  to  the  city 
of  Fort  Scott.  The  plaintiff  claimed  that  be 
was  working  for  the  defendants  at  a  stip- 
ulated sum  per  month,  and,  so  far  as  this 
testimony  tended  to  show  that  he  was  in  the 
service  of  another  at  thesame  time  for  which 
he  claimed  compensation  from  the  defend- 
ants, it  was  material  and  competent.  The 
defendants  had  filed  a  general  denial,  and 
any  proof  showing  no  liability,  or  which 
wonM  reduce  the  amount  claimed  by  the 
plaintiff,  was  properly  admitted.  The  prin- 
cipal issue  in  the  case,  of  coarse,  was  wheth- 
er the  oompany  was  liable  or  the  defendants; 
and  this  having  been  determined  in  favor  of 
the  defendants,  renders  this  testimony  im- 
material. 

It  is  also  claimed  that  the  court  erred  in 
admitting  evidence  tending  to  show  that 
there  were  two  railroad  companies  in  exist- 
ence at  that  time  planning  to  build  railroads 
between  Fort  Scott  and  Topeka.  Such  a 
qaeation  waa  asked  and  allowed,  but  no  an- 
swer was  given,  and  hence  there  is  no  ground 
for  complaint. 

In  the  charge  of  the  court  the  propositions 
involved  in  the  controversy  were  'very  clear- 
ly placed  before  the  Jury.  They  were  ad- 
vised that,  if  the  plaintiff  contracted  origi- 
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nally  with  the  railroad  company  to  ^rork  tot 
It,  and  it  was  understood  that  the  railroad 
company  was  to  be  responsible  for  the  com- 
pensation, then  the  defendants  were  not  li»> 
able  for  the  work  done  under  the  contract. 
And  in  that  connection  the  court  further 
said:  "If  you  should  find  that  Phinney  was 
elected  chief  engineer  of  the  railroad  compa- 
ny to  perform  the  services  he  did  perform.  Ir- 
respective of  any  contract  with  Bronson,  but 
simply  looking  to  the  railroad  company  for 
bis  pay,  then  he  would  not  be  entitled  to  re- 
coven  in  this  action  unless  Bronson  and 
Ayers,  defendants,  had  obligated  themselves 
in  some  way  to  him,  in  writing,  for  the  ser- 
vices which  he  did  perform."  This  instruc- 
tion simply  advised  the  jury  that  the  liability 
of  the  defendants  arose,  if  at  all,  eitlier  upon 
the  orrginal  promise,  or  by  a  contract  in 
writing  to  pay  the  debt  of  the  company;  and 
it  states  a  correct  principle  of  law.  It  is 
true  we  find  no  testimony  in  the  record  tend- 
ing to  show  any  written  assumption  by  the 
defendants  of  the  company's  indebtedness, 
and  hence  what  was  said  relating  to  their 
written  obligation  maybe  regarded  as  imma- 
terial. 

The  main  issue  of  the  case  in  regard  to 
whether  there  was  an  original  promise  by  the- 
defendants  has  been  determined  by  the  find- 
ing of  the  jury,  and  therefore  the  charge  of 
the  court  upon  the  other  branch  of  the  case 
may  be  laid  out  of  consideration.  It  is  con- 
tended that  some  phases  of  the  law  respect- 
ing what  constitutes  an  original  promise  was 
not  presented  to  the  jury  in  tlie  charge  of  the 
court.  A  su£Bcient  answer  to  this  claim  i» 
that  no  other  or  additional  Instructions  were 
requested  by  the  plaintiff,  and  failing  to  make 
such  request,  he  has  no  cause  of  complaint. 
Douglass  V.  Oeiier,  82  Kan.  499, 4  FBc.  Rep. 
1089;  State  v.  Pfefferle,  86  Kan.  90. 12  Pao. 
Bep.  406. 

Without  stopping  to  inquire  whether  other 
instructions  would  have  been  applicable  or 
proper,  we  think  that  under  the  evidence  the 
case  was  fairly  submitted  to  the  jury  by  th» 
general  charge.^  The  other  matters  referred, 
to  by  counsel  are  not  deemed  of  sufiBcient  im- 
portance to  require  consideration.  Judg- 
ment of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


(43  Kan. 
Kkots  v.  Caij>wkli.  et  al. 


my 


(Supreme  Court  of  Kantai.  April  4, 1890i) 
Tax-Dbbds—Dmobiftiom— Addition  to  Towh. 
Where  a  tax-deed  describes  the  property 
bonveyed  as  "Lot  No.  seventy-seven,  (77,)  Main 
street,  in  E.  L,  Lower's  addition  to  the  town  of -El 
Dorado,  rituated  in  the  county  of  Butler  and  state 
of  Kansas, "  and  the  evidence  shows  that  Lower 
filed  in  the  office  of  the  register  of  deeds  three  dif- 
ferent maps  or  plats  of  his  addition  or  additions, 
each  including  and  showing  the  property  as  de- 
scribed in  the  tux-deed,  and  the  first  map  does  not 
name  or  number  the  addition,  and  the  second  map 
names  it  **£.  L.  Lower's  Second  Addition. "  and 
the  third  map  is  substantially  the  same  as  tne  sec- 
ond map,  and  the  oertifloate  attached  to  the  second 
map  shows  that  the  second  map  was  filed  partially 
to  correct  and  supply  an  omission  in  the  first  map^. 
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and  the  certdfloate  attached  to  the  the  third  map 
shows  that  it  was  filed  panially  to  correct  and  sup- 
ply a  defect  in  the  second  map,  and  the  taxes  were 
levied,  and  the  property  sold  for  the  taxes,  long  be- 
fore the  second  map  was  filed,  and  while  the  prop- 
erty conveyed  by  the  tax-deed  is  shown  by  all  the 
maps,  yet  there  is  no  property  shown  by  either 
map  that  would  answer  to  the  description  of  the 
property  described  in  the  tax-deed  except  the  prop- 
erty in  controversy,  held,  that  the  description  of 
the  property  in  controversy  as  found  in  the  tax- 
deed  is  suiBcient. 
(Syllabui  by  the  Court.) 

Error  from  district  court,  Butler  county; 
E.  D.  Stratford,  Judge  pro  tern. 

E.  H.  Harris,  Hamilton  A  Cubbison,  and 
ff.  C.  Sluss,  for  plaintiflE  in  error.  S.  If. 
Smith,  Qeorge  tiardner,  and  (7.  4.  IMand, 
for  defendants  in  error. 

Valentine,  J.  This  was  an  action  in  tlie 
nature  of  ejectnaent,  brought  in  tlie  district 
court  of  Butler  county  by  W.  P.  Knote 
agiiinst  N.  J.  Caldwell  and  J.  S.  Caldwell,  to 
recover  lots  77  and  79  on  Main  street,  in  E. 
L.  Lower's  addition  or  second  addition  to  the 
town  of  El  Dorndo.  Tlie  case  was  tried  be- 
fore the  court  without  a  jury,  and  judgment 
was  rendered  in  favor  of  the  defendiints  and 
against  the  plaintifC;  and  the  plaintiff,  as 
plaintiff  in  error,  brings  the  case  to  this 
court.  The  plaintiff  claims  title  under  a  quit- 
claim deed  executed  to  him  on  January  4, 
1887,  by  E.  L.  Lower  and  wife,  for  the  ex- 
pressed consideration  of  one  doilar.  The  de- 
fendants claim  title  under  two  tax-deeds, 
one  for  each  lot,  executed  to  James  A.  De 
War  on  May  11,  1878,  upon  a  tax-sale  made 
May  10,  1872,  for  the  taxes  of  1871,  for  the 
expressed  consideration  of  the  taxes  paid  for 
the  years  1871  up  to  1877,  inclusive,  and  un- 
der a  general  warranty  deed  executed  to  K. 
J .  Caldwell  by  De  War  and  wife  on  May  24, 
1878.  The  Caldwells  have  also  been  in  the 
actual  possession  of  the  property  ever  since 
they  received  their  deed  therefor,  paying  all 
the  taxes  thereon;  and  they  have  also  made 
lasting  and  valuable  improvements  thereon. 
It  is  their  homestead.  It  is  admitted  by  all 
the  parties  that  E.  L.  Lower  or  Edward  L. 
Lower  was  the  original  owner  and  patentee 
of  the  property  in  controversy,  and  indeed 
of  all  the  land  out  of  which  all  the  several  ad- 
ditions made  by  him  to  the  town  of  £1  Dora- 
do were  created,  by  whatever  n&me  or  num- 
ber such  aiiditions  may  be  designated. 

The  only  question  of  importance  presented 
in  this  case  is  whether  the  foregoing  tax- 
deeds  describe  the  land  in  controversy  with 
sufticient  accuracy  to  render  them  valid  as 
conveyances.  The  tax-deed  for  lot  No.  77' 
describes  the  properly  as  follows:  "Lot  No. 
seventy-seven,  (77,)  Main  street,  in  E.  L. 
Lower's  addition  to  tlie  town  of  El  Dorado, 
situated  in  the  county  of  Butler  and  state  of 
Kansas."  The  tax-deed  for  lot  No.  79  con- 
tains the  same  description,  except  that  where 
the  words  and  figures  "seventy-seven  (77)" 
are  used  the  words  and  figures  "seventy-nine 
(79)"  are  used.  The  only  alleged  defect  in 
these  descriptions,  as  urged  by  the  plaintiff. 


is  that  where  the  words  "E.  L.  Lower's  ad- 
dition" are  used  in  the  tax-deeds  the  words 
"E.  L.  Lower's  second  addition"  should  be 
used.  In  other  words,  the  supposed  defects 
are  that  the  descriptions  are  incorrect  be- 
cause the  word  "second"  is  omitted  from 
them.  Each  tax-deed  being  perfect  in  form, 
it  is,  of  course,  prima  fa<de  evidence  of  its 
own  correctness.  It  must  be  presumed 
prima  facie  from  the  tax-deeds  that  in  1871, 
and  subsequently  thereto,  there  were  town 
lots  answering  to  the  descriptions  given  to 
town  lots  Nos.  77  and  79  in  the  tax-deeds; 
and  that  these  town  lots  were  properly  as- 
sessed and  taxed,  and  sold  for  the  taxes,  by 
these  descriptions.  The  question  then  arises, 
are  these  descriptions,  as  shown  by  the  evi- 
dence outside  of  the  tax-deeds,  incorrect? 
The  defendants  offered  to  introduce  in  evi- 
dence three  maps  or  plats,  with  proper  cer- 
tificates attached  thereto,  of  additions  to  the 
town  of  El  Dorado,  all  made,  signed,  and  ac- 
knowledged by  Edward  L.  Lower  and  his 
wife.  The  first  was  filed  in  the  office  of  the 
register  of  deeds  on  July  6,  1870;  the  second 
was  filed  in  the  oflSce  of  the  register  of  deeds 
on  December  11, 1877;  and  the  third  and  last 
was  filed  in  the  ofllce  of  the  register  of  deeds 
on  March  18,  1878.  Each  of  these  maps  or 
plats  showed  the  property  in  controversy  as 
a  part  of  the  addition  of  which  it  was  a  map 
or  plat.  Each  showed  that  the  property  was 
located  at  the  south-east  corner  of  a  certain 
block  of  lots,  and  at  the  intersection  of  Main 
street  and  Eighth  avenue;  being  west  of 
Main  street  and  north  of  Eighth  avenue.  So 
far  as  the  property  in  controversy  is  concerned, 
and  the  block  of  lots  in  which  it  is  con- 
tained and  the  streets  adjoining  it,  the  three 
maps  or  plats  show  precisely  the  same,  though 
in  other  respects  there  are  some  differences 
between  them.  The  first  map,  with  the  cer- 
tificate attached  thereto,  does  not  give  any 
name  or  number  to  the  addition.  The  sec- 
oml  map  or  plat,  with  the  certificate  at- 
tached thereto,  is  entitled  "Plat  No.  2,  Low- 
er's Addition."  The  certificate  states  that 
the  addition  shall  be  known  as  "£.  L.  Low- 
er's Second  Addition  to  the  Town  of  El  Do- 
rado," and  it  also  states  as  follows:  "This  plat 
is  made  to  correct  and  supply  an  omission  in 
the  original  plat  of  said  addition,  filed  in  the 
office  of  the  register  of  deeds  of  said  county, 
July  6th,  1870."  The  third  map  or  plat  is 
similar  to  the  second,  but  the  certificate  at- 
tached thereto  contains  this  additional  clause, 
to- wit:  ■  "This  plat  is  made  to  correct  and 
supply  a  defect  in  the  description  and  ac- 
knowledgment of  a  plat  of  said  addition  filed 
in  the  office  of  the  register  of  deeds  of  said 
county  on  the  lltb  day  of  December,  A.  D. 
1877,  and  recorded  in  Book  A  of  Town  Plats 
at  page  44,  made  to  correct  and  supply  an 
omission  in  the  origin^  plat  of  said  addition 
filed  in  the  office  of  the  register  of  deeds  of 
said  county  July  6th,  A.  D.  1870."  The  first 
map,  with  its  certificate,  was  erroneously  ex- 
cluded by  the  court  below,  at  the  instance  of 
the  plaintiff,  and  was  not  permitted  to  be  in- 
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troduced  in  evidence.  This  was  an  error, 
liowever,  against  the  defendants,  and  not 
against  the  plaintiff.  The  other  two  maps, 
with  their  certificates,  were  introduced  in  evi- 
dence. There  was  also  much  other  evidence 
relating  to  E.  L.  Lower's  addition  to  the 
town  of  El  Dorado  as  it  existed  years  before 
either  of  the  other  two  maps  was  filed.  It 
will  be  noticed  that  the  second  map  was  not 
filed  until  December  11,  1877,  and  it  was 
then  filed  partially  for  the  purpose  of  supply- 
ing an  omission  in  the  first  map  filed.  It 
was  filed  more  than  seven  years  after  the 
first  map  was  filed,  more  than  six  years  after 
the  taxes  were  levied,  and  more  than  five 
years  after  the  tax-sales  were  made  upon 
which  the  defendant's  tax-deeds  ar6 founded. 
The  erroneous  exclusion  of  the  first  map  at 
the  instance  of  the  plaintiff,  we  think,  is  not 
fatal  to  the  defendant's  case.  Aside  from 
this  first  map,  the  other  evidence  shows  that 
as  early  as  1870  there  was,  in  fact,  an  E.  L. 
Lower's  addition  to  the  town  of  El  Dorado. 
The  evidence  also  shows  that  the  property  in 
controversy  was  in  such  addition,  and,  in 
fact,  in  all  of  E.  L.  Lower's  additions  to  the 
town  of  EI  Dorado,  and  that  there  is  not 
now^,  and  never  has  been,  any  other  lots  num- 
bered 77  and  79  in  any  one  of  such  additions 
than  the  lots  now  in  controversy,  and  that 
these  lots  numbered  77  and  79  have  always 
abotted  upon  Main  street,  and  each  of  the 
maps  filed  so  shows.  Ever  since  July  6, 
1870,  the  property  in  controversy  has  been 
in  £.  L.  Lower's  addition  to  the  town  of  EI 
Dorado,  just  as  stated  in  the  tax-deeds;  and 
up  to  December  11,  1877,  it  was  not  in  any 
other  addition.  After  that  time  it  might, 
perhaps,  be  proper  to  describe  it  as  being  in 
either  E.  L.  Lower's  addition  to  the  town  of 
£1  Dorado,  or  E.  L.  Lower's  second  addition 
to  the  town  of  El  Dorado.  Either  descrip- 
tion would,  probably,  now  be  good.  Section 
153  of  the  Tax  Law  reads  as  follows:  "Sec. 
153.  In  all  advertisements,  certificates,  pa- 
pers, or  proceedings  relating  to  the  assess- 
ment and  collection  of  taxes,  and  proceed- 
ings founded  thereon,  any  description  of  lands 
which  shall  indicate  the  land  intended  with 
ordinary  and  reasonable  certainty,  and  which 
would  be  sufllcient  between  grantor  and 
grantee  in  an  ordinary  conveyance,  shall  be 
suiliclent."  With  reference  to  supposed  im- 
perfect descriptions,  see  the  following  cases: 
Commissioners  v.  Johnson,  23  Kan.  717; 
SeatOD  v.  Ilixon,  35  Kan.  663,  12  Pac.  Rep. 
22;  Cordes  v.  State,  37  Kan.  48,  51,  14  Pac. 
Rep.  493;  School-Dist.  No.  63  v.  Chicago 
Lumber  Ck>.,  41  Kan.  620,  21  Pac.  Rep.  599; 
State  V.  Reno,  41  Kan.  674,  21  Pac.  Rep.  803; 
State  v.  Steins,  28  Kan.  159;  Mumper  v.  Kel- 
ley,  ante,  658,  (decided  by  this  court  on  March 
8, 1890.)  The  tax-deeds  are  valid  upon  their 
face,  and  nothing  has  been  shown  to  render 
them  invalid.  The  property  in  controversy  is 
situated  in  E.  L.  Lower's  addition  to  the 
town  of  £1  Dorado.  It  is  also  situated  in  E.  L. 
Lower's  second  addition  to  the  town  of  EI 
Dorado;  and  it  is  also  situated  in  E.  L.  Low- 


er's third  addition  to  the  town  of  El  Dorado, 
if  the  filing  of  a  third  map  constitutes  the 
creating  of  a  third  addition.  In  other  words, 
each  of  these  additions  includes  the  property 
in  controversy;  and  in  each  of  these  additions 
the  property  may  be  described  as  lots  Nos.  77 
and  79  on  Main  street;  and  there  is  no  other 
property  in  any  one  of  these  additions  that 
will  answer  to  any  such  description.  The 
judgment  of  the  court  below  will  be  affirmed. 
All  the  justices  concurring. 


DONMYEB  et  dl.  V. 


(43  Kan.  44i} 
DONMTER. 


(Supreme  Court  of  Kangns.    April  4, 1890.) 
Ex  BMFTioNS— Rights  op  Widow. 

1.  Under  the  provisions  of  tlie  last  clause  of 
snbdivision  6,  i  S,  e.  88,  Qea.  St.  1889,  relating  to 
exemptions,  a  resident  of  the  state,  being  the  head 
of  a  famil.v,  has  exempt  from  seizure  ana  sale  up- 
on any  attachment,  execution,  or  other  process  the 
articles  specifically  named  therein,  such  as  the 
waeon,  cart,  or  dray,  etc.,  and,  in  addition  thereto, 
"other  farming  utensils,  Including  harness  and 
taclcle  for  teams,  not  exceeding  in  value  three  hun- 
dred dollars. " 

2.  The  widow  is  allowed  to  keep  absolutely  for 
the  use  of  herself  and  the  children  of  her  deceased 
husband  all  personal  property  of  the  deceased 
which  was  exempt  to  him  from  sale  and  execu- 
tion at  the  time  of  his  death. 

(Syllairus  by  the  Court.) 

Error  from  district  court.  Saline  county; 
S.  O.  Hinds,  Judge. 

J.  G.  Mohler,  for  plaintiff  in  error.  Lovitt 
<&  Stumati,  for  defendant  in  error. 

HoRTON,  G.  J.  The  district  court  ruled 
that  Elizabeth  Donmyer,  as  widow  of  Lewis 
Donmyer,  deceased,  under  the  provisions  of 
the  act  respecting  executors  and  administra- 
tors and  the  settlement  of  the  estates  of  de- 
ceased persons,  was  entitled  to  keep  absolute- 
ly, for  the  use  of  herself  and  children  of  the 
deceased,  out  of  the  estate  of  the  deceased, 
the  following  articles  of  personal  property, 
to  be  set  apart  to  her  without  appraisement, 
to-wit:  "One  Bain  wagon,  valued  at  $55; 
two  sulky  plows,  valued  at  $45;  one  harrow, 
valued  at  $10;  and,  in  addition  thereto,  all 
other  farming  utensils  belonging  to  said  es- 
tate, not  exceeding  in  value  the  sum  of  $^00." 
To  this  the  executors  of  the  estate  of  Lewis 
Donmyer,  deceased,  excepted,  and  bring 
the  dase  here.  Section  49,  c.  37,  Gen.  St. 
1889,  provides:  "In  addition  to  her  portion 
of  her  deceased  husband's  estate,  the  widow 
shall  be  allowed  to  keep  absolutely,  for  the 
use  of  herself  and  children  of  the  deceased, 
all  personal  property  of  the  deceased  which 
was  exempt  to  him  from  sale  and  execution 
at  the  time  of  his  death."  Section  3,  c.  38, 
Id.,  relating  to  exemption,  i-eads:  "Every 
person  residing  in  this  state,  and  being  the 
head  of  a  family,  shall  have  exempt  from 
seizure  and  sale  upon  any  attachment,  execu- 
tion, or  other  process  issued  from  any  court 
in  this  state,  the  following  articles  of  per- 
sonal property:  *  «  •  sixth.  The  nec- 
essary food  for  the  support  of  the  stock  men- 
tioned in  this  section  for  one  year,  either  pro- 
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vided  or  growing,  or  both,  as  the  debtor  may 
choose;  also,  one  wagon,  cart,  or  dray,  two 
plows,  one  drag,  and  other  farming  utensils, 
including  liarness  and  tackle  for  teams,  not 
exceeding  in  value  three  hundred  dollars. " 
The  qaestion  presented  in  the  record  is,  does 
the  $300  wort!)  of  property  mentioned  in  sub- 
division 6,  §  3,  include  the  articles  specifical- 
ly named  therein,  such  as  the  wagon,  cart, 
dray,  etc.,  or  does  the  subdivision  exempt 
S300  worth  of  property  in  addition  to  the  ar- 
ticles therein  named i*  Exemption  statutes 
are  to  be  liberally  construed.  Mallory  v. 
Berry,  16  Kan.  293;  Rasure  v.  Hart,  18  Kan. 
340.  Giving  the  statute  a  liberal  construc- 
tion, we  think  the  district  coui-t  ruled  right- 
ly in  holding  that  tlie  widow  and  children 
were  entitled  to  the  wagon,  the  plows,  and 
harrow,  and,  in  addition  to  those  articles, 
"other  farming  utensils,  including  harness 
and  tackle  for  teams,  not  exceeding  in  value 
three  hundred  dollars."  In  Voorhees  v.  Pat- 
terson, 20  Kan.  555,  the  question  raised  by 
this  record  was  not  before  the  court.  The 
judgment  of  the  district  court  will  be  af- 
firmed.    All  the  justices  concurring. 


(43  Kan.  468) 

Taylor  et  al.  o.  Devekell. 
(Supreme  Court  of  Kansas.    April  4,  1890.) 
Eqcity— Reformation  of  Derds — ^Evidence. 

1.  A  conveyance  which,  either  through  fraud 
or  mistake,  fatU  to  express  the  actual  agreement 
of  the  parties,  will  be  reformed  by  a  court  of  equity 
80  as  to  correspond  with  the  agreemeat,  and  cor- 
rected so  that  It  will  embrace  all  the  landwhicb  it 
was  agreed  should  be  thereby  conveyed. 

2.  A  petition  which  states  that  it  was  agreed 
between  grantor  and  grantee  that  certain  land 
should  be  conveyed  for  a  certain  consideration, 
and,  in  order  to  describe  it  in  the  conveyance,  the 
parties  agreed  to  measure  the  width  of  the  same, 
and  that  to  do  so  the  grantor  furnished  a  tape-line 
which  was  used  by  tbem,.and  that  the  length  of  the 
tape-line  was  fraudulently  misrepresented  by  the 
grantor,  by  reason  of  which  the  deed  did  not  em- 
brace all  the  land  which  it  was  agreed  and  under- 
stood should  be  conveyed,  and  the  grantee  was 
thereby  misled,  and  induced  to  believe  that  the 
land  was  properly  described,  and  to  part  with  the 
consideration  agreed  to  be  paid  for  the  same,  states 
a  sufficient  ground  for  relief  In  equity,  and  for  a 
reformation  of  the  deed. 

S.  A  general  objection  to  testimony,  admissi- 
ble as  to  one  defendant  but  not  as  to  another,  is 
not  sufficient.  The  court  should  be  asked  to  limit 
the  application  of  the  testimony  to  the  one  against 
whom  it  was  competent. 

4.  The  testimony  in  the  case  is  held  to  be  suffi- 
cient to  sustain  the  judgment  of  the  court. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Saline  county; 
S  O.  UiNDS,  Judge. 

This  was  an  action  brought  by  Bridgett 
Deverell  against  .Sarah  M.  and  Jasper  Taylor 
to  reform  and  correct  the  description  in  a  cer- 
tain conveyance  of  real  estate  theretofore 
made  by  the  Taylors  to  the  phdntiff.  The 
cause  was  tried  at  the  May  term,  1887,  and 
the  court,  upon  request  and  after  hearing  the 
testimony,  made  the  following  findings  of 
fact  and  of  law:  "(1)  That  the  plaintilT  was 
the  owner  of  16  acres  of  land  in  Saline  coun- 
ty, Kan.,  and  that  she  placed  the  same  in  the 


hands  of  Carlin  &  Supple,  real-estate  agents 
of  Salina,  Kan.,  for  sale.  (2)  That  the  de- 
fendant Sarah  P.  Taylor  was  the  owner  of  a 
piece  of  land  in  the  suburbs  of  the  city  of 
Salina,  Kan.,  beginning  east  of  Front  street 
and  on  the  north  side  of  the  Missouri  Pacific 
BailroEtd;  tliat  this  land  was  bounded  on  the 
north  by  an  alley,  west  by  Front  street,  south 
by  the  Missouri  Pacific  liaiiroad,  and  ending 
in  a  point  at  the  east,  and  containing  in  all 
about  two  and  one-half  acres.  (3)  That  the 
defendants  were  husband  and  wife.  (4)  That 
the  defendants  placed  their  land  in  the  hands 
of  Carlin  &  Supple,  real-estate  agents,  for 
sale.  (6)  That  Cariin  &  Supple,  knowing 
the  wants,  introduced  the  parties,  Robert 
Deverell,  husband  of  plaintiff,  and  Jasper 
Taylor,  of  the  defendants,  who  arranged  for 
a  trade  of  160  acres  of  land  of  the  plaintiff 
for  a  portion  of  the  two  and  ^  acres.  (6)  It 
was  agreed  that  the  defendant  would  deed  lo 
the  plaintiff,  in  consideration  of  her  160  acres, 
an  acre  and  a  half  of  the  west  front  of  the 
two  and  a  half  acre  tract.  (7)  That  Robert 
Deverell  and  Jasper  Taylor,  in  order  to  get 
the  number  of  feet  that  piece  would  be.  meas- 
ured from  the  west  line  towards  the  east,— 
measuring  with  a  tape-line  50  feet  long;  Rob- 
ert Deverell  carrying  the  end  with  the  ring  on, 
and  Jasper  Taylor  carrying  the  rear  end, 
having  the  number  on  the  line.  (8)  They 
measured  from  the  north-west  corner  through 
and  along  the  north  line  fence,  and  Taylor 
took  Deverell's  knife,  and  cut  a  notch  in  the 
top  board  of  the  fence;  (9)  Taylor  saying  that 
it  measured  166  feet.  (10)  They  then  meaS' 
ured  from  the  west  along  a  fence  about  the 
middle  of  the  lot  from  north  to  south,  and 
extending  from  the  west  line  east  to  a  point 
as  far  east  as  the  notch  on  the  north  fence 
they  had  made;  this  point  being  at  the  east 
point,  at  the  east  end  of  the  fence.  (11)  That 
Jasper  Taylor  told  Mr.  Supple,  who  made  the 
deed,  that  the  ground  was  166  feet  from  east 
to  west.  (12)  That  Supple  took  the  order  of 
description  from  an  old  deed,  and  wrote  '  166 
feet '  in,  as  he  had  been  told  by  Taylor.  (13) 
Deed  was  made  December  8,  1886;  and  on 
the  lOtb  or  11th  Supple  delivered  it  to  Robert 
Deverell,  who  placed  it  on  record  on  the  10th 
day  of  December.  (14)  Some  few  days  aft- 
erwards, Deverell  was  on  the  ground,  and 
Jasper  Taylor  said  to  him,  •  Your  166  feet 
only  corner  to  those  cherry  trees,'  pointing 
and  referring  to  two  trees  near  the  north 
end,  and  in  line  with  one  chat  stood  near  the 
south  line:  and  at  that  time  Deverell  disput- 
ed with  Taylor,  and  showed  him  the  notch 
that  they  bad  made  in  the  north  fence,  and 
claimed  all  the  land  west  of  that  notch,  and 
a  line  running  north  to  theend  of  the  middle 
fence.  (15)  That  the  original  amount  of  the 
land  was  to  include  all  of  the  orchard.  (16) 
That  the  166  feet  would  leave  the  greater 
portion  of  the  orchard  on  the  east  of  the  line, 
on  the  end  that  Taylor  keeps.  (17)  That 
224.06  feet  east  and  276  north  and  south 
would  contain  only  one  acre  and  724-1815  of 
an  acre,  or  less  than  one  and  one-half  acres. 
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(18)  That  said  deed  sbould  be  changed  so  as 
to  read  '226  feet,'  instead  of  ■  166  feet.'  " 
The  court  adjudged  and  decreed  that  the  deed 
should  be  corrected  by  describing  the  piece 
of  land  to  be  tlie  "  west  226  feet"  of  the  tract, 
instead  of  tlie  "west  166  feet,"  as  was  de- 
scribed in  the  deed,  and  that  the  plaintiff  be 
invested  with  the  full  and  complete  title  to 
80  much  of  the  land  as  is  thus  described.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  the  defendants  bring  the  case  to 
this  court  for  review. 

J.  G.  Mohler,  tor  plaintiff  in  error.  H.  8. 
Cunningham,  for  d^endant  in  error. 

JOHKSTON,  J.,  {after  stating  the  facts  as 
above.)  After  reading  the  record,  we  are  pre- 
pared to  concur  in  the  conclusion  of  the  dis- 
trict court.  It  is  urged  that  the  petition  does 
not  set  forth  facts  which  would  warrant  a 
reformation  of  the  deed  on  account  of  the 
fraudulent  representations  and  conduct  of 
the  defendants  in  the  court  below.  It  sets 
forth,  in  substance,  that  the  parties  agreed 
to  exchange  lands;  Mrs.  Deverell  giving  a 
quarter  section  for  a  small  tract  of  land,  of 
irregular  shape,  whicli  appears  to  be  in  or  ad- 
joining the  city  of  Salina.  The  latter  was  a 
portion  of  a  2^acre  tract,  and  it  was  agreed 
that  Taylor  should  convey  so  much  of  the 
whole  as  extended  from  the  west  side  to  a 
certain  named  point;  and  to  ascertain  the  di- 
mensions of  the  tract  so  as  to  describe  it  in 
the  conveyance,  it  was  measured  by  Mr. 
Taylor  and  Mr.  Deverell  with  a  tape-line 
furnished  by  Taylor  fur  that  purpose.  As 
they  measured  it,  it  was  foand  to  be  166  feet 
from  the  west  side  of  the  tract  to  the  point 
agreed  upon,  and  it  was  so  described  in  the 
deed.  The  tape-line  used  was  represented  by 
Taylor  to  be  40  feet  long,  whereas  it  was 
longer,  and  the  four  lengths  of  the  same  and 
^  feet  more,  which  was  the  measure  taken 
to  the  point  agreed  upon,  made  226  feet  in- 
stead of  166,  as  recited  in  the  deed. 

It  is  claimed  that  no  fraud  is  alleged,  nor 
any  statement  made  that  the  Deverells  relied 
on  the  representations  of  Taylor,  or  parted 
with  their  property -by  reason  of  his  fraud. 
It  is  alleged,  however,  that  Taylor  misrepre- 
sented the  length  of  the  tape-line,  and  thus 
wrongfully  decieived  the  plaintiff  as  to  the 
actual  extent  of  the  premises,  and  that,  by 
reason  of  his  wrongful  acts,  Mrs.  Deverell 
was  induced  to  part  with  her  title  to  a  quar- 
ter sectipn  of  land,  believing  that  she  was 
receiving  in  exchange  the  whole  tract  of 
land  agreed  upon,  and  that  by  his  wrong- 
ful conduct  she  has  been  defrauded  out  of  a 
tract  of  land  275^  feet  long  and  60  feet  wide, 
of  the  value  of  $500.  It  is  further  stated 
that  she  would  not  have  conveyed  her  160 
acres  of  land  to  the  Taylors  had  she  not  be- 
lieved that  the  deed  made  by  the  Taylors  in- 
cluded and  conveyed  all  the  land  pointed  out, 
and  which  it  was  agreed  the  Taylors  sliould 
<joeiyey  to  her.  We  think  the  petition  states 
a  cause  of  action.  The  deed  from  the  Taylors 
does  nut  express  the  agreement  of  the  par- 


ties, nor  embrace  the  entire  premises  which 
it  was  agreed  and  understood  sbould  be-con* 
veyed;  and  this  is  alleged  to  have  been  the 
result  of  the  fraudulent  representations  and 
conduct  of  Taylor.  It  is  plainly  cliarged 
that  the  plaintiff  lielow  was  misled  by  the 
fraudulent  misrepresentations  of  Taylor  as 
to  the  length  of  the  line  used  as  a  measure, 
and  that  by  his  deception  she  was  induced  to 
believe  that  the  description  placed  in  the 
deed  covered  the  entire  premises  which  the 
Taylors  had  agreed  should-  be  given  in  ex- 
change for  her  land.  A  conveyance  which, 
either  through  fraud  or  mistake,  fails  to  ex- 
press the  actual  agreement  of  the  parties, 
will  be  reformed  by  a  court  of  equity  so  as 
to  correspond  with  the  actual  contract,  and 
will  be  corrected  so  that  it  shall  embrace  all 
the  land  it  was  agreed  should  be  thereby 
conveyed.  It  is  true,  as  counsel  for  plaintiffs 
in  error  contend,  that  a  party  asking  for  a 
correction  on  the  ground  of  fraud  must  have 
relied  and  acted  upon  the  misrepresentation 
made,  to  entitle  him  to  relief  in  equity.  The 
petition,  we  think,  clearly  charges  sufficient 
to  show  that  the  fraud  and  deception  prac- 
ticed by  Taylor  misled  the  defendant  in  error, 
iindthat  it  was  solely  through  the  fraud  and 
artifice  of  Taylor  that  the  premises  were 
falsely  described  in  the  deed  sought  to  be 
corrected.  By  the  allegations  of  tlie  petition, 
Taylor  purposely  and  falsely  stated  a  material 
fact,  upon  which  Deverell  relied,  and  was 
Induced  to  act  to  her  prejudice;  and  this  is 
unjustifiable  either  in  law  or  morals,  and  is 
sufficient  ground  for  relief  in  equity. 

It  is  further  claimed  that  testimony  was 
erroneously  admitted  during  the  trial  of 
stiitements  made  by  Mr.  Taylor  after  the  con- 
veyance had  been  made  and  delivered,  and 
after  his  agency  for  Mrs.  Taylor  had 
ceased.  The  legal  title  of  the  land  was  in 
his  wife,  and  he  represented  her  in  its  man- 
agement and  control,  and  in  the  negotiations 
and  conveyance  of  the  land  to  Deverell.  He 
had  an  inchoate  interest  in  the  land,  was 
made  a  party  defendant,  and  was  charged, 
jointly  with  his  wife,  with  the  fraudulent 
conduct  which  resulted  in  a  misdescription 
of  the  premises  .igreed  to  be  conveyed.  It  is 
not  clear,  from  the  testimony,  that  the  state- 
ments objected  to  were  made  by  him  subse- 
quent to  the  delivery  of  the  deed.  However 
that  may  be,  we  think  the  testimony  was 
competent,  at  least  against  him  as  a  co-de- 
fendant; and  the  question  of  limiting  it  to 
him  was  not  suggested  by  the  objections  or 
the  motions  that  were  made.  The  c<iuse  was 
tried  before  the  court  alone,  and  we  think 
the  plaintiffs  in  error  suffered  no  prejudice 
from  the  rulings  upon  the  testimony. 

It  is  next  urged  that  the  judgment  is  not 
sustained  by  the  evidence.  It  is  true,  aa 
claimed,  that  to  sustain  a  reformation  of  a 
deed  the  testimony  showing  fravid  should  be 
clear  and  satisfactory  to  the  court.  There  is 
considerable  evidence  in  the  record  which 
clearly  tended  to  establish  the  fraud  charged 
in  the  petition.  It  is  true  that  that  offered 
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on  the  part  of  the  pLiintiSs  in  error  was 
in  direct  conflict  with  that  offered  by  Dever- 
ell,  but  this  conflict  has  been  settled  by  the 
court,  and  we  must  presume  that  it  applied 
proper  rules  in  determining  the  weight  and 
credibility  which  should  be  given  to  the  testi- 
mony. Evidently  the  testimony  of  the 
plaintiffs  in  error  was  not  believed  by  the 
court;  and,  there  being  sufllcient  evidence  to 
sustain  the  finding  that  was  made,  we  can- 
not, under  a  prevailing  rule  of  this  court, 
disturb  a  finding  so  sustained.  The  judg- 
ment will  be  aflirmed.  All  the  justices  con- 
curring. 


MS  Kan.  618)  

Franklin  Land  Co.  v.  Wea  Gas,  Coal  & 

Oil  Co. 

(Supreme  Court  of  Kansas.    April  4, 1890.) 

LbaSB  of  HoMBSTBAD — CONSBMT  OF  WiFB. 

1.  Joint  consent  of  liasband  and  wife  ia  neces- 
sary to  give  validity  to  a  lease  of  a  homestead, 
when  such  lease  Interferes  with  the  occupancy  and 
use  of  a  homestead  by  the  wife. 

2.  A  lease  of  s  homestetul  for  the  period  of  25 
years,  with  privilege  of  prospecting  for  gas,  coal, 
oil,  and  other  minerals,  upon  any  or  all  portions  of 
said  homestead,  at  the  pleasure  of  the  lessee,  and  to 
erect  derricks,  enKine-bouses,  and  buildiiif;s  for 
storage  purposes,  if  needed,  may  Interfere  with  the 
use  and  occupancy  of  the  homestead  by  the  wife, 
and  therefore  requires  joint  consent  of  husband 
and  wife  to  give  it  validity. 

{Syllabus  by  Strang,  V.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Miami  county;  J.  P.  Hindman, 
Judge. 

Meehem  *  Smart,  for  plaintiff  in  error. 
Beeson  &  Baker  and  /.  A.  Hoag,  for  defend- 
ant in  error. 

Strang,  C.  Action  to  quiet  title.  July 
23.  1886.  Robert  Dunn  and  wife,  Gertrude, 
were  the  owners  of  a  tract  of  80  acres  of  land 
near  the  city  of  Paola,  in  Miami  county, 
which  they  occupied  as  a  homestead.  On 
that  day  Robert  Dunn  leased  said  land  to  the 
Wea  Gas,  Coal  &  Oil  Company  for  the  period 
of  25  years,  with  the  privilege  of  renewal  at 
the  expiration  of  said  lease  for  another  period 
of  25  years,  giving  said  company  the  right  to 
erect  derricks,  engine-houses,  and  otiier  build- 
ings necessary  for  use  in  drilling  and  pros- 
pecting for  gas,  coal,  oil,  and  other  miner- 
als, for  storing  the  product  of  its  mines,  and 
of  excavating  mains  and  laying  pipes  to  con- 
duct its  oil  and  gas  over  said  lands.  March 
I,  1887,  Robert  Dunn  and  wife  made  a  con- 
tract for  the  sale  of  said  land  to  J.  L.  R. 
Wadsworth,  who  afterwards  assigned  said 
contract  tu  I.  K.  Boicourt.  Dunn  and  wife 
afterwards,  pursuant  to  said  contract,  con- 
veyed the  premises  to  said  Boicourt,  who  sub- 
sequently conveyed  the  same  to  the  plaintiff 
company.  The  contract  from  Dunn  and  wife 
to  Wadsworth,  and  the  assignment  thereof 
by  Wadsworth  to  Boicourt,  both  recited  a 
lease  from  Robert  Dunn  to  the  Wea  Gas,  Coal 
&  Oil  Company.  Boicourt  and  the  plaintiff 
both  knew  of  the  lease  by  Robert  Dunn  to 
the  defendant  before  obtaining  any  interest  in 
said  land.    The  trial  was  by  the  court,  which 


made  special  findings  of  fact  and  law,  upon 
which  judgment  was  rendered  in  favor  of  the 
defendant  below.  Motion  for  new  trial;  mo- 
tion overruled;  to  which  ruling  the  plaintiff 
excepted,  and  now  comes  here  by  his  case 
made,  seeking  a  reversal  of  the  judgment  of 
the  district  court,  and,  as  grounds  therefor, 
alleges  tliat  said  court  erred  in  rendering  judg- 
ment in  favor  of  the  defendant  below,  when 
said  judgment  should  have  been  in  favor  of 
the  plaintiff  below  for  the  relief  prayed  for. 
Second.  That  the  court  erred  in  overruling 
the  motion  of  the  plaintiff  for  a  new  trial. 

The  findings  of  fact  and  of  law  of  the  trial 
court  are  as  follows:  "(1)  That  on  the  23d 
day  of  July,  1886,  and  for  a  long  time  prior 
thereto,  Robert  Dunn  was  the  owner  of  the 
south  one-half  of  the  north-west  quarter  of 
section  15,  in  township  17,  of  range  23,  in 
Miami  county,  Kansas,  except  four  acres,  be- 
fore that  time  conveyed  by  said  Dunn  to  the 
Cordova  Glass  Company,  and  one  and  one- 
tenth  acres  conveyed  to  B.  Miller,  and  the 
Missouri  Pacific  Railroad  right  of  way.  (2) 
That  said  Dunn  then,  and  during  all  the 
times  hereinafter  mentioned,  was  and  still  is 
a  married  man,  and  the  head  of  a  family,  oc- 
cupying said  land  with  his  family  as  a  home- 
stead, except  that  the  land  mentioned  in 
plaintiff's  petition  has  not  been  in  possession 
of  or  occupied  by  said  Dunn  or  family  since 
the  conveyance  to  Boicourt,  as  hereinafter 
mentioned.     (8)  On  the  23d  day  of  July. 

1886,  said  Dunn  executed  and  delivered  to 
the  defendant  company  a  written  lease,  a  true 
copy  of  which  is  attached  to  defendant's  an- 
swer, and  marked  'Exiiibit  A.'and  said  lease 
was  filed  fur  record  on  the  27th  day  of  April. 

1887,  in  the  office  of  the  register  of  deeds  of 
Miami  county;  that  said  lease  was  acknowl- 
edged on  said  23d  day  of  July,  1886,  by 
said  Dunn,  before  George  Kingsley,  a  notary 
public  of  said  county,  but  that  said  certifi- 
cate of  acknowledgment  was  not  indorsed 
upon  or  attached  to  said  instrument  until  long 
after  the  delivery  thereof,  but  was  made  be- 
fore said  lease  was  filed  for  record ;  and  tliat 
Robert  H.  Balding,  president  of  the  Wea 
Coal,  Gas  &  Oil  Company,  did  not  sign  said 
lease  until  some  time  after  its  delivery  to 
defendant  by  Dunn.  (4)  That  on  the 
1st  day  of  March,  1887,  Robert  Dunn  and 
Gertrude  Dunn,  his  wife,  executed  and  de- 
livered to  J.  L.  li.  Wadsworth  the  contract 
attached  to  the  answer  of  the  defendant  here- 
in, and  marked  'Exhibit  B,'  and  upon  the  5th 
day  of  March,  1887,  said  contract  was  duly 
acknowledged,  and  was  duly  recorded  in  the 
office  of  the  register  of  deeds  of  said  Miami 
county.  (5)  That  on  the  9tb  day  of  May. 
1887,  J.  L.  R.  Wadsworth  and  wife  assigned 
said  last- mentioned  contract  to  I.  W.  Boi- 
court, as  shown  in  Exhibit  G,  attached  to 
said  answer.  Said  assignment  was  reconled 
in  the  office  of  the  register  of  deeds  of  said 
county  on  the  13th  day  of  May,  1887.  On 
the  17th  day  of  May,  1887,  Robert  Dunn  and 
Gertrude  Dunn,  his  wife,  executed  and  de- 
livered to  L  W.  Boicourt  the  deed  set  forth 
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in  Exhibit  D  of  defendant's  answer.  Said 
deed  was  acknowledged  May  9,  1887,  and  re- 
corded in  said  register's  office,  May  13, 1887. 
(6)  On  the  14th  day  of  May,  1887,  said  I.  W. 
Bolcourt  and  wife  executed  and  delivered  to 
the  plaintiff  a  deed  of  general  warranty,  con- 
veying the  land  described  in  plaintiff's  peti- 
tion. >aid  deed  was  executed  and  delivered 
by  and  through  J.  £.  Maxwell,  as  attorney 
in  fact  of  the  said  I.  W.  Boicourt  and  wife, 
and  WHS  recorded  in  the  office  of  said  register 
of  deeds,  June  30,1887.  Thepower  of  attor- 
ney authorizing  said  Maxwell  to  execute  and 
deliver  said  deed  was  recorded  in  said  office 
May  13.  1887.  (7)  Said  Franklin  Land  Com- 
pany was  organized  as  a  corporation  under 
the  laws  of  thestate  on  the28tb  day  of  April, 
1887.  The  director?  of  said  company  at  the 
time  of  its  organization  were,  and  ever  since 
said  time  have  been,  L.  C.  Wasson,  I.  W.  Boi- 
court, W.  C.  Bradley,  H.  P.  Faris,  and  L.  M. 
Hair;  and  the  officers  Of  said  company  then 
were,  and  still  are,  L.  C.  Wassen,  president; 
W.  C.  Bradley,  secretary;  I.  W.  Boicourt, 
treasurer;  and  the  stockholders  of  said  com- 
pany at  and  ever  since  its  organization  were 
and  are  the  directora  above  named,  H.  C. 
Mechem,  H.  C.  Jones,  and  J.  £.  Maxwell. 
All  of  the  above-named  stockholdprs  were 
interested  in  the  purchase  of  the  land  in  con- 
troversy except  J.  E.  Maxwell,  and  contrib- 
uted towards  the  payment  for  the  land;  said 
assignment  from  VVadsworth  and  wife  to  I. 
W.  Boicourt  having  been  taken  to  said  Boi- 
court in  trust  for  the  persons  [except  J.  £. 
Maxwell]  who  became  the  stockholders  of 
the  said  Franklin  Land  Company.  But  said 
J.  E.  Maxwell  was  not  originally  interested  in 
the  purchase  of  said  land,  and  became  a  stock- 
holder and  member  of  said  company  after  the 
purchase  of  said  land  by  Boicourt,  and  the  de- 
livery of  the  deed.  (8)  That  said  J.  £.  Max- 
well acted  as  the  agent  of  said  Wads  worth  in 
obtaining  the  contract  from  Dunn  and  wife 
to  said  Wads  worth,  and  acted  as  the  agent 
of  said  Boicourt  in  obtaining  a  deed  to  said 
land  from  Dunn  and  wife  to  said  Boicourt. 
(9)  That  within  ten  days  after  the  execution 
and  delivery  of  said  lease  from  Dunn  to  de- 
fendant, the  defendant  entered  upon  said 
homestead  premises,  and  erected  thereon  a 
derrick,  and  placed  thereon  an  engine  and 
other  machinery  and  tools,  and  then  and  there 
commenced  boring  for  gas,  coal,  oil,  and  other 
mineral,  and  has  continued  said  work  atin- 
.  tervals  until  within  one  month  of  the  trial  of 
this  action,  boring  to  adepth  of  550  feet;  and 
has  expended  in  tlie  prosecution  of  said  work 
from  $1,500  to  $1,600,  and  that  said  derrick, 
engine,  and  other  machinery  still  remain  on 
said  premises  where  originally  placed,  but  are 
not  on  any  part  of  the  land  owned  by  plaintifP, 
and  mentioned  in  plaintiff's  petition,  and  that 
the  defendant  has  not  done  any  work  or  act  o'n 
the  land  mentioned  in  said  petition  under  said 
lease,  and  has  not  at  any  time  had  possession 
of  said  premises  described  in  said  petition,  ex- 
cept as  above  stated,  so  that  said  work  is  now 
temporarily  suspended.    (10)  That  said  Hub- 


ert Dunn  is  a  member  of  said  WeaGas,  Coal  & 
Oil  Company,  and  is  the  owner  of  said  engine 
and  machinery.  (11^  Tiiat  at  the  time  of 
the  execution  of  said  lease  by  said  Bobert 
Dunn  to  the  defendant  company  said  Ger- 
trude Dunn  knew  of  the  execution  of  the 
same,  and  did  not  object  to  the  execution  of 
said  lease  by  said  Bobert  Dunn,  and  that  she 
knew  of  the  work  having  been  done  by  the 
defendant  on  said  homestead  premises,  but 
did  not  at  any  time  make  any  objections 
thereto.  (12)  That  at  the  time  of  the  as- 
signment of  said  contract  by  said  J.  L.  Wads- 
worth  and  wife  to  said  I.  W.  Boicourt,  said 
Boicourt  had  actual  notice  of  the  existence 
of  said  lease,  and  of  the  entry  of  defendant 
company  on  said  homestead  premises,  and 
work  then  performed  by  them  under  said 
lease.  (13)  That  at  the  time  of  the  execution 
and  delivery  of  said  deed  from  I.  W.  Boi- 
court and  wife  to  the  plaintifT,  the  plaintiff, 
by  and  through  its  president  and  treasurer, 
had  actual  notice  of  the  execution  and  de- 
livery of  said  lease  by  said  Robert  Dunn  to 
defendant,  and  actual  notice  that  defendant 
had  entered  upon  said  homestead  premises, 
and  there  performed  work  and  expended 
money  under  said  lease.  (14)  On  the  fore- 
going facts  the  court  finds  for  the  defendant 
and  against  the*  plaintiff.  Conclusions  of 
Law.  (1)  That  said  lease,  executed  and  de- 
livered as  aforesaid  by  said  Robert  Dunn  to 
said  defendant  company,  confers  upon  de- 
fendant a  lawful  right  and  license  to  enter 
upon  the  premises  therein  described,  for  the 
purpose  of  drilling,  boring,  and  excavating 
upon  and  into  said  land,  to  obtain  the  oil, 
gas,  coal,  and  other  mineral  substances  lying 
under  the  surface  of  said  soil,  for  the  term  of 
twenty-five  years,  and,  under  the  conditions 
set  out  in  said  lease,  so  far  and  in  such  manner 
as  shall  not  materially  oi  unreasonably  inter- 
fere with  the  occupation  and  use  of  said  prem- 
ises by  said  Dunnand  family  as  a  homstead; 
subject,  however,  to  the  limitation  that  the 
defendant  cannot  enter  upon  the  surface  of 
the  land  purchased  and  platted  by  plaintiff 
into  lots  and  streets,  or  drill  or  sink  shafts 
thereon,  but  is  entitled  to  the  giis,  coal,  oil, 
and  other  mineral  under  the  surface  of  said 
land,  platted  as  aforesaid.  (2)  That  plaintiff 
is  not  entitled  to  the  relief  prayed  for  in  its 
petition.  (3)  That  defendant  is  entitled  to  a 
judgment  against  plaintiff  for  its  costs  here- 
in expended." 

The  question  in  this  case  is  raised  by  the 
inquiry,  is  the  lease  executed  by  Robert 
Dunn,  July  23,  1886,  to  the  Wea  Gas,  Coal 
&Oil  Company,  valid?  If  it  is,  the  judgment 
of  the  court  below  should  be  afUrmed.  If 
not,  such  judgment  should  be  reversed.  Sec- 
tion 9,  art.  15,  of  the  constitution,  ordains 
that  a  homestead  shall  not  be  alienated  with- 
out the  joint  consent  of  the  husband  and 
wife,  when  that  relation  exists.  Section  1, 
c.  38,  Comp.  Laws  1879,  follows  the  above 
constitutional  provision,  and  is  identical  with 
it. 

The  first   question  'for   consideration  is 
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whether  a  lease,  such  as  was  made  by  Dunn  to 
the  defendant  company,  may  be  considered  an 
alienation  of  the  humestead,  or  any  interest  in 
the  same.  This  court  in  Coughlin  v.  Coughlin, 
26  Kan.  116,  referred  to  anil  approved  in  Pil- 
cher  V.  RaUroad  Co.,  38  Kan.  516. 16 P«o.  Rep. 
945,  held  that  a  lease  of  a  homstead,  under 
which  the  lessee  takes  possession  of  tlie  premi- 
ses in  such  a  way  as  to  interfere  with  tlie  pos- 
session and  enjoyment  bv  the  wife  of  the  home- 
stead, is  such  an  alienation  of  the  homestead 
as,  under  the  constitulioa  and  statute  above 
cited,  requires  joint  consent  of  the  husband 
and  wife.  Is  the  lease  under  which  the  de- 
fendant claims  one  that  may  interfere  with 
the  occupancy  and  use  of  the  homestead  by 
the  wife  of  Robert  Dunn.  We  tliinlc  it  is. 
Under  it  tlie  defendant  may  occupy  as  much 
of  the  homestead  as  he  thinks  is  necessary  to 
erect  thereon  derricks  and  engine-liuuses;  to 
prospect  for  gas,  coal,  oil,  or  any  other  min- 
eral substance:  and,  if  anything  valuable  is 
found,  to  erect  buildings  in  which  to  store 
such  product.  Under  such  a  lease  the  de- 
fendant has  power,  should  it  deem  necessary 
or  desirable,  to  occupy  any  part  or  the  wliole 
of  the  Dunn  homestead.  Thus,  tested  by 
the  rule  of  this  court,  as  established  by  the 
cases  above  cited,  nothing  short  of  the  joint 
consent  of  Dunn  and  wife 'could  render  the 
lease  in  question  valid.  Does  the  record 
show  such  consent?  Looking  to  the  Bndings 
of  fact,  we  fail  to  discover  that  there  was  any 
consent  on  the  part  of  Mrs.  Dunn;  much 
less  a  joint  consent  with  her  husband.  The 
court  flnds  that  at  tlie  time  of  the  execution 
of  said  lease  by  Robert  Dunn,  his  wife,  Ger- 
trude Dunn,  knew  of  the  execution  of  the 
same,  and  did  not  object  to  the  execution 
thereof.  This  does  not  prove  consent.  She 
was  not  called  upon  to  object.  It  was  not  a 
case  where  silence  gives  consent.  No  pre- 
sumption from  silence  can  be  indulged  by  the 
court  which  affects  adversely  the  rights  of 
the  wife  in  her  homestead.  To  render  such 
a  lease  valid  it  must  aflBrmatively  appear  that 
she  consented  to  the  making  of  said  lease, 
and  that  her  consent  was  a  joint  consent 
with  that  of  her  husband.  But  it  is  asserted 
that  on  March  1,  1887,  Dunn  and  wife  joint- 
ly executed  a  contract  of  sale  for  said  prem- 
ises to  J.  L.  R.  Wadsworth,  in  which  they 
jointly  recognized  the  lease  made  by  Robert 
Dunn  to  the  defendant  company,  and  thus 
ratified  and  jointly  consented  to  such  lease. 
The  Wadsworth  contract  did  recite  a  lease 
from  Dunn  to  the  defendant  company,  but 
we  are  unable  to  say  it  was  the  lease  relied 
upon  by  the  defendant  herein.  The  lease 
recited  in  the  Wadsworth  contract  differs 
very  materially  in  some  respects  from  the 
lease  relied  on.  The  lease  set  up  by  the  de- 
fendant in  its  answer,  and  upon  which  it 
predicates  its  right  to  recover,  reserves  its  a 
royalty  to  the  Dunns  one-twentieth  of  the 
product  resulting  from  any  valuable  discov- 
ery made  pursuant  to  the  purposes  of  the 
lease;  while  the  lease  recited  in  the  Wads- 


worth contract  reserves  as  a  royalty  one-fifth- 
of  any  such  find.  This  variance  between 
the  real  lease  and  the  recital  in  the  Wads- 
worth contract  practically  destroys  any  sup- 
posed ratification  of  the  lease  by  the  joint  exe- 
cution of  the  Wadsworth  contract  by  Dunn 
and  wife.  If  the  lease  by  Dunn  to  defend- 
ant company  was  fully  set  out  in  the  Wads- 
worth contract,  so  that  no  question  of  iden- 
tity existed  to  render  the  matter  of  alleged 
recognition  and  ratification  doubtful,  still,  in 
the  absence  of  any  finding  by  the  court, 
which  had  the  evidence  before  it,  that  Mrs. 
Dunn  consented  to  the  lease  by  her  husband 
to  defendant  company,  we  would  not  feel 
justified  in  saying  that  there  was  such  a  joint 
consent  by  husband  and  wife  to  the  lease  in- 
question  as  would  render  it  valid.  It  is  evi- 
dent from  the  fact  that  the  trial  court  made 
a  finding  that  Mrs.  Dunn  knew  of  the  exe- 
cution of  the  lease  by  her  husband  to  the  de- 
fendant that  she  did  not  object  to  the  same; 
that  the  court  could  find  nothing  further  in 
the  evidence  upon  which  to  t>ase  consent  to- 
such  a  lease  on  the  part  of  Mrs  Dunn.  Hav- 
ing made  a  finding  on  the  subject,  the  court 
undoubtedly  made  it  as  complete  as  the  evi- 
dence would  warrant,  and  this  conclusion  is 
supported  and  reinforced  by  the  fact  that 
the  trial  court,  upon  the  findings  as  made,, 
rendered  judgment  for  the  defendant. 

We  do  not  think  the  doctrine  of  estoppel, 
contended  for  by  the  defendant,  applies.  We- 
do  not  think  Mrs.  Dunn  would  be  estopped, 
in  a  proceeding  to  set  aside  the  lease  in  ques- 
tion, by  the  recital  in  the  Wadsworth  con- 
tract, even  were  the  recital  identical  with 
the  lease.  The  defendant  was  not  a  party  to 
the  Wadsworth  contract,  and  did  not  in  any 
way  rely  on  tlie  recitals  therein.  Ita  lease 
was  made  and  accepted  by  it  long  liefore  the 
Wadsworth  contract  was  executed;  and  it 
knew  nothing  of  the  Wadsworth  contract 
and  recital,  so  far  as  the  record  shows,  until 
said  contract  was  placed  of  record,  and  theut 
got  its  information  in  common  with  the  rest 
of  the  world.  It  cannot  be  said  tliat  the  de- 
fendant was  at  any  time  in  any  way  af- 
fected adversely  by  the  recital  contained  ia 
the  Wadsworth  contract.  If  the  recital  in 
the  Wadsworth  contract  tail,  the  defendant 
is  no  worse  off  tlian  before.  If  Mrs.  Dunn 
would  nob  be  estopped  by  reason  of  the  re- 
cital in  the  Wadsworth  contract,  we  do  not 
see  how  her  grantees  could  be  estopped  there- 
by. Nor  do  we  think  the  plaintiff  is  es-  . 
topped  by  any  knowledge  on  its  part  of  the 
existence  of  the  lease  by  Dunn  to  the  de- 
fendant. Plaintiff  had  a  right,  knowing  of 
the  lease,  to  rely  upon  its  belief  that  it  was 
void  under  the  constitutional  and  statutory 
provisions  relating  to  homesteads. 

We  recommend  that  the  judgment  of  the 
district  court  be  reversed,  and  the  case  sent 
back  for  a  new  trial. 

Per  Curiam.  It  is  bo  ordered;  all  the 
justices  concurring. 
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(43  Kan.  434) 

KiRKPATBIOK  V.  GRAT. 
(Supreme  Court  of  Kansas.    April  4, 1890.) 
Pbomissokt  Notb — Action  aoaisst  Subett. 
The  holder  of  a  promissory  note  may,  at  his 
option,  bring  and  maintain  an  action  against  one 
\rho  signed  the  same  as  surety  only,  and  cannot 
be  compelled  to  bring  in  the  prlDcipal  debtor  as  a 
party  defendant  in  order  to  have  it  determined 
who  ia  primarily  liable  on  the  note,  or  to  give  the 
surety  the  benefit  of  the  provisions  of  section  470 
of  the  Code,  as  that  section  only  applies  in  cases 
-where  the  principal  and  surety  are  jointly  sued. 
{Hyllabu*  by  the  Court.) 

Error  Irom  district  court.  Harper  county; 
J.  T.  Hekuick,  Judge. 

George  E.  Mcifahon,  for  plaintifT  in  error. 
Shepard,  Grove  A  8?upard,  lor  defendant  in 
•error. 

Johnston,  J.  Tliis  was  an  action  to  re- 
'Cover  on  a  promissory  note  executed  May  11, 
1886,  by  J.  St.  Clair  Gray,  W.  R.  Kirkpat- 
rick,  and  C.  P.  Aspinwall,  for  the  sum  of 
-9200,  payable  to  the  First  ^rational  Bank  of 
Anthony,  Kan.,  60  days  after  date,  with  in- 
terest at  12  per  cent,  per  annum  after  ma- 
turity. Clara  Gray,  the  wife  of  J.  St.  Clair 
Gray,  brought  this  action  against  W.  R.  Kiric- 
Patrick  alone,  alleging  that  she  purchased 
the  note  from  the  bank  on  J  uly  20, 1886,  and 
that  she  was  the  owner  and  legal  holder  of 
the  same.  In  his  answer,  Kirkpatrick  al- 
leged that  J.  St.  Clair  Gray  was  the  principal 
debtor,  and  that-  he  was  surety  only,  and  re- 
ceived no  part  of  the  consideration  for  which 
the  note  was  given;  that  Gray  was  at  the 
time  of  the  commencement  of  the  action,  and 
stilt  is,  a  resident  of  Harper  county,  within 
the  jurisdiction  of  the  court;  and  he  asked 
,  that  Gray  be  brought  in  and  made  a  party 
defendant  in  the  action;  and  that,  failing  in 
this,  judgment  sliould  be  rendered  in  favor 
of  defendant  for  costs.  It  was  conceded  at 
the  trial  that  Kirkpatrick  signed  the  note, 
that  the  same  was  due  and  unpaid,  but  it 
was  contended  that  he  was  a  surety  only,  and 
that  the  action  thereon  could  not  be  main- 
tained against  him  alone,  the  principal  being 
a  resident  of  the  county,  and  within. the  ju- 
risdiction of  the  court.  A  general  Bnding 
was  made  in  favor  of  the  plaintiff,  and  upon 
this  the  judgment  sought  to  be  reversed  was 
based.  There  is  a  dispute  between  the  par- 
ties in  regard  to  whether  Kirkpatrick  Is  a 
principal  msker  or  only  a  surety,  but  the 
view  we  take  renders  that  an  immaterial  is- 
sue in  this  pfoceeding.  The  question  to  be 
determined  is  whether  the  owner  and  holder 
of  a  promissory  note  may  bring  his  action 
against  the  surety  alone,  or  can  he  be  com- 
pelled to  bring  in  the  principal  debtor  in  or- 
der that  the  j  udgment  may  t>e  rendered  agai  nst 
the  one  primarily  liable,  and  that  the  prop- 
erty of  the  principal  debtor  shall  be  exhausted, 
as  provided  in  section  470  of  the  Civil  Code? 
The  statute  provides  that  "in  all  cases  of  joint 
obligations  and  joint  assumptions  of  copart- 
ners or  others,  suits  may  be  brought  and  pros- 
ecuted against  any  one  or  more  of  those  who 
are  so  liable."    Gon.  St.  1889,  par.  1101. 
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In  section  39  of  the  Civil  Code  it  is  enacted 
that  "persons  severally  liable  upon  the  same 
obligation  or  instrument,  including  the  par- 
ties to  bills  of  exchange  and  promissory  notes, 
and  indorsers  and  guarantors,  may  all  or  any 
of  them  be  included  in  the  same  action,  at 
the  option  of  the  plaintiff."  In  Whittenhall 
V.  Korber,  12  Kan.  618,  it  was  decided  that 
several  makers  of  a  promissory  note  were  sev- 
erally liable,  and  might  be  proceeded  against 
separately,  and  if  all  were  sued  in  one  action 
the  plaintiff  might  dismiss  his  action  as  to 
any  one  of  the  defendants,  and  proceed 
against  the  remaining  defendants.  Swerds- 
feger  v.  State,  21  Kan.  475,  was  an  action 
upon  a  recognizance,  in  which  it  was  decided 
that  an  action  may  be  maintained  against  the 
surety  alone,  without  joining  the  principal 
as  defendant;  and  it  was  also  held  that  sec- 
tion 470  of  the  Code  only  applies  where  the 
principal  debtor  is  one  of  the  defendants,  and 
does  not  take  away  the  right  given  elsewhere 
to  sue  the  surety  alone.  See,  also.  Silvers  v. 
Foster,  9  Kan.  56;  Alvey  v.  Wilson,  Id.  404; 
Jenks  v.  School-Dist.,  18  Kan.  356.  We  see 
no  conflict  between  sections  39  and  470  of  the 
Code.  Section  89  confers  upon  the  plaintiff 
the  option  or  privilege  of  suing  any  one  of 
those  who  are  severally  liable  on  a  promis- 
sory note,  and  section  470  simply  provides 
for  cases  where  the  principal  debtor  and 
surety  are  jointly  sued,  and  has  no  applica- 
tion where  they  are  sued  severally.  See, 
also,  Wilkins  v.  Bank,  31  Ohio  St.  565.  The 
Code  affords  ample  remedies  for  the  protec- 
tion of  a  surety  who  is  compelled  to  pay  the 
debt  of  his  principal.  Civil  Code,  §§  480, 
529-531.  The  fact  that  Clara  Gray  was  the 
wife  of  one  of  the  makers  of  the  note  does 
not  deprive  her  of  any  of  the  remedies  af- 
forded by  the  law.  Judgment  affirmed.  All 
the  justices  concurring. 


(43  Kan.  S80) 

Sanger  v.  Bios  et  al. 
{Supreme  Co/art  of  Kansas.  April  4,  1890.) 
Taz-Dbeds—Vausitt— -Macau AX  Tax. 
1.  Ordinarily,  a  tax-deed  should  be  strictly 
construed;  but  where  a  tax-deed  has  been  of  rec- 
ord for  more  than  five  years,  and  the  claimant  un- 
der it  has  been  in  the  actual  possession  of  the  prop- 
erty conveyed  by  itduring  all  that  time,  making  im- 
Erovements  thereon,  and  no  person  claiming  to 
ave  any  interest  in  the  property  at  any  time  dur- 
ing the  period  that  elapsed  irom  the  time  when 
the  taxes  were  first  levied  upon  the  property,  till 
after  more  than  five  years  had  elapsed  from  the 
time  of  the  recording  of  the  tax-deed,  has  ever 
made  any  claim  to  the  property  as  against  the 
claimant  under  the  tax-deed,  but  only  a  person 
claiming  under  a  quitclaim  deed,  executed  after 
more  than  five  vears  had  elapsed  from  the  date  of 
the  recording  of  the  tax-deed,  and  for  the  expressed 
consideration  of  only  one  dollar,  has  ever  at- 
tempted to  disturb  the  rights  of  the  party  claim- 
ing under  the  tax-deed,  and  where  such  tax-deed, 
if  It  were  so  construed  as  to  make  the  facts  there- 
in stated  correspond  precisely  with  the  actual 
facts,  would  necessarily  be  held  to  be  valid,  such 
tax-deed  should  be  liberally  construed  for  the  pur- 
pose of  upholding  and  enforcing  it. 

3.  And  furUier  held,  that  the  tax-deed  in  ques- 
tion does  not  show  affirmatively,  and  upon  ite  face, 
that  the  tax-sale  certificate  was  assigned  for  only 
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a  portion  of  the  taxes  remaining  due  and  unpaid 
at  the  date  of  the  assignment. 

8.  Where  a  tax-deed,  executed  in  1881,  upon  a 
tax-sale  made  in  1U74  for  taxes  levied  in  18T3,  re- 
cites that  the  assignmentof  the  tax-sale  certiQcate 
was  made  by  the  county,  and  does  not  specifically 
say  that  it  was  made  by  the  county  clerk,  Tield 
sufficient. 

4.  Although  a  "macadam  tax"  levied  and  as- 
sessed by  a  city  of  the  second  class  is  only  a  "  spe- 
cial assessment  for  improvements,  "yet  it  is  such  a 
tax  that  when  certified  by  the  city  clerk  to  the 
county  clerk,  and  placed  on  the  county  tax-roll, 
the  property  against  which  it  is  assessed  may  be 
sold  for  such  tax,  and  a  tax-deed  may  be  executed 
upon  such  sale. 

5.  And  such  a  tax-deed,  it  sufficient  in  form, 
will  be  prima  fade  valid. 

(.Syllabus  by  the  Court) 

Error  from  district  court,  Bourbon  county; 
C.  O.  Fkench,  Judge. 

This  was  an  action  in  tlie  nature  of  eject- 
ment, brougtit  in  tlie  district  court  of  Bour- 
bon county  on  June  3, 1887,  by  David  K.  Rice 
against  I.  S.  Sanger  and  others,  to  recover 
the  N.  i  of  lot  No.  12,  in  bloclc  No.  102,  in 
Ft.  Scott,  Kan.  Afterwards,  Oscar  Rice 
was  substituted  as  plaintiff  in  the  place  of 
David  R.  Rice.  The  case  was  tried  before 
the  court  without  a  jury,  and  the  court  made 
special  flndtngs  of  fact  and  conclusions  of  law, 
and  upon  such  findings  and  conclusions  ren- 
dered judgment  in  favor  of  the  plaintiff,  and 
against  the  defendant,  for  the  property  in 
controversy;  but,  on  the  other  side,  rendered 
judgment  that  the  defendant  Sanger  was 
entitled  to  receive  from  the  plaintiff,  for  tax- 
es paid  and  improvements  made  by  Sanger, 
the  sura  of  $871.78.  It  is  not  necessary  to 
give  a  copy  of  the  findings  of  fact  or  conclu- 
sions of  law;  but,  as  the  principal  question 
involved  in  this  case  is  whether  a  certain  tax- 
deed  is  valid  or  not  upon  its  face,  it  will  be 
proper  to  give  a  copy  of  such  tax-deed.  Such 
tax-deed,  omitting  the  acknowledgment, 
reads  as  follows:  "Know  all  men  by  these 
presents,  that  whereas,  the  following  de- 
scribed real  property,  viz.,  north  half  of  lot 
No.  twelve,  (12,)  in  block  No.  one  hundred 
and  two,  (102.)  in  the  city  of  Fort  Scott,  situ- 
ated in  the  county  of  Bourbon  and  state  of 
Kansas,  was  subject  to  taxation  for  the  year 
A.  D.  1873;  and  whereas,  the  taxes  assessed 
upon  said  real  property  for  the  year  aforesaid 
remained  due  and  unpaid  at  the  date  of  the 
sale  hereinafter  mentioned;  and  whereas, 
the  treasurer  of  said  county  did,  on  the  2lBt 
day  of  May,  1874,  by  virtue  of  the  authority 
in  him  vested  by  law,  at  the  sale  begun  and 
publicly  held  on  the  first  Tuesday  of  May, 
A.  D.  1874,  expose  to  public  sale,  at  the 
county-seat  of  said  county,  insubstantial  con- 
formity with  all  the  requisitions  of  the  stat- 
ute in  such  cases  made  and  provided,  the  real 
property  above  described,  for  the  payment  of 
the  taxes,  interest,  and  costs  then  due  and  re- 
maining unpaid  upon  said  property;  and 
whereas,  at  the  time  and  place  aforesaid, 
there  being  no  bidders  for  said  property,  said 
property  could  not  be  sold  for  the  amount  of 
taxes  and  charges  thereon,  and  said  N.  half, 
lot  12,  block  102,  in  the  city  of  Fort  Scott, 


Kansas,  was  bid  off  by  the  county  treasurer 
for  the  county  of  Bourbon  for  the  sum  of 
forty-one  dollars  and  thirty-four  cents,  l)eing 
the  whole  amount  of  taxes,  interest,  and 
costs  then  due  and  remaining  unpaid  on  said 
property;  and  whereas,  the  said  county  of 
Bourbon  did,  on  the  15th  day  of  September, 

A.  D.  1881,  duly  assign  the  certificate  of  the 
sale  of  the  property,  as  aforesaid,  and  all  its 
right,  title,  and  interest  to  said  property,  to 
John  F.  Cottrell,  of  the  county  of  Bourbon 
and  state  of  Kansas,  for  the  sum  of  one  hun- 
dred and  ninety-two  and  59-100  dollars,  in  full 
of  taxes,  costs,  and  interest  on  said  property 
for  the  year  1873,  for  macadam  tax  only;  and 
whereas,  over  three  years  have  elapsed  since 
the  date  of  said  sale,  and  the  said  property 
has  not  been  redeemed  therefrom  as  provid- 
ed by  law:  Now,  therefore,  I,  L.  B.  Welch, 
the  county  clerk  of  the  county  aforesaid,  for 
and  in  consideration  of  the  said  sum  of  one 
hundred  and  ninety-two  dollars  and  fifty- 
nine  cents,  taxes,  costs,  and  interest  due  on 
said  lands  for  the  years  aforesaid,  to  the  treas- 
urer paid  as  aforesaid,  and  by  virtue  of  the 
statute  in  such  cases  made  and  provided,  have 
granted,  bargained,  sold,  and  by  these  pres- 
ents do  grant,  bargain,  sell,  unto  the  said 
John  F.  Cottrell,  his  heirs  and  assigns,  the 
real  property  last  hereinbefore  described;  to 
have  and  to  hold  unto  him,  the  said  John  F. 
Cottrell,  his  heirs  and  assigns,  forever,  sub- 
ject, however,  to  all  the  right  of  redemption 
provided  by  law.    In  witness  whereof,  I,  L. 

B.  Welch,  the  county  clerk  as  aforesaid,  have 
hereunto  subscribed  my  name  and  affixed  the 
official  seal  of  said  county  on  the  16th  day 
of  September.  A.  D.  1881.  [Seal.]  L.  B. 
Welch,  County  Clerk."  The  defendant, 
Sanger,  as  plaintiff  in  error,  brought  the 
case  to  this  court,  making  David  R.  Rice  and 
Oscar  Rice  defendants  in  error.  Since  the 
case  was  brought  to  this  court,  Sanger  died, 
and  the  action  has  been  revived  in  the  name 
of  Jane  Sanger,  individually,  and  as  admin- 
istratrix. 

J.  D.  McCleverty,  for  plaintiff  in  error. 
Ware,  Biddle  &  Cory,  for  defendants  in  er- 
ror. 

Valentinb,  J.,  {of ter  stating  the  factt  as 
abate.)  The  substantial  question  involved 
in  tliis  case  is,  who  owns  the  N.  \  of  lot  No. 
12,  in  block  No.  102.  in  Ft.  Scott'/  The  title 
of  the  defendants  in  error,  plaintiffs  below, 
is  as  follows:  It  is  admitted  that  William 
ShaeSer,  prior  to  his  death,  and  by  a  chain 
of  title  from  the  government  down  to  him- 
self, owned  the  property  in  controversy.  Aft- 
er his  death,  and  on  April  23, 1887,  his  heirs, 
by  a  quitclaim  deed,  for  the  expressed  con- 
sideration of  one  dollar,  conveyed  the  prop- 
erty to  David  R.  Rice;  and  on  December  26, 
1887,  David  R.  Rice  and  wife,  by  a  quitclaim 
deed,  for  the  expressed  consideration  of  one 
dollar,  conveyed  the  property  to  Oscar  Rice. 
The  title  of  the  plaintiff  in  error,  defendant 
below,  is  founded  upon  a  tax-deed  executed 
by  the  county  clerk  of  Bourbon  county  to 
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John  P.  Cottrell  on  September  16,  1881,  for 
taxes  of  1873,  and  recorded  on  September  19, 

1881,  and  a  quitclaim  deed  executed  by  Cot- 
trell and  wife  to  I.  S.  Sanger  on  July  10, 

1882,  and  the  actual  possession  of  the  proper- 
ty by  Sanger  and  his  grantor  from  the  date 
«f  the  tax -deed  to  the  present  time,  and  pay- 
ing all  the  taxes  and  making  improvements 
thereon.  As  the  tax-deed  had  been  of  rec- 
ord for  more  than  five  years  before  this  ac- 
tion was  commenced,  and  as  the  parties  hold- 
ing under  the  same  were  in  the  actual  pos- 
session of  the  property  during  all  that  time, 
and  as,  except  for  the  tax-deed,  the  plalntiS 
below.  Rice,  would  hold  the  legal  title  to  the 
property,  it  is  admitted  by  both  parties  that 
the  only  question  involved  in  the  case  with 
regard  to  the  title  is  whether  the  tax-deed  is 
void  or  valid  upon  its  face. 

The  facts  of  the  case  concerning  the  taxes 
and  the  tax  proceedings,  as  shown  by  the  evi- 
dence outside  of  the  tax-deed,  and  stated  very 
briefly,  are  substantially  as  follows:  In  the 
year  1873  the  property  in  cohtroversy  was 
taxed  for  various  purposes,  and  'these  taxes 
were  placed  upon  the  tax-rolls  of  Bourbon 
county.  -An  amount  was  also  assessed 
against  the  property  by  the  city  of  Ft.  Scott 
for  macadamizing  the  street  immediate'ly  in 
front  of  such  property ;  which  amount  was 
also  placed  upon -the  tax-rolls  of  the  county 
for  that  year,  and  was  designated  and 'known 
as  a  "macadam  tax."  All  the  taxes  except 
this  macadam  tax  were  paid,  and  this  mac- 
adam tax  was  not  paid.  On  May  21,  1874, 
the  property  was  offered  for  sale  for  this  mac- 
adam tax;  and,  there  being  no  bidders,  it 
was  bid  off  by  the  county  treasurer  for  the 
county  of  Bourbon.  On  September  15, 1881, 
John  F.  Cottrell  paid  into  the  county  treas- 
ury the  sum  of  9192.59,  being  the  ainount 
that  would  be  required  at  that  time  to  redeem 
the  property  from  the  taxes,  and  received  a 
certificate  therefor  from  the  county  treasurer; 
which  certificate,  and  all  the  interest  of  Bour- 
bon county  in  and  to  the  property  in  contro- 
versy, were,  for  the  consideration  above 
named,  assigned  to  Cottrell  by  the  then  coun- 
ty clerk  of  Bourbon  county,  and  on  the  next 
day  the  tax -deed  was  executed  by  the  county 
clerk  to  Cottrell.  Thestj  facts  are  certainly 
sufficient,  if  the  tax-deed  properly  states  them, 
to  give  to  the  tax-deed  holder  a  good  title. 
It  is  claimed,  however,  on  the  part  of  Bice, 
that  the  tax-deed  does  not  state  the  real  facts, 
and  that  the  facts  which  it  does  state  render 
it  void  upon  its  face;  and  this,  for  the  follow- 
ing reasons:  First.  It  is  claimed  that  the 
tax -deed  shows  that,  prior  to  the  time  of  the 
tax-sale,  other  taxes  besides  the  macadam 
tax  had  been  assessed  and  levied  upon  the 
property  in  controversy  for  the  year  1873; 
that  all  these  taxes  were  still  due  and  unpaid 
at  the  date  of  the  sale;  that  the  property  was 
sold  for  all  such  taxes;  that  they  all  remained 
due  against  the  land  up  to  the  assignment  of 
the  tax-sale  certificate;  and  that  the  tax-sale 
certificate  was  assigned,  not  for  all  of  them, 
but  for  the  macadam  tax  only.    Second.  It 


is  further  claimed  that  the  assignment  of  the 
tax-sale  certificate  was  not  made  by  the  coun- 
ty clerk.  Third.  It  is  also  claimed  tliat  a 
macadam  tax  is  no  tax  at  all,  but  only  a  "spe- 
cial assessment  for  improvements,"  and  that 
there  is  no  law  authorizing  a  tax-sale  or  a 
tax-deed  for  special  assessments.  Fourth.  It 
is  also  claimed  that  although  the  macadam 
taxis  a  special  assessment  for  improvements, 
and  nothing  else,  yet  that  under  the  law  there 
can  be  no  assessor  in  such  a  case;  and  that, 
as  a  tax-deed  is  prima  facie  evidence  only 
"from  tlie  valuation  of  the  land  by  the  asses- 
sor, inclusive,  up  to  the  execution  of  the 
deed,"  (Tax  Law,  g  138.)  a  tax-deed  found- 
ed only  upon  a  special  assessment  for  im- 
provements cannot  be  evidence  of  anything; 
that,  as  there  can  be  no  assessor  in  such  a 
case,  there  can  be  no  starting  point  for  the 
tax -deed  to  begin  to  be  evidence  of  anything. 
Ordinarily,  tax-deeds  should  be  strictly 
construed;  but,  under  the  circumstances  of 
this  case,  we  think  the  present  tax-deed  ought 
to  l>e  liberally  construed,  for  the  purpose  of 
upholding  and  enforcing  it.  First.  Public 
officers  are  always  presumed  to  do  their  duty. 
SeooTid.  Section  139  of  the  tax  law  reads  as 
follows:  "Sec.  139.  No  irregularity  in  the 
assessment  roll,  nor  omission  from  the  same, 
nor  mere  irregularities  of  any  kind  in  any  of 
the  proceedings  shall  invalidate  any  such  pro- 
ceeding, or  the  title  conveyed  by  the  tax-deed ; 
nor  shall  any  failure  of  any  officer  or  officers 
to  perform  the  duties  assigned  him  or  them, 
upon  the  day  specified,  work  an  invalidation 
of  any  such  proceedings  or  of  said  deed." 
Third.  Section  141  of  the  tax  law  reads  as 
follows:  "Sec.  141.  Any  suit  or  proceeding 
against  the  tax  purchaser,  his  heirs  or  as- 
signs, for  the  recovery  of  lands  sold  for  taxes, 
or  to  defeat  or  avoid  a  sale  or  conveyance  of 
land  for  taxes,  except  in  cases  where  the 
taxes  have  been  paid  or  the  land  redeemed  as 
provided  by  law,  shall  be  commenced  within 
five  years  from  the  time  of  recording  the  tax- 
deed,  and  not  thereafter."  Fourth.  The 
present  tax-deed  was  recorded  more  than  five 
years  before  this  action  was  commenced,  and 
during  all  that  time  the  claimants  under  it 
had  the  actual  possession  of  the  property  con- 
veyed, making  improvements  on  it.  Fifth. 
And  no  person  claiming  to  have  any.interest 
in  the  property  iit  any  time  during  the  period 
that  elapsed  from  the  time  when  the  taxes 
were  first  levied  upon  it  in  1873,  till  after 
more  than  five  years  had  elapsed  from  the  re- 
cording of  the  tax-deed,  has  ever  made  any 
claim  to  the  property  as  against  the  claimants 
under  the  tax-deed.  Sixth.  But  only  per- 
sons holding  under  a  quitclaim  deed,  execut- 
ed after  more  than  five  years  had  elapsed 
from  the  date  of  the  recording  of  the  tax- 
deed,  and  for  the  expressed  consideration  of 
only  one  dollar,  have  ever  attempted  to  dis- 
turb the  rights  of  the  parties  claiming  under 
the  tax-deed.  Seventh.  If  the  tax-deed 
should  be  construed  so  as  to  make  the  facts 
therein  stated  correspond  precisely  and  ex- 
actly with  the  real  facts  of  the  case,  then  the 
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tax-deed  would  necessarily  be  held  to  be  valid. 

It  is  claimed  by  counsel  for  Bice  tbat  the 
tax-deed  shows  upon  its  face  that  other  taxes 
than  the  macadam  tax  were  assessed  and  lev- 
ied upon  the  property  for  tlie  year  1876,  and 
that  at  the  time  of  the  tax-sale  all  these  taxes 
so  assessed  or  levied  were  still  due  and  un- 
paid, and  remained  so  down  to  the  assign- 
ment of  the  tax-sale  certificate,  when  such 
certificate  was  assigned  to  Cottrelt  for  the 
macadam  tax  only.  Now,  really,  there  is 
nothing  in  tlie  tax-deed  that  shows  what  taxes 
were  levied  or  assessed  upon  the  property  ex- 
cept the  macadam  tax.  Were  there  any  oth- 
ers? It  can  hardly  be  said  that  the  tax-deed 
shows  it.  And  it  is  possible  for  all  the  ordi- 
nary taxes  to  be  omitted  from  the  tax-rolls  of 
the  county,  and  a  special  assessment  for  im- 
provements, like  a  macadam  taxy  to  be  put 
on  the  tax-rolls ;  for  the  ordinary  taxes  in  a 
city  of  the  second  class  are  founded  upon  an 
assessment  made  by  the  regular  city  assessor, 
and  placed  originally  upon  the  tax-rolls  by 
the  county  clerk ;  while  special  assessments, 
like  macadam  taxes,  are  founded  upon  an  as- 
sessment made  by  three  appraisers  appointed 
by  the  mayor  and  council,  and  .are  certified 
by  the  city  clerk  to  the  county  clerk,  and  then 
put  on  tlie  tax-roils.  Besides,  it  is  evident 
from  the  entire  tax-deed,  including  all  its 
parts,  that  the  county  clerk  did  not  mean  to 
say  that  there  was  any  tax  due  upon  the  prop- 
erty at  the  time  of  the  tax-sale  other  than  the 
macadam  tax;  and  such  was  not  the  fact. 
The  second  "whereas"  is  the  only  portion  of 
the  tax-deed  from  which  it  might  be  inferred 
that  other  taxes  than  the  macadam  tax  were 
still  due  against  the  property  and  unpaid  at 
the  date  of  the  tax-sale ;  and  this  is  scarcely 
any  evidence,  for  tlie  object  of  that  "where- 
as" is  not  to  show  what  taxes  are  still  dae 
and  unpaid,  or  to  describe  any  of  the  taxes, 
but  only  to  show  that  the  property  sold  was 
subject  to  sale  fur  delinquent  tax;  and  one 
tax  for  this  purpose  is  as  good  as  twenty. 
Of  course,  the  "whereas"  should  be  broad 
enough  in  its  statement  to  include  all  the  de- 
linquent taxes;  but  where  it  is  too  broad,  as 
is  claimed  in  this  case,  no  particular  harm 
can  be  done,  fiut,  snppose  there  were  other 
taxes  than  the  macadam  tax  still  due  against 
the  properly  at  the  time  of  the  tax-sale,  may 
nut  a  portion  of  them  have  been  paid  after 
the  tax-sale,  and  before  the  assignment  of  the 
tax-sale  certiflcute,  leaving  only  the  macadam 
tax  still  due  against  the  property  at  the  time 
the  tax-sale  certificate  was  assigned?  We  do 
not  think  that  the  tax-deed,  In  this  respect, 
shows  upon  its  face,  and  afQrmatively,  what 
counsel  for  Rice  claims  that  it  does;  and  cer- 
tainly, at  this  late  day,  it  should  not  be  held 
to  be  void  for  any  such  reason. 

We  also  think  that  the  tax -deed  siifflciently 
shows  that  the  assignment  of  the  tax-sale 
certilicate  was  made  by  the  county  clerk  of 
Bourbon  <5ounty;  for  the  tax-deed  recites  that 
it  was  duly  assigned  by  Bourbon  county,  and 
it  could  not  have  been  dulyassigned  by  Bour- 
bon county  unless  it  was  assigned  by  the 


county  clerk.  The  statutes  require  that 
when  property  is  offered  for  sale  for  delin- 
quent taxes,  and  when  there  are  no  bidders, 
the  property  shall  be  bid  oflf  by  the  county 
treasurer  for  the  county;  and  when  any  per- 
son shall  desire  to  purchase  the  county's  in- 
terest in  the  property,  and  shall  pay  the 
amount  required  therefor,  the  treasurer  shall 
Issue  to  such  person  a  tax-saie'certillcate,  and 
the  county  clerk  shall  then  assign  the  certifi- 
cate to  the  purchaser,  and  such  certificate  and 
assignment  "shall  vest  all  the  interest  of  the 
county  in  or  to  such  land  or  town  lot  in  sucb 
person."  Tax  Law  1868,  §  91;  Tax  Law 
1876,  §  117.  Prior  to  the  tax  law  of  1876, 
the  statute  did  not  require  that  the  tax-deed 
should  state  tbat  the  county  clerk  had  as- 
signed the  tax-sale  certificate;  but  it  left  the 
county  clerk,  in  executing  the  tax-deed,  to 
state  the  faqt  of  assignment  in  any  appro- 
priate langunge  which  he  might  choose  to 
use;  and  section  155  of  the  tax  law  of  1876 
reads  as  follows:  "Sec.  155.  All  matters  rel- 
ative to  the  sale  and  conveyance  of  lands 
for  taxes  under  any  prior  statute  shall  be 
fully  completed  according  to  the  laws  under 
which  they  originated,  the  same  as  if  such 
laws  remained  in  force."  See,  also,  Walkins 
v.  Inge,  24  Kan.  612.  We  think  that  the 
tax-deed  in  this  case  fairly  shows,  by  una- 
voidable implication,  that  the  assignment  of 
the  taX-sale  certificate  was  made  by  the  coun- 
ty clerk;  and  such  was  the  fact.  In  fact, 
everything  was  done  that  was  necessary  to  be 
done  in  order  to  make  the  tax-deed  a  good 
tax-deed. 

It  is  claimed,  however,  by  counsel  for  Uice. 
that  a  "macadam  tax"  is  no  tax  at  all,  but 
only  a  "special  assessment  for  improve- 
ments;" and  they  further  claim  that  there  is 
no  lafv  authorizing  a  tax-sale  for  special  as- 
sessments for  improvements,  and  therefore 
that  the  tax-sale  in  the  present  case,  and  the 
tax-deed  founded  thereon,  are  absolutely  void. 
Their  principal  authority  for  this  claim  is 
section  83  of  the  act  of  1872  relating  to  cities 
of  the  second  class,  which  reads,  so  far  as  it 
is  necessary  to  quote  it,  as  follows:  "Sec.  33. 
The  assessments  made  pursuant  to  the  third 
clause  of  the  second  subdivision  of  the  pre- 
ceding section  shall  be  known  as  'special  as- 
sessiuents  for  improvements,'  and,  except 
as  hereinafter  provided,  shall  be  levied  and 
collected  as  one  tax,  in  addition  to  the  taxes 
for  general  revenue  purposes,  and  shall  be 
certified  by  the  city  clerk  to  the  county  clerk, 
to  be  placed  on  the  tax-roll  for  collection,  sub- 
ject to  the  same  penalties,  and  collected  in 
like  manner,  as  other  taxes  under  existing 
laws."  Now,  while  it  is  true  that  a  "mac- 
adam tax"  is  a  special  assessment  for  im- 
provements, yet  it  is  also  a  tax;  and  the  aec- 
tion  of  law  relied  on  by  counsel  for  Rice  to 
show  otherwise  shows  that  it  is  a  tax,  and 
also  shows  tbat  it  may  be  placed  upon  the 
tax-roll  of  the  county  for  collection,  and  may 
be  collected  in  the  same  manner  as  other 
taxes  are  collected  u  nder  existi  ng  la  ws .  See. 
also,  section  48  of  the  act  last  mentioned. 
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But,  after  claiming  th»t  this  "macadana  tax" 
is  no  tax  at  all,  but  only  an  assessment,  then 
they  virtually  claim  that  it  is  not  an  assess- 
ment; and  this  for  the  reason,  ms  they  claim, 
that  there  can  be  no  assessor.  It  is  true  that 
the  assessors  in  such  Ciises  are  not  called  "as- 
sessors." They  arecalled  "appraisers."  They 
are  "three  disinterested  appraisers  appointed 
by  the  mayor  and  council . "  Section  82  of  the 
act  relating  to  cities  of  the  second  class. 
-Tliey  ascertain,  appraise,  and  assess  the  value 
of  the  property;  and  upon  this  valuation  the 
amount  of  the  assessment  or  tax,  or  what- 
ever it  may  be  called,  is  fixed.  This  claim, 
tliat  there  nre  no  assessors  in  a  case  of  special 
assessments  or  "macadam  tax,"  is  made  for 
the  purpose  of  destroying  the  prima  facie 
character  of  the  tax-deed  in  this  case;  for  the 
statute  dues  not  provide  that  a  tax-deed  shall 
be  prima'  facie  evidence,  except  "from  the 
valuation  of  the  land  by  the  assessor,  inclu- 
sive, up  to  the  execution  of  the  deed."  Tax 
Law,  §  138.  We  think  the  appraisers  of  the 
property,  in  cases  like  this,  are  virtually  as- 
sessors, and  therefore  this  point  against  the 
tax-deed  can  have  no  force.  But,  even  if  tbe 
appraisers  are  not  assessors,  still,  if  we  call 
the  macadam  tax  a  "special  assessment  for 
improvements,"  there  must  be  an  assessor  or 
assessors.  There  can  hardly  be  an  assess- 
ment without  an  assessor. 

We  have  now  considered  every  objection 
urged  by  counsel  for  Rice  against  the  tax- 
deed,  and  we  do  not  think  that  any  one  or 
more  of  them,  or  all  together,  are  sufficient  to 
defeat  the  tax-deed.  The  judgment  of  the 
court  below  will  be  reversed,  and  cause  re- 
manded for  further  proceedings.  AH  the' jus- 
tices concurring. 


(43  Kan.  497) 

German  Ins.  Co.  of  Fbreport,  III.,  o. 
Gray. 

(Supreme  Court  of  Kansas.    April  4,  1890.) 

IssuBANca  Application— Conditions  op  Pomor — 
Waivbb  bt  Aobnt— Peoof  of  Loss. 

1.  In  an  application  for  Insurance,  where  cor- 
rect answers  are  given  1m  a  general  agent  of  the 
company  respecting  incumbranceB  on  the  property 
of  the  appiicaat,  and  such  agent  faiU  to  mention 
the  Incumbrances  in  the  written  application,  but 
proonres  the  signature  of  the  applicant,  accepts  the 
premium,  and  closes  tbe  contract,  the  company 
will  not  be  relieved  from  liability  on  account  of 
misrepresentations  in  the  application,  although  it 
was  stipulated  therein  that  It  should  be  considered 
a  part  of  the  policy  and  a  warranty  by  the  insured 

.  of  the  truth  of  the  statements  which  it  contained. 

2.  A  general  agent  of  an  insurance  company 
can  modify  the  insurance  contract,  or  waive  a  con- 
dition of  a  written  policy  by  parol. 

3.  A  provision  in  an  insurance  policy  respect- 
ing incumbrances  on  the  property  insured  may  be 
waived  by  the  insurance  company  or  its  general 
agent;  and  this,  although  the  policy  contains  a 
printed  stipulation  that  no  agent  of  the  company 
or  any  person  other  than  the  president  or  secre- 
tary shall  have  authority  to  waive  any  of  the  t«rms 
or  conditions  of  the  policy,  and  all  agreements  by 
the  Dresident  or  secretary  must  be  signed  by  either 
of  tliem. 

4.  Where  proofs  of  loss  are  taken  by  a  duly- 
authorized  adjuster  of  the  company,  who  expresses 
satisfaction  with  ttie  same,  and  states  that  he  will 


forward  them  to  the  olflce  of  the  company,  and 
that  the  loss  will  soon  be  paid,  the  insured  has  a 
right  to  assume,  until  notified  to  the  contrary,  that 
no  other  or  different  proofs  will  be  required;  and 
the  failure  of  the  company  to  object  to  them  with- 
in a  reasonable  time  precludes  it  from  thereafter 
objecting  that  they  are  insufficient. 
ISyllnbus  by  the  Couit.) 

Error  from  district  court,  Sumner  county: 
J.  T.  Hbrrice,  Judge. 

This  was  an  action  for  loss  by  Qre  upon  a 
policy  of  insurance  executed  December  4, 
1885,  insuring,  among  other  property,  the 
following,  for  theamounts  named :  Barn  and 
shed,  »200;  hay  in  barn,  $200;  grain  in  barn 
and  in  stack  on  cultivated  premises,  $1,500; 
farming  implements,  *300.  The  Are  occurred 
on  May  28, 1886,  and  the  property  mentioned, 
which  is  alleged  to  be  of  the  total  value  of 
S2,200,  was  wholly  destroyed  by  the  Are. 
Tbe  plaintiff  alleged  that  the  contract  of  in> 
surance  was  in  full  force  at  the  time  of  the 
fire,  and  that  the  property  was  destroyed 
without  any  fault  of  his,  and  that  be  had 
fully  complied  with  all  the  requirements  and 
agreements  of  the  contract,  but  the  insur- 
ance company  refused,  and  still  refuses,  to 
pay  the  amount  of  the  loss.  He  demanded 
judgment  in  the  sum  of  $2,200,  with  interest 
from  the  time  of  the  flre.  The  answer  al- 
leged that  in  the  application  for  insurance  by 
Gray  be  warranted  that  all  the  answers  made 
by  him  to  questions  therein  propounded  were 
true;  that,  in  response  to  a  question  in  re- 
gard to  what  mortgages  and  incumbrances 
were  upon  the  property,  he  failed  todisclosea 
mortgage  for  $5,749.35,  dated  March  23, 1885, 
in  favor  of  John  S.  Woods;  and,  further,  that 
Gray,  after  the  issuance  of  the  policy,  and 
without  the  consent  of  the  insurance  com- 
pany indorsed  on  the  policy,  and  in  violation 
uf  the  terms  of  tbe  policy,  incumbered  and 
mortgaged  the  property  insured  under  the 
policy  as  follows:  On  May  15, 1886,  he  made 
and  delivered  a  mortgage  to  A.  Brennaman 
for  $3,110,  upon  the  real  estate  on  which  the 
insured  buildings  stood,  and  upon  2,000  bush- 
els of  wheat  in  the  granary,  and  aljout  300 
acres  of  growing  wheat;  and,  further,  on 
December  22,  1885,  that  he  made  and  deliv- 
ered to  Sumner  County  Bank  a  mortgage  of 
$700  on  some  farming  implements  and  other 
articles  covered  by  the  policy.  In  his  reply 
Gray  admitted  the  existence  and  the  making 
of  the  mortgages  mentioned  in  the  answer, 
but  alleged  that  he  gave  a  full  statement  of 
all  the  incumbrances  on  the  property  when 
the  application  for  insurance  was  made,  and 
also  made  known  to  the  defendant  that  the 
mortgages  would  mature  during  the  existence 
of  the  policy,  and  that  he  would  be  wholly 
unable  to. meet  the  indebtedness  or  remove 
the  incumbrances,  except  by  making  and  giv- 
ing new  mortgages,  and  renewing  the  incum- 
brances on  tbe  property;  and  he  alleges  that 
it  was  expressly  stipulated  and  agreed  between 
himself  and  tlie  insurance  company  that  he 
should  be  permitted  to  incumber  his  property, 
and  that  H.  Steinbushel  &  Bro.,  the  duly- 
authorized  agents  of  the  company,  expressly 
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waived  the  condition  written  in  the  policy 
against  incumbrances,  and  expressly  agreed 
in  belialf  of  the  company  that  be  should  have 
the  right,  notwithstanding  the  printed  stipu- 
lations, to  renew  and  extend  the  mortgages 
and  incumbrances  upon  the  property,  or  any 
part  thereof. 

Upon  the  trial  the  jury  returned  special 
findings  of  fact  with  their  general  verdict,  as 
follows:  "Question.  AVere  there  any  chattel 
mortgage^  on  the  wheat  covered  by  the  insuc- 
ance  policy  sued  on  in  this  action  at  the  time 
said  insurance  policy  was  issued  and  delivered 
to  Anderson  Gray?  A.  Tea.  (5)  Q.  Did 
the  said  plaintiff  at  any  time  after  the  insur- 
ance and  delivery  to  the  said  Anderson  Gray 
of  the  insurance  policy  sued  on  in  this  action, 
and  before  the  time  plaintiff  claims  that 
the  property  covered  by  said  policy  was  de- 
stroyed by  fire,  give  to  any  person  any  chattel 
mortgage  upon  any  of  the  property  covered 
by  said  policy?  A.  Yes."  "(7)  Q.  Were 
there  any  chattel  mortgages  upon  any  of  the 
property  covered  by  the  insurance  policy  sued 
on  in  this  action  at  the  time  said  plaintiff 
claims  the  said  property  was  destroyed  by 
fire?  a;  Yes."  "(10)  Q.  What  was  the 
value  of  each  item  of  property  insured  at  the 
time  plaintiff  claims  the  same  was  destroyed 
by  fire?  A.  2,000  bushels  wheat,  81,500; 
six  tons  hay, $18;  2  two-horse  Bain  wagons, 
#80;  1  piano-box  single  buggy,  $100;  1  ten- 
foot  Ilodge  heai.Ier,  $100;  1  Jiuckeye  mower, 
$40;  1  Bradley  hay-rake,  $15;  1  corn-planter, 
$45;  1  Wier  double  cultivator,  $15;  1  press 
wheat-drill,  $40;  2  one-horse  wheat-drills, 
$30;  1  wheat  fanning-mill,  $30;  barn,  $800; 
harness,  $55.  (11)  Q.  What  interest  did  the 
plaintiff  have  in  and  to  each  separate  item  of 
said  property  at  the  time  he  claims  said  prop- 
erty was  destroyed?  A.  Wheat,  owner; 
hay,  owner;  Bain  two-horse  wagons,  owner; 
1  piano-box  single  buggy,  owner;  header, 
owner;  1  mower,  owner;  1  hay-rake,  owners 
corn-plantec.  owner;  double  cultivator,  own- 
er; press  wheat-drill,  owner;  2  one-horse 
wheat-drills,  owner;  fanning-mill,  owner; 
barn,  owner;  harness,  owner.  (12)  Q.  What 
was  the  value  of  the  plaintiff's  interest  in 
each  item  of  said  property  at  the  time  said 
plaintiff  claims  the  same  was  destroyed  by 
fire?  A.  Same  as  No.  10.  (13)  Q.  Did  the 
plaintiff  read  the  written  application  for  in- 
surance which  has  been  offered  in  evidence 
in  the  case  before  or  at  the  time  he  signed  the 
same?  A.  Ko.  (14)  Q.  Could  plaintiff  at 
that  time  read  writing  and  printing  well 
enough  to  read  such  written  application  ?  A. 
Yes.  (15)  Q.  Did  plaintiff  have  an  oppor- 
tunity to  read  said  written  application  before 
or  at  the  time  he  signed  the  same?  A.  Yes. 
(16)  Q.  Did  Anderson  Gray.the  plaintiff  in  this 
action,  tell  Mr.  Steinbuschel,  the  agent  of  said 
defendant,  at  the  timesaid  written  application 
for  insurance  was  being  written  up,  or  before 
that  time,  of  the  existence  of  any  mortgages 
upon  any  of  the  property  covered  by  said  in- 
surance policy  other  than  the  one  mentioned 
in  said  written  application?   A.  Yes."  "(18) 


Q.  If  you  answer  question  16  in  the  affirma- 
tive, then  you  may  state  if  said  agent  of  the 
defendant  stated  to  plaintiff  at  that  time  that 
he  would  not  mention  such  mortgages  in  said 
written  application?  A.  Yes."  "(20)  Q.  If 
all  the  mortgages  that  were  upon  the  said 
property,  or  any  part  thereof,  so  covered  by 
said  insurance  policy,  were  not  mentioned  in 
said  written  application,  state  fully  why  they 
were  not  so  mentioned,  and  all  the  reasons 
therefor,  so  far  as  you  And  that  they  were 
known  to  plaintiff  at  that  time?  A.  Agent 
refused  to  put  it  in  application,  saying  it  was 
not  necessary,  because  •  1  issue  my  own  poli- 
cies and  adjust  the  losses.'  (21)  Q.  Was  the 
plaintiff  at  any  time  authorized  by  said  de- 
fendant to  mortgage  or  remortgage  the  said 
property  covered  by  said  Insurance  policy 
after  the  said  insurance  was  issued  and  de- 
livered to  said  plaintiff?  A.  Yes.  (22)  Q. 
If  you  answer  question  No.  21  in  the  affima- 
tive,  you  will  then  please  state  at  what  time 
said  authority  was  given,  and  by  what  offi- 
cer or  agent  such  authority  was  given,  and 
whether  such  authority  was  given  orally  or 
in  writing?  A.  First,  when  application  was 
made  out;  second,  when  policy  was  returned 
by  Steinbuschel  and  brother,  district  agent. 
Orally.  "We,  the  jury  impaneled  and  sworn 
in  the  above-entitled  case,  do  upon  our  oaths 
find  for  the  plaintiff,  and  assess  the  amount 
of  his  recovery  at  $2,018,  with  interest  at  7 
per  cent,  from  July  28,  1886." 

A  motion  for  a  new  trial  was  made  and 
overruled,  and  the  court  tliereupon  entered 
judgment  in  accordance  with  the  verdict  for 
$2,125.95,  with  interest  thereon  from  June 
4, 1887,  at  the  rate  of  7  per  cent,  per  annum. 
The  insurance  company  brings  the  case  here, 
alleging  error,  and  asking  a  reversal  of  the 
judgment. 

G.  W.  Bamett,  George  &  King,  and  W.  F. 
Riyhtmire,  for  plaintiff  in  error.  MoDonaid 
<£  Parker,  for  defendant  in  error. 

Johnston,  J.,  {after  stating  the  foot*  as 
above.)  The  greater  part  of  the  testimony 
taken  in  the  case  was  with  reference  to  tbe 
extent  and  value  of  the  property  destroyed, 
and  as  to  whether  or  not  the  tire  was  the  re- 
sult of  the  action  of  the  insured.  But  these 
questions,  as  well  as  all  others  upon  which 
there  was  a  conflict  of  evidence,  have  been 
determined  by  the  jury  in  favor  of  the  in- 
sured. Tbe  insurance  company  now  seeks 
to  escape  liability  upon  the  ground  that  Gray 
failed  to  disclose  the  existence  of  inciim-- 
brances  upon  tbe  property  whien  he  made 
the  application  for  insurance,  and  also  be- 
cause he  had  incumbered  the  property  after 
the  policy  was  issued  without  the  consent  of 
the  company  indorsed  thereon,  and  in  viola- 
tion of  its  provisions.  The  application  for 
insurance  was  made  on  December  2,  1885. 
to  Steinbuschel  &  Bro.,  of  Wichita,  who 
were  agents  of  the  company  for  that  portion 
of  the  state  in  which  the  property  was  sit- 
uated. They  wrote  the  answers  to  the  ques- 
tions propounded  to  Gray,  and  the  applica- 
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tion  contained  the  statement  that  the  an- 
swers made  were  true.  The  application  onlj 
mentions  one  mortgage,  but  Gray  testiiies 
that  he  stated  his  indel)tedne83  and  the  in- 
cumbrances on  his  property  to  the  agents 
fully  and  in  detail,  telling  them  that  it  would 
be  necessary  for  liim  to  mortgage  and  re- 
mortgHge  his  property  in  the  conduct  of  his 
business  during  the  time  for  which  the  in- 
surance was  contracted.  This  is  disputed; 
but  the  jury  sustain  Gray,  and  find  that  the 
company  was  fully  informed  in  respect  to 
the  existing  incumbrances.  The  policy  was 
not  delivered  by  the  agents  at  the  time  the 
application  was  made,  but  was  sent  by  them 
to  Gray  at  Conway  Springs,  Sumner  county, 
near  which  place  he  resided.  Soon  after  it 
had  been  so  delivered,  he  discovered  that  it 
contained  a  provision  that  if  the  property 
should  thereafter  become  mortgaged  or  in- 
cumbered, or,  in  case  a  change  should  take 
place  in  the  title,  the  policy  should  be  null 
and  void.  He  immediately  went  to  the 
agent,  called  his  attention  to  the  provision 
prohibiting  the  incutnbering  of  his  property, 
and  insist«lthat  it  must  be  changed.  After 
looking  at  the  policy,  Steinbuscliel  said  that 
he  would  waive  the  condition  relative  to  in- 
cumbrances, stating  that  he  bad  author- 
ity for  that  purpose,  and  Gray,  acting  upon 
this  waiver  and  agreement,  mortgaged  the 
property,  as  has  already  been  stated.  The 
incumbrances  placed  on  the  property,  how- 
ever; were  mostly,  if  not  enti  rdy,  the  rene  wal 
and  extension  of  debts  and  mortgages  exist- 
ing when  the  contract  of  insurance  was 
made.  In  regard  to  the  misrepresentations 
in  the  appllCiition,we  must  assume  that  Gray 
gave  correct  answers  to  all  questions  asked. 
There  was  no  concealment  nor  deception  on 
his  part.  Steinbuschel,  authorized  by  and 
acting  for  the  company,  prepared  the  appli- 
cation, and  purposely  omitteid  a  fuller  state- 
ment concerning  incumbrances.  It  was  the 
fault  of  Steinbuschel  or  the  company  which 
he  represented,  and  not  of  the  insured,  that 
the  application  did  not  contain  a  complete 
statement.  Steinbuschel  having  authority, 
his  act  must  be  treated  as  the  act  of  the  com- 
pany, and  through  him  the  company  had 
knowledge  of  all  the  incumbrances.  With 
this  knowledge,  the  company  accepted  the 
risk,  and  the  premium  therefor,  induced 
Gray  to  sign  the  application,  which  did  not 
state  the  whole  truth,  and' now,  when  the 
loss  occurs,  they  cannot,  under  our  decisions, 
insist  on  the  breach  of  warranty  or  the  un- 
truth of  the  representations.  Sullivan  v. 
Insurance  Co.,  34  Kan.  170,  8  Pac.  Rep.  112 r 
Insurance  Co.  v.  Pearce,  39  Kan.  396,  18 
Pac.  Rep.  291;  Insurance  Co.  v.  Barnes,  41 
Kan.  161,  21  Pac.  Rep.  166;  Protective 
Union  v.  Gardner,  41  Kan.  401,  21  Pac.  Rep. 
233. 

It  is  next  contended  that  the  giving  of  the 
subsequent  mortgages  by  the  insured  avoid- 
ed the  policy;  and  in  that  connection  it  is 
urged  that  error  was  committed  in  admitting 
testimony  of  the  verbal  agreement  modify- 


ing the  terms  of  the  policy,  and  waiving  its 
conditions.  We  think  the  waiver  must  be 
upheld,  and  the  point  made  by  the  compimy 
overruled.  The  agents  who  made  the  agree- 
ment were  more  than  mere  local  or  soliciting 
agents.  They  fully  represented  the  company 
within  a  certain  district;  were  authorized  to 
solicit  insurance,  receive  moneys  and  premi- 
ums, issue  and  renew  policies;  ami  the  testi- 
mony is  that  they  appointed  subagents  and 
adjusted  losses.  Only  a  short  time  previous 
to  the  making  of  the  contract  in  question, 
they  adjusted  a  loss  under  another  insurance 
policy  issued  by  the  same  company  to  Gray, 
and  paid  him  the  amount  of  the  loss.  Gray 
had  a  right  to  assume,  and  we  may  fairly  as- 
sume, tliat  they  were  general  agents  of  the 
company.  In  this  state  the  courts  have  tak- 
en a  liberal  view  with  reference  to  the  power 
of  agents,  and  especially  where  they  were 
representing  foreign  companies,  which  can 
only  act  through  their  agents,  and  where  the 
agent  is  practically  the  principal  in  the  mak- 
ing of  contracts.  Insurance  Co.  v.  McLan- 
athan,  11  Kan.  549,  and  cases  above  cited. 
Bei  ng  general  agents,  empowered  to  make  and 
renew  contracts,  they  stood  in  this  respect  in 
the  place  of  the  company,  and  certainly  must 
be  held  to  have  the  power  to  modify  the  same, 
or  to  waive  any  of  the  conditions  in  the  con- 
tract which  they  had  made.  We  are  referred 
to  Insurance  Co.  v.  Gibbons,  22  Pac.  Rep. 
1010,  where  the  power  of  the  agent  to  waive 
a  condition  was  denied.  In  that  case  the 
agent  had  no  authority  from  his  company  ex- 
cept as  a  soliciting  agent,  and  it  did  not  ap- 
pear that  he  had  any  authority  to  issue  poli- 
cies, and  be  did  not  even  countersign  them 
when  issued.  In  that  case,  however,  it  was 
said  that  "it  has  generally  been  held  that 
where  a  person  in  procuring  an  insurance 
upon  his  property  acts  in  good  faith,  and 
without  any  knowledge  of  any  limitations 
upon  the  authority  of  the  agent  of  the  insur- 
ance company  effecting  the  insurance,  such 
person  may  assume  that  the  agent  is  a  gen- 
eral agent  of  the  insurance  company  for  that 
purpose;  that  he  stands  in  the  place  of  the 
company;  and  that  the  company  will  be 
bound  by  any  terms  or  conditions  or  any 
waiver  of  terms  or  conditions  which  the  agent 
may  agree  to  while  acting  for  the  company 
in  consummating  the  insurance."  If  it  was 
within  the  power  of  the  couipany,  acting 
through  its  agents,  to  waive  a  condition  or 
change  the  contract,  it  surely  might  do  so  by 
a  parol  contract,  and  might  even  waive  the 
provisions  stated  in  the  policy  with  reference 
to  the  manner  of  altering  or  waiving  its 
terms  and  conditions.  In  Insurance  Co.  v. 
Earle,  33  Mich.  143,  the  court,  in  considering 
the  question  whether  an  agent  of  a  company 
might  change  the  conditions  of  a  policy  by 
parol,  wherein  it  was  provided  that  it  could 
only  be  done  upon  the  consent  of  the  compa- 
ny written  thereon,  held  that  the  written 
policy  might  be  changed  by  parol,  and  stated 
that  "a  written  bargain  is  of  no  higher  legal 
degree  than  a  parol  one.    Either  may  vary 
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or  discharge  the  other,  and  there  can  be  no 
more  force  in  an  agreement  in  writing  not 
to  agree  by  parol  than  a  parol  agreement  not 
to  agree  in  writing.  Everj  snch  agreement 
IS  ended  by  the  new  one  which  contradicts 
it. "  See,  also.  Insurance  Co.  v.  Fahrenkriig, 
68  111.  463.  In  the  present  case,  as  in  some 
of  the  cases  cited,  it  was  stipulated  in  the 
policy  that  no  agent  of  the  company,  or  any 
other  person  than  the  president  or  secretary, 
should  have  authority  to  alter  or  waive  any 
of  the  terms  or  conditions  of  the  policy,  or 
make  any  indorsement  thereon,  and  uU  agree- 
ments of  the  president  or  secretary  must  be 
signed  by  either  of  them.  Tliis  provision, 
however,  may  be  modified  by  the  company  to 
the  same  extent  as  any  other,  and  whatever 
the  company  can  do  may  be  done  by  its  gen- 
eral agents. 

Reiner  v.  Insurance  Co.,  42  N.  W.  Rep. 
208,  was  a  case  somewhat  similar  to  the  one 
we  are  considering.  In  that  case  the  policy 
provided  that  the  application  should  form  a 
part  of  the  policy  and  a  warranty  by  the  as- 
sured. In  the  application  for  insurance  it 
was  stated  that  the  property  insured  was  not 
incumbered,  but  it  appeared  that  the  property 
was  mortgaged,  and  that  the  insured  informed 
the  agent  of  the  company  of  the  existence  of 
the  mortgages,  and  lie  falsely  wrote  the  an- 
swers tlierein,  and  the  application  was  signed 
at  the  request  of  the  agent.  In  the  policy  is- 
sued was  a  provision  that  "  no  act  or  omission 
of  the  company,  or  any  act  of  its  officers  or 
agents,  shall  be  deemed,  construed,  or  held 
to  be  a  waiver  of  a  full  and  strict  compliance 
with  the  foregoing  provisions  of  the  terms 
and  conditions  of  this  policy,  except  it  be  a 
waiver  or  extension  in  express  terms  and  in 
writing,  signed  by  the  president  or  secretary 
of  the  company. "  It  was  held  that  the  action 
of  the  agent,  with  knowledge  of  the  existence 
of  the  mortgage,  was  binding  upon  the  com- 
pany, and  a  waiver  of  the  condition  of  the 
policy  against  incumbrances;  and  this,  not- 
withstanding the  limitation  of  authority  of 
such  agent  expressed  in  the  provision  quoted 
on  the  face  of  the  policy.  Speaking  of  the 
restriction,  the  court  said:  "We  must  hold, 
however,  that  such  attempted  restrictions 
upon  the  power  of  the  company  or  its  general 
olHcers  or  agents,  acting  within  the  scope  of 
their  general  authority,  to  subsequently  mod- 
ify the  contract  and  bind  the  company  in  a 
manner  contrary  to  such  previous  conditions 
in  the  policy  are  ineffectual.  Especially  is 
this  true  in  respect  to  a  foreign  insurance 
company  whose  officers  are  practically  inac- 
cessible to  the  assured."  Citing  Qans  v.  In- 
surance Co.,  43  Wis.  108;  Insurance  Co.  v. 
Gallatin.  48  Wis.  36,  3  N.  W.  Rep.  772;  Sha- 
fer  v.  Insurance  Co.,  53  Wis.  361,  10  N.  W. 
Rep.  381;  Lamberton  v.  Insurance  Co.,  39  X. 
W.  Rep.  76;  Willcuts  v.  Insurance  Co.,  81  Ind. 
308;  Steen  v.  Insurance  Co.,  89  N.  Y.  326; 
Richmond  v.  Insurance  Co.,  79  N.  Y.  230; 
Eastern  R.  Co.  v.  Relief  Fire  Ins.  Co.,  105 
Mass.  570;  Insurance  Co.  v.  Green,  57  Ga. 
^9;  Insurance  Co.  v.  Earle,  33  Mich.  143. 


The  court,  proceeding  further,  says:  "Of 
coarse,  an  insurance  company,  and  especially  a 
foreign  insurance  company,  in  making  con- 
tracts of  insurance,  and  adjusting,  settling, 
and  paying  losses,  must  act  through  its  agents, 
if  at  all.  To  hold  that,  in  such  negotiations 
between  such  general  agents  and  the  assured, 
the  latter  is  bound,  butthat  in  thesame  trans- 
action the  company,  the  agent's  principal, 
cannot  be  bound  by  reason  of  having  inca- 
pacitated itself  and  them,  by  previous  stipu- 
lations, from  agreeing  to  anything  contrary 
to  the  conditions  contained  in  the  origin^ 
contract,  is,  under  most  policies,  in  effect  to 
hold  that  there  is  no  mutuality  in  such  con- 
tracts, and  that  the  powers  of  such  general 
agents  are  limited  to  the  obtaining  of  premi- 
ums, and  then  defeating  the  enforcement  of 
the  policies  upon  which  they  were  paid,"  It 
is  clear  that  the  company  was  not  so  bound  but 
that  it  might  modify  any  contract  which  it 
had  made,  or  waive  any  of  the  conditions  con- 
tained therein ;  and  this  may  be  done  through 
its  general  agents.  The  knowledge  of  Stein- 
buscliel  &  Bro.  in  this  case  was  the  knowledge 
,of  the  company,  and  their  act  was  its  act. 
When  Gray  applied  for  the  insurance  he  in- 
formed the  company  with  reference  to  the 
incumbrances,  as  well  as  his  necessity  and 
purpose  to  continue  them.  Knowing  these 
facts,  the  premium  was  accepted,  and  the 
policy  issued.  Subsequent  to  the  issuance  of 
the  policy,  there  was  an  express  agreement 
that  he  might  renew  his  mortgages  as  be  had 
informed  the  company  it  would  be  necessary 
to  do,  and  the  renewal  of  the  incumbrances 
did  not  in  any  material  degree  affect  the  risk 
which  the  company  took.  Accepting  his 
statement,  as  the  jury  have  done,  we  must 
assume  that  he  acted  In  good  faiih  with  the 
company  and  its  agents,  and  that  he  was  in- 
duced by  the  agreements  and  action  of  the 
company  to  believe  that  he  was  warranted  in 
renewing  the  mortgages.  After  receiving 
and  retaining  the  premium,  knowing  the 
purpose  and  necessity  of  Gray  to  renew  the 
incumbrances,  and  after  aspeciBc  agreement 
waiving  that  condition  of  the  policy,  and  au- 
thorizing him  to  renew  the  incumbrances, 
and  after  remaining  silent  and  allowing  him 
to  proceed  as  though  he  was  insured,  until  a 
loss  occurs,  the  company  will  not  be  heard  to 
repudiate  its  contract  or  to  deny  its  liability. 
( We  are  aware  that  the  authorities  are  not 
uniform  upon  the  subject  of  waivers  in  poli- 
cies like  this  one,  but  forfeitures  are  not  fa- 
vored in  the  law,  and  the  view  we  have  tak- 
en of  tlie  power  of  a  general  agent  to  waive 
the  condition  of  a  policy  is  more  satisfactory 
to  us,  and  is  sufficiently  supported.  In  addi- 
tion to  the  authorities  already  cited,  see  the 
following:  Young  v.  Insurance  Co.,  45  Iowa, 
377:  King  v.  Insurance  Co.,  72  Iowa.  310, 33 
N.  W.  Rep.  690;  Morrison  v.  Insurance  Co., 
6  S.  W.  Rep.  605;  McGurk  v.  Insurance  Co.. 
16  Atl.  Rep.  263;  Insurance  Co.  v.  Gallatin, 
48  Wis.  36,  8  N.  W.  Rep.  772;  Bartlett  v. 
Insurance  Co.,  41  N.  W.  Rep.  601;  Key  v. 
Insurance  Co.,  Id.  614;  Aid  Ass'n  r.  Sweet- 
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ser,  19  N.  E.  Rep,  722;  2  Wood,  Ins.  §§  422, 
525. 

It  is  further  contended  that  a  forfeiture 
occurred  by  reason  of  the  failure  of  Gray  to 
send  proofs  of  loss  to  the  company.  It  is 
sfaown  that  immediately  after  tlie  Are  he  no- 
tified Stpinbuschel  &  Bro.  of  the  loss,  and 
they  stated  that  they  would  at  once  inform 
the  company.  Within  a  few  days  an  adjuster 
of  the  company,  whose  authority  is  not  de- 
nied, came  to  Gi-ay's  place,  and  requested 
him  to  KO  before  ah  ofificer  and  make  proof  of 
loss.  The  proofs  were  reduced  to  writing, 
signed,  and  sworn  to,  and  delivered  to  the 
adjuster;  and  there  is  testimony  to  the  effect 
that  he  expressed  satisfaction  with  tliem,  and 
stated  that  he  would  forward  them  to  the 
company's  office,  and  would  return  in  a  few 
days,  and  settle  the  loss.  This  testi  mony  was 
submitted  to  the  jury  nnder  the  following  di- 
rections: "There  is  evidence  tending  to  show 
that  these  statements  were  taken  by  said 
Winne  as  the  agent  of  said  company,  and 
sent  to  said  company,  and  it  will  be  a  ques- 
tion for  the  jury  to  determine  whether  such 
statements  and  proofs  are  such  as  ^re  required 
by  the  policy;  and,  if  not,  whether  the  plain- 
tiff was  justified  under  the  circumstances  in 
believing,  and  did  believe,  that  the  proofs 
were  satisfactory  to  the  agent  of  the  com- 
pany and  to  the  company,  and  that  no  further 
proofs  would  be  required;  and  if  the  jury  find 
from  the  evidence  that  the  plaintiff  was  jus- 
tified in  believing,  and  did  believe,  that  the 
proofs  furnished  to  said  Winne  were  satis- 
factory to  liim  and  to  the  company;  and  fur- 
ther find  that  such  proofs  and  statements 
were  sent  to  the  company  by  said  Winne, 
and  that  the  company  made  no  objection 
thereto,  and  requested  no  further  proofs  to 
be  made  by  the  plaintiff  within  a  reasonable 
time,  and  within  the  sixty  days  after  the 
fire, — the  jury  would  be  justified  In  finding 
that  defendant  had  waived  the  making  of 
further  proofs  of  loss.  If,  at  the  time  such 
aiBdavits  and  statements  were  made  at  the 
request  of  said  Winne,  it  was  understood  be- 
tween said  agent  and  said  plaintiff  that  such 
statements  and  atndavits  should  not  consti- 
tute the  proofs  required  by  the  policy,  and 
should  not  be  considered  as  a  waiver  of  such 
proofs,  and  that  by  taking  such  statements 
and  affidavits  said  Winne  should  not  and  did 
not  waive  the  making  of  the  proofs  in  ac- 
cordance with  the  provisions  of  the  policy, 
then  the  jury  would  not  be  justified  in  find- 
ing that  the  taking  of  such  statements  and 
affidavits  by  said'  Winne,  or  that  the  acts  and 
conduct  of  said  Winne  at  the  time  of  taking 
such  statements  and  affidavits,  constituted  a 
waiver  of  the  proofs  required  by  the  policy. " 
The  testimony  was  sufficient  to  sustain  the 
finding  of  the  jury.  Keither  the  adjuster 
nor  any  one  representing  the  company  re- 
tamed  the  proofs,  or  claimed  that  they  were 
insofBcient.  The  company  recognized  the 
loBs,  took  all  the  proofs  it  deemed  essential 
to  an  adjustment,  and,  instead  of  claiming 
that  they  were  insufficient,  expressed  satis- 
v.23p,no.l0— 41 


faction  with  them,  and  stated  that  the  loss 
would  soon  be  paid.  Assuming  the  exist- 
ence of  the  facts  stated,  we  think  the  as- 
sured had  a  right  to  assume,  until  notified  to 
the  contrary,  that  no  other  or  different  proofs 
would  be  required.  There  are  t^me  criti- 
cisms in  regard  to  the  refusal  of  the  court  to 
give  instructions,  but  what  has  already  been 
said  in  the  opinion  disposes  of  the  material 
objections  that  are  made.  The  charge  of  the 
court  fairly  submitted  the  questions  involved 
to  the  jury.  Pinding  noerror,  the  judgment 
of  the  district  court  will  beaffirmed.  AH  the 
justices  concurring. 


(43,  Kan.  477) 

Lemon  b.  Dktdbn. 

.  (Supreme  Coxirt  of  Kansas.    April  i,  1890.) 

Limitation — Plsadino — Ambndvbkt— Vbbdict. 

1.  When  It  appears  upon  the  face  of  a  note 
that  it  is  barred  by  the  statute,  and  the  only  evi- 
dence that  it  is  not  barred  is  a  payment  alleged  to 
have  been  made,  and  that  payment  is  denied  under 
oath,  the  allegation  of  payment  is  material,  and  it 
is  necessary  for  the  plaintiS  to  prove  the  payment 
in  order  to  recover. 

3.  When  there  is  nothing  in  the  special  flnd- 
inrs  of  a  jury  in  conflict  with  the  general  verdict, 
it  18  not  error  for  the  court  to  enter  judgment  in 
accordance  with  the  general  verdict. 

3.  An  amendment  of  an  answer  may  be  allowed, 
after  verdict,  in  furtherance  of  justice. 
[SyUctbus  by  Oreen,  C.) 

Ck>mmissioners'  decision.  Error  from  dis- 
trict court,  Doniphan  county;  B.  C.  BAa- 
S£TT,  Judge. 

Albert  Perry,  for  plaintiff  in  error.  Webb 
<£  Raymond,  for  defendant  in  error. 

Green,  C.  This  action  was  commenced 
on  the  17th  day  of  August,  1887,  upon  a 
promissory  note,  alleged  to  have  been  given 
in  May.  1861,  for  the  sum  of  $336,  by  James 
£.  Dryden.  The  suit  was  against  the  admin- 
istratrix of  Dryden.  A  credit  of  $25  was 
alleged  to  have  been  made  upon  the  note  in 
September,  1883.  The  answer  denies,  under 
oath,  the  execution  of  the  note,  the  alleged 
payment  of  $25,  and,  further,  alleges  that 
the  note  was  barred  by  the  statute  of  limita- 
tions. A  trial  was  had  before  the  .district 
court  of  Doniphan  county  on  the  5th  day  of 
January,  1888.  A  jury  having  been  impan- 
eled, the  plaintiff  asked  the  court  to  exclude 
all  the  evidence  tinder  the  second,  third, 
fourth,  and  fifth  counts  of  the  defendant's 
answer,  on  the  ground  that  the  facts  stated 
in  said  counts  did  not  constitute  a  defense. 
This  motion  was  overruled  by  the  court  as  to 
the  second,  third,  and  fourth  counts,  and 
sustained  as  to  the  fifth.  The  jury  returned  a 
general  verdictin  favor  of  the  defendant,  and 
special  findings  of  fact— First,  that  James 
E.  Dryden,  in  May,  1861,  at  Elwood,  Kan., 
executed  a  note  to  H.  J.  Keeny,  and  delivered 
the  same  to  A.  M.  Ferguson,  for  the  plaintiff; 
second,  that  James  E.  Dryden  did  not  make 
a  payment  of  $25  on  said  note  in  September, 
1883;  third,  that  the  amount  of  the  note, 
principal  and  interest,  was  $1,411.87,  at  the 
rendition  of  the  verdict.    Upon  the  reudi- 
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tion  of  the  verdict  and  special  findings,  the 
plaintiff  filed  Iiis  motion  for  judgment.  On 
the  9tb  day  ot  January  following,  the  de- 
fendant filed  her  motion  for  judgment  on 
tlie  findings;  and  on  the  17th  day  of  January 
following  the  plaintiff  offered  to  remit  $41 
on  the  special  findings  of  fact;  pending  which 
motion  the  defendant  asked  leave  to  amend 
her  answer  l)y  denying  in  the  paragraph  in 
her  answer  which  set  up  the  statute  of  limit- 
ations the  alleged  payment  of  $25  on  the  note 
sued  ppon,  which  said  motion  was  allowed 
by  the  court,  and  excepted  to  by  the  plaintiff. 
The  court  then  overruled  the  plaintiff's  mo- 
tion for  judgment,  wiiich  was  excepted  to, 
and  allowed  the  motion  of  the  defendant,  and 
entered  judgment  for  costs  agHinst  llie  plain- 
tiff in  the  sum  of  $115.85.  No  motion  for  a 
new  trial  was  made.  Since  the  rendition  of 
the  judgment,  B.  J.  Keeny  has  died,  and  tlie 
action  lias  been  revived  in  the  name  of  W. 
T.  Lemon,  as  administrator.  ' 

The  first  error  claimed  by  the  plaintiff  is 
that  there  was  no  proper  plea  of  the  statute 
of  limitations.  This  position,  we  think,  is 
hardly  tenable,  upon  the  issues  as  made  in 
this  case.  The  answer  6\eA, first,  denied  the 
execution  of  the  note  sued  upon;  second,  a 
denial  of  the  payment  of  $25  in  September, 
1883;  and,  in  the  fourth  paragraph  of  the 
defendant's  answer,  the  statute  of  limitations 
was  pleaded.  The  note  having  been  given  in 
1861,  and  no  action  commenced  thereon  un- 
til the  17th  of  August,  1887,  it  would  be 
barred  upon  its  face,  and  the  payment  of  $25, 
alleged  to  have  been  made  in  1883,  is  the  only 
allegation  in  the  petition  to  show  that  it  was 
not  barred.  Tliis  payment  was  denied  under 
oath,  and,  we  think,  this  of  itself  was  sufii- 
cient  to  present  the  issue,  under  the  rule  laid 
down  in  the  case  of  Zane  v.  Zane,  5  Kan. 
135.  If  this  payment  was  not  made  the 
claim  of  the  plaintiff  was  barred.  This  was 
fairly  made  an  issue  by  the  pleadings,  and 
the  jury  found  against  the  plaintiff  in  special 
finding  Xo.  2.  The  law  upon  this  finding 
declares  that  the  note  was  barred,  and  no 
judgment  could  be  rendered  in  favor  of  the 
plaintiff,  if  tlie  payment  was  not  made.  The 
plaintiff,  as  appears  from  the  verdict  of  the 
jury,  failed  to  prove  a  cause  of  action,  and 
the  defense,  in  our  judgment,  was  complete. 

Second.  The  plaintiff  claims  that  the  court 
erred  in  refusing  to  render  a  judgment  in  his 
favor  upon  the  special  findings.  The  general 
verdict  was  for  the  defendant.  While  the 
jury  found  that  this  note  was  executed  by 
Sryden  in  May,  1861,  there  was  a  finding 
against  the  plaintiff  as  to  the  payment  al- 
leged to  have  been  made  in  September,  1883. 
The  special  findings  were  consistent  with  tlie 
general  verdict.  The  finding  of  the  jury  that 
the  amount  of  the  note  at  the  date  of  the 
rendition  of  the  judgment  was  for  a  certain 
sum  is  wholly  immaterial.  It  could  not,  in 
any  event,  be  construed  that  any  sum  was 
due  upon  the  obligation  sued  upon. 

As  to  the  third  ground  of  error,  the  court 
allowed  the  defendant  to  amend  her  answer 


after  the  jury  had  returned  a  verdict.  We 
cannot  say  that  this  is  error,  as  the  evidence 
is  not  preserved  in  the  record.  The  court 
may  allow  an  amendment,  in  furtherance  of 
justice,  before  or  after  judgment,  when  such 
amendment  does  not  change  substantially 
the  claim  or  defense.  Section  139,  Code 
Civil  Proc.;  Hawley  v.  Histed,  10  Kan.  269. 
While  no  motion  was  made  for  a  n&w  trial  in 
this  case,  we  have  considered  the  errors  of 
record  which  have  been  called  to  our  atten- 
tion, and  find  that  there  was  no  error  in  the 
rulings  of  the  court  below.  We  recommend 
that  the  judgment  of  the  court  below  be 
alHrmed. 

Per   Curtah.  It  is  bo  ordered;  all  the 
justices  concurring. 


(43  Kan.  6U> 

Smith  v.  Board  County  Com'bs  Bourboh 

County  et  al. 

(.Supreme  Court  of  Kansas.    April  4, 1890.) 

Novation  —  Railroad  Costbactob  —  Cotjhtt 
Bonds — Limitatiok. 

1.  Where  A.  is  indebted  to  B.,  and  B.  is  indebt- 
ed to  C,  and  promises  to  pay  C.  wbon  he  obtains 
his  monej  from  A.,  and  C.  bag  no  leg^al  or  equita- 
ble assignment  of  B.'s  claim  against  A.,  and  no 
judgment  against  B.,  and  there  is  no  privity  be- 
tween C.  and  A.,  C.  cannot  recover  from  A.  tiie 
debt  due  from  A.  to  B. 

2.  Where  a  railroad  company  has  a  claim 
against  a  county  for  the  recovery  of  bonds  upon  a 
subscription  to  its  capital  stock,  a  creditor  ot  the 
company  who  is  a  stranger  to  the  county,  and  has 
no  legal  or  equitable  assignment  of  the  claim  of 
the  railroad  company,  cannot  maintain  an  action 
against  the  county  to  recover  the  bands  in  pay- 
ment of  its  claim  against  the  railroad  company, 
prior  to  the  rendition  of  a  judgment  against  toe 
company;  and  such  a  creditor  is  not  entitled  to 
maintain  such  an  action  against  the  county,  al- 
though he  joins,  as  a  defendant  in  the  action,  tiie 
railroad  company  whloh  is  indebted  to  him. 

8.  On  the  13th  of  October,  1870,  the  board  of 
county  commissioners  of  Bourbon  county  sab- 
scribod  for  |;i50,000  of  the  capital  stock  of  the  Ft. 
Scott  &  Allen  County  Railroad  Company,  of  which 
the  Ft.  Soott,  Humboldt  &  Western  Railroad  Com- 
pany is  the  successor.  Upon  the  completion  of  the 
road-bed  of  the  railroad  company  from  Ft.  Soott  to 
the  western  line  of  Bourbon  county,  on  or  before 
the  1st  day  ot  July,  1872,  the  bonds  of  the  oounty 
were  to  be  issued  to  the  railroad  company  in  pay- 
ment of  the  subscription.  On  the  6tb  day  of  Jnne, 
1871,  S.  entered  into  a  written  contract  with  the 
railroad  company  to  grade  and  complete  the  road- 
bed in  Bourbon  county,  and  in  payment  thereof 
was  to  receive  from  the  railroad  company  (125,000 
of  the  bonds  of  that  county.  S.  had  no  contract 
with  the  county ;  bis  contract  being  a  personal  one 
with  the  railroad  company.  S.  performed  his  con- 
tract with  the  railroad  company  prior  to  June  90, 
1873,  and  was  entitled  to  payment  from  the  rail- 
road company,  under  the  terms  of  the  contract. 
After  the  road-bed  was  completed,  in  June,  18i2. 
the  railroad  company  demanded  of  Bourbon  ooun 
ty  the  bonds  in  payment  of  its  subscription.  The 
county  refused  to  issue  or  deliver  the  bonds,  and 
soon  after  burned  them.  Held,  as  the  railroad 
company  completed  its  contract  with  Bourbon 
county  on  or  oefore  June  SO,  1872,  and  had  de- 
manded the  bonds  on  tbat  date,  its  cause  of  action 
then  accrued,  and  under  the  statute  of  limitations 
its  action  for  the  bonds,  or  the  recovery  ot  the 
same,  was  barred  in  five  years.  Held,  further, 
that  so  long  as  S.  had  no  legal  or  equitable  asdgn- 
ment  of  the  bonds  of  the  county  from  the  railrcad 
company,  and  so  long  as  there  was  no  privity  lie- 
twcen  him  and  the  county,  he  bad  no  right  orcausa 
of  action  against  the  oounty  for  the  bonds.    Held, 
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also,  taat  until  S.  had  obtaineil  Ignnent  against 
the  railroad  company,  or  a  legu.  or  equitable  as- 
aigtinient  of  its  claim  for  the  bonds,  be  oould  not 
maintain  any  action  against  tbe  county  for  tbe 
bonds,  and  joining  the  railroad  company  as  defend- 
ant in  such  an  action  gave  blm  no  additional  rigbt 
or  cause  of  action  against  the  county. 

i.  Where  a  plaintlft  has  no  right  or  cause  of 
action  against  a  defendant,  and  no  claim,  title,  or 
interest  in  the  subject-matter  stated  in  his  peti- 
tion, and  brings  his  action  in  a  court  that  has  no 
jurisdiction  of  the  defendant,  and  when  he  is  in 
all  respects  a  stranger  to  tbe  defendant,  the  pen- 
dency of  such  an  action  will  not  entitle  him  to  the 
saving  provisions  of  section  23  of  tbe  Civil  Code, 
although,  after  the  dismissal  of  bis  action,  he  ob- 
tains such  an  interest  in  the  subject-matter  of  the 
prior  action  as  would  entitle  him  to  maintain  an 
action  thereon,  bat  for  the  statute  of  limitations. 
{SyUabus  by  the  Court.) 

Mandamus. 

H.  E.  Long,  for  plaintiff.  E.  M.  Hulett 
and  B.  F.  Ware,  for  defendant. 

HoRTON,  C.  J.  After  tiie  motion  to  quash 
tlie  alternative  writ  issued  in  this  case  was 
sustained  at  the  July  term  for  1889,  the 
plaintiff,  with  leave  of  the  court,  filed  two 
anaendroents  to  the  writ.  To  the  writ  as 
amended  the  defendants  have  filed  another 
motion  to  quash.  We  shall  refer  to  the  stat- 
ute of  limitations  only,  as  we  think  that  dis- 
poses of  the  case.  The  writ,  as  demanded, 
recites  that  the  plaintifT  completed  the  road- 
bed in  accordance  with  the  terms  of  his  con- 
tract, prior  to  the  80th  day  of  June,  1872; 
that  on  or  about  June  30,  1872,  he  became 
the  owner  of,  and  entitled  to  receive,  the 
bonds  referred  to;  that  on  the  30th  day  of 
June,  1872,  the  Ft.  Scott  &  Allen  County  Rail- 
road Company,  of  which  the  Ft.  Scott,  Hum- 
boldt &  Western  Railroad  Company  is  the 
successor,  demanded  of  the  board  of  county 
commissioners  of  Bourbon  county  the  bonds 
voted  on  August  24,  1869 ;  that  on  tbe  next 
day,  July  Ist,  the  board  declined  to  issue 
and  deliver  the  bonds;  and  that  on  the  I2th 
day  of  August,  1873,  the  board  destroyed  and 
burned  the  bonds,  which  had  been  partially 
prepared  for  delivery.  The  plaintiff  attempts 
to  avoid  tbe  five-years  statute  of  limitations 
byallegingthathecommencedtwosuitsinthe 
United  St-ates  circuit  court  for  the  district 
of  Kansas  to  recover  the  bonds.  One  suit  was 
commenced  in  1874,  against  the  Ft.  Scott, 
Humboldt  &  Western  Railroad  Company, 
Bourbon  county,  and  the  commissioners  of 
that  county.  The  prayer  of  the  bill  was  that 
tbe  Ft.  Scott,  Humboldt  &  Western  Railroad 
.Company  be  decreed  to  assign  its  claim  for 
the  lx)nds  of  Bourbon  county  to  the  plaintiff, 
and  that  the  board  of  county  commissioners  of 
that  county  be  decreed  to  issue  them  to  him. 
A  demurrer  was  sustained  to  the  bill.  An 
appeal  was  taken  to  the  supreme  court  of  the 
United  States,  and  at  the  October  term  of  the 
court  for  1878  the  ruling  of  the  United  States 
<-ircuitcourt  wasafBrmed.  TheUnited  States 
supreme  court,  speiiking  through  Mr.  Justice 
SWA YNE,  said :  "  There  is  no  privity  between 
the  county  of  Bourbon  and  the  complainant. 
There  has  been  no  assignment,  legal  or  equi- 
table, to  bim  by  the  railroad  company  of  its 


claim  against  the  county.  If  there  had  been 
an  assignment,  the  circuit  court  could  not 
have  taken  jurisdiction  of  the  case,  because 
the  assignor,  if  there  had  been  no  assign- 
rbent,  could  not  have  maintained  a  suit  up- 
on the  thing  assigned  in  that  forum.  Rev. 
St.  109;  Sere  v.  Pilot,  6  Cranch,  332;"  Smith 
V.  Railroad  Co.,  99  U.  S.  398.  This  opinion 
,was  filed  in  March,  1879. 

On  the  5th  of  December,  1879.  the  plaintiff 
recovered  a  judgment  against  the  Ft.  Scott, 
Humboldt  &  Western  Railroad  Company 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Kansas  for  8267,113.19,  be- 
sides costs,  on  which  judgment  an  execution 
was  issued,  and  returned  unsatisfied;  the 
corporation  being  insolvent.  On  the  28tb  of 
January,  1880,  and  within  one  year  after  the 
judgment  of  the  United  States  supreme  court 
of  March,  1879.  was  rendered,  aOlrming  that 
the  United  States  circuit  court  for  the  district 
of  Kansas  had  no  jurisdiction  of  the  first  suit, 
tbe  plaintiff  filed  another  bill  in  the  circuit 
court  of  the' United  States  for  the  district  of 
Kansas  against  the  Ft.  Scott,  Humboldt  &, 
Western  Railroad  Company  and  Bourbon 
county.  The  remedies  sought  were  that  the 
company  should  be  ordered  to  assign  to  the 
plaintiff  its  claim  against  Bourbon  county,  and 
a  decree  against  the  county  ordering  it  to  issue 
the  bonds,  and  to  deliver  them  to  the  plaintiff, 
to  be  credited  upon  his  judgment  at  their  face 
value.  This  bill  was  also  dismissed  by  the 
court.  The  plaintiff  appealed  to  the  supreme 
court  of  the  United  States  from  the  ruling  of 
the  United  States  circuit  court;  and  at  the  Oc- 
tober term  of  the  court  for  1887  that  court 
rendered  the  judgment  that,  "so  far  as  the  bill 
sought  the  relief  prayed  for  against  Bourbon 
county  and  its  commissioners,  the  circuit  court 
was  without  jurisdiction."  Smith  v.  Bourbon 
Co.,  127 U.  S.  105. 8  Sup.  Ct.  Rep.  1043.  This 
opinion  was  filed  In  May,  1888.  After  the 
opinion  was  filed,  tbe  bill  of  plaintiff  in  the 
United  States  circuit  court  for  the  district  of 
Kansas  was  dismissed  against  Bourbon  coun- 
ty, and  the  commissioners  of  that  county, 
for  want  of  jurisdiction;  but  the  circuit  court 
entertained  the  bill  as  against  the  railroad 
company  for  the  assignment  of  its  right  to  tbe 
issue  of  the  bonds  of  Bourbon  county.  On  the 
5th  day  of  December,  1888,  the  United  States 
circuit  court  renderedjudgment  that  the  right 
to  have  issued  to  the  railroad  company  S125,- 
000  of  the  county  bonds  of  Bourbon  county  be 
assigned  to  the  plaintiff,  with  the  power  to 
bring  an  action  in  bis  name,  or  In  the  name 
of  the  railroad  company  for  his  benefit, 
against  Bourbon  county,  and  the  commission- 
ers of  that  county,  to  obtain  the  issue  and 
delivery  of  the  bonds. 

The  action  in  this  court  was  brought  De- 
cember 31,  1888,  within  one  year  after  the 
rendition  of  the  judgment  of  the  supreme 
court  of  the  United  States  of  May,  1888. 
On  account  of  the  pendency  of  the  foregoing 
suits,  it  is  again  claimed  that  this  action  was 
commenced  in  time,  under  the  provisions  of 
section  23  of  the  Civil  Code.    That  section 
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reads:  "If  any  action  be  commenced  within 
due  time,  and  a  judgment  thereon  for  the 
plaintiff  be  reversed,  or  if  the  plaintiff  fail 
iu  such  antion  otherwise  than  upon  the  mer- 
its,  and  the  time  limited  for  the  same  shall 
have  expired,  the  plaintiff,  or  if  he  die,  and 
the  cause  of  the  action  survive,  his  repre- 
sentatives, may  commence  a  new  action  willi- 
i n  one  year  af  tier  the  reversal  or  fai I ure. "  On 
the  6tli  of  June.  1871,  the  plaintiff  entered 
into  a  written  contract  with  a  railroad  com- 
pany, of  which  the  Ft.  Scott,  Humboldt  & 
Western  Railroad  Company  is  the  successor, 
to  grade  a  road-bed  from  the  city  of  Ft.  Scott, 
in  Bourbon  county,  to  Humboldt,  in  Allen 
county.  In  payment  of  the  work  to  be  per- 
formed under  this  contract  by  the  plaintiff, 
the  railroad  company  agreed  to  pay  or  deliver 
to  plaintiff  ;9I25,000  of  the  bonds  of  Bourbon 
county.  Prior  to  June  30, 1872.  the  plaintiff 
had  fully  completed  his  contract,  and  was  en- 
titled to  his  payment  therefor  from  the  rail- 
road company.  Tl>e  allegation  in  the  amend- 
ed writ  that  plaintiff,  on  or  about  June 
30,  1872,  became  the  owner  of  the  bonds  of 
Bourbon  county,  must  be  construed  with  the 
other  allegations  contained  in  the  writ.  The 
bonds  were  never  delivered  to  the  railroad 
company  nor  the  plaintiff.  The  plaintiff  had 
no  contract  with  Bourbon  county,  or  the 
commissioners  of  that  county.  His  contract 
was  with  the  railroad  company  only.  After 
plaintiff  had  completed  the  road-bed,  he  was 
a  creditor  of  the  railroad  company,  but  not 
a  creditor  of  Bourbon  county.  After  the 
railroad  company  had  fully  performed  its 
contract  with  Bourbon  county,  it  bad  the 
right  to  claim  the  bonds.  This,  and  nothing 
more.  Prior  to  December  5, 1888,  the  plain- 
tiff had  no  assignment,  legal  or  equitable,  to 
him  by  the  railroad  company  of  its  claim 
against  the  county.  Even  at  that  time  there 
was  no  transfer  or  assignment  of  any  bonds. 
The  court  merely  decreed  that  "the  right  to 
have  issued  to  the  railroad  company  $125,0UU 
of  the  county  bonds  of  Bourbon  county,  as 
set  forth  in  the  bill  of  complaint  herein,  be, 
and  the  same  is  hereby,  assigned  to  the  com- 
plainant; and  full  power  is  hereby  given  to 
complainant  to  bring  an  action  in  his  name, 
or  in  the  name  of  the  said  railroad  company 
for  his  benefit,  against  the  county  of  Bour> 
bon,  to  obtain  the  issue  and  delivery  of  the 
bonds  described  in  the  bill  of  the  complain- 
ant." The  plaintiiTdid  not  recover  its  judg- 
ment againut  the  Ft.  Scott,  Humboldt  & 
Western  Railroad  Company  until  the  5tb  of 
December,  1879. 

If  the  suit  commenced  in  the  United  States 
circuit  court  in  1874  be  considered  as  a  cred- 
itors' bill,  it  stated  no  cause  of  action  what- 
ever against  Bourbon  county.  The  rule  is 
thata  judgment  must  be  obtained,  and  certain 
steps  taken  towards  enforcing  or  perfecting 
the  judgment,  before  a  plaintiff  is  entitled  to  a 
suit  of  that  ciiaracter.  In  Tennent  v.  Battuy, 
18  Kan.  324,  it  was  decided  that  a  plaintiff 
who  had  an  attachment  lien  upon  the  prop- 
erty could  not  prosecute  an  action  to  set 


aside  an  assignment  embracing  the  property 
attached  until  he  had  obtained  judgment 
against  the  debtor.  There  was  na privity  be- 
twepn  the  plaintiff  and  the  county  of  Bour- 
bon;  and  before  the  rendition  of  the  judgment 
of  December  5,  1879,  the  plaintiff  had  no 
right,  legal  or  equitable,  to  commence  or 
maintain  any  action  against  Bourbon  county 
for  the  bonds,  or  the  issuance  of  the  bonds. 
Prior  to  the  5th  day  of  December,  1879,  the 
five-years  statute  of  limitations  had  run 
against  the  railroad  company.  At  that  time 
any  action  by  the  railroad  company  or  its  as- 
signees, or  any  creditor  of  the  railroad  com- 
pany, against  Bourbon  county  for  the  bonds 
was  barred.  "It  is  quite  apparent,"  says 
Judge  Walker,  for  the  court,  in  Bank  v. 
Magnets,  11  Ark.  343,  "  that  the  intention  of 
the  framers  of  the  act  [similar  to  section  23 
of  the  Code]  was  to  secure  that  class  of  suit- 
ors from  loss  who,  from  causes  incident  to 
the  administration  of  the  law,  are  compelled 
to  abandon  their  present  action,  whether  by 
their  own  act  or  the  act  of  the  court,  when 
either  would  leave  them  a  cause  of  action  yet 
undetermined,  by  giving  them  a  reasonable 
time  in  which  to  renew  such  action.  •  ♦  * 
The  remedy  was  evidently  intended  to  be  co- 
extensive with  the  evil,  and  will  be  so  held, 
unless  some  sensible  reason  to  the  contrary 
can  be  shown."  We  think  that  the  provis- 
ions of  section  23  should  be  given  a  liberal 
construction;  but  where  a  plaintiff  has  no 
debt  or  legal  or  equitable  claim  against  the 
defendant,  and  has  no  interest  wliatever  In 
the  subject-mattor  of  the  action,  he  cannot  be 
considered  as  having  "an  action  undeter- 
mined" to  renew  or  revive.  He  is  not  with- 
in the  letter  or  the  spirit  of  the  statute. 

This  action,  commenced  since  the  judg- 
ment of  December  5,  1879,  and  the  assign- 
ment of  December  5,  1888,  is  not  a  continu- 
ation of  the  suit  of  1874.  In  that  suit,  the 
plaintiff,  on  the  face  of  his  pleading,  had  no 
le^al  or  equitable  title  or  claim  to  the  bonds 
of  Bourbon  county.  In  this  action,  his 
claim  to  the  bonds  is  based  upon  the  judg- 
ment of  the  5th  of  December,  1879,  and  the 
subsequent  judgment  of  December  5,  1888. 
Meath  v.  Commissioners,  109  U.  S.  268,  3 
Sup.  Ct.  Rep.  284;  TitUn  t.  Leabo.  52  Ma 
49 ;  Sidener  v.  Galbraith,  63  Ind.  89.  There- 
fore, as  this  action  is  not  a  continuation  of 
the  suit  commenced  in  the  United  States  cir- 
cuit court  in  1874,  the  plea  of  the  statute  of 
limitations  of  five  years  issuflicient,  and  bars 
any  recovery.  Counsel  for  plaintiff  refers  to 
Seaton  v.  Ilixon,  35  Kan.  66.3, 12  Pac.  Rep. 
22,  as  authority  that,  even  if  his  suit  of  1874 
in  the  United  States  circuit  court  was  prema- 
turely brought,  his  present  action  is  saved  by 
section  23  of  the  Code.  In  that  case,  while  the 
action  was  prematurely  brought,  Hixon  had  a 
claim  and  a  lien  for  materials  furnished  by 
him  as  subcontractor  upon  the  building  own- 
ed by  Seaton.  He  had  an  interest  in  the  sub- 
ject-matter of  the  action.  His  action  was 
merely  premature,  because  commenced  with- 
in less  than  60  days  after  the  completion  of 


Digitized  by 


Google 


Kan.) 


eiATE  V.  SULLIVAN. 


the  building,  which,  nnder  the  statute,  is  too 
soon.  That  case,  therefore,  differs  material- 
ly from  tliis.  In  tills  case  the  plaintiff  had 
no  lien  upon  the  bonds  in  controversy,  nor 
any  legal  or  equitable  claim  against  Bourbon 
county  prior  to  December  5,  1879. 

Plaintiff  further  insists  that,  as  the  railroad 
company  refused  to  bring  an  action  against 
BourlK>n  county  to  recover  the  bonds,  heliad 
a  right  to  commence  a  suit  in  the  United 
States  circuit  court  to  protect  his  interest  and 
tlie  interest  of  the  railroad  company.  In 
other  words,  he  contends  that  he  stands  in  the 
same  (Kisition  as  if  his  suit  of  1874,  in  the 
United  States  circuit  court,  had  been  brought 
by  tlie  railroad  company  against  the  county. 
Neither  the  provisions  of  tlie  Code  nor  the 
autliorities  support  any  such  conclusion. 
The  plaintiff  had  no  action  or  cause  of  action 
against  Bourbon  county  when  he  filed  his  bill 
in  the  United  States  circuit  court  in  1874, 
and  the  courts  had  no  jarisdiction  over 
Bourbon  county.  He  could  not  champion 
the  cause  of  the  railroad  company  against 
Bourbon  county,  because  he  was  a  stranger 
to  the  county.  In  the  suit  of  1874,  the  plain- 
tiff was  not  a  proper  party  with  the  railroad 
company  to  recover  the  bonds  from  the  coun- 
ty, because  at  that  time  he  had  no  judgment 
against  the  railroad  company,  nor  any  legal 
or  equitable  clidm  ag^iiust  the  county;  there- 
fore the  plaintiff  gained  nothing  by  that  suit, 
and  could  not  keep  alive  the  action  or  cause 
of  action  of  the  railroad  company  against 
Bourbon  county  by  making  the  railroad  com- 
pany and  Bourbon  county  defendants.  Tlie 
action  or  subject  of  action  of  the  railroad 
company  against  Bourbon  county  was  never 
litigated,  and  has  never  been  in  litigation, 
until  the  statute  of  limitation  ran  against  it. 
The  action  was  barred  in  1877. 

If  all  of  the  allegations  in  his  petition  are 
true,  the  plaintiff  might  have  obtained  a 
judgment  in  proper  time  a^tainst  the  railroad 
company,  and  then,  within  the  statute  of 
limitations,  have  instituted  a  creditors'  bill 
against  Bourbon  county.  This  remedy  be 
did  not  pursue.  Without  having  any  action 
or  cause  of  action  or  right  of  action  against 
Bonrbon  county,  he  commenced  a  proceeding 
in  1874  against  that  county;  but  this  proceed- 
ing, being  prior  to  the  judgment  of  December 
5,  1879,  was  futile  and  useless  as  against  the 
county.  It  amounted  to  nothing.  The  suit 
of  1874  does  not  protect  him  under  section 
23.  That  suit  could  not,  under  any  possible 
pleading,  or  in  any  state  or  federal  court, 
have  resulted  to  the  interest  or  benefit  of 
plaintiff.  It  was  founded  upon  no  debt  or 
claim  against  the  county^  It  is  not  possible 
for  an  alleged  action,  or  an  alleged  cause  of 
action,  which  has  no  existence,  and  can  have 
no  existence,  to  survive.  The  motion  to 
quash  must  be  sustained,  and  judgment  will 
be  rendered  in  favor  of  the.  defendants,  and 
against  the  plaintiff. 

Valentine,  J.,  concurring.  Johnston, 
J.,  having  been  of  counsel,  did  not  sit. 
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(48  Kan.  E6S) 

State  o.  Spixivan. 

(Supreme  Court  of  Kantcu.    April  4, 1890.) 

Bmbezzi/Bmbkt  or  Ubbd— Intobmation— Contin- 

DANCB. 

1.  Where  a  motion  is  made  for  a  continuance 
in  a  criminal  case,  on  account  of  the  absence  of 
one  of  the  defendant's  connsel,  and  it  appears  that 
he  is  represented  by  two  attorneys  at  the  time,  it 
is  not  material  error  for  the  court  to  overrule  the 
motion. 

2.  An  information,  under  section  84  of  the 
crimes  act,  which  charges  that  one  G.  S.  then  and 
there,  unlawfully,  feloniously,  and  with  the  intent 
to  defraud,  did  embezzle  and  convert  to  his  own 
use  a  certain  warranty  deed,  the  property  of  M.  J, 
C,  which  said  deed  was  in  writing,  being  the  act 
of  M.  J.  C.  as  grantor,  and  made  to  O.  8.  as 
grantee,  and  duly  acknowledged,  purporting  to 
convey,  and  did  convey,  the  S.  E.  3^  of  section  39, 
township  28  8.,  of  range  35  W.,  in  the  county  of 
Hodgeman,  is  sulHcient  to  support  a  sentence 
against  a  motion  in  arrest  of  judgment. 

{Syllabug  by  Qreen,  0.) 

Commissioners'  decision.  Appeal  from  dis- 
trict court,  Hodgeman  county ;  J.  C.  Stranq, 
Judge. 

S.  W.  Vandivert  and  G.  P.  Kline,  for  ap- 
pellant. L.  B.  Kellogg,  Atty.  Gen.,  and  T. 
8.  Haun,  for  appellee. 

Green,  G.  Grant  Sullivan  was  convicted 
in  the  district  court  of  Hodgeman  county, 
under  section  84  of  the  crimes  act,  of  em- 
bezzling a  deed  from  Malcolm  J.  Cox,  and 
was  sentenced  to  the  penitentiary  for  the 
period  of  two  years.  He  appeals  to  this 
.  court,  and  challenges  the  validity  of  the 
judgment  of  the  court  below  upon  a  number 
of  errors  assigned  in  the  brief  of  counsel  for 
appellant;  but  the  recoi-d,  as  brought  here, 
presents  but  two  questions  which  we  can 
consider.  There  was  no  motion  madd  to 
quash  the  information  filed  against  the  de- 
fendant, and  no  exceptions  taken  to  the  in- 
structions to  the  jury;  hence  we  can  consider 
but  two  questions  in  the  record. 

First.  The  assignment  of  error  made  by 
the  appellant  upon  the  court's  refusal  to 
grant  a  continuance.  The  record  discloses 
the  fact  that,  upon  this  case  being  called  for 
trial,  an  application  was  made  by  the  defend- 
ant for  a  continuance,  on  the  ground  that 
the  counsel  who  appeared  for  him  at  the  pre- 
liminary examination  was  unable  to  be  pres- 
ent at  the  trial;  and  that  he  had  not  had  an 
opportunity  to  coininunicate  to  other  counsel 
the  facts  material  to  his  defense.  The  appli- 
cation was  not  made  for  a  continuance  of 
the  case  for  the  term,  but  simply  to  enable 
the  defendant  to  properly  prepare  for  his  de- 
fense. There  was  no  showing  made  as  to 
when  the  counsel  who  had  appeared  for  him 
at  the  preliminary  examination  would  be  able 
to  be  present  in  court;  neither  was  there  any 
showing  that  his  presence  was  absolutely 
necessary.  The  affidavit  filed  by  the  defend- 
ant stated  that  his  counsel  was  confined  to 
his  bed  with  a  broken  leg.  From  the  very 
nature  of  the  injury,  the  defendant  must 
have  known  that  he  could  not  appear,  and, 
such  being  the  fact,  it  was  his  duty  to  get 
other  counsel.    The  recor^  shows  that  the 
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defendant  was  represented  by  able  counsel, 
and  that  the  nature  of  the  case  was  such 
that  it  would  not  require  a  great  deal  of 
time  to  communicate  to  them  the  nature  of 
his  defense.  The  matter  of  granting  a  con- 
tinuance rests  largely  within  the  discretion 
of  the  trial  court,  and  the  record  fails  to  dis- 
close any  abuse  of  that  discretion.  There 
was  no  error  in  refusing  the  application  for 
(i  continuance. 

Beoond.  The  second  ground  of  error  is 
properly  raised  upon  the  motion  made  by  the 
appellant  in  arrest  of  judgment.  And  in  de- 
ciding this  question  we  will  also  dispose  of 
the  objection  which  was  made  by  counsel  to 
the  introduction  of  any  evidence  on  the 
ground  that  the  information  did  not  state 
tacts  sufficient  to  constitute  an  oSense.  The 
language  of  the  information  is  as  follows: 
"I,  the  undersigned,  prosecuting  attorney  of 
said  county,  in  the  name,  by  tlie  authority, 
and  on  behalf  of  the  state  of  Kansas,  give  In- 
formation that  on  the  30th  day  of  July,  A. 
D.,  1888,  in  said  county  of  Hodgeman  and 
state  of  Kansas,  one  Grant  Sullivan  then  and 
there  unlawfully,  feloniously,  and  witli  in- 
tent to  defraud,  did  embezzle  and  convert  to 
bis  own  use  a  certain  warranty  deed,  the 
property  of  Malcolm  J.  Cox, — which  said 
deed  was  in  writing,  being  the  act  of  Malcolm 
J.  Cox  as  grantor,  and  made  to  Grant  Sulli- 
van  as  grantee,  and  duly  acknowledged,  pur- 
porting to  convey  and  did  convey  the  south- 
east quarter  (\)  of  section  twenty-nine,  (29,) 
township  twenty-three  (23)  south,  of  range 
twenty-flve  (25)  west,  in  the  county  of 
Hodgeman  and  state  of  Kansas,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dig- 
nity of  the  state  of  Kansas. "  The  section  of 
the  crimes  act  upon  which  the  information 
was  based,  reads:  "If  any  person  steal  or 
embezzle  any  will  of  real  or  personal  prop- 
erty, or  any  deed  or  other  instrument  of 
writing,  being'or  purporting  to  be  the  act  of 
another,  by  which  any  right  or  interest 
in  real  or  personal  property  shall  be  or  pur- 
port to  be  assured,  transferred,  or  conveyed, 
or  in  any  way  changed  or  affected,  shall 
be  adjudged  guilty  of  grand  larceny,  with- 
out reference  to  the  value  of  the  instrument 
BO  stolen  or  embezzled,  and  shall  be  pun- 
ished by  confinement  and  hard  labor  not 
exceeding  fiv3  years,  or  in  the  county  jail  not 
less  than  six  months."  Gen.  St.  1889.  vol. 
1,  par.  2216.  Does  this  information  state  a 
public  offense,  under  the  provisions  of  the 
statute  just  quoted?  Talcing  into  considera- 
tion the  fact  that  no  motion  had  been  pre- 
viously made  to  quash  the  information,  is 
this  information  good,  upon  a  motion  in  ar- 
rest of  judgment?  It  clearly  and  aptly  states 
the  offense  in  the  language  of  tlie  statute. 
The  deed  was  the  property  of  Malcolm  J.  Cox, 
until  It  was  delivered  to  the  grantee;  and, 
while  the  information  shows  that  the  deed 
W&1  made  to  the  defendant,  the  allegations  of 
the  informatidn  were  that  it  was  the  property 
ot  the  grantot,  and  we  think  that  the  deed 


was  his  property  until  it  was  delivered  to 
the  grantee,  and  are  clearly  of  the  opinion 
that  the  information  states  a  public  offense, 
under  the  statute  quoted.  In  any  event,  we 
do  not  think  the  objection  good,  upon  a  mo- 
tion in  arrest  of  judgment,  because  all  tech- 
nical irregularities  should  be  disregarded. 
The  principle  is  well  established  that  defects 
in  an  information  which  might  be  held  bad 
on  a  motion  to  quash,  if  one  was  made  in 
time,  are  not  always  sufficient  after  a  verdict 
of  guilty.  State  v.  Knowles,  34  Kan.  393, 
8  Pac.  Rep.  861;  City  of  Kingman  v.  Berry, 
40  Kan.  625, 20  Pac.  Bep.  527 ;  State  v.  Book, 
42  Kan.  — ,  22  Pac.  Rep.  626.  Further 
complaint  is  made  of  certain  instructions 
given  by  the  court,  but  no  exceptions  were 
made,  and  we  cannot  consider  them  here. 
The  record  discloses  no  errors  upon  the  part 
of  the  trial  court  for  which  a  reversal  should 
be  had.  We  would  therefore  recommend 
that  the  judgment  of  the  court  below  be  af- 
flrmed. 

Per  G0BIAM.  It  is  so  ordered;  all  the  ju*. 
tices  concurring. 

(«  Kan.  flj) 

Abo  v.  Pbatt. 

(Supreme  Court  of  Kamaa.    April  4,  lS9a) 
Public  IiANds — Hohsbtb^i)  and  Pbb-ucftiox 

BXTBIBS. 

1.  The  officers  of  the  land  department  are  ea- 
pedally' designated  by  law  to  receive,  oonslder, 
and  pass  upon  proofs  presented  with  reapeot  to 
settlements  upon  the  publio  lands,  with  a  view  to 
secure  rights  of  pre-emption;  and  for  mere  errors 
of  judgment  upon  the  weight  of  evidence  in  a  oon> 
tested  case  before  them  the  only  remedy  is  by  ap- 
peal from  one  officer  to  another  of  thedepartment^ 
and  perhaps,  under  special  clrxnimstanoea,  to  the 
president. 

2.  MThere  a  parson  oomes  to  a  United  State* 
local  land-office,  intending  to  homestead  180  acres 
of  land,  and  makes  his  application,  and  tenders  the 
tees  therefor,  but  is  informed  by  the  register  that 
his  land  is  situated  within  the  granted  limits  of  a 
railroad  company,  and  that  he  can  homestead  only 
80  acres  of  the  land,  and,  acting  upon  this  advioa, 
utterly  abandons  the  Intention  of  taking  a  home- 
stead, and  makes  a  pre-emption  filing  upon  80 
acres  of  the  land,  he  must  subsequently  show  a 
compliance  with  the  requirements  of  the  pre-emp- 
tion law  to  prove  up  and  make  payment  on  the  80 
acres. 

8.  Where  a  person,  having  the  qualifications 
of  a  pre^mptor,  attempts  to  secure  title  to  a  tract 
of  land  under  the  pre-emption  )aw,  by  filing  there- 
on, and  bis  pre-emption  filing  is  subseqnently  can- 
celed on  account  of  his  non-compliance  with  the 
provisions  of  the  statute  and  the  regulations  of 
the  United  Htates  land  department  concerning  res- 
idence and  improvements,  he  cannot  afterwards 
claim  the  land  as  a  settler  under  the  homestead 
law,  if  an  adverse  claimant  has,  in  the  mean  time^ 
Intervened,  and  obtained  a  legal  right  thereto. 
{Syllainu  bv  the  Court) 

Error  from  district  court,  Allen  coanty; 
L.  Stillwbxl,  Judge. 

Benton,  Scott  &  Campbell,  A.  L.  Allen, 
and  William  Lawrenoe,  for  plaintiff  in  error. 
Uutchinga  &  Keplinger,  for  defendant  in 
error. 

IIORTON,  C.  J.  This  was  an  action  brought 
by  C.  H,  Pratt  against  K.  L.  Ard  to  recover 
the  possession  of  the  W.  }  of  the  S.  £.  ^  o' 
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section  2,  township  26,  range  20,  in  Allen 
county  The  case  was  tried  by  the  court 
without  a  jury.  The  trial  court  found  for 
the  plaintiff,  and  the  defendant  brings  the 
case  here.  A  patent  for  the  land  was  issued 
on  the  3d  day  of  November,  1873,  to  tlie 
Missouri,  Kansas  &  Texas  Railroad  Company. 
It  is  conceded  that  whatever  title  to  the  land 
passed  by  the  patent  to  the  railroad  company 
is  in  Pratt  by  virtue  of  a  conveyance  from 
the  company  to  him.  Ard  claims  an  equi- 
table title  to  the  land,  and  possession  thereof, 
under  the  provisions  of  the  land  laws  of  the 
United  States.  It  appears  from  the  record 
that  Ard  went  upon  the  land  in  controversy, 
and  also  theN.  \  of  theN.  E.  ^of  section  11, 
township  26,  range  20,  the  last  of  June, 

1866.  He  broke  2  acres  of  prairie  and  8 
hedge-rows  on  the  land.  He  went  to  the 
United  States  land-ofBce  at  Humboldt,  in  this 
state,  on  the  14tli  day  of  July,  1866,  to  make 
a  homestead  application,  and  tendered  the 
fees  therefor  to  tlie  register.  At  that  time, 
he  was  a  single  person  over  42  years  of  age, 
a  citizen  of  the  United  States,  and  had  never 
had  tlie  benefit  of  the  homestead  or  pre-emp- 
tion laws.  Watson  Stewart,  the  register,  in- 
formed him  that  the  land  was  situated  with- 
in the  granted  limits  of  the  Leavenworth, 
Lawrence  &  Galveston  Railroad,  and  that  he 
could  only  homestead  80  acres.  The  register 
also  advised  him  that  he  could  make  a  pre- 
emption filing  on  80  acres  of  the  land,  and 
build  a  house  thereon,  and  then  prove  up, 
and  pay  for  it  at  82.50  per  acre;  that  after- 
wards he  could  homestead  80  acres  more,  and 
by  that  plan  obtain  160  acres.  As  the  regis- 
ter would  not  allow  Ard  to  homestead  160 
acres,  he  made  a  pre-emption  filing  on  the  80 
acres  in  dispute.  In  the  fall  of  1866,  he  re- 
broke  2  acres  of  the  land,  hauled  rails  in  the 
winter  of  1867,  and  in  the  spring  of  that  year 
built  a  rail-pen  on  the  land.  Up  to  that  time 
he  had  no  house  on  the  land,  but  lived  a  half 
mile  west,  sleeping  upon  it  once  in  a  while, 
by  a  pile  of  rails.    About  the  1st  of  July, 

1867,  he  went  to  the  local  land-offlce  for  the 
purposeof  changing  his  preemption  filing  in- 
to a  homestead .  The  register,  N.  S.  Goss, 
told  him  he  could  not  make  the  change,  as  all 
of  the  land  bad  been  withdrawn  for  the  rail- 
road, and  that,  if  he  should  change  his  pre- 
emption filing,  the  land  would  revert  to  the 
railroad.  Ho  then  asked  the  register  if  he 
could  pay  for  the  land  under  the  pre-emption 
law.  The  register  said  to  him  he  could  pre- 
empt if  he  had  a  house  on  the  land  within  6 
months  from  the  time  of  making  his  filing, 
and  was  living  on  the  land.  He  informed  the 
register  that  it  was  about  8  months  before  he 
had  erected  a  house  on  the  land,  and  the  reg- 
ister replied  "be  could  not  prove  up  and  pay 
for  the  land,  as  he  had  not  complied  with  the 
law."  He  applied  to  the  local  land-offlce  to 
make  proof  and  payment  on  August  9, 1872. 
A  hearing  was  ordered  by  the  local  cSScers, 
and  the  case  set  for  the  9th  of  September, 
1872,  and  when  it  was  heard  both  he  and  the 
railroad  company  appeared.     The  application 


of  Ard  was  rejected  by  the  local  land-offlcers 
and  the  United  States  land  commissiorier*. 
He  appealed  to  the  secretary  of  the  interior. 
The  secretary  on  Novembers,  1878,  affirmed 
the  decision  of  the  commissioner  of-  the  land- 
office. 

It  is  admitted  that  said  section  2  was  se- 
lected by  the  Missouri,  Kansas  &  Texas  Rail- 
road Company  as  indemnity  land  on  April 
14,  1873;  that  it  was  patented  to  the  Mis- 
souri, Kansas  &  Texas  Railroad  Company  on 
the  3d  day  of  November,  1873;  that  the  land 
is  over  12  miles  from  the  Missouri,  Kansas 
&  Texas  and  the  Leavenworth,  Lawrence  & 
Galveston  Railroads;  that  it  was  patented  to 
the  Missouri,  Kansas  &  Texas  Railroad  Com- 
pany on  the  3d  day  of  November.  1873;  that 
the  railroad  company  filed  a  map  for  a  defi- 
nite location  of  its  road  on  December  6, 1866; 
that  the  land  is  covered  by  the  letters  of  with- 
drawal of  the  United  States  land  commis- 
sioner of  March  19,  1867,  and  April  30, 1867, 
marked  "B"  and  "C,"  in  case  of  Neer  v. 
Williams,  27  Kan.  58, 59.  The  patent  issued 
to  the  railroad  company,  and  under  which 
Pratt  claims,  must  be  regarded  as  valid  and 
sulflcient  to  convey  the  land,  unless  the  facta 
of  tliis  case  clearly  show  that  the  defendant 
is  entitled  to  the  particular  tract  in  dispnte 
under  the  land  laws  of  the  United  States. 
Kansas  City,  L.  &  S.  K.  R.  Co.  v.  Attorney 
General,  118  U.  S.  682,  7  Sup.  Ct.  Rep.  66; 
Brewster  v.  Railroad  Co.,  25  Fed.  Rep.  248: 
U.  S.  V.  Railway  Co.,  37  Fed.  Rep.  68;  Burn- 
ham  v.  Starkey,  41  Kan.  604,  21  Pac.  Rep. 
624.  To  overcome  the  title  conveyed  by  the 
patent,  Ard  must  have  shown  that  tfie  land 
was  not  only  subject  to  pre-emption  or  home- 
stead, but  that  he  had  fully  complied  with  all 
the  requirements  of  either  the  homestead  or 
the  pre-emption  law.  Upon  the  hearing  or 
contest  over  the  land  had  before  the  local 
land-offlcers  on  September  9, 1872,  the  decis-  - 
ion  upon  the  facts  of  the  case  was  against 
Ard.  It  was  then  determined  that  he  had 
not  complied  with  the  provisions  of  the  pre- 
emption law.  The  United  States  land  com- 
missioner, under  the  date  of  November  19. 
1877,  after  an  examination  of  the  evidence 
transmitted  to  him  by  the  local  land-officers, 
wrote  them  as  follows:  "It  does  not  appear 
just  when  Ard  first  had  a  dwelling-house,  or 
took  up  his  actual  residence,  on  the  land.  It 
is  clear,  however,  that  he  did  not,  within  the 
time  prescribed  by  the  pre-emption  law.  make 
proof  and  payment;  nor  does  it  appear  that 
be  attempted  to  do  so.  I  am  of  opinion 
that,  from  his  own  admissions,  Ard  did  not, 
at  the  date  the  right  of  the  road  attached, 
have  such  a  valid,  subsisting  claim  as  would 
have  been  capable  of  being  perfected  into 
complete  title,  or  would  have  excepted  the 
land  from  the  grant  to  the  company.  Ard's 
application  to  make  proof  and  payment  is 
therefore  rejected,  and  the  title  of  the  com- 
pany, under  its  patent,  will  not  be  dis- 
turbed." 

The  general  rule  is  that  the  decision  of  the 
United  States  land-officers  upon  controverted 
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.  ^nestiona  of  tact,  In  the  absence  of  fraud, 
imposition,  or  mistake,  is  conclasive.  Jolin- 
son  V.  Towsley,  13  Wall.  86;  Shepley  v. 
Co  van,  91  U.  S.  330.  If  those  ofBcers  mis- 
construeor  misinterpret  the  law,  their  decis- 
ion is  subject  to  review  and  reversal,  as  the 
courts  in  such  cases  give  relief.  It  is  unnec- 
essary, upon  the  question  of  pre-emption,  to 
determine  whether  the  withdrawals  of  the 
land  on  March  19,  1867,  and  April  30,  1867. 
by  the  department  of  the  interior,  were  valid 
or  not.  Upon  the  failure  of  Ard  to  comply 
with  the  pre-emption  law,  his  right  under 
his  pre-emption  filing  ceased,  and,  so  far  as 
his  pre-emption  was  concerned,  the  land  re- 
verted, to  the  United  States  or  to  the  railroad 
company.  Afterwards  the  UnitedStales  con- 
veyed its  title  to  the  railroad  company,  and 
the  company  to  Pratt.  Therefore  Ard  has 
not  shown,  upon  the  facts,  that  he  is  entitled, 
in  law  or  in  equity,  to  the  tract  in  dispute  by 
reason  of  his  pre-emption  filing.  It  was  said 
in  U.  8.  V.  Railway  Co.,  supra,  by  Brewek, 
J.:  "These  observations  of  the  supreme 
court  admonish  me  that  a  patent  once  issued 
from  the  general  government  is  not  lightly 
to  be  disturbed,  and  that  the  perfect  title 
supposed  to  be  conveyed  thereby  must  always 
be  upheld,  unless  it  be  manifest  that  there 
has  been  in  its  issue  a  clear  departure  from 
the  authority  granted.  If  this  be  true  in  re- 
spect to  a  recent  patent,  much  more  it  is 
true  in  reference  to  a  patent  so  old  as  this." 
We  next  com«  to  Ard's  claim  under  the 
homestead  law.  When  he  made  his  pre-emp- 
tion filing  on  the  14th  of  July,  1866,  he  ac- 
cepted the  advice  of  the  register  of  the  land- 
ofiSce,  and  utterly  abandoned  bis  intention  of 
bomesteading.  If  the  withdrawals,  of  the 
land  from  private  entry  in  1867  were  sulH- 
cient  to  defeat  a  settlement  for  the  purpose 
of  a  homestead  while  the  order  was  in  force, 
even  if  improperly  issued,  then  Ard  ot>- 
tained  nothing  under  his  homestead  claim, 
because  he  abandoned  that  claim  on  the  14th 
of  July,  1866.  Wolsey  v.  Chapman,  101  U. 
6.' 755.  If  the  withdrawals  of  the  land  in 
1867  were  without  authority  of  law,  and  not 
BUfHcient  to  defeat  a  homestead  settlement, 
yet  Ard  can  make  no  claim  under  the  home- 
stead law,  because  it  was  too  late  to  initiate 
any  homestead  right  after  his  pre-emption  fil- 
ing bad  failed.  The  land  had  been  then  le- 
gally selected  by  the  railroad  company.  An 
adverse  claimant  had  intervened  and  obtai  ned 
rights.  In  whatever  view  we  may  consider 
the  case,  it  does  not  appear  that  Ard  so  com- 
plied with  either  the  pre-emption  or  home- 
stead law  ;iB  to  obtain  any  legal  or  equitable 
claim  to  the  land  conveyed  by  the  patent.  It 
is  urged  that  as  the  oflScers  of  the  local  land- 
oflBce,  in  their  conversations  with  Ard,  gave 
bim  advice  upon  which  be  acted,  he  has 
rights  and  equities  which  are  paramount  to 
the  patent  title.  Patents  from  the  United 
States  ought  not  to  be  brushed  easily  away 
upon  oral  conversations  between  claimants 
and  the  United  states  land-officers.  "Parties 
place  faith,  and  should  place  faith,  in  the 


action  of  the  government,  and  rely  upon  the 
title  which  its  patent  conveys."  U.  S.  v. 
Railway  Co.,  supra.  The  local  land-ofHcers 
had  no  authority  or  power  to  dispose  of  the 
land  otherwise  than  in  accordance  with  the 
laws  of  the  United  States  and  regulations  of 
the  general  land-offlce.  If  Ard  accepted  vol- 
untarily the  advice  given,  he  cannot  com- 
plain. If  he  did  not  wish  to  accept  the  rul- 
ings of  the  local  land-officers,  he  should  have 
appealed  from  any  objectionable  order. 
Burnham  v.  Starkey,  supra. 

Finally,  it  is  requested  that,  if  there  is  any 
doubt  as  to  Ard's  equitable  title  in  the  land, 
this  case  be  continued  to  await  the  decision 
of  the  supreme  court  of  the  United  States  in 
the  case  of  U.  S.  v.  Railway  Co.,  involving 
the  validity  of  a  patent.  That  case  ante- 
dates this.  The  final  decision  in  this  case 
does  not  rest  with  us.  This  case  is  simply 
passing  through  this  court  on  its  way  to  the 
supreme  court  of  the  United  States.  We  do 
not  think  that  the  final  decision  by  the  su- 
preme court  of  the  United  States  should  ba 
delayed  by  the  refusal  of  this  court  to  pass 
upon  the  law  questions  presented.  The  land 
troubles  in  Allen  county  are  of  so  serious  a 
nature  that  all  legal  questions  involved  in 
this  and  similar  cases  should  be  finally  dis- 
posed of  as  speedily  as  possible.  In  our  opin- 
ion, Pratt  biis  the  legal  title,  and  is  entitled 
to  possession  of  the  land  under  the  acts  of 
congress  referred  to  in  the  letters  of  with- 
drawal and  the  patent  of  November  3,  1873. 
It  is  also  our  opinion  that  Ard  has  not 
brought  himself  within  any  provisions  of 
the  acts  of  congress  relating  to  the  public 
lands,  so  as  to  hold  possession,  or  to  give  him 
any  legal  or  equitable  title  to  tlie  land  as  a 
homesteader  or  pre-emptor.  The  Judgment 
of  the  district  court  will  be  affirmed.  All  tbs 
Justices  concurring. 


(4S  Kan.  42S) 


Abd  v.  Bramdom. 


(Supreme  Court  of  Kanaas.    April  4, 1890.) 
FuBuo  Lands— PsB-EWTioii  akd  HomaraAS 

EXTRIBS. 

Where  •  person  makes  a  pre-emption  flllnc 
upon  80  acres  of  publlo  land,  and  claims  the  same 
ander  the  pre-emption  law,  he  cannot,  before  final 
proof,  claim  another  80  acres  of  land  under  a  home- 
stead entry,  aa  resldenoe  Is  essential,  botb  under 
the  pre-emption  and  homestead  laws. 
(SyllabuM  by  the  Court.) 

Error  from  district  court,  Allen  county; 
L.  Still  WELL,  Judge. 

Benton,  Scott  &  Campbell,  A.  L.  Allen, 
and  William  Lawrence,  for  plaintiff  in  ei^ 
ror.  Hutohingt  di  Keplinger,  tor  defendant 
in  error. 

HORTON,  0.  J.  This  was  an  action  brought 
by  Alexander  Brandon  against  N.  L.  Ard  to 
recover  the  possession  of  the  N.  ^  of  the  N. 
£.  i  of  section  11,  township  26,  range  20,  in 
Allen  county.  .Tadgment  was  rendered  for 
the  plaintiff^  and  against  tbe  defendant,  and 
Ard  brings  the  case  here.    Brandon  claims 
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title  to  the  land  through  conveyances  under 
a  patent  issued  by  the  state  of  Kansas  to  the 
Missouri,  Kansas  &  Texas  Railroad  Company 
on  the  19th  day  of  May,  1873.  The  railroad 
company  filed  its  map  of  location  on  Decem- 
ber 6,  1866.  The  land  was  actually  selected 
by  the  Missouri,  Kansas  &  Texas  Railroad 
and  the  Leavenworth,  Lawrence  &  Galveston 
Railroad  on  the  8th  day  of  August,  1872. 
This  selection  was  approved  on  April  10, 
1873,  under  the  act  of  Congress  of  March  8, 
1863.  The  land  was  selected  as  indemnity 
land,  and  is  over  12  miles  from  both  roads. 
In  view  of  the  recent  decisions  of  Burnham 
T.  Starkey,  41  Kan.  604,  21  Pac.  Bep.  624, 
and  Ard  v.  Pratt,  ante,  646,  (just  decided,) 
but  little  need  be  said  in  this  case.  Ard 
claims  to  have  settled  upon  the  land  in  July, 
1866.  On  the  Hth  of  July,  1866,  he  went  to 
the  local  land-offlce  at  Humboldt,  and  made 
bis  application  to  homestead  the  same,  and 
tendered  the  fees.  The  register,  Watson 
Stewart,  informed  him  that  the  land  was  sit- 
uated within  the  granted  limits  of  the  rail- 
road, and  that  he  could  homestead  80  acres 
only.  Instead  of  homesteading  or  filing  upon 
the  land  in  dispute,  he  made  a  pre-emption 
filing  on  the  W. }  of  the  S.  £•  jt^of  section  2, 
township  26,  range  20,  being  80  acres.  The 
land  in  controvei-sy  had  already  been  with- 
drawn under  the  act  of  congress  of  March  3, 
1863.  Neer  v.  Williams,  27  Kan.  58,  59.  It 
is  not  necessary  in  this  case  to  determine 
whether  the  withdrawal  was  valid  or  not. 
See,  however,  5  Land  Dep.  Dec.  655;  Clem- 
ents V.  Warner,  24  How.  394;  BuUard  v.  Rail- 
road Co.,  7  Sup.  Ct.  Rep.  1151;  Wolsey  v. 
Chapman,  101  U.  S.  755-769.  After  having 
the  conversation  with  the  register,  Ard 
elected  to  pre-empt  another  80  acres  of  land. 
He  did  not  insist  upon  his  right  to  take  the 
160  acres.  He  took  no  appeal  as  to  this  land. 
He  therefore  abandoned  the  land  as  a  home- 
stead, and  initiated  a  pre-emption  upon  an- 
other 80  acres.  Residence  is  essential  under 
both  the  pre-emption  and  homestead  laws. 
As  Ard  claimed  another  80  acres  under  pre- 
emption, he  could  not,  at  the  same  time,  and 
before  final  proof,  claim  the  land  In  dispute 
as  n  homestead.  Krichbaum  v.  Ferry,  5  Land 
Dep.  Dec.  403.  After  his  pre-emption  filing 
failed  upon  the  W.  }  of  the  S.  £.  ^  of  said 
section  2,  on  account  of  his  non-compliance 
with  the  law,  it  was  too  late  to  make  a  home- 
stead settlement  upon  this  land.  It  had  al- 
ready been  selected  by  the  railroad  company. 
The  rights  of  that  company  had  intervened 
to  his  prejudice,  even  if  the  prior  withdrawal 
was  not  valid.  The  judgment  of  the  district 
court  will  be  aflSrmed.    AU  the  Justices  con- 

enrrlng.  

(tt  Kan.  an 

Wood  «.  Beaoh. 

(Supreme  Court  of  Kansas.    April  4,  1800.) 

PCBUO  LAJtse — IUU.BOAD  Obahts — Pbi-kmptiohs. 
1.  Purporting  to  act  within  the  pnmslons  of 
the  acta  of  Congress  of  March  3, 1S63,  (12  8t  V.  8. 
m,)  July  1,  1884,  (18  St  U.  S.  839,)  and  July  28, 
tSM  (14  St.  U.  a  989,)  granUng  lands  to  the  state 


of  Kansas  for  railroad  purposes,  the  departmentof 
the  Interior  of  the  United  States  withdrew  in  180r 
all  the  odd  sectionB  within  the  limlto  of  90  mile*  of 
the  located  route  of  the  railroads.  In  1870,  W.  set- 
tled upon  one  quarter  of  an  odd  section  so  with- 
drawn, and  made  improvemente  thereon.  Durii^ 
tiiatyear  he  made  application' to  the  local  land- 
offloe  to  file  on  the  land,  bat  was  informed  that  the 
land  had  been  withdrawn,  and  his  application  was 
rejected.  He  continued  to  reside  upon  the  land, 
and  to  maJte  improvements  thereon,  and  was  upon 
the  land  when  It  was  selected  by  the  railroad  com- 
panies, on  August  8,  1872,  but  he  took  no  api>eal 
from  any  ruling  or  order  of  the  local  land-ofBoe.  A 

Satent  was  issued  for  the  land  to  the  HissonrI, 
Kansas  &  Texas  Bailroad  Company  on  Uay  19, 
1873.  Held,  that  the  grantee  of  the  railroad  com- 
pany has  the  legal  title  to  the  land,  and  is  entitled 
to  possession  thereof,  as  a^nst  W. 

8.  Held,  further,  that  W.  never  acquired  any 
legal  or  equitable  title  to  the  land,  either  as  a  home- 
stead or  pre-emptor,  under  the  acts  of  oongress  re- 
lating to  public  lands, 
(.Syllabus  by  the  Court) 
Error  from  district  court,  Allen  county;  L. 
Stillwell,  Judge. 

Benton,  Scott  dt  Campbell,  A.  L.  Alien,  and 
William  Latorenae,  for  plaintiff  in  error. 
Hutching*  &  JSeplinger,  for  defendant  In 
error. 

HoRTON,  G.  J.  This  was  an  action  in  the 
court  below,  brought  by  J.  M.  Beach  against 
Mary  E.  Wood,  to  recover  the  possession  of 
the  N.  £.  4  of  section  1,  township  26.  range 
20,  in  Allen  county.  Judgment  was  rendered 
for  the  plaintiff,  and  against  the  defendant, 
and  Mrs.  Wood  brings  the  case  here.  The 
husband  of  Mrs.  Wood,  C.  B.Wood,  deceased, 
made  a  settlement  upon  the  land  on  June  8, 
1870,  and  made  lasting  and  valuable  improve- 
ments. J.  M.  Beacli  claims  title  through  con- 
veyances from  the  Missouri,  Kansas  &  Texas 
Railroad  Company  and  the  Leavenworth, 
Lawrence  &  (>alveeton  Railroad  Company. 
The  patent  for  the  land  was  issued  May  19, 
1873.  It  appears  from  the  record  that  the 
land  is  In  the  indemnity  strip  of  the  Missouri, 
Kansas  &  Texas  and  the  Leavenworth,  Law- 
rence &  Galveston  Railroad  CSompanies.  The 
land  was  withdrawn  by  the  department  of  the 
Interior  on  March  19, 1867,  and  April  80, 1867. 
The  first  order  of  the  department  was  received 
at  Humboldt  on  April  3,  1867,  and  the  seo- 
ond  on  May  10, 1867.  In  the  letter  of  March 
19, 1867,  from  the  department  of  the  interior 
to  the  register  and  receiver  at  Humboldt,  it 
was  said,  among  other  things,  that:  "You 
will,  upon  its  receipt,  proceed  to  mark  on 
your  plats  the  limits  thereon  designated,  and 
will  reserve  from  sale,  location,  or  entry  of 
any  kind,  except  in  case  of  bona  fide  pre* 
emptions  Initiated  prior  to  witlidrawal,  all 
the  odd-numbered  sections  within  the  ten- 
mile  limits,  and  all  the  vacant  lands  between 
the  ten  and  twenty  mile  limits.  The  even 
sections  within  the  ten-mile  or  granted  limits 
you  will  'withdraw  from  private  entry,  and 
the  same  will  only  be  subject  to  pre-emption 
and  homestead  entry  at  the  rate  of  $2.50  per 
acre  until  regularly  offered  at  public  sale,  ex- 
cept in  cases  of  bona  fide  pre-emptions  where 
settlement  was  made  prior  to  this  withdrawal, 
wherein  the  party  may  make  proof,  and  pay 
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for  the  same  at  $1.25  per  acre."  In  the  let- 
ter of  April  30, 1867,  from  the  department  of 
the  interior  to  the  register  and  receiver  at 
Humboldt,  it  was  also  said:  "Under  date  of 
March  19,  1863,  I  transmitted  to  you  a  dia- 
gram showing  the  designated  line  of  route, 
with  the  ten-mile  or  granted  limits  of  the 
Leavenworth,  Lawrence  &  Galveston  Rail- 
road, for  which  a  grant  of  land  is  made  to 
Kansas  by  the  act  of  congress  approved  March 
3,  1863.  By  my  letter  accompanying  the  dia- 
gram, I  ordered,  with  the  approval  of  the  sec- 
retary, that  the  odd  sections  within  said  lim- 
its should  be  withheld  from  further  sale  or 
lopatiun,  pre-emption  or  homestead  entries, 
except  where  inceptive  pre-emption  rights  had 
attached  prior  to  withdrawal,  and  directed 
that  the  even  sections  should  be  held  subject 
to  pre-emption  and  homestead  entry  at  82.50 
per  acre.  Herewith  I  inclose  a  map  of  the 
actual  location  of  llie  route  of  said  road,  with 
that  portion  of  the  ten  and  twenty  mile  lim- 
its designated  by  sectional  lines  as  falling 
within  your  district.  You  will  now  withhold 
from  sale  or  location,  pre-emption  or  home- 
stead entries,  all  the  odd  sections  within  the 
limits  of  twenty  miles,  as  laid  down  in  the 
accompanying  diagram;  the  even  sections 
within  the  ten-mile  limits  being  held  at 
62.50,  as  under  the  former  withdrawal." 
See  Kansas  Citv,  L.  &  S.  K.  R.  Co.  v.  Attor- 
ney General,  118  U.  S.  682,  7  Sup.  Ct.  Rep. 
66.  The  land  was  selected  by  the  railroad 
companies  on  August  8,  1872,  and  approver! 
April  10, 1873.  At  the  time  of  the  selection. 
Wood,  with  his  family,  was  living  on  the 
land,  but  his  settlement  was  not  made  until 
after  the  withdrawals  of  1867. 

Even  if  the  withdrawals  of  the  land  in  the 
indemnity  strip  by  the  department  of  the  in- 
terior in  1867  were  not  fully  authorized  by  the 
statute,  so  long  as  the  order  of  withdrawal 
was  actually  in  force  it  probably  was  sufficient 
to  defeat  any  settlement  for  pre-emption  or 
homestead.  It  was  said  in  Wolsey  v.  Chap- 
man, 101  U.  S.  755:  "It  is  conceded  that  the 
lands  in  controversy  were  actually  reserved 
from  sale  by  competent  authority  when  the 
selection  was  made  under  the  act  of  1841. 
They  were  reserved,  also,  in  consequence  of 
the  act  of  1846.  The  proper  executive  de- 
partment of  the  government  had  determined 
that,  because  of  doubts  about  the  extent  and 
operation  of  that  act,  nothing  should  be  done 
to  impair  the  rights  of  the  state  above  the 
Raccoon  fork  until  the  diiterences  were  set- 
tled, either  by  congress  or  judicial  decision. 
For  that  purpose  an  authoritative  order  was 
issued,  directing  the  local  land-otScers  to  with- 
hold all  the  disputed  lands  from  sale.  This 
withdrew  the  lands  from  private  entry,  and. 
as  we  held  in  Riley  v.  Wells,  [not  reported,] 
was  sufBcient  to  defeat  a  settlement  for  the 
purpose  of  pre-emption  while  the  order  was 
in  force,  notwithstanding  it  was  afterwards 
found  that  the  law,  by  reason  of  which  this 
action  was  taken,  did  not  contemplate  such  a 
withdrawal."  AVhen  Wood,  in  1870,  made 
application  to  the  local  land-otHce  at  Hum- 


boldt to  Qle  upon  the  land,  he  was  informed 
the  land  had  been  withdrawn,  and  his  appli- 
cation was  rejected.  Subsequently  he  renewed 
his  application  to  the  local  land-officers,  but 
never  appealed  from  any  of  the  rulings  or  de- 
cisions of  that  office.  It  does  not  appear  that 
he  tendered  the  fees  at  the  time  of  hia  appli- 
cations. He  held  possession  of  the  land,  but 
otherwise  acquiesced  in  the  ruling  of  the  lo- 
cal land-officers.  He  never  appeale<l  to  the 
land  department  at  Washington.  One  of  the 
duties  of  that  department,  in  cases  relating 
to  the  public  lands,  is  to  correct  errors  of  law 
and  of  fact  committed  in  the  local  land  offices, 
when  properly  brought  to  its  attention. 
Krichbaum  v.  Perry,  5  Land  Dep.  Dec.  403; 
Burnham  v.  Starkey,  41  Kan.  604,  21  Pac. 
Kep.  624;  and  Ard  v.  Pratt,  ante,  646,  just 
decided.)  The  judgment  of  the  district 
court  will  be  affirmed.  All  the  justices  con- 
curring. 


(48  Kan.  m) 

State  v.  Donaldson. 

(Supreme  Court  of  Kansas.    April  i,  1890.) 

Cbiminai,  Law — Pleas  in  Abatement — Grand 
Jdrt. 
An  indictment  was  found  by  a  Rrand  jory 
composed  of  two  jurors  whose  names  did  not  ^>- 
pear  on  the  sssessmen  t  rolls  of  the  preceding  year, 
and  other  jurors  who  resided  in  a  city  of  we  sec- 
ond class,  and  who  had  not  yet  registered  for  that 
year  as  voters,  and  still  other  jurors  against  whom 
no  objections  could  be  urged,  and  no  corruption  is 
shown  or  claimed.    Held  that,  on  a  plea  in  abate- 
ment, it  must  be  held  that  the  grand  jury  was  a 
legal  and  valid  jury. 
{Syllabus  by  the  Court) 

Appeal  from  district  court,  Bice  county; 
Ansel  R.  Clark,  Judge. 

/.  H.  Richneoker,  Laaley  <£-  Borah,  and  D. 
A.  Banta,  for  appellant.  L.  B.  Kellogg, 
Atty.  Gen.,  and  J.  W.  Brinkerhoff,  for  ap- 
pellee. 

Valentine,  J.  This  was  a  criminal  pros- 
ecution against  Charles  B.  Donaldson  for 
selling  intoxicating  liquors  in  violation  of 
law.  The  prosecution  was  based  upon  an  in- 
dictment found  by  the  grand  jury  on  January 
10,  1889.  The  defendant  died  a  plea  in 
abatement,  which  upon  the  hearing  thereof 
upon  its  merits  was  overruled  by  the  court. 
Afterwards  the  case  was  tried  upon  its  mer- 
its before  the  court  without  a  jury,  a  jury 
having  been  waived,  and  the  court  found 
the  defendant  guilty  upon  the  first  count  of 
the  indictment,  and  sentenced  him  to  pay  a 
fine  of  6100,  and  to  be  imprisoned  in  the 
county  jail  30  days,  and  from  this  sentence 
the  defendant  appeals  to  this  court.  Ttie 
only  question  presented  to  this  court  is 
whether  the  court  below  erred  ornot  in  over- 
ruling the  defendant's  plea  in  abatement. 
The  plea  was  tried  upon  an  agreed  statement 
of  facts,  which  showed,  among  other  things, 
that  the  names  of  two  of  the  grand  jurors 
appeared  upon  the  assessment  rolls  of  the 
preceding  year  in  the  list  of  residents,  but 
did  not  appear  anywhere  else  on  such  assess- 
ment rolls,  nor  did  such  jurora  appear  to  have 


Digitized  by 


Google 


Eao.) 


STATE  «.  MoLAIN. 


651 


been  assessed  for  that  year.  The  agreed 
statement  of  facts  also  showed  that  others  of 
the  jurors  were  residents  of  the  city  of  Lyons, 
a  city  of  the  second  class,  and  that  they  had 
not  yet  registered  as  voters  at  the  time  when 
they  served  as  grand  jurors.  The  only 
grounds  urged  for  a  reversal  in  this  case  are 
that  the  names  of  two  of  the  grand  jurors 
did  not  appear  on  the  assessment  roll  of  the 
preceding  year,  and  that  some  of  the  other 
jurors  resided  in  a  city  of  the  second  class, 
and  that  they  had  not  yet  registered  for  the 
year  1889  as  voters.  The  indictment  was 
found  on  January  10, 1889.  It  seems  to  be 
admitted  that  all  the  grand  jurors  were  com- 
petent in  every  other  respect,  and  that,  ex- 
cept for  the  irregularities  above  mentioned, 
they  were  regularly  drawn,  summoned,  im- 
paneled, and  sworn.  Section  79  of  the  Crim- 
inal Code  reads  as  follows:  "Sec.  79.  No 
plea  in  abatement,  or  other  objection,  shall 
be  taken  to  any  grand  jury  duly  charged  and 
sworn,  for  any  alleged  irregularity  in  their 
selection,  unless  such  irregularity,  in  the 
opinion  of  the  court,  amounts  to  corruption, 
in  which  case  such  plea  or  objection  sbiall  be 
received."  In  the  case  of  State  v.  Marsh, 
13  Kan.  596,  600,  the  court,  in  commenting 
upon  this  section,  used  the  following  lan- 
guage: "And  we  think  this  section  means 
that  whatever  body  is  duly  charged  and 
sworn  as  a  grand  jury,  and  recognized  as 
such  by  the  court,  is  to  be  taken,  like  any 
other  ofBcer  or  tribunal,  as  a  de  facto  jury, 
whose  acts  are  valid  as  to  the  public;  and 
that  no  objection  to  the  manner  oC  its  crea- 
tion will  be  recognized  unless  it  be  one  that 
implies  corruption.  A  de  facto  prosecuting 
attorney  legally  prosecutes ;  a  de  facto  judge 
legally  tries  and  sentences ;  and  a  de  facto 
grand  jury  may  with  equal  propriety  legally 
indict."  The  decision  of  tills  court  in  the 
case  of  State  v.  Skinner,  84  Kan.  256, 8  Pac. 
Bep.  420,  seems  to  be  conclusive  upon  the 
question  now  presented.  In  that  case  it 
seems  that  the  names  of  some  of  the  grand 
jurors  were  not  found  upon  the  assessment 
rolls  of  the  previous  year,  but  it  was  never- 
theless held  that  although  in  that  regard  the 
essential  provisions  of  the  statute  were  disre- 
garded, yet  that  such  disregard  was  not  a 
sufficient  ground  upon  wliich  to  sustain  a 
plea  in  abatement,  unless  it  be  further  shown 
that  such  di&regard  amounted  to  actual  cor- 
ruption, and  it  was  held  that  such  was  not 
the  case.  See,  also,  the  cases  of  Montgomery 
V,  State,  8  Kan.  263;  In  re  Tillery,  43  Kan. 
188,  ante,  162,  (decided  by  this  court,  Feb. 
8,  1890;)  and  State  v.  Copp,  34  Kan.  522,  9 
Pac.  Rep.  233.  Since  this  last-mentioned 
case  was  decided,  section  74  of  the  Criminal 
Code  has  been  amended  so  that  the  judge 
now,  instead  of  the  sheriff,  as  formerly,  se- 
lects the  talesmen  to  fill  up  tbe  grand  jury. 
Laws  1887,  c.  167,  §  2;  Gen.  St.  1889,  par. 
5138.  Tbe  defendant  refers  to  the  case  of 
State  v.  Jenkins,  32  Kan.  477,  4  Pac.  Bep. 
809,  but  that  case  is  not  applicable.  Noth- 
ing was  decided  in  that  case  with  reference 


to  the  selection  or  the  validity  of  a  grand 
jury.  It  has  reference  solely  to  tbe  validity 
of  a  petit  jury,  and  tbe  question  was  raised 
in  that  case  before  the  jury  acted,  and  even 
before  they  commenced  to  act,  and  not  after- 
wards, as  in  this  case.  Section  79  of  the 
Criminal  Code  can  have  no  application  to 
petit  juries,  and  there  is  no  section  of  any 
statute  that  has  any  such  sweeping  force  in 
curing  irregularities  in  the  summoning, 
drawing,  or  impaneling  of  petit  juries  as  sec* 
tion  79  of  the  Criminal  Code  has  with  refer- 
ence  to  the  drawing,  summoning,  impanel- 
ing, swearing,  and  the  actions  of  a  de  facto 
grand  jury  which  has  found  an  indictment, 
and  with  reference  to  such  indictment.  But, 
even  where  a  petit  jury  has  acted  and  found 
a  verdict,  the  fact  that  one  of  the  jurors  was 
not  a  qualified  elector,  for  tbe  reason  that  he 
bad  not  resided  in  the  state  six  months,  this 
fact  not  being  known  until  after  verdict,  will 
not  render  the  verdict  invalid,  nor  even  so 
irregular  as  to  require  a  new  trial.  State  v. 
Hinkle,  27  Kan.  308.  The  judgment  of  the 
court  below  will  be  affirmed.  All  tbe  justicea 
concurring. 

(«  Kan.  4») 

Statb  e.  McLain. 
(Su/preme  Cau/it  of  Kantaa.    April  4, 1890.) 

iNTOZIOlTIlie  IiIQDOBS— ILUOAI.  Bai»— ImrosMi.- 
TJON — ^AjiBin>mNT. 

1.  On  a  orimlnal  appeal,  wben  the  reooid 
shows  that  the  verdict  of  the  ]Qry  is  supported  by 
some  evidence,  and  has  reoelved  the  approval  of 
the  trial  judge,  this  court  will  not  set  it  aside. 

3.  It  18  not  error  for  the  ooart  to  allow  an  in- 
formation to  be  amended,  by  inserting  the  name 
of  the  defendant  in  the  body  of  the  same,  before 
the  defendant  pleads  thereto. 
(iSyUobua  bv  Qreen,  C.) 

Commissioners'  decision.  Appeal  from 
eourt  of  common  pleas,  Sedgwick  county; 
Jacob  M.  Baldeiiston,  Judge. 

Martin  <£  Eckstein,  for  appellant.  L.  B. 
Kellogg,  Atty.  Oen.,  and  W.  8.  Morrta,  tor 
appellee. 

Green,  C.  Bert  McLain,  with  one  Wal- 
ter  Bowley,  was  convicted  of  keeping  and 
maintaining  a  place  where  intoxicating  liq- 
uors were  kept  for  barter  and  sale,  under 
section  4,  c.  165,  Sess.  Laws  1887,  in  the 
court  of  common  pleas  of  Sedgwick  county. 
McLain  alone  appeals.  But  two  questions 
are  raised  by  counsel  for  the  appellant  in 
their  briefs:  First.  That  there  was  no  evi- 
dence to  justify  or  support  a  verdict  of  guilty 
in  this  case.  Second.  That  the  court  erred 
in  permitting  the  county  attorney  to  insert 
the  names  of  the  defendants  in  the  body  of 
the  information  during  the  arraignment 

Upon  the  first  ground  of  error,  that  the 
evidence  introduced  did  not  connect  the  de- 
fendant with  the  ofFense  charged  in  the  in- 
formation, we  have  to  remark  that  this  la  a 
question  of  fact,  and  not  of  law,  and  this 
court  cannot  retry  tbe  case.  We  sin»ply 
pass  upon  tbe  record,  as  presented  to  us. 
We  might  say,  however,  in  passing,  that  the 
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evidence  in  this  ease  discloses  the  fact  that  a 
joint  was  kepi  up-stairs  in  a  back  room  of  a 
two-story  brick  building  on  Water  street,  in 
Wichita;  that  the  defendant  was  found  there 
by  the  officers;  that  he  went  into  the  place, 
and  refused  to  open  the  door  and  admit  the 
offlcei-s.  Witnesses  testified  that  they  knew 
Bert  McLain  and  Walter  Rowley's  place  of 
business;  that  it  was  on  Water  street,  near 
tiie  middle  of  the  block  south  of  the  post- 
offlee,  between  First  and  Douglass  avenues, 
in  a  brick  building,  two  stories  high,  with  a 
blacksmith  shop  on  the  ground  floor;  that 
'  the  defendant's  place  of  business  was  up- 
stairs; that  there  were  indications  of  a  joint, 
such  as  an  ice-box,  keg  of  beer,  some  bottles, 
glasses,  and  general  fixtures;  that  the  de- 
fendant was  frequently  seen  in  front  of  this 
building;  that  when  the  door  was  opened  by 
the  officers  14  or  15  men  were  found  there; 
that  there  was  a  bar,  part  of  a  keg  of  beer, 
glasses,  and  one  bottle  with  a  little  whisky  in 
it;  that  beer  had  been  purchased  there  from 
a  person  behind  the  bar,  whose  face  was 
known,  but  not  his  name,  and,  if  either  one 
of  the  defendants,  it  was  McLain,  and  the 
impression  of  the  witness  was  that  it  was 
Mcl^in.  We  have  carefully  examined  the 
evidence,  as  presented  to  us  in  the  record, 
and  do  not  feel  that  we  are  justified  in  dis- 
turbing the  verdict  uf  the  jury,  inasmuch 
as  it  has  received  the  approval  of  the  trial 
court. 

The  second  ground  of  error  complained  of 
is  disposed  of  by  a  reference  to  section  72  of 
the  Code  of  Criminal  Procedure,  which  au- 
thorizes the  amendment  of  an  information, 
in  matter  of  substance  or  form,  at  any  time 
before  the  defendant  pleads  thereto.  The 
record  shows  that  the  defendants  informed 
against  refused  to  plea<],  and,  while  the 
county  attorney  was  reading  the  informa- 
tion, it  was  discovered  that  the  names  of  the 
defendants  were  not  in  the  body  of  the  infor- 
mation. Thereupon  he  asked  leave  of  the 
court  to  insert  the  names  of  each  of  the  de- 
fendants in  the  body,  of  the  information; 
and,  the  defendants  still  refusing  to  enter  a 
plea  to  the  information,  the  court  directed  a 
plea  of  not  guilty  to  be  entered  for  them. 
We  fail  to  see  any  error  in  this  rnlintr  of  the 
court.  It  is  recommended  that  the  judgment 
of  the  court  below  be  affirmed. 

Peb  Cukiau.  It  is  80  ordered;  all  the 
justices  concurring. 


(43  Kan.  627) 

Calleh  t>.  CiTT  OF  Junction  Crrr  et  al. 

(Supreme  Court  q/"  Kantai.    April  4, 1890.) 
K0NICIPAI.  Corporations— BxTBMsioN  of  Limits 

— CONSTITDTIOltAL  LaW. 

Section  1  of  chapter  69  of  the  SessloD  Laws 
of  1886  Is  not  unconstitutlOQal  because  it  delegates 
leglslatire  power  to  a  judicial  wSoer.  The  find- 
ings of  fact  made  by  a  judge  of  the  district  court 
by  virtue  of  that  statute  are  the  ezeroise  of  Judioial 
power. 

(.Hyllabut  by  Simpaon,  C.) 


Commissioners'  decision.  Error  from  dis- 
trict court,  Geary  county;  M.  B.  Nichol- 
son, Judge. 

If.  J.  Humphrey,  for  plaintifC  in  error. 
Thomas  Lever,  for  defendants  in  error. 

Simpson,  C.  This  case  was  commenced  in 
the  district  court  of  Geary  county  to  restrain 
the  city  of  Junction  City,  a  city  of  the  second 
class,  and  the  other  defendants  in  error,  who 
were  appointed  appraisers  to  assess  damages 
occasioned  by  laying  out  :ind  opening  streets 
through  the  land  of  the  plaintiff  in  error, 
from  further  proceedings.  An  application 
was  made  to  the  district  judge  to  grant  a  tem- 
porary restraining  order,  all  parties  being  rep- 
resented by  counsel,  and  the  writ  was  denied. 
The  case  is  here  to  review  the  order  denying 
ttie  temporary  writ.  The  case  was  heard  be- 
low on  the  petition,  answer,  and  reply;  and 
the  facts  admitted  by  the  pleadings  are  as 
follows:  The  land  of  the  plaintiff  in  error  is 
a  three-cornered  tract,  containing  about  28 
acres.  This  tract  of  land  was  embraced  with- 
in the  corporate  limits  of  the  city  by  an  ordi- 
nance approved  July  9,  1889,  that  reads  as 
follows:  "An  ordinance  relating  to  and  ex- 
tending the  corporate  limits  of  the  city  of 
Junction  City.  Whereas,  a  petition  in  due 
form  has,  in  manner  provided  by  law,  been 
presented  to  the  Hon.  M.  B.  Nicholson, 
judge  of  the  district  court  of  Geary,  former- 
ly Davis  county,  Kansas,  asking  said  M.  B. 
Nicholson,  as  judge  of  said  district  court,  to 
make  findings  as  to  the  advisability  of  ex- 
tending the  corporate  limits  of  the  city  of 
Junction  City  so  as  to  include  therein  the 
body  of  land  adjacent  to  said  city,  and  com- 
monly known  as  *  Callen's  Field,'  the  partic- 
ular description  thereof  being  as  follows,  to- 
wit:  Lot  two,  (2,)  section  one,  (1,)  town 
twelve  (12)  south,  range  five  (5)  east  of  the 
sixth  (6th)  principal  meridian  in  Kansas. 
And,  whereas,  siiid  M.  B.  Nicholson,  as 
judge  of  the  district  court  of  Geary,  former- 
ly Davis,  county,  Kansas,  on  the  IStli  day  of 
May,  1887,  at  the  city  of  Council  Grove,  in 
Morris  county,  Kansas,  upon  the  hearing  of 
the  matter  contained  in  said  petition,  did 
find  as  follows,  to-wit:  (1)  That  it  will  be  to 
the  interest  of  the  city  of  Junction  City  to 
extend  the  corporate  limits  thereof  so  as  to 
include  therein  the  body  of  land  adjoining 
said  city,  more  particularly  described  as  fol- 
lows, to-wit:  Lot  two,  (2,)  section  one,  (1,) 
town  twelve  (12)  south,  range  five  (5)  east 
of  the  sixth  (oth)  principal  meridian  in  Kan- 
sas, and  generally  known  as  '  Callen's  Field.' 
(2)  That  it  will  be  no  manifest  injury  to  the 
owners  of  the  aforedescribed  land  to  have 
the  same  included  within  the  corporate  limits 
of  said  city  of  Junction  City.  .  And  whereas, 
upon  appeal  taken  from  said  findings  to  the 
supreme  court  of  the  state  of  Kansas  by  the 
Qwners  of  said  described  land,  the  said  su- 
preme court  duly  found  and  ordered  and  ad- 
judged that  it  had  no  power  to  reverse,  va- 
cate, set  aside,  or  modify  said  findings: 
Therefore,  be  it  ordained  by  the  mayor  and 
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councilmen  of  the  city  of  Junction  City: 
Section  1.  The  corporate  limits  of  the  city  of 
Junction  City  are  hereby  extended  so  as  to 
include  therein  the  body  of  land  adjacent  to 
said  city,  more  particularly  described  aa  fol- 
lows, to-wit:  Lot  two,  (2,)  section  one,  (1,) 
town  twelve  (12)  south,  range  Ave  (5)  east 
of  the  sixth  (6tli)  principal  meridian  in  Kan- 
sas, and  generally.  Isnown  as  '  Callen's  Pield.' 
Sec.  2.  This  ordinance  shall  take  effect  and 
be  in  force  from  and  after  its  publication 
once  in  the  Junction  City  papers.  Chas.  P. 
FoGELSTKOM,  Mayor.  Approved  July  9, 
1889.  {L.  s.)  Attest:  J.  B.  Callen,  City 
Clerk. "  This  ordinance  is  pleaded  by  the  de- 
fendants in  error  as  justiiication  for  their 
acts.  The  reply  of  the  plaintiff  in  error  to 
this  answer  alleges  that  the  statutes  and  or- 
dinances under  and  by  virtue  of  which  all 
proceedings  were  bad  and  acts  done  are,  and 
were  at  the  time,  unconstitutional  and  void, 
and  all  of  said  proceedings  were  had  without 
authority  of  law,  and  are  null  and  void. 
The  contention  of  the  plaintiff  in  error  is 
this:  That  section-  1  of  cliapter  69  of  the 
Laws  of  1886  is  anconstitutienal  for  the  fol- 
lowing reasons:  "First.  That,  as  no  remedy 
is  provided  for  the  aggrieved  party  by  appeal 
to  any  court  or  tribunal  whatever,  it  is  in 
conflict  with  section  1,  art.  14,  of  the  consti- 
tution of  the  United  States,  and  thus  de- 
prives a  person  of  property  without  the  due 
process  of  law.  Second.  It  is  in  conflict 
with  article  7  of  the  constitution  of  the 
United  States,  in  this:  that  there  is  no  provis- 
ion made  nor  an  opportunity  given  whereby  a 
party  at  interest  may  obtain  a  trial  by  jury. 
Third.  For  the  reason  given,  it  is  unconsti- 
tutional, being  in  violation  of  section  5 
of  the  bill  of  rights  of  the  state  of  Kansas, 
by  violating  the  right  of  trial  by  jury. 
Fourth.  That  the  compensation  provided  for 
by  law  for  property  taken  for  public  use,  as 
followed  in  this  case,  is  inadequate,  unjust, 
and  an  unconstitutional  method,  inasmuch 
as  the  appraisers  provided  for  by  law  are  au- 
thorized to  take  into  consideration  the  bene- 
fits to  be  derived  by,  as  well  as  the  damages 
incurred  to,  the  owner.  Fifth.  Said  law  of 
1886  is  unconstitutional,  and  in  violation  of 
section  18  of  the  bill  of  rights  of  the  state 
of  Kansas,  which  provides  that  '  all  per- 
sons, for  injuries  suffered  in  person,  reputar 
tion,  or  pruparty,  shall  have  remedy  by  due 
course  of  law  and  justice  administered  with- 
out delay.'  This  proceeding  takes  private 
property  for  public  use  without  just  com- 
pensation. BiaAh.  It  is  in  conflict -with  sec- 
tion 4  of  article  12  of  the  constitution  of  the 
state  of  Kansas,  which  provides  that  *no 
right  of  way  shall  be  appropriated  to  the  use 
of  any  corporation  until  full  compensation 
therefor  be  Brst  made  in  money,  or  secured 
by  a  deposit  of  money  to  the  owner,  irre- 
spective of  any  benefit  from  any  improve- 
ment proposed  by  such  corporation.'  Seventh. 
Said  law  of  1886  is  unconstitutional,  and  in 
violation  of  section  1,  art.  2,  of  the  constitu- 
tion of  the  state  of  Kansas,  in  attempting  to 


delegate  a  legislative  power  to  the  judiciary. 
Eighth.  The  law  is  a  special  one,  conferring 
corporative  power. " 

As  to  the  first  objection  assigned,  it  is  only 
necessary  to  say  that  the  change  of  tiiestatus 
of  a  tract  of  land  from  a  farm  to  city  lots,  by 
the  exercise  of  a  power  granted  cities  to  ex- 
tend their  limits,  is  not  a  deprivation  of  prop- 
erty without  due  process  of  law.  As  to  the 
second  and  third  objections,  it  may  be  re- 
marked that,  if  the  extension  of  the  limits  of 
a  city  is  a  purely  legislative  power,  as  the 
plaintiff  in  error  claims,  such  a  power  is  not 
exercised  by  means  of  a  jury  trial.  To  the 
fourth  objection  a  sufficient  answer  is  found 
in  the  statenient  that  neitlier  the  statute  we 
are  considering,  nor  the  ordinance  passed  in 
pursuance  of  it,  hus  anything  to  do  with  the 
question  oC  compensation.  He  might  raise 
the  question  embraced  in  the  objection  on  an 
appeal  from  the  award  of  the  commissioners. 
The  fifth  objection  mingles  legislative  and 
judicial  considerations,  but  the  pith  dt  it  is 
contained  in  the  last  sentence;  but  it  must 
be  obvious  to  all  that  a  mere  change  in  the 
use  of  land  from  agricultural  to  city  purposes 
is  not  taking  private  property  for  public  use. 
The  case  of  Commissioners  v.  O'Sullivan,  17 
Kan.  58,  holds  that  section  4,  art.  12,  of  the 
constitution  of  this  state  has  application  on- 
ly to  canals,  railroads,  and  other  similar  cases 
in  which  some  corporation  takes  a  use  or 
benefit  in  the  land  other  than  that  enjoyed  by 
the  public.  It  is  claimed  in  the  eiglith  objec- 
tion that  the  law  is  a  special  one,  but  this  is 
entirely  unsupported.  By  the  express  terms 
of  the  act,  it  applies  to  all  cities  of  the  second 
class. 

This  leaves  the  seventh  objection  to  con- 
tain the  spinal  marrow  of  the  contention  of 
the  attorneys  of  the  plaintiff  in  error, — ^that 
by  this  statute  the  legislature  attempted  to 
delegate  a  legislative  power  to  a  ;judiclal  of- 
ficer. The  legislature  of  this  stole  has  in 
express  terms  conferred  upon  the  judges  of 
the  district  courts  the  power  to  hear  and  de- 
termine whether  a  proposed  ordinance  of  a 
city  of  the  second  class,  extending  its  limits 
so  as  to  embrace  certain  deacrib^  tracts  of 
land,  will  be  to  the  interest  of  the  city,  and 
will  cause  no  manifest  injury  to  the  persons 
owning  the  land.  If  the  findings  of  the  dis- 
trict judge  are  in  favor  of  the  extension,  the 
city  is  then  empowered  to  pass  such  an  ordi- 
nance. If  the  findings  are  against  the  ex- 
tension, the  city  has  no  power  to  enact  that 
ordinance.  While  the  mode  of  procedure 
prescril)ed  by  the  act  conferring  the  power  is 
different  from  that  provided  in  the  com- 
mencement and  conduct  of  an  ordinary  ac- 
tion, yet  all  the  essential  features  and  require- 
ments of  that  "due  process  of  law"  that  is 
necessary  to  give  vitality,  force,  and  effect 
to  judicial  proceetlings  everywhere  are  scru- 
pulously observed.  The  ordinance  must  bA 
published  in  the  official  paper  of  the  city  a 
certain  length  of  time,  so  as  to  give  notice  to 
all  persons  whose  property  interests  are  in 
any  manner  changed  or  affected  by  its  oper- 
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ation.  All  such  persons  are  given  the  right 
and  opportunity  to  be  heard  on  the  question, 
and  to  o£fer  evidence  to  show  the  injurious 
operation  of  the  ordinance.  The  judge  has 
power,  after  sucti  a  hearing,  to  approve,  dis- 
approve, or  modify  the  proposed  ordinance, 
and  to  make  findings  which,  in  effect,  control 
the -extension  of  the  limits  of  the  city.  It 
would  seem  tliat  by  its  terras  the  section  in 
question  does  not  require  the  judge  to  per- 
form any  otlier  duty  than  one  purely  judicial 
in  its  character.  The  precise  question,  how- 
ever, is  that,  while  the  exercise  of  the  power 
conferred  is  through  the  instrumentalities  of 
a  court,  with  a  close  assimilation  to  the  mode 
and  manner  of  the  ordinary  exercise  of  judi- 
cial power,  the  power  itself  is  legislative, 
and  not  judicial;  that  the  manner  of  its  ex- 
ercise does  not  change  the  character  of  the 
power;  that  this  is  legislative  power,  al- 
though attempted  to  be  exercised  by  the 
judge,  and  is  violative  of,  and  repugnant  to, 
that  distribution  of  power  made  by  the  con- 
stitution among  the  co-ordinate  l)ranches  of 
the  state  government.  This  question  is  one 
about  which  courts  of  last  resort  differ,  their 
decisions  being  both  contradictory  and  antag- 
onistic. It  being  a  question  of  doubt,  there- 
fore, it  should  be  resolved  against  the  plain- 
tiff in  error,  as  it  is  a  well-settled  rule  that 
the  action  of  the  law-making  power  must  in 
all  cases  be  applied,  unless  it  is  manifestly 
in  contravention  of  the  constitution.  In 
favor  of  the  jurisdiction  under  statutes  simi- 
lar in  scope  and  expression  to  our  own,  see 
the  following  cases:  Kayser  v.  Trustees,  16 
Mo.  8S;  Blanchard  v.  Bissell,  11  Ohio  St.  96; 
Borough  of  Little  Meadows,  35  Fa.  SI.  335; 
City  of  Wahoo  V.Dickinson,  (Neb.)36N.  W. 
Rep.  813;  Burlington  v.  Leebrick,  43  Iowa, 
252.  Against  the  jurisdiction,  see  the  cases 
of  City  of  Galesburg  v.  Hawkinson,  75  III. 
152;  Shum  way  v.  Bennett,  29  Mich.  453; State 
V.  Simons,  (Minn.)  21  N.  W.  Eep.  750; 
People  V.  Carpenter,  24  N.  Y.  86.  There 
may  be  other  cases,  but  these  are  sufiScient 
to  indicate  the  conflict  on  the  question.  Our 
own  view  can  be  expressed  in  a  few  sen- 
tences. 

The  power  to  create  and  regulate  municipal 
corporations,  define,  extend,  or  limit  their 
boundaries,  and  commit  to  them  certain  sub- 
jects for  local  regulation,  is  the  exercise  of  a 
purely  legisl.itive  authority.  An  organic 
command  requires  this  legislation  to  be  ap- 
plicable to  classes,  and  not  special  as  to  each 
municipality.  A  general  law  is  passed  au- 
thorixing  cities  of  the  second  class  to  extend 
their  boundaries  so  as  to  include  adjacent  ter- 
ritory, on  certain  conditions,  or  depending  on 
certain  facts.  The  existence  of  these  condi- 
tions or  of  these  facts  are  made  the  subject 
of  judicial  inquiry  and  determination;  and 
this  is  done  to  protect  the  property  interests 
of  the  land-owners,  and  not  to  commit  the 
whole  control  to  a  city  council  whose  inter- 
ests in  the  city  might  induce  arbitrary  action 
against  the  land-owner.  In  other  words,  the 
judge  says  in  each  case  whether  or  not  the 


conditions  authorizing  the  absorption  by  the 
city  exists  as  to  this  particular  piece  of  land. 
The  legislature  can  confer  on  the  city  council 
power  to  make  a  local  regulation,  and  this 
necessarily  involves  discretion  as  to  what  it 
shall  be;  but  the  question  as  to  whether  that 
discretion  has  been  exercised  within  the  lim- 
itations of  the  power  delegated  is  a  judicial 
question,  pure  and  simple,  .and  nothing  else. 
This  section  of  the  statute  does  not  confer 
upon  the  judge  the  power  to  extend  the  lim- 
its of  the  city  in  the  first  instance,  but  only 
to  approve  or  disapprove  the  ordinance  of  the 
city  making  the  extension.  If  that  part  of 
the  section  requiring  the  district  judge  to 
make  and  certify  the  findings  had  been  omit- 
ted, and  the  city  council  had  (hen  passed  an 
ordinance  to  extend  the  limits  of  the  city  so 
as  to  include  this  land  in  controversy,  could 
it  be  doubted  but  that  the  owner,  in  a  proper 
action  instituted  for  that  purpose  in  the  dis- 
trict court  of  Creary  county,  could  contesi 
with  the  city  its  power,  under  the  delegated 
authority,  to  include  these  tracts  of  land? 
We  think  not.  To  avoid  separate  suits  of 
this  character  by  individual  land-owners,  and 
before  property  interests  are  affected  and  per- 
plexing complications  arise,  this  section  pro- 
vides for  a  determination  of  the  rights  of  all 
the  parties  in  one  action.  The  practical  ef- 
fect of  this  statute  is  to  submit  to  the  district 
judge,  in  advance  of  its  enactment,  the  ques- 
tion of  the  legality  of  the  city  ordinance. 
The  legislature  of  this  state  can  only  create 
and  regulate  municipal  and  other  corpora- 
tions by  general  laws.  It  cannot  either  en- 
large or  reduce  the  corporate  limits  of  a  city 
of  the  second  class  (Gray  v.  Crockett,  30  Kan. 
138,  1  Pac.  Rep.  50;  Wyandotte  v.  Wood,  6 
Kan.  603)  by  special  enactment.  It  is  mani- 
festly absurd  to  contend  that,  when  any  one 
of  the  cities  of  the  second  class  want  to 
extend  their  limits  so  as  to  include  adja- 
cent territory,  the  only  manner  in  which 
it  can  be  done  is  by  a  legislative  enactment 
extending  the  limits  of  all  the  cities  of  the 
second  class  in  the  state.  The  particular  ne- 
cessities of  each  city  of  the  second  class  are 
such  that,  coupled  with  our  constitutional 
provisions,  the  only  manner  in  which  their 
corporate  limits  can  be  extended  is  by  a  gen- 
eral law  authorizing*  the  extension  on  such 
terms  and  conditions  as  will  not  result  to  the 
injury  of  owners  of  adjacent  property,  or  will 
not  empower  a  city  government  to  arbitrarily 
include  agricultural  land  within  the  corporate 
limits.  These  very  things  the  statute  we  are 
considering  attempts  to  do,  by  making  the 
existence  of  equitable  conditions  dependent 
on  the  findings  of  a  judicial  officer,  and  regu- 
lating the  power  of  the  city  council  to  make 
such  an  extension  by  such  findings.  Such 
questions  are  not  always  open  to  judicial  in- 
quiry. It  would  be  difiicult  to  state  circum- 
stances under  which  thu  courts  would  not  be 
open  for  a  resident  of  a  city,  or  an  adjacent 
land-owner,  to  contest  the  validity  of  any  ac- 
tion of  the  city  government  ttiat  does  injury 
to  his  property,  whether  within  or  without 
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the  corporate  limits.  The  manner  of  the  ex- 
tension, and  the  terms  and  conditions  upon 
which  the  extension  can  be  made,  must  be 
determined  by  the  legislature;  but  whether 
the  manner  baa  been  observed,  the  terms  com* 
plied  with,  orthe  conditions  exist,  in  the  very 
nature  and  essence  of  things,  are  judicial, 
questions.  The  effect  of  this  statute  is  to  an- 
ticipate litigation,  and  to  decide  in  advance, 
after  due  notice  and  a  proper  hearing,  the 
very  questions  that  adjacent  land-owners, 
who  consider  themselves  aggrieved,  might 
otherwise  seek  to  havedeterminfd  by  various 
forms  of  action.  This  statute,  like  almost 
every  other  legislative  act,  may  by  its  prac- 
tical operation  provoke  judicial  inquiry  as  to 
its  meaning,  requirements,  or  effect,  or  as  to 
the  power  of  the  legislature  to  pass  it.  Simi- 
lar statutes  have  been  in  force  in  this  state 
for  years,  and  cities  of  the  third  class  have 
been  organized  by  judges  of  the  district 
courts.  Certain  powers  have  been  conferred 
upon  the  probate  judge  with  reference  to 
these  matters.  Mindenhall  v.  Burton,  22  Pac. 
Kep.  548.     We  had  occasion  in  the  case  of 

City  of  Emporia  v.  Smith,  42  Kan. ,  22 

Pac.  Rep.  617,  to  say  that  "no  good  reason 
has  lieen  given,  and  we  do  not  believe  that  a 
good  reason  can  be  given,  why  the  law  com- 
plained of  is  unconstitutional."  It  is  true  that 
the  question  now  discussed  was  not  present- 
ed in  this  case,  but  we  did  consider  and  de- 
termine in  that  case  that  the  legislature  could 
confer  on  cities  of  the  second  class  the  pow- 
er to  so  extend  tbeir  limits  as  to  include  ad- 
jacent land  that  had  been  subdivided  into 
lots  and  blocks.  On  the  general  propositions 
involved,  the  case  of  Kirkpatrick  v.  State,  5 
Kan.  673,  is  in  harmony  with  what  we  have 
said  in  this  case. 

All  these  considerations  are  influential  in 
controlling  our  opinion  in  favor  of  the  exer- 
cise of  the  power  conferred  by  the  statute  on 
thedistrict  judges  of  thestate.  Thequestion 
of  homestead  does  not  arise.  There  is  no 
averment  in  the  petition  that  the  land  was 
occupied  as  a  homestead.  It  is  recommended 
that  the  judgment  be  affirmed. 

Per  Cfbiam.  It  is  so  ordered;  all  the  Jus- 
tices concurring. 


(43  Kan.  633) 


In  re  Latta. 


(Supreme  Court  of  Kansas.    April  4, 1890.) 
iNSANirr—lNQOBST— Habeas  Corpds. 

'  1.  Where  a  person  adjudged  to  be  insane,  and 
committed  to  an  asylum,  seeks  to  be  released  from 
cnstody  upon  a  writ  of  liabeas  corpus,  the  only 
^nestion  to  be  considered  is  whether  the  court  had 
jurisdiction  to  render  the  judgment  and  m^e  the 
order  that  were  rendered  and  made.  Mere  errors 
and  irregularities  in  that  court  cannot  be  reviewed 
or  corrected  in  a  habeas  corpus  proceeding. 

-2.  A  complaint  having  been  made  before  a  jus- 
tice of  the  peace  that  L.  bad  made  a  feloneous  as- 
sault upon  another,  and  stating  that  he  was  of  un- 
gOQod  mind,  the  justice  issued  a  warrant  reciting 
the  allegations  of  the  complaint,  Including  the 
statement  that  Ii.  was  of  unsound  mind,  and  com- 
manding that  he  be  brought  before  some  magis- 
trate of  the  oounty,  there  to  be  dealt  with  accord- 


ing to  law;  and  this  warrant  was  filed  in  the  pro- 
bate court.  A  statement  was  entered  by  the  pro- 
bate judge  on  the  records  of  his  court  that  one  T. 
filed  information  from  a  certain  iustice  of  the 
peace  that  L.  was  insane,  and  dangerous  to  be  at 
large,  and  ordering  that  an  inquest  thereon  be 
held.  In  addition,  the  probate  judge  reduced  to 
writing,  and  placed  in  the  hands  of  the  sheriff,  an 
order  which  recjted  that  information  had  bean 
filed  in  the  probate  court  that  L.'was  insane,  and 
a  person  of  unsound  mind,  and  commanded  him  to 
bring  L.  into  the  probate  court  on  a  certain  day, 
then  and  there  to  hear  and  answer  what  might  be 
alleged,  and  to  abide  the  judgment  of  the  court  in 
the  premises.  Upon  this  order  he  was  brought 
into  court,  a  hearing  had  before  a  jury  duly  im- 
paneled, and  was  adjudged  to  be  insane.  Held,  in 
a  proceeding  in  luibeas  corpus,  that  the  foregoing 
was  sufficient  to  confer  jurisdiction  upon  the  pro- 
bate court  to  hold  the  Inquiry  and  render  the  judg- 
ment. 
(.Syllabus  by  the  Court,) 

Habeas  corpus. 

J.  M.  Mason  and  John  W,  Day,  for  peti- 
tioner. L.  B.  Kellogg,  Atty.  Gen.,  for  re- 
spondent. 

Johnston,  J.  The  petitioner  represents 
that  he  is  illegally  restrained  of  his  liberty, 
and  unlawfully  confined  at  the  Kansas  State 
Insane  Asylum  at  Ossawatomie  by  A.  H. 
Knapp,  the  superintendent  of  the  asylum, 
and  he  seeks  a  release  by  the  writ  of  habeas 
corpus.  Upon  an  inquest  held  May  21, 1885, 
before  the  probate  court  of  Wyandotte  coun- 
ty, William  B.  Latta  was  declared  to  be  in- 
sane, and  a  fit  person  to  be  confined  in  the 
insane  asylum.  He  was  taken  to  the  Insane 
asylum  at  Topeka,  where  he  remained  until 
March,  1886,  when  be  was  discharged  from 
the  asylum  as  not  restored  to  his  right  mind, 
and  sent  to  California  to  remain  with  friends 
who  resided  there.  He  subsequently  re- 
turned to  Kansas,  and  on  December  16, 1889, 
an  application  was  made  to  the  probate  court 
for  an  order  committing  him  again  to  the 
asylum,  for  the  reason  that  he  was  still  in- 
sane, and  so  disordered  in  his  mind  as  to  en- 
danger the  person  and  property  of  those  with 
whom  he  came  in  contact.  Upon  this  appli. 
cation  a  writ  was  issued  commanding  the 
sheriff  to  bring  Latta  into  the  probate  court, 
when  an  examination  was  had,  which  re- 
sulted in  an  order  directing  that  he  be  sent 
back  to  the  insane  asylum.  Immediately 
thereafter  an  aflBdavit  was  filed  by  several 
parties  before  the  probate  court  alleging  that 
Latta  had  been  restored  to  his  right  mind, 
and  should  not  be  recommitted  to  the  asylum. 
The  probate  court  thereupon  determined  that 
a  hearing  should  be  had  upon  the  facts  al- 
leged, and  directed  that  a  jury  be  >mpaneled 
to  inquire  into  the  facts.  On  December  28, 
1889,  a  jury  was  impaneled,  and  numerous 
witnesses  were  examined  in  regard  to  the 
mental  condition  of  the  petitioner,  and  the 
jury  found  that  he  had  not  been  restored  to 
his  right  mind.  The  court  thereupon  ad- 
judged that  Latta  had  not  been  restored  to 
his  right  mind,  and  was  now  insane,  and  in- 
capable of  managing  his  own  affairs,  and  di- 
rected that  he  be  recommitted  to  the  insane 
asylum.    He  then  applied  to  t))e  judge  of  the 
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district  court  of  Wyandotte  county  for  a 
writ  of  habeas  corpun;  and  after  a  hearing, 
in  whicJi  considerable  testimony  was  oifered, 
tlie  application  was  denied.  Failing  there, 
another  applicalion  for  a  discharge  upon  a 
writ  of  habeas  corpus  has  been  presented 
here. 

The  only  question  we  cah  consider  is 
whether  the  probate  court  of  Wyandotte 
county  had  jurisdiction  to  render  the  judg- 
ment and  make  the  order  ihut  were  rendered 
and  made.  Mere  errora  and  irregularities  in 
that  court  cannot  be  reviewed  or  corrected  in 
this  proceeding.  The  writ  of  habeas  corpus 
cannot  be  employed  to  review  the  rulings  of 
a  court  acting  within  its  jurisdiction.  If 
that  court  had  jurisdiction,  the  inquiry  is 
ended  here;  and  hence  many  of  the  matters 
discussed  by  counsel,  and  which  might  have 
been  inquired  into  on  appesil  or  proceeding 
in  error,  cannot  be  considered  on  this  ap- 
plication. 

It  is  contended  that  the  inquest  of  May  21, 
1885,  in  which  the  petitioner  was  adjudged 
to  be  insane,  was  not  based  on  a  sufficient  in- 
formation to  give  the  probate  conct  jurisdic- 
tion. While  the  inquest  was  initiated  in  a 
Bomewliat  informal  and  peculiar  manner,  we 
think  the  preliminary  steps  were  sufficient, 
when  taken  together,  to  give  jurisdiction. 
It  appears  that  a  complaint  was  made  before 
a  justice  of  the  peace,  charging  that  Latta 
bad  made  a  felonious  assault  upon  one  Tabler, 
and  also  stating  that  he  was  of  unsound  mind. 
Upon  that,  a  warrant  of  arrest  was  issued, 
reciting  the  allegations  of  the  complaint,  in- 
cluding the  statement  that  he  was  of  unsound 
mind,  and  commanding  that  be  be  brought 
before  some  magistrate  of  the  county,  there 
to  be  dealt  with  according  to  law;  and  tliis 
warrant  was  Bled  in  the  probate  court.  The 
following  was  formally  entered  on  the  records 
of  that  court:  "Now  comes  C.  Tabler,  and 
files  information  from  Rezin  Wilcoxen,  J.  P., 
that  one  William  B.  Latta,  of  Wyandotte 
county,  is  insane,  and  dangerous  to  be  at 
large.  It  is  therefore  ordered  by  the  court  that 
inquiry  thereon  be  had;  and  ordered  that  said 
William  R.  Latta  be  brought  into  court,  and 
that  venire  and  subpoena  issue,  returnable 
May  21,  1886,  at  2  o'clock  p.  m.  [Signed] 
B.  E.  Cable,  Probate  Judge."  The  follow- 
ing order  to  the  sheriff  was  issued  by  the 
probate  judge,  and  made  a  matter  of  record; 
"Whereas,  information  has  been  filed  in  the 
probate  court  of  Wyandotte  county,  aforesaid, 
that  one  William  R.  Latta.  of  and  In  the 
county  of.  Wyandotte,  is  insane,  and  a  per- 
son of  unsound  mind,  these,  therefore,  com- 
mand you  that  you  bring  the  said  William  B. 
Latta  into  the  probate  court  aforesaid,  at  the 
court-room  in  the  court-house  in  the  city  of 
Wyandotte,  on  the  21st  day  of  May,  1885,  at 
2  of  the  clock  in  the  afternoon  of  that  day. 
If  he  be  found  in  a  condition  to  bring  into 
the  court,  then  and  there  to  hear  and  answer 
what  may  be  alleged,  and  to  abide  the  judg- 
ment of  the  court  in  the  premises,  and  that 
you  certify  how  you  executed  this  writ." 


This  order  was  signed  by  the  probate  judge, 
and  the  seal  of  his  court  attached ;  and  there 
is  an  indorsement  thereon  that  the  order  was 
received  on  the  20tb  day  of  May,  1885.  and 
served  on  the  folio  wing  day  by  bringing  Latta 
into  court. 

There  are  two  methods  of  instituting  an 
Inquest, — one,  where  an  unofficial  person 
gives  information  in  writing  to  the  probate 
court  that  any  one  is  insane,  and  asks  that 
an  inquiry  be  had,  and,  if  the  court  finds  that 
there  is  good  cause  for  the  exercise  of  its 
jurisdiction,  it  shall  cause  the  facts  tu  be  in- 
quired into  by  a  jury,  (Oen.  St.  1889.  par. 
8677;)  the  other,  .where  any  judge  of  the 
probate  court,  justice  of  the  peace,  sheriCF, 
coroner,  or  constable  shall  discover  any  per- 
son, a  resident  of  his  county,  to  be  of  un- 
sound mind,  it  is  made  bis  duty  to  apply  to 
the  probate  court  for  the  exercise  of  its  juris- 
diction, and  the  same  proceedings  shall  be 
bad  as  in  the  case  of  an  information  by  un- 
official persons,  (Gen.  St.  1889,  par.  3680.) 
The  latter  provision  does  not  expressly  re- 
quire that  the  information  shall  be  in  writing; 
but,  inasmuch  as  it  is  a  proceeding  which 
affects  the  liberty  of  the  citizen,  it  is  safer  to 
require  that  the  information  given -by  the 
officer  should  be  in  writing,  or  should  be  re- 
duced to  writing  by  the  probate  judge  to  whom 
It  is  communicated.  In  the  present  case  the 
information  comes  from  a  justice  of  the  peace, 
and  the  probate  judge  commits  the  same  to 
writing,  and  in  the  entry  which  he  makes  re- 
cites that  Latta  is  "insane,  and  dangerous  to 
be  at  large."  Upon  this  information  he  di- 
rected that  an  inquiry  be  had.  The  same 
matter  is  also  reduced  to  writing  in  the  order 
directed  to  the  sheriff,  wherein  it  is  recited 
that  information  lias  been  given  that  Latta  is 
insane,  and  a  person  of  unsound  mind,  and 
in  which  the  court  directs  that  he  be  brought 
before  the  court  upon  a  certain  day  for  the 
purpose  of  holding  an  inquiry.  These  mat- 
ters were  all  in  writing,  and  made  a  matter 
of  record  in  the  probate  court.  Together, 
they  fairly  informeil  all  interested  parties  of 
the  claim  that  Latta  was  insane,  and  that  an 
inquiry  was  to  be  held  respecting  his  sanity. 
Such  proceedings  aresomewhatsummary  and 
informalin  their  character.  The  statute  pre- 
scribes no  special  form  of  information,  and 
does  not  even  provide  that  it  shall  be  verified 
by  the  oath  of  the  person  giving  the  informa- 
tion. The  substantial  requirement  is  that  it 
shall  be  such  as  tu  satisfy  the  court  that  there 
is  good  Ciiuse  for  the  exercise  of  its  jurisdic- 
tion, and  also  to  fairly  inform  the  party  and 
his  friends  of  the  nature  and  purpose  of  the 
inquest.  If  this  requirement  wjts  met,  de- 
fects in  the  form  of  statement  and  irregular- 
ities in  the  course  of  the  inquiry  cannot  avail 
now,  and  in  this  proceeding.  In  criminal 
ctses  tlie  fact  that  a  necessary  averment  of 
an  infurinailon  is  imperfeclly  stated,  or  stated 
in  very  general  terms,  will  not  be  held  bad 
after  verdict  and  judgment,  although  it  might 
have  been,  held  insufficient  on  demurrer  or 
motion  to  quash.    State  v.  Knovvles,  34  Kan. 
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393.  8  Pac.  Bep.  861.  In  this  matter  we 
tliink  enough  was  set  forth  in  the  writings 
mentioned,  altl)ough  defectively  stated  and 
presented,  to  confer  jurisdiction  upon  the 
probate  court.  Although  it  is  earnestly  urged 
that  a  mistake  has  been  made  with  reference 
to  the  sanity  of  the  petitionpr,  it  appears  that 
the  inquiry  was  open  and  public,  and  the 
judgment  rendered  was  regular;  and,  if  any 
error  was  committed  in  the  bearing,  no  at- 
tempt was  made  to  correct  the  same  upon  ap- 
peal or  by  review.  Then,  again,  it  appears 
that  a  very  thorough  examination  was  made 
in  December,  1889,  with  regard  to  the  present 
condition  of  Latta's  mind;  it  loeing  alleged 
in  an  afiBdavit  that  he  bad  been  restored  to 
his  right  mind,  and  was  not  insane.  Several 
days  were  cons.umed  in  the  inquiry,  and  scores 
of  witnesses  were  examined;  and  It  was  then 
found  that  he  had  not  been  restored  to  his 
right  mind,  and  was  then  insane.  Ko  appeal 
has  been  taken  from  this  judgment,  and  it 
stands  unreversed.  If  a  mistake  lias  been 
made,  as  claimed,  the  statute  affords  ample 
remedies  to  re-examine  and  retry  the  question 
whether  he  is  insane,  and  a  fit  person  to  be 
confined  in  the  asylum.  The  writ  of  habeas 
corpus,  however,  cannot  be  converted  into  a 
proceeding  for  a  review  or  retrial  of  the  facts. 
The  petitioner  will  be  remanded.  All  the  jus- 
tices concurring. 


(43  Kan.  352) 

Walbdbn  et  al. 


T.  Chenattlt. 


(Supreme  Court  of  Kansas.    March  8, 1890.) 

SuPBKSEOSAS  BowDs— AoTioNs  — Paktirb— Paid- 
Up  Stock. 

1.  A  petition  filed  in  an  aotioD  brought  to  re- 
cover on  a  supersedeas  undertaking,  which  de- 
scribes in  a  geueral  way  the  execution  of  the  un- 
dertaking, the  action  in  which  it  is  given,  and  the 
liability  which  has  arisen  thereon,  and  then  at- 
taches a  copy  of  the  same  as  an  exhibit,  which  is 
specifically  referred  to  and  made  a  part  of  the  peti- 
tion, is  not  insufficient  because  the  undertaking  is 
not  again  set  out  at  length  in  the  body  of  the  peti- 
tion. 

a.  Where  the  judgment  superseded  was  as- 
signed, with  an  agreement  that  the  proceeds  should 
be  paid  to  several  parties,  and  in  which  the  assign- 
ee oas  a  beneficial  interest,  he  may,  when  a  lia- 
bility arises  on  the  undertaking,  bring  an  action 
thereon,  in  his  own  name,  without  joining  with 
him  all  the  parties  who  are  to  receive  a  part  of  the 
proceeds  of  the  judgment,  and  for  whose  benefit 
the  action  is  in  part  prosecuted. 

8.  The  assignment  is  not  rendered  invalid  for 
the  reason  thfit  the  attorneys  who  obtained  the 
judgment  claim  a  lien  thereon,  and  that  the  assign- 
ment was  made  subject  to  such  lien. 

4.  Where  property  is  conveyed  to  a  corporation 
in  payment  for  certain  shares  of  its  capital  stock, 
and  the  transaction  is  made  a  matter  of  record,  and 
subsequently  approved  and  ratified  by  all  the  of- 
ficers and  stockholders  of  the  corporation,  such 
shares  will,  in  the  absence  of  fraud,  be  treated  as 
full  paid;  and  especially  so  in  a  case  where  a 
party  afterwards  purchases  the  same  shares  of 
stock,  and  subsequently  becomes  a  creditor  of  the 
corporation  by  purchasing  its  mortgage  bonds 
with  tbe  full  knowledge  of  the  nature  and  terms 
of  the  original  transaction,  and  such  party  or  his 
assignee  thereafter  seeks  to  enforce  a  liability 
against  holders  of  such  stock,  on  the  ground 
that  it  was  not  full  paid. 
(Syllabus  by  ike  Court.} 
V.23  P^o.H— 42 


Error  from  district  court,  Bourbon  county; 
C.  0.  FitENCii,  Judge. 

On  November  14,  1887,  Waller  Chenault 
brought  an  action  against  A.  W.  Walbura 
and  C.  F.  Drake,  to  recover  upon  a  super- 
sedeas bond.  Tlie  following  is  a  copy  of  the 
petition: 

"The  said  plaintifF  above  named,  for  a 
cause  of  action  against  the  said  defendants, 
A.  W.  Walburn  and  C.  F.  Drake,  says:  Tliat 
at  the  regular  September  term  of  this  court, 
1885,  on  tbe  5th  day  of  October.  1885.  in  a 
case  then  pending  in  the  district  court  of 
Bourbon  county,  state  of  Kansas,  wherein 
Francis  Tiernan  was  plaintiff,  and  the  St. 
Louis,  Fort  Scott  and  Wichita  Railroad  Com> 
pauy  WHS  defendant,  the  said  Francis  Tier- 
nan  recovered  a  judgmeiit  against  the  said 
St.  Louis,  Fort  Scott  and  Wichita  Railroad 
Company  for  the  sum  of  twenty  thousand 
one  hundred  dollars  and  fifty  cents,  and  the 
costs  of  said  suit,  amounting  to  five  hundred 
dollars.  That  afterwards  the  said  railroad 
company  took  the  said  case  to  tbe  supreme 
court  of  the  state  of  Kansas  upon  proceed- 
ings in  error,  and  filed  a  supersedeas  bond  or 
undertaking  in  said  district  court,  as  pro- 
vided by  law  in  such  cases,  to  secure  the  pay- 
ment of  said  judgment,  interest,  and  costs, 
should  the  same  be  affirmed  in  said  proceed- 
ings in  error  in  the  supreme  court;  upon 
which  said  undertaking  the  said  defendants 
A.  W.  Walburn  and  C.  F.  Drake  were  sure- 
ties for  said  railroad  company.  A  copy  of 
said  undertaking  is  hereto  annexed,  marked 
•A,' and  made  a  part  hereof.  Afterwards, 
for  a  valuable  consideration,  tbe  said  Fj-ancis 
Tiernan  assigned  and  transferred  the  said 
judgment  and  said  undertaking  to  this  plain- 
tiff, who  is  now  the  legal  owner  and  holder 
thereof.  That  in  said  supreme  court  sucb 
proceedings  were  had  that  said  judgment  was 
aflBrmed  by  said  supreme  court,  and  the  lia- 
bility of  said  defendants  thereby  accrued  up- 
on said  undertaking  for  the  payment  of  said 
judgment,  interest,  and  costs.  That  these 
defendants  and  the  said  railroad  company  re- 
fuse to  pay  said  judgment,  interest,  and 
costs,  or  any  part  thereof.  That  of  the  said 
judgment,  the  sum  of  thirteen  thousand  six 
hundred  and  fifty-three  dollars  and  thirty 
cents  bore  interest  at  the  rate  of  ten  percent 
per  annum,  and  the  sum  of  six  thousand 
four  hundred  and  forty-seven  dollars  and 
twenty  cents  bore  intei'est  at  the  rate  of  seven 
per  cent  per  annum,  from  the  date  of  rendi- 
tion thereof.  Wherefore  plaintiff  demands 
judgment  against  said  defendants  for  tlie  sum 
of  twenty  thousand  six  hundred  dollars,  with 
ten  per  cent  interest  thereon  from  October  5, 
1885,  and  for  costs  herein."  Here  follows 
Exhibit  A. 

On  January  3,  1888,  the  defendants  filed 
their  answer,  a  copy  of  which  is  as  follows: 

"(1)  Tbe  defendants,  for  answer,  deny  all, 
each,  and  every  allegation  in  plaintiff's  pe- 
tition contained. 

"(2)  Tbe  defendants,  for  a  second  and  f  ur> 
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ther  answer,  say  that  the  St.  Louis,  Fort 
Scott  and  Wichita  nallroad  Company  was  in- 
corporated under  and  by  virtue  of  the  laws 
of  the  state  of  Kansas  on  February  23,  1880, 
for  the  purpose  of  building  a  line  of  railroad 
from  Fort  Scott  in  a  westerly  direction, 
witli  a  capital  stock  of  82,000,000,  divided  in- 
to 20,000  shares,  of  8100  each.  That  after- 
wards an  amended  charter  was  filed  fix- 
ing the  capital  stock  at  87,000.000,  divided 
into  70,000  shares,  of  8100  each.  The  de- 
fendants further  say  that  on  the  18th  day  of 
January,  1887,  in  a  certain  suit  then  pend- 
ing in  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  in  which  the 
Union  Trust  Company  of  New  York  was 
complainant,  and  the  St.  Louis,  Fort  Scott 
and  Wichita  Railroad  Company  and  John  F. 
Dillon  and  George  J.  Gould,  trustees,  were 
defendants,  in  the  original  bill,  and  John  F. 
Dillon  and  George  J.  Gould,  trustees,  were 
complainants,  and  the  St.  Louis,  Fort  Scott, 
and  Wicliita  Railroad  Company  and  the 
Union  Trust  Company  of  New  York  were 
defendants,  in  the  cross-bill,  the  said  Dillon 
and  Gould,  by  the  decree  of  said  court,  re- 
covered a  judgment  against  the  said  St. 
Louis,  Fort  Scott  and  Wichita  Railroad 
Company  for  the  sum  of  81,077.428.25;  and 
afterwards,  on  the  27lh  day  of  May,  1887, 
the  said  court  rendered  a  further  decree  con- 
firming the  sale  of  the  railroad  and  property 
of  the  said  St.  Louis,  Fort  Scott  and  Wichita 
Railroad  Company,  (made  in  pursuance  of 
the  terms  of  said  decree  of  January  18, 1887,) 
wherein  and  whereby  it  was  ordered,  ad- 
judged, and  decreed  that  the  said  John  F. 
Dillon  and  George  J.  Gould,  trustees,  have 
execution  against  the  St.  Louis,  Fort  Scott 
and  Wichita  Railroad  Company  for  the  sum 
of  81,107,386.48,  with  interest  thereon  from 

that  dateat  the  rate  of per  ct.  per  annum 

which  said  judgment  is  still  in  full  force  and 
wholly  unsatisfied;  and  there  is  now  due 
thereon  the  said  sum  of  81,107,386.48,  to- 
gether with  the  interest  thereon  as  herein 
stated.  The  defendants  further  say  that  the 
said  Dillon  and  Gould,  trustees,  caused  an 
execution  to  be  duly  issued  against  said  rail- 
road company,  and  the  same  to  be  placed  in 
the  hands  of  the  marshal  of  the  district  of 
Kansas,  which  was  duly  returned,  "no goods 
or  chattels,  lands  or  tenements,  found  where- 
on to  levy."  And  defendants  say  that  said 
railroad  comi>any  was  then  and  now  is  wholly 
insolvent,  and  did  not  then  have,  nor  has  it 
now,  any  property  out  of  which  any  portion 
of  said  judgment  could  be  collected.  The  de- 
fendants further  say  that  the  said  Dillon  and 
Gould,  trustees,  have  assigned  and  trans- 
ferred the  said  judgment  to  these  defend- 
ants, who  are  now  the  owners  and  holders 
thereof.  The  foregoing  allegations  are  in- 
troductory to  this,  t£e  second  count  of  this 
answer,  and  form  a  part  of  the  succeeding 
count  hereof.  The  defendants,  further  an- 
swering, deny  that  the  judgment  obtained  in 
the  case  of  Francis  Tiernan  against  the  said 


St.  Louis,  Fort  Scott  and  Wichita  Railroad 
Company,  and  the  undertaking  executed  by 
these  defendants  with  reference  thereto,  have 
l>een  assigned  and  transferred  to  the  plaintiS 
for  a  valuable  consideration ;  and  they  deny 
that  the  plaintiff  at  the  time  of  the  com- 
mencement of  this  action  was  the  legal  own- 
er and  holder  thereof..  They  say  that  said 
pretended  assignment  was  made  for  the  pur- 
pose and  with  the  intent  of  defeating  the  col- 
lection of  any  claim  which  these  defendants 
might  have  against  said  Tiernan,  and  was 
and  is  colorable,  fraudulent,  and  void,  and 
that  it  was  made,  if  at  all,  with  the  intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
said  Tiernan  of  their  just  and  lawful  debts. 
The  defendants,  further  answering,  say  that 
the  said  Tiernan,  on  the  13th  day  of  Febru- 
ary, 1881,  procured  to  be  issued  to  him,  and 
as  the  president  of  said  railroad  company  did 
issue  to  himself.  81,200,000  of  the  capital 
stock  thereof,  without  having  paid  anything 
therefor;  and  on  the  5th  day  of  February, 
1883,  procured  to  be  issued,  and  as  the  pres- 
ident of  said  railroad  company  issued,  to  him- 
self 88,000  of  the  capital  stock  thereof,  with- 
out having  paid  anything  therefor  whatso- 
ever, but  that  the  same  was  issued  wholly 
without  consideration.  The  defendants  fur- 
ther say  that,  at  the  time  of  the  issuance  of 
said  stock  to  the  said  Tiernan,  the  plaintiff 
was  acquainted  with  all  the  facts  concerning 
the  same,  and  participated  in  the  issuance 
thereof.  Wherefore  these  defendants  pray 
that  the  said  Tiernan  and  the  plaintiff  be  re- 
quired to  pay  for  said  stock  so  issued  to  said 
Tiernan  an  amount  equal  to  any  claim  which 
the  plaintiff  may  have  against  these  de- 
fendants, and  that  the  said  amount  so  re- 
quired to  l>e  paid  by  said  Tiernan  and  the 
plaintiff  for  said  stock  be  set  off  against  any 
claim  which  the  plaintiff  may  have  against 
these  defendants. 

"(3)  For  a  third  and  further  answer,  the 
defendants  say  that  all  of  that  portion  of  the 
second  count  assigned  as  introductory  is  true, 
and  it  is  by  reference  made  a  part  of  this 
count;  and,  further  answering,  defendants 
say  that  on  the  8d  day  of  February,  1883,  at 
which  time  the  plaintiff  was  the  treasurer  of 
the  St.  Louis,  Fort  Scott  and  WichiU  Rail- 
road Company,  he  procured  to  be  issued  to 
himself,  without  any  consideration  being 
paid  therefor,  8100,000  of  the  capital  stock 
of  said  railroad  company,  and  the  plaintiff 
accepted  the  stock  so  issueid,  and  received  the 
benefit  thereof.  Wherefore  the  defendants 
pray  that  the  plaintiff  be  required  to  pay  the 
par  value  of  said  stock,  to-wit,  8100,000,  to 
the  end  that  the  same  may  be  applied  to- 
wards the  payment  of  the  judgment  which 
these  defendants  have  against  the  said  rail- 
road company;  and,  if  it  shall  be  found  that 
these  defendants  are  indebted  to  the  plaintiff, 
then  so  much  of  said  sum  of  8100,000  may 
be  set  off  against  such  indebtedness  as  equals 
the  same,  and  that  the  defendants  may  iiave 
judgment  against  the  plaintiff  for  the  bal- 
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ance.  And  the  defendants  pray  for  all  such 
other,  further,  and  different  relief  as  in  law, 
equity,  and  good  conscience  they  are  or  may 
be  entitled  to." 

The  reply  of  the  plaintiff  was  a  general  de- 
nial of  the  allegations  of  the  answer.  The 
case  was  submitted  to  the  court  without  a 
jury,  and,  on  February  28th,  a  judgment  was 
rendered  in  favor  of  the  plaintiff  for  S24,- 
343.65.  The  defendants  complain  of  the 
judgment,  and  ask  for  a  reversal. 

J.  H.  Riehards  and  A.  A.  EarrU,  for 
plaintiffs  in  error.  J.  D.  McCleverty  and  S. 
M,  Hulett,  for  defendant  in  error. 

JoBKSTON,  J.,  (<ifter  stating  the  facta  at 
ahow.)  On  October  5.  1885,  Francis  Tier- 
nan  recovered  a  judgment  in  the  district  court 
of  Bourbon  county  against  the  St.  Louis, 
Fort  Scott  &  Wichita  Railroad  Company  for 
$20,100.50,  and  the  railroad  company,  desir- 
ing to  have  the  case  reviewed  in  the  supreme 
court,  gave  a  supeisedeas  undertaking,  with 
A.  W.  Walburn  and  C.  F.  Drake  as  sure- 
ties. That  judgment  was  assigned  to  Wal- 
ler Chenault,  and  affirmed  in  this  court. 
When  the  case  was  finally  determined, 
the  railroad  company  was  insolvent,  and 
the  asignee  of  the  judgment  thereupon 
brought  tbia  action  against  the  sureties 
on  the  tupenedeaa  undertaking,  and  ob- 
tained the  judgment  now  sought  to  be  re- 
versed. 

One  of  the  points  made  by  the  plaintiffs  in 
error  against  the  judgment  is  that  the  peti- 
tion did  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Tlie  only  basis  for  this 
claim  is  the  omission  of  a  copy  of  the  under- 
taking from  the  body  of  the  petition.  In 
stating  the  facts  upon  which  the  plaintiff  re- 
lied, the  pleader  described,  in  a  general  way, 
the  undertaking,  the  action  in  which  it  was 
given,  the  result  of  the  action,  and  the  liabil- 
ity which  has  arisen  on  the  undertaking.  He 
then  attaches  a  copy  of  the  undertaking,  and 
expressly  states  that  it  is  made  a  part  of  the 
petition.  What  more  is  required?  The  copy 
of  the  instrument  is  attached  to  the  petition, 
and  is  also  made  a  part  of  the  same.  We 
think  the  petition  was  sufficient.  Civil  Code, 
§§  118,  123. 

Another  point  is  that  the  action  is  not 
brought  by  the  real  party  in  interest.  The 
Tieman  judgment  was  assigned  to  Chenault 
in -writing,  as  follows:  "This  instrument 
witnesseth  that,  for  value  received,  1  hereby 
assign  to  Waller  Chenault  the  benefit  of  the 
judgment  obtained  by  me  in  the  case  of 
Francis  Tieman  vs.  The  St.  Louis,  Fort  Scott 
and  Wichita  Railroad  Company,  obtained  in 
the  district  court  of  Bourbon  county,  Kan- 
sas, in  October,  1885.  The  said  Judgment  is 
for  about  $19,000;  and  the  entire  judgment 
is  assigned,  subject,  however,  to  a  reserva- 
tion of  the  unpaid  attorneys'  fees,  E.  M. 
Hulett  and  J.  D.  McCIeverty,  yet  unpaid  in 
said  case.  This  September  24, 1887.  Francis 
TiEBNAN."  An  entry  of  the  assignment  was 
also  appended  to  the  judgment  on  the  jour- 


nals of  the  district  court  in  whicbtbe  judg- 
ment had  been  given.  The  consideration  for 
the  assignment  was  a  large  indebtedness  of 
Tiernan  to  Clienault's  Bank,  or  the  bank  of 
which  he  was  president;  and  it  was  agreed 
that  tiie  proceeds  of  the  judgment  should  be 
applied  in  payment  of  the  indebtedness,  and 
to  the  discharge  of  an  attorney's  lieu  which 
had  attached  to  the  judgment.  The  assign- 
ment was  absolute,  and  is  such  as  to  vest  in 
the  assignee  the  whole  legal  title.  He  had 
such  a  beneficial  interest  in  the  proceeds  of 
the  judgment  that  he  could  bring  an  action 
in  bis  own  name,  without  joining  other  par- 
ties, wiio  by  collateral  agreement  might  b« 
entitled  to  a  share  of  the  proceeds.  Undei 
section  28  of  the  Code,  ft  is  provided  that  an 
action  may  be  brought  by  a  "person  with 
whom  or  in  whose  name  a  contract  is  made 
for  the  benefit  of  another,  *  *  *  with- 
out joining  with  him  the  person  for  whose 
benefit  it  is  prosecuted."  The  assignee  was 
authorized  to  receivetbeproceedsof  the  judg- 
ment, and  the  assignment  is  such  as  to  ei- 
ford  complete  protection  to  the  plaintiffs  in 
error  ngainst  a  second  action  by  other  per- 
sons Interested  in  the  proceeds  of  the  judg- 
ment, and  to  whom  the  assignee  may  be  re- 
quired to  account.  The  plaintiffs  in  error 
were  not  limited  or  cut  off  from  any  defense 
by  reason  of  the  assignment,  and  the  absence 
of  parties  to  whom  the  assignee  must  ac- ' 
count  cannot  cause  any  future  embarrass- 
ment to  the  plaintiffs  in  error.  In  Williams 
V.  Norton,  3  Kan.  295,  it  was  held  that  where 
a  note  was  assigned  to  one  with  a  IieneBcial 
interest  in  the  proceeds  of  the  same,  and 
with  an  understanding  that  he  was  to  re- 
ceive the  money  on  it,  such  person  was  the 
real  party  in  interest,  within  the  meaning  of 
the  Code,  and  might  sue  in  his  own  name, 
although  he  was  not  entitled  to  apply  to  his 
own  use  the  whole  of  the  proceeds.  Allen 
V.  Brown,  44  N.  Y.  228;  Pom.  Rem.  g  132. 
The  action  was  properly  brought  in  the  name 
of  the  assignee,  and  no  prejudice  could  re- 
sult to  the  plaintiffs  in  error  by  his  failure  to 
join  other  parties  Interested  in  a  part  of  the 
proceeds  of  the  judgment,  or  by  his  failure 
to  allege  his  liability  to  them. 

The  further  point,  tliat  the  judgment  was 
only  partially  assigned,  cannot  be  sustained. 
Prior  to  the  assignment,  the  attorneys  who 
obtained  the  judgment  claimed  a  lien  thereon 
for  their  services,  but,  according  to  the  testi- 
mony,  the  entire  judgment  was  assigned,  and 
was  transferred  subjept  to  the  lien.  It  can- 
not be  regarded  as  a  splitting  up  of  the  judg- 
ment to  the  annoyance  of  the  debtors,  which 
the  law  prohibits.  The  assignee  is  placed  in 
the  position  of  the  assignor,  and  a  discharge 
can  be  obtained  by  the  debtors  in  the  same 
way  as  though  Tieman  still  held  the  Judg- 
ment. Chenault  takes  the  whole  Judgment 
by  the  assignment,  but,  as  we  have  seen,  he 
is  required  to  apply  a  portion  of  the  proceeds 
to  the  discharge  of  the  attorneys'  claim. 

It  is  next  contended  that,  "if  the  plaintiffs 
in  error  are  liable  in  this  action  on  the  «uper- 
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sedeas  bond,  they  are  entitled  to,  have  so 
much  of  their  claim  against  Tiernan  on  ac- 
count of  the  illegal  issue  of  stock  as  equals 
the  amount  due  on  the  bond  set  oS  against 
the  same."  This  involves  one  of  the  ques- 
tions that  was  considered  and  disposed  of 
in  the  case  of  Bailioad  Co.  v.  Tiernan,  37 
Kan.  606,  15  Pac.  Rep.  544.  The  principal 
facts  are  fully  stated  in  that  case,  and  it  is 
needless  to  repeat  them  at  length  here.  It 
appears  that  Tiernan  and  his  associates,  who 
had  purcliased  tlie  franchises  and  road-bed  of 
the  Fort  Scott,  Humboldt  &  Western  Rail- 
road Company,  organized  the  St.  Louis,  Fort 
Scott  &  Wichita  Railroad  Company,  in  1880, 
with  an  authorized  capital  of  $7,000,000. 
After  the  organ  ization  was  perfected,  the  new 
company  purchased  the  property  and  fran- 
chises of  the  old  for  8200,000  in  cash  or  bonds, 
and  $3,600,000  of  the  capital  stock  of  the  new 
company.  The  stock  was  issued  and  deliv- 
ered, in  accordance  with  the  terms  of  the  sale, 
among  the  owners  of  the  old  road,  but  only 
a  part  of  the  cash  payment  was  made.  The 
purchase  of  the  property  of  the  old  company 
was  ratiOed  and  approved  on  the  6th  of 
March,  1881,  at  a  meeting  of  the  stockhold- 
ers of  the  new  company,  all  of  the  stock  vot- 
ingin  favor  of  the  ratificai  ion.  Subsequently 
the  company  proceeded  with  the  consiruction 
of  the  railroad,  but  in  1882  Tiernan,  who  was 
president  of  the  company,  in  behalf  of  him- 
self and  his  associates,  entered  into  negotia- 
tions with  the  Missouri  PaciHc  Company 
or  with  Mr.  Gould  in  behalf  of  that  com- 
pany, for  the  sale  of  the  stock  which  they 
owned,  and  the  contract  was  made  by  which 
the  stock  and  interest  of  the  Fort  Scott  road 
was  transferred  to  the  Missouri  Pacific  Com- 
pany for  8125,000.  This  contract  was  con- 
summated and  the  transfer  completed  in  Feb- 
ruary, 1884.  In  addition  to  the  stock  pur- 
chased by  the  Missouri  Pacific  people,  they 
also  came  into  possession  of  mortgage  bonds 
issued  by  the  Fort  Scott  Company  for  the 
construction  of  its  road,  and,  default  being 
made,  the  mortgage  was  foreclosed  in  the 
United  Stales  circuit  court,  and  a  judgment 
rendered  against  the  Fort  Scott  Company  for 
81.107,386.48.  An  execution  was  issued  on 
this  judgment,  which  was  returned  unsatis- 
fied, and  the  Missouri  Pacific  people  have  as- 
signed the  judgment  to  Walburn  and  Drake, 
the  sureties  on  the  supersedeat  undertaking, 
to  protect  them  from  liability  on  such  under- 
taking, and  also  with  a  view  of  using  the 
same  as  a  set-off  against  the  claims  of 
Chenault  in  the  present  action. 

With  this  judgment  as  a  basis,  the  plain- 
tiffs in  error  now  claim  that  the  shares  of 
stock  taken  by  Tiernan  in  exchange  for  the 
property  sold  to  the  railroad  company,  as  well 
as  those  purchased  by  Chenault  from  Hill, 
one  of  the  members  of  the  company,  were 
not  fully  paid;  and  that  Chenault,  for  him- 
self and  as  the  assignee  of  Tiernan,  may  be 
required  to  account  for  that  which  was  not 
paid,  to  the  extent  of  his  judgment.  They 
seek  to  have  the  contract  by  which  the  stock 


of  the  railroad  company  was  Issued  in  ex- 
change of  the  old  road-bed  and  other  property 
set  aside  as  fraudulent  in  this  indirect  man- 
ner, and  that,  too,  where  the  stock  lias  long 
since  been  transferred  to  the  parties  whom 
the  plaintiffs  in  a  certain  sense  represent. 
We  have  only  mentioned  some  of  the  leading 
facts  in  the  case,  for  the  reason  that  a  more 
detailed  statement  has  been  given  and  com- 
mented on  in  Railroad  Co.  v.  Tiernan,  37 
Kan.  606,  15  Pac.  Bep.  544;  and  the  conclu- 
sions there  reached  control  to  a  great  extent 
the  disposition  of  the  present  case.  It  is 
true,  as  claimed,  th.at  the  value  of  the  prop- 
erty given  by  Tiernan  and  his  associate  for 
the  stock  was  far  below  its  par  value;  but 
the  stock  of  the  company  at  that  time  was  of 
little  value.  The  transaction  received  the 
consent  and  ratification  of  all  the  stockholders, 
and,  as  was  determined  in  Railroad  Co.  v. 
Tiernan,  supra,  it  was  fair  and  open  in  all 
respects.  The  character  of  this  transaction 
was  a  subject  of  consideration  in  the  case  of 
Stewart  v.  Railroad  Co.,  41  Fed.  Rep.  — , 
before  the  circuit  court  of  the  United  States 
fur  the  district  of  Kansas,  where  Foster,  J., 
held  that  the  transaction  must  be  closely 
scrutinized,  and  must  have  been  free  from 
fraud  or  collusion,  and  characterized  by  en- 
tire good  faith.  He  remarked:  "It  does  not 
appear  in  this  case  that  there  was  any  decep- 
tion or  fraud  practiced  by  the  parties.  Tb& 
property  was  open  to  inspection,  and  the  ap- 
proximate cost  of  constructing  it  was  easily 
obtainable.  Its  value  to  the  company  for  the 
purpose  desired  was  not  difiBcult  to  ascertain. 
I  find  no  evidence  of  any  representations  as 
to  its  value  or  cost  or  purchase  price  made  by 
the  parties  selling;  but  there  is  record  evi- 
dence that  the  board  of  directors,  several 
months  after  the  sale,  and  with  full  knowl- 
edge of  the  transaction,  formally  approved  and 
ratified  it,  and  not  only  that,  but  subse- 
quently, at  a  meeting  of  all  the  stockholders, 
the  transaction  was'  again  ratified.  Now, 
who  was  defrauded  or  deceivetl?" 

In  both  of  the  cases  last  mentioned,  the 
good  faith  of  this  transaction  was  inquired 
into  and  sustained.  Although  the  amount 
of  stock  issued  for  the  purchase  of  the  prop- 
erty was  large,  it  had  only  a  nominal  value, 
and  it  was  delivered  and  treated  by  all  par- 
ties as  full  paid.  The  fact  that  the  property 
was  overvalued  will  not.  in  the  al»ence  of 
fraud,  create  a  liability  against  the  stock- 
holders. There  is  no  testimony  showing  false 
statements  by  Tiernan  or  his  associates,  or 
any  concealment  of  facts  or  suppression  of 
the  truth  by  them.  Every  officer,  stockhold- 
er, and  party  who  had  any  interest  in  the 
company  was  acquainted  with  the  nature  of 
the  transaction  and  the  terms  of  sale.  The 
records  of  the  corporation  disclose  all  the 
facts  pertaining  to  the  sale,  and  even  the  par- 
ties who  subsequently  purchased  stock,  and 
the  mortgage  bonds  upon  which  the  judg- 
ment sought  to  be  set  off  was  rendered,  were 
not  deceived  or  defrauded  with  respect  to  the 
contracts  or  capital  of  the  company.    There 
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were  no  creditors  of  the  company  then  exist- 
ing, and  the  mortgage  bonds  upon  which  the 
jiidgmect  was  rendered  against  the  coi'pora- 
tion  were  not  issued  for  years  afterwards, 
and  not  until  after  the  stock  and  properly  of 
the  railroad  company  had  been  purchased  by 
the  Missouri  Faci  Sc  people.  It  is  true  that  the 
unpaid  subscription  to'the  capital  stock  of  a 
corporation  constitutes  a  trust  fund  for  the 
benefit  of  the  creditors.  It  is  also  true  that 
when,  by  any  fraudulent  device,  stock  not  paid 
for  is  issued,  the  holder  thereof  may,  in  a  prop- 
er proceeding,  be  required  to  account  either 
to  the  corporation  or  its  creditors  for  that 
which  is  unpaid.  This  is  not  a  proceeeding, 
however,  against  tlie  stockholders,  for  the 
record  discloses  that  Tiernan  and  Chenault 
parted  with  their  stock  In  February,  1884, 
and  transferred  it  to  the  parties  in  whose 
favor  (he  judgment  was  rendered.  Neither 
is  it  a  direct  action  against  stockholders  to 
set  aside  the  contract  of  sale  on  acconnt  of 
fraud,  but  tliis  branch  of  the  case  is  in  fact  a 
re-examination  of  the  question  determined  in 
Railroad  Co.  v.  Tiernan,  supra,  except  that 
the  defense,  instead  of  being  presented  by 
the  former  parties,  is  now  presented  by 
their  assignees.  Phelan  v.  Hazard,  5  Dili.  45, 
was  an  action  brought  by  a  creditor  against 
a  shareholder,  after  the  corporation  had  be- 
come insolvent  and  had  been  dissolved. 
Property  had  been  given  to  the  corporation 
in  payment  of  shares  of  stock  which  it  was 
claimed  were  not  full  paid.  The  record  of  the 
corporation  showed  the  whole  transaction, 
and  that  the  property  was  by  agreement  re- 
ceived as  the  consideration  for  the  stock 
which  was  issued  as  full  paid.  The  proof 
showed  that  the  shares  were  paid  for  exactly 
88  they  were  originally  agreed  to  be  paid  for, 
by  a  conveyance  of  property  to  the  corpora- 
tion, and  it  was  held  that  the  stock  must  be 
regarded  as  paid  for  and  the  agreement  con- 
clusive unless  rescinded  or  impeached  for 
fraud,  and  this  could  not  be  done  unless  the 
attack  was  directly  made.  Judge  Dillon, 
who  rendered  the  opinion,  stated  "that  the 
contract  is  valid  and  binding  upon  the  cor- 
poration and  the  original  share-takers,  unless 
it  is  rescinded  or  set  aside  for  fraud,  and  that, 
while  the  contract  stands  unimpeached,  the 
courts,  even  where  the  rights  of  creditors 
are  involved,  will  treat  that  as  a  payment 
which  the  parties  have  agreed  should  be  a 
payment." 

In  addition  to  the  finding  in  the  former 
case,  that  the  transaction  was  made  in  good 
fbith  and  without  fraud,  we  have  the  gener- 
al finding  of  the  district  court  upon  like  facts 
in  the  present  case,  in  favor  of  the  defendant 
in  error,  which  must  be  treated  as  another 
finding  that  the  transaction  was  free  from 
fraud.  Judge  Thompson,  in  a  discussion  re- 
garding the  payment  of  stock  by  conveyance 
of  property,  states  the  following  conclusion: 
"A  corporation  may  take  in  payment  of  its 
■hares  any  property  which  it  may  lawfully 
purchase.  Such  a  transaction  is  not  uitra 
9irea  or  Told^  but  is  valid  and  binding  upon 


the  original  share-takers  and  upon  the  cor- 
poration, unless  it  is  rescinded  or  set  aside 
for  fraud.  While  such  a  contract  stands  un< 
impeached,  the  courts,  even  where  the  rights 
of  cieditors  are  involved,  will  treat  that  aa 
payment  which  the  parties  have  agreed  should 
be  payment."  Thomp.  Liab.  Stockli.  §  184, 
and  cases  cited.  If  the  stock  is  treated  as 
full  paid,  then,  in  the  absence  of  fraud,  there 
can  be  no  liability  against  either  the  former 
or  the  present  stockholders.  Under  the  find- 
ings of  the  court,  the  stock  in  question  must 
be  regarded  as  full  paid ;  but,  even  if  it  was 
not,  then  the  liability,  if  any,  would  arise 
against  the  purchasers  of  the  stock  from  Tier- 
nan and  his  associates,  who  are  the  present 
holders,  and  who  transferred  the  Judgment 
in  question  to  be  used  as  a  defense  by  plain- 
tiffs in  error.  When  the  parties  purchased 
stock  from  Tiernan  and  his  associates,  they 
knew  how  it  had  been  acquired,  and  the  man- 
ner and  extent  of  payment  that  had  been 
made;  and,  if  the  conveyance  of  the  property 
was  not  full  payment  of  the  stock,  they  knew 
that  fact.  The  transfer  of  the  stock,  with 
notice  that  it  was  not  full  paid,  shifts  the 
liability  from  the  outgoing  to  the  incoming 
stockholders.  The  vendee  is  substituted  not 
only  to  the  rights,  but  to  the  liabilities,  of  the 
vendor,  and  while  he  holds  the  stock  may  be 
called  upon  for  the  unpaid  subscription. 
Ang.  &  A.  Corp:  §  534.  The  vendees  of  the 
stock  in  this  case  not  only  had  a  complete  un- 
derstanding of  how  the  stock  was  purchased 
and  paid  for,  but  it  also  appears  that  they  on- 
ly paid  to  Tiernan  and  his  associates  8125,- 
000  for  stock  of  the  par  value  of  $3,500,000. 
They  became  creditors  of  the  corporation  aft- 
er they  had  purchased  the  stock,  as  the  bonds 
upon  which  the  judgment  was  rendered  were 
dated  November  1,  1884,  and  tlie  stoclc  con- 
tracted for  in  1882  was  fully  transferred  in 
February.  1884.  From  these  facts  it  is  clear 
that  the  transaction  complained  of  oould  not, 
in  any  event,  be  regarded  as  a  fraud  upon  them, 
or  upon  the  assignees  of  their  claim.  It  is 
unnecessary  to  discuss  the  principles  which 
would  apply  if  the  transaction  had  been  found 
to  be  fraudulent,  or  what  would  be  the  rights 
of  an  innocent  stockholder  or  creditor  against 
a  stockholder  who  obtained  his  shares  fraudu- 
lently, without  making  payment  for  the  same^ 
ia  a  case  where  the  proper  proceeding  was  in- 
stituted to  set  aside  the  fraudulent  transac- 
tion, and  compel  the  stockholder  to  pay  the 
amount  due  upon  his  shares.  Nor  need  we 
enter  again  upon  a  discussion  of  what  has 
already  been  determined  in  Railroad  CSo.  t. 
Tiernan,  supra.  We  find  no  error  in  the  reo- 
ord,  and  hence  the  judgment  of  the  district 
court  will  be  nfllrmed.  All  the  justices  con- 
earring. 

"~~~~  (19  Or.  71) 

DURBIM  e.  EUMBT  «t  oL 

(Supreme  (7ourt  qf  Oregon.    April  7, 1890.) 
Joint  Dsbtors— Gohtribotion— Likit^tiox. 
1.  The  right  of  contribation  affects  only  the 
relaUon  of  the  co-debtors  or  sareties  between  them- 
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selves,  and  is  entirely  distinct  from  and  independ- 
ent of  the  contract  with  the  creditor.  The  con- 
tract is  made  for  the  benefit  of  the  creditor,  and 
simply  expresses  the  relation  between  the  co-debt- 
ors and  the  creditors. 

2.  The  right  of  contribution  does  not  spring 
from  contract,  but  rests  on  general  principles  of 
natural  justice,  that,  when  one  has  discharged  a 
debt  or  obligation  which  was  a  common  charge  for 
the  benefit  of  all,  he  has  a  right  to  call  upon  his  co- 
debtors  for  contribution. 

3.  Nor  does  it  matter,  in  regard  to  the  right  of 
contribution,  whether  the  parties  are  jointly  or 
severally  liable,  nor  whether  they  are  bound  by  the 
same  or  separate  instruments,  or  whether  they 
knew  of  each  other's  engagements  or  not,  nor 
whether  they  are  liable  in  the  same  or  different 
amounts,  provided  their  obligation  be  assumed  in 
respect  to  one  and  the  same  transaction. 

4.  The  right  of  contribution  arises  only  when 
one  has  paid  more  than  his  proportion  of  the  debt ; 
and  tliat  is  the  time  when  the  statute  of  limitations 
begins  to  run. 

(SyUatnu  by  the  Court.) 

Appeal  from  circuit  court,  Marion  county; 
R.  P.  Boise,  Judge. 

This  action  was  bronglit  against  the  de- 
fendants for  contribution.  Tiie  facta  are  in 
substance  tiiese:  On  the  15th  day  of  August, 
1879,  the  plaintiff,  Durbin,  and  the  defend- 
ants, Kuney  &  Sayers,  parties  to  this  action, 
gave  two  promissory  notes  of  that  date  to  R. 
M.  Wade  &  Co.,  each  for  $162.50.  due  in 
three  and  fifteen  months  after  date,  respect- 
ively, and  signed  by  all  the  parties,  in  pay- 
ment for  a  harvester  purchased  by  them ;  and 
the  plaintiff,  Durbin,  paid  oS  both  notes  as 
follows:  On  September  24,  1881.  he  paid  R. 
M.  Wade  &  Co.  $203.63,  the  amount  then 
due  on  the  three-months  note.  On  Mav  20. 
1883,  he  paid  R.  M.  Wade  &  Co.  «80;"Sep- 
tember  6,  1886,  »59.15;  November  3,  1887, 
0116.10. — which  constitute  the  various  sums 
paid  on  the  other  note,  and  judgment  which 
was  rendered  against  the  parties.  As  one 
cause  of  defease,  the  defendant  Sayers  pleads 
that  the  note  paid  off  on  September  24, 1881, 
by  the  plHinliff,  Durbin,  is  barred  by  the 
statute  of  limitations.  A  motion  was  made 
to  strike  out  this  defense,  which  was  over- 
ruled by  the  court;  and  on  the  trial  of  the 
cause  the  court  gave  the  following  instruc- 
tions, to  which  exceptions  were  taken:  "If 
plaintiff  hns  paid  off  and  talcen  up  one  of  the 
notes  in  the  complaint  more  than  six  years 
before  the  commencement  of  this  action,  he 
cannot  recover,  in  this  action,  any  of  the 
money  so  paid  on  that  note,  because  a  cause 
of  action  accrued  at  the  time  of  such  pay- 
ment, and  expired  by  the  statute  of  limita- 
tions before  commencement  of  this  action;" 
"that,  if  the  statute  of  limitations  has  run 
against  one  note,  that  note  is  out  of  this  case: 
and  that  the  utmost  that  the  plaintiff  can  re- 
cover, in  that  event,  would  be  one-half  of  the 
money  paid  on  the  other  note."  There  was 
judgment  for  defendants,  and  plaintiff  ap- 
peals. 

8.  T.  Richardson  and  M.  W.  Hunt,  for 
appellant.    Qeo.  U.  Burnett,  tov  respondents. 

Lord,  J.,  {(ifter  stating  the  facts  as  above.) 
The  facts  disclose  that  the  notes  were  found- 


ed upon  one  transaction,  and  were  given  for 
one  debt;  but  tlie  instruction  treats  the  right 
of  the  plaintiff  to  recover  contribution  as  de- 
pendent on  the  contract,  expressed  by  the 
notes,  and  subject  to  the  statute  of  limita- 
tions according  to  the  order  of  their  payment. 
The  right  of  contribution  affects  only  the  re- 
lations of  the  joint  debtoi-s  or  sureties  be- 
tween themselves,  and  is  entirely  distinct 
from  and  independent  of  the  contract  with 
the  creditor,  and  cannot  l>e  varied  by  an  act 
of  his.  The  contract  is  made  for  the  credit- 
or, and  for  bis  benefit,  and  is  intended  sim- 
ply to  express  the  relation  between  the  joint 
debtors  or  sureties  and  the  creditor.  It  de- 
pends more  upon  a  principle  of  equity  than 
upon  contract;  the  fundamental  principle  be- 
ing that,  whenever  persons  are  in  cequali  jure, 
n  common  liability  is  a  common  charge.  The 
justice  of  the  rule  is  manifest.  It  rests  up- 
on the  broad  principle  of  justice  that,  when 
one  has  discharged  a  debt  or  obligation  which 
was  a  common  charge  for  the  benefit  of  all, 
he  has  a  right  to  call  upon  his  co-debtors  for 
contribution.  Originally,  it  was  enforceable 
only  in  courts  of  equity,  but  in  later  days 
courts  of  law  have  assumed  jurisdiction  on 
the  ground  of  an  implied  promise  on  the  part 
of  each  joint  debtor  or  surety  to  contribute 
his  share  to  make  up  the  loss.  4  Amer.  & 
Eng.  Cyclop.  Law,  p.  1  et  seq.  The  remedy 
in  equity,  in  many  respects,  is  superior;  be- 
ing more  extensive  and  more  effectual  in  its 
operation  than  a  court  of  law.  But  the  the- 
ory of  an  implied  contract  upon  which  courts 
of  law  assumed  jurisdiction,  Denio,  J., 
thought  "assumed  for  the  purpose  of  enforc- 
ing the  equitable  principle  of  contribution, 
and  not  upon  the  idea  that  any  such  contract 
actually  exists."  Barry  v.  Ransom,  12  N. 
Y.  466.  So  that,  in  a  case  where  contribu- 
tion on  principles  of  natural  justice  ought  to 
be  enforced,  the  right  to  it  exLsts  in  equity 
and  law;  for,  as  Baron  Eyre  says:  "If  we 
take  a  view  of  the  cases,  both  in  law  and 
equity,  weshall  find  that  contribution  is  bot>- 
tomed  and  fixed  on  general  principles  of  jus- 
tice, and  does  not  spring  from  contract, 
though  contract  may  qualify  it."  Dering  v. 
Earl  of  Winchelsea,  1  Cox,  321,  2  Boa.  & 
P.  270.  And  this  general  principle  of  jus- 
tice is,  says  Judge  Story,  "As  all  are  equal- 
ly bound,  and  are  equally  relieved,  it  seems 
but  just  that  in  such  a  case  all  should  con- 
tribute in  proportion  towards  a  benefit  ob- 
tained by  all;  *  ♦  *  since  no  one  ought 
to  profit  by  another  man's  loss  where  he  him- 
self has  incurredalike  responsibility."  1  Sto- 
ry, £q.  Jur.  §  493.  And  he  says,  also,  that 
"it  matters  not,  in  case  of  a  debt,  whether 
the  sureties  are  jointly  and  severally  l>ound, 
or  only  severally,  or  whether  their  suretj'sbip 
arises  under  the  same  obligation  or  instru- 
ment, *  *  *  if  all  the  instruments  are 
for  the  same  identical  debt. "  Id.  §495.  la 
Norton  v.  Coons,  3  Denio,  132,  Bronson, 
C.  J.,  said:  "The  doctrine  of  contribution 
among  sureties  is  founded  on  a  general  prin- 
ciple of  equity  and  justice.    Sureties  are  fa 
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cBquaii  jure,  and  must  bear  the  burden  equal- 
ly. Contribution  may  be  enforced  whetlier 
they  were  bound  jointly  or  severally,  by  the 
same  or  by  different  instruments,  and  al- 
though the  party  who  sues  did  not  know,  at 
the  time  he  became  a  surety,  that  the  defend- 
ant  was  also  a  surety.  The  order  of  time  in 
which  they  became  bound  is  not  a  material 
inquiry.  The  only  question  is  whether  they 
were  in  fact  sureties  for  a  principal  debtor, 
and  in  relation  to  one  and  the  same  transac- 
tion. Courts  of  law  have  borrowed  their  ju- 
risdiction on  this  subject  from  courts  of 
equity;  and  along  witli  it  they  have  taken 
the  maxim  that  equality  is  equity."  So  that 
it  may  be  said,  in  regard  to  the  right  of  con- 
tribution, that  it  does  not  matter  whether 
the  parties  are  jointly  or  severally  bound,  or 
only  severally,  nor  whether  they  are  bound 
by  the  same  or  separate  instruments,  or 
whether  they  knew  of  each  otlier's  engage- 
ments or  not,  nor  whether  they  are  liable  in 
the  same  or  different  amounts,  provided  their 
obligation  be  assumed  in  respect  to  one  and 
the  same  transaction.  Chaffee  v.  Jones,  19 
Pick.  260;  Aspinwall  v.  Sacchi,  57  N  Y. 
331;  Armitage  v.  Pulver,  37  N.  Y.  494; 
Warner  v.  Morrison,  3  Allen,  566. 

It  is  clear,  then,  that  the  doctrine  of  con- 
tribution does  not  depend  upon  contract,  but 
is  bottomed  and  founded  on  principles  of  nat- 
ural justice.  The  contract  upon  which  they 
are  co-debtors  or  sureties  only  expresses  the 
relation  between  them  and  their  creditor,  and 
is  entirely  distinct  from  the  right  of  contri- 
bution, which  exists  between  themselves. 
The  notes  were  made  to  B.  M.  Wade  &  Co., 
and  expressed  the  relation  between  them  as 
joint  debtors  and  creditors;  but  they  were 
made  for  the  benefit  of  the  creditor,  and  rep- 
resented but  one  debt.  The  right  of  contri- 
bution to  the  co-debtor  paying  more  than  his 
share  does  not  rest  upon  the  notes,  but  on 
the  broad  principles  of  justice,  that  when 
he  discharged  the  debt  which  they  were 
equally  bound  with  him  to  discharge,  and  re- 
moved thereby  a  common  burden,  it  is  but 
just  that  they  should  refund  to  him  a  ratable 
proportion. 

The  facts  concede  that  it  was  agreed  be- 
tween the  plaintiff,  Burbin,  and  his  co-debt- 
ors, the  defendants,  that  he  was  to  pay  one- 
half  of  the  debt;  and,  as  between  them,  his 
payment  has  reference  to  it,  and  not  to  the 
contract  or  notes,  and  his  rightto  contribution 
arises  as  soon  as  he  pays  more  than  his  share 
of  such  debt.  "The  right  of  action  for  con- 
tribution among  co-sureties  accrues  when 
one  has  paid  more  than  his  proportion  of 
their  liability.  ♦  *  *  It  is  an  equity  which 
springs  up  at  the  time  the  relation  of  co- 
sureties is  entered  into,  and  ripens  into  a 
cause  of  action  wlien  one  surety  pays  more 
tlian  his  proportion  of  the  debt"  for  which 
they  were  bound.-  Camp  v.  Bostwick,  20 
Ohio  St.  337;  Bonham  v.  Galloway,  13  111. 
68;  Ponder  v.  Carter,  12  Ired.  242.  And 
when  the  plaintiff  paid  more  than  his  propor- 
■tion  of  (tie  debt  a  cause  of  action  ripened; 


and  that  is  the  time  when  the  statute  of  lim- 
itations begins  to  run.  Mills  v.  Hyde,  19  Yt. 
69;  Boardman  v.  Paige,  11  N.  H.  431.  . 
According  to  the  facts,  at  tlie  time  when 
the  plaintiff  paid  the  $203.63,  lie  only  paid 
one-half  of  the  whole  debt;  and  it  is  indis- 
putable, if  the  defendants  had  paid  the  other 
half,  that  the  plaintiff  would  have  no  right 
of  contribution;  and  therefore  he  had  not 
paid  more  than  his  proportion,  and  until 
then  a  right  to  contribution  cannot  arise. 
And,  as  the  statute  of  limitations  does  not 
begin  to  run  until  the  plaintiff  has  paid  more 
than  his  proportion  of  that  debt,  it  did  not 
begin  to  run  when  he  paid  the  sum  of  $203.63. 
His  right  of  contribution  is  not  measured 
by,  nor  founded  upon,  the  notes,  but  on 
the  payment  of  more  than  his  proportion 
of  the  debt  which  the  notes  represented.  He 
is  not  substituted  to  the  place  of  the  creditor, 
and  seeking  relief  on  that  basis,  for  in  that 
case  the  instruction  might  be  correct;  but  his 
equity  springs  out  of  the  debt  as  to  which  be 
and  the  defendant  stand  cequali  jure,  and 
must  bear  the  harden  equally.  We  think, 
therefore,  the  instructions  were  erroneous 
statements  of  the  law  as  applicable  to  the 
facts,  and  the  judgment  must  be  reversed, 
and  a  new  trial  ordered. 


(IB   Or.   5S0;    20   Or.    28) 

State  ex  rel.  Heath  v.  Kraft. 
(Supreme  Court  of  Oregon.    March  19, 1890.) 

Cm  CotJUClLMAN  —  QTTAl,mOATION  —  SBCRECT  Olf 

Ballot. 

1.  Sections  24  and  27  of  the  charter  of  the  city 
of  Albina,  (Sega.  Acts  1889,  pp.  240,  241,)  when  con- 
strued together,  require  a  person  elected  as  coun- 
cilman of  the  city  to  qualify  on  or  before  the  first 
Monday  in  .Tuly  next  after  his  election,  and  a  fail- 
ure to  do  80  may  work  a  forfeiture  of  his  ofEtce; 
but  forfeitures  are  never  favored,  and,  before  such 
forfeiture  could  be  claimed  or  enforced  by  the  city, 
its  officers  must  have  ^rformed  all  the  duties  im- 
posed by  the  charter  m  relation  to  such  election 
and  qualiflcatlon.  Held  further,  in  case  of  a  tie 
vote  for  councilman  on  the  face  of  the  return,  the 
dnty  to  qualify  does  not  arise  until  the  result  of  the 
election  shall  be  finally  determined  in  some  mode 
provided  by  law. 

2.  When,  on  the  face  of  the  returns  of  an  elec- 
tion for  councilman  of  the  city  of  Albina,  two  can- 
didates had  an  equal  number  of  votes,  if  such  votes 
were  all  lexal,  there  was  a  tie,  and  no  election.  But, 
if  illegal  votes  were  cast  for  both  or  either  of  the 
candidates,  the  election  was  not  thereby  vitiated, 
but  the  true  result  could  only  be  known  by  deduct- 
ing the  illegal  votes ;  and  in  such  case  the  person 
elected  Is  not  bound  to  anticipate  the  result  of  an 
Investigation  by  taking  the  official  oath  before  it 
could  be  ascertained  whether  he  was  elected  or  not. 

8.  Where  the  charter  of  a  municipal  corpora- 
tion makes  the  common  council  the  judgea  of  elec- 
tion and  qualification  of  its  members,  but  not  the 
final  or  exclusive  judges,  the  jurisdiction  of  the 
courts  remains,  and  the  remedy  conferred  on  the 
council  is  cumulative.  But,  quaere,  is  not  such 
legislation  prohibited  in  the  state  by  article  7,  g  9, 
of  the  constitution) 

4.  The  secrecy  of  the  ballot  is  for  the  lawful 
voter  only,  and  not  for  the  spurious.  The  publio 
policy  involved  does  not  extend  to  the  voter  who 
has  voted  illegally.  He  may  be  required  to  disclose 
for  whom  he  voted,  and  In  any  case  the  exemption 
from  obligation  to  disclose  the  character  of  his  vote 
can  be  claimed  only  by  the  voter  himself.  If,  when 
the  question  is  put  to  him  as  a  witness,  he  sees  fit 
to  answer  it,  there  is  no  objection  to  his  testimony. 
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6.  Where  the  trial  court  erred  in  the  admission 
of  evidence,  and  the  appellate  court  can  clearly  see 
that  it  was  impossible  for  sach  evidence  to  have 
injured  the  appellant,  the  judgment  will  not  be  re- 
versed. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

The  object  of  this  proceeding  ia  to  try  the 
title  to  the  office  of  councilman  of  the  city  of 
Albina,  In  Multnomah  county.  The  com- 
plaint, in  substance,  alleges  that  on  the  19th 
day  of  June,  A.  D.  1889,  a  general  election 
was  duly  held  for  councilman  in  each  of  the 
wards  of  the  city  of  Albina,  to  elect  one 
councilman  for  the  term  of  one  year,  and  one 
councilman  for  the  term  of  two  years;  that 
at  said  election  the  relator,  George  W.  Heath, 
and  the  said  defendant,  were  candidates  for 
the  office  of  councilman  for  the  term  of  one 
year  in  the  Second  ward  of  said  city;  that  at 
said  election  the  relator  received  the  greatest 
number  of  votes  for  said  office  in  said  ward, 
and  was  thereby  duly  elected  to  be  a  member  of 
the  common  council  of  said  city  for  the  period 
of  one  year  from  the  1st  day  of  July,  1889; 
that  on  said  last-named  day  the  defendant 
usurped  said  office  of  councilman,  and  has  ever 
since  continued  to  withhold  the  same  from  the 
relator.  The  defendant's  answer,  after  deny- 
ing the  material  allegations  of  the  complaint, 
alleges  as  a  turtlier  and  separate  defense  that 
the  said  George  W.  Heath  did  not,  by  the  first 
Monday  in  July,  next  after  his  alleged  elfc- 
tion  to  the  office  of  councilman  for  the  term 
of  one  year,  in  the  Second  ward  of  said  city 
Albina,  nor  at  any  time,  qualify  therefor,  by 
either  taking  or  filing  with  the  police  judge 
of  said  city  any  oath  of  office,  whereby  he  was, 
and  should  have  been,  deemed  to  have  de- 
clined said  office,  and  did  decline  such  office, 
and  that  there  was  a  vacancy  therein.  For 
another  and  separate  answer  the  defendant 
alleges  that  on  the  1st  day  of  July,  1889, 
there  was  a  vacancy  in  the  office  of  member 
of  the  common  council  of  the  city  of  Albina, 
from  the  Second  ward  of  said  city,  for  the 
term  of  one  year,  commencing  on  said  1st 
day  of  July,  upon  a  failure  of  the  voters  of 
said. ward  to  elect  an  incumbent  for  said  of- 
flee  at  the  general  election  held  In  said  city 
on  the  third  Monday  in  June,  1889,  and  also 
by  the  failure  of  any  person  elected  to  said 
office  to  qualify  therefor  as  required  by  law ; 
and  thereupon,  on  said  1st  day  of  July,  1889, 
the  defendant  was  duly  appointed  by  the 
common  council  of  said  city  to  fill  said  office 
from  said  last-named  date  until  the  Hrst  Mon- 
day in  July,  1390,  and  thereupon  the  defend- 
ant, within  five  days  thereafter,  to-wit,  on 
the  2d  day  of  July,  1889,  duly  qualified  for 
said  office,  by  taking  and  tiling  with  the  po- 
lice judge  of  said  city  the  oalh  of  office  by 
law  in  such  case  required,  and  then  entered 
upon,  and  has  ever  since  continued  In,  the 
discharge  of  the  duties  of  said  office  to  which 
he  was  so  appointed.  By  the  reply  it  appears 
that  the  relator  and  defendant  were  both 
candidates  for  said  office  at  said  general  elec- 


tion, and  that  the  judges  and  clerks  of  said 
election  wrongfully,  and  contrary  to  the  fact, 
certiSed  and  returned  that  the  relator  and  the 
defendant  hud  each  received  an  equal  and 
the  highest  number  of  votes  cast  for  council- 
man in  said  ward,  and  that  there  was  no  elec- 
tion; that  thereafter,  and  within  the  time  for 
qualifying  for  said  office,  the  relator  appeared 
before  the  police  judge  of  said  city  of  Albina 
and  offered  to  qualify  by  taking  and  filing  the 
requisite  oath  of  office;  but  said  police  judge 
wrongfully  refused  to  permit  said  relator  to 
take  or  file  said  oath,  or  to  qualify.  The  new 
matter  in  the  answer  is  denied  by  the  reply. 
A  trial  resulted  in  a  judgment  of  ouster 
against  the  defendant,  from  which  he  has  ap- 
pealed to  this  court. 

P.  L.  Willis,  for  appellant.  Henry  B. 
McGinn,  Dist.  Atty.,  and  Paul  R.  Deady, 
for  respondent. 

Stbaban,  J.,  (after  stating  the  facts  as 
above.)    Several  questions  were  presented  by 
counsel  for  the  appellant,  which  will  be  sepa- 
rately noticed.    Counsel  for  appellant  argue 
that  the  relator,  having  failed  to  take  and 
file  his  oath  of  office  with  the  recorder  on  or 
before  the  first  Monday  in  July  next  after 
his  election,  forfeited  his  office,  if  he  were 
otherwise  entitled  to  it,  and  created  a  vacancy 
which  the  common  council  was  entitled  to 
fill  by  appointment.    It  being  substantially 
admitted  on  the  record  that  the  relator  did 
not  so  qualify,  if  this  contention  can  be  sus- 
tained, it  must  reverse  the  judgment,  and 
terminate  this  case.    Section  24  of  the  act 
incorporating  the  city  of  Albina  provides, 
(Sess.  Acts  1889,  p.  240:)   "The  term  of  of- 
fice of  every  person  elected  to  office  under 
this  act  shall  commence  on  the  first  Monday 
in  July  next  after  his  election,  and  terminate 
accordingly,  except  as  otherwise  provided  in 
this  act;  and  by  such  time  such  person  must 
qualify  therefor  by  taking  and  fill  ng  with  the 
police  judge  the  oath  of  office,     •    *     •     or 
lie  shall  be  deemed  to  have  declined,  and  the 
office  considered  vacant."    Section  25  pre- 
scribes the  form  of  the  oath.     Section  27  re- 
lates to  vacancies  in  office,  but  does  not  de- 
clare that  a  failure  to  .qualify  within  the  time 
specified  shall  create  a  vacancy;  but  section 
28  declares:  "A  vacancy  in  any  office  caused 
by  the  failure  of  any  person  elected  to  qualify 
therefor  as  prescribed  in  section  24,  or  made 
by  or  consequent  upon  the  judgment  of  any 
court,  or  consequent  upon  a  failure  to  elect, 
or  in  any  of  the  cases  specified  in  section  27. 
must  be  filled  as  follows."   And  then  follows 
a  statement  of  how  vacancies  shall  be  tilled. 
Construing  sections  24  and  28  together,  it 
was  the  manifest  intention  of  the  legislature 
to  declare  a  forfeiture  In  case  the  officer  elect- 
ed failed  to  qualify  within  the  time  prescribed 
by  section  24.    But  forfeitures  are  never  fa- 
vored, and,  before  such  forfeiture  could  be 
claimed  or  enforced  by  the  city,  its  officers  must 
have  performed  all  the  duties  imposed  upon 
them  by  the  charter;  and,  when  the  relator  ap- 
plied to  the  police  judge,  to  take  and  file  the 
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proper  oath  of  office  before  him,  that  officer 
was  bound  to  discharge  the  duty  of  adminis- 
tering such  oath,  and  Bling  the  same  in  his 
offlce.  It  is  doubtless  true  the  onth  might  be 
taken  before  any  officer  authorized  to  admin- 
ister oaths,  but  it  could  not  be  filed  elsewhere 
tlian  with  tlie  police  judge.  If  the  conslrtic- 
tion  contended  for  is  sound,  the  police  judge 
might  cause  a  forfeiture  of  any  oflBce  in  the 
city  by  simply  locking  up  his  offlce,  and  dis- 
appearing from  the  city,  during  the  day  or 
time  such  oath  mast  be  filed,  thus  rendering 
it  impossible  to  comply  with  the  charter  with- 
in the  time  limited.  It  is  claimed  that  his 
refusal  to  administer  and  file  the  oath  of  of- 
fice within  the  time  has  the  same  effect.  It 
WHS  in  effect  suggested  that  the  consequences 
might  have  been  avoided  by  the  relator  by 
^oing  before  some  other  officer,  and  talcing 
the  oath  of  office,  and  then  offering  to  file  the 
same  with  the  police  judge.  Still  another  ob- 
jection to  the  appellant's  contention:  Sec- 
tions 19  and  20  of  the  charter  provide  a  can- 
vassing board  for  the  city,  whose  duty  it  was 
to  certify  the  result  of  the  election;  and  by 
that  certificate  it  appeared  that  each  of  them 
received  53  votes.  If  these  votes  were  all  legal, 
there  was  no  election;  but  if  illegal  votes 
were  cast  on  either  or  both  sides,  the  election 
was  not  thereby  vitiated,  but  the  true  result 
could  only  be  known  by  deducting  the  illegal 
votes  in  each  or  either  case.  In  snch  event, 
I  do  not  think  that  the  person  elected  was 
bound  to  anticipate  the  result  of  an  investi- 
gation by  taking  the  official  oath  before  it 
could  be  ascertained  whether  he  was  elected 
or  not.  In  such  case,  I  have  no  doubt  the 
qualification  might  be  postponed  until  after 
the  result  of  the  election  was  ascertained  in 
Bome  one  of  the  ways  provided  by  law. 

2.  This  brings  us  to  another  questioq  nec- 
essary to  be  considered.  Section  22  of  the 
charter  is  as  follows:  "A  certificate  of  elec- 
tion is  primary  evidence  of  the  facts  therein 
stated:  but  the  council  is  the  judge  of  the 
qualifications  of  mayor  and  of  its  own  mem- 
bers, and,  in  case  of  a  contest  between  two 
persons  claiming  to  be  elected  thereto,  most 
determine  the  same,  subject,  however,  -to  the 
review  of  any  court  of  competent  jurisdic- 
tion." Counsel  for  appellant  insisted  that  this 
section  vested  the  jurisdiction  now  invoked 
in  this  case  in  the  common  council  intheflsrt 
instance,  and  that  the  court  could  only  review 
the  action  of  the  cou  ncil.  It  must  be  obser  ved 
that  this  charter  does  not  vest  the  council  with 
exclusiveor  final  jurisdiction  over  the  subject. 
If  it  did,  the  case  would  be  governed  by  Si- 
mon v.  Common  Council  of  Portland,  9 
Or.  437.  But  here  the  council  is  simply 
vested  with  jurisdiction  which  is  neither  final 
nor  exclusive,  with  the  power  of  review  in 
tlie  courts.  That  power  would  have  existed 
in  the  courts  without  the  saving  clause  in  the 
charter.  Where  the  remetiy  given  before  the 
council  is  not  made  final  nor  exclusive,  it  must 
be  regarded  as  merely  cumulative,  leaving  the 
jnrisdictiou  already  vested  in  the  courts  un- 
der the  general  statutes  unaffected;  and  this 


view  of  the  law  is  fully  supported  by  People 
V.  Hall,  80  N.  T.  117.  But  is  not  the  legis- 
lature restrained,  by  article  7,  §  9,  of  the  con- 
stitution, from  divesting  the  jurisdiction  of 
the  circuit  courts  over  any  inferior  court,  of- 
ficer, or  tribtinal? 

3.  Upon  the  trial  in  the  court  below  the 
state  introduced  evidence  tending  to' prove 
that  Dawson,  Roenick,  Glover,  Sealy,  and 
Sbriver  voted  at  said  election  for  councilman, 
and  that  they  were  not  legal  voters.  They 
were  then  severally  called  and  questioned  as 
to  for  whom  they  voted,  and  several  of  them 
testified  that  they  voted  for  Kraft;  to  which 
evidence  the  defendant  objected,  and  duly 
saved  proper  exceptions.  This  presents  a 
new  question  in  this  state,  and  one  that  is 
conceded  to  be  important.  There  can  be  no 
doubt  that  one  important  object  of  the  system 
of  voting  by  ballot  is  secrecy,  so  that  the  voter 
may  freely  exercise  bis  choice,  uninfluenced 
by  power,  station,  or  the  conditions  by  which 
he  is  surrounded;  but  this  protection  extends 
to  the  lawful  voter  only,  and  not  to  the  spu- 
rious. It  is  the  lawful  voter  around  whom 
the  law  throws  its  protection,  and  not  to  him 
who  assumes  to  exercise  the  sacrpd  preroga- 
tive of  a  voter  without  being  duly  qualified. 
McCrary.  Elec.  §  459,  states  the  rule  thus: 
"It  is  very  clear  that  the  rule  which,  upon 

'grounds  of  public  policy,  protects  the  legal 
voter  against  being  compelled  to  disclose  for 
whom  he  voted,  does  not  protect  a  person 
who  has  voted  illegally  from  making  such 
disclosure.  To  give  to  that  rale  this  wide 
scope  would  be  to  mak9  it  shield  alike  the 
-right  and  the  wrong,  the  honest  and  the  dis- 
honest. It  was  intended  to  protect  the  in- 
violable secrecy  of  an  honest  ballot,  and  thus 
the  purity  of  the  ballot-box.  It  was  not  in- 
tended to  be  used  in  aid  of  the  schemes  of 
corrupt  men  to  defeat  the  will  of  the  people. 
It  follows  that,  having  proven  that  A.  voted 
at  the  election  in  question,  and  that  he  was 
not  a  legal  voter,  he  may  be  required  to  testify 
as  to  the  person  or  persons  for  whom  he 
voted. "  This  authority  would  seem  to  ef- 
fectually dispose  of  this  exception,  but  there 
remains  another  answer,  equally  as  conclu- 
sive  and  satisfactory.  The  exemption  from 
obligation  to  disclose  the  character  of  his  Vote 
can  be  claimed  only  by  the  voter  himself,  and 
the  question  can.  therefore,  be  put  to  the  wit- 
ness; and,  if  be  sees  fit  to  answer,  there  is 
no  objection  to  the  testimony.  Paine,  Elec. 
§766. 

4.  If  the  ballots  that  were  offered  in  evi- 
dence had  been  intnxiuced  for  the  purpose  of 
overturning  an  official  count,  then,  clearly, 
the  plaintiff  did  not  identify  them,  or  show 
their  careful  preservation,  so  as  to  entitle 
them  to  be  introduced  in  evidence.  (Fenton 
V.  Scott,  17  Or.  189,  20  Pac.  Rep.  95;)  and  I 
am  strongly  disposed  to  think  that  there  was 
not  enough  shown  to  introduce  them  for  any 
purpose.  But  they  in  no  manner  affected  the 
result  to  the  detriment  of  the  defendant.  Un 
the  contrary,  he  appears  to  have  gained  one 
vote  by  their  introduction.    In  such  case. 
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the  error,  if  error  it  was,  was  harmless.  We 
can  clearly  see  that  the  party  complaining 
was  not,  and  could  not  have  been,  prejudiced 
by  the  introduction  of  the  improper  evidence. 
We  do  not,  therefore,  feel  culled  upon  to  re- 
verse the  judgment  for  tliat  reason. 

These  were  all  of  the  questions  made  in  this 
court,'  and  their  examination  requires  an  af- 
firmance of  the  judgment  appealed  from. 


(18  Or.  557) 


De  Witt  v.  Kellt. 


(Supreme  Court  of  Oregon.    March  24, 1890.) 
Execution  Against  &abnishee. 
The  proceedings  of  a  sheriif  upon  an  execu- 
tion against  a  garnishee  under  subdivision  1  of 
section  384  of  the  Code  are  not  affected  by  the  act 
amending  the  attachment  law,  approved  October 
21,  1878,  constituting  section  157  of  the  Code. 
{StJllabua  by  the  Court.) 

Appeal  from  a  decree  of  the  circuit  court 
for  the  county  of  Multnomah,  given  upon  the 
pleadings  in  the  suit;  the  plaintiff  therein 
having  failed  to  file  a  reply  to  the  new  mat- 
ter of  defense  set  up  in  the  answer. 

The  suit  was  against  the  defendant,  as 
sheriff  of  said  county,  to  enjoin  liim  from 
selling  certain  real  property  belonging  to  the 
plaintiff,  situated  in  the  city  of  Portland,  un- 
der and  by  virtue  of  an  execution  issued  up- 
on a  judgment  recovered  in  an  action  brougbfr 
by  Rosenfeld,  Smith  &  Co.,  a  corporation 
formed  under  the  laws  of  the  state,  and 
against  one  F.  M.  De  Witt.  The  plaintiff 
claimed  that  the  proceeding  of  the  sheriff 
was  illegal,  and  tliat  the  sale  of  the  property 
would  cast  a  cloud  upon  her  title  to  it,  and 
cause  l)er  irreparable  damage.  The  defend- 
ant lUed  an  answer  to  the  complaint  denying 
the  allegations  therein, — that  he  had  nc^  au- 
thority to  levy  upon  and  sell  the  property, 
and  that  a  sale  of  it  would  cast  a  cloud  on 
plaintiff's  title  to  it,  and  cause  damage  to 
plaint!  it, — and  for  a  further  defense  alleged 
that,  at  the  time  of  the  commencement  of  the 
action  brought  by  Rosenfeld,  Smith  &  Co. 
against  said  F.  M.  De  Witt,  a  writ  of  attach- 
ment was  issued  therein  against  tlie  proper- 
ty of  the  latter,  and,  said  writ  of  attachment 
having  been  served  on  the  plaintiff  herein, 
she  made  to  said  sheriff  a  written  answer 
thereto,  or  certilicate,  as  follows:  "In  the 
circuit  court  of  the  state  of  Oregon  for  the 
county  of  Multnomah.  Rosenfeld,  Smith  & 
Co.,  plaintiff,  v.  F.  M.  De  Witt,  defendant. 
To  the  Slieriff  of  Multnomah  County:  In  an- 
swer to  tlie  garnishment  served  on  me  In  ttie 
above-entitled  cause,  I  say  that  at  the  date, 
to-wit,  lltli  of  FetH-uarv,  I  did  owe  the  de- 
fendant, F.  M.  De  Witt,  81,000,  but  did  not 
have  any  properly  belongingtohim.  [Signed] 
Mes.  Otelia  De  Witt."  That  said  answer 
was  made  a  part  of  the  slieriff's  return  upon 
said  writ,  and  was  filed  in  said  court,  and  be- 
came a  part  of  the  judgment  roll  in  said  ac- 
tion. That  on  the  1st  day  of  July,  1889,  a 
judgment  was  entered  in  the  action  against 
F.  M.  De  Witt,  and  in  favor  of  Rosenfeld, 
Smith  &  Co.,  for  the  sum  of  $5,641.88,  with 


interest  and  costs,  and  that  in  and  by  said 
judgment  it  was  ordered  and  adjudged  that 
the  property  attached  be  sold  or  applied  in 
the  payment  of  said  judgment.  That  on  the 
24th  day  of  September,  1889,  an  execution 
upon  the  said  judgment  was  issued  and  de- 
livered to  the  sheriff  for  service.  That  upon 
receipt  of  said  execution  the  sheriff  demand- 
ed of  said  garnishee,  Otelia  De  Witt,  the  pay- 
ment of  said  $1,000  admitted  to  be  due  to  the 
said  F.  M.  De  Witt,  and,  she  having  failed 
and  neglected  to  pay  the  same,  be,  the  said 
sheriff,  duly  levied  upon  the  property  de- 
scribed in  the  complaint,  and  advertised  it 
for  sale.  The  plaintiff  filed  a  demurrer  to 
the  said  answer  for  the  reason  that  it  did  not 
state  facts  sufficient  to  constitute  a  defense 
or  counter-claim.  The  court  overruled  the 
demurrer,  and,  the  plaintiff  having  failed  and 
refused  to  file  a  reply  to  the  new  matter  of 
defense,  rendered  a  decree  against  the  plain- 
tiff dismissing  her  complaint,  which  ia  the 
decree  appealed  from. 

Milton  W.  Smith,  for  appellant.  F.  R. 
Strong,  for  respondent. 

Pee  Cubiau.  The  appellant'6  counsel 
contends:  First.  That  Rosen  field,  .Smith  & 
Co.,  in  the  original  attachment  suit,  when 
Otelia  De  Witt  answered  that  slie  owed 
$1,0U0,  should  have  taken  judgment  on  that 
answer  against  her,  so  that  she  might  be  pro- 
tected from  a  second  payment  thereof.  Sec- 
ond. That,  having  elected  to  take  an  order 
for  the  sale  of  the  attached  property,  the 
plaintiff  in  the  original  attachment  suit  could 
not  proceed  to  sell  the  property  of  the  gar- 
nishee without  first  having  obtained  title  to 
the  property  attached;  that  section  157  of  the 
Code,  as  amended  by  the  act  of  October  21, 
1878^  changed  the  former  rule  concerning  at- 
tachments, and,  if  the  plaintiff  in  the  at- 
tachment proceedings  elected  to  take  this 
remedy,  it  should  have  acquired  title  of  claim 
against  Otelia  De  Witt  before  proceeding 
against  her, — citing  Carter  v.  Kosliland,  12 
Or.  4'J2,  8  Pac.  Rep.  556.  The  statute  does 
not  permit  a  plaintiff  in  an  attachment  suit 
to  take  judgment  against  a  garnishee  on  ac- 
count of  a  debt  owing  by  the  garnishee  to 
the  defendant  in  the  suit  except  where  the 
latter  ref u.'jes  to  furnish  to  the  sheriff  a  cer- 
tificate of  the  indebtedness,  or  when  the  cer- 
tificate given  is  unsatisfactory,  as  provided 
in  section  152  of  the  Code,  as  it  is  only  in 
those  cases  that  the  proceedings  provided  for 
in  sections  163, 165, 166,  and  169  of  the  Code 
can  be  invoked.  Hence  the  rule  laid  down 
in  Carter  v.  Kosliland,  12  Or.  492,  8  Pac. 
Rep.  556,  and  as  modifieil  in  the  same  case  in 
13  Or.  615,  12  Pac  Rep.  58,  has  no  applica- 
tion to  the  facts  in  this  case.  Here  the  ap- 
pellant, after  being  garnished,  gave  a  certifi- 
cate admitting  the  indebtedness,  which  au- 
thorized the  sheriff,  under  subdivision  1  of 
section  284  of  the  Code,  it  appearing  that  the 
delit  was  due,  and  she  not  having  paid  it  to 
the  sheriff  on  demand,  to  levy  on  her  proper- 
ty for  the  amount  thereof. 
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It  is  very  questionable  whether  the  new 
matter  in  the  answer  is  sufflcient  to  show 
that  the  debt  in  question  was  duly  levied  up- 
on by  the  respondent  as  sheriff  under  the 
writ  of  attacliinent;  but,  as  no  objection  is 
taken  to  the  proceeding  on  that  ground,  the 
court  does  not  feel  called  upon  to  consider  it. 
The  decree  appealed  from  will  therefore  be 
afiSrmed. 


09  Or.  45) 

Bush  v.  City  op  Portland. 
(Supreme  Court  of  Oregon.    March  31, 1890.) 

ICUNIOIPAL  CORPORATIOKg — DRAINAGE  OF  BtRBBTS 

— SuBPAOB  Water. 

1.  A  munioipal  corporation  is  not  liable  to  an 
owner  of  land  situated  within  its  corporate  limits 
for  not  permitting  surface  water  which  had  been 
accustomed  to  flow  over  the  land  to  be  turned 
ilown  the  gutters  of  one  of  its  streets  in  order  to 
prevent  its  flowing  in  its  former  course,  although 
the  improvement  of  the  street  obstructed  its  flow 
in  the  direction  in  which  it  naturally  ran. 

2.  Where  the  city  of  P.  improved  one  of  ita 
streets  running  north  and  south,  and  thereby 
turned  surface  water  which  had  been  accustomed 
to  ran  down  a  slope,  on  the  west  side  thereof, 
across  the  same  and  a  certain  other  piece  of  land, 
to  where  it  emptied  into  a  creek  which  ran  across 
the  land,  and  the  improvement  of  the  street  turned 
the  water  down  the  gutter  on  the  west  side  of  the 
street,  where  the  city  authorities  flrst  designed  it 
to  run  permanently,  but,  it  being  subsequently  as- 
certained that  the  course  of  the  water  down  the 
gutter  was  injuring  the  street  and  abutting  lots 
Delow,  the  said  authorities  turned  it  across  the 
street,  and  by  means  of  a  box  gutter  conveyed  it 
through  said  land  to  the  said  creek  near  where  tt 
formerly  ran,  and  B.  thereafter,  having  purchased 
the  laud,  diverted  its  course  down  the  gutter  on 
the  east  side  of  the  street,  where  it  ran  until  com- 
plaint was  made  by  the  abutting  lot-owners  on 
that  side  of  the  street,  when  the  city  authorities 
turned  it  back  again  into  the  said  box  gutter,  and 
the  evidence  failed  to  show  that  the  street  was 
not  properly  improved,  or  that  conveying  the 
water  through  the  box  gutter  was  more  injurious 
to  the  land  than  it  would  have  been  if  allowed  to 
flow  in  its  natural  channel  course,  held,  that  B. 
was  not  entitled  to  recover  damages  against  the 
city  in  consequence  of  the  turning  of  the  water 
from  the  gutter  of  the  street  into  the  box  gutter. 

8.  A  municipal  corporation  is  not  liable  to  an 
owner  of  real  property  for  an  indirect  injury  to  the 
property  occasioned  by  the  improvement  of  its 
streets,  where  the  Injury  is  a  necessary  conse- 
quence of  the  improvement,  and  the  work  is  prop- 
erly performed. 
{SyUdbiis  by  the  Court) 

Appeal  from  circuit  court,  Multnomah 
county. 

The  respondent  commenced  an  action  in 
said  court  against  the  appellant,  a  municipal 
corporation,  for  the  I'ecovery  of  damages. 
He  alleges  in  his  complaint  that  lie  was  the 
legal  owner  and  in  possession  of  a  certain 
tract  of  land  situate  in  the  corporate  limits 
of  the  city  of  Portland ;  tliat  on  or  about  the 
15th  day  of  December,  1888,  the  said  appel- 
lant, by  its  agents,  officers,  and  employes, 
.wrongfully  and  unlawfully  cut  the  gutters 
on  Fifteenth  street,  and  caused  large  quanti- 
ties of  surface  water  to  flow  over  and  across 
the  said  land,  whereby  tlie  soil  thereof  was 
l)eing  washed  off,  to  his  damage,  etc.  The 
appellant  filed  an  answer  to  the  complaint 
denying  that  it,  by  its  agents,  oflBcers,  or  em- 


ployes, or  otherwise,  did  the  act  therein  com- 
plained of.  And  for  a  further  defense  averred 
that  in  the  year  1888  the  respondent  wrong- 
fully and  unlawfully  constructed  an  open 
gutter  or  drain  in  Fifteenth  street,  and  caused 
the  said  surface  water  referred  to  in  the  com- 
plaint, which  was  then  flowing,  and  tiad  for 
many  years  prior  thereto  been  flowing,  over 
and  across  said  lands,  to  flow  down  tlie  same, 
which,  being  insufficient  to  convey  the  water, 
caused  great  damage  and  injury  to  the  prop- 
erty holders  living  along  the  line  of  said 
street;  that  thereupon  the  officers  of  the  city 
cut  said  gutter  or  drain  so  constructed  by  re- 
spondent, and  caused  said  surface  water  to 
flow  over  and  upon  said  land,  the  same  being 
a  street  and  liighway,  to- wit.  Mill  street;  that 
said  cutting  of  said  drain  was  done  to  pre- 
vent damages  to  owners  of  property  on  said 
Fifteenth  street,  and  was  the  same  cutting 
complained  of  in  the  complaint.  The  re- 
spondent filed  a  reply  denying  the  new  mat- 
ter set  up  in  the  answer.  The  case  was  tried 
by  jury,  who  returned  a  verdict  in  favor  of 
the  respondent  and  against  the  appellant  for 
the  sum  of  #50,  upon  which  the  judgment 
appealed  from  was  entered. 

W.  H.  Adams,  for  appellant.  C,  if.  Idle- 
man,  for  respondent. 

Thayer,  C.  J.,  {after  stating  the/acts  as 
above.)  It  appears  from  the  bill  of  excep- 
tions herein  that  about  the  year  1884  the  city 
of  Portland  caused  Fifteenth  street  to  be  im- 
proved in  front  and  west  of  the  land  de- 
scribed in  the  complaint,  and  caused  a  stream 
of  water,  which  ran  a  considerable  quantity 
in  winter-time,  but  was  dry  during  the  sum- 
mer, to  run  down  the  open  gutter  on  the 
west  side  of  said  street.  Said  gutter,  how- 
ever, overflowed  as  soon  as  the  winter  rains 
came,  and  washed  out  a  large  amount  of 
eartli,  thereby  damaging  the  street  and  prop- 
erty below.  That  thereupon  parties  sup- 
posed to  be  in  the  employ  of  the  city  con- 
structed a  box  gutter  across  said  street,  and 
across  the  land  iri  question,  to  the  bed  of  a 
larger  creek,  which  flowed  through  said  lands 
from  the  south.  Said  land  at  that  time  was 
owned  by  one  A.  Meir,  who  continued  to  own 
it  until  the  year  1888.  Meir  made  no  objec- 
tion to  the  water  being  turned  upon  the  land, 
and  it  was  running  across  the  same,  in  the 
box  gutters,  at  the  time  of  its  purchase  by 
the  respondent.  As  soon  as  the  latter  pur- 
chased the  land,  he  constructed,  without  any 
permit  from  the  city  authorities,  an  open  gut- 
ter down  the  east  side  of  said  Fifteenth 
street,  and  turned  the  water  into  the  same. 
Soon  thereafter  complaint  was  made  to  the 
superintendent  of  streets  of  the  city,  by  prop- 
erty owners  on  said  street,  about  the  water 
running  down  the  street  where  respondent 
had  turned  it,  and  he  ordered  it  turned  back; 
and  parties  came  and  sawed  bis  open  gutter 
in  two,  and  turned  the  water  back  on  re- 
spondent's land,  where  it  was  when  he  con- 
structed the  gutter.  It  also  appears  from 
the  bill  of  exceptions  that  the  creek  which 
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flowed  across  respondent's  land  from  the 
south  was  a  continuous  stream,  having  quite 
a  wide  channel,  and  emptied  into  what  is 
known  as  "Tanner's  Creek;"  that  tlte  said 
surface  water,  before  the  said  improvement 
of  Fifteenth  street  was  made  by  the  city, 
flowed  across  the  land  within  a  few  feet  of 
the  place  where  it  was  made  to  flow  by  tlie 
construction  of  the  box  gutter,  and  that  it 
spread  out  over  more  ground  as  it  formerly 
ran  than  it  did  after  it  was  conflned.  Nor 
was  there  any  evidence  tending  to  show  tluit 
the  running  of  the  water  affected  the  land 
more  injuriously  by  being  conflned  in  a  box 
sewer  than  it  did  when  allowed  to  run  at 
large,  altliough  said  Meir  testified  that  he 
considered  the  box  gutters  a  damage  to  the 
property.  Nor  was  there  any  evidence  of 
damage  to  the  land  by  the  flowing  of  the 
water  across  it,  except  that  a  witn<>ss  for  the 
respondent  was  allowed  by  the  court  to  be 
asked  what  it  would  cost  to  take  care  of  the 
water  turaed  upon  the  land,  to  which  he  an- 
swered that  it  would  take  960  or  970  to  take 
care  of  it.  This  testimony,  however,  was 
taken  under  an  objection  interposed  by  ap- 
pellant's counsel,  and  an  exception  was  taken 
to  the  ruling  of  the  court  tliereon.  There 
was  also  evidence  tending  to  show  that  the 
gutters  along  the  sides  of  said  Fifteenth  street 
were  allowed  to  become  clogged  with  mud  and 
grave],  and  that,  if  kept  clean,  they  would  con- 
vey away  all  the  water.  After  the  respondent 
rested  his  case,  counsel  for  appellant  moved 
for  a  nonsuit  on  the  ground  that  the  water  in 
question  was  surface  water,  and  the  city  was 
not  liable  for  its  flowing  on  respondent's 
land  in  any  event,  and  that  the  appellant  had 
not  been  shown  to  Ixj  connected  with  the 
turning  of  the  water  upon  the  land,  and  no 
damages  were  proven  to  have  been  sustained 
by  respondent.  The  court  overruled  the  mo- 
tion, and  the  appellant's  counsel  excepted  to 
the  ruling. 

It  is  quite  evident  that  the  improvement 
of  Fifteenth  street  by  the  city  necessarily  In- 
terfered with  the  natural  flow  of  the  surface 
water  which  ran  from  the  west  side  of  the 
street  eastward  over  the  land  in  question  to 
the  creek,  which  ran  through  the  land  from 
the  south.  The  street  ran  north  and  south, 
and  when  graded  the  water  was  turned  north- 
ward down  the  gutter,  on  the  west  side  of  it. 
The  city  authorities  intended  in  the  outset  to 
use  that  gutter  as  a  means  of  conveying  away 
the  water  which  came  down  from  the  west; 
but  it  was  soon  ascertained  that  it  would  be 
impracticable  to  do  so,  as  itaSected  the  street 
and  lot-owners  below  seriously.  They  then 
resorted  to  the  method  o*  running  the  water 
across  the  street  at  the  most  convenient 
point,  and  from  thence,  by  means  of  the  box 
sewer,  through  the  respondent's  land  to  the 
said  creek,  at  or  near  the  place  where  it  had 
formerly  flowed.  The  respondent,  after  pur- 
chasing the  land  from  Meir,  conceived  the 
idea  of  turning  the  water  down  the  east-side 
gutter  of  the  street,  and  thereby  preventing 


Its  running  across  his  land,  wliich  he  proceed- 
ed to  do.  The  result  was  that  it  affected  the 
lot-owners  below  on  that  side  of  the  street, 
and  caused  complaint  to  be  made  to  the  city 
authorities,  who  thereupon  turned  it  back 
again  through  the  box  gutter.  Upon  what 
ground  the  respondent,  in  view  of  the  facts, 
could  predicate  a  right  of  action  against  the 
city,  is  very  diflScult  to  discover.  The  city 
had  an  undoubted  right  to  improve  the  street: 
and,  unless  it  was  guilty  of  negligence  in  the 
execution  of  the  work,  the  respondent  had 
no  legal  cause  for  complaint.  Parties  own- 
ing property  within  the  corporate  limits  of  a 
city  are  necessarily  compelled  to  submit  to 
many  inconveniences  which  the  grading  and 
Improvement  of  streets  occasion.  Building 
up  a  city  is  liable  to  incommode  the  owners 
of  land  situated  within  it  in  certain  respects, 
but  they  are  amply  compensated  therefor  by 
the  enhanced  value  of  the  property,  and  by 
numerous  benefits  they  indirectly  receive  In 
return.  The  owners  cannot  be  deprived  of 
the  property,  nor  of  its  permanent  enjoyment, 
without  just  compensation,  Btit  they  may  be 
compelled  to  use  it  in  conformity  with  gen- 
eral regulations  established  to  promote  the 
welfare  of  the  community. 

The  learned  circuit  judge  who  presided  at 
the  trial  of  the  case  instructed  the  jury  that 
tbey  were  to  decide  from  the  evidence  wheth- 
er the  water  in  question  was  surface  water 
or  a  well-defined  stream,  and,  if  they  found 
that  it  was  a  well-dehned  stream,  with  a 
marked  channel,  then,  if  the  appellant  had 
diverted  it  from  its  natural  channel,  and 
caused  it  to  flow  in  a  channel  nut  substan- 
tially the  same  as  that  in  which  it  naturally 
flowed,  and  the  respondent  had  sustained 
damages  thereby,  the  appellant  was  liable  for 
such  damages,  and  their  verdict  should  be  for 
the  respondent,  in  the  amount  to  which  lie 
had  been  damaged  thereby.  This  instruction 
was  nut  authorized  by  the  pleadings  or  evi- 
dence in  the  case.  The  water  was  described 
in  both  complaint  and  answer  as  surface  wa^ 
ter  which  flowed  during  the  rainy  season, 
and  there  was  no  evidence  that  the  respond- 
ent was  damaged  in  consequence  of  its  course 
being  diverted  from  that  in  which  it  had 
been  accustomed  to  run.  There  was  not,  in 
fact,  any  evidence  ttiat  there  had  been  a  ma- 
terial diveraion  of  its  course.  Confining  it 
in  a  box  gutter  rendered  it  less  liable  to  do 
damages  to  the  respondent's  land  than  if  it 
were  allowed  to  spread  over  the  land.  Mu- 
nicipal corporations  have  been  held  liable  for 
damages  resulting  to  private  property  where, 
in  the  improving  of  their  streets,  they  have 
interfered  witii  the  flow  of  a  natural  stream 
of  water;  but  the  evidence  in  this  case  does 
not  show  that  the  water  in  question  consti- 
tuted a  natural  stream,  nor  was  it  so  claimed 
by  the  respondent's  counsel  at  the  hearing. 
The  judgment  appealed  from  must  therefore 
be  reversed,  and  the  case  remanded  to  the 
circuit  court,  with  directions  to  dismiss  the 
complaint. 
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Raybuen  0.  HuBD  et  al. 

(Supreme  Court  of  Oregon.    March  81, 1880.) 

Costs— AiJiOWAKOii — AnonsT  of  Recovbrt — 
Sbt-Opfs. 

1.  In  an  action,  upon  a  contract,  to  recover 
money  or  damwes,  the  plaintiff  is  not  entitled,  un- 
der the  Code  of  Civil  Procedure,  to  costs  and  dis- 
bursements unless  he  recover  150  or  more,  except 
it  be  an  action  involving  an  open  and  mutual  ao- 
connt,  and  the  sum  total  of  the  aocounta  of  both 
parties  exceed  tl50. 

2.  Where,  in  an  action  upon  a  note  to  recover 
an  amount  due  thereon  exceeding  the  sum  of  (60, 
the  defendants,  by  pleading  a  oounter-daim,  re- 
duced the  amount  of  the  recovery  to  a  less  sum 
than  $50,  held,  that  the  plaintiff  was  not  entitled  to 
recover  costs  and  disbursements  in  the  action. 
Held,  further,  that  the  decision  of  this  court  in 
Roberts  v.  Carland,  1  Or.  SS3,  construing  the  former 
statute  of  the  territory  of  Oregon  in  regard  to  the 
allowance  of  costs  and  disbursements,  had  not  been 
followed  by  the  courts  of  the  state  in  the  constmo- 
tion  of  the  provisions  of  the  Code  upon  the  subject, 
and  could  not  be,  without  doing  violenoe  to  the 
language  of  the  legislature. 

iSyllnbua  b]j  the  Court.) 

Appeal  from  circuit  court,  Benton  county. 

The  respondent  commenced  an  action 
against  the  appellants,  in  the  county  court  of 
^nton  county,  to  recover  upon  a  certain 
note,  for  tlie  payment  of  money,  executed  by 
appellants  to  one  J.  C.  Young,  for  the  sum 
of  9350,  and  assigned  to  respondent.  The 
appellants  tiled  an  answer  in  the  action,  in 
which  they  set  up  counter-claims  against  the 
note  arising  out  of  matters  of  indebtedness 
alleged  to  be  due  them  from  Young  at  the 
time  of  his  assiKuingthe  note  to  respondent, 
amounting  to  S360.i)4.  The  case  was  tried 
in  the  county  court,  and  judgment  recovered 
therein  in  favor  of  the  respondent,  from 
which  judgment  the  appellants  took  an  ap- 
peal to  the  said  circuit  court,  where  the  action 
was  tried  by  jury,  who  returned  a  verdict  for 
the  respondent  for  $20.06,  upon  which  a  judg- 
ment was  entered  iu  his  favor,  and  costs  and 
disbursements  allowed  him  by  the  court; 
from  which  allowance  of  costs  and  disburse- 
ments the  appeal  herein  was  taken. 

J.  H.  Sryson.  and  W.  S.  McFadden,  forsp- 
pellaudts.    J,  W.  Saybum,  pro  se. 

Feel  Cdriam.  The  respondent  contends 
that,  as  bis  claim  amounted  to  $350,  and  was 
reduced  by  offsets  to  the  amount  recovered, 
he  was  entitled  to  costs  and  disbursements, 
although  he  failed  to  recover  $50;  and  be 
cites  Roberts  v.  Carland,  1  Or.  333,  in  sup- 
port of  bis  contention.  Subdivision  3  of  sec- 
tion 549,  Civil  Code,  provides  when  a  plain- 
tiff  shall  be  entitled  to  recover  costs  and  dis- 
bursements in  an  action  for  the  recovery  of 
money  when  the  amount  of  the  recovery  is 
less  than  $50,  to-wit:  "In  an  action  involv- 
ing an  open  mutual  account,  when  it  appears 
to  the  satisfaction  of  the  court,  that  the  sum 
total  of  such  accounts  of  both  parties  exceed 
$150.''  In  all  other  actions  for  the  recovery 
of  money  or  damages  the  plaintiff  is  not  en- 
titled to  recover  costs  and  disbursements  un- 
less be  recover  $50  or  more.  Except,  in  ac- 
tions for  assault,  battery,  and  like  cases,  he 
is  entitled  to  recover  as  much  costs  and  dis- 
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bursements  as  damages,  where  the  recovery 
is  less  than  $50;  and,  in  an  action  to  recover 
the  possession  of  personal  property,  where  he 
recovers  property,  or  the  value  thereof,  and 
damages  for  its  detention,  in  all  less  than  $50, 
he  is  entitled  to  recover  costs  and  disburse- 
ments equal  to  the  sum  of  such  value  and 
damages.  Subdivision  5,  §  549,  Code.  In 
this  case  the  respondent  was  not  entitled  to 
recover  costs  and  disbursements  under  any  of 
the  provisions  of  the  Code.  Such  was  the  ef- 
fect of  the  decision  of  this  court  in  Lockwood 
V.  Hansen,  16  Or.  102,  17  Pac.  Rep.  575. 
The  decision  in  Roberts  v.  Carland,  supra, 
was  made  under  the  former  territorial  statute, 
the  provisions  of  which  were  similar  in  many 
respects,  in  regard  to  the  allowance  of  costs 
and  disbursements  to  those  of  the  Code;  yet 
it  has  never  been  followed  by  the  state  courts, 
and  cannot  be,  without  doing  violence  to.  the 
language  of  the  legislature  upon  the  subject. 
The  decision  of  the  circuit  court  appeided 
from  will  therefore  be  reversed,  and  tlie  case 
remanded  to  that  court,  with  directions  to  al- 
low costs  and  disbursements  in  favor  of  the 
appellants. 

(19  Or.  117) 

Windsor  t».  Stmpkins. 

(Supreme  Court  of  Oregon.    April  U,  1S9Q.) 

Pabtiiion — Who  mat  Maintain. 

One  who  is  not  in  possession  of  land  cannot 

maintain  partition  against  one  in  possession,  who 

purchased  before  the  suit  from  a  third  person  then 

in  possession,  believlDg  that  he  was  obtaining  a  full 

title,  and  who  has  at  all  times  since  denied  platn- 

tltTs  right  of,  and  excluded  him  from,  possession. 

Appeal  from  circuit  court.  Folk  county; 
R.  B.  Boise,  Judge. 

Suit  for  partition  by  Benjamin  Windsor 
against  Hiram  Simpkins.  The  complaint 
was  dismissed,  and  plaintiff  appeals. 

Geo.  &.  Bingham,  for  appellant.  W.  H. 
Holmes,  for  respondent. 

Peu  Curiam.  The  circuit  court  properly 
dismissed  the  appellant's  complaint.  The 
parties  to  the  suit  were  not  holding  and  in 
possession,  as  tenants  in  common,  of  the 
premises  in  controversy.  There  was  no  unity 
of  possession  between  them  regarding  the 
said  premises.  According  to  tlie  referee's 
report,  Alfred  Simpkins,  who  had  purchased 
the  premises,  and  was  in  possession  of  them, 
claiming  to  be  the  owner  thereof  in  good 
faith,  sold  and  conveyed  them  by  warranty 
deed  to  the  respondent  long  prior  to  the  com- 
mencement of  the  suit;  and  the  latter  paid 
the  consideration  price  therefor,  "and  iu  good 
faith  believed  that  he  was  getting  the  full 
and  complete  title  thereto,  and  has  at  all 
times  since  denied  the  rights  of  possession  of 
the  appellaiit,  and  excluded  him  therefrom. " 
The  appellant  had  no  seisin  of  the  premises, 
either  in  law  or  in  fact,  and  must  recover 
possession  of  them  in  a  proper  action  before 
he  will  gain  such  a  standing  in  court  as  will 
enable  him  to  maintain  a  suit  for  the  parti- 
tion thereof.  The  decree  appealed  from  must 
be  affirmed. 
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Forbes  v.  Willamette  Falls  Eleo- 

TBio  Co. 
(Supreme  Cmirt  <tf  Oregon.    March  81,  1890.) 

Mechanics'  Liens  —  Electric  Poles  and  Wires 
— Btidencb — ^Time-Checks. 

1.  Poles  set  in  the  ground,  connected  together 
bv  wire  in  the  usual  way  for  the  transmission  of 
efectricltj  for  the  purpose  of  light  and  power,  con- 
stitute a  structure,  within  the  meaning  of  section 
8669,  Hill's  Code,  and  a  lien  attaches  for  labor  per- 
formed on  such  structure  underemployment  by 
the  contractor. 

2.  Time-checks  given  by  the  contractor  to  the 
laborer,  though  not  conoluslve  against  the  owner 
of  the  structure,  are  declarations  of  the  defend- 
ant's agent  in  the  line  of  bis  employment,  and  are 
to  be  considered  and  weighed  for  whatever  they 
are  worth;  and,  if  their  effect  be  not  countervailed 
in  some  way,  may  be  sufSclent  proof  of  such  claim. 

8.  The  statute  allows  the  court  to  tax  an  at- 
torney's fee  in  favor  of  the  plaintiff  in  case  of  the 
foreclosure  of  a  lien.  Held  that,  when  15  liens 
were  foreclosed  in  one  suit,  910  for  each  claim  was 
not  unreasonable. 

4.  On  the  subject  of  Interest  in  such  case, 
Milling  Co.  V.  Riley,  1  Or.  183.  approved  and  fol- 
lowed. 
(Syllabiu  hu  the  Court.)  ' 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

Tbis  is  a  suit  to  enforce  a  number  of  liens 
for  labor.  It  is  alleged  one  Stromach  had  a 
contract  with  the  defendant  corporation  to 
dig  boles,  and  place  the  poles  therein,  and 
stretch  the  necessary  wires  on  the  same,  from, 
at,  or  near  the  city  of  Portland  to  a  point  at 
or  near  Oregon  City.  The  said  wires  were 
to  be  used  by  the  defendant  corporation  for 
the  purpose  of  transmitting  light  and  power 
from  the  company's  works,  at  the  falls  of  the 
'Willamette  river,  to  the  city  of  Portland,  and 
for  other  electrical  purposes.  Tlie  plaintiff, 
as  well  as  the  others  whose  claims  were  as- 
signed to  him,  rest  their  claim  to  enforce  this 
lien  on  tlie  fact  that  Stromach  had  a  contract 
with  the  defendant  corporation  to  do  the  wor>< 
which  they  performed,  and  that  be  employed 
each  of  said  parties,  at  a  fixed  rate  of  wages 
per  day,  to  assist  iu  its  performance. 

/.  C.  Moreland,  for  appellant,  tf.  D. 
Young,  for  respondent. 

Strahan,  J.,  {after  utatlng  the  faets  as 
above.)  The  plaintiff's  right  to  the  remedy 
which  he  seelis  must  depend  upon  tlie  stat- 
ute. Section  3669,  Hill's  Code,  provides: 
"Every  mechanic,  artisan,  machinist,  build- 
er, contractor,  lumber  merchant,  laborer,  and 
other  person  performing  labor  upon,  or  fur- 
nishing material  of  any  kind  to  be  used  in 
the  construction,  alteration,  or  repair,  either 
in  whole  or  part,  of,  any  building,  wharf, 
bridge,  ditch,  flume,  tunnel,  fence,  machinery, 
or  aqueduct,  or  any  other  structure  or  super- 
structure, shall  have  a  lien  upon  the  same 
tor  the  work  or  labor  done  or  materials  fur- 
nished by  each,  respectively,  whether  done  or 
furnished  at  the  instance  of  the  owner  of  the 
building  or  other  improvement,  or  his  agent: 
and  every  contractor,  subcontractor,  arclii- 
tect,  builder,  or  other  person  having  charge 
of  the  construction,  alteration,  or  repair,  in 
whole  or  in  part,  of  any  building  or  other 


improvement,  as  aforesaid,  shall  be  held  to 
be  the  agent  of  the  owner  for  the  purposes 
of  this  act."  The  principal  question  litigat- 
ed on  this  appeal  is  whether  or  not  this  stat- 
ute gives  a  lieu  for  labor  against  the  proper- 
ty described  in  the  complaint;  in  other  words, 
do  these  poles  planted  in  the  ground,  con- 
nected together  with  wires  and  insulntors, 
constitute  a  structure,  within  the  true  intent 
and  meaning  of  this  statute?  In  answering 
this  question,  but  little  aid  can  be  had  from 
the  decisions  of  other  states;  for  the  reason 
that  no  general  principle  of  law  is  involved, 
and  such  decisions  have  generally  turned  up- 
on the  special  or  peculiar  phraseology  of  the 
particular  statute.  Without  attempting  to 
indulge  in  any  refined  distinctions  or  detini- 
tiuns,  and  having  in  view  the  object  and 
purpose  of  the  enactment  iu  question,  I  think 
it  may  properly  be  held  that  the  poles,  wires. 
insulators,  etc.,  mentioned  in  the  complaint, 
constitute  a  structure,  within  the  meaning  of 
the  statute,  and  that  the  same  is  subject  to  a 
lien  for  labor  performed  thereon.  In  reach- 
ing this  conclusion,  we  do  not  find  it  neces- 
sary to  go  as  far  as  the  court  did  in  Helm  t. 
Chapman,  66  Cat.  291, 5  Pac.  Rep.  352,  where 
it  was  held  that  a  mine  or  pit  sunk  within  a 
mining  claim  was  a  structure,  within  the 
meaning  of  the  statute  giving  a  lien  on  a 
building,  improvement,  or  structure. 

2.  Some  question  was  made  as  to  the  in- 
sufllciency  of  the  evidence  to  establish  some 
three  or  four  of  these  claims,  but  1  think  the 
objection  cannot  be  sustained.  It  is  shown 
that  Stromach  had  a  contract  with  the  de- 
fendant corporation  to  do  the  work;  that  these 
men  each  worked  on  the  job  under  the  direc- 
tions of  Stromach  or  his  foremen,  and  re- 
ceived time-checks  showing  tlie  amount  due 
each;  that  they  filed  proper  notices  of  lien; 
and  in  most  cases  the  exact  number  of  days, 
and  the  amount  agreed  to  be  paid,  is  fully 
proven.  The  defendant  offered  no  evidence, 
and  what  was  offered  by  the  plaintiff  does 
not  seem  to  be  discredited  in  any  way.  Stro- 
mach's  time-checks  are  not  conclusive  against 
the  defendant,  but  they  are  declarations  of  the 
defendant's  agent  in  the  line  of  his  employ- 
ment, and  are  to  be  considered  for  what  thej 
are  worth.  Any  dishonesty  or  bad  faith  on 
his  part  in  the  transaction  would  greatly  im- 
fMiir  their  credit,  and  weaken  their  force;  but 
we  perceive  notliing  of  that  kind  in  this  case. 

3.  The  statute  allows  the  court  to  tax  an 
attorney's  fee  in  favor  of  the  claimant  in  case 
of  the  foreclosure  of  liens  under  the  act;  and 
in  this  case  the  court  allowed  a  fee  of  $10  for 
each  claim.  We  do  not  think  this  an  unrea- 
sonable sum. 

4.  The  respondent  claims  interest  on  each 
claim  fromthedateofthefiling  of  notice.  There 
seems  to  be  no  valid  objection  to  this  claim,  and 
it  will  be  allowed.  It  was  said  by  this  court  in 
Milling  Co.  v.  Riley,  I  Or.  183,  that  claims 
for  which  meclianics  may  have  liens  are  cer- 
tainly as  much  entitled  to  draw  interest  after 
they  become  due  as  any  other;  and  we  can- 
not think  that  for  the  recovery  of  such  in- 
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terest  iti  would  be  necessary  to  bring  a  sepa- 
rate suit,  or  take  a  separate  judgment,  but 
conclude  tliat  interest  may  be  computed  on 
lienable  demand,  and  a  lien  awarded  for  the 
entire  amount.  The  decree  will  tlierefore  be 
moditied  so  as  to  allow  lawful  interest  on 
each  demand  from  the  date  of  filing  notice  of 
the  lien,  and  in  all  other  respects  the  decree 
is  affirmed. 


(5  N.  M.  435) 

Kewoohb  et  al.  v.  White  et  at. 

{Supreme  Court  cf  New  Mexico.    Jao.  28, 1890.) 

Appeai/— Weight  of  Etidenoe — Master's  Kb- 

POKT — EkjniTT — ^DlSUISSAIy — EXCEPTIONS. 

1.  The  finding  of  t)ie  oourt  on  matters  of  fact 
has  the  same  effoot  as  the  verdict  of  a  jury;  and  it 
will  not  be  disturbed  unless  there  has  been  some 
gross  mistake,  or  flafi^rant  injnstice  done. 

2.  If  a  master's  report  involves  matters  of  ac- 
ootint,  an  appellate  court  can  consider  exceptions 
only  to  particular  items,  or  classes  of  items. 

8.  Comp.  Laws  N.  M.  g  1857,  which  provides 
that  "the  plaintiff  in  any  suit  pending  in  the  dis- 
trict oourt  may  at  any  time,  in  the  vacation  of 
said  court,  file  in  the  clerk's  office  of  said  court  a 
written  dismissal  of  his  suit, ."  applies  only  to  com- 
mon-law actions,  and  in  equity  suits  leave  to  dis- 
miss must  be  obtained  of  the  court. 

4.  In  an  equity  suit,  where  a  written  dismissal 
has  been  filed,  but  no  leave  to  dismiss  has  been 
obtained,  and  complainant  continues'  to  prosecute 
his  suit,  the  dismissal  will  be  presumed  to  have 
been  withdrawn. 

6.  Comp.  Laws  N.  M.  J  2197,  which  provides 
(bat  "exception  to  the  decision  of  the  court  upon 
any  matter  of  law  arising  during  the  progress  of 
the  cause,  or  to  the  giving  or  refusing  of  instruc- 
tions, must  be  taken  at  the  time  of  such  decision. 
Id  equity  causes,  no  exception  shall  be  required, " 
— refers  to  bills  of  exceptions  in  common-law  caus- 
es, and  not  to  exceptions  to  a  master's  report  in 
equity  causes. 

Error  to  district  court.  Grant  county. 
Elliott  &  Pickett,  for  plaintiffs  in  error. 
B.  D.  Buatz,  for  defendants  in  error. 

Lee.  J.  This  is  a  petition,  filed  in  chan- 
eery,  to  foreclose  four  mechanics' liens,  upon 
a  certain  frame  building  situated  on  the  S. 
£.  4  of  section  3,  in  township  18  S.  of  range 
14  W.  of  P.  M.  of  3^ew  Mexico,  near  the 
boundary  line  of  the  town-site  of  the  town 
of  Silver  City,  in  Grant  county,  N.  M.,  and 
commonly  known  as  the  "Newcomb's  Mill," 
for  work  and  labor  performed  on  said  mill 
building  by  the  defendants  in  error,  George 
A.  White  and  others.  To  this  petition  the 
plaintiffs  in  error  filed  a  demurrer  to  so  much 
of  said  petition  as  attempted  to  set  up  a  lien 
and  enforce  the  same  in  fuvor  of  one  of  the 
original  complainants,  namely,  Charles  C. 
Harris.  Upon  the  demurrer  as  to  White 
tliere  was  no  action  of  the  court  below. 
Plaintiffs  in  error  then  filed  their  answer  to 
said  petition,  denying  the  material  allega- 
tions of  the  same.  The  defendants  in  error 
then  filed  a  general  replication  to  said  an- 
swer; and  thereupon  the  cause  was  referred 
to  A.  H.  Harlee,  iis  special  master  in  chan- 
cery, to  take  tlie  proofs  and  report  the  equi- 
ties of  the  cause  to  the  court.  The  master 
proceeded  to  take  the  proofs,  and  reported  to 
t)Mi  court  that  the  defendant  in  error  Milton 
Barnes  was  entitled  to  the  sum  of  $115,  with 


interest  at  6  per  centnm  per  annum  from  the 
2d  day  of  January,  1886;  John  Hastings  was 
entitled  to  the  sum  of  $5.32,  with  interest 
from  tlie  same  date;  and  that  the  said  defend- 
ants in  error  were  entitled  to  a  lien  on  the  prop- 
erty described  in  the  original  petition.  To 
this  report  of  the  roaster,  the  plaintiffs  in  er- 
ror filed  objections  and  exceptions,  which 
were  overruled  by  the  court  below,  and  the 
master's  report  confirmed.  The  plaintiffs  in 
error  appeal  to  this  court. 

The  plaintiffs  in  error  assign  four  errors, 
the  first  of  which  is  that  the  property  is  not 
sufficiently  described  in  the  bill  of  complaint, 
or  notice  of  lien  attached  thereto.  We  do 
not  think  this  objection  well  taken,  in  point 
of  fact.  The  description  of  the  property 
which  is  set  forth  in  the  foregoing  statement 
of  facts  shows  the  property  to  have  been  fully 
and  minutely  described;  and,  as  counsel  for 
the  appellants  stated  in  their  argument  of  the 
cause  that  they  did  not  insist  upon  this  point, 
we  need  not  consider  it  further. 

The  plaintiffs  in  error,  in  their  second  as- 
signment of  error,  insist  that  William  H. 
Kewcomb,  one  of  the  appellants,  should  have 
been  allowed  his  claim  of  set-off  of  $500 
against  the  claim  of  Bobert  Black,  one  of  the 
defendants  in  error.  This  was  a  question  for 
the  court  trying  the  cause  to  determine  from 
the  preponderance  of  the  evidence  adduced ; 
and  the  finding  of  that  court  on  matters  of 
fact  has  the  same  force  and  effect  as  the  ver- 
dict of  a  jury,  and  this  court  will  not  disturb 
it,  without  there  was  some  gross  mistake,  or 
flagrant  injnstice  done.  Blauvelt  v.  Wood- 
worth,  31  N.  Y.  285.  Where  an  issue  of 
fact  is  made,  and  evidence  is  offered  for  and 
against  the  same,  this  court  has  no  aulliority 
to  review  the  evidence,  and  determine  that 
the  weight  of  it  was,  otlier  than  as  found  by 
the  court  or  jury  trying  the  case  below.  We 
can  only  re-examine  the  law  as  the  judge  has 
pronounced  it,  upon  the  state  of  facts  as  pre- 
sented to  him.  Hyde  v.  Booraem,  16  Pet. 
169;  Bond  v.  Brown,  12  How.  254. 
.  If  the  master's  report  involves  matters  of 
account,  exceptions  should  be  taken  to  the 
particular  items,  or  class  of  items,  objected 
to,  (Hansom  v.  Winn,  18  How.  295;)  and, 
to  make  the  exception  available,  it  must  ap- 
pear that  there  was  a  ruling  by  the  court 
upon  it  in  some  way  affecting  the  decision 
appealed  from,  (Uailroad  Co.  v.  Smith,  21 
Wall.  255.)  The  record  before  us  shows  that 
there  was  no  exception  taken  by  the  plaintiffs 
in  error  to  any  item  of  account  contained  in 
the  master's  report,  and  therefore  there  is  no 
question  under  this  assignment  of  error 
which  this  court  can  consider. 

The  third  assignment  of  error  is  as  follows: 
"The  master  erred,  in  his  report,  in  finding 
that  Hastings  and  Black  should  receive  four 
dollars  per  day  for  wages  of  the  men  who 
worked  on  said  property,  while  said  Hastings 
and  Black  paid  said  men  but  three  dollars 
per  day. "  This  assignment  attempts  to  bring 
in  review  by  this  court  the  construction  giv- 
en by  the  court  below  to  a  verbal  contracl; 
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introduced  tn  evidence  before  the  master,  and 
construed  by  the  chancellor;  but,  as  the  rec- 
ord shows  that  no  exceptions  were  talcen  at 
the  time,  we  must  presume  that  ihe  construc- 
tion given  to  this  verbal  contract  by  the 
chancellor  was  correct.  This  court  will  not 
examine  evidence  to  ascertain  whether  the 
lower  court  or  jury  was  justifiable  in  finding 
as  it  has  done.  Gregg  v.  Moss,  14  Wull.  564; 
Express  Co.  v.  "Ware,  20  Wail.  548. 

The  fourtli  assignment  of  eri'or  is  as  fol- 
lows: "The  master  erred  in  making  any  re- 
port in  reference  to  tiie  claim  of  complainant 
White,  one  of  the  defendants  in  error,  for 
the  reason  timt  he  (the  master)  had  no  juris- 
diction over  White's  claim;  the  said  White 
having  dismissed  the  same,  and  filed  his  dis- 
missal with  the  cleric  of  the  court,  as  required 
by  law.  White's  dismissal  was  before  the 
master."  This  could  hardly  be  regarded  ef- 
fective, in  the  face  of  White's  proceeding  in 
the  cause  at  a  period  subsequent  to  the  one 
mentioned  in  this  assignment.  On  page  146 
oftheretord  we  find  the  following:  "And 
now  comes  the  complainant  George  A.  White, 
and  excepts  and  objects  to  that  portion  of  the 
report  of  the  special  master  in  the  above 
cause  wherein  the  said  miister  fails  to  find 
in  favor  of  said  complainant  in  his  report  of 
the  amount  of  his  said  claim,  and  also  of  the 
lien  thereof,  who  prays  the  master  to  allow 
the  same,  and  sustain  these  exceptions.  Ash- 
ENFELTER  and  Baktz,  Solicitors  for  Plain- 
tiff." The  following  statute  is  relied  upon  to 
support  this  exception:  "The  plaintiff,  in  any 
suit  pending  in  the  district  court,  may,  at 
any  time  in  the  vacation  of  said  court,  file  in 
the  clerk's  office  of  said  court  a  written  dis- 
missal of  his  suit;  and  said  cause  from  that 
date  shall  be  considered  as  dismissed  at  the 
cost  of  said  plaintiff,  and  judgment  shall  be 
entered  accordingly  at  the  ensuing  term  of 
the  district  court."  Comp.  Laws  N.  M.  § 
1857.  This  section  applies  only  to  common- 
law  causes.  In  a  chancery  proceeding,  where 
a  complainant  has  brought  in  other  parties, 
whose  equitable  rights  and  interests  have  be- 
come  involved  in  the  cause,  it  becomes  a 
question  for  the  court  to  determine,  whether 
he  will  be  allowed  to  dismiss  his  case,  and,  if 
so,  on  what  terms.  Even  if  tlie  statute  ap- 
plied to  equity  causes,  as  the  record  in  this 
cause  shows  this  party  in  the  active  prosecu- 
tion  of  his  case  to  the  end,  the-  presumption 
necessarily  follows  that  he  waived  his  appli- 
cation to  dismiss.  From  the  record  before 
us.  It  appears  that  there  were  no  exceptions 
talien  to  any  of  the  rulings  of  the  court  be- 
low. In  such  a  state  of  the  record,  it  must 
be  apparent  that  there  is  no  question  before 
this  court  for  review.  The  judgment  of  the 
court  below  is  affirmed,  with  costs. 

Long,  C.  J.,  and  MoFie  and  Whitehan, 
JJ.,  concur. 

ON  A  MOTION  FOB  A  BBBEABINO. 

Leb,  J.  The  appellant  in  this  cause  flies 
a  motion  for  a  rehearing,  upon  the  ground 


that  this  court  gave  too  much  weight  to  the 
findings  of  the  master  on  issues  of  fact,  in 
saying  such  conclusions  would  be  presumed 
by  this  court  to  be  correct.  We  did  not  state 
in  the  opinion,  or  intend  to  be  underetood, 
that  we  would  not  look  into  all  the  evidence 
to  ascertain  if  the  equities  as  set  forth  in  the 
bill  have  been  sustained.  But,  in  questions 
of  fact,  to  be  determined  from  conflicting  tes- 
timony, the  master,  who  saw  the  witnesses, 
— observed  their  manner, — is  better  able  to 
determine  the  weight  their  testimony  is  enti- 
tled to;  he  being  in  the  better  position  of  ap- 
plying intelligently  the  aphorism  of  the  Ro- 
man tribunal,  that  "witnesses  should  be 
weighed,  not  counted."  In  support  of  the 
proposi  tion,  we  referred  to  the  case  of  Blauvelt 
V.  Wood  worth,  31  N.  Y.  285.  It  is  objected 
that  it  was  hot  a  chancery  case.  It  was  a 
suit  to  foreclose  a  mechanic's  lien.  It  was 
on  the  equity  side  of  the  court.  It  was  re- 
ferred to  a  referee  or  master,  to  take  proofs 
and  make  findings.  One  question  was  wheth- 
er tlie  ctmtract  pripe  of  the  work  in  question 
had  been  paid,  and  the  court  in  that  case  said: 
"As  we  have  no  authority  to  disregard  the 
findings,  they  are  conclusive  against  the  claim 
that  the  defendant  has  paid  the  debt."  The 
same  rule  has  always  been  recognized  and  ap- 
plied in  this  territory.  In  Huntington  v. 
Moore,  1  N.  M.  503.  the  court  said:  "This 
report  is  based  upon  the  finding  of  the  facts 
before  him,  and  this  court  will  not  review  the 
report  of  the  master  as  to  his  finding  of  the 
facts  only  for  error  of  law  appearing  in  the 
report."  We  think  this  court  ought  not 
to  reverse  upon  a  mere  difference  of  opinion 
as  to  the  weight  and  effect  of  conflicting  tes- 
timony. To  warrant  a  reversal,  it  must  be 
clear  that  the  lower  court  committed  an  error, 
and  that  a  wrong  has  been  done  to  the  appel- 
lant. We  cannot  say  as  to  either  point  that  the 
court  below  clearly  committed  an  error,  or 
that  such  a  proposition  is  sustained  by  a  pre- 
ponderance of  the  evidence. 

It  is  also  contended  tiiat,  this  being  a 
chancery  suit,  it  is  not  necessary  to  take  ex- 
ceptions to  the  rulings  under  the  statute;  and 
we  are  referred  to  section  2197  of  the  Com- 
piled Laws  in  support  of  the  position.  That 
section  reads  as  follows:  "Exception  to  the 
decision  of  the  court  upon  any  matter  of  law 
arising  during  the  progress  of  the  cause,  or 
to  the  giving  or  refusing  of  instructions,  must 
be  taken  at  tlie  time  of  such  decision.  In 
equity  causes,  no  exception  shall  be  required. " 
The  exceptions  referred  to  in  this  section, 
when  taken  at  the  time  as  provided,  and  aft- 
erwards made  out,  settled,  and  signed  by  the 
judge  trying  the  case,  constitute  the  bill  of 
exceptions.  Such  a  bill  is  not  required  in 
equity  causes,  and  never  was.  "A  bili  of  ex- 
ceptions is  altogether  unknown  in  chancery 
practice."  Ex  parte  Story,  12  Pet.  340.  It 
could  serve  no  purpose  in  an  equity  salt, 
where  the  proceedings  and  evidence  all  ap- 
pear in  the  record.  In  chancery  proceedings, 
objections  are  made  to  the  rulings  and  decis- 
ions Of  the  masters.    They  are  brought  to 
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the  Rttention  of  the  chancellor  by  exceptions 
to  the  master's  report.  Rule  No.  86  provides 
that  no  exceptions  to  the  master's  report  shall 
be  entertained  by  the  court  unless  based  upon 
objections  filed  with  the  master.  Rules  Sup. 
Ct.  p.  50.  Exceptions  to  the  master's  report 
should  specify,  article  by  article,  the  point 
excepted  to,  and  should  distinctly  point  out 
the  rulings  or  conclusions  which  it  seeks  to 
reverse.  They  should  be  specific,  and  not 
general.  Exceptions  that  merely  express  dis- 
satisfaction with  the  findings  of  the  master 
are  too  general,  and  may  be  disregarded  by 
the  court.  See  Story  t.  Livingston,  13  Pet. 
359.  And  again  the  sam6  court  says:  "The 
findings  of  the  master  are  prima  facie  cor- 
rect. Only  such  matters  of  law  and  of  fact 
as  are  brought  before  the  court  by  exceptions 
are  to  be  considered,  and  the  burden  of  sus- 
taining the  exception  is  on  the  objecting  par- 
ty." Medslser  v.  Bonebrake,  108  U.  S.  72,  2 
Sap.  Ct.  Rep.  851.  It  was  a  part  of  the  duties 
of  the  master  to  ascertain  the  amounts  due 
from  one  party  to  the  other  in  this  case.  Ac- 
counts referred  to  tiie  master  are  not  investi- 
gated by  the  court.  See  Harding  v.  Handy, 
11  Wheat.  103.  For  the  reasons  above  indi- 
cated the  motion  for  a  rehearing  will  be  over- 
ruled. 

Whiteuan.  J.,  concurs. 


(6  UUh,  317)  

Brouoh  0.  BiCHABDS  et  aC, 
(Supreme  Court  of  Utah.    Jan.  14, 1860.) 
Appbai/— Tim  ov  TAKnia. 
Under  Comp.  Laws  Utah,  1888,  {  8886,  pro- 
viding that  an  appeal  from  an  order  erantiiiB  or 
refusing  a  new  trial  may  be  taken  within  60  days 
afterthe  order  is  made  and  entered,  the  coart  can- 
not grant  an  extension  of  time  beyond  the  80  days. 

Appeal  from  district  court,  third  district. 

Action  by  Theodore  Brough  against  D. 
Ricliards  and  W.  E.  Mighell,  trading  under 
the  firm  name  of  Mighell  &  Richards.  Plain- 
tiS  appeals  from  an  order  granting  a  new 
trial. 

3f.  3f.  Kaighn,  for  appellant  Hoge  * 
Burmaster,  for  respondents. 

Anderson,  J.  This  is  an  appeal  from  an 
order  of  the  third  district  court  granting  a 
new  trial.  The  order  was  made  and  entered 
on  the  8th  day  of  July,  1889.  On  the  16th 
day  of  Jnly,  1889,  the  plaintiff  was  granted, 
by  consent  of  parties,  "thirty  days'  addition- 
al time  within  which  to  file  and  serve  a  bill 
of  exceptions  and  statement  on  appeal,  and 
notice  of  appeal ;  and  proceedings  in  the  case 
are  in  the  mean  time  stayed."  On  the  15th 
day  of  August  following,  on  motion  of 
plaintiff  and  by  consent  of  parties,  the  court 
g^nted  plaintiff  15  days'  additional  time; 
and  on  the  28th  day  of  August,  on  motion 
of  plaintiff,  he  was  granted  another  15  days' 
additional  time.  On  the  14th  day  of  Sep- 
tember, 1889,  the  record  recites  that,  "on 
motion  of  M.  M.  Kaighn,  attorney  for  plain- 
tiff, and  good  cause  being  shown,  it  is  or- 
dered thai  said  plaintiff  be,  and  be  is  hereby, 
T.23p.no.ll— 48 


allowed  an  extension,  and  thirty  days'  addi- 
tional time  within  which  to  serve  notice  of 
appeal  and  statement  on  appeal  and  bill  of 
exceptions  herein.  On  the  4th  dny  of  Oc- 
tober, 1889,  the  plaintiff  perfected  his  appeal 
by  filing  in  the  clerk's  olfice  a  notice  of  ap- 
peal, an  undertaking,  statement,  etc.  The 
defendant  now  moves  this  court  to  dismiss 
the  appeal  because  not  taken  and  perfected 
within  the  time  fixed  by  statute. 

The  statute  provides  that  an  appeal,  from 
the  district  court  to  the  supreme  court,  from 
an  order  granting  or  refusing  a  new  trial, 
may  be  taken  within  60  days  after  the  order 
is  made  and  entered  in  the  minutes  of  the 
court,  or  filed  with  the  clerk.  Comp.  Laws 
1888,  g  3635,  subd.  3.  In  this  case  the  appeal 
was  not  taken  until  88  days  after  the  order 
appealed  from  was  made  and  entered.  We 
think  the  order  of  the  district  court  granting 
an  extension  of  time  within  which  plaintiff 
might  perfect  his  appeal  beyond  the  time  al- 
lowed by  the  statute  was  unautliorized.  The 
motion  to  dismiss  the  appeal  is  sustained, 
and  the  appeal  dismissed. 

BLAOEBxmN  apd  Henderson,  JJ.,  concur. 


(!  Wyo. 
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(Supreme  Court  of  Wyoming.  Feb.  5,  1890.) 
For  majority  opinion,  see  ante,  72. 

8AT7FLEY,  J.  I  dissent  from  the  opinion 
delivered  by  the  chief  justice.  In  presenting 
the  reasons  for  my  dissent,  I  will,  for  the 
sake  of  convenience,  mention  Wolcott  as  the 
defendant,  and  Bachraan  as  the  plaintiff; 
such  being  their  attitude  towards  each  other 
in  the  trial  court.  The  instruction  given 
by  the  district  court,  which  is  made  the 
ground  of  reversal,  is  as  favorable  to  the  de- 
fendant as  either  the  pleading  or  the  proof 
warrant.  It  is,  moreover,  and  seemingly,  in 
restraint  of  plaintiff's  right  of  recovery,  ex- 
pressed in  cautionary  language  stronger 
than  need  be.  There  may  be  records  before 
this  court  which  exhibit  acts  of  oppression, 
on  the  part  of  the  strong  towards  the  weak, 
more  offensive  to  the  law  than  does  this,  but 
I  have  not  seen  them.  Nor  do  I  recall,  dur- 
ing the  course  of  my  experience  at  the  bar, 
the  conduct  of  any  one  in  authority  more 
clearly  outside  the  line  of  duty, — more  obvi- 
ously beyond  the  scope  of  legitimate  power.  I 
propose  to  show — First,  tliat  under  the  plead- 
ing  the  district  court  could  not  have  given 
an  instruction  different  in  legal  intendment 
from  the  one  given;  and,  second,  that  if  the 
answer  of  the  defendant  to  the  charge  of 
false  imprisonment  had  been  in  avoidance 
instead  of  by  common  traverse,  still,  under 
the  proof,  the  court  could  not  have  given  a 
different  instruction. 

Considering  the  last  proposition  first,  it 
will  be  necessary  to  succinctly  state  the  chief 
facts  as  they  appear  of  record.  In  the  month 
of  May,  1887,  liachman,  being  then  a  young 
man  of  about  20  years  of  age,  was  residing 
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in  the  Tillage  of  Douglass,  Wyo.  In  this 
month  he  was  arrested  on  a  charge  of  grand 
larceny,  preferred  by  a  worthless  character, 
wljo  was  himself  subsequently  sent  to  the 
penitentiary.  The  warrant  was  issued  by 
Justice  Mecum,  and  the  trial  had,  on  a 
change  of  venue,  before  the  defendant. 
Justice  Wolcott.  The  examination  resulted 
in  a  discharge  of  Bachman.  At  the  con- 
clusion of  this  in  vestigation,  Justice  Woluott, 
without  any  charge  being  made  against  Bach- 
man, without  any  evidence  heard,  without 
even  the  form  or  pretense  of  a  trial,  con- 
ceived the  idea  of  sending  Bachman  to  jail 
for  three  months,  and  finding  him  8100,  on  the 
supposition  that  he  was  a  vagrant.  I  will 
here  quote  a  part  of  the  testimony  of  Mr. 
Nichols,  the  prosecuting  attorney  in  the 
grand  larceny  examination,  and  a  part  of  the 
testimony  of  Mr.  Campliu,  who  represented 
Bachman.  Tiie  defendant,  Wolcott,  did  not 
testify. 

In  reply  to  a  question  by  plaintiff's  counsel, 
asking  what  transpired  at  the  conclusion  of 
the  investigation  of  the  larceny  cliarge,  Mr. 
Nichols  said:  "He  [Wolcott]  said  a  great 
deal.  He  called  the  gentleqian  up,  and  lect- 
ured him  fur  quite  a  long  time.  He  then 
made  the  remark  that  he  was  going  to  sentence 
him  to  pay  a  fine  of  SlUO,  and  imprisonment 
in  the  county  jail  at  hard  labor  for  three 
months,  on  the  ground  that  he  was  a  vagrant. 
He  said  it  was  not  probably  just  in  accordance 
with  law  to  do  that.  Ordinarily,  a  man 
ought  to  be  charged  with  that  offense,  but 
inasmuch  as  the  man  was  before  him,  he 
would  waive  the  technicalities  of  the  law, 
and  would  assume  the  responsibility,  and  did 
not  want  any  advice  from  the  prosecuting 
attorney.  QuesUon.  Did  you  attempt  to  ad- 
vise him?  Ansioer.  1  did.  He  said  he  was 
running  that  himself,  and  would  take  the  re- 
sponsibility. Q.  Did  you  hear  the  defendant 
make  a  demand  for  a  trial,— the  defendant  in 
that  case  and  the  plaintiff  in  this  case.  A. 
It  is  my  recollection  that  bis  counsel  demand- 
ed it,  and  I  think  the  defendant  said  some- 
thing about  it,  and  objected  to  being  sen- 
tenced without  a  trial,  and  wanted  a  trial. 
Q.  Do  you  know  whether  or  not  it  wis  re- 
fused by  the  defendant,  Wolcott?  A.  Yes, 
sir;  I  know  that  he  said  be  could  not  have 
any  trial."  In  a  few  minutes  after  this  ex- 
traordinary  proceeding  had  ended.  Nichols 
met  the  justice  in  front  of  his  olBce,  and 
remonstrated  with  him  on  the  illegal  course 
be  had  taken,  and  asked  an  explanation.  To 
this  Wolcott  responded  that  they  did  not  try 
cases  in  this  territory  according  to  law,  but 
took  a  short  cut  sometimes;  that  he  knew  he 
had  not  followed  the  law,  but  be  did  it  think- 
ing it  necessary, — the  law  didn't  cut  any 
figure  in  a  case  of  that  kind.  The  attorney 
then  tried  to  induce  the  jastice  to  go  back 
and  vacate  the  order  he  had  made,  but  he  re- 
fused, saying  he  would  take  his  chances;  that 
he  didn't  like  for  men  to  live  as  Bachman, 
that  it  did  not  make  any  difference  about  the 
law;  that  the  county  ought  not  to  be  put  to 


the  expense  of  a  trial;  that  he  knew  he  bad 
not  proceeded  according  to  law,  but  he  was 
going  to  teach  Bachman  a  lesson,  and  was 
going  to  see  that  bis  order  was  carried  out. 

Mr.  Camplin  proves  substantially  the  same 
as  Mr.  Nichols  as  to  the  occurrence  in  the 
justice's  room,  with  this  addition:  that  he 
made  a  written  protest  against  a  condemna- 
tion without  trial.  This  protest  is  copied 
into  the  record,  and  has  this  indorsement: 
"The  above  recital  is  correct,  and  the  de- 
mand therein  made  denied.  [Signed]  Frank 
Wolcott,  Justice  of  the  Peace." 

W.  F.  Mecum,  called  on  t>ehalf  of  Wolcott, 
testified  that,  after  the  hearing  had  been 
completed  on  the  charge  of  larceny,  the 
justice  called  on  Bachman  to  stand  up,  and 
proceeded  to  question  him.  After  be  got 
through  with  bis  interrogatories  he  said:  "I 
will  discharge  you  from  the  preliminary  in- 
vestigation, but  I  will  find  you  guilty  of 
vagrancy."  It  was  then  that  the  defendant 
and  his  counsel  demanded  a  trial  on  this 
charge,  and  protested  against  the  order  of 
fine  and  imprisonment  being  made  without 
an  accusation  and  without  a  hearing. 

It  will  be  observed  that  the  justice  does  not 
elicit  any  information  from  Bachman  during 
the  larceny  investigation,  nor  while  Bacl^ 
man  was  a  witness,  if,  indeed,  he  was  a  wit- 
ness, at  all,  (the  record  not  disclosing  that 
fact,)  but  he  compels  Bachman  to  arise,  and 
then  begins  the  inquisition.  Acting  on  an- 
swers made  under  compulsion,  but  not  under 
oath;  not  pursuant  to  any  legal  charge  or  ac- 
cusation; refusing  to  the  prisoner  a  trial; 
hearing  no  witnesses  for  or  against  him; 
confessing  that  he  was  acting  without  law 
and  against  law;  and  boastfully  announcing 
his  assumption  of  responsibility, — the  justice 
oixlered  that  the  prisoner  be  fined  #100,  and 
imprisoned  three  months  at  hard  laibor.  He 
is  not  content  with  entering  this  order  for- 
mally on  his  docket,  but,  after  delivering  it 
to  his  associate,  whose  place  he  had  tempo- 
rarily filled,  he  both  advised  and  directed  the 
associate  to  issue  a  mittimus  committing 
Bachman  to  jail.  The  mittimus  was  issued, 
and  the  prisoner  confined  in  jail  from  three 
to  four  weeks,  when  he  was  released  by  or- 
der of  Associate  Justice  Bla.ib,  of  the  su- 
preme court,  on  a  writ  of  habeas  corpus. 
Thereupon  a  suit  was  brought  by  plaintiff 
against  defendant,  Wolcott,  for  false  im- 
prisonment; the  trial  resulting  in  a  verdict 
and  judgment  for  plaintiff.  The  instruction 
given  by  the  trial  court,  (his  honor.  Chief 
Justice  Maoinnis,)  which  is  held  to  be  erro- 
neous by  the  majority  of  this  court,  is  in  full 
thus: 

"Gentlemen  of  the  jury:  This  is  an  action 
for  false  imprisonment,  brought  by  the  plain- 
tiff against  the  defendant.  If  you  find  the 
facts  to  be  such  as  are  set  out  in  the  petition 
and  the  claim  of  the  plaintiff,  those  facts,  if 
proven  to  your  satisfaction,  by" a  preponder- 
ance of  the  evidence,  would  constitute,  and 
do  constitute,  a  case  of  false  imprisoniuent. 
The  plaintiff  must  prove,  in  order  to  sustain 
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his  case,  the  fnct  of  rd  imprisonment.  He 
must  prove  that  as  to  this  defendant  it  was 
caused  by  the  act  of  defendant  himself,  or  it 
was  caused  by  the  act  of  another  person  who 
was  instigated,  directed,  or  controlled  by  the 
defendant.  That  is  to  say,  a  person  is  guilty 
of  false  imprisonment  who  himself  imprisons, 
without  process  of  law, — without  authority 
of  law.  So  you  must  find  from  the  facts  in 
this  case  that  there  was  an  imprisonment, 
and  that  it  was  done  either  by  the  defendant 
himself,  or  by  him  through  the  person  who 
did  cause  the  imprisonment.  Of  course, 
these  matters  must  be  proved  by  a  prepon- 
derance of  the  evidence  of  the  plaintiff.  As 
I  said  in  the  beginning,  if  you  find  as  a  fact 
that  this  plaintiff  was  imprisoned  in  the 
Albany  county  jail  upon  a  commitment  or 
mittimus  issued  by  Justice  Mecuh,  of  this 
county,  and  you  find  that  that  commitment 
was  in  pursuance  of  a  supposed' or  alleged 
sentence  of  a  justice  of  the  peace  sentencing 
this  man  to  be  imprisoned  for  the  alleged 
crime  of  vagrancy,  if  you  find  those  to  be  the 
facts,  then  I  charge  you  that  would  be  false 
imprisonment,  as  to  Mecura,  upon  its  face. 
You  are  not,  however,  trying  Mecum.  You 
must  further  find  that  Mecum  was  directed 
or  controlled  by  this  defendant."  The  re- 
mainder of  the  charge  relates  to  the  elements 
of  damage. 

The  first  criticism  of  this  instruction  con- 
tained in  the  prevailing  opinion  is  that  "it 
assumes  that  a  justice  of  the  peace  does  not 
have  jurisdiction  to  commit  to  the  county  jail 
for  vagrancy,  and  in  so  doing  it  palpably 
misstates  the  law."  I  am  unable  to  perceive 
that  there  is  any  such  assumption.  It  simply 
assumes,  as  the  trial  judge  was  clearly  justi- 
fied in  assuming,  that,  if  a  certain  state  of 
facts  were  shown  to  exist,  they  constituted  a 
case  of  false  imprisonment.  The  judge 
might,  without  offense  to  any  principle  of 
jurisprudence,  have  gone  further,  and  as- 
sumed that,  in  a  country  regulated  by  fixed 
and  enlightened  law,  no  person,  however  ex- 
alted his  station,  is  clothed  with  either  the 
legal  or  moral  right  to  imprison  another,  "to 
teach  him  a  lesson,"  or  for  any  other  arbi- 
trary purpose.  No  justification  of  the  act 
was  pleaded,  and  none  was  proven,  or  at- 
tempted to  be  proven.  A  justice  of  the  peace 
holds 'an  examining  trial  of  a  person  charged 
with  felony.  He  finds  that  the  charge  is  not 
sustained.  He  dismisses  the  accusation,  and 
then  of  his  own  motion  proceeds  to  interro- 
gate the  prisoner  touching  his  vocation.  The 
prisoner  answers  that  he  is  a  musician,  and 
earns  $2.50  per  night  playing  for  saloons; 
that  he  tias  a  mistress,  from  whom  he  occa- 
sionally gets  money  when  short.  The  judi- 
cial ire  is  at  once  aroused.  His  sense  of  pro- 
priety is  offanded.  In  righteousness  and  in 
judgment  ha  is  moved  to  "teach  the  prisoner 
a  lesson,"  He  refuses  him  a  trial;  refuses 
him  even  the  poor  privilege  of  defending 
against  an  unformulated,  unverified  suspi> 
cion;  and  causes  him  to  be  hurried  off  to 
prison.    On  this  state  of  facts,  the  majority 


of  this  court  are  of  opinion  that  the  trial 
court  assumed  that  a  justice  has  no  jurisdic- 
tion of  vagrancy.  The  majority  are  further 
of  the  opinion  that  it  should  have  been  left 
to  the  jury  whether  Bachman  voluntarily 
submitted  himself  to  the  jurisdiction  of  the 
justice.  I  fully  concede  that,  if  an  inferior 
tribunal  has  jurisdiction  of  the  person  and  of 
the  offense  charged,  no  mistake  of  his  own, 
however  egregrious,  will  make  him  liable  to 
an  action  for  false  imprisonment.  But  the 
proposition  that  Wolcott  had  jurisdiction  of 
the  person  of  Bachman  is.  to  my  understand- 
ing, without  the  slightest  foundation,  either 
of  fact  or  law.  The  record  he  made  himself 
on  the  justice's  docket  shows  that  there  was 
neither  accusation,  warrant,  arrest,  witness, 
evidence,  nor  trial.  The  record  atfirmatively 
discloses — a  record,  too,  signed  by  his  own 
hand — that  he  refused  the  prisoner  a  trial. 
True  it  is  that  a  justice  has  jurisdiction  of 
the  offense  of  vagrancy;  bat,  because  of  this, 
can  a  magistrate  imprison  a  citizen  without 
trial,  or  even  the  form  of  trial,  and  more 
especially  where  that  citizen  has  not  been 
brought  before  him  on  a  charge,  and  then  ex- 
cuse himself  upon  the  ground  that  he  had 
jurisdiction  of  the  offense  of  which  he  sup- 
posed the  citizen  to  l>e  guilty?  This  would 
be  worse  than  nonsense.  Where  would  such 
things  end,  if  such  Y)e  the  law?  A  justice 
has  jurisdiction,  as  an  examining  court,  of 
the  crime  of  mnrder.  Suppose  he  should, 
without  information  lodg«],  without  war- 
rantf  without  testimony,  without  trial,  and 
after  refusing  a  trial,  commit  a  person  to 
jail  on  suspicion  that  he  was  guilty  of  the 
crime.  Could  he  be  excused  on  the  ground 
that  he  had  jurisdiction  to  examine  and  com- 
mit for  felonies? 

"In  this  case,"  proceeds  the  prevailing 
opinion,  "one  point  of  contention  was  as  to 
whether  the  plaintiff  had  submitted  himself 
to  the  jurisdiction  of  the  justice,  and  this,  be- 
ing a  question  of  fact,  should  properly  have 
been  submitted  to  the  jury;  but  by  the  court's 
charge  tliey  were  precluded  from  in  any  man- 
ner, considering  the  matter  of  jurisdiction." 
I  am  unable  to  perceive  any  such  point  of  con- 
tention in  the  record.  Not  a  question  of  fact 
was  raised  looking  to  this  point.  There  is 
not  one  witness  who  offered  to  speak  of  the 
transaction  in  the  justice's  room  who  did  not 
declare  in  unqualitied  and  unmistakable  lan- 
guage, that  both  the  prisoner  and  his  counsel 
protested  against  the  judgment  of  condemna- 
tion without  trial.  If  an  earnest  and  perhaps 
indignant,  protest  against  condemning  un- 
heard one  against  whom  no  accusation  is 
brought,  can  be  tortured  into  the  equivalent 
of  a  voluntary  submission  to  jurisdiction, 
then  I  confess  that  I  am  led  into  a  new  field 
of  jurisprudence,  which  I  have  not  hitherto 
had  the  honor  to  explore.  Beside,  there  is 
a  fact  more  potential  than  any  other,  which 
shows  that  there  was  no  such  point  raised  in 
the  trial  court.  That  fact  is  that  the  defend- 
ant was  then  represented  by  counsel  of  zeaV 
and  distinguished  ability,  and  that  counsfil. 
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ns  this  record  shows,  offered  but  one  instruc- 
tion, excepting  an  instruction  partly  on  ex- 
emplary damage,  which  is  as  follows:  "To 
entitle  the  plaintiff  to  recover  for  the  alleged 
imprisonment,  there  must  have  been  an  ab- 
sence of  probable  cause.  There  is  a  probablp 
cause  for  a  person's  arrest  when  the  person 
arrested  is  probably  guilty  of  the  offense  for 
which  the  arrest  is  made."  This  was  quite 
properly  refused,  and  none  other  was  asked. 
In  argument  before  the  court  the  proposition 
was  advanced  that  Bacliman's  demand  for  a 
trial  when  he  was  first  informed  by  the  jus- 
tice that  he  proposed  to  impose  the  punish- 
ment was  such  a  submission  to  the  jurisdic- 
'  tion  of  the  justice  as  to  bar  all  action  for  false 
imprisonment.  But  it  occurred  to  me  at  the 
time,  as  I  supposed  it  did  to  the  majority, 
that  such  contention  was  made,  as  does  some- 
times occur,  in  tlie  extreme  zest  of  advocacy. 
Certainly,  the  record  fails  to  show  that  the 
point  was  raised  in  the  trial  court;  and 
equally  certain  is  it,  according  to  my  inter- 
pretation of  language,  that  no  testimony  was 
heard  from  which  it  might  have  been  raised. 
To  have  given  the  defendant  jurisdiction 
of  the  person  of  plaintiff,  there  should  have 
been,  in  the  alMence  of  a  voluntary  sub- 
mission, an  information  or  complaint  under 
oath,  lodged  witli  him,  charging  that  plain- 
tiff is  a  vagrant.  Section  1025  of  the  Be- 
vised  Statutes  provides  that,  "upon  com- 
plaint made  under  oath  by  any  resident  of 
the  county  before  any  justice  of  the  peace 
within  whose  jurisdiction  such  person  m^y  be 
found,  it  shall  be  the  duty  of  such  justice  to 
issue  a  warrant  •  ♦  *  for  the  apprehen- 
sion of  such  person  so  ctiarged,  *  *  * 
and  any  person  found  guilty  of  being  a  vag- 
grant  *  •  *  shall  be  punished,"  etc. 
Section  3620,  c.  8,  tit.  ".Jurisdiction  and  Pro- 
cedure in  Criminal  Cases,"  reads:  "Justices 
of  the  peace,  in  their  respective  counties,  have 
jurisdiction  of,  and  may  hear,  try  and  deter- 
mine, all  public  offenses,  less  than  felony,  ex- 
cept as  otiierwise  provided  by  law,  in  which 
the  punishment  prescribed  by  law  does  not 
exceed  a  fine  of  SlOO,  and  imprisonment  for 
six  months  in  the  county  jail,  on  information 
or  complaint  under  oath,  saving  to  the  de- 
fendant the  right  of  appeal  to  the  district 
court. "  Section  3621 :  "  Criminal  actions,  for 
the  commission  of  a  public  offense,  may  be 
commenced  before  a  justice  of  the  peace,  by 
an  inforuiation  subscribed  and  sworn  to,  and 
filed  with  the  justice."  Section  3622.  "Such 
information  must  contain,  *  •  •  Third, 
a  statement  of  the  acts  constituting  the  of- 
fense in  ordinary  and  concise  language,  and 
the  time  and  place  of  the  commission  of  the 
offense,  as  near  as  may  be."  Subsequent 
sections  provide  that,  wlien  brought  before 
the  justice,  "the  charge  against  him  must  be 
distinctly  read;"  his  plea  entered  on  the 
docket;  a  jury  given  him,  if  demandetl;  and, 
if  found  guilty  upon  the  issue  made  by  the 
charge  and  the  plea,  sentence  shall  be  im- 
posed. Almost  every  section  In  chapter  3 
was  ruthlessly  violated  by  the  justice,  who 


imposed  the  sentence  of  fine  and  imprison- 
ment. But  that  which  is  most  important  is 
that  many  of  the  errors  were  such  as  to  make 
not  simply  a  voidable,  but  an  absolutely  void 
judgment.  By  the  requirements  of  sections 
1025,  3620-3622,  there  can  be  no  doubt  that 
the  charge  or  complaint  under  oath  is  indis- 
pensable to  the  exercise  of  jurisdiction.  It 
is  as  necessary,  as  the  service  of  a  summons 
in  acivil  action,  to  give  the  court  jurisdiction 
to  render  a  personal  judgment.  Without  it,  a 
justice  has  no  more  authority  to  proceed  w^ith 
a  trial  than  a  district  court  has  to  try  and 
condemn  a  man  for  murder  without  an  indict- 
ment. Such  being  unquestionably  the  law 
in  this  territory,  and  there  not  being  even 
the  shadow  of  a  pretense  that  a  charge  of 
vagrancy  has  been  made  against  Bachman, 
what  reason,  founded  in  eitlter  written  law 
or  practical  common  sense,  could  there  have 
been  in  sirbmitling  any  question  to  the  jury 
other  than  the  factof  imprisonment,  the  con- 
nection of  Wolcott  with  it,  and  the  amount  of 
damages.  It  was  for  the  court  to  determine 
from  the  proof  (on  a  proper  state  of  the  plead- 
ings) whether  the  conduct  of  the  justice  was 
within  the  limit  of  his  jurisdiction.  The  jury 
had  nothing  to  do  with  this.  The  court  did 
determine  it,  and,  to  my  mind,  his  conclusion 
was  so  obviously  correct  that  I  perceive  no 
room  for  a  contrary  opinion. 

2.  But  even  if  there  had  been  testimony 
upon  which  the  trial  court  might  have  pred- 
icated an  instruction  based  upon  the  volun- 
tary submission  of  Bachman,  the  pleadings  in 
this  case  would  not  have  authorized  it.  The 
petition  was  in  the  usual  form  for  false  im- 
prisonment. The  answer  of  the  defendant 
was  i  n  these  words :  "  Comes  now  the  defend- 
ant, and  for  answer  to  the  petition  of  plain- 
tiff herein  denies  each  and  every  allegation  in 
said  petition  contained."  Under  this  answer, 
I  liold  that,  even  if  it  be  not  obnoxious  to  the 
charge  of  ambiguity,  nothing  is  put  in  issue 
except  those  questions  which  were  submitted 
by  the  trial  court  to  the  jury,  to- wit,  the  fact 
of  imprisonment,  the  connection  of  Wolcott 
with  it,  and  the  amount  of  damages.  By  the 
Civil  Code  of  Wyoming,  (section  2457,)  "the 
answer  shall  contain — First,  a  general  or 
speciQc  denial  of  each  material  allegation  of 
the  petition  controverted  by  the  defendant; 
teeond,  a  statement  of  any  new  matter  con- 
stituting a  defense,  counter-claim,  or  set-ofC, 
in  ordinary  and  concise  language."  The  an- 
swer in  this  case  la  a  type,  pure  and  simple, 
of  what  is  ciilled,  in  code  pleading,  a  "gener- 
al denial," — a  form  of  pleading  loose  enough 
when  legitimately  employed,  but  which  by 
the  common  practice  of  the  profession  has 
been  perverted  to  uses  outside  the  range  of 
many  of  the  accepted  rules  of  pleading. 
But  conceding,  for  the  moment,  that  this  an- 
swer is  faultless  in  form,  let  us  see  what  is 
put  in  issue.  Under  the  nomenclature  of  the 
common  law,  an  action  for  unlawfully  im- 
prisoning was  trespass.  It  is  commonly  sup- 
posed that  the  "general  denial"  of  the  Code 
is  the  same,  in  effect,  as  the  "general  issue," 
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under  this  ancient  system  of  pleading,  ttie 
only  difference  being  In  name.  In  the  fii'st 
place,  the  supposition  is  incorrect;  and,  in 
the  second  place,  if  correct,  it  would, -as  ap- 
plied to  the  case  in  hearing,  cut  the  defend- 
ant off  from  any  complaint  of  the  instruc- 
tions. Tlie  "general  issue"  in  trespass  is 
"Not  guijty."  If  tills  be  the  form  of  the  an- 
swer, then,  in  the  language  of  Mr.  Stephen 
in  his  work  on  pleading,  "it  evidently 
amounts  to  a  denial  of  the  trespasses  alleged, 
and  no  more.  Therefore  if,  in  trespass  for 
assault  and  battery,  the  case  be  that  the  de- 
fendant has  not  assaulted  or  beat  the  plain- 
tiff, it  will  be  proper  that  be  should  plead 
the  general  issue;  but,  if  his  case  be  of  any 
other  description,  the  plea  will  be  inapplica- 
ble." Pages  159,  160.  In  Gould,  PI.  c  6, 
§  44,  the  author  says:  "According  to  the 
strict  original  principles  of  the  comreion  law, 
no  defenses  would  appear  to  be  admissible  in 
any  case,  under  the  general  issue,  except  such 
as  go  in  denial  of  the  truth  of  the  declara- 
tion; and  therefore  all  special  matters  of  de- 
fense which  admit,  but  go  in  avoidance  of 
the  declaration,  would  seem  to  require  spe- 
cial pleas  in  bar,  as  being  inconsistent  with 
the  general  issue."  "In  trespass,  whether 
to  the  person,  personal  property,  or  real  prop- 
erty, the  general  issue  was  •  not  guilty.'  In 
injuries  to  the  absolute  rights  of  persons,  this 
only  put  in  issue  the  act  complained  of;  but 
in  injuries  to  the  relative  rights,  and  to  per- 
sonal and  real  property,  it  put  in  issue  the 
existence  of  the  right,  and  the  commission 
of  the  act  complained  of."  Chit.  PI.  (10th 
Amer.  Ed.)  605.  Again,  on  page  658:  "In 
all  actions  for  trespass,  whether  to  the  per- 
son, personal  or  real  property,  matter  in  dis- 
_  charge  or  in  confession  and  avoidance  of  the 
'  action  must  be  specially  pleaded.  •  *  * 
The  plea  of  notf  guilty,  therefore,  is  proper  in 
trespass  to  persons,  if  the  defendant  commit- 
ted no  assault  and  buttery  or  imprisonment; 
but  in  trespass  to  persons;  ton  assatilt  de- 
mesne; moderate  correction;  malliter  manus 
imposuit,  to  preserve  the  peace;  or  a  justi- 
fication in  defense  of  the  possession  of  retd 
or  pei-sonal  property;  or  by  authority  of  law 
without  proof,  as  a  private  individual;  or  un- 
der civil  process,  either  mesne  or  final,  of 
superior,  inferior,  or  foreign  courts, — must 
always  have  been  pleaded  specially.  A  plea 
of  justification  is  to  enumerate  and  cover  the 
whole,  or  the  plaintiff,  without  a  special  rep- 
lication or  new  assignment,  will  be  ent.tled 
to  a  verdict  for  the  trespasses  proved,  and 
not  justified;  for  whoever  assaults  and  im- 
prisons another,  (except  in  some  cases,  un- 
der particular  statute  hereafter  noticed,)  must 
justify  himself  by  showing  specially  to  the 
court  that  the  act  was  lawful.  A  plea  justi- 
fying the  arrest  of  plaintiff  upon  the  ground 
that  a  felony  had  been  committed,  and  that 
there  was  reasonable  grounds  to  suspect  and 
accuse  the  ]>laintiff,  must  distinctly  state 
the  specific  reasons  for  suspecting  the  plain- 
tiff. And  a  plea  justifying  assault  and  im- 
prisonment on  the  ground  of  a  breach  of  the 


peace  committed  by  the  plaintiff  muse  show 
that  a  breach  of  the  peace  was  continuing, 
or  show  facts  from  which  a  renewal  of 
the  breach  was  to  be  apprehended,  and  as 
little  as  possible  should  be  left  to  inference. 
There  are  positive  rules  of  law,  in  order  to 
prevent  surprise  to  the  plaintiff  at  the  trial 
by  the  defendant  then  assigning  various  rea- 
sons and  causes  for  imprisoning  the  plaintiff, 
of  which  he  had  no  notice,  and  which  conse- 
quently he  could  not  be  prepared  to  meet  at 
the  trial,  on  the  plea  of  not  guilty,  on  fair 
and  equal  terms  with  respect  to  the  evidence 
and  proof  of  facts. "  The  exception  referred 
to  by  the  author  in  the  above  quotation  was 
by  virtue  of  an  act  of  parliament  passed 
during  the  reign  of  George  IV.,  whicb  al- 
lowed mayors,  constables,  justices,  and  other 
peace-oflicers,  in  actions  against  them  for  any- 
thing done  by  virtue  of  their  oflBces,  to  plead 
the  general  issue,  and  give  speciid  matter  in 
evidence.  This  was  a  repeal  of  the  common- 
law  rule  to  that  extent,  and  the  party  so 
pleading  was  required  by  the  statute  to  in- 
sert on  the  margin  of  the  plea  tlie  words, 
"By  the  statute.  So  it  appears,  beyond  all 
cavil,  that,  except  as  modiUed  by  statute  or 
rules  of  court,  an  officer  or  other  person,  who 
desires  to  avail  himself  of  special  matter  in 
defense,  must  plead  in  bar,  by  way  of  confes- 
sion and  avoidance. 

In  the  present  lax  system  of  pleading  pre- 
vailing in  this  jurisdiction,  a  quotation  from 
the  report  of  the  common-law  commissioner, 
on  which  the  rule  of  Hil.  T.  4Wm.  IV.,  was 
founded,  is  not  inapt.  In  treating  of  the  use 
of  the  general  issue,  the  commissioners  say: 
"Consisting,  as  that  pleadoes,  of  a  mere  sum- 
mary denial  of  the  case  stated  by  the  plain> 
tiff,  and  giving  no  notice  of  any  defensive 
allegation  on  whicb  the  defendant  means  to 
rely,  it  sends  the  whole  Ciise  on  either  side  to 
trial,  without  distinguishing  the  fact  from 
the  law,  and  without  finding  the  exact  ques- 
tion or  questions  of  fact  to  be  tried.  It  not 
unfrequently,  therefore,  happens  that  the 
parties  are  tiiken  by  surprise,  and  find  them- 
selves opposed  by  some  unexpected  matter  of 
defense  or  reply,  which,  from  the  want  of 
timely  notice,  they  are  not  in  due  condition  to 
resist."  "Another  ill  consequence  attendant 
upon  the  general  issue  is  that,  as  the  true 
point  of  decision  has  not  been  evolved  in  the 
plejiding.  It  Ijecomesthe  business  of  the  judge 
to  extract  it  from  the  proofs  and  allegations 
before  him,  to  sever  correctly  the  law  from 
the  facts  of  the  case,  and  again  the  facts  ad- 
mitted from  those  in  controversy,  and  to  pre- 
sent the  latter  in  a  distinct  shape  to  the  jury 
for  their  consideration, — an  analysis  which 
the  rapidity  and  tumult  of  a  trial  at  ni-ii 
prills  renders  extremely  difficult,  and  which 
is  often  defectively  conducted."  These  ob- 
servations, founded  as  they  are  in  both  rea- 
son and  experience,  apply  with  peculiar  force 
to  our  customarily  louse  habits  in  pleading 
the  general  denial,  and  they  should  surely 
work  a  restraint  upon  the'  intelligent  and 
honest  practitioner  in  tlie  abuse  of  that  plea. 
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and  its  habitual  prostitution  to  such  an  ex- 
tent that  in  many  instances  the  wisest  judge 
will  be  totally  unable  to  tell  whether  the  par- 
ty who  veriHes  it  is  swearing  to  a  statement 
of  fact  or  a  conclusion  of  law.  And  this  is 
specially  true  of  the  answer  of  the  defendant 
In  this  case,  as  will  more  fully  appear  in  the 
sequel  of  this  opinion.  When  he  denies  each 
allegation  of  the  petition,  it  defies  all  legal 
acumen  whether  he  denies  the  fact  of  the 
imprisonment,  or,  admitting  the  fact,  denies 
simply  his  liability. 

But  the  general  denial  of  the  Code  is  not 
the  same  as  the  general  issue  at  common 
law.  Fleas  in  bar  are  not  susceptible  of  any 
other  division  than  (1)  pleas  of  traverse  or 
denial;  (2)  pleas  by  way  of  confession  and 
avoidance.  One  of  the  chief  objects  in  aboU 
ishing  the  general  Issuie,  and  substituting  in 
lieu  of  it  the  answer,  of  which  the  general 
denial  is  a  subdivision,  was  to  avoid  the  re> 
suiting  inconvenience  of  the  conflict  between 
this  rather  illogical  traverse  and  the  approved 
rnles  of  pleading,  and  to  compel  parties  liti- 
gant to  make  their  issues  by  opposing  an 
averment  of  a  fact  with  a  denial  of  the 
averred  fact,  instead  of  opposing  the  averred 
fact  by  a  denial  of  the  liiibility  which  may  be 
inferred  from  the  fact.  The  general  denial, 
to  be  correct  as  a  pleading,  sliould  contain 
precise,  certain,  and  substantial  denials;  and 
when'this  is  done  it  is  none  the  less  clear  in 
its  application  to  each  adverse  allegation  th<in 
it  would  be  if  the  allegations  were  repeated 
in  detail,  and  a  formal  deuiul  made  to  each  of 
them. 

In  this  respect  it  is  unlike  the  general  is- 
sue, which  is  a  mere  negative  of  the  result  of 
plaintiff's  averment,  taken  collectively,  in- 
volving only  a  denial  of  their  united  legal  ef- 
fect. For  instance,  the  general  issue,  in  an 
action  of  replevin,  was  the  plea  of  non  cepit; 
in  detinue,  non  detinet;  in  debt  on  bond  or 
other  specially,  n<»»e«t /'actum;  in  assump- 
ait,  ii-iu  asDumpsit;  in  trespass,  not  guilty. 
The  last  plea  extended  was  in  this  form: 
"And  the  said  defendant  says  he  is  not  guil- 
ty of  the  said  trespass  above  laid  to  his 
charge,  or  any  part  thereof,  in  manner  and 
form  as  the  said  plaintiff  hath  complained, 
and  of  this  he  puts  himself  on  the  country." 
The  slightest  reflection  will  enable  one  to  dis- 
cern the  difference  between  these  pleas  and 
the  general  denial.  The  point  intended  to  be 
made  is  (1)  that  as  pleas  they  are  radically 
different  from  each  other;  and  (2)  that,  even 
If  they  were  the  equivalents  of  each  other, 
matter  of  justification  cannot  be  given  in 
evidence  under  them,  either  at  common  law 
or  under  the  Code.  Indeed,  the  language  of 
the  Code  would  seem  to  settle  the  question: 
"The  answer  shall  contain  (1)  a  general  or 
a  specific  denial  of  each  material  allegation; 
*  ♦  *  or  (2)  astateraentof  any  new  mat- 
ter constituting  a  defense,  counter-claim,  or 
set-off."  Now,  if  matter  of  avoidance  can  be 
given  in  evidence  under  the  general  traverse, 
what  need  is  there  of  any  other  form  of  an- 
swer?  Why  did  not  the  legislature  eliminate 


from  the  second  paragraph  the  word  "de- 
fense," so  that  it  might  read,  "a  statement 
of  any  new  matter  constituting  a  counter- 
claim or  set-off?"  The  supreme  court  of 
Massachusetts  in  Mulry  v.  Insurance  Co.,  5 
Gray,  541,  has  thus  formulated  the  rule: 
"Whenever  a  defendant  intends  to  rest  his 
defense  upon  any  fact  which  is  not  included 
in  the  allegations  necessary  to  the  support  of 
the  plaintiff's  case,  he  must  set  it  out  in  clear 
and  precise  terms  in  his  answer;  and  as  the 
plaintiff  is  not  bound  to  aver  anything  which 
tends  to  defeat  his  action,  or  which  shows 
that  his  claim  is  illegpil  or  void  in  its  incep- 
tion or  otherwise,  all  such  matters  must  be 
set  out  and  averred  in  the  answer."  Unless 
the  defendant  has  stated  a  matter  of  defense 
in  his  answer,  he  cannot  take  advantage  of 
it,  though  disclosed  by  plaintiff's  testimony. 
In  discussing  this  subject.  Bliss,  Code  PI.  § 
327,  states  the  rule  thus:  "The  true  rule  is, 
as  will  hereafter  be  more  fully  shown,  that, 
under  a  denial,  the  defendants  should  be  per- 
mitted to  show  no  fact  that  does  not  go  to 
disprove  the  fact  denied.  Evidence  of  facts 
which  adroit  the  act  charged,  but  which  avoid 
its  force  or  effect,  or  which  discharge  the 
obligation,  is  inadmissible;  but,  on  the  other 
hand,  facts  may  be  proved,  although  appar- 
ently new  matter,  which,  instead  of  confess- 
ing or  avoiding,  tends  to  disprove  those  al- 
leged by  the  plaintiffs."  "A  general  traverse 
under  the  Code  authorizes  the  introduction  of 
no  evidence  on  the  part  of  a  defendant  except 
such  as  tends  directly  to  disprove  some  fact 
alleged  in  the  complaint."  Benedict  v.  Sey- 
mour, 6  How.  Pr.  298.  "The  general  rule 
on  this  subject  is  that  any  fact  which  avoids 
the  action,  and  which  the  plaintiff  was  not 
bound  to  prove  iu  the  first  instance  in  sup- 
port of  it,  is  new  matter. "  State  v.Williams, 
48 'Mo.  210.  It  thus  appears  that,  under  the 
scope  of  a  general  denial,  a  defendant  may, 
without  specially  pleading  them,  give  evi- 
dence of  facts  which  tend  to  disprove  the 
facts  alleged  by  his  adversary. 

Now,  what  facta  are  alleged  by  the  plain- 
tiff in  this  case?  They  are  these:  His  im- 
prisonment; the  duration  of  it;  the  instiga- 
tion of  it  by  the  defendant;  the  amount  of 
money  expended  by  him  to  obtain  a  restora- 
tion to  liberty.  The  averment  that  the  im- 
prisonment was  unlawful,  or  without  right 
and  authority,  although  a  proper  averment. 
is  not  an  allegation  of  fact.  It  is  a  mere 
characterization  of  the  injury  complained  of. 
So  it  results,  under  the  rule,  that  by  his  gen- 
eral denial  the  defendant  could  give  evidence 
of  any  fact  which  controverted  either  one  or 
all  of  the  op[)osing  facts,  but  the  permission 
goes  no  further.  Let  another  test  be  ap- 
plied,— the  test  of  the  rule  laid  down  by  the 
supreme  court  of  Missouri,  cited  supra.  I 
suppose  it  will  be  conceded  that,  in  the  open- 
ing of  his  case,  all  that  is  required  of  plain- 
tiff is  to  submit  such  evidence  as  will  make  a 
prima  facie  case.  In  an  action  of  false  im- 
prisonment, what  makes  a  prima  facie  case? 
Simply  the  imprisonment,  and  the   deten- 
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dant's  connection  with  it.  It  is  true  tbat 
false  imprisonment  is  a  mixed  question  of 
law  and  fact.  Whether  there  was  a  deten- 
tion <)f  a  party  against  his  will  is  a  question 
of  fact.  Whetlier  the  authority  under  which 
it  was  effected  was  lawful  or  not  is  a  question 
of  law.  But  all  the  plaintiff  need  do  ia  the 
first  instance  is  to  prove  the  imprisonment. 
The  action  is  unlilce  the  civil  action  to  re- 
cover  damages  for  malicious  prosecution. 
The  first  is  trespass;  the  latter  is  case.  In 
the  latter,  the  plaintiff  must  buth  allege  and 
prove  malice  and  want  of  probable  cause. 
They  are  the  gist  of  the  action.  The  failure 
to  prove  either  would  authorize  a  nonsuit. 
In  trespass  for  false  Imprisonment  neither 
malice  nor  want  of  probable  cause  need  be 
either  alleged  or  proved.  They  are  not  the 
gist  of  the  action.  In  the  language  of  Lord 
Mansfield  in  Johnstone  v.  Sutton,  1  Term 
Tl.  544:  "There  is  no  similitude  oranalogy  be- 
tween an  action  of  trespass  or  false  imprison- 
ment and  this  kind  of  action.  An  action  of 
trespass  is  for  the  defendant's  having  done 
that  which,  upon  the  stating  of  it,  is  mani- 
festly illegal.  This  kind  of  action  is  for  a 
prosecution  which,  upon  the  stating  of  it,  is 
manifestly  legal."  Take  for  illustration  the 
action  of  slander.  .  While  it  is  usual  for  the 
plaintiff  to  allege  good  character,  and  neces- 
sary to  allege  that  the  words,  were  falsely 
spoken,  he  is  not  permitted  to' prove  charac- 
ter in  the  first  instance,  nor  need  he  prove 
the  untruthfulness  of  the  words  in  the  first 
instance.  His  prima  facie  c«8e  is  made  by 
proving  simply  the  utterance  of  the  defama- 
tory language.  If  the  defendant  desires  to 
prove  the  truth  of  the  words,  he  cannot  do  so 
under  a  general  denial,  although  the  plain- 
tiff in  bis  petition  has  averred  that  they  were 
false.  The  truth  of  them  can  only  be  proven 
under  a  plea  of  justification.  In  an  indict- 
ment for  false  imprisonment,  to  maintain  it 
the  prosecutor  must  prove  the  imprisonment. 
"But  all  the  prosecutor  has  to  prove  is  the 
imprisonment,  for  that  is  presumed  to  be  un- 
lawful until  the  contrary  is  shown.  It  is  for 
the  defendant  to  justifv  it  by  proving  that  it 
was  lawful."    2  Archb.  Crim.  Pr.  &  PI.  94. 

Hfovi,  the  logic  of  the  situation  is  that, 
since  Bachman  was  not  required  in  the  first 
instance  to  prove  anything  but  the  imprison- 
ment, the  mere  denial  of  his  adversary  did 
not  put  in  issue  any  question  of  legal  author- 
ity, for,  if  it  had,  Bachman  would  have  been 
required  to  offer  proof  on  that  subject  in  ad- 
vance, and  such  proof,  beside,  as  would  have 
given  him  a  prima  facie  standing  on  that 
branch  of  the  cise, — a  requirement  which,  as 
a  proposition  of  law,  is  lacking  in  the  sup- 
port of  any  respectable  authority. 

I  desire  now  to  present  an  objection  to  de- 
fendant's answer  which  goestoitssutficiency 
as  a  pleading  in  the  case  under  consideration. 
The  petition,  in  substance,  charges  that  the 
defendant  ciiused  plaintiff  to  be  imprisoned 
in  the  county  jail  for  the  space  of  30  days, 
without  any  cause  whatever,  and  without 
any  right  or  authority  to  do  so.    To  tiiis  the 


defendant  pleads  the  general  denial  already 
quoted.  Xow,  here  is  one  indivisible  charge 
of  imprisonment  for  30  days  without  authori- 
ty. In  grammar  one  may  so  analyze  it  as  to 
separate  it  into  propositions, but  in  the  science 
of  pleading  the  allegation  is  a  unit.  The  de- 
fendant, in  effect,  says:  "I  deny  that  I  caused 
you  to  be  imprisoned  in  jail  thirty  days  with- 
out authority."  This  is  surely  the  true  im- 
port and  effect  of  the  answer,  which  simply 
denies  each  allegation.  To  show  the  defect 
of  the  plea,  is  anything  further  needed  than 
its  bare  statement?  What  does  it  deny  ?  Is 
it  the  imprisonment,  the  duration  of  ,it,  or 
the  want  of  authority?  There  occurs  to  me 
the  familiar  illustration  of  where  the  defend- 
ant pieailed,  in  an  action  of  trespass,  that  the 
plaintiff's  daughter  gave  him  license  to  enter 
the  house,  and  he  did  so  by  that  license.  The 
plaintiff  replied  that  defendant  did  uot  enter 
by  that  license.  This  was  held  to  be  a  nega- 
tive pregnant,  and  that  the  plaintiff  should 
have  traveraed  the  entry  by  itself,  or  the 
license  by  itself,  and  not  both  together;  for 
the  traverse  might  imply  that  a  license  was 
given,  though  the  defendant  did  not  enter  by 
that  license.  It  was  therefore  pregnant  with 
an  admission  that  the  license  was  given,  al- 
though the  license  was  not  expressly  admit- 
ted ;  and  the  effect  was  to  leave  it  in  doubt 
whether  the  plaintiff  meant  to  deny  the 
license,  or  the  entry  by  virtue  of  the  license. 
So  it  is  here  left  in  doubt  whether  Wolcott 
meant  to  deny  the  imprisonment,  or  to  admit 
it,  and  deny  that  it  continued  30 days.  "This 
imperfect  traverse  [the  negative  pregnant] 
is  sometimes  seen  where  one  is  called  on  to 
answer  an  allegation  of  several  facts  con- 
nected by  the  copulative  conjunction,  and  he 
answers  or  replies  denying  them  in  hoec  ver- 
bin,  which  admits  tliat  some  of  the  facts  may 
be  triie.  There  is  no  traverse  of  any  one 
fact,  but  of  the  whole,  as  connected  or  hap- 
pening together.  But  the  negative  pregnant 
.is  oftener  seen  when  the  statement  contains 
an  allegation  of  a  contract  or  transaction  as 
made  or  happening  upon  a  day  named,  when 
time  is  immaterial  and  the  traverse  covers 
the  day.  In  such  case,  it  is  doubtful  whether 
the  party  intends  to  deny  the  date  merely,  or 
the  act  or  transaction.  It  is  ti-eated  as  a 
denial  of  the  former,  and  the  denial  is  preg- 
nant with  the  admission  of  the  latter,  and 
hence  there  is  no  good  issue.  "Notwith- 
standing the  provision  of  the  Code  requiring 
the  courts  to  be  liberal  in  its  construction, — 
a  provision  sometimes  ignored  altogether,  and 
someti  nies  made  an  excuse  for  tolerating  great 
looseness  and  irregularity, — there  is  a  special 
reason,  in  states  in  which  it.  is  necessary  to 
make  oath  to  plestdings,  wliya  negative  preg- 
nant shuuld  not  be  tolerated.  No  one  could 
be  convicted  of  perjury  who  should  swear  to 
such  a  denial,  as  it  is  uncertain  what  fact  he 
intended  to  deny."  Bliss,  Code  PI.  §  332. 
It  was  not  at  all  material  to  plaintiff's  right 
of  recovery  whether  he  was  imprisoned  one 
day  or  30  days.  The  duration  affected  only 
the  ■^tiantum,  not  the  right,  of  recovery.    It 
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is  bat  the  Teiieet  truism  to  say  that  the  ob- 
ject of  an  answer  is  to  present  a  defense.  It 
might  have  been  true  in  fact  that  plaintiff 
was  imprisoned  bat  29  days,  and  so  the  de- 
fendant, knowing  this,  might  have  denied 
the  length  of  the  confinement,  but  such  denial 
would  not  have  presented  a  defense. 

The  answer  is  faulty  in  this  further  respect, 
that  it  is  a  denial  of  a  legal  conclusion.  The 
defendant  denies  that  he  caused  plaintiff  to 
be  imprisoned  without  authority.  This  is 
clearly  erroneous,  and  is  not  allowed  by  any 
system  of  pleading.  In  making  an  issue,  the 
defendant  must  controvert  a  statement  of  a 
fact,  and  has  nothing  to  do  with  a  legal  con- 
clusion. 

It  seems  idle  to  enlarge  farther  on  these 
questions.  I  have  been  led  to  do  so  to  this 
limited  extent  nn  account  of  what  seems  to 
me  to  be  an  abuse  of  pleading  which  has 
grown  up  in  the  courts  of  the  territory,  and 
chiefly  the  abuse  of  the^ general  denial.  It 
must  be  apparent  that  it  is  not  infrequently 
used  as  a  sliam  pleading,  and  that  there  is  a 
liability  under  the  prevailing  practice  to  use 
it  as  a  device  to  defeat  a  just  cause  by  inteiv 
posing  a  denial  in  such  form  as  that  an  in- 
dictment for  perjury  cannot  reach  the  offend- 
er. In  discussing  the  general  denial.  Judge 
Hoar,  of  Massachusetts,  is  quoted  as  saying: 
"We  can  imagine  that  so  concise  and'cora- 
prehensive  a  form  of  denial,  if  commonly 
adopted,  might  lead  to  abuses,  and  are  not 
surprised  to  And  a  difference  of  opinion  as  to 
its  admissibility  existing  among  judges  at 
niti  print.  If  any  attorney  should  adopt  it 
where  he  was  not  Instructed  by  his  client  that 
there  were  sufficient  grounds  to  contest  all 
the  averments  to  which  it  would  apply,  the 
practice  would  be  highly  censurable  and  in- 
consistent with  professional  duty.  It  would 
also  be  in  the  power  of  the  court,  where  there 
could  be  any  doubt  as  to  the  facts  thus  put 
in  issue,  to  require,  upon  the  plaintiff's  mo- 
tion, a  more  exact  and  detailed  answer,  or  to 
postpone  the  trial  on  the  ground  of  surprise." 
Submarine  Co.  v.  Burnett,  1  Allen,  411.  I 
do  not  question  that  a  general  denial  may  be 
a  good  plea  when  it  presents  a  complete  and 
unambiguous  traverse  of  an  opposing  allega- 
tion. But  the  instances  are  many  wliere  this 
is  impossible.  The  averments  of  the  petition 
are  quite  often  and  necessarily  accompanied 
by  a  statement  of  the  way,  the  manner,  the 
time,  or  place  in  which  the  act  complained 
of,  or  tlie  transaction  relied  upon,  was  done. 
In  such  cases,  a  general  denial,  if  of  the  form 
here  adopted,  would  be  necessarily  defective. 
And  yet  the  incautious  pleader,  though  he 
may  have  a  perfect  defense,  having  his  mind 
fixed  upon  tlie  liability  sought  to  be  imposed 
on  him,  denies  legal  conclusions,  instead  of 
the  facts  from  which  the  conclusions  flow. 

Enlertaining  the  opinions  herein  expressed, 
I  differ  very  widely,  of  course,  from  my  as- 
sociates. If  I  bad  any  reason,  from  an  in- 
spection of  the  record,  to  belieVe  that  Justice 
M'OLCOTT  was  actuated  by  a  sincere,  though 
mistaken,  opinion,  that  he  was  pursuing  a 


legal  course  in  his  barsh  treatment  of  the 
plaintiff,  I  might  not  perhaps  have  felt  it  to 
l)e  a  duty  to  emphasize  my  dissent  by  a  writ- 
ten opinion.  I  have  never  felt  favorably  dis- 
posed to  tliat  role  of  law  which  distinguishes 
between  a  court  of  superior  and  a  court  of 
inferior  jurisdiction,  in  respect  of  the  respon- 
sibility which  attaches  to  the  incumbent  of 
the  one,  and  from  which  the  incumbent  of 
the  other  is  freed.  Butsince  the  proof  shows 
incontestably  that  the  defendant  acted,  not 
only  without  jurisdiction,  but  that  he  did  so 
consciously,  deQantly,  and  against  better  ad- 
vice, I  think  that  public  interest  demands 
that  he  should  be  made  to  feel  the  hand  of 
the  law. 


(t  Arte.  i«) 
Chetniet  0.  Smith,  Treasorer. 

(Supreme  Court  t>f  Arizona.    March  8i,  18S0.) 

Tbbbitobiai,  LaeiBiATPBss— LaMOTH  ov  Swaioas. 

Rev.  St.  U.  S.  1 1853,  M  amended  December 
8S,  18S0,  providing  that  "the  sessions  of  the  iMi*. 
lativu  assemblies  of  the  several  territories  *  *  • 


shall  be  limited  to  sixty  days'  duration, "  i 
60  lefflslative  working  days,  exdnslve  of  Snadaya, 
holidays,  and  days  of  intermediate  adjournment, 
and  nx>t  60  consecutive  dsiys.  Waiosr,  C.  J.,  dis- 
senting. 

Application  for  mandamut. 

C.  F.  Ainsworth,  for  plaintiff.  CUalt 
Chttrohill,  Atty.  Gen.,  for  defendant.  Ben. 
Qoodrtch,  amicus  curia, 

Sloan,  J.  The  plaintiff  herein  applies  to 
this  court  for  a  peremptory  writ  of  mandor" 
mus  to  compel  the  defendant,  as  territorial 
treasurer,  to  pay  the  amount  of  a  certain  war- 
rant drawn  by  the  territorial  auditor  In  favor 
of  plaintiff,  as  authorized  by  subdivision  15 
of  section  1  of  an  act  commonly  known  as 
the  "Appropriation  Bill,"  passed  by  the  fif- 
teenth legislative  assembly,  and  approved  by 
the  governor  on  the  10th  day  of  April,  1889. 
This  action  is  brought  for  the  purpose  of 
having  a  judicial  determination  as  to  the  w 
lidity  of  said  act,' it  being  contended  that  at 
the  date  of  the  passage  and  approval  thereof 
the  fifteenth  legislative  assembly  had  no  legal 
existence,  for  the  reason  that  the  limit  of 
time  within  which  it  could  by  the  organic 
law  lawfully  remain  in  session  had  expired, 
and  therefore  it  liad  become  at  said  date 
functus  officio.  The  journals  show  that  tin 
fifteenth  legislative  assembly  began  its  ses- 
sion on  the  21st  day  of  January,  1889,  and 
adjourned  sins  die  upon  the  10th  day  of 
April,  1889,  being  the  date  of  tlie  approval 
of  said  act.  The  journals  further  show  that 
the  assembly  was  in  actual  session  but  48 
working  or  legislative  days,  the  last  day  be- 
ing denominated  the  forty-eishth  day  of  the 
session.  The  restriction  upon  tlie  length  kA 
ttie  sessions  of  the  iMislative  assembly  ia 
found  in  section  1852,  Rev.  St.  U.  S..  aa 
amended  December  23,  1880.  Said  section, 
as  amended,  reads  as  follows:  "The  sessiona 
of  the  legislative  assemblies  of  the  several 
territories  of  the  United  States  sball  be  llm- 
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Hed  to  sixty  days'  duration."  Said  section, 
being  in  its  terms  mandatory,  must  be  so 
construed.  It  tlierefore  remains  for  us  to 
determine  which  of  tlie  two  views  as  tu  the 
proper  construction  to  be  placed  upon  said 
section  contended  for  at  the  hearing  of  tbe 
case  we  should  adopt,  viz.,  upon  the  one 
hand  tliat  the  session  of  the  legislative  as- 
sembly is  limited  therein  to  60  consecutive 
days  from  the  day  upoii  which  Jthe  assembly 
convenes;  or,  upon  the  other  hand,  that  the 
session  is  limited  to  60  legislative  or  work- 
ing days,  exclusive  of  Sundays,  public  holi- 
days, and  days  of  intermediate  adjournment. 
After  the  careful  consideration  the  great 
public  interests  involved  in  this  controversy 
demands,  we  have  arrived  at  the  conclusion 
that  the  latter  view  must  prevail. 

Said  section  is  part  of  the  organic  law  of 
the  territory.  It  is  proper  to  consider,  there- 
fore, the  relation  which  the  organic  act,  and 
other  acts  of  congress  amendatory  or  supple- 
mentary thereto,  bear  to  the  government  of 
the  territory.  It  was  argued  at  the  hearing 
of  this  case  that  congress  had  granted  to  tbe 
legislature  of  a  territory  certain  limited  pow- 
ers, and  restricted  their  exercise  to  the  par- 
ticular mode  and  manner  expressed  in  its 
grant;  that  this  grant  is  in  every  Instance  to 
be  strictly  construed;  and  that,  the  legisla- 
ture having  acted  in  a  particular  manner,  no 
inference  is  to  be  drawn  therefrom  that  it 
has  theretofore  acted  within  the  limit  of  its 
delegated  powers.  We  think  tbe  true  view 
is  that  the  organic  law  of  a  territory  bears 
the  same  relation  to  the  government  of  the 
territory  as  the  constitution  of  a  state  sas* 
tains  to  the  people  of  the  state.  The  supreme 
court  in  Bank  v.  County  of  Yankton,  101  U. 
S.  129,  say:  "The  organic  law  of  tbe  ter- 
ritory takes  the  place  of  the  constitution  as  tbe 
fundamental  law  of  the  local  government." 
If  the  view  we  have  given  be  correct,  then 
it  follows  that  the  same  rules  of  construction 
apply,  and  like  effect  must  be  given  to  any 
part  of  the  organic  law  as  would  apply  and 
be  given  to  a  similar  provision  in  the  consti- 
tution of  a  state.  A  well-established  rule  is 
that  the  contemporaneous  construction  of  a 
constitutional  provision  put  upon  it  by  the 
authority  for  whose  guidance  it  was  intend- 
ed, particularly  if  acquiesced  in  for  a  long 
term  of  years,  should  be  followed  by  the 
courts.  SeeU.  8.  v.  Bank,  6  Pet.  39;  Cald- 
well V.  Cariington.  9  Pet.  108;  Edwards  v. 
Darby,  12  Wheat.  206.  That  this  rule  ap- 
plies to  tbe  construction  of  the  organic  acts 
of  the  territories  is  asserted  by  Chief  Justice 
Chare  in  the  case  of  Clinton  v.  Englebrecht, 
13  Wall.  434.  In  speakiug  of  the  power  of 
the  legislature  of  Utah  to  legislate  with 
reference  to  the  practice  of  the  courts  in  tbe 
matter  of  juries,  he  said:  "This  uniform* 
Ity  of  construction  by  so  many  territorial  leg- 
islatures of  the  organic  acts,  in  relation  to 
their  legislative  autliority,  especially  when 
taken  in  connection  with  the  fact  that  none 
of  these  jury  laws  have  been  disapproved  by 
congress,  though  any  of  them  would  be  an- 


nulled by  such  disapproval,  confirms  the 
opinion  warranted  by  the  plain  language  of 
the  organic  act  itself,  that  the  whole  subject- 
matter  of  jurors  in  the  territories  is  com- 
mitted to  territorial  regulation."  A  provis- 
ion in  the  organic  law  of  New  Mexico,  which 
by  the  act  organizing  the  territory  of  Ari- 
zona was  made  applicable  to  the  latter,  was 
to  the  effect  that  no  session  of  the  legislative 
assembly  could  exceed  tbe  term  of  40  days. 
Tbe  first  legislative  assembly  of  tbe  new  ter- 
ritory convened,  by  proclamation  of  Gov. 
Goodwin,  on  the  26th  day  of  September,  and 
remained  in  session  until  the  10th  day  of 
November,  1864,  a  total  of  46  consecutive 
days.  Deducting  10  Sundays  that  intervened 
between  tbe  day  upon  which  the  assembly 
first  met  and  the  day  upon  which  it  finally 
adjourned,  and  we  find  that  it  was  in  session 
40  working  or  legislative  days.  After  40 
consecutive  days  had  expired,  tbe  more  im- 
portant acts  of  the  session  were  passed; 
among  them  being  what  was  known  as  the 
"Howell  Code."  Under  the  provisions  of 
this  Code  of  laws,  the  government  of  the  ter- 
ritory was  for  the  most  part  administered  un- 
til it  was  superseded  by  tbe  Code  of  1887. 
The  validity  of  these  laws  was  never  ques- 
tioned, and  tbe  courts,  as  well  as  subsequent 
legislatures,  recognized  them  as  equally  oper- 
ative and  binding  with  the  other  acts  of  this 
session.  If  it  be  contended  that  the  act  of 
1880,  amending  section  1852,  Bev.  St.,  is  to 
be  construed  differently  from  the  provisions 
of  the  organic  act  of  New  Mexico  on  the  same 
subject,  and  that  legislative  construction  up- 
on the  latter  provision  cannot,  therefore,  be 
considered,  we  find  that  the  first  legislative 
assembly  to  meet  after  said  act  took  effect, 
viz.,  the  eleventh  legislative  assembly,  con- 
vened upon  tbe  3d  day  of  January,  1881,  and 
finally  adjourned  upon  the  12th  day  of  March 
following,  a  total  of  69  consecutive  days. 
Deducting,  as  before,  the  intervening  Sun- 
days, and  we  find  that  the  assembly  was  ia 
actual  session  upon  60  working  or  legislative 
days.  Sixty  consecutive  days  from  the  be* 
ginning  of  the  session  ended  with  March  3d. 
After  said  date  an  act  was  passed  fixing  the 
date  for  the  convening  of  subsequent  legisla- 
tures. This  act  was  followed  and  acquiesced 
in  by  succeeding  assemblies,  untjl  the  act  of 
1887  again  changed  the  date  of  the  beginning 
of  the  sessions.  Among  other  acts  was  one 
creating  the  county  of  Graham;  another, 
providing  for  the  issue  of  bonds  and  the  levy 
and  collection  of  taxes;  others  were  passed 
amending  the  revenue  laws  and  the  statute 
of  limitations.  During  the  session  tbe  coun- 
cil directly  gave  its  assent  to  this  legislative 
construction  in  rejecting  a  resolution  to  ad- 
journ at  the  end  of  the  60  consecutive  days., 
Thus  the  legislative  construction  from  the 
beginning  has  been  uniform  that  the  sessions 
are  limited  to  60  days  of  actual  session.  In 
the  case  of  Moog  v.  Randolph,  77  Ala.  608. 
the  supreme  court  of  Alabama  distinctly  rec- 
ognized the  rule  that  the  practical  construct 
tion  of  the  legislature  will  govern  in  a  caa* 
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of  this  kind,  and  gave  a  like  construction 
upon  the  term  "days,"  in  a  similar  provision 
of  the  constitution  of  that  state. 

In  construing  the  constitutional  provision 
that  the  general  assembly  shall  not  remain  in 
session  longer  than  50  days,  Justice  Somer- 
viLLE  in  Ihat  case  said:  "I  am  satisfied  that 
•fifty  days'  means  fifty  legislative  working 
days,  exclusive  of  the  Sundays  and  other  days 
upon  which  the  senate  and  house  concur  in 
refusing  to  sit  by  joint  resolutions  of  adjourn- 
ment. This  question  has  been  repeatedly 
considered  by  the  judiciary  committees  of  the 
senate  and  house  of  representatives  at  suc- 
cessive sessions  of  the  general  assembly  since 
the  adoption  of  the  coiistilution;  and  other 
reports  concurring  in  this  view  have  in  each 
instance  been  adopted  by  those  bodies.  Even 
if  we  regard  the  question  a  doubtful  one,  we 
would  hesitate  to  depart  .from  this  settled 
legislative  construction  of  the  fundamental 
law,  especially  In  view  of  the  serious  conse- 
quences which  would  necessarily  flow  from 
it." 

But,  aside  from  the  legislative  construc- 
tion, we  think  a  consideration  of  the  subject- 
matter,  as  well  as  the  evident  purpose  and 
intent  of  the  act  of  1880,  warrants  the  inter- 
pretation we  put  upon  it.  Congress  certainly 
contemplated  that  emergencies  might  arise 
that  would  render  legislation  between  fixed 
dates  practically  impossible.  At  any  rate, 
that  upon  Sundays  and  holidays  no  legisla- 
tion could  or  would  be  done.  •  If  the  purpose 
was  to  include  these,  other  language  more 
clearly  expressing  this  intent  would  very 
probably  have  been  used.  A  distinction 
should  be  made  between  statutes  which  re- 
strict the  number  of  days  upon  which  acts 
may  be  performed  and  those  which  merely 
fix  the  ulterior  limit  of  time  within  which  a 
single  matter  may  be  transacted.  In  the  for- 
mer, Sundays  and  other  days  when  labor  or 
business  cannot  be  transacted  are  usually 
excluded;  in  the  latter,  these  are  usually  in- 
cluded, unless  expressly  excepted.  Thus  it 
has  been  held  that  Sundays,  not  being  judi- 
cial days,  are  not  to  be  considered  as  days  of 
a  term  of  court.  Read's  Case,  22  Grat.  924; 
Bank  V.  Williams,  46 Mo.  17;  Chicago  v.  Iron 
Works,  93  111.  223.  There  appears  no  good 
reason  why  the  same  rule  should  not  apply 
to  the  construction  of  the  term  "days,"  when 
applied  to  matters  to  be  transacted  by  legis- 
lative assemblies. 

,  Were  we  in  doubt  as  to  the  correctness  of 
the  above  construction,  what  would  be  the 
duty  of  the  court  in  the  premises?  The  leg- 
islative assembly,  aco-ordinale  branch  of  the 
government  of  the  territory,  acting  under  like 
solemn  obligations  and  responsibilities  w^ith 
ourselves,  has  passed  the  act  the  validity  of 
which  is  in  question,  which  act  has  been  ap- 
proved by  the  governor,  who  has  taken  a 
like  oath  to  support  the  constitution  and  laws 
of  congress,  and  now  are  we  to  declare  it  in- 
valid? If  we  believe  that  the  legislature,  in 
attempting  to  legislate  after  March  21st, 
clearly,  palpably,  and  plainly  violated  the 


fundamental  law  of  the  territory,  then  most 
unquestionably  it  is  our  duty  to  so  declare. 
While  this  is  true,  we  must  bear  in  mind  that 
among  the  fundamentals  of  the  law  almost, 
is  the  proposition  that  "  we  can  declare  an 
act  of  assembly  void  only  when  it  violates  the 
constitution  (or  organic  law)  clearly,  palpa- 
bly, plainly,  and  in  such  manner  as  to  leave 
no  doubt  or  hesitation  on  our  minds."  Sharp- 
less  v.  Mayor,  etc..  21  Pa.  St.  164.  In  Ad- 
ams v.  Howe,  14  Mass.  345,  the  court  say: 
"We  must  premise  that  so  much  respect  is 
due  to  any  legislative  act  solemnly  passed  and 
admitted  into  the  statute  book  that  a  court  of 
law  which  may  be  called  upon  to  decide  its 
validity  will  presume  it  to  be  constitutional 
until  the  contrary  clearly  appears,  so  that  in 
any  case  of  the  kind  substantially  doubtful 
the  law  would  have  its  force.  The  legislature 
is  in  the  first  instance  the  judge  of  its  own 
constitutional  powers,  And  it  is  only  when 
manifest  assumption  of  authority  or  misap- 
prehension of  it  shall  appear  that  the  judicial 
power  will  refuse  to  execute  it."  In  Ken- 
tucky it  has  been  held  that  if  it  be  doubtful 
or  questionable  whether  the  legislature  has 
exceeded  its  limits  the  judiciary  cannot  inter- 
fere, though  it  may  not  be  satisfied  that  the 
act  is  unconstitutional.  City  of  Louisville  v. 
Hyatt,  2  B.  Mon.  178.  To  the  same  effect, 
among  others,  are  the  following  ca^es:  City 
of  Lexington  v.  McGuiilan's  Heirs,  9  Dana, 
614;  Cooper  v.  Telfair,  4  Dall.  14;  Tyler  v. 
People,  8  Mich.  833;  State  v.  Cummings,  36 
Mo.  277. 

In  view  of  this  well-settled  rule  recognized 
in  the  foregoing  cases,  apart  from  the  view 
we  take  of  the  organic  law,  viz.,  tliat  the  leg- 
islature is  limited  in  its  sessions  to  60  work- 
ing or  legislative  days,  and  not  to  60  consec- 
utive days,  as  contended,  we  would  hesitate 
before  holding  that  the  legislature  had  in  this 
instance  transcended  its  powers,  and  violated 
the  fundamental  law  gf  the  territory,  espe- 
cially when  we  consider  that  this,  in  effect, 
would  be  to  annul  many  of  the  laws  now  in 
force,  and  thus  disturb  and  unsettle  the  pub- 
lic credit,  destroy  private  rights,  and  tiring 
disaster  upon  the  territory.  From  the  fore- 
going considei-ations,  we  hold  that,  the  appro- 
priation bill  passed  by  the  fifteenth  legislative 
assembly,  and  approved  April  10,  1889.  is  a 
valid  law,  and  that  the  plaintiff  la  entitled  to 
his  writ.    The  writ  will  issue. 

EiBBET,  J.,  concuis. 

Wbight.  C.  J.,  (dtssenting.)  The  coart, 
in  the  majority  opinion,  rightly  hold  that  sec- 
tiqn  1852  of  the  United  States  Revised  Stat- 
utes, as  amended,  is  mandatory  in  its  terms; 
but  the  opinion  holds  that,  when  congress 
said  in  said  section  that  the  sessions  of  the 
said  legislative  assemblies  of  the  various  ter> 
ritories  should  "be  limitsd  to  sixty  days'  dura- 
tion," it  meant  60  legislative  working  days, 
and  not  60  consecutive  days.  We  are  un- 
able to  concur  in  this  view;  and  we  now  pro- 
ceed to  analyze  this  section,  and  endeavor  to 
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ahow  that  the  language  employed  by  congress 
necessarily  limits  sessions  of  territorial  legis- 
lative assemblies  to  60  consecutive  days;  and 
therefore  that  the  fifteenth  legislative  assem- 
bly of  this  territory,  having  begun  its  session 
on  the  21st  day  of  January,  1889,  was  not, 
and  could  not  have  been,  without  permission 
of  congress,  in  legal  session  on  the  10th  day 
of  April,  1889.  There  is  no  dispute  as  to  the 
facts.  The  said  fifteenth  legislative  assem- 
bly having  begun  its  regular  session  at  the 
time  fixed  bylaw,  viz.,  on  the  21st  day  of 
January,  1889,  60  consecutive  days  from  that 
date  expired  ori  the  21st  day  of  March,  1889; 
and  it  is  admitted  that  the  act  in  question  was 
passed  on  the  10th  day  of  April,  1889.  So 
that  the  only  and  vital  q  uestion  is,  was  said  as- 
sembly in  legal  session  on  the  said  10th  day 
of  April,  1889?  Clearly,  it  was  not.  That 
assembly  whs  wholly  and  simply  a  creature 
of  the  national  legislature.  It  was  the  nurs- 
ling of  congress,  drawing  the  milk  of  its  ex- 
istence from  congressional  maternity,  and 
living,  moving,  and  having  its  being  in  the 
will  of  congress,  as  expressed  in  the  federal 
statutes.  It  therefore  had  no  real  legal  being 
outside  of  those  statutes.  Necessarily  it  ex- 
isted, if  at  all,  according  to  their  provisions. 
To  those  statutes,  then,  to  the  expressed  will 
of  congress,  the  creator,  must  we  look  for  the 
definition  of  the  rights  and  powers  of  the 
creature.  The  section  of  the  federal  statute 
containing  the  principal  and  expressed  limita- 
tion upon  the  duration  of  the  sessions  of  ter- 
ritorial legislative  assemblies  is,  of  course, 
said  section  1852,  as  amended  in  1880.  There 
are  other  sections  of  that  statute,  however, 
which  shed  light  upon  the  true  meaning  of 
this  one.  The  purpose,  the  intention,  of  the 
law-maker  is  of  the  first  importance.  We 
shall  have  obtained  a  true  solution  of  the 
main  question  involved  in  this  case,  when  we 
determine  correctly,  if  we  may  be  able  to  do 
so,  precisely  what  congress  meant  by  the  lan- 
guage it  employed  in  this  section.  It  reads: 
"The  sessions  of  the  legislative  assemblies 
of  the  several  territories  of  the  United  States 
shall  be  limited  to  sixty  days'  duration."  Is 
the  latter  clause  mandatory  or  directory? 
'The  court  incidentally  say  it  in  mandatory  in 
its  terms,  but  the  conclusion  arrived  at  Indi- 
cates that  a  discretion  is  implied.  We  are 
unable  to  perceive  how  this  can  be;  because, 
if  the  meaning  of  this  language  is  clear  and 
indubitable  and  is  mandatory,  it  admits  of 
but  one  true  construction,  being  susceptible 
of  but  one  true  meaning.  Yet  the  court  say : 
"It  remains  for  us  to  determine  which  of  the 
two  views,  as  to  the  proper  construction  to  be 
placed  upon  said  section,  contended  for  at  the 
hearing  of  the  case,  we  should  adopt,  viz.: 
Upon  the  one  hand,  that  the  session  of  the 
legislative  assembly  is  limited  therein  to  60 
consecutive  days  from  the  day  upon  which  the 
assembly  oonvenes;  or,  upon  the  other  hand, 
that  the  session  is  limited  to  60  legislative  or 
working  days,  exclusive  of  Sundays,  public 
holidays,  and  days  of  intermediate  adjourn- 
ment." 


The  decision  then  construes  the  language 
to  mean  60 legislati  ve  workingdays,  exclusive 
of  Sundays,  holidays,  and  days  of  interme- 
diate adjournment.  It  seems  to  us  that,  if 
this  construction  is  correct,  it  makes  the  lan- 
guage necessarily  directory,  and  not  manda- 
tory; for  the  reason  that  60  legislative  work- 
ing days,  exclusive  of  Sundays,  holidays,  and 
days  of  intermediate  adjournment,  would 
necessarily  make  the  session  endure  longer 
than  60  consecutive  days;  and  therefore,  as 
the  greater  includes  the  less,  while  the  ses- 
sion might  endure  for  70  or  80  consecu- 
tive days,  counting  Sundays  and  other  days 
of  intermediate  adjournment,  in  order  to 
consume  60  legislative  working  days  the  lim- 
itation might  also  be  construed  to  mean  60 
consecutive  days.  In  other  words,  the  real 
point  of  difTerence  is  plaintiff's  counsel  con- 
tend that  the  above  language  is  directory 
only,  and  admits  of  discretion,  while  the  de- 
fendant's counsel,  and  the  friend  of  the  court, 
contend  that  it  is  mandatory,  and  admits  of 
no  discretion .  For  it  is  here  to  be  observed 
that  the  most  etirnest  and  strenuous  argu- 
ments of  plaintiff's  learned  counsel,  includ- 
ing the  very  able  argument  of  Asst.  U.  S. 
Atty.  Gen.  Shields,  filed  herein,  were  that  the 
said  language  is  directory  only.  So  that  it 
seems  to  us  to  be  primarily  essential  to  a  sat- 
isfactory solution  of  the  problem  in  hand  to 
first  determine  absolutely,  if  possible,  wheth- 
er this  language  is  mandatory,  or  directory 
only. 

Now,  at  the  outset,  we  say  this  language 
is  so  clearly  mandatory  that  it  is  really  sur- 
prising that  any  one  should  question  its  true 
import.  It  might  be  observed  that  no  man- 
datory phrase  or  sentence  was  ever  employed 
that  was  not  also,  in  a  measure  at  least,  di- 
rectory. When  God  said,  "Let  there  be 
light, "  He  both  directed  and  commanded,  and 
the  glory  and  blessing  of  that  subtle  agent 
covered  the  void  earth.  If  the  teacher  says 
to  the  pupil,  "Get  your  lesson,"  it  is  both  a 
direction  and  command.  If  the  father  says 
to  the  son,  "Go  to  the  stable  and  bring  my 
horse,  by  the  back  gate,  into  the  yard,"  the 
language  is  also  a  direction  and  command; 
but  if  the  son  should  bring  the  horse  into  the 
yard  by  the  front,  instead  of  the  back,  gate, 
we  apprehend  there  would  still  be  a  substan- 
tial execution  of  the  power  or  authority  con- 
ferred. We  mean  there  is  quite  a  difference 
between  the  power  conferred  and  the  exer- 
cise of  that  power.  Tlie  grant  of  power  is 
generally  mandatory,  while  the  phraseology 
indicating  the  manner  of  its  exercise  is  often 
construed  to  be  only  directory,  and  therefore 
the  irregular  exercise  of  a  power  would  not 
necessarily  render  the  act  performed  void. 
We  think  most  of  the  cases,  where  language 
appiireutly  mandatory  has  been  construed  to 
be  directory,  will  be  found  upon  critical  ex- 
amination to  be  where  there  has  been  an  ir- 
regular or  improper  exercise  of  the  power 
granted,  rather  than  the  attempt  to  exercise 
a  power  not  conferred.  For  instance,  the 
election  cases  referred   to   by  the  learned 
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counsel  for  the  plaintiff.  In  the  case  at  bar 
the  power  granted  to  the  legislative  assem- 
bly by  congress  was  to  hold  a  biennial  ses- 
sion for  only  60  days,  and  the  attempt  to  hold 
longer  than  60  days  was  attempting  to  exer- 
cise a  power  not  conferred.  Mandatory  lan- 
guage may  be,  and  is  often  held  to  be,  direct- 
ory; directory  language  seldom  Is,  and  rarely 
is  held  to  be,  mandatory.  The  one  is  used 
generally  in  a  permissive  sense;  the  other,  in 
a  prohibitive  or  negative  sense.  "Thou 
mayst  be  saved"  is  permissive;  "Tliou  shalt 
not  kill,"  is  prohibitive.  The  one  imports 
discretion,  the  other  does  not.  Mandatory 
language  is  generally  that  which  superiors 
employ  in  addressing  inferiors.  It  is  gener- 
ally used  where  tlie  party  using  it  has  the 
power  to  control  the  action  of  the  party  to 
whom  it  is  addressed.  Hence  the  intention 
of  the  party  using  the  language  should  con- 
trol the  construction*  put  upon  it,  unless  the 
language  employed  is  so  absurd  or  dubious  in 
meaning  as  to  render  such  intention  abso- 
lutely uncertain  and  indeRnite.  It  is  the  lan- 
guage of  the  parent  to  the  child,  of  the  teach- 
er to  tlie  pupil,  of  the  master  to  the  servant, 
the  principal  to  the  agent.  Now,  congress 
is  the  principal  or  master, — the  superior;  the 
legislative  assembly  is  the  agent  or  serv- 
ant,— the  inferior.  It  is  for  the  principal  or 
master— the  superior — not  only  to  direct,  but 
to  command ;  and  it  is  for  tlie  agent  or  serv- 
ant— the  inferior — not  only  to  follow,  but  to 
obey.  Wherever  congress  has  intended  to 
give  this  agent — this  inferior — a  discretion 
in  action,  its  language  is  so  clearly  directory 
as  not  to  admit  of  doubt.  This,  however, 
has  rarely  happened,  and  but  few  instances 
can  l)e  found,  for  now  we  assert  that,  with 
almost  unbroken  uniformity,  wherever  con- 
gress, in  legislating  for  the  territories,  has 
spoken  with  reference  to  the  various  powers, 
duties,  sessions,  etc.,  of  the  territorial  legis- 
latures, it  has  used  the  word  "shall"  in  not 
simply  a  directory,  but  in  a  mandatory, 
sense.  Let  as  see:  Section  1842,  Bev.  St. 
U.  S.,  says:  "Every  bill  which  has  passed 
the  legislative  assembly  of  any  territory  shall, 
before  it  becomes  a  law,  be  presented  to  the 
governor,"  etc.  Is  this  not  plainly  manda- 
tory? Would  any  one  pretend  that,  if  the 
legislative  assembly  were  to  attempt  to  pass 
a  law  without  presenting  it  to  the  governor. 
It  would  be  worth  the  paper  upon  which  it 
was  written?  Again,  section  1846  of  said 
statutes  in  its  Urst  sentence  says:  "The 
legislative  power  in  each  territory  shall  be 
vested  in  the  governor  and  the  legislative 
assembly."  Can  there  be  any  discretion 
here?  May  the  legislative  power  exist  else- 
where? Further,  we  read  in  the  same  sec- 
tion: "The  legislative  assembly  shall  con- 
sist of  a  council  and  house  of  representatives. 
The  members  of  both  branches  of  tlie  legis- 
lative assembly  shall  have  the  qualifications 
of  voters  as  herein  prescribed.  They  shall  be 
chosen  for  the  term  oftwo  years,  and  the  ses- 
sions of  th6  respective  legislative  assemblies 
shall  be  biennial.     Each  legislative  assem- 


bly shall  fix  by  law  the  day  of  the  commence- 
ment of  its  regular  Sessions.  The  members 
of  the  council  and  of  the  house  of  representa- 
tives shall  reside  in  the  district  or  county  for 
which  tliey  are  respectively  elected. "  Here 
we  have  the  use  of  the  word  "shall"  recur- 
ring seven  different  times  in  this  one  section; 
and  all  referring  directly  to  the  qnalifica- 
tions,  powers,  duties,  sessions,  etc.,  of  the 
members  of  the  territorial  legislative  assem- 
blies; and  is  there  any  possible  room  for  the 
faintest  doubt  that,  in  each  instance,  the 
word  is  used  in  its  absolute,  mandatory 
sense?  It  is  not  that  the  assembly  may  con- 
sist of  a  council  and  a  house,  but  it  shall  so 
consist;  not  that  the  members  of  both 
branches  may  have  the  quallQcations  of  vot- 
ers, etc.,  but  they  shall  have  such  qualiHca- 
tions;  not  that  they  may  be  cliosen  for  two 
years,  bnt  they  shall  be;  not  that  the  sessions 
may  be  biennial,  but  that  they  shall  be;  not 
that  each  legislative  assembly  may  Qx  by  law 
the  day  of  tlie  commencement  of  its  regular 
sessions,  but  it  shall  fix  the  day;  not  that 
the  members  may  reside  In  their  respective  ■ 
districts  or  counties,  but  tbey  shall  reside 
therein.  Again,  the  latter  part  of  section 
1886,  Rev.  St.  U.  S.,  reads:  "No  session  of 
the  legislature  of  a  territory  sliall  be  held 
until  the  appropriation  for  its  expenses  has 
been  made."  Does  this  mean  that  such 
session  may  be  held,  whether  the  appropria- 
tion be  made  or  not?  On  the  other  hand,  is 
not  the  inference  irresistible  that,  unless 
such  appropriation  were  first  made,  such 
session  would  be  void?  In  other  words,  is 
not  the  appropriation  a  condition  precedent 
to  the  legal  existence  of  the  session?  And 
still  again,  section  1888  of  said  statutes 
reads:  "No  legislative  assembly  of  a  terri- 
tory shall,  In  any  instance  or  under  any  pre- 
text, exceed  the  amount  appropriated  by  con- 
gress for  its  annual  expenses."  Here,  again, 
congress  has  clearly  Indicated  its  purpose  to 
be  to  limit  the  sessions  of  the  legislative  as- 
semblies to  a  definite  period  of  60  days' -du- 
ration ;  for  appropriations  are  made  upon  a 
basis  of  60  days;  and  we  know  of  no  instance 
where  the  per  diem  of  members,  or  expenses 
incurred  for  longer  periods  than  60  days, ' 
have  been  paid.  This  section,  then,  sheds 
light  upon  the  meaning  of  congress,  when  It 
employed  the  language,  "shall  be  limited  to 
sixty  days'  duration,"  and  we  think  it,  and 
other  instances  referred  to,  clearly  indicate 
the  legislative  intent;  that  congress  said  just 
what  It  meant,  and  meant  just  what  it  said, 
when  it  declared,  in  plain,  unambiguous  lan- 
guage, that  the  sessions  of  the  legisUtive  as- 
semblies of  the  several  territories  of  the 
United  States  shall  be  limited  to  60.  days' 
duration. 

If  it  had  been  the  intention  of  congress  to 
rest  any  discretion;  it  its  purpose  hud  been 
that  the  session  might  be  indefinite  in  dura- 
tion, but  that  congress  would  only  pay  for  60 
days  of  it, — would  not  the  language  of  the 
statute  have  been  something  like  this:  "The 
sessions  of  the  territorial  legislative  asseok* 
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bljes  may  continue  longer,  but  In  no  event 
will  the  United  States  pay  the  expenses  there- 
of for  more  than  sixty  days?"  And  is  it  not 
in  a  measure  a  reflection  upon  the  wisdom 
and  intelligence  of  the  federal  law-makers  to 
impute  a  doubt  to  the  meaning  of  the  simple, 
but  signiScant,  language  they  employed? 
Congress  was  passing  a  fundamental  law  for 
the  guidance  of  one  of  the  three  co-ordinate 
branches  of  yoathfal  governments,  whose 
people,  being  of  the  frontier  in  a  large  meas- 
ure, were  not  supposed  to  be  so  critical  in 
their  civilization  and  learning  as  in  tlie  older 
commuDities.  Is  it  reasonable  to  suppose 
that  congress,  in  passing  this  fundamental 
law,  which  in  its  operation  was  to  so  serious- 
ly affect  the  people  in  these  frontier  govern- 
ments, would  use  language  of  intricate, 
doabtftti,  ambiguous,  or  double  meaning? 
Rather,  is  it  not  most  reasonable  to  suppose 
that  congress  intended  to  use  language  of  the 
simplest,  most  certain,  and  uneQuivocal 
meaning?  And  is  this  not  exactly  wliat  con- 
gress has  done?  Is  there  any  possible  room 
for  construction  In  determining  the  true 
meaning  of  the  phrase,  "Sliall  be  limited  to 
sixty  days'  duration?"  Is  it  not,  therefore, 
clear  and  certain,  beyond  reasonable  doubt, 
that  congress  intended  to  use  the  above  lan- 
guage, not  simply  in  a  directory,  but  in  a 
mandatory,  sense?  It  will  be  observed  that 
there  are  two  words  in  this  phrase  wliich  are 
controlling,  and  wliich  make  its  meaning  ab- 
solute, viz.,  the  words  "limited"  and  "dura- 
tion." The  word  "limited"  means  narrow, 
restricted.  It  is  synonymous  with  the  word 
"circumscribe;"  and  that  word  means  to  in- 
close within  a  certain  limit;  to  hem  in;  to 
confine;  to  bound;  to  limit;  to  restrict,  etc. 
Mr.  Webster  deflnea  the  word  "duration"  to 
mean  the  power  of  enduring;  continuance  in 
time;  "the  portion  of  time  daring  which 
anything  exists."  Adding  the  latter  defini- 
tion of  the  word  "duration"  to  the  phrase,  it 
then  would  read:  "Shall  be  limited  to  an  ex- 
istence of  sixty  days."  Is  it  not  evident  that 
the  great  primal  purpose  of  congress  was  to 
control  within'  fixed,  definite  limits  the  sphere 
of  legislativ'6  action  in  these  territories? 
And  that  when  the  session  began  it  should 
continue  to  exist,  to  endure,  for  only  60 days 
from  the  day  of  beginning?  Is  there  any 
room  for  construction  here?  Or,  rather,  can 
there  be  but  one  trne  construction?  Is  the 
.  true  meaning  of  this  section  at  all  doubtful? 
Does  it  not  necessarily  mean  that,  whatever 
the  time  fixed  by  the  legislative  assembly  for 
the  session  to  begin,  it  could  not  continue  to 
exist,  as  a  legal  organized  body,  longer  than 
60  days  from  said  beginning?  Sixty  days  of 
lawful  session ;  60  days  of  legal,  organized  ex- 
istence, that  is  all.  It  means  60  days^  count- 
ing one  after  another,  including  Sundays,  hol- 
idays, and  any  days  of  temporary  adjourn- 
ment. If  congress  had  meant  to  exclude 
these  days  from  the  limit  of  60  days'  dura- 
tion, it  would  liave  said  so.  How  plain  the 
language;  how  simple,  how  certain  the  mean- 
ing.   Although  adjournments  are  had,  the  ses- 


sions go  on.  This  is  fundamental.  Mr.  Black- 
stone  says:  "An  adjournment  is  no  more  than 
a  continuance  of  the  session  from  one  day  to 
another,  as  the  word  itself  signifies."  [I  Bl. 
Coram.  186.]  If  Sundays,  days  of  temporary 
adjournment,  etc.,  were  not  to  be  counted  as 
days  of  the  session,  then  for  those  days  the 
session  would  not  endure.  Is  it  not  plain 
that,  if  Sundays,  holidays,  and  all  other  days 
of  temporary  adjournment  are  not  to  be 
counted  as  parts  of  the  session,  the  legisla- 
ture would  not  be  in  session  during  such  days, 
and  that  it  would  necessarily  have  to  possess 
the  power  to  hold  any  number  of  distinct  ses- 
sions? But  congress  has  only  conferred 
power  to  hold  one  session,  of  60  days'  dura- 
tion. How,  then,  can  It  hold  more  than  one 
session?  Again,  to  state  it  a  little  different- 
ly, if  Sundays,  days  of  intermediate  adjourn- 
ment, etc.,  are  not  included  as  parts  and  par- 
cels of  the  session,  the  time  measured  by 
these  days  being  no  part  of  such  session,  the 
session  necessarily  ceases  for  that  time;  but 
the  only  and  true  meaning  of  the  language 
used  by  congress  is  that,  when  the  session 
begins,  it  endures,  continues  to  exist,  for  60 
days  only  from  said  beginning.  So  that  it  is 
simply  impossible  that  there  could  be  but  one 
regular,  legal  session  of  the  territorial  legis- 
lative assembly;  and  it  is  just  as  impossible 
that  that  session  could  legally  exist,  endure, 
for  a  period  longer  than  60  days  from  its  be- 
ginning. 

Another,  and  we  think  a  potent,  reason 
why  congress  intended  by  the  language  used 
to  limit  the  duration  of  the  session  of  the 
legislative  assembly  to  60  days  from  its  be- 
ginning, is  that  the  history  of  the  times,  at 
and  recently  before  the  passage  of  the  act,  was 
rife  with  complaints  of  extravagance  and 
reckless  expenditure  in  more  than  one  of 
these  legislative  assemblies;  so  that,  constru- 
ing this  statute  in  the  light  of  surrounding 
circumstances  and  contemporaneous  history, 
we  say  that  it  is  evident  that  the  purpose  of 
congress  was  to  absolutely  control,  to  circum- 
scribe, to  hem  in,  to  restrict  within  fixed 
definite  limits,  these  legislative  assemblies  as 
to  the  period  of  their  existence;  and  to  fix  be- 
yond the  line  of  cavil  or  discussion  the  fact 
that  the  session  could  only  exist, ■endure,  for 
60  days  from  its  beginning.  Hence  the  days 
of  its  possible  existence  were  with  unerring 
certainty  numbered.  By  the  volition  of  the 
members  of  the  legislative  assembly  its  ses- 
sion might  die  before  the  expiration  of  the 
full  number  of  days ;  but,  at  all  events,  it  could 
not  live,  endure,  beyond  them.  The  meas- 
ure of  its  existence,  the  day,  the  hour,  of  dis- 
solution, was  marked  upon  the  dial-plate  in 
unmistakable  phrase,  fience  we  say  again 
that  congress  not  only  used  the  language  of 
said  section  in  a  directory,  bnt  more  emphati- 
cally in  a  mandatory,  sense.  To  us  the  Ian. 
guage  used  imports  no  possible  discretion  as 
to  the  limitation  of  the  period  beyond  which 
the  session  cannot  exist.  It  has  but  one  true 
meaning.  It  means  the  actual  hours,  days, 
weeks*  etc.,  elapsing — ^the  one  after  the  other 


Digitized  by 


LiOogle 


PACIFIC  REPORTER.  Vol.  23. 


(Ariz. 


— from  the  time  of  the  beginning  of  the  ses- 
sion till  60  days,  of  24  hours  eacli,  have 
passed.  Por  obvious  reasons,  tlie  time  of  be- 
ginning was  immaterial;  but,  for  equally  ob- 
vious reasons,  the  time  of  ending  was  ma- 
terial. Congress  had  to  pay  the  bills  of  ex- 
pense, which  could  not  be  affected  by  the 
beginning  of  these  sessions,  but  would  neces- 
sarily be  seriously  affected  by  their  endings, — 
by  the  periods  of  their  duration.  While, 
therefore,  it  is  evident  that  a  discretion  was 
intended  as  to  the  time  of  their  beginning,  it 
is  equally  evident  that  none  was  intended  as 
to  the  time  of  their  ending.  The  limit  is 
fixed,  definite,  and  certain.  They  may  stop 
this  side  of  the  limit.  They  cannot  go  be- 
yond it.  It  is  not  pretended  that  the  legisla- 
tive assembly  had  any  inherent  power  to  con- 
vene, call  itself  into  legal  session,  after  disso- 
lution ;  and  yet.  as  we  have  already  seen,  if 
this  be  not  so,  how  can  days  of  intermediate 
adjournment  be  excluded  from  the  session, 
without  the  session  itself  becoming  neces- 
sarily dissolved?  And  therefore  the  assembly 
would  necessarily  have  to  possess  inherent 
power  to  call  itself  back  itito  legal  session. 
But  the  principle  is  quite  a  general  one  that 
no  legislative  bodies  have  this  inherent  power. 
When  the  legislatures  of  the  states  end  their 
sessions,  they  can  only  reconvene  by  authority 
of  the  governor.  When  congress  adjourns,  the 
president  alone  can  call  one  or  both  branches 
of  it  back  into  legal  session.  And  even 
the  British  parliament  itself  has  no  inherent 
power  of  convention  after  dissolution;  the 
queen  may  prorogue  it,  and  it  cannot  of  itself 
reconvene.  So  that,  as  the  supreme  court  of 
Dakota  says  in  Treadway  v.  Schnauber: 
"The  territorial  legislature  is  a  creature  of 
congress.  Its  powers,  duties,  and  sessions 
are  defined  and  limited  by  the  act  organiz- 
ing the  territory,  and  the  amendments 
thereto,  and  it  derives  no  life  or  power 
from  any  other  source.  It  is  authorized  to 
hold  a  biennial  session  of  not  to  exceed  forty 
(now  sixty)  days,  and  there  is  no  provision 
*  *  *  to  extend  the  session  beyond  the 
time  specified."  See  1  Dak.  249.  The  court 
seem  to  rely  upon  the  decision  of  the  supreme 
court  of  Alabama  in  Moog  V.  Randolph.  See 
77  Ala.  608.  But  it  roust  l>e  remembered 
that  the  limitation  there  referred  to  was  upon 
the  sessions  of  a  state  legislature,  which 
had  given  repeated  legislative  constructions 
to  the  limitation  contained  in  theconstitution 
of  Alabama,  all  to  the  eSect  that  the  50  days' 
limitation  meant  50  legislative  working  days; 
and  that  the  court  followed  that  construction 
— as  Mr.  Justice  Soherville,  who  delivered 
the  opinion  of  the  court,  said — because  of  the 
serious  consequences  that  would  ensue;  the 
court  holding  that  it  would  be  reluctant  to 
depart  from  such  construction  in  doubtful 
cases,  the  question  being  no  longer  res  tn- 
tegra. 

We  fully  agree  with  the  court,  in  the  case 
at  bar,  that,  where  laws  have  long  been  ac- 
quiesced in, — where  substantial  rights  have 
grown  up  and  vested  under  theni, — it  is  a 


well-settled  policy  of  the  courts  not  to  disturb 
them,  though  they  may  not  have  bet-n  legal 
or  constitutional  originally.  This  was,  as  we 
have  just  seen,  the  true  reason  for  the  decis- 
ion in  the  Alabama  case;  it  was  also  the 
reason  for  the  Oregon  decision.  But  this 
doctrine  cannot  obtain  here.  The  acts  of  the 
fifteenth  legislative  assembly,  passed  after 
the  expiration  of  the  60  consecutive  days  from 
the  beginniug  of  its  session,  have  not  been 
acquiesced  in.  The  validity  of  those  acts  has 
been  questioned  ever  since  their  passage.  The 
contention  over  them  has  superinduced  the 
very  litigation  at  bar.  And  because  it  is  the 
policy  of  the  courts  not  to  disturb  illegal  or 
doubtful  acts,  long  acquiesced  in.  for  the 
reason  that  substantial  rights  iiave  vested, 
and  evil  consequences  might  ensue,  does  it 
follow  that  the  courts  ought  to  uphold  illegal 
or  doubtful  acts,  twcause  substantial  rights 
might  vest  in  the  future?  We  are  free  to  say 
that  in  our  opinion  the  various  laws,  passed 
by  the  first  and  the  eleventh  legislative  as- 
semblies of  this  territory,  after  the  expiration 
of  60  consecutive  days  from  their  beginning, 
should  not  be  disturbed  simply  because  they 
liave  been  long  acquiesced  in.  But  should 
that  view  control  the  action  of  the  court  in 
the  case  at  bar?  If  it  should,  then  the  courts 
could  pass  upon  the  validity  of  no  legislation, 
because  evil  consequences  might  follow  in 
futuro.  The  court  is  not  called  upon  to  give 
a  construction  retroactive  in  its  effects,  but 
to  say  whetlier  or  not  we  will  truly  decide  a 
living  vital  issue.  Nor  will  it  do  to  say  there 
has  been  a  uniform  legislative  construction 
on  this  subject  by  our  legislative  assemblies. 
If  the  first  and  eleventh  legislative  assemblies 
of  this  territory  construed  the  limitation  to 
be  60  legislative  working  days,  presumably 
the  other  13  legislative  assemblies  of  the  ter- 
ritory construed  it  to  mean  60  consecutive 
days;  for  we  must  infer  that,  if  any  of  the 
remaining  13  legislative  assemblies  had  con- 
strued the  limitation  to  l>e  60  legislative 
working  days,  this  resource  would  have  been 
drawn  upon  to  strengthen  the  position  taken. 
At  all  events,  it  is  absolutely  certain  that  a 
number  of  those  assemblies  did  construe  the 
limitation  to  be  60  consecutive  days.  And 
therefore  the  territorial  legislative  construc- 
tion put  upon  the  limitation  lends  neither 
force  to  the  argument,  nor  strength  to  the 
position. 

Fur  the  first  time  the  supreme  court  of 
this  territory  is  called  upon  to  put  its  con- 
struction upon  the  purview  of  that  limita- 
tion. Tiiat  construction  should  l>e  accord- 
ing to  the  true  tenor  and  effect  of  the  statute, 
unalTected  by  past  illegal  acts,  acquiesced  in, 
or  rights  to  IJe  hereafter  affected  under  theni. 
This  is  plainly  so,  for  all  legal  questions  and 
rights,  arising  under  the  acts  of  the  fifteenth 
legislative  assembly,  passed  after  the  expira- 
tion of  the  60  consecutive  days,  are  still  rea  In- 
tegra. But,  even  to  the  modified  extent  to 
which  the  Alabama  case  goes,  it  seems  to 
stand  alone.  Every  other  state  legislature, 
so  far  as  we  have  been  able  to  learn,  whusa 
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nesaions  have  been,  or  tire,  limited  by  their 
constitutions  to  a  certain  number  of  days, 
seems  to  have  entertained  no  donbt  that  the 
limitation  meant  consecutive  days.  The  con- 
stitution of  Missouri  (article  4,  §  16)  pro- 
vides that  "the  members  of  the  general  as- 
sembly shall  severally  receive  from  the  pub- 
lic treasury  such  compensation  for  their  serv- 
ices as  may,  from  time  to  time,  be  provided 
by  law,  not  to  exceed  five  dollars  per  day  for 
the  first  seventy  days  of  each  session,  and  af- 
ter that  not  to  exceed  one  dollar  per  day  for 
the  remainder  of  the  session,"  etc.  This 
constitution  was  adopted  in  1875.  and  every 
general  assembly  of  Missouri,  that  has  held  a 
legislative  session  since,  has  construed  the 
70  days'  limitation  to  mean  70  consecutive 
days  from  the  beginning  of  the  session.  Sec- 
tion 17,  art.  5,  of  the  constitution  of  the 
state  of  Arkansas,  adopted  in  187^  provides 
that  "the  regular  biennial  sessions  [of  the 
general  assembly]  shall  not  exceed  sixty  days 
in  duration,  unless  by  a  vote  of  two-thirds 
of  the  members  elected  to  each  house  of  said 
general  assembly,"  etc.  It  will  be  observed 
that  the  words  of  limitation  in  this  section 
are  very  similar  in  their  import  to  the  words 
of  limitation  upon  the  session  of  the  terri- 
torial legislative  assemblies,  contained  in 
section  1852  of  the  United  States  Revised 
Statutes  as  amended.  The  one  says  "shall 
not  exceed  sixty  days  in  duration,"  the  other 
saya,  "shall  be  limited  to  sixty  days' dura- 
tion."  Every  general  assembly  of  Arkansas 
that  has  held  a  session  since  the  adoption  of 
this  constitution,  has  construed  this  limita- 
tion to  mean  sixty  consecutive  days.  And 
in  Trammell  v.  Bradley,  37  Ark.  874,  the 
supreme  court  of  that  state  have  passed  di- 
rectly upon  the  meaningof  this  limitation ;  and 
they  use  this  emphatic  languiige:  "The  regu- 
lar biennial  session  of  the  legislature  had  be- 
gun on  the  10th  of  .January,  1881.  During 
the  session  by  concurrent  resolution,  not 
signed  by  the  governor,  the  session  'was  ex- 
tended and  continued'  until  twelve  o'clock 
M.  on  the  nineteenth  of  March,  1881.  The 
session,  if  not  properly  extended,  expired  on 
the  ninth  of  March,  and  the  act  having  been 
passed  after  that  period,  would  be  invalid." 
To  say  that  the  words,  "shall  not  exceed 
sixty  days  in  duration,"  are  mandatory,  and 
mean  60  consecutive  days,  including  Sun- 
days, holidays,  and  any  days  of  intermediate 
adjournment,  and  that  the  words  "shall  be 
limited  to  sixty  days'  duration,"  are  not  man- 
datory, and  mean  60  legislative,  working 
days,  is  to  make  a  judicial  distinction  with- 
out a  jndicial  difference.  And  It  must  be 
further  observed  that,  wherever  the  courts 
of  last  resort  in  the  territories  have  incident- 
ally passed  upon  this  question,  they  have  in- 
dicated their  view  to  be  that  the  limitation 
was  intended  to  be  60  or  other  number  of 
consecutive  days;  t.  e.,  that  when  the  session 
begins  every  day  must  be  counted  as  a  part 


of  the  session,  till  the  60  or  other  number 
of  days  elapse.  See  Territory  v.  Clayton, 
(Utah,)  18  Pac.  Rep.  628;  Territory  v,  Scott, 
(Dak.)  20  N".  W.  Rep.  401;  Stevenson  v. 
Moody,  (Idaho,)  12  Pac.  Rep.  902;  Tread- 
way  V.  Schnauber,  1  Dak.  249.  See  also. 
State  V.  Arrington,  (Nev.)  4  Pac.  Rep.  735; 
Bank  v.  County  of  Yankton,  2  Dak.  365. 
101  U.  S.  129;  and  Bank  v.  State  of  Iowa,  12 
How.  1. 

But  if  the  question  were  doubtful,  if  the 
courts  had  expressed  or  intimated  views  that 
are  conflicting,  we  should  unhesitatingly 
hold  that  the  opinions  of  the  attorney  general 
of  the  United  States,  delivered  on  the  16th 
days  of  March  and  July  last,  have  put  the 
question  beyond  the  line  of  discussion.  This 
it  the  great  law  officer  of  the  government. 
In  passing  upon  federal  statutes,  his  opin- 
ions, next  to  the  positive  judicial  determina- 
tion by  the  great  tribunal  of  final  resort,  (the 
supreme  court  of  the  United  States,)  are  en- 
titled to  the  highest  consideration,  and 
should  have  the  binding  force  of  exalted  au- 
thority. In  an  official  opinion  rendered  to 
the  honorable  the  secretary  of  the  interior, 
on  the  16tb  day  of  July  last,  the  Honorable 
W.  H.  H.  Miller,  attorney  general  of  the 
United  States,  referring  to  letters  of  the  gov- 
ernor and  secretary  of  Arizona,  bearing  dates 
of  June  2d  and  26th,  respectively,  said:  "I 
am  unable  to  find  in  either  any  question  of 
law  which  is  not  covered  by  the  opinions  of 
this  departmenfrendered  to  you  under  dates 
of  March  16.  May  29,  and  June  19.  1889. 
The  first  of  these  opinions  was  to  the  effect 
that,  under  the  act  of  congress,  which  is  the 
organic  law  of  the  territory,  the  session  of 
the  legislature  of  Arizona  is  limited  to  sixty 
consecutive  days.  The  corollary  to  this  con- 
clusion seems  clear,  that  any  attempted  legis- 
lation after  that  time  would  be  nugatory." 
This  language  was  uttered  subsequently  to 
the  reception  by  the  attorney  general  of  the 
"memorandum"  of  the  assistant  attorney 
general.  Shields,  filed  with  the  ai-gument  of 
the  learned  counsel  for  the  plaintiff  herein. 
This  is  apparent  from  the  face  of  each.  It 
mnst  therefore  be  rejjarded  as  a  reassertion' 
and  indorsement  of  the  views  expressed  by 
the  attorney  general  in  his  opinion  of  March 
16,  1889,  on  the  same  subject;  and  as  al- 
ready indicated,  we  regard  these  opinions  by 
the  attorney  general  as  decisive  of  the  main 
question  involved  in  the  case  at  bar.  With 
the  attorney  general,  we  hold  that  any  at- 
tempted legislation,  after  the  expiration  of  the 
60  consecutive  days,  was  nugatory.  The  fif- 
teenth legislative  assembly  of  this  territory, 
having  by  operation  of  the  law  of  its  being 
been  dissolved  after  the  ^Ist  day  of  March, 
1899,  on  the  10th  day  of  April,  1889,  it  had 
ceased  to  have  a  legal,  organized  existence, 
and  could  therefore  pass  no  valid  acts.  Hence 
it  is  ourconclusion  that  the  prayer  of  the  peti- 
tion should  be  denied. 
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Bbotton  «.  Lanoebt  et  dl. 
(SuprmM  Court  of  Washington.     Feb.  6, 189a) 
OoiannnTT  FROPBitTT— Liabilitt  roB  Fibsonai. 

JVSOHBNT  AOAINST  HUSBAKD. 

Under  Act  Wash.  T.  1879,  entitled  "Property 
Rlghte  of  Married  Persons,"  community  real  es- 
tate cannot  be  sold  to  satisfy  a  personal  judgment 
recovered  against  the  husband  for  having,  as  con- 
stable, wrongfully  sold  property  under  execution. 
Stiles,  J.,  dissenting. 

Appeal  froni  superior  court.  Pierce  county; 
Fbamk  Alltn,  Judge. 

B.  W.  Taylor,  for  appellant.  Judaon, 
Bharpstein  A  Sullivan,  for  appellees. 

DuKBAR,  Jt  The  appellant,  by  her  com- 
plaint filed  in  the  district  court  of  Pierce 
county,  sought  to  prevent  a  judgment  lien 
being  extended  over  community  real  estate, 
and  to  obtain  a  writ  of  Injunction  to  prevent 
the  appellee  from  selling  the  community 
property  of  appellant  under  and  by  virtue  of 
judgment  obtained  by  the  appellee  Charles 
Langert,  in  a  suit  against  appellant's  hus- 
band as  constable,  he,  as  said  constable,  hav- 
ing sold  personal  property  in  which  appellee 
had  a  special  property,  in  execution  against  a 
person  other  titan  appellee.  The  appellant  ob- 
tained a  temporary  restraining  order.  On 
the  hearing  of  the  case,  appellee  demurred  to 
the  petition,  and  assigned  as  grounds  of  de- 
murrer that  it  did  not  state  facts  sufflcient  to 
constitute  a  cause  of  action.  The  demurrer 
was  sustained,  and  the  case  dismLssed,  from 
which  orders  and  decrees  the  appellant  ap- 
pealed to  this  court.  In  this  case  it  is  con- 
ceded that  the  property  is  community  prop- 
erty, and  that  the  judgment  obtained  against 
M.  Brotton  was  a  personal  judgment  for  a 
tort.  Hence  the  primary  question  involved 
la  whether  or  not  community  real  estate  is 
exempt  from  execution  on  a  judgment  ren- 
dered against  an  individual  member  of  the 
community,  when  the  debt  for  which  the 
judgment  was  obtained  was  not  incurred  for 
the  benefit  of  the  community.  The  commu- 
nity, composed  of  husband  and  wife,  is  purely 
a  statutory  creation,  and  to  the  statute  alone 
must  we  look  for  its  powers,  its  liabilities, 
and  its  exemptions.  Kor  are  we  much  en- 
lightened by  quotations  from  the  common 
law  in  relation  to  the  property  rights  and  lia- 
bilities of  husband  and  wife;  for,  while  we 
ordinarily  look  to  the  rules  and  maxims  of  the 
com'mon  law  to  aid  us  in  the  construction  and 
analysis  of  statutes,  it  was  plainly  the  in- 
tention of  the  legislature,  in  the  session  of 
1879,  in  the  passage  of  the  chapter  denomi- 
nated "Property  Ilights of  Married  Persons," 
to  depart  from  the  common  law,  and  breathe 
into  legal  existence  a  distinct,  and  original 
creation,  partaking  somewhat  of  the  nature 
of  a  partnership  and  of  a  corporation,  but 
dilTering  In  some  essentials  from  both,  and 
this  creature  is  termed  a  "community." 
The  statute  alone  determines  who  the  mem- 
bers of  the  community  shall  be,  the  manner 
in  which  it  shall  acquire  property,  and  de- 
fines and  limits,  not  only  the  powers  of  the 
members  of  the  community  over  said  prop- 


erty, but  protects  it  from  acquisition  by 
others,  excepting  in  the  manner  specified. 
It  also  lays  down  its  own  rule  of  construc- 
tion, and  the  language  of  the  act  itself  is: 
"The  rule  of  common  law,  that  statutes  ia 
derogation  thereof  are  to  be  strictly  construed, 
has  no  application  to  this  chapter.  This 
chapter  establishes  the  law  of  this  territory 
respecting  tlie  subject  to  which  it  relates,  and 
its  provisions,  and  all  proceedings  under  it, 
shall  be  liberally  construed  with  a  view  to 
efTect  its  object."  Then  the  pertinent  and 
vital  question  becomes,  wliat  was  the  object 
sought  to  be  eftected? 

Section  2396  of  the  Code  provides  that 
"every  married  person  shall  have  the  same 
right  and  liberty  to  acquire,  hold,  enjoy,  and 
dispose  of  every  species  of  property,  and  to  sue 
and  to  be  sued,  as  if  he  or  she  were  unmar- 
ried;" an^ection  2898  abolishes  all  laws  im- 
posing clvn  disabilities  upon  a  wife  which  are 
not  imposed  upon  a  husband;  and  succeeding 
sections  define  what  separate  property  is,  and 
provide  how  it  may  be  acquired,  and  in  what 
manner  disposed  of.  So  far  the  evident  ob- 
ject of  the  law  is  to  place  husband  and  wife 
on  an  equal  footing  in  relation  to  property 
matters.  Section  2409  is  as  follows:  "Prop- 
erty not  acquired  or  owned,  as  prescribed  in 
sections  2400  and  2408,  acquired  after  mar- 
riage by  either  husband  or  wife  or  both,  is 
community  property.  The  husband  shall 
have  the  management  and  control  of  com- 
munity personal  property,  with  a  like  power 
of  disposition  as  he  has  of  his  separate  per- 
sonal property,  except  be  shall  not  devise 
by  will  more  than  one-half  thereof."  This 
section  discriminates  in  favor  of  one  spouse, 
only  so  far  as  is  actually  necessary  for  the 
transaction  of  ordinary  business.  Section 
2407  provides  that  the  expenses  of  the  family 
and  the  education  of  the  children  are  charge- 
able upon  the  property  of  both  husband  and 
wife,  or  tither  of  them,  and  in  relation  there- 
to they  may  be  sued  jointly  or  separately. 
Section  2410  reads  as  follows:  "The  hus- 
band has  the  management  and  control  of  com- 
m unity  real  property,  but  he  shall  not  sell, 
convey,  or  incumber  the  community  real  es- 
tate, unless  the  wife  join  with  him  in  execut- 
ing the  deed  or  other  instrument  of  convey- 
ance, by  which  the  real  estate  is  sold,  con- 
veyed, or  incumbered,  and  such  deed  or  other 
instrument  of  conveyance  must  be  acknowl- 
edged by  him  and  his  wife:  provided,  bow- 
ever,  that  all  such  community  real  estate  shall 
be  subject  to  the  liens  of  mechanics  and  others, 
for  labor  and  materials  furnished  in  erecting 
structures  and  improvements  thereon,  as  pro- 
vided by  law  in  other  cases,  to  liens  of  judg- 
ments recovered  for  community  debts,  and 
to  sale  on  execution  issued  thereon." 

Construing  all  the  provisions  of  the  chap- 
ter together,  we  cannot  escape  the  conclu- 
sion that  the  object  of  the  law  was  to  abso- 
lutely protect  (so  far  as  is  consistent  with  the 
transaction  of  ordinary  business,  as  we  be- 
fore observed)  one  spouse  from  the  misdeeds. 
Improvidence,  or    mismanagement    of    the 
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other,  concerning  property  which  is  the  prod- 
uct of  their  joint  liibors,  It  is  in  the  nature 
of  an  exemption,  and,  aa  has  been  well  said, 
"exemption  laws  are  upheld  upon  princii>Ies 
of  justice  and  humanity."  The'statute  pro- 
vides the  ways  in  which  this  property  can  be 
alienated:  (1)  The  voluntary  alienation  by 
the  husband  and  wife  joining  in  the  deed ; 
(2)  by  making  it  responsive  to  certain  de- 
mands constituted  liens  by  the  statute;  and 
there  is  no  other  way  contemplated.  In  fact, 
the  very  object  of  the  law  is  to  prevent  its 
alienation  in  any  other  way.  It  expressly 
provides  that  the  husband  shall  not  sell,  con- 
vey, or  incumber  it.  and  be  will  not  be  al- 
lowed to  do  }>y  indirection  or  fraud  that 
which  he  is  directly  prohibited  from  doing. 
The  practical  result  to  tlie  non-contracting 
spouse  would  be  the  same  whether  the  law 
allowed  the  other  spouse  to  directly  convey 
the  property,  or  allowed  the  title  to  pass 
through  the  medium  of  a  sale  on  an  execu- 
tion flowing  from  a  judgment  to  which  he  or 
she  was  not  a  party.  It  is  the  results  the 
law  regards;  the  modes  are  not  Important. 
If  the  theory  of  the  appellee  is  correct  that  a 
personal  judgment  against  the  husband  will 
become  a  lien  on  the  community  real  estate, 
then  certainly  there  is  no  meaning  to  the 
proviso  to  section  2410;  for  the  liens  there 
specified  would  attach  without  the  proviso. 
If  a  judgment  which  is  not  obtained  for  a 
community  debt  becomes  a  lien  upon  com- 
munity real  property  without  any  special  pro- 
viso, why  make  a  special  proviso  for  a  judg- 
ment which  foobtained  for  a  community  debt? 
It  is  very  evident  that  the  intention  of  the 
statute  was  that  community  real  estate  should 
not  be  subject  to  liens  on  any  judgments,  ex- 
cepting those  mentioned  in  the  proviso  and 
for  the  causes  mentioned  in  section  2407,  and 
these  exceptions  are  founded  in  reason  and 
right;  because  (he  labor  and  material  fur- 
nished by  mechanics  in  erecting  structured 
on  the  land  enhance  the  value  of  the  com- 
munity realty,  thereby  benpflting  the  com- 
munity, and  becoming  practically  a  commu- 
nity debt;  and  the  reason  for  charging  the  ex- 
penses of  the  family,  or  the  education  of  the 
children  to  the  community,  are  too  obvious 
for  discussion.  It  was  held  by  the  supreme 
court  of  Oregon  in  the  case  of  Smith  v.  Sher- 
win,  11  Or.  269,  3  Pac.  Rep.  686,  that  the 
wife  could  not  be  held  liable  in  an  ordinary 
action  for  goods  sold  and  delivered,  when 
such  goods  were  sold  upon  the  order  of  the 
husband,  although  the  same  were  devoted  to 
family  use,  under  a  statute  which  provides: 
"Contracts  may  be  made  by  a  wife,  and  lia- 
bilities incurred,  and  the  same  enforced,  by 
or  against  her  to  the  same  extent,  and  in  the 
same  manner,  as  if  she  were  unmarried ;"  and 
which  further  provides  that  the  property  of 
both  husband  and  wife  shall  be  chargeable 
with  family  expenses. — being  substantially 
the  same  as  sections  2.396.  2407,  Ck)de.  '  Tliis 
decision  was  based  on  the  ground  that  the 
complaint  did  not  affirmatively  show  that 
the  goods  were  sold  for  the  benefit  of  the 
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family.  In  the  case  of  Andrews  v.  Andrews, 
3  VNash.  T.  286.  14  Pac.  Rep.  68.  the  court 
says:  "So  long  as  there  is  only  a  judgment 
or  a  judgment  lien  confessed  or  suffered  by 
the  huslHtnd  alone,  the  community  interest 
in  real  estate  is  not  affected,  unless  in  fact 
the  debt  upon  which  the  judgment  wasgiven 
was  a  community  debt.  The  force  and  qual- 
ification of  the  lien  of  a  judgment  to  which 
the  husband  only  is  a  party,  as  affecting  com- 
munity real  estate,  is  given  in  section  2410 
of  the  Code,  by  way  of  proviso  to  the  restric- 
tion on  the  power  of  the  husband  to  alienate 
or  incumber  such  property.  In  the  statute 
itself,  the  wife  and  all  the  world  had  notice 
of  the  limitation  of  such  a  lien  as  regards 
such  property.  Indeed,  the  judgment  not 
being  determinative  of  any  issue  as  to  the 
character  of  the  property  which  is  to  be  in- 
cluded in  its  lien,  the  husband  himself  would 
be  at  liberty  to  contest  the,  extension  of  the 
lien  over  community  real  estate."  But  we 
are  met  by  arguments  in  the  brief  of  counsel 
for  appellee,  asserting  tliat  this  construction 
of  the  statutes  will  lead  to  unsettling  business 
relations,  and  many  suppusitious  cases  of 
hardship  to  creditors  are  earnestly  dwelt  up- 
on; but  this  is  a  branch  of  the  subject  entire- 
ly within  the  jurisdiction  of  the  legislature. 
Once  it  is  conceded  that  this  is  a  rightful  sub- 
ject for  legislation,  which  will  scarcely  be  de- 
nied, there  is  no  limit  to  legislative  authori- 
ty, and  it  is  not  tlie  province  of  a  court  to 
speculate  or  theorize  upon  the  practicability 
or  impracticability  of  the  laws,  or  the  good  or 
bad  effects  which  may  result  from  such  laws. 
These  are  subjects  for  legislative  considera- 
tion, and  not  for  judicial  determination.  We 
think  the  judgment  obtained  against  Brotton 
was  not  a  judgment  for  a  community  debt; 
that  the  petition  did  state  facts  sufficient  to 
constitute  a  cause  of  action ;  and  that  the  sale 
should  have  been  restrained.  It  follows  that 
the  judgment  will  be  reversed,  and  tlie  cause 
remanded  to  the  court  below,  with  instruc- 
tions to  proceed  in  accordance  herewith. 

Andeks,  C.  J.,  and  Hoyt  and  Scott,  JJ.» 
concur. 

Stiles,  J.  I  dissent.  It  was  contended  in 
this  case  that  the  "community  debts'^  men- 
tioned as  chargeable  upon  community  real 
property  in  the  act  of  1881  (Code,  §  2410)  do 
not  include  a  judgment  against  a  husband 
who  was  a  constable,  and  who,  while  acting 
as  such  officer,  topk  property  in  execution  up- 
on which  there  was  a  chattel  mortgage,  and 
sold  the  property  so  that  it  became  scattered 
and  lust  to  the  mortgagee,  the  judgment  be- 
ing for  damages  for  that  wrong.  The  act  in 
question  nowhere  undertakes  to  say  what  a 
community  debt  is,  nor  does  it  use  any  lan- 
guage by  which  it  can  be  said. that  acpm- 
munitydebtis  to  be  anything  different  un- 
der this  act  from  what  it  was  under  the  pre- 
vious community  property  statutes  of  1869. 
1871.  1873.  and  1879.  "Debts"  are  spoken 
of  in  all  these  acts  as  liabilities  to  pay,  with- 
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out  any  regard  to  tlie  technical  difference 
between  "debts"  and  "torts."  In  nunser- 
ous  instances  in  each  of  them,  there  are  neg- 
ative provisions  like  these:  "The earnings  of 
the  wife  are  not  liable  for  the  debts  of  the 
husband;"  "the  separate  property  of  the  hus- 
band (or  wife)  is  not  liable  for  the  debts  of 
the  wife  (or  husband)  contracted  before  mar- 
riage;" and,  in  sections  2400  and  2408  of 
the  act  in  question,  the  separate  property  of 
husband  and  wife  is  not  subject  to  the  "debts 
or  contracts"  of  the  other.  Would  it  be  con- 
tended that,  because  these  terms  "debts" 
and  "contracts"  are  used,  and  no  reference 
is  made  to  "torts,"  therefore  the  separate 
property  of  the  husband  and  wife  would  be 
liable  for  the  torts  of  the  other?  In  sec- 
tion 25  of  the  act  of  1879,  the  term  "debts" 
was  used  as  synonymous  with  "judgment  or 
decree,"  no  matter  for  what  cause  of  action 
rendered.  And  so  here,  while  there  may 
possibly  be  some  purely  personal  wrongs  by 
'  a  married  person  that  should  be  first  com- 
pensated out  of  the  separate  property  of  the 
wrong-doer,  where,  as  in  the  case  at  bar, 
the  constable  was  pursuing  his  usual  avoca- 
tion for  the  benefit  of  the  comrannity,  and 
not  maliciously,  but  through  a  mistaken  idea 
of  his  duty,  he  incurred  a  liability  to  recom- 
pense the  mortgagee,  I  see  no  reason  what- 
ever for  holding  this  not  to  be  a  liability  or 
debt  for  which  the  community  real  estate  is, 
by  the  statute,  answerable.  The  fact  that 
the  result  of  the  liability  has  not  been  to  the 
pecuniary  advantage  of  tiie  community  cer- 
tainly can  make  no  difference  in  a  court  of 
justice,  where  advantages  are  not  material. 
A  good  or  a  bad  bargain  cannot  make  the  dif- 
ference between  right  and  wrong,  and  the 
community  of  husband  and  wife  has  not  yet 
become  so  helpless  a  thing  that  we  need 
presume  in  its  favor,  as  though  it  was  a 
minor  or  an  imbecile.  Under  all  former 
community  property  acts  this  judgment  conld 
have  been  made  out  of  community  property, 
without  any  statute  provision  on  the  subject. 
Section  19  of  the  act  of  1871,  which  was  the 
least  liberal  of  all  these  acts,  had  this  pro- 
vision: "When  real  estate,  common  proper- 
ty, sliall  be  sold  for  indebtedness  of  the  wife 
or  the  husband  only,  no  more  shall  be  sold 
than  sliall  be  necessary  to  satisfy  the  indebt- 
edness and  cover  costs,'"  etc.  Yet  under  that 
act  the  buslxHnd  could  not  sell  community 
property  without  the  wife's  joinder.  By  the 
act  of  1879,  no  real  property,  either  separate 
or  community,  could  be  sold,  incumbered,  or 
in  any  way  disposed  of  without  the  joinder 
of  the  husband  and  wife  in  the  instrument; 
but  I  have  never  heard  or  read  a  suggestion 
that  under  that  act  a  separate  debt  of  either 
husband  or  wife  could  not  be  collected  out  of 
the  separate  real  property  of  either,  without 
the  consent  or  deeds  of  the  other.  Obviously, 
it  was  considered  by  the  framers  of  that  act 
that  the  matter  of  the  voluntary  alienation  of 
lands  had  nothing  to  do  with  the  rights  of 
creditors,  and  while  they  hampered  the  hus- 
band and  wife  to  an  excessive  degree,  aa  be- 


tween themselves,  they  placed  no  restric- 
tions against  the  collection  of  just  debts. 
Yet  if  we  were  to  hold  in  this  case  that  be- 
cause the  husband  cannot  sell,  convey,  or 
voluntarily  incumber  without  the  wife's 
joinder,  no  liability  incurred  by  him,  as  this 
one  was,  can  be  charged  Kgainst  community 
property,  then  we  should  be  bound  to  hold, 
in  any  case  arising  under  the  act  of  1879, 
that  without  the  wife's  consent,  by  deed,  the 
husband's  debt  incurred  before  marriage  could 
not  be  collected  out  of  his  real  property  ac- 
quired before  marriage,  for  the  language  of 
the  two  acts  is  precisely  alike. 

The  only  ground  urged  for  the  decision  of 
the  majority  seems  to  be  under  the  claim 
that  the  wife  has  a  veto  upon  voluntary  con- 
veyances and  incumbrances  of  community 
real  estate  for  her  protection  against  her 
husband,  and  that  the  husband  must  not  Y)e 
allowed  to  do  that  by  fraud  or  indirection 
which  he  cannot  do  directly.  The  same 
argument  would  apply  to  the  incurrence  of 
every  debt  under  the  act  of  1879,  and  to  the 
collection  of  antenuptial  debts  as  well.  But 
there  is  no  question  of  fraud  in  this  case, 
and  there  is  now  no  propriety  in  using  that 
argument.  Here  the  question  is  simply 
whether  the  wife  shall,  while  she  la  fully 
protected  in  the  possession  of  her  separate 
property,  and  of  her  earnings,  take  her  share 
of  the  risk  that  her  husband  will  conduct  the 
business  of  the  community  without  loss;  nay, 
it  is  not  that  only,  but  whether  the  husband 
himself  shall  be  allowed  to  hide  behind  the 
ample  skirts  of  his  wife,  in  case  of  his 
"torts,"  to  the  ruin  of  the  victim  of  his  ill- 
advised  action.  So  far  as  the  proviso  at  the 
end  of  section  2410  is  concerned,  I  fail  to  see 
what  importance  it  has  there.  It  is  merely 
declaratory  of  what  would  be  the  law  with- 
out it,  and  adds  no  force  to  the  section  of  the 
^ct.  It  is  a  literal  copy  of  a  section  in  the 
act  of  1879,  and  had  all  the  force  in  that  act 
which  it  has  in  this.  It  has  been  argned. 
however,  that  since  this  proviso  says  that 
liens  for  labor  and  materials  and  judgments 
for  community  debts  are  chargeable  upon 
community  real  estate,  it  is  to  be  taken  as  an 
instance  of  expressio  unU,  alterum  excludit, 
and  therefore  no  other  obligation  is  to  be 
recognized.  But  let  it  be  remembered  that 
the  maxim  quoted  is  a  common-law  maxim, 
and  the  argument  is  one  for  strictness  of  con- 
struction; whereas  it  is  one  of  the  require- 
ments of  the  act  in  question  that  the  com- 
mon-law rules  of  construction  are  not  to 
prevail  here,  and  that  all  its  provisions  are  to 
be  construed  liberally,  but  liberality  can  cer- 
tainly not  be  predicated  of  a  ruling  that 
shields  property  from  levy  for  a  debt  of  the 
owner. 

A  community  debt,  within  the  meaning  of 
the  act  of  1881,  ought  to  be  any  liability  in- 
curred by  either  husband  or  wife  during  their 
marriage,  and  which  is  not  a  separate  debt 
by  its  express  terms,  or  by  reason  of  its  being 
patently  for  the  exclusive  benefit  of  the  sep- 
arate property  of  the  party  contracting  it. 
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This  has  been  substantially  the  construction 
put  upon  the  term  ever  since  the  community 
property  laws  liave  existed  here,  by  the  busi- 
ness men  of  the  state  as  well  as  the  legal 
fraternity.  To  depart  from  it  now  will,  in 
my  judgment,  greatly  disturb  the  safety  of 
business  interests,  and  unsettle  titles  to  an 
alarming  extent,  and  to  bold  wilb  the  appel- 
lant is  not  logically  necessary,  under  the 
terms  of  the  statute.  I  cannot  believe  that 
it  was  the  intention  of  the  legisltiture  of 
1881  to  withdraw  all  this  community  real 
estate  from  liability  for  accommodation  in- 
dorsements,, guaranties,  and  especially  of- 
ficial lx)ndB,  as  well  as  the  hundred  engage- 
ments that  married  men  enter  into  everyday, 
but  which  have  no  relevancy  to  their  com- 
munity interests,  and  cannot  be  said  to  bene- 
fit them.  It  is  said  that  these  obligations 
can  be  made  good  by  securing  the  signature 
of  the  wife,  but  I  deny  it.  If  the  signature 
of  a  husband  to  tlie  bond  of  a  county  treas- 
urer does  not  make  the  obligation  collectible 
out  of  his  community  real  property,  because 
the  debt  is  not  one  for  the  benefit  of  the 
community,  it  is  idle  to  say  that  adding  the 
signature  of  the  wife  will  change  the  char- 
acter of  the  debt,  and  make  it  so  collectible; 
and  so  on.  The  combinations  and  confusions 
are  endless,  if  this  doctrine  is  once  announced. 
The  judgment  should  be  affirmed. 


(83  Cal.  S5S) 

Tbopb  v.  Kbkns.    (No.  11,186.) 
{Supreme  Court  of  Cnllfomla.    April  6, 1890.) 

HORTOAOB— FOBBCLOSUBE— ArrOBNBTS. 

1.  A  mortgrsgee  who  purchases  the  mortgaged 
premises  at  foreclosure  sale  is  not  restrictea  in 
gaining  possession  of  the  premises  to  a  writ  of  as- 
sistance, but  may  bring  ejectment. 

2.  Plaintiff  and  defendant  stipulated  as  to  what 
the  judgment  in  a  foreclosure  suit  should  be. 
Afterwards  plaintiff's  attorney,  in  the  absence  of 
plainUS  and  without  his  Imowledge  or  consent, 
changed  the  stipulation  by  agreement  with  defend- 
ant and  his  attorney  so  as  to  make  the  judgment  in- 
clode  less  land  than  it  originally  indaaed.  The  de- 
cree, by  inadvertence,  was  drawn  according  to  the 
original  stipulation.  Held,  that  the  judgment 
wonld  not  be  disturbed,  as  the  power  to  make  such 
a  change  was  not  within  the  implied  authority  of 
an  attorney.' 

8.  Where  a  mortgage  purports  to  convey  the 
whole  of  a  lot  in  fee,  but  the  mortgagor  has  made 
a  prior  conveyance  of  a  part  of  it  to  a  third  person 
on  condition  that  he  would  maintain  a  well  and 
water-tank  on  the  premises,  and  the  well  is  after- 
wards closed  aijd  the  tankremoved,  the  mortgagee 
who  purchases  at  a  subsequent  sale  under  a  decree 
of  foreclosure  acquires  title  to  the  whole  of  the 
premises  under  Civil  Code  Cal.  §  2930,  which  pro- 
vides that  "title  acquired  by  the  mortgagor  subse- 
quent to  the  execution  of  the  mortgage  inures  to 
the  mortgagee  as  security  for  the  debt  in  like  man-' 
lier  as  if  acquired  before  the  execution. " 

In  bank.  On  rehearing.  For  former  opin- 
ion, see  20  Pac.  Rep.  82. 

Action  of  ejectment  by  F.  H.  Trope  against 
Peter  Kerns.    Defendant  appeals.    For  fur- 

>  Concerning  the  extent  of  the  implied  authority 
of  an  attorney,  see  Daniels  v.  City  of  New  London, 
(Conn.)  19  Atl.  Rep.  573,  and  note;  liock  Co.  v. 
Harwell.  (Ala.)  6  South.  Rep.  750,  and  note;  Ha- 
verty  v.  Haverty,  (Kan.)  11  Fac.  Rep.  Se4,  and  note. 


mer  report  see  20  Pac.  Rep.  82.  Civil  Code 
Cal.'§  2930,  provides  that  "title  acquired  by 
the  mortgagor  subsequent  to  the  execution  of 
the  mortgage  Inures  to  the  mortgiigee  as  se- 
curity for  the  debt  in  like  manner  as  if  tic- 
quired  before  the  execution. " 

a.  M.  F.  Soto,  {Herman  cf-  Soto,  of  coun- 
sel,) for  appellant.  Qeil  &  Morehouse,  for 
respondent. 

McFarlamo,  J.  Ejectment  for  a  lot  of 
land  in  Salinas  city.  Judgment  went  for 
plaintiff,  and  defendant  appeals  upon  th» 
judgment  roll.  PlaintifF  claimed  title  through 
the  foreclosure  of  a  mortgage  executed  to  liim 
by  defendant  which  included  the  said  lot. 
Plain  tifC  was  the  purchaser  at  the  sale  under 
the  decree  of  foreclosure,  and,  the  time  for 
redemption  having  expired,  he  received  a 
sheriff's  deed  for  the  premises. 

1.  Defendant,  in  addition  to  a  denial  of  th» 
averments  of  the  complaint,  made  a  plea  in 
abatement  founded  on  the  point  that,  as  plain- 
tiff might  have  had  a  writ  of  assistance  in  the 
foreclosure  suit,  therefore  he  cannot  maintain 
ejectment.  This  point  is  not  tenable.  A 
writ  of  assistance  is  a  summary  proceedings 
which  a  plaintiff  may  sometimes  advanta- 
geously avail  himself  of ;  but  such  proceedi  ngs 
are  not  res  adjudicata  as  to  many  questiona 
th^t  may  arise,  and  a  right  to  the  writ  does 
not  deprive  a  party  of  the  fuller  remedy  af- 
forded by  an  ordinary  action.  The  cases  cited 
by  appellant  are  nut  in  point,  and  we  have 
been  referred  to  no  case  which  restricts  a  party 
to  a  writ  of  assistance. 

2.  Defendant  filed  a  cross-complaint, which 
stated  certain  facts  upon  which  he  contends- 
the  decree  of  foreclosure  should  have  omitted 
a  certain  part  of  the  eastern  end  of  the  lot, 
and  that,  by  mistake,  such  part  was  included 
in  the  decree,  and  that  the  mistake  was  not 
discovered  until  the  commencement  of  tliia 
action.  With  respect  to  this  matter  the  court 
finds  these  facts:  In  the  foreclosure  suit  the 
defendant  herein,  Kerns,  and  his  assignee  in 
insolvency,  Franks,  and  certain  other  per- 
sons were  made  parties  defendant.  All  the 
defendants  suffered  default  except  Kerns  and 
Franks,  who  filed  demurrers  to  the  complaint. 
Afterwards  an  agreement  was  made  between 
the  plaintiff  and  said  Kerns  and  Franks  "that 
said  demurrers  were  to  be  withdrawn,  and 
plaintiff  Wiis  to  be  permitted  to  take  a  judg- 
ment and'  decree  fur  the  sale  of  the  land  de- 
scribed in  the  complaint  herein;  and  thereup- 
on findings  and  decree  were  drawn  up  in  ac- 
cordance with  said  agreement,  and  also  a  stip- 
ulation embodying  the  agreement  of  said  par- 
ties aa  aforesaid ;  that  afterwards,  on  the  27tb 
day  of  April,  1880,  the  attorneys  of  the  re- 
spective parties,  and  also  defendant  Kerns, 
appeared  in  open  court,  and  said  attorneys 
agreed  to  alter  and  change  said  stipulation  by 
inserting  therein  these  words:  To  the  base 
of  J.  B.  Iverson's  tank  frame.  "And  the  same 
was  so  altered  and  changed,  and  then  and 
there  the  same  was  signed  by  said  attorneys 
of  plaintiff  and  defendants;  but  neither  th» 
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said  F.  n.  Trope  nor  the  said  Franks,  as- 
signee, were  in  court,  or  at  an^^time  consent- 
ed thereto  or  bad  any  Itnowledge  thereof." 
The  mortgage  also  included  otiier  land  than 
that  described  in  the  complaint.  It  is  further 
found  tliat  the  judgment  was  entered  in  ac- 
cordance with  the  original  stiptilation  of  the 
parties,  which  embraced  the  whole  of  the  lot, 
and  not  in  accordance  with  the  change  whicli 
the  attorneys  made  or  attempted  to  make,  by 
which  a  part  of  tlie  lot  would  have  been  ex- 
cluded from  the  decree.  The  attorneys  In- 
tended the  decree  to  conform  to  their  altera- 
tion of  the  stipulation,  but  by  inadvertence  of 
the  said  attorneys  it  followed  the  original 
stipulation;  and  "at  no  time  or  place  did 
plaintiff,  Trope,  or  defendant,  Franlcs,  as- 
signee, know  of  any  change  in  said  stipular 
tion,  or  authorize  said  change,  and  the  said 
judgment  and  decree  was  entered  as  they  in- 
tended and  as  they  bad  agreed,  and  not  other- 
wise." 

Waiving  the  questions  whether  defend- 
ant lost  by  laches  any  right  which  he  might 
have  had  to  reform  the  judgment,  and  wheth- 
er the  matters  set  up  in  >iis  cross-complaint 
could  be  used  as  a  defense  or  remedy  in  this 
present  action,  we  think  that  the  judgment 
in  the  foreclosure  suit  slionid  not  he  dis- 
turbed. To  what  extent,  and  under  what 
circumstances,  an  attorney  can  compromise 
and  give  away  the  rights  or  property  of  his 
client  is  not  entirely  clear.  The  subject  will 
be  found  fully  discussed,  and  many  authori- 
ties cited,  in  Preston  v.  Hill,  50  Cal.  43.  The 
decisions  which  go  the  furthest  in  main- 
taining such  power  on  Ibe  part  of  an  attor- 
ney admit  that  as  an  abstract  proposition  a 
mere  general  retainer  does  not  give  the  pow- 
er, but  go  upon  the  theory  that,  nothing  ap- 
pearing to  the  contrary,  it  will  be  presumed 
tbat  the  attorney  acted  witii  the  consent  and 
under  the  direction  of  the  client.  But  the 
attorney  bas  no  power  to  make  the  compro- 
mise against  or  without  the  consent  of  the 
client,  if  that  want  Of  consent  is  k  no  wn  to  the 
i^posite  party.  Id.  And  we  think  that  the 
case  at  bar  comes  fairly  within  the  latter 
principle.  Here  the  defendant  had  made  an 
express  stipulation  with  plaintiff  himself  as 
to  what  the  judgment  should  be.  He  knew 
what  the  latter's  mind  wais  in  the  premises, 
and  he  knew  that  plaintiff  went  away  with 
the  expectation  that  judgment  would  be  en- 
tered in  accordance  with  the  stipulation. 
Under  these  circumstances  he  had  no  right 
to  presume  that  the  attorney  changed  the  stip- 
ulation with  the  consent  of  his  client. 

3.  A  few  years  before  the  execution  of  the 
mortgage  the  defendant  Kerns  conveyed  to 
one  Iverson  a  small  piece  of  the  eastern  end 
of  said  lot  upon  condition  tbat  Iverson  would 
erect,  keep,  and  maintain  a  well,  water-tank, 
and  appurtenances  necessary  to  supply  the 
tank  witii  water,  and  permit  Kerns,  his  heirs 
and  assigns,  to  use  all  the  water  that  he  or 
they  might  require,  the  estate  granted  to  ter- 
minate when  Iverson  ceased  to  maintain  said 
well  and  tank  and  supply  such  water.    Ivor- 


son  constructed  the  well  and  tank,  and  fur- 
nished the  water  until  January,  1883,  when 
he  closed  the  well,  removed  the  tank,  and 
ceased  to  use  the  land .  Under  these  facts  ap- 
pellant argues  that  plaintiff,  by  virtue  of  his 
mortgage  and  its  foreclosure,  did  not  acquire 
any  title  to  the  part  of  the  lot  thus  conveyed 
to  Iverson  upon  condition  as  aforesaid;  and 
a  good  deal  oflearning  is  ingeniously  expend- 
ed on  the  point.  But  appellant  mortgaged 
the  whole  lot  in  fee,  and  is  estopped  from  de- 
nying that  the  estate  mortgaged  is  less  than 
an  estate  in  fee-simple,  and  the  sale  under 
the  decree  carried  any  subsequently  acquired 
title.  Association  v.  Yiera,  48  Cal.  572;  Orr 
V.  Stewart,  67  Cal.  276,  7  Pac.  Rep.  693. 
Plaintiff  also  claims  title  under  a  sale  from 
Franks,  assignee  in  insolvency  of  defendant; 
but  it  is  unnecessary  to  discuss  that  title. 
The  findings  were  sufficient,  and  we  see  no 
errorin  the  record.    Judgment  affirmed. 

We  concur:   Thornton,  J.;  Shabfstein, 
J.;  Pateoson,  J.;  Fox,  J. 


■      (8g  Cal.  ESS) 

Howell  o.  Slauson.    (No.  13,218.) 
(Supreme  Court  of  Calif  omia.    March  31,  1880.) 
liTDBMNiTr  School  Lands— Fiuno  Trahscript. 

1.  A  list  of  lands  selected  by  the  state  as  in- 
demnity for  the  loss  of  school  lands,  prepared  and 
certified  by  the  general  land-offloe  of  the  United 
States,  and  transmitted  by  it  to  the  local  land- 
office,  vests  the  title  to  the  lands  in  the  state  as  ef- 
fectually as  a  patent,  and  the  title  so  transferred 
relates  back  to  the  date  of  the  selection  of  the  land 
by  the  state.  MoCreery  v.  Haskell,  7  Bup.  Ct  Rep. 
176,  followed. 

2.  A  transcript  of  the  original  list  of  the  in- 
demnity lands  selected  by  the  state,  which  tran- 
script Is  prepared  in  the  general  land-offloe,  and 
transmitted  by  it  to  the  local  land-offloe,  and  wfaioh 
is  subsequent^  treated  as  properly  authenticated 
both  by  the  local  and  general  land-offices,  cannot 
be  attaclted  because  of  the  alleged  sparious  signa- 
ture of  the  commissioner  of  the  general  land-office 
in  an  action  to  qiUet  title  by  a  patentee  of  the 
United  States  against  a  purchaser  from  the  state 
of  a  quarter  section  of  the  listed  land. 

8.  An  indorsement  on  the  transcript,  "Re- 
ceived and  filed  December  6, 1871, "  and  testimony 
by  the  register  of  the  local  land-office  that  he  re- 
ceived the  transcript  from  the  general  land-offloe, 
and  that  it  was  deposited  as  part  of  the  records  of 
the  office,  is  sufficient  evidence  of  filing  in  the  lo- 
cal land-offloe,  though  it  lacks  a  file-mark. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Los  Angdes 
county;  A.  W.  HinrroN,  Judge. 

W.  T,  WilUama,  for  appellant.  Hough' 
ton.  Silent  dk  Campbell,  for  respondent. 

Gibson,  C.  This  action  was  brought  to 
quiet  title  to  a  portion  of  the  S.  W.  4  of  the 
S.  E.  ^  of  section  18*  township  2  S.,  range 
13  W.,  S.  B.  M.,  and  to  recover  the  posses- 
sion thereof.  Defendant  had  judgment: 
from  which,  and  an  order  denying  a  new 
trial,  plaintiff  appeals. 

The  plaintiff  claims  title  by  virtue  of  mesne 
convpyances  from  L.  Ketchum,  a  patentee  of 
the  United  States;  and  the  defendant,  under 
similar  conveyances  from  F.  S.  Clougk  and 
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P.  H.  Kewblll,  patentees  of  the  state  of  Cali- 
fornia, ana  also  by  his  own  adverse  possua- 
sion,  and  by  virtue  of  a  judgment  of  the 
late  district  court  of  the  seventeenth  judicial 
district,  rendered  in  an  action  involving  the 
right  to  the  possession  of  tlie  premises  in  dis- 
pute, prosecnted  by  Clongh  and  Newbill 
against  Ketch  um.  The  facts,  as  shown  by 
the  findings,  are  these:  April  22,  1868,  the 
plat  of  the  survey  of  the  land  in  question  was 
filed  in  the  United  States  land-office  at  San 
Francisco;  the  land  then  being  within  the 
San  Francisco  land-district.  Afterwards,  on 
the  formation  of  the  Los  Angeles  land-dis- 
trict, which  included  the  same  land,  the  plat 
was,  on  November  21, 1871,  transferred  to  and 
filed  in  tlie  otHce  of  that  district  at  Los  An- 
geles. On  the  same  date  that  the  plat  was 
Bled  in  the  San  Francisco  office,  the  state  of 
California  selected  the  quarter  section,  in- 
cluding the  land  in  question,  in  lieu  of  other 
lands,  which  selection  was  approved  on  No- 
vember 24,  1871,  and  on  the  same  date  duly 
listed  and  certified  over  to  the  state  as  an  in- 
demnity in  lieu  of  school  lands  granted  to 
the  state,  which  were  included  within  a  pri- 
vate land  claim.  L.  Eetchnm,  on  Septem- 
ber 10,  1869,  being  then  entitled  to  pre-empt 
land  under  the  laws  of  the  United  States, 
entered  and  settled  upon  the  quarter  section 
above  mentioned ;  and  on  April  5, 1876,  upon 
payment  of  the  government  price,  he  received 
a  certificate  of  purchase  for  it  aa  such  pre- 
emptioner.  Subsequently,  on  the  IStli  of 
November,  1880,  a  patent  for  the  land  was 
issned  to  him  by  the  United  States.  An  ap- 
plication to  the  register  of  the  state  land- 
office  to  purchase  the  same  quarter  section 
was  duly  made  by  one  Charles  Whipple,  a 
competent  person,  prior  to  the  18th  day  of 
April,  1872,  on  which  date  a  certificate  of 
purchase  therefor  was  issued  to  Whipple. 
This  certificate  was  assignud  and  transferred 
to  Clongh  and  Newbill,  July  16,  1872.  It 
appears,  from  the  evidence,  that  on  May  24, 
1873,  a  patent  for  the  land  was  issued  by  the 
state  to  Clough  and  Newbill.  The  findings 
further  disclose  that  L.  Ketchum  remained 
in  possession  of  the  premises  until  Septem- 
ber 12,  1873,  on  wliich  date  be  was  removed 
by  the  sherifl  on  a  writ  of  execution  issued 
upon  a  judgment  of  the  late  district  court  of 
the  seventeenth  judicial  district,  rendered  in 
aa  action  brought  by  Clongh  and  Newbill 
against  him  to  recover  the  possession  of  the 
property,  since  which  time  Ciough  and  New- 
bill  and  tbeir  grantees  have  retained  the  ex- 
elusive  possession  of  the  property. 

The  question  arising  upon  these  facts  is 
whether  the  United  States  parted  with  Its 
title  to  the  quarter  section  in  controversy  be- 
fore L.  Ketchum,  through  whom  appellant 
claims,  entered  and  settled  upon  the  land  as  a 
pre-em  ptioner.  The  ass  u  mption  of  the  appel- 
lant with  regard  to  this  question  is.  and  it 
constitutes  bis  main  contention,  that  as  the 
■document  received  in  evidence,  against  his  ob. 
Jection,  as  prottf  of  the  listing  of  the  land  in 


question  to  the  state  of  California,  was  not 
shown  to  be  the  original  record,  nor  a  certi- 
fied copy  of  the  original  record,  no  other  evi- 
dence of  such  listing  having  been  offered, 
there  was  no  evidence  that  the  land  had  ever 
been  listed  to  this  state.  The  certificate  and 
approval  appended  to  the  list  are  as  follows: 
"  Department  of  the  Interior.  General  Land- 
Ofllce.  24th  November,  1871.  It  is  hereby 
certified  that  the  tracts  described  in  the  fore- 
going lists  are  embraced  in  the  original  lists 
now  on  file  in  this  office  of  lands  selected 
as  indemnity  for  deficiencies  in  the  town- 
ships named,  which  indemnity  school  selec- 
tions are  authorized  in  the  above-cited  acts 
of  congress  of  March  8,  1853,  February  26, 
1859,  and  July  28,  1866.  It  is  further  certi- 
fied that  said  tracts  have  been  examined  and 
compared  with  the  township's  plat  of  traot- 
boolcs  of  this  office,  and  that  the  indemnity  is 
improperly  due  to  the  townships  for  which 
selected,  are  found  to  be  subject  to  selection, 
and  are  free  from  conflict,  and  it  is  therefore 
recommended  that  the  lists  be  approved,  sub- 
ject to  any  valid  interfering  rights  which 
may  have  existed  at  the  date  .of  selection. 
WiLUS  Drumhond,  Commissioner.  De- 
partment of  the  Interior,  24th  November, 
1871.  The  foregoing  list  is  hereby  approved, 
subject  to  any  valid  interfering  rights  which 
may  have  existed  at  the  date  of  selection.  C. 
Delano,  Secretary."  The  foregoing  certifi- 
cate shows  that  tiie  document  is  a  transcript 
of  the  original  list  retained  on  file  in  the  gen- 
eral land-office,  and  is,  we  think,  sufficient  in 
form.  The  second  paragraph  of  the  certifi- 
cate is  not  clear,  bnt  it  is  evident  that  the 
word  "improperly"  used,  in  it  is  either  a 
clerical  or  typographical  error,  as,  taken  in 
connection  with  the  context,  the  negative  pre- 
fix to  the  word  should  be  omitted.  When 
so  read,  its  meaning  is  clearer.  Regard- 
ing the  reception  of  the  document  from  the 
general  land-office,  H.  0.  Austin  testified: 
"I  was  register  of  the  land-office  of  Los 
Angeles  in  1871,  and  for  two  years  before 
that  time.  I  remember  that  there  was  in 
the  office  a  list.  No.  1,  Indemnity  School 
Selection.  [Upon  being  shown  a  list  intro- 
duced in  evidence,]  I  believe  that  to  be  the 
original  document,  as  filed  in  the  district 
land-office  by  myself,  some  time  in  1870  or 
'71.  I  received  it  as  register  of  the  CJnited 
States  land-office  of  Los  Angeles  district  from 
the  commissioner  of  the  general  land-office  at 
Washington."  J.  D.  Bethune,  the  register 
of  the  land-office  at  Los  Angeles,  who  pro- 
duced the  document,  testified  that,  although 
he  did  not  find  any  filing  mark  upon  it,  he 
found  it  on  file  in  his  office;  that  it  was  de- 
livered to  him  as  a  part  of  the  records  of  said 
office,  and  "  was  much  worn,  soiled,  and  torn, 
and  no  seal  appeared  upon  it."  In  an  attack 
upon  the  genuineness  of  the  signature  of 
Commissioner  Drummond,  J.  L.  Ayers  testi- 
fied that  he  was  familiar  with  the  signature 
of  tlie  latter,  bad  frequently  seen  him  write, 
and  had  corresponded  with  him,  and  the  sig- 
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nature  referred  to,  purporting  to  be  that  of 
Willis  Drummond,  was  not  genuine.  Ex- 
Bet;ister  Austin's  testimony  tended  to  cor- 
roborate this  witness  as  to  tlie  character  of 
the  same  signature.  Whetlier  the  signature 
was  genuine  or  not,  it  Is  now  too  late  to  at- 
tack the  document  on  account  of  any  defect 
in  the  authentication  of  it.  It  was  made  in, 
and  transmitted  from,  the  department  of  the 
United  States  government,  where  the  duty 
to  make  and  transmit  it  resided.  The  regis- 
ter of  the  land-offlce  at  Los  Angeles  treated 
it  as  having  been  properly  autlientlcated,  and 
it  is  evident  that  it  was  so  regarded  by  the 
general  land-otfice,  from  the  fact  that  the 
commissioner,  by  a  letter  of  instruction  to 
the  register  and  receiver  of  the  Los  Angeles 
district,  Bled  in  their  office  May  25,  1885,  at- 
tempted to  cancel  the  list  to  the  extent  of 
the  quarter  section  in  contest  here. 

We  think  the  state  had  a  right  to  rely  upon 
the  presumption  that  the  officers  of  the  gen- 
eral land-office  properly  performed  their  offi- 
cial duty  in  listing  and  certifying  the  lieu 
land  in  question  to  it.  The  Eureka  Case,  4 
Sawy.  319. 

It  is  also  urged  that  the  list  was  never 
filed  in  the  land-office  at  Los  Angeles,  but 
this  indorsement  appears  upon  it:  "Los 
Angeles  Land-District,  List  No.  1,  received 
and  filed  December  5,  1871;"  and  that  it  was 
so  received  and  filed  is  established  by  ihe  tes- 
timony of  ex-Register  Austin,  above  quoted. 
His  testimony  would  be  sufficient  without  the 
indorsement,  because  a  paper  is  deemed  to 
be  filed  when  presented  at  the  proper  office, 
and  deposited  with  the  papers  therein.  Tre- 
gambo  v.  Mining  Co.,  57  Cal.  501.  When 
the  list  was  made,  certified,  and  transmit- 
ted in  this  case,' it  conveyed  the  legal  title 
to  the  state  as  effectually  as  a  patent  would 
have  done:  and  the  title  so  transferred  relat- 
ed back  to  the  date  when  the  selection  was 
made,  and  reported  to  the  local  land-office. 
McCreery  v.  Haskell,  119  U.  8.  327,  7  Sup. 
Ct.  Rep.  176.  In  that  case  it  was  said: 
"Where,  by  reason  of  the  loss  of  the  school 
sections,  a  selection  is  made  of  other  lands, 
the  list  certified  operates  upon  the  selection 
as  of  the  day  when  made  and  reported  to  the 
local  land-office,  and  cuts  off,  as  would  a 
patent  in  such  cases,  all  subsequent  claim- 
ants. "  The  facts  of  that  case  and  this  are 
somewhat  similar.  There  the  plaintiff's 
claim  of  title  rested  upon  a  patent  of  the 
United  States  dated  October  29,  1879,  based 
upon  an  alleged  pre-emption  of  the  land,  up- 
on which  he  had  settled  December  21,  1869, 
filed  his  declaratory  statement  therefor  No- 
vember 28,  1871,  and  received  his  certificate 
of  purchase  in  April,  1876;  while  that  of  one 
of  the  defendants,  who  was  the  real  party  in 
interest,  was  deruigned  from  the  state  of 
California  through  a  patent  of  the  latter  to 
one  Keller,  dated  March  4,  1874,  which  was 
based  upon  a  certificate  of  purchase  of  the 
land  given  December  21,  1871.  Theselection 
of  the  land  was  made  by  the  state  on  the  22d 


of  April,  1868;  as  the  court  said:  "Nearly 
one  year  and  eight  months  before  the  alleged 
settlement  of  plaintiff."  It  was  accordingly 
held  that  plaintiff  had  no  title.  It  does  not 
appear  in  the  report  at  what  time  the  land 
was  listed  and  certified  over  to-the  state;  but, 
as  the  land  was  actually  listed  and  certified 
over,  the  date  was  immaterial,  in  view  of  the 
fact  that  the  selection  by  the  state  had  been 
made  prior  to  plaintiff's  attempt  to  pre-empt 
the  land.  In  the  case  at  bar  the  selection  of 
the  lieu  land  in  question  was  made  by  the 
state  on  the  22d  of  April,  1868,  and  the  sub- 
sequent listing  of  it  by  the  United  States 
vested  the  title  in  the  state  as  of  that  date; 
consequently,  Ketchum  acquired  no  right  to 
the  land  by  his  attempt  made  thereafter  to 
acquire  the  same  as  a  pre-emptioner,  and  the 
patent  of  the  United  States  issued  to  him  as 
such  pre-emptioner  conveyed  nothing.  Mc- 
Creery v.  Haskell,  supra;  Pratt  v.  Crane,  58 
Cal.  533. 

The  attempt  of  the  commissioner  of  the 
general  Innd-ufflce  to  cancel  the  state's  selec- 
tion of  the  land  and  the  listing  of  the  same  to 
tl)e  state  by  the  United  Slates,  above  referred 
to,  made  13  years  after  the  state  bad  sold 
the  land  to  Whipple,  was  fruitless,  because 
the  United  States  had,  as  we  have  seen, 
parted  with  all  its  title  to  the  land  when  the 
same  was  listed  to  the  state.  Tubbs  v.  Wil- 
hoit,  73Cal.61. 14Pac.  Rep.  361.  The  same 
result  would  follow  even  if  we  assume  with 
appellant,  in  accordance  with  the  certificate 
of  the  commissioner  and  the  approval  of  the 
secretary  of  the  interior,  appended  to  the  list, 
that  the  approval  of  the  state's  selection  of  the 
land  was  subject  to  valid  interfering  rights 
at  the  date  of  the  list,  because,  as  we  have 
seen,  Ketchum,  through  whom  appellant 
claims  title,  had  made  no  connection  with 
the  title  of  the  United  States  prior  to  the 
date  when  the  state  initiated  its  right  by  se- 
lecting the  land,  and  reporting  the  same  to 
the  proper  authorities. 

From  the  foregoing,  we  think  it  apparent 
that  the  trial  court  was  correct  in  its  conclu- 
sion of  law  to  the  effect  that  at  the  com- 
mencement of  the  action  the  defendant  held 
the  legal  title  to  the  land,  and  was  rightfully 
in  possession  of  it. 

The  other  conclusion  reached  with  regard 
to  the  title  acquired  by  the  defendant  and  his 
predecessors  by  adverse  possession  adds 
nothing  to  defendant's  legal  title,  because 
such  possession  was  held  under  the  legal  title; 
and,  as  the  plaintiff  and  his  predecessors  had 
no  title  to  the  land,  there  was  no  title  in 
them  that  an  adverse  possession  could  over- 
come. Again,  as  the  claim  of  title  made  by 
them  was  nut  coupled  with  the  possession  of 
the  land  claimed,  it  therefore  amounted  to 
nothing  more  than  a  mere  assertion  of  an  ad- 
verse claim  that  time  could  not  ripen  into  a 
prescriptive  title;  for  no  claim  of  title  with- 
out actual  and  exclusive  possession  for  tb» 
period  prescribed  by  the  statute  of  limitation» 
will  create  a  title  by  prescription. 
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We  advise  that  the  judgment  and  order 
appealed  from  be  aflSrmed. 

We  concur:   Belchek,  C.  C;  Hatne.  C. 

Feb  Ctjriah.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der appealed  from  are  affirmed. 


(83  Cal.  SZL) 

Jackson  et  al.  v.  Tokrence  et  ux.,  (two 

cases.    Nos.  13.133,  13,175.) 
(Supreme  Court  <)f  California.    March  8t,  1890.) 

HosBAHO  AOT)  Wipe  —  Commtjkitt  Pbopbbtt  — 
Spkoific  Febfobmange. 

1.  Thoagh  Civil  Code  Cal.  %  164,  which  provides 
that  land  acquired  after  marriage  by  eitaer  hus- 
band or  wife  is  community  property,  unless  pur- 
chased with  the  separate  estate  of  either,  raises  a 
presumption  that  property  conveyed  to  a  wife  after 
marriage  is  community  property;  yet  the  record 
of  a  deed  conveying  land  to  the  wife  for  a  recited 
consideration  is  notice  to  third  persons  of  the  ex- 
tent of  her  claim  to  the  property,  whatever  it  may 
turn  out  to  be,  and,  if  she  has  paid  for  it  out  of  her 
separate  estate,  either  in  whole  or  in  part,  she  may 
hold  it  in  the  same  proportion  on  making  proof  of 
the  fact 

2.  In  an  action  against  a  hnsband  and  wife  for 
the  specific  performance  of  a  contract  for  the  sale 
of  land  con  veyecC  to  the  wife  after  marriage,  the  fact 
that  the  intending  purchasers  caused  the  contract 
of  sale  to  be  drawn  up  in  terms  which  would  bind 
the  wife  as  well  as  her  husband,  that  they  left  the 
contract  with  her  to  be  executed,  and  that  she 
took  a  leading  part  in  the  preliminary  negotiations, 
conclusively  shows  that  the  purchasers  had  actual 
notice  that  the  wife  claimed  an  interest  in  the  land ; 
and  a  finding  to  the  contrary  will  be  rejected. 

&  Evidence  that  a  wife,  out  of  her  separate 
estate,  furnished  four-fifths  of  the  money  used  in 
making  the  first  payment  on  land  purchased,  and 
that  the  balance  was  paid  for  out  of  the  income  of 
the  property,  warrants  a  finding  that  the  wife  own- 
ed sDch  an  undivided  proportion  of  the  property  as 
the  funds  fumistied  by  her  bear  to  the  WDole 
price. 

4.  A  wife  to  whom  land  is  conveyed  after  mar- 
riage is  not  estopped  from  asserting  her  title  there- 
to by  the  fact  that  during  negotiations  by  her  hus- 
band for  it&  sale  she  stood  by  without  iuforming 
the  intending  purchasers  of  her  interest;  it  being 
the  policy  of  the  law  (Civil  Code  CaL  U  1098, 1186) 
to  permit  no  alienation  of  a  married  woman's  land 
except  by  deed  acknowledged  by  her  on  examina- 
tion separate  and  apart  from  her  hnsband,  and  after 
its  contents  have  been  fnlly  explained  to  her. 

5.  Under  CivU  Code  Cal.  JiJ  1098,  1186,  which 
provide  that  no  estate  in  the  land  of  a  married 
woman  shall  pass  "by  any  grant  purporting  to  be 
executed  or  acknowledged  by  her, "  unless  her  ac- 
knowledgment is  taken  after  an  examination  sep- 
arate and  apart  from  her  husband,  and  after  she 
has  been  infoimed  of  the  contents  of  the  instru- 
ment, an  unacknowledged  executory  contract  by  a 
married  woman  for  the  sale  of  her  land  will  not  be 
specifically  enforced. 

6.  Where  a  husband  and  wife,  owning  separate 
and  undivided  interests  in  an  hotel  and  saloon  busi- 
ness, enter  into  an  executory  contract  for  its  sale 
as  an  entirety  for  a  fixed  sum,  and  the  contract  is 
void  as  to  the  wife  because  not  acknowledged  by 
ber,  the  husband  will  not  be  compelled  to  convoy 
bis  undivided  interest,  as  it  can  not  be  inferred  that 
-when  he  entered  into  the  contract  he  intended  to 
leave  his  wife  a  co-tenant  with  the  purchasers. 

In  bank.  Appeal  from  superior  court, 
Yolo  county:  C.  H.  Gakoutte,  Judge. 

F.  B.  Baker  anii  E.  R.  Sush,  for  plaintiffs. 
^eo.  P.  Harding  and  A.  L.  Hurt,  for  de- 
fendants. 


Beattt,  C.  J.  The  defendants  are  hus- 
band and  wife,  and  the  suit  is  to  compel  spe- 
cific performance  of  tlie  following  agreement: 
"For  and  in  consideration  of  the  sum  of  $500 
to  us  in  hand  paid  by  C.  F.  Thomas  and 
George  H.  Jaickson,  the  receipt  whereof  is 
hereby  acknowledged,  we,  tlie  undersigned, 
do  hereby  agree  that  on  the  1st  day  of  Feb- 
ruary, 1886,  we  will  execute  and  deliver  to 
said  C.  F.  Thomas  and  George  H.  Jackson,  or 
their  assignees,  a  good  and  su£Scient  deed  to 
all  that  real  property  in  the  town  of  Wood- 
land, county  of  Yolo,  and  state  of  California, 
known  as  the  '  Capital  Hotel  Property,' 
bounded  on  the  north  by  Otto  Schluer,  east 
by  Galbraitb,  south  by  Main  street,  and  west 
by  First  street,  together  with  all  and  singu- 
lar the  furniture,  fixtures,  busses,  harness, 
and  all  the  personal  property  belonging  to 
said  hotel,  whether  enumerated  or  not,  ex- 
cept one  piano,  sewing-machine,  feather  bed. 
two  chairs,  and  on  that  day  to  give  to  said  C. 
F.  Thomas  and  George  H.  Jackson  possession 
of  the  same.  The  said  property  to  be  clear  of 
all  taxes,  assessments,  commissions,  liens,  or 
incumbrances  whatsoever:  provided  always, 
and  this  agreemeiit  is  upon  the  express  con- 
dition, that  the  said  C.  F.  Thomas  and  George 
H.  Jackson,  or  their  assigns,  shall  on  that 
day  pay  to  us  the  further  sum  of  nineteen 
thousand  five  hundred  dollars,  (£19,500;) 
and,  if  the  said  C.  F.  Thomas  and  George  H. 
Jackson,  or  their  assigns,  shall  fail  or  neglect 
to  pay  the  said  sum  on  that  day,  then  and  in 
that  case  we  agree  to  return  to  them  the  said 
sum  of  $500,  without  interest,  on  said  day, 
and,  after  the  said  sum  is  so  returned,  this 
agreement  to  be  void.  Dated  Woodland,  Jan- 
uary 8,  1886.  M.  H.  ToRRENCE.  Esther 
Torbenoe."  The  superior  court  found  that 
the  wife  and  the  community  owned  separate 
interests  in  the  premises,  and  made  a  decree 
compelling  a  conveyance  by  the  husband  of 
the  community  interest  upon  payment  of  its 
estimated  proportion  of  the  agreed  price,  but\ 
refused  a  decree  as  to  the  interest  of  the  wife, 
upon  the  ground  that  she,  not  having  ac- 
knowledged the  execution  of  the  contract  to 
sell,  was  not  bound  by  it.  The  husband,  in 
Caae  No.  13,133,  appeals  from  the  decree  com- 
pelling him  to  convey,  and  from  an  order  de- 
nying his  motion  for  a  new  trial.  The  plain- 
tiffs in  Case  No.  18,175  appeal  from  so  much 
of  the  decree  as  adjudges  the  wife  to  be  the 
owner  of  a  separate  interest  in  the  pramises, 
and  denies  them  any  relief  as  against  her. 
Both  appeals  have  been  submitted,  and  will 
be  considered  together. 

The  facts  upon  which  the  controversy  de- 
pends are  as  follows:  The  Capital  Hotel,  le- 
ferred  to  in  the  contract,  is  a  three-story 
building  situated  on  lot  1,  in  block  2,  of  the 
town  of  Woodland.  This  lot  is  a  rectangle, 
and  fronts  south  60  feet  on  Main  street,  and 
west  150  feet  on  First  street.  It  is  bounded 
on  the  north  by  the  lot  of  Schluer,  and  on  the 
east  by  the  lot  of  Galbraith.  But,  although 
it  is  a  single  lot,  and  covered  by  one  build- 
ing, it  was  not  all  acquired  by  the  defendants 
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at  the  same  time,  and  is  subdivided  in  a  very 
(inusual  manner.  In  Becember,  1880,  and 
subsequent  to  the  marrlHge  of  thedefendants, 
John  SroitI),  by  grant,  bargain,  and  sale  deed, 
conveyed  all  of  said  lot  to  Esther  Torrence, 
saving  and  excepting  tlie  first  story  of  the 
building  standing  on  the  east  20  feet  of  the 
south  60  feet  of  said  lot,  known  as  "Dickin- 
son's Saloon. "  Subsequently,  on  September  5, 
1881,  David  Burns,  by  grant,  bargain,  and  sale 
deed,  ronveyedto  M.  H.  Torrence  and  his  wife, 
Esther  Torrence,  the  east  20  feet  of  the  south 
60  feet  of  said  lot.  Neither  of  these  deeds 
contained  any  expression  ns  to  how  the  grant- 
ed premises  should  be  held  by  the  grantees; 
but  the  flrst  recited  a  consideration  of  $10,000 
paid  by  Esther  Torrence,  and  the  second  a 
consideration  of  $3,500  paid  by  M.  H.  and 
Esther  Torrence.  Both  deeds  were  recorded 
in  Yolo  county  long  before  the  date  of  the 
contract  with  the  plaintiffs  above  set  out. 
There  was  some  conflict  in  the  evidence  as  to 
whose  money  paid  for  the  property,  but  the 
court  found  that,  of  tlie  $10,000  paid  for  the 
parcel  first  described,  $3,200,  8-25,  wus  of 
the  sefiarate  property  of  the  wife,  and  tlie 
balance  was  of  the  community  funds.  As  to 
the  second  parcel,  the  saloon,  it  was  found 
that  tlie  entire  purchase  price  was  paid  out  of 
the  community  funds.  As  a  conclusion  from 
these  findings,  it  was  held  that  the  wifeowned 
as  her  sepurate  estate  8-25  of  the  hotel  prop- 
erty, including  the  two  upper  stories  over  the 
saloon,  with  the  furniture,  busses,  etc.,  and 
that  the  balance  belonged  to  the  community. 
It  was  found  that  the  saloon  property  was 
worth  $4,000,  and  the  hotel  property,  $16,000. 
The  husband,  in  support  of  his  appeal  from 
the  order  denying  his  motion  for  a  new  trial, 
assails  these  among  other  findings  of  the  su- 
perior court:  but,  as  they  are  attacked  upon 
the^round  that  they  are  injurious  to  his  wife, 
in  awarding  her  a  smaller  separate  interest 
in  the  property  than  she  was  rightfully  enti- 
tled to,  and  as  she  has  not  appealed,  it  is 
doubtful  if  he  could  be  heard  to  make  the 
objection.  At  all  events,  it  will  be  assumed 
for  the  present  that  the  wife  and  the  com- 
munity owned  the  property  in  the  respective 
proportions  as  found  by  the  superior  court. 
Sut-Ji  being  the  case,  on  the  6th  day  of  Janu- 
ary, 1886,  they  entei'ed  into  the  following 
written  agreement  with  one  W.  M.  Coward: 
"  Woodland,  January  6, 1886.  AV.  M.  Coward 
is  hereby  employed,  exclusively,  to  sell  our 
hotel,  complete,  with  furniture  and  buss  and 
harness,  situated  on  tlie  north-east  corner  of 
Main  and  First  streets,  Woodland,  Cal.,  on  or 
before  three  months  from  date.    Price,  $20,- 

000.     Cash,  $ .    Secured  by  mortgage 

on  the  property,  $ .    Interest  on  de- 

-  per  cent,  per  annum. 
Agent's  comrais- 


ferred  payments, - 
Term  of  credit. 

sion,  2}  per  cent.  I  hereby  agree  to  adver- 
■  tise  the  above  property,  and  use  all  diligence 
in  effecting  a  sale  of  the  same.  M.  H.  Tou- 
BEMCE.  Esther  Torkenck.  W.  M.  Cow- 
ard." Indorsed:  "Property  reserved, — pi- 
ano; two  chairs,  phisb  covered;  one  sewing- 


machine;  one  feather  bed."  On  the  following 
day.  Coward  notified  them  that  he  had  made  a 
sale  of  the  property  for  $20,000  to  the  plain- 
tiffs, and  that  he  had  received  $500  on  account 
of  the  purchase.  The  parties  were  brought  to- 
gether, and  discussed  some  details  as  to  time 
of  giving  possession,  division  of  accruing 
rents,  etc.,  whereupon  plaintiffs  drew  up,  or 
procured  to  be  prepared,  the  contract  above 
set  out,  whicli  was  left  with  the  defendants 
for  their  examination.  On  the  following 
morning,  the  day  it  bears  the  date,  they  de- 
livered the  contract  to  the  plaintiffs,signed  but 
not  acknowledged.  Mrs.  Torrence  was  never 
asked  by  either  of  the  plaintiffs  to  acknowl- 
edge her  execution  of  the  conti-act,  and  it 
would  seem  thxt  none  of  the  parties  at  that 
time  supposed  an  acknowledgment  was  neces- 
sary in  order  to  make  it  binding  jipon 
her.  The  $500  mentioned  in  the  agreement 
was  not  paid  to  the  defendants,  but  was  re- 
tained by  Coward,  pending  the  consumma- 
tion of  the  transfer.  Within  a  few  days 
after  their  execution  of  the  contract  the  de- 
fendants manifested  a  disposition  tu  repudiate 
it.  Tlie  plaintiffs  and  Coward  were  claiming 
that  it  embraced  the  saloon  as  well  as  the  ho- 
tel property,  but  the  defendants  claimed  that 
they  had  understood  and  intended  that  the 
saloon  should  be  reserved.  The  superior 
court  finds  that  this  was  a  mere  pretense  on 
tlieir  part,  put  forward  as  an  excuse  for  evad- 
ing performance  of  their  contract;  and  we 
accept  this  conclusion,  although,  when  the 
situation  of  the  property,  and  the  mode  of  its 
acquisition,  are  considered  with  reference  to 
the  terms  of  the  written  authority  to  Coward 
and  the  written  contract  with  plaintiffs,  the 
claim  of  defendants  does  not  appear  to  be 
wholly  unreasonable. 

On  the  1st  of  February,  1886,  at  the  time 
stipulated,  the  plaintiffs  made  a  tender  to  de- 
fendants of  the  balance  of  the  agreed  price 
of  the  property.  $19,500.  and  demanded  of 
them  a  deed  conveying  the  entire  premises, 
which  demand  the  defendants,  and  each  of 
them,  refused.  The 'findings  are  not  per- 
fectly explicit  as  to  this  depiaild  and  refusal; 
but  we  do  not  understand  that  there  was  any 
offer  by  plaintiffs  to  pay  except  upon  the  ex- 
press condition  that  both  defendants  should 
unite  in  a  conveyance  sufficient  to  transfer  all 
the  interest  of  each  of  them  in  the  entire  prop- 
erty, viz.,  the  whole  of  said  lot  1,  with  the 
whole  of  the  buildings  and  the  personal  prop- 
erty used  in  connection  with  the  hotel.  Their 
tender  and  demand  having  been  refused, 
plaintiffs  commenced  this  action.  In  their 
complaint  they  alleged,  inter  alia,  that  M.  H. 
Torrence  was  on  and  prior  to  Januarys,  1886, 
the  owner  of  the  whole  of  said  lot  1.  They 
set  out  the  contract  of  that  date  in  terms; 
alleged  that  the  premises  therein  described 
were  the  same  as  said  lot  1,  and  that  Esther 
Torrence,  although  not  the- owner  of  any  in- 
terest therein,  was  asserting  some  claim  of 
interest.  They  prayed  for  a  decree  compel- 
ling both  defendants  to  convey,  and  quieting 
their  title  as  against  Esther  Torrence.    Tii« 
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defendants  answered,  denying  that  M.  H. 
Torrence  was  the  exclusive  owner  of  the 
property,  and  alleging  tiiat  Esther  Torrence 
was  sole  owner  of  the  hotel  property,  and 
joint  owner  with  M.  n.  Torrence  of  the  sa- 
loon property.  They  also  alleged  that  they 
did  not  know  the  contract  embraced  the  sa- 
loon property,  or  they  would  not  have  signed 
it,  and  that  Estlier  Torrence,  discovering  that 
mistake,  and  divers  misrepresentations  in  re- 
gard to  the  sale,  had,  without  the  advice  or 
procurement  of  her  husband,  refused  to  ac- 
knowledge her  execution  of  tlie  contract,  or 
to  pt- rforra  it.  Other  matters  of  defense  were 
alleged  which  it  is  not  necessary  to  mention. 

Upon  most  of  the  matters  put  in  issue  by 
the  pleadings  the  findingsofthesuperior court 
were  in  favor  of  the  plaintiffs,  and  the  de- 
fendant Torrence  attacks  many  of  the  find- 
ings aa  bping  wholly  unsupported  by  the  evi- 
dence. We  shall  have  occasion  to  notice  one 
or  two  of  these  specifications  in  discussing 
the  legnl  questions  presented  by  the  case,  but 
in  this  general  statement  shall  mention  only 
one  point  upon  which  we  think  the  court 
failed  to  find  correctly. 

Finding  14  is  as  follows:  "That  the  said 
deed  from  said  Smith  to  Esther  Torrence  was 
a  deed  of  grant,  bargain,  and  sale,  and  pur- 
ported to  convey  the  premises  described  there- 
in to  said  Esther  Torrence  in  consideration 
of  the  sum  of  $10,000,  without  any  specifica- 
tion tlierein  that  she  should  take,  or  have,  or 
hold  the  same  as  or  for  her  separate  property 
or  estate,  or  as  a  gift  from  her  said  husband, 
or  fron>  said  Smith;  that  said  deed  was  duly 
recorded  in  the  office  of  the  county  recorder 
of  Yolo  county  on  the  17th  day  of  December, 
1880,  and  plaintiffs  had  notice  of  the  record 
of  said  deed,  but  neither  of  the  plaintiffs  had 
any  notice,  either  actual  or  constructive,  of  a 
claim  on  the  part  of  defendant  Esther  Tor- 
rence. of  any  separate  interest  in  or  to  any  of 
the  property  in  controversy,  untU  after  the 
commencement  of  this  suit."  Tliis  finding,  in 
addition  to  being  in  conflict  with  the  allega- 
tion contained  in  complaint,  that  Esther  Tor- 
rence was  asserting  a  claim  to  an  Interest  in 
the  property,  is  self-contradictory.  It  is  sim- 
ply impossible  that  the  plaintiffs  could  have 
been  without  constructive  noticeof  her  claim, 
with  the  deeds  of  record  purporting  to  convey 
it  to  her.  All  intending  purchasers  or  in- 
cumbrancers were  bound  to  take  notice  that 
the  property  was  hers  in  the  proportion  that 
it  had  been  paid  for  with  her  funds,  and  what 
that  proportion  was  they  were  bound  to  know 
at  their  peril.  It  is  true  that,  with  respect 
to  conveyances  to  married  women  expressing 
a  valuable  consideration,  and  made  prior  to 
the  recent  amendment  to  section  164 '  of  the 


>  Civil  Code  CaL  {{ 162, 168,  provide  that  all  prop- 
erty owaed  by  either  husband  or  wife  before  mar- 
riage, and  that  acquired  afterwards,  with  the  rents 
acu  profits  thereof,  or  by  gift,  devise,  or  descent, 
staall  be  separate  proper^.  Section  164  provides : 
"All  other  property  acquired  after  marriage,  by 
either  husband  or  wife,  or  both,  is  community 
property. " 


Civil  Code,  (St.  1889,  p.  328.)  the  presump- 
tion is  that  the  property  conveyed  belongs  to 
the  community,  and  is  subject  to  the  control 
and  disposition  of  the  husband  alone.  But 
this  is  a  mere  rule  of  evidence,  fixing  the 
onus  prohandi  in  cases  where  the  question 
of  ownership  is  in  litigation,  and  is  entirely 
consistent  with  the  doctrine  that  every  pur- 
chaser has  notice,  h6r  deed  being  of  record, 
of  the  extent  of  her  claim  to  the  property, 
whatever  it  may  turn  out  to  be,  and  that  if 
she  has  paid  for  it  out  of  her  separate  estate, 
either  in  whole  or  in  part,  she  may  always 
claim  it  and  hold  it  in  the  same  proportion 
upon  making  proof  of  the  fact.  Uamsdell  v. 
Fuller,  28  Cal.  44,  45.  And  so,  also,  it  will 
be  her  separate  property  if  paid  for  by  her  hus- 
band with  community  funds,  and  by  his  di- 
rection, and  for  the  purpose  of  a  gift,  con- 
veyed to  her.  Peck  v.  Brummagim,  31  Cal. 
441.  And  see  Eraemer  v.  Kraemer,  52  Cal. 
802;  Moore  v.  Jones,  63  Cal.  12;  Schuyler  v. 
Broughton,  70  Cal.  282,  11  Pac.  Kep.  719; 
McComb  V.  Spangler,  71  Cal.  418.  12  Pac. 
Eep.  847;  Loring  v.  Stuart,  79  Cal.  200.  21 
Pac.  Bep.  651.  In  view  of  these  authorities 
it  certainly  cannot  be  denied  that  plaintiffs 
were  put  upon  inquiry  as  to  the  claims  of 
Mrs.  Torrence;  and  there  is  not  a  solntilla 
of  evidence,  nor  any  pretense,  that  plaintiffs 
ever  made  any  Inquiry  whatever,  or  that  the 
defendants,  or  either  of  them,  ever  volun- 
teered any  information  by  which  they  were 
misled.  But,  besides  this  constructive  no- 
tice, the  testimony  shows  very  conclusively 
that  both  of  the  plaintlfTsknewatand  before 
the  execution  of  the  contract  that  Mrs.  Tor- 
rence claimed  an  interest  in  the  property. 
They  do  not  even  deny  that  they  knew  she 
made  some  claim.  Jackson,  it  is  true,  says 
that  during  the  negotiations  about  the  prop- 
erty neither  of  the  defendants  informed  him 
what  interest  Mrs.  Torrence  had  in  the  prop- 
erty, and  that  nothing  was  said  about  any 
separate  Interest;  and  Thomas  testiiies  that 
he  had  no  knowledge  of  any  separate  interest 
of  Mrs.  Torrence.  But  this  means  nothing 
more  than  that  they  made  no  inquiry,  re- 
ceived no  information,  and,  therefore,  did 
not  know  what  her  interest  was.  It  does  not 
mean  that  they  were  ignorant  that  she  made 
some  claim;  and  it  is  very  evident  they  could 
not,  consistently,  have  taken  such  a  position. 
According  to  the  most  obvious  construction 
of  the  findings,  they  bad  not  only  construct- 
ive notice  of  the  form  of  the  conveyances. 
They  had  actual  knowledge  of  the  contents 
of  the  record.  But  whether  this  is  the  mean- 
ing of  the  finding  or  not,  and  whether  or  not 
the  plaintiffs  had  seen  the  written  authoriza- 
tion given  to  Coward  to  negotiate  the  sale, 
which,  as  we  have  seen,  was  signed  by  both 
husband  and  wife,  the  plaintiffs  show  by 
their  own  testimony  that  she  took  a  leading 
and  active  part  in  the  negotiations  preced- 
ing the  drawing  of  the  contract;  that  they 
caused  the  contract  to  be  drawn  up  in  terms 
which  would  make  it  her  contract  as  well  as 
her  husband's;  that  they  left  it  with  her  to 
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be  executed.  Why  should  they  have  done 
these  things  if  they  were  ignorant  that  she 
made  any  claim  to  a  separate  interest  in  tlie 
property?  Evidently,  they  were  not  igno- 
rant. They  had  both  actual  and  constructive 
notice;  and  so  much  of  the  fourteenth  find- 
ing as  declares  the  contrary  must  be  rejected 
in  considering  the  appeal. 

"VVith  this  general  statement  of  tlie  facts  of 
the  case  we  will  proceed  to  consider  such  of 
the  assignments  of  error  as  require  discus- 
sion. By  the  decree,  the  defendant  M.  H. 
Torrence  is  compelled  to  convey  to  the  plain- 
tiffs all  of  the  community  interest  in  the  prop- 
erty as  found  by  the  court  upon  payment  of 
the  agreed  price  of  $20,000,  less  8-25  of  the 
estimitted  value  of  the  liotel  property,  less 
also  the  $500  paid  at  the  date  of  the  contract, 
and  less  the  community  interest  in  the  esti- 
mated value  of  the  rents  and  profits  of  the 
whole  property  from  the  1st  day  of  February, 
1886,  the  date  wlien,  by  the  terms  of  the  con- 
tract, the  plaintiffs  were  toliave  possession. 
It  is  further  decreed  that  the  plaintiffs  be  let 
into  possession  of  the  property,  to  hold  the  sa- 
lobn  exclusively,  and  the  hotel  and  personal 
property  in  common  with  Esther  Torrence, 
17-25  to  them,  and  8-25  to  her. 

The  first  point  made  by  plaintiffs  in  sup- 
port of  their  appeal  is  that  the  superior  court 
erred  in  not  finding  that  the  whole  of  the 
property  belonged  to  the  community.  We 
think  tlie  findings  of  the  court  on  this  point 
are  not  only  fully  sustained  by  the  evidence, 
but  that  it  would  have  sustained  findings 
much  more  favorable  to  the  wife.  She  is 
found  to  be  the  owner  of  only  8-25  of  the  hotel 
property.  But  the  evidence  sliows  that  the 
price  of  this  parcel  was  $10,000,  paid  $4,000 
in  cash,  balance  on  time.  Of  the  cash  pay- 
ment, she  contributed  out  of  her  separate 
funds  $3,200,  and  her  husband  only  $800. 
In  other  words,  she  paid  in  cash  8-25  of  the 
whole  price,  and  four-fifths  of  the  cash  pay- 
ment. The  l)alance  was  paid  out  of  what 
they  jointly  earned  in  lieeping  the  hotel.  Cer- 
tainly, she  owned  no  less  proportion  of  the 
property  than  her  cash  payment  bore  to  the 
whole  price.  Indeed,  she  was  entitled  to 
more.  She  was  entitled  to  interest  on  her 
cash  payment,  and  to  have  the  amount  of 
such  interest  computed  as  a  part  of  her  con- 
tribution to  the  purchase.  And  the  court 
might  have  found,  upon  the  testimony  of  the 
husband,  that  he  intended  to  and  did  make 
his  wife  a  gift  of  the  whole  hotel  property. 
Ilis  testimony  is  to  the  effect  that  he  so  in- 
tended, and  that  the  deed  was  made  to  her  by 
his  direction.  There  is  no  evidence  that  he 
was  indebted  to  any  one  at  the  time;  and,  if 
he  was  free  from  debt,  he  bad  the  right  to 
give  her  the  property,  and  could  make  the 
gift  effectual  by  simply  directing  the  convey- 
ance to  be  made  to  her.  Peck  v.  Brumma- 
gim,  31  Cal.  441:  Dow  v.  Mining  Co.,  Id. 
653;  Ingereoll  v.  Truebody,  40  Cal.  603; 
Woods  v.  Whitnev,  42  Cal.  359;  Higgins  v. 
Iliggins,  46  Cal.  263.  This  evidence  of  the 
defendants,  to  the  effect  that  it  was  intended 


between  themselves  that  the  wife  should  be 
sole  owner  of  the  hotel  property,  la  the  only 
direct  evidence  of  their  intentions,  and  is 
diametrically  opposed  to  the  contention  of 
plaintiffs  that  Esther  Torrence  intended  to 
contribute  her  $3,200  to  the  common  stock, 
and  that  on  the  purchase  of  the  hotel  every- 
thing became,  and  continued  thenceforth  to 
be,  community  property.  There  is  nothing 
in  the  case  to  sustain  this  theory. 

But  it  is  contended  by  plaintiffs  that  Esther 
Torrence  is  estopped  from  making  any  claim 
to  the  property  because  she  did  not,  during 
the  negotiations  for  the  sale  of  it,  distinctly 
inform  them  of  the  nature  and  extent  of  her 
interest.  The  argument  is  that  a  grant  to  a 
wife  expressing  a  valuable  consideration 
creates  a  presumption  that  the  granted  prem- 
ises are  community  property;  that  an  intend- 
ing purchaser  has  a  right  to 'rely  on  this  pre- 
sumption, and,  in  the  absence  of  express  no- 
tice from  the  wife  that  she  claims  some  defi- 
nite interest,  he  is  at  liberty  to  infer,  and  act 
upon  the  inference,  that  she  has  no  interest; 
that  this  is  especially  so  when  she  is  informed 
that  her  husband  is  negotiating  a  sale  or  other 
disposition  of  the  property ;  and  that  if  under 
such  circumstances  she  keeps  silence,  she 
must  not  afterwards  be  allowed  to  assert  her 
claims,  however  well  founded.  We  think 
that,  even  in  the  strongest  case  that  can  be 
supposed,  this  is  adangerous  and  unnecessary 
doctrine.  The  intending  purchaser  of  land 
which  has  been  conveyed  to  a  marcied  woman 
is  under  no  compulsion  to  take  it  and  pay  for 
it  without  getting  her  deed,  properly  acknowl- 
edged. He  knows  her  husband  has  no  title 
to  it  except  through  the  deed  purporting  to 
convey  it  to  her,  and  that  he  can  get  no  dear 
and  perfect  title  himself  without  a  deed  from 
her.  If  she  is  willing,  deliberately,  and  with 
full  knowledge  of  her  rights,  and  of  the  ef- 
fects and  consequences  of  her  acts,  to  dis- 
claim all  interest  in  the  property,  she  will  l>e 
willing  to  sign  and  acknowledge  a  deed.  If 
she  is  uot  willing  to  sign  and  acknowledge  a 
deed,  no  other  sort  of  admission  should  be 
held  to  bind  her.  The  clearly  expressed  pur- 
pose and  policy  of  the  law  is  to  permit  no 
alienation  of  a  married  woman's  real  property 
except  by  deed  acknowledged  by  ber  on  ex- 
amination, separate  and  apart  from  ber  hus- 
band, and  after  its  contents  have  been  fuUy 
explained  to  her  by  the  ofiicer  whose  sworn 
duty  it  is  to  see  that  she  not  only  understands 
what  she  is  doing,  but  does  it  without  any 
constraint  due  to  the  presence  of  her  hus- 
band. In  place  of  all  these  safeguards  for 
her  independence  and  freedom  of  volition, 
the  doctrine  contended  for  would  substitute 
the  testimony  of  witnesses  that  when  ber 
liusband  had  asserted  a  right  to  dispose  of  her 
property  she  had  failed  to  contntdict  hlra. 
How  dangerous  a  breach  upon  the  policy  of 
the  law  designed  for  the  protection  of  married 
women  from  marital  infiiience  would  be  made 
by  tlie  establishment  of  such  adoctrine  is  too 
obvious  to  require  comment.  And,  In  addi- 
tion to  its  danger,  how  utterly  inexpedietit  it 
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would  be  I  Its  only  effect  would  be  to  en- 
courage honest  purchiiseis  to  rely  upon  un- 
certain and  doubtful  admissions  in  place  of 
the  certain,  authentic,  and  secure  admission 
of  an  aclcnow'ledged  deed,  and  to  encourage 
dishonest  husbands  to  enter  into  fraudulent 
combinations  with  simulated  purchasers  in 
order  to  defraud  their  wives.  In  other  words, 
the  establishment  of  the  doctrine  contended 
for  would  merely  tend  to  the  multiplication 
of  unnecessary  litigation,  in  which  fraud  and 
perjury  would  often  carry  the  day.  We  had 
better  hold  strictly  to  a  law  with  which  com- 
pliance in  all  cases  is  not  only  possible,  but 
easy,  and  which,  being  observed,  leaves  no 
room  for  litigation  in  which  the  jnost  easily 
manufactured  testimony  may  overwhelm  the 
right.  It  a  purchaser  cannot  get  a  married 
woman's  acknowledged  deed  for  property  the 
title  of  which  stands  in  her  name,  let  him 
keep  his  money,  and  wash  his  hands  of  the 
business. 

But,  aside  from  this  view  of  the  legal 
branch  of  this  proposition  of  the  plaintiffs, 
it  is  to  be  observed  that  in  this  case  it  rests 
upon  nu  basis  of  fact.  There  is  not  a  par- 
ticle of  evidence  that  M.  H.  Torrence  ever 
did  in  fact  represent  himself  to  be  the  sole 
owner,  or  to  have  the  sole  right  of  disposi- 
tion, of  this  property,  to  plaintiffs  or  to  any 
other  person;  and  there  was,  consequently, 
never  an  occasion  when  his  wife  was  called 
upon  to  contradict  such  an  assertion.  The 
authorization  to  Coward  to  make  the  sale 
was  signed  by  both  husband  and  wife.  The 
oral  negotiations  that  ensued  with  the  plain- 
tiffs were  conducted  by  both  husband  and 
wife.  The  written  contract  prepared  by 
plaintiffs,  in  terms,  implied  her  concurrence. 
It  was  left  by  plaintiffs  to  be  executed  by  her, 
and  it  was  signed  by  her.  There  is  no  sug- 
gestion, from  beginning  to  end,  that  M.  H. 
Torrence  claimed,  or  that  plaintiffs  under- 
stood him  to  claim,  a  right  to  dispose  of  the 
property  without  his  wife's  concurrence.  On 
the  contrary,  the  evidence  leaves- no  room 
to  doubt  that  plaintiffs  all  along  understood 
that  Mrs.  Torrence  was  claiming  an  interest 
in  the  property,  and  a  voice  in  its  disposi- 
tion. For  that  reason,  they  sought  to  bind 
her  by  a  written  contract  to  convey;  and  no 
doubt  they  then  thought,  as  their  counsel 
still  contend,  that  she  was  bound  by  the 
contract  though  she  had  not  acknowledged 
it.  Considering  themselves  secure  of  getting 
her  deed,  they  did  not  care  to  inquire  what 
her  interest  was,  and  they  never  did  inquire. 
They  did  not  intend  to  pay  for  the  property 
without  a  deed  from  her  and  her  husband, 
which  they  knew  would  operate  a  transfer  of 
the  whole  of  it,  whatever  the  respective  in- 
terests of  the  grantors  might  be. ,  What  they 
relied  on  was  not  an  admission'  by  her  that 
her  husband  had  power  to  convey,  but  the 
promise  of  her  conveyance;  and  they  sim- 
ply made  the  mistake  of  not  getting  her 
promise  executed  in  a  form  to  bind  her. 
We  conclude  that  there  was  no  estoppel 
against  Esther  Torrence  to  assert  her  rights, 


not  only  because  the  law  would  not  raise  an 
estoppel  on  the  facts  assumed,  but  becapse 
the  facts  assumed  had  no  existence. 

We  ought  not,  perhaps,  to  leave  this  branch 
of  the  case  without  noticing  the  argument  of 
counsel,  repeated  so  often,  and  with  sach  va- 
riation of  statement,  by  which  they  seek  to 
found  an  estoppel  on  a  legal  fiction.  Every 
one,  they  say,  is  conclusively  presumed  to 
know  the  law;  and,  if  it  be  the  law,  which 
they  deny,  that  a  married  woman's  executory 
contract  to  convey  land  does  not  bind  her  un- 
less it  is  acknowledged,  why  then  we  must 
impute  to  Esther  Torrence  knowledge  that 
the  contract  signed  by  her  husband  was  his 
sole  contract,  and  therefore  she  knew  that  It 
was  not  what  its  terms  imported,  but  was  an 
assertion  by  him  of  a  right  to  dispose  of  the 
whole  of  the  property  without  her  consent, 
— an  assertion  which  she  indorsed,  or,  at 
least,  failed  to  deny  when  she  ought  to  have 
denied  it.  We  think  this  is  putting  the  le- 
gal maxim  relied  on  to  a  use  never  intended, 
and  to  which  it  is  wholly  inadequate.  All , 
that  it  means  is  that  no  one  can  screen  him- 
self from  the  legal  consequences  of  his  acts 
or  omissions  by  pleading  ignorance  of  the 
law;  and  it  has  no  soi-t  of  application  to  a 
case  of  this  kind,  where  the  question  relates 
to  actual  knowledge,  motives,  and  intentions. 

The  last  proposition  made  by  plaintiffs 
on  their  appeal  is  that  the  contract  bound 
Mrs.  Torrence  to  convey,  notwithstanding 
it  was  not  acknowledged ;  and  in  support  of 
this  proposition  they  make  a  loug  and  very 
ingenious  argument.  They  cite  the  provis- 
ions of  the  Code,  which  confer  upon  mar- 
ried women  the  power  to  make  contracts  of 
all  kinds,  and  call  attention  to  the  fact  that 
there  is  no  provision  making  an  acknowledg- 
ment essential  to  the  validity  of  an  executory 
contract  of  a  married  woman  to  convey. 
But  we  think  they  give  to  the  statute  too 
narrow  and  literal  a  construction.  The  fol- 
lowing sections  of  the  Civil  Code  are  referred 
to:  "1093.  No  estate  in  the  real  property  of 
a  married  woman  passes  by  any  grant  pur- 
porting to  be  executed  or  acknowledged  by 
her,  unless  the  grant  or  instrument  is  ac- 
knowledged by  her  in  the  manner  prescribed 
by  sections  1186  and  1191."  "1186.  The 
acknowledgment  of  a  married  woman  to  an 
instrument  purporting  to  be  executed  by  her 
must  not  be  taken  unless  she  is  made  ac- 
quainted by  the  oflBcer  with  the  contents  of 
the  instrument  on  an  examination  without 
the  hearing  of  her  husband,  nor  certified  un- 
less she  thereupon  acknowledges  to  the  offi- 
cer that  she  executed  the  instrument,  and 
that  she  does  not  wish  to  retract  such  execu- 
tion." An  executQry  contract  to  convey,  if 
not  within  the  precise  letter  of  section  1093, 
as  being  a  technical  grant,  is  within  its 
meaning,  and  also  within  the  policy  of  the 
law.  Such  a  contract,  if  enforceable,  has 
theeffect  of  vesting  the  equitable  estate  in  the 
vendee,  leaving  in  the  vendor  the  dry  legal 
title,  it  is,  in  effect,  a  grant  of  the  whole 
beneficial  interest  in  the  land;  and,  unless 
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we  are  to  hold  that  the  law  deals  with  the 
Abadow  and  not  the  substance  of  things,  we 
must  conclude  that  such  instruments  are  em- 
braced by  the  section  referred  to.  Besides, 
the  speciUc  enforcement  of  contracls  is  al- 
lowed as  a  matter  of  grace,  and  not  of  right, 
and  a  court  of  equity,  will  never  lend  its  aid 
to  accomplish  by  indirect  means  what  the 
law,  or  its  clearly-defined  policy,  forbids  to  be 
done  directly.  Of  the  California  decisions 
cited  by  plaintifis  on  tliis  point,  we  think 
Bodley  v.  Ferguson,  30  Cal.  516,  and  Racouil- 
lat  V.  Sansevain,  32  Cal.  377,  are  not  in  point; 
and  Love  v.  Watklns,  40  Cal.  562,  is  op- 
posed to  their  contention.  We  hold  that  spe* 
cific  performance  of  the  unacknowledged  ex- 
ecutory contract  of  a  married  woman  to  con- 
vey her  real  pioperty  cannot  be  compelled, 
and  that  there  is  no  error  in  the  decree  of  the 
superior  court  prejudicial  to  the  plaintiffs. 

We  come  next  to  consider  the  appeal  of  the 
defendant  M.  H.  Torrence.  He  contends 
that  the  superior  court  erred  in  compelling 
him  to  convey  his  interest  in  the  property  on 
receipt  of  its  proportion  of  the  agreed  price. 
He  says  that  in  so  decreeing  the  court  com- 
pelled him  to  perform  a  contract  which  he 
never  made,  or  intended  to  make;  and  in  this 
position,  we  think,  he  is  sustained  by  the 
facts  above  stated.  The  case  is  peculiar.  A 
husband  and  wife  own  separate,  undivided 
interests  in  a  house  and  lot,  where  they  live 
and  carry  on  a  business.  They  agree  to- 
gether thnt  they  will  sell  the  whole  property 
for  a  fixed  sum.  Kecessarily,  they  intend, 
among  other  things,  to  take  up  their  abode  in 
some  other  place,  and  transfer  their  business, 
if  they  continue  in  business,  to  some  other 
establishment.  They  do  not  intend  to  sepa- 
rate themselves,— one  to  go,  and  the  other  to 
3tay.  Neither  intends  to  sell  out  bis  interest, 
and  leave  the  other  a  tenant  In  common  with 
strangers,  especially  when  the  property,  as 
here,  consists  of  both  realty  and  personalty, 
together  with  the  good-will  of  an  hotel  and 
saloon  business.  That  the  sale  shall  be  com- 
plete as  to  both  must  in  all  such  cases  be  a 
highly  material  consideration;  and  certainly 
it  Cannot  be  inferred  from  the  fact  that  tlie 
husband  is  willing  to  unite  with  the  wife  in 
making  a  complete  disposition  of  their  com- 
mon property  and  business  that  he  is  also 
willing  to  dispose  of  his  share  of  the  property 
and  business  for  a  share  of  the  price,  leaving 
his  wife  a  co-tenant  with  the  purchasers. 
The  effect  of  this  decree,  however,  in  just 
such  a  case,  is  to  compel  the  husband  to  do 
what  he  never  agreed  to  do,  and  what  it  can- 
not be  supposed  be  would  ever  have  been 
willing  to  consent  to  do.  The  only  contract 
he  executed,  or  intended  to  execute,  was  a 
contract,  in  which  his  Wife  was  to  join,  for 
the  conveyance  of  the  whole  property  for  a 
round  sum.  Until  this  contract  was  com- 
pleted by  the  accession  of  his  wife,  there  was 
no  contract  of  which  there  could  be  any 
breach  or  failure  to  perform.  As  we  have 
seen,  the  wife  never  did  execute,  and  it  never 
became  binding  upon  the  husband,  because  It 


never  bound  her.  Barl>er  t.  Burrow%  51 
Cal.  404.  His  delivery  of  the  contract  to  the 
purchasers,  if  be  did  deliver  it,  can  make  no 
difference  in  this  conclusion.  He  probably 
did  not  know  that  it  was  defectively  executed 
on  the  part  of  his  wife;  but,  if  be  did  know 
that  her  acknowledgment  was  necessary,  he 
also  knew  that  it  was  the  business  of  the 
purchasers  to  procure  her  acknowledgment 
to  be  taken  without  his  presence  and  bear- 
ing, and  he  had  a  right  to  rely  upon  their  do- 
ing what  was  necessary  to  be  done  for  their 
own  protection.  It  was  not  his  fault  that 
she  was  not  bound;  and,  as  his  agreement 
was  dependent  on  her  concurrence,  he  can- 
not be  compelled  to  convey  without  first 
making  a  contract  for  him,  and  then  enforc- 
ing compliance.  As  against  the  appeal  of 
the  plaintiffs,  the  judgment  of  the  superior 
court  is  affirmed ;  but  on  the  appeal  of  M.  H. 
Torrence  the  judgment  and  order  appealed 
from  are  reversed,  and  the  cause  remanded. 

We  concur:  Sharpstrin,  J.;  MoPar- 
LAND,  J.;  Faterson,  J.;  Thornton,  J.; 
Fox,  J. 

B«b«artiig  denied. 


—  (83  Cal.  507) 

MONTERET  COUNTT  V.  CUSHOia.      (No.  12,- 

535.) 
{Supreme  Court  of  CaUfomta.    ICaroh  SI,  UBO.) 

AfpbaIt— EHnrBNT  Dovim. 

1.  A  statement  on  appeal  from  an  order  grsnV 
Ing  a  new  trial  showed  that  the  notice  of  intention 
to  move  for  a  new  trial  set  forth  as  gronnd  ttaera- 
for  that  the  evidenoe  was  insufflolent  to  juBtify  the 
decision  as  to  value.  The  notice  of  intention,  which 
is  not  required  by  the  Ck>de  of  California  to  be  pre- 
aentod  on  appeal,  was  by  stipulation  made  part  of 
the  record,  and  did  not  set  forth  sach  Kvoand. 
JSeUL,  that  this  did  not  overcome  the  presumption 
that  the  statement  was  correct,  as  an  amended  no 
tioe  of  intention  oorresponding  to  the  one  shown 
in  the  statement  may  have  been  given. 

8.  Aa  Code  CivU  Proc.  Cal.  1 18*4,  providing 
what  the  complaint  in  prooeedinKs  in  eminent  do- 
main shall  oontaln,  does  not  mentloD  value  or 
damages,  the  burden  of  proving  value  is  on  de- 
fendant, and,  where  there  ia  no  direot  evidenoe  of 
value,  a  flnding  for  defendant  is  ground  for  a  new 
trial. 

8.  The  term  ^'private  road"  as  tMed  In  PoL 
Code  Cal.  i  8002,  providing  for  "private  or  bv- 
roads"  designates  a  partiouur  Idnd  of  public  roao. 
Following  Sherman  v.  Buick,  83  CaL  241. 

4.  Proceedings  in  eminent  domain  to  proenre  a 
right  of  way,  which  Pol.  Code,  i  2690,  aathoriaea 
the  supervisors  of  the  county  within  which  the 
road  is  to  be  located  to  Institute,  are  properly 
brought  in  the  name  of  the  county,  rather  than  In 
the  name  of  the  people. 

5.  Prooeedings  in  eminent  domain  for  a  right 
of  way  over  land  of  a  decedent's  estate  are  prop- 
erly brought  against  the  executrix  within  Code 
Civil  Proc.  %  1583,  providing  that  actions  for  the 
recovery  of  any  property,  or  the  possession  there- 
of, may  be  maintained  oy  or  against  executors 
where  the  same  might  have  been  maintained  by  or 
against  their  testators,  as  the  word  **  recovery " 
does  not  here  imply  previous  possession. 

6.  Proceedings  in  emlnentdomainmay,  on  the 
death  of  the  owner  of  the  land  be  contiaoiad 
against  the  executrix  from  the  stage  at  which 
they  then  stood. 

7.  Under  PoL  Code,  $  9600,  providing  that.  In 
prooeedings  to  acquire  a  right  of  way,  toe  board 
of  aupervisors  shall,  by  order,  direot  prooeedings 
in  eminent  domain  against  all  the  kand-owners 
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vbo  shall  not  accept  the  award  of  damages,  an 
order  merely  stating,  in  general  terms,  that  suit 
1)6  brought  against  the  non-consenting  land-own- 
ers, is  sufficient;  and  the  fact  that  the  order  di- 
rected suit  against  a  decedent  wbo,  before  his 
deatli,  had  been  before  the  board,  and  had  refused 
to  accept  the  award  of  damages,  will  not  render 
the  suit  against  his  executrix  7otd. 

8.  FoL  Code,  §  2686,  provides  that.  In  proceed- 
ings to  acquire  a  right  of  way,  the  report  of  the 
viewers  to  the  supervisors  shall  contain  "  the  es- 
timate of  damages  to  the  owner. "  It  says  nothing 
of  the  items  of  damage.  Held  that,  as  the  report 
was  not  binding  on  the  owner  as  to  damage,  it 
was  sufficient  to  report  a  lump  sum  as  the  proper 
amount  to  be  paid. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Monterey  coun- 
ty; Joim  E.  Alexander,  Judge. 

Chas.  S,  Wheeler,  fur  appelknt.  OeU  di 
Morehouse,  for  respondent. 

Hayne,  G.  This  was  a  proceeding  to  con- 
demn land  for  the  purposes  of  a  road.  The 
trial  court  gave  Judgment  for  the  defendant, 
but  subsequently  made  an  order  granting  a 
a  new  trial;  and  the  defendant  appeals  from 
that  order. 

1.  At  the  trial  the  plaintiff  put  in  evidence 
the  preliminary  proceedings  before  the  board 
of  supervisors,  tlie  report  of  the  viewers,  and 
the  proceedings  confirming  such  report,  but 
gave  no  evidence  of  the  value  of  the  property 
sought  to  be  condemned,  or  of  the  damage 
resulting  from  the  segregation.  The  findings 
show  that  the  court,  in  deciding  the  case,  did 
not  consider  that  the  proceedings  mentioned 
constituted  any  evidence  of  value,  etc.;  and 
it  is  to  be  inferred  it  whs  of  the  opinion  that 
the  burden  of  proof  as  to  value  was  upon  the 
plaintiff.  One  of  the  grounds  of  the  motion 
for  a  new  trial  was  the  insufficiency  of  the 
evidence  to  justify  the  decision  as  to  value; 
and,  upon  well-settled  principles,  it  must  be 
assumed  that  this  was  one  of  the  grounds 
upon  which  the  motion  was  granted.  The 
appellant  makes  a  preliminary  objection  to 
the  cousideration  of  tliis  ground  because,  as 
she  alleges,  it  was  not  set  forth  in  the  notice 
of  intention.  But  the  statement  shows  that 
the  notice  did  set  forth  this  ground.  The 
appellant  contends  that  this  portion  of  the 
record  is  overcome  by  the  copy  of  the  notice 
of  intention,  whicli  is  printed  i.n  the  tran- 
script, which  copy,  she  claims,  was  made  a 
part  of  the  record  on  appeal  by  the  stipu* 
lation  at  the  end  of  the  transcript.  But, 
assuming  that  the  stipulation  has  the  ef- 
fect claimed,  it  does  not  follow  that  the 
statement  is  to  be  disregarded.  It  imports 
absolute  verity,  and  must  be  reconciled  with 
other  portions  of  the  record,  if  that  be  possi- 
ble. Now,  it  is  not  at  all  impossible  that 
within  the  time  allowed  by  law.  perhaps  on 
the  same  day,  the  notice  may  have  been 
amended  by  consent;  or  another  notice,  cor- 
responding to  the  one  shown  by  the  state- 
ment, may  have  been  given.  Such  a  notice 
would  not  be  part  of  the  record  on  appeal, 
(Pico  V.  Cohn,  78  Cal.  384.  20  Pac.  liep.  706.) 
and,  therefore,  would  not  have  to  be  brought 
up,  and  would  not  be  inconsistent  with  the 


stipulation.  The  preliminary  objection 
should,  therefore,  be  overruled. 

The  question,  then,  is  whether  the  decision 
of  the  court  in  favor  of  the  defendant  was 
justified  by  tlie  evidence.  In  examining  this 
question,  we  shall  assume,  in  the  defendant's 
favor,  that  the  proceedings  before  the  board 
of  supervisors  did  not  constitute  evidence  of 
the  value  of  the  land,  etc.  But  it  does  not 
follow  that  the  decision  in  favor  of  the  de- 
fendant was  right.  If  no  direct  evidence  be 
introduced  upon  any  issue,  the  finding  should 
be  against  the  party  who  liad  the  burden  of 
proof.  Leviston  v.  Uyan.  75  Cal.  294,  17 
Pac.  Bep.  239;  Speegle  t.  Leese..51  Cal.  415; 
Connolly  v.  Ilingley,  ante,  273.  (filed  Jan- 
uary 27, 1890.)  To  say  that  the  burden  of 
proof  is  upon  a  party  is  equivalent  to  say- 
ing that  the  presumption  is  against  him.  A 
presumption  is  indirect  evidence.  (Code  Civil 
Proc.  §  1957;)  and  if  not  controverted,  "the 
jury  are  bound  to  find  according  to  the  pre- 
sumption," (Id.  §  1961.)  A  finding  against 
such  a  presumption  is  a  finding  against  evi- 
dence, and  is  to'be  reviewed  upon  the  ground 
we  are  considering.  Then  was  the  burden 
of  proof  upon  the  defendant  in  relation  to 
value,  etc.?  The  authorities  in  relation  to 
the  burden  of  proof  as  to  valuQ  in  proceedings 
in  eminent  domain  are  conflicting.  See 
Lewis,  Em.  Dom.  §  426.  In  California  the 
burden  as  to  value  is  on  the  defendant.  Sec- 
tion 1244  of  the  Code  of  Civil  Procedure  pro- 
vides what  the  complaint  shall  contain,  and 
it  does  not  mention  value  or  damage;  and  if 
the  plaintifC  is  not  required  to  allege  value 
or  damage,  he  is  not  required  to  prove  it. 
This  was  the  view  taken  in  California  S.  R. 
Co.  V.  Southern  Pac.  R.  Co.,  67  Cal.  63.  64, 
7  Pac.  Rep.  123.  There  it  was  objected  by 
the  defendant  that  the  value  found  was  less 
than  that  alleged  in  the  complaint,  and  that, 
therefore,  the  finding  was  contrary  to  the 
pleadings;  but  the  court  said:  "The  plaintiff 
is  not  required  to  state  the  value  in  the  com- 
plaint. Code  Civil  Proc.  §  1244.  The  alle- 
gation of  the  complaint  as  to  value  Is  an  im- 
material and  impertinent  allegation,  which 
the  plaintiff  was  not  required  to  prove."  It 
results  that  the  decision  of  the  court  was 
wrong  upon  the  evidence,  and  that  the  order 
granting  a  new  trial  was  right,  unless  there 
is  some  other  reason  which  shows  that  the 
plaintiff  had  no  case.  It  is  argued  for  the 
defendant  that  there  are  such  reasons,  and 
we  proceed  to  consider  the  positions  taken  in 
this  regard. 

2.  It  is  said  that  the  road  was  a  privat-e 
road,  under  section  2692  of  the  Political  Code, 
providing  for  "private  or  by-roads."  and  that 
land  cannot  be  condemned  for  such  a  purpose. 
This  point  is  disposed  of  by  the  case  of  Slier- 
man  v.  Buick,  32  Cal.  241,  in  which  it  was 
held  that  the  term  "private  road"  was  used 
merely  to  designate  a  particular  kind  of  pub- 
lic road,  and  that,  notwithstanding  the  some- 
what inaccurate  language,  the  use  was  pub- 
lic. It  is  true  that  the  decision  of  this  point 
was  not  strictly  necessary  to  the  disposition 
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of  the  appeal;  but  it  arose  in  the  case,  and 
was  the  main  question  discussed  br  coun- 
sel .  The  decision  has  stood  for  over  20  years ; 
and,  as  the  statute  has  been  in  force  daring 
that  time,  it  is  probable  that  many  such  roads 
have  been  opened  under  it.  Under  these 
circumstances,  the  decision  should  be  fol- 
lowed, even  if  its  soundness  be  questionable, 
which,  however,  we  are  not  prepared  to  say 
Is  the  case. 

3.  It  is  contended  that  the  suit  was  not 
properly  brought  in  the  name  of  the  county, 
but  slionld  have  been  in  the  name  of  the  peo- 
ple of  the  state.  Counties,  however,  are 
"bodies  corporate  and  politic,"  (County  Gov- 
ernment Act,  §  1,)  and  may  sue  and  be  sued, 
(Id.  §  40;)  and  this  particular  suit  was  a 
county  matter,  it  being  expressly  provided 
that  the  suit  shall  be  brought  under  the  direc- 
tion of  the  board  of  supervisors.  Pol.  Code, 
§  2690.  Compare  Kimball  v.  Alameda  Co., 
46  Cal.  19.  The  practice  is  to  bring  such 
suits  in  the  name  of  the  county,  (see  Hum- 
boldt Co.  V.  Dinsmore,  75  Cal.  604,  17  Pac. 
Bep.  710;  Tehama  Co.  v.  Bryan,  68  Cal.  57, 
8  Pac.  Rep.  673;  Butte  Co.  v.  Boydston,  64 
Cal.  110;)  and  we  have  no  doubt  of  the  cor- 
rectness of  the  practice. 

4.  It  is  argued  that  the  action  was  not 
properly  brought  against  the  executrix.  But 
we  think  that  the  executrix  was  the  proper 
party.  Section  1582  of  the  Code  of  Civil  Pro- 
cedure provides  that  "actions  for  the  recov- 
ery of  any  property,  real  or  personal,  or  for 
the  possession  thereof,  *  *  *  may  be 
maintained  by  and  against  executors  and  ad- 
ministrators in  all  cases  in  which  the  same 
might  have  been  maintained  by  or  against 
their  respective  testators  or  intestates. "  This 
provision  was  considered,  and  its  validity 
impliedly  asserted,  in  Bayly  v.  Muehe,  65 
Cal.  345,  8  Pac.  Rep.  467,  and  4  Pac.  Rep. 
486,  in  relation  to  the  foreclosure  of  a  mort- 
gage; and  we  think  that  a  proper  construc- 
tion requires  that  it  should  be  held  to  apply 
to  cases  like  the  one  before  us.  The  word 
"recovery,"  as  used  in  the  section,  does  not 
imply  that  the  plaintiff  had  at  some  previous 
time  owned,  or  been  in  the  possession  of,  the 
property.  If,  for  example,  the  owner  con- 
veys to  another  land  which  is  then  in  the  pos- 
session of  a  trespasser,  there  can  be  no  doubt 
that  the  grantee  may  maintain  ejectment 
against  such  trespasser,  or  that  it  would  be 
correct  to  describe  such  action  as  for  the  "re- 
covery" of  possession,  although  the  plaintiff 
never  was  in  possession.  So  it  is  usual  to 
speak  of  an  action  for  the  "recovery"  of 
money  under  a  contract  when,  as  a  matter  of 
course,  the  plaintiff  was  never  in  possession 
of  the  money.  Taking  the  word  in  this  sense, 
we  think  that  proceedings  for  the  condemna- 
tion of  land  fall  ^Vitllin  the  provision  of  the 
section;  and  this  is  tlie  construction  to  which 
other  considerations  lead.  The  money  award- 
ed as  compensation  is  to  be  paid  to  the  de- 
fendant in  the  proceeding.  Hence  the  pro- 
ceeding should  be  against  the  person  entitled 
to  receive  the  money;  and,  as  it  is  clearly  a 


part  of  the  estate,  and  may  be  required  to  pay 
creditors,  the  executrix  is,  manifestly,  the 
person  entitled  to  receive  it. 

5.  It  is  said  tliat  "  the  cause  of  action  does 
not  survive."  As  the  plaintiff  is  not  dead, 
the  expression  is,  perhaps,  not  entirely  accu- 
rate. If  it  means  that  the  action  was  not 
properly  brought  against  the  executrix,  we 
have  already  disposed  of  the  point.  If  it 
means  that  upon  the  death  of  the  owner  the 
proceedings  against  his  estate  had  to  be  com- 
menced all  over  again,  we  think  that  the 
point  is  manifestly  untenable. 

6.  It  is  urged  that,  inasmuch  as  the  order 
of  the  board  was  that  suit  should  be  brought 
against  "V.  Cushing,"  the  fact  that  he  bad 
died  20  days  before  the  order  was  made  ren- 
dered the  whole  proceedings  void.  We  do  not 
think,  however  that  section  2690  of  the  Polit- 
ical Code  makes  the  board  of  supervisors  the 
judge  of  the  question  as  to  who  are  the  prop- 
er parties  to  the  action,  or  requires  it  to  de- 
termine what  persons  are  to  be  joined  as  de- 
fendants. All  that  is  essential  is  that  the 
board  should  give  its  sanction  to  the  com- 
mencement of  tlie  suit;  and  we  think  there 
can  be  no  doubt  that  an  order  which  merely 
stated,  in  general  terms,  that  suit  should  tie 
brought  against  the  non-consenting  land- 
owners, would  be  sufficient.  The  designation 
of  such  land-owners  by  name  might  be  prop- 
er, as  matter  of  description.  But,  as  such 
designation  is  not  essential,  we  do  not  think 
that  a  mistake  in  the  name  is  of  vital  impor- 
tance, provided  it  can  be  gathered  from  the 
proceedings  what  interest  was  to  be  acquired. 
Kow,  in  the  present  case,  Cushing's  name 
appeared  throughout  the  proceedings  before 
the  board  as  the  owner  in  question.  The  re- 
port of  the  viewers  states  that  the  road  de- 
scribed takes  4.13  acres  of  the  lands  of  Y. 
Cushing  and  specified  quantities  of  the  land 
of  three  other  designated  persons;  that  such 
other  persons  consented  to  the  opening  of  the 
road,  but  that  Cushing  did  not  consent;  and 
tliat  the  amount  assessed  as  compensation  to 
him  was  $20.65.  Cushing  was  notiBed  of 
the  hearing  of  this  report,  and  appeared  and 
contested  it;  but  it  was  conSrmed,  and  an 
order  was  made  that,  "the  sura  of  820.65  as 
damages  be,  »nd  is  hereby,  awarded  to  Yolney 
Cushing,  the  non-consenting  land-owner, 
whose  land  is  crossed  by  said  road,  and  that 
upon  payment  to  said  Cushing  of  said  sum," 
the  road  sliould  be  opened  for  travel,  etc. 
The  money  was  tendered  to  Cushing,  but  was 
refused  by  him,  and  he  snbsequenty  died. 
Shortly  after  his  death,  the  order  that  suit 
should  be  commenced  against  him,  was  made. 
This  order  should  be  read  in  connection  with 
the  prior  proceedings,  and  when  so  read,  the 
interest  to  be  acquired  sufficiently  appears, 
and  we  think  that,  upon  any  rational  con- 
struction, the  order  must  be  held  to  authorize 
the  suit  against  his  representative. 

7.  It  is  said  that  the  report  of  tlie  viewers 
is  insufficient,  in  that  it  makes  no  estimate  of 
the  amount  of  damages  to  be  awarded  to  the 
owner;  and  tlie  learned  counsel  seem  to  argue 
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that  tlie  damage  resulting  from  the  taking  is 
a  different  thing  from  the  value  of  the  land 
taken,  and  that  the  report  of  the  viewers 
should  state  the  items  separately.  It  is  quite 
true  that  the  Code  of  Civil  Procedure  requires 
that  this  distinction  should  be  drawn  by  the 
court  in  its  findings.  Section  1248.  But  that 
provision  has  notliing  to  do  with  the  pro- 
ceedings before  the  board  of  supervisors. 
They  are  regulated  by  the  Political  Code, 
which  provides  that  the  Report  of  the  viewers 
shall  contain,  among  other  things,  "the 
estimate  of  the  damage  to  the  owner."  Sec- 
tion 2686.  It  makes  no  distinction  between 
the  items  of  damaga  For  example,  it  says 
nothing  about  tlie  value  of  the  land  to  be 
taken.  But,  as  this  is  an  important  element 
of  the  damage,  it  must  be  included  in  the 
phrase  quoted.  It  seems  cleac,  therefore, 
that  all  that  was  required  of  the  viewers  was 
to  report  a  lump  sum,  which,  in  their  judg- 
ment, was  the  proper  amount  to  be  paid  to  the 
owner.  If  this  be  the  true  construction,  we 
think  that  the  report  should  be  held  suflBcient. 
We  do  not  think  that  the  report  of  viewers  to 
lay  out  a  county  road,  to  a  body  like  the  board 
nt  supervisors,  should  be  construed  with  any 
great  degree  of  strictness;  and  it  is  to  be  re- 
membered that  such  report  is  not  binding 
upon  the  owner,  who  may  wait  until  he  is 
brought  into  court,  where  he  may  prove 
whatever  damage  he  may  have  sustain«l. 

There  is  nothing  in  the  respondent's  point 
!  hat  the  answer  should  have  been  verified. 
The  plaintiff  was  neither  the  state,  "nor  an 
officer  of  the  state  in  his  official  capacity." 
Compare  City  and  County  of  San  Francisco  v. 
ItseU,  80  Cal.  60,  22  Pac.  Bep.  74.  We 
!  berefore  advise  that  the  order  appealed  from 
iie  affirmed. 

Waoonour:  Bkloheb,G.O.;  Yanoubf.O. 

Per  Gubiah.  For  the  reasons  given  In 
tlie  foregoing  opinion  the  order  appealed  from 
is  affirmed. 


'S3  Cat.  547) 

Stomb  9.  B.AJmEX.u    (No.  18,024.) 
(Supreme  Court  of  CaHfomta.    Ainrtt  9, 1890.) 

PRIHCIPAI.  AKD  BcrETT — LnOTATIORS. 

*1.  Where  n  surety  gives  Ms  note  for  his  con- 
trlbutive  share  to  bis  co-surety,  who  has  paid  the 
debt  ot  the  prineipal,  after  the  co-surety's  right  of 
action  againpt  the  principal  is  barred  by  limitation, 
he  cannot  recover  the  amount  ol  the  note  from  his 
principal. 

S.  Although  a  surety's  absence  from  the  state 
will  prevent  the  running  of  the  statute  against 
the  light  of  his  co-surety,  who  has  paid  the  entire 
debt,  to  recover  from  him  his  contrlbutive  share, 
the  statute  will  continue  to  run  against  bis  right 
to  recover  from  the  principal  from  tite  time  the 
debt  was  paid  by  his  co-surety. 

In  bank.  On  rehearing.  Bevening  22 
Pac.  Rep.  203. 

Wells.  Quthrie  A  Lee  and  8.  W.  Bouton, 
for  appellant.  B.  F.  Thomas,  for  respond- 
ent. 


MoFakland,  J.  After  f u  rth^r  considers 
tion,  upon  argument  on  rehearing,  we  are 
satisfied  that  the  Judgment  in  ttus  case  should 
be  reversed. 

The  plaintiff,  with  three  other  persons. — 
Newhall,  Hamilton,  and  Hayman,  —  were 
sureties  on  a  promissory  note  made  by  de- 
fendant, Hammell,  to  one  Byron  Stevens  for 
•3,000,  dated  July  1,  1877,  and  payable  one 
year  after  date.  Plaintiff  claims  that  one  of 
said  sureties,  Kewhall,  paid  on  said  note 
something  over  $2,000,  and  that  plaintiff 
paid  to  Newhall,  as  his  pro  rata  contributive 
share,  iSliOOO;  and  this  action  was  brought 
to  recover  said  $1,000  of  defendant,  the  prin- 
cipal on  the  note.  There  are  a  number  of 
interesting  questions  in  the  case  which,  un- 
der the  views  which  we  take  of  it,  need  not 
be  determined.  For  instance,  defendant  con^ 
tends  that  he  gave  a  mortgage  to  the  sureties 
to  secure  them,  and  that  the  mortgage  should 
have  been  foreclosed,  and  that  the  mortgaged 
property  was  sufficient  in  value  to  satisfy 
the  note;  that  defendant  was  discharged 
from  the  liability  sued  on  by  a  decree  in  in- 
solvency; and  that  the  81.000  was  more  than 
plaintiff's  contributive  share.  We  will  as- 
sume, however,  that  the  property  was  not 
held  by  way  of  mortgage,  and  was  faithfully 
applied  by  Newhall,  as  far  as  it  would  go,  to 
the  payment  of  the  note;  that  the  decree  in 
insolvency  did  not  include  the  liability  sued 
on;  and  that  81,000  was  the  correct  amount 
of  plaintiff's  contributive  share. 

It  is  not  averred  in  the  complaint,  or  found 
by  the  court,  that  the  plaintiff.  Stone,  ever 
paid  to  his  co-surety  Newhall  any  money, 
or  gave  him  any  property,  in  satisfaction  of 
Newball's  claim  for  contiibution.  The  only 
averment  on  the  subject  is  as  follows:  "That 
on  the  1st  of  March,  1884,  this  plaintiff,  in 
full  satisfaction  of  the  amount  of  money 
which  he  should  contribute  to  said  P.  N. 
Newhall  for  his  aforesaid  payments  on  the 
aforesaid  note,  made,  executed,  and  delivered 
to  said  P.  N.  Newhall  bis  promissory  notes 
in  the  sum  of  81,000,  whereupon  the  said 
P.  N.  Newhall  gave  to  plaintiff  his  receipt 
In  full  for  plaintiff's  liability  to  contribute  to 
him  for  the  aforesaid  payments  on  said 
promissory  note."  This  is  not  a  very  clear 
averment  that  Newhall  took  the  notes  in  ab- 
solute payment  of  his  former  claim,  but  wa 
will  assume  it  to  be  sufficient  for  that  pur^ 
pose.  There  is  no  averment  that  plaintiff 
ever  paid  the  notes,  or  any  psirt  of  either  of 
them.  It  appears  from  the  findings  that 
they  were  payable  two  years  after  date,  and 
would  not  mature  until  more  than  a  year  aft- 
er this  action  was  commenced.  The  court 
below  held  that  the  giving  of  these  notes, 
and  their  acceptance  as  payment  by  Newhall, 
constituted  a  cause  of  action  in  favor  of 
plaintiff  against  defendant.  In  this  holding, 
under  the  facts  in  the  case  at  bar,  at  least, 
the  court,  in  our  opinion,  erred.  The  gen- 
eral rule  is.  undoubtedly,  that  a  surety  can 
recover  of  the  principal  only  the  amount  or 
value  which  the  surety  has  actually  paid.    If 
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he  has  paid  in  depreciated  banlc-notes  taken 
at  par,  he  can  recover  only  the  actual  value 
of  the  bank-notes  so  paid  and  received.  If 
he  bus  paid  in  property,  he  can  recover  only 
the  value  of  the  property.  If  he  has  com- 
promised, he  can  recover  only  what  the  com- 
promise cost  hira.  The  rule  is  that  he  shall 
not  be  alloweJ  to  "speculate  out  of  his  prin- 
cipal. "  Brandt,  Sur.  g  1S2,  and  cases  there 
cited;  Estate  of  Hill,  67  Cal.  243,  7  Pac. 
Rep.  664. 

There  is  authority,  however,  and  perhaps 
a  preponderance  of  authority,  to  the  poit\t 
that  if  a  surety,  by  giving  his   negotiable 
promissory  note,  satisfies  the  claim  of  the 
creditor,  and  extinguishes  the  debt  of  the 
principal  to  the  creditor,  he  may  recover  from 
the  principal  the  amount  of  the  debt  without 
showing  that  he  has  paid  his  promissory  note. 
Brandt,  Sur.  §  181,  and  cases  cited.    But  the 
authorities  are  not  uniform  upon  the  subject. 
In  Indiana  and  2forth  Carolina,  and  come 
other  states,  it  is  held  that  the  surety  cannot 
recover  of  tlie  principal  nntil  he  has  paid  the 
muney,  and  that  the  giving  of  a  note  is  not 
suflBcient.   Brisendine  v.  Martin,  1  Ired.  286; 
Xowland  v.  Martin,  Id.  307;  Roniine  v.  Ro- 
mine,   59  Ind.  351.  and  cases  there  cited. 
.Many  of  the  cases  hold  that,  if  the  suretydis- 
cliarges  the  debt  by  a  negotiable  note,  he  can 
maintain  an  action  against  the  principal, 
while,  if  he  does  so  by  means  of  a  bond,  or 
any  non-negotiable  instrument,  he  cannot, 
upon   the  tlieory  that  a  negotiable  note  is 
analogous  to  money, — a  distinction  which  is 
i'oun<led    upon    no    apparent    good  reason. 
Boulware  v.  Robinson,  58  Amer.  Dec.  117; 
Peters  v,  Barnliill,  1  Hill,  (8.  C.)  237.     The 
rule  is  founded  on  the  reason  that  if  the  sure- 
^•y»  by  giving  his  own  obligation,  -lischarges 
the  (Tiginal  debt  of  the  principal,  ti:?  latter 
is  as  much  benefited  as  if  he  had  discharged  it 
l<y  actually  paying  the  money.    Its  weakness 
lies  in  the  possibility  of  the  surety  recovering 
the  whole  amount  of  the  principal,  and  never 
paying  his  own  note;  thus  violating  the  car> 
dinal  rule  that  the  surety  shall  not  speculate 
out  of  the  principal.     But,  if  we  assume  the 
rule  to  be  as  first  above  stated,  it  is  not  so 
clearly  commendable  as  to  deserve  pushing 
further  than  adjudicated  cases  have  already 
carried  it;  and  in  all  cases  to  which  our  atten- 
tion has  been  called  the  rule  hits  been  en- 
forced against  the  principal  in  favor  only  of 
the  surety  who  has  extinguished  the  debt  to 
the  original  creditor.  We  have  seen  no  case  in 
which  the  rule  has  tteen  applied  to  a  surety 
who  had  not  satisfied  the  original  debt,  but 
had  only  given  his  note  to  another  surety, 
who  had  satisfied  it.     Moreover,  the  reason 
of  the  rule,  if  it  be  held  to  be  the  rule,  is  that 
the  principal  is  benefited  to  the  extent  of  the 
original  debt  or  liability  which  has  been  ex- 
tinguished by  the  new  obligation  of  the  sure- 
ty ;  and  the  reason  ceases  when  there  is  no 
such  benefit.    Now,  in  the  case  at  bar,  de- 
fendant was  in  no  manner  benefited  by  the 
notes  given  by  plaintlfl  to  Newell,  nor  was 
any  debt  or  liability  of  defendant  thereby 


extinguished,  because,  at  the  time  the  notes 
were  given,  there  was  no  legal  liability  from 
the  defendant  to  Newell,  for  the  reason  that 
any  cause  of  action  which  the  latter  might 
have  had  against  the  defendant  for  moneys 
which  he  had  paid  to  Byron  Stevens  had  long 
been  barred  by  the  statute  of  limitations. 
The  last  payment  made  by  Newell  on  the 
note  to  Stevens,  as  averred  and  found,  was 
on  January  10,  1881;  and,  as  his  cause  of  ac- 
tion for  the  payments  which  he  bad  made  was 
not  "founded  on  a  written  instrument,"  it 
was  barred  intwoyears, — that  is,  on  January 
10,  1883.  Chipman  v.  Morrill,  20  Cal.  136. 
But  plaintiff  did  not  give  his  notes  to  Newell 
until  March  1,  1884.  At  that  time,  defend- 
ant was  under  no  legal  obligation  to  any  one 
which  plaintiff  coald  discharge  by  giving  said 
notes.  The  original  note  given  to  Stevens 
had  itself  been  long  since  outlawed.  There- 
fore, by  giving  said  notes,  plaintiff  acquired 
no  cause  of  action  against  the  defendant 
herein. 

We  think,  also,  that  the  canse  of  action 
averred  In  the  complaint  would  have  been 
l>arred  by  the  statute  of  limitntions,  which 
was  pleaded  by  defendant,  even  though  plain- 
tiff, on  March  1,  1884,  had  actually  paid 
Newell  the  SI. 000 in  money.  Plaintiff  seeks 
to  avoid  the  running  of  the  statute  through 
the  fact  that,  within  a  month  after  the  orig- 
inal note  to. Stevens  matured,  he  left  the 
state,  and  resided  out  of  the  state  for  several 
years.  His  contention  is  that,  as  NeweU's 
cause  of  action  against  him  for  contribution 
would  not  t>e  barred  while  he  remained  out 
of  the  state,  therefore  his  cause  of  action 
which  he  had  against  defendant,  or  which  he 
proposed  at  some  future  time  to  have,  by  pay- 
ing his  contributive  share  to  Newel),  would 
not  be  barred  during  his  absence  from  the 
state,  though  such  atoence  should  tte  for  50 
years.  He  contends  that  by  returning  at  any 
time,  and  subjecting  himself  to  Newell's 
claim,  and  paying  it,  he  could  recover  his  part 
of  it  against  defendant,  although  in  the  hands 
of  Newell  it  had  been  outlawed  for  a  quarter 
of  a  century.  We  do  not  think  that  the  law  of 
limitation  of  actions  contemplates  any  such 
an  anomaly.  When  a  man  leaves  the  state, 
the  statute  of  limitations  does  not  run  dur- 
ing his  absence  as  to  any  cause  of  action 
against  him,  but  his  absence  does  not  pre'vent 
the  statute  from  running  as  to  any  cause  of  ac- 
tion in  his  favor.  At  any  time  within  two 
years  after  Newell  had  paid  the  original  note, 
plaintiff  could  have  paid  his  contributive 
share  to  Newell,  and  maintained  an  action  for 
it  against  defendant.  But  he  could  not  wait 
nntil  the  whole  of  NeweU's  cause  of  action 
against  defendant  was  barred,  and  then  re- 
vive one-half  of  the  claim  by  coming  back  . 
years  afterwards,  and  making  a  real  or  pre- 
tended payment  of  it  to  Newell.  The  whole 
claim  was,  as  to  defendant,  dead;  and  the 
breath  of  life  could  not  be  blown  into  one- 
half  of  it  by  any  such  legal  hocus-pocus. 
For  the  reasons  above  stated,  the  judgment 
and  order  appealed  from  are  reversed,  and 
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the  cause  remanded  forsiicb  further  proceed- 
ings as  respondent  may  be  advised  to  take. 

We  concur:  Fox,  J.;  Suakpstein,  J.; 
Patersox,  J. 

Bkattt,  C.  J.  I  concur.  A  surety  who 
pays  the  debt  of  his  principal  has  an  un- 
doubted right  to  recover  the  amount  paid. 
But  such  is  not  the  case  here.  The  liability 
of  the  principal  had  been  extinguished  l?ytbe 
statute  of  limitations  before  any  payment  by 
the  surety.  The  absence  of  the  plaintiff 
from  the  state  bad  kept  the  claim  allre  as  to 
bim,  thougli  it  was  extinguished  as  to  the  de- 
fendant. The  plaintiff,  therefore,  did  not 
pay  the  defendant's  debt.  He  merely  paid 
bis  own  debt.  By  so  doing,  he  could  not 
possibly  acquire  a  right  of  action  against  the 
defendant. 


(S3  Cal.  iZS) 

Okd  v.  Bartlett  et  al.    (No.  12,419.) 
(Supreme  Court  of  California.    March  12, 1890.) 

KOBTOAOK    FOBBCLOSURK  —  RlOHTS    OF     ASYBRSB 
CI.AIHANT8. 

Adverse  title  to  mortgaged  premises,  assert 
ed  by  alleged  prior  grantees  of  the  mortgagor, 
cannot  be  determined  in  the  foreclosure  suit;  the 
proper  course  beiag  either  to  dismiss  the  suit  as 
to  them,  or  to  specify  in  the  decree  that  it  is  made 
without  prejudice  t.o  their  rights. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Cruz  coun- 
ty; P.  J.  McCann,  Judge. 

A,  8.  Kittredge,  for  appellants.  L,  N. 
Goldsby,  for  respondent. 

Belcher,  C.  G.  On  the  24th  day  of  Jan- 
uary, 1877,  William  M.  Ord  executed  to  the 
plaintiff,  then  Mrs.  Anne  E.  Williams,  his 
promissory  note  for  S700,  and  a  mortgage  to 
secure  payment  of  the  same.  Subsequently 
the  plaintiff  became  the  wife  of  Ord,  and  there 
was  bom  to  them  a  child  named  Anne  Vic- 
toria Ord.  On  the  26th  of  April,  1882,  Old 
died  intestate,  leaving)  him  surviving,  the 
plaintiff,  bis  widow,  and  the  child,  Anne 
Victoria,  as  his  only  heirs  at  law.  Adminis- 
tration on  the  estate  of  the  decedent  was  tak- 
en out,  and  S.  A.  Bartlett  was  duly  appoint- 
ed the  administrator  thereof.  The  plaintiff 
commenced  this  action  to  foreclose  her  mort- 
gage, making  Bartlett,  as  administrator  of 
the  estate,  and  other  parties,  defendants. 
As  to  the  defendants  other  than  Bartlett,  the 
complaint  alleged  that  they  had,  or  claimed 
to  have,  some  interest  in  or  claim  upon  the 
mortgaged  premises,  which  interests  or 
claims  were  subsequent  and  subject  to  the 
lien  of  the  plaintiff's  mortgage.  Bartlett  al- 
lowed a  default  to  be  entered  against  him. 
The  other  defendants  answered,  and,  among 
other  things,  denied  that  their  interest  in  or 
claim  upon  the  mortgaged  premises  was  sub- 
sequent or  subject  to  the  lien  of  the  mort- 
gage. They  then,  "for  a  separate  answer 
and  defense, "  alleged  that,  under  a  deed  ex- 
ecuted by  the  decedent,  Ord,  In  April,  1873, 
v.2Sp.no.ll— 45 


— of  which  deed  the  plaintiff  had  fall  notice 
when  she  took  her  mortgage, — they  became 
the  owners,  and  "have  continuously  been,  and 
are  now,  seised  and  the  owners  of  all  the 
right,  title,  interest,  and  estate  of  said  gran- 
tor in  and  to  the  whole  of  said  premises;  that 
the  said  claim,  interest,  and  estate  of  these 
defendants,  and  each  of  them,  is,  and  always 
has  been,  prior  to  and  superior  to  the  lien  or 
any  lien  of  said  mortgage,  and  is  not,  and 
never  was,  subsequent  to  or  subject  to  the 
same."  To  this  last  defense  a  general  de- 
murrer was  interposed  and  sustained.  The 
case  was  then  tried,  and  judgment  was  ren- 
dered foreclosing  the  mortgage  as  against  all. 
of  the  defendants.  A  motion  for  new  trial 
was  made  and  denied,  and  the  appeal  is  from 
the  judgment  and  order. 

The  principal  question  presented  for  decis- 
ion relates  to  the  action  of  the  court  in  sus- 
taining the  demurrer.  It  is  claimed  that  the 
ruling  in  this  respect  was  erroneous  because, 
if  the  averments  were  true,  the  appellants 
"should  have  been  allowed  toshow  it;  for  that 
would  have  dismissed  the  action  as  to  them. " 
It  is  well  settled  that  adverse  titles  to  the 
mortgaged  premises,  held  by  parties  claim- 
ing by  conveyance  from  the  mortgagor  prior 
to  the  mortgage,  are  not  the  proper  subjects 
of  determination  in  a- suit  for  foreclosure. 
Such  titles  must  be  settled  in  a  different  ac- 
tion, giving  rise,  as  they  generally  do,  to 
questions  of  purely  legal  cognizance.  San 
Francisco  v.  Lawton,  18  Cal.  474.  If  one 
who  sets  up  a  claim  to  the  land  adverse  and 
paramount  to  that  of  the  mortgagor  is  made 
a  co-defendant  in  an  action  to  foreclose  a 
mortgage,  his  adverse  claim  cannot  properly 
be  tried,  and  be  may  refuse  to  appear  and 
put  it  In  issue;  or.  if  he  does  appear  and  put 
it  in  issue,  the  court  may  refuse  to  pass  upon 
it.  In  either  event  the  decree  rendered  will 
in  no  way  affect  his  rights  of  priority.  Mc- 
Comb  v.  Spangler,71  Cal.  418.12  Pac.  Rep.  347; 
Johnston  v.  Savings  Union,  75  Cal.  135, 16Pac. 
Bep.  753.  In  such  a  case  the  proper  course, 
undoubtedly,  would  be  to  dismiss  the  action 
as  to  the  adverse  claimant,  or  to  spiecify  in 
the  decree  that  it  is  made  without  prejudice 
to  his  adverse  rights.  Here  the  appellants' 
rights  under  the  deed  set  up  in  their  answer 
were  not  tried  or  determined ;  and  they  can- 
not, therefore,  be  impaired  or  affected  by  the 
decree.  This  being  so,  appellants  suffered 
no  injury  by  the  ruling  upon  the  demurrer, 
and  they  have  nothing  to  complain  of. 

The  other  points  made  by  appellants  relate 
to  the  admission  of  evidence.  They  sought 
to  prove  that  plaintiff's  note  had  been  paid 
in  whole  or  in  part.  But  they  set  up  and 
claimed  no  interest  in  the  property  except 
the  adverse  interest  ttefore  mentioned;  and 
it  was,  therefore,  a  matter  of  no  concern  to 
them  whether  the  note  had  been  paid  or  not. 
We  find  no  error  in  the  record  prejudicial  to 
the  appellants,  and  tlierefore  advise  that  the 
judgment  and  order  be  affirmed. 

We  concur:    Hatne,  0. ;  Toons,  0. 
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Per  Cteiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  ^rmed. 

ON  BEIIEARING  IN  BANE. 
•      (April  5,  1890.) 

It  is  ordered  ttiat  the  petition  for  reliearing 
herein  be,  and  the  same  is  liereby,  denied; 
but  the  judgment  of  the  department  No.  2 
herein  is  modified  by  the  addition  of  the  fol- 
lowing: Provided,  that  nothing  in  this  judg- 
ment, or  in  the  judgment  appealed  from, 
shall  be  construed  or  held  to  prejudice  or  af- 
fect any  rights  of  tlie  appellants  in  or  to  the 
1  mortgaged  premises  derived  from  William 
M.  Ord,  the  mortgagor  and  common  gran- 
tor, prior  to  January  24,  1877,  the  date  of 
plaintiff's  note  and  mortgage,  described  in 
the  complaint  herein.  Beattt.  C.  J.; 
Thobnton,  J. ;  Fox,  J. ;  McFarland,  J. 


(83  Gal.  477) 

GUDB  e.  DwTEE  et  al.    (Xo.  12,882.) 
{Supreme  Court  of  CalVomia.    March  27, 1890.) 

HORTOAQB— FOKECLOSURE — TbUBTBB. 

1.  A  complaint  to  set  aside  a  decree  of  fore- 
closure alleged  that  H.  and  d.  executed  a  trust 
mortgage  to  M.  and  F.  to  secure  certain  notes, 
(3,200  in  number,)  In  whosesoever  hands  they 
might  be.  It  further  alleged  on  information  and 
belief  that  "not  more  than"  1,440  of  them  were  is- 
sued. It  also  alleged  that,  on  the  day  of  filing  the 
complaint,  plaintiff  was  the  holder  of  certain  of 
said  notes,  which  were  past  due.  There  was  no 
averment  either  that  any  of  said  notes  were  ever 
issued  or  as  to  when  or  from  whom  be  received  the 
notes  he  was  holding.  Held,  that  he  did  not  show 
any  interest  which  would  entitle  him  to  attack  the 
foreclosure,  as  the  presumption  was  that  they 
passed  to  him  from  the  makers  on  the  day  of  filing 
the  complaint. 

2.  Where  an  action  to  foreclose  a  trust  mort- 
gage is  prosecuted  by  and  in  the  name  of  the  trus- 
tees for  the  benefit  of  the  beneficiaries,  whosoever 
they  may  be,  as  Code  Civil  Proc.  Cal.  i  369,  pro- 
vides may  be  done,  the  beneficiaries,  though  not 
named  as  parties  to  the  record,  are  privy,  and  are 
estopped  by  the  decree  in  the  absence  of  fraud. 

8.  Where  a  trustee  under  a  mortgage  buys  in 
with  his  own  means  a  first  mortgage  on  part  of 
the  premises  covered  by  the  trust  mortgage,  it  is 
within  the  jurisdiction  of  a  court  of  equity,  on  fore- 
closure of  the  trust  mortgage,  to  award  him  the 
amount  so  paid  out  of  the  proceeds  of  the'entire 
premises. 

4.  The  mere  fact  that  at  a  mortgage  foreclos- 
ure sale  the  property  was  sold  to  a  mortgagee  for 
a  sum  much  below  its  value  is  no  evidence  of 
fraud. 

In  bank.  Appeal  from  superior  court, 
Yolo  county;  C.  H.  Gakoutte,  Judge. 

A.  P.  Catlin  and  Add  C.  Hinkson,  for  ap- 
pellant. J.  n.  McKune,  (Beatty  i&  Denson, 
of  counsel,)  for  respondents. 

Fox,  J.  This  is  a  bill  in  equity,  in  the 
nature  of  a  bill  of  review,  brought  to  set 
aside  a  decree  of  foreclosure  and  proceedings 
subsequently  had  thereunder,  on  the  alleged 
ground  of  fraud.  Defendants  demurred  to 
the  complaint  that  the  same  did  not  state 
facts  suillcient  to  constitute  a  cause  of  action, 
or  to  entitle  the  plaintiff  to  relief,  and  speci- 
fied many  particulars  wherein  it  was  insuf- 


ficient: among  others,  that,  as  tomany  of  the 
allegations,  the  plaintiff  was  barred  by  lapse 
of  time,  and  laches.  The  demurrer  was  sus- 
tained. The  plaintiff  declined  to  amend,  and 
judgment  was  entered  for  the  defendants, 
from  which  plaintiff  appeals. 

This  is  a  case  where  the  rule  that  a  plead- 
ing must  t>e  construed  most  strongly  against 
the  pleader,  clearly  applies;  but,  coming  up, 
as  it  does,  on  demurrer,  all  the  allegations  of 
fact  therein  not  inconsistent  with  other  alle- 
gations in  the  same  count  must  be  taken  as 
true.  The  deductions  to  be  drawn  from 
them  are  for  the  court,  and  it  does  not  follow 
that  such  as  are  drawn  by  the  pleader  are 
admitted  to  be  correct.  From  the  allega- 
tions of  the  complaint,  it  appears  that  on  the 
15th  day  of  April,  1880,  the  defendants  H.  T. 
Holmes  and  William  (jwynn  made  and  exe- 
cuted to  the  defendants  Frank  Miller  and 
Daniel  Flint,  as  trustees,  their  certain  mort- 
gage, covering  2,437.38  acres  of  land,  in  Lis- 
bon district,  Folo  county,  in  this  state,  to 
hold  the  same  in  trust  as  security  for  the  sum 
of  880,000  to  the  holders  of  any  and  ail  of 
certain  promissory  notes  in  said  mortgage  de- 
scribed, to-wit,  3,200  in  number,  for  925 
each,  with  interest  thereon  at  the  rate  of  8 
per  cent,  per  annum,  divided  into  four  se- 
ries, severally  marked  and  known  as  "Series 
A,  B,  C,  and  D,"  with  800  notes  in  each 
series.  All  the  notes  were  to  be  in  the  same 
form,  except  that  those  of  series  A  were  to 
be  payable  on  or  before  the  15th  day  of  April, 
1881 ;  those  of  series  B,  on  or  before  the  15th 
day  of  April,  1882;  those  of  series  C.  on  or 
before  tlie  15th  day  of  April.  1883,  and  those 
of  series  D,  on  or  before  the  15th  day  of 
April,  1884.  All  were,  or  were  to  be,  signed 
"H.  T.  H01.HE8  &  Co., "  and  made  payable  to 
"William  Gwynn  or  bearer."  The  said  H. 
T.  Holmes  and  William  Gvvynn  were  part- 
ners, doing  business  under  tlie  Brm  name  of 
"H.  T.  Holmes  &  Co."  There  is  no  aver- 
ment that  all,  or  in  fact  any,  of  the  said 
{180,000  series  of  notes  were  ever  issued. 
There  is  an  averment,  upon  information  and 
belief,  that,  "of  the  said  8,200  promissory 
notes,  not  more  than  1,440  were  issued. 
That  is  to  say,  there  were  only  issued  360 
notes  of  each  of  said  several  series,  making 
an  aggregate  of  S36,000. "  According  to  the 
well-settled  rules  of  construction,  we  tutve 
here  an  entire  failure  of  allegation  that  any 
of  the  notes  were  ever  issued,  with  an  affirm- 
ative allegation  patting  a  limit  upon  the 
nnmber,  if  any,  that  were  issued.  This  is 
followed  by  an  averment  that  "said  notes  so 
issued  were  by  •  *  •  said  trustees  de- 
livered to  said  Holmes  and  Gwynn,  who,  bo- 
fore  the  same  matured,  used  them,  in  whole 
or  in  part,  in  the  payment  of  their  debts  and 
liabilities,  and  in  discharging  the  claims  and 
demands  of  their  creditors."  In  another 
portion  of  the  complaint  it  is  averred  that  the 
purpose  of  the  pai  ties  to  the  mortgage  was 
to  enable  Holmes  and  Gwynn  to  pay  off  their 
debts,  etc.,  "and  that  said  promissory  notes 
were  received  by  said  Holmes  and  Gwjrnn. 
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and  used  by  them,  for  said  purpose,  and 
other  purposes."  The  complaint  must  be 
construed  as  a  whole.  So  construing  it,  the 
averment  last  quoted  must  not  be  held  to  re- 
fer to  the  whole  ^0,000  of  said  notes,  but 
only  to  such  of  them  as  were  actually  issued. 
Without  any  direct  averment  showing  that 
any  were  ever  issued,  there  is  a  limitation 
placed  upon  the  amount,  if  any  were  so  is- 
sued ;  and  no  averment  is  made  from  which 
the  fact  could  be  found  that  any  were  issued 
before  their  maturity,  or  before  the  trust  cre- 
ated by  the  mortgage  was  closed  by  operation 
of  law,  under  the  decree  of  foreclosure  here- 
inafter mentioned,  except  a  few  that  seem  to 
have  been  in  the  hands  of  the  defendant 
McCarty  before  such  foreclosure,  and  which 
will  be  hereafter  referred  to.  There  is  an 
averment  in  the  complaint  that  on  the  day  of 
the  tiling  thereof,  April  11,  1888,  nearly  four 
years  after  maturity  of  the  last  of  the  series, 
the  plaintiff  is  the  holder  of  certain  of  said 
notes,  and  of  each  of  the  four  series  thereof, 
which  are  due  and  unpaid,  with  interest 
thereon  from  the  15th  day  of  April,  1880, — 
the  day  of  their  date.  There  is  no  averment 
as  to  when,  or  from  whom,  he  received  them. 
Assuming  that  they  were  ever  executed,  all 
that  the  complaint  shows  is  that  they  were  in 
the  hands  of  Holmes  AG-wynn,  their  makers, 
until  they  passed  to  plaintiff.  So  long  as 
they  remained  in  the  hands  of  their  makers, 
they  were  unissued,  and  were  not  notes  se- 
cured by  this  mortgage.  Under  every  rule  of 
construction  of  pleadings,  we  are  bound  to 
assume  that  they  passed  from  the  hands  of 
the  makers  to  this  plaintiff  on  the  day  of  the 
filing  of  this  complaint,  and  not  before.  On 
that  day,  and  for  at  least  15  months  before 
that  time,  if  in  the  hands  of  the  makers,  they 
were  mere  waste  paper,  so  far  as  the  security 
of  this  mortgage  was  concerned,  for  the  mort- 
gage had  already  been  foreclosed,  and  the 
trust  under  it  had  ceased.  They  could  not 
acquire  new  life  by  being  transferred  to 
plaintiff';  and  he  could  not  at  that  time  have 
acquired  any  rights  under  them  greater  than 
that  held  by  the  person  from  whom  he  re- 
ceived them,  whoever  that  might  have  been. 
Of  the  $36,000,  which  he  declares  was  the 
limit  of  the  notes  issued,  he  claims  that,  at 
the  date  of  illing  his  complaint,  be  is  the 
owner  and  holder  of  817,825,  nearly  equally 
divided  between  the  several  series;  but  he 
does  not  claim  that  he,  or  the  person  from 
whom  he  received  them,  held  them  before 
maturity,  or  before  the  foreclosure  of  the 
mortgage  by  which  he  alleges  that  they  were 
secured.  It  is,  therefore,  apparent  that  he 
has  not  alleged  in  this  regard  facts  sufficient 
to  entitle  him  to  attack  that  foreclosure,  or 
any  of  the  proceedings  anterior  thereto. 

The  complaint  further  shows  that  846.26 
acres  of  the  land  described  in  the  mortgage 
hereinbefore  mentioned  was  at  the  time  sub- 
ject to  a  prior  mortgage,  made  March  28, 
1879,  by  said  William  Gwynn  to  William 
Bussell.  to  secure  the  payment  of  a  promis- 


sory note  of  even  date,  made  by  said  Owynn 
to  said  Russell,  with  interest  thereon  at  the 
rate  of  10  per  cent,  per  annum.  This  note 
matured  two  years  after  its  date.  It  is 
averred  that  one-half  the  principal  and  in- 
terest of  this  note  had  been  paid  prior  to  the 
execution  of  the  $80,000  mortgage,  but  it  is 
not  stated  when  or  by  whom;  and,  as  mil- 
itating against  that  averment,  and  inconsist- 
ent with  it,  it  is  further  shown  by  the  com- 
plaint that,  at  or  about  the  time  of  the  exe- 
cution of  the  $80,000  mortgage,  Russell  made 
an  assignment  of  his  mortgage  to  the  National 
Gold  Bank  of  D.  O.  Mills  &  Co.,  of  which  bank 
it  is  alleged  said  Miller  was  cashier  and  man- 
ager, which  bank  agreed  to  assign  the  same 
to  the  trustees  upon  payment  of  $3,500  and 
interest;  and  at  the  same  time  the  trustees 
gave  to  Russell  a  written  agreement  to  de- 
liver to  him  $4,200  of  "the  proposed"  trust 
mortgage  notes,  when  received,  in  full  satis- 
faction of  the  balance  of  his  claim  under  the 
mortgage.  It  will  be  borne  in  mind  that 
the  Russell  mortgage  was  not  yet  due,  and 
that  these  two  sums  amount  to  just  the  prin- 
cipal of  said  mortgage,  with  the  then  accrued 
interest  thereon.  The  law  presumes  that 
when  the  bank  received  the  assignment  it 
paid  a  consideration  therefor.  Code  Civil 
Proc.  §  1963,  subd.  89.  It  also  presumes 
that  in  dealing  with  that  mortgage  the  ordi- 
nary course  of  business  was  followed.  Id. 
subd.  20.  From  these  two  declared  presump- 
tions of  the  law,  this  additional  presumption 
follows:  That  no  part  of  the  note  secured  by 
that  mortgage  had  been  paid  at  that  time, — 
it  being  before  maturity;  that,  upon  sur- 
rendering it,  Russell  demanded  and  received 
in  money  and  notes  the  full  amount  then  ac- 
crued in  his  favor  under  it,  $7,700.  As  he 
accepted  the  agreement  of  the  trustees  for 
the  delivery  of  the  $4,200  in  notes,  and  the 
bank  only  agreed  to  assign  to  the  trustees 
upon  the  payment  to  it  of  $3,500  with  inter- 
est, and  that  was  the  balance  represented  by 
the  mortgage,  presumably  that  was  the 
amount  which  the  bank  paid,  and  Rnssell 
received  for  it.  Stripped  of  mere  invective, 
this  was  all  consistent  with  honesty  and  fair 
dealing,  and  with  the  purpose  for  which  the 
$80,000  mortgage  was  miide, — that  of  facili- 
tating the  settlement  of  the  affairs  of  Holmes 
&  Gwynn.  It  is  further  alleged,  in  this  con- 
nection, that  Miller  subsequently  acquired 
control  of  this  mortgage,  and  had  it  fore- 
closed in  the  name  of  another  person,  but  in 
bis  own  interest,  and  upon  the  sale  thereof, 
under  foreclosure,  bad  the  property  bid  in, 
and  the  title  taken  in  the  name  of  his  wife, 
and  that  all  this  was  in  fraud  of  the  holders 
of  the  trust  mortgage  notes.  We  can  con- 
ceive it  possible,  and  even  quite  probable, 
that  upon  the  maturity  of  that  mortgage, 
held,  as  it  was,  by  a  national  bank  of  which 
Miller  was  cashier  and  manager,  he  was  com- 
pelled to  take  it  up,  and,  as  it  does  not  ap- 
pear that  he  ever  received  a  dollar  of  trust 
funds  with  which  to  do  it,  that  he  bad  to  do 
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it  from  his  own  funds.  If  so,  he  was  entitled 
to  be  protected,  and  to  protect  himself,  for 
the  advances  which  he  whs  compelled  to 
make  to  preserve  the  trust  property.  The 
method  of  doing  it  may  not  have  been  the 
wisest,  under  the  circumstances,  that  could 
have  been  adopted.  But,  whether  good  or 
bad,  the  plaintiff  has  failed  to  show  that  he 
has  any  ground  to  complain  of  it— First,  be- 
cause he  has  failed  to  show  that  he  or  bis  as- 
signor was  the  holder  of  any  notes  or  had 
any  interest  under  the  trust  mortgage,  or  as 
a  creditor  of  Holmes  &  Gwynn;  second,  lie- 
cause  the  entire  transaction,  including  the 
foreclosure  and  sale,  was  a  matter  of  public 
record,  of  which  he  was  bound  to  take  notice, 
and  of  which  he  is  conclusively  presumed  to 
have  had  knowledge,  and  was  concluded  more 
than  three  years  before  the  commencement 
of  this  action;  third,  if  there  was  any  fraud 
or  error  in  that  foreclosure,  or  in  the  sale  un- 
der it,  or  in  the  acquiring  of  the  title  by  Mil- 
ler's wife,  or  by  Miller  in  the  name  of  his 
wife,  it  was  all  corrected  upon  the  foreclos- 
ure of  the  trust  mortgage,  which  was  con- 
cluded 15  months  before  the  commencement 
of  this  action,  and  in  which  the  sale  under 
the  former  mortgage  was  set  aside,  and  the 
property  subjected  to  foreclosure  in  the  latter 
case, — all  of  which,  the  complaint  alleges, 
was  done  with  the  consent  of  Miller,  acting 
as  the  executor  of  the  will  of  his  wife,  then 
deceased.  Whether  with  his  consent  or  not, 
he  has  taken  no  exception  to  said  last  decree, 
nor  any  appeal  therefrom.  It  is  further  al- 
leged that  on  the  8d  of  March,  1883,  the  de- 
fendant McCarty  commenced  a  suit  against 
tlie  defendants  Owynn,  Holmes,  Miller,  and 
Flint,  and  against  one  Wilson,  the  person 
who  is  alleged  to  have  held  the  assignment 
of  the  other  mortgage  for  Miller,  to  recover 
judgment  against  Gwynn  and  Holmes  upon 
18  of  said  trust  mortgage  promissory  notes, 
amounting  to  $450,  with  interest  thereon, 
and  for  a  decree  of  foreclosure  and  sale  of 
sufficient  of  said  mortgaged  premises  to  sat- 
isfy the  same,  and  that' on  the  9th  day  of 
April,  1885,  judgment  and  decree  was  en- 
tered in  accordance  with  the  prayer  of  said 
complaint.  Further,  that  on  the  5th  day  of 
July,  1884,  the  defendants  Flint  and  Miller 
commenced  an  action  against  Holmes, 
Gwynn,  Wilson,  and  McCarty  to  foreclose  said 
980,000  mortgage,  alleging  that  McCarty  and 
Wilson  had  or  claimed  some  interest  in  the 
mortgaged  premises  which  was  subsequent 
and  subordinate  to  the  lien  of  said  mortgage; 
that  in  that  action  McCarty  appeared  and  an- 
swered and  tiled  a  cross-complaint  in  which 
he  claimed  to  be  the  holder  of  45  of  said  trust 
mortgage  notes,  and  set  up  all  the  facts  about 
the  Hussell  mortgage,  and  Miller's  connec- 
tion therewith,  the  foreclosure  thereof  and 
sale  thereunder,  and  claimed  that  such  fore- 
closure and  sale  were  in  fraud  of  the  rights 
of  the  holders  of  the  trust  mortgage  notes; 
that  Wilson  did  not  appear,  and  was  never 
served  with  summons;  that  Sarah  £.  Miller, 


wife  of  Frank  Miller,  intervened,  setting  np 
her  title;  that  she  afterwards  died,  pending 
the  action,  and  Frank  Miller,  as  the  executor 
of  her  will,  was  substituted  as  such  inter- 
venor  in  her  stead:  that  afterwards  an  order 
was  made,  with  the  consent  of  all  the  par- 
ties, J.  H.  McEune,  Esq.,  appearing  for  Mc- 
Carty, and  Beatty  and  Den  son  for  all  the 
other  parties,  consolidating  tlie  two  foreclos- 
ure cases;  that  the  parties  then,  other  than 
Holmes  and  Gwynn,  with  fraudulent  intent, 
procured  an  order  to  be  entered  In  the  Mc- 
Carty foreclosure  suit  setting  aside  the  decree 
which  had  been  entered  therein ;  and  that  on 
the  same  day  "all  the  parties  to  said  suit, 
[the  consolidated  foreclosure  suit,]  in  the 
further  prosecution  of  the  fraudulent  designs 
herein  stated,  procured  a  final  decree  in  said 
action  to  be  made  and  entered,  of  which  the 
following  is  a  copy;"  and  then  follows  a  copy 
of  the  decree.  It  does  not  show  noon  its  face 
that  it  was  a  consent  decree,  but  declares  that 
the  case  was  tried  in  open  court,  all  the  par- 
ties thereto  appearing  by  counsel,  and  was 
tried  and  submitted  upon  the  pleadings  and 
proofs  adduced.  It  then  proceeds  to  decree 
and  order  the  sale  of  all  the  land  covered  by 
the  trust  mortgage,  thus  setting  aside  or  dis- 
regarding the  foreclosure  and  sale  under  the 
Uussell  mortgage,  and  directed  the  disposi- 
tion of  the  fund  arising  therefrom.  It  pro- 
vided that  any  party  to  the  action  might  be- 
come a  purchaser  at  the  sale,  and  that  the 
funds  arising  therefrom  should  be  distributed 
as  follows:  First,  to  the  payment  of  the 
costs  and  expenses  of  sale;  second,  to  the  pay- 
ment of  the  costs  of  suit;  third,  to  the  pay- 
ment to  Frank  Miller,  executor  of  the  will  of 
8arah  Edna  Miller,  of  the  sum  of  $6,895.50: 
fourth,  to  the  payment  of  the  sum  of  $500  to 
Flint  and  Miller  for  their  services  and  com- 
missions  in  executing  the  trust;  fl/lh  and 
sixth,  to  the  payment  of  counsel  fees  to  the 
several  counsel  of  McCarty  and  the  trustees, 
of  sums  amounting  in  the  aggregate  to 
$1,000;  seventh,  to  McCarty  the  sum  of 
$3,041.50,  "in  full  satisfaction  and  payment 
of  the  notes  held  by  him  against  said  Gwynn 
and  Holmes;"  and,  eighth,  that  any  further 
sum  that  might  tte  realized  be  brought  into 
court,  to  be  distributed  to  the  holders  of  notes 
issued  under  the  trust  mortgage  as  they 
should  make  their  respective  rights  appear. 
The  entire  decree  seems  to  have  been  with- 
in the  equitable  jurisdiction  of  the  court.  If 
there  was  error  in  it,  or  in  any  of  the  awards 
made  by  it,  it  was  open  to  correction,  upon 
application  of  any  party  interested,  by  motion 
in  the  court  below,  and  then  by  appeal.  It 
does  not  appear  that  any  motion  to  correct  it 
was  ever  made  in  the  court  below.  No  ap- 
peal was  ever  taken,  and  more  tiian  the  full 
time  allowed  by  law  for  appeal  expired  be- 
fore tbis  action  was  brought.  That  action 
was  brought  and  prosecuted,  by  and  irt  the 
name  of  the  trustees,  for  the  benefit  of  the 
beneficiaries  under  the  trust,  whosoever  they 
might  be,  as  the  statute  expressly  provides 
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may  be  done.  Code  Civil  Proc.  §  369.  There 
is  no  pretense  that  the  plaintiff  or  his  assign- 
or was  without  notice  of  the  pendency  of  that 
action,  or  of  any  of  the  acts  which  are  alleged 
to  have  been  fraudulent  or  collusive.  The 
presumption  is  timt  he  had  such  notice. 
Though  not  named  as  a  party  to  the  record, 
he  had  a  right,  assuming  that  he  (plaintiff 
or  bis  assignor)  was  a  party  in  intei'est,  to 
have  himself  made  a  party  to  the  record,  by 
intervention  or  motion,  at  any  stage  of  the 
proceedings.  But  be  preferred  to  let  the 
whole  matter  be  conducted  by  his  trustees. 
Though  not  a  party  to  the  record,  he  was 
privy,  if  he  was  the  holder  of  any  of  these 
trust  mortgage  notes,  and  is  estopped  by  that 
decree,  unless  there  was  fraud  of  which  he 
had  no  notice,  or  was  not  by  law  charged 
with  notice;  and  it  is  not  pretended  in  the 
complaint  that  such  was  the  fact  See  Freem. 
Judgm.  §  181;  Pom.  Rem.  §  400;  Robbins  v. 
City  of  Chicago,  4  Wall.  657 ;  Castle  v.  Xoyes, 
14  N.  Y.  332. 

But  the  fallacy  of  this  charge  of  fraud,  if 
the  plaintiff  was  or  is  in  position  entitling 
him  to  be  heard  on  such  a  charge,  is  sharply 
Illustrated  by  reference  to  one  point  made 
and  insisted  upon  in  connection  with  this 
part  of  the  case.  It  is  insisted  upon  as  per- 
haps the  strongest  and  most  perfect  b»dge 
of  fraud  in  this  case  that  the  plaintiff  Miller 
caused  and  procured  this  decree  to'  be  so 
framed  and  entered  as  to  give  the  intervenor 
Miller  a  lien  upon  the  entire  mortgaged  prem- 
ises for  the  amount  awarded  in  his  favor,  and 
to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  entire  premises,  instead  of  upon  the  part 
thereof  covered  by  the  Russell  mortgage  on- 
ly, and  to  be  paid  out  of  the  proceeds  of  the 
sale  of  that  part.  As  we  have  already  said, 
it  does  not  appear  from  the  record  that  Itliller 
had  anything  to  do  with  the  framing  of  this 
decree.  Whether  he  did  or  not,  there  was 
neither  error  nor  fraud  in  'that  part  of  it 
which  is  so  insisted  to  have  been  fraudulent. 
This  award  was  not  made  in  satisfaction  of 
the  Bussell  mortgage.  On  the  contrary,  the 
lien  of  the  Bussell  mortgage  was  ignored. 
According  to  the  facts  set  up  in  the  com- 
plaint, that  mortgage  had  been  satisfied  and 
extinguished.  The  court  evidently  found,  and 
the  facts  set  up  in  this  complaint  would  sup- 
port such  a  finding^  that  the  moneys  claimed 
by  the  intervenor  were  moneys  paid  out  and 
expended  under  the  trust,  and  for  the  bene- 
fit of  all  the  beneflciaries  thereunder,  to  re- 
lieve the  trust  property  of  this  prior  incum- 
brance. For  the  moneys  so  expended  the 
party  was  Entitled  to  a  return,  with  interest 
and  costs  necessarily  incurred  in  that  behalf, 
and  to  have  the  same  returned  out  of  the 
whole  trust  fund.  It  was  as  much  a -first  lien 
on  that  trust  property  as  any  other  expense 
legitimately  incurred  by  the  trustees,  and 
could  not,  in  law  or  in  equity,  be  so  limited 
as  to  be  a  lien  upon  a  moiety  oiily  of  the  trust 
property.  The  amount  to  be  allowed  on  ac- 
count of  that  expenditure  was  for  the  court 


to  determine;  and  in  doing  it  the  court  seems 
to  have  fixed  the  amount  at  only  about  twi>- 
thirds  the  sum  claimed  and  allowed  in  the 
former  suit  for  the  foreclosure  of  the  Russell 
mortgage. 

One  further  fact,  insisted  upon  as  one  tend- 
ing to  show  fraud,  remains  to  be  considered. 
At  the  sale  had  under  the  foreclosure  of  this 
trust  mortgage,  the  defendant  McCarty  bid 
in  the  property  in  one  parcel  at  the  sum  of 
811.500.  This  occurred  March  6,  1887.  He 
afterwards  assigned  an  interest  in  it  to  the 
defendant  Dwyer,  and  in  due  course  the 
sheriff  issued  his  deed  to  McCarty  and  Dwy- 
er. It  is  alleged,  upon  information  and  be- 
lief, that  the  property  was  then  worth  $35,- 
000,  and  that  the  property  was  allowed  by 
the  parties  to  the  action,  other  than  Gwynn 
and  Huhnes,  to  be  struck  off  to  McCarty  for 
this  smaller  sum,  for  the  purpose  of  defraud- 
ing the  other  holders  of  the  trust  raoitgage 
notes;  but  it  is  not  alleged  that  either  the 
plaintiff  or  his  assignor  was  one  of  the  hold- 
ers of  such  notes,  or  was  injured  thereby. 
We  are  aware  of  no  law  which  compels  judg- 
ment creditors  to  bid  upon  property  upon 
which  they  have  a  lieu  any  higher  than  they 
please.  The  sale  was  at  public  auction,  un- 
der a  decree  of  court,  and,  presumably,  con- 
ducted according  to  law.  There  is  no  alle- 
gation that  it  was  not  first  offered  in  sepa- 
rate parcels,  or  that  any  of  these  defendants 
did  any  act  which  prevented,  or  tended  to 
prevent,  any  other  person  from  bidding  at  the 
sale  any  sum  that  he  pleased  for  the  whole 
or  any  part  of  the  land.  Plaintiff  says  he  is 
now  willing  to  bid  for  the  property  a  sura 
sutHcient  to  cover  such  awards  as  the  court 
may,  upon  a  new  trial,  make  in  favor  of  the 
other  parties  to  the  action,  and  the  amount 
due  him  upon  the  notes  which  he  claims  to 
hold.  Ue  had  the  opportunity  of  doing  so 
at  that  sale;  and,  if  he  was  then  the  holder 
of  these  notes,  or  any  of  thum,  it  vim  his  in- 
terest to  see  that  the  property  brought  all 
tliat  it  was  worth. 

it  thus  appears  to  us,  upon  a  careful  exam- 
ination of  all  the  allegations  of  fact  contained 
in  this  complaint,  as  distinguished  from  mere 
invective  and  conclusion,  that  it  fails  to  show 
a  case  of  fraud,  in  which  a  coui-t  of  equity 
would  be  justified  in  interposing  to  set  aside 
this  decree  of  foreclosure,  which  has  been  al- 
lowed by  not  only  the  parties  to  the  record, 
but  by  all  the  parties  in  interest,  to  become 
final.  It  also  fails  to  Show  that  the  plaintiff 
or  his  assignor  wtis  or  is  a  party  who  could  or 
can  maintain  such  an  action — Fimt,  because 
it  fails  to  show  that  he  or  his  assignor  is  or 
was  the  holder  of  any  note,  secured  by  said 
mortgage,  issued  before  the  mortgage  was 
foreclosed  and  the  trust  extinguislied;  sec- 
ond, if  it  be  a'isumed  that  the  notes  now 
claimed  by  him  were  outstanding  at  the  time 
of  the  foreclosure,  then  he  was  privy  to  the 
action,  and  is  estopped  by  the  decree,  on  the 
authorities  and  for  the  reasons  already  stat- 
ed.   It  follows  that  the  demurrer  was  prop- 
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eriy  sustained,  and  the  judgment  must  be  af- 
firmed.   So  ordered. 

I  concur:    Sharfstein,  J. 

Patekson,  J.  I  concur.  It  must  be  pre- 
sumed, in  the  absence  of  objection  to  the 
contrary,  that  plaintiff  and  his  assignors 
bad  full  notice  of  the  pendency  of  the  ac- 
tion, and  of  ail  the  facts  now  relied  on  to 
show  fraud  and  collusion.  Having  such  no- 
tice, it  was  tbeir  duty  to  appear  in  the  action 
to  protect  their  rights.  Freem.  Judgm.  §  181; 
Pom.  Rem.  §  400;  Kobbins  v.  City  of  Chica- 
go, 4  Wall.  657;  Castle  v.  Noyes,  14  N.  Y. 
332.  Furthermore,  under  the  allegations  of 
the  complaint,  plaintiff  must  be  deemed  to 
be  an  assignee  without  consideration  after 
judgment  of  foreclosure  and  sale.  He  can- 
not, therefore,  avail  himself  of  this  remedy. 
Thompson  v.  Maxwell,  95  U.  S.  397;  2  Smith, 
Ch.  Pr.  49.  For  these  reasons  I  concur  in 
the  aliirmance  of  the  judgment. 

McFarlakd,  J.  1  concur  in  the  judgment 
for  tlie  reasons  stated  in  the  opinion-  of  Mr. 
justice  Paterson. 


(83  Cal.  50S) 

Hebrligii  v.  McDonald.    (No.  12,235.) 
(Supreme  Court  of  CaHfomia.    March  81,  1890.) 

APPBlii — REBExniXO. 

Mot^n  to  recall  a  remittitur  was  properly 
denied  where,  within  the  90  days  after  the  filing  of 
the  opinion  in  department,  no  petition  or  order  for 
a  rehearing  of  the  cause  in  bank  was  filed,  as  re- 
quired by  Const.  Cal.  art.  6,  i  2,  though  within 
that  time  a  motion  to  strike  out  the  damages  from 
the  judgment  was  made  and  denied,  but  not  shown 
on  the  record.   Fatebson  and  Fox,  JJ.,  dissenting. 

In  bank.  On  rehearing.  For  former  opin- 
ion, see  22  Pac.  Rep.  298. 

W.  H.  Sears,  for  appellant.  Chas.  F. 
Hanlon,  for  respondent. 

McFarlamd,  J.  This  case  is  before  the 
court  upon  a  motion  of  appellant  to  recall  the 
remittitur.  The  cause  was  heard  in  depart- 
ment 1,  and  the  judgment  of  the  court  below 
was  aflirmed,  with  15  per  cent,  damages,  the 
opinion  of  the  court  in  department  liaving 
been  filed  September  7, 1889.  22  Pac.  Rep. 
298.  At  the  end  of  30  days  the  remittitur 
issued  as  usnal,  no  petition  for  hearing  in 
bank  having  been  tiled.  Tlie  motion  to  recall 
the  remittitur  is  based  on  an  affidavit  of  ap- 
pellant's counsel  to  the  effect  that  on  Septem- 
ber 16.  1889,  he  made  a  motion  in  depart- 
ment 1  to  modify  the  judf^ment  by  striking 
off  the  said  15  per  cent,  damages,  and  tliat 
said  motion  had  never  been  decided.  The 
records  of  the  court  do  not  show  that  any 
sucli  motion  was  made.  As  a  matter  of  fact, 
however,  counsel  did  make  such  a  motion  or 
request  orally,  but  it  is  also  true  that  the 
court  (department  1)  did  consider  the  motion 
and  decided  against  granting  it,  although  that 
decision  does  not  appear  on  the  records.  So 
the  record  does  not  show  anything  about  the 


matter.  But,  assuming  the  facts  to  be  as 
stated  in  the  affidavit,  as  there  was  no  order 
made  that  the  cause  be  heard  by  the  court  in 
bank,  the  judgment  became  final,  under  the 
constitution,  art.  6,  g  2,  in  30  days,  and  the 
remittitur  in  usual  course  went  down  to  the 
lower  court,  ^he  pendency  of  appellant's 
said  motion — assuming  that  it  was  pending 
— could  not  prevent  that  result;  and  when  a 
remittitur  issues  In  regular  course  the  rule 
is  that  the  jurisdiction  of  this  court  ends. 
Whether  or  not  the  court  would  have  power 
to  recall  a  remittitur  issued  through  its  own 
inadvertence  it  is  not  necessary  here  to  de- 
termine. There  was  no  such  inadvertence 
in  this  case.  As  there  was  no  petition  for 
hearing  in  bank  under  rule  30,  there  was 
nothing  for  this  court  to  act  upon  within  the 
30  days,  and  at  the  expiration  of  that  time 
the  remittitur  issued  regularly,  and  not  in- 
advertently. See  Adams  v.  Dohrmann,  63 
Cal.  42U.     Motion  to  recall  remittitur  denied. 

We  concur:  Beattt,  C.  J. ;  Sharfstedt, 
J.;  Thornton,  J. 

Paterson,  J.,  {dtusenting.)  I  am  unable 
to  concur  in  the  conclusion  of  the  majority. 
The  15  per  cent,  damages  were  imposed  with- 
out notice  to  the  appellant,  and  upon  learn- 
ing the  fact  her  counsel,  before  the  expira- 
tion of 'the  SO  days,  came  in  and  moved  the 
court  to  modify  the  judgment  by  striking  out 
the  damages  which  it  had  added  without  a 
hearing.  The  motion  was  submitted,  and  I 
think  he  had  the  right  to  assume  that  the 
court  would  control  its  remittitur  until  all 
matters  affecting  the  judgment  had  been 
passed  on.  But  it  is  said  the  motion  was  de- 
cided, although  no  record  was  made  of  it. 
This  is  true,  but  it  was  the  duty  of  the  court 
to  make  a  record  of  its  action,  which  would 
give  the  party  affected  by  it  notice  and  an 
opportunity  to  be  heard.  If  such  record  bad 
been  made,  he  could  have  petitioned  for  a  re- 
hearing before  the  remittitur  issued.  When 
a  party  thus  loses  a  right  which  but  for  the 
mistake  of  the  court  would  have  been  pre- 
served to  him,  it  seems  to  me  we  ought  to 
say  the  remittitur  was  issued  through  inad- 
vertence, and  should  be  recalled.  Tlie  fact 
that  no  petition  for  a  rehearing  was  filed 
within  the  30  days  does  not  seem  to  me  to  be 
material.  The  moving  parly  sought  only  to 
have  the  damages  (amounting  to  over  $1,000) 
stricken  out.  If  the  department  had  granted 
the  motion  which  was  submitted  to  it,  there 
would  have  been  no  necessity  for  a,rehearing. 

Fox,  J.    I  concur  with  Paterson,  J. 


(S  Oal.  Unrep.  3E0t 

Staples  «.  May.  (No.  12,167.) 
(Supreme  Court  of  California.  March  31, 1890.) 
MoBTOAOES— Description— Receivers— Tbespass. 
1.  Where  a  mining  company  operates  its  vari- 
ous mines  under  one  system,  and  the  proceeds  of 
the  ore  extracted  from  each  are  used  indiscrimU 
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nately,  tor  the  common  benefit  of  all,  a  receiver 
appointed  on  the  foreclosure  of  mortgages  cover- 
ing a  part  only  of  the  company's  property,  with 
power  to  taiie  possession  of  the  mortgaged  prem- 
ises and  to  carry  on  the  mines,  who  is  permitted  by 
the  company  to  take  possession  of  its  entire  prop- 
erty, ana  to  work  all  its  mines,  rendering  them 
more  valuable  and  more  capable  of  paying  credit- 
ors, cannot  be  considered  a  trespasser,  and  is  not 
personally  liable  to  a  general  creditor  of  the  com- 
pany for  snms  realized  by  him  from  a  mine  not 
covered  by  the  mortgage. 

2.  A  mortgage  of  specifically  described  land, 
together  with  aU  the  lands,  mines,  and  minerals  of 
every  kind  belonging  to  the  mortgagor  in  a  desig- 
nated county,  covers  all  mineral  lands  in  that 
county  shown  by  proper  evidence  dehors  the  mort- 
gage to  have  belonged  to  the  mortgagor  at  the 
time  of  its  executiou. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Santa  Clara 
county;  D.  S.  Belden,  Judge. 

T.  I.  Bergln,  for  appellant.  8.  F.  Zeib, 
for  respondent. 

FooTE,  C.  This  appeal  is  taken  from  a 
judgment  in  favor  of  tlie  plaintiff,  and  from 
an  order  denying  the  defendant  a  new  trial. 
From  tlie  record,  it  appears  tliat  Henry  May 
was  appointed  the  receiver  of  the  property 
belonging  to  the  Santa  Clara  Mining  Associ- 
ation of  Baltimore,  whose  lands  and  property 
were  in  the  county  of  Santa  Clara  in  this 
state ;  that  the  lands  owned  or  possessed  by 
tills  association  contained  mines  of  quick- 
silver; that  the  association  was  without 
means  to  work  ttie  mines,  by  which  alone  its 
tlien  numerous  debts  could  be  paid;  and  that, 
to  that  end.  May  was  autliorized  by  the  court 
which  appointed  him  to  borrow  money,  and 
use  and  expend  it  in  working  the  mines,  etc. 
He  was  originally  appointed  receiver  in  an 
action  brought  by  the  executors  of  the  estate 
of  W.  S.  O'Brien,  deceased,  to  foreclose  a 
mortgage  on  certain  speciiic  lands  of  the 
Siinta  Clara  Association,  and  to  foreclose  a 
pledge  of  certain  bonds  secured  by  auotlier 
and  ser^ond  mortgage  or  deed  in  trust.  After- 
wards, wben  the  beneHciaries  under  the  deed 
in  trust,  who  were  made  parties  to  the  ac- 
tion originally,  intervened  and  filed  a  cross- 
complaint  seeking  to  foreclose  their  second 
mortgage  or  deed  in  trust,  he  was  appointed 
receiver  of  all  the  property  contained  in  both 
instvuments,  to  carry  on  the  quicksilver 
mines,  borrow  money,  etc.  There  were  oth- 
er unsecured  creditors,  among  whom  was 
the  plaintiff,  Mary  E.  Staples,  who  could  not 
get  any  satisfaction  for  their  debts  out  of 
tlieir  debtor,  tlie  Santa  Clara  Mining  Associ- 
ation, by  reason  of  its  insolvency,  and  the 
existence  of  the  instruments  above  men- 
tioned. But  she  brought  suit  against  the  as- 
sociation, obtained  her  judgment,  and,  by 
proceedings  supplementary  to  the  execution 
issued  on  her  judgment  under  section  720, 
Code  Civil  Proc,  sought  the  aid  of  the  su- 
perior court  to  force  May,  the  receiver,  to 
pay  her  what  she  claimed  was  due  her  debtor, 
the  mining  association,  from  May,  as  a  tres- 
passer, in  realizing  money  from  a  mine  of  tlie 
Santa  Clara  Mining  Association  which  was 
not  included  in  either  of  the  mortgages  for 


which  foreclosure  had  been  prayed,  and  in 
which  action  May  was,  as  before  stated,  ap- 
pointed receiver.  The  court  below  held  that 
May,  OS  receiver,  bad  gone  upon  the  property 
of  the  Santa  Clara  Mining  Association  which 
was  not  included  in  either  mortgage;  that  be 
was  not  authorized  to  do  so  as  receiver  under 
the  appointment  of  thesuperior  court;  that  he 
did  so  as  a  trespasser;  and  that  the  net  profits 
which  he  had  realized  out  of  the  working  of 
the  quicksilver  mine  upon  wliich  he  had  tres- 
passed amounted  to  the  sum  of  $38,212.  for 
which  and  interest  he  became  liable  to  pay  to 
the  Santa  Clara  Mining  Association  of  Balti- 
more, the  mortgagor  in  the  two  mortgages, 
amounting  in  the  aggregate  to  the  sum  of 
$46,414.84;  and,  being  liable  to  that  corpora- 
tion, the  plaintiff  "is  entitled  to  judgment 
against  defendant  for  such  proportion  of  the 
sum  of  $46,41484,  as  the  amount  of  her  said 
judgment  and  interest  thereon  to  date,  to- 
wit,  $6,593.19,  bears  to  the  said  sum  of  $55.- 
470.70,  to-wit.  for  the  sum  of  $5,515,  and 
costs  of  suit." 

The  theory  of  the  case  on  which  the  court 
seems  to  have  made  its  findings  and  decision, 
and  upon  which  it  refused  the  motioti  for  a 
new  trial,  is  that  the  court  never  had  any  ju- 
risdiction over  the  particular  part  of  the  Gua- 
deloupe mine,  tlie  mining  property  of  the 
Santa  Clara  Mining  Association,  from  whence 
the  quicksilver  sold  by  the  defendant  was 
taken;  that  tlie  receiver  never  had  any  au- 
thority to  enter  upon  it;  and  that  wliatever 
sum  of  money  resulted  over  and  above  the 
expenses  of  mining  the  quicksilver  was  an 
indebtedness  of  May,  as  a  trespasser,  to  the 
Santa  Clara  Mining  Association,  for  which 
he  was  individually  responsible  to  them,  and 
which,  being  an  indebtedness  accruing  to 
theiu,  was  the  subject  of  such  proceedings  as 
are  here  initiated,  and  he  must  pay  her  share 
over  to  the  plaintiff.  This  conclusion,  it  is 
contended  by  the  appellant,  is  wrong,  if  the 
defendant  is  not  justly  indebted  to  the  Santa 
Clara  Mining  Association,  or  it  any  such 
state  of  facts  exists,  as  in  equity  and  good 
conscience  that  association  should  not  bold 
the  defendant  liable  as  trespasser;  and  it  is 
urged  that  he  should  be. held  as  one  who,  in 
the  proper  care  of  the  other  property  of  the 
association  legally  in  his  custody,  was  com- 
pelled to  preserve  that  part  of  wliich  he  did 
have  charge  by  the  use  of  that  of  which  he 
did  not  have  control;  thus  benefiting  the 
property  of  the  Santa  Clara  Mining  Associar 
tion,  increasing  its  value,  and  rendering  it 
the  more  capable  of  paying  the  mortgage 
debts,  and  thus  making  it  the  more  prol>able 
that  the  unsecured  debts  shoukl  be  paid. 

We  think  that  the  facts  shown  by  the  rec- 
ord are  that,  at  the  time  of  the  first  appoint- 
ment of  the  receiver,  all  the  mining  property 
of  the  Santa  Oara  Mining  Association  was  a 
part  of  the  same  system  of  operations;  that 
it  was  all  held  as  the  mining  ground,  for  the 
one  common  purpose  of  extracting  quicksil- 
ver ore;  that  whatever  quicksilver  was  ex- 
tracted from  one  portion  of  the  ground  was 
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used,  Indiscriminately,  when  sold  and  con- 
verted into  money,  for  the  common  benefit  of 
the  whole  property;  that  the  association,  Ije- 
ing  a  party  to  these  foreclosure  proceedings, 
knew  when  the  receiver  was  appointed  that 
he  would  take  charge  of  the  whole  property; 
that  it  was  in  such  a  condition  as  that  every- 
thing whicli  could  be  gotten  out  of  it,  and 
every  part  of  it,  would  be  needed  to  preserve 
the  property,  and  aid  in  paying  its  secnred 
indebtedness;  and  that  the  receiver  would 
use  the  whole  of  this  property  for  that  pur- 
pose. And,  knowing  all  this,  the  mining 
corporation  permitted  him  to  take  possession 
of  all  the  property,  to  use  it  indiscriminately, 
to  borrow  money  under  the  orders  of  the 
court,  to  carry  on  the  whole  mining  industry, 
to  work  every  part  of  it  for  the  common  ben- 
efit of  the  whole,  never  bnce  protesting  or  ob- 
jecting, but,  apparently,  willingly  allowing 
all  the  benefit  which  accrued  by  virtue  of  the 
acts  of  the  receiver  to  go  to  the  enhancing  of 
the  value  of  its  property,  and  standing  by,  not 
only  without  objection  to,  but,  to  all  intents 
and  purposes,  approving  his  acts;  and,  so  far 
as  this  record  shows,  the  corporation  is  still 
satisfied  with  and  acquiesces  in  the  acts  of  the 
receiver  with  reference  to  its  whole  property. 
Those  who  complain  are  persons  to  whom  the 
mining  association  is  indebted,  and  who  can- 
not get  their  money  unless  they  can  show 
that,  as  a  trespasser,  the  defendant  did  acts 
which  the  corporation  considered  a  trespass, 
and  not  a  benefit.  The  defendant,  as  re- 
ceiver, has  yet  to  repay  many  thousands  of 
dollars  of  burrowed  money  used  to  develop 
and  care  for  the  property  of  the  mining  cor- 
poration, and  burrowed  under  the  authority 
of  the  court;  yet  the  plaintiff  claims  that  the 
proceeds  of  the  quicksilver  which  the  defend- 
ant extracted  from  one  portion  of  the  mine 
should  go  to  her  as  the  representative  of  the 
corporation  whose  property  had  been  tres- 
passed upon,  and  that  the  debts  which  he 
contracted  under  orders  of  the  court,  unob- 
jected to  by  the  mining  corporation,  and  used 
to  render  more  valuable  its  whole  property, 
BhuU  go  unpaid  from  the  proceeds  of  the  cor- 
poration's property  which  this  borrowed 
money  assisted  to  bring  into  existence.  The 
defendant  hss  benefited  the  mining  corpora- 
tion by  all  his  acts.  That  corporation  was  a 
party  to  the  proceedings,  stood  by  and  allowed 
him,  without  any  sort  of  check  or  sign  of 
disapproval,  to  develop  its  property,  make  it 
more  valuable,  more  capable  of  paying  its 
creditors,  and  yet  seems  to  affirm  his  acts, 
and  makes  no  claim  against  him;  but  its 
creditors  who  are  not  secured  cliiim  that  May 
is  a  willful  trespasser,  and  should  be  made  to 
hand  over  to  them  money,  which  they  claim 
lie  wrongfully  has,  belonging  to  the  mining 
corporation.  That  corporation  was  interest- 
ed to  have  the  property  included  in  the  Me- 
Calmont  or  first  mortgage  increased  in  value 
so  as  tu  go  furtlier  towards  the  payment  of 
the  mortgage  debt,  by  the  preservation  of 
such  property  by  May;  and,  if  he  used  the 
ore  taken  out  of  station  8  to  do  this,  and  bor- 


rowed money,  and  applied  it  to  the  working 
of  the  whole  property,  thus  benefiting  the 
mining  corporation,  and  it  sat  by,  and  did  not 
object  to  receive  such  benefit,  but  took  it  in 
silence,  we  cannot  see  that  it  can  now  hold 
the  acts  of  May  in  the  premises  those  of  a 
trespasser.  Wise  v.  Walker,  81  Cal.  11-13, 
20  Pac.  Rep.  81,  22  Pac.  Rep.  293,  and  cases 
cited. 

But,  while  this  is  true,  there  is  another 
reason  why  May  should  not  be  held  a  tres- 
passer, and  responsible  to  the  mining  corpo- 
ration. The  second  mortgage,  or  deed  in 
trust,  the  one  given  to  the  Farmers'  Loan  & 
Trust  Company  of  New  York,  which  was  a 
party  defendant  to  the  suit  of  foreclosure, 
and  then,  by  intervention  and  a  cross-com- 
plaint, became  a  voluntary  pjirty  thereto,  was, 
as  we  think,  a  mortgage  on  all  the  interest 
in  the  disputed  mine  which  the  Santa  Clara 
Mining  Association  had.  The  sp>>ciQc  de- 
scription of  property  set  out  in  thu^  convey- 
ance did  not  carry  any  interest  in  the  ground 
called  "Station  Mo.  8,"  from  whence  the 
quicksilver  in  controversy  was  taken,  but 
that  which  follows  did.  It  is  in  this  lan- 
guage. After  conveying  the  property  de- 
scribed in  the  first  or  McCalmont  mortgage, 
it  reads:  "Together  with  all  and  singular 
the  property  thereunto  attached  or  belong- 
ing, situated  in  Santa  Clara  county,  in  the 
state  of  California,  or  wherever  the  same 
may  be,  and  all  the  lands,  tenements,  mines, 
minerals,  real  and  personal  property,  rights, 
privileges,  and  appurtenances,  of  every  kind 
whatsoever,  of  or  belonging  to  the  said  par- 
ty hereto  of  the  first  part,  in  Santa  Clara 
county  aforesaid."  "A  deed  is  evidenti- 
ary and  may  be  helped  out  by  other  evi- 
dence." De  Sepnlveda  v.  Baugb,  74  Cal. 
468-472,  16  Puc.  Rep.  223.  As  this  deed 
conveyed  all  the  lands,  etc.,  that  belonged  in 
any  way  to  the  mining  corporation  in  Santa 
Clara  county,  all  that  would  be  necessary  to 
make  the  description  certain  would  be  to 
show  dehors  the  deed,  by  proper  evidence^ 
that  the  mining  ground  in  controversy  l>e- 
longed  at  that  time  to  the  corporation.  Pet- 
tigrew  v.  Dobbelaar,  63  Cal.  397.  This  was 
Buflaciently  shown;  and  the  court  had  juris- 
diction of  the  property  by  reason  of  the  sec- 
ond mortgnge  or  deed  in  trust,  and  the  mort- 
gagor being  a  party,  as  well  as  the  mining 
corporation,  to  the  action  of  foreclosure 
wherein  the  receiver  was  appointed.  The 
Santa  Clara  Mining  Association  whs  a  party 
to  the  whole  proceedings.  It  was  competent, 
therefore,  for  the  court,  sitting  as  an  equita- 
ble tribunal,  to  settle  all  matters  of  account- 
ing in  the  foreclosure  suit;  to  adjust  the 
'Whole  matter,  even  if  it  Involves  items  ac- 
cruing after  the  commencement  of  the  ac- 
tion. Station  8,  from  which  the  ore  in  con- 
troversy was  taken,  belonged  to  the  associa- 
tion at  the  time  the  trust-deed  was  executed 
and  delivered, — as  much  so  as  it  ever  did  aft- 
er that  time.  If  the  association  had  no  title 
at  the  time  the  trust-deed  ^as  given,  it  bud 
none  at  the  time  the  ore  was  taken  out.   But. 
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it  did  have  possession  and  control  of  the  land, 
under  a  claim  of  ownership  recognized  in  the 
neighborhood ;  and  in  whatever  way  the  land 
belonged  to  it,  or  by  what  riglit,  that  right 
was  carried  by  the  deed  in  trust. 

Upon  the  whole  case,  we  do  not  thinlt  the 
court  warri^nted  in  finding  that  May  was  a 
trespasser  upon  tlie  property  of  the  Santa 
Clara  Mining  Association,  or  tliat  he  is  in- 
debted to  It  in  any  sum  whatever.  Where- 
fore, we  advise  that  the  order  tie  reversed. 

We  concur:    Belcber,  C.  0. ;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  is  reversed. 

BBATTy,  C.  J.  Justice  Thornton  Is  as- 
signed to  department  1  for  the  purpose  of 
considering  this  case. 

(83  Cal.  688)  

NuNAN  t>.  Valentine  et  al.  (No.  12,663.) 
(Supreme  Court  tt/  Caltfomia.    April  28, 1890.) 

APPBIX.— DlSMlBSAI/— SiTlSFAOTION. 

A  motion  by  appellants  to  dismiaa  their  ap- 
peal on  the  ground  that  the  judgment  has  been  sat- 
isfied will  be  granted,  though  opposed  by  persons 
who  claim  to  succeed  to  the  rights  of  the  respond- 
ent, and  ask  to  be  substituted  on  the  ground  that 
the  alleged  satisfaction  was  in  fraud  of  their 
rights;  leaving  the  question  to  be  settled  in  the 
snperior  court,  which  is  the  proper  forum. 

In  bank.  Appeal  from  superior  court,  city 
■and  county  of  San  Francisco;  Walter  H. 
Levy,  Judge. 

Wm.  c6  Geo.  Leviston,  for  appellants.  Carl 
T.  Graef  and  George  D.  Collina,  for  respond- 
ent. 

Beattt,  C.  J.  In  this  case  the  appellants 
>ove  to  dismiss  their  own  appeal  upon  the 
ground  tliat  the  judgment  appealed  from  has 
been  satisfied.  The  motion  is  opposed  by 
parties  who  claim  to  have  succeeded  to  the 
rights  of  the  original  plaintiff,  and  who  ask 
to  be  substituted  as  respondents,  upon  the 
ground  tliat  the  alleged  satisfaction  of  the 
'  Judgment  was  entered  in  fraud  of  thei  r. rights. 
A  number  of  afQdavits  have  been  filed  relat- 
ing to  this  controversy,  but  we  do  not  think 
this  tile  proper  forum  for  its  determination. 
A  dismissiil  of  the  appeal  will  simply  have 
the  effect  of  affirming  the  judgment  and  re- 
mitting tlie  questions  as  to  the  persons  en- 
titled to  enj^y  tlie  fruits  of  it,  and  as  to 
whether  or  not  it  has  been  satisfied,  to  the 
snperior  court,  where  they  ought  to  lie  tried. 
We  do  not  decide  these  questions,  but  we  see 
no  reason  to  deny  the  motion.  Appeal  dis- 
missed, with  costs  to  respondent. 

We  concur:  Thornton,  J. ;  Sharpstein, 
J.;  MoFarland,  J.;  Fox,  J. 


«9  Mont  316)  

liEBEHER  V.  Board  of  Commissioners. 
{Sxtpreme  Court  of  Montana    Feb.  10, 1890.) 

CoST^iACT  FOR  Support  op  Pacfess — Couiiteb- 
Claim. 
1.  Kev.  St.  Mont  div.  5,  %  9.56  et  seq.,  provides 
that  every  poor  i>er80o  "unable  to  earn  a  liveli- 


hood in  consequence  of  bodily  infirmities,  idiocy, 
lunacy,  or  other  cause,"  if  having  no  relatives, 
shall  receiverelief  from  the  county,  and  authorizes 
the  commissioners  to  award  contracts  for  the  care 
of  "the  sick,  poor,  and  infirm, "and  requires  tJie 
county  physician  to  examine  each  week  all  pau- 
pers, and  to  discharge  those  who  are  able  to  sup- 
port themselves.  Held,  that  a  contract  by  the 
commissioners  for  the  care  of  the  "poor"  of  the 
oouQty  is  void,  as  is  also  a  contract  for  the  care 
of  the  "sick  and  infirm;"  the  only  contract  au- 
thorized being  for  the  care  of  the  poor  who  are 
sick  and  infirm. 

2.  One  contracting  with  oountv  commission- 
ers is  charged  with  knowledge  of  the  limits  of 
their  authority. 

8.  Though  the  contract  sued  on  is  void,  the 
supreme  court,  on  reversing  a  judgment  for  plain- 
tiff, cannot  order  judgment  for  defendant  where  it 
is  uncertain  whether  the  jury  allowed  part  of  a 
counter  claim,  or  reduced  plaintiff's  demand. 

Appeal  from  district  court,  Custer  county; 
M.  J.  LiDDELL,  Judge. 

Garlock,  Strevell  <&  Porter,  for  appellant. 
C.  R.  Middleton,  for  respondent. 

De  Witt,  J.  In  December,  1882,  the 
board  of  commissioners  of  Caster  county 
purported  to  let  to  one  John  Clark  a  contract 
for  the  care  of  the  sick  and  infirm  of  the 
county  for  the  following  year  at  the  rate  of 
$12  per  week ;  and  for  the  care  of  the  poor  of 
the  county  at  the  rate  of  $1.50  per  week  if 
cared  for  at  the  poor-house,  and  $7  per  week 
if  cared  for  in  Miles  City.  The  complaint 
alleges  that,  in  pursuance  to  the  contract, 
John  Clark  cared  for  such  sick  and  infirm, 
by  reason  whereof  the  county  became  in- 
debted to  him  in  the  sum  of  $6,098.87,  in- 
cludyig  also  his  care  for  the  poor  to  the  ex- 
tent of  $13.50  at  the  poor-house,  and  $365  at 
Miles  City;  that  this  indebtedness  was  as- 
signed by  John  Clark  to  the  plaintiff.  This 
constitutes  plaintiff's  first  cause  of  action,  on 
whvSh  he  recovered  judgment  for  nearly  the 
whole  amount;  it  appearing  that  for  some 
reason  ttie  verdict  was  for  $800  less  than  the 
demand.  The  county  appeals  from  an  order 
denying  a  new  trial,  and  from  the  judgment. 

The  action  was  upon  the  alleged  contract, 
the  validity  whereof  was  attacked  by  defend- 
ant, and  to  the  admission  of  which  in  evi- 
dence numerous  exceptions  were  taken  and 
saved.  The  judgment  was  obtained  on  the 
contract.  We  will  therefore  first  examine 
the  validity  of  the  contract.  If  made  at  all. 
it  was  made  under  authority  of  the  statutes 
wliich  were  at  that  time  found  in  Kev.  St. 
5tlj  div.  "Sec.  956.  Every  poor  person  who 
shall  be  unable  to  earn  a  livelihood  in  conse- 
quence of  bodily  infirmities,  idiocy,  lunacy, 
or  other  cause  shall  be  supported  by  the 
father,  grandfather,  etc.:  provided  that, 
when  any  person  becomes  a  pauper  from  in- 
temperance or  other  had  conduct,  he  shall  not 
be  entitled  to  any  support,  except  parent  or 
child."  "Sec.  958.  When  any  j>oor  person 
or  persons  shall  not  have  relations,  *  *  ♦ 
then  the  said  pauper  shall  receive  such  relief 
as  the  case  may  require,  out  of  the  county 
treasury,  as  is  hereinafter  provided,  Sec. 
959.  The  county  commissioners  of  their  re- 
spective counties  shaU,  at  their  regular  sea- 
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sion  in  September  of  each  year,  make  an  order 
directing  the  clerk  of  tJie  board  to  publish  a 
notice  in  a  newspaper  inviting  sealed  pro- 
posals for  the  care,  support,  and  maintenance 
of  the  sick,  poor,  and  infirm  of  the  county, 
per  capita,  by  the  week,  for  the  succeeding 
year,"  etc.  "Sec.  960.  Said  proposals  shall 
be  addressed  to  the  clerk  of  the  board  of 
county  commissioners,  and  the  said  commis- 
sionersshallattheirDeceraberterni,  *  *  * 
open  and  carefully  compare  said  bids  or  pro- 
posals, and  shall  award  the  contract  for  the 
care,  support,  and  maintenance  of  the  sick, 
poor,  and  infirm  of  the  county,  by  the  week, 
per  capita,  to  the  lowest  responsible  bidder 
for  the  ensuing  year."  Section  962  provides 
that  the  county  physician  shall  "examine 
each  week  all  persons  who  are  or  may  become 
a  charge  upon  the  county;  and  if,  after  such 
examination,  he  shall  be  satisfied  that  the 
physical  condition  of  such  person  or  persons 
is  such  as  to  enable  such  person  to  support 
and  maintain  himself  or  herself,  he  shall  so 
notify  the  contractor  or  contractors  having 
such  person  or  pei-sons  in  charge."  The 
statute  provides  for  the  form  of  the  notice, 
and  filing  a  duplicate,  and  then  says:  "And 
after  the  serving  of  said  notice,  and  filing 
the  duplicate  thereof  witli  the  clerk,  said  per- 
son mentioned  in  said  notice  shall  cease  to  be 
a  charge  upon  said  county."   Id. 

It  appears  in  evidence,  from  the  records  of 
the  board  of  county  commissioners  for  the 
December  meeting,  1882,  that  bids  were 
filed  by  divers  persons  for  tlie  care  of  the 
sick,  poor,  and  infirm;  that  John  Clark^led 
separate  bids  as  follows:  "John  Clark  pro- 
posed to  care  for  the  sick  and  infirm  for  the 
consideration  of  $12.00  per  week  per  capita, 
and  for  the  poor  for  the  consideration  of 
$1.50  per  VTBfk  per  capita  at  the  county  poor- 
house,  and  for  the  poor  for  the  considera- 
tion of  87.00  per  week  per  capita  in  Miles 
City."  These  bids  were  accepted.  As  far 
as  it  is  necessary  for  us  to  here  consider  the 
matter,  these  bids  and  the  acceptance,  con- 
stituted the  contract  upon  which  plaintiff 
sues.  For  the  services  alleged  to  be  rendered 
under  this  contract,  the  claim  for  which  serv- 
ices  was  assigned  to  plaintiff,  plaintiff  ob- 
tained his  judgment  on  his  first  cause  of  ac- 
tion. The  defendant,  in  its  answer,  alleges 
fraud,  collusion,  and  connivance  between 
Clark,  plaintiff,  and  the  members  of  the  board 
of  commissioners.  No  evidence  of  this,  how- 
ever, was  introduced  except  as  it  may  appear 
on  the  face  of  the  contract.  Defendant  also 
sets  up  a  counter-claim  in  a  large  amount,  in 
regard  to  which  there  was  testimony. 

We  will  first  determine  whether  the  con- 
tract which,  as  we  have  said,  was  the  founda- 
tion of  plaintiff's  first  cause  of  action,  was 
valid.  The  contract  was  made  with  public 
officers, — with  the  commissioners  of  Custer 
county.  An  individual  may  contract  as  to 
lawful  subjects  as  he  pleases.  Municipal 
corporations  or  ptiblic  officers  are  bound  by 
the  law.-  They  are  authorized  by  the  law  of 
their  creation  to    make   certain  contracts. 


They  are  creatures  of  the  law,  and  not  of 
nature.  They  have  not  natural  rights,  but 
only  rights  given  by  the  law.  Their  con- 
tracts obtain  validity  only  by  force  of  the 
law  authorizing  their  making.  It  follows 
that,  if  they  make  contracts  that  the  law  does 
not  empower  them  to  enter  into,  tiiere  is  no 
authority  for  such  contract, — nothing  for  it 
tostand  upon, — and  it  falls  of  its  own  weight. 
It  is  void.  Parr  t.  Village  of  Greenbush,  72 
N.  Y.  463;  Head  v.  Insurance  Co.,  2  Cranch, 
127;  Bonesteel  v.  Mayor.  22  N.  Y.  162;  Fos- 
ter v.  Coleman,  10  Gal.  279;  Zottman  v. 
San  Francisco,  20  CaL  96;  Argenti  v.  San 
Francisco,  16  Oal.  256;  City  of  Alton  v.  Coun- 
ty of  Miidison,  21  111.  115;  Dill.  Mun.  Corp. 
8  381;  Thomas  v.  Richmond.  12  Wall.  349; 
Clark  V.  Des  Moines,  19  Iowa,  209;  Loker  v. 
Broukline,  13  Pick.  348;  Philadelphia  v. 
Flunigen.  47  Pa.  St.  27. 

Persons  contracting  with  such  artificial 
creations  of  the  law  as  municipal  corpora- 
tions and  public  officers  are  charged  with  no- 
tice of  the  character  and  constitution  of  the 
entity  with  which  they  deal.  They  know  the 
law,  ami  know  what  are  valid  acts  of  such 
artificial  persons.  They  contract  at  their 
peril.  The  assignee,  as  plaintiff  herein,  of  a 
claim  against  such  municipal  corporation  or 
public  oflficer  arising  out  of  an  alleged  con- 
tract with  the  same,  bsis  the  same  notice  as  the 
origi  nal  contractor.  He  knows  the  character, 
powers,  and  constitution  of  the  contractor. 
See  cases  last  cited.  If  the  contract  in  ques- 
tion were  void,  the  plaintiff  cannot  recover 
thereon.  The  only  authority  that  the  com- 
missioners of  Custer  county  had  to  make  the 
contract  is  found  in  the  statutes  above  cited. 
We  observe,  in  limine,  that  the  chapter  of 
the  Revised  Statutes  from  which  the  citations 
supra  are  made  is  entitled  "Poor," and  the 
original  act  is  entitled  "An  act  to  provide  for 
the  support,  care,  and  maintenance  of  the 
county  sick  and  poor,"  approved  February 
11,  1876.  In  viewing  the  whole  act,  we  are 
of  opinion  that  the  intent  of  the  law  is  easily 
ascertainable.  The  county  is  to  care  for 
"  poor  persons  who  shall  be  unable  to  earn  a 
livelihood  in  consequence  of  bodily  infirm- 
ity, "  etc.  The  statute  does  not  com  mand  the 
county  to  care  for  the  "poor"  simply.  If  so, 
the  state  would  readily  become  a  popular 
place  of  residence  for  the  healihy,  able-bodied, 
lazy  beggars  of  the  world.  If  one  be  poor  in 
purse,  but  wealthy  in  brawn  or  brain,  he  is 
not  to  be  a  charge  upon  the  county.  The 
statute,  section  962,  supra,  provides  that 
when  a  person  properly  in  charge  of  the  coun- 
ty ceases  to  be  "sick  and  infirm,"  although 
he  still  remain  "poor,"  he  shall  no  longer  be 
maintained  by  the  county;  and,  to  guard 
against  fraud  and  imposition  by  physiciiUy 
vigorous  paupers  and  dishonest  contractors, 
it  is  provided  that  the  county  physician  shall 
examine  such  persons,  and,  if  they  l>e  able 
physically  to  take  care  of  themselves,  return 
them  to  their  own  resources.  Section  962. 
supra.  This  is  a  plain  declaration  of  the  law 
that  the  county  commissioners  shall  not  snp- 
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port  and  care  for  persons  whose  only  claim 
on  public  bounty  is  their  poverty.  To  give 
them  such  a  claim,  other  ills  must  be  present. 
They  must  be  unable  to  earn  a  livelihood  by 
reason  of  sickness,  infirmity,  or  other  cause; 
and  they  must  have  come  to  their  deplorable 
state  by  misfortune,  and  not  by  vice.  Section 
956,  supra.  It  was  never  contemplated  that 
the  state  should  care  for  all  the  poor,  without 
regard  to  the  condition  of  snub  poor  as  to 
ability,  health,  strength,  and  virtue.  The 
purview  of  the  statute  is  clearly  against  such 
a  construction.  We  are  therefore  of  opinion 
that  the  alleged  contract  between  John  Clark 
and  the  commissioners  of  Custer  county  for 
the  care  of  the  poor  of  the  county  is  void. 

Again,  the  contract  to  care  for  the  sick 
and  intirm  is  equally  obnoxious  to  objection. 
We  cannot  construe  the  statute  as  requiring 
or  authorizing  the  county  commissionera  to 
care  for  the  "sick  and  inHrm,"  assuch  alone. 
The  wealthy  and  the  well-to-do  "sick  and  in- 
firm" must  care  for  themselves,  from  their 
own  opulence  or  competency,  and  not  live 
upon  the  taxes  collected  from  their  neigh- 
bors. Sickness  and  infirmity,  under  the 
statute,  confer  uo  claim  upon  the  state.  It 
is  only  when  they  are  joined  with  poverty 
that  the  claim  arises  that  is  supplied  from  the 
store-house  of  a  bountiful  state.  We  come, 
therefore,  to  the  conclusion  that  the  contract 
between  John  Clark  and  the  commissioners  of 
the  county  for  the  care  of  the  sick  and  in- 
firm was  wholly  unauthorized  by  the  law, 
and  void.  Johnson  v.  Santa  Clara  Co.,  28 
Cal.  545;  City  of  Alton  v.  County  of  Madi- 
son, 21  111.  115. 

We  have  above  noticed  that  the  defendant 
county  alleges  fraud  and  collusion  between 
John  Clark,  the  plaintiSF,  and  the  county 
commissioners,  in  the  matter  of  these  con- 
tracts. The  face  of  the  record  of  the  pro- 
ceedings of  the  board  of  commissioners  is 
the  only  evidence  under  this  allegation,  and 
by  that  the  letting  of  the  contract  seems  to 
be  a  cunningly  devised  fable  to  avoid  the 
, plain  intent  of  the  law.  This  view  is  not 
altered  when  we  observe  that  the  poor  at  the 
poor-house  cost  $13.50,  and  the  sick  and  in- 
firm nearly  S6,000.  The  contract  that  the 
commissioners  were  authorized  to  let  was 
one  for  the  care  of  such  persons  as  were  poor, 
and  therewith  sick  and  infiirm.  What  they 
did  do  was  an  evasion  of  the  plain  intent  of 
the  law,  and  their  alleged  contract  is  void. 
No  recovery  can  therefore  be  had  under  plain- 
tiffs Qrat  cause  of  action. 

It  is  unnecessary  to  examine  the  case  fur- 
ther. The  judgment  and  the  order  denying 
the  new  trial  must  be  reversed,  and  the  case 
remanded;  and  the  same  is  hereby  ordered. 
This  court  cannot  order  judgment  entered  in 
the  district  court,  as  appellant  requests.  Ap- 
pellant pleads  and  insists  upon  a  counter- 
claim larger  than  the  plaintiff's  demand. 
The  judgment  of  the  court  below  was  for  less 
than  the  plaintiff's  demand.  It  is  impossible 
for  this  court  to  say  whether  the  jury  cut  down 
the  demand  of  the  plaintiff,  or  allowed  a  por- 


tion of  the  counter-claim.  To  determine 
this  matter,  the  case  must  go  back  to  the  dis- 
trict court  for  a  new  trial. 

Blake,  C.  J.,  and  Hahwood,  J.,  concur. 


Davis  v.  Davis. 


\9  Mont.  267) 


(Supreme  Court  of  Montana.    Feb.  10, 1800.) 

Attobnet  ih  Fact — ConVetancbs  to  Himself — 
Equity  Pleading — Codnteb-Claim— Estofpbl. 

1.  A  conveyance  by  an  attorney  in  fact  of  land 
of  his  principal  to  himself,  through  a  third  person, 
is  invalid. 

2.  Where  an  attorney  in  fact  has  conveyed  to 
himself  land  covered  by  his  power  of  attorney,  an 
answer,  in  a  snit  by  bis  principal  to  set  aside  the 
deeds,  that  the  land  was  originally  bought  by  him 
and  plaintiff,  he  furnishing  the  money  for  plain- 
tiff's share,  though  title  was  taken  in  plaintiff's 
name,  sets  up  new  matter  connected  with  the  sub- 
ject of  the  action,  within  Code  Civil  Proo.  Mjant.  H 
89,  90,  and  is  therefore  a  good  defense  or  counter- 
claim. 

S.  Though  the  prayer  of  defendant's  answer  is 
that  he  be  discharged,  relief  may  be  given  thereon 
as  a  connter-claim. 

4.  An  attorney  in  fact,  by  accepting  a  power 
of  attorney,  and  attempting  to  convey  thereunder 
land  of  his  principal  to  himself,  is  not  estopped 
from  asserting  an  equitable  title  thereto  previous- 
ly vested  in  himself. 

Appeal  from  district   court,  Lewis    and 

Clarke  county;  H.  K.  Blake,  Judge. 

Carpenter,  Buck  &  Hunt  and  Massena 
Bullard,  for  appellant.  Sanders,  Cullen  (ft 
Sanders,  for  respondent. 

De  'Witt,  J.  The  complaint  alleges  that 
on  the  1st  day  of  December,  1882,  plaintiff, 
being  about  to  leave  Montana,  gave  to  the 
defendant,  .Toseph  Davis,  a  power  of  attorney, 
authorizing  him  to  sell  and  convey  the  real 
estate  of  plaintiff  in  Lewis  and  Clarke  coun- 
ty, said  territory.  That  plaintiff  was  then 
the  owner  of  several  described  tracts  of  real 
estate  in  said  county.  The  power  of  attor- 
ney was  duly  recorded  February  2,  1885. 
On  February  20,  1885,  the  defendant,  con- 
triving to  cheat  plaintiff,  and  without  con- 
sideration, conveyed  said  premises  by  two 
deeds  to  defendant  Bennet  Price.  Those 
deeds  were  executed,  "Lewis  Davis,  by  Jo- 
seph Davis,  His  Attorney  in  Fact."  They 
were  acknowledged  and  recorded.  That,  iu 
furtherance  of  defendant's  purpose  to  defraud 
plaintiff,  said  Price,  on  February  21,  1885, 
without  consideration,  conveyed  said  prem- 
ises to  Joseph  Davis.  The  deeds  are  all 
pleaded  in  the  complaint.  That  said  transac- 
tions between  Joseph  Davis  and  Price  were 
fraudulent  and  void.  Plaintiff  prays  that  all 
said  deeds  be  declared  void,  and  that  the  title 
to  the  premises  be  adjudged  to  be  in  the  plain- 
tiff. The  answer  contains  some  denials, 
which  we  need  not  consider  in  this  decision. 
It  then  sets  forth  a  separate  defense,  sepa- 
rately stated,  which  may  be  substantially 
stated,  witli  the  legal  effect  claimed,  as  fol- 
lows: That  the  premises  in  controversy,  or 
so  much  thereof  as  is  necessary  to  notice  in 
this  consideration,  were  originally  purchased 
by  Lewis  Davis,  Joseph  Davis,  and  another.^ 
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That  Joseph  supplied  the  money  to  pay  for 
his  share  in  the  same.  That  the  deed  was 
taken  in  tlie  name  of  Lewis  alone.  That 
consequently,  at  the  time  of  and  prior  to  the 
acts  complained  of  in  the  complaint,  the  le- 
gal title  was  in  Lewis,  but  that  there  was  a 
resulting  trust  created  in  favor  of  Joseph, 
and  that  Joseph  had  an  equitable- title  in  the 
premises,  when  the  power  of  attorney  was 
made  to  him,  and  when  be  made  the  transfers 
complained  of.  It  appears  tiiat  Joseph,  by 
thecirciimambulation  through  Bennet  Price, 
as  attorney  in  fact  for  Lewis,  conveyed  to  him- 
self, Joseph,  the  premises,  in  which,  as  ap- 
pears by  his  answer,  he  claims  he  had  the 
equitable  title  by  virtue  of  the  resulting  trust 
suggested.  There  was  no  replication.  Plain- 
tiff moved  for  judgment  on  the  pleadings, 
"for  the  reason  that  the  answer  flled  by  the 
defendant  does  not  present  any  sufflcient 
defense  to  the  cause  of  action  set  up  in  the 
plaintiff's  complaint."  The  motion  was 
granted,  and  judgment  entered  accoixlingly. 
Prom  that  judgment  this  appeal  is  taken. 

We  are  to  determine  whether  the  new  mat- 
ter in  the  answer  constituted  a  defense  which 
could  be  presented  in  this  action.  The  com- 
plaint is  in  equity.  The  new  matter,  if  it  be 
a  defense,  is  an  equitable  one.  For  the  pur- 
poses of  this  decision,  we  take  the  new  mat- 
ter as  true,  and,  for  convenience  of  treat- 
ment, will  hereinafter  speak  of  it  as  facts, 
and  not  merely  allegations.  Joseph  Davis, 
by  the  power  of  attuiney,  was ponatituted  the 
agent  of  Lewis  Davis.  He  was  in  a  Sduci- 
ary  relation.  Before  the  power  of  attorney 
was  given,  the  legal  title  being  in  Lewis  and 
the  resulting  trust  existing,  and  the  equita- 
ble title  being  in  Joseph,  Lewis  was  in  a 
fiduciary  capacity  as  to  Joseph.  We  will  not 
cite  authorities  upon  the  general  rule  of  equi- 
ty, that  an  agent  shall  not  unite  his  personal 
and  representative  capacities  in  the  same 
transaction;  that  he  sliall  not  deal  witli-  him- 
self; thHt  an  a<;ent  to  sell  for  bis  principal 
shall  nut  himself  l>ecome  the  buyer,  directly 
or  indirectly;  that  an  agent  to  buy  for  his 
principal  sliall  not  himself  be  the  seller. 
These  general  doctrines  are  as  old  as  the  court 
of  chancery. 

Respondent  urges  that  the  conveyances 
from  Joseph,  agent,  to  Joseph  personally, 
(for  the  mediation  of  Bennet  Price  is  not  ma- 
terial,) must  be  set  aside  under  the  equitable 
rules  cited.  The  lower  court  so  held,  and  on 
that  view  gave  judgment.  The  opinion  on 
file  bases  the  decision  upon  those  doctrines. 
We  are  of  opinion,  however,  that  there  is  an- 
other step  in  the  case,  another  view  of  the 
situation  of  the  parties  as  being  in  a  court  of 
equity,  to  wliich  the  attention  of  the  district 
court  was  not  invited,  and  tiie  opinion  of  that 
court  does  not  treat  of  tlie  subject  which  we 
will  now  discuss.  Chapter  4,  Code  Civil 
Proc.,  provides:  "Sec.  89.  The  answer  of  the 
defendant  shall  contain:  *  *  *  Second. 
A  statement  of  any  new  matter  constituting 
'&  defense  or  counter-claim.  *  *  *  Sec. 
90.  The  counter-claim  mentioned  in  the  last 


section  shall  be  one  existing  in  favor  of  the 
defendant  or  plaintiff,  and  against  a  plaintiff 
or  defendant,  between  whom  a  several  judg- 
ment might  be  had  in  the  action  arising  out 
of  one  of  the  following  causes  of  action: 
First,  a  cause  of  action  arising  out  of  the 
transaction  set  forth  in  tlie  complaint  or  an- 
swer as  the  foundation  of  the  plaintiff's  claim 
or  defendant's  defense,  or  connected  with  the 
subject  of  the  action.  •  *  *  Sec.  91.  If 
the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  first  subdivis- 
ion of  the  last  section,  neither  he  nor  his  as- 
signee can  afterwards  maintain  an  action 
against  the  plaintiff  therefor.  •  •  *  The 
defendant  may  set  forth,  by  answer,  as  many 
defenses  and  counter-claims  as  be  may  have," 
etc. 

Was  defendant's  new  matter  a  defense  or 
counter-claim,  and.  if  so,  under  the  provis- 
ions of  the  Code  of  Civil  Procedure,  supra, 
and  by  the  rules  of  equity  practice,  may  it  be 
set  up  in  the  answer  in  the  case?  If  so, 
judgment  should  not  have  been  against  the 
defendant  on  the  pleadings,  and  the  case 
should  go  back  to  the  district  court  for  a  de- 
termination of  tlie  equities.  The  subject 
suggests  the  following  order  of  discussion: 

1.  Is  the  new  matter  in  the  answer  such 
that,  if  it  were  sec  forth  in  an  original  com- 
plaint in  an  action  in  equity,  it  would  be  en- 
tertained as  entitling  defendant  to  relief  in 
such  court?  That  is  to  say,  if  a  plaintiff  in 
a  bill  in  equity  allege  that  he  furnished  money 
to  defendant  to  purchase  land  for  him,  that 
defendant  purchased  the  land  with  the  money, 
and  took  a  deed  to  himself  alone,  either  with 
or  without  plaintiff's  consent,  do  these  facts 
entitle  plaintilf  to  equitable  relief?  The  au- 
thorities are  uniform  that  they  do.  Perry, 
Trusts,  c.  5;  Story,  Eq.  Jur.  §§  1201.  1206; 
Buck  V.  Swazey,  35  Me.  41;  Wood,  St. 
Frauds,  §  456;  Edwards  t.  Edwants,  89  Fa. 
St.  369.  The  defendant's  new  matter  is  a 
good  original  cause  of  action  in  his  favor 
against  the  plaintiff. 

2.  The  defendant,  Joseph  Davis,  having. 
such  original  cause  of  action  before  the  power 
of  attorney  was  given  to  him  by  plaintiff. 
I^wis  Davis,  does  the  execution  by  Lewis 
Davis  of  such  power  of  attorney  deprive 
Joseph  of  his  cause  of  action  described?  In 
other  words,  if  such  cause  of  action  was  put 
into  a  complaint  by  Joseph  against  Lewis, 
could  Lewis  defend  by  alleging  the  giving  of 
the  said  power  of  attorney  ?  It  is  reduotio  ad 
absurdum.  The  question  answers  itself  in 
the  negative. 

3.  Again,  did  the  acceptance  by  Joseph  of 
said  power  of  attorney  deprive  him  of  such 
above-described  (»use  of  action  ?  Because  he 
consented  to  act  for  Lewis  as  his  agent  in  the 
caring  for  and  disposition  of  the  lands  of 
Lewis,  and  also  the  lands  of  which  the  legal 
title  was  in  Lewis  and  the  equitable  one  in 
Joseph,  does  this  consent,  this  acceptance  of 
an  agency,  debar  Joseph  from  demanding  in 
a  proper  action  and  court  rights  which  existed 
and  were  undisputed  before  the  agency  was 
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created?  Joseph  Davis  having  the  cause  of 
action  set  forth  in  paragraph  1,  supra,  could 
not  be  cat  out  of  it  by  accepting  the  agency 
conferred  by  the  power  of  attorney  by  any 
principle  of  law  of  which  we  are  aware. 

4.  Again,  after  the  power  of  litlorney  was 
given  by  Lewis  and  accepted  by  Joseph,  did 
Joseph's  act,  under  the  power  of  attorney 
complained  of  in  the  complaint  herein,  de- 
prive  him  of  his  cause  of  action  above  de- 
scribed? Counsel  for  respondent  quote  the 
equity  maxims,  "He  who  seeks  equity  must 
do  equity;"  "Ue  who  comes  into  a  court  of 
equity  must  come  with  clean  hands;"  and  ar- 
gues that,  because  Joseph  Davis  took  bis  own 
land  and  kept  it,  when  it  came  into  his  own 
hands,  by  virtue  of  the  creation  of  the  agency 
by  the  power  of  attorney,  be  cannot  be  heard 
to  assert  liis  equitable  right  thereto  at  this 
time.  We  must  distinguish  here  between 
the  state  of  facts  in  the  case  at  bar  and  an- 
other one  tliat  might  exist.  Joseph  obtained 
the  power  of  attorney  rightfully.  It  was  the 
voluntary  act  of  Lewis.  The  flduciutn  was 
mutual.  Lewis  held  Joseph's  title  in  trust 
for  him.  Joseph  took  Lewis'  power  of  at- 
torney as  a  trust.  On  the  other  hand,  if  Jo- 
seph had  obtained  such  power  of  attorney 
wrongfully, — to  illustrate  it  strongly,  by  act- 
ual violence,  or  duress  juer  fntnas,— and,  after 
it  were  so  obtained,  by  the  authority  thereof 
had  conveyed  the  land  to  himself,  and  then 
bad  acquired  an  equitable  title  thereto,  a 
court  of  equity  would  hesitate  to  hear  him, 
and  might  then  apply  the  maxim,  "He  wlio 
comes  into  a  court  of  equity  must  come  with 
clean  luinds."  But  the  only  proposition  be- 
fore us  is,  when  Joseph  was  given  by  Lewis 
dominion  over  the  land  belonging  to  Lewis 
in  law,  and  Joseph  in  equity,  and  Joseph  un- 
dertook, by  the  advantage  of  his  agency,  to 
procure  to  himself  the  legal  title,  when  he  al- 
ready lield  the  equitable  oue,  was  that  attempt 
of  such  a  nature  that  the  law  visits  the  pen- 
alty of  estopping  Joseph  from  afterwards  as- 
serting that  equitable  title?  The  question  is 
not  whether  that  attempt  succeeded  from  a 
legal  point  of  view,  or  whether  Joseph  ob- 
tained the  legal  title  by  his  maneuvers,  but 
whether  he  has  so  conducted  himself  that  he 
has  lost  his  equity.  The  result  could  only  oc- 
cur through  the  operation  of  the  rules  of  es- 
toppel. Those  rules  are  too  familiar  to  re- 
quire recitation.  It  is  clear  that  their  appli- 
cation to  the  facts  under  discussion  cannot 
work  an  e3top])el  against  Joseph  Davis.  See 
Perry,  Trusts.  §  416. 

5.  We  therefore  arrive  at  the  conclusion 
that,  prior  to  the  time  when  the  obnoxious 
deeds  were  made,  an  affirmative  cause  of  ac- 
tion existed  in  favor  of  Joseph  and  against 
Lewis  as  above  fully  described,  and  that  when 
the  action  was  commenced  Joseph  bad  not 
lost  the  right  to  set  up  that  cause  of  action, 
and  that  the  facts  constituting  the  same  are 
pleaded  as  new  matter  in  the  answer. 

6.  Such  new  matter  would  constitute  a  de- 


fense or  counter-claim.  Sections  89, 90,  Code 
Civil  Proc.  Defendant  alleges  it  in  the  torts. 
of  a  defense.  The  prayer  of  the  answer  is 
that  defendant  be  discharged.  But  the  prayer 
in  an  equity  action  does  not  conclude  the 
pleader.  Gillett  v.  Clark,  6  Mont.  191,  9 
Pac.  Kep.  823;  Leopold  v.  Silverman,  7  Mont. 
266, 16  Fac.  Bep.  580.  The  court  may  grant 
such  relief  as  the  party  shows  himself  entitled 
to.  The  allegations  in  the  new  matter  are 
sufficient  for  a  counter-claim,  on  which  the 
court  could  enter  a  decree  adjudging  the  title 
to  be  in  Joseph  Diivis,  if  it  were  deemed  that 
tbe  dismissal  of  the  action,  as  prayed  for  in 
the  answer,  were  not  a  sufficient  confirma- 
tion of  defendant's  title. 

7.  Such  new  master  is  "connected  with  the 
subject  of  the  action."  It  is  inseparably  con- 
nected with  the  question  of  the  title  to  the 
premises.  The  title  to  the  premises  is  the 
subject  of  the  action. 

8.  Defendant  may  set  up  such  new  matter 
in  his  answer.  Sections  89  and  90,  Code 
Civil  Proc. 

9.  Quare,  must  he  not  set  it  up,  or  be  aft- 
erwards barred  from  asserting  it?  Code 
Civil  Proc.  §  91. 

10.  Under  the  rules  of  practice  in  a  court 
of  equity,  the  court  will  hear  an  equitable  de- 
fense or  counter-claim,  connected  with  the 
subject-matter  of  the  petition,  without  re- 
gard to  the  provisions  of  the  Code  of  Civil 
Procedure  above  cited.  1  Pom.  £q.  Jur. 
8  84  et  seq. ;  Crary  v.  Goodman,  12  N.  Y.  266; 
Dobson  V.  Fearce,  Id.  156;  Bruck  v.  Tucker, 
42Cal.346. 

11.  It  is  a  settled  rule  of  equity  practice 
that  when  tbe  court  has  before  it  all  the  par- 
ties to  any  difference,  and  when  it  has  ob- 
tained complete  jurisdiction  of  the  whole  sub- 
ject-matter, it  will  finally  settle  the  whole 
controversy.  "The  court  may,  on  a  view  of 
the  whole  case,  annex  equitable  conditions 
to  its  decree,  or  order  what  may  be  reason- 
able." Polk  v.  Wendal,  9  Cranch,  87.  The 
court,  in  the  case  before  us,  has,  with  the 
new  matter  in  tbe  answer,  the  ample  purview 
contemplated  by  the  rules  of  equity.  It  has 
tlie  whole  controversy  and  all  the  parties  be- 
fore it.  Final  adjudication  of  all  tbe  claims 
of  Lewis  Davis  and  Joseph  Davis  in  the  prem- 
ises may  be  and  should  be  made  in  one  de- 
cree, ut  sit  ftnis  lltium.  The  judgment  of 
district  court,  so  far  as  it  affects  the  validity 
of  the  deeds  from  Joseph  Davis  as  attorney 
in  fact  to  Bennet  Price,  and  the  deeds  from 
Bennet  Price  to  Joseph  Davis,  is  affirmed; 
but  the  cause  is  remanded,  with  directions  to 
the  district  court  to  entertain  the  equitable 
claim  of  defendant  set  up  in  his  answer,  and 
to  hear  and  determine  the  claims  of  the  par- 
ties in  and  to  the  premises  in  controversy. 

Harwood.  J.,  concurs. 

Blake,  C.  J.,  did  not  sit  in  the  case,  hav-. 
ing  been  trial  judge  in  the  court  below. 
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First  Nat.  Bane  of  IIele3ja  v.  Roberts 
et  ttx. 

(Supreme  Court  of  Montana.    Feb.  10,  1890.) 

KrsOTHEKT — Pleading — Acknowlbdomekt  oir 
Deed. 

1,  A  complaint  in  ejectment  alleging  that  on 
a  certain  day  plaintifF  was  the  owner,  seised  in 
fee,  and  entitled  to  the  possession  of  the  premises 
demanded,  and  that  afterwards,  while  plaintiff 

was  so  seised,   defendant,  on  the  day  of 

March,  1889,  without  right  or  title,  entered  into 
possession  and  ousted  plaintiff,  is  not  demurrable, 
or  subject  to  a  motion  to  make  more  definite. 

2.  A  statement  specifying"  that  "the  evidence 
shows"  certain  facts  which  are  contrary  to  the 
findings  of  the  jury  does  not  comply  with  Code 
Civil  Proc.  Mont.  $  298,  subd.  8,  requiring  specifica- 
tions of  "the  particulars  in  which  the  evidence  is 
insufficient  to  justify  the  verdict. " 

8.  Acknowledgment  of  a  deed  may  be  taken 
by  a  notary  who  is  a  nephew  and  attorney  of  a 
person  interested  in  its  procurement,  though  such 
relationship  wjould  disqualify  him  to  act  as  judge, 
under  Code  Civil  Proc.  Mont.  §  547,  especially 
where  such  interest  merely  consists  in  being  pres- 
ident of  a  bank,  the  real  party  in  interest,  and 
surety  on  an  ofBcial  bond  of  the  grantor  against 
loss,  as.to  which  the  bank  has  agr^dto  indemnify 
him. 

K.  G.  Davis,  for  appellants.  Wade  t&  Wal- 
lace, for  respondent. 

Harwood,  J.  Appeal  from  district  court 
in  and  for  Lewis  and  Clarke  county,  first  dis- 
trict of  Montana.  This  is  an  action  in  the 
nature  of  ejectment,  brought  by  the  First 
National  Bank  of  Helena,  respondent,  to  ob- 
tain a  decree  for  the  recovery  of  possession 
of  lots  1 ,  2,  and  3,  and  the  southerly  19^  feet 
front  of  lot  No.  4,  and  lots  Nos.  9  and  17, 
all  in  block  48,  in  the  town-site  of  Helena, 
Lewis  and  Clarke  county,  territory  of  Mon- 
tana, alleged  to  be  unl^iwfuUy  withheld  from 
respondent  by  the  appellants.  The  com- 
plaint avers  "that  on  the  27th  day  of  Sep- 
tember, 1886,  the  plaintiff  was  the  owner, 
seised  in  fee,  and  entitled  to  the  possession  " 
of  the  premises  mentioned;  that,  while  the 
plaintiff  was  so  seised,  the  defendants,  on 

the day  of  March,  1889,  without  right 

or  title,  entered  into  possession  of  the  de- 
manded premises,  ousted  and  ejected  plain- 
tiff therefrom,  and  unlawfully  withholds 
the  possession  thereof  from  plaintiff,  to  its 
damage  in  the  sum  of  $500;  that  plaintiff  de- 
manded the  possession  of  said  premises, 
which  defendant  refused  to  surrender.  The 
defendants  appeared,  and  interposed  a  mo- 
tion to  require  plaintiff  to  make  its  com- 
plaint more  spedtic,  and  also  demurred  there- 
to; both  of  which  pleadings  were  by  the 
court  properly  overruled,  and  to  which  rul- 
ing defendants  excepted.  McCauley  v.  Gil- 
mer, 2  Mont.  202;  Billings  v.  Sanderson,  8 
Mont.  205, 19  Pac.  Rep.  307;  Payne  v.  Tread- 
well,  16  Cal.  220. 

The  defendants  then  filed  their  answer, 
which,  in  effect,  denied  all  the  material  alle- 
gations of  the  complaint,  and  in  addition 
thereto  alleged  a  series  of  transactions  by  way 
of  further  defense  to  the  plaintiff's  complaint. 
It  is  necessary,  in  the  consideration  of  the 
questions  brought  here  ou  appeal,  to  keep 


(Mont. 


prominently  in  view  such  new  matter  of  de- 
fense, and  the  same  is  here  condensed  into 
the  following  statement:  The  defendants, 
further  answering,  say:  That  the  said  prop- 
erty is,  and  lias  been  since  1867,  the  home 
and  homestead  of  defendants  and  family. 
That  on  the  10th  day  of  Mny,  1886,  the  de- 
fendant W.  K.  Robeii»,  and  one  S.  T.  Hauser, 
and  Dan.E.  Floweree  were  being  sued  by  the 
commissioners  of  the  county  of  Lewis  and 
Clarke  on  u  bond  executed  by  said  AV.  K.  Rob- 
erts, as  treasurer  of  said  county,  for  an  al- 
leged defalcation  of  said  defendant,  as  such 
treasurer,  for  the  sura  of  S42,00U.  That  said 
defendant  W.  K.  Roberts  was  also,  at  the  same 
time,  under  indictment  for  embezzlement  of 
the  funds  of  said  6ounty  to  the  amount  of  838,- 
000.  That  Massena  Bullard  and  Ashburn  E. 
Barbour  were  the  attorneys  of  said  Hauser, 
and  defending  the  said  suit  upon  said  bond 
for  said  Hauser,  and  also  representing  the 
plaintiff  in  regard  to  its  liability  to  the  said 
bondsmen,  whom  the  said  bank,  without  the 
knowledge  of  defendants,  or  either  of  them, 
had  agreed  to  indemnify  against  all  loss,  if 
any,  as  such  sureties  on  the  bond  of  defend- 
ant W.  K.  Roberts.  That  the  consideration 
for  such  promise  on  the  part  of  said  bank  to 
said  sureties  on  said  lx>nd  was  to  obtain  the 
deposit  of  the  funds  of  said  county  in  said 
bank.  That  such  deposits  amounted  to  about 
the  inxa  of  $800,000  during  the  time  defend- 
ant was  such  tre-isurer,  which  funds  were 
deposited  in  said  bank,  and  used  in  the  gen- 
eral business  thereof.  That  the  defendant 
W.  K.  Roberts  not  knowing  of  said  agree- 
ment between  the  said  bank  and  his  sureties 
on  his  bond,  and  fearing  that  said  sureties 
might  be  injured,  and  being  pressed  by  said 
Hauser  to  give  him  security  against  loss  as 
such  surety,  and  being  at  the  time  in  feeble 
health  and  of  unsound  mind,  and  said  Mary 
Roberts,  fearing  that  her  husband,  W.  K. 
Roberts,  would  be  imprisoned  in  the  peniten- 
tiary, they  were  at  length  compelled  to  turn 
over  all  the  property  they  possessed  to  the 
said  Hauser  to  secure  him  against  loss  as 
such  surety,  w^hich  loss  said  Hauser  led  the 
defendant  to  believe  would  fall  upon  himself 
and  his  co-surety,  Floweree.  That  said 
Hauser  and  said'  Bullard  &  Barbour,  his 
agents  and  attorneys,  conspired  together  to 
unlawfully  injure  defendants  in  respect  to 
their  estate,  and  prepared  a  deed  for  said 
property  in  fee-simple  absolute,  and  inserted 
the  name  of  said  Bullard  therein  as  grantee, 
and  had  said  Barbour  attend  to  the  execution 
thereof  as  notary  public;  the  object  being  to 
obtain  said  land  for  the  benefit  of  said  bank 
without  the  knowledge  or  consent  of  defend- 
ants, and  without  any  consideration  therefor. 
That  said  Bullard  &  Barbour  were  employed, 
as  a  firm,  to  procure  said  deed,  and  for  the 
protection  of  said  bank.  That  said  Bullard 
drew  said  defd,  and  said  Barbour  took  the 
acknowledgment  thereof,  secretly  concealing 
the  fact  from  the  knowledgeof  defendants  that 
said  deed  of  conveyance  was  mAde  to  said 
Bullard  as  grantee,  and  that  the  same  was  an 
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absolute  conveyance  of  said  land,  with  war- 
ranty of  title.  That,  in  fact,  the  only  object 
of  defendants  was  to  give  security  to  said 
Hauser  and  Floweree,  so  far  as  said  property 
might  extend  in  value,  for  reimbursement  of 
any  sum  they  might  have  to  pay  as  sureties 
for  defendant  W.  K.  Roberts,  as  aforesaid. 
The  said  sureties  had  a  good  defense  to  the 
action  against  them  on  the  bond  aforesaid. 
That  the  commissioners  of  said  county  became 
aware  of  that  fact,  and  proposed  a  compro- 
mise to  said  sureties,  Hauaer  and  Floweree, 
for  the  sum  of  $19,000  in  full  settlement  of 
defendant  W.  K.  Robert's  alleged  defalcation. 
And  s&id  fiullard  &  Barbour,  as  attorneys  for 
Hauser,  paid  said  sum  without  the  knowledge 
or  consent  of  defendants,  or  either  of  them, 
and  said  suit  was  dismissed.  That  the  said 
compromise  sum  of  $19,000  was  paid,  in  fact, 
by  said  bank,  and  not  by  said  Hauser  and 
Floweree.  That  thereupon  said  Buliard,  in 
fraud  of  defendants'  right,  conveyed  SHid 
property,  on  or  about  September  26,  1886,  to 
said  First  National  Bank  by  direction  of  said 
Hauser,  president  of  said  bank,  and  without 
the-knowieilge  or  consent  of  defendants.  That 
at  the  time  the  said  Barbour  took  the  pretend- 
ed acknowledgment  of  defendant  Mary  J. 
Roberts  to  said  deed  be  did  not  explain  the  con- 
tents ttiereof  to  her.  and  she  was  never  ac- 
quainted with  the  contents  of  the  same,  nor 
knew  tliat  said  Bullurd  was  grantee  therein, 
until  about  the  time  this  suit  was  instituted. 
That  said  deed  wiis  procured  through  fraud, 
duress,  coercion,  concealments,  and  fraudulent 
representations,  and  without  adequate  con- 
sideration, and  under  such  circumstances  that 
neither  of  them  could  withhold  their  consent. 
That  said  W.  K.  Roberts  was  not  of  suflScient 
mental  capacity  to  execute  said  deed,  and  his 
mental  disability  was  known  to  said  Hauser 
and  the  plaintiff.  That  Hauser  represented 
to  said  defendant  W.  K.  Roberts,  in  order  to 
procure  said  deed,  that  he  would  not  be  dis- 
turbed in  the  possession  of  said  property; 
which  representation  was  relied  on  by  said 
defendant  W.  K.  Roberts.  That  the  said  bank 
had  no  legal  capacity  to  take  a  deed  to  said 
land,  by  reason  of  the  provisions  of  the  laws 
of  the  United  States  governing  national  banks. 
This  last  allegation,  denying  the  capacity  of 
the  plaintiff  to  take  and  hold  said  land,  was  by 
the courtstricken from  theauswer,  on  motion 
of  plaintiff ;  to  which  action  defendant  except- 
ed. The  action  of  the  court  on  this  point  must 
be  sustained  as  proper  in  an  action  of  this  nat- 
ure. Bank  v.  Matthews,  98  U.  S.  621 ;  Bank 
V.  Whitney,  103  U.  S.  99;  Fortier  v.  Bank, 
112  U.  S.  439.  5  Sup.  a.  Rep.  234. 

The  plaintiff  filed  its  replication,  denying 
all  the  affirmative  allegations  of  defendants' 
answer,  except  that  portion  stricken  out; 
and.  touching  the  transactions  set  forth  in 
defendants'  answer  as  new  matter,  plaintiff 
alleged:  That  both  defendants  had  full 
knowledge  of  all  the  terms  and  conditions  of 
said  deed,  and  that  the  same  was  made  to 
Buliard,  as  grantee,  as  a  conveyance  abso- 
lute, upon  the  consideration  tliat  said  Hauser 


would  settle  said  suit  npon  said  bond  with 
the  commissioners  of  said  county  before  tiie 
trial  of  the  criminal  action  pending  against 
defendant  W.  K.  Roberts,  and  also  satisfy  a 
mortgage  debt  for  $3,000  against  ^aid  prem- 
ises owing  and  due  to  one  Perkins;  and  that 
said  transaction  was  made  in  good  faith,  and 
at  the  request  of  defendants.  Tliat  defend- 
ant was  then  in  good  health,  with  faculties 
unimpaired.  That  Buliard  was  named  in 
said  deed  as  grantee  at  the  request  of  defend- 
ant W.  K.  Roberts,  and  that  Barbour  took 
the  acknowledgement  of  said  deed  at  the  re- 
quest of  defendants.  That  the  property  in 
question  was  then  of  the  value  of  aliout  the 
sum  of  $5,000.  That  defendants  then  had 
other  propeity  standing  in  the  name  of  de- 
fendant Mary  J.  Roberts,  which  defendants 
proposed  to  include  in  and  cotivey  by  said 
deed;  but  said  Hauser  declined  to  receive  the 
same.  That  said  Hauser  and  Floweree  had 
no  meritorious  defense  to  the  action  of  the 
said  county  against  them  as  sureties  on  said 
lx>nd.  That  a  personal  judgment  had  then 
been  rendered  against  said  W.  K.  Roberts, 
as  principal  on  said  bond,  liefore  said  com- 
promise. That  the  compromise  was  made  at 
the  solicitation  of  defendant  W.  K.  Roberts. 
That  said  property  was  conveyed  to  said  Bul- 
iard, as  trustee,  by  express  understanding 
with  said  Rot)erts,  with  direction  to  convey 
the  same  to  whom  Hauser  directed,  after  the 
satisfaction  of  said  judgment  in  favor  of  said 
county,  and  against  said  Roberts,  in  tiiesum 
of  $43,000,  and  the  said  mortgage  debtrDf  $3,- 
000  against  said  property  owing  to  said  Per- 
kins. 

The  action  was  tried  to  the  court  and  a  ju- 
ry upon  the  issues  joined  by  the  complaint, 
answer,  and  replication.  The  jury  found  a 
general  verdict  for  the  plaintiff,  and  also 
made  special  findings  upon  interrogatories 
submitted,  in  effect  as  follows:  (1)  That  W. 
K.  Roberts  was  at  the  time  be  executed  the 
deed  to  Buliard  of  sufficiently  sound  mind  to 
be  responsible.  (2)  W.  K.  Roberts  did  not 
know,  before  he  executed  the  deed  to  the 
property  in  controversy,  that  a  settlement 
could  probably  be  made  with  the  county  at 
60  cents  on  the  dollar.  (3)  That  W.  K.  Rob- 
erts desired  the  settlement  to  be  made.  (4) 
That  Hauser  or  the  bank  agreed,  as  a  partial 
consideration  for  said  deed,  to  pay  the  Per- 
kins mortgage.  (S)  That  the  plaintiff  bank 
paid  thereon  the  sum  of  $3,176.66  on  Sep- 
tember 16,  1886.  (6)  That  Hauser  or  the 
bank  agreed,  as  a  partial  consideration  for 
said  deed,  to  settle  with  the  county  commis- 
sioners, and  obtain  a  full  release  of  defend- 
ant Roberts  from  the  said  judgment  then  ex- 
isting against  him.  (7)  That  the  defendant 
W.  K.  Roberts  knew  that  the  deed  was  made 
to  Buliard,  and  executed  it  with  that  knowl- 
edge. (8)  That  Mrs.  Mary  J.  Roberts  knew 
that  the  deed  was  made  to  Buliard,  and  exe- 
cuted and  acknowledged  it  with  that  knowl- 
edge. (9)  That  Barbour,  notary  public,  took 
the  acknowledgment  of  the  defendant  Mary 
J.  Roberts  to  two  deeds, — one  dated  May  11, 
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and  the  other  May  14,  1886.  (10)  That  Bar- 
bour, notary  public,  explained  the  nature  of 
the  first- mentioned  deed — tliat  is,  the  deed 
conveying  the  property  in  controversy — to 
Mary  .T.  Roberts,  before  she  acknowledged 
the  same.  (11)  That  the  plaintiff  bank  fur- 
nished sureties  on  Robert's  oQicial  bond,  and 
he  knew  this.  (12)  That  on  September  11. 
1886,  the  plaintiff  bank  paid,  or  caused  to  be 
paid,  to  Lewis  and  Clarke  county  tiie  sum  of 
$19,125.70  in  full  settlement  of  the  bond 
suit,  and  in  discliarge  of  the  said  judgment 
against  defendant  Roberts.  (13)  That  the 
deed  for  the  premises  in  controversy  was  in- 
tended ,13  a  deed  absolute.  (14)  That  defend- 
ants had  not  decided,  before  executing  the 
deed  to  Bullard,  to  move  onto  other  property, 
and  make  a  new  home.  (15)  That,  brfore 
executing  said  deed,  the  defendant  W.  K. 
Roberts  knew  of  an  agreement  by  the  plain- 
tiff to  indemnify  said  sureties,  Hanser  and 
Floweree.  (16)  That  said  deed  was  not  ob- 
tained from  said  Roberts  by  concealment  of 
its  terms,  misrepresentation,  or  fraud.  Upon 
the  verdict  of  the  jury,  judgment  was  ren- 
dered in  favor  of  plaintiff,  and  against  de- 
fendants, for  the  recovery  of  the  possession 
of  the  premises  in  controversy.  The  defend- 
ants moved  the  trial  court  for  a  new  trial, 
based  upon  a  statement  of  the  case;  which 
motion  was  by  the  judge  of  that  court  heard 
and  overruled,  and  the  defendants  appealed, 
I'utli  from  the  order  overruling  the  motion 
for  a  new  trial,  and  from  the  judgment.  The 
grounds  upon  which  defendants  moved  for  a 
new  trial  are  substantially  two,  included  un- 
der the  causes  provided  by  statute,  as  follows: 
(1)  Insniliciency  of  the  evidence  to  justify 
the  verdict,  and  that  it  is  against  law;  (2) 
errors  in  law  occurring  at  the  trial,  and  ex- 
cepted to  by  defendants. 

The  appellants  have  set  oat  at  great 
length,  and  with  much  repetition,  what  they 
allege  to  be  "speciScations  or  particulars  in 
which  the  evidence  is  insufficient  to  justify 
the  verdict,  and  particulars  In  which  the  ver- 
dict is  against  law."  It  may  be  said,  gener- 
ally, of  the  so-called  "specifications  of  partic- 
ulars in  which  the  evidence  is  insufl[icient  to 
justify  the  verdict,"  that  they  are  not  such 
specifications  as  required  by  the  third  subdi- 
vision of  section  298,  Code  Civil  Proc.  They 
are  merely  statements  of  the  conclusions  of 
appellants  that  the  evidence  shows  facts  con- 
trary to  the  findings  of  the  jury.  For  ex- 
ample, the  first  alleged  speciticatiou  of  "in- 
sufficiency" of  evidence  is  as  follows:  "First. 
The  evidence  shows  that  the  deed  from  de- 
fendants to  Massena  Bullard,  dated  May  10, 
1886,  and  on  which  plaintiff  relies,  and  relifd 
at  the  trial,  as  necessary  evidence  of  its  title, 
was  intended  as  a  security  for  the  paj'ment 
of  money  to  S.  T.  Hauser,  and  was  not  an 
absolute  conveyance  of  the  title  to  the  land 
in  controversy,  but  was  a  mortgage;  and 
further  shows  that,  at  the  time  when  Bullard 
conveyed  the  land  to  plaintiff,  the  plaintiff 
had  notice  of  the  circumstances  under  which 
the  deed  was  made  to  Bullard,  and  of  the 


right  of  defendants."  Here  Is  no  specifica- 
tion of  any  particular  In  which  the  evidence 
is  insutiicient  to  sustain  the  verdict.  The 
language  quoted  amounts  to  a  declaration  of 
conclusions  at  variance  with  the  verdict  of 
the  jury,  and  nothing  more.  The  so-called 
specification  quoted  is  a  fair  sample  of  the 
alleged  specifications  under  the  bead  of  "in- 
sufticiency  of  evidence  to  justify  the  verdict." 
Each  one  declares  that  "the  evidence  shows" 
certain  enumerated  facts  or  conclusions.  It 
is  true,  these  conclusions,  asserted  by  the  ap- 
pellants, are  contmry  to  what  the  jury  found; 
but  this  is  not  what  the  Code  contemplates 
by  requiring  the  party  who  attacks  the  ver- 
dict of  the  jury  on  the  ground  of  insufficiency 
of  evidence  "to  specify  the  particulars  in 
which  the  evidence  is  insufficient  to  justify 
the  verdict. "  No  variance  between  the  facts 
found  by  the  jury  and  the  evidence  is  pointed 
out;  no  specification  that  any  fact  found  by 
the  jury  is  not  sustained  by  the  evidence, 
with  the  particulars  in  which  the  evidence  is 
insufficient  to  justify  the  finding,  is  pointed 
out  by  these  so-called  specifications.  It  is 
not  the  requirement  of  the  statute  that  the 
statement  shall  declare  that  the  evidence 
shows somethingdifferent  from  what  the  jury 
found,  because  this  would  simply  put  the  ap- 
pellate court  upon  an  inquiry  as  between 
tiie  conclusions  of  the  jury  and  the  opinion 
of  the  appellant  as  to  what  the  evidence 
shows.  The  statute  requires  that  "the  state- 
ment shall  specify  the  particulars  in  which 
such  evidence  is  allied  to  be  insufficient." 
The  Rtatute  of  this  state  is  identical  with  that 
of  California  upon  the  question  of  practice 
under  cousideration.  The  point  has  heea 
considered  in  many  cases  in  California,  and 
many  illustrations  of  good  and  bad  practice 
in  this  particular  are  found  collected  from 
the  California  Reports,  and  discussed  in  the 
valuable  work  of  Mr.  Hayne  on  New  Trial 
and  Appeal,  (section  150.)  Notwithstanding 
the  inlirmity  of  the  specifications  of  paiticu- 
lars  in  which  the  evidence  is  alleged  to  be  in- 
sufficient to  justify  the  verdict,  the  errors  of 
law  complained  of  by  appellants,  and  espe- 
cially the  errors  in  giving  and  withholding 
certain  instructions  to  the  jury,  are  such  tliat 
the  court  has,  in  this  action,  carefully  ex- 
amined and  considered  the  evidence  as  pre- 
sented by  the  rocord,  and  compared  the  same 
with  the  verdict  of  the  jury.  This  examina- 
tion of  the  evidence  leads  us  to  the  conclusion 
that  the  findings  of  the  jury,  both  general 
and  special,  are  sustained  by  the  evidence. 
It  is  true  the  evidence,  in  some  particulars, 
is  conflicting;  but,  where  this  is  the  case,  it 
is  the  province  of  the  jury  to  judge  both  aa 
to  credibility  of  witnc'sses,  and  as  to  the 
weight  of  testimony,  and  find  where  the  pre- 
ponderance lies. 

The  errors  of  law  complained  of  by  appel- 
lants, and  urged  upon  the  cousideration  of 
the  court,  are  apparently  the  only  points  re- 
lied upon  by  them  as  shown  by  the  argument 
and  authorities  cited.  The  first  error  thus 
presented  arises  from  the  cetuaal  by  the  trial 
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ooart  to  give  instructions  numbered  7  and  8 
to  the  jury,  as  requested  by  defendants. 
These  instructions  are  as  follows:  "(7)  That 
if  yon  (relieve,  from  the  evidence,  that  the 
notary,  A.  K.  BHrbour,  who  took  the  ac- 
knowledgment of  the  deed  was  the  attorney 
and  nephew  of  S.  Hauser,  for  whose  benefit 
it  was  made,  and  that  said  Barbour  was  a 
member  of  the  Qrm  of  Bullard  &  Barbour,  at- 
torneys, who  had  charge  of  the  procurement 
of  the  said  conveyance,  and  that  they,  as 
snch,  were  personally  interested  in  the  said 
conveyance,  you  should  treat  the  acknowledg- 
ment as  void.  (8)  If  you  believe,  from  the 
evidence,  that  Bullard  and  Barbour  were  em- 
ployed as  attorneys  for  Hauser  to  obtain  the 
conveyance  from  the  defendants  of  the  land 
in  controversy,  and  that,  by  bis  direction, 
they  took  the  deed  in  the  name  of  Bullard,  as 
grantee,  for  his  benefit,  and  that  Barbour,  in 
pursuance  of  such  employment  and  as  his  at- 
torney, took  the  acknowledgment,  you  should 
treat  it  as  void."  It  appears,  from  the  evi- 
dence, that  Mr.  A.  K.  Barbour,  who,  as  no- 
tary public,  took  and  certified  the  acknowl- 
edgment to  the  deed  from  defendants  to  Bul- 
lard. the  plaintiff's  grantee,  was  the  nephew 
of  S.  T.  Hauser,  mentioned  in  this  action. 
It  also  appears,  from  the  evidence,  that  the 
same  Bullard  and  Barbour  were  partners  in 
the  practice  of  law,  and  at  the  time  attor- 
neys, among  others,  employed  on  behalf  of 
Hauser  and  Floweree,  in  said  action  of  the 
county  commissioners  against  them  as  sure- 
ties on  the  official  bond  of  W.  K.  Roberts  aa 
treasurer  of  Lewis  and  Clarke  county.  That 
certain  consultations  had  occurred  between 
Hauser  and  Roberts,  and  lastly  between 
Roberts,  Hauser,  and  Bullard,  wherein  was 
considered  and  talked  over  the  circumstances 
of  the  suit  against  Hauser  and  Floweree  as 
sureties,  and  the  judgment  for  $43,000  against 
defendant  W.  K.  Roberts,  in  favor  of  the 
county,  in  which  Roberts  expressed  himself 
as  anxious  to  iiave  the  settlement  of  said  suit 
against  his  sureties  and  the  judgment  against 
him  made,  and  proposed  certain  property,  in- 
cluding that  in  controvei-sy,  to  be  put  in,  to 
the  extent  of  its  value,  to  cons.ummate  such 
settlement.  That  at  the  last-mentioned  con- 
sultation Bullard  was  directed  by  Hauser  and 
Roberts  to  draw  the  deed  in  question,  con- 
veying the  property  in  controversy  to  Bullard, 
for  the  time  being,  with  the  understanding 
that  when  settlement  of  said  judgment  was 
made,  and  the  same  was  canceled,  and  the 
said  Perkins  mortgage  for  $(1,000  on  said 
premises  was  paid,  then  Bullard  should  de- 
liver a  conveyance  of  said  property  to  whom 
Hauser  should  direct.  That,  immediately 
following  this  last-mentioned  interview  of 
the  parties  named,  said  Bullard  gave'thesald 
Barbour  a  description  of  the  land  in  contro- 
versy, and  requested  him  to  draw  adeetl  con- 
veying the  same  from  defendants  to  Bullard, 
and  see  to  the  proper  execution  and  acknowl- 
edgment of  such  deed  by  defendants  as 
grantors. 
There  may  be  some  contradiction  brtweea 
v.23p.no.l2— 46 


the  witnesses  of  the  respective  sides  of  this- 
controversy  as  to  some  of  these  statements. 
The  jury  has  found  upon  these  facts  gener- 
ally, and  upon  many  of  them  specially,  and 
we  refer  to  tliem  to  place  the  plaintiff  and 
said  Hauser,  Bullard,  and  Barbour,  and  de- 
fendants Roberts  and  wife  in  the  attitude 
they  respectively  occupied  to  this  transaction, 
for  the  purpose  of  considering  the  relation- 
ship of  Barbour  to  Hauser  as  nephew,  and 
the  relationship  of  Bullard  and  Barbour  to 
Hauser  as  his  attorneys,  in  reference  to  this 
relationship  disqualifying  Barbour  from  act- 
ing as  notary  public  in  taking  the  acknowl- 
ment  to  said  deed.  The  appellants  contend 
that  the  relationship  of  Barbour  to  Hauser, 
as  nephew  and  attorney,  in  law  disqualified 
him  to  act  as  the  officer  to  take  and  certify 
the  acknowledgment  of  the  defendants  to  the 
deed  in  question;  and  that  herein  the  trial 
court  erred  in  refusing  to  give  the  jury  said 
instructions  Nos.  ,7  and  8.  The  learned  coun- 
sel for  appellants  contends  that  the  act  of 
taking  and  certifying  the  acknowledgment 
to  the  deed  in  question  was  judicial  in  char- 
acter, and-  consequently,  by  reason  of  Bar- 
bour's relationship  to  Hauser,  both  by  blood 
and  as  attorney,  disqualified  him,  under  the 
statute,  to  take  and  certify  the  acknowledg- 
ment of  defendants  to  said  deed,  and  the 
same  was  void.  The  counsel  for  appellants 
has  BC^ught,  apparently  with  much  industry 
and  research,  to  establish  the  point  that  the 
act  of  a  notary  public,  or  other  qualified  offi- 
cer so  to  do,  in  taking  and  certifying  an  ac- 
knowledgment of  a  married  woman  to  a  deed, 
is  a  judicial  act;  that  is,  in  making  the  ex- 
amination, and  certifying  the  fact  required 
by  law  to  be  certified,  the  officer  exercises  a 
judicial  funt-tion.  In  an  examination  of 
authorities  on  this  question,  (of  which  there 
are  many,)  we  do  not  find  that  courts  have 
Iteld  this  doctrine  without  qualification. 
Looking  back  to  the  common  law,  we  find 
that  one  method  of  extinguishing  title  to 
land  was  by  what  is  termed  "a  fine."  This 
was  accomplished  anciently  by  a  real  action 
in  a  court  of  record,  which  in  process  of  time 
became  a  fictitious  action.  Nevertheless,  it 
was  a  proceeding  in  a  court  of  record;  and 
consequently  tlie  proceedings,  and  record 
thereof,  could  properly  be  termed  "judicial." 
Blackstone  describes  this  proceeding  in  the 
following  passage:  "A  fine  is  sometimes  said 
to  be  a  feoffment  of  record,  though  it  might 
with  more  accuracy  be  called  an  acknowledg- 
ment of  a  feoffment  on  record;  by  which  it 
is  to  t)e  understood  that  it  has  at  least  the 
same  force  and  effect  with  a  feoffment  in  the 
conveying  and  assuring  of  lands,  though  it 
is  one  of  those  methods  of  transferring  es- 
tates of  freehold  by  the  common  law  in  which 
livery  of  seisin  is  not  necessary  to  be  actually 
given;  the  supposition  and  acknowledgmeut 
thereof  in  a  court  of  record,  however  lictl- 
tioiis,  inducing  a!>  equal  notoriety.  But, 
n  ore  particularly,  a  fine  may  be  diiscribed  to 
be  an  amicable  composition  or  agreement  of 
a  suit,  either  actual  or  fictitious,  by  leave  of 
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the  king  or  his  justices,  whereby  the  lands 
in  question  became,  or  are  acknowledged  to 
be,  the  right  of  one  of  the  parties.  In  its 
original  it  was  founded  on  an  actual  suit 
commenced  at  law  for  recovery  of  tlie  posses- 
sion of  land  or  other  hereditaments;  and  the 
possession  thus  gained  by  such  composition 
was  found  to  be  so  sure  and  efleutual  tliat 
fictitious  actions  were,  and  continued  to  be. 
every  day  commenced  for  the  sake  of  obtain- 
ing the  same  security."  The  commentator 
further  remarlcs  that  "fines,  indeed,  are  uf 
equal  antiquity  with  the  first  rudiments  of 
the  law  itself;  aie  spolten  of  by  Glanvll  and 
Bracton,  in  the  reigns  of  Henry  II.  and 
Henry  III.,  as  things  then  well  known  and 
long  established. "  2  Cooley ,  Bl .  Com  m .  348 ; 
Co.  Litt.  262a.  This  is  readily  seen  to  be 
the  prototype  of  the  more  modern  method 
prescribed  by  statute;  but  these  statutes  have 
changed  the  common-law  form  by  providing 
for  an  acknowledgment  of  certain  facts  as  to 
the  execution  of  the  conveyance  before  an 
officer  empowered  by  law  to  examine  as  to 
the  facts,  and  certify  the  same  officially;  and 
this  power  is  not,  in  sill  cases,  even  confined 
strictly  to  judicial  functionaries. 

The  cases  in  which  courts  have  used  lan- 
guage to  the  effect  that  the  act  of  the  officer 
in  taking  and  certifying  an  acknowledgment 
of  a  married  woman  was  judicial  is  found  to 
be  where  the  court  was  considering  whether 
the  certificate  by  the  officer  imported  ab- 
solute verity  as  to  the  facts  certified,  i.  e., 
was  conclusive  of  the  facts  certified,  so  far 
as  the  law  required  the  certificate  to  go,  or 
whether  the  certificate  was  only  prima  facie 
evidence  of  the  facts  stated  therein.  It  ap- 
pears that  the  decisions  are  not  in  harmony 
upon  this  point.  In  some  cases  the  language 
used  shows  clearly  that  the  court  was  reason- 
ing by  analogy  from  the  common-law  form 
of  fine,  and  its  effect  on  the  statutory  form  of 
taking  and  certifying  an  acknowledgment 
and  its  effect.  In  some  such  cases  the  lan- 
guage goes  far  towards  stamping  the  latter 
act  as  judicial  in  its  nature;  but  in  all  these 
cases  a  close  examination  will  show  that  the 
burden  upon  the  judicial  mind  was  not  to  de- 
cide between  the  mere  terms  by  which  the 
actshould  be  designated  as  "judicial,"  "guasi 
judicial,"  or  "ministerial,"  bat  to  decide  as 
to  whether  the  certificate  should  be  conclu- 
sive, or  only  prima  facie  evidence  of  the 
facts  stated  therein.  No  such  consideration 
is  here  involved.  This  question,  as  to  what 
weight  shall  be  given  to  the  officer's  certifi- 
cate of  acknowledgment,  is  set  at  rest  by  sec- 
tion 265,  div.  5,  Comp.  St.,  which  provides 
as  follows:  "Neither  the  certificate  of  the  ac- 
knowledgment nor  the  proof  of  any  such  con- 
veyance or  instrument,  nor  the  record,  nor 
the  transcript  of  the  record,  of  such  convey- 
ance or  instrument,  shall  be  conclusive:  but 
the  same  may  be  rebutted. "  This  has  been 
the  statute  law  during  the  whole  period  cov- 
ered by  the  transactions  in  controversy. 

Counsel  for  appellants  contend  that  the  act 
of  a  notary  public  in  taking  and  certifying 


an  acknowledgment  to  a  deed  is  judicial  in 
character,  and  that  the  point  applies  to  the 
case  at  bar  in  this:    (I)  That  the  deed  in 
question  was  made  for  the  benefit  of  Hauser. 
(2)  That  the  acknowledgment  thereto  was 
taken  and  certified  by  Barbour,  who  was  neph- 
ew of  and  attorney  for  Hauser;  and  hence 
the  acknowledgment  was  void,  under  the  pro- 
visions of  section  547  of  the  Code  of  Civil 
Procedure,  as  follows:   "A  judge  shall  not 
act  as  such  in  any  of  the  following  cases:    In 
an  action  or  proceeding  to  which  he  is  a  par- 
ty, or  in  which  he  is  interested;  when  be  is 
related  to  either  party  by  consanguinity  or 
affinity  within  the  third  degree;  or  when  he 
has  been  attorney  or  counsel  for  either  party 
in  the  action  or  proceeding."     (3)  That  said 
instructions  Nos.  7  and  8,  refused,  ought  to 
have  been  given  as  applying  this  statute  to 
the  facts  in  the  case  at  bar.    This  provision 
is  found  in  chapter  9,  Comp.  St.,  which  treats 
of  courts  of  justice  belonging  to  the  judicial 
system  as  provided  for  the  territory  of  Mon- 
tana by  act  of  congress.     To  properly  con- 
strue this  statute  only  requires  to  look  at  the 
context,  at  its  own  terms,  and  at  some  other 
provisions  of  the  Code  of  Civil  Procedure. 
The  first  section  of  the  Code  provides  that 
"there  shall  be    *     *    *    but  one  form  of 
civil  action  for  the  enforcement  or  protection 
of  private  rights,  and  the  redress  or  preven- 
tion of  private  wrongs,  which  shall  be  the 
same  at  law  and  in  equity."    The  second  sec- 
tion of  the  Code  of  Civil' Procedure  provides 
that  "in  such  action  the  party  complaining 
shall  be  known  as  the  plaintiff,  and  the  ad- 
verse party  as  the  defendant."     Here  the 
terms  "action"  and  "party"  aredeflned.    The 
term  "judge, "  as  used  in  section  547,  c.  9, 
occurs  many  times  in  said  chapter.    In  the 
next  section  (548)  it  is  provided  as  follows: 
"A  judge  shall  not  act  as  attorney  or  counsel 
in  a  court  in  which  he  is  a  judge,  or  in  an 
action  or  proceeding  removed  therefrom  to 
another  court  for  review,  or  in  any  action  or 
proceeding  from  which  an  appeal  may  lie  in 
his  own  court."     The  term  "judge,"  in  sec- 
tion 547,  undoubtedly  refers  to  the  judge  of 
a  court  of  justice;  and  the  verb  "act,"  as 
there  used,  refers  to  the  exercise  of  judical 
functions  in  an  action  or  proceeding  pending 
therein.    In  view  of  the  very  plain  and  ex- 
pressive terms  of  the  statute,  that  "a  judge 
shall  not  act  as  such  in  an  action  or  proceed- 
ing," etc.,  we  are  of  opinion  that  the  statute 
applies  to  a  judge  of  a  court;  and  that  the 
terms  "action  or  proceeding,"  used  in  said 
section,  refers  to  actions  and  proceedings  in 
courts  of  justice,  as  provided  for  in  the  Code 
of  Civil  Procedure.    Section  1907,  ReT.  St. 
U.S.;  Custer  Co.  v.  Yellowstone  Co.,  6  Mont. 
39.  9  Pac-  Rep.  586.    And  it  seems  clear  to 
us  that  this  statute  does  not  include  notaries 
public,  nor  apply  to  their  actions  in  taking 
and  certifying  an  acknowledgment  to  a  deed. 
Said  instructions  Kos.  7  and  8  were  prop- 
erly refused  by  the  trial  court,  not  only  Cor 
the  reasons  above  expressed,  but  fur  the  more 
forcible  reason    that    Hauser   was   neither 
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shown  to  be  a  party  to  the  deed  in  question, 
nor  beneficially  interested  in  its  execution  and 
delivery.  If  ttie  deed  liad  been  made  to 
Hauser  as  a  party  to  it,  or  liad  even  been 
made  for  his  use  and  benetit,  and  the  acknowl- 
edgment thereto  by  the  grantors  had  l>een 
taken  and  certifieJ  by  Uauser's  nephew  and 
attorney,  then  the  question  raised  by  coun- 
sel for  appellants  would  have  been  more  per- 
tinent. It  is  shown  by  the  evidence  and 
findings  of  the  jury  that  the  plaintiff  bank 
had,  in  the  first  instance,  procured  the  sure- 
ties, Hauser  and  Floweree,  on  the  official  bond 
fnr  Roberts;  and  that  the  bank  liad  indemni- 
fied these  sureties  against  loss  as  such;  and 
that  the  bank  was  the  party  in  interest  as  to 
the  loss  by  reason  of  recovery  against  the 
sureties  on  said  official  bond;  and  that  Rob- 
erts, the  principal  on  the  bond,  knew  these 
facts  before  the  deed  was  executed.  The  jury 
also  found  that  the  consideration  for  the 
conveyance  of  said  property  was  the  agree- 
ment that  Hauser  or  the  bank  would  pay  and 
have  canceled  said  judgment  against  Roberta 
for  943,000,  and  the  Perkins  mortgage  debt 
of  $3,000,  and  that  this  was  done  by  the 
plaintiff  bank.  Then,  who  was  the  party 
beneficially  interested  in  having  said  convey- 
ance made?  If  the  testimony  of  witnesses 
and  the  findings  of  the  jury  be  true,  then 
Hauser  was  neither  benefited  by  the  convey- 
ance, nor  would  he  have  suffered  loss  by  the 
withholding  thereof,  for  he  was  indemnified 
by  the  bank  against  loss  as  surety.  Looking 
at  the  position  of  the  parties  to  the  transac- 
tion, it  seems  plain  that  the  parties  benefited 
by  the  conveyance  were  the  bank  and  defend- 
ant Roberts.  It  is  true,  Hauser,  being  one 
of  the  sureties  on  the  bond  and  the  president 
of  the  bank,  took  an  interest  in  arranging  a 
settlement  which  was  finally  consummated. 
The  appellants  further  insist  (1)  that  the 
deed  in  controversy  was  intended  as  a  mort- 
gage, and  should  have  been  so  construed;  (2) 
that  said  deed  was  an  executory  contract  or 
bond  to  convey  the  land  in  question;  (3)  that 
the  deed  was  a  power  of  attorney  to  Bnllard 
to  convey  the  land  in  controversy.  All  these 
propositions,  as  applied  to  the  case  at  bar, 
are  questions  of  fact.  After  a  searching  trial 
on  the  allegations  set  up  in  the  pleadings,  the 
jury  found  that  the  deed  was  intended  as  an 
absolute  conveyance.  It  is  therefore  ad- 
judged that  ^he  order  and  judgment  of  the 
court  below  be  affirmed,  with  costs. 

De  Witt,  J.,  concurs.  Blaeb,  C.  J.,  did 
not  sit  in  this  case,  having  been  trial  judge  in 
the  court  below. 


(9  Mont.  276,  Z79,  286) 

WULFF  V. 


Maxuix. 


Kimpreme  Court  of  Montana.    Feb.  15, 1890.) 

New  Tbial — Statement— Location  of  Mines — 
Alien — Naturalization— Forfbitube. 

1.  Uoder  Code  Civil  Proc.  Mont,  ji  298,  subd. 
8,  providing  that  the  moving  party  shall  prepare 
>  draft  of  the  statement  on  motion  for  new  trial, 
and  serve  the  same,  or  a  copy,  upon  the  adverse 


party,  a  service  by  leaving  the  original  with  his  at- 
torney, who  afterwards  returned  \t,  is  sufficient. 

2.  The  statement,  on  motion  for  new  trial,  need 
not  be  Indorsed  with  an  acceptanijo  of  service  by 
the  adverse  party  where  the  moving  party  shows 
by  affidavit  that  due  service  was  made. 

3.  Under  Code  Civil  Proc.  Mont.  $  298,  subd.  8. 
providing  that  if  no  amendments  are  proposed  to 
the  statement  on  motion  for  a  new  trial,  within  the 
time  designated,  It  may  be  presented  for  settle- 
ment without  notice  to  the  adverse  party,  he  cab- 
not  object  that  settlement  was  made  without 
notice  to  bim  where  he  had  offered  no  amend- 
ments. 

4.  A  party  in  whose  favor  a  motion  for  new 
trial  was  decided  cannot  object  that  it  was  heard 
in  his  absence. 

5.  Settlement  of  a  statement  on  motion  for 
new  trial  daring  the  pendency  of  a  motion  to 
strike  out  the  same  on  the  ground  of  want  of  ser- 
vice, is  not  error  where  due  service  is  shown  by 
the  uncontradicted  afBdavlt  of  the  moving  party. 

0.  That  the  amendments  are  all  placed  at  the 
end  of  the  statement  on  appeal  is  not  necessarily 
a  violation  of  the  requirement  that  matters  be  sta- 
ted in  chronological  order. 

7.  Defendant,  in  his  verified  answer,  having 
stated  that  a  person  through  whom  plaintiff  de- 
rived title  to  a  mining  claim  was  a  citizen  of  the 
United  States,  cannot  move  for  a  nonsuit  on  the 
ground  that  plaintiff's  title  is  invalid  on  account  of 
such  person  being  an  alien. 

8.  Only  citizens,  and  those  who  have  declared 
their  Intention  to  become  such,  having  a  right  to 
locate  and  purchase  mining  lands  from  the  United 
States,  the  naturalization  of  an  alien  during  trial 
will  not  retroact  so  as  to  validate  his  claim. 

9.  In  a  contest  to  determine  the  right  to  a  pat. 
ent  for  mining  lands,  defendant  cannot  object  that 
the  title  under  which  plaintiff  claims  was  for- 
feited by  a  conveyance  to  an  alien  from  whom 
plaintiff  purcliasea,  where  he  does  not  specially 
plead  such  forfeiture. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  H.  K.  Blake,  .ludge. 

McConnell  &  Clayherg,  for  appellant. 
Wade,  Foote  &  Wallace,  for  respondent. 

De  Witt,  J.  This  case  is  before  us  upon 
respondent's  motion  to  strike  from  the  tran- 
script the  statement  on  appeal.  The  state- 
ment on  appeal  contains,  as  a  portion  thereof, 
arstatement  on  motion  for  a  new  trial.  It  is 
at  the  latter  statement,  as  it  appears  in  the 
former,  tliat  the  motion  is  particularly  di- 
rected. The  judgment  below  was  for  plain- 
tiff. Defendant  made  a  motion  for  a  new 
trial.  The  motion  was  denied.  Defendant 
appeals. 

A  statement  on  motion  for  a  new  trial  ap- 
pears to  have  been  settled  by  the  district 
judge.  In  the  statement,  on  appeal,  appears 
the  respondent's  objections  to  the  former 
statement,  which  objections  he  urges  as  fol- 
lows: 

1.  That  the  statement  on  motion  for  a  new 
trial  does  not  bear  thereon  any  evidence  of 
service  of  any  copy  of  any  statement  on 
motion  for  new  trial,  nor  notice  thereof, 
either  upon  the  plaintiff  or  his  attorney;  nor 
is  there  indorsed  thereon  any  acceptance  of 
service  of  the  statement,  copy,  or  notice.  We 
hold  that  this  objection  is  not  well  founded. 
The  statement  was  settled  by  the  district 
judge  October  25.  1889.  On  that  day  it  ap- 
pears that  there  was  before  the  judge  on  file 
in  the  case  an  afiidHvit  of  N.  W.  McConnell, 
one  of  appellant's  attorneys,  dated  July  2t>, 
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1889.  which  sets  forth  in  detail  that  on  June 
29, 1889,  he  served  upon  D.  S.  Wade,  one  of 
respondent's  attorneys,  the  statement  by 
then  leaving  the  original  with  him;  that  July 
2d  one  of  respondent's  attorneys  returned  the 
stiitement  to  affiant,  who  then  filed  it  with 
the  clerk  of  the  court.  This  was  a  good  serv- 
ice. The  law  provides  that  the  moving 
party  must  prepare  a  draft  of  the  statement, 
and  serve  the  same,  or  a  copy  thereof,  upon 
the  adverse  party.  Subdivision  3,  §  298,  Code 
Civil  Proc.  The  proof  of  such  service  was 
equally  good.  It  is  naturally  made  by  the 
evidence  of  the  person  serving  the  paper. 
Such  proof  was  made  by  a  lengthy  affidavit 
of  such  person,  and  wa-s  before  the  judge  on 
making  the  settlement.  An  acceptance  of 
service,  indorsed  upon  a  paper,  relieves  the 
party  wishing  to  prove  the  fact  from  so 
doing.  It  would  be  a  monstrous  practice  if 
the  party  on  whom  service  was  made  could 
refuse  or  neglect  to  admit  service  in  writing 
on  the  paper,  and  then  claim  that  no  service 
could  be  made  to  appear  by  evidence. 
,  2.  The  res|>ondent  objects  tliat  the  state- 
ment on  motion  for  a  new  trial  was  settled 
by  the  court,  in  the  absence  of  the  plaintiff 
and  his  attorneys,  and  without  any  notice  of 
its  settlement  to  either  of  them.  The  statute 
is  clear  upon  this  subject.  The  respondent 
was  not  entitled  to  any  notice  of  the  settle- 
ment, for  the  reason  that  he  had  filed  no 
amendments  to  the  proposed  statement.  "  If 
no  amendments  are  served  within  the  time 
designated,  *  ♦  •  the  proposed  state- 
ment •  *  *  may  be  presented  to  the 
judge  or  referee  for  settlement,  without  no- 
tice to  the  iid verse  party. "     Id. 

3.  Respondent  complains  that  the  motion 
for  a  new  trial  was  heard  and  disposed  of  in 
the  absence  of  plaintiff  and  his  attorneys,  and 
without  notice  to  them.  This  seems  to  be 
the  fact.  But  the  respondent  cannot  com* 
plain.  The  disposition  of  the  motion  was  in 
his  favor;  that  is,  it  was  denied.  It  does  not 
appear  that  the  respondent  was  injured  by 
the  action  of  the  court  in  sustaining  the  judg- 
ment heretofore  rendered  in  his  favor.  If 
his  absence  had  any  effect,  it  seems  to  have 
redounded  to  his  advantage.  lie  cannotcom- 
plain  of  this. 

4.  The  respondent  further  complains  that 
the  statement,  on  motion  for  a  new  trial,  was 
settled  and  allowed,  when  £here  was  pending 
and  undisposed  of,  what  he  calls  a  motion  to 
strike  the  sta^^ement  from  the  Ales.  On  July 
22d  respondent  filed  the  following:  "Now 
comes  the  plaintiff  and  moves  the  court  to 
strike  from  the  files  in  the  above-entitled  ac- 
tion the  so-called  statement  on  motion  for  a 
new  trial,  and  the  paper  so  designated  there- 
in, filed,  etc.,  for  that  there  is  no  proof  of  a 
service  of  a  copy  thereof  upon  the  plaintiff 
or  his  attorney,  and  fur  that  there  was  never 
any  service  of  a  copy  thereof  upon  plaintiff  or 
his  attorneys,  or  any  waiver  thereof,  or  ac- 
ceptance thereof,  or  any  service,  or  waiver  of 
acceptance  of  service,  by  plaintiff  or  bis  at- 
torneys, or  any  notice  of  tiling  tlie  same." 


Signed  by  plaintiff's  attorneys.  Also,  on  the 
same  day  the  following:  "To  Messrs.  Mc- 
Connell,  Carter  &Clayberg,  atty's  for  deft.: 
You  will  please  take  notice  of  plaintiff's  mo- 
tion to  strike  from  the  tiles  the  so-called  state- 
ment on  motion  for  new  trial  filed  therein  on 
the  2d  day  of  July,  1889."  Signed  by  plain- 
tiff's attorneys.  Service  admitted  by  defend- 
ant's attorneys.  There  was  filed  witli  the 
above  nothing  whatever  in  support  of  the  re- 
citals therein.  It  must  be  presumed  that 
plaintiff  relied  upon  the  record.  Without 
passing  upon  whether  the  above  papers  con- 
stituted a  motion  under  the  provisions  of  sec- 
tions 482-484,  Code  Civil  Proc.,  it  is  suf- 
ficient here  to  say  that  the  alleged  want  of 
proof  or  service  of  statement  was  amply  sup- 
plied by  the  McConneli  affidavit  July  26lh, 
which  was  on  file  three  months  before  the 
settlement  of  the  statement,  was  before  the 
judge  on  such  settlement,  and  was  uncontro- 
verted  by  any  evidence  whatever.  This  mat- 
ter we  have  disposed  of,  (paragraph  1,  supra.) 
5.  Respondent  also  objects  to  the  form  of 
the  statement  on  appeal,  that  it  is  not  en- 
grossed, and  the  matters  not  in  chronological 
oj'der.  The  only  offense  in  this  respect  is 
that  the  amendments  are  placed  together  at 
the  end  of  the  statement.  Such  may  be  the 
chronological  order  in  which  events  occurred. 
The  arrangement  is  inartistic  and  awkward, 
but  not  a  transgression  of  the  rule  which,  we 
think,  justiQes  us  striking  out  the  whole 
statement.  It  is  our  opinion  iltat  the  motion 
should  be  denied,  and  it  is  so  ordered. 

Habwoud,  J.,  concurs. 

Blaee,  C.  J.,  did  not  sit  In  the  case,  hav- 
ing dcted  as  district  judge  in  the  trial  below. 

HEABINO  ON  THE  HEBITS. 

Ds  Witt,  J.  This  action  is  in  the  ordi- 
nary form  of  acontest  between  two  claimants 
of  a  quartz  lode  mining  claim  upon  the  lands 
of  the  United  States  to  determine  the  right  of 
defendant  to  proceed  in  the  United  States 
land-office  for  patent  thereto.  On  Novem- 
ber 18,  1887,  the  defendant,  Moses  Manuel, 
made  application  in  the  land-office  for  patent 
for  the  Marshal  Ney  mining  claim.  The 
plaintiff.  Ivur  Wulff,  filed  his  adverse  claim 
to  such  application,  basing  his  contest  upon 
his  right  to  the  premises  by  virtue  of  their 
location  and  possession  as  the  Columbia  min- 
ing claim,  whereupon  the  parties  were  re- 
manded to  the  court  of  competent  jurisdiction 
(section  2326,  Rev.  St.  U.  S.)  for  the  deter- 
mination of  their  claims.  The  result  was 
this  action.  The  plaintiff's  location  of  the 
Columbia  claim  was  made  July  1,  1882,  by 
Henry  Ffiaume,  who  was  a  citizen  of  the 
United  States.  November  30, 1885,  Pflaume 
conveyed  to  Alfred  Manuel.  On  November 
30,  11^87,  Alfred  Manuel  conveyed  to  Ivor 
Wulff,  the  plaintiff.  Such  is  plaintiff's  loca- 
tion and  deraignmentof  title  of  the  Columbia 
lode.  Defendant's  title  is  as  follows:  Ills 
Marshal  Ney  claim  was  located  March  15, 
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1885,  bj  said  Alfred  Manuel,  "who."  in  the 
language  of  defendant's  answer,  "  was  then, 
and  now  ia,  a  citizen  of  the  United  States," 
(see  cross-complaint  in  answer,  paragraph  2.) 
This  allegation  is  undenied,  and  therefore, 
for  the  purposes  of  this  action,  will  be  talten 
as  true.  In  October,  1885,  Alfred  Manuel 
conveyed  to  Moses  Manuel,  the  defendant. 
It  is  conceded  by  counsel  on  the  argument 
that  Moses  Manuel  was  an  alien  until  the 28th 
day  of  May,  1889,  when  he  was  made  a  citi- 
zen, during  the  progress  of  the  trial,  being 
entitled  thereto  without  a  preliminary  declar- 
ation for  reasons  unnecessary  here  to  recite. 
The  respective  claims  described  are  in  con- 
flict as  to  their  area.  No  questions  are  pre- 
sented as  to  due  location,  or  annual'  repre- 
sentation, or  compliance  wiih  mining  laws, 
rules,  or  regulations,  or  sufficiency  of  the  con- 
veyances. The  court  below  nonsuited  the 
defendant  upon  his  cross-complaint,  for  the 
reason  that  at  the  time  when  the  Marshal 
Ney  claim  was  conveyed  to  defendant,  and 
when  lie  made  his  application  to  the  United 
States  for  patent,  and  the  action  was  com- 
menced, he  was  an  alien.  The  court  further 
refused  to  nonsuit  the  plaintiff,  the  defend- 
ant moving  for  such  nonsuit  on  the  ground 
that  Alfred  Manuel  was  an  alien  wlien  be 
received  title  from  Pflaume,  ahd  transferred 
the  same  to  plaintiff.  Judgment  was  ren- 
dered for  plaintiff  for  the  possession  of  the 
premises.  A  motion  for  a  new  trial  was 
made  and  denied.  The  defendant  appeals 
from  tlie  order  denying  the  new  trial,  and 
from  the  judgment  as  well.  Appellant  relies 
upon  two  errors,  which  we  will  consider  in 
the  inverse  order  of  their  presentation. 

1.  The  court  erred  in  refusing  to  nonsuit 
the  plaintiff.  The  sole  ground  of  the  motion 
was  that  Alfred  Manuel,  who  was  a  link  in  the 
chain  of  plaintiff's  title,  from  November  30, 
1885,  to  November  30, 1887,  was  during  that 
whole  period  an  alien,  and  as  such  not  com- 
petent to  receive  and  transmit  the  title.  The 
pleadings  deny  to  this  court  the  discussion  of 
that  proposition,  although  counsel  in  argu- 
ment and  brief  have  devoted  much  time 
thereto.  Tlie  party  making  the  motion,  the 
defendant,  has  stated  in  his  verified  answer 
that  said  Fred  Manuel  was  a  citizen  of  the 
United  States  ever  since  March  15,  1885. 
This  was  admitted  by  the  replication.  De- 
fendant could  not  af tevwardsbe  heard  to  deny 
l|nd  stultify  his  pleading  by  moving  for  a 
nonsuit,  by  which  motion  he  was  obliged  to 
declare  the  falsity  of  bis  own  answer.  He 
was  bound  by  the  allegations  of  his  answer, 
especially  when  tlie  opposite  party  bad  ac- 
cepted the  truth  thereof.  The  court  as  well 
had  the  right  to  accept  such  truth.  Defend- 
ant's said  motion  for  a  nonsuit  was  properly 
denied.  Mulford  v.  Estndillo,  82  Cal.  139; 
Herold  ▼.  Smith,  84  Cal.  124. 

2.  The  only  other  error  assigned  is  the  ac- 
tion of  the  court  in  nonsuiting  the  defendant 
upon  bis  cross-complaint.  Moses  Manuel, 
the  defendant,  obtained  his  title,  if  at  all,  by 
pnrehase  in  October,  1885.    He  applied  to 


the  United  States  for  patent  November  18, 
1887.  The  action  was  commenced  February 
1,  1888.  Defendant  answered  June  1,  1888. 
The  cause  was  tried  May  28,  1889.  At  all 
of  these  times  the  defendant  was  an  alien,  as 
admitted  by  counsel,  and  had  not  declared 
his  intention  to  become  a  citizen  of  the  United 
States.  He  l>ecame  a  citizen  during  thetrial. 
This  act,  defendant  claims,  retroacted  to  all 
the  previous  events  above  recited.  If  this  be 
the  law,  he  should  not  have  been  nonsuited. 
He  should  have  been  heard  upon  his  claim, 
that  the  right  to  the  possession  might  have 
been  declared  to  be  in  plaintiff  or  defendant, 
or  neither.  21  U.  S.  St.  at  Large,  c.  140. 
"  That  an  alien  may  take  by  deed  or  devise, 
and  hold  against  any  one  but  the  sovereign 
until  office  found,  is  a  familiar  principle  of 
law,  which  it  requires  no  citation  of  author- 
ities to  establist)."  Cross  v.  De  Yalle,  1 
Wall.  13.  Appellant  then  cites  us  to  a  line 
of  decisions  upon  the  question  of  the  retroac- 
tion of  the  act  of  naturalization.  Thess 
cases  treat  of  land  in  its  ordinary  sense,  and 
not  of  possessory  rights  to  mining  claims  on 
the  public  domain.  They  all  discuss  grants 
between  persons,  and  not  the  peculikr  laws, 
rules,  and  regulations  by  which  the  sover- 
eign power  promises  to  sell  its  own  lands  to 
certain  described  persons.  These  cases  pro- 
ceed upon  the  settled  principle  of  law  that  an 
alien  may  take  and  hold  land  by  grant  until 
office  found ;  and  then  they  lay  down  the  fur- 
ther rule  ttiat  if  the  alien  so  holding  become 
a  citizen  before  office  found,  that  the  act  of 
naturalization,  In  thecases  before  the  courts, 
retroacts  to  the  original  acquirement  of  title. 
Tiie  cases  referred  to  are  Osterman  v.  Bald- 
win, 6  Wall.  122;  Jackson  v.  Beach,  1  Johns. 
Cas.  401;  Craig  v.  Radford,  3  Wheat.  594; 
Fairfax's  Devisee  v.  Hunter's  Lessee,  7 
Cranch,  607;  Governeur  v.  Robertson,  11 
Wheat.  332.  But  in  the  case  at  bar  we  en- 
counter a  class  of  real  estate  «ttt  generis,  viz., 
possessory  rights  to  mining  claims  on  the 
public  domain  of  the  United  States,  which 
rights  are  endowed  with  the  qualities  of  real 
estate  to  a  high  degree.  The  land  belongs 
to  the  United  States.  But  the  government 
says  that  it  will  sell  this  class  of  its  lands  to 
citizens  of  the  United  States,  and  to  those 
who  have  declared  their  intention  to  become 
such,  and  to  them  only,  and  only  to  them 
when  they  have  complied  with  certain  laws 
of  the  United  States  and  local  mining  rules 
and  regulations  as  to  the  location  and  posses- 
sion of  such  claims.  No  otlier  persons  may 
apply  to  purchase  from  the  United  States. 
The  mineral  lands  of  the  government  are  not 
open  to  exploration,  occupation,  or  purchase 
by  aliens.-  An  alien  may  not  «ven  take  or 
hold  real  estate  of  this  class  any  more  than  he 
may  take  or  hold  any  real  estate  by  descent.  In 
descent,  it  is  the  rule  of  law,  and  not  the  act 
of  the  party,  that  vests  title  in  the  heir.  As 
to  descent  to  an  alien  the  law  says  that  it 
would  be  an  idle  thing  to  vest  title  in  the  alien 
by  one  act  of  law  and  then  take  it  from  him 
by  another,  viz.,  office  found.    See  Faiifax's 
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Devisee  t.  Hunter's  Lessee,  7  Cranch,  619. 
So  in  conferring  title  to  mining  claims,  and 
the  possessory  rights  thereto.  Siicb  title  and 
possessory  rights  are  given  only  to  the  class 
of  persons  designated  by  the  law,  and  by 
virtue  of  that  law,  and  in  the  manner  pre- 
scribed  thereby.  It  would  therefore  be  in- 
congruous to  hold  that  an  alien  could  take 
and  hold,  until  office  found,  these  claims  by 
the  provisions  of  the  law  which  says  that  its 
benefits  are  extended  only  to  citizens,  and 
those  who  have  declared  their  intention  to 
become  such,  and,  after  he  had  so  talien  and 
held  them,  resort  to  office  found  to  deprive 
him  of  them.  Tlie  parallel  of  the  alien  heir 
claiming  by  descent,  and  the  alien  miner 
claiming  under  tiie  mining  laws,  seems  to  be 
complete  as  to  the  principle  under  consider- 
ation. To  the  alien  is  given  no  right  to  ex- 
plore, purchase,  or  occupy  mineral  lands. 
This  being  his  situation  as  an  alien,  without 
even  the  right  to  take  or  hold  until  office 
found,  as  he  may  other  real  estate,  then, 
when  he  becomes  a  citizen,  there  is  nothing, 
no  previous  taking  or  holding,  or  the  right 
thereto,  to  which  his  subsequent  naturaliza- 
tion can  retroact.  Weai«  therefore  of  opin- 
ion that  Moses  Manuel,  as  an  alien  when  the 
action  was  commenced,  and  when  the  title 
came  to  him,  as  he  claims,  could  not  be  heard 
in  court  to  assert  his  claim  to  the  possessory 
right  to  the  mining  claim  in  controversy, 
and  that  his  subsequent  naturalization  could 
not  retroact  as  he  urges.  As  to  the  proposi- 
tion last  discussed,  see  Tibbitts  v.  Ah  Tong, 
4  Mont.  536.  2  Pac.  Rep.  759.  Respondent 
lias  presented  some  objections  to  the  reuord 
on  the  appeal.  The  views  above  expressed 
render  a  consideration  of  those  objections  un- 
necessary. The  order  of  the  district  court 
denying  the  new  trial,  and  also  the  judgment, 
are  affirmed. 

Habwood.  J.,  concuia. 

Blake,  C.  J.,  was  trial  judge  in  the  lower 
court,  and  did  not  sit  in  the  case  on  appeaL 

OK  REHEARING. 

Db  Witt,  J.  A  statement  of  this  case  ap- 
pears fully  in  the  opinion  on  the -original 
hearing,  and  will  not  be  repeated.  We  now 
learn  that  w»  fell  into  an  error  of  fact,  for 
which  the  rehearing  was  granted.  In  the 
record  appear  the  names  Alfred  Manuel,  and 
Fred  Manuel.  The  similarity  of  the  names, 
and  the  fact  that  Fred  is  an  ordinary  abbrevi- 
ation for  Alfred,  led  us  to  believe  that  these 
names  represented  one  person,  and  that  be 
was  called  indifferently  Alfred  and  Fred. 
Our  attention  is  now  called  to  the  fact  that 
Alfred  was  the  locator  of  the  Marshal  Ney 
claim,  and  that  Fred  was  the  person  who  ap. 
pears  as  a  link  in  the  chain  of  plaintiff's  title. 
With  this  new  light  it  becomes  necessary  to 
add  a  word  to  our  former  opinion. 

Appellant  contends  that  Fred  Manuel  waa 
an  alien  during  all  the  time  that  lie  purport- 


ed to  hold  the  title.  He  then  takes  the  posi- 
tion, in  his  notice  of  motion  for  new  trial, 
and  in  his  specifications  of  error  on  the  mo- 
tion, and  on  the  appeal,  that  when  title  was 
attempted  to  be  conveyed  by  the  deed  from 
Pflaume  to  Fred  Manuel  a  forfeiture  took 
place,  and  the  land  escheated  to  the  United 
States.  We  do  not  give  any  opinion,  whether 
the  said  attempted  conveyance  worked  a  for- 
feiture or  not;  but,  we  will  assume  for  the 
sake  of  the  argument  that  the  appellant's 
view  of  that  conveyance  is  entirely  correct, 
and  that  it  had  the  effect  that  he  claimed, 
that  is  to  say  that  it  worked  a  forfeiture,  and 
will  decide  the  case  on  the  theory  that  appel- 
lant advances. '  A  party  relying  upon  a  for- 
feiture by  his  adversary  in  these  contests  for 
the  possessory  rights  to  mining  claims  must 
specially  plead  such  foi-feiture,  must  set  forth 
the  facts  constituting  the  same,  and  prove 
them  on  the  trial.  The  answer  in  the  case 
denies  the  plaintiff's  ownership,  possession, 
and  right  of  possession  of  the  premises.  It 
does  not  specially  plead  the  forfeiture  now 
claimed;  it  does  not  set  forth  the  facts  con- 
stituting the  same;  it  does  not  inform  the 
plaintiff  that  a  forfeiture  is  to  be  urged,  or 
the  nature  of  the  acts  or  omissions  working 
such  forfeiture.  If  defendant  intended  to 
rely  upon  a  forfeiture  by  plaintiff,  he  has  not 
observed  the  rules  of  law  governing  that 
plea.  He  was  properly  not  heard  upon  that 
plea  in  the  court  ImIow,  and  cannot  be  so 
heard  now.  Water  Go.  ▼.  Mooney,  12  Gal. 
534;  Du  Prat  t.  James,  61  CaL  361;  Moren- 
haut  V.  Wilson,  62  Gal.  263;  Renahaw  v. 
Switzer,  6  Mont.  464, 13  Pao.  Rep.  127;  Gar- 
field M.  &  M.  Co.  V.  Hammer,  6  Mont.  5S.  8 
Pac.  Rep.  153;  Hopkins  v.  Noyes,  4  Mont. 
556,  2  Pac  Rep.  28U.  The  order  and  Judg- 
ment of  the  district  court  are  affirmed. 

Habwood,  J.,  concurs. 

Blaxb,  C.  J.,  did  not  sit  in  the 


»  Mont.  »1> 

Babbsr  v.  Brisoob. 

{Supreme  Court  of  Itontana.    Tebi  IS,  1890.) 
JosoHBNT— Amindment — Intbrist — SuFPia- 

MBNTABT  PrOCKIDINOB. 

1.  The  trial  court  may  amend  a  jndfment  en- 
tered at  a  former  term  so  as  to  correct  the  name 
of  plaintur,  and  may  enter  It  as  amended  nunc  pro 
tunc 

3.  Ciomp.  SU  Mont.  div.  5,  |  1887,  anthorixlng 
Interest  on  Judgements  "from  the  day  of  enter- 
ing up  Biioh  judgment, "  allows  interest  on  a  iuAg- 
ment  entered  nunc  pro  tune,  from  the  day  o» 
which  the  judgment  Is  to  be  considered  as  entered. 

8.  An  order  refusing  to  set  aside  an  order  of 
examination  of  a  judgment  debtor  In  prooeedings 
snpplementaiy  to  execution  Is  appealable. 

4.  Under  Code  Civil  Froo.  Mont  1851,  author- 
Izing  an  examination  of  a  judgment  debtor  after 
execution,  on  proof  that  he  has  property  which  he 
uniustly  refuses  to  apply  to  the  satisfaotton  of  the 
jDdgment,  the  oourt  has  no  juriadlotion,  where  the 
judgment  and  execution  on  whloh  the  proceeding* 
are  Dased  are  defective,  to  order  an  amended  jwig- 
ment  to  be  entered  nunc  ;^s  time,  and  tSwa  gnst 
an  order  of  examination. 
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Appeal  from  district  coart,  Lewis  and 
Clark  county;  "W.  H.  Hunt,  Judge. 

A.  A..  Lathrop,  for  appellant.  MeCtjUeh- 
eon  <k  Mclntire,  for  respondent. 

Blake,  C.  J.  The  complaint  in  this  ac- 
tion contained  the  name  of  "Sumner  J.  Bar- 
ber" as  the  plaintiff,  but  the  summons  de- 
scribed him  as  "Samuel  J.  Barber,"  and  no- 
tified Ihe  defendant  of  the  amount  sought  to 
be  recovered  "upon  a  certain  promissory 
note  made  and  executed  by  said  defendant 
on  the  24th  day  of  July,  1885.  at  Kane  Sta- 
tion, Idaho  territory."  At  the  trial,  upon 
the  8th  day  of  December,  1887,  the  jury  re- 
turned a  verdict  for  the  plaintiff,  who  is 
styled  "Sumner  J.  Barber."  After  the  rec- 
ord of  the  verdict,  the  following  entry  ap- 
pears: "Thereupon  it  is  ordered  that  judg- 
ment be  entered  accordingly.  Defendant,  by 
counsel,  excepts  to  the  rendition  of  judg- 
ment, and  gives  notice  of  intention  to  appeal." 
An  alias  execution  was  issued  May  27, 1889, 
which  recited  that  Samuel  J.  Barber  recov- 
ered judgment,  December  8,  1887,  against 
John  O.  Briscoe,  and  that  "the  judgment 
roll  in  the  action  in  which  such  judgment 
was  ordered  is  filed  in  the  clerk's  ofBce, 
*  *  *  and  the  said  judgment  was  docketed 
in  said  clerk's  oflBce."  The  return  of  tlie 
sheriff  shows  that  he  has  been  unable  to  find 
any  property  of  Briscoe.  Afterwards  an  af- 
fidavit of  tlie  attorney  of  "Samuel  J.  Barber" 
was  filed  in  the  codrt  below,  which  stated 
"that  on  the  8th  day  of  December,  1887,  the 
plaintiff  recovered  a  judgment  in  said  action 
in  said  court  against  the  defendant,  John  O. 
Briscoe,  *  *  *  which  judgment  was  duly 
entered  and  docketed  in  the  ofilce  of  the  clerk 
of  said  court;  •  •  *  that  there  now  re- 
mains unpaid  on  said  judgment  the  whole 
amount  thereof."  Upon  these  and  other  re- 
citals, the  judge  of  tlie  court  below  made  an 
order,  November  2,  1889,  for  the  examina- 
tion of  said  Briscoe,  under  the  provisions  of 
the  Code  of  Civil  Procedure  concerning  pro- 
-ceedings  supplementary  to  execution.  Amo- 
tion was  filed  November  13,  1889,  by  said 
Briscoe  to  set  aside  the  foregoing  order.  Up- 
on the  following  day  the  plaintiff  moved  the 
court  "to  amend  the  judgment  and  all  sub- 
sequent proceedings  in  said  cause  by  insert- 
ing plaintiff's  true  name,  'Sumner  J.  Bar- 
ber' in  lieu  of  'Samuel  J.  Barber.'"  The 
court  overruled  the  first  and  sustained  the 
last  motion,  November  20,  1889.  On  the 
succeeding  day,  on  motion  of  the  plaintiff, 
tills  order  was  made  in  the  court  below:  "It 
is  ordered  that  judgment  be  entered  herein  as 
of  the  8th  day  of  December,  A.  D.  1887,  on 
the  verdict  rendered  herein  on  the  said  8th 
day  of  December,  A.  D.  1887,  for  the  sum  of 
two  thousand  one  hundred  and  forty-seven 
and  60-100  dollars,  ($2,147.60,)  and  costs  of 
suit;  and  that  said  judgment  bear  interest  at 
the  rate  of  ten  per  cent,  per  annum  from  the 
said  8th  day  of  December,  A.  D.  1887."  In 
pursuance  of  this  order,  a  formal  judgment 
nunc  pro  tunc  was  entered  on  the  aforesaid 


verdict  in  accordance  therewith.  Up  to  this 
time  no  other  proceedings  had  been  had  in 
tlie  matter  excepting  those  which  have  been 
mentioned  in  this  statement  of  the  facts. 
The  action  of  the  court  below  in'authorizing 
the  amendment  by  inserting  the  true  name  of 
the  plaintiff  in  the  papers,  and  the  entry 
of  the  judgment  nunc  pro  tunc,  is  uplield  by 
the  decisions  of  this  court,  and  will  not  be 
further  discussed.  Mining  Co.  v.  Bumley, 
1  Mont.  201;  Territory  v.  Clayton,  8  Mont. 
1, 19  Pac.  Rep.  293;  Keene  v.  Welsh,  8  Mont. 
805,  21  Pac.  Kep.  25. 

The  contention  of  the  appellant  is  that  the 
court  erred  in  its  order  that  the  judgment 
should  bear  interest  from  the  8tb  day  of  De- 
cember, 1887.  The  statute  provides  that 
"creditors  shall  be  allowed  to  collect  and  re- 
ceive interest  *  •  *  on  any  judgment 
rendered  before  any  court  or  magistrate  au- 
thorized to  enter  up  the  same,  witliin  the 
territory,  from  the  day  of  entering  up  such 
judgment  until  satisfaction  of  the  same,  be 
made."  Comp.  St.  div.  5,  §  1237.  It  is  ad- 
mitted that  judgments  at  common  law  did 
not  bear  interest,  and  that  this  statute  must 
be  construed  strictly.  What  was  the  effect 
of  the  entry  of  the  judgment  nwTW  pro  tunc 
upon  the  day  from  which  interest  can  be  col- 
lected by  the  respondent?  In  Tapley  v.  Good- 
sell,  122  Mass.  183,  Chief  Justice  Gray  says: 
"The  technical  ditBcoltyof  liolding  the  judg- 
ment to  be  binding  as  of  a  date  before  it  act- 
ually existed  is  no  greater  than  has  always 
attended  every  judgment  rendered  nunc  pro 
tune,  and  every  judgment  which  took  effect 
by  legal  relation  at  an  earlier  day  than  that  at 
which  it  was  actually  entered.  As  Lord 
Mansfield  was  accustomed  to  observe,  fic- 
tions of  law  can  never  be  contradicted  so  as 
to  defeat  the  ends  and  purposes  for  which 
they  were  invented.  *  *  •  In  the  ca.se 
at  bar,  the  judgment,  having  been  legally 
rendered  as  of  the  former  term,  has  the  same 
operation,  for  all  purposes  necessary  to  make 
it  effectual,  as  if  it  had  been  then  actually 
entered."  Mr.  Freeman  states  the  law  in 
the  following  terms:  "The  entry  of  judg- 
ments or  decrees  nunc  pro  ttmo  is  intended 
to  be  in  furtherance  of  justice.  It  will  not 
be  ordered,  so  as  to  affect  third  persons,  who 
have  acquired  rights,  without  notice  of  the 
rendition  of  any  judgment."  Wells  v.  Gie- 
seke,  27  Minn.  478,  8  N.  TV.  Rep.  380;  Auer- 
bach  V.  Gleseke,  40  Minn.  262,  41  N.  W. 
Kep.  946.  No  question  of  this  kind  arises  in 
this  case.  Mr.  Freeman  proceeds:  "With 
the  exception  pointed  out  in  the  above  sec- 
tion, a  judgment  entered  nunc  pro  tune  must 
be  everywhere  received  and  enforced,  in  the 
same  manner  and  to  the  same  extent  as 
though  entered  at  the  proper  time."  Freem. 
Judgra.  §§  66,  67.  The  .case  of  Fugna  v. 
Carriel,  Minor,  (Ala.)  170,  which  was  decided 
in  1823  by  the  supreme  court  of  Alabama, 
seems  to  be  in  point.  The  facts  are  not  fully 
reported,  and  we  use  this  qualified  language. 
It  appears  that  this  was  an  action  upon  a 
promissory  note;  that  a  default  was  taken  at 
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one  term,  and  that  at  the  next  a  judgment 
nunc  pro  tunc  was  entered,  which  included 
interest.  A  writ  of  error  was  prosecuted, 
and  the  question  under  consideration  was  not 
presented,  but  the  opinion  treats  the  right  to 
recover  the  interest  as  a  matter  of  course,  al- 
though the  mode  of  computiition,  according 
to  the  tenor  of  the  note,  was  adjudged  erro- 
neous. The  application  of  these  principles 
requires  us  to  determine  that  the  "day  of  en- 
tering up"  the  judgment,  which  is  speciSed 
in  the  statute  regulating  the  rates  of  interest 
in  Montana,  is  the  time  which  Is  finally  fixed 
by  the  courts.  When  it  was  ordered  that 
judgment  should  be  entered  for  the  principal 
sum  upon  the  8th  day  of  December,  1887,  the 
statutory  interest  followed  as  a  legal  conse- 
quence. 

It  Is  insisted  that  the  court  erred  in  deny- 
ing the  motion  to  set  aside  the  order  for  the 
examination  of  the  appellant  in  the  proceed- 
ings which  have  been  detailed.  The  respond- 
ent, suggests  that  no  appeal  can  be  taken  in 
this  matter,  if  the  appellant  is  correct  in  his 
position  that  no  judgment  was  in  force  wlieu 
these  proceedings  were  instituted.  TVe  are 
obliged  to  review  the  case  as  it  appears  in 
the  record,  and  the  respondent  invoked  the 
action  of  the  court,  and  stated  in  his  affidavit 
the  facts  which  conferi-ed  jurisdiction,  and 
caused  the  order  to  be  made.  He  has  ob- 
tained a  ruling  in  bis  favor,  and  cannot  com- 
plain of  its  legitimate  results,  and  the  oi'der 
before  us  is  appealable.  McCullough  v. 
Clark,  41  Cal.  298;  Uagerman  v.  Tong  Lee. 
12  Xev.  334.  See,  also,  Sperling  v.  Calfee,  7 
Mont.  514,  19  Pac.  Bep.  204.  The  chapter 
uf  the  Code  of  Civil  Procedure  relating  to 
"proceedings  supplementary  lo  execution" 
provides  that  "after  issuing  an  execution 
against  property,  and  upon  proof  by  affidavit 
by  a  party  or  otherwise,  to  the  satisfaction 
of  the  court,  or  a  judge  thereof,  that  any 
judgment  debtor  has  property  which  he  un- 
justly refuses  to  apply  towards  the  satisfac- 
tion of  the  judgment,  such  court  or  judge 
may.  by  an  order,  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place, 
before  such  judge  or  referee  appointed  by 
him,  to  answer  concerning  the  same."  Sec- 
tion 351.  Under  this  statute,  and  the  cir- 
cumstances which  have  been  narrated,  tlie 
above  order  was  made.  When  the  appellant 
filed  his  motion,  no  judgment  bad  been  en- 
tered in  the  action,  no  valid  execution  had 
been  issued  and  returned,  and  Briscoe  was 
not  a  judgment  debtor.  Before  passing  up- 
on this  motion,  the  court,  upon  the  applica- 
tion of  the  respondent,  ordered  that  the  judg- 
ment should  be  entered  nunc  pro  tunc.  Did 
this  action  render  the  proceedings  legal  and 
regular?  The  general  principles  of  law, 
which  are  given  by  the  authorities,  do  not 
contain  any  exceptions,  and  it  is  claimed 
that  the  judgment  which  was  actually  en- 
tered, cured  all  the  defects  which  have  been 


pointed  out.  The  court  below  was  convinced 
by  this  argument,   and  acted   accordingly. 
We  think  that  a  di£ferent  doctrine  is  appli- 
cable and  decisive  of  this  question.     In  Earl 
V.  Skiles,  93  Ind.  178,  the  court  says:    "To 
reach  the  funds  of  the  judgment  debtor  in  the 
hands  of  third  parties,  the  affidavit  and  proof 
must   conform  substantially  to  the  require- 
ments of  the  statute.    This  proceeding  is  & 
remedy  extraordinary  in  character.   *  *  • 
Hence  the  statute,  among  other  things,  re- 
quires the  affidavit  to  show  that  the  judgment 
debtor  has  property  which  he  unjustly  refuse» 
to  apply  towards  the  satisfaction  of  the  judg- 
ment. *  *  •  In  this  regard  the  affidavit  and 
proof  are  wholly  wanting.    *   •   *  For  these 
reasons,  we  are  of  the  opinion  that  appellant* 
failed  to  make  a  case,  either  by  their  affidavit 
or  proof."    In  Wegman  v.  Childs,  44  Barb. 
403,  tlie  court  says:    "In  order  to  sustain 
this  action,  the  plaintiff  is  bound  to  show, 
not  only  the  judgment,  but  also  an  execution 
from  a  court  having  the  right  toissue  it,  and 
that  the  same  was  delivered  to  the  sheriCE  of 
the  proper  county,  and  by  him  returned  un- 
satisfied.   Without  each  and  all   of    these 
being  proved,  the  judge  had  no  jurisdiction 
to  entertain  proceedings  supplementary  to 
execution."    See,  also,   Flint  v.   Webb,  25 
Minn.  263;  Lynch  v.  Johnson,  48  N,  Y.  33; 
Adams  v.  Hackett,  7  Cal.  201;  Byrd  v.  Badg- 
er, 1    McAll.  443;  Bank  v.  Robinson.   57 
Cal.  522;  Sperling   v.   Calfee,  supra.     The 
cases  show  that  these  "proceedings  were  in- 
tended as  a  substitute  for  the  creditors'  bill 
as  formerly  used  in  chancery.    The    court 
says  in  Baiik  v.  Bobinson,  supra:    "After  a 
judgment  creditor  had  exhausted  his  remedy 
at  law,  by  the  issuance  of  a  fieri  facia«, 
which  was  returned  nulla  bona,  he  had  the 
right  to  invoke  the  jurisdiction  of  a  court  of 
equity  to  aid  him,  upon  the  principle  of  com- 
pelling a  discovery  of  assets,  tangible  or  in- 
tangible, and  applying  them  to  satisfying  bis 
execution."    The  matters  in  which  tlie  in- 
formality or  irregularity  of  process  is  involved 
cannot  be  cured    by   the  entry  of  a  jud;;- 
ment  nunc  pro  tunc,  but  the  question  to  be 
decided  is  of  the  gravest  importance, — Xb» 
jurisdiction  of  the  court.     We  have    seen 
timt  the  practice,  both  in  chancery  and  under 
the  statute,  required  the  existence  of  certain 
facts  to  obtain  similar  relief.    The  jurisdic- 
tion of  the  court  below  to  make  thia  urder 
depended  upon    the  circumstances     which. 
could  then  be  proved,  and  could  not  be  con- 
trolled by  a  judgment  given  subsequently. 
The  motion  to  set  aside  the  ortler  should 
have  been  sustained.   It  is  tlierefore adjudgeii 
that  the  cause  be  remanded,  with  directions  to 
set  aside  tire  order  made  upon  the  2(1  day  of 
November,  1889,  and  that  the  judgment  en- 
tered nunc  pro  tunc,  upon  the  8th  day   of 
December,  1887,  be  affirmed,  with  costs. 

Habwood  and  De  Witt,  JJ.,  concur. 
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(t  Mont  3M) 

Chadwick  et  at.  e.  Tatem  et  al. 

(Supreme  Court  of  Montana.    Feb.  18, 1890.) 

Wills— Revocation— Salb  of  Pbopbett— Doweb 

— Rbpeal  o»  Statutes. 

1.  Testator  devised  to  Ws  wife  all  his  personal- 
ty, and  a  certain  portion  of  his  realty  and  minlDg 
lands.  After  the  execution  of  the  will,  he  con- 
tracted for  the  sale  of  certain  mining  lands ;  part 
of  the  price  heing  paid  down,  and  the  deed  placed 
in  escrow,  to  be  delivered  on  payment  of  the  bal- 
ance before  a  certain  date,  otherwise  to  be  re- 
turned to  the  grantor.  A  fter  the  death  of  the  tes- 
tator, the  payment  was  made,  and  the  deed  de- 
livered. Held  that,  under  Prob.  Prac.  Act  Mont. 
$S  461,  463,  which  provide  that  an  agreement  for 
the  sale  of  property  disposed  of  by  a  will  previous- 
ly made  does  not  revoke  such  disposal,  bnt  it  pass- 
es by  the  will,  subject  to  a  right  of  specific  per- 
formance, and  that  a  conveyance  or  other  act  by 
which  testator's  interest  in  a  thing  previously  dis- 
posed of  by  his  will  is  altered,  but  not  wholly  di- 
vested, is  not  a  revocation,  the  mining  lands  passed 
as  realty  under  the  will,  and  the  second  delivery 
of  the  deed  will  not  be  allowed  to  take  effect,  by 
relation,  from  the  time  of  the  delivery  in  esofow. 

2.  Laws  9th  Asaem.  Mont.  p.  63,  entitled  an 
"Act  concerning  dower, "  we»  not  repealed  by  Im- 

Slication  from  its  entire  omission  from  Rev.  St. 
font.  1879,  nor  was  it  expressly  repealed  thereby; 
the  repealing  clause  of  that  compilation  (chapter 
70,  J  B)  repealing  only  acts,  "any  portion  of  which 
is  embraced  in  any  section  in  said  codification," 
and  providing  that  all  acts,  "no  part  of  which  is 
embraced  in  said  codification,  shall  not  be  affected 
or  changed  by  its  enactment, " 

3.  As  Laws  9th  Aasem;  Mont.  p.  63,  Si  6.  I", 
provide  that  a  devise  of  land  shall  be  in  lieu  of 
dower,  unless  the  widow  eloot  within  a  year  to 
take  her  dower  instead,  the  widow  cannot  obtain 
dower  where  she  has  not  so  elected. 

4.  A  widow  to  whom  the  husband  devised  over 
one-half  of  his  realty  is  not  entitled  to  a  further 
share  thereof  on  the  ground  that  it  was  community 
property,  under  Prob.  Prac.  Act  Mont,  i  551,  pro- 
viding that  on  death  of  the  husband  one-half  of  the 
community  property  goes  to  the  widow,  and  the 
other  half  is  subject  to  disposition  by  will  of  the 
husband,  or  goes  to  his  descendants. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  N.  W.  MoConnell,  Judge. 

J.  C.  Robinson  and  Massena  Builard,  for 
appellants.  Carpenter.  Buck  it  Hunt,  for 
respondents. 

Hahwood,  J.  In  this  action  there  is  no 
controversy  as  to  tlie  tacts.  The  questions 
involved  which  demand  our  consideration  re- 
late to  the  construction  of  a  will,  and  the 
proper  distribution  to  tlie  devisees  thereun- 
der, according  to  the  terms  of  the  will  and 
the  law  governing.  In  September,  1885, 
Walter  F.  Chadwick  died  at  the  city  of  Hel- 
ena, in  Montana  territory,  where  he  had  long 
been  a  resident.  The  deceased  left  a  last  will 
and  testament,  t)earing  date  April  6,  1882. 
whereby  he  appointed  the  appellants  Benja- 
min H.  Tatem,  John  C.  Curtin,  and  William 
Ct  Bailey  executors  thereof.  This  will  was  du- 
ly admitted  to  probate,  and  the  executors  en- 
tered upon  the  duties  of  its  execution.  By 
the  terms  of  bis  will  the  testator  devised  to 
Lis  wife,  Xorma  D.  Chadwick,  all  of  the  per- 
sonal estate  of  the  testator  after  paying  his 
debts,  and  an  undivided  two-thirds  of  all  real 
estate  of  which  the  testator  died  seised,  ex- 
cepting tlierefrom  "all  mining  property, 
either  quartz  leads  or  lodes,  or  placer  ground, 
or  fire-clay  lauds,  with  water-rights  and  mill- 


sites."  Of  the  said  mining  property,  quartz 
leads  or  lodes,  placer  ground,  flre-clay  lands, 
together  with  water-rights  and  mill-sites,  the 
testator  devised  to  his  said  wife  one  undivid- 
ed half,  and  the  other  half  thereof  be  devised 
to  the  respondents,  to  be  distributed  to  them 
share  and  share  alike.  After  the  execution 
of  said  will,  and  on  the  20tb  day  of  January, 
A.  D.  1885,  the  testator,  and  bis  wife.  Norma 
D.,  Joining  with  him,  made  and  executed  a 
deed  of  conveyance  of  certain  mining  proper- 
ty described  therein,  then,  and  at  ttie  time  of 
making  said  will,  owned  by  the  testator,  to 
one  Charles  A.  Broadwater,  grantee.  The 
consideration  named  in  said  deed  was  $37,500. 
At  the  time  of  executing  said  deed  a  certain 
contract  or  memoranda  referring  to  the  same 
was  made  and  signed  and  acknowledged  by 
said  Walter  F.  Chadwick  and  his  wife,  Norma 
D.,  and  said  Charles  A.  Broadwater,  which 
provides  as  follows:  "The  inclosed  deed  of 
the  following  described  property,  viz.,  [here 
follows  a  description  of  the  property  set  forth 
in  the  deed ;]  also  a  contract  for  the  convey- 
ance of  the  69th  lode,  and  another  contract 
for  the  conveyance  of  the  Little  Sampson 
lode, — alt  of  said  property  being  more  partic- 
ularly described  In  said  deed, — is  hereby 
placed  in  escrow  in  tbe  Montana  National 
Bank.  If  Charles  A.  Broadwater  shall  place 
to  the  credit  of  Walter  F.  Chadwick,  to  the 
credit  of  his  heirs,  administrators,  or  assigns, 
the  full  sum  of  thirty-three  thousand  seven 
hundred  and  fifty  dollars  on  or  before  the  first 
day  of  September,  A.  D.  1885,  then  and  in 
that  caae  the  Montana  National  Bank  is  au- 
thorized to  deliver  the  inclosed  deed  to  Charles 
A.  Broadwater  or  his  order.  In  case  tbe  said 
Charles  A.  Broadwater  shall  not  place,  or 
cause  to  be  placed,  to  the  credit  of  said  Wal- 
ter F.  Chadwick,  his  heirs,  administrators, 
or  assigns,  tlie  sum  of  thirty-three  thousand 
seven  hundred  and  fifty  dollars  in  said  Mon- 
tana National  Bank  on  or  before  the  first  day 
of  September,  A.  D.  1885,  the  bank  is  hereby 
authorized  to  deliver  tbe  said  deed  to  Walter 
F.  Chadwick  or  his  order,  his  heirs  or  assigns. 
It  is  further  agreed  that  no  ore  excavated  by 
said  Broadwater  on  or  from  said  premises  be- 
tween the  date  hereof  and  the  said  first  day 
of  September,  or  until  the  payment  of  the 
sum  above  specified,  shall  be  removed  from 
the  dump  of  said  property;  and  that,  in  case 
of  failure  to  pay  said  sum  at  the  time  spec- 
ified, the  same,  and  all  moneys  paid  by  the 
said  Broadwater  to  said  Chadwick,  shall  be- 
come forfeited,  and  said  Chadwick  may  retain 
the  same  as  liquidated  damages;  and  said 
second  party  shall  not  create  any  liens  on  said 
property.  It  is  further  agreed  that  said 
Chadwick  will  clear  the  said  premises  of  and 
from  any  and  aU  incumbrance,  if  any  there 
be,  now  existing  and  of  record,  done,  caused, 
or  suffered  by  him." 

Another  contract  was  made  at  the  same 
time,  and  in  reference  to  the  same  transac- 
tion, signed  by  the  testator,  Walter  F.  Chad- 
wick, and  said  Charles  A.  Broadwater,  which 
provides  aa  follows:    "That  said  parties  of 
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the  first  part,  [Cliadwick  and  wife,]  for  and 
in  consideration  of  the  snm  of  $33,750.00  to 
them  in  liand  paid  by  the  second  party,  the 
receipt  wliertof  is  hereby  acknowledged,  .and 
for  certain  other  considerationB  mentioned 
and  expressed  in  an  escrow  agreement  de- 
posited, with  a  certain  deed  of  conveyance, 
in  the  Montana  National  Bank  of  Helena,  of 
the  following  described  property,  situate  in 
Ten-Mile  unorganized  mining  district,  in  the 
county  and  territory  aforesaid,  viz.,  [here 
follows  a  description  of  the  property  de- 
scribed in  the  deed;]  all  of  which  property 
and  premises  are  particulnrly  described  in 
said  deed,  which  bears  even  date  herewith, 
the  same  having  been,  as  iiforesaid,  executed 
by  said  first  parties  to  said  Broadwater,  and 
which  said  deed  is  to  become  effective  on  the 
compliance  with  tlie  conditions  expressed  in 
said  escrow  agreement  by  said  second  party. 
Now,  therefore,  the  said  first  parties  hereby 
agree  to  and  with  said  second  party  that, 
upon  compliance  with  and  the  fulfillment  of 
the  conditions  named  and  expressed  in  said 
escrow  agreement  to  be  done  and  performed 
by  said  second  party,  the  said  deed  so  depos- 
ited shall  be  delivered  to  said  second  party, 
and  the  title  to  said  property  and  the  prem- 
Ises  therein  described  shall  be  and  become 
absolute  in  said  second  party,  his  heirs,  etc., 
according  to  the  covenants  and  provisions  in 
said  deed  contained." 

The  said  deed  and  contracts  were  placed 
by  the  parties  thereto  in  the  custody  of  the 
said  Montana  National  Bank,  to  be  disposed 
of  according  to  the  conditions  set  forth  in 
said  contracts.  The  transaction  and  the  pa- 
pers remained  in  this  condition  until  near 
the  time  for  the  fulfillment  or  forfeiture  on 
the  part  of  Broadwater,  when,  the  18th  of 
August,  1885,  said  Walter  F.  Chadwick  and 
Broadwater  entered  into  a  third  agreement 
in  writing  respecting  the  transaction.  The 
effect  of  this  third  agreement  was  to  reduce 
the  sum  to  be  paid  on  the  final  taking  up  of 
said  deed  by  Broadwater  from  the  sum  of 
433,750  to  the  sum  of  922,500,  and  lo  extend 
the  time  within  which  Broadwater  might  pay 
said  la.st-mentioned  sum  from  the  1st  day  of 
September,  1885,  to  the  1st  day  of  .January, 
1886.  While  the  transaction  remained  in 
this  state,  and  on  the  28th  day  of  September, 
1885,  the  said  Walter  F.  Chadwick  died,  leav- 
ing his  last  will  and  testament,  with  the  pro- 
visions aforesaid ;  and  thereafter,  on  the  31st 
day  of  December,  A.  D.  1885,  the  said  Broad- 
water deposited  in  the  said  Montana  National 
Bank,  and  paid  to  said  executors,  the  said 
sum  of  $22,500,  in  fulfillment  of  the  condi- 
tions of  said  transaction  on  his  part;  and 
thereupon  said  bank  delivered  to  said  Broad- 
water said  deed.  Now  a  contention  has 
arisen  between  the  executors  and  Norma  D. 
Chadwick,  the  appellants,- on  the  one  side, 
and  the  other  devisees,  respondents,  on  the 
other,  as  to  the  proper  distribution  of  said 
sum  of  money  arising  from  said  sale  of  min- 
ing property,  under  said  will.  The  appel- 
lants claim  that  this  entire  fund  should  go 


to  the  widow.  Norma  D.,  under  the  provis- 
ions of  the  will  giving  her  the  personal  prop- 
erty; while  the  respondents  contend  that  this 
fund  should  be  distributed  as  provided  under 
the  will  for  the  division  and  distribution  of 
said  mining  property,  of  which  they  claim  the 
testator  died  the  owner;  that  is,  one-half 
thereof  to  the  widow.  Norma  D.,  and  the 
other  half  thereof  to  the  other  devisees  io 
equal  shares. 

In  the  absence  of  statutory  provisions,  the 
solution  of  this  question  would  be  attended 
with  much  difficulty.  There  are,  however, 
statutory  provisions  which  have  a  bearing 
upon  this  contention,  and  these  provisions 
command  the  first  consideration  by  the  court. 
The  statute  of  this  state  in  reference  to  the 
execution  and  revocation  of  wills,  at  sections 
461  and  463,  fProbate  Practice  Act,)  provides 
as  follows:  Sec.  461.  An  agreement  made 
by  a 'testator  for  the  sale  or  transfer  of  prop- 
erty disposed  of  by  a  will  previously  made 
does  not  revoke  such  disposal,  but  the  prop- 
erty passes  by  the  will,  subject  to  the  same 
remedies  on  the  testator's  agreement  for  a 
specific  performance,  or  otherwise,  against 
tlie  devisees  or  legatees,  as  might  be  had 
against  the  testator's  successors,  if  the  same 
had  passed  by  succession."  "Sec.  463.  A 
conveyance,  settlement,  or  other  act  of  a  tes- 
tator by  which  his  interest  in  a  thing  previ- 
ously disposed  of  by  his  will  is  altered,  bat 
not  wholly  divested,  is  not  a  revocation,  but 
the  will  passes  the  property  which  would 
otherwise  devolve  by  succession."  If  the 
transaction  between  the  testator  and  Broad- 
water only  amounted  to  an  agreement  for  the 
sale  or  transfer  of  the  said  mining  property, 
then  the  position  taken  by  appellants  cannot 
be  sustained.  Again,  if  the  transaction  in 
question  amounted,  in  the  language  of  the 
statute,  to  "a  conveyance,  settlement,  or 
other  act  of  the  testator  by -which  his  interest 
in  the  thing  previously  disposed  of  by  his  will 
is  altered,  but  not  wholly  divested,"  the  posi- 
tion taken  cannot  be  sustained. 

The  question  is,  did  the  transaction  amount 
to  a  complete  divestiture  of  the  title  by  the 
testator?  We  think  not.  Where  was  the 
title  to  this  property  while  Broadwater  had 
the  option  to  purchase?  Can  it  be  said  it 
was  vested  in  Broadwater?  The  deed  lay  as 
a  dormant  instrument  in  the  custody  of  the 
bank,  without  efficacy  as  a  conveyance,  until 
a  certain  condition  was  performed  by  Broad- 
water, and  a  delivery  of  the  deed  was  naade 
to  him  by  the  bank.  The  conditions  were 
such  that,  if  Broadwater  did  nothing,  the  ti- 
tle remained  in  the  testator,  and  passed  by 
his  will  to  the  devisees;  but,  if  he  performed 
the  conditions, — that  is,  paid  the  sum  of  •22,- 
500  within  a  certain  time,  and  obtained  from 
the.  bank  a  delivery  of  the  deed, — then  the 
title  thereby  passed  to  him.  It  is  frequently 
asserted  by  the  decisions  of  courts,  and  by 
eminent  authorities,  going  back  as  far  as  Lord 
Coke,  that  the  general  rule  is  that  an  instru- 
ment delivered  in  escrow  takes  eftect  only  on 
the  performance  of  the  conditions  and  tbe  sec- 
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ond  delivery,  and  is  not  operative  until  the 
conditions  are  performed  and  the  second  de- 
livery is  made.  This  doctrine  is  decisive  of 
the  question  under  consideration.  If  the 
deed  is  inoperative  until  the  performance  of 
the  conditions,  it  follows  that  the  estate  is 
"not  wholly  divested,"  and  passes  by  the 
terms  of  the  will. 

In  answer  to  this  line  of  reasoning,  coun- 
sel for  appellants  invoke  the  aid  of  authori- 
ties where  it  is  held  that  to  prevent  injustice, 
or  to  prevent  the  defeat  of  the  plain  inten- 
tion of  the  parties,  courts  of  equity  will  allow 
the  second  delivery  of  the  escrow  to  take  ef- 
fect by  relation  from  the  time  of  the  first  de- 
livery. Let  this  be  granted,  and  does  not  the 
proposition  cany  with  it  the  conclusion  that 
the  act  which  consummates  the  divestitare  is 
the  performance  of  the  condition  and  the  sec- 
ond delivery?  And  this  second  delivery  may 
be  given  so  great  a  force  as  to  be  allowed  to 
relate  back  in  its  effect  to  the  first.  But  this 
doctrine  of  relation,  which  in  some  of  the 
decisions  is  called  a  "fiction,"  is  the  excep- 
tion to  the  rule  applying  to  esci'ow  instru- 
ments, and  not  the  general  rule. 

It  is  contended,  also,  by  appellants,  that  if 
the  title  remained  in  the  testator  until  the 
conditions  were  ■  performed  and  the  second 
delivery  was  made,  the  testator  having  died 
some  months  before  the  second  delivery,  the 
effect  is  that  the  title  remained  in  the  de- 
ceased until  the  condition  was  performed, 
and  then  passed  from  him  to  Broadwater, 
which  is  not  consonant  with  reason,  or  with 
the  rules  of  law;  that  if  the  testator  died 
seised  of  said  mining  property,  September  28, 
1885,  and  the  title  did  not  pass  to  Broadwater 
until  the  second  delivery,  December  81, 1885, 
the  title  passed  from  the  deceased  on  the  lat- 
ter date,  which  could  not  be,  as  the  title  could 
not  remain  in  the  deceased  during  the  period 
from  September  28  to  December  31,  1885, 
and  then  pass  from  him  to  Broadwater. 
Hence  the  title  had  to  pass,  if  at  all,  from  the 
first  delivery.  This  position  will  not  stand 
the  test  of  legal  rules  and  reason.  When  the 
testator  died,  his  will  became  operative,  and 
by  virtue  of  the  will  and  the  law  the  title 
passed  to  the  devisees,  subject  to  such  con- 
ditions as  the  testator  had  placed  upon  it  in 
his  transaction  with  Broadwater.  Comp.  St. 
(Prob.  Prac.  Act, )  §§  461, 463.  The  testator 
had  not  only  made  a  will  touciiing  the  prop- 
erty in  question,  but  he  had  placed  other  con- 
ditions upon  it,  by  virtue  of  which  it  might 
or  might  not  pass  away  from  him  or  his  dev- 
isees. The  law  joins  these  two  provisions 
together,  and  provides  that  both  shall  have 
effect  upon  the  property.  The  will  passes 
the  property  to  the  devisees,  subject  to  the 
conditions.  The  conditions  being  fulfilled, 
the  act  of  the  testator  carries  the  title  away 
from  the  devisees  to  another.  This  conforms 
to  the  statute  quoted  supra.  These  provis- 
ions were  evidently  enacted  to  change  a  rule 
of  long  standing  by  which,  if  real  property 
be  devised,  and,  after  the  execution  of  the 
will,  the  testator  makes  a  coutract  to  sell  the 


same,  this  was  construed  as  a  revocation  of 
the  will  as  to  sucli  property ;  and  the  further 
rule  that  such  a  transaction  wrought  a  con- 
version of  such  property  from  real  to  person- 
al estate.  We  are  of  opinion  that  the  case 
at  bar  is  controlled  by  the  statute.  Chancel- 
lor Walworth,  in  the  case  of  Knight  v. 
Weatherwax,  7  Paige,  182,  places  this  con- 
Btrnction  upon  a  similar  statnte  existing  in 
New  York.  He  had  to  view  the  same  ques- 
tion here  under  consideration,  and  he  says: 
"  Whether  the  two  lots  were  to  be  considered 
real  or  personal  estate,  after  the  making  of 
the  agreement  to  s^II  the  same  the  interest  of 
the  testatrix  therein  passes  to  the  objects  of 
her  bounty,  as  specified  in  the  first  clause  of 
her  will,  in  the  same  manner  as  if  the  agree- 
ment had  not  been  made,  subject  to  the  com- 
plainant's right  to  a  specific  performance  of 
the  contract  upon  payment  of  the  purchase 
money  and  interest,  according  to  the  terms 
of  the  agreement. " 

We  will  now  consider  the  two  remaining 
questions  brought  up  for  our  determination 
by  this  appeal.  First.  The  appellants  claim 
that  said  "Norma  D.  Chadwick  is  entitled, 
in  addition  to  the  legacies  and  bequests  in 
her  behalf  contained  in  said  will,  to  a  dower 
interest  in  and  to  all  lands  and  real  property 
of  which  the  said  Walter  F.  Chadwick  died 
seised,  which  dower  interest  should  first  be 
carved  out  of  said  real  estate,  prior  to  the 
distribution  thereof  to  the  devisees  in  said 
will. "  Second.  That  all  property  mentioned 
in  the  said  will  was  at  the  death  of  the  testa- 
tor "community  property,"  and  by  reason 
thereof  said  wife,  Norma  D.,  was  entitled  to 
one-half  of  all  of  said  property,  in  addition  to 
the  property  devised  to  her  by  said  will. 
Here  are  two  claims  put  forth,predicated  upon 
the  proposition  that,  under  the  law  as  it  then 
existed,  the  widow  is  entitled  to  dower,  and 
in  addition  thereto  is  entitled  to  one-half  of 
what  is  termed  "community  property." 

Proceeding  in  the  order  stated,  first  as  to 
dower.  In  1876  (Laws  9tb  Sees.  p.  63)  the 
legislative  assembly  of  Montana  passed  an 
"Act  concerning  dower,"  which  provided 
what  interest  in  the  lands  of  the  husband  the 
wife  should  be  endowed  of;  when  dower 
should  attach;  the  manner  by  which  it  could 
be  claimed  and  enforced,  or  relinquished,  or 
superseded  by  other  benefits;  and,  in  gener- 
al, the  act  covered  and  controlled  the  subject 
of  dower.  While  it  is  not  directly  disputed 
that  this  act  has  continued  in  force  since  its 
adoption,  still  this  point  is  brought  to  the 
attention  of  the  court,  and  should  be  de- 
termined. It  does  not  appear  that  said  act 
concerning  dower  has  ever  been  expressly 
repealed;  but  the  question  arises  as  to 
whether  it  has  been  repealed  by  implication; 
and  this  arises  from  the  fact  that  two 
general  compilations  of  the  statutes  of  Mon- 
tana have  been  made  since  the  passage  of 
said  act,  in  neither  of  which  it  has  appeared. 
The  first  compilation  of  1879,  known  as  the 
"Revised  Statutes  of  Montana,"  does  not  in- 
corporate said  "Act  concerning  dower."  We 
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must  now  examine  and  determine  whether 
the  repealing  clause  embodied  in  section  B, 
c  70,  Rev.  St.,  repealed  the  "Dower  Act." 
Section  B  is  as  follows:  "AH  acts  of  the  leg- 
islative assembly  passed  prior  to  said  21st 
day  of  February,  1879,  or  on  said  day,  any 
portion  of  which  is  embraced  in  any  section 
of  said  codification,  are  hereby  repealed,  and 
the  section  applicable  thereto  sliall  be  in  force 
in  lieu  thereof;  all  parts  of  such  acts  not  con- 
tained in  such  codification  having  been  re- 
peiiled  or  superseded  by  subsequent  acts,  or 
not  being  general  and  permanent  in  their 
nature:  provided,  that  the  incorporation  into 
said  codiQcation  of  any  general  and  perma- 
nent provision  taken  from  an  act  making  ap- 
propriations, or  from  an  act  containing  other 
provisions  of  a  private,  local,  or  temporary 
character,  shall  nut  repeal,  or  in  any  way  af- 
fect, any  appropriation,  or  any  provision  of 
a  private,  local,  or  temi>orary  character,  con- 
tained in  any  of  said  acts,  bub  tlie  same  shall 
remain  in  force;  and  all  acts  of  the  legislative 
assembly  passed  prior  to  or  on  said  last- 
named  day.  no  part  of  which  are  embraced 
in  said  codification,  shall  not  be  affected  or 
changed  by  its  enactment."  Proceeding  to 
the  Compiled  Statutes  of  1B88,  we  find  there- 
pealing  section  (2072,  c.  124)  is  vei'batim 
with  that  of  the  Revised  Statutes  of  1879,  ex- 
cept the  ctiaoge  in  date.  It  is  unnecessary, 
however,  to  consider  the  latter  compilation, 
except  by  way  of  illustration  of  this  subject, 
for  two  reasons:  First.  All  the  facts  in- 
volved in  this  consideration  arose  prior  to 
1887.  Secondly.  In  1887  congress  passed 
an  act  providing  for  dower  to  the  widow  in' 
this  and  other  territories;  thereby  placing 
the  question  beyond  repeal  by  our  legislative 
assembly  while  we  remained  in  a  territorial 
condition.  Act  of  congress  entitled  "An  act 
to  amend  an  act  entitled  'An  act  to  amend 
section  5852  of  the  Revised  Statutes  of  the 
United  States,  in  reference  to  bigamy,  and 
for  other  purposes;'  approved  March  22nd, 
1882. "    24  St.  at  Large.  635. 

The  question,  then,  is,  did  the  repealing 
clause  in  the  Revised  Statutes  of  Montana  of 
1879  repeal  the  "act  concerning  dower,"  ap- 
proved February  11, 1876,  supra?  The  terms 
of  such  repealing  clause,  when  carefully  con- 
sidered, are  very  clear,  and  show  exactly 
what  was  intended  to  be  repealed.  "All  acts 
of  the  legislative  assembly  passed  prior  to  the 
twenty-first  day  of  February,  1879,  or  on 
said  day,  any  portion  of  which  is  embraced  in 
any  section  of  said  coditlcation,  are  hereby 
repealed,  and  the  section  applicable  thereto 
shall  be  in  force  in  lieu  thereof."  So  far.  the 
repealing  clause  has  not  touched  the  "Act 
concerning  dower."  The  subsequent  portion 
of  that  clause,  down  to  the  proviso,  is  ex- 
planatory of  what  went  before,  in  these 
words:  "All  parts  of  such  acts  not  contained 
in  such  codification  having  been  repealed  or 
superseded  by  subsequent  acts,  or  not  being 
general  and  permanent  in  their  nature."  A 
proviso  is  here  inserted  in  the  section,  which 
does  not  affect  said  "Act  concerning  dower;" 


and  the  section  closes  as  foHows:  "And  all 
acts  of  the  legislative  assembly. passed  prior 
to  or  on  said  last-named  day,  no  part  of  which 
are  embraced  in  said  codification,  shall  not  be 
affected  or  changed  by  its  enactment."  It  is 
clear  that  no  part  of  the  "Act  concerning 
dower"is  embraced  in  said  codiQcation;  and 
therefore  we  think  it  follows,  without  doubt, 
that  said  act  is  not  repealed,  but  has  stood  in 
full  force,  although,  from  some  cause  it  was 
not  incorporated  in  said  codification.  We 
have  notliing  on  which  to  base  even  an  in- 
ference that  it  was  the  intention  of  the  legis- 
lature to  repeal  this  "Act  concerning  dower." 
It  was  the  law  in  full  force  when  said  codifi 
cation  was  made,  and  the  subject  of  dowei 
is  entirely  wanting  in  thecompilHlion  of  1879. 
Repeals  by  implication  are  not  favored  by 
the  law,  aud  the  strong  leaning  of  the  courte 
is  against  the  doctrine.  Potter's  Dwar.  St. 
154-160,  and  cases  there  cited. 

Sections  6  and  7  of  said  "Act  concerning 
dower"  are  decisive  against  the  position  that 
said  Xorma  D.  is  entitled  to  dower  in  addi- 
tion to  the  devise  and  bequests  under  the  will. 
Said  sections  provide  as  follows:  "Sec.  6. 
Every  devise  of  land,  or  any  estate  therein, 
by  will,  shall  l>ar  her  dower  in  lands,  or  of 
her  share  in  personal  estate,  unless  otherwise 
expressed  in  the  will;  but  she  may  elect 
whether  she  will  take  such  devise  or  bequest, 
or  whether  she  will  renounce  the  benefit  of 
such  devise  or  bequest,  and  take  her  dower 
in  the  lands,  and  her  share  in  the  personal  es- 
tate. Sec.  7.  When  a  woman  shall  be  enti- 
tled to  an  election  under  this  act.  she  shall  be 
deemed  to  have  taken  such  devise,  unless 
within  one  year  after  the  authentication  or 
probate  of  the  will  she  shall  deliver  or  trans- 
mit to  the  court  of  probate  of  the  prope: 
county  a  written  renunciation,  which  may  be 
in  the  following  form,  to-wit:    <I,  A.  B., 

widow  of  C.  D.,  late  of  the  county  of , 

territory  of  Montana,  do  hereby  renounceand 
quit  all  claims  to  the  benefit  of  any  bequest 
or  devise  made  to  me  by  the  iate'will  and 
testament  of  my  said  deceased  husband,  which 
has  been  exhibited  and  proved  according  to 
law,  (or  otherwise,  as  the  case  may  be;)  and 
I  do  elect  to  take,  in  lieu  thereof,  my  dower 
or  legal  share  of  the  estate  of  my  said  hus- 
band; '  which  said  letter  of  renunciation  shall 
be  filed  in  the  office  of  tlie  probate  judge,  and 
shall  operate  as  a  complete  bar  against  any 
claim  which  such  widow  may  afterwards  set 
up  to  any  provision  which  may  have  been 
thus  made  for  her  in  the  will  of  any  testator, 
in  lieu  of  dower:  and  by  thus  I'enouncing  all 
claims,  as  aforesaid,  such  widow  shall  there- 
upon be  entitled  to  dower  in  the  lands,  or 
share  in  the  personal  estate,  of  her  husband." 
It  appearing  by  the  record  "that  the  widow. 
Norma  D.,  luis  not  renounced  her  rights  un- 
der the  will,  but,  on  the  contrary,  has  taken 
thereunder,  she  is  barred  from  now  claiming 
dower. 

Upon  the  question  of  "community  proper- 
ty," we  find  no  dilBculty  in  determining  the 
rights  of  the  appellant  Norma  D.  Chad  wick. 
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under  the  facts  preaented  in  this  cane.  The 
provision  relied  upon  by  the  appell«nts  la 
found  in  section  551,  Piob.  Prac.  Act,  as  fol- 
lows: "Upon  the  death  of  the  husband  one- 
halt  of  the  commiinity  property  goes  to  the 
snrviving  wife,  and  the  other  half  is  subject 
to  the  testamentary  disposition  of  the  Iius- 
band,  and,  in  the  absence  of  such  disposition, 
goes  to  liis  descendants  equally,  if  such  de- 
scendants are  in  the  same  degree  of  Icindred  to 
to  the  decedent;  otherwise,  according  to  the 
right  of  representation."  It  is  claimed  by 
appellants  tliat  the  whole  estate  which  the 
testator  devised  and  bequeathed  was  "com- 
munity property."  While  we  do  not  here 
decide  or  imply  that  the  appellants'  position 
as  to  what  is  "community  property"  is  cor- 
rect, it  would  appear  that,  if  appellants'  po- 
sition Is  conceded  for  the  pnrpose  of  this  dis- 
cussion, it  would  not  change  the  rights  of 
the  widow.  Norma  D.,  as  she  has,  by  virtue 
of  the  will,  more  than  one-half  of  the  whole 
estate.  We  nowhere  find  provisions  that 
would  entitle  the  widow  to  one-half  by  virtue 
of  the  statute,  and  any  part  of  the  other  half, 
which  is  otherwise  disposeil  of  by  will.  The 
statute  implies  the  contrary  by  declaring  that 
the  "other  half  is  subject  to  the  testamen- 
tary disposition  of  the  husband. "  supra.  We 
are  clearly  of  the  opinion  that  the  few,  vagne, 
and  indefinite  allusions  of  the  probate  practice 
act  In  reference  to  community  property  do  not 
apply  to  tlie  case  at  bar  in  sucti  a  way  as  to 
change  the  rights  of  the  devisees  under  the 
will  in  question.  We  therefore  do  not  feel 
called  npon,  in  this  action,  to  trace  the  ques- 
tion further,  to  determine  what  application 
these  few  statutory  references  to  community 
property  might  have  to  other  cases.  This 
species  of  property  right,  called  "community 
property,"  is  certainly  not  indigenous  to  this 
jurisdiction ;  and,  as  an  exotic,  it  has  not  been 
transplanted  with  sufficient  root  to  ^evelop  a 
form  having  definite  attributes  or  symmetri- 
cal proportions.  The  judgment  of  the  conrt 
below  is  affirmed,  with  costs. 

Bulks,  C.  J.,  and  De  Witt,  J.,  concur. 


(9  Mont.  323) 

JTATE  ex  rel.  Thompson  v.  Ebnnet,  State 
Auditor. 

{SupreTne  Ccnjrt  of  Montana.    Jan.  28, 1890.) 

CONSTITCTIONAI.  LaW— BTATB  LE0I8I.ATiniB— BLBO- 
TION  OF  MeMBBBB— COMPBNgATlOK  —  MaNOAMUS 

TO  State  Additob. 

1.  On  application  by  a  member  of  the  legis- 
latnre  for  a  writ  of  mandate  to  compel  the  state 
SDditor  to  audit  and  settle  his  account  for  mileage 
and  attendance,  an  allegation  merely  that  a  con- 
troversy has  arisen  as  to  his  election  is  imma- 
terial. 

2.  The  power  to  determine  as  to  the  election 
of  its  members  being  by  Const.  Mont,  art  5,  J  9, 
given  to  the  legislature,  the  courts,  in  the  absence 
of  such  determination,  will  regard  as  a  memlier 
the  parson  having  a  certificate  of  election  from 
the  legally  constituted  canvassing  board. 

8.  Act  Cong.  Feb.  22, 1889,  provides  for  the  ad- 
mission of  certain  territories  into  the  Union,  and 
enacts  (section  24)  that  all  laws  in  force  made  by 
the  territories  shall  be  in  force  in  the  states,  "ex- 


cept as  modifled  or  changed  by  this  act  or  by  the 
constltntions  of  the  states. "  Ordinance  No.  2,  pro- 
mulgated by  the  constitutional  convention  of  Mon- 
tana, and  adopted  by  the  people,  together  with  the 
constitution,  provides  (paragraph  8)  that  the  votes 
for  members  of  the  legislature  shall  be  canvassed 
by  the  same  board  as  the  vote  on  the  constitution, 
which  board  (paragraph  5)  consists  of  the  secre- 
tary of  the  territory  with  the  governor  and  chief 
justice,  or  any  two  of  them.  Held,  that  Comp.  St. 
Mont,  i  1083,  which  provides  for  a  canvass  by  the 
county  commissioners,  was  superseded. 

4.  As  the  above  act  of  congress  (section  24) 
authorizes  the  constitutional  convention  to  make 
provision  "by  ordinance"  for  the  election  of  state' 
oiBoers,  and  as  Const.  J  17,  "achedule,"  refers  to 
the  state  ofScers  to  be  duly  elected  and  qualified 
as  provided  by  ordinance,  the  ordinance  appoint- 
ing a  canvassing  board  has  the  force  and  effect 
of  a  constitutional  provision. 

5.  Under  Comp.  St  Mont.  div.  5,  S  121,  provid- 
ing that  the  state  auditor  "shall  audit  all  claims 
against  the  treasury,  and  when  the  law  recognizes 
a  claim,  but  no  appropriation  has  been  made  there- 
for, shall  settle  the  claim,  and  give  the  claimant 
a  certificate  thereof,"  it  is  his  duty  to  audit  and 
settle  a  claim  by  a  member  of  the  legislature  for 
mileage  and  attendance;  and  be  may  be  comi>eUed 
to  do  so  l>y  mandnmtis.,  under  section  566,  author- 
izing that  writ  to  compel  the  performance  of  an 
act  which  the  law  specially  enjoins  as  a  duty  re- 
sulting from  an  office. 

On  application  for  writ  of  mandamus. 

E.  D.  Weed,  MoCutcheon  <t  Molntire,  and 
S.  A.  Balliet.  for  relator.  Henri  J.  Haakell, 
Atty.  Gen.,  for  respondent. 

Haewood,  J.  This  action  was  commenced 
in  tills  court  on  the  17tb  day  of  January,  A. 
D.  1890,  by  filing  the  relator's  affidavit,  upon 
which  he  prayed  for  the  issuance  of  a  writ 
of  mandate  directed  to  Edwin  A.  Kenney, 
auditor  of  the  state  of  Montana,  command- 
ing him  to  forthwith  audit  and  settle  and  is- 
sue relator  a  certificate  for  a  certain  alleged 
claim  in  favor  of  relator  against  the  state  of 
Montana  in  the  sum  of  ift339  for  mileage  and 
per  diem  for  attendance  as  a  member  of  the 
bouse  of  representatives  of  the, legislative  as> 
sembly  of  the  state  of  Montana. 

The  afiidavit  of  the  relator  recites  the  fol> 
lowing  facts:  " That  afiiant,  William  Thomp- 
son, is  over  25  years  of  age,  now  is,  and  has 
been  for  more  tlian  twenty-five  years  last 
past,  a  resident  of  the  territory  and  state  of 
Montana,  and  for  three  years  last  past  has 
been  a  resident  of  the  county  of  Silver  bow; 
the  said  county  being  one  of  the  representa- 
tive districts  of  the  state  of  Montana.  That 
at  the  election  held  in  the  territory  of  Mon- 
tana on  the  first  Tuesday  of  October,  A.  O. 
1889,  under  the  provisions  of  an  act  of  con- 
gress entitled  <An  act  to  provide  for  the  di- 
vision of  Dakota  into  two  states,  and  to  ena- 
ble the  people  of  North  Dakota  and  South 
Dakota,  Montana,  and  Washington  to  form 
state  constitutions  and  state  governments, 
and  be  admitted  into  the  Union  on  an  equal 
footing  with  the  original  states,  and  to  make 
donations  of  public  lands  to  such  states,'  ap- 
proved February  22,  1889,  and  as  further 
provided  for  by  the  constitution,  ordinances, 
and  schedule  framed  by  the  constitutional 
convention  for  the  state  of  Montana,  and 
adopted  by  the  people  thereof,  the  relator. 
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William  Thompson,  was  a  candidate  for  elec- 
tion to  the  office  of  representative  in  the  leg- 
islative assembly  of  the  state  of  Montana 
from  said  representative  district,  composed 
of  the  county  of  Silver  Bow.  That  relator 
was  voted  for  at  said  election,  and  was  elect- 
ed to  the  office  of  representative  from  said 
district.  That  the  returns  of  said  election 
were  made  by  the  various  judges  of  election 
in  said  district  to  the  clerk  of  said  Silver  Bow 
county,  and  that  fifteen  days  thereafter  the 
chairman  of  the  board  of  county  commission- 
ers of  said  Silver  Bow  county,  taking  to  his 
assistance  two  officers  of  said  county,  can- 
vassed the  returns  of  said  election,  and  de- 
clared the  result  thereof,  so  far  as  county  of- 
ficers were  concerned ;  and  that,  so  far  as  the 
members  of  the  legislative  assembly  were  con- 
cerned, the  returns  of  said  election  were  made 
to  the  secretary  of  the  territory  of  Montana. 
.  That,  thirty  days  after  said  election,  all  votes 
for  the  members  of  the  legislative  assembly 
were  canvassed  by  the  governor,  chief  jus- 
tice, and  secretary  of  the  territory  of  Mon- 
tana, who  then  and  there  found,  ascertained, 
declared,  and  certified  tliat  the  afiiant,  Will- 
iam Thompson,  was  duly  elected  to  the  house 
of  representatives  of  the  legislative  assembly 
of  Montana  as  a  member  thereof;  and  that 
the  said  governor  and  secretary  of  the  terri- 
tory of  Montana  delivered  to  afiiant  a  certifi- 
cate, over  their  hands  and  seal  of  said  terri- 
tory, certifying  and  declaring  that  at  such 
election  aforesaid  affiant  had  been  elected  a 
member  of  the  bouse  of  representatives  ot  the 
said  legislative  assembly.  That  on  the28d 
day  of  November,  A.  D.  1889,  at  12  o'clock 
noon,  pursuant  to  the  proclamation  of  the 
governor  of  Montana,  the  legislative  assem- 
bly of  the  said  state  was  convened,  and  affi- 
ant appeared  at  the  capital  of  the  state  at  that 
time,  and  in  conjunction  with  twenty-nine 
other  persons,  who  had,  as  aforesaid,  been  as- 
certained, declared,  and  certified  by  the  afore- 
said canvassing  board,  composed  of  the  gov- 
ernor, secretary,  and  chief  justice  of  the  ter- 
ritory of  Montana,  to  have  been  elected  from 
the  various  representative  districts  in  said 
state,  did  meet  as  the  house  of  representa- 
tives of  the  state  of  Montana,  at  the  capital 
of  said  state,  and  in  the  place  by  them  and 
the  auditor  of  said  state  agreed  upon,  of  which 
place  of  meeting  previous  public  notice  had 
been  given.  That  then  and  there,  in  a  room 
provided  for  that  purpose,  the  relator  and 
said  twenty-nine  other  persons  convened,  and 
were  called  to  order  by  the  auditor  of  the 
state  of  Montana,  and  thereupon  the  thirty 
members  proceeded  to  qualify  and  organize 
the  house  of  representatives  of  the  legislative 
assembly  of  the  state  of  Montana,  by  the  elec- 
tion of  Aaron  C.  Witter,  one  of  said  mem- 
bers, as  speaker  of  the  house  of  representa- 
tives, and  Benjamin  Webster  as  chief  clerk 
thereof.  That  such  proceedings  were  then 
and  there  had  by  the  members  of  said  house 
as  that  a  committee  thereof  was  appointed  on 
credentials,  to  which  committee  the  said  thir- 
ty members  presented  severally  a  certificate 


signed  by  the  governor  and  secretary  of  Mon- 
tana, and  over  tlie  seal  of  tlie  territory  of 
Montana,  certifying  and  d^laring  that  each 
of  them  had  been  duly  elected  members  of 
the  house  of  representatives  of  the  legislative 
assembly  of  the  state  of  Montana.  That  said 
committee  on  credentials  then  and  there  re- 
ported to  the  said  house  that  the  said  thirty 
members  aforesaid,  including  affiant,  were 
duly  elected  members  of  the  house  of  repre- 
sentatives of  the  legislative  assembly  of  the 
slate  of  Montana,  and  entitled  to  seats  there- 
in, which  said  report  was  approved  and  adopt- 
ed by  the  said  house.  That  thereafter  the 
said  house  continued  to  sit  from  day  to  day, 
from  that  date,  to- wit,  Kovember  23,  A.  D. 
1889,  to  the  date  of  the  signing  of  affiant's 
affidavit,  to- wit,  Janu^y  16,  A.D.  1890;  and 
that  affiant  has  attended  said  sessions,  from 
tt)at  time  until  the  date  of  making  this  affi- 
davit, as  a  member  of  said  house  of  repre- 
sentatives, except  on  the  13th  day  of  Janua- 
ry, A.  D.  1890.  That  affiant  traveled  the 
distance  of  seventy-five  miles  in  going  by  the 
nearest  usually  traveled  route  from  his  resi- 
dence to  the  capital  of  SHid  state  to  attend 
said  legislative  assembly.  That  on  the  said 
28d  day  of  November,  A.  D.  1889,  the  affiant 
and  all  of  the  said  twenty-nine  members  took 
the  oath  prescribed  by  the  constitution  of  the 
state  of  Montana  as  members  of  the  legislar 
tive  assembly  of  the  state  of  Montana,  and 
that  the  said  thirty  members  have  attended 
upon  the  various  sessions  of  the  said  house. 
That  on  the  16th  day  of  January.  A.  D.  1890, 
affiant  presented  to  Edwin  A.  Kenuey,  who 
was  then  the  auditor  of  thestateof  Montana, 
at  his  office,  an  account  against  the  state  for 
his  services  and  attendance  as  a  member  of 
the  house  aforesaid,  at  the  rate  of  $6  per  day, 
and  for  mileage  at  the  rate  of  20  cents  per 
mile  for  the  distance  traveled  as  aforesaid,  as 
provided^ by  law,  and  requested  the  said  au- 
ditor to  audit  and  settle  the  said  claim,  and 
give  affiant  a  certificate  thereof;  but  to  audit 
and  settle  said  claim,  or  give  affiant  a  certifi- 
cate thereof,  or  any  part  thereof,  the  said  au- 
ditor did  then  and  there  refuse,  nor  would 
the  said  auditor  approve  said  claim,  or  any 
part  thereof."  To  which  affidavit  affiant  at- 
taches an  account  as  "Exhibit  A,"  which  he 
verifies  as  a  copy  of  the  said  account  present- 
ed to  said  auditor,  and  referred  to  in  bis  affi- 
davit. 

Upon  this  showing  an  alternative  writ  of 
mandate  was  issued  out  of  this  court  requir- 
ing the  said  Edwin  A.  Keuney,  auditor  of 
the  state  of  Montana,  to  forthwith  audit  and 
settle  said  claim  against  the  treasury  of  the 
state  of  Montana,  and  give  to  said  William 
Thompson  a  certificate  thereof,  or  to  show 
cause  before  this  court  at  10  o'clock  a.  h., 
.January  20,  A.  D.  1890,  why  he  had  not  done 
so.  To  this  process  the  respondent  made  his 
verified  answer,  wherein  he  expressly  admit- 
ted in  detail  all  the  affirmative  allegations 
set  forth  in  the  relator's  affidavit;  but  in  ad- 
dition to  such  express  admissions  the  respond- 
ent alleged  other  matters,  aa  follows:   "De- 
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fendant  further  says,  that  in  the  countj  of 
Silver  Bow,  whicJi  la  a  representative  district, 
ten  persons  were  apportioned  to  be  elected 
members  of  the  house  of  representatives. 
That  as  to  the  election  of  five  of  said  persons 
no  controversy  has  arisen;  but  as  to  the  said 
relator,  and  four  of  his  colleiigues  sitting 
with  him  in  the  bouse  aforesaid,  a  controver- 
sy as  to  their  election  has  arisen;  and  unless 
they  are  prima  facie  members  of  such  house, 
and  entitled  to  act  therein,  no  quorum  has 
been  present  in  said  house,  and  the  organiza- 
tion thereof  has  been  without  legislative  va- 
lidity. That  the  said  bouse  is  composed  of 
thirty  members,  whose  muniment  of  title  is 
the  ascertainment,  declaration,  and  certiflcate 
of  the  canvassing  board,  consisting  of  the 
governor,  chief  justice,  and  secretary  of  the 
territory  of  Montana,  as  provided  in  ordi- 
nance number  two,  passed  by  the  constitu- 
tional convention  of  the  state  of  Montana. 
That  on  the  23d  day  of  November,  A.  D. 
1889,  twenty-four  persons,  from  various  rep- 
resentative districts  in  the  state  of  Montana, 
who  had  been  ascertained  and  declared  to 
have  been  elected  members  of  said  house  of 
representatives  by  the  governor,  chief  jus- 
tice, and  secretary  aforesaid,  under  said  or- 
dinance of  the  constitution,  did  meet  at  an- 
other place  in  the  capital  of  said  state,  and 
five  members  from  the  county  of  Silver  Bow, 
one  of  whom  assumed  to  have  been  elected 
in  lieu  of  relator,  met  with  said  members 
last  aforesaid,  and  having  been  declared  not 
elected  by  the  said  canvassing  board,  provid- 
ed for  in  said  ordinance,  did  nevertheless  as- 
sume to  be  members  of  the  house  of  repre- 
sentatives, and  did  then  and  there  present, 
as  their  muniment  of  title  to  said  office,  each 
a  certiflcate  signed  by  the  county  clerk  and 
recorder  of  Silver  Bow  county,  over  bis  seal, 
certifying  and  declaring  that  such  person 
was  elected  one  of  the  representatives  of  the 
district  of  Silver  Bow  county,  as  representa- 
tive in  said  house."  To  the  foregoing  new 
matter,  set  forth  by  respondent,  the  relator 
filed  his  replication,  as  follows:  First,  the 
relator  "denies  that  any  controversy  has 
arisen  as  to  his  election  and  the  election  of 
four  of  liis  colleagues  from  the  county  of  Sil- 
ver Bow,  as  set  forth  in  said  answer;  second, 
avers  that  at  the  time  the  said  bouse  was  or- 
ganized, and  when  said  house  passed  npon 
the  report  of  the  committee  on  credentials, 
as  set  forth  in  relator's  application,  a  quorum 
of  said  house  was  present,  and  acted  there- 
in." The  parties  rested  their  case  upon  the 
allegations,  admissions,  and  denials  in  the 
pleadings  above  set  forth,  and  upon  theques- 
tions  raised  therein  the  case  was  argued,  and 
submitted  to  the  court  for  decision. 

At  the  commencement  of  the  consideration 
of  the  questions  involved  herein  it  is  proper 
to  notice  the  scope  and  effect  of  the  relator's 
replication.  He  denies  therein  "that  any 
controversy  has  arisen  as  to  his  election,  and 
the  election  of  four  of  his  colleagues;"  but 
he  does  not  deny  the  further  facts  set  out  in 
respondent's  answer.    Those  speciQc  facts  al- 


leged stand  unchallenged,  and  were  urged 
upon  the  consideration  of  the  court  as  ground 
for  the  refusal,  on  the  part  of  the  respondent, 
to  audit  and  settle  relator's  claim,  and  to 
grant  him  a  certiflcate  thereof,  as  provided 
by  law.  The  relator  relied  upon  the  facts  al- 
leged in  his  affidavit,  expressly  admitted  by 
respondent's  answer,  as  grounds  for  the  re- 
lief which  he  prayed  for.  The  effect  of  these 
pleadiuf^s  raised  questions  of  law  only.  No 
issues  of  fact  were  made  upon  which  evidence 
could  properly  be  introduced.  The  denial 
made  by  the  relator's  replication  was  noth- 
ing more  than  a  denial  of  an  immaterial  alle- 
gation. Comp.  St.  Mont.  Section  575  of  the 
Code  of  Civil  Procedure,  relating  to  writs  of 
mandate,  provides  as  follows:  "If  no  answer 
be  made,  the  case  must  be  heard  on  the  pa- 
pers of  the  applicant.  If  the  answer  raises 
only  questions  of  law,  or  puts  in  issue  imma- 
terial statements,  not  affecting  the  substan- 
tial rights  of  the  parties,  the  court  must  pro- 
ceed to  hear,  or  fix  a  day  for  hearing,  the  ar- 
gument of  the  case. " 

This  court  is  given  original  jurisdiction  to 
bear  and  determine  actions  of  this  character 
by  section  3,  art.  8,  of  the  constitution  of 
Montana,  as  follows:  "The  appellate  juris- 
diction of  the  supreme  court  shall  extend  to 
all  cases  at  law  and  in  equity,  subject,  how- 
ever, to  such  limitations  and  regulations  as 
may  be  prescribed  by  law.  Said  court  shall 
have  power,  in  its  discretion,  to  issue  and 
bear  and  determine  writs  of  habeas  corpus, 
mandamiis,  quo  warranto,  certiorari,  prohi- 
bition, and  injunction,  and  such  other  origi- 
nal and  remedial  writs  as  may  be  necessary 
and  proper  to  the  complete  exercise  of  its  ap- 
pellate jurisdiction."  In  reference  to  the  of- 
fice of  the  writ  of  mandamus,  the  Compiled 
Statutes  of  Montana,  (sections  566  and  567 
of  the  Code  of  Civil  Procedure)  provide  as 
follows:  Sec.  566.  It  may  be  issued  by  any 
court  in  this  state,  "except  a  justice's,  pro- 
bate, or  mayor's  court,  to  any  inferior  tribu- 
nal, corporation,  board,  or  person,  to  compel 
the  performance  of  an  act  which  the  law  spe- 
cially enjoins  as  a  duty  resulting  from  an 
office,  trust,  or  station,  or  to  compel  the  ad- 
mission of  a  party  to  the  use  and  enjoyment 
of  a  right  or  office  to  which  he  is  entitled,  and 
from  which  he  is  unlawfully  precluded  by 
such  inferior  tribunal,  corporation,  board,  or 
person.  Sec.  567.  The  writ  shall  be  issued 
in  all  cases  where  there  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course 
of  law.  It  shall  be  issued  upon  affidavit  on 
the  application  of  the  party  beneficially  in- 
terested." 

It  must  now  be  determined  whether  or  not 
the  act,  the  performance  of  which  is  here 
sought  to  be  compelled,  is  one  which  the  law 
especially  enjoins  upon  the  respondent  as  a 
duty  resulting  from  his  office  as  auditor  of 
this  state.  This  involves  two  propositions: 
First.  Is  the  relator  entitled,  upon  the  facts 
shown,  to  have  bis  said  claim  audited  and 
settled,  and  to  receive  a  certiflcate  thereof? 
Secondly,  Does  the  law  enjoin  upon  the  slate 
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auditor  the  duty  of  auditing  and  settling 
said  claim,  and  issuing  to  relator  a  certificate 
thereof?  These  propositions  will  be  consid- 
ered in  the  order  stated. 

To  the  high  office  of  legislator,  and  to  per> 
sons  occupying  that  office,  the  law  guaranties 
certain  rights,  privileges,  and  emoluments, 
which  courts  of  justice  will  regard  and  en- 
force in  proper  cases  and  upon  proper  show- 
ing. Const.  Mont.  art.  5,  §§  5,  15;  1  Bl. 
€omm.  164,  and  notes  and  cases  cited;  Cusb. 
Law  &  Pr.  Leg.  Ass.  §§  54()-597,  inclusive; 
Cooley,  Const.  Lira.  162, 163;  Jeff.  Man. ;  Hob. 
Man.;  1  Kent,  Comra.  235.  But  in  passing 
upon  a  question  of  this  character,  relating  to 
"^  person  claiming  to  be  a  member  of  the  leg- 
islative  assembly  of  the  state,  this  court  is 
mindful  of  the  constitutional  provision  which 
places  the  power  to  try  the  ultimate  right  to 
the  office  in  another  forum,  »'.  e.,  in  the  legis- 
lative house  wherein  the  person  claims  a  seat. 
Oonst.  Mont.  art.  5,  §  9.  That  body,  and 
that  alone,  having  the  plenary  jurisdiction  to 
try  the  ultimate  right  to  the  office,  it  must  be 
determined  in  the  case  at  bar  on  what  char- 
acter of  pri/na/ac2'e  evidence  will  courts  of 
justice  enforce  collateral  or  incidental  rights 
and  privileges  belonging  to  the  members  of 
the  legislative  assembly;  in  other  words,  as 
applicable  to  this  case  at  bar.  what  consti- 
tutes in  the  view  of  courts  of  justice  suffi- 
cient prima/aoie  evidence  of  his  membership 
in  the  house  of  representatives  of  this  state 
to  entitle  the  relator  to  the  relief  which  he 
asks;  that  is,  to  have  his  claim  to  the  emolu- 
ments of  the  office  of  representative  from 
Silver  Bow  county  audited,  settled,  and  cer- 
tified. Under  our  republican  form  of  gov- 
ernment, election  to  this  office  is  made  by  the 
votes  of  the  legally  qualified  electors  of  the 
district  in  the  manner  prescribed  bylaw,  and 
the  result  of  such  election  is  ascertained  in  a 
manner  prescribed  by  law,  through  the  re- 
turns and  canvass' of  such  votes  by  legally 
constituted  canvassing  boards.  The  courts 
have  uniformly  given  credit  to  the  result  of 
an  election  as  ascertained  and  declared  or  cer- 
tified by  the  legally  constituted  canvassing 
board,  to  whom  the  law  has  committed  the 
duty  of  canvassing  the  returns  of  the  elec- 
tion, and  declaring  the  result,  until  this  evi- 
dence of  the  election  has  been  overborne  by 
the  trial  and  determination  of  the  ultimate 
right  to  such  office  by  the  tribunal  having  ju- 
risdiction to  try  and  determine  the  same. 
Crowell  v.  Lambert,  10  Minn.  369,  (Gil.  295;) 
State  V.  Chiirchill,  15  Minn.  455,  (Gil.  369;) 
State  v.  Sherwood,  15  Minn.  221,  (Gil.  172;) 
People  V.  Miller,  16  Mich.  56;  Swinburn  v. 
Smith,  15  W.  Ya.  483;  Hulseman  v.  Uenis, 
41  Pa.  St.  396;  Kerr  v.  Trego,  47  Pa.  St  292; 
Com.  V.  Baxter,  35  Pa.  St.  263;  De  Armond 
v.  State,  40  Ind.  469;  Hadley  v.  City  of  Al- 
bany, 33  XrY.  603.  This  is  not  only  the 
rule  governing  the  action  of  courts,  but  it  is 
the  practice  adopted  in  the  organization  of 
legislative  bodies,  and  admitting  memt>ers 
thereto,  until  Uie  prima  facie  evidence  con- 
tained in  tbectrtiflcate  of  election  issued  by 


the  legally  constituted  canvassing  board  is 
set  aside  by  the  proper  authority  in  the  de- 
termination of  a  contested  election.  Cusb. 
Law  &  Pr.  Leg.  Ass.  §§  141,  142,  and  229- 
241,  inclusive.  The  authorities  reviewed  and 
cited  by  this  eminent  author  auiply  show  the 
practice  upon  this  question.  McCiary,  Elect. 
§§  270-285,  inclusive,  and  cases  cited;  Jeff. 
Man.  (12th  Ed.)  390. 

In  the  case  at  bar  it  is  asserted,  and  not 
denied,  that  another  person  holds  a  certificate 
of  election  to  the  same  office  wliich  the  relat- 
or claims  to  be  occupying,  issued  by  the  coun- 
ty clerk  of  Silver  Bow  county.    It  therefore 
becomes  necessary,  in  the  determination  of 
this  case,  to  ascertain  what  board  or  person 
is  by  law  authorized  to  canvass  the  returns 
of  the  election  in  question,  and  ascertain  and 
certify  the  result,  so  as  to  entitle  the  person 
holding  that  muniment  of  title  to  the  offloe, 
prima  facie,  to  maintain  his  case  in  an  ac- 
tion of  this  character.    If  the  right  of  relator 
to  the  certificate  of  election  wliich  be  holds  isv 
challenged,  let  the  question  be  raised  and  de- 
termined in  the  proper  forum ;  but  if  the  leg- 
islative body  of  which  the  relator  claims  to  bs 
a  member,  vested,  as  it  is,  with  the  powers 
which  the  constitution  of  this  state  has  com- 
mitted to  it,  and  in  view  of  the  long  line  of 
precedents  which  have  guided  the  action  of 
such  bodies  in  like  cases,  does  not  determine 
a  controversy  as  to  the  election  of  the  relator, 
then,  in  the  nature  of  the  case,  there  exists 
no  better  evidence  of  his  right  to  relief  than 
the  finding  or  certificate  of  the  legally  consti- 
tuted canvassing  board,  charged  with   the 
duty  of  ascertaining  the  result  of  the  election 
in  question.    The  title  to  an  elective  Affice, 
in  a  majority  of  cases,  rests  on  this  prima  fa- 
cie evidence,  because  in  the  great  majority  of 
cases  there  is  no  adjudication  of  the  right  (o 
the  office  which  inquires  back  of  the  returns 
of  the  proper  canvassing  board.    It  is  proper 
to  observe  here  that  under  well-established 
rules  of  law,  if  it  wto  shown  that  a  contest  of 
the  election  of  the  relator  was  pending  in  the 
house  of  which  be  claims  to  be  a  member, 
and  to  which  he  holds  a  certificate  of  elec- 
tion, then  this  court  would  withhold  judg- 
ment until  the  case  was  determined;  but  no 
such  fact  appears.    The  relator's  certificate 
of  election  emanates  from  a  canvassing  board 
composed  of  the  governor,  chief  justice,  and 
secretary.    The  other  certificate,  which  is  set 
up  in  opposition  to  this,  is  held  by  another 
person,  emanates  from  the  county  clerk  of 
Silver  Bow  county,  accredited  under  the  hand 
and  official  seal  of  that  officer,  and  this  is  Bot 
denied  by  tiie  relator.    In  the  absence  of  any 
mention  of  this  latter  certificate,  the  consid- 
eration of  this  case  necessarily  involves  the 
question  as  to  whether  the  relator's  certiUcate 
of  election  issues  from  the  legally  constituted 
canvassing  board,  charged  with  the  duty  of 
ascertaining,  from  the  returns,  the  election  of 
members  of  the  house  of   representatives. 
The  prima  facie  right  to  relief  rests  upou  the 
credentials,  with  the  facts  of  service. 

The  act  of  congress  above  mentioned,  en- 
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abling  the  people  of  Montana  and  other  ter- 
ritories to  form  aud  adopt  constitutions 
and  set  up  state  governments,  provides,  in 
section  8,  iis  follows:  "At  the  elections  pro- 
vided for  In  this  section,  the  qualifled  voters 
of  said  proposed  states  shall  vote  directly  for 
or  against  the  proposed  constitutions,  and  for 
or  against  any  articles  or  propositions  sep- 
arately  submittHd.  The  returns  of  said  elec- 
tions shall  be  made  to  the  secretary  of  each 
of  said  territories,  who,  with  the  governor 
and  chief  .justice  thereof,  or  any  two  of 
them,  shall  canvass  the  same."  Section  9  of 
the  same  act  provides  as  fallows:  "That  un- 
til the  next  general  census,  or  until  other- 
wise  provided  by  law,  said  states  shall  be  en- 
-titled  to  one  representative  in  the  bouse  of 
representatives  of  the  United  States,  except 
South  Dakota,  which  shall  be  entitled  to  two; 
and  the  representatives  to  the  firty-Qrst  con- 
gress, together  with  the  governors  and  other 
.ofiBcers  provided  for  in  said  constitutions,  may 
be  elected  on  the  same  day  of  the  election  for 
the  ratification  or  rejection  of  the  constitu- 
tions; and  until  said  state  officers  are  elected 
and  qualifled  under  the  provisions  of  each 
constitution,  and  the  states  respectively  are 
admitted  into  the  Union,  the  territorial  offi- 
cers shall  continue  to  discharge  the  duties  of 
their  respective  olSces  in  each  of  said  territo- 
ries. "  Section  24  of  the  same  act  provides  as 
follows:  "That  the  constitutional  conven- 
tions may,  by  ordinance,  provide  for  the  elec- 
tion of  officers  for  full  state  governments, 
including  members  of  the  legislatures,  and 
representatives  in  the  fifty-first  congress; 
but  said  state  governments  shall  remain  in 
abeyance  until  the  states  shall  be  admitted 
into  the  Union,  respectively,  as  provided  in 
this  act.  In  case  the  constitutions  of  any  of 
said  proposed  states  shall  be  ratified  by 
the  people,  but  not  otherwise,  the  legisla- 
ture thereof  may  assemble,  organize,  and 
elect  two  senators  of  the  United  States;  and 
the  governor  and  secretary  of  state  of  such 
proposed  states  shall  certify  the  election  of 
the  senators  and  representatives  in  the  man- 
ner required  by  law;  and  when  such  state  is 
admitted  into  the  ITnion  the  senators  and 
representatives  shall  be  entitled  to  be  admit- 
ted to  seats  in  congress,  and  to  all  the  rights 
and  privilegesof  senators  and  representatives 
of  other  states  in  the  congress  of  the  United 
States;  and  the  officers  of  the  state  govern- 
ments, formed  in  pursuance  of  said  constitu- 
tions, as  provided  by  the  constitutional  con- 
ventions, shall  proceed  to  exercise  all  the 
functions  of  such  state  officers;  and  all  laws 
in  force  made  by  said  territories  at  the  time 
of  their  admission  into  the  Union  shall  be  in 
force  in  said  states,  except  as  modified  or 
changed  by  this  act,  or  by  the  constitutions 
of  the  states,  respectively."  Section  25  of 
the  same  act  provides  as  follows:  "That  all 
acts  or  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act,  whether  passed  by  the 
legislatures  of  said  territories  or  by  congress, 
are  hereby  repealed." 

Having  reviewed  these  provisions  of  the 
V.29p.no.l2— 47 


enabling  act  of  congress,  we  will  proceed  to 
the  constitution  of  Montana,  and  consider  its 
provisions  upon  this  subject.  Section  20, 
"Schedule,"  §  1,  provides  as  follows:  "All 
laws  enacted  by  the  legislative  assembly  of 
the  territory  of  Montana,  and  in  force  at  the 
time  the  state  shall  be  admitted  into  the 
Union,  and  not  inconsistent  with  this  consti- 
tution, or  the  constitution  or  laws  of  the 
United  States  of  America,  shall  be  and  remain 
in  full  force  as  the  laws  of  the  state  until  al- 
tered or  repealed,  or  natlV  they  expire  by  their 
own  limitations."  Section  17  of  the  sched- 
ule in  the  state  constitution  provides  as  fol- 
lows: "All  territorial,  county,  and  township 
officers  now  occupying  their  respective  posi- 
tions under  the  laws  of  the  teri-itory  of  Mon- 
tana or  of  the  United  States  of  America, 
shall  continue  and  remain  in  their  respective 
official  positions,  and  perform  the  duties 
thereof,  as  now  provideid  by  law,  after  the 
state  is  admitted  into  the  tjnlon,  and  shall 
be  considered  state  officers  until  their  suc- 
cessors in  office  shall  be  duly  elected  and 
qualified,  as  provided  by  ordinance,  notwith- 
standing any  inconsistent  provisions  in  this 
constitution,  and  shall  be  entitled  to  the  same 
compensation  for  their  services  as  is  now  es- 
tablished by  law:  provided,  that  the  compen- 
sation for  justices  of  the  supreme  court,  gov- 
ernor, and  secretary  of  the  territory  shall  be 
paid  by  the  state  of  Montana. "  Passing  to  or- 
dinance No.  2,  referred  to  in  the  last  above- 
quoted  section,  ordained  and  promulgated  by 
the  constitutional  convention,  with  the  con- 
stitution of  the  state,  and  adopted  by  the  peo- 
ple, we  find  provisions  as  follows:  "First. 
That  an  election  shall  be  held  throughout 
the  territory  of  Montana  on  the  first  Tuesday 
of  October,  A.  D.  1889,  for  the  ratification  or 
rejection  of  the  constitution  framed  and 
adopted  by  this  convention."  "Fifth.  The 
votes  cast  at  said  election  for  the  adoption  or 
rejection  of  said  constitution  shall  be  can- 
vassed by  the  canvassing  boards  of  the  re- 
spective counties  not  later  than  fifteen  days 
after  said  election,  or  sooner,  if  the  returns 
from  all  the  precincts  shall  have  been  received, 
and  in  the  manner  prescribed  by  the  laws  of 
the  territory  of  Montana  for  canvassing  the 
votes  at  the  general  elections  in  said  terri- 
tory; and  the  returns  of  said  election  shall  be 
ma!de  to  the  secretary  of  the  territory,  who, 
with  the  governor  and  the  chief  justice  of  the 
territory,  or  any  two  of  them,  shall  constitute 
a  board  of  canvassers,  who  shall  meet  at  the 
office  of  the  secretary  of  the  territory  on  or 
before  the  thirtieth  day  after  the  election, 
and  canvass  the  votes  so  cast,  and  declare 
the  result.  Sixth.  That  on  the  first  Tuesday 
In  October,  A.  D.  1889,  there  shall  be  elected 
by  the  qualified  electors  of  Montana,  a  gov- 
ernor, a  lieutenant  governor,  a  secretary  of 
state,  an  attorney  general,  a  state  auditor,  a 
superintendent  of  public  instruction,  one 
chief  justice  and  two  associate  justices  of 
the  supreme  court,  a  judge  for  each  judicial 
district  established  by  this  constitution,  a 
clerk  of  the  supreme  court,  and  a  clerk  of  the 
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district  court  in  and  for  each  county  of  the 
state,  and  the  members  of  the  legislative  as- 
sembly provided  for  in  this  constitution. 
The  terms  of  the  officers  so  elected  shall  be- 
gin when  the  state  shall  be  admitted  into  the 
Union,  and  shall  end  on  the  first  Monday  in 
January,  A.  D.  1893,  except  as  otherwise 
provided.  Seventh.  There  shall  be  elected 
at  the  same  time  one  representative  in  the 
fifty-first  congress  of  the  United  States. 
Eighth.  The  votes  for  the  above  oflBcers 
shall  be  returned  and  canvassed  as  is  provid- 
ed by  law,  and  returns  shall  be  made  to  the 
secretary  of  the  territory  and  canvassed  in 
the  same  manner,  and  by  the.  same  board,  as 
is  the  vote  upon  the  constitution,  except  as 
to  clerk  of  the  district  court. " 

It  is  clear  that  said  act  of  congress,  legis- 
lating for  the  people  of  the  territory  of  Mon- 
tana, supplemented  and  carried  out  by  the 
constitution  and  ordinances  fmmed  and  pro- 
mulgated by  the  constitutional  convention, 
and  ratifled  by  the  people  of  the  territory, 
covered  tlie  wliole  question  as  to  what  board 
should  canvass  the  votes  cast  at  the  late  elec- 
tion, both  for  and  against  the  constitution, 
and  for  members  of  tlie  legislative  assembly, 
and  state  and  district  officers,  and  declare  the 
result.  The  fifth  paragraph  of  ordinance  2, 
above  quoted,  requires  that  the  returns  of 
said  election  for  the  adoption  or  rejection  of 
the  constitution  "shall  be  made  to  the  secre- 
tary of  the  territory,  who,  witli  the  governor 
and  the  chief  justice  of  the  territory,  or  any 
two  of  them,  shall  constitute  a  board  of  can- 
vassers, who  shall  meet  at  the  office  of  the 
secretary  of  the  territory  on  or  before  the 
thirtieth  day  after  election,  and  canvass  the 
votes  so  cast,  and  declare  the  result."  The 
eighth  paragraph  of  the  same  ordinance  pro- 
vides "that  the  votes  for  all  the  state  officers, 
members  of  the  legislative  assembly,  and  dis- 
trict judges  shall  be  returned  and  canvassed 
in  the  same  manner,  and  by  the  same  board, 
as  is  the  vote  upon  the  constitution. " 

It  is  contended  by  the  respondent  that  a 
statute  of  the  territory  of  MontanH,  existing 
prior  to- the  said  act  of  congress,  and  prior  to 
the  adoption  of  the  constitution,  provided 
contrary  to  the  act  of  congress  and  the  con- 
stitution and  ordinances  atove  quoted,  in  that 
this  statute  provides  that  the  canvass  of  the 
votes  cast  for  members  of  the  legislative  as- 
sembly shall  be  made  by  the  boards  of  county 
commissioners  of  the  respective  counties  in 
the  territory,  and  certificates  of  election  shall 
be  issued  by  the  clerk  of  the  board  of  county 
commissioners.  Comp.  St.  §  1033,  p.  93U. 
This  position  is  untenable.  There  are  no 
statutes  of  the  territory  of  Montana  brought 
over  and  adopted  by  the  people  of  this  state 
contrary  or  in  conflict  with  the  coustitution 
thereof,  for  this  plain  reason:  It  is  provided 
by  the  act  of  congress  above  quoted,  enabling 
the  people  of  said  territory  to  form  a  consti- 
tution and  state  government,  that  "all  laws 
in  force,  made  by  said  territories  at  the  time 
of  their  admission  into  the  Union,  shall  he 
in  force  in  said  states,  except  as  modified  or 


changed  by  this  act,  or  by  the  constitutions 
of  the  states  respectively."  Section  24,  "An 
act,"  etc.,  supra.  This  provision  was  fur- 
ther amplified  by  section  1  of  section  20, 
"Schedule,"  of  the  constitution  of  Montana, 
in  these  terms:  "All  laws  enacted,  by  the  . 
legislative  assembly  of  the  territory  of  Mon- 
tana, and  in  force  at  the  time  the  state  shall 
be  admitted  into  the  Union,  and  not  incon- 
sistent with  this  constitution,  or  the  consti- 
tution or  laws  of  the  United  States  of  Amer- 
ica, shall  be  and  remain  in  full  force  as  the 
laws  of  the  state  until  altered  or  repealed,  or 
until  they  expire  by  their  own  limitation." 
By  these  provisions  the  statute  law  of  Mon- 
tana territory  is  remoulded  at  once  to  join  in 
harmony  with  the  state  constitution.  An  ex- 
ample of  this  modification  or  remoulding  of 
the  statute  law  to  harmonize  with  the  con- 
stitution is  found  in  reference  to  the  forma- 
tion of  the  grand  jury.  The  express  letter 
of  the  statute  as  in  force  up  to  the  time  the 
state  was  admitted  into  the  Union  provided 
that  this  iKHly  should  consist  of  16  persons  in 
number,  of  whom  12  could  find  an  indict- 
ment. The  state  constitution  provides  that 
the  grand  jury  shall  consist  of  7  persons,  of 
whom  5  are  competent  to  find  an  indictment 
It  has  been  abundantly  provided,  by  the  act 
of  congress  and  the  state  constitution,  that 
the  statute  is  in  force  as  moditied  by  the  con- 
stitution; and  it  cannot  be  maintained,  either 
as  a  logical  or  reasonable  conclusion,  that 
there  is  a  conflict,  where  the  latter  and  par- 
amount organic  law  has  expressly  adopted 
the  former  statute  law  as  modified  by  the  oon- 

stitulion.     State  v.  Ah  Jim,  9  Mont.  

ante,  7(5. 

Counsel  for  respondent,  in  this  connection, 
contends  that  the  ordinances  framed  by  the 
constitutional  convention,  and  appended  to 
the  constitution,  were  not  a  part  of  that  in- 
strument, and  did  not  have  the  force  and  ef- 
fect of  constitutional  provisions.     For  this 
reason  the  provisions  of  the  ordinance  declar- 
ing that  the  governor,  chief  justice,  and  sec- 
retary of  Montana  should  constitute  a  can- 
vassing board  to  canvass  the  votes  and  declare 
the  result  of  4,he  election  of  members  of  the 
legislative  assembly  was  impotent  to  work  a 
change  or  modification  of  the  statute  provid- 
ing that  the  certificates  of  election  of  auch 
members  shall  be  issued  by  the  county  clerk. 
Hence  that  statute  stands  in  full  force,  and 
the  county  clerk's  certificate  is  the  beet  prima 
facie  evidence  of  a  party's  right  to  a  seat  in 
the  legislative  assembly.   Ko  authorities  have 
been  brought  to  the  attention  of  the  court  to 
sustain  the  respondent's  position  in  respect 
to  ordinances  framed  and  promulgated  by 
constitutional  conventions.    It  appears  this 
question  was  raised  in  the  case  of  Stewart  v. 
Crosby,  15  Tex.  546,  wherein  Justice  Wukel- 
£R,  in  passing  upon  this  point,  says:  "We 
think  it  free  from  doubt  that  the  ordinance 
appended  to  the  constitution  is  a  part  of  the 
fundamental  law  of  the  land.    Having  been 
framed  by  the  convention  that  framed  the 
constitution  of  the  state,  and  adopted  by  the 
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convention  and  the  people,  along  with  the 
constitution,  it  is  of  equal  authority  and  bind- 
ing force  upon  the  executive,  legislative,  and 
judicial  departments  of  the  government  of 
the  state  as  if  it  had  been  incorporated  in  the 
constitution,  forming  a  component  part  of 
it."  The  case  cited  appears  to  have  involved 
questions  of  great  importance,  as  sliown  by 
the  remarks  of  the  judge  at  the  commence- 
ment of  the  opinion,  as  follows:  "In  the  ar- 
gument of  this  case,  questions  of  great  mo- 
ment to  the  parties,  involving  an  inquiry  re- 
specting the  constitutionality  of  the  legisla- 
tive enactments  which  they  have  invoked, 
and  on  which  they  rely  to  maintain  their 
claims,  have  been  discussed."  Mr.  Paine,  in 
his  work  on  Elections,  (section  294.)  an- 
nounces the  same  doctrine,  as  does  the  case 
of  Stewart  v.  Crosby,  supra,  in  the  following 
terms:  "To  launch  a  new  constitution,  cer- 
tain machinery  and  arrangements  are  always 
necessary,  which,  having  subserved  this  sin- 
gle purpose,  are  of  no  further  use.  These 
might,  of  course,  be  provided  in  the  consti- 
tution itself,  but  to  incorporate  temporary 
provisions  into  the  body  of  a  permanent  con- 
stitution would  t>e  to  incumber  the  instru- 
ment with  matt«r  which  might  more  prop- 
erly be  excluded  from  the  text  of  the  consti- 
tution, and  placed  in  such  a  form  as  to  be 
dropped  when  all  the  uses  for  which  it  was 
provided  have  been  fully  subserved.  Accord- 
ingly, these  provisions  for  inaugurating  new 
state  constitutions  usually  take  the  form  of 
detached  ordinances  or  schedules.  The  va- 
lidity and  effect  of  these  provisions  are  pre- 
cisely the  same,  whether  they  are  placed  in 
the  ordinance  or  schedule,  to  be  thrown  aside 
when  no  longer  needed,  or  imbedded  in  the 
text  of  the  constitution,  to  remain  a  perma- 
nent blemish  after  the  accomplishment  of  all 
the  purposes  for  which  they  were  required. 
It  is  clearly  competent  for  a  constitutional 
convention,  by  an  ordinance  or  schedule,  to 
change  the  time  for  holding  the  general  elec- 
tion of  the  state.  •  •  •  The  people  of 
the  state,  in  their  constitutional  conventions, 
are  always  their  own  masters.  There  is  noth- 
ing to  restrain  them  from  giving  whatever 
form  they  prefer  to  its  organic  law,  except 
the  constitution  of  the  United  States,  and 
treaties  made  and  laws  enacted  by  the  United 
States  in  pursuance  thereof." 

To  declare  that  the  county  clerk's  certifi- 
cate of  election  to  the  office  in  question  is  the 
highest  prima  facie  evidence  of  title  to  the 
otBce,  as  against  the  certificate  of  the  canvass- 
ing board  constituted  by  the  act  of  congress, 
and  the  ordinance  framed  by  the  constitu- 
tional convention,  and  adopted  by  the  people, 
would  be,  in  effect,  to  declare  that  the  pro- 
visions of  the  statute  in  this  respect  stand 
without  modification  by  the  act  of  congress 
and  constitution  and  ordinances,  and  prevail 
over  them.  If  the  ordinance  did  not  work  a 
change  in  the  statute  in  this  particular,  how 
can  it  be  maintained  that  the  same  ordinance 
worked  such  Important  changes  in  other  re- 
spects ?  The  effect  of  ordinance  No.  2  was  to 


terminate  the  terms  of  all  the  elective  officers 
of  the  territory  of  Montana,  while  under  the 
literal  statutory  provisions  their  terms  of  of- 
fice would  have  continued  for  more  than  a 
year.  And  under  that  theory  the  officers 
elected  at  the  iate  election,  under  this  ordi- 
nance, who  have  taken  possession  of  these 
oSices,  are  there  without  autliority .  -The  logi- 
cal analogies  of  this  theory  need  not  be  further 
traced.  It  destroys  Itself  by  its  inherent  fal- 
lacy, without  the  force  of  the  authorities 
above  quoted  to  the  contrary.  The  constitu- 
tional convention  was  authorized,  by  act  of 
congress,  to  make  provision,  "by  ordinance, " 
for  the  election  of  officers  for  full  state  gov- 
ernment. In  the  body  of  the  constitution, 
at  section  17,  "Schedule,"  the  state  officers 
to  be  "duly  elected  and  qualified,  as  provided 
by  ordinance,"  are  referred  to.  The  ordi- 
nance was  framed  and  adopted  by  the  con- 
venlioai  promulgated  to  the  people,  and  by 
them  ratified.  The  provisions  of  the  consti- 
tution and  ordinance  relating  to  carrying  out 
the  election,  to  set  in  motion  the  state  gov- 
ernment, was  intended  for  execution  within 
a  sliort  time  after  the  constitution  was  framed. 
The  plain  intent  of  the  convention  when 
framing  ordinance  No.  2  is  shown  in  the  pro- 
vision dividing  the  state,  legislative,  and  dis- 
trict officers  into  one  class,  and  directing  that 
the  returns  of  the  election  of  these  officers 
should  be  made  to  the  secretary  of  the  terri- 
tory, and  canvassed  in  the  same  manner  and 
by  the  same  board  as  the  vote  upon  the  con- 
stitution; and  in  the  ninth  paragraph  of  that 
ordinance  the  election  of  the  county  and 
township  officers  was  provided  for;  and  the 
tenth  paragraph  provides  that  the  votes  for 
the  above  county  and  township  officers,  and 
tor  clerk  of  the  district  court,  shall  be  returned 
and  canvassed  as  is  now  provided  by  law. 
The  effect  of  the  ordinances  upon  the  statute 
is  to  change  and  modify  its  provisions  so  far 
as  is  necessary  to  give  the  provisions  of  the 
ordinance  full  scope  and  effect.  It  follows 
that  the  relator's  certificate  of  election  ema- 
nates from  the  legally  constituted  canvassing 
board,  and  will  be  admitted  in  this  action  as 
prima  facie  evidence  6t  his  election  to  the 
office  in  question. 

The  facts  of  attendance  upon  the  sessions 
of  the  house,  and  as  to  distance  traveled,  are 
asserted  by  the  affidavit  of  the  relator,  and 
admitted  by  the  verified  answer  of  respond- 
ent. Xo  question  has  been  raised  upon  these 
matters  set  forth  in  relator's  affidavit.  The 
constitution  of  the  state  fixes  the  amount  of 
compensation  at  $6  for  each  day's  attendance, 
and  20  cents  per  mile  for  each  mile  necessa- 
rily traveled,  by  the  nearest  usually  traveled 
route,  in  going  to  the  seat  of  government 
from  the  member's  residence,  and  returning 
thereto;  and  the  relator's  claim  conforms 
to  these  prescriiied  rates. 

It  remains  to  be  determined  whether  the 
law  enjoins  upon  the  state  auditor  the  duty 
of  auditing  and  settling  said  claim,  and  issu- 
ing to  the  relator  a  certificate  thereof.  Sec- 
tion 121,  fifth  div.  Comp.  St.,  provides  an 
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follows:  "He  shall  audit  all  claims  against 
the  treasury,  and  when  the  law  recognizes  a 
claim,  bat  no  appropriation  has  been  made 
therefor,  shall  settle  the  claim,  and  give  the 
claimant  a  certificate  thereof,  and  report  the 
same  to  tlie  legislative  assembly. "  This  pro- 
vision of  the  statutes  should  be  considered  in 
connection  with  section  20  of  article  7  of  the 
state  constitution,  which  section  provides  as 
follows:  "Sec.  20.  The  governor,  secretary 
of  state,  and  attorney  general  shall  constitute 
a  board  of  state-prison  commissioners,  wliich 
board  shall  have  sach  supervision  of  all  mat- 
ters connected,  with  the  state  prisoners  as 
may  be  prescribed  by  law.  They  shall  con- 
stitute a  board  of  examiners,  with  ^ower  to 
examine  all  claims  against  the  state,  except 
salaries  or  compensation  of  officers  fixed  by 
law,  and  perform  such  other  duties  as  may 
be  prescribed  by  law.  And  no  claim  against 
the  state,  except  for  salaries  and  compensa- 
tion of  officers  fixed  bylaw,  shall  be' passed 
upon  by  the  legislative  assembly  without 
first  having  been  considered  and  acted  upon 
by  said  board."  The  section  of  the  statute 
above  quoted  provides  that  the  auditor  "shall 
audit  all  claims  against  the  treasury:  and 
when  the  law  recognizes  a  claim,  but  no  ap- 
propriation has  been  made  therefor,  shall  set- 
tle the  claim,  and  give  the  claimant  a  certifi- 
cate thereof,  and  report  the  same  to  the  legis- 
lative assembly."  The  constitution  has  cre- 
ated a  board  of  examiners,  with  power  to 
examine  all  claims  against  the  state,  except 
salaries  or  compensation  of  officers  fixed  by 
law;  and  provides  that  "no  claims  against 
the  state,  except  for  salaries  and  compensa- 
tion of  officers  fixed  by  law,  shall  be  passed 
upon  by  the  legislative  assembly  without  first 
having  been  considered  and  acted  upon  by 
said  board."  The  salaries  or  compensation 
of  officers  fixed  by  law  being  expressly,  in  all 
cases,  excepted  by  the  provisions  of  the  con- 
stitution from  the  action  of  said  board  of  ex- 
aminers, the  duty  of  the  state  auditor,  under 
the  statute,  is  clear  as  to  the  relator's  claims. 
No  otiier  class  of  claims  against  the  state  is 
presented  in  this  action  than  the  compensa- 
tion of  an  officer  fixed  by  law.  However,  it 
is  deemed  proper  to  consider  the  statutory 
and  constitutional  provision  together,  so  that 
no  misapprehension  will  arise  as  to  the  decis- 
ion herein.  The  relator  asks  that  his  claim 
against  the  st.tte  for  compensation  for  service 
as  a  member  of  the  house  of  representatives 
of  the  legislative  assembly  of  this  state,  for 
the  54  days'  attendance  at  the  sessions  of  that 
body,  together  with  mileage  for  75  miles  trav- 
eled, by  the  nearest  usually  traveled  route, 
from  his  residence  to  that  assembly,  at  the 
rate  ftxetl  by  law,  amounting  to  Sj39,  be  au- 
dited and  settled,  and  that  a  certificate  there- 
of be  given  him  by  the  respondent,  Edwin  A. 
Kenney,  auditor  of  the  state  of  Montana. 
Under  the  provisions  of  law  and  the  showing 
in  this  action,  it  is  held  by  this  court  that  the 
relator  is  entitled  to  the  relief  prayed  for; 
that  the  relief  prayed  for  is  a  duty  specially 
enjoined  upon  the  state  auditor,  as  resulting 


from  his  office;  that  the  writ  of  mandamus 
is  the  proper  remedy  herein.  Wherefore  it 
is  orden^l  that  a  peremptory  writ  of  mandate 
be  issued  in  the  form  provided  by  law,  as 
prayed  for  in  relator's  affidavit. 

Chief  Justice  Blake,  having  been  a  mem- 
ber of  the  canvassing  board  mentioned  in  the 
above  opinion,  did  not  sit  in  the  hearing  and 
the  determination  of  this  action. 


(»  Mont.  870) 

State  ex  rd.  Rotwitt  r,  Hickman,  State 

Treasurer. 

(Supreme  Court  of  Montana.    Feb.  15, 189a) 

StaTBOFFICEIW— COMPENg^TION— APPBOPSULTIOm 

— Constitutional  Law. 
Under  Const.  3Iont.  art.  7,  $  4,  declaring 
that  certain  state  ofBcers  shall  recave  a  certain 
sum  as  compensation ;  and  article  6,  |  31,  deo^ring 
that  no  law  shall  increase  or  diminish  the  salary 
of  a  public  ofitlcer  after  his  election;  acd  article  & 
S  84,  declaring  that "  no  money  shall  he  paid  oat  or 
the  treasury  except  upon  appropriations  made  by 
law, " — the  salaries  of  the  officers  euamerated  are 
required  to  be  paid,  though  the  legislature  has  made 
no  appropriation  therefor,  as  the  appropriation  is 
made  by  the  constlttttion  itself. 

Application  for  writ  of  mandamus. 
McCutcheon  &  Mclntire,  for  relator.  Henri 
J.  Haskell,  Atty.  Gen.,  for  respondent. 

Blake,  C.  J.    This  is  an  application  to 
the  court  for  a  writ  of  mandate  to  be  issued 
to  Richard  0.  Hickman,  as  the  state  treasurer 
of  the  state  of  Montana,  commanding  him  to 
pay  forthwith,  out  of  such  moneys  as  may  be 
in  the  treasury  of  the  state,  and  not  otherwise 
appropriated,  a  certain  warrant  hereinafter 
described.     It  appears  from  the  affidavit  on 
the  application  of  Louis  Rotwitt,  the  party 
beueflciiilly  interested,  and  is  admitted  by  the 
respondent,  that  Rotwitt  is  the  duly  elected, 
qualified,  and  acting  secretary  of  state  of 
Montana.   That  he  entered  upon  the  discharge 
of  his  duties  upon  the  lllh  day  of  November. 
1889.  and  has  ever  since  that  date  continued 
to  perform  the  s&me.     That  upon  the  lOtb 
day  of  February,  1890,  he  presentM  his  ac- 
count in  the  sum  $416.67  against  the  state 
for  his  compensation  or  salary  as  such  secre- 
tnry  of  state  for  the  quarter  ending  on  the 
31st  day  of  December.  1889,  to  Edwin  A. 
Kenney,  who  was  then  and  is  now  the  duly 
elected,  qualified,  and  acting  auditor  of  .the 
state  of  Montana,  for  settlement,  audit,  and 
allo^Xance.    That  thereupon  the  said  Kenney. 
as  such  state  auditor,  settled,  audited,  and 
allowed  said  account  for  the  said  sum,  and 
tlien  drew  his  warrant  therefor  on  the  said 
state  treasurer,  as  follows:  "No.  9,2t>4.    State 
of  Montana,  County  of  IjCwIs  and  Clarlre, 
Helena,  M.  T.,  Feb.  10th,  1890.     Territorial 
warrant.     Original.    The  treasurer  will  pay 
to  L.  Rotwitt  or  order  four  hundred  and  six- 
teen and  67-100  dollars,  for  salary  as  secre- 
tary of  state  for  quarter  ending  I>ec.  31st. 
1889,  out  of  any  moneys  in  the  treasury  not 
otherwise  appropriated.   8416.67-100.     E.  A- 
Kenney,     Slate     .•V.uditor."     Indorsement: 
"Feby.  10th,  1890.    Presented,  but  not  paid 
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for  want  of  an  appropriation.  B.  O.  Hick- 
man, Slate  Treasurer."  That  he  presented 
the  said  warrant  to  the  said  Hickman,  as 
such  state  treasurer,  and  demanded  payment 
thereof , and  that  payment  thereof  was  refused, 
and  the  same  is  wholly  unpaid ;  and  that  there 
is  now  in  the  treasury  of  the  state,  and  in 
the  possession  of  the  said  Hickman,  as  such 
state  treasurer,  the  sum  of  610.000.  The 
alternative  writ  was  issued,  and  on  the  re- 
turn thereof  said  Hickman  made  the  follow- 
ing answer,  to-wit:  "That  no  provision  has 
been  made  by  law  for  the  payment  of  this  or 
any  other  warrant  issued  to  the  state  officers 
of  Montana  for  their  services  rendered  as  such 
officers."  The  relator  then  demurred  to  this 
answer  upon  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  defense. 

There  is  no  statute  which  makes  an  appro- 
priation or  otiierwise  provides  for  the  pay- 
ment of  this  warrant,  and  the  sole  question 
for  decision  depends  upon  the  interpretation 
of  the  following  clauses  of  the  constitution: 
"Until  otherwise  provided  by  law,  the  gov- 
ernor, secretary  of  stale,  state  auditor,  treas- 
urer, attorney  general,  and  superintendent 
of  public  instruction,  shall  quarterly,  as  due, 
during  their  continuance  in  office,  receive  for 
their  services  compensation,  which  is  fixed 
as  follows:  *  •  •  Secretary  of  state,  three 
thousand  dollars  per  annum.  •  *  *  The 
compensation  enumerated  shall  be  in  full  for 
all  services  by  said  olBcers  respectively  ren- 
dered in  any  official  capacity  or  employment 
whatever  during  their  respective  terms  of 
office,  and  the  salary  of  no  official  shall  be  in- 
creased during  his  term  of  office.  No  officer 
named  in  this  section,  shall  receive  for  the 
performance  of  any  official  duty,  any  fee  for 
bis  own  use.  ♦  *  *"  Article  7.  §  4. 
"£xcept  as  otherwise  provided  in  this  consti- 
tution, no  law  shall  extend  the  term  of  any 
public  officer,  or  increase  or  diminish  his  sal- 
ary or  emolumentafter  bis  election.  *  *  *" 
Article  5,  §  31.  "No  money  shall  be  paid 
out  of  the  treasury  except  upon  appropriations 
made  by  law,  and  on  warrant  drawn  by  the 
proper  officer  in  pursuance  thereof,  except 
interest  on  the  public  debt. "  Id.  §  34.  "  The 
state  auditor  and  state  treasurer  shall  perform 
sucli  duties  as  are  prescribed  in  this  constitu- 
tion and  by  the  laws  of  the  state."  Article 
7.  §1. 

This  court,  in  the  cases  of  State  v.  Ah  Jim, 
ante,  76,  and  Thompson  v.  Kenney,  ante. 
733.  Inquired  into  the  effect  of  the  provisions 
of  the  constitution  upon  the  statutes  of  the 
territory  and  state,  and  a  repetition  of  the 
citiitions  and  conclusions  therein  will  be 
avoided.  We  content  ourselves  with  the  ob- 
servation that  the  foregoing  language  of  the 
constitution  and  the  laws  concerning  the  ter- 
ritorial treasurer  are  applicable  to  this  pro- 
ceeding. What,  then,  are  "appropriations 
made  by  law?"  A  majority  of  the  states  of 
(he  American  Union  have  not  adopted  con- 
stitutions which  specify  the  salaries  that 
should  be  paid  to  their  officers.  Numerous 
cases  can  be  found  in  their  courts  which  de- 


termine the  necessity  of  an  appropriation  by 
the  law-making  department  before  the  pay- 
ment of  money  can  be  authorized  by  the  cus- 
todian of  the  public  funds.  But  the  funda- 
mental law  of  this  state  constitutes  an  ex- 
ception in  this  important  feature,  and  the 
decisions  of  such  courts  do  not  enlighten  us. 
All  the  adjudications  which  construe  consti- 
tutional phrases  similar  to  those  of  Montana 
concur  in  their  declaration  of  principles. 

The  leading  case  is  that  of  Thomas  v. 
Owens,  4  Md.  189.  whici)  was  decided  in  1853 
by  the  court  of  appeals,  and  the  opinion  was 
delivered  by  the  profound  jurist.  Chief  Jus- 
tice Le  Grand,  after  a  thorough  examina- 
tion. Thomas  was  the  comptroller  of  the 
stale,  and  applied  for  a  writ  of  tnandamru 
to  be  directed  to  Owens,  the  state  treasurer, 
commanding  him  to  pay  the  amount  of  a 
draftdrawn  in  payment  of  his  salary.  Owens 
refused  payment  on  several  grounds,  includ- 
ing the  following:  "That  no  sufficient  appro- 
priation lias  been  made  by  law  specifying  a 
sum  applicable  to  the  paymentof  the  amount 
claimed  by  the  petitioner. "  The  gravity  of 
the  investigation,  and  the  lucid  reasoning  of 
the  court,  induce  us  to  t>e  liberal  in  the  use 
of  excerpts.  "The  inquiry,  then,  is,  is  there 
an  appropriation  for  the  period  intervening 
between  the  10th  of  December,  1851, — the 
time  from  which  we  thinic  he  is  entitled  to 
pay, — and  the  Ist  day  of  January,  1852?  We 
are  of  opinion  the  constitution,  proprio  vig- 
ore,  makes  such  appropriation.  Under  our 
system  of  government,  its  powers  are  wisely 
distributed  to  different  departments.  Each 
and  all  are  subordinate  to  the  constitution, 
which  creates  and  defines  their  limits.  What- 
ever it  commands  is  the  supreme  and  uncon- 
trollable law  of  the  land.  This  is  not  denied 
directly,  although  it  is  inferent  ially,  substanti- 
ally, and  practically.  It  is  said  that,  inas- 
much as  the  20th  section  of  the  3d  article  of 
the  constitution  declares.  *No  money  shall 
l)e  drawn  from  the  ti-easury  of  the  stat«  ex- 
cept in  accordance  with  an  appropriation 
made  by  law,'  that  an  act  of  assembly  must 
precede  the  withdrawal;  and.  .nasmuch  as 
none  such  has  been  passed  covering  the  pe- 
riod antecedent  to  the  1st  of  January.  1852. 
there  is  therefore  no  appropriation  by  law 
for  that  time.  To  this  reasoning  we  cannot 
yield  our  consent.  In  the  construction  of 
any  instrument,  the  whole  paper  ought  to  be 
considered,  that  the  will  of  its  framers  may 
\m  truly  and  accurately  ascertained.  The 
objects  contemplated,  and  the  purposes  to  be 
subserved,  should  be  constantly  kept  in  view, 
and  the  language  used  interpreted  in  refer- 
ence to  the  manifest  intent.  Now,  what 
could  have  l>een  the  pmpose  of  the  clause  in 
tbe  constitution  to  which  we  have  referred? 
It  was  obviously  inserted  to  prevent  the  ex- 
penditure of  the  people's  treiisure  without 
their  consent,  either  as  expressed  by  them- 
selves in  the  organic  law.  or  by  their  repre- 
sentatives in  constitutional  acts  of  legisla- 
lation."  After  citing  Story.  Const.  (3ii  Ed.) 
§  1348.  and  1  Tuck.  Bl.  Comm.  362,  the  opin- 
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ion  continues:  "Tiiese  being  the  pui-poses 
and  objects  of  the  clause,  the  question  is, 
have  the  people  given  their  consent  to  the 
payment  of  the  salary  of  the  comptroller? 
That  they  have  done  so  is  palpably  manifest. 
They  have  said  he 'shall  receive  an  annual 
wlary  of  two  thousand  five  hundred  dollars.' 
They  have  not  merely  said  he  may  claim  such 
a  sum,  but,  empliatically,  that  he  *  shall  re- 
ceive' it.  It  is  impossible  for  human  lan- 
guage to  be  less  ambiguous  or  more  positive. 
The  people,  in  their  organic  law,  which  is 
paramount  to  all  other  law,  have  not  only 
given  their  consent,  but  they  have  impera- 
tively issued  their  commands  that  the  partic- 
ular officer  '  shall  receive '  it.  How  is  their 
will  obeyed  if  it  be  within  the  power  of  the 
treasurer,  or  any  one  else,  to  withhold  it  from 
caprice,  unfaithfulness  to  duty,  or  from  mis- 
taken jud.gment?  To  allow  of  such  a  power 
in  that  officer  would  be  to  put  him  above  the 
constitution,  whose  creature  he  is.  It  would 
be  to  invest  him  with  authority  to  annul  the 
sovereign  will;  in  fact,  to  stop  the  wheels  of 
government,  and  reduce  things  into  the  wild- 
est confusion.  The  constitution  has  said  the 
officer  'shall  receive'  his  salary;  and  this 
fiat  of  the  supreme  will  is  not  to  be  nullified 
by  the  mere  ipse  dixit  of  a  mere  ministerial 
officer;  for  such,  and  none  otiier,  is  the  treas- 
urer. In  assigning  the  powers  of  govern- 
ment to  three  different  departments,  the  con- 
stitution intended  to  secure  to  each  its  in- 
dependency of  action ;  and,  the  more  certainly 
and  effectually  to  ensure  this,  it  has  ascer- 
tained and  appropriated  the  salary  they  are 
severally  to  receive,  and  it  has  inhibited  the 
(egislature  from  diminishing  it.  Were  it 
not  for  such  a  provision,  the  whole  govern- 
ment would  exist  only  by  permission  of  the 
legislature.  It  can  only  be  carried  on  through 
the  instrumentality  of  individuals,  and  their 
services  can  only  be  obtained  by  being  paid 
for.  The  framers  of  the  constitution,  and 
the  people  who  adopted  it,  aware  of  this,  de- 
termined not  to  submit  the  durability  of  their 
work  to  the  caprice,  passion,  or  prejudice 
which  possibly  might,  at  times  of  great  ex- 
citement, triumphantly  rule  the  action  of  the 
le|;islature;  and,  therefore,  wisely  did  the 
work  themselves,  by  ingrafting  in  the  or- 
ganic law  a  provision  for  the  protection  of 
those  who  should  be  charged  with  its  execu- 
tion. In  otbor  words,  they  made  the  appro- 
priation. An  opposite  interpretation  would 
countenance  this  paradox :  that  a  co-ordinate 
branch  of  the  government  could  stop  its 
whole  machinery,  by  refusing  to  pay  the 
salaries  of  those  upon  whom  is  devolved  the 
discharge  of  the  duties  of  the  other  branches; 
and  this,  too,  when  the  constitution  express- 
ly declares  that  these  officers  •  shall  receive' 
their  salaries,  and  that  they  ■  shall  not  be 
diminisliedl '  '  It  would  be  giving  to  the  legis- 
lature a  practical  and  real  omnipotence  with 
the  same  breath  which  professes  to  restrict 
their  powers  within  narrow  limits.  It  is 
prescribing  limits,  and  declaring  that  those 
limits  may  be  passed  at  pleasure.'   Marbury 


V.  Madison,  1  Cranch,  178.  Now,  it  is  pre- 
sumed it  would  not  be  contended  by  anyone^ 
however  hazardous,  that  if  the  legislature 
were  to  pass  an  act  diminishing  the  salary 
of  the  governor,  or  of  any  other  officer  whose 
salary  is  fixed  by  the  constitution,  that  such 
an  exercise  of  power  would  be  rightful  and 
constitutional.  If  it  be  not  competent  to  the 
legislature  to  take  away  a  part,  by  what  pro- 
cess of  reasoning  can  it  be  maintained  that 
they  can  take  awav  the  wliole?  And  yet  this 
is  the  extent  to  which  the  argument  ad- 
dressed to  us  goes.  It  seems  to  us  to  be  bat 
necessary  to  state  the  proposition  to  cause 
its  instantaneous  rejection.  We  hold,  for 
the  reasons  we  have  assigned,  the  people  have 
given  their  consent  to  the  payment  of  the 
salaries  fixed  in  the  constitution,  by  declar. 
ing  the  amount  <  shall '  be  ■  received '  by  the 
particular  officer;  and  that  this  is  an  appro- 
priation by  law, — by  the  supreme  law  of  the 
state."  The  case  of  Thomas  v.  Owens,  su- 
pra, is  commented  on  in  Green  v.  Purnell, 
12  Md.  833,  and  the  court  said:  "There,  the 
petition  asked  for  a  mamZamt»  requiring  the 
treasurer  of  the  state  to  pay  the  comptroller, 
upon  his  warrant,  the  amount  of  his  salary, 
which  is  regulated  by  the  constitution,  and, 
of  course,  duly  appropriated  by  law." 

In  State  v.  Weston,  4  Neb.  216,  the  "case 
raises  the  question  of  the  authority  of  the 
state  auditor  to  draw  warrants  upon  the  state 
treasurer  for  the  payment  of  the  salaries  of 
the  state  officers  when  no  appropriation  there- 
for has  been  made  by  the  legislature."  The 
constitution  of  that  state  provides  that  "no 
money  shall  be  drawn  from  the  treasury  ex- 
cept in  pursuance  of  a  specific  appropriation 
made  by  law. "  If  this  clause,  says  Obief  Jos- 
tice  Lake,  "had  limited  the  appropriation 
which  it  requires  to  an  act  of  the  legislature, 
there  might  be  some  force  in  the  objection 
urged.  But  it  only  requires  a  specific  appro- 
priation 'made  by  law ;'  and  we  are  clearly  ot 
the  opinion  that  this  may  be  accomplished 
just  as  effectually  by  the  constitution  as  by 
legislative  enactment."  The  court  further 
says:  "In  the  case  of  Reynolds  v.  Taylor. 
43  Ala.  420,  it  was  held  that  if  the  salary  of 
a  public  officer  is  fixed,  and  the  tim^  of  pay- 
ment prescribed,  by  law,  no  special  annual 
appropriation  is  necessary  to  authorize  the 
auditor  to  draw  his  warrant  for  its  payment. 
But  the  case  of  Thomas  v.  Owens,  4  Md.  189^ 
seems  to  be  more  directly  in  point.  It  was 
there  held  that  when  the  constitution  declared 
the  amount  to  be  paid  an  officer,  that  it  was 
an  appropriation  made  by  law,  and  no  legislA- 
tive  act  was  necessary."  In  State  v.  Weston, 
6  Neb.  16,  the  court  explains  the  decisioa  In 
State  v.  Weston,  supra,  and  asserts  that  "it 
reaches  only  those  officers  who  hold  by  virtue 
of  the  constitution  itself,  and  not  to  tliose 
who  hold  their  offices  at  the  will  of  the  legis- 
lature;" and  the  "appropriation  made  by  law 
*  *  *  may  bo  done  either  by  direction  of 
the  constitution  itself — that  being  the  ao- 
premn  la  w  in  the  state — or  by  the  legislature." 
We  do  not  know  of  any  rule  to  the  ooa- 
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trary  where  the  same  constitutional  provis- 
ions exist  which  are  embodied  in  Ibe  su- 
preme law  of  this  state.  An  illustration  of  tlie 
principles  which  are  applied  where  salaries 
of  the  oflScers  are  not  prescribed  by  the  con- 
stitution, and  the  case  of  Thomas  v.  Owens, 
supra,  is  not  followed,  may  be  found  in 
Myers  v.  English,  9  Cal.  348.  This  was  an 
application  for  a  writ  of  mandamus  to  com- 
pel the  state  treasurer  to  pay  certain  warrants 
drawn  by  the  comptroller  on  account  of  the 
salary  of  a  district  judge.  The  constitution 
provided  that  the  judges  of  the  district  court 
shall  severally,  at  stated  times  during  their 
continuation  in  office,  receive  for  their  serv- 
ices a  compensation,  to  be  paid  out  of  the 
treasury,  which  shall  not  be  increased  or  di- 
minished during  the  term  for  which  they 
shall  have  been  elected.  Article  6,  §  15.  An- 
other clause  is  the  following:  "^o  money 
shall  be  drawn  from  the  treasury  but  in  conse- 
quence of  appropriations  made  by  law."  Ar- 
ticle 4,  §  23.  It  was  correctly  held  by  the 
court  that  it  was  necessary  for  the  legislature 
to  define  the  amount  of  the  salary,  and  make 
an  appropriation  for  the  payment  thereof, 
before  this  remedy  could  be  enforced.  This 
view  of  the  constitution  of  a  state  has  been 
adopted  by  the  supreme  court  of  the  United 
States,  in  construing  the  clause  of  the  federal 
constitution  which  declares  that  no  stute 
shall  pass  any  "law  irapiiiring  the  obligation 
of  contracts."  Mr.  Justice  Swavme,  in  Kail- 
road  Co.  V.  McClure,  10  Wall.  515,  asserts 
that  "the  constitution  of  a  state  is  undoubt- 
edly a  law,  within  the  meaning  of  this  prohi- 
bition." In  White  v.  Hart,  13  Wall.  652,  the 
court  holds  "  that  a  state  can  no  more  impair 
the  obligation  of  a  contract  by  adopting  a 
constitution  than  by  piissing  a  law.  In  the 
eye  of  the  constitutional  inhibition,  they  are 
substantially  the  same  thing."  Gunn  v. 
Barry,  15  Wall.  623;  Town  of  Concord  v. 
Bank,  92  U.  S.  630;  New  Orleans  Gas  Co.  v. 
Louisiana  Light  Co.,  115  U.  S.  672, 6Sup.  Ct. 
Bep.  252. 

We  cannot  add  anything  to  the  discussion 
of  this  vital  proposition.  The  doctrines  which 
were  announced  in  Thomas  v.  Owens,  supra, 
have  been  accepted  for  years  without  a 
question,  and  have  remained  inflexible  under 
every  test.  The  framers  of  the  constitution 
of  this  state  numbered  upon  their  roll  most 
eminent  jurists  and  lawyers.  They  studied 
with  wisdom  and  ability  the  charters  which 
the  people  had  granted  to  the  states  of  the 
Union,  in  their  etforts  to  obtain  the  best  ar- 
ticles from  all.  They  knew  the  precedents 
which  have  been  enumerated,  and  the  canons 
of  interpretation  which  bad  been  formulated 
by  the  courts,  and  deliberately  created  the 
sections  of  the  constitution  which  fix  the  sal- 
aries of  many  state  officers.  In  their  action 
upon  this  subject  they  did  not  incorporate 
the  provisions  which  are  frequently  in  force 
in  the  instruments  of  this  solemn  character, 
and  did  not  permit  the  legislature  to  have  this 
great  power.  In  order  that  there  should  be 
no  erroneous  construction  of  the  clauses  un- 


der examination,  the  following  section  was 
adopted:  "The  provisions  of  this  constitu- 
tion are  mandatory  and  prohibitory,  unless 
by  express  words  they  are  declared  to  be 
otherwise."  Article  3,  §  29.  When,  there- 
fore, it  is  plainly  declared  that  the  secretary 
of  state,  or  any  other  officer,  shall  receive  a 
certain  sum  as  compensation  for  his  services, 
an  appropriation  is  "made  by  law,"  and  the 
proper  officer  is  empowered  to  draw  his  war- 
rant on  the  state  treasurer  in  pursuance 
thereof;  and  the  respondent  is  required  to  pay 
the  above-described  warrant  to  the  relator. 
The  demurrer  (the  respondent  abiding  by  his 
answer  and  return)  is  sustained,  and  it  is 
therefore  ordered  that  a'peremplory  writ  of 
mandate  be  issued  forthwith  according  to  the 
prayer  of  the  application  herein. 

Hakwood  and  Db  Witt,  JJ.,  concur. 


(3  Wyo.  356) 

ITiRST  Nat.  Bank  v.  Swan  et  al. 

{Supreme  Court  of  Wyoming.    Feb.  5, 1890.) 

Attachmbnt  — Affidavit— Motion  to  Vaoatb— 
Fracd. 

1.  Kev.  St.  Wyo.  J  2870,  provides  for  an  or- 
der of  attachment  in  certain  cases  when  there  is 
filed  an  a£9davit  of  plaintiff  showing — "First,  the 
nature  of  bis  claim;  secmd,  that  it  Is  just;  Mrd, 
tbe  amount  which  the  affiant  believes  he  ought 
to  recover ;  and,  fo  urt/i,  the  existence  of  any  one  of 
the  grounds  for  an  attachment  enumerated  in  the 
preceding  section,  or  that  the  affiant  has  good  rea- 
son to  believe,  and  does  believe,  that  some  one  or 
more  of  said  grounds  (stating  which  one)  exists." 
Held  that,  where  the  ground  for  the  attachment 
wasthatdefendanthad  assigned  part  of  his  proper- 
ty with ''intent"  to  defraud  creditors,  it  was  suffl- 
clent  for  the  affidavit  to  recite  that "  affiant  has  good 
reason  to  believe,  and  does  believe,"  this;  but, 
where  the  ground  was  that  defendant  fraudulently 
contracted  the  debt  or  incurred  the  obligation  sued 
on,  the  above  recital  Is  notsufflclent,  and  the  affida- 
vit must  allege  the  facts  "showing"  that  affiant 
has  good  reason  to  believe  that  defendant  fraudu- 
ulently  contracted  the  debt,  {.  e.,  that  is,  the  facts 
constituting  the  fraud. 

2.  Section  2910  provides  that  defendant  may, 
at  any  time  before  judgment,  move  to  discharge 
the  attachment.  Held,  that  a  motion  to  discharge 
on  the  ground  of  insufficiency  of  plaintiff's  affida- 
vit raises,  among  other  questions,  the  sufficiency 
of  the  statement  of  the  ground  of  attachment. 

8.  Section  2911  provides  that  when  the  motion 
Is  made  on  affidavit,  or  papers  and  evidence  in  the 
case,  but  not  otherwise,  plaintiff  may  oppose  the 
same  by  affidavits  or  other  evidenoe  In  addition  to 
the  evidenoe  (the  affidavit)  on  which  the  order  of 
attachment  is  made.  Defendant  filed  an  affidavit 
embodying  a  motion  to  discharKO  the  attachment 
because  of  the  insufficiency  of  plaintiff's  affidavit. 
On  the  hearing,  no  ruling  was  as!ied  for  or  made 
thereon,  but  the  suffloienoy  of  the  grounds  them- 
selves were  considered  on  affidavits  and  other  evi- 
dence. Held,  that  defendant  had  waived  the  form 
of  statement  of  the  grounds  in  the  sfBdavit. 

4.  Under  sections  2514  and  2515,  which  define 
atrial  as  a  judicial  examination  of  issues  arising 
on  pleadings,  the  action  of  a  court  in  hearing  and 
determining  a  motion  to  discharge  an  attachment 
is  not  atrial,  and  may  be  reviewed  in  error  on  the 
entire  record,  without  a  motion  for  a  new  trial. 

5.  Conceding  that  the  obligation  of  a  debtor  is 
incurred  at  the  time  he  makes  a  renewal  note  for 
a  past  debt,  it  cannot  be  said  that  the  obligation  is 
fraudulently  incurred  becaase  at  the  time  of  such 
renewal  the  malter's  agent  told  the  payee  tliat  the 
maker  was  worth  a  certain  amount  "in  good  prop- 
erty, stocks,  and  other  property  figured  at  a  fair 
valuation, "  as  this  was  but  an  expression  of  opin- 
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ion  baaed  on  calonlatton ;  especially  where  the  pay- 
ee's reason  for  granting  the  renewal  was  based 
not  solely  on  this  representation,  but  on  the  mak- 
er's prior  promise  to  pay  him  certain  money, 
which  he  was  expecting,  as  soon  as  he  received  ft. 
«.  A  volnntary  con-*  syance  of  property  raises 
a  presumption  of  intent  to  defraud  existing  cred- 
itors of  the  grantor,  and  when  attacked  by  such 
<»«ditors  the  grantor  must  rebut  this  presumption 
by  such  a  showing  of  his  aftairs  at  the  time  as 
would  warrant  the  conveyance,  and,  falling  in  this, 
the  oonveyanoe  will  be  held  fraudulent. 

Error  to  district  court,  Laramie  county; 
W.  L.  Maoiknis.  Judg& 

Corlett,  Laoy  d  Riner  and  C.  N.  Potter, 
for  plaintiff  in  error.  Bryan,  Beewrs  A 
Stewart  and,  Hugo  Domelmann,  for  defend- 
ants in  error. 


Sacflet,  J.  The  Pitst  National  Bank  of 
Cheyenne,  plaintiff  below  and  in  error,  sued 
the  defendiints,  Alexander  H.  Swan,  Thomas 
Swan,  and  F,  W.  Lafientz,  on  a  promissory 
note  for  S2G,000,  executed  on  the  28th  day  of 
April,  1887,  and  payable  30  days  after  date. 
Contemporaneously  with  the  Institution  of 
the  suit,  an  afiSdavit  for  an  attachment  of 
the  property  of  each  defendant  was  made  and 
filed.  In  the  court  below,  a  motion  to  dis- 
charge the  attachment  was  made,  which  was 
based  upon  an  alleged  InsufBciency  of  tiie  af- 
fidavit, and  also  upon  affidavits  intended  to 
controvert  the  grounds  of  attachment.  Upon 
bearing,  it  was  adjudged  that  each  allegation 
on  which  the  writ  was  issued  was  untrue, 
and  a  conformable  Judgment  was  entered. 
It  will  be  conducive  to  a  clear  understanding 
of  the  reasons  upon  which  this  opinion  is 
based  to  quote  those  grounds  of  attachment 
which  are  relied  upon  to  sustain  the  order: 
"This  affiant  has  good  reason  to  believe,  and 
does  believe,  that  the  said  defendants  have 
assigned,  removed,  and  disposed  of  a  part  of 
.heir  property  with  intent  to  defraud  credit- 
ors;" and  similar  averments  as  to  each  de- 
fendant. "This  affiant  has  good  reason  to 
believe,  and  does  believe,  tliat  the  said  de- 
fendants fraudulently  contracted  the  debt  to 
recover  the  payment  of  which  the  above-en- 
titled action  has  been  brought. "  This  affiant 
Has  good  reason  to  believe,  and  does  believe, 
that  the  said  defendants  fraudulently  in- 
curred the  obligation,  to  recover  the  payment 
of  which  the  above-entitled  action  lias  been 
brought." 

It  will  be  perceived  that  these  several 
charges  are  in  verbal  conformity  to  the  stat- 
utes. Section  2S70  reads:  "An  oi-der  of  at- 
tachment shall  be  made  by  tlie  clerk  of  the 
court  in  which  the  action  is  brought  in  any 
case  mentioned  in  the  preceding  section, 
when  there  is  filed  in  his  office  an  affidavit  of 
the  plaintiff,  his  agent  or  attorney,  show- 
ing— First,  the  nature  of  the  plaintiff's 
claim;  second,  that  it  is  just;  third,  the 
amount  which  the  affiant  believes  the  plain- 
tiff ought  to  recover;  and,  fourth,  the  exist- 
ence of  any  one  of  the  grou  nds  for  an  attach- 
ment enumerated  in  the  preceding  section, 
or  that  the  affiant  has  good  reason  to  believe. 


and  does  believe,  that  some  one  or  more  of 
said  grounds  (stating  which  one)  exists." 

In  this  case  the  attaching  creditor  adopted 
the  more  cautious  method  of  imputing  fraud 
to  the  defenclants.  The  charge  is  simply  one 
of  belief  and  its  reasonableness.  Neverthe- 
less, the  language  of  the  statute  is  followed. 
The  initial  inquiry  presented  by  the  motion 
to  discharge  is,  is  this  sufficient?  The  ques- 
tion has  been  discussed  and  decided  in  sev- 
eral jurisdictions,  but  I  have  fonnd  no  opin- 
ion based  upon  attachment  statutes  similar 
in  all  respects  to  our  own.  In  the  ninth  and 
and  twelfth  Ohio  State  Beporta,  (Coston  v. 
Paige,  9  Ohio  St  397;  Harrison  v.  King,  Id. 
888;  Enimitt  v.  Yeigh,  12  Ohio  St.  835,)  the 
state  after  whose  remedial  jurisprudence 
ours  was  fashioned,  it  is  held  thnt  the  lan- 
guage of  the  statute  may  be  followed.  In 
Kentucky,  Calirornia,  and  in  other  states 
the  same  opinion  is  held.  But,  without  an 
opportunity  for  an  examination  of  the  entire 
line  of  precedents,  it  is  believed  that  the 
opinions  of  courts  so  holding  are  based  upon 
statutes  differing  in  one  essential  respect 
from  the  Wyoming  statute,  unless  it  be  prop- 
er to  except  a  portion  of  the  Wisconsin  stat- 
utes, which  are  construed  by  the  supreme 
court  of  that  state  in  Davidson  v.  Hackett, 
49  Wis.  186,  5  N.  W.  Bep.  459,  and  which 
will  be  subsequently  considered.  Sections 
2869  and  2870  are  exact  transcripts  of  sec- 
tions 5521  and  5522,  Ohio  Code,  with  the  ex- 
ception that  the  latter  do  not  contain  the 
concluding  provision  of  subdivision  4, g  2870; 
Code  Wyo.,  which  allows  the  affiant  to  state 
his  belief  of  the  existence  of  a  cause  of  at- 
tachment, and  that  he  has  good  reason  for 
the  belief. 

It  cannot  be  questioned  that,  when  the 
ground  of  attachment  is  a  single  and  com- 
plete fact,  substantive  In  its  nature,  and  not 
dependent  on  associate  facta  or  circum- 
stances to  establish  its  existence,  it  will  be 
sufficient  to  state  that  ground  in  the  words 
of  the  statute.  Non-residency  and  foreign 
corporate  existence  may  be  said  to  be  of  this 
type.  Further,  when  the  ground  of  attach- 
ment consists  of  both  an  act  and  an  intent, 
and  is  of  such,  nature  that  the  approved 
rules  of  pleading  in  civil  actions  would  allow 
an  averment  that  the  act  was  done,  or  about 
to  be  done,  with  such  intent,  without  for- 
mally setting  forth  the  facts  illustrative  of 
that  intent,  in  such  case  the  language  of  the 
statute  may  be  followed.  Of  this  type  are 
concealment  to  avoid  the  service  of  process, 
absconding  with  intent  to  defraud,  and  dis- 
posal of  property  with  intent  to  defraud.  In 
this  last-mentioned  type  the  substantive 
ground  of  complaint  consists  of  two  things* 
(1)  The  act  done,  which  can  be  charged 
in  direct  language;  (2)  the  purpose  with 
which  it  is  done,  which  is  equally  susceptible 
of  direct  averment.  The  evidence  which 
may  support  the  ctiarge  of  intent  need  not. 
should  not,  be  pleaded.  The  distinction  be- 
tween pleading  the  evidence  which  sustains 
the  charge  of  a  fact  and  pleading  the  facta 


Digitized  by 


LiOogle 


W^) 


FIRST  NAT.  BANK  v.  SWAN. 


745 


which  constitute  a  cause  of  complaint  should 
be  kept  in  mind.  An  intent — that  is,  a  pur- 
pose, an  aim,  a  design — is,  in  jurisprudence, 
whatever  may  be  said  of  it  in  metaphysics, 
as  much  a  fact  as  is  a  physical  act  per- 
formed. The  one  is  the  exertion  of  tlie 
power  of  the  mind;  the  other,  the  exertion  of 
the  power  of  the  body.  The  concurrence  of 
the  two,  in  the  instances  given,  constitute 
the  ground  of  attachment.  But  wlien  the 
ground  consists  of  an  act  done  in  a  manner 
or  for  a  purpose  which  malces  the  act  ot> 
noxious  to  good  morals,  and  that  act,  thus 
united  to  the  purpose,  is  described  in  the 
statute  only  by  words  of  legal  import  imply- 
ing conclusions  of  law  from  stated  facts, 
then,  notwitlistanding  some  dicta  to  the 
contrary,  I  think  it  may  be  seriously  doubted 
wlietlier  a  bare  recital  of  the  words  of  the 
statute  is  sufficient.  Of  this  type  is  the 
ninth  statutory  ground  of  attachment,  that 
the  defendant  has  fraudulently  or  criminally 
contracted  the  debt  or  incurred  the  obliga- 
tion. In  a  purely  technical  or  confined  sense, 
an  aflSdavit  for  an  attachment  is  not  a  plead- 
ing. In  a  broader  and  more  rational  view, 
it  is  a  pleading,  and  is  so  denominated  by 
the  codes  of  procedure  of  some  states.  No 
reason  can  be  assigned  why  the  rules  which 
tend  to  tiie  production  of  a  material,  certain, 
and  single  issue  in  the  altercations  between 
the  parties,  commonly  styled  "pleading," 
should  nut  prevail  with  equal  force  in  the 
procedure  for  obtaining  an  attachment.  In- 
deed, if  a  difference  should  exist  there  is  not 
wanting  some  reason  to  hold  that  greater 
strictness  of  allegations  should  be  required 
when  the  extraordinary  remedies  of  the  law 
are  invoked  than  when  the  ordinary  remedies 
are  sought.  The  rule  of  justice  which  for- 
bids the  taking  of  property,  except  according 
to  the  "law  of  the  land,"  means,  as  is  well 
understood  by  the  profession,  that  there 
shall  be  no  taking,  no  condemnation,  before 
hearing.  While  a  seizure  under  attachment 
is  not  a  "taking,"  in  the  sense  referred  to,  it 
is  nevertheless  a  divestiture  of  .possession, — 
one  of  the  elements  of  a  complete  title.  If 
by  the  policy  of  our  laws  the  courts  will  not 
so  much  as  inquire  whether  a  citizen's  prop- 
erty shall  be  taken  unless  the  accusation  or 
complaint  which  is  to  authorize  the  taking  is 
set  forth  in  the  way  experience  hath  demon- 
strated to  bo  wise,  may  it  not,  upon  fair 
analogy,  be  held  that,  wlien  a  seizure — a  de- 
gree of  taking — is  to  be  made  before  hearing, 
the  accusation  or  complaint  should  at  least 
conform  to  the  approved  rules  of  pleading. 
Be  this  as  it  may.  It  is  obvious  that  if  a 
petition,  setting  forth  a  cause  of  action 
against  a  defendant,  for  fraudulently  con- 
tracting a  debt  or  criminally  incurring  an 
obligation,  should  merely  charge,  in  the  lan- 
guage of  the  statute,  that  tlie  defendant 
fraudulently  contracted  the  debt,  or  crimi- 
nally incurred  the  obligation,  it  would  be 
held  bad  on  demurrer.  No  citation  of  au- 
thority or  process  of  elaborate  reasoning  is 
needed  to  show  that,  in  such  case,  the  charge 


of  fraud  or  criminality  is  but  the  conclusion 
of  the  pleader.  The  court  would  require  of 
him  to  state  the  facts  which  are  supposed  to 
constitute  the  fraud  or  crime.  If  this  be  a 
reasonable  requirement,  and  it  is  exacted  be- 
fore the  court  will  even  hear  the  evidence 
upon  which  the  plaintiff  proposes  to  take  the 
property  of  the  defendant,  or,  indeed,  before 
the  court  will  compel  the  defendant  to  an- 
swer the  accusation,  why  is  it  not  the  law 
that  the  plaintiff  in  attichment  shall  conform 
to  the  same  rule  before  he  seizes  the  proper- 
ty of  the  defendantiP  Upon  what  principle 
of  jurisprudence  is  a  ministerial  officer  au- 
thorized to  issue  a  writ  foi;  the  seizure  of 
property  upon  an  allegation  in  an  aOidavit 
which,  if  embodied  in  an  action  proper,  a 
judicial  officer  would  not  require  a  defendant 
to  answer? 

It  is  one  of  the  elemental  rules  that  there 
shall  be  a  correspondence  between  the  alle' 
gata  and  the  probata.  If  the  naked  charge 
that  a  defendant  criminally  contracted  a  debt 
be  an  allegation  of  fact,  as  distinguished  from 
a  conclusion  of  law  and  of  fact,  then  it  would 
logically  follow  that,  if  the  defendant  were 
allowed  by  statute  to  file  a  traverse  of  the 
affidavit,  and  did  so  file  it,  the  plaintiff,  to 
maintain  his  side  of  the  issue,  neied  only  in- 
troduce a  witness  who  would  testify,  in  hoc 
verba,  "the  defendant  did  criminally ' con- 
tract the  debt."  In  opposition,  the  defend- 
ant would  introduce  a  witness  who  would 
testify,  in  hcec  verba,  "tiie  defendant  did  not 
criminally  contract  the  debt."  Is  it  not  ap. 
parent  that  there  would  then  thus  be,  not 
simply  the  anomaly,  but  the  absurdity,  of  a 
trial  before  the  court  without  a  single  fact 
having  been  put  in  issue,  or  a  single  fact 
stated  by  a  witness?  Would  it  be  anything 
more  than  an  investigation  by  a  judicial  tri- 
bunal of  the  private  opinions  of  a  number  of 
citizens? 

Without  meaning  to  decide  these  ques- 
tions conformably  to  the  line  of  reasoning 
presented,  (since  it  is  not  necessary  that  a 
decision  be  made,)  it  does  nevertheless  seem 
imperative  that  there  should,  in  the  affidavit, 
be  an  averment  of  the  facts  conducing  to 
show  the  fraud  or  crime,  when,  as  in  the 
case  at  bar,  the  affiant  charges  only  that  he 
believes,  and  has  good  reason  to  believe,  that 
the  defendant  has  perpetrated  this  wrong. 
Let  us  subject  the  statute  to  a  brief  analysis. 
The  clerk  shall  issue  tlie  order  of  attachment 
when  an  affidavit  is  filed  showing,  among 
other  things,  that  some  one  of  the  grounds 
for  attachment  exists,  or  that  affiant  has  good 
reiison  to  believe,  and  does  believe,  that  one 
of  them  exists.  If  the  affiant  chooses  to  avail 
himself  of  ouly  the  latter  part  of  the  statute, 
there  must  be  in  the  showing  these  two 
things:  (1)  the  belief;  (2)  a  gwA  reason  for 
the  belief.  With  respect  to  the  first,  it  may 
be  said  that  affiant's  statement  of  it  is  suf- 
ficient. He  is  entitled  to  speak  of  the  im- 
pressions upon  or  the  state  of  his  own  mind. 
It  is  but  a  declaration  of  his  own  thought. 
But,  with  respect  to  the  second,  a  difCetent 
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rule  prevails.  His  affidavit  must  show  a 
good  reason  to  believe  tbnt  the  ground  exists; 
that  is,  that  the  fraud  was  perpetrated.  Is 
this  good  reason  sbowu  by  afliant's  decla- 
ration' that  he  has  a  good  reason?  It  would 
be  a  unique  process  of  reasoning  which 
would  force  the  conclusion  that  a  goml  reason 
for  a  belief  is  shown  to  exist  because  it  is  said 
to  exist.  In  what  way  must  an  aftlant  show 
that  be  has  good  reason  to  believe  that  an  act 
has  been  committed  in  a  manner  which  makes 
it  criminal?  Upon  a  plain  dictate  of  common 
reason  it  can  be  shown  In  but  one  way,— to 
state  the  circumstances  and  manner  of  doing. 

Presenting  the  substance  and  meaning  of 
the  statute,  as  applied  to  the  case  at  bar,  it  Is 
this:  The  plaintiff  may  have  its  order  of  at- 
tachment Issued  if  it  will  file  with  the  clerk, 
an  affidavit  which  will  show  that  it  has  a 
good  retiflon  to  believe  that  the  defendants 
fraudulently  contracted  the  debt  on  which 
they  are  sued.  It  will  be  observed  that  the 
language  of  the  statute  is  not  that  the  affi- 
davit shall  state  or  allege,  bnt  that  it  shall 
"show."  The  two  words  are  not  synony- 
mous. Webster  defines  "show "In  its  tran- 
sitive sense, — the  sense  in  which  it  is  used 
in  the  statute, — thus:  to  exhibit  or  present  to 
view;  to  cause  to  see;  to  make  apparent  or 
clear,  by  evidence,  testimony,  or  reasoning; 
to  prove;  to  give  the  reason  and  explanation 
of;  to  manifest;  to  evince.  So  it  is  that  tlie 
statute  might  rea'l,  without  change  of  mean- 
ing, "the  plalntift  shall  exhibit  a  good  reason 
for  his  belief,  or  he  shall  make  apparent  or 
cleiir  by  affidavit  that  he  has  a  good  reason  to 
believe  the  defendant  has  fraudulently  con- 
tracted the  debt. " 

Now,  an  affidavit  is  one  form  of  present- 
ing testimony.  Section  2609  declares:  "Tes- 
timony of  witnesses  may  be  taken — First,  by 
affidavit;  »ei-ond,  by  deposition;  third,  by 
oral  examination."  Section  2610defines  each 
thus:  "An  affidavit  is  a  written  declaration 
under  oath,  made  without  notice  to  the  ad- 
verse party ;  a  deposition  is  a  written  decla- 
ration under  oath,  made  upon  notice  to  the 
adverse  party;  and  oral  testimony  is  that  de- 
livered from  the  lips  of  the  witness."  It 
will  be  noticed  that  the  only  difference  be- 
tween an  affidavit  and  a  deposition  is  that 
one  is  made  without  and  the  other  with  no- 
tice. Now,  suppose  the  statute,  instead  of 
conferring  power  upon  the  clerk  to  issue  the 
writ  when  an  affidavit  is  flled,  should  confer 
that  power  when  a  deposition  is  Bled,  show- 
ing good  reason  for  deponent's  belief  that  the 
defendant  In  attachment  had  fraudulently 
contracted  the  debt;  and  suppose,  further, 
that  the  deponent  should  testify  only  that  be 
did  believe,  and  had  good  reason  to  believe, 
such  fact  existed.  Could  a  rational  doubt  be 
entertained  that  such  testimony  would  be  in- 
competent? The  difference  between  the  two 
forms  of  testimony  rests  wholly  on  the  ques- 
tion of  notice.  Why  should  a  particular 
form  of  statement  be  held  competent  when 
made  in  an  affidavit,  and  at  the  same  time 
held  grossly  incompetent  when  embraced  in 


a  deposition  ?~  It  is  no  response  to  this  to  say 
that  the  question  of  the  relevancy  or  compe- 
tency of  testimony  cannot  arise  in  such  case. 
It  does  arise.  The  statute  expressly  declares 
that  the  attachment  can  Issue  only  upon  an 
affidavit.  Another  statute  declares  that  an 
affidavit  Is  one  of  the  forms  of  taking  or  pre- 
senting testimony,  and  so  it  results  that, 
where  the  law  declares  that  a  fact  shall  l)e 
shown  by  affidavit,  it  means  that  it  shall  be 
shown  by  testimony.  It  would  seem  idle  to 
enlarge  further,  by  affirming  what  is  univers- 
ally concede<l,  that  when  a  fact  is  to  be  shown 
by  testimony,  competent  testimony,  and  no 
other  sort,  can  be  lawfully  considered  or  acted 
upon. 

If  the  law  had  made  it  a  ground  of  attach- 
ment thata  debtor  had  violated  the  reven  ue  law 
or  the  stock  law,  or  any  other  general  law,  with 
permission  to  a  creditor  to  have  his  writ  upon 
tiling  an  affidavit  showing  that  he  had  good 
reason  to  h^lieve  that  his  debtor  was  guilty 
of  one  or  the  other,  and  pursuant  to  this  the 
creditor  should  make  his  affidavit  statin'g  that 
the  debtor  had  violated  the  stock  law,  would 
any  judicial  tribunal  hold  such  testimony 
competent  for  any  purpose?  I  perceive  no 
difference  in  principle  between  this  and  the 
case  under  consideration.  We  cannot  afford 
to  indulge  the  presumption  that  the  legislature 
intended  to  alter  the  established  rules  of  evi- 
dence In  favoritism  towards  extraordinary 
remedies.  We  have  no  warrant  to  say  that 
the  legislature  designed  to  authorize  the  issu- 
ance of  an  attachment  upon  a  character  of 
testimony  which  would  receive  judicial  con- 
demnation In  any  other  procedure  wherever 
the  common  law  has  taken  root. 

The  proposition  here  advanced  may  be 
sumiuarlzed  thus:  The  affidavit  of  an  attach- 
ing creditor  is  obviously  something  more  than 
a  piece  of  paper,  and  must  be  classified.  It 
is.  In  its  nature  and  intendment,  either  a 
pleading  or  it  is  testimony.  In  assigning  it 
according  to  its  legal  relations,  it  must  fall 
under  the  one  head  or  the  other,  if,  indeed,  it 
may  not  properly  fall  under  both.  If  the 
former,  then  its  sufficiency  must  be  tested  by 
the  rules  of  pleading;  if  the  latter,  then  by 
the  rules  of  evidence.  It  is  needless  to  re- 
peat that  the  application  of  either  test  reveals 
the  defect. 

The  Ohio  cases  cited  supra  are  not  in  con- 
flict with  these  views,  excepting  the  dicta 
contained  in  the  reasoning  of  the  court.  In 
Coston  v.  Paige,  9  Ohio  St.  397,  the  ground 
of  attachment  was  a  disposition  of  property 
with  intent  to  defraud.  In  Harrison  v.  King, 
Id.  388,  the  plaintiff  alleged  that  one  of  the 
defendants  was  about  to  remove  his  property, 
which  would  have  the  effect  to  delay  the  col- 
lection of  the  debt.  In  Emniitt  v.  Yeigh, 
12  Oliio  St.  835,  the  plaintiff  charged  tliat 
the  defendant  had  conveyed  his  property  to 
his  son  with  the  intent  to  defraud  his  credit- 
ors. In  each  case  the  supreme  court  held 
that  a  statement  of  a  ciiuse  for  an  order  of 
attachment,  made  in  the  language  of  the  stat- 
ute, is  sufficient.     This  general  principle 


Digitized  by 


Google 


Wyo.) 


FIRST  NAT.  BANK  t>.  SWAN. 


747 


roust,  however,  be  confined  to  the  particular 
facts  of  the  cases  decided.  There  is  nothing 
to  show  that  it  was  intended  to  be  of  univers- 
al application,  and,  if  so  intended,  it  would 
possibly  be  regarded  as  a  dictum,  even  by 
the  Ohio  courts,  except  as  to  those  cases 
where  tlie  same  grounds  of  attachment  exist- 
ed, or  other  grounds  bearing  towards  them  a 
strong  legal  analogy.  In  none  of  these  cases 
was  the  ctmrge  made  that  the  defendant  fraud- 
ulently contracted  the  debt,  nor  did  the  affi- 
ant rest  his  allegation  upon  a  belief,  and  its 
reasonableness,  that  the  cause  existed. 

In  "Wheeler  v.  Farmer,  38  Cal.  203,  the  su- 
preme court  holds  that  it  is  not  necessary  for 
the  aSBant  to  state  the  probative  facts  req- 
uisite to  establish  the  ultimate  facta.  But 
it  does  not  appear  from  the  opinion  what 
ground  of  attachment  was  relied  on,  nor  does 
it  appear  that  there  is  any  statute  in  that 
state  allowing  the  affiant  to  simply  charge 
that  he  has  good  reason  to  believe  that  the 
cause  exists.  The  court  bases  its  opinion 
seemingly  on  the  phraseology  of  the  statute', 
without  quoting  it,  and  uses  tliis  language: 
"Under  our  statute,  it  is  the  duty  of  the  cleric 
of  the  court  in  which  the  suit  is  commeDced 
to  issue  the  writ  upon  the  filing  by  the  plain- 
tiff of  an  affidavit  stating  the  ultimate  facts 
in  the  language  of  the  statute."  By  the 
words  "ultimate  facts"  it  is  understood  is 
meant  the  ground  of  attachment  in  manner 
and  form  as  expressed  by  the  statute.  And 
so  this  case  decides  nothing  more  than  that  the 
statute  expressly  and  imperatively  requires 
the  clerk  to  issue  the  writ  when  the  words  of 
the  statute  are  employed.  His  duty  to  do  so 
is  by  virtue  of  an  unequivocal  mandate  im- 
posing that  obligation. 

The  case  of  Davidson  v.  Hackett,  49  Wis. 
186.  5  N.  W.  liep.  459,  is  more  pertinent  to 
the  issue  here  involved  than  the  other  cases 
cited,  and  tends  quite  forcibly  to  sustain  the 
contention  of  counsel  for  plaintiff.  In  that 
case  the  attaching  creditor,  following  the 
language  of  the  Wisconsin  statute,  made  affi- 
davit that  be  had  good  reason  to  believe  that 
the  defendant  has  assigned,  disposed  of,  and 
concealed  his  property  with  intent  to  defraud 
his  creditors.  The  defendant  filed  a  traverse 
denying  that  he  had  assigned,  or  disposed  of, 
or  concealed  his  property  with  such  intent. 
On  proof  heard  as  to  the  issue  thus  joined, 
the  court  below  discharged  the  attachment, 
and  the  creditors  appealed.  The  supreme 
court  affirmed  the  judgment  of  the  circuit 
court.  In  the  former  court  counsel  for  ap- 
pellants contended  that  the  issue  was  not 
whether  the  defendant  had  in  fact  disposed 
of  his  property  with  fraudulent  intent,  but 
whether  the  creditors  had  good  reason  to  be- 
lieve tliat  he  had;  arguing  that  if  the  credit- 
01-8  had  sufficient  reason  to  induce  this  belief, 
no  matter  how  radically  they  were  mistaken 
in  fact,  tlien  the  court  should  have  sustained 
the  attachment.  In  combatting  this  argu- 
ment, the  supreme  court  used  this  language: 
"If  we  make  the  proper  distinction  between 
the  grounds  upon  which  the  law  authorizes 


the  attachment  to  issue,  and  what  proof 
must  be  made  of  the  existence  of  such  grounds 
before  the  attachment  can  issun,  there  is  no 
difficulty  in  giving  the  statute  its  proper  con- 
struction. The  existence  of  certain  facts 
justifies  the  creditor  in  attaching  his  debtor's 
property  befoi-e  he  obtains  judgment  upon 
his  claim  against  him,  and  before  it  has  been 
judicially  determined  that  he  has  in  fact  any 
just  claim  against  his  alleged  debtor.  *  *  * 
It  is  clear  that  the  legislature  makes  the  ex- 
istence of  some  one  of  the  facts  above  stated 
necessary  in  order  to  justify  the  issuing  of  the 
writ  of  attachment;  but  as  the  delay  which 
would  necessarily  follow  if  the  existence 
of  such  facts,  or  any  one  of  them,  were  re- 
quired to  be  established  by  judicial  inquiry 
before  the  attachment  issued,  might  defeat 
the  very  object  sought  to  be  obtained  by  the 
writ,  the  legislature  have  said  that  the  writ 
may  issue  in  the  first  instance,  without  ple- 
nary proof  of  their  existence;  that,  for  the 
purpose  of  issuing  the  writ  and  seizing  the 
property  of  defendant  thereon,  it  should  be 
sufficient  proof  of  the  existence  of  such  fact 
or  facts,  if  the  plaintiff,  or  some  one  in  his 
belialf,  shall  make  an  ex  parte  affidavit  of 
their  existence,  or  that  he  has  good  reason  to 
believe  that  they  do  exist,  without  stating 
any  facts  or  grounds  upon  which  his  knowl- 
edge or  belief  is  founded." 

With  the  greatest  possible  respect  for  this 
opinion,  and  conceding  to  it  much  weight  of 
authority,  it  seems  to  me  that,  in  that  line  of 
reasoning  by  which  it  characterizes  the  delay 
following  a  judicial  inquiry  as  to  the  exi^ 
ence  of  facts  as  possibly  destructive  of  the 
end  sought  to  be  obtained  by  the  writ,  the 
court  confuses  the  doctrine  of  pleading  the 
facts  with  the  practice,  always  reprehensible, 
of  pleading  the  evidence  by  whicli  the  facts 
are  to  be  sustained.  It  is  not  held  by  any 
one  that  there  should  be  "plenary  proof"  of 
the  existence  of  the  fact  alleged  before  the 
writ  issues.  No  authority,  or  even  dictum, 
can  be  found  advancing  the  doctrine  that,  to 
authorize  the  issuance  of  an  attachment  under 
statutes  similar  to  those  of  Wisconsin  and 
Wyoming,  there  should  first  be  a  judicial  in- 
quiry into  the  sufficiency  of  the  evidence  re- 
lied upon  to  sustain  the  writ.  In  assailing 
this  position,  it  is  more  probable  that  the 
court  combats  without  an  adversary.  But 
I  do  hold  that  in  every  proceeding  by  which 
property  is  to  be  taken  or  seiz^,  whether 
that  proceeding  be  by  action  or  in  that  form 
known  as  "special,"  the  spirit  of  the  law, 
and  a  fair  iuterpretation  of  its  letter,  require 
that  some  fact—not  an  inference  or  conclu- 
sion from  a  supposed  state  of  facts,  predicated 
upon  an  affiant's  statement  that  he  has  good 
reason  to  l)elieve  his  inference  is  correct, 
but  that  some  fact — be  alleged  in  direct,  une- 
quivocal language,  which,  if  it  be  found  to 
exist,  will  render  the  defendant  amenable  to 
the  process  of  the  law.  A  fact  charged  is  one 
thing;  the  evidence  which  will  support  the 
charge  is  another.  The  first  is  a  thing  to  be 
averred;  the  second,  a  thing  to  be  omitted 
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from  averment.  To  a  certain  extent,  I  am 
in  aiccord  with  tlie  Wisconsin  court,  but  am 
unable  to  perceive  that  its  line  of  arguiDent 
applies  to  the  issue  in  this  case.  Proceeding 
further,  the  court  says:  "There  is  every  rea- 
son, therelore,  wliy  the  issue  upon  the  trav- 
erse should  put  in  issue  the  fact  of  the  fraud 
^  or  other  ciitise,  and  not  the  belief,  or  good 
reason  for  the  belief, of  the  plaintiff  as  to  its 
existence.  The  language  of  the  statute  it- 
self would  seem  to  leave  little  doubt  as  to 
what  is  put  in  issue."  The  statute  is  then 
quoted,  and  the  court,  interpreting  tlie  stat- 
ute, continu  a:  "These  facts  [put  in  issue  by 
the  traverse]  are  *  *  *  that  the  defend- 
ant is  a  non-resident  of  the  state,  or  that  he 
has  committed  some  one  or  more  of  the 
fraudulent  acti  enumerated  in  the  statute. 
It  clearly  is  not  a  material  fact,  within  the 
liieaniug  of  that  section,  vyliether  the  person 
making  the  affidavit  knows,  or  has  good  rea- 
son to  believe,  that  such  facts  exist." 

Under  the  Wisconsin  statute,  which  allows 
a  traverse  to  be  filed  by  the  defendant,  and 
which  limits  the  traverse  to  tin  negation  of 
the  ground  of  attachment,  as  distinguished 
from  the  affidavit  made  to  procure  tlie  issu- 
ance of  the  writ,  the  opinion  of  ttie  court  that 
the  issue  is  upon  the  cause,  and  not  upon  the 
statement  of  that  cause,  seems  to  be  fault- 
less. But  how  far  that  opinion  may  be  ac- 
cepted as  a  general  authority  iMon  cognate 
questions  depends  chiefly,  if  noi  wholly,  up- 
on the  measure  of  conformity  of  the  statutes 
ot  other  jur.sdictions  to  the  Wisconsin  stat- 
ute. Suppose  the  Wisconsin  stai  ate  had  read, 
as  do  the  slatiues  of  someotlierRoates:  "The 
defendant  may  Gle  his  affidavit  denying  all 
orany  of  the  statements  of  the  affidavit  on 
which  the  atlnchraent  is  issued,  and  there- 
upon the  attac  hment  shall  be  con  Idered  con- 
troverted, and  the  affidavits  of  plaintiff  and 
defendant  shull  be  regarded  as  tli°  pleadings 
concerning  the  attachment,  and  have  no 
other  efTect."  In  such  case,  wo'dd  not  the 
issue  necessarily  be  that  which  i.i  made  by 
the  traverse?  They  are  the  pleadings  on  the 
attachment  'minch  of  the  case,  and  the  object 
of  all  pleading  is  the  production  or  an  issue. 
If  the  issue  be  one  which  the  court  cannot 
try.  or  which  Is  not  determinate  of  the  rights 
of  one  party  or  the  other,  then  tho  plcHdings 
are  defective.  If  the  plaintiff  tenders  a  false 
issue,  and  it  Is  accepted,  or,  in  othnr  words, 
if  he  makes  his  charge  in  such  form  as  that 
the  charge  dois  not  conform  to  the  statutory 
ground  of  attachment,  and  the  defendant 
elects  to  meet  the  charge  as  made,  by  Qling 
his  traverse,  then  mList  the  plaintilC  suffer 
the  consequences  of  his  own  mistake. 

Now,  the  Wyoming  Code  contains  no  stat- 
ute expressly  allowing  the  defendant  to  file  a 
traverse  either  of  the  ground  of  attachment, 
or  of  the  statements  of  the  plaintiff  made  in 
his  affidavit  for  the  writ  of  attachment.  The 
only  provisions  tending  in  this  direction  are 
found  in  sections  2910, 2911.  The  first  reads: 
"The  defendants  may  at  anytime  before  judg- 
ment, upon  reasonable  notice  to  plaintiff, 


move  to  discharge  the  attachment  as  to  the 
whole  or  any  of  the  property  attached." 
Seconc!:  "When  the  motion' is  made  upon 
affidavits  on  the  part  of  the  defendant,  or 
papers  and  evidence  in  the  ca.se,  but  not  oth- 
erwise, the  plaintiff  may  oppose  the  same  by 
affldavics  or  other  evidence,  in  addition  to  the 
evidence  on  which  tiie  order  of  attachment 
is  made. " 

From  these  provisions.  It  appears  that  tlie 
defenilant  is  required  to  proceed  by  motion, 
and  that  any  affidavit  used  by  him  is  to  be 
taken,  not  as  a  "traverse,"  in  the  technical 
sense  of  that  word,  but  as  an  instrument  of 
evidence.  But  the  motion  to  discharge  which 
is  allowed  is,  in  its  functions  and  office,  sim- 
ilar to  a  demurrer,  if  based  upon  defects  ap- 
parent on  the  record.  If  the  plai  ntiff  should 
omit  an  averment  of  the  justice  or  amount  of 
his  claim,  this  motion  would  reach  the  de- 
fect; otherwise  the  action  of  the  clerk  in 
issuing  the  writ  would  be  conclusive,  and 
the  defendant  would  be  remediless.  In  the 
case  at  bar,  the  defendants  did  flleannfBdavit 
attempting  to  deny  the  grounds  of  attach- 
ment, but,  as  we  have  seen,  this  was  not  per- 
missible, its  sUch.  Some  of  the  denials  were 
too  broad,  and  put  nothing  in  issue.  They 
were  fat iilly  defective,  in  this:  that  the  de- 
ninls  of  the  grounds  of  attachment  were  con- 
junctive, instead  of  disjunctive.  But,  be- 
sides this,  the  defendants  availed  themselves 
of  the  privilege  of  making  a  motion  to  dis- 
charge ujion  the  ground  of  insufficiency  of 
plaintiff's  affidavit.  What  question  is  tliere- 
foreralsed  by  such  motion?  By  fair  analogy, 
it  seems  that  every  question  arising  out  of 
the  record  is  raised  upon  which  depended 
the  plaintiff's  risht  to  have  an  attachment 
issued.  Upon  what  does  that  right  depend? 
Clearly,  as  mitch  upon  plaintiff's  obligation 
to  make  an  affidavit  in  proper  form,  as  upon 
the  independent  fact  that  the  defendants  have 
committed  some  act  obnoxious  to  the  law. 
In  this  view  of  the  matter,  the  principles  of 
Davidson  v.  Hackett,  supra,  are  without  ap- 
plication. There  a  formal  traverse  was  al- 
lowed and  iHed.  The  issue  was  made  up, 
and,  according  to  statute,  it  was  confined  to 
the  alleged  ex  isteiice  of  the  ground  of  attach- 
ment, and  did  not,  and  could  not,  reach  the 
manner  and  form  in  which  that  ground  wa^ 
charged  in  the  affidavit.  While  the  form  ul 
procedure  under  the  Wyoming  statute  may 
not  be  quite  so  systematic,  and  the  statute 
itself  may  not  be  expressed  with  that  accn- 
'■  racy  of  language  necessary  to  convey  unmis- 
takable meaning,  by  giving  to  it  a  fair  and 
reasonable  Interpretation,  it  Is  broader  in  its 
scope  than  the  Wisconsin  statute,  and  will 
enable  the  defendant  to  avail  himself  of  every 
defect  in  the  proceeding  of  the  attaching  cred- 
itor. 

The  foregoing  views  relate  to  the  opinion 
I  entertain  as  to  the  sufficiency  of  the  affida- 
vit filed  by  the  plaintiff,  and  would  constrain 
me  to  the  contusion  that  the  judgment  of 
the  district  com  I  should  be  affirmed,  except 
for  one  thing.    In  the  court  below  thede' 


Digitized  by 


Google 


Wyo.) 


FIEST  NAT,  BANE  e.  SWAN. 


749 


fendant  filed  hisconnter-affidaTit,  embodying 
in  it  a  motion  to  discharge  the  attachment 
because  of  insnfflciency  of  the  affidavit  of  the 
plaintiff.  As  the  record  suiBciently  discloses, 
tlie  court  was  not  at  any  time  asked  by  de- 
fendant to  adjudicate  this  qaestion,  and  it 
did  not  pass  upon  it,  either  at  the  beginning 
of  the  trial  of  the  grounds  of  attachment  nor 
in  the  rendition  of  final  judgment.  Both  par- 
ties proceeded  at  once  to  try  the  questions  of 
fact  which  were  raised,  and  no  attention 
seen^s  to  have  been  gi  ven  by  any  one  to  the 
motion  to  discharge  upon  the  ground  that  the 
affidavit  of  plaintiff  wasinsutlicient.  I  thinic 
that  this  omission  to  request  the  action  of  the 
court,  and  consenting  to  proceed  to  an  inves- 
tigation of  the  facts,  may  be  likened  to  the 
failure,  for  instance*  of  a  defendant  who  has 
filed  a  demurrer  to  a  pleading  supposed  to  be 
bad  for  merely  formal  defects,  and  fails  or 
omits  to  ask  the  court  toruleuponit,  but  files 
his  answer,  and  voluntarily  proceeds  to  trial. 
In  such  case  the  defendant  is  deemed  to  have 
waived  his  demurrer,  and  cannot,  after  ver- 
dict and  judgment,  be  heard  upon  the  grounds 
alleged  in  his-demurrer.  The  rule  would  be 
different  if  it  went  to  the  jurisdiction  of  the 
court  or  to  the  cause  of  action.  Here  the 
question  raised  by  the  motion  was  one  relat- 
ing to  form.  It  was  not  relied  on  below,  a 
ruling  was  not  asked,  and  none  was  made. 
I  must  therefore  conclude  that  it  was  waived, 
and  that  this  cause  must  be  considered  and 
decided  independently  of  it. 

Counsel  for  defendant  In  error  contend  that 
the  judgment  should  be  affirmed  because  the 
plaintiff  did  not  make  a  motion  for  a  new  trial. 
This  was  not  necessary.  The  issue  tried  by 
the  court  was  not  one  of  fact  or  of  law  aris- 
ing out  of  the  pleadings.  Section  2652 
defines  a  new  trial  as  a  "re-examination  in 
the  same  court  of  an  issue  of  fact  after  a  ver- 
dict by  a  jury,  a  report  of  a  referee  or  master, 
or  a  decision  by  the  coui-t;"  and  the  sixth 
subdivision  of  the  same  section  provides  that 
a  new  trial  may  be  granted  upon  the  ground 
that  "the  verdict,  report,  or  decision  is  not 
susbiined  by  sufficient  evidence,  or  is  contrary 
to  law."  Bearing  in  mind  that  a  new  trial 
is  as  thus  defined, — that  is,  that  it  is  a  re- 
examination of  the  same  Issues  previonsly 
tried, — it  becomes  important  to  know  what 
is  meant  by  a  trial  and  by  an  issue,  in  the 
legal  acceptation  of  those  words.  Section 
2514:  "A  trial  is  a  judicial  examination  of 
the  issues,  whether  of  law  or  of  fact,  in  an 
action  or  proceeding."  Section  2515:  "Issues 
arise  on  the  pleadings  where  a  fact  or  conclu- 
sion of  law  is  maintained  by  one  party,  and 
controverted  by  the  other.  They  are  of  two 
kinds :  Fit'st,  of  law ;  second,  of  fact. "  From 
these  provisions,  and  from  the  sections  which 
follow  those  quoted,  it  seems  clear  that  the 
action  of  a  court  in  hearing  and  determining 
a  motion  to  discharge  an  attachment  is  not, 
in  a  strictly  legal  sense,  a  trial,  and  therefore 
the  action  of  the  court  may  be  reviewed  in 
error,  if  the  entire  record,  including  the  final 
judgment  in  the  cause,  is  brought  up,  although 


I  a  motion  for  a  new  trial  was  not  made  below. 
Of  the  grounds  of  attachment  alleged,  the 
first  about  which  there  seems  to  be  serious 
controversy  is  thsit  the  defendants  fraudulent- 
:  ly  incurred  the  obligation  to  recover  the  pay- 
ment of  which  the  action  is  brought.  The 
'  note  is  dated  April  28,  1887.  From  the  tes- 
]  timony  it  appears  to  be  the  renewal  of  a  note, 
or  several  notes,  which  the  plaintiff  had  held 
i  against  the  defendants  for  perhaps  one  or 
j  more  years  prior  to  that  date.  In  tlie  renewal 
I  of  the  note,  Lafrentz  acted  as  the  agent  of 
the  defendants  Alexander  and  Thomas  Swan, 
who  were  absent  at  the  time,  and  he  affixed 
their  sig'iatures  to  the  note.  It  is  satisfac- 
torily shown  that  his  agency  for  this  purpose 
was  full  and  complete.  The  only  testimony 
offered  on  this  head  was  that  of  the  president 
of  the  bank.  On  direct  examination,  the  fol- 
lowin.'i;  questions  and  answers  appear  in  the 
bill  of  exceptions,  which  is  all  of  the  testi' 
monv  elicited  by  the  plaintiff  on  the  subject 
of  fraudulent  representations:  "Question. 
While  the  negotiations  were  in  progress  in 
relation  to  the  renewal  of  this  paper,  state 
what,  if  anything,  was  said  by  you  to  Mr. 
Lafrentz  In  relation  to  the  financial  standing 
of  Swan  Bros.,  and  what,  if  any,  reply  was 
made.  Answer.  I  asked  lifr.  Lafrentz  the 
direct  question,  what  kind  of  condition  they 
were  in.  Tie  replied  that  he  had  recently 
taken  off  a  balance  sheet  of  Swan  Bros.,  and 
that  they  were  worth  $800,000,  over  and 
Hbove  their  liabilities.  Q.  What  further  did 
you  ask  him?  A.  I  asked  him  what  it  con- 
sisted of.  He  said:  'Good  property;  stocks 
and  other  property,  figured  at  a  fair  valua- 
tion.' Q.  Now  you  may  state  what,  if  any- 
thing, induced  yon  to  renew  the  paper.  A. 
The  representations  made  by  Mr.  Lafrentz." 
On  cross-examination,  the  witness  stated  that 
the  renewal  was  not  made  entirely  on  the 
strength  of  this  representation,  but  partly  on 
a  representation  Alexander  Swan  had  previ- 
ously made,  that  in  a  few  days  money  would 
come  to  him  from  England,  with  which  he 
would  pay  a  considerable  portion  of  bis  in- 
debtedness to  the  bank. 

On  this  testimony  a  question  may  be  made. 
When  did  the  Swan  Bros,  incur  the  obliga- 
tion to  pay  this  debt?  Was  it  at  the  lime  of 
the  renewal  of  the  note,  or  at  the  time  the 
debt,  of  which  the  renewal  note  is  but  an  evi- 
dence, was  created?  It  may  be  argued  with 
some  force  that  it  was  when  the  debt  was 
first  created.  It  was  then  that  the  considera- 
tion was  received.  The  obligation  to  pay  the 
debt  was  concurrent  with  the  obtaining  of 
the  money.  The  note  first  executed  was  but 
the  contemporaneous  evidence  of  the  obliga- 
tion, and  the  note  renewed  only  a  substituted 
memorial  of  the  original  transaction.  When 
this  note  was  renewed,  the  consideration  had 
actually  passed,  and  with  the  receipt  of  that 
consideration  the  resulting  obligatlDn,  con- 
tinuing in  undiminished  force  and  perpetuat- 
ed in  the  renewal,  instantaueously  arose.  It 
would  therefore  follow,  if  this  view  be  cor- 
rect, that  fraudulent  representations,  made 
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at  the  time  of  or  pending  the  negotiations  for 
renewal,  would  fail  to  establisli  the  proposi- 
tion tliat  ttie  obligation  to  pay  the  debt  was 
fraudulently  incurred.  But,  waiving  further 
consideration  of  this  particular  topic,  and  as- 
suming that  the  obligation  was  incurred 
when  the  note  was  renewed,  does  the  evi- 
dence show  the  fraud  cliarged? 

To  constitute  a  fraud  through  the  practice 
of  which  another  is  induced  to  transfer  value, 
there  must  be  something  more  than  false  rep- 
resentation. The  representation  may  be 
false,  it  may  be  made  to  induce  action,  and 
it  may  be  acted  on ;  it  may  be  as  to  a  matter 
exclusively  within  the  speaker's  knowledge, 
— and  yet'it  may  not  amount  to  actual  fraud 
in  law.  The  materiality  of  representation  is 
a  factor  not  to  be  eliminated.  The  represen- 
tation must  be  as  to  a  material  fact,  which 
is  acted  on  by  the  complainant  to  his  damage, 
and  reasonably  believed  by  him  to  be  true. 
A  statement  which  is  but  an  expression  of 
an  opinion  has  never,  unless  in  exceptional 
and  peculiar  cases,  been  held  to  be  the  rep- 
resentation of  a  fact.  Judicial  decisions 
throughout  the  country,  to  the  effect  that  rep- 
resentations of  value,  or  expressions  involv- 
ing deduction  and  caJculation,  though  false, 
do  not  imply  legal  fraud,  are  so  numerous 
that  they  need  not  be  cited.  The  representa- 
tion made  by  Lafrentz  that  the  Swan  Bros, 
were  worth  $800,000,  over  and  above  tlieir 
liabilities,  and  that  this  worth  consisted  of 
property  and  stocks  figured  at  a  fair  value, 
is,  in  its  most  pronounced  form,  an  expres- 
sion of  opinion  as  to  values, — an  opinion,  too, 
which  is  based  on  paper  calculation,  and  the 
estimated  price  of  stocks.  Nordoes  it  appear 
from  the  testimony  that  the  bank  otBcer  made 
any  inquiry  of  Lafrentz  as  to  the  location  of 
the  property,  or  the  habitat  of  the  corpora- 
tions in  which  the  stock  was  held,  nor  as  to 
the  income  or  dividends  of  either  of  them .  A 
party  about  to  consummate  a  contract  by 
which  he  parts  from  property  cannot,  when 
the  opportunity  is  before  him,  and  there  is 
nothing  in  the  situation  of  the  parties  to  pre- 
vent investigation,  decline  to  prosecute  a  rea- 
sonably diligent  inquiry,  refuse  to  exercise 
his  own  judgment,  and  then  be  heard  to  com- 
plain of  an  imposition  or  fraud  practiced  on 
him.  Besides,  as  it  appears  from  this  offi- 
cer's testimony,  he  did  not  rely  entirely  on 
Lafrentz's  representntions.  '  They  may  have 
been  persuasive,  but  they  were  not  convinc- 
ing nor  controlling.  His  reliance  in  part 
was  on  a  previously  made  promise  of  Alex- 
ander Swan  that,  when  some  money  should 
come  from  England,  he  would  pay  030.000 
on  his  general  indebtedness  to  the  bank.  It 
is  sufficient  to  remark  concerning  this  state- 
ment of  Swan's,  even  if  it  had  been  made  at 
the  time  of  the  renewal,  that  it  was  not  a 
representation,  but  a  promise.  "No  equita- 
ble estoppel  arises  from  a  mere  promise."  2 
Pom,  Eq.  Jur.  §  877,  and  note.  A  repre- 
sentation which  is  promissory  in  its  nature, 
which  relates  to  the  future,  or  which  depends 
<ipon  contingencies  wliich  may  or  may  not 


happen,  furnishes  no  foundation  for  a  claim  of 
fraud  or  deceit.  Thorwegan  v.  King,  111  U. 
S.  549, 4  Sup.  Ct.  Rep.  529.  Moreover,  from 
anything  to  the  contrary  which  appears  in 
the  record.  Swan  may  have  kept  this  prom- 
ise. He  may  have  paid  this  {Mrticular  sum 
on  his  general  indebtedness,  and,  while  it  is 
wholly  immaterial  whetlier  he  did  or  not,  it 
may  be  presumed  that  he  did,  since  nothing 
in  the  record  shows  to  the  contrary. 

The  next  inquiry  is,  did  Alexander  and 
Thomas  Swan,  or  either  of  them,  dispose  of 
property  with  intent  to  defraud  creditors? 
On  the  14th  day  of  May,  1887,  acknowledg- 
ing their  insolvency,  they  executed  an  assign- 
ment of  their  property  for  the  equal  benefit 
of  their  creditors.  It  is  shown  by  the  evi- 
dence that  the  larger  per  cent,  of  this  indebt- 
edness was  in  existence  some  years  anterior 
to  the  date  of  assignment,  and  that  it  amount- 
ed to  hundreds  of  thousands  of  dollars.  On 
the  18th  day  of  August,  1886,  Thomas  Swan 
purchased,  for  the  sum  of  $6,000,  two  im- 
proved lots  in  the  city  of  Cheyenne.  Subse- 
quently, at  a  date  not  disclosed,  he  conveyed 
this  property  to  Kelly,  who  reconveyed  to 
Swan's  wife.  The  scheme  was  for  the  pur- 
pose of  putting  the  title  to  the  property  in 
Mrs.  Swan,  and  it  must  therefore  be  regarded 
as  a  voluntary  conveyance  to  the  wife.  On 
the  10th  day  of  November,  1886,  Alexander 
Swan,  for  the  consideration,  as  recited  in  the 
deed,  of  $30,000,  purchased  and  caused  to  be 
conveyed  to  his  daughter  a  highly  improved 
piece  of  real  property  in  Cheyenne.  Tliis 
must  also  be  regarded  as  a  voluntary  convey- 
ance. There  can  be  no  rejisonable  doubt  that 
each  of  the  Swans  was,  at  the  date  of  these 
conveyances,  largely  in  debt,  and  trembling 
on  the  verge  of  bankruptcy.  Conveyances 
made  upon  a  valuable  consideration  are  not 
presumptively  fraudulent,  although  the 
grantor's  indebtedness  exceeds  the  value  of 
all  his  property.  The  transaction,  in  the  ab- 
sence of  proof  to  the  contrary,  is  lield  to  be 
only  a  change  of  assets.  The  rule  is  different 
as  to  voluntary  conveyances.  Tliese  create 
a  presumption  of  intent  to  defraud  existing 
creditors,  but  this  presumption  is  disputable, 
not  conclusive.  When  a  voluntary  conveyance 
is  attacked  as  fraudulent  by  an  existing  cred- 
itor, the  burden  is  on  the  opposite  party  to 
show  by  proof  the  condition  of  grantor's  af- 
fairs at  the  time,  the  amount  of  his  indebted- 
ness, and  such  other  facts  and  circumstances 
as  wilt  tend  to  rebut  the  presumption.  If 
this  is  not  done,  the  presumption  of  law  must 
govern,  and  the  conveyance  held  fraudulent. 
In  Dunlap  v.  Hawkins,  59  N.  Y.  347,  the 
court  must  excellently  summarizes  the  law 
on  this  subject:  "By  proving  the  pecuniary 
circumstances  and  condition  of  the  grantor, 
*  *  *  his  business,  and  its  risks  and  con- 
tingencies, his  liabilities  and  obligations,  ab- 
solute and  contingent,  and  his  resources  and 
means  of  meeting  and  solving  his  obligations, 
and  showing  that  he  was  neitlier  insolvent 
nor  contemplating  insolvency,  and  that  an 
inability  to  meet  his  obligations  was  not  aod 


Digitized  by 


Google 


Utah.) 


SBLET  V.  SOUTHERN  PAC.  RY.  CO. 


761 


could  not  reasonably  be  sapposed  to  have 
t>een  in  the  mind  of  the  party,  is  the  oiii y  way 
in  which  the  presumption  of  fraud,  aiising 
from  the  fact  that  the  conveyance  is  w  iLhout 
a  valuable  consideration,  can  be  repelled  or 
overcorae."  In  harmony  with  this  opinion 
are  Sexton  v.  Wheaton,  8  Wheat.  229;  Kehr 
V.  Smith,  20  Wall.  31;  Jones  v.  Clifton,  101 
U.  S.  225,  and  many  other  authorities. 

On  the  trial  below  the  defendants  made  no 
attempt  to  rebut  the  presumption  of  fraud. 
Indeed,  it  cannot  be  considered  a  remark  un- 
fortified by  the  record,  that  it  was  not  possi- 
ble for  them,  or  either  of  them,  to  repel  the 
presumption.  Their  entire  testimony  on  the 
subject  of  their  business  was  confused,  un- 
satisfactory, and  characterized  by  a  strange 
lack  of  knowledge  of  their  own  affairs.  The 
conclusion  is  irresistible  that  they  are  both 
shown  to  have  conveyed  property  to  their  rel- 
atives which  their  creditors  had  a  right  to 
look  to  as  security  for  their  debt.  No  satis- 
factory explanation  of  this  is  given,  or  at- 
tempted to  be  given.  Such  conduct  the  law 
denounces  as  fraud,  and  it  furnishes  ground 
for  attachment.  It  is  unnecessary  to  discuss 
other  questions  which  are  relied  upon  by 
plaintiff  in  error,  as  the  judgment  of  the  low- 
er court  must  be  reversed  on  its  ruling  as  to 
these  voluntary  cwiveyances.  The  chief  jus- 
tice, having  been  of  counsel  in  the  court  be- 
low, does  not  sit  in  the  hearing  or  participate 
in  the  decision  of  the  case.  Justice  Cobn 
do^s  not  commit  himself  as  to  the  suf&ciency 
of  the  affidavit  of  plaintiff,  but  concurs  in 
the  residue  of  the  opinion.  Therefore  the 
judgment  of  the  district  court  discharging 
the  attachment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  vacate  the  order 
of  discharge,  and  to  enter  an  order  sustaining 
the  ground  of  attachment,  as  herein  indicat- 
ed, and  for  such  further  proceedings  as  may 
be  proper,  either  In  the  subsequent  prosecu- 
tion or  administration  of  the  cause. 


(6  Utah,  SU) 

Sblet  c.  Southern  Pao.  Rt.  Co. 

{Supreme  Court  of  Utah.    March  4, 1890.) 

ULSTER  AND  Servant  —  Danoerous  Premises  — 
Risks  or  Emplotmbnt— Contributobt  Nbgli- 

OKMCB. 

1.  It  is  negligence  to  nse,  at  a  station  where 
there  are  several  tracks,  and  where  couplings  are 
required  to  be  made  promptly,  open  instead  of 
blocked  frogs,  whereby  the  feet  of  employes  mak- 
ing couplings  are  liable  to  be  caught. 

2.  Risks  of  employment  do  not  include  risks 
arising  from  neglect  to  use  safety  blocks  In  frogs, 
on  the  employer's  railroad  track;  that  being  a  rea- 
sonable means  to  prevent  Injury  to  employes  mak- 
ing couplings. 

8.  The  duties  of  a  conductor  of  a  freight  train 
'being  somewhat  general,  one  who  lias  been  t:on- 
dnctor  seven  years,  and  brakeman  for  several  years 
previously,  is  authorized.wben  bis  train  is  late,  and 
the  brakemen  have  made  unsuccessful  attempts  to 
couple  a  car,  to  try  to  couple  it  himself. 

4.  It  was  not  necessary  that  a  freight  conduc- 
tor, killed  by  catching  his  foot  in  an  open  frog 
"While  making  a  coupling,  should  have  given  the 
company  notice  of  the  danger  from  open  frogs,  nor 
did  he  assume  the  risk  of  danger  therefrom  by  con- 
tinuing in  bis  employment  after  Iniowing  that  a 
Mfety  block  would  remove  its  perils. 


6.  His  train  being  late,  a  freight  conductor, 
after  three  unsuccessful  attempts  by  his  brakemen 
to  couple  on  a  car,  tried  it  himself.  He  failed  the 
first  time,  and  a  brakeman  testified  that  ha  then 
had  his  foot  in  the  f ro^,  and  he  told  him  to  take  it 
out.  On  going  in  again,  he  caught  his  foot  in  a 
frog,  and  was  killed.  From  the  testimony  of  the 
fireman,  It  appeared  that  the  cars  were  moved  each 
time,  making  it  doubtful  whether  there  was  a  frog 
at  the  place  of  the  first  attempt.  Held,  that  a  ver- 
dict for  plaintiff  would  not  be  set  aside  on  the 
ground  of  contributory  negligence,  though  all  the 
frogs  were  open  ones,  and  known  to  be  so  by  de- 
ceased. 

Appeal  from  district  court;  H.  F.  Hender- 
son, Judge. 

Marshall  d-  Boyle,  for  appellant.  £1.  M. 
Allison,  Jr.,  and  Kimball  S  White,  for  re- 
spondent. 

Zane,  C.  X  This  action  was  instituted  by 
the  admiulstratrLx  of  the  estate  of  the  late 
William  H.  Seley,  to  recover  damages  to  his 
widow  and  children  in  consequence  of  his  , 
death,  occasioned,  as  alleged,  by  the  negli- 
gence of  the  appellant.  '  The  deceased  was 
employed  by  the  appellant  as  a  conductor  on 
its  freight  -train,  and  while  endeavoring  to 
make  a  coupling  at  Wells,  a  station  in  Ne- 
vada, one  of  his  feet  became  fastened  in  an 
oiten  frog,  and  be  was  run  over  by  a  car  and 
killed. 

It  appears  from  the  evidence  that  blocked 
or  cast-iron  frogs  are  used  in  many  tracks. 
In  these  the  point  of  the  space  between  the 
rails  is  filled  with  wood  or  other  material,  so 
that  the  foot  will  not  be  held.    This  block  is 
a  simple  device,  practicable  and  inexpensive, 
and  prevents  the  danger.    It  is  called  a  "safety 
block."    There  were  six  or  seven  tracks  at 
Wells,  and  three  frogs,  and  at  such  a  place 
conpUngs  are  required  to  be  made  promptly, 
at  all  times  of  the  day  and  night,  and  the  ex- 
clusive attention  is  necessarily  directed  to  the 
coupling.     The  individual,  at  such  times,  can- 
not act  with  deliberation,  and  his  eye,  as  well 
as  his  attention,  is  necessarily  drawn  to  the 
coupling.    Open  frogs,  In  which  the  foot  is 
liable  to  be  caught,  and  from  which  a  release 
is  difficult  without  more  time  than  a  man  has 
when  making  a  coupling,  necessarily  add  to 
his  hazards.    The  safety  block  has  been  in 
use  for  years  past.     It  Is  a  simple  device 
for  the  protection  of  employes  engaged  in  a 
very  hazardous  employment.    It  is  no  longer 
an  experiment.    It  Is  said  that  the  employer 
is  not  bound  to  employ  the  latest  improve- 
ments in  machinery ;  that  he  is  only  required 
to  see  that  the  instrumentalities  he  does  use 
are  safe  and  suitable.    An  old  machine  or  de- 
vice may  have  been  considered  safe  and  suit- 
able, as  compared  with  old  machines  or  de- 
vices, but,  as  compared  with  newer  and  more 
perfect  ones,  it  may  not  be  considered  safe  or 
suitable;  for  the  human  mind  is  ever  en- 
gaged with  new  inventions,  and  human  in- 
genuity,  with   wider   experience,   additional 
skill,  and  with  ceaseless  energy,  removes  old 
impediments  and  dangers  in  perfecting  the 
old,  as  well  as  by  inventing  the  new.    While 
a  railway  company  is  not  required  to  experi- 
ment  with   novel   inventions   alleged   to   be 
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safer  and  more  suitable,  yet,  when  experience 
has  demonstrated  that  tiieir  use  does  remove 
hazards,  and  preserves  the  lives  of  their  em- 
ployes engaged  in  dangerous  employments, 
prudence,  as  well  as  humanity,  demands  that 
such  new  agencies  shall  be  used.  Such  com- 
panies have  no  right  to  continue  to  employ 
such  dangerous  and  destructive  agencies  as 
wound  and  kill  their  employes,  when  safer 
and  better  ones  are  in  use.  We  are  of  the 
opinion  that  the  appellant  was  guilty  of  neg- 
ligence in  using  the  open  frog. 

It  is  said  that  the  defendant  did  not  insure 
the  deceased  against  injury  from  the  danger- 
ous agencies  which  it  necessarily  employed, 
and  that  he  assumed  the  ordinary  risks  inci- 
dent to  his  employment.  While  this  is  so, 
the  deceased  did  not  assume  the  risks  from 
defendant's  negligence.  Ordinary  risks  are 
such  as  remain  after  the  employer  has  used 
all  reasonable  means  to  prevent  them.  The 
ordinary  risks  of  an  employment  differ  from 
the  risks  from  the  employer's  negligence.  The 
injuries  resulting  to  the  employe  from  the  or- 
dinary risks  of  his  employment  he  must  bear, 
but  those  that  come  to  him  alone  from  the 
employer's  negligence  the  latter  must  bear. 
In  not  using  the  safety  block,  the  appellant 
neglected  a  rcitsonable  means  to  prevent  in- 
Jury  to  its  employes  in  making  couplings, 
and  if  the  deceased,  without  his  fault,  lost  his 
life  from  that  neglect,  the  defendant  must 
pay  his  wife  and  children  their  loss;  the  de- 
fendant must  bear  it. 

It  is  claimed  that  the  deceased,  as  con- 
ductor, was  not  authorized  to  couple  cars, 
and  that,  therefore,  the  defendant  is  not  lia- 
ble. It  appears  from  the  evidence  that  the 
conductor  of  a  freight  train  is  expected  to 
use  all  reasonable  diligence  to  get  his  train 
through  on  time,  and  that  in  so  doit'g  he  as- 
sists in  switching  and  making  couplings,  if 
he  deems  it  necessary.  His  duties  are  some- 
what general.  It  appears  from  the  evidence 
that  Seley's  train  had  come  into  the  station 
late,  and  that  one  of  the  brakemen  had  made 
two  attempts  to  couple  a  car  on,  and  bad 
failed,  and  that  the  other  brakeman  had 
failed  once;  that  five  or  ten  minutes  had  been 
lost  in  these  attempts;  and  thatlhe  deceased, 
who  had  been  conductor  about  seven  years, 
and  brakeman  a  number  of  yeai's  before  that, 
then  said  he  believed  he  could  make  it,  and 
then  made  the  «ITort.  Under  these  circum- 
stances, as  a  diligent  and  faithful  freight 
conductor,  we  think  he  was  authorized  by 
the  terms  of  his  employment  to  make  the  ef- 
fort. To  have  stood  by  under  such  circum- 
stances, without  bringing  to  bear  his  experi- 
ence and  skill,  might  have  been  regarde.l  as 
an  indication  of  indifference,  and  a  lack  of 
zeal  in  his  employer's  business. 

It  is  also  said  that  the  deceased  ought  to 
have  informed  his  employer  of  the  open  fro  ;s 
in  use  in  its  track,  and  that  they  were  da.  - 
gerous,  and  to  have  exacted  a  promise  to  re- 
pair in  a  reasonable  time;  and  without  such 
a  promise,  or  in  case  of  a  failure  to  comply 
with  it  if  made,  be  should  have  left  the  ap- 


pellant's employ.  Ko  notice  was  necessary, 
because  the  deceased  bad  no  right  to  assume, 
that  his  employer  was  ignorant  of  the  open' 
frogs  in  its  track.  He  must  have  known  that 
the  company  had  failed  to  employ  the  safety 
block  for  15  or  20  years.  He  had  been  brake- 
man  and  conductor  on  its  road  for  the  great- 
er part  of  that  time.  Nor  do  we  tliink  that 
the  deceased  assumed  the  risk  from  the  open 
frog  by  entering  the  defendant's  employ  with 
it  in  use,  or  by  continuing  in  such  employ 
after  lie  knew  the  use  of  the  safety  block 
would  remove  its  perils.  Imminent  danger 
from  a  defect  in  a  machine  or  other  instru- 
mentalities, which  could  be  remedied  or  re- 
moved by  reasonable  and  practicable  means, 
is  not  like  those  dangers  that  are  less  threat- 
ening, and  which  .a  reasonable  man  might 
think  he  could  avoid  injury  from  by  a  high 
degree  of  care.  Ordinarily,  the  duties  of  a 
conductor  do  trot  expose  him  to  the  perils 
from  open  frogs.  In  the  discharge  of  the 
duties  of  his  employment  he  does  not  usually 
feel  called!  upon  to  assist  in  switching  or 
coupling  cars,  and,  if  his  attention  should  be 
directed  to  the  dangers  from  the  open  frog,  he 
might  reasonably  conclude  that  he  would 
not  very  often,  if  ever,  be  exposed  to  its  haz- 
ards in  making  a  coupling  over  it.  In  the 
case  of  Patterson  v.  Railroad  Co.,  76  Pa.  St. 
389,  the  court  said:  "If  the  instrumentality 
by  which  he  is  required  to  perform  his  serv- 
ice is  so  obviously  and  immediately  danger- 
ous that  a  man  of  common  prudence  would 
refuse  to  use  it,  the  master  cannot  be  held 
liable  for  the  resulting  damage.  •  *  * 
But  where  the  servant,  in  obedience  to  the 
requirement  of  the  master,  incurs  the  risk  of 
machinery  which,  though  dangerous.  Is  not  so 
much  so  as  to  threaten  immediate  injury,  or 
where  it  is  reasonably  probable  it  may  be 
safely  used  by  extraordinary  caution  or  skill, 
the  rule  rs  different.  In  such  case  the  mas- 
ter is  liable  for  a  resulting  accident." 

It  is  also  claimed  that  the  negligence  of  the 
deceased  caused  or  contributed  to  his  death, 
and  that,  therefore,  the  defendant  is  not  lia- 
ble. One  of  the  brakemen  testiQed  that  they 
came  into  Wells  behind  time,  and  that  be 
made  two  attempts  to  couple  the  car  onto 
the  train,  and  the  other  brakeman  made  one; 
that  the  deceased  then  said  that  he  believed 
he  could  make  it,  and  went  in,  and  failed;  that 
the  link  was  too  short;  that  he  said  to  the  de- 
ceased that  his  foot  was  in  the  frog;  the  de- 
ceased then  took  it  out,  and  stepped  out  be- 
side the  track;  that  witness  then  got  a  long- 
er link,  and  the  deceased  again  went  in  to 
make  the  coupling,  and  the  toe  of  his  shoe 
caught  in  a  frog,  and  the  deceased  was  run 
over  and  killed.  Witness  further  said  there 
were  about  Qve  minutes  between  the  time  the 
deceased  came  out  and  the  time  he  went  in 
again  and  was  killed.  The  fireman  who  was 
managing  the  engine  at  the  time  testified 
that,  when  the  train  backed  down  to  couple 
onto  the  cars,  one  of  the  brakeman  tried  to 
make  the  couplicg,  b»t  failed:  then  the  oth- 
er brakeman  stepped  in,  and  he  failed,  but 
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still  signaled  to  back  up,  and  went  in  a  sec- 
ond time,  and  as  he  came  out  the  conductor 
come  up,  and  the  signal  was  given  again  to 
bacl{  up,  and  he  stepped  in  between  the  cars,' 
and  then  stepped  out.  and  wallced  down  in 
the  same  direction  the  train  was  moving, 
givingsignals  all  the  timeto  comebaclc.  He 
walked  15  feet  probably,  and  stepped  in 
again,  and  the  witness  saw  no  more  of  him 
till  after  he  was  run  over.  It  would  seem 
from  the  brakeman's  testimony  that  the  de- 
ceased made  his  second  attempt  at  the  same 
place  he  made  th&  first,  and  that  the  toe  of 
his  shoe  caught  in  the  same  frog  that  the 
brakeman  told  him  to  take  his  foot  out  of. 
He  says  about  five 'minutes  intervened  be- 
tween the  two  attempts,  and  it  appears  that 
the  cars  to  be  coupled  were  moved  at  each  at- 
tempt, and  the  inference  from  the  fireman's 
testimony  is  that  the  place  of  the  second  at- 
tempt of  the  deceased  was  about  15  feet  from 
the  place  of  the  first.  If  so,  the  statement  of 
the  brakeman  that  the  deceased  placed  his 
foot  in  a  frog  when  making  bis  first  attempt 
may  not  be  correct. 

The  evidence  shows  but  three  frogs, — two 
at  one  place,  and  one  at  anotlier, — iind  their 
distance  apart  does  not  correspond  with  the 
distance  between  the  places  wliere  the  two 
attempts  were  made.  This  evidence  pre> 
sented  a  conflict  for  the  Jurors  to  consider, 
and  reconcile  if  they  could,  and,  in  aise  they 
could  not,  to  determine  whom  they  would  be- 
lieve. The  deceased  had  been  conductor  sev- 
en years,  and  before  that  he  was  a  brake- 
man.  He  had  experience,  and  probably  pos- 
sessed skill,  as  a  car-coupler,  and  it  was  his 
duty  to  get  his  train  through,  and  he  was  be- 
hind time,  and  was  still  delayed  with  the 
coupling.  Under  these  circumstances,  be 
made  his  last  effort.  At  the  time,  his  atten- 
tion must  have  been  directed  to  the  link  he 
was  endeavoring  to  manipulate,  and  to  the 
movement  of  the  cars,  not  to  where  he  was 
stepping.  In  moving  his  feet,  under  these 
circumstances,  he  did  not  raise  one  of  them 
high  enough,  and  the  toe  of  the  shoe  caught 
in  the  frog.  The  jury  must  have  found  that 
he  used  due  care,  and  that  bis  negligence 
did  not  contribute  to  the  fatal  injury.  The 
jury  were  not  required  to  test  the  conduct  of 
the  deceased  by  some  imaginary  standard  re- 
quiring unusual  care.  He  was  only  required 
to  exercise  ordinary  care,  such  as  might  be 
reasonably  c<xpected  of  experienced  bruke- 
men  under  similar  circumstances.  The  court 
below  overriiled  the  defendant's  motion  for 
a  new  trial,  and  entered  judgment  on  the 
verdict. 

It  was  within  the  province  of  the  jury  to 
reconcile  the  statements  of  the  witnesses, 
so  far  as  they  could  on  any  reasonable  hy- 
pothesis, and  to  judge  of  their  credibility,  to 
draw  all  reasonable  inferences  from  the  facts 
in  evidence,  and  to  determine  what  the  con> 
duct  of  the  deceased  was,  and  the  circum- 
stances surrounding  him,  and  how  his  mind 
was  occupied  at  the  time  of  the  fatal  injury. 
When  there  is  any  evidence  in  support  of  a 
v.23p.no.l2— 48 


verdict,  it  will  not  be  set  aside  lecause  it  is 
against  the  'vveight  of  the  evidence,  unless  it 
is  so  clearly  wrung  as  to  authorize  the  court 
to  believe  it  was  the  result  of  a  mistake,  or 
that  the  jurors  acted  from  passion  or  preju- 
dice, or  some  other  improper  motive.  Kune 
V.  Railway  Co.,  128  U.  S.  91,  9  Sup.  Ct.  Rep. 
16,  was  an  action  to  recover  damages  in  con- 
sequence of  an  injury  to  a  brakeman  from  a 
missing  step  which  he  knew  was  gone,  but 
failed  to  think  of  at  the  time  of  the  injury. 
The  court  said,  in  the  conclusion  of  its  opin- 
ion: "We  are  of  opinion  that  the  court  erred 
in  not  submitting' to  the  jury,  to  determine 
whether  the  plaintiff  in  forgetting  or  not  re- 
calling, at  the  precise  moment,  the  fact  that 
the  car  from  which  he  attempted  to  let  him- 
self  down  was  the  one  from  which  a  step 
was  missing,  was  in  the  exercise  of  the  de- 
gree of  care  and  caution  which  was  incum- 
bent upon  a  man  of  ordinary  prudence  in  the 
same  calling,  and  under  the  circumstances  in 
which  he  was  placed.  If  he  was,  then  ha 
was  not  guilty  of  contributory  negligence 
that  would  defeat  his  right  of  recovery." 
The  following  cases  we  regard  as  analogous 
In  principle  to  the  case  in  hand,  and  support 
this  decision.  Snow  v.  Railroad  Co.,  8  AU 
len.  441;  Plank  v.  Railroad  Co..  60  N  Y. 
607;  Devlin  v.  Railway  Co.,  87  Mo.  545; 
Railway  Co.  v.  Bayfield,  37  Mich.  205;  Fer- 
nandes  v.  Railway  Co.,  52  Cal.  45. 

The  case  of  Snow  v.  Railroad  Co.,  supra, 
was  instituted  to  recover  damages  for  an  in- 
jury in  consequence  of  stepping  into  a  hole  in 
a  plank  between  the  rails  of  the  track.  This 
language  appears  in  the  opinion :  "Nor  do  we 
think  it  was  any  the  less  a  question  of  fact 
to  be  decided  by  the  jury  because  it  appeared 
that  the  plaintiff  had  previous  knowledge  of 
the  defect  in  the  road  which  caused  the  acci- 
dent. This  certainly  was  a  circumstance  to 
be  taken  into  consideration,  but  by  no  means 
a  decisive  one.  If  the  service  to  be  per- 
formed by  the  plaintiff  was  of  a  cliaracter  to 
require  that  his  exclusive  attention  should  be 
fixed  upon  it,  and  that  he  should  act  with  ra- 
pidity and  promptness,  it  could  hardly  be  ex- 
pecteid  that  he  should  always  bear  in  mind 
the  existence  of  the  defect,  or  be  prepared  at 
all  times  to  avoid  it."  The  danger  causing 
the  injury  complained  of  in  the  cases  cited 
was  the  only  one  sliown  of  the  same  charac- 
ter, while  in  this  case  the  frogs  in  the  de- 
fendant's track  were  all  open  and  dangerous. 
And  this  is  urged  as  a  material  distinction. 
But  we  incline  to  the  opinion  that  a  careful 
man,  informed  of  a  number  of  open  frogs, 
would  be  as  likely  to  overlook  one  happening 
in  his  way,  when  making  a  coupling,  as  he 
would  with  knowledge  of  but  the  one  caus- 
ing the  injury.  Whether  the  failure  to  re- 
call the  danger  at  the  time  of  injury  in  either 
Ciise  could  be  consistent  with  common  pru- 
dence would  be  a  question  for  the  jury  to  de- 
termine. The  judgment  of  the  district  court 
is  aflBrmed.' 

Anderson  and  Blackbuon.  JJ.,  concur. 
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Maxfield  V.  West  et  al. 
(Supreme  Court  of  Utah.    March  1, 1890.) 
Parol  Contract  to  Sell  Land. 
A  parol  sale  of  land  witbout  delivery  of  pos- 
session is  void,  though  part  of  the  price  was  paid ; 
and  it  is  immaterial  that  the  contract  was  a  re- 
newal of  one  under  which  possession  had  been  de- 
livered to  the  purchaser,  the  former  contract  hav- 
ing been  mutually  abandoned. 

Appeal  from  district  court,  first  district; 
H.  P.  Henderson,  Judge. 

Action  by  John  W.  Maxfleld  against  Joseph 
A.  West,  Sarah  Kershaw,  A.  J.  Kershaw,  A. 
C.  McKinney,  K.  C.  Landy,  and  Fred.  J. 
Kiesel  to  enforce  a  contract  for  the  sale  of 
land.  Decree  was  rendered  for  defendants, 
and  plaintilT  appeals. 

Sutherland  &  Jiidd,  for  appellant.  A.  R. 
Heyvxiod,  for  respondents. 

Blackburn.  J.  Heber  J.  Grant,  for  him- 
self et  al.,  loaned  to  Straub  $2,000,  and  took 
a  trust-deed  to  secure  the  same.  The  money 
was  not  paid,  and  the  property  in  controversy 
was  sold  to  pay  the  same.  The  respondent 
West  was  a  part  owner  of  the  money  loaned. 
At  the  sale  the  property  was  bid  off  for  82,000 
by  West  for  the  appellant,  in  pursuance  of  a 
previous  arrangement  between  appellant  and 
Grant,  which  was  that  appellant  was  to  take 
the  property  at  that  sura,  and  pay  for  the 
same  in  installments.  West  took  the  deed  in 
his  own  name,  and  requested  Straub  in  writ- 
ing to  deliver  the  possession  of  the  property 
to  appellant,  as  he  had  bid  it  off  for  him. 
Appel  lant  took  possession  of  the  property,  and 
left  it  with  West  to  rent  for  him.  The  prop- 
erty was  in  the  city  of  Ogden.  West  lived 
in  Ogden,  and  appellant  and  Grant  lived  in 
Salt  Lakp  City.  Afterwards  appellant  paid  to 
Grant  $600  on  the  property,  and  gave  a  note 
and  mortgage  to  secure  the  balance.  West 
leased  the  property  for  six  months,  the  title 
still  remaining  in  him,  and  executed  a  deed, 
subject  to  the  lease,  and  tendered  the  same  to 
appellant,  and  appellant  refused  to  accept  it 
with  the  clause  subject  to  the  lease,  and  there- 
upon he  complained  to  Grant,  and  he  and 
Grant  mutually  agreed,  that  the  trade  should 
be  declared  off,  and  Grant  paid  him  back  bis 
8600,  with  interest,  and  the  note  given  was 
canceled.  It  seems  the  property  did  not  sell 
for  enough  to  pay  off  the  whole  debt  to  Grant 
and  the  parlies  interested,  and  West  testifies 
appellant  agreed,  in  order  to  make  up  some 
of  the  loss  they  had  suffered,  that  he  (West) 
might  have  the  rent  on  the  property  for  six 
months.  This  appellant  denied,  and  on  ac- 
count of  this  disagreement  the  trade  was  de- 
clared off.  The  sale  was  in  May.  1887.  After- 
wards, in  August,  Grant  and  West  having 
failed  to  sell  the  property.  West  informed 
Grant  that  he  was  willing  to  allow  appellant 
to  have  the  six  months  rent  if  he  would  now 
take  property  on  the  original  agreement,  and 
Grant  and  appellant  met  in  Salt  Lake  City, 
and  renewed  the  old  agreement,  and  appellant 
gave  his  note  to  Grant  for  $2,000,  dated  of 
the  same  date  as  the  one  that  was  canceled,  so 


as  to  fit  the  description  in  the  mortgage  which 
had  not  been  receipted  on  the  record,  and  paid 
Grant  $400,  which  was  credited  on  the  same. 
In  the  mean  time,  before  he  had  any  notice  of 
the  sale  to  appellant.  West  bargained  the 
property  to  the  respondent  Fred  J.  Kiesel, 
but  both  he  and  Kiesel  bad  notice  of  the  sale 
to  the  appellant  before  this  trade  was  con- 
summated; but  West  had  gone  from  home, 
and  had  left  a  deed  duly  executed  by  himself 
and  wife,  to  be  delivered  to  Kiesel  on  pay- 
ment of  the  purchase  money.  When  West 
learned  the  facts,  he  refused  to  carry  out 
either  trade,  and  did  not  deliver  the  deed  to 
Kiesel,  and  take  the  purchase  money,  although 
tendered  to  him.  Appellant  then  commenced 
this  suit  against  West  alone,  alleging  he  had 
paid  for  the  property,  and  was  entitled  to  a 
deed  therefor.  A  few  minutes  afterwards 
Kiesel  commenced  a  suit  claiming  substan- 
tially the  same  thing.  Kiesel's  suit  went  to 
judgment,  and  a  decree  was  made  giving  him 
the  property. 

It  is  not  necessary  to  go  into  the  details  of 
the  suit  of  Kiesel,  as  we  think  that  suit  in 
no  way  determines  the  rights  of  the  parties  to 
this  suit,  as  appellant  was  not  a  party  to  it. 
When  his  suit  was  commenced  appellant  had 
paid  on  the  purchase  money  of  the  property 
to  Grant  something  over  $1,000.  As  to 
whether  the  agreement  about  the  rent  for  six 
months,  as  stated  by  West,  was  true  or  not, 
we  will  not  decide,  for  it  was  a  controverted 
fact,  and  about  it  there  was  conflicting  evi- 
dence, and  the  court  below  found  the  fact  to 
be  with  West.  There  was  evidence  enough 
to  support  that  finding,  if  not  a  preponderenoe 
in  its  favor,  and  the  rule  is  the  same  as  in 
reference  to  the  finding  of  a  jury  that  the  ap- 
pellate court  will  not  disturb  it  unless  it  is 
clearly  wrong.  But  we  think  that  fact  wholly 
immaterial,  for  the  parties  disagreed  about  it, 
and  mutually  agreed  the  trade  was  off,  and 
the  appellant  took  back  the  money  that  was 
paid  and  his  note,  and  that  ended  the  whole 
matter  up  to  that  time,  and  neither  party 
could  claim  anything  on  account  of  the  can- 
celed agreement.  We  have  nothing  todo  with 
the  question  whether  the  decree  against  West 
in  favor  of  Kiesel  was  correct  or  not;  for,  if 
the  appellant  could  enforce  his  claim  against 
West,  he  could  also  against  Kiesel,  as  Kiesel 
had  notice  of  appellant's  rights  before  he  paid 
for  the  property,  or  tendered  payment,  and 
was  made  a  party  to  this  suit,  by  an  amended 
complaint.  The  question  then  is,  can  the  ap- 
pellant enforce  his  agreement  with  Grant  of 
the  date  of  August  19lh,  against  the  respond- 
ent West  and  his  grantees  ?  We  think  not. 
The  property  had  been  left  on  West's  hands 
as  the  owner,  and  the  apptellant  had  no  more 
claim  upon  it  than  a  stranger,  assuming  that 
Grant  had  had  authority  to  sell  it  to  the  appel- 
lant, and  that  he  did  bargai  n  it  to  him,  the  new 
contract  would  require  the  same  solemnity 
and  the  same  requisites  to  make  It  valid  under 
the  statute  of  frauds  as  if  made  with  a 
stranger  under  the  statute.  2  Comp.  Laws 
Utah,  153, 154.     A  person  acquires  no  equity 
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in  law  that  can  be  enforced  in  a  court  of 
equity  bj  a  parol  purchHse,  with  a  part  pay- 
ment of  the  purchase  money.  This  is  a  parol 
transfer  of  land,  with  a  part  payment  of  the 
purchase  money,  no  possession  passing  under 
the  contract;  for,  if  the  appellant  liad  posses- 
sion under  the  first  contract,  he  had  com- 
pletely abandoned  it  by  a  cancellation  of  that 
contract.  The  fact  that  a  part  of  the  pur- 
chase money  bad  been  paid  was  not  of  itself 
sufficient  in  equity  to  take  the  parol  contract 
out  of  the  statute.  3  Pom.  Eq.  Jur.  §  1409. 
Much  is  said  in  the  briefs  of  counsel  about 
the  findings  of  fact  and  conclusions  of  law 
made  by  the  court  below.  It  makes  no  diff- 
erence how  erroneous  these  may  be,  if  the 
decree  is  right.    The  decree  is  affirmed. 

Zame,  G.  J.,  and  Andbbson,  J.,  concur. 


(6  Vtail.  332) 

Qarmeb  V.  A.  FisBER  Bkewiko  Co. 

{Supreme  Court  nf  Utah.    Jan.  21, 1890.) 

Pbihoipai.  ahd  Aobnt. 

Where  there  is  erldenoe  that  a  saloon  was 
conducted  by  plaintilTB  employer,  as  manager.  In 
the  name  of  defendant,  with  the  latter's  knowledge 
and  without  objection,  a  verdict  for  plaintiff  for  bis 
wages  as  bar-tender  will  not  be  set  aside,  though 
the  evidence  as  to  the  representations  of  defend- 
ant to  him  is  conflicting. 

E.  M.  Allison,  Jr.,  for  appellant.  Jamea 
If.  Kimball,  for  respondent. 

Zane,  C.  J.  This  is  an  appeal  from  a 
judgment  of  the  district  court  of  the  first  ju- 
dicial district  against  the  A.  Fisher  Brewing 
Company,  for  the  sum  of  $190.20.  It  appears 
from  the  evidence  in  the  record  that  about 
April  1, 1885,  one  J.  W.  Browning  negotiated 
the  purchase  of  a  saloon  owned  by  Living- 
ston &  Co.,  in  Ogden  City,  Utah,  for  the  sum 
of  0750;  that  the  appellant  advanced  $300  of 
that  amount,  and,  to  secure  the  same,  took 
the  bill  of  sale  from  that  company  to  itself; 
that  this  bill  of  sale  was  to  be  transferred  to 
Browning  when  he  should  pay  the  sum  se- 
cured ;  that  immediately  thereafter  Browning 
took  actual  possession,  and  placed  a  sign  on 
the  saloon  as  follows:  "l3epot  of  Ibe  A. 
Fisher  Brewing  Co.,  J.  W.  Browning,  Man- 
ager,"— and  ondet  that  name  continued  the 
business  until  June  23, 1886,  when  A.  Fisher, 
on  behalf  of  the  appellant,  took  possession  of 
the  saloon  and  charge  of  the  business,  and 
dismissed  Browning,  and  put  one  Whetstone 
in  as  manager;  that,  immediately  after 
Browning  commenced  business,  he  employed 
the  plaintiff  as  a  bar-tender  at  050  per  month; 
that  the  latter  continued  as  such  bar-tender 
until  June  23,  1886;  that  during  the  time  of 
his  employment  the  respondent's  wages  were 
paid  from  time  to  time  out  of  the  proceeds  of 
the  business,  but  that  there  was  a  balance 
due  when  Browning  was  turned  out,  for 
which  the  judgment  appealed  from  was  ren- 
dered. It  also  appears  that  Browning,  dur* 
ing  the  time  be  was  nominal  manager  for  ap- 


pellant, had  letter-heads  printed  as  follows, 
"Depot  of  A.  Fisher  Brewing  Company, 
Ogden,"  and  used  them  in  his  correspond- 
ence with  the  appellant  and  others;  that  the 
brewery  was  at  Salt  Lake,  where  Fisher  re- 
sided, but  that  he  visited  the  saloon  in  Ogden 
two  or  three  times  per  month,  and  saw  the 
sign  at  such  times,  and  that  he  knew  that  the 
United  States  and  city  licenses  were  taken 
out  in  the  name  of  A.  Fisher  Brewing  Com- 
pany. The  respondent  testified  that,  "The 
first  time  Fisher  came  to  the  saloon  after 
Browning  became  manager,  be  said:  'Well, 
Fred,  I  see  you  are  working  for  me,  selling 
Fisher  beer.'  I  said:  *Yes.'  He  then  said: 
'  If  you  do  as  well  for  me  as  you  did  for  old 
George  Bruesch,  I  will  be  satisfied.'"  Fisher 
testified  that  he  said,  "Hello,  Fred!  now  you 
are  selling  Fisher  beer,"  and  that  he  did  not 
say,  "I  see  you  are  at  work  for  me,  and  I  hope 
you  will  do  as  well  for  me  as  you  did  for 
B  ruesch, "  or  that  in  substance.  At  the  time 
Whetstone  was  made  manager,  respondent 
testified  that  he  asked  Fisher  about  the  bal- 
ance due  him,  and  that  Fisher  then  said:  "I 
will  see  you  paid.  I  want  you  to  keep  right 
on  as  you  have  dune.  I  will  raise  your  wages 
to  $2  per  day."  J.  W.  Browning  testified 
that  the  business  was  conducted  in  the  name 
of  the  A.  Fisher  Brewing  Company.  Tlie 
respondent  also  testified  that  he  did  not  know 
on  what  terms  Browning  was  conducting  the 
business  until  after  he  was  put  out. 

There  is  evidence  supporting  the  view  that 
Browning  conducted  the  business,  with  the 
knowledge  of  the  appellant  and  without  ob- 
jection, so  as  to  indicate  to  the  world  that  he 
was  simply  the  manager  and  agent  of  the  ap- 
pellant, and  that  the  appellant  was  the  actual 
proprietor  of  the  saloon,  and  responsible  for 
the  indebtedness  incurred  in  carrying  it  on, 
and  also  tending  to  prove  that  respondent 
was  led  to  believe  that  such  was  the  fact.  If 
a  person,  in  conducting  a  business,  represents 
that  he  is  the  agent  of  another,  with  the  other's 
knowledge  and  acquiescence,  the  latter  will 
be  liable  for  indebtedness  incurred  in  sucii 
business  to  third  parties  dealing  with  the 
agent  in  good  faith  upon  such  representations. 
Such  representations  may  be  made  by  signs 
on  the  business  house,  pr  by  advertisements 
or  correspondence,  or  other  representations, 
verbal  or  written.  Nevertheless,  the  per- 
son giving  the  credit  must  exercise  rea- 
sonable diligence  to  prevent  imposition.  As 
to  what  the  representations  of  Fisher  were 
to  the  respondent,  the  evidence  is  conflicting^ 
and  it  was  the  province  of  the  jury  to  draw 
inferences  from  the  evidentiary  facts.  The 
jury  found  the  issue  fur  the  plaintiff,  and  the 
court  overruled  the  defendant's  motion  for  a 
new  trial.  The  court  will  not  set  aside  the 
verdict,  when  the  evidence  is  conflicting,  un- 
less it  is  clearly  against  the  weight  of  the 
evidence.  The  court  must  believe  the  verdict 
to  be  palpably  wrong. 

We  h:tve  examined  the  charge  of  the  court, 
and  find  no  substantial  error  in  it.  We  find 
no  error  in  this  record  sufficient  to  autliorize 
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a  reversal.    The  judgment  of  the  court  be- 
low is  affirmed. 

Anderson  and  Blackburn,  JJ.,  concur. 


(6  Utah.  335) 

Salt  Lake  Citt  v.  Rbdwine. 
(Sujweme  Court  nf  Utah..    March  1, 1890.) 
IiBOisi.A.TnrB  Power— Rules  of  Practice. 

1.  2  Comp.  Laws  Utah  1888,  §  5880,  providing 
that  appeals  from  j  astices  of  the  peace  shall  not 
be  effectual  uniess  appellant  cause  the  papers  to  be 
filed  in  the  district  court  within  SO  days,  and  section 
8027,  giving  courts  of  record  power  to  make  rules, 
and  section  6469,  authorizing  the  collection  from 
appellant  of  a  jury  fee,  in  jury  cases,  before  his 
papers  are  filed,  are  valid,  and  within  the  legisla- 
tive power  of  the  territory. 

2.  Under  2  Comp.  Laws  Utah  1888,  S  8027,  au- 
thorizing courts  of  record  to  make  rules  not  Incon- 
sistent with  the  laws,  and  not  imposing  "any  tax  or 
charge  upon  any  legal  proceeding, "  the  court  may 
by  rule  require  the  clerk's  fees  for  filing  and  dock- 
eting the  papers  in  a  case  appealed  from  a  justice 
to  be  paid  before  the  case  is  entered,  and,  if  not 
paid  within  SO  days,  authorize  the  opposite  party 
to  paj  them,  docket  the  case,  and  have  the  appeal 
dismissed. 

Appeal  from  district  court,  third  district; 
I.  J.  Anderson,  Judge. 

S.  a.  Lewis,  for  appellant.  Richards  & 
Moyle,  for  respondent. 

Zane,  C.  J.  The  appellant  was  convicted 
by  the  judgment  of  a  justice  of  tlie  peace  of 
keeping  a  house  of  ill  fame  contrary  to  an  or- 
dinance of  Salt  Lake  City;  and  within  30 
days  thereafter  she  filed  witit  the  magistrate 
the  necessary  allldavit  and  undertaking  for 
an  appeal  to  the  district  court,  and  delivered 
the  papers  in  the  case  to  its  clerk,  but  failed 
to  pay  the  costs  of  filing  the  papers  and  dock- 
eting the  case,  or  the  jury  fee,  and  for  that 
reason  the  clerk  refused  to  file  the  papers  and 
docket  the  appeal.  The  respondent,  after 
more  than  30  days  from  the  time  the  papers 
were  left  with  the  clerk,  advanced  the  neces- 
sary fees,  and  had  the  papers  filed  and  the 
case  placed  on  the  docket,  and  then,  on  motion 
of  respondent's  attorney,  the  court  dismissed 
the  appeal.  Afterwards  the  appellant  moved 
the  court  to  reinstate  the  appeal,  and  filed  an 
affidavit  in  which  she  alleged  that  she  was 
innocent  of  the  offense  of  which  she  was 
found  guilty,  and  that  she  intrusted  the  ap- 
peal to  one  Chester  How,  her  attorney,  and 
that  he  neglected  to  have  the  papi-rs  filed  and 
the  cause  docketed,  but  the  court  overruled 
the  motion;  and  tlie  appellant  insists  that 
each  of  these  orders  was  erroneous. 

Section  5380,  2  Comp.  Laws  Utah  1888, 
provides  that  appeals  from  justices  of  the 
peace  of  criminal  cases  "shall  not  be  effect- 
ual for  any  purpose  whatever  unless  the  par- 
ty taking  the  appeal  shall  cause  the  papers  in 
the  case  to  be  filed  in  the  district  court  with- 
in thirty  days  after  the  appeal  is  perfected. 
In  case  the  party  taking  the  appeal  neglects 
to  have  the  papers  filed  in  the  district  court, 
within  thirty  days  next  after  the  appeal  is 
perfected,  then  tlie  other  party  to  the  suit 
may  have  the  papers  filed,  and  shall  be  entitled 


to  an  order  dismissing  the  appeal,  and  may 
at  once  proceed  to  obtain  execution  of  the 
judgment  of  the  justice's  court."    And  sec- 
tion 3027  of  the  same  volume  declares  that 
"Every  court  of  record  may  make  rules  not 
inconsistent  with  the  laws  of  this  territory 
for  its  own  government  and  the  government 
of  its  officers,  but  such  rules  must  neither 
impose  any  tax  or  charge  upon  any  legal  pro- 
ceeding, nor  give  any  allowance  to  any  officer 
for  service."     And  section  5459  of  ttie  same 
volume  is  as  follows:  "The  plaintiff  in  each 
civil  action,  except  equity  cases  where  a  jury 
is  not  required,  and  the  appellant  in  each 
civil  case  appealed  to  the  district  court,  shall 
respectively,  before  his  complaint  or  appeal 
papers  are  filed,  deposit  with  the  clerk  of  said 
court  the  sum  of  three  dollars,  which  shall  be 
known  and  designated  as  the  'jury  fund ;'  pro- 
vided that  the  term  'civil action '  in  this  sec- 
tion shall  apply  to  and  include  all  actions 
where  a  municipal  coiporation  is  a  party 
beneficially  interested;  provided,  further,  that 
in  case  judgment  is  rendered  in  favor  of  such 
plaintiff,  or  appellant,  said  amount  may  be 
taxed  as  costs,  and  collected  as  other  costs  in 
the  action."     There  is  also  a  rule  of  the  dis- 
trict court  of  the  third  judicial  district  appli- 
cable to  appcitls  from  justices'  courts  of  civil 
cases  as  follows:  "In  all  cases  hereafter  ap- 
pealed from  county  justices'  courts  to  the  dis- 
trict court  of  the  third  judicial  district  the  ap- 
pellant, within  thirty  days  after  the  receipt 
by  the  clerk  of  the  papers  in  the  case,  shall 
pay  to  the  clerk  the  lawful  fees  for  filing  and 
docketing  the  same,  and  also  the  jury  fee 
provided  by  law;  and,  if  the  appellant  fail  to 
so  pay  said  fees  and  docket  his  appeal,  the  re- 
spondent may  advance  fees,  and  have  such 
appeal  docketed  and  dismissed."    And  there 
is  a  similar  rule  of  the  same  district  court  in 
criminal  cases  with  this  additional  provision 
in  case  the  appellant  is  unable  to  pay  such 
fees:    "Such  appellant  shall,  within   thirty 
days  after  receipt  of  papers  on  appeal  by  the 
clerk,  file  a  sufficient  affidavit  stating  that  be 
is  unable  to  pay  the  lawful  fees  for  filing  said 
papers  and  docketing  said  cause,  and  upon 
the  receipt  of  such  papers  and  affidavit  the 
clerk  shall  file  the  same  and  docket  the  cause. " 
Section  5380  above  quoted  does  not  prevent 
appeals.    Its  purpose  is  to  secure  promptness 
on  the  part  of  litigants,  and  to  facilitate  bus- 
iness.   The  end  sought  is  a  rightful  subject 
of  legislation.  And  section  3027  above  quoted 
authorizes  the  court  to  adopt  reasonable  rules 
of  practice.   The  authority  to  adopt  such  rules 
is  among  the  usual  subjects  of  legislation. 
Section  5459  authorizes  the  collection  of  a 
jury  fee  and  its  taxation  as  cost.    It  requires 
its  payment  at  the  time  of  instituting  the 
suit,  or  the  filing  of  papers  on  appeal.     This 
is  clearly  a  rightful  subject  of  legislation. 
The  rules  of  court  quoted  are  authorized  by 
the  provisions  of  law  above  referred  to,  and 
were  designed  and  adapted  to  prevent  unnec- 
essary delays  in  the  administration  of  justice. 
The  law  makes  it  the  duty  of  the  party  taking 
the  appeal,  before  filing  bia  papers,  to  deposit 
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with  the  clerk  the  jury  fees,  and  the  fees  for 
Dling  the  p.ipers  and  placing  the  ease  on  the 
docket  are  also  due  at  the  same  time,  and  the 
clerk  has  a  right  to  demand  them  before  ren- 
dering the  service.  Before  the  adoption  of 
the  rule  quoted  above,  parties  would  often 
take  appeals  and  leave  the  papers  with  the 
clerk  without  jiaying  them,  and  withouthav- 
ing  the  case  docketed  so  as  to  bring  it  to  the 
attention  of  tlie  court,  and  in  that  way  they 
would  secure  delay,  and  sumetiroes  defeat  the 
collection  of  just  debts.  The  provisions  of 
law  above  quoted  are  not  in  conflict  with  "an 
act  of  congress"  in  relation  to  the  courts  and 
judicial  officers  in  the  Territory  of  Utah,  in 
force  June  23,  1874.  We  hold  that  their 
scope  is  within  the  legishitive  competency  of 
the  legislature  of  this  territory.  Tlie  case  of 
Wescott  V.  Eccles,  3  Utah,  258.  2  Pac.  Rep. 
525,  cited  by  appellant's  counsel,  was  decided 
before  the  enactments  of  the  legislature  above 
mentioned  took  effect,  or  the  rule  above 
quoted  was  made;  and  that  decision  is  over- 
ruled so  far  as  it  conflicts  with  this  opinion. 

Henderson  and  Blackburn,  JJ.,  concur. 


<6  Utali,  339) 

Mares  et  al,  v.  Cttlmer  et  al. 

{.Supreme  Court  of  Utah.    Jan.  31,  1890.) 

Rboobd  on  Afpbii.. 

Where  it  appears  from  the  record  that  s 
statement  on  mouoii  for  new  trial  was  complete, 
except  that  it  was  not  authenticated  by  the  judge, 
which  omiBsion  was  not  noticed  by  jadge  or 
cooDsel,  it  will  not  be  stricken  out  on  appeal, 
though  the  derk,  in  the  absence  of  both  counsel, 
obtained  an  authentication  a  few  days  after  the 
overruling  of  the  motion,  but  failed  to  attach  It  to 
the  statement  for  some  months,  the  parties  having 
suffered  no  prejudice. 

Appeal  from  district  court,  first  district; 
J.  W.  JuDD,  Judge. 

Action  by  Wolf  Marks  and  Anna  Marks 
against  William  H.  Culmer,  Jabez  G.  Suth- 
erland,'  John  T.  Sullivan,  Daniel  S.  Dana, 
Delos  Lombard,  Harvey  K.  Tompkins,  and 
Belle  Tompkins.    Defendants  appeal. 

J.  O.  Sutherland  and  Arthur  Brawn,  for 
appellants.  D.  Bvarut,  Geo.  Sttther/and,  8. 
H.  Thurman,  and  C  S.  Varian,  for  respond- 
ents. 

Per  Cxtriah.  This  is  a  motion  by  re- 
spondents to  strike  from  the  transcript,  on 
appeal,  the  papers  purporting  to  be  a  state- 
ment on  motion  for  a  new  trial,  because  the 
same  is  not,  and  was  not,  authenticated  as 
required  by  statute.  It  appears  from  tlie  rec- 
'  ord  tliat  the  amendments  to  the  statement 
were  allowed,  and  the  motion  for  a  new 
trial  overruled  and  denied  at  the  same  time 
on  the  17th  day  of  June.  I8H9.  At  that  time 
tliere  was  no  authentication  attached  to  said 
statement  by  tlie  judge.  On  the  21st  day  of 
June,  the  clerk,  at  the  request  of  one  of  the 
attorneys  in  the  case,  went  to  Salt  Lake  City 
to  procure  such  authentication,  and  the 
judge,  on  a  separate  piece  of  paper,  gave  the 
same  In  the  following  words:  "The  foregoing 


statement  is  correct,  and  the  same  is  hereby 
allowed  and  settled.  J.  W.  Jttdd,  Judge 
First  District  Court  of  Utah.  Dated  June 
22.  1889."  That  this  authentication  was 
signed  by  the  judge,  to  be  attached  to  the 
statement.  That  the  clerk  took  said  authen- 
tication, and  placed  it  with  the  flies  and  pa- 
pers in  the  case,  but  did  not  attach  the  same 
to  the  statement  until  January  15,  1890, 
when,  upon  his  attention  being  called  to  the 
matter,  he,  upon  his  own  motion,  attached 
the  same  to  the  statement.  None  of  the  at- 
torneys on  either  side  were  present  when  the 
judge  signed  the  authentication.  We  think 
it  sufficiently  appears  from  the  record  ttiat 
the  statement,  at  the  time  the  motion  for  a 
new  trial  was  overruled,  was  complete  in  all 
respects,  except  that  it  was  not  authenticated 
by  the  judge  before  whom  the  case  was  tried. 
This  omission  does  not  appear  to  have  been 
noticed  by  the  court  or  counsel  at  the  time 
the  motion  was  passed  upon,  and  the  state- 
ment Was  treated  ns  being  sufficient  and  com- 
plete. While  the  manner  of  the  authentica- 
tion was  certainly  irregular,  we  think  no 
prejudice  has  resulted  to  respondents,  and  the 
motion  to  strike  the  statement  from  the  traa> 
script  is  overruled. 


(t  mah,  S41) 
Stevens  «.  Higqinbotbau  et  al. 
{Supreme  Court  of  Utah.    March  4, 1890.) 

Appeal— Decision— DisMisaij.. 
1.  A  second  motion  to  dismiss  an  appeal,  based 
on  a  cause  existing  at  the  time  the  first  was  made, 
cannot  be  heard. 

3.  Questions  arlsine  on  findings  of  faot  and 
oondusions  of  law  having  been  decided  on  a  first 
appeal,  such  findings  and  conclusions  wili  be  strick- 
en from  the  statement  on  appeal  from  the  decree 
entered,  on  a  reTnlttUnr,  in  accordance  with  the 
opinion  on  the  former  appeal.  , 

Appeal  from  district  court,  first  district.  ' 
For  former  report,  see  21  Pac.  llep.  946. 
Thoma»  Maloney,  for  appellant.    Kimball 
cC  White,  for  respondents. 

Blackburn,  J.  A  motion  was  made,  ar- 
gued, and  submitted  to  dismiss  the  appeal  in 
this  case,  which  motion  was  denied,  and 
thereupon  the  respondent  submitted  this  mo- 
tion to  dismiss  the  appeal,  assigning  a  new 
reason,  but  one  that  existed  at  the  time  the 
first  motion  was  made.  This  last  motion 
cannot  be  entertained  for  a  cause  that  exist- 
ed when  the  first  motion  was  made.  The 
question  of  dismissal  was  heard  on  the  first 
motion,  and  decided;  practice  allowing  a  sec- 
ond motion  to  be  made  for  the  same  purpose 
would  lead  to  interminable  delay,  and  should 
not  be  permitted.  The  motion  will  be  strick- 
en from  the  flies. 

This  case  was  formerly  in  this  court.  It 
was  tried  in  the  court  below  by  the  court. 
Findings  of  fact  and  conclusions  of  law  were 
made  and  flled,  andajudgment  entered  there- 
on. An  appeal  was  taken  to  this  court,  and 
the  judgment  was  reveraed,  and  the  cause  re- 
manded, with  the  direction  to  enter  a  decree 
in  accordance  with  the  opinion  of  this  court. 
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A  remittitur  was  filed  in  the  court  below, 
and  a  decree  entered,  and  this  appeal  is  from 
that  decree.  The  motion  we  are  called  upon 
to  decide  now,  is  to  strike  from  the  statement 
in  this  case  the  findings  of  facts  and  conclu- 
sions of  law  made  on  the  first  trial  in  the 
court  below.  We  thinis  the  motion  ought  to 
be  sustained.  The  questions  arising  on  these 
findings  of  fact  and  conclusions  of  law  were 
all  disposed  of  In  the  former  decision  of  this 
case  by  tiiis  court,  and  they  can  have  no  bear- 
ing in  determining  tlie  rights  of  the  parties 
on  this  appeal.     The  motion  is  sustained. 

Zanb,  C.  J.,  and  Andbrsox,  J.,  concur. 


(6  Utab,  342) 

Utah  Loan  &  Trust  Co.  v.  Gakbutt. 

(Supreme  Court  qT  Utah.    Harcb  1, 1890.) 
Statute  or  Fbauss — Leasb  bt  Aobnt — Bxeou- 

TOBS. 

1.  Under  3  Comp.  LawB  Utah  IS^,  i  3916,  re- 
quiring a  lease  for  more  than  one  yaar  to  be  in 
writinff,  and,  if  made  by  an  agent,  requiring  the 
agent's  authority  to  be  in  writing,  one  of  six  ex- 
ecutors, having  no  written  authority  from  any  of 
the  others,  cannot  make  a  lease  for  more  than  one 
year,  a  majority  being  required  for  any  valid  act 
by  section  4030. 

2.  The  acceptance  of  rent  under  a  lease  void 
under  the  statute  of  frauds  creates  only  a  tenancy 
from  month  to  month,  the  rent  being  payable 
monthly. 

Appeal  from  district  court,  .first  district; 
H.  P.  Hendkrson,  Judge. 

Richards  &  Kolapp,  for  appellant.  Kim- 
ball <£'  Allison,  for  respondent. 

Zane,  C.  J.  This  action  was  instituted 
before  a  justice  of  the  peace.  The  complaint 
alleges  that  tlie  defendant  was  guilty  of  the 
unlawful  detention  of  the  premises  described 
in  it.  The,  case  is  here  by  appeal  from  a 
judgment  of  the  district  court  against  the 
plaintiff,  rendered  upon  the  trial  of  the  ap- 
peal from  the  justice.  The  rights  of  the  par- 
ties to  the  possession  of  the  property,  so  far  iis 
involved  by  this  case,  depends  upon  the  legal 
effect  of  the  following  letter:  "Salt  Lake 
City,  Utah.  May  2d,  1887.  Mr.  Robert  Gar- 
butt,  JenningsBuilding.  Ogden — OearSir:  I 
have  place<l  check  to  your  credit  for  rent  to 
May  Ist,  1887,  and  gave  our  lawyer  memoran- 
dum todraw  up  your  lease  iongugo,  which  he 
has  not  done  yet;  so  I  write  the  following  for 
your  protection  until  it  is  done:  1  hereby 
certify  that  Mr.  Robert  Oarbutt  h»s  rented 
from  the  Jennings  estate,  in  Ogden,  tlie  store 
in  the  Jennings  building  now  in  use  as  liis 
barber-shop,  until  January  1, 1891,  at  822.50 
per  month  rent.  Thomas  W.  .Ienninqs, 
Agent  Jennings  Estate." 

This  letter  contains  the  names  of  the  par- 
ties, identities  the  premises,  specifies  the 
amount  of  the  rent,  and  fixes  the  term,  and 
would  liave  been  a  valid  lease  for  the  time 
mentioned,  if  Thomas  W.  Jennings  had  been 
duly  authorized  in  writing  to  execute  It.  It- 
was  signed  by  Thomas  W.  Jennings,  as  agent 
of  tlie  Jennings  estate,  of  wliich  the  premises 
in  dispute  was  a  part,  and  it  appears  from  the 


evidence  that  he  was  one  of  six  duly-qualified 
executors  of  that  estate.  The  statute  pro- 
vides that  "no  estate  or  interest  in  real  prop- 
erty, other  than  for  leases  for  a  term  not  ex- 
ceeding one  year,  nor  any  trnst  or  power 
over  or  concerning  it,  or  in  any  manner  re- 
lating thereto,  can  be  created,  granted,  as- 
signed, surrendered,  or  declared,  otherwise 
than  by  operation  of  law,  or  a  conveyance  or 
other  instrument  in  writing,  subscritied  by 
the  party  creating,  granti  ng,  assigning,  surren- 
dering the  same,  or  by  his  lawful  agent  there- 
unto authorized  by  writing. "  2  Comp.  Laws 
Utah  1888,  §  3916.  And  subdivision  5.  §  3918, 
Id.,  isasfollows:  "An  agreement  for  the  leas- 
ing for  a  longer  period  tlian  one  year,  or  for 
the  sale  of  real  property  or  of  an  interest  there- 
in," to  be  valid,  must  be  in  writing;  "and  such 
agreement,  if  made  by  an  agent  of  the  party 
sought  to  be  charged,  is  invalid,  unless  the  au- 
thority of  the  agent  be  in  writing,  subscribed 
by  the  party  sought  to  be  chairged."  When  the 
lease  is  for  a  longer  term  than  one  year,  and 
it  is  to  be  made  by  an  agent,  the  statute  re- 
quires the  lease,  and  the  agent's  authority  to 
make  it,  to  be  in  writing.  While  the  letter 
purports  to  be  signed  by  Jennings  as  agent 
of  the  estate,  he  was  also  one  of  six  execu- 
tors; and,  when  there  are  two  or  more  exec- 
utors, the  following  statute  governs  their 
action:  "Sec.  4030.  When  all  the  executors 
named  are  not  appointed  by  the  court,  those 
appointed  have  the  same  authority  to  per- 
form ail  acts  and  discharge  the  trust  required 
by  the  will  as  effectually  for  every  purpose  as 
if  all  were  appointed,  and  should  act  together, 
where  there  are  two  executors  or  administra- 
tors. The  act  of  one  alone  shall  be  effectual 
if  the  other  is  absent  from  the  territory,  or 
laboring  under  any  legal  disability  from  serv- 
ing, or  if  he  has  given  his  co-executor  or  co- 
administrator authority  in  writing  to  act  for 
both;  and,  where  there  are  more  than  two  ex- 
ecutors or  administrators,  the  act  of  a  major- 
ity is  valid."  2  Comp.  Laws  Utah  1888. 
The  evidence  shows  that  all  the  executors 
were  within  the  territory,  and  free  from  any 
legal  disability,  and  that  the  executor  signing 
had  no  written  authority  from  the  others,  or 
any  of  them. 

Notwithstanding  the  statute  of  frauds  ren- 
dered the  letter  invalid  as  a  lease,  the  de- 
fendant was  permitted  to  remain  in  posses- 
sion of  the  premises  until  the  25th  day  of 
May,  1889,  when  N.  C.  Flygare,  the  grantee 
of  the  Jennings  estate)  and  the  grantor  of  the 
plaintiff,  gave  him  notice  to  quit  on  the  1st 
day  of  tlie  following  July.  It  also  appears 
from  the  evidence  that  rent  was  received  on 
the  1st  day  of  each  month,  until  the  last- 
named  day.  And  the  question  now  arises, 
what  effect  did  ttiis  acceptance  of  rent  liave 
upon  the  rights  of  the  parties?  The  defend- 
ant was  simply  a  tenant  at  will  until  the  ac- 
ceptance of  rent  by  the  lessor,  and  tbat  con- 
verted the  holding  into  a  tenancy  from  month 
to  month,  and  one  month's  notice  to  quit 
prior  to  July  the  1st  was  sufflcient  to  termi- 
nate the  tenancy  at  that  time.     In  the  case 
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of  Anderson  v.  Prindle,  23  "Wend.  616,  the 
court  said:  "It  appears  by  the  affidavit  that 
Prindle  went  into  possession  under  an  agree- 
ment for  a  written  lease  for  the  term  of  one 
year  and  eight  months  from  tlie  1st  of  Sep- 
tember, 1835,  and  that  a  few  days  after  he 
entered  into  possession  he  violated  the  agree- 
ment by  refusing  to  accept  the  lease,  and  ex- 
ecute the  counterpart  thereof.  By  that  act 
he  became  a  mere  tenant  at  will  or  by  suffer- 
ance, and  liable  to  be  ejected  immediately. 
Hegan  v.  Johnson,  2  Taunt.  149.  And  he 
would  have  continued  so,  if  Anderson  had 
not  changed  the  character  of  that  tortious 
holding  by  receiving  rent  from  him  subse- 
quent to  that  time,  from  month  to  month,  at 
the  rate  specified  in  the  verbal  agreement  for 
a'lease.  *  •  *  The  legal  construction  of 
the  acts  of  the  parties,  in  accepting  and  pay- 
ing rent  monthly,  was  to  create  a  tenancy 
from  month  to  month,  commencing  on  the 
1st  of  September,  1835.  The  tenant  was 
therefore  entitled  to  a  month's  notice  to  quit 
at  the  end  of  some  month  from  the  com- 
mencement of  the  tenancy."  To  the  same 
effect  is  Tayl.  Landl.  &  Ten.  §8  57,  60,  61. 
and  4  Kent,  Comm.  (12th  £d.)  U4.  The 
landlord,  by  permitting  the  tenant  to  take 
and  retain  possession  of  the  property,  and  by 
accepting  rent,  does  not  bind  himself  to  per- 
form so  much  of  the  lease  as  remains  execu- 
tory. .  Brown,  in  his  work  on  Statute  of 
Frauds,  (section  448;)  states  the  law :  "It  is 
obvious  that  the  mere  circumstance  that  a 
verbal  agreement  has  been  in  part  performed 
can  afford  no  reason,  such  as  to  control  the 
action  of  any  court,  whether  of  law  or  equity, 
for  holding  the  parties  bound  to  perform 
what  remains  executory.  The  doctrine  of 
equity  in  such  cases  Is  that,  where  an  agree- 
ment has  been  so  far  executed  by  one  party, 
with  tacit  encouragement  of  the  other,  and 
relying  upon  his  fullillment  of  it,  that  for  the 
latter  to  repudiate  it,  and  shelter  himself  un- 
der the  provisions  of  the  statute,  would 
amount  to  a  fraud  upon  the  former,  that  fraud 
will  be  defeated  by  compelling  him  to  carry 
out  the  agreement."  And  in  section  451, 
same  book,  the  author  says:  "It  is  settled  by 
a  long  series  of  authorities  that  a  part  execu- 
tion of  a  verbal  contract  within  the  statute 
of  frauds  has  no  effect  at  law  to  take  the  case 
out  of  its  provisions. "  This  is  an  action  at 
law.  We  are  of  the  opinion  that  the  court 
below  erred  In  its  seventh  finding  of  fact,  and 
in  its  statement  of  its  conclusion  of  law,  and 
also  in  its  judgment  thereon.  It  follows  that 
the  judgment  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded.  It  is  ac- 
cordingly so  ordered. 

Anderson  and  Blackburn,  JJ.,  concur. 


(6  Utah.  347) 

People  e.  Blackburn.  District  Judge. 

(Supreme  Court  of  Utah.    Jan.  21, 1890.) 

Ckivinal  Law— Sbntemcb — Mandamus. 

By  Comp.  Laws  Utah  1888,  §  4457,  the  max- 

Imam  punishment  for  volantaiy  manslaughter  is 


imprisonment  for  five  years,  no  minimum  bein^ 
designated.  Sentence  was  suspended  by  the  judge 
during  good  behavior,  he  reciting  that  good  rea- 
son was  shown  therefor.  Held,  that  mandamus 
would  not  be  granted  to  compel  the  passing  of 
sentence,  especially  when  it  would  run  to  a  judge 
other  than  tne  one  suspending  sentence,  as  it  would 
be  presumed  that  the  judge  decided  that  the  case 
deserved  only  nominal  punishment,  making  tlia 
passing  of  sentence  a  mere  technicality. 

Petition  for  writ  of  mandate. 
V.  8.  Varlan,  Dist.  Atty.,  for  the  People. 
W.  H.  Dicknon  and  Thurman,  Sutherland  & 
King,  for  defendant. 

Henderson,  J.  This  is  an  application  for 
a  writ  of  mandate  directing  the  defendant  to 
proceed  to  sentence  one  Pardon  Dodds  for 
the  crime  of  voluntary  manslaughter,  of 
which  he  stands  convicted  in  the  first  district 
court.  The  case  is  brought  to  hearing  upon 
a  return  made  by  the  defendant  to  an  alter- 
native writ  heretofore  issued,  from  which  it 
appears  that  in  February,  1889,  the  said  Par- 
don Dudds  was  indicted  for  the  crime  of 
murder;  that  he  was  arraigned,  and  pleaded 
not  guilty;  that  in  September  following  he 
was  put  upon  trial  in  the  first  district  court 
at  Provo,  before  a  jury  and  the  Honorable 
John  W.  Judd,  the  then  presiding  judge; 
that  on  the  26th  day  of  September  the  jury 
rendered  a  verdict  of  guilty  of  voluntary  man- 
slaughter, and  thereupon  the  court,  by  an  or- 
der duly  entered,  appointed  October  10, 1889, 
>as  the  time  for  passing  judgment  upon  such 
conviction.  On  the  10th  day  of  October,  the 
prisoner  being  present,  and  Judge  Judd  pre- 
siding, the  district  attorney  moved  for  judg- 
ment and  sentence,  and  the  prisoner,  by  his 
counsel,  moved  the  court  that  the  sentence  and 
judgment  be  indefinitely  suspended  during 
good  behavior;  and  thereupon  the  court,  by  an 
order  entered  in  its  minutes,  reciting  that  good 
and  sufficient  reasons  were  made  to  appear 
therefor,  granted  the  defendant's  motion, 
and  suspended  sentence  during  good  behav- 
ior. On  the  15th  day  of  October,  Judge  Judd 
having  resigned,  he  was  succeeded  by  Judge 
Blackburn,  the  defendant.  On  the  2l8t 
day  of  October,  at  a  session  of  court  then  be- 
ing held,  and  Judge  Blackburn  presiding, 
the  district  attorney  moved  the  court  for  an 
order  appointing  a  time  for  pronouncing 
judgment,  which  the  court  refused,  and  still 
refuses  to  proceed  to  sentence.  Upon  this 
record  we  are  asked  to  issue  a  mandate  to 
the  defendant  to  proceed  to  judgment  and 
sentence. 

Ample  authority  is  vested  in  the  court  by 
the  statutes  of  the  territory  and  rules  of  prac- 
tice to  set  aside  verdicts  for  errors  or  want 
of  proof  to  support  them;  but  this  power 
was  not  invoked  in  this  case,  and  Dodds 
stood  convicted  before  the  court  of  the  crime 
of  voluntary  manslaugliter  by  a  verdict  which 
was  in  full  force  and  effect.  After  convic- 
tion the  trial  court  may,  undoubtedly,  sus- 
pend judgment  temporarily,  for  stated  peri- 
ods, from  time  to  time.  It  may  l)e  proper  to 
do  so  to  allow  the  defendant  time  to  move 
for  a  new  trial,  to  perfect  an  appesil,  to  pre- 
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sent  a  petition  for  pardon,  and  to  allow  the 
court  time  lo  consider  and  determine  the  sen- 
tence to  be  imposed.  People  v.  Ueilly,  63 
Mich.  260,  18  N.  W.  Rep.  849;  Whart.  Crim. 
PI.  g  913;  Com.  v.  Dowdican,  115  Masa.  133; 
State  V,  Addy,  43  N.  J.  Law.  113.  But 
when  a  defendant  stands  convicted,  and  all 
the  remedies  provided  by  law  for  testing  the 
correctness  of  the  conviction  have  been  ex- 
hausted or  waived,  we  have  no  doubt  it  is 
the  duty  of  the  coui-t  to  keep  control  of  the 
case,  and  within  a  reasonable  time  to  proceed 
to  give  judgment,  and  in  doing  so  to  exercise 
such  discretion  as  the  statute  governing  the 
particular  offense  commits  to  the  court.  The 
authority  to  wholly  relieve  parties  from  a 
conviction  for  crime  is  not  given  to  the  courts, 
but  belongs  to  the  pardoning  power.  People 
v.  Morrisette,  20  How.  Pr,  118;  People  v. 
Rellly,  53  Mich.  260,  18  N.  W-  Bep.  849; 
People  V.  Brown,  (Mich.)  19  N.  W.  Rep.  571. 
It  is  apparent  from  this  record  that  it  was 
not  intended  by  the  court  to  temporarily  sus- 
pend judgment,  but,  on  the  contrary,  to  en- 
tertain the  prosecution  no  fnrttier,  and  to 
discharge  the  defendant  therefrom  witliout 
sentence.  The  statute  (Comp.  Laws  1888,  § 
4457)  which  prescribes  the  punishment  for 
voluntary  manslaughter,  the  crime  for  which 
Dodds  stood  convicted,  is  as  follows:  "Vol- 
untary manslaughter  is  punishable  by  impris- 
onment in  the  penitentiary  not  exceeding 
five  years."  It  will  be  seen  that  by  this  stat- 
ute the  largest  discretion  is  vested  in  the 
court.  It  extends  from  a  maximum  impris- 
onment in  tlie  penitentiary  down  to  the  least 
appreciable  space  of  time;  no  minimum  be- 
ing designated.  No  doubt  the  legislature, 
in  committing  this  discretion  to  the  court, 
recognized  the  fact  that  there  might  be  ex- 
treme cases  where  a  party  might  legally  be 
guilty  of  the  crime,  and  yet  the  circumstances 
be  such  that  the  penalty  should  be  purely 
nominal.  Of  course,  such  a  case  would  be 
an  extreme  one,  but  it  can  readily  be  imag- 
ined. On  the  other  hand,  the  case  may  be 
such  as  to  require  the  extreme  penalty  pro- 
vided for  by  the  statute.  Within  these  lim- 
its, then,  the  court,  in  this  case,  was  author- 
ized to  exercise  its  discretion.  It  might  have 
designated  a  term  of  imprisonment  so  brief 
that  the  prisoner  could  not  have  reached  the 
penitentiary  before  it  expired,  or,  if  be  did, 
that  would  have  only  required  him  to  be  re- 
ceived and  discharged.  We  think  it  is  to  be 
presumed  from  this  record  that  the  learned 
Judge  who  presided  at  the  trial,  and  heard  all 
the  testimony,  in  his  discretion  detenu  iiied 
that  this  was  a  case  in  which  the  lightest 
penalty  which  by  law  he  was  authorized  to 
inllict  should  be  imposed;  and,  that  being 
purely  nominal  and  requiring  of  the  otflcera 
to  execute  it  a  merely  perfunctory  duty  and 
useless  expense,  he  refused  to  pass  sentence 
at  all.  This,  we  think,  is  the  reasonable  pre- 
sumption. From  this  record  we  are  to  pre- 
sume official  integrity  and  propriety,  rather 
than  the  contrary.  No  case  is  presented  in 
this  record  for  reviewing  the  discretion  of 


the  court  below.  If  that  could  be  done,  the 
facts  upon  which  the  discretion  was  exerci-sed 
are  not  before  us.  The  question  presenteil 
to  us  is  whether  we  shall  issue  a  pereroptoiy 
mandate  requiring  the  court  to  proceed  to  in- 
flict this  penalty.  We  think  not.  especially 
in  view  of  the  fact  that  the  writ  would  re- 
quire another  judge  than  the  one  that  beard 
the  evidence  and  presided  at  the  trial  to  pass 
the  sentence.  While  we  have  no  doubt,  as 
before  stated,  that  it  is  the  duty  of  the  court 
in  which  a  conviction  is  had  to  proceed  to 
judgment  wilhinthe  limits  prescribed  bylaw 
for  the  exercise  of  ila  discretion,  and  tliat  it 
cannot  rightfully  exercise  the  pardoning  pow- 
er by  refusing  judgment,  but  that,  where  the 
statute  prescribing  the  punishment  for  a 
crime  only  fixes  a  maximum  punisliment, 
thereby  expressly  authorizing  the  court,  in 
its  discretion,  to  fix  any  degree  of  punish- 
ment from  such  maximum  down  to  a  purely 
nominal  punishment,  and  it  is  apparent  from 
the  record  that  the  court,  in  the  exercise  of 
such  discretion,  has  determined  that  the  low- 
est possible  punishment  should  be  inflicted, 
the  failure  of  the  court  to  pass  judgment  ia 
more  a  matter  of  form  than  of  substance. 
The  mandate  of  this  court  would  only  require 
the  performance  of  a  technical  duty.  For  this 
reason  we  do  not  think  we  are  called  upon 
to  interfere  by  issuing  the  writ  asked  for. 
The  writ  should  be  denied.' 

Zanb,  G.  J,  and  Anderson,  J.,  concur. 

(«  Utah.  351) 

Salt  Lakb  Foundry  &  Machine  Co.  t>. 

Mammoth  Min.  Co.  et  al, 

(Supreme  Court  nf  Utah.    March  1, 1890.) 

COBPOBATIOSB—  COSTRAOTS  —  EviDKSCB  —  EqCITT. 

1.  The  work  and  materials  aued  for  were  fur- 
nished at  the  request  of  the  general  manager  and 
a  director,  who  was  also  secretary,  of  defendant 
company.  Mining  operations  were  conducted  in 
its  name,  its  oi&oe  was  at  the  place,  its  president 
was  sometimes  there,  and  some  of  its  directors, 
lived  there.  There  was  evidence  that  defendant 
had  a  contract  with  its  secretary  to  do  the  work. 
Held  that,  in  the  absence  of  evidence  that  plaln- 
tlil  knew  of  such  contract,  defendant  was  liable. 

2.  Errors  in  admitting  evidence  are  not  avail- 
able in  equity,  as  the  chancellor  is  supposed  to  act 
only  on  proper  evidence. 

Appeal  from  district  court. 

Bennett  d  Bradley  and  /.  &.  Sutherland^ 
for  appellants.  Arthur  Brown  and  B.  B. 
Critchlaw,  for  respondent. 

Blackburn,  J.  This  action  was  originally 
brought  by  George  W.  Taylor  et  al.,  as  plain- 
tiffs, to  foreclose  a  statutory  lien  against  the 
defendant  company.  The  respondent  was  a 
defendant,  as  holder  of  another  lien.  The 
case  of  the  original  plaintiffs  having  l)een 
disposed  of,  the  respondent  is,  in  effect, 
plaintiff.  It  filed  a  cross-complaint  for  ita 
lien,  the  appellant  put  in  an  answer,  and  the- 
cause  was  heard  by  the  court  below  witliout 
a  jury,  and  judgment  rendered  for  the  re- 
spondent, from  which  judgment  this  appeal 
is  taken.  The  cross-complaint  alleges  that 
the  respondent,  a  corporation,  delivered  to- 
the  appellant,  a  corporation,  castings,  and. 
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did  work  and  labor  in  constructing  refineries, 
furnaces,  etc.,  at  the  request  of  the  appellant, 
on  its  mining  and  milling  property.  Tluit 
the  materials  were  furnished,  and  tlie  work 
and  labor  done,  on  the  property  of  the  appel- 
lant, and  the  amount  and  value  thereof  is  not 
denied,  but  it  is  denied  that  this  was  done  at 
the  request  of  the  appellant.  The  evidence 
tends  to  prove  that  the  materials  and  work 
were  furnished  at  the  request  of  one  Bowers, 
who  was  a  director  and  secretary  of  the  ap- 
pellant company,  and  one  Johnstone,  repre- 
sented to  be  the  general  manager  of  the  com- 
pany; that  the  mining  operations  and  the 
work,  when  this  labor  was  done  and  their 
materials  were  furnished,  were  carried  in  the 
name  of  the  appellant  company,  the  pay-rolls 
of  the  men,  and  the  regulations  for  the  con- 
duct of  tlie  work,  were  in  its  name,  and  the 
proceeds  of  the  mine  were  transferred  to  its 
credit,  and  the  material  furnished  and  labor 
done  by  the  respondent  were  charged  to  it, 
and  the  whole  proceedings  in  working  the 
mine  and  making  the  improvements  were 
carried  on,  to  all  appearances,  in  the  name 
and  by  the  authority  of  the  appellant  com- 
pany. Its  president  was  sometimes  there. 
Its  secretary  and  ofBce  were  there,  and  one 
or  two  of  its  directors  resided  there.  We  think 
there  was,  if  not  a  preponderance  of  evidence, 
enough  to  justify  the  court  below  in  finding 
that  these  materials  were  furnished  and  this 
labor  performed  at  tiie  request  of  the  appel- 
lant. But  the  contention  of  the  appellant  is 
that  it  is  not  liable  for  the  laisor  done  and  ma- 
terial furnished  by  the  respondent,  because  it 
had  a'  contract  with  another  party  to  have 
this  work  done  and  these  materials  furnished, 
and  pay  for  the  same,  and  this  contract  was 
with  Bowers,  a  director,  stockholder,  and  sec- 
retary of  the  appellant  company,  and  that 
the  contract  was  between  him  and  certain 
stockholders  of  the  appellant  company,  and 
consented  to  by  it.  If  this  was  a  private 
agreement  between  certain  stockholders  of 
appellant  as  to  who  should  pay  for  improve- 
ments made  in  its  property,  made  in  its  name 
and  for  its  benefit,  it  will  not  avail  to  defeat 
the  claim  of  the  respondent,  unless  notice  of 
this  agreement  was  given  to  the  respondent, 
before  the  materials  were  furnished  and  labor 
done,  that  it  would  not  be  liable  for  these  ma- 
terials and  labor,  although  done  in  its  name. 
On  this  point  the  evidence  is  confiicting,  and 
the  court  below  found  for  the  respondent,  or 
it  could  not  have  given  judgment  in  its  favor. 
We  think  the  evidence  fully  justifies  his  flnd- 

inR- 

The  errors  assigned  in  reference  to  the  ad- 
mission of  testimony  are  not  available  in  a 
case  in  equity,  for  the  chancellor  is  supposed 
to  act  only  on  proper  evidence.  There  Is  no 
qaestion  of  law  involved, — only  questions  of 
fact;  and,  if  the  proper  evidence  justifies  the 
decree,  the  judgment  ought  to  be  affirmed, 
and  we  think  it  does.    Decree  affirmed. 

Zane,  C.  J.,  and  Hendebson  and  Ander- 
son, JJ.,  concur. 


(e  Utah,  361) 

People  ex  rel.  Bynon  «.  Page,  Registratioa 

Officer. 

(Supreme  Coxtrt  of  Utah.    Jan.  21, 1890.) 

liVHiaiPAI,    COBPOSATIONB  —  CeABTEH  —  JCDICIAI. 
NOTICB. 

1.  Laws  Utah  1888,  c.  48,  divides  cities  Into 
classes,  and  provides  the  way,  but  not  an  exclusive 
one,  by  which  cities  should  determine  to  which 
class  they  belone.  Held,  that  the  court  will  take 
judicial  notice  of  the  class  to  which  a  city  belongs, 
and  the  city  becomes  a  member  of  its  proper  class 
without  anything  done  on  its  part. 

2.  Laws  Utah  1888,  a  48,  art.  20,  {  6,  providinfr 
that  the  sections  thereof,  specifying  the  number  of 
wards,  and  the  officers  to  be  elected,  iu  cities  of 
certain  classes,  shall  apply  to  cities  already  organ- 
ized, effects  an  amendment  of  the  charters  of  such 
oltles,  tboQgh  the  act  contains  no  repealing  clause. 

Application  for  writ  of  mandate. 

W.  H.  Dickson  and  P.  L.  Wtlltama,  for 
relator,  0.  W.  Powers  and  C.  W.  Benedict, 
for  respondent. 

Blackburn,  J.  This  is  a  petition  by  the 
plaintiff  for  a  peremptory  writ  of  mandate  to 
require  the  defendant,  who  is  the  proper  of- 
ficer, to  give  election  notices  for  the  coming 
municipal  election  in  Salt  Lake  City;  to  put 
Dp  notices  of  said  election,  stating,  among 
other  things,  that  there  will  be  chosen  by  the 
qualified  voters  at  said  election  fifteen  coun- 
cilmen,  one  mayor,  one  recocder,  one  treas- 
urer, one  marshal,  and  one  assessor  and  col- 
lector, and  one  justice  of  the  peace  for  each 
of  the  five  precincts  of  said  city. 

This  involves  a  construction  of  a  portion 
of  the  act  of  the  last  territorial  legislature 
(Laws  1888,  c.  48)  entitled  "An  act  for  the 
incorporation  of  cities. "  The  purpose  of  that 
act  seems  threefold:  (1)  To  incorporate  new 
cities;  (2)  to  provide  a  mode  by  which  cities 
already  organised  can  reincorporate  under 
this  act;  (8)  to  apply  to  cities  already  incor- 
porated, certain  portions  of  the  act  as  amend- 
ments to  their  charters,  without  reincorpo- 
ration. The  question  raised  by  this  peti- 
tion is,  does  this  act  require  that  the  officers 
provided  for  in  it  shall  be  elected  at  the  com- 
ing municipal  election  in  Salt  Lake  City,  or 
shall  the  officers  provided  for  in  the  charter 
of  said  city  be  chosen?  I  think  the  ofBcers 
provided  for  in  this  act  are  hereafter  the 
proper  ones  to  govern  the  city.  Section  14,. 
art.  1,  by  express  words  applies  to  cities  now 
organized,  and  provides  that  they  shall  be 
divided  into  three  classes.  All  cities  having  a 
population  of  20,000  and  over  shall  belong  to 
the  first  class,  etc.  Other  portions  of  the  act 
point  out  the  way  any  city  may  determine 
the  class  it  belongs  to,  but  the  mode  men- 
tioned in  the  act  is  not  exclusive.  If  Salt 
Lake  City  has  in  fact  a  population  of  20,000 
or  over,  and  the  court  can  judicially  know 
that  fact,  it  is  a  city  of  the  first  class,  whether 
it  takes  any  steps  to  ascertain  that  fact  or 
not.  Courts  take  judicial  notice  of  all  the 
political  acts  of  the  government.  The  cen  sus 
of  1880  shows  this  city  to  have  a  population 
of  over  20.000,  and  that  is  a  political  act  of 
which  the  courts  take  judicial  notice.  There- 
fore I  think  Salt  Lake  City,  under  this  act. 
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is  a  city  of  the  flrst  class,  without  anything 
done  on  its  part.  Again,  section  5,  art.  20, 
expressly  provides  that  section  1,  art.  6, 
among  other  provisions  of  this  act,  shall  ap- 
ply to  all  cities  already  incorporated.  Al- 
ttiough  there  is  no  repealing  clause  in  this 
act,  yet  section  5,  art.  20,  has  the  effect  to 
make  these  several  provisions  amendments  to 
the  charters  of  all  the  cities  to  which  they 
are  applicable.'  Section  1,  art.  6,  provides 
that  officers  of  the  cities  of  the  first  class  to 
be  elected  by  the  people  shall  be  three  coun- 
cilmen  from  each  municipal  ward,  a  mayor, 
a  recorder,  a  treasurer,  an  assessor  and  col- 
lector, and  a  marshal.  Another  provision  of 
the  act  provides  that  cities  of  the  first  class 
shall  be  divided  into  five  wai°ds,  and  that  one 
Justice  of  the  peace  shall  be  elected  from  each 
ward.  Both  parties  having  appeared,  and 
this  application  having  been  argued  at  the 
hearing,  there  is  no  need  of  an  alternative 
writ.  Therefore  the  peremptory  writ  will 
issue  as  prayed  for. 

Zame,  C.  J.,  and  Anderson,  J.,  concur. 

Henderson,  J.,  was  absent  at  the  hearing 
of  this  case,  and  took  no  part  in  the  decision. 


(«  Utah,  867) 

Daniels  v.  tlNioN  Pao.  Bt.  Co. 

(Supreme  Court  cf  Utah.    March  1, 1890.) 

Mastbk  aih>  Srrvant — Defectivb  Apflianobs — 

Fellow-Servasts — Excessive  Dahaoes. 

1.  'A  vei'dict  for  plaintiff,  a  brakeman,  who 
was  Injured  in  a  wreck  caused  by  a  broken  car- 
wbeeL,  will  not  be  disturbed  where  the  evidence 
shows  that  there  was  an  old  crack  in  the  wheel, 
which  could  have  been  seen  by  proper  inspection. 

2.  A  brakeman  is  not  a  fellow-servant  of  a  car- 
inspector,  as  they  are  not  associated  together  in 
their  labor,  and  are  under  different  managers. 

8.  Where  plaintiff  is  permanently  disabled  in 
one  leg  and  shoulder,  and  wholly  unable  to  per- 
form manual  labor,  and  was  rendered  helpless  by 
the  wreck,  and  left  for  more  than  two  days  with 
bis  wounds  undressed,  and  thus  made  to  suffer  un- 
necessarily, a  verdict  for  $10,000  will  not  be  set 
aside  as  excessive. 

Appeal  from  district  court,  third  district; 
Zane,  Judge. 

Action  by  William  Daniels  against  the 
Union  Pacific  Railway  Company.  Judgment 
was  entered  on  a  verdict  for  plaintiff  for 
$10,000,  and  defendant  appeals. 

P.  L.  Williams,  for  appellant.  Arthur 
Brown,  for  respondent. 

Blackburn,  J.  This  is  a  suit  by  a  brake- 
man,  an  employe  of  the  defendant  company, 
for  an  injury  to  him  while  in  the  line  of  his 
duty  on  a  train  that  was  wrecked.  lie  was 
severely  injured,  and  permanently  in  one  leg 
and  one  of  his  shoulders,  so  as  to  be  unable 
to  perform  manual  labor.  The  evidence 
tends  to  show  that  the  train  on  which  the 
plaintiif  was  at  work  as  brakeman  was 
wrecked  by  a  broken  wheel;  that  there  was 
an  old  crack  in  the  wheel,  which  could  have 
been  seen  by  proper  inspection ;  and  the  ques- 
tion was  fairly  submitted  to  the  jury,  and 


they  found  that  this  wns  negligence  in  the 
defendant  company.  We  think  the  evidence 
abundantly  supports  this  finding.  It  was  the 
duty  of  the  company  to  furnish  reasonably 
safe  cars  for  the  running  trains,  and  to  have 
them  inspected  with  reasonable  care  at  prop- 
er intervals;  and,  if  an  employe  was  injured 
by  a  neglect  to  perform  this  duty,  the  com- 
pany is  liable  to  him  for  the  damage  he  sus- 
tained. On  this  branch  of  the  subject  we 
see  no  error. 

The  instructions,  as  we  think,  state  well 
and  fairly  the  law  of  the  case,  and  no  point 
is  made  on  them  in  the  brief  of  appellant's 
counsel;  but  the  contention  of  the  defendant 
company  is  that,  if  there  was  negligence,  it 
was  the  negligence  of  the  car-inspector,  and 
lie  was  the  fellow-servant  of  the  respondent. 
If  this  contention  is  true,  the  respondent  can- 
not recover,  and  this  case  should  be  reversed. 
As  to  who  are  fellow-servants  there  have  been 
a  great  many  and  great  variety  of  decisions, 
and  it  would  serve  no  useful  purpose  to  re- 
view them.    However  various,  the  decisions 
agree  that  the  weight  of  authority  is  tiiat,  in 
order  to  constitute  servants  of  one  master  fel- 
low-servants, within  the  rulie  respondeat  su- 
perior, they  must  be  engaged  in  the  same 
line  of  work,  be  under  the  control  of  the  same 
foreman,  be  employed  and  discharged  by  the 
same  head  of  the  department  in  which  they 
work;  that  they  labor  together  in  such  per- 
sonal relations  that  they  can  exercise  an  in- 
fluence upon  each  other  promotive  of  proper 
caution  in  respect  of  their  mutual  safety; 
that  they  shall  be  at  the  time  of  the  injury 
directly  co-operating  with  each  other  in  the 
particular  business  in  hand,  or  that  their 
mutual  duties  shall  bring  them  into  habitual 
conasaociatiun,  as  that  they  may  exercise  an 
influence  upon  each  other  promotive  of  proper 
caution,  and  to  be  so  situated  in  their  labor,  to 
some  extent,  to  supervise  and  watch  the  con- 
duct of  each  oiher  as  to  skill,  diligence,  and 
carefulness.     Railroad  Co.  v.  Kelly,  127  Ul. 
637,  21   N.  £.  Rep.  203.     The  evidence  in 
this  case  clearly  shows  that  the  inspector  of 
cars  is  not  in  the  same  line  of  work  with  the 
brakeman.    lie  has  nothing  to  do  with  the 
running  of  trains;  is  not  under  the  control  of 
the  conductor,  but  reports  to,  is  appointed  by, 
and  may  be  discharged  by,  and  is  under  the 
direction  of,  the  foreman  of  the  repair  shops; 
has  no  conassociation  with,  and   ia  rarely 
seen  by,  the  brakeman  on  the  train,  unless 
casually  noticed  by  him  when  the  train  is 
stopped.    They  have  no  work  in  contmon; 
are  not  so  associated  in  their  labor  as  to  be 
able  to  act  together  in  a  way  promotive  of 
their  mutual  safety.    We  cannot  say,  there- 
fore, as  a  matter  of  law,  that  the  car-inspect- 
or, in  this  case,  was  a  fellow-servant  of  the 
respondent  when  the  accident  occurred. 

It  is  contended,  also,  by  appellant  that  the 
damages  are  excessive.  On  that  point  the 
jury  were  properly  instructed.  It  is  pecul- 
iarly the  province  of  the  jury  to  estimate  the 
damages  in  this  class  of  cases;  and  they 
doubtless  took  into  consideration,  what  they 
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were  legally  authorized  to  do,  that  the  re- 
spondent was  lamed  and  deformed  in  one  leg 
for  life,  and  permanently  disabled  in  one 
shoulder,  so  that  he  was  wholly  rendered  un- 
able to  perform  manual  labor;  that  he  was 
rendered  entirely  helpless  by  the  accident; 
that  lie  was  neglected  for  more  than  two 
•days  before  his  wounds  were  dressed;  and 
that  he  suffered  unnecessarily  in  mind  and 
lx)dy  from  his  injury.  The  damages  are 
seemingly  heavy,  but.  In  view  of  the  facts  of 
the  case,  we  do  not  think  are  so  excessive  as 
to  justify  a  renewal.  Therefore,  we  cannot 
say  that  the  jury  were  influenced  by  passion 
or  prejudice  in  assessing  the  damages  at  the 
amount  they  did.  We  think,  therefore,  the 
judgment  should  affirmed.  Judgment  af- 
firmed. 

Henoerson  and  Anpebsom,  JJ.,  concur. 


<6  Utah,  3«0) 

Preshaw  v.  Dee  et  al. 
{Supreme  Cmirt  tf  Utah.    March  4, 1890.) 

Qdo  WasRAKTO — MlBfOINDBB  OV  PaBTIBS. 

1.  The  joinder  as  defendants,  in  a  sin^rle  quo 
warranto  proceeding  of  several  persons  who  claim 
title  by  distinct  appointments  to  the  oi&ce  of  jus- 
tice of  the  peace,  each  in  a  separate  precinct  crea- 
ted out  of  a  larger  precinct,  of  which  plaintiff  had 
previously  been  elected  justice,  is  error,  and  Is  not 
authorized  by  Comp.  Laws  Utah,  $  3534,  which  pro- 
vides that  "  when  several  persons  claim  to  be  en- 
titled to  the  same  ofBoe  or  franchise,  one  action 
may  be  brought  against  all  such  persons  In  order 
to  try  their  respective  rights  to  saoh  ofBce  or  fran- 
chise. " 

2.  Where  the  complaint  merely  avers  that  de- 
fendants have  usurped  plaintifTs  office,  the  mis- 
joinder may  be  teken  advantage  of  by  answer  un- 
der Ck>mi>.  Laws  Utah,  $  8224,  which  is  not  appar- 
ent on  the  face  of  the  complaint 

Appeal  from  first  district  court;  T.  J.  An- 
derson, Justice. 

A.  K.  Heywood  and  Boreman  &  Rogers, 
for  appellant.  Sutherland  &  Judd  and  H. 
H.  Solapp,  for  respondents. 

Henderson,  J.  This  action  was  brought 
in  the  first  district  court  for  usurpation  of 
office  {quo  ijoarranto.)  The  compluint  avers 
that  the  plaintiff  was  on  the  5th  day  of  Au- 
gust, 1889,  duly  elected  to  the  office  of  jus- 
tice of  the  peace  of  Ogden  precinct,  setting 
out  the  boundaries  and  extentof  the  precinct; 
that  he  afterwards  qualified,  and  is  entitled 
to  said  office  and  its  emoluments;  "that  on 
September  3,  1889,  the  defendants,  and  each 
of  them,  usurped  said  office,  and  have  ever 
since  continued  so  to  do."  The  facts  are 
that  the  county  court  of  Weber  county,  on 
the  7th  day  of  August,  1883,  created  Ogden 
precinct,  t!iesameas  set  out  in  the  complaint. 
On  the  5th  day  of  August,  1889,  the  pU-iintiff 
was  duly  elected  justice  of  the  peace  of  said 
precinct,  and  on  September  2,  following,  he 
qualified  as  such.  On  the  20th  day  of  Au- 
gust, 1889,  the  county  court  of  Weber  coun- 
ty, by  an  order,  abolished  said  Ogden  pre- 
cinct, and  out  of  the  territory  embraced  there- 


in created  four  separate  and  distinct  precincts, 
defining  particularly  their  boundaries,  and 
designating  them,  respectively,  as  "Ogden 
Precinct,  No.  1,  2,  3,  and  4."  The  county 
court  thereupon,  by  an  order  entered  at  the 
same  time  for  the  purpose  of  filling  the  va- 
cancies in  the  office  of  justice  of  the  peace  in 
each  of  the  said  four  precincts  thus  created, 
appointed  the  plaintiff  herein  justice  of  the 
peace  in  and  for  Ogden  precinct  No.  1;  the 
defendant  N.  Tanner,  Jr.,  for  Ogden  pre- 
cinct No.  2;  the  defendant  Joseph  Stanford 
for  precinct  No.  3;  and  defendant  Thomas 
D.  Dee  for  precinct  No.  4.  Defendant  Tan- 
ner never  qualified  under  his  appointment, 
and  has  filed  his  answer  disclaiming  any  right 
to  the  office.  Defendants  Stanford  and  Dee 
at  once  qualiOed.  Commissions  were  duly 
issued  to  them  by  the  governor,  and  they  en- 
tered upon  the  duties  of  said  offices  within 
and  for  their  respective  precincts.  The  plain- 
tiff claims,  under  his  election,  to  be  justice  of 
the  peace  for  the  entire  Ogden  precinct,  as  it 
formerly  existed,  and  denies  the  validity  of 
tlie  proceedings  of  the  county  court  above 
set  forth.  Defendants  Stanford  and  Dee  filed 
their  answers,  setting  up  the  foregoing  facts, 
and  denying  the  right  of  the  plaintiff  to  justly 
implead  them.  Judgment  was  entered  for 
defendants  intbe  district  court,  and  the  plain- 
tiff appeals. 

The  first  question  for  our  determination  is 
as  to  whether  there  is  a  misjoinder  of  parties 
defendant.  It  will  be  seen  from  the  forego- 
ing statement  that  each  of  the  defendants  is 
claiming  under  separate  and  distinct  appoint- 
ments and  commissions,  and  are  acting  as 
officers  and  exercising  jurisdiction  over  sep- 
arate and  distinct  portions  of  the  territory 
over  which  the  plaintiff  claims  his  right. 
They  are  not  claiming  a  joint  jurisdiction  or 
the  same  jurisdiction.  It  is  a  well-established 
principle  of  law,  as  well  as  in  equity,  that 
courts  will  not  take  cognizance  of  distinct 
and  separate  claims  or  liabilities  of  different 
persons  in  one  suit,  though  standing  in  the 
same  relative  situation.  1  Chit.  PI.  (14tb 
Amer.  Ed.)  44;  Bliss,  Code  PI.  §83;  Pom. 
Rem.  §  308.  There  must  be  some  community 
in  the  wrong-doing  among  the  parties  who  are 
united  as  co-defendants.  The  injury  com- 
plained of  must  be,  in  some  sense,  their  joint 
work.  La  France  v.  Krayer,  42  Iowa,  145; 
Lull  v.  Improvement  Co.,  19  Wis.  100.  Ap- 
plying these  principles,  we  think  there  Is  a 
misjoinder  of  defendants,  and  do  not  think  the 
statute  cited  by  plaintiff  (2  Comp.  Laws  1888, 
p.  338,  §  3534)"  ia  authority  for  the  joinder 
of  these  defendants  in  one  action. 

The  misjoinder  not  being  apparent  upon 
the  face  of  the  complaint,  it  was  proper  to 
take  advantage  of  it  in  tlie  answer.  Comp. 
Laws  1888,  p.  245,  §  3224. 

We  deem  it  unnecessary  to  discuss  the 

'This  section  provides  that,  "when  several  per- 
sons claim  to  be  entitled  to  the  same  office  or  fran- 
chise, one  action  may  be  brought  against  all  such 
persons,  la  order  to  try  their  respective  rights  to 
such  office  or  franchise. " 
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other  questions  involved.    The  judgment  of 
the  district  court  should  be  affirmed. 

Zane,  C.  J.,  and  Blackburn,  J.,  concur. 


(6  UtaH,  S63) 

TeAHEN  e.  IS^ELSON. 
{Supreme  Court  of  Utah.  March  1,  1890.) 
Mechanics'  Liens — Fleadiko. 
Comp.  Laws  Utah,  §  8806,  gives  every  per- 
son performiDg  labor  or  furnishing  materials  for 
a  building,  whether  at  the  instance  of  Lhe  owner 
or  his  agent,  a  lien,  but  provides  that  "the  aggre- 
gate amount  of  such  liens  mnst  not  exceed  the 
amount  which  the  owner  would  be  otherwise  lia- 
ble to  pay. "  Section  3807  provides  that  any  sub- 
contractor performing  labor  oi*fumishing  materi- 
als for  the  contractor  may,  within  30  days  after 
commencing  to  perform  the  labor  or  furnish  the 
materials,  serve  on  the  owner  or  his  agent  written 
noUce  of  the  amount  due  him,  or  contracted  to  be- 
come due  him,  and  have  a  lien  for  such  amount. 
Held,  that  the  subcontractor's  Uen  attaches  from 
the  time  he  begins  to  labor  or  furnish  materi- 
als, provided  he  gives  notice  within  30  days,  but 
the  amount  of  all  liens  cannot  exceed  the  amount 
of  the  contract  with  the  owner,  and  a  complaint  to 
foreclose  a  subcontractor's  lien  should  allege  the 
amount  due  the  contractor,  less  any  payment  maae 
for  labor  or  materials  furnished  before  plaintiff's 
Uen  attached.    Blackburn,  J.,  dissenting. 

Appeal  from  district  court,  third  district; 
H.  P.  Henderson,  Judge. 

Miller  &  Maginnis,  for  appellant.  A.  H. 
Nelson,  for  respondeut. 

Zane,  C.  J,  The  appellant  filed  his  com- 
plaint in  the  district  court,  in  whicli  he  al- 
leged, in  substance,  that  the  respondent  was 
the  owner  of  the  lot  described;  that  he  made 
a  contract  with  one  V.  H.  Harding  to  erect  a 
building  thereon;  that,  in  pursuance  of  a 
contract  with  the  latter,  appellant  performed 
labor  on  the  building  to  the  amount  of  $207, 
nopart  of  which  tiad  been  paid ;  that  he  served 
on  resiwndent  notice  of  tlie  amount  due  him 
as  such  subcontractor,  and  also  filed  for  record 
his  claim,  as  required  by  tlie  statute.  The 
usual  prayer  was  added,  and  the  action  was 
commenced  witliin  90  days  after  the  claim 
was  filed  for  record.  The  court  sustained  a 
demurrer  to  the  complaint,  because  it  did  not 
contain  an  averment  of  any  amount  due  oh 
the  contract  with  the  owner  at  tlie  time  the 
alleged  lien  of  the  plaintiff  attached.  This 
ruling  the  appellant  assigns  as  error. 

To  decide  the  question  raised,  it  is  neces- 
sary to  construe  certain  provisions  of  chapter 
1  of  the  Compiled  Laws  of  Utah  cf  1888  dehn- 
ing  meciianics'  liens,  and  providing  for  their 
enforcement.  Section  3806  of  that  chapter 
is  as  follows:  "Every  person  performing  la- 
bor upon  or  furnishing  materials  to  be  used 
in  the  construction  •  •  •  of  any  *  *  * 
building  *  «  •  has  a  lien  upon  the  same 
for  the  work  or  labor  done  or  materials  fur- 
nished, *  •  *  whether  done  or  furnished 
at  the  instance  of  the  owner  of  the  building 
•  *  *  or  his  agent,  but  the  aggregate 
amount  of  such  liens  must  nut  exceed  the 
amount  which  the  owner  would  be  otherwise 
liable  to  pay."  The  provisions  of  this  sec- 
tion, giving  the  person  performing  the  labor 


or  furnishing  the  materials  a  lien,  whether 
the  same  is  done  or  performed  at  the  instance 
of  the  owner  or  his  agent,  manifests  an  inten- 
tion to  couQne  the  lien  to  such  persons  as 
have  express  or  implied  contracts  with  the 
owner;  or,  in  other  words,  an  intention  not 
to  include  in  its  provisions  a  lien  in  favor  of 
subcontractor  or  in  favor  of  persons  perform- 
ing labor  or  furnishing  materials  at  the  in- 
stance of  such  subcontractor.  The  language 
of  the  last  clause  of  the  section,  viz.,  "but 
the  aggregate  amount  of  such  liens  must  not 
exceed  the  amount  which  the  owner  would  be 
otherwise  liable  to  pay,"  indicates  an  intention 
to  include  the  liens  of  subcontractors,  and  the 
liens  of  persons  furnishing  materials  or  per- 
forming labor  at  his  instance,  provided  for 
in  section  3807  of  the  chapter,  as  well  as  the 
lien  of  the  contractor  with  the  owner  given 
in  the  section  above  quoted.  The  aggregate 
amount  of  all  liens  for  work  done  or  materi- 
als furnished  under  contracts  with  the  own-  ■ 
eror  his  agent  would  be  limited  by  those  con- 
tracts, and  the  clause  would  be  of  no  effect  if 
intended  to  refer  to  those;  but  the  amount  of 
the  liens  for  labor  performed  or  materials 
furnished  under  subcontracts,  or  under  con- 
tracts between  other  persons  and  the  subcon- 
tractor, would  not  be  limited  by  the  contracts 
with  the  owner  by  what  he  would  otherwise 
be  liable  to  pay.  Hence  the  necessity  for  the 
clause.  When  a  provision  of  an  act  is  sus- 
ceptible of  two  meanings,  one  of  which  gives 
effect  to  it,  and  the  other  does  not,  tlie  rule 
of  construction  is  that  tlie  one  giving  to  it 
effect  shall  be  adopted.  The  application  of 
this  rule  to  the  limiting  provision  authorizes 
the  Inference  that  the  legislature  intended  it 
toembrace  tlie  threeciassesof  liens.  .Section 
3807  is  as  follows:  "Any subcontractor,  ma- 
terial-man, laborer,  or  other  person  perform- 
ing labor  or  furnishing  materials  for  the  con- 
tractor, who  is  entitled  to  a  lien  under  the 
provisions  of  the  last  section,  may,  *  *  • 
within  thirty  days  commencing  to  perform 
the  labor  or  furnish  the  materials,  serve  up- 
on tlie  owner  or  his  agent  *  ■»  *  written 
notice  of  the  amount  due  him,  or  contracted 
to  become  due  him,  for  such  labor  or  materi- 
als; and  such  subcontraqtor,  material-man, 
laborer,  or  other  person  may  have  a  lien  for 
such  amount;  and  any  peraon  furnisliing 
materials,  or  performing  labor  for  the  con- 
tractor, may,  by  like  notice  to  the  contractor, 
be  subrogated  to  the  rights  of  such  subcon- 
tractor; and,  by  filing  notice  with  tlie  county 
recorder,  shall  likewise  have  a  lien  for  the 
amount  due  him,  although  the  building  may 
not  be  finished:  provided,  that  he  Gle  notice 
of  such  lien  within  the  time  mentioned  in 
section  1062  of  this  act."  This  section  gives 
the  subcontractor  a  lien,  and  it  also  gives  a 
lien  to  the  person  who  performs  labor  on  the 
building,  or  furnishes  material  under  a  con- 
tract with  such  subcontractor.  The  subcon- 
tractor is  required  to  serve  upon  the  owner, 
within  30  days  after  the  performance  of  lal>or 
or  the  delivery  of  materials  by  him  com- 
menced, written  notice  of  the  amount  due 
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him,  or  contracted  to  become  due  him; 
and  that  amount  is  the  entire  compensa- 
tion for  such  labor  and  materials. —not  the 
whole  amount,  leas  such  payment  as  the 
owner  may  have  made  to  the  contractor  with 
him,  after  the  work  commenced  or  the  deliv- 
ery of  materials  begun,  and  before  the  serv- 
ice of  notice.  The  lien  is  given  to  secure  the 
entire  coro^iensation  for  the  labor  and  the 
materials  from  the  beginning. 

If  the  owner  may  pay  the  contractor  in  ad- 
vance the  full  amount  of  the  contract,  he 
may  in  that  way  defeat  the  sulKJontractor's 
lien,  because,  as  we  have  seen,  the  owner 
cannot  be  compelled  to  pay  more  than  that 
amount.  While  the  owner  miiy  pay  the  con- 
tractor for  lat>or  when  performed  and  raateri. 
als  when  delivered,  as  payment  therefor  be- 
comes due  before  the  subcontractor  or  other 
person  at  bis  instance  commenced  work  or 
the  delivery  of  materials,  he  cannot  by  pay- 
ment in  sidvance,  or  by  payment  of  any  kind 
to  the  contractor  after  the  subcontractor 
commences  work  or  the  delivery  of  materials, 
defeat  or  diminish  the  amount  of  the  subcon- 
tractor's lien,  or  the  amount  of  the  lien  of 
any  person  performing  labor  or  furnishing 
materials  at  his  instance.  When  the  con- 
tractor has  perforiped  the  labor  or  delivered 
the  materials,  and  is  entitled  to  his  pay 
therefor,  the  owner  ought  to  pay  him,  if  the 
right  of  the  subcontractor  has  not  inter- 
vened. The  owner  of  premises,  contracting 
with  a  builder  for  the  erection  of  a  house 
thereon,  is  required  to  anticipate  the  rights 
of  subcontractors,  and  persons  performing 
labor  and  furnishing  materials  at  their  in- 
stance, before  paying  the  contractor  in  ad- 
vance. The  owner  is  presumed  to  observe 
the  presence  of  subcontractors  and  other  per- 
sons performing  lal>or  upon  his  building,  or 
delivering  materials  therefor;  and  the  law 
requires  him  to  know  that  he  cannot  defeat 
or  diminish  any  lien  in  their  favor  by  any 
payment  to  the  contractor  in  advance,  or  by 
any  payment  he  may  make  to  him  after  the 
subcontractor  or  other  person  doing  work  or 
furnishing  materials  at  bis  instance  has  com- 
menced work  or  the  delivery  of  materials. 
As  labor  is  performed  and  materials  are  fur- 
nished upon  the  owner's  contract  with  the 
bnilder,  he  may  pay  for  it  as  the  pay  becomes 
-due,  but  after  the  subcontractor  commences 
the  execution  of  his  contract  his  lien  com- 
mences to  run,  and  it  is  beyond  the  power  of 
the  owner  to  defeat  or  affect  it,  except  by 
payment  of  the  amount  to  the  subcontractor. 
The  latter  may  lose  it  by  failing  to  serve  the 
requisite  notice  within  30  days  after  the  ex. 
ecution  of  his  contract  begins,  or  by  not  fil- 
ing the  required  claim  with  the  recorder 
within  30  days  after  the  building  is  complet- 
ed, or  by  not  commencing  suit"  to  foreclose 
within  90  days  after  filing  that  claim.  When 
the  performance  of  the  labor  or  the  delivery 
of  materials  begins,  the  lien  attaches  and  in- 
creases in  proportion  as  the  labor  performed 
and  materials  delivered  increases.  If  the 
legislature    bad    understood    that   the  lien 


would  not  attach  until  notice  given,  it  should 
have  required  its  service  when  the  perform- 
ance of  labor  or  the  delivery  of  materials  com- 
menced. The  law,  in  effect,  says  that,  in 
order  to  secure  the  amount  due  for  the  labor 
and  materials,  it  is  sufficient  to  serve  the  no- 
tice at  any  time  within  3U  days  after  the 
work  or  delivery  of  materials  begins;  but  if 
the  owner  may  defeat  the  security  by  pay- 
ment to  the  contractor  at  any  time  before  no- 
tice, then  there  is  no  security  against  the  ac- 
tioa  of  the  owner  and  the  contractor. 

The  lien  is  maintained  by  the  service  of 
notice  within  30  days  after  the  work  or  the 
delivery  of  materials  commences,  but  the 
work  may  be  done  and  the  materials  deliv- 
ered before  that  time;  and  if  the  owner  may 
make  payment  to  the  contractor  during  that 
time,  and  in  that  way  the  subcontractor  may 
be  deprived  of  his  lien,  the  service  would  be 
an  idle  performance  The  legislature  could 
not  have  intended  a  construction  that  would 
probably  be  attended  with  such  consequen- 
ces. Section  3810  of  the  same  chapter  pre- 
fers the  lien  given  in  the  chapter  to  any  oth- 
er that  may  have  attached  or  been  created 
subsequent  to  the  time  when  the  building, 
improvement,  or  structure  was  commenced; 
also  to  any  such  lien  of  which  the  llenholder, 
liad  no  notice,  and  which  was  unrecorded  at 
the  time  the  building  was  commenced.  This 
section  requires  other  lienholders,  by  mort- 
gage or  otherwise,  to  take  notice  of  the  com- 
mencement of  work  on  the  building.  And 
section  3815  declares  that  all  persons  entitled 
to  liens  on  the  structure  or  improvement,  ex- 
cept those  who  contract  with  the- owner,  are 
subcontractors,  and  requires  the  court,  in  its 
judgment,  to  direct  the  amount  due  subcon- 
tractors to  be  paid  out  of  the  proceeds  of  sales 
before  any  part  thereof  is  paid  to  the  con- 
tractor. And  section  3816  of  the  chapter 
limits  the  recovery  of  the  contractor  upon  a 
lien  filed  by  him  to  such  amount  as  may  be 
due  him  according  to  his  contract,  after  de- 
ducting all  claims  of  subcontractors,  and  othr 
er  parties  under  them,  for  work  done  and 
materials  furnished.  And  section  3817  of 
the  chapter  declares  the  order  in  which  the 
liens  shall  take  precedence  when  there  is 
more  than  one  class,  viz.:  First,  all  persons 
other  than  the  original  contractor  and  sub- 
contractor; second,  the  subcontractor:  tJUrd, 
the  original  contractors. 

We  are  of  the  opinion  that  the  aggregate 
amount  of  liens  of  the  contractor,  subcon- 
tractor, and  of  the  persons  performing  labor 
and  furnishing  materials  at  the  latter's  re- 
quest, cannot  exceed  the  amount  of  the  con- 
tract with  the  owner;  that  the  owner  may 
continue  to  pay  the  contractor  tox  labor  done 
and  materials  furnislied,  as  payment  there- 
for becomes  due,  until  the  subcontractor 
commences  work,  or  the  delivery  of  materi- 
als; and  that  the  owner  can  make  no  other 
payments  that  will  affect  the  amount  of  the 
subcontractor's  lien,  or  the  lien  of  other  per- 
sons performing  labor  on  the  building,  ordo- 
livering  materials  therefor,  at  his  request; 
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and  that  the  amount  of  the  subcontractor's 
lien,  and  the  lien  of  those  perloirning  labor 
and  delivering  materials  at  bia  request,  can- 
not exceed  the  amount  of  the  contract  with 
the  owner,  after  deducting  from  that  the 
amount  paid  by  the  latter  upon  such  contract, 
for  labor  performed  and  materials  furnished, 
as  before  stated.  We  hold  that  the  complaint 
should  contain  an  allegation  of  the  amount  of 
the  contract  witli  the  owner,  less  any  pay> 
ment  for  labor  performed  and  materials  fur- 
nished under  the  same,  made  before  the  plain- 
tiff commenced  work  or  the  delivery  of  ma- 
terials on  his  subcontract.  For  the  reasons 
stated,  the  judgment  of  the  court  below  is 
affirmed. 

Anderson,  .J.,  concurs. 

Blackburn,  .7.  I  concur  In  the  affirm- 
ance of  the  judgment  of  this  case.  But  I  do 
not  concur  in  the  construction  of  the  lien  law 
of  this  territory,  as  stated  in  the  opinion  of 
the  chief  justice;  for  I  think  that  thesubcon- 
tractor  is  entitled  to  claim  a  lien  for  the  work 
and  labor  and  material  furnished  by  him  for 
the  amount  due  the  contractor  at  the  time  he 
commenced  furnishing  the  materials  or  doing 
the  work,  or  that  should  subsequently  be- 
come due,  and  for  no  more,  and  this  right  to 
a  lien  is  waived  if  the  subcontractor  does  not 
give  the  notice  required  by  the  statute. 


(S  N.  M.  4S8) 

Garcia  y  Ferea  v.  Barela  et  eU. 

{Supreme  Court  of  New  Mexico.    Feb.  12,1890.) 

Wiixg — Attestation  — Witkesses  —  Executors — 
Settlement — Codkts. 

1.  Ck>mp.  Laws  N.  M.  1834,  $  562,  so  far  as  it  at- 
tempts to  invest  the  probate  courts  with  exclusive 
original  jurisdiction  to  hear  and  determine  all 
suits  and  proceedings  Instituted  against  executors 
or  administrators  upon  any  demand  against  the  es- 
tate of  the  testator  or  intestate,  is  void,  being  in 
contravention  of  section  1868  of  the  organic  act  of 
New  Mexico,  which  provides  that  "the  supreme 
court  and  the  district  courts,  respectively,  of  ev- 
ery territory,  shall  possess  chancery  as  well  as 
common-law  jurisdiction. " 

2.  Under  a  clause  in  a  will  giving  to  the  wife 
of  the  testator  the  homestead  and  "  all  articles  of 

?;oods  in  my  house,  personal  furniture,  household 
umiture,  and  all  that  therein  exists, "  money  con- 
tained in  an  iron  box  in  the  house  passes  to  the 
wife. 

3.  Where  there  is  no  ambiguity  in  the  lan- 
guage of  a  clcvuse  of  a  will,  parol  testimony  is  not 
admissible  to  ascertain  the  testator's  intention. 

4.  The  final  settlement  of  an  executor  is  void, 
where  be  took  no  account  of  money  found  in  a  box, 
in  his  inventory  of  the  property  belonging  to  the 
estate. 

5.  A  receipt  given  to  the  executor  by  the  wife, 
releasing  all  claims  against  the  estate,  is  not  bind- 
ing on  her  where  there  is  a  suspicion  of  fraud  in 
the  procurement  of  the  receipt,  and  the  wife  was 
ignorant  of  her  rights  in  the  estate. 

6.  Under  Comp.  Laws  N.  M.  1884,  S  1380,  requir- 
ing that  a  will  shall  be  attested  by  three  or  more 
Witnesses,  a  valid  attestation  of  a  codicil  to  a  will 
requires  no  less  number. 

Appeal  from  district  court,  Dona  Ana 
county;  Henderson,  Judge. 

Bill  in  equity  to  have  declared  null  and 
void  codicils  to  a  will,  and  the  proceedings 


in  reference  to  admitting  said  codicils  to  pro- 
bate, and  in  granting  the  discharge  of  the 
executor,  and  for  discovery.  There  was  a 
decree  for  complainant,  and  defendant  s  ap- 
peals. 

Wade  <6  Rynerson  and  Catson,  Knaebel  <£■ 
Clancy,  for  appellants.  S.  B.  Netocomb,  for 
appellee. 

WiiiTEUAN,  J.  This  is  a  suit  in  equity, 
commenced  in  the  district  court  of  Dona  Ana 
county,  by  Guadalupe  S.  de  Garcia  y  Perea, 
widow  of  Pedro  Garcia  y  Perea,  who  died 
February  25,  1887.  The  decedent  left  a  will 
written  in  the  Spanish  language,  of  which 
the  following,  it  is  admitted  in  the  record,  .is 
a  correct  translation: 

"Last  will  of  Pedro  Garcia  y  Perea.  Know 
all  men  by  these  presents,  that  I,  Pedro 
Garcia  y  Perea,  on  this  29th  day  of  January, 
A.  D.  one  thousand  eight  hundred  and 
eighty-six,  write  my  last  will  as  my  volun- 
tary act  under  the  following  rules.  (1)  I  de- 
clare that  my  nephew,  Mariano  Barela,  is  the 
administrator  of  all  my  estate,  of  real  estate 
and  personal  property.  (2)  I  declare  that  the 
house,  and  now  my  residence,  composed  of  all 
the  square  bounded  on  the  east  with  the  sec- 
ond public  street,  and  on,  the  west  bounded 
with  Water  street,  I  grant  to  my  wife,  Guad- 
alupe Perea.  (3)  I  also  grant  to  my  wife. 
Guadalupe  y  Perea,  the  land  and  property 
near  the  railroad  depot,  and  generally  known 
as  'Juan  Bautista  Armijo  anil  Manuel 
Lopez,'  as  it  appears  in  the  deed.  (4)  I  also 
grant  to  my  wife,  already  referred  to,  all  ar- 
ticles of  goods  in  ray  house,  personal  furni- 
ture, household  furniture,  and  all  therein 
exists.  (5)  I  also  grant  her  ten  cows  picked 
from  my  property.  (6)  I  grant  in  favor  of 
the  Las  Cruces  Church,  five  hundred  ewes. 
(7)  My  administrator  is  instructed  to  pay 
$50.00  in  money  for  masses  for  my  deceased 
wife,  Romaldita,  incaseof  herdeath.  (8)  All 
notes  that  may  be  due  me,  accounts,  claims  of 
whatever  nature  they  may  be,  my  adminis- 
trator is  authorized  to  collect;  and  whatever 
he  does  shall  be  sustained.  (9)  I  grant  to  Cruz 
Garcia  one  house,  formerly  Mariano  Moli- 
nar's,  situated  near  the  Protestants',  as  it  ap- 
pears by  the  deeds.  I  also  grant  to  Cruz  Gar- 
cia one  bay  mare  that  Conception  Martinez 
has,  and  ten  cows,  two  asses,  burros  o'  bttrras,' 
(male  or  female,)  as  they, may  be.  (10)  I 
grant  to  Adilaida  Flore  one  hundred  ewes. 
(1 1)  I  grant  to  Gandelaria  Garcia  one  h  undred 
ewes.  (12)  I  grant  to  Clemente  Garcia  one 
hundred  and  fifty  ewes.  (13)  I  grant  to  Mar- 
tin Garcia  five  cows.  (14)  I  grant  to  Julian 
Albillar  one  hundred  ewes.  (15)  I  leave  to 
Guadalupe,  my  wife,  one  small  wagon  and 
two  mules.  (16)  To  Jose  Angel  Sisneroa,  I 
leave  one  hundred  ewes.  (17)  To  Clemente 
Garcia,  I  leave  two  asses.  (18)  S20O.00  in 
money  that  Jose  Maria  Padilla  owes  me,  I 
grant  to  my  niece,  Juanita  Barela.  (19)  To 
Teresa  Chave,  I  leave  fifty  ewes.  (20)  All 
the  other  property  Ihnt  is  not  here  specified,  I 
grant  to  my  sistt..  U^faela  Barela,  and  to 
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vaj  nephew,  Mariana  Barela.  In  witness 
whereof,  I  sign  this  myself,  in  the  presence 
of  witnesses,  in  tlie  town  of  Las  Cruces,  this 
29th  day  of  January,  A.  D.  188-. 

bis 
[Signed]    "Pedro  Gabcia    X    t  Perea. 

mark 

"In  presence  of  Jacinto  Armijo,  Nes- 
tor AuMiJO,  George  Bvtschofsky,  Pedro 
Lassaione." 

"At  the  reading  of  the  will,  the  testator 
directs  tliat  his  administrator  do  sell  Ave 
hundred  ewes,  and  that  they  be  distributed 
amongst  honest  and  needy  persons,  at  the 
will  of  the  administrator.  [Signed]  Pedro 
Garcia  t  Perea.  In  presence  of  the  same 
witnesses:  Jacinto  Armijo,  Nestor  Ar- 
mijo. George  Butschofset,  Pedro  Las- 
saione." 

"Territory  of  New  Mexico,  county  of  Dona 
Ana.  On  this  29th  day  of  January,  A.  D. 
1886,  personally  appeared  before  me  the  un- 
dersigned, having  been  duly  commissionpd, 
qualified,  and  acting  notary  public.  Pedro 
Garcia  y  Perea,  whom  I  personally  know  to 
be  the  same  person  who  signed  the  foregoing 
testament  and  last  will  in  the  presence  of  the 
witnesses  mentioned,  and  that  he  signed  it 
in  my  presence,  and  declared  that  he  did  it 
voluntarily  for  the  uses  and  purposes  therein 
stated.  In  witness  whereof,  I  sign  this  in 
the  town  of  Las  Cruces,  the  month  and  year 
aforesaid.  Jacinto  Armijo,  [seal]  Notary 
Public  within  and  for  Dona  Ana  County, 
N.M. 

"Instructions  to  the  administrator,  Mari- 
ano Barela:  I  further  declare  that  my  sister, 
Kafaelita  Barela,  and  my  nephew,  Mariano 
Barela,  are  heirs;  and  I  grant  them  the  fol- 
lowing properties:  Certain  real  estate  situ- 
ated in  La  Mesilla,  called  a  Terreno;  the 
property  bought  from  the  Perez,  as  it  ap- 
pears by  the  deeds;  the  properties  Icnown  as 
my  ranch,  as  it  appears  by  the  deed  of  pur- 
chase, and  in  the  U.  S.  office;  the  balance  of 
the  stocic  and  animals  after  paying  the  dona- 
tions this  day  made;  all  the  notes  and  prop- 
erties, as  it  appears  by  tiie  deeds  and  my 
books,  except  tlie  donations  made.  I  declare 
that  the  following  witnesses  be  subpcenaed 
in  the  United  States  oince;  Mauricio  Gamboa, 
Jose  A.  Sisneros,  Jose  Ma  Domingues,  and 
Manuel  Trujillo, — to  prove  the  right  in  the 
U.  8.  office  in  the  application  made  by  Julian 
Albillar.  Pedro  Garcia  y  Perea.  In 
presence  of  Jacinto  Armijo,  George  But- 

8CH0FSKY. 

"I  declare  that  there  is  due  me: 

8.  B.  Newcomb tdOO  00 

EuKenio  Moreno  paid  part 20  00 

PadreTenorlo 75  00 

Barbaro  Lucero 250  00 

(The  debts  of  Jacinto  Armijo,  J.  J.  Frecia- 

do,  J.  N.  Monies,  are  forgiven.) 

D.Woods 80  00 

"Pedro  Garcia  t  Perea.  Jan.  29tb, 
1886.  In  presence  of  Jacinto  Armijo, 
George  Bittschofsky." 

The  will,  after  providing  for  a  number  of 
legacies^  made  Bafaela  Barela  and  Mariano 


Barela,  sister  and  nephew  of  the  testator,  re- 
spectively, residuary  legatees.  The  com- 
plainant's claims,  involve<l  in  this  case,  all 
arise  under  the  second,  tliird,  and  fourth  par- 
agraphs  of  the  will.  On  the  28th  of  Febru- 
ary, 1887,  the  will  was  probated,  and  defend- 
ant Mariano  Barela  appointed  executor.  On 
the  21st  of  September.  1887,  while  tlie  ad- 
ministration of  the  estate  was  still  pending 
in  the  probate  court,  the  complainant  filed 
her  original  bill  of  complaint  against  Mari- 
ano Barela  as  executor  and  individually,  Ra- 
faeia  Barela,  William  H.  U.  Llewellyn,  and 
Thomas  Brannigan.  Subsequently  the  case 
was  dismissed  as  to  Llewellyn  and  Brannigan, 
and  an  amended  bill  was  filed  on  October  12, 
1887,  against  the  other  defendants.  A  re- 
amended  bill  was  filed  November  2,  1887, 
which  also  made  Demetrio  Ciiavez,  the  pro- 
bate judge,  a  defendant.  At  the  time  of  the 
filing  of  the  reamended  bill  the  administra- 
tion of  the  estate  had  been  closed  ut>,  and  an 
order  made  by  the  probate  court  discharging 
the  executor  from  any  further  liability  as 
such,  and  also  discharging  the  sureties  upon 
the  bond  of  the  executor. 

The  reamended  bill  sets  up  complainant's 
marriage  with  tlie  decedent,  his  death,  the 
execution  of  the  will  aforesaid,  its  admission 
to  probate,  and  the  appointment  of  Mariano 
Barela  as  executor.  It  also  avers  that  two 
codicils  to  the  will  were  approved  at  the  same 
time  as  the  will,  which,  she  avers,  were  nev- 
er executed  by  the  decedent,  and  are  void  be- 
cause not  properly  executed;  tliat  she  had 
no  knowledge  of  the  existence  of  such  codi- 
cils, and  no  notice  of  the  attempt  to  have  the 
same  probated  until  long  after  the  time  when 
she  might  or  could  have  availed  herself  of  ttie 
right  and  benefit  of  an  appeal  from  the  action 
of  the  probate  court  in  the  premises ;  that  at 
the  time  of  the  death  of  the  testator,  he  was 
entirely  free  from  debt,  and  that  tlie  estate 
came  into  the  hands  of  Mariano  Barela,  exec- 
utor, unincumbered;  and  tliat  the  said  execu- 
tor failed  and  refused  to  file  in  tlie  probate 
court  any  schedule  or  inventory  of  the  prop- 
erty coming  into  his  hands  as  such  executor. 
She  further  avers  that  by  the  terms  of  said 
will  the  testator  devised  to  her  a  certain 
house  and  lot  situated  in  the  town  of  Las 
Cruces,  and  particularly  described  in  the  will, 
together  with  everything  contained  in  said 
house  and  upon  said  premises,  and  also  cer- 
tain other  real  estate  situated  in  Dona  Ana 
county,  near  the  Las  Cruces  depot  of  the  Atch- 
ison, Topeka  &  Santa  Fe  Railroad,  known 
as  the  "Juan  Bautista  Armijo  and  Manuel 
Lopez  Properties, "  as  described  in  the  deeds 
to  said  property,  and  also  ten  cows,  two 
m  ules,  and  a  wagon ;  that  the  real  estate  men- 
tioned in  the  first  corlicil  to  said  will  as  tlie 
real  estate  bought  of  Perez  is  a  {>art  of  the 
Juan  Bautista  Armijo  tract,  which  was  de- 
vised to  her  by  the  decedent,  and  that  under 
the  said  first  codicil  the  said  Mariano  Barela 
claims  said  land;  and  that  Demetrio  Chavez 
is  the  probate  judge  of  Dona  Ana  county, 
who  admitted  the  said  codicil  to  probate. 
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She  farther  avers  that,  at  the  date  of  the 
death  of  her  husband,  there  were,  among 
other  things,  in  the  house  and  lot  devised 
and  bequeathed  to  her,  an  iron  box  and  an 
iron  safe  wliich  belonged  to  the  testator,  and 
which,  together  with  their  contents,  became 
her  property  under  the  terms  of  said  will, 
and  also  that  there  were  on  and  contained  in 
said  premises  so  devised  to  her  a  buggy  and 
two  horses,  which  became  her  property  by 
the  terms  of  said  will;  that  shortly  after  the 
death  of  her  husband,  and  while  she  was  still 
suffering  and  prostrated  by  reason  of  his 
death,  and  ignorant  of  her  rights  under  the 
will,  the  defendant  Mariano  Barela  came  to 
her  house,  and,  under  pretext  of  obUiining 
documents  and  papers  belonging  to  the  testa- 
tor, opened  said  iron  box  and  said  iron  safe, 
and  without  Iter  consent  took  therefrom  and 
carried  away  a  large  sum  of  money  which  be- 
longed to  her,  the  amount  of  which  she  could 
not  slate,  but  believed  it  amounted  to  the 
sum  of  $25,000;  that  the  defendant  Mariano 
Barela  counted  said  money,  and  gave  to  com- 
plainant $500  of  her  money  biken  as  afore- 
said, and  presented  each  of  three  servant 
girls  in  the  house  with  $10,  and  took  and 
carried  away  the  balance  of  said  money,  and 
also  took  and  carried  away  the  horses  and 
buggy  aforesaid;  that,  at  the  time  of  the  oc- 
currence last  mentioned,  she  was  totally 
ignorant  of  her  rights  under  the  will;  that 
she  is  uneducated,  and  unable  to  read  or 
write,  easily  deceived,  and  that  she  at  that 
time  reposed  implicit  confidence  in  the  good 
faith  and  integrity  of  the  defendant  Mariano 
Barela,  and  tlierefoie  did  not  remonstrate 
against  his  said  actions,  but  permitted  him 
to  take  away  the  said  horses  and  buggy  and 
said  money  without  giving  a  receipt  for  the 
same,  and  ^'ithout  her  knowing  the  amount 
-of  money  so  taken;  that,  after  siie  became 
informed  of  her  rights  under  the  will,  she 
requested  the  defendant  Mariano  Barela  to 
inform  her  of  the  amount  of  money  so  taken 
from  her,  and  also  requested  him  to  pay  and 
return  the  same  to  lier,  together  with  ihetwo 
horses  and  buggy;  that  the  said  defendant 
refused  to  comply  with  her  request,  and  sent 
his  agents,  Xestur  Armijo,  Jacinto  Armijo, 
and  Petiro  Lassaigne,  the  parish  priest  and 
spiritual  adviser  of  complainant,  to  dissuade 
and  discourage  her  from  asserting  and  de- 
manding her  rights  in  the  premises,  and  to 
represent  to  her  that  she  was  not  entitled  to 
the  money  or  to  anything  else  which  the  said 
Mariano  Barela  hud  taken  away  from  said 
bouse  and  lot,  and  to  represent  to  her  that 
the  title  to  said  house  and  lot  was  defective, 
and  that,  unless  she  would  accept  the  two 
horses  and  buggy,  and  a  deed  which  the  said 
Mariano  Barelo  represented  to  her  conveyed 
to  her  all  the  lands  formerly  known  as  the 
"Juan  Bautista  Armijo  and  Manuel  Ix>pez 
Properties,"  and  said  iiouse  and  lot,  in  full 
satisfaction  of  all  demands  against  him  as 
such  executor,  he  would  cause  the  title  to 
said  house  and  lot  to  be  investigated,  and  the 
complainant  to  lose,  and  be  turned  out  of. 


said  house;  that  she,  being  deceived  by  the 
false  and  fraudulent  representtitions  of  Ba- 
rela,  and  .being  intimidated  and  coerced  by 
his  threats  and  menaces,  and  being  ignorant 
of  her  rights,  agreed  to  accept  said  proposi- 
tion  and  accede  to  said  demand,  and  there- 
upon the  said  Mariano  Barela  executed  and 
delivered  to  her  a  deed  which  he  represented 
conveyed  to  her  ail  the  lands  known  as  the 
"Juan  Bautista  Armijo  and  Manuel  Lopez 
Properties,"  and  also  the  house  and  lot  in 
Las  Cruces,  and  returned  to  her  the  said  two 
horses  and  buggy  which  he  had  wrongfully 
taken  away,  and  thereupon  she  executed  and 
delivered  to  the  said  Mariano  Barela  the  re- 
ceipt which  be  demanded  of  her;  that  said 
release  and  receipt  so  executed  and  delivered 
by  her  was  wholly  without  consideration, 
and  gave  to  her  only  a  part  of  what  she  was 
entitled  to  under  the  will,  and  is  a  fraud 
upon  her  rights,  and  would,  if  permitted  to 
remain  in  force  and  effect,  deprive  her  of 
property  of  great  value,  viz.,  the  value  of 
$25,000,  without  any  recompense  or  consid- 
eration. The  bill  also  avers  that  said  Ma- 
riano Barela  and  Kafaela  Barela  are  the 
residuary  legatees  under  the  will,  and  as 
such  claim  the  money  and  property  wrong- 
fully taken  from  complainant  by  the  said 
Mariano  Barela,  executor,  etc.,  and  that  on 
the  24th  day  of  October,  1887,  while  com- 
plainant had  pending  in  the  district  court  a 
bill  of  complaint  against  Mariano  Barela, 
executor,  and  Rafaela  Barela,  which  bill, 
among  other  things,  prayed  for  the  cancella- 
tion of  the  said  receipt  and  release,  the  said 
Mariano  Barela,  in  order  to  make  a  final 
statement  of  his  accounts  as  executor,  went 
before  the  defendant  Demetrio  Cliavez,  pro- 
bate judge,  and  profferred  and  used  said  false 
and  fraudulent  receipt  and  release  for  the 
purpose  of  obtaining  a  final  release  and  dis- 
charge from  his  liabilities  as  such  executor, 
notwithstanding  the  fact  that  there  never 
had  been  filed  in  the  probate  court  any  sched- 
ule showing  the  kind  and  value  of  the  prop- 
erty and  iissets  which  had  gone  into  the 
hands  of  the  executor,  and  that  tlie  com- 
plainant had  no  notice  of  such  settlement 
and  discharge  until  some  five  or  six  days  aft- 
er the  same  had  been  made  and  granted. 

The  prayer  of  the  bill  is  that  the  said  cod- 
icils to  the  will,  and  the  alleged  and  pretend- 
ed discharge  of  the  said  Mariano  Barela  as 
executor,  and  the  proceedings  in  reference  to 
admitting  said  codicils  to  probate,  and  ia 
granting  the  discbarge  of  theexecutor,  be  de- 
clared null  and  void,  and  for  a  full  and  per- 
fect discovery  of  all  sums  of  money,  valua- 
ble papers,  and  property  of  every  description 
and  kind  obtained  by  him,  received,  or  taken 
from  the  house  and  lot,  and  everything  con- 
tained therein,  devised  to  complainant;  that 
the  will  of  the  late  Pedro  ftarcia  y  I'erea,  so 
far  as  the  same  relates  to  the  rights  of  com- 
plainant, be  construed,  and  her  rights  there- 
under be  enforced,  by  a  decree  of  the  court; 
that  said  pretended  receipt  or  release  be  sur- 
rendered and  canceled,  and  said  transaction 
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be  declared  nnll  and  void;  and  that  an  ac- 
count, etc.,  be  taken,  under  the  dirention  of 
the  court,  of  all  the  dealings  and  transactions 
between  the  defendant  Mariano  Barela  and 
complainant,  etc. 

The  defendant  Mariano  Barela,  in  his  an> 
swer,  admits  the  will,  the  probate  thereof, 
and  of  the  codicils,  his  own  appointment 
as  executor,  and  that  the  codicils  were  not 
properly  executed,  because  signed  by  only  two 
witnesses,  but  he  says  tliat  at  no  time  has 
there  ever  been  any  objection  or  contest  made 
in  the  probate  court  as  to  those  codjcils,  and 
that  he  derives  no  benefit  from  the  codicils, 
and  renounces  all  benefit  therefrom,  but 
whether  they  are  valid  or  not  in  no  manner 
affects  complainant's  rights  under  the  will; 
that  no  objection  or  exception  has  ever  been 
made  in  the  probate  court  to  any  proceedings 
therein  relative  to  the  estate;  that  complain- 
ant's receipt  is  only  evidence  of  her  having 
received  her  distributive  share  of  the  estate; 
and  (hat  he  disclaims  all  title  to  the  Armijo 
and  Lopez  properties  devised  to  complainant 
by  the  will.  The  answers  of  the  other  de- 
fendants are  unimportant  on  this  appeal,  and 
space  will  not  be  taken  np  in  stating  their 
contents.  A  general  replication  was  Hied  to 
the  answer  of  the  defendant  Mariano  Barela 
by  the  complainant. 

The  special  master  in  chancery,  to  whom 
the  cause  was  referred,  found  in  favor  of  the 
complainant  upon  all  the  material  allegations 
of  the  bill;  that  the  money  found  in  the  iron 
box  and  iron  safe,  and  carried  away  by  the 
defendant  Mariano  Barela,  passed  to  the  com- 
plainant, under  the  devise  to  her  of  the  house 
and  lot  in  Las  Cruces,  articles  of  goods,  per- 
sonal furniture,  household  furniture,  and  all 
that  was  therein  contained;  and  that  the 
amount  of  said  money  was  86,138;  and  the 
report  of  the  master  recommended  a  decree 
'in  favor  of  the  complainant  for  that  amount, 
less  the  8500  the  defendant  paid  to  her.  The 
defendant  filed  exceptions  of  the  master's  re- 
port, which  were,  on  the  8th  day  of  October, 
1888,  considered  by  the  court  and  overruled. 
The  court  then  made  a  decree  confirming  the 
report  of  the  maatPT  in  all  things  except  as  to 
the  time  from  which  the  amount  found  in 
favor  of  complainant  should  bear  Interest. 
The  decree  also  held  the  first  codicil  to  the 
will,  and  the  action  of  the  probate  court  in 
admitting  the  same  to  probate,  null  and  void, 
and  directed  the  executor  to  execute  the  will 
as  construed  by  the  master  and  confirmed  by 
the  court.  It  declared  null  and  void  the  so- 
called  final  settlement  made  by  the  executor 
in  the  probate  court,  as  to  the  complainant, 
and  decreed  that  the  complainant  have  and 
recover  of  the  defendant  Mariano  Barela  as 
executor  of  the  said  estate,  and  of  the  said 
Mariano  Barela  in  person,  the  sum  of  85,638, 
with  interest  from  the  date  of  the  decree  at 
the  rate  of  6  per  cent,  per  annum,  and  for 
costs,  etc. 

The  first  question  presented  for  the  consid- 
eration of  the  court  is  raised  by  the  appel- 
lants' first  and  third  assignments  of  error, 
T.2Sp.no.l2— 49 


viz.,  "that  the  court  erred  in  not  dismissing 
the  bill  for  want  of  jurisdiction,  and  in  over- 
ruling defendants'  exception  numbered  eight, 
as  to  the  jurisdiction  of  the  court."  The  ap- 
pellant contends  that  section  562,  Comp. 
Laws  1884,  conferred  exclusive  original  ju- 
risdiction upon  the  probate  court  of  Dona 
Ana  county  to  hear  and  determine  all  ques- 
tions relative  to  the  probate  of  the  will,  and 
any  controversy  respecting  the  will,  involved 
in  the  case,  the  conduct  of  the  administra- 
tion of  the  estate,  and  the  settlement  of  the 
estate  by  the  executor;  that  the  appellee 
should  have  presented  the  questions  arising 
in  this  case  to  the  probate  court,  and,  if  un- 
successful there,  could  have  then  appealed  to 
the  district  conrt;  and  that  the  district  court 
did  not  possess  original  jurisdiction  to  hear 
the  case,  and  could  only  acquire  jurisdiction 
by  appeal  taken  from  the  probate  court.  Sec- 
tion 562,  Comp.  Laws,  1884,  is  as  follows: 
"The  several  probate  judges  shall  have  ex- 
clusive original  jurisdiction  in  all  cases  rela- 
tive to  the  probate  of  last  wills  and  testa- 
ments; the  granting  letters  testamentary  and 
of  administration,  and  the  repealing  the  same; 
the  appointing  and  displacing  guardians  of 
orphans  and  persons  of  unsound  mind;  to 
binding  out  apprentices;  to  settlement  and 
allowance  of  the  accounts  of  executors,  ad- 
ministrators, and  guardians;  to  hear  and  de- 
termine all  controversies  respecting  wills,  the 
right  of  executorship,  administration,  or 
guardianship,  respecting  the  duties  or  ac- 
counts of  executors,  administrators  or 'guard- 
ians, and  all  controversies  between  masters 
and  those  bound  to  them;  to  hear  and  deter- 
mine all  suits  and  proceedings  instituted 
against  executors  or  administrators  upon  any 
demand  against  the  estate  of  their  testator  or 
intestate:  provided  that,  when  any  such  de- 
mand shall  exceed  one  hundred  dollars,  the 
claimant  may  sue  either  before  the  probate 
court  or  in  the  district  court,  in  the  firat 
place. "  This  section  of  the  statutes  is  cer- 
tainly broad  in  its  provisions;  and  it  maybe, 
as  contended  by  the  appellant,  that  it  was  the 
intention  of  the  legislature  to  vest  in  the  pro- 
bate courts  "exclusive  original  jurisdiction 
in  all  cases  relative  to  the  probate  of  last 
wills  and  testaments;  *  *  *  to  bear  and 
determine  all  controversies  respecting  wills; 
*  *  *  to  hear  and  determine  all  suits  and 
proceedings  Instituted  against  executors  or 
administrators  upon  any  demand  against  the 
estate  of  their  testator  or  Intestate. "  But  the 
appellee  insists  that,  if  the  statute  is  suscep- 
tible of  the  construction  claimed  for  it  by  the 
appellant,  the  legislature  had  no  power  to 
take  from  the  district  court  a  part  of  the  ju- 
risdiction conferred  upon  such  courts  by  the 
organic  act  of  Kew  Mexico,  and  vest  such 
power  in  the  probate  courts;  and  this  ques- 
tion we  will  proceed  to  consider  first.  Sec- 
tion 1868  of  the  organic  act  provides:  "The 
supreme  court  and  the  district  courts,  re- 
spectively, of  every  territory,  shall  possess 
chancery  as  well  as  common-law  jurisdic- 
tion."   The  chancery  and  common-law  juris- 
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diction  here  conferred  upon  the  diatrict  and 
supreme  courts  is  a  jurisdiction  ver^  ample 
and  very  well  understood.  It  includes  almost 
every  matter,  whether  of  civil  or  criminal 
cognizance,  which  can  be  litigated  in  a  court 
of  justice.  It  includes,  and  has  always  in- 
cluded, a  very  general  jurisdiction  over  cases 
of  administration,  from  the  fact  that  com- 
mon-law courts  and  probate  courts  do  not 
have  powers  adequate  to  give  relief.  The 
jurisdiction  is  founded  upon  the  principle 
that  it  is  the  duty  of  the  court  to  enforce  the 
execution  of  trusts,  and  the  "necessity  of  tak- 
ing accounts,  and  compelling  a  discovery," 
etc.  8  Williams,  Ex'rs,  2117.  The  organic 
act  provides  that  "the  jurisdiction  of  the  pro- 
bate court  shall  be  as  limited  by  law. "  Tliere 
can  be  no  doubt  that  by  tlie  organic  act  a 
part  of  the  judicial  power  of  the  territory  was 
vested  in  the  probate  courts;  but  this  power 
was  limited  to  such  subjects  as  have  from  an 
early  day,  both  in  this  country  and  in  Eng- 
land, pertained  to  these  courts,  such  as  the 
probating  of  wills,  the  appointment  of  execu- 
tors and  administrators,  the  allowance  of 
claims  against  estates,  the  settlement  of  ac- 
counts of  executors  and  administrators,  the 
appointment  of  guardians,  and  the  control  of 
Infants'  estates,  etc.  Such  courts  are  not,  in 
their  mode  of  proceeding,  governed  by  the 
rules  of  the  common  law.  They  are  without 
juries,  and  have  no  special  system  of  plead- 
ing; and  hence  their  powers  are  inadequate 
to  the  complete  exercise  of  original  and  ex- 
clusive chancery  jurisdiction.  In  Ferris  v. 
Higley,  20  Wall.  875.  the  supreme  court  of 
the  United  States,  we  think,  fairly  and  accu- 
rately interpreted  the  meaning  of  the  phrase 
"as  limited  by  law,"  as  used  in  the  organic 
act,  with  reference  to  the  jurisdiction  of  the 
probate  courts.  In  that  case  the  legislature 
of  Utah  territory  had  passed  an  act  as  follows: 
"The  several  probate  courts  in  their  respect- 
ive counties  have  power  to  exercise  original 
jurisdiction,  both  civil  and  criminal,  and  as 
well  in  chancery  as  at  common  law,  when 
not  prohibited  by  legislative  enactment;  and 
they  shall  be  governed  in  all  respects  by  the 
same  general  rules  and  regulations  as  regards 
practice  as  the  district  courts."  In  constru- 
ing this  statute,  that  court  said:  "The  argu- 
ment is  that  the  words  'shall  be  as  limited  by 
law'  refer  to  laws  to  be  thereafter  made  by  tlie 
territorial  legislature,  and  that,  as  the  power 
of  that  body  extended  to  all  rightful  subjects  of 
legislation,  ii  extended  to  this  of  totally  chang- 
ing the  jurisdiction  of  these  courts.  We  are 
not  prepared  lo  say  that,  in  deciding  what  law 
is  meant  in  this  phrase  *  as  limited  by  law,'  we 
are  wholly  to  exclude  laws  made  by  the  legis- 
lature of  the  territory.  There  may  be  cases 
when  that  legislature,  conferring  new  rights 
or  new  rem^ies,  or  establishing  anomalous 
rules  of  proceeding  within  their  legislative 
powers,  may  direct  in  what  court  they  shall 
be  had.  Nor  are  we  called  on  to  deny  tliat 
tiie  functions  and  powers  of  the  probate 
courts  may  be  more  sped  Really  defined  by 
territorial  statutes  within  the  limit  of  the 


general  idea  of  the  nature  of  probate  courts, 
or  that  certain  duties  not  strictly  of  that  char- 
acter may  be  imposed  on  them  by  that  legis- 
lation. But  we  hold  that  the  acts  of  the  leg- 
islature are  not  the  only  law  to  which  we 
must  look  for  the  powers  of  any  of  these  ter- 
ritorial courts.  The  general  history  of  our 
jurisprudence,  and  the  organic  act  itself,  are 
also  to  be  considered ;  and  any  act  of  the  ter- 
ritorial legislature  inconsistent  with  the  lat- 
ter must  be  held  void.  We  are  of  opinion 
that  the  one  which  we  have  been  considering 
is  inconsistent  with  the  general  scope  and 
spirit  of  that  act  in  deBning  the  courts  of  the 
territory,  and  in  the  distribution  of  judicial 
power  amongst  them ;  inconsistent  with  tlie 
nature  aud  purpose  of  a  probate  court  as  au- 
thorized by  that  act;  and  inconsistent  with 
the  clause  which  confers  upon  the  supreme 
court  and  district  courts  general  jurisdiction 
in  chancery  as  well  as  at  common  law."  It 
is  true  that  the  Utah  statute  is  m  uch  broader 
in  its  scope  than  our  own,  but  the  difference 
is  in  degree  only.  The  principle  involved  is 
as  to  the  power  of  the  territorial  legislature 
to  take  from  the  district  courts  jurisdiction  of 
matters  which  have  belonged  to  such  courts 
from  time  immemorial,  and  which  is  specially 
conferred  by  the  organic  act,  and  to  confer 
upon  the  probate  courts  jurisdiction  of  mat- 
ters far  beyond  that  granted  by  the  organic 
act,  and  which,  in  the  history  of  our  juris- 
prudence, has  never  been  considered  as  inhere 
ently  belonging  lo  such  courts.  We  are  of 
the  opinion  that  section  562,  Comp.  Laws 
1U84,  so  far  as  it  attempts  to  invest  the  pro- 
bate courts  witb  exclusive  original  jurisdic- 
tion in  controversies  of  the  character  of  the 
case  at  bar.  Is  void.  The  case  presented  by 
the  bill  aud  made  out  by  the  evidence  in- 
volves a  trust  fraudulently  executed,  and  ne- 
cessitates a  discovery  and  an  accounting.  The 
existence  of  these  is  all  that  is  necessary  to 
invoke  the  equitable  jurisdiction  of  the  court. 

We  now  proceed  to  consider  the  main  point 
involved  in  the  case,  viz.,  whether,  underthe 
fourth  clause  of  the  will,  the  money  con- 
tained in  the  iron  box  and  iron  safe  passed 
by  the  devise  to  complainant,  or  to  the 
residuary  legatees  under  the  last  clause. 
Some  discussion  has  occurred  as  to  whether 
the  translation  made  of  the  will  from  the 
Spanish  to  Engish  is  correct;  but  the  record 
discloses  an  admission  of  both  sides  that  the 
copy  of  the  will  heretofore  set  out  in  this 
opinion  is  the  sworn  translation  of  the  will 
made  by  Pinito  Pino,  and  as  such  was  intro- 
duced in  evidence  witliout  objection.  We 
therefore  adopt  that  translation  as  the  proper 
one. 

The  fourth  clause  of  the  will  reads:  "I 
also  grant  to  my  wife,  already  referred  to,  all 
articles  of  goods  in  my  house,  personal  fur- 
niture, household  furniture,  and  all  tliat 
therein  exists."  The  house  contained,  among 
other  things,  an  iron  box  and  an  iron  safe; 
and  in  these  were  found  the  money  which  is 
the  subject  of  this  controversy.  The  wUl 
was  evidently  written  by  some  person  who 
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waa  entirely  ignorant  of  legal  forms,  and  of 
all  rules  relative  to  the  construction  of  wills; 
but,  however  lacking  in  legal  precinion  of 
expression  the  will  may  be.  the  testator  had 
some  meaning  in  the  language  used  to  con- 
vey his  wishes  with  respect  to  the  disposition 
of  his  property,  and  the  meaning  mnst  be  as- 
certained from  the  instrument  Itself.  The 
clause  of  the  will  under  consideration  con- 
tains a  devise  of  certain  particular  things 
which  are  enumerated;  and  the  appellant 
contends  that  the  words  '  all  that  therein  ex- 
ists,'  which  follow  the  enumeration  of  par- 
ticular things,  did  not  extend  the  devise,  but 
limited  it  to  tlie  particular  things  enumerated . 
The  rule  invoked  is  a  familiar  one.  But  lit- 
tle assistance  is  derived  from  general  rules 
in  the  construction  of  a  will.  The  intent  of 
the  testator  is  to  be  sought  in  the  instrument 
itself. .  In  making  it,  he  does  not  often  have 
in  mind  any  particular  rules  of  construction 
applied  to  other  wills.  He  uses  those  ex- 
pressions which  he  supposes  convey  his  own 
thoughts  and  wishes.  In  Given  v.  Hilton, 
95  U.  S.  598,  it  is  held  that  in  the  construc- 
tion of  wills,  as  well  as  of  statutes  where 
certain  things  are  enumerated,  and  a  more 
general  description  is  coupled  with  the  enu- 
meration, that  description  is  commonly  un- 
derstood to  cover  only  things  ejusdem  generis 
with  the  particular  things  mentioned.  This 
is  because  it  is  presumed  the  testator  had 
only  things  of  that  class  in  mind;  but  this 
rule  of  construction  rests  on  a  mere  pre- 
sumption, easily  rebutted  by  anything  that 
shows  the  larger  subject  was  in  fact  in  the 
testator's  view.  The  language  used  in  the 
fourth  clause  was  certainly  sufficient  to  make 
a  good  devise  to  complainant  of  all  the  things 
that  were  enumerated,  without  the  use  of  the 
words  "and  all  that  therein  exists."  Why 
were  these  words  added,  unless  the  testator 
had  in  mind  something  besides  the  particular 
things  mentioned?  The  second  clause  of  the 
will  devised  to  the  wife  the  testator's  resi- 
dence, which  is  described.  The  fourth  clause 
devised  to  her  the  articles  of  goods,  personal 
furniture,  household  furniture  in  the  house, 
"and  all  that  therein  exists."  Exists  where? 
Kot  in  the  house,  bat  in  the  personal  and 
household  furniture.  We  think  there  can  be 
no  doubt  but  tlie  iron  box  and  iron  safe  passed 
to  the  wife  under  the  enumeration  of  "articles 
of  goods,  perjonal  furniture,  and  household 
furniture. "  But  there  was  something  more  in 
the  articles  enumerated  to  be  disposed  of. 
Therefore  the  testator  adds:  "And  all  that 
therein  exists."  These  words  had  a  meaning 
to  the  testator,  because  he  alone  knew  that 
the  money  was  there.  Taking  the  language 
used  in  the  will  in  connection  with  the  tes- 
tator's esoteric  knowledge  of  the  existence  of 
a  large  sum  of  money  in  the  iron  box  and 
iron  safe,  we  hardly  see  how  a  man  ignorant 
of  the  rules  of  the  construction  of  wills  could 
have  expressed  his  thoughts  and  intentions 
more  clearly  than  the  same  were  expressed  in 
this  will.  -  The  purpose  of  the  testator  was 
to  dispose  of  all  his  property;  and,  if  the 


contention  of  appellant  be  correct,  the  will 
gave  to  the  wife  the  residence  of  the  testa- 
tor, and  a  piece  of  land  near  the  depot  in  Las 
Cruces,  known  as  the  "Juan  Bautista  Arm- 
ijoand  Lopez"  land,  the  household  furniture 
in  the  residence,  10  cows,  1  small  wagon, 
and  2  mules.  It  made  specific  bequests  to 
various  other  persons  of  1,600  head  of  sheep, 
a  house,  cows,  asses,  money,  etc.,  and  the 
remainder  of  the  property  to  the  defend- 
ants, and  although  possessed  of  a  large 
amount  of  money,  the  wife  was  left  without 
a  dollar,  except  as  she  might  raise  it  by  a  sale 
of  the  property  devised  to  her.  The  com- 
plainant was  the  wife  of  the  testator.  Tliey 
had  no  children.  There  is  nothing  in  the 
record  to  suggest  that  the  testator  did  not 
entertain  for  his  wife  tliat  complete  affection 
that  all  good  men  should  have  for  good 
wives.  Ko  reason  existed  to  indicate  that 
the  testator  had  any  cause  to  deprive  his  wife 
of  that  maintenance  and  support  from  his 
property  to  which  she  was  entitled.  It  is 
held  in  Smith  v.  Bell,  6  Pet.  74,  that  "in  the 
construction  of  ambiguous  expressions  the 
situation  of  the  parties  may  very  properly  be 
taken  into  view.  The  ties  which  connect  the 
testator  with  his  legatees,  the  affection  sub- 
sisting between  them,  the  motives  which 
may  reasonably  be  supposed  to  operate  with 
him,  and  to  influence  him  in  the  disposition 
of  his  property,  are  all  entitled  to  considera- 
tion in  expounding  doubtful  words  and  ascer- 
taining tlie  meaning  in  which  the  testator 
used  them."  The  residuary  legatees  were, 
respectively,  the  sister  and  nephew  of  the 
testator.  But  the  testator  was  under  no 
legal  or  moral  obligation  to  make  provision 
in  his  will  for  their  support.  Had  he  ignored 
them  entirely,  no  one  could  question  his  right 
to  do  so.  But  to  the  wife  he  was  bou..  I  by 
legal  and  moral  ties  that  could  not  be  disre- 
garded. We  mast  presume  that  the  testator 
had  in  his  mind  these  obligations  when  he 
made  his  will,  and  that  his  intentions  in  re> 
spect  thereto  were  in  accordance  the  dictates 
of  humanity  and  morality.  From  these  con- 
siderations, we  think  it  was  the  intention  of 
the  testator  to  leave  the  money  to  the  com- 
plainant, and  that  such  intention  is  clearly 
expressed  in  the  will. 

The  court  below  set  aside  the  receipt  exe-* 
cuted  by  complainant  to  the  defendant  Mari- 
ano Barela  of  all  claims  against  the  estate  of 
her  deceased  husband,  and  this  is  assigned 
by  the  appellant  as  error.  It  appears  from 
the  record  that,. a  few  days  after  the  death  of 
Pedro  Garcia  y  Perea,  the  defendant  Mariano 
Barela,  in  company  with  one  Nestor  Armijo 
and  others,  went  to  the  residence  of  the  de- 
ceased, and  opened  and  read  the  will,  and  ob- 
tained from  the  wife  the  combination  of  the 
safe  and  the  key  to  the  iron  box,  and  took 
therefrom  money  which  was  then  and  there 
counted,  and  which  amou  nted  to  86, 138.  The 
defendant  gave  to  the  complainant  the  sum 
of  9500,  and  other  small  sums  to  household 
servants,  and  carried  the  remainder  away 
with  him.    At  the  same  time  be  took  awaT 
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a  carriage  and  two  horses,  which  were  found 
In  a  corral  on  the  same  premises.  The  wife 
at  the  time  made  no  objection.  She  was  ad- 
vised at  the  time  by  Nestor  Armijo  that,  in 
bis  opinion,  the  money  belonged  to  the  de- 
fendant Barela.  Afterwards  a  controversy 
arose  on  account  of  the  executor  having  taken 
away  the  horses  and  carriage,  and  the  deeds 
to  the  property  devised  to  the  wife.  Up  to 
this  time  there  seems  to  have  been  nodispute 
as  to  the  ownership  of  the  money.  The  com- 
plainant is  an  ignorant  woman,  and  seems 
to  have  accepted  implicitly  the  statements  of 
others  that  the  money  belonged  to  defendant. 
Nestor  Armijo,  who  had  so  advised  her.  had 
been  requested  by  her  liusband,  before  his 
death,  in  her  presence,  to  look  after  her  inter- 
ests after  his  death ;  and  therefore  bis  advice, 
naturally,  had  great  weight  with  her.  Ar- 
mijo and  oneP^lro  Lassalgne.  parish  priest 
and  spiritual  adviser  of  complainant,  under- 
took to  settle  the  dispute.  They  went  to  the 
house  of  complainant,  and  persuaded  her  to 
give  the  defendant  a  receipt  in  full  of  all 
claims  against  the  estate  in  consideration  of 
his  returning  the  horses  and  carriage  and 
the  deeds  to  her  property.  The  complainant 
at  first  refused  to  give  a  receipt  in  full,  but 
Armijo  insisted  on  having  a  receipt  to  cover 
all  her  demands  against  the  estate.  During 
the  conversation,  Armijo  toid  the  complain- 
ant that  defendant  had  written  a  letter  to  cer- 
tain relatives  of  the  deceased  to  come  on  and 
contest  complainant's  right  to  the  property. 
Jn  this  way  they  preyed  upon  her  fears,  and 
prevailed  u{)on  her  to  settle  with  defendant, 
in  order  that  she  might  get  a  perfect  title  to 
the  property  that  had  been  left  to  her;  the 
defendant  promising,  at  his  own  expense,  to 
defend  any  suits  that  might  be  brought 
against  her.  Under  these  circumstances, 
complainant  signed  and  delivered  to  the  de- 
fendant a  receipt  in  the  following  words: 
"Territory  of  New  Mexico,  county  of  Dona 
Ana — ss.:  Guadalupe  Sisneros  Garcia,  wid- 
ow of  the  late  Pedro  Garcia  y  Perea,  late  of 
the  said  above  county  and  territory,  hereby  re- 
ceipts in  full  of  all  claims  against  said  estate  of 
said  Pedro  Garcia  y  Perea,  in  consideration  of 
two  horses  and  one  buggy,  and  in  full  of  all 
moneys,  notes,  debts,  credits,  chosesin  action, 
jind  all  claims  whatsoever  due  said  estate, 
and  does  hereby  relinquish  all  claims  against 
said  estate,  a-nd  does  hereby  release  Mariano 
Barela,  executor  of  the  last  will  and  testa- 
ment of  the  said  late  Pedro  Garcia  y  Perea, 
from  all  claims  of  the  undersigned  widow  of 
the  said  Pedro  Garcia   y  Perea,  deceased. 

GUADALUFB    S.   Y  GARCIA.       NesTOR    Ab- 

Mijo.  Pedro  Lassaione."  We  think  the 
court  did  not  err  In  sustaining  the  master's 
finding  that  the  receipt  given  by  complainant 
was  obtained  by  improper  influences,  by 
working  upon  her  fears,  and  imposing  upon 
her  confidence  and  ignorance,  and  that  the 
procuring  of  it  was  a  fraud  upon  her.  It 
does  not  matter  whether  the  motives  of  the 
priest  and  Nestor  Armijo  in  persuading  com- 
plainant to  execute  the  receipt  were  honest 


or  sinister, — whether  they  acted  as  the  agents 
of  defendant  or  as  the  mutaal  friends  of  both 
parties.  They  held  such  relations  to  ber  as 
to  give  them  the  utmost  influence  over  her 
conduct  She  was  ignorant  of  her  rights,  and 
they  took  no  pains  to  inform  her.  Professed- 
ly lier  friends,  they,  whether  purposely  or  not, 
insinuated  in  her  mind  the  belief  that  only  by 
acting  on  their  advice  could  she  preserve  the 
property  which  she  understood  had  been  left 
to  her  by  the  will.  At  tbiB  time  no  thought 
of  the  money  found  in  the  safe  .was  in  her 
mind ;  but  evidently  the  defendant's  purpose, 
by  obtaining  the  receipt,  was  to  estop  her 
thereafter  setting  np  any  claim  to  the  money. 
Wheeler  v.  Smith,  9  How.  82.  The  law  im- 
poses upon  an  executor  the  utmost  good  faith 
in  the  discharge  of  his  duties  to  the  estate 
and  to  the  legatees.  He  will  not  be  permitted 
to  derive  a  benefit  from  the  administration 
of  such  trust. 

The  order  of  the  coutt  below  setting  aside 
the  final  settlement  made  by  the  executor  in 
the  probate  court,  we  think,  was  entirely 
proper.  At  the  time  the  settlement  was  made 
the  executor  had  in  his  hands  a  large  amount 
of  money  that  belonged  to  complainant  under 
the  will.  He  took  no  account  of  this  money 
in  his  inventory  of  the  property  belonging  to 
the  estate.  He  accounted  for  it  in  no  man- 
ner whatever.  And  a  final  settlement  of  bis 
accounts  as  executor,  under  such  circum- 
stances, was  a  fraud  upon  the  rights  of  the 
complainant,  and  was  very  properly  held  to 
be  null  and  void. 

The  appellant  contends  that  there  was  er- 
ror in  sustaining  the  finding  of  the  master 
that  the  testimony  showed  that  the  testator 
in  the  fourth  clause  of  the  will,  intended  to 
give  to  his  wife  the  money  in  question.  The 
record  shows  that  parol  testimony  to  prove  the 
intentions  of  the  testator  with  respect  to  the 
money  was  first  offered  by  tli«  appellant,  and 
was  peruiitted  to  be  given  over  the  objection 
of  the  appellee,  not  because  the  master  re- 
garded the  evidence  as  competent,  but.  as  he 
says  in  his  report,  "he  could  find  no  rule  of 
law  authorizing  a  master  to  exclude  testi- 
mony of  any  kind,  which  counsel  might  deem 
proper  to  offer. "  The  report  shows,  further, 
that  the  master  did  not  consider  the  parol 
evidence  competent,  and  did  not  consider  it  in 
making  up  his  findings. 

The  master  says  in  bis  report:  "I  am  of 
the  opinion  that  there  is  no  ambiguity  In  the 
language  of  the  fourth  clause  of  the  will  such 
as  will  relax  the  rule,  and  admit  the  parol 
testimony  to  ascertain  testator's  intention." 
This  conclusion  of  the  master  was  sustained 
by  the  court  below,  and  we  can  see  no  error 
in  that  ruling.  On  the  contrary,  we  think 
the  court  below  declared  a  correct  principle  of 
law  upon  the  subject,  and  applicable  to  this 
cause. 

The  second  codicil  of  the  will  was  attested 
by  but  two  witnesses.  Section  1380,  Gump. 
Laws  N.  M.  requires  that  a  will  shall  be 
attested  by  three  or  more  witnesses.  To  con- 
stitute a  valid  attestation  of  the  codicil  would 
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require  no  less  number.  Jarm.  Wills,  §  93. 
The  court  below  committed  no  error  in  Bet- 
ting aside  the  action  of  the  probate  court  ap- 
proving said  codicil. 

A  number  of  errors  have  been  Hssigned  by 
the  appellants  besides  those  already  noticed, 
but  they  all  depend  more  or  less  upon  the 
questions  already  noticed  in  this  opinion. 
We  do  not  think  it  necessary  to  enter  into  a 
discussion  of  them.  The  casu  was  properly 
decided  below  upon  the  merits.  We  see  no 
substantial  errors  in  the  record,  and  the  judg- 
ment will  be  affirmed. 

Long,  C.  J.,  and  Lee,  J.,  concur. 


(5  N. 


M.  ITS} 

liAHT  et  Ol.  «. 


Oaibon  et  oL 


(Supreme  Court  Cif  New  Mexioo.    Jan.  81, 1890.) 

DlVOKOB— AUMOST— Attornbt'8  Febs— Markibd 
WOKBX. 

1.  A  oonrt  of  equity,  as  an  incident  to  toe  power 
to  decree  divorces,  may  grant  to  the  wife,  pendente 
lite,  on  a  proper  showing,  temporary  maintenance 
and  allowance  for  solicitor's  fees,  and  enforce 
payment  of  the  same  against  the  husband,  or  his 
property,  in  the  absence  of  a  sufBcient  separate  es- 
tate belonging  to  the  wife,  or,  under  such  circum- 
stances, charge  such  maUitenance  and  allowance 
for  solicitor's  fees  against  any  common  property 
belonging  to  both  hasband  and  wife,  whether  suob 
property  is  in  the  control  of  the  husband  or  wife. 

3.  Where  the  wife  has  an  ample  estate  of  her 
own,  she  may  charge  such  estate  with  necessary 
solicitor's  fees  to  enable  her  to  proseoute or  defend 
a  divorce  action  to  which  she  is  a  party,  and  the 
eonrt  has  power,  as  an  Incident  to  the  divorce  pro- 
ceeding, to  decree  such  necessary  fees  against  her 
separate  estate. 

8.  The  compromise  of  the  husband  and  wife,  to 
which  the  solicitor  is  nota  party,  cannot  takeaway 
his  established  right  to  his  fees. 

Error  to  district  court.  Santa  Fe  county; 
Beeves.  Judge. 

QUdenleeve  <b  Preston,  for  plaintiffs  in  er- 
ror. Catron,  Knaehel  <&  Clancy,  for  defend- 
ants in  error. 

LoNO,  C.  J.  John  B.  Lamy  and  Mercedes 
Chaves  de  Lamy,  plaintiffs  in  error  in  this 
court,  filed  in  the  district  court  of  Santa  Fe 
county-  their  bill  of  complaint  to  review  and 
set  aside  a  decree  rendered  in  said  court  on 
the  lat  day  of  August,  1885,  in  a  cause  where- 
in Mercedes  Chaves  de  Lamy  was  complain- 
ant, seeking  a  divorce,  and  John  B.  Lamy 
was  defenilant.  Upon  hearing  the  bill  filed 
below  by  the  plaintiffs  in  error  liere,  who 
were  complainants  in  the  bill  of  review,  the 
court  dismiaaeU  the  same.  Tlie  plaintiffs  in 
error  contend  that  the  court  l)elow  should 
have  sustained  the  bill  of  review,  and  bring 
this  cause  here  to  correct  the  error  which  it 
is  alleged  the  court  below  committed  in  dis- 
missing the  bill  of  review. 

It  will  be  necessary  to  a  proper  under- 
standi  ug  of  the  objections  urged  here  to 
state  with  some  detail  the  various  steps  taken 
in  the  original  proceeding  for  divorce  of  Mer- 
cedes Chaves  de  Lamy  v.  John  B.  Lamy. 
The  bill  of  complaint  in  that  case  was  filed 
in  the  district  court,  asiil  in  December,  1879. 
an  amended  bill  was  filed,  Thomas  B.  Catron 


appearing  therein,  by  appointment  of  the 
court,  as  next  friend.  It  was  charged  in  the 
bill  of  complaint,  among  other  things,  that 
at  the  time  of  the  marriage  of  the  complain- 
ant Mercedes  Chaves  de  Lamy  with  John  B. 
Lamy  she  was  possessed  of  the  sum  of  816,800 
in  money  and  property,  which  she  inherited, 
from  her  father,  and  ttiat  after  her  marriage 
she  also  inherited  and  received  from  her  moth- 
er the  sum  of  927,000  in  money  and  property, 
including  a  large  amount  of  valuable  real  es- 
tate in  Santa  Fe.  She  further  averred  that, 
against  her  will,  and  over  her  remonstrance 
and  objection,  the  defendant  in  said  action, 
her  husband,  had  reduced  to  his  possession, 
and  taken  and  converted,  the  whole  of  tjte 
said  property,  and  the  rents,  profits,  and  is- 
sues of  said  real  estate;  that  he  had  changed 
the  form  of  much  of  the  property,  and  was 
then  claiming  the  whole  of  it  absolutely  as 
bis  own,  and  denying  that  she  had  any  iatei> 
est  in  the  same;  that  he  refused  to  give  her 
possession  or  control  of  the  whole  or  any  part 
of  the  property,  and  had  so  managed  the-same 
as  to  materially  lessen  it  in  value;  that  at 
that  time  of  his  marriage,  and  at  the  time  of 
bringing  the  action,  he  had  no  property  of 
his  own  whatever,  and  that  he  bad  incum- 
bered by  liens  a  part  of  her  property.  For 
relief  she  asked  to  be  decreed  an.  absolute  di- 
vorce ;  that  the  property  be  decreed  free  from 
said  liens;  that  she  be  decreed  to  be  the  own- 
er of  the  whole  of  the  property;  and  that  the 
same  be  restored  to  iter.  She  also  prayed 
that  John  B.  Lamy  should  be  required  by  de- 
cree to  pay  into  court  a  sufficient  sum  of 
money  to  pay  her  solicitors,  Messrs.  Catron 
ic  Thornton,  for  their  services,  as  such,  in 
instituting  and  conducting  the  divorce  suit, 
and  to  pay  costs.  John  B.  Lamy  appeared 
to  the  action,  and  on  the  20tli  day  of  April, 
by  his  solicitors,  Messrs.  B.  H.  Tompkins 
and  G.  H.  Gildei-sleeve,  filed  answer,  to  which 
a  replication  was  filed  by  complainants,  apd 
thus  issue  was  joined.  July  26,  1880,  the 
cause  was  referred  by  the  court  to  a  master, 
with. directions  to  take  evidence  and  report. 
February  9,  1882,  the  master  filed  his  report, 
showing  therein  that  neither  party  had  pre- 
sented any  witnesses  for  examinalion,  and 
that  he  bad  not  takeu  any  evidence.  Two 
days  before  this  report  by  the  master,  John 
B.  Lamy,  then  appearing  by  C.  H.  Gilder- 
sleeve,  his  solicitor,  moved  to  dismiss  the  ac- 
tion fur  want  of  prosecution.  It  may  be  ob- 
served that  at  this  state  of  the  record  the 
cause  was  pending  in  court  on  the  bill,  an- 
swer, and  replication,  with  the  motion  of 
John  B.  Lamy  to  dismiss  not  yet  acted  upon, 
with  Catron  and  Thornton  yet  appearing  for 
the  complainant,  and  C.  H.  Gildersleeve  for 
the  defendant.  On  the  2l3t  day  of  February, 
1882,  the  record  recites:  Catron  &  Thornton, 
solicitors  for  said  complainant,  filed  their 
petition  of  interpleader.  In  it  they  allege 
their  employment  by  Mrs.  Lamy  as  her  solic- 
itors; they  show  the  services  rendered  for 
her;  charged  that  she  agreed  to  pay  them  tha 
sum  of  85,000  out  of  her  separate  property. 
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at  the  time  In  the  control  of  her  husband,  in 
trust  for  her  benefit;  that  such  property  waa 
worth  $40,000;  that  Mrs.  Laray  and  her  hus- 
band settled  their  controversy,  and  that  it 
waa  agreed  that  her  husband  should  hold  her 
property  as  her  trustee  on  such  settlement, 
and  pay  out  of  the  same  the  said  S5,000;  that 
the  services  were  of  that  value  to  her,  and 
not  paid.  They  ask  that  the  cause  be  con- 
tinued on  the  docket,  a  master  be  appointed 
to  take  proofs,  and  that  their  fees  be  decreed 
in  the  action.  No  further  action  was  taken 
for  nearly  five  months,  when,  on  July  10th. 
the  court  ruled  Mercedes  Chaves  de  Lamy  and 
John  *B.  Lamy  "to  plead,  answer,  or  demur 
to  the  petition  of  interpleader  of  said  Catron 
and  Thornton,  on  file  herein,  at  or  before  tlie 
incoming  of  court  on  next  Monday  morning. " 
For  designation  only,  as  a  matter  of  brevity 
in  statement,  the  paper  Sled  by  Catron  & 
Thornton  will  hereafter,  in  this  opinion,  be 
referred  to  as  an  interpleader,  following  in 
that  respect,  for  designation,  tiie  name  given 
by  the  court  below  to  that  paper.  Two  days 
after  this  rule  was  entered  of  record,  July 
12th,  Catron  &  Thornton  served  C.  H.  Gilder- 
sleeve,  as  solicitor  for  defendant,  with  a  copy 
of  the  interpleader.  July  26th,  neither  John 
B.  Lamy  nor  his  wife  appearing  to  the  inter- 
pleader, and  failing  to  respond  to  the  riile 
"to  plead,  answer,  or  demur"  thereto,  it  was 
decreed  that  the  same  be  taken  as  confessed. 
On  the  31st  day  of  July,  for  the  first  time 
after  the  tiling  of  the  interpleader,  John  B. 
Lamy  appeared,  and  then,  by  C.  H.  Gilder- 
sleeve,  bfs  solicitor,  moved  to  set  aside  the 
decree  pro  confesso,  the  order  of  reference  to 
a  master  made  thereon,  and  to  strike  from 
the  flies  the  interpleader.  Thus  the  cause 
remained,  without  any  action  whatever,  ei- 
ther by  the  court  or  parties,  until  the  28th 
day  of  July,  1884,  a  period  of  over  two  years. 
The  intei-pleader  was  filed  daring  a  term  of 
court,  and  presumably  in  open  court;  yet 
John  B.  Lamy,  with  full  opportunity  to  ex- 
amine the  record  and  files,  permitted  140 days 
— nearly  five  months — to  elapse  without  tak- 
ing a  single  step  to  defend  against  the  claim 
for  solicitor's  fees.  He  permitted  19  days  to 
pass  after  the  actual  delivery  of  a  copy  of  the 
interpleader  to  bis  solicitor,  and  court  in  ses- 
sion, before  he  took  any  step  with  respect 
to  the  interpleader.  He  did  not  then  make 
to  the  court  any  complaint  that  he  was  not 
aware  that  the  interpleader  had  been  filed,  or 
that  he  was  ignorant  of  the  fact  that  a  rule 
to  plead  had  been  entered  against  him,  or  for 
want  of  service  of  a  copy  of  the  interpleader 
in  time.  The  record  does  not  disclose  that 
any  objection  on  the  ground  of  irregularities 
of  that  character  was  made.  Had  objection 
on  tliat  ground  been  made  at  that  time  in  the 
court  below,  the  ruling  there  might  liave  been 
different;  but,  as  no  such  objection  was  pre- 
sented for  the  consideration  of  the  court  be- 
low, it  cannot  be  considered  for  the  first  time 
here,  but  must  be  held  to  be  waived. 

The  ground  of  the  motion  to  set  aside  the 
decree  pro  eoT{fesso.  filed  by  John  B.  Lamy, 


is  because  "the  court  has  no  jurisdiction  to 
entertain  the  consideration  of  the  matters 
contained  in  said  interpleader,  nor  grant  any 
decree,  order,  or  relief  on  the  matters  and 
facts  therein  stated  and  contained."  He  did 
not  object  on  the*ground  of  irregularity,  but 
attacked  the  power  and  jurisdiction  of  the 
court,  as  an  incident  to  and  a  part  of  the 
cause,  to  ascertain  and  decree  solicitors'  fees 
for  services  rendered  the  wife  in  a  divorce 
proceeding.  Ttie  discussion  of  this  point  will 
appear  more  appropriately  later  on  in  this 
opinion.  Two  years  passed  after  the  motion 
by  John  B.  Laray  to  set  aside  the  decree  pro 
confesso  was  made,  when,  on  the  28th  day  of 
July,  1884,  the  complainant  in  the  divorce 
action  filed  in  court  her  own  atOdavit  as  fol- 
lows: "Atfidavit  of  Complainant.  Mercedes 
Chaves  de  Lamy  v.  John  B.  Lamy.  Chancery. 
In  the  district  court,  Santa  Fe  county,  terri- 
tory of  New  Mexico.  Mercedes  Chaves  de 
Lamy,  being  duly  sworn,  on  her  oath  states 
that  she  is  the  complainant  in  the  above-en- 
titled cause,  and  at  present  residing  in  the 
city  of  Santa  Fe,  territory  of  New  Mexico. 
That  all  matters  of  difference  existing  be- 
tween herself  and  defendant,  her  husband, 
at  the  time  of  filing  'said,  bill  of  complaint, 
have  been  for  the  past  three  years  fully  set- 
tled and  adjusted.  That  a  reconciliation  be- 
tween herself  and  her  husband  has  taken 
place,  and  she  is  now  living  with  him  again. 
That  over  two  years  ago  she  directed  her  at- 
torneys in  the  above  cause  to  dismiss  said 
bill  of  complaint,  and  is  greatly  surprised  to 
learn  that  her  directions  in  the  premises  have 
been  disregarded  by  them.  Affiant  states 
that  she  employed  T.  B.  Catron  as  one  of  her 
counsel  at  the  time  said  suit  was  broagbt, 
but  made  no  arrangements  with  him  then 
nor  since  whereby  she  was  to  pay  or  promised 
him  any  compensation  for  services  rendered, 
or  to  be  rendered,  or  that  he  was  to  receive 
from  her  any  greater  compensation  than  her 
other  counsel,  which  was  five  hundred  dol- 
lars, which  she  paid  each  toWm.  Breeden 
and  T.  F.  Conway.  That  she  desired  Mr. 
Catron,  at  the  time  she  retained  him,  to  name 
the  amount  of  his  fee,  but  that  he  assured 
her  that  it  was  unnecessary,  as  his  charges 
would  be  very  reasonable.  That  in  fact  Mr. 
Catron  performed  for  her  but  very  little  serr- 
ice,  Mr.  Conway  being  the  attorney  who  did 
most  of  her  business,  and  with  whom  she 
most  always  consulted.  Affiant  further 
states  that  it  is  her  desire  said  suit  l>e  dis- 
missed, and  she  respectfully  requests  the 
court  to  so  order.  Mercedes  Chaves  de 
Lamy.  Subscribed  and  sworn  to  by  the  said 
Mercedes  Chaves  de  Lamy  this  4th  day  of 
February,  1884,  before  me,  Gboroe  Guylek 
Preston,  Notary  Public,  Santa  Fe  County. 
N.  M."  On  the  same  date,  John  B.  Lamj 
filed  a  denial  under  oath  that  he  had  ever 
promised,  obligated  himself,  or  undertaken 
to  pay  the  solicitors'  fees  of  Catron  &  Thorn- 
ton. There  was  pending  at  that  date  in  the 
court  below  the  motion  of  John  B.  Lamy,  be- 
fore mentioned,  and  the  application  of  Mrs. 
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lAnay  to  dismiss  hor  action  for  divorce.  The 
motion  of  John  B.  Lamy  was  denied,  and  C. 
M.  Phillips  appointed  master  to  take  testi- 
mony as  to  the  allowance  of  solicitors'  fees, 
and  to  report  to  the  court. 

The  face  of  the  affidavit  and  application  to 
dismiss  filed  by  Mrs.  Lamy  proves  that  she 
had  personal  knowledge  as  early  as  February 
4,  1884,  of  the  pendency  of  the  interpleader, 
and  of  the  claim  by  Catron  &  Thornton  to 
have,  in  the  divorce  proceeding,  a  decree  for 
their  solicitors'  fees.  This  was  six  months 
before  the  court  ruled  upon  the  motion  of  her 
husband.  During  this  time  they  had  become 
reconciled.  She  never  asked  the  court  to  set 
iiside  the  decree  pro  ounfesw  as  to  her,  or  for 
any  relief  whatever,  except  to  dismiss  the  ac- 
tion. There  is  absolutely  not  a  line  of  the 
record  to  indicate  that  she  objected  to  the  ac- 
tion of  the  court  in  proceeding  to  ascertain 
and  fix  solicitors'  fees,  except  what  may  ap- 
pear in  her  .ipplication  to  dismiss  the  case. 
In  that  application  there  is  no  intimation  tiiat 
she  denies  the  power  of  the  court  to  decree 
solicitors' fees  against  her.  She  objects  to 
the  amount,  concedes  that  she  agreed  to  pay 
1(500  to  Catron,  and  is  silent  as  to  the  action 
of  the  court  taken  before  that  time.  The 
prayer  of  lier  bill  of  complaint  is  "that  the 
defendant  [John  £.  I^amy]  be  required  to 
pay  into  court  a  sufficient  sum  of  money  to 
pay  the  solicitors  of  your  oratrix  for  their 
services  in  instituting  and  conducting  the 
snit. "  While  she  does  not  designate  tlie  fund 
or  estate  out  of  which  her  husband  is  to  pay 
into  court  such  foes,  she  does  show  in  her  bill 
that  the  only  property  John  B.  Laray  held  b?- 
loiiged  to  her,  and  the  order  of  court  could 
only  be  effective  in  the  first  instance  by  pay- 
ment out  of  her  property.  That  she  expected 
at  the  commencement  of  the  cause  to  charge 
that  property  with  solicitors'  fees  is  appar- 
ent from  the  averments  of  the  bill.  Mrs. 
Lamy  was  in  court  as  a  complainant,  praying 
the  allowance  of  solicitors'  fees.  Siie  was  in 
court  with  her  sworn  affidavit,  asking  to  dis- 
miss the  bill,  and  also  in  court  with  bersworn 
affidavit  with  allegations  relating  to  solicit- 
ors' fees.  The  record  is  silent  as  to  whether 
she  filed  this  application  in  person  or  by  so- 
licitor. It  is  immateri^  which  way  she  did 
that  act.  In  three  days  after  she  filed  her 
application  to  dismiss  the  cause,  Mr.  Gilder- 
sleeve  appeared  as  her  solicitor  before  tlie 
master.  He  was,  from  July  81, 1882,  for- 
ward, also  the  solicitor  for  her  husband.  At 
the  time  site  filed  the  application  to  dismiss, 
and  for  six  months  prior  thereto,  she  was  liv- 
ing with  him.  It  is  impossible  to  resist  the 
conclusion  from  the  record  tliat  Mr.  Gilder- 
sleeve,  or  some  other  solicitor  adverse  to  Ca- 
tron &  Thornton,  represented  Iier  in  court  in 
the  application  to  dismiss.  While  tlie  motion 
of  John  B.  Lamy  to  set  aside  the  decree  was 
denied,  no  action  is  disclosed  by  the  record 
on  bis  wife's  application  to  dismiss  the  cause. 
The  matter  of  solicitors'  fees  was  referred  to 
the  master,  and,  although  denying  the  motion 
to  set  aside  the  decree  pro  confenso,  the  court 


seems  to  have  accorded  both  to  Mr.  and  Mrs. 
Lamy  as  full  right  and  opportunity  to  make 
defense  as  if  the  motion  had  been  sustained. 
On  the  31st  day  of  July  the  evidence  of  T.  B. 
Catron  was  taken  before  the  master,  and  the 
record  recites:  "Present,  C.  H.  Giidersleeve, 
attorney  for  complainant. "  On  behalf  of  Mrs. 
Lamy,  Mr.  Giidersleeve,  as  her  solicitor, 
cross-examined  Mr.  Catron.  Six  months 
more  intervened,  and  neither  party  moved  in 
the  action.  Then,  January  18,  1885,  Louis 
Sulzbacher  was  examined  as  a  witness,  and 
again  the  record  recites:  "Present,  Charles 
H.  Giidersleeve,  solicitor  for  complainant." 
Mr.  Barnes  at  the  same  time  testified  as  a 
witness,  and  the  solicitor  of  Mrs.  Lamy  cross- 
examined  both  witnesses.  Again,  on  the 
24th  of  January,  Mrs.  Laray,  by  her  solicitor, 
Mr.  Giidersleeve,  again  appeared  before  the 
masterduringthe  taking  of  evidence,  and  ex- 
amined the  witness.  February  28, 1885,  she 
appeared  before  tlie  master,  and  was  herself 
sworn,  and  testified  in  her  own  behalf  as  a 
witness,  and  introduced  pther  evidence  for 
herself,  all  on  the  question  of  solicitors'  fees, 
Mr.  Giidersleeve  appearing  at  the  time  as  her 
solicitor.  It  was  nearly  seven  months  from 
the  date  of  the  reference  to  the  master  till  the 
conclusion  of  the  evidence.  During  this  time 
she  was  represented  by  an  able  solicitor.  She 
had  the  benefit  of  her  husband's  aid  and  ad- 
vice, and  the  most  ample  opportunity  to  dis- 
close to  the  court  every  fact  in  existence  re- 
lating to  solicitors'  fees,  or  likely  to  reduce 
the  amount  of  allowance.  No  evidence  was 
offered  and  refused;  no  witness  presented 
who  was  not  examined.  What  better  oppor- 
tunity could  have  been  given  her,  if  the  court 
had  set  aside  the  decree,  and  permitted  a 
formal  appearance?  In  her  affidavit  she 
swears  Mr.  Catron  should  have  received  $500, 
In  good  conscience,  she  could  not  expect,  if 
the  court  had  juriiidiction  to  decree  at  all, 
that  it  would  fix  the  amount  at  less  than  that 
sum.  The  question  of  the  value  of  the  serv- 
ices is  not  before  this  court. 

It  is  also  apparent  from  the  face  of  the  rep- 
ord  that  both  Mr.  and  Mrs.  Lamy  had  ample 
opportunity  given  them  by  the  court  to  prove 
before  the  master  every  fact  within  thek 
power  relating  tu  the  fees  claimed.  Neither 
can  complain  if  such  opportunity  was  neg- 
lected. What  prevented  either  party  from 
examining  other  witnesses?  Nothing.  The 
examination  was  not  hastened.  The  door 
was  not  closed  against  investigation.  If  full 
opportunity  was  offered  to  makedefense,  and 
such  opportunity  whs  neglected  or  refused, 
such  neglect  or  refusal  should  estop  the  par- 
ty from  compliiining.  This  case  is  not  one 
where  the  party  complaining  shows  tliat  he 
was  denied  the  right  to  defend.  Suppose 
the  record  does  show  some  irregularity  in 
the  mode  of  procedure,  is  it  such  as  to  invade 
any  substantial  right  of  plaintiffs  in  error? 
If  the  court  had  refused  to  allow  them  alto- 
gether to  be  heard  on  the  question  of  solii-it- 
ors'  fees,  the  case  would  be  different.  The 
record  discloses  that  they  were  allowed  to  be. 
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and  in  fact  were,  heard,  and  did  produce  ev- 
Idence. — all  they  desired.  Under  such  cir- 
cumstances, even  if  it  sliould  appear  that 
such  hearing  was  by  reason  of  the  inter- 
pleader, rather  than  under  the  avermenls  of 
the  bill,  how  could  that  affect  substantial 
rights?  It  is  to  be  remembered  this  is  one 
of  the  errora  complained  of.  The  interplead- 
er, as  it  is  called,  only  gave  Mr.  and  Mrs. 
Lamy  fuller  notice  of  the  exact  character  of 
the  claim  for  solicitors'  fees,  and  thus  the  bet- 
ter enabled  them  to  meet  the  claim  by  evi- 
dence. If  the  court,  as  an  incident  to  the 
divorce  proceeding  then  pending,  had  juris- 
diction and  power  to  refer  to  the  master  the 
matter  of  solicitors'  fees  that  evidence  might 
be  taken  to  inform  the  court  as  to  value, 
what  possible  difference  could  it  make  to 
Mr.  and  Mrs.  Lamy  whether  the  reference 
recited  that  it  was  upon  the  interpleader  or 
bill  or  issues,  so  long  as  they  were  allowed 
to  be  heard?  The  thing  to  be  considered  and 
reported  upon  by  the  master  was  the  claim 
for  solicitors'  fees.  It  was  th»t  claim  upon 
which  he  was  to  take  proof.  The  form  of 
the  order  which  gave  the  master  this  power 
was  a  mere  incident, — a -matter  of  form.  To 
reverse  the  case  on  tliat  ground  alone  would 
be  to  sacrifice  substantial  rights  to  immateri- 
al form.  In  this  reference,  if  there  was  any 
error  at  all,  it  was  of  form,  and  not  of  sub- 
stance, and  in  no  way  deprived  the  plaintiff 
in  error  of  any  substantial  right.  "Error  in 
matter  of  form  only,  altliough  apparent  on 
the  face  of  a  decree,  seems  not  to  have  been 
considered  as  a  sufficient  ground  for  revers- 
ing the  decree."  Story,  Eq.  PI.  8  411;  Barb. 
Ch.  Pr.  92.  In  the  case  before  this  court  the 
plaintiffs  in  error  had  their  day  In  court,  their 
opportunity  to  present  and  examine  witness- 
es, to  be  heard  on  the  allowance  and  amount 
of  solicitors'  fees,  as  fully  as  if  tlie  court  bad 
set  aside  the  decree  pro  eonfesso  entered  as 
to  the  interpleader.  The  irregularity  is  one 
that  is  harmless.  "A  judgment  will  not  be 
reversed  for  an  error  which  does  not  affect 
the  substantial  rights  of  the  party  complain- 
ing." Morse  v.  Morse.  25  Ind.  156;  Louden 
v.  Dickerson,  19  Ind.  387;  Bo  wen  v.  Pollard, 
71  Ind.  177.  In  Holcraft  t.  King.  25  Ind, 
852,  the  court  say:  "Where  a  correct  result 
is  reached  in  the  court  below,  error  in  the 
mode  of  reaching  it  is  harmless."  The  au- 
thorities to  this  effect  are  numerous. 

Other  questions  are  pressed  upon  the  at- 
tention of  the  court  by  the  plaintiffs  in  error. 
They  insist  that  the  court  had  no  right  to 
permit  tlie  interpleader  to  be  filed.  Tiiis  ob- 
jection is  substantially  the  same  as  that  relat- 
ing to  reference.  If  the  court  had  full  power 
to  make  the  reference  without  the  interplead- 
er, or  if  the  interpleader  was  treated,  or  can 
be  properly  regarded,  in  its  legal  effect,  as  a 
motion  in  the  cause,  as  it  well  may  be,  to  re- 
fer the  claim  of  the  solicitors  to  a  master  to 
take  proofs,  its  allowance  by  the  court  was 
harmless.  There  are  three  propositions  made 
by  the  plaintiffs  in  error,  which  may  be  con- 
sidered together:  "First.  That  the  husband 


is  not  liable  at  common  law  to  the  legal  ad- 
viser of  his  wife,  in  prosecuting  or  defending 
a  divorce  suit.  Second.  That  the  wife  is  not 
liable  on  tier  contracts  for  counsel  fees,  made 
during  coverture,  even  though  she  joins  the 
suit."  If  these  two  propositions  are  correct, 
and  followed  by  a  third:  "That  the  wife's 
separate  property  cannot  be  charged  by  her, 
or  by  a  court  of  equity,  for  the  fees  of  lier  so- 
licitor in  prosecuting  a  j ust  cause  f  or  di  vorce, " 
— then,  indeed,  is  a  married  woman  in  this 
territory  at  the  mercy  of  her  husband,  as  all 
means  wliereby  she  may  protect  herself  from 
unjust  accusation  in  court  is  cut  off.  We 
cannot  hold  with  plaintiffs  in  error  on  the 
first  proposition.  It  is  held  in  many  cases, 
where  the  wife  has  no  means  to  prosecute  her 
action,  that  the  husband  is  liable  for  lier  nec- 
essary solicitors'  fees,  and  that  they  may  be 
recovered  either  in  an  action  at  law  or  allowed 
and  enforced  in  the  divorce  proceeding.  Pres- 
ton V.  Johnson,  21  N^.  W.  Bep.  606;  Porter 
V.  Briggs,  38  Iowa,  166.  Other  cases  to 
the  same  effect  are  more  fully  set  out  later  in 
this  opinion.  The  plaintiffs  in  error  further 
say:  "Before  counsd  fees  can  be  made  a 
charge  upon  the  separate  estate  of  the  wife, 
it  must  appear  that  the  service  rendered  was 
for  the  benefit  of  the  estate. "  The  plaintiffs 
here,  imperfectly,  at  least,  admit  that  in  a 
case  where  the  court  finds  that  the  solicitors' 
fees  are  fur  the  benefit  of  the  wife's  separate 
property,  they  may  be  charged  against  it. 
This  court  elsewhere  construes  the  decree 
complained  of  to  be  a  charge  against  the  sep- 
arate estate  of  the  wife,  and  against  the  hus- 
band only  for  so  much  as  cannot  be  thus 
made;  so,  if  the  court  found,  as  a  matter  of 
fact,  the  services  to  be  beneficial  to  her  estate, 
it  had  the  legal  -right  to  decree  the  value 
thereof  to  be  paid  out  of  the  sam&  Assum- 
ing, for  the  present,  a  point  hereafter  consid- 
eied,  that  the  court  had  jurisdiction,  it  cer- 
tainly might  lawfully  consider  the  evidence 
to  determine  whether  such  services  were  tnr 
were  not  beneficial  to  the  wife's  separate  es- 
tate. The  court  below  had  the  right  to  draw 
such  conclusion  of  fact  from  the  evidence  as 
was,  in  its  judgment,  proper,  and  sucb  con- 
clusion could  not  be  reviewed  in  this  proceed- 
ing. "A  bill  of  review  •  '•  •  can- 
not be  sustained  upon  the  ground  that  the 
court  has  decided  wrong  upon  a  question  of 
fact.  Nor  can  it  be  brought  for  wrong  in- 
ferences of  the  court  on  matters  of  evidence, 
nor  upon  the  ground  that  the  former  de- 
cree was  not  supported  by  evidence."  Barb. 
Ch.  Pr.  91;  Webb  v.  Pell,  S  Paige,  368.  In 
the  latter  case  it  is  said  by  the  court:  "It  is 
well  settled  tiiat  a  bill  of  review  for  error  ap- 
parent on  the  decree  must  be  for  an  error  in 
point  of  law,  arising  out  of  facts  admitted  by 
the  pleadings,  or  recited  in  the  decree  itself, 
as  settled,  declared,  or  allowed  by  the  court." 
As  pertinent  to  this  rule,  where,  it  may  be 
asked,  is  it  settled  in  the  record  that  the  prop- 
erty charged  in  the  bill  of  complaint  to  be  tlie 
separate  property  of  Mrs.  Lamy  was  not  so? 
If  it  was  her  separate  estate,  and  the  service 
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rendered  for  her  by  the  solicitors  was  benefi- 
cial thereto,  then,  according  to  the  admission 
of  the  plaintiffs  in  error,  the  fees  might  have 
been  charged  against  such  estate  by  the  court, 
if  it  had  jurisdiction.  Such  we  believe  to  be 
the  law.  Whether  that  property  was  her 
separate  estate,  or  was  her  husband's,  ia  not 
a  question  of  law,  but  of  fact.  Whether  the 
solicitors'  services  were  benencial  to  the  es- 
tate, or  were  not  so,  was  also  a  question  of  fact. 
Both  these  questions  the  court  had  a  right 
to  pass  upon,  without  being  subject  to  re- 
view upon  a  bill  for  that  purpose.  If  the 
court  below,  upon  the  original  hearing,  found 
that  the  property  in  tlie  bands  of  John  B. 
Lamy  was  the  separate  estate  of  his  wife, 
Mrs.  Lamy,  and  also  found  that  the  services 
rendered  were  beneficial  to  her  estate,  it 
would  have  the  right,  upon  that  state  of  the 
evidence,  to  charge  the  services  In  a  proper 
proceedi  ng  against  her  estate.  The  following 
authorities  are  to  that  effect:  Owen  v. 
Cawley,  36  N.  T.  604;  Yale  v.  Dederer, 
18  N.  Y.  276,  22  N.  Y.  451;  Viser  v.  Bert- 
rand,  14  Ark.  267;  Cook  v.  Walton,  38  Ind. 
228;  Putnam  v.  Tennyson,  50  Ind.  456. 
This  court  cannot  presume  that  the  court  be- 
low did  not  determine  those  to  be  facts.  It 
is  nowhere  in  the  record  shown,  declared, 
or  admitted  that  the  court  found  to  the  con- 
trary. In  the  absence  of  any  thi  ng  to  the  con- 
trary, this  court  will  presume  the  court  be- 
low found  ail  the  facts  proven  or  established 
necessary  to  constitute  a  foundation  for  tlie 
decree.  Did  the  court  decree  the  solicitors' 
fees  to  be  a  charge  upon  the  wife's  separate 
estate?  The  decree  allows  Catron  &  Thorn- 
ton 94,000  as  solicitors'  fees.  There  is  no 
question  before  this  court  as  to  the  amount  of 
tliedecree.  It  orders  that  the  defendant  John 
B.  Lamy  pay  over  that  sum,  and  recites  as 
follows:  "Said respondent  [John  B.  Lamy]  is 
hereby  allowed  to  charge  to  and  against  the 
said  property  of  said  complainant,  which  he 
may  have  received  into  his  power,  possession, 
or  control,  as  well  as  against  any  acquest 
property  he  may  have  received  of  said  mar- 
riage community,  and  that  execution  do  issue 
for  the  same,  to  be  levied  of  the  goods,  chat- 
tels, property,  effects,  and  real  estate  of  said 
complainant,  and  of  the  acquest  property 
which  may  be  found  in  the  hands,  possession, 
or  control  of  the  respondent."  The  sum  ia 
here  charged  directly  against  the  wife's  prop- 
erty in  the  bands  of  the  husband.  Its  seiz- 
ure and  sale  is  provided  for  to  make  the  debt. 
To  reach  this  result,  the  court,  no  doubt,  up- 
on the  pleadings  and  proofs,  determined  the 
fact  to  be  that  the  wife  employed  and  agreed 
to  compensate  her  solicitors;  that  under  sucti 
promise,  they  performed  services  for  her  in 
the  divorce  proceeding,  worth  $4,000;  that 
she  had  a  separate  estate  of  tier  own,  in  the 
hands  of  her  husband;  that  he  held  the  estate 
as  her  trustee,  and  that  the  services  were 
beneficial  to  the  estate.  The  court  had  the 
legal  right  to  so  find,  if,  in  its  judgment,  that 
was  the  proper  conclusion  of  fact  to  draw. 
If  it  did  so  find,  then  it  bad  the  right  to  predi- 


cate the  decree  made  on  such  conclusion  of 
facts.  The  ruling  of  the  court  on  the  facts 
cannot  be  attacked  by  bill  of  review.  This 
court  cannot  bold  that  it  is  error  of  law,  if 
the  court  below  found  the  facts  contrary  to 
the  right  of  the  case,  or  contrary  to  the  evi- 
dence. In  addition  to  the  averments  of  the 
bill,  there  is  much  evidence  indicating  that 
she  intended  originally  to  charge  her  separate 
estate  with  solicitors'  fees,  and  that  she  prom- 
ised to  do  so.  This  court  lias  nothing  to  do 
with  the  matter  of  fact,  whether  the  services 
were  or  were  not  beneficial  to  the  estate,  or 
whether  the  amount  allowed  was  less  or 
greater  than  the  proper  amount  which  should 
have  been  allowed.  These  questions  are  not 
before  the  court 

Plaintiffs  in  error  contend  that  it  is  too 
late  to  apply  for  solicitors'  fees  after  the  par- 
ties have  settled  their  differences,  and  re- 
turned to  the  connubial  state.  Authority  is 
cited  in  support  of  that  proposition.  If  the 
solicitor  performs  services  in  a  divorce  cause 
for  a  wife,  so  as  to  create  a  present  right  of 
allowance,  which  a  court  of  equity  is  bound 
to  respect,  and  decree  during  the  litigation, 
while  the  parties  are  carrying  on  their  con- 
troversy, it  is  difficult  to  perceive  how  the 
compromise  of  the  husband  and  wife,  to 
which  the  solicitor  is  not  a  party,  can  take 
away  such  established  right.  The  case  of 
Sprayberry  v.  Merk,  30  Ga.  81,  declares  the 
correct  doctrine  on  that  point,  and  also  is  to 
the  effect  that  the  wife  may  charge  the  com- 
mon estateof  both  in  her  husband's  hands  for 
the  fees  of  her  solicitors.  In  that  case  Spray- 
berry  had  performed  services  as  solicitor  for 
the  wife  in  prosecuting  an  action  for  divorce 
against  her  husband.  The  husband  and  wife 
compromised  their  suit,  and  began  again  to 
live  together.  It  seems  the  husband  held 
common  property  of  both  in  his  hands,  and  the 
court  holds  that  such  property  may  be  charged 
with  her  solicitor's  fees.  The  court  there 
say:  "As  to  this  one  matter  of  a  suit  for  di- 
vorce the  wife  is  aui  juris,  having  a  clear 
right  to  institute  and  conduct  that  kind  of  a 
suit  independently  of  her  husband's  consent. 
But  this  riglit  is  practically  denied  to  her  if 
she  can  command  no  means  of  paying  the 
agents  who  are  necessary  to  the  conduct  of 
the  suit;  therefore  it  is  that,  quoad  hoo,  she 
may  charge  the  common  funds  of  herself  and 
husband  in  his  hands.  But  this  power  on 
her  part  is  founded  on  the  necessity  of  the 
case,  so  its  extent  does  not  exceed  the  de- 
mands of  the  necessity;  and  therefore  she  can 
charge  the  common  funds,  or  her  husband, 
which  is  the  same  thing  in  effect,  only  with 
the  real  value  of  such  services  as  she  may 
procure.  *  *  *  It  is  worthy  of  remark 
that  her  counsel  fees  are  allowed  as  a  part  of 
her  necessary  maintenance,  and  are  allowed 
before  it  is  ascertained  whether  she  has  valid 
ground  for  a  divorce  or  not.  They  are  al- 
lowed as  a  necessary  means  of  testing  tha^ 
question, — a  question  which  every  wife  has 
aright  to  test  whenever  she  pleases."  The 
court  continue:  "As  to  the  settlement  which 
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took  place  in  this  case  between  tlie  liusband 
and  wife  after  slie  had  got  tlie  services  of  her 
counsel,  it  is  scarcely  necessary  to  remark 
that  the  counsel,  after  having  acquired  a 
light  to  compensation  for  his  services  by 
rendering  them,  at  tlie  request  of  the  wife, 
could  not  be  settled  out  of  that  right  by  ar- 
rangement to  which  he  was  no  party."  That 
case  is  somewhat  analogous  to  the  one  here, 
and  the  principle  a  wholesome  one.  The  au- 
thority  is  directly  in  point  as  to  the  proposi- 
tion that  attorneys'  fees  may  be  allowed  after 
the  pai-ties  to  the  divorce  suit  have  become 
reconciled,  and  resumed  their  marital  rela- 
tions. If  the  husband  and  wife  could  not 
so  settle  their  case  as  to  deprive  the  solicitor 
of  his  right  to  recover  in  an  action  at  law  his 
fees,  then  such  settlement  could  not  deprive 
him  of  his  right  to  have  the  same  ascertained 
and  decreed  in  the  divorce  proceeding  while 
it  was  pending,  even  though  the  husband 
and  wife  had  resumed  their  relations:  pro- 
vided, such  allowance  could  properly  be 
made  in  such  case  as  an  incident  thereto. 
In  the  Ciise  of  Weaver  v.  Weaver,  33  Ga. 
173,  the  facts  are  as  follows:  Virginia 
Weaver  instituted  a  divorce  suit  against  her 
husband,  during  the  pendency  of  the  ac- 
tion, upon  her  motion,  and  upon  a  showing, 
the  court  ordered  that  defendant  pay  into 
court  a  certain  sum  of  money  to  compensnte 
the  solicitor  of  the  wife  for  bringing  and 
prosecuting  the  action.  Subsequently,  and 
before  this  money  had  been  paid  in,  but  after 
the  solicitor  had  performed  some  service, 
Mrs.  Weaver  discontinued  the  suit.  A  mo- 
tion was  made  in  the  case  to  rescind  the  or- 
der for  the  payment  in  of  counsel  fees.  The 
court  below  declined  to  rescind  the  order, 
and  the  case  was  taken  to  the  supreme  court 
on  that  point,  among  others.  The  supreme 
court  afflrms  the  action  on  that  point  of  the 
court  below,  and  says:  ''Shall  counsel  be 
driven  to  his  action  at  law  to  recover  his 
fees,  or  shall  the  order  already  passed  by  the 
court  for  that  purpose  be  enforced?  We  see 
no  reason  for  compelling  counsel  to  resort  to 
an  independent  action,  when  his  fees  have 
been  already  adjudged  by  the  proper  court." 
It  will  be  observed  that  the  supreme  court 
of  Georgia  in  this  case  not  only  hold  that  the 
court  wherein  the  divorce  action  is  pending 
is  the  proper  court,  but  also  that  such  a  case 
is  one  in  which  it  is  proper  to  adjudge  coun- 
sel fees,  and  enforce  their  payment,  and  also 
that  the  compromise  between  the  husband 
and  wife  does  not  operate  to  divest  the  attor- 
ney of  his  right  to  compensation.  In  Bur- 
gess V.  Burgess,  1  Duv.  288,  the  supreme 
court  holds:  "Although  the  unfortunate  dif- 
ficulties which  existed  between  the  husband 
and  wife,  and  which  had  resulted  in  a  divorce 
suit,  had  been  happily  terminated  by  a  recon- 
ciliation, after  the  suit  had  been  prepared  for 
trial,  yet  it  was  right  to  make  a  proper  al- 
lowance against  the  husband  *  *  *  to 
pay  the  attorneys  who  conducted  the  suit  for 
the  wife."  This  case  is  under  a  statute 
which  somewhat  weakens  the  same  as  aa- 


thority  here.  A  very  interesting  discussion, 
highly  illustrative  of  the  question  here,  may 
be  found  in  North  v.  North,  1  Barb.  Ch.  243. 
The  case  was  decided  as  early  as  1845,  and 
seems  to  have  been  considered  and  decided 
by  the  court  independently  of  statutory  pro- 
vision. Chancellor  Walworth  there  says; 
"By  referring  to  the  reviser's  note,  *  *  • 
it  will  be  seen  that  the  allowance  does  not 
depend  wholly  upon  the  statute,  but  upon  the 
practice  of  the  court,  as  it  previously  ex- 
isted." Thechancellor observes:  "The  coun- 
sel for  the  complainant  is  under  a  mistake  in 
supposing  that  the  allowance  for  ad  interim 
alimony,  and  for  the  expenses  of  defending  the 
suit,  is  confined  to  cases  in  which  both  par- 
ties admit  the  original  marriage  to  have  been 
legal."  The  question  there  seems  to  have 
been  as  to  the  legiilily  of  the  marriage. 
Counsel  appear  thereto  haveadmitted,  where 
the  marriage  was  legal,  and  the  divorce  was 
sought  for  acts  occurring  subsequently,  that 
counsel  fees  could  be  allowed  in  the  divorce 
action,  but  contended  that  such  a  rule  did  not 
apply  where  the  legality  of  the  marriage  was 
denied.  In  discussing  the  question  tlms 
raised,  the  learned  chancellor  establishes  that 
it  was  the  practice  to  allow  solicitors'  fees, 
when  asked,  in  divorce  cases  generally,  both 
where  the  marriage  was  admitted,  and  in 
cases  where  that  fact  was  controverted;  and 
this,  independently  of  statutory  enactments. 
So  the  case  becomes  especially  pertinent  to  the 
contention  before  this  court.  After  a  cita- 
tion from  Ayliffe  and  Poynter,  and  other  au- 
thorities, the  opinion  continues:  "The  pre- 
cise question  now  under  consideration  came 
before  Sir  Geokoe  Lee,  in  the  arches  court 
of  Canterbury  as  early  as  1753,  in  tiie  case  of 
Bird  V.  Bird,  1  Lee,  Ecc.  209,  and  was  decid- 
ed in  favor  of  the  wife.  In  that  case  the 
husband  brought  a  suit  against  the  wife  to 
annul  the  marriage,  on  the  ground  that  she 
had  another  husband  living  at  the  time  of 
her  marriage  with  the  plaintiff.  The  fact 
being  denied  by  the  wife,  she  applied  for  an 
allowance  to  enable  her  to  defend  the  suit. 
It  was  granted  to  her  accordingly,  although 
the  plaintiff  insisted  she  was  not  his  lawful 
wife,  and  that  he  was  not  bound  to  bear  the 
expenses  of  her  defense." 

The  cases  thus  cited,  and  they  could  be 
multiplied,  certainly  must  dispose  of  the  con- 
tention made  by  John  B.  Lamy  on  his  con- 
struction of  the  legal  effect  of  the  decree  as 
gainst  him.  By  the  terms  of  the  decree,  he 
can  only  be  reached  after  the  separate  prop- 
erty of  his  wife  is  exhausted,  and  tlie  author- 
ities quoted  establish  beyond  doubt  the  power 
of  the  court  to  charge  him  in  that  event,  at 
least.  There  is  one  more  case  on  this  point 
so  clear  and  strong  in  its  reasoning,  so  direct- 
ly in  point  and  satisfactory,  that  we  cannot 
omit  to  cite  it.  Preliminary  to  a  considera- 
tion of  that  cause,  it  may  be  observed  that  in 
New  Mexico  jurisdiction  to  decree  a  divorce 
is  conferred  by  statute.  Sections  998,  2282, 
Comp.  Laws.  No  provision  is  made  by  stat- 
ute, either  for  alimony  or  for  an  allowance 
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to  the  wife  to  prosecute  a  cause  for  divorce 
against  her  basband,  or  for  allowance  to  en- 
able her  to  defend  against  such  an  action 
when  prosecuted  by  him.  Unless  there  is 
power  outside  of  the  statnte  to  charge  the 
husband  in  such  cases  with  solicitors'  fees 
lor  the  wife,  and  for  necessary  expenses  con- 
nected with  such  suits,  in  cases  where  she 
lias  no  separate  property  of  her  own,  then  the 
wife  is  powerless  to  protect  herself)  and  is  at 
her  husband's  mercy.  This  court  should 
consider  carefully  before  maintaining  a  rule 
of  law  having  such  effect.  If  the  wife,  hav- 
ing a  separate  estate  of  her  own,  may  charge 
it,  or  the  court  may  do  so,  with  legitimate, 
necessary,  and  proper  expenses  for  solicitors' 
fees  to  enable  her  to  protect  herself  in  such 
eases,  and  in  cases  where  she  has  no  property, 
if  the  court  may  allow  against  the  husband, 
and  compel  him  to  pay,  such  necessary  ex- 
penses, then  the  wife  is  clothed  with  a  proper 
power  for  lier  own  defense.  The  supreme 
court  of  (Jeorgla,  as  long  ago  as  1851,  was 
confronted  with  conditions  exactly  similar, 
and  in  McGee  v.  McGee,  10  Ga.  478,  deliv- 
ered an  opinion  which,  to  this  -court,  appears 
both  exhaustive  and  conclusive.  It  is  un- 
answerable, and  sustains  the  right  of  the 
wife  to  temporary  alimony  in  a  proper  case, 
and  allowance  for  her  necessary  expense, 
when  she  has  no  estatp,  out  of  the  property 
of  the  husband.  The  statute  of  Georgia  at 
that  time  provided  that,  in  all  cases  where 
the  court  determined  in  favor  of  a  divorce  to 
the  wife,  it  could  make  provision  out  of  the 
property  of  the  husband  for  alimony.  But 
the  statute  of  Georgia,  like  our  own,  was  si- 
lent as  to  temporary  alimony  or  expenses 
preceding  such  determination.  The  court 
in  that  cause  stated  the  proposition  to  be  con- 
sidered in  this  way:  "The  first  proposition 
denies  altogether  the  right  of  a  wife,  pending 
a  libel  for  divorce,  to  a  temporary  allowance 
out  of  the  estate  of  the  husband  for  her  sup- 
port and  maintenance,  and  to  defray  the  ex- 
penses of  the  litigation;  the  counsel  insisting 
that,  according  to  the  laws  in  force  in  this 
state,  no  power  is  conferred  upon  the  courts, 
either  of  law  or  chancery,  to  grant  any  ali- 
mony until  after  a  divorce  is  decreed.  •  *  * 
The  power  which  he  [the  judge  below]  exer- 
cised ■*  *  *  is  that  of  allowing  the  wife 
temporary  alimony.  .It  is  conceded  to  the 
plaintiff  in  error  that  this  power  is  not  ex- 
pressly conferred  by  statute,  whilst  it  is  also 
to  be  claimed  against  him  that  it  is  not  pro- 
hibited." Sucli  is  also  the  state  of  the  law 
to-day  in  New  Mexico.  The  court  proceeds: 
"We  look  out  of  the  statute  book  for  its 
source;  that  is,  out  of  the  express  provisions 
of  the  statute.  First,  then,  I  say  il  is  inci- 
dental to  the  power  to  grant  divorces. 
The  superior  conrt  being  clothed  with  juris- 
diction over  divorces,  from  that  jurisdic- 
tion springs  the  authority,  pending  the 
cause,  to  provide,  by  summary  order,  for  the 
maintenance  of  the  wife.  It  is  thus  that 
the  ecclesiastical  courts  in  England  acquired 
the  power  to  grant  alimony.    That  power  is 


not  an  original  jurisdiction;  It  is  derivative 
and  incidental.  Indeed,  it  may  be  stated  as 
a  true  general  proposition  that  no  court  ha^ 
an  original  authority  to  decree  a  separate 
maintenance  while  the  marriage  contract 
suttsists;  and,  when  such  power  is  exercised, 
it  is  incidental  to  some  other  conceded  power. 
Thus,  a  court  of  chancery,  as  an  original 
power,  cannot  decree  a  separate  maintenance 
for  the  wife;  but,  having  jurisdiction  over 
agreements,  when  there  is  a  separation,  and 
an  agreement  for  a  separate  maintenance,  it 
will  specifically  enforce  that  agreement. 
■*  *  *  In  this  way,  I  apprehend,  origi- 
nated the  power  in  the  ecclesiastical  courts 
to  provide  alimony.  Having  jurisdiction 
over  divorces,  as  incidental  to  that  they  ac- 
quire the  power,  where  the  divorce  was  de- 
creed, to  provide  permanently  for  the  wife, 
and  the  lesser  power  of  providing  temporarily 
for  her  whilstthe  litigation  is  pending.  Both 
powers  they  have  iramemorially  exercised. 
In  Ball  v.  Montgomery,  2  Yes.  Jr.  195,  the 
lord  chancellor  said :  *  I  take  it  to  be  now  es- 
tablished law  that  no  court,  not  even  the 
ecclesiastical  court,  has  any  original  jurisdic- 
tion to  give  a  wife  separate  maintenance. 
It  is  always  incidental  to  some  other  mat- 
ter.' *  •  *  I  see  no  retison  why  the 
superior  courts  of  this  state  have  not  acquired 
jurisdiction  over  temporary  alimony  incident- 
ally, as  the  ecclesiastical  courts  acquired 
jurisdiction  over  alimony,  both  temporary 
and  permanent.  It  is  founded  in  the  most 
manifest  justice  and  sternest  necessity. 
*  *  *  It  is  not,  therefore,  unreasonable 
to  say  that  the  legislature,  in  clothing  a  tri- 
bunal with  power  to  decree  a  divorce,  intend- 
ed thereby,  as  necessarily  incident  to  it,  to. 
invest  the  same  tribunal  with  power  to  make 
provision  for  the  wife.  This  justice  and 
necessity  la  equally  as  stem,  and  the  infer- 
ence therefore  equally  as  clear,  in  regard  to 
temporary  as  permanent  alimony.  *  *  * 
Alimony  pendente  lite  is  a  common-law 
right.  It  was  an  established  right  in  Eng- 
land when  we  adopted  the  common  law.  It 
is  no  less  a  common-law  right  because  it 
grew  up  under  the  usages  of  the  ecclesiastical 
courts.  What  becomes  of  that  right  in 
Georgia?  The  common  law  which  guaranties 
it  has  not  been  repealed.  It  is  suited  to  our 
condition,  and  in  harmony  with  our  institu- 
tions." This  court  has  now  quoted  exten- 
sively from  McGee  v.  McGee,  because  the 
conditions  in  Georgia  at  the  time  when  that 
opinion  was  delivered  were  exactly  the  same 
on  the  question  involved  with  .that  of  New 
Mexico  when  the  decree  sought  in  this  case 
to  be  reviewed  was  entered,  and  for  the  fur- 
ther reason  that  the  historical  statement  of 
that  opinion  is  correct,  and  the  conclusions 
deduced  therefrom  indisputable  and  convinc- 
ing. This  court  is  unwilling  to  hold  that  in 
New  Mexico  the  courts  in  divorce  proceedings 
are  powerless  to  place  the  wife,  as  to  means 
for  her  defense  and  protection,  on  an  equality 
with  her  husband.  In  McGee  v.  McGee  it  is 
further  said,  (page  487  of  the  opinion:)  "In 
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a  recent  case  in  Pennsylvania,  under  statutes 
conferring  jurisdiction  over  divorces  very 
liauch  indeed  lil<e  ours,  but  conferring  no 
|>ower  to  make  an  allowance  to  the  wife  for 
tlie  expenses  of  her  suit,  a  motion  was  mitde 
for  an  order  upon  tlie  tiusband  for  ttie  ex- 
penses. The  court  allowed  it,  upon  the 
ground  that '  it  was  an  incidental  authority 
to  the  power  given  to  the  court  to  decree 
divorces.'  See  Melizet  v.  Melizet,  1  Pars. 
Eq.  Cas.  78.  The  expenses  of  the  suit  and 
the  expenses  of  maintenance  stand  upon 
the  satae  ground.  The  expenses  allowed 
were  not  the  court  costs  simply.  See,  also, 
the  following  cases:  Yeo  v.  Yeo,  2  Dick. 
498;  Wilson  v.  Wilson,  2  Hagg.  Const.  Rep. 
203;  D'Aguilar  v.  D'Aguilar,  1  Hagg.  Ecc. 
773;  Sollleux  v.  Soilleux,  1  Hagg.  Const.  Rep. 
378;  Poynt.  Mar.  &  Div.  263;  Monroy  v. 
Monroy,  1  Edw.Ch.  382;  Wright  v.  Wright, 
Id. €2;  Dentou  v.  Denton,  1  Johns.  Ch.  3(55; 
Mix  v.  Mix,  Id.  110;  Wood  v.  Wood.  8  Wend. 
364;  Wood  v.  Wood,  2  Paige,  115;  Lawrence 
V.  Lawrence,  3  Paige,  267;  Qermond  v.  Ger> 
mond,  4Paige,  648." 

The  reason  and  authority  cited  is  to  the 
mind  of  this  court  satisfactory  and  conclu- 
sive as  to  the  Jurisdiction  and  power  of  the 
court  below  to  render  the  decree  sought  to  be 
reviewed  and  set  aside.  It  may  be  well, 
also,  to  refer  to  a  more  recent  case,  decided 
by  the  supreme  court  of  Iowa,  (Porter  v. 
Briggs,  38  Iowa,  170.)  In  that  case  the  hus- 
band brouglit  an  action  of  divorce  against 
the  wife,  charging  her  with  adultery.  Por- 
ter So  Molr,  at  her  request,  rendered  legal 
services  as  her  attorneys  in  defending  her  in 
the  action  against  such  charges.  The  hus- 
band contended  that  he  was  not  liable,  and 
tliat  if  he  was  his  liability  should  have  been 
found  and  decreed  in  the  action  for  divorce. 
The  cODit  say:  "The  ecclesiastical  courts  in 
England  and  the  courts  of  cliancery  of  this 
country  have  almost  uniformly  in  a  divorce 
proceeding  required  the  husband  to  pay  the 
wife's  counsel.  •  •  *  This  right  is  usu- 
ally enforced  In  the  courts  which  take  cogni- 
zance of  the  divorce  proceeding.  It  is  emi- 
nently proper  that  that  court  should  have 
jurisdiction  of  all  the  incidents  of  tlie  divorce, 
and  be  able  to  grant  complete  relief,  thus 
avoiding  further  litigation.  Oftentimes  that 
court  can  grant  more  complete  relief  than  a 
court  of  law;  as  by  suspending  the  action  of 
the  husband  until  he  advances  or  secures  the 
sum  ordered."  The  court  then  fartlier  con- 
siders the  claim  being  urged  before  it  that 
an  action  at  law  would  not  lie  to  recover  for 
such  services,  and  adds:  "It  is  claimed  that 
to  sustain  this  jurisdiction  will  give  rise  to  a 
multiplicity  of  suits,  which  it  is  the  policy  of 
the  law  to  avoid.  We  concede  this  would  be 
a  good  ground  for  asking  a  court  of  chan- 
cery, having  once  assumed  jurisdiction  of 
the  case,  to  determine  the  entire  matter, 
with  all  its  incidents,  and  not  turn  the  par- 
ties over  to  an  action  at  law.  But  it  is  not, 
as  we  conceive,  a  reason  for  denying  the 
Jurisdiction  of  a  law  court,  when  that  of  a 


court  of  equity  has  not  been  invoked."  In 
the  case  before  us  the  jurisdiction  of  the 
equity  conrt  was  invoked  and  exercised,  and 
it  is  the  exercise  of  such  jurisdiction  that  is 
complained  of.  We  hold  that  the  district 
court  on  the  trial  of  the  original  cause  had 
jurisdiction  and  power,  as  an  incident  to  the 
power  to  decree  divorces,  to  grant  to  the 
wife,  pendente  lite,  upon  a  proper  showing, 
temporary  maintenance  and  allowance  for 
solicitors'  fees,  and  to  enforce  payment  of 
the  same  against  the  husband,  or  his  prop- 
erty, in  the  absence  of  a  sufficient  separate 
estate  belonging  to  the  wife,  or,  under  such 
circumstances,  to  charge  such  maintenance 
and  allowance  for  solicitors'  fees  against  any 
common  property  belonging  to  botli  husband 
and  wife,  whether  such  property  was  iu  the 
control  of  the  husband  or  wife.  We  further 
bold  that,  where  the  wife  has  an  ample  es- 
tate of  her  own,  she  may  charge  such  estate 
with  necessary  solicitors'  fees  to  enable  her 
either  to  prosecute  or  defend  a  divorce  action 
to  which  she  is  a  party;  and  where  she  has 
done  so,  in  the  employment  of  her  solicitor, 
that  the  court  has  power  in  the  divorce  pro- 
ceeding, as  an  incident  thereto,  to  decree  such 
necessary  fees  against  her  separate  estate  as 
an  allowance  to  the  solicitor,  so  far  as  sach 
fees  are  actually  necessary,  and  being  limited 
to  the  fair  value  of  the  service  rendered.  It 
follows  that  the  court  below  in  the  original 
action  did  not  exceed  its  jurisdiction,  and 
committed  in  that  respect  no  error,  inas- 
much as  the  conrt  had  power  and  jurisdiction 
in  the  original  case  to  enter  the  decree  com- 
plained of,  the  irregularities  of  practice 
shown  in  the  record  are  harmless,  and  do 
not  constitute  reversible  error,  and  therefore 
the  decree  of  the  court  below  is  approved, 
and  the  cause  affirmed. 

Whtteman,  MoPie,  and  Leb,  JJ.,  concur. 


(s  N.  M.  un 

WOLCOTT  et  cU.  t.  ASHENFELTKR  et  ol. 

(Supreme  Court  of  New  Mexico.    Jan.  39, 1880.) 

LiiMnLOKD's  LiB^r — Fmajmnxmr  CoNvsTAXcas. 

1.  UDder  Comp.  Laws  N.  M.  $  1537,  provid- 
ing tbat  "landlords  shall  have  a  lien  on  the  prop- 
erty of  their  tenants,  which  romaias  in  the  honse 
rented,  for  the  rent  due,  and  said  property  may  not 
be  removed  from  said  honse  without  the  consent  of 
the  landlord,  until  the  rent  is  paid  or  secured, " 
where  there  are  several  rooms  in  one  building,  each 
occupied  by  a  separate  tenant,  as  between  the  land- 
lord and  the  several  tenants  each  apartment  so  oo- 
cnpied  Is  a  "house,  "within  the  meaning  of  the 
statute,  and,  when  the  landlord  consents  to  a  re- 
moval of  a' tenant's  property  from  a  separate  room 
so  occupied  to  another  room  In  the  building,  his 
lien  for  the  rent  of  the  first  room  is  lost. 

2.  A  general  creditor  cannot  sue  to  set  aside  a 
mortgage  on  the  groudd  that  It  is  In  fraud  of  cred- 
itors. 

Elliott  A  Picket,  for  plaintiffs  in  error. 
Gideon  D.  Bantz,  for  defendants  in  error. 

Long,  C.  J.  This  cause  is  in  this  court  on 
writ  of  error  to  the  di'^trict  court  of  Grant 
county.    There  Siqgleton  M.  Ashenfelter  and 
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Xettie  A.  Ashenfelter,  his  wife,  brought  their 
action  to  foreclose  a  chattel  mortgage,  and 
made  parties  thereto  Frank  J.  Wright  and  AI- 
vah  E.  Wolcott,  who  are  the  plaintiffs  in  error 
in  this  court.  As  against  Wright,  it  is  alleged 
in  the  bill  of  complaint  that  on  tlie  24tli  day 
of  February,  1886,  Frank  J.  Wright  made 
and  delivered  to  Nettie  A.  Ashenfelter,  wife 
of  S.  M.  Ashenfelter,  his  promissory  note  in 
the  sum  of  $250,  and  at  the  same  time  that  he 
also  made,  executed,  and  delivered  to  her  to 
secure  said  note  a  chattel  mortgage  on  a  li- 
brary situated  in  Silver  City,  in  said  county; 
that  the  mortgage  was  duly  acknowledged, 
and  also  properly  recorded  in  time  in  the  said 
county  of  Grant.  It  is  also  averred  that  the 
debt  was,  at  the  commencement  of  the  action, 
unpaid  and  past  due.  It  is  further  alleged 
that  the  other  defendant  in  the  action,  Wol- 
cott, also  claimed  to  hold  a  lien  on  the  same 
library  for  $1,300,  but  that  his  lien,  if  any  ex- 
isted, WHS  for  a  much  smaller  sum,  and  was 
subsequent  to  that  claimed  by  the  complain- 
ants. Wolcott  was  made  a  party,  that  he 
might  be  required  to  set  up  and  establish  his 
lien,  so  that  the  court  could  ascertain  and 
discover  the  amount  thereof,  and  decree  as  to 
priorities.  The  complainants  made  the  usual 
prayer  for  judgment,  decree  fixing  their  pri- 
ority, and  for  sale  of  the  mortgaged  property. 
Wolcott  filed  demurrer  to  the  complaint  which 
was  overruled  by  the  court.  Both  Wolcott 
and  Wright  then  answered  the  bill,  and  upon 
the  answers  issue  was  joined,  and  the  cause 
referred  to  a  master. 

It  is  assigned  here  for  error  that  the  de- 
murrer shonld  have  been  sustained,  but  as 
no  reason  for  such  contention  is  shown  in 
the  oral  argument  or  brief,  and  as  we  are  un- 
able to  perceive  any  defect  in  the  bill  of  com- 
plaint, we  hold  that  assignment  to  be  not 
well  taken.  The  master  made  a  very  care- 
ful and  elaborate  report.  He  found,  and  so 
reported  to  the  court,  that  in  1883  Alvab  £. 
Wolcott  owned  a  building  in  the  town  of 
Silver  City,  and  on  the  let  day  of  October 
made  a  written  lease  to  his  co-defendant, 
Frank  J.  Wright,  of  two  certain  rooms  in 
said  building,  said  rooms  to  be  used  by 
Wright  for  a  law  ofilce,  and  the  lease  to  run 
for  two  years,  at  $45  per  month,  payable 
monthly ;  that  Wright  occupied  tlie  two  rooms 
until  the  1st  of  February,  1886,  under  said 
lease;  and  at  that  date,  on  account  of  the 
non-payment  of  rent  for  the  two  rooms  dur- 
ing his  occupancy  under  the  written  lease, 
owed  Wolcott  the  sum  of  $945,  as  rent  due 
and  unpaid  for  said  rooms  to  that  date.  The 
master  further  found  that  Wolcott,  at  that 
date,  desired  to  make  other  arrangements  re- 
specting said  two  rooms,  and  so  he  rented 
them  then  to  another  tenant,  who  took  pos- 
session of  them.  Wright,  at  that  date,  with 
Wolcott's  consent  moved  out  of  the  two 
rooms  the  library,  which,  before  that  date, 
had  been  in  them,  and  altogether  ceased  to 
occupy  them  as  a  tenant.  Through  the  build- 
ing in  which  the  two  rooms  are  situated  is  a 
central  hall.     The  two  rooms  occupied  by 


Wright  as  aforesaid  are  in  the  building  oq  the 
north  side  of  the  hall,  and  entered  from  it. 
Wright,  when  he  moved  his  library  out  of  the 
two  rooms,  moved  into  and  occupied  a  single 
room  on  the  south  side  of  the  central  hall, 
by  and  with  the  consent  of  Wolcott.  Pos- 
session was  taken  by  Wright,  February  1, 
1886,  of  the  single  room.  At  that  time  it 
was  verbally  agreed  between  Wright  and 
Wolcott  that  the  former  should  pay,  as  rent 
for  the  single  room,  $20  per  month,  nothing 
being  said  as  to  the  time  of  payment. 
Wright,  after  he  moved  into  the  single  room, 
paid  as  one  month's  rent  therefor,  in  Febru- 
ary, $20.  He  paid  no  further  rent,  but  con- 
tinued to  occupy  the  room  south  of  the  hall 
to  the  rendition  of  the  decree  in  the  court 
below,  and  at  that  date,  for  rent  of  the 
single  room,  was  indebted  to  Wolcott  in  the 
sum  of  $420,  being  the  rental  for  said  room 
to  December  1,  1887.  The  note  and  mort- 
gage given  by  Wright  to  Mrs.  Ashenfelter 
were  executed  on  the  24th  day  of  February, 
1886,  and  the  mortgage  was  duly  recorded 
the  next  day.  At  that  time  the  library  de- 
scribed in  the  mortgage  was  situated  in  the 
single  room  south  of  the  central  hall,  and 
had  been  there  at  least  23  days.  There  was 
then  due  and  unpaid,  as  rent  for  the  two 
rooms  on  the  north  side  of  the  hall  by 
Wright  the  sum  of  $945.  All  these  facts  are 
found  by  the  master,  and  reported  to  the 
court.  The  master  found  and  the  court  de* 
creed  the  priorities,  as  between  the  two  lien- 
holders,  Wolcott  and  Mrs.  Ashenfelter,  to  be 
as  follows:  That  Wolcott  held,  to  the  extent 
of  $420,  the  prior  and  first  lien  over  Mrs. 
Ashenfelter;  that  Mrs.  Ashenfelter,  to  the 
amount  of  her  mortgage,  held  the  next  and 
second  lien.  It  seems  to  have  been  apparent 
to  the  court  that,  after  payment  of  costs  and 
expenses  and  the  liens  thus  decreed,  there 
would  be  nothing  left;  so  nothing  is  decreed 
as  to  any  residue.  Wright  does  not  assign 
any  separate  error  on  his  own  behalf  sepa^ 
rately.  but  joins  in  the  assignment  by  Wol- 
cott. These  do  not  relate  to  any  matter  af- 
fecting Wright  separately,  but  only  refer  to 
priorities. 

The  first  question  to  consider  is  whether 
the  court  erred  in  refusing  to  decree  the 
$945  as  a  lien  on  the  library  prior  in  time  to 
the  mortgage  lien.  The  court  held,  and  in 
effect  so  decreed,  that  this  lien  was  lost  on 
the  library  when  Wright  removed,  by  the 
landlord's  consent,  out  of  the  two  rooms, 
and  into  the  single  room.  If  tliis  ruling  is 
correct,  then,  as  to  that  sum,  Wolcott  would 
be  only  a  general  creditor,  or,  as  it  is  some- 
times expressed,  "a  creditor  at  large,"  with- 
out any  specific  lien  for  the  rent  thus  accrued 
on  the  library.  The  two  rooms  first  occupied 
by  the  tenant  and  the  single  room  last  occu- 
pied are  entirely  separate  and  distinct  apart- 
ments, but  plaintiffs  in  error  contend,  inas- 
much as  they  are  all  under  one  roof,  in  the 
same  building,  that  the  rent  which  had  ac- 
crued for  the  occupancy  of  the  two  rooms, 
and  which  had  attached  as  a  lien  on  tbe.li- 
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brary  there  situated,  foUowed-the  library  to 
the  other  room,  and  continued  there,  also,  as 
a  lien.  The  defendants  in  error  contend 
that  the  term  "house"  in  the  statute  applies 
to  the  sepemte  apartments  in  tlie  same  build- 
ing, where  these  are  rented  seitarately;  tiiat 
wltere  there  are  several  rooms  in  one  building, 
and  each  room  is  occupied  by  a  separate  ten- 
ant, as  between  the  landlord  and  tlie  several 
tenants,  each  apartment  so  occupied  is  a 
"house,"  within  the  meaning  of  the  stat- 
ute; and  that  when  the  landlord  consents  to 
a  removal  of  a  tenant's  property  from  the  sep- 
arate room  so  occupied  it  is,  in  legal  contem- 
plation, a  removal  from  the  house,  and  the 
lien  is  lost.  This  question  arises  on  the  fol- 
lowing section  of  the  Complied  Laws:  "Sec. 
15S7.  Landlords  shall  have  a  lien  on  the 
property  of  their  tenants,  which  remains  in 
the  house  rented,  for  the  rent  due;  and  said 
property  may  not  be  removed  from  said 
house,  without  the  consent  of  the  landlord, 
until  the  rent  is  paid  or  secured."  The, lien 
is  upon  the  property  of  the  tenant  which  re- 
mains in  the  house,  not  upon  the  property 
which,  with  the  landlord's  consent,  is  re- 
moved from  the  house.  Tlie  tenant  may  not 
remove  the  property  from  the  house  until 
the  rent  is  paid.  This  is  a  right  which  the 
landlord  may  insist  upon,  but,  if  he  volun- 
tarily consents  to  the  removal,  he  waives  his 
lien.  This  statute  is  a  substitute  for  the  old 
remedy  of  distress  for  rent,  a  right  exercised 
by  the  landlord  during  an  early  period.  Says 
Mr.  Taylor:  "The  common  law  of  England, 
and  most  of  her  statutory  provisions  regu- 
lating  a  distress  for  rent,  have  been  gener- 
ally adopted  in  the  United  States."  "In  or- 
der to  sustain  a  distress,  the  relation  of  land- 
lord and  tenant  must  be  actually  completed 
and  exist  between  the  parties.  *  *  *  It 
will,  however,  only  continue  so  long  as  that 
relation  subsists."  Tayl.  Landl.  &  Ten.  §§ 
558,  563.  The  rule  of  the  common  law  is 
well  stated  In  Williams  v.  Terboss,  2  Wend. 
151,  as  follows:  "At  the  common  law,  the 
landlord  could  only  distrain  property  which 
was  actually  on  the  demised  premises  when 
he  came  for  that  purpose.  His  right  to  dis- 
train must  also  have  been  exercised  during 
the  *  *  ♦  term.  *  *  •  If  the  ten- 
ant fraudulently  removed  his  property  and 
effects  from  the  demised  premises,  either  be- 
fore or  after  the  rent  l>ecame  due,  the  land- 
lord could  not  follow  and  seize  them  for  rent, 
unless  they  were  removed  by  the  tenant 
after  the  landlord  had  actually  come  to  dis- 
train, and  had  view  of  the  goods  on  the 
premises."  Our  statute  is  an  outgrowth  of 
this  principle  of  common  law  of  distress  fur 
rent,  and,  if  the  landlord  voluntarily  conspnts 
to  a  removal  of  the  goods  from  the  demised 
house,  his  lien  is  lost,  because  the  statute  ex- 
pressly provides  the  lien  attaches  against  the 
goods  which  remain  in  the  house.  The  right 
is  itself  an  incident  of  a  particular  tenancy, 
and  arises  out  of  it.  This  statute  contem- 
plates there  must  be,  to  create  the  lien,  a 
.andlord,  a  tenant,  a  house  rented,  and  goods 


in  that  particular  house.  In  case  of  a  build- 
ing, erected  with  many  rooms,  for  the  pur- 
pose of  letting  separate  apartments  to  differ- 
ent tenants,  no  occupant  is  a  tenant  of  the 
whole  building,  but  only  of  a  particular 
apartment,  whit-h  apartment  is  the  tenant's 
house.  Over  that  he  has  full  control.  One 
entering  there  without  bis  consent  is  a  tres- 
passer. It  is  his  house.  The  lien  grows  out 
of  tlie  tenancy  as  to  ahouse  rented.  Wright 
did  not  occupy  the  whole  building,  and  he  had 
no  house  rented,  if  the  woi'd  "house"  can 
apply  only  to  the  whole  building.  This  ques- 
tion, however,  is  settled  on  authority. 

Taylor,  in  his  work  on  Landlord  and  Ten- 
ant, vol.  2,  p.  187,  quotes  from  the  case  of 
Winslow  v.  Henry,  5  Hill,  481,  with  approv- 
al: "As  rent  cannot  issue  out  of  a  mere  ease- 
ment or  incorporeal  hereditsiment,  upon  the 
demise  of  a  room,  with  a  right  of  common 
passage  along  an  entry  leading  from  such 
room  into  the  public  street,  it  was  held  that 
the  landlord  could  not  seize  goods  of  the  ten- 
ant kept  in  such  common  passage."  Bukupv. 
Valentine,  19  Wend.  554,  is  exactly  in  point. 
The  facts  of  that  case  are  as  follows:  The 
defendant,  Valentine,  demised  to  the  plain- 
tiff, for  a  term  which  ended  May  1, 1845,  the 
lower  part  of  a  house  in  M  ulberry  street.  New 
York,  consisting  of  all  the  lower  story,  the 
two  front  joint  bedrooms,  the  front  basement 
kitchen,  with  half  the  cellar  and  privilege  in 
the  yard.  Valentine,  at  the  same  time,  rent- 
ed to  oue  Merit  the  upper  part  of  the  same 
house,  consisting  of  certain  rooms,  and  also 
the  back  basement  kitchen  and  half  the  cel- 
hir.  May  1, 1835,  Merit  left  that  part  of  the 
house  be  bad  previously  occupied;  and  the 
plaintiff,  under  a  lease  from  Valentine  for 
one  year,  removed  into  those  apartments  va- 
cated by  Merit.  At  the  same  time  one  Mar- 
shall became  tenant  of  the  apartments  which 
Valentine  had  at  first  occupied.  The  plain- 
tiff had  failed  to  pay  his  rent  for  the  lower 
part  of  the  house  which  he  first  occupied,  and 
for  rent  due  for  those  apartments  Valentine 
distrained  the  plaintiff's  goods  located  in  the 
upper  part  of  the  building,  in  the  apartments 
he  last  occupied.  The  plaintiff  broagbt  re- 
plevin for  the  goods,  and  failed  in  the  court 
below.  He  appealed  to  the  supreme  court, 
and  it  was  contended  there  by  Valentine  that 
plaintiff  had  not  removed  from  the  demised 
premises.  The  court  held  otherwise^  and  re- 
versed the  case.  The  court  say:  "It  is  now 
said  that  the  removal  to  another  part  of  the 
same  building  was  not  a  removal  from  the  de- 
mised premises.  I  cannot  yield  to  this  argu- 
ment. Both  before  and  after  the  rent  fell  due 
there  were  two  tenants  in  the  house,  each  hav- 
ing the  exclusive  enjoyment  of  a  different  part 
of  the  buildliig.  On  the  1st  of  May,  the  plain- 
tiff gave  up  the  rooms  he  had  previously  oc- 
cupied, and  removed  into  other  apartments. 
He  ceased  to  be  a  tenant  of  the  rooms  he  had 
occupied  in  1834,  as  fully  as  though  be  had 
removed  into  an  adjoining  building  owned 
by  the  same  or  another  landlord."  So  this 
court  say  with  respect  to  Wright.     The  case 
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is  exactly  in  point,  correct,  as  we  think,  in 
principle,  and  we  are  content  to  follow  it, 
anl  therefore  hold  the  rent  accrued  for  the 
two  rooms  did  not  follow  as  a  lien  on  the 
library  to  the  single  room  across  the  hall. 
As  to  the  $945  rent  doe  Woleott  for  the 
two  rooms  occupied  by  Wright,  the  former, 
having  waived  his  landlord's  lien  by  con- 
senting to  the  removal  of  the  property,  at 
least  as  loetween  himself  and  a  subsequent 
mortgagee,  it  is  a  question  whether  in  the 
court  below  Wblcott,  being  only  a  general 
creditor,  was  in  a  position  toattack  themort> 
gage  of  Mrs.  Ashenfelter,  on  the  ground  that 
she  had  not  complied  with  the  statute  requir- 
ing an  affidavit  to  be  Bled  Within  30  days 
next  preceding  the  expiration  of  one  year 
from  the fllingofthechattel mortgage.  Mrs. 
Ashenfelter  had  filed  her  affidavit,  but  not 
within  the  30  days.  She  filed  it  several  days 
too  early,  as  at  the  time  of  such  filing  the  30 
days  specified  in  the  statute  had  not  yet  com- 
menced to  run.  If  the  affidavit  is  filed  or  ex- 
hibited too  soon,  or  before  the  30  days  liegin 
to  run,  such  tiling  is  nugatory,  and  of  no  ef- 
fect. Jones,  Ghat.  Mortg.  §  287;  Boone, 
Mortg.  §  250;  Bank  v.  Sprague,  20  N.  J.  Eq. 
13;  Newell  v.  Warner,  44  Barb.  258. 

The  chattel  mortgage  must  be  regarded  as 
if  the  affidavit  had  not  been  filed.  Our  stat- 
ute provides  as  follows:  "Sec.  1589.  Every 
mortgage,  so  filed,  shall  be  void  as  against 
the  creditors  of  the  person  making  the  same, 
or  against  subsequent  purchasers  or  mortga- 
gees in  good  faith,  after  the  expiration  of  one 
year  after  the  filing  thereof,  unless,  within 
thirty  days  next  preceding  the  expiration  of 
the  term  of  one  year  from  such  filing,  and 
each  year  thereafter,  the  mortgagee,  his  agent 
or  attorney,  sliall  make  an  affidavit  exhibit- 
ing the  interest  of  the  mortgagee  in  the  prop- 
erty at  the  time  last  aforesaid,  claimed  by 
virtue  of  such  mortgage,  and,  if  said  mortgage 
is  to  secure  the  payment  of  money,  the 
amonnt  yet  due  and  unpaid;  such  affidavit 
.  shall  be  attached  to  and  filed  with  the  instru- 
ment or  copy  on  file  to  whicli  it  relates."  The 
record  in  t)ie  case  before  us  discloses  that 
Mrs.  Ashenfelter  had  not  taken  possession  of 
the  mortgaged  property,  so  at  the  commence- 
ment of  the  action,  in  the  absence  of  the  stat- 
utory affidavit,  and  without  possession  having 
been'  taken  by  the  mortgagee,  her  mortgage 
under  the  statute  would  be  of  no  effect  as  to 
such  creditora  of  Wright  as  were  in  a  situa- 
tion to  assert  its  invalidity.  The  authorities 
before  cited  give  construction  to  a  statute 
like  cor  own,  and  under  them  it  is  clear,  as 
against  creditors  who  are  in  a  position  to  raise 
the  question,  the  chattel  mortgage  is  void. 
Was  Woleott  in  that  position  in  the  court  be- 
low? He  had  not  reduced  his  claim  to  judg- 
ment. He  had  no  specific  lien  on  the  library 
in  any  form.  At  best,  he  had  only  the  right 
to  sne  bis  debtor.  In  the  mean  time,  Mrs. 
Ashenfeltei  had  the  right,  if  she  could  peace- 
ably obtain  possession,  to  do  so,  or  to  proceed 
and  foreclose  her  mortgage.  Is  there  any 
rule  which  would  require  that  she  should  be 


restrained  of  her  right  to  foreclose,  and  wait 
the  movements  of  the  general  creditora,  so 
long  as  the  mortgage  remained  valid  as  be- 
tween her  and  the  debtor?  The  mortgage 
contained  a  provision  that,  upon  default  in 
payment,  she  might  take  actual  possession  Oi 
the  property  wherever  she  could  find  it.  De- 
fault was  made,  and  her  rights  as  against 
Wright  to  possession  was  perfect.  If  she  had 
taken  actual  possession,  her  right  under  the 
mortgage  would  have  been  as  complete  as  if 
she  had  filed  the  affidavit  required  by  statute. 
Controversy  arose  as  to  possession  between 
Mrs.  Ashenfelter  and  Woleott,  so  she  pro- 
cured a  receiver  to  be  appointed  to  hold  the 
property,  and  the  court  decreed  a  sale  there- 
of. As  to  the  $945,  Woleott  had  not  then 
procured  either  a  judgment  or  lien  by  attach- 
ment In  this  state  of  things,  if  Wright  had 
turned  over  possession  to  the  mortgagee,  not- 
withstanding her  failure  to  comply  with  the 
statute,  she  would  have  been  preferred  to  the' 
general  debt  of  Woleott;  not  so  as  to  the  spe- 
cific landlord's  lien  for  the  single  room.  That, 
however,  is  decreed  to  be  prior  to  Mrs.  Ash- 
en felter's,  and  is  out  of  the  case.  If,  then, 
she  could  have  received  possession,  and  thus 
have  perfected  her  right,  which  had  become 
suspended  by  failure  to  file  the  statutory  af- 
fidavit, we  can  see  no  reason  why  she  might 
not  have  properly  invoked  the  aid  uf  the  court 
to  reduce  the  property  to  cash,  and  apply  it 
to  the  discharge  of  her  specific  lien  as  against 
Wright,  unless  some  lienholder,  with  a  right 
to  question  the  legality  of  her  mortgage,  in- 
terposed. If  Woleott  could  attack  the  chat- 
tel mortgage,  then  any  general  creditor  could 
do  so.  it  would,  to  say  the  least,  be  illegal 
to  hold  that  a  creditor,  without  any  lien  upon 
a  chattel,  or  right  thereto,  in  the  absence  of 
a  judgment  which  might  by  execution  be  en- 
forced against  such  chattels,  could  call  upon 
a  court  of  equity  to  remove  even  a  void  lien 
from  the  property,  constituting  an  apparent 
cloud  upon  it.  'Without  a  specific  lien  on  the 
chattel,  what  benefit  could  such  a  creditor  de- 
rive? He  could  not  sell  the  chattel  without 
judgment  and  execution.  A  consideration  of 
some  of  the  cases  will  indicate  the  construc- 
tion which  should  be  placed  upon  the  words 
of  the  statute,  "shall  be  void  against  credit- 
ors." In  Van  Huusen  v.  Uadcliff,  17  N.  Y. 
580,  the  court  say:  "When  a  conveyance  is 
said  to  be  void  against  creditors,  the  refer- 
ence is  to  such  parties  when  clothed  with 
their  judgments  and  executions,  or  such  oth- 
er titles  as  the  law  has  provided  for  the  col- 
lection of  debts."  Mr.  Bump,  in  his  work 
of  Fraudulent  Conveyances,  ^3d  Ed.)  p.  460, 
gives  a  clear  elucidation  of  this  subject:  "  It 
is  commonly  said  that  a  fraudulent  convey- 
ance is  void  against  creditors,  but  this  must 
be  taken  in  a  limited  sense.  The  law  pro- 
vides a  mode  fordetermining  the  rights  of  all 
parties,  and  does  not  permit  even  a  creditor  to 
act  as  judge  in  his  own  case.  *  "•■  *  A 
fraudulent  conveyance,  moreover,  does  not 
confer  any  additional  rights  upon  creditors. 
They  cannot  seize  the  property  of  their  debtor 
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vrithout  any  legal  process,  and  appropriate  !t 
of  their  own  accord  to  tlie  satisfaction  of  their 
demands.  •  •  *  They  may  cause  it  to 
be  appropriated  to  the  payment  of  their  debts, 
but  they  can  do  this  only  in  the  mode  wbicli 
the  law  prescribes.  •  •  *  Consequently 
the  expression  that  a  fraudulent  transfer 
is  void  against  creditors  simply  means  that 
the  rights  of  creditors  as  such  are  not,  with 
respect  to  the  property,  affected  by  such  trans- 
fer, but  that  they  may,  notwithstanding  the 
transfer,  avail  themselves  of  all  the  remedies 
for  collecting  their  debts  out  of  the  property, 
or  its  avails,  which  the  law  has  provided  in 
favor  of  creditors,  and  that  in  pursuing  those 
remedies  they  may  treat  the  property  as 
though  the  transfer  had  not  been  made; 
that  is,  as  the  property  of  the  debtor.  The 
transfer  is  ineffectual  to  shield  the  property  in 
the  hands  of  the  grantee  from  the  just  claims 
of  the  creditors  of  the  grantor,  when  those 
claims  are  prosecuted  against  it  in  the  man- 
ner pointed  out  by  the  law.  His  title,  how- 
ever, is  good  against  even  creditors,  unless 
they  protect  themselves  against  him  by  pur- 
suing that  prescribed  course  by  which  alone 
the  property  can  be  made  available  for  the 
satisfaction  of  debts.  A  <  creditor  at  large,' 
as  it  is  termed,  cannot  impeach  the  convey- 
ance, but  only  a  creditor  having  some  process 
on  which  the  property  may  be  lawfully  seized, 
and  by  which  it  is  made  liable,  either  imme- 
diately or  ultimately,  to  be  appropriated  in  sat- 
isfaction of  his  debt.  *  *  *  Before  he 
can  impeach  the  transfer,  he  must  have  an 
execution,  attachment,  or  some  other  legal 
process  which  authorizes  the  seizure  of  the 
property.  This  process  may  be  a  warrant  of 
distress  or  an  attachment,  as  well  as  an  exe- 
cution." Although  unable  to  examine  all  the 
cases  cited  by  Mr.  Bump  in  support  of  this 
position,  one  which  we  believe  to  be  well  es- 
tablished, we  append  them  for  reference: 
Andrews  v.  Durant,  18  N.  Y.  496;  Binchey 
v.  Stryker,  26  How.  Pr.  75,  Schlussel  v.  Wil- 
lett.  34  Barb.  615,  12  Abb.  Pr.  397,  22  How. 
Pr.  15;'riflrany  v.  Warren,  37  Barb.  571,  24 
How.  Pr.  293. 

In  Owen  v.  Dixon,  17  Conn.  496,  a  well- 
considered  opinion  is  given,  from  which  the 
following  quotation  is  made:  "It  is  a  famil- 
iar principle  that  a  fraudulent  conveyance 
oif  property  is  void  as  to  the  creditors  of  the 
vendor.  By  this  is  meant  that  the  rights  of 
a  creditor  as  such  are  not,  with  respect  to 
the  property,  affected  by  siich  conveyance. 
*  *  *  A 'creditor  at  large,' as  it  is  termed, 
cannot  impeach  the  conveyance,  but  only  a 
creditor  having  some  process  on  which  the 
property  may  be  lawfully  seized,  and  by 
which  it  is  made  liable"  for  the  debt.  We 
think  the  same  rale  of  construction  estab- 
lished with  respect  to  conveyances  fraudulent 
as  to  creditors  should  be  applied  to  the  term 
"void  as  against  creditors,  "used  in  our  stat- 
ute. There  is  authority,  however,  more  di- 
rectly in  point,  giving  that  construction  to 


statutes  to  the  same  effect  as  the  one  quoted. 
In  New  York  the  statute  on  the  subject  under 
consideration  is  much  like  our  own.  In 
Tiiorapson  v.  Van  Vechten,  27  N.  Y.  582. 
in  considering  who  might  attack  a  chattel 
mortgage  for  want  of  the  statutory  afiSdavit, 
the  court  says:  "It  is  true  the  mortgage 
cannot  be  legally  questioned  until  the  credit- 
or clothes  himself  with  a  judgment  and  exe- 
cution, or  with  some  legal  process  against 
his  [the  debtor's]  property;  for  creditors  can- 
not interfere  with  the  property  of  their  debt- 
ors without  process."  It  seems  to  us  clear 
that,  until  Wolcott  had  by  some  legal  means 
procured  a  lien  on  the  property,  being  only  a 
general  creditiJr,  or.  as  some  books  express 
it,  a  "creditor  at  large,"  be  could  not  appeal 
to  a  court  of  equity  to  remove  by  its  decree 
a  mortgage  good  against  the  debtor.  The 
conclusion  reached  on  this  point  is  much 
strengthened  by  the  terms  of  section  1590  of 
the  Compiled  Laws.  This  section  and  sec- 
tion 1539  must  be  construed  together,  as 
they  clearly  relate  to  the  same  subject.  "Sec 
1590.  If  such  affidavit  be  made  and  filed  be- 
fore any  purchase  of  such  mortgaged  prop- 
erty shall  be  made,  or  other  mortgage  de- 
posited, or  lien  obtained  thereon  in  good 
faith,  it  shall  be  as  valid  to  continue  in  effect 
such  mortgage  as  if  the  same  had  been  made 
and  filed  within  the  period  above  provided." 
This  must  remove  all  sul)stantial  doubt.  If 
tlie  affidavit  provided  for  in  section  1589  is 
not  tiled  within  the  30  days  required,  then 
the  mortgage  is  void  as  to  creditors;  but  if 
such  a  creditor  omits  to  take  such  action  as 
to  obtain  a  lien  thereon  before  the  affidavit  is 
thereafter  filed,  and  the  mortgagee  files  his 
atBdavit  as  required  by  section  1589,  it  oper- 
ates to  revive  ttie  mortgage  against  all  cred- 
itors who  have  not  in  the  mean  time  obtained 
liens.  Failure  to  file  the  affidavit  required 
within  the  30  days  suspends  the  operation  of 
the  mortgage  as  against  general  creditors,  and 
i f  they  red  uce  thei r  debts  to  j udgment  against 
the  mortgagor,  and  levy  on  the  property  of 
the  mortgagor,  while  the  mortgage  is  sus- 
pended for  want  of  the  statutory  affidavit, 
they  secure  priority,  or,  if  they  levy  attach- 
ments, the  same  result  is  reached;  but,  if 
they  omit  to  take  some  such  action,  the  mort- 
gage lien  may  be  revived.  This  latter  sec- 
tion gives  construction  to  the  term  "credit- 
ors," as  used  in  the  preceding  one,  and  limits 
that  term  to  such  as  may,,  by  some  legal 
means,  secure  a  lien  on  the  mortgaged  prop- 
erty. As  to  the  $945,  Wolcott,  being  onlva 
general  creditor,  without  specific  lien  on  the 
library,  and  being  without  judgment  upon 
which  execution  might  issue,  could  not  at- 
tack the  mortgage  of  Mrs.  Ashenfelter,  th« 
same  being  good  and  valid  against  the  mort- 
gagor. We  find  no  error  in  the  record  of  the 
court  below,  and  accordingly  the  judgment 
and  decree  there  entered  are  affirmed. 

WniTEUAN,  Lee,  and  McFie,  JJ.,  concur. 
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(5  N.  M.  179) 

Abrahams  r.  CAiiiFOKNiA  Powdeb  Co. 
(Supreme  Court  <jf  New  MexUso.  Feb.  13, 1890.) 
Nkouobncb — Dakoeboub  Bdbstancis. 
Consignors  of  gunpowder  to  be  sold  on  com- 
mission are  not  liable  for  damages  resulting  from 
an  explosion  of  the  powder  while  stored  by  the 
consignees,  the  doctrine  of  respondeat  guperior 
having  no  application. 

Appeal  from  district  coart.  Grant  county; 
Hendkbson,  Judge. 

Catron,  Knaebd  A  Clanep,  for  appellant. 
€fideon  D.  BanU,  for  appellee. 

Lee,  J.  This  is  an  action  of  trespass  on 
the  case,  bv  the  plaintifF,  David  Abrahams, 
against  the  defendant,  the  California  Powder 
Company,  and  also  the  Safety  Nitro-Powder 
Company,  corporations  organized  under  the 
laws  of  California,  to  recover  damages  for  an 
alleged  injury  to  a  brick  hotel  building  sit- 
uated in  the  town  of  Silver  City,  in  the 
coanty  of  Grant,  from  an  explosion  of  a  cer- 
tain lot  of  powder  stored  in  a  powder-bouse 
in  said  town  of  Silver- City,  which  powder- 
honse,  it  is  alleged,  was  erected,  kept,  and 
maintained,  and  which  powder  was  stored  in 
said  bouse,  by  the  defendants.  The  defend- 
ants pleaded  not  guilty.  There  was  a  trial 
by  jnry,  and  a  ve^ict  for  $300  against  the 
California  Powder  Company,  and,  by  direc- 
tion of  the  court,  not  guilty  as  to  the  Safety 
Nitro-Powder  Company.  The  California  Pow- 
der Company  brings  this  case  to  this  court 
by  appeal. 

The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  there  were  80  kegs  of 
powder  in  the  house,  at  the  time  of  the  ex- 
plosion, belonging  to  defendant  the  California 
Powder  Company,  which  was  consigned  to 
Xeff  &  Stevens  for  sale  on  commission. 
Evidence  was  Introduced  on  the  part  of  the 
defendant  tending  to  show  that  the  powder 
in  question,  the  80  kegs,  was  not  a  consign- 
ment, but  an  absol  ute  sale,  to  NefF  &  Stevens. 
We  will  consider  the  case  as  if  the  position 
of  the  plaintiff  was  the  correct  one,  in  this 
respect. 

As  to  the  ownership  and  control  of  the 
powder-bouse,  the  evidence  on  the  part  of  the 
plaintiff  is  indefinite  and  uncertain.  The 
witness  Neff  testiBes  that  Higbee  and  Cohn 
told  him  it  belonged  to  the  defendant  the 
California  Powder  Company,  but  says  he  does 
not  know  of  any  connection  Cohn  had  with 
the  defendant  company ;  that  his  understand- 
ing is  that  Higbee  had  been  an  agent  of  the 
company,  and  that  he  buUt  the  house.  The 
nature  and  character  of  the  agency  of  Higbee, 
if  one  existed,  is  not  shown ;  nor  does  it  ap- 
pear what  authority  either  Higbee  or  Cohn 
bad  for  giving  him  the  information,  or  what 
source  of  knowledge  they  possessed  on  the 
Bobject.  Neither  does  it  appear  that  Gould 
had  any  authority  to  make  any  statement  as 
to  ownership.  The  building  of  the  magazine 
took  place  many  years  before  the -explosion 
occurred.  There  appears  to  have  been  sev- 
eral transfers  of  the  business  with  which  it 
ivas  connected  before  reaching  Neff  &  Ste- 
v.23p.no.l2— 50 


vens.  It  does  not  appear  in  the  evidence  that 
these  defendant  companies  agreed  to,  or  were 
consulted  in  regard  to,  the  transfers.  No  at- 
tempt was  made  to  prove  that  the  defendants 
authorized,  or  assented  to,  or  liad  any  knowl- 
edge of,  the  storage  of  any  powder  in  the 
building  in  question;  but,  on  the  part  of  de- 
fendant the  California  Powder  Company,  it 
was  shown  that  it  not  only  never  authorized 
nor  assented  to  such  storage,  but  that  it  had 
no  knowledge  whatever  of  the  manner  in 
which' Neff  &  Stevens  kept  the  powder;  that 
they  never  owned  the  building,  or  had  any 
interest  in  it.  Taking  the  facts  as  shown  on 
the  part  of  the  plaintiff  to  be  true,  if  the  de- 
fendants are  liable  for  the  damages  resulting 
from  the  explosion  of  the  powder  in  question, 
such  liability  must  attach  to  them  from  the 
fact  that  they  were  owners  of  the  powder 
which  was  consigned  to  Neff  Sa  Stevens,  to 
be  sold  by  them  on  commission. 

The  vital  question — that  upon  which  the 
case  hinges — is  whether,  upon  such  a  state 
of  facts,  the  defendant  companies  stood  in  re- 
lation to  Neff  &,  Stevens,  the  parties  who 
stored  the  powder  in  the  house,  and  appear 
to  have  bad  full  control  of  it,  so  that  ttte 
maxim,  respondeat  superior,  will  apply. 
The  rule  is  adopted  by  Wharton,  in  his  Law 
of  Negligence,  g  176.  in  which  he  quotes  as 
follows:  "The  principle  to  be  extracted  from 
the  cases  is  said  to  be  that  a  person,  natural 
or  artificial,  is  not  liable  for  the  acts  or  neg- 
ligence of  another,  'unless  the  relation  of 
master  and  servant,  or  principal  and  agent, 
exist  between  them,  and  that  when  an  injury 
is  done  by  a  person  exercising  an  independent 
employment  the  person  employing  him  is  not 
responsible  to  the  person  injured."  Again, 
in  section  183,  the  same  author  says :  "  We 
strike,  when  pursuing  the  distinctions  which 
have  been  taken  by  the  courts  in  this  rela- 
tion, on  the  fundamental  principle,  elsewhere 
fully  discussed,  that,  wherever  there  is  lib- 
erty to  act,  there,  to  the  party  thus  free,  lia- 
bility for  a  tort  committed  by  him  is  imput- 
able. If  the  master  is  at  liberty  to  act  in  a 
particular  matter,  then  the  tort  is  imputable 
to  the  master.  If  the  servant  is  at  liberty  to 
act,  then,  if  this  liberty  be  one  of  entire 
emancipation  in  the  particular  relation  of  the 
master's  control,  the  tort  is  imputable,  not 
to  the  master,  but  to  the  servant."  In  a 
very  able  review  of  this  question  in  the  case 
of  De  Forrest  v.  Wriglit,  2  Mich.  368.  the 
court  says;  "This  greatly  vexed  question, 
as  an  eminent  judge  has  pronounced  it,  has 
been  very  much  discussed,  not  only  in  the 
English  courts,  but  in  our  own.  The  diffi- 
culty in  deciding  cases  involving  the  question 
presented  has  been  in  determining  what  facts 
and  circumstances  legally  constitute  the  re- 
lation of  master  and  servant,  or  under  what 
circumstances  one  person  will  be  held  liable 
fur  injuries  occasioned  by  the  negligence  or 
unskillfuiness  of  another,  employ^  in  his  be- 
half. To  hold  that  every  person,  under  all 
circumstances,  would  be  responsible  for  in- 
juries committed  by  another  person  while 
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employed  in  his  behalf,  involves  an  absurdity 
no  one  would  countenance.  It  would  create 
a  penalty  from  which  few  could  escape;  for 
every  man  is,  or  ought  to  be,  directly  or  In- 
directly, nearly  or  remotely,  engaged  in  the 
service,  oron  behalf,  of  his  fellow-men.  But, 
from  an  examination  and  comparison  of  the 
adjudged  cases,  the  rule  now  seems  very 
clearly  to  be  this:  that  where  the  person  em- 
ployed is  in  the  exercise  of  an  independent 
and  distinct  employment,  and  not  under  the 
immediate  control,  direction,  or  supervision 
of  the  employer,  the  latter  Is  not  responsible 
for  the  negligence  or  misdoings  of  the  for- 
mer." So,  in  the  case  of  Gulzoni  v.  Tyler, 
in  64  Cal.  334,  which  was  a  suit  for  damages 
against  the  owners  of  a  steam-boat,  it  was 
proven  on  the  trial  that  the  owners  did  not 
have  control  and  management  of  the  boat  at 
the  time  the  damages  occurred.  The  court 
says:  "The  rnle  as  stated  by  Shear.  &  B. 
Neg.  §  501,  is  that  if  the  owner  of  property 
lets  or  lends  it,  and  transfers  the  entire  pos- 
session and  control  of  it  to  another,  the 
owner  is  not  responsible  for  the  wrongful  use 
or  mismanagement  of  it  by  the  transferee. 
Whoever  had  the  exclusive  possession,  man- 
agement, and  control  of  the  boat,  its  oQicers 
and  men,  was  alone  responsible  for  its  mis- 
management; and,  whether  rightfully  or 
wrongfully  in  such  possession,  the  liability 
would  rest  on  them  alone.  Under  the  rule, 
respondeat  superior,  this  must  be  so."  The 
act  of  the  servant  is  not  the  act  of  the  mas- 
ter, even  in  legal  intendment  or  effect,  un- 
less the  master  previously  directs  or  subse- 
quently adopts  it.  Parsons  v.  Winchell,  5 
Cush.  592. 

In  order  to  clearly  understand  the  applica- 
tion of  the  foregoing  principle  to  this  case,  it 
may  be  well  to  refer  more  particularly  to  the 
evidence  as  to  the  relationship  as  proven. 
Gould,  an  agent  of  the  Californ  ia  Powder  Com- 
pany, in  1884  called  upon  Neff&  Stevens,  re- 
questing them  to  take  the  agency  of  the  com- 
pany, which  they  declined,  for  the  reason  that 
they  had  a  large  amount  of  powder  of  the 
other  company  on  hand.  They  desired  a  cer- 
tain amount  of  black  powder,  which  they 
were  short  of,  which  he  agreed  to  have  sent 
them;  and  it  was  sent,  and  billed  as  follows: 
"Tucson,  Arizona,  November  11th,  1884. 
Messrs.  Neff  &  Stevens,  Silver  City:  Hot.  of 
the  California  "Works,  30  California  Street. 
Consigned.  80  kegs  blasting.  4.00,  8320.00." 
It  is  contended  on  the  part  of  the  plaintiff 
that  this  powder  was  sent  as  a  consignment, 
to  be  sold  on  commission,  as  other  powder, 
belonging  to  the  defendant  that  had  been 
turned  over  to  them  by  Cobn,  assignee  of 
Crawford.  The  defendant  claims  that  these 
80  kegs  was  an  absolute  sale.  There  was  also 
a  letter  from  William  A.  Scott,  agent  at  Tuc- 
son, Ariz.,  dated  March  13,  1885,  which  is  as 
follows:  "Messrs.  Neff  &Stevens,  Silver  City, 
N.  M. — Gentlemen:  Your  favor  of  the  lOth 
inst.  is  at  hand.  Please  to  send  account  sales  at 
$4.00  per  keg,  and  send  draft  on  me  for  10  per 
cent,  of  the  amount  of  the  same,  as  if  the  draft 


was  cash,  for  so  I  will  count  it.  The  account 
sales  must  be  at  $4.00  per  keg,  and  I  need 
your  receipt  for  the  commission  of  10  per  cent. 
You  are  duly  credited  with  account  for  $16.- 
85.  Respectfully.WM. A.  Scott, Agent."  The 
above  bill  and  letter,  together  with  the  oral 
evidence  introduced  on  the  trial,  clearly  show 
that  Neff  &  Stevens  were  handling  this  pow- 
der as  factors,  commission  merchants,  or  con- 
signees. There  is  no  evidence  in  any  way 
limiting  their  power  as  such,  or  directing  the 
manner  of  handling  it.  As  factors,  under 
the  law,  they  would  have  fall  possession  of 
the  goods,  with  a  special  property  therein. 
Story,  Ag.  §  97. 

The  court  instructed  the  jury:  "If  they 
should  find  that  said  black  powder  was  kept 
and  maintained  by  the  defendant  or  their 
agents  at  the  time,  etc. "  The  word  "agent, " 
in  the  instruction,  must  be  understood 
in  the  sense  in  which  it  appears  from  the 
evidence;  and,  if  instruction  No.  6,  which 
was  asked  by  the  defendant,  and  refused  by 
the  court,  had  been  given,  the  issues  would 
have  been  fairly  presented  to  the  jury;  which 
instruction  was:  "If  you  believe  from  the 
evidence  that  the  defendant  corporations  each 
owned  a  portion  of  the  powder  stored  in  the 
powder-house  at  the  time  of  the  explosion, 
but  that  such  powder  and  powder-house  was 
under  exclusive  control  of  Neff  &  Stevens,  as 
consignees  of  said  corporations,  respectively, 
at  the  time  of  the  explosion,  then,  in  that  case, 
unless  you  further  believe  from  the  evidence 
that  such  explosion  was  caused  bysome  willful 
and  malicious  act  of  defendant  the  California 
Powder  Company,  you  will  find  the  defendant 
not  guilty."  The  first  part  of  this  instrnction 
would  have  brought  the  case  under  the  rule 
laid  down  by  the  authorities  we  have  referred 
to,  and  which  is  unquestionably  the  correct 
law,  as  applicable  to  this  case.  The  evidence 
does  not  show  anything  upon  which  the  doc- 
trine of  respondeat  superior  could  be  based. 
So  far  as  the  evidence  shows,  the  relationship 
of  Neff  &  Stevens  to  the  defendant  was  that 
of  an  Independent  employment,  free  of  action. 
There  is  a  total  lack  of  all  the  elements  of 
master  and  servant,  which  must  exist  to  con- 
stitute responsibility  on  the  part  of  the  de- 
fendant. We  think  the  court  should  have 
given  the  first  part  of  this  instruction,  or  in- 
structed the  jury  in  accordance  with  the  views 
herein  expressed.  The  case  will  t>e  reversed, 
and  remanded  for  a  new  trial. 

Whitehan  and  McFie,  JJ.,  concor. 


04  Colo.  2>7) 

McClube  et  al.  (Schbrreb,  Intervenor.) 
t).  Smith. 

Save  t>.  Clouqh. 

(Supreme  Court  of  Colorado.    March  S8, 1890.) 

Fbaudulknt  CosvETisoEs — Dbsd  Absolutb  is 
Form — Attaobmsnt. 
1.  A  deed,  absolute  In  form,  intended  to  oper- 
ate as  a  mortrage,  if  given,  in  good  faith,  to  secar« 
an  actual  indebtedness,  is  not  constructively  fraud 
ulent  as  to  the  grantor's  other  oredltoia. 
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3.  When  it  appears  that  an  attachment  notice 
is  correct,  it  is  not  eri-or,  on  application  supported 
by  affidavits  and  notice  to  opposing  counsel,  to  al- 
low the  sheriff  to  amend  bis  return  by  correcting 
a  misdescription  of  the  realty  attached. 

Appeal  from  district  court,  Arapalioe  coun- 
ty; Elliott,  Judge. 

Suits  were  brought  by  Smith  and  Clough 
against  Charles  B.  and  H.  C.  McClure  to  re- 
cover claims  for  goods  sold  and  delivered. 
Attachments  were  issued  in  these  suits,  and 
levied  upon  certain  real  estate  in  the  city  of 
Denver.  This  real  estate  appears  of  record 
In  the  name  of  Scherrer,  and  Scherrer  duly 
tiled  a  plea  of  intervention  in  each  of  the 
suits,  claiming  a  superior  right  as  against 
the  attaching  creditors.  He  averred  in  these 
pleas  that,  although  the  deed  from  the  Mc- 
Clures  to  himself  to  the  premises  was  abso- 
lute in  form,  yet  it  Was  intended,  together 
with  a  certain  defeasance  in  writing  executed 
at  the  same  time,  to  constitute  a  mortgage 
securing  a  large  existing,  and  also  a  con- 
tingent, indebtedness.  The  causes  were 
consolidated  and  tried  to  the  court  upon  the 
pleas  of  intervention,  answers  thereto,  repli- 
cations, and  evidence  offered.  The  court 
made  specific  findings  of  fact  and  of  law,  up- 
on which  was  predicated  a  decree  in  favor  of 
the  attaching  creditore  and  against  the  inter- 
Tenor.  To  review  this  decree  the  present 
appeal  was  taken. 

Bennett  <t  Bennett,  for  appellants.  Perry 
&  Carpenter,  for  appellees. 

Helm,  C.  J.  The  present  appeal  was  taken 
under  the  act  of  1885.  Xo  evidence  is  em- 
braced in  the  abstract,  and  therefore  a  review 
upon  the  evidence  could  not  be  had.  The 
'  findings  of  fact,  however,  of  the  court  below 
are  properly  before  us,  and.  since  they  are 
not  in  any  way  questioned,  will  be  accepted 
as  conclusive.  By  the  record  as  presented,  we 
are  advised  of  the  following  facts:  That  Mc- 
Clure Bros.,  being  indebted  to  Scherrer  to  a 
large  amount,  executed  an  absolute  deed  con- 
veying the  realty  in  question  to  him;  that  in 
connection,  with  the  giving  of  this  deed,  and 
as  a  part  of  the  same  transaction,  Scherrer 
executed  in  writing,  and  delivered  to  Mc- 
Clure Bros.,  a  defeasance;  that  the  two  in- 
struments were  designed  by  the  parties  to 
constitute,  and  did  constitute,  a  mortgage  of 
the  premises  as  security  for  the  indebtedness 
to  Scherrer;  that  the  whole  transaction,  so 
far  as  Scherrer  was  concerned,  was  charac- 
terized by  entire  good  faith  in  fact;  that,  im- 
mediately upon  the  execution  of  these  in- 
struments, Scherrer  took,  and  has  since  re- 
tained, possession  of  the  mortgaged  realty; 
but  that,  while  the  absolute  deed  to  Scherrer 
was  dulf  filed  for  record  with  the  clerk,  and 
recorded  prior  to  levy  of  the  writs  of  attach- 
ment, McCiure  Bros,  failed  to  record  their 
defeasance.  Notwithstanding  the  foregoing 
conclusions  of  fact,  however,  the  court  found 
that  as  to  Smith  and  Clough,  the  attuching 
creditors  of  McCure  Bros.,  the  transaction 
constituted  a  constructive  fraud,  and  the 
deed  to  Scherrer  was  void  in  law.    On  this 


finding  the  decree  in  favor  of  the  attaching 
creditors  was  based,  and  upon  its  correctnes.<i 
or  incorrectness  the  aOirmance  or  reversal 
thereof  must  rest. 

It  is  obvious  that  the  court  below  adopted 
the  view  that  a  deed  absolute  In  form,  but  in 
reality  designed  to  operate  as  a  mortgage  on- 
ly, is  constructively  fraudulent,  and  conse- 
quently void  in  law,  as  to  other  existing  cred- 
itors of  the  mortgagor,  even  though  the  tran- 
saction contain  no  element  of  fraud  in  fact. 
This  position  of  the  trial  judge  is  supported 
by  well-considered  decisions.  Friedley  v, 
Hamilton,  17  Serg.  &  B.  70;  Manufacturers', 
etc..  Bank  v.  Bank  of  Pennsylvania,  7  Watts 
&  S.  335;  Smyth  t.  Carlisle,  16  N.  H.  464; 
Bryant  v.  Young,  21  Ala.  264;  North  v. 
Belden,  13  Conn.  376.  But  in  our  judgment 
the  weight  of  authority  favors  the  view  here- 
tofore announced  by  this  court.  It  was  held 
in  Boss  v.  Duggan,  5  Colo.  85,'  that,  while 
this  method  of  creating  an  incumbrance  is  a 
conspicuous  badge  of  fraud  as  to  existing 
creditors,  it  is  not  conclusive,  and  that  the 
bona  fides  of  the  transaction  may  be  shown 
by  collateral  proofs.  It  is  true  that  when 
the  mortgagee  consents  to  take  an  absolute 
deed,  even  though,  as  in  the  case  at  bar,  he 
delivers  back  a  defeasance,  he  makes  it 
possible  fur  the  mortgagor  to  deceive  his 
other  creditors.  For  this  reason,  such  a  pro- 
ceeding is  regarded  with  disfavor,  and  up- 
held with  reluctance.  It  would  no  doubt  be 
wiser,  as  well  as  less  harmful,  if  the  mort- 
gagee insisted  upon  having  the  transaction 
evidenced  by  an  ordinary  mortgage.  But, 
if  there  be  a  bona  fide  debt  for  which  the  se- 
curity is  given;  if  there  be  no  understanding 
with  the  mortgagee  to  bold  the  overplus,  or 
to  hold  the  property  after  payment  of  his 
debt,  secretly,  for  the  benefit  of  the  mort- 
gagor; if  there  be  no  collusion  on  the  part  of 
the  mortgagee  with  the  mortgagor  in  keep- 
ing the  defeasance  unrecorded,  or  in  keeping 
secfet  the  exact  nature  of  the  transaction, 
for  the  purpose  of  deceiving  creditors;  in 
short,  if  the  mortgagee  is  simply  endeavor- 
ing, in  good  faith,  to  obtain  that  precedence 
in  the  security  of  his  debt  which  the  law  per- 
mits, the  mere  isolated  fact  that  he  takes  an 
absolute  deed,  instead  of  a  mortgage,  will 
not,  in  and  of  itself  alone,  render  his  lien 
nugatory.  The  law  prescribes  no  absolute 
and  inflexible  form  for  mortgages  upon  real- 
ty. It  certainly  assumes  that  such  instru- 
ments as  the  one  under  consideration  will 
sometimes  be  employed.  Section  261,  Civil 
Code  1887,  provides  that  "the  fact  of  a 
deed  being  a  mortgage,  in  effect,  may  be 
proved  by  oral  testimony."  While  this  sec- 
tion would  not  be  permitted  to  affect  the  title 
of  a  bona  fide  purchaser  from  the  mortgagee, 
for  good  consideration,  without  notice,  we 
conceive  it  to  be  broad  enough  to  permit  the 
proof  mentioned  as  between  the  parties,  and 
as  against  the  claims  of  other  creditors.  The 
view  that  fraud  per  se  should  not  be  imputed 
to  such  transactions  as  the  one  under  con- 
sideration receives  countenauce  from  section 
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1529  of  the  General  Statatea.  This  section 
declares  that  the  question  of  fraudulent  in- 
tent, in  all  cases  relating  to  the  conveyance 
or  assignment  of  any  estate  or  interest  in 
lands,  shall  be  a  question  of  fact,  and  not  of 
law.  Boss  V.  Dnggan,  supra;  Bump,  Fraud. 
Conv.  40;  Gaflfney's  Assignee  v.  Signaigo, 
1  Dill.  158:  Harrison  v.  Trustees,  12  Mass. 
455;  Gibson  v.  Seymour,  4  Vt.  516;  Stevens 
T.  Hinckley,  43  Me.  440;  Chickering  v.  Hatch, 
8  Sura.  474;  Bank  v.  Jacobs.  10  Mich.  849. 
Since  neither  the  case  of  Ross  v.  Suggan,  in 
5  Colo.,  nor  the  other  cases  supra,  are  men- 
tioned by  the  briefs  filed  in  this  court,  we 
are  justified  in  assuming  that  the  attention 
of  the  presiding  judge  was  notdirected  there- 
to. Had  he  been  advised  of  these  authori- 
ties, especially  of  Ross  v.  Duggan,  his  de- 
cree would,  doubtless,  have  been  different. 

In  view  of  a  retrial  of  the  cause,  we  deem 
it  important  to  notice  briefly  the  remaining 
question  argued  on  the  present  appeal.  The 
return  of  the  officer  who  levied  the  writ  of 
attachment  was  sliglitly  defective  in  its  de- 
scription of  the  realty  attached.  There  is 
nothing,  however,  in  the  record  before  ns  to 
show  that  the  attachment  notice  filed  with 
the  clerk  and  recorder  partook  of  the  same 
infirmity.  The  court,  prior  to  the  trial,  up- 
on application  supported  by  alfldavits,  notice 
having  been  given  to  opposing  counsel,  and 
upon  careful  consideration,  permitted  the 
sheriff  to  amend  his  return  by  correcting 
therein  the  misdescription  in  question.  This 
was  not  error.  Amendments  of  the  officer's 
return  upon  process  to  correspond  with  the 
fact  are  in  the  i  -tei-est  of  justice;  and,  un- 
less it  be  shown  that  the  party  complaining 
has  been  deceived  or  misled  to  his  prejudice, 
great  liberality  in  allowing  them  is  always 
exercised.  Anderson  v.  Sloan,  1  Colo.  83; 
Loveland  v.  Sears,  Id.  433;  Paper  Co.  v. 
Clark,  3  Colo.  821;  Crock.  Sher.  §  43;  Corby 
V.  Burns,  36  Mo.  194.  The  judgment  is  re- 
versed, and  the  cause  remanded  for  a  ifew 
trial. 

'  Elliott,  J.  I  concur  in  the  foregoing 
opinion.  The  chief  justice  is  quite  right  in 
supposing  that  the  case  of  Boss  °  v.  Duggan 
was  not  cited  at  nisi  pritts.  I  did  not  have 
the  opinion  in  that  case  in  mind  at  the  trial, 
or  I  should  gladly  have  followed  it,  instead 
of  the  Pennsylvania  cases  then  referred  to. 
This  case  serves  to  emphasize  what  was  said 
in  Crane  v.  Farmer,  ante,  455,  al>out  the  im- 
■  poi-tance  of  giving  attention  to  our  own  Be- 
ports. 

(14  Colo.  391) 

State  Ins.  Co.  «.  Hobner. 

(Supreme  Court  of  Colorado.    March  28, 1890.) 

INBURANCB — TeBMINATIOS — COSSTKUCTIOS. 

1.  In  a  provision  In  a  policy  that  the  "Insnr- 
ance  may  be  terminated,  at  the  request  of  the  in- 
sured, by  repaying  the  company  the  customary 
short  rates  from  the  date  of  this  policy,  together 
with  the  expenses  of  writing  the  risk, "  the  "cus- 
tomary short  rates"  do  not  include  "the  expenses 
of  writing  the  risk. " 


8.  In  such  a  policy  "the  expenses  of  writliig 
the  risk  "  includes  the  commission  paid  by  the  com- 
pany to  Its  agent. 

Error  to  circuit  court,  Arapahoe  county. 

W.  J.  Weeher  and  Rogers  &  McCord,  tor 
plaintiff  in  error.  Johrt  W.  Homer,  pro  te, 
and  P.  L.  Palmar,  for  defendant  iu  error. 

Helm,  C.  J.  The  insurance  policy  issued 
by  plaintiff  in  error  to  defendant  in  error  con- 
tained the  following  provision :  "  This  insur- 
ance may  be  terminated,  at  the  request  of 
the  insured,  by  repaying  the  company  the 
customary  short  rates  trova  the  date  of  this 
policy,  together  with  the  expenses  of  writing 
the  risk. "  Upon  the  construction  of  this  pro- 
vision rests  the  present  decision.  Contracts 
of  insurance,  like  other  contracts,  are  to  be 
interpreted  according  to  the  language  em- 
ployed by  the  parties.  Neither  the  under- 
standing of  the  insurer  or  insured,  nor  custom 
or  usage  inconsistent  therewith,  can  be  substi- 
tuted for  the  provisions  of  the  written  policy. 
Grace  v.  Insurance  Co..  109  U.  S.  278.  3  bup. 
CL  Rep.  207 ;  Sperry  v.  Insurance  Co. ,  26  Fed. 
Rep.  234:  May,  Ins.  §  172;  Wood,  Ins.  g  57. 
It  is  hardly  necessary  to  add  that  cotirts  of 
equity  will  relieve  against  such  contracts 
where  fraud  or  deception  supervenes,  and  that 
substantial  ambiguity  therein  may  be  ex- 
plained as  in  other  cases.  The  clause  above 
quoted  clearly  provided  that,  upon  the  termi- 
nation of  the  policy  within  the  period  named 
therein,  the  company  should  be  repaid  two 
specific  amounts,  viz.:  First,  the  "custom- 
ary short  rates"  from  the  date  of  the  contract; 
and,  ssoond,  the  "expenses  of  writing  the 
risk."  In  this  respect  the  provision  is  too 
plain  to  admit  of  serious  controversy.  If  the 
expression  "the  customary  short  rates"  in- 
cludes the  expenses  referred  to,  why  are  those 
expenses  mentioned?  Reference  thereto  is 
wholly  superfluous,  and  can  only  serve  to 
mislead.  The  two  expressions  may  each  pos- 
sess a  peculiar  technical  significance,  and  tes- 
timony may  be  necessary  to  explain  their 
meaning;  but  that  they  refer  to  different 
things,  and  that  the  former  dues  not  include 
the  latter,  and  was  not  intended  to  do  so,  are 
propositions  placed  by  the  contracting  parties 
themselves  outside  the  province  of  construc- 
tion. The  jury  may  determine  upon  the  evi- 
dence produced  what  is  meant  by  and  includ- 
ed within  each  of  these  expressions,  but  we 
do  not  consent  to  the  idea  that  the  question 
whether  one  embraces  the  other  is  a  proper 
subject  for  their  consideration.  It  may  be 
true  that  the  "customary  short  rate"  itself 
includes  the  expenses  of  writing  a  corre- 
spondingly short  risk,  when  such  risk  is  taken 
in  the  first  instance;  but,  if  the  assurad  elects 
to  secure  the  benefit  of  a  long-time  and  low- 
rate  policy,  and  agrees  that,  in  case  he  in- 
vokes the  privilege  of  canceling  his  contract, 
he  will  pay,  in  addition  to  the  customary 
short  rate,  the  expenses  of  writing  the  long 
risk,  we  cannot  say  that  his  agreement  is  so 
unreasonable  or  unjust  as  to  warrant  his  re- 
lease from  performance  upon  exercising  the 
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option  in  qaestlon.  We  shall  assume,  there- 
fore, that  the  asaared,  upon  cancellation  of 
the  policy,  was  to  pay  the  "expenses  of  writ- 
ing the  risk,"  in  addition  to  the  "customary 
short  rate."  What  are  "the  expenses  of 
writing  the  risk?"  What  is  the  meaning  of 
this  expression,  aa  It  is  generally  understood 
among  insurance  people?  Does  it  include 
commissions  paid  to  the  agent  for  procuring 
the  risk?  An  answer  to  tlie  third  and  Inst  of 
the  foregoing  interrogatories  will  be  decisive 
of  the  present  controversy,  because  it  em- 
braces the  only  item  of  diSerenco  between 
the  parties.  It  is  contended  by  defendant  in 
error  that  the  plirase  "writing  the  risk"  is 
synonymous  in  meaning  with  the  phrase 
"writing  the  policy;"  that  the  expense  of 
writing  a  policy  is  the  one-dollar  fee  paid  the 
agent  for  his  clerical  labor  in  preparing  the 
instrument;  and,  therefore,  that  the  one-dol- 
lar fee  constitutes  the  entire  expenses  of 
writing  the  risk,  and  the  agent's  commission 
is  no  part  thereof.  The  fee  of  one  dollar  for 
writing  the  policy  is  always  paid  to  and  re- 
tained by  the  agent.  The  company  never  re- 
ceives it,  or  has  anything  whatever  to  do 
with  it;  nor  does  it  in  any  way  appear  upon 
the  company's  books.  It  is  a  small  item, 
hardly  deserving  this  prominence  in  the  con- 
tract; and,  if  considered  worthy  of  such  care- 
ful mention,  it  is  strange  that  so  much  indif- 
ference was  exhibited  in  the  use  of  language. 
Why  is  the  fee  of  one  dollar  designated  "ex- 
penses," and  why  Is  the  word  "risk"  substi- 
tilted  forthe  word  "policy?"  The  word  "ex- 
penses" usually  indicates  more  than  one  ex- 
pense or  item,  and  no  one  capable  of  contract- 
ing would  be  excused  in  law  for  not  knowing 
that  the  word  "risk"  and  the  word  "policy" 
possess  a  radically  different  significance.  The 
company  itself  could  hardly  have  thought  that 
it  was  merely  providing  for  the  retention  of 
the  one-dollar  fee  paid  for  writing  the  policy; 
a  fee  of  which  it  took  no  cognizance,  and  pre- 
served no  record.  Bnt  the  meaning  generally 
assigned  among  insurance  people  to  the  phrase 
"  writing  the  risk, "  and  the  items  covered  by 
the  expression,  "the  expenses  of  writing  the 
risk,"  are  subjects  fairly  within  the  domain 
of  oral  explanation.  Such  explanatory  testi- 
mony was  given  at  the  trial  by  witnesses  en- 
gaged in  the  insurance  business,  and  it  will 
now  be  Accepted  as  controlling.  The  four 
insarance  agents  called  by  the  company  agree 
that  the  two  phrases,  "writing  the  policy" 
and  "writing  the  risk,"  do  not,  in  Insurance 
parlance,  mean  the  same  thing;  and  such  ia 
the  tenor  of  the  same  kind  of  testimony  re- 
ceived on  behalf  of  defendant  in  error.  These 
witnesses,  seven  in  all,  unite  in  declaring 
that  the  expense  of  writing  the  polioy  is  the 
fee,  usually  one  dollar,  for  the  clerical  labor 
of  preparing  the  contract;  but  not  one  of 
them  squarely  and  consistently  asserts  that 
this  is  the  total  expense  of  writing  the  risk. 
There  is  considerable  difference  of  opinion 
among  them  as  to  what  items  constitute  these 
expenses;  but  four  of  them  positively  assert, 
and  the  remainder  fairly  admit,  that  the  com- 


mission paid  by  the  company  to  its  agent  is 
included.  Some  of  these  witnesses  stated 
that  they  were  not  familiar  with  tlie  provis- 
ion under  consideration.  It  does  not  seem  to 
be  universally  incorporated  in  insurance  pol- 
icies, though  its  presence  is  not  uncommon. 
This  undoubtedly  accounts  for  some  of  tlie 
discrepancies  between  the  witnesses,  and  also 
for  some  of  the  seeming  inconsistencies  in 
the  testimony  of  the  same  witness.  Upon  a 
retrial  of  the  case,  most  if  not  all  of  these  dis- 
crepancies and  inconsistencies  will  probably 
disappear;  and,  if  our  conclusion,  based  upon 
the  testimony  now  before  us,  that  a  repayment 
to  the  company  of  the  commission  paid  its 
agent  wiis  within  the  purview  of  the  con- 
tract, be  wrong,  such  error  will  doubtless  be 
made  to  appear. 

It  may  be  that,  as  claimed  by  defendant  in 
error,  the  foregoing  view  will,  in  individual 
cases,  result  in  surprise  and  injury  to  the-as- 
sured;  but  our  answer  to  this  assertion,  if  it 
rest  upon  a  truthful  basis,  is  that  reasonable 
examination  and  inquiry  liefore entering  into 
the  contract  would  avoid  such  surprise  and 
resulting  hardship.  Besides,  courts  have  no 
power,  under  circumstances  like  those  here 
presented,  to  reconstruct  contracts  solemnly 
and  deliberately  made.  We  do  not  hesitate, 
however,  to  hold  that  the  expenses  mentioned 
in  the  phrase  under  discussion  must  be  rea- 
sonable. The  courts  will  not  permit  insur- 
ance companies  to  take  advantage  of  this 
feature  of  the  contract,  and  collect  unrea- 
sonable charges  or  expenses.  Butin  thecase 
at  bar  no  controversy  exists  concerning  the 
reasonableness  of  the  commission  paid  to  the 
agent.  Therefore,  this  particular  matter  re- 
quires no  further  notice.  We  are  not  un- 
mindful of  the  rule  that  doubtful  provisions 
of  insurance  policies  are  to  be  construed  most 
favorably  to  the  assured,  but  we  do  not  feel  at 
liberty  to  give  tins  rule  a  broader  application 
in  the  present  case  than  Is  embraced  within 
the  foregoing  discussion.  The  judgment  ia 
reversed,  and  the  cause  remanded  for  a  new 
trial. 


(U  Colo.  S02> 

Abmob  et  al.  v.  Spalding  et  al. 
(Swprtme  Court  of  Colorado.    March  28,'  1890.) 
MoBTOXOB— Dbed  Absoldtb  on  rra  Faob — Evi- 

DENCX. 

In  a  suit  to  recover  land  conveyed  by  a  deed 
absolute  In  form,  on  the  gfround  that  there  was  a 
parol  agreement  that  It  afiottld  operate  as  a  mort- 
gage, it  appeared  that  the  conveyanoe  was  in  trust 
lor  the  use  of  the  Protestant  Episcopal  Church, 
with  power  to  the  trustee  at  will  to  convey  the 
same,  for  such  price,  and  upon  saoh  terms,  as  to 
him  may  seem  fit,  "the  proceeds  of  any  such  sale 
or  conveyance  to  be  beta  in  trust  for  the  same  ob- 
ject and  purpose  above  expressed ; "  that  the  gran- 
tor was  indebted  to  the  tcrantee  in  a  greater 
amount  than  the  value  of  the  land  at  the  time  con- 
veyed; that  the  debt  was  evidenced  by  notes  and 
secured  by  deeds  of  trust  on  the  land;  that  at  the 
execution  of  the  deed  in  question  the  notes  were 
delivered  to  the  grantor,  out  the  trust-deeds  re- 
mained unreleased;  that  the  grantee,  before  the 
execution  of  the  deed,  wrote  the  grantors :  "Of 
course,  should  I  ever  get  out  of  the  property  more 
than  the  church  dues,  of  which  I  am  simply  the  U  us- 
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tee,  it  will  be  competeot  to  consider  ^onr  rights  and 
dues  In  the  matter. "  The  attorney  who  drew  the 
deed  testified  that  heanderstood  that  it  was  agreed 
that  the  deed  should  be  held  to  be  a  mortgage, 
but  his  partner  and  his  clerk  testified  that  the  con- 
Tevance  was  intended  as  a  final  settlement  of  the 
indebtedness.  Held,  that  the  evidence  was  not 
sufficient  to  prove  that  the  deed  was  a  mortgage. 

Error  to  district  court,  Arapahoe  county. 

In  1876  John  F.  Spalding,  aa  bishop,  was 
the  owner  of  five  promissory  notes  given  by 
John  Armor,  aggregating  $8,380,  besides  in- 
terest at  the  rate  of  18  and  20  per  cent,  per 
annum.  These  notes  were  secured  by  trust- 
deeds  upon  the  lots  in  dispute.  Subsequently 
an  absolute  deed  was  given  by  Armor  to 
Spalding,  aa  bishop,  covering  the  Incumbered 
premises.  Spalding  at  once  took  exclusive 
possession,  and  has  since  paid  all  taxes,  in- 
surance, and  other  expenses.  The  promis- 
sory notes  held  by  Spalding  were  delivered  to 
Armor,  but  at  the  commencement  of  this  suit 
no  cancellHtion  of  the  trust-deeds,  securing 
the  same,  appeared  of  record.  At  tlie  time 
the  said  alisolute  deed  was  given,  the  property 
covered  thereby  was  not  worth,  in  ttie  market, 
the  full  aggregate  amount  of  the  notes,  to. 
getber  with  interest.  At  the  present  time  its 
value  is  estimated  to  be  from  $75,000  to 
$100,000.  PlaintifTs  in  error,  as  the  heirs  of 
said  Armor,  brought  suit  in  the  court  below 
to  recover  the  premises  in  question,  upon  the 
theory  tliat  Spalding  held  them  as  mortgagee. 
Prior  to  the  commencement  of  suit  they 
offered  to  pay  him  the  aggregate  amount  of 
indebtedness,  together  with  interest  to  that 
time,  and  demanded  the  carrying  out  of  the 
foregoingalleged  mortgage  agreement.  Their 
tender  and  demand  were  refused.  The  an- 
swer, after  speciHcally  denying  the  allegations 
of  the  complaint,  in  so  far  as  that  pleading 
alleged  a  trust  or  mortgage,  averred  an  ab- 
solute sale.  It  also  pleaded  additional  de- 
fenses, which,  however,  need  nut  be  stated. 
A  replication  was  filed,  duly  traversing  the 
material  new  matter  set  up  iu  the  answer. 
The  ciiuse  was  tried  to  the  court,  and  upon 
the  evidence  and  pleadings  a  decree  was  ren- 
dered dismissing  the  complaint.  To  reverse 
that  decree  the  present  writ  of  error  was  sued 
out. 

Wells,  McNeal  <t  Taylor  and  Enos  Miles, 
for  plaintiffs  in  error.  iS.  C.  Hinsdale  and 
J.  L,  Jerome,  for  defendants  in  error. 

Helm.  C.  J.  The  complaint  in  the  case  at 
bar  avers  that  the  absolute  deed  given  by  John 
Armor  to  Spalding,  as  bishop,  coupled  with 
the  alleged  parol  agreement  existing  at  the 
time  of  its  execution,  constituted  a  mortgage. 
But  in  pleading  the  conditions  of  the  defeas- 
ance it  declares  that  Spalding  was  not  only  to 
take  possession  of  the  property  under  the  deed, 
"hold  the  same  in  trust,  collect  all  rents 
and  profits,  pay  all  taxes  and  expenses, "  but 
also  that  "when  it  so  enhanced  in  value  that 
it  could  be  sold  so  as  to  leave  Armor  a  surplus, 
Spalding  should  sell,  satisfy  his  indebtedness, 
and  pay  the  overplus  to  Armor,  his  heirs  or  i 
assigns,  on  a  reasonable  request."    There 


was  no  provision  that  the  title  should  in  any 
event  be  restored  to  Armor.  It  was  conveyed 
to  Spalding  with  authority  to  sell.  This  fact 
is  somewhat  inconsistent  with  the  theory  of 
a  mortgage;  for  in  mortgages  the  defeasance 
ordinarily  provides  that  upon  payment  of  the 
debt  title  to  the  premises  incumbered  shall 
revert  to  the  mortgagor.  Lance's  Appeal,. 
112  Pa.  St.  456,  4  Atl.  Rep.  375;  Hoffoaan  v. 
Mackall,  64  Amer.  Dec.  687;  Reece  v.  Allen, 
48  Amer.  Dec.'  336.  The  averments  under 
consideration  are  more  analogous  to  the  con- 
ditions of  an  express  trust.  Thus  regarding 
the  transaction,  however,  it  is  obvious  that 
the  action  must  fail.  The  conditions  of  the 
alleged  trust  not  being  written,  its  enforce- 
ment is  inhibited  by  the  statute  of  frauds. 
No  bad  faith  is  averred  on  the  part  of  Spald- 
ing in  procuring  the  conveyance,  and  this 
case  is  not  covered  by  either  of  the  exceptions 
to  the  foregoing  statutory  requirement. 

But  counsel  for  plaintiffs  rely,  i  n  argument, 
entirely  upon  the  view  that  the  transaction 
constituted  a  mortgage,  and  that  plaintiffs, 
as  the  heirs  of  Armor,  since  deceased,  may 
a.s8ert  a  right  to  the  reconveyance  of  the  prop- 
erty upon  paymentof  the  mortgage  debt,  with 
interest.  If  their  major  premise  be  correct, 
their  conclusion  correctly  follows,  unless  the 
remedy  is  barred  by  limitation,  or  for  some 
other  reason  cannot  be  enforced.  Tlie  equita- 
ble rule  that  an  absolute  deed  may  be  shown 
by  parol  to  be  in  effect  a  mortgage  has,  in  this 
state,  received  express  legislative  recognition. 
Civil  Code,  §  261.  We  shall  assume  that  the 
mortgage  issue 'is  sufficiently  presented  by 
the  pleadings,  and  proceed  to  consider  whether 
the  evidence  sustains  plaintiffs'  theoix  It 
should  be  observed  at  the  outset  that  only 
upon  clear,  unequivocal,  and  convincing 
proofs  will  courts  of  equity  construe  an  abso- 
lute deed  to  be  in  effect  a  mortgage.-  Wbitsett 
V.  Kershow,  4  Colo.  419;  lance's  Appeal, 
supra;  Gassert  v.  Bogk,  7  Mont.  585, 19  Pac. 
Rep.  281;  Jones,  Mortg.  (4th  Ed.)  §  335,  and 
cases  cited.  Plaintiffs  have  engaged  in  a 
difficult  undertaking.  They  are  to  show  a 
parol  defeasance  agreement  made  over  12 
years  prior  to  the  commencement  of  suit,  with 
an  ancestor,  who  died  soon  after  making  Che 
same,  and  upon  them  rests  the  burden  of  es- 
tablishing this  agreement  so  clearly  that  the 
mind  of  the  chancellor  shall  be  free  from  sub- 
stantial doubt.  To  maintain  the  foregoing 
issue,  and  discharge  the  resulting  bui^en, 
plaintiffs  rely  upon  the  following  proofs: 

First.  A  letter  written  October  9,  1875» 
by  Spalding  to  John  Armor.  Armor  was 
hard  pressed  for  money,  and,  aa  the  dos- 
ing paragraph  of  the  letter  sympathizingiy 
declares,  in  "perplexity  and  distress."  He 
was  seeking  relief,  not  through  the  giving 
of  an  absolute  deed  to  Spalding,  but  by 
urging  the  latter  to  release  some  part  of 
the  premises  covered  by  the  five  trust-deeds, 
then  securing  as  many  notes  of  Armor  given 
or  assigned  to  Spalding,  as  bishop.  The  let- 
ter in  question  was  written  in  response  to  this 
urgent  appeal    Spalding  therein  speaks  of 
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having  consulted  with  Mr.  Eountze  and  other 
friends  regarding  the  matter,  and  declines  to 
grant  the  request.  It  is  trne  he  says  inci- 
dentally: "Of  conrse,  should  I  ever  get  out 
of  the  property  more  than  the  church  dues,  of 
which  I  am  simply  the  trustee,  it  will  be  com- 
petent to  consider  your  rights  and  dues  in  the 
matter;  but  I  fear  that  we  sliall  have  to  wait 
for  some  years,  and  the  interest  of  the  money 
will  more  than  cover  any  enhancement  in 
value. "  But  while  the  letter  speaks  of  "dos- 
ing np  the  matter,"  and  refers  Armor  to 
Sayre  for  that  purpose,  no  terms  of  settlement 
are  specified.  Tliis  letter  was  written  over 
14  months  prior  to  the  execution  of  the  abso- 
lute deed.  It  is  not  in  any  way  connected 
therewith  by  extrinsic  evidence,  and  there  is 
nothing  to  show  that  it  was  mentioned  or 
thought  of  when  the  deed  was  given.  But, 
even  if  coupled  with  the  transaction,  it  affords 
little  aid  to  plaintiffs'  case.  The  declaration 
that  in  the  unexpected  contingency  of  a  sale 
and  surplus  it  would  t)e competent  to  consider 
Armor's  rights  and  dues  in  the  matter  is  not 
an  agreement  to  pay  over  the  surplus,  nor 
does  it  indicate  the  existence  of  such  an 
agreement.  It  shows,  at  most,  a  disposition 
on  the  part  of  Spalding  to  favor  Armor  within 
legal  and  reasonable  bounds. 

Second.  A  conversation  between  two  of  the 
plaintiffs  and  Spalding  in  1888,  after  demand 
had  been  made  for  a  reconveyance  of  the  prop- 
erty. In  this  conversation,  it  is  claimed  that 
when  asked  whether  a  parol  agreement  was 
not  made  with  the  elder  Armor  at  the  time 
the  deed  was  given,  providing  for  an  ultimate 
sale  and  repayment  to  him  or  his  heirs  of  the 
overplus  after  liquidation'of  the  indebtedness, 
Spalding  hesitated  and  then  answered:  "  Well, 
the  moneys  that  your  father  used  belonged  to 
eastern  trusts,  and  whatever  I  might  have 
said  would  not  have  made  any  difference. " 
Spalding,  in  his  testimony,  declares  that  there 
was  not  the  slightest  hesitation  in  answering. 
He  does  not  squarely  deny  having  used  the 
foregoing  or  similar  language,  but  asserts  tliat 
he  at  once  positively  and  persistently  insisted 
that  the  transaction  was  an  absolute  sale.  So 
the  alleged  hesitancy  and  equivocation  are 
evidenced  only  by  the  testimony  of  two  deep- 
ly interested  witnesses,  while  their  existence 
is  disputed  by  defendant,  who  acted  through- 
out the  entire  proceedings  solely  as  a  trustee 
for  others.  Besides,  in  his  letter  inviting  this 
very  interview,  Spalding  expressly  declares 
that  he  was  compelled,  much  against  his  will, 
to  take  the  property  for  the  debts;  also,  that 
Armor  begged  him  not  to  foreclose,  "for  in 
that  event  he  [Armor]  might  have  been  held 
for  a  large  amount  over  and  above  the  pro- 
ceeds of  sale,  and  judgment  obtained  against 
him."  This  letter  was  offered  in  evidence  by 
plaintiffs,  and  fairly  corroborates  Spalding's 
declarations  on  the  witness  stand.  If,  at  the 
interview,  as  in  the  letter,  he  maintained 
that  the  deed  represented  an  absolute  sale,  a 
plausible  explanation  of  the  statemenljmput- 
ed  to  him  would  be  that  like  his  other  sugges- 
tion in  the  letter,  that  a  suit  could  only  be, 


settled  in  the  supreme  court  of  the  United 
States,  it  was  legal  advice  volunteered  upon 
the  doubtful  hypothesis  tiiat  even  if  he  had 
made  oral  concessions  the  real  parties  in  in- 
terest would  not  be  lx>und  thereby. 

Third.  The  part  we  have,  for  convenience, 
italicized,  of  the  following  extract  from  the 
absolute  deed  under  consideration:  "In  trust, 
however,  for  the  use  of  the  said  Protestant 
Episcopal  Church,  with  poxoer  to  the  said 
party  of  the  second  part,  or  his  successor  in 
offiee,  at  will,  to  convey  the  same,  either  with 
or  without  warranty,for  sxush  sum  and  price, 
and  upon  such  terms  and  conditions,  as  to 
him,  or  any  of  his  successors  in  offlae,  shall 
seem  Jit;  the  proceeds  of  any  such  sale  or  con- 
veyance to  t)e  held  in  trust  for  the  same  ob- 
ject and  purpose  above  expressed."  The 
purpose  of  expressly  providing  thrit  Spalding 
might  sell  the  premises  conveyed  is  explained 
by  the  extract  itself.  Il  is  evident  from  the 
languHge  employed  that  the  provision  had 
reference  to  the  position  of  Spalding,  as  trus- 
tee of  church  property.  He  took  title  in  his 
trust  capacity,  and  caused  the  deed  to  be 
so  drawn  that  no  embarrassment  would  fol- 
low in  reselling,  and  reinvesting  the  proceeds. 
That,  in  any  event.  Armor  was  not  to  be  the 
beneficiary,  clearly  appears  by  the  concluding 
clause  of  the  quotation,  which  provides  that 
the  proceeds  are  to  be  held  in  trust  for  the 
"purpose  above  expressed,"  i.  e.,  for  the  use 
of  the  Protestant  Episcopal  Church. 

Fourth.  A  certain  indorsement  upon  one 
of  the  promissory  notes.  It  appears  that  an 
item  of  $38.05  interest  was  credited  upon  one 
of  the  Armor  notes  by  Spalding  on  December 
23,  1876.  It  v/m  be  remembered  that  the 
deed  in  question  bears  date  December  18, 
1876,  and  plaintiffs  argue  that  this  credit 
indicates  thut  Armor's  interest  in  the  prop- 
erty did  not  terminate  with  the  giving  of  the 
instrument.  The  complaint  avers,  and  the 
answer  does  not  deny,  that  the  conveyance 
was  executed  and  delivered  on  December  13th. 
Moreover,  it  is  true  that  unacknowledged  in- 
struments of  the  kind  may  nevertheless  be 
effectual  in  passing  title.  Biit  counsel  for 
defendant  insist  that  especially  since  this  is  a 
suit  in  equity,  the  following  circumstances 
may  be  considered:  The  deed  itself,  which 
was  received  in  evidence  without  objection  or 
limitation,  sliows  that  it  was  not  acknowl- 
edged or  filed  for  record  until  upwards  of 
three  weeks  after  its  date,  and  more  than  two 
weeks  after  the  credit  mentioned  was  given. 
Counsel  urge  that  from  this  circumstance  the 
inference  maybe  fairly  drawn  that  the  trans- 
action represented  by  the  deed  was  not  final- 
ly closed  till  January  12th,  the  date  of  ac- 
knowledgment and  recording.  The  matter 
Is  not  of  suflScient  importance  to  warrant  a 
discussion  of  the  question  of  practice  involved, 
and  we  shall  leave  it  with  tlie  single  remark, 
that  if  counsel's  view  be  correct,  the  supposed 
discrepancy  arising  from  the  indorsement  of 
interest  entirely  disappears. 

Fifth.  That  the  trust-deeds  originally.giv- 
en  to  secure  the  notes  have  never  been  re- 
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leased  upon  the  county  records.  Spalding, 
as  bishop,  was  the  real  owner  of  these  instru- 
ments, and  Armor's  deed  in  fact  merged  in 
him  the  entire  ownersliip  of  the  property. 
Though  the  notes  were  canceled,  it  was  im- 
prudent, perhaps,  to  permit  this  seeming 
cloud  to  remain  of  record.  Bat  until  an  at- 
tempt to  convey,  the  impor^tnce  of  a  formal 
release  might  not  occur  to  any  bnt  a  legal 
mind.  The  circumstance  in  question,  there- 
fore, possesses  no  great  signiQcance. 

Sixth  and  last.  The  testimony  of  Alfred 
Sayre.  Mr.  Sayre  acted  as  the  attorney,  ad- 
vising with  Armor  and  Spalding  concerning 
their  matters.  He  gives  his  recollection  of 
the  conversations  that  took  place  in  his  ofiSce 
between  the  parties  about  the  time  of  the  ex- 
ecution of  the  instrumeut.  He  does  not  un- 
dertake to  relate  these  conversations;  but, 
after  giving  the. substance,  which  strongly 
corroborates  plaintifC's  theory,  he  concludes 
with  the  declaration,  that  he  "had  no  moral 
doubt  that  an  equity  of  redemption  or  right 
to  the  surplus  rested  in  Armor."  This  is 
tlie  most  cogent  evidence  produced  by  plain- 
tiffs; but  in  considering  it  we  should  re- 
member that  Mr.  Sayre  was  an  attorney  in 
active  practice,  carrying  in  bis  mind  a  multi- 
tude of  transactions;  that  upwards  of  18 
years  have  elapsed  since  the  occurrence,  and 
during  that  time  his  attention  has  never  be- 
fore been  directed  to  the  matter ; '  that  he  now 
admits  bis  inability  to  recall  speciflcally  the 
conversations;  and  that  his  impressions, 
which  constitute  part  of  his  testimony,  are 
not  competent.  But  Mr.  Sayre's  recollec- 
tion and  impressions  on  the  subject  are  dif- 
ferent from  those  of  Messrs.  Wright  and  Je- 
rome. The  former  was  Mr.  ^lyre's  law 
partner;  the  latter  was  then  a  clerk  In  the 
office.  Both  were  present  when  the  deed  was 
made;  both  heard  oonvei-sations  between 
Spalding  and  Armor  in  connection  therewith. 
Their  recollections  and  impressions  of  these 
conversations  are  to  the  effect  that  the  deed 
was  delivered  and  accepted  in  final  settle- 
ment of  the  notes,  and  as  a  full  discliarge  of 
the  indebtediiess  represented  thereby. 

Fairly  weighing  the  foregoing  proofs  alone, 
in  the  light  of  sunounding  circumstances, 
the  burden  assumed  by  plaintiffs  is  not  dis- 
charged. It  cannot  be  said  that  the  exist- 
ence of  a  mortgage  is  so  established  as  to  re- 
lieve the  mind  of  a  chancellor  from  substan- 
tial doubt.  But  the  testimony  of  Spalding  is 
strongly  corroborated  by  the  following  cir- 
cumstances, as  yet  unconsidered:  The  prom- 
issory notes  were  evidently  delivered  back  to 
Armor  when  the  deed  was  executed.  Plain- 
tiffs themselves  produced  these  notes  at  the 
trial.  There  is  nothing  in  the  record  show- 
ing or  tending  to  show  that  new  ones  were 
given.  Had  the  transaction  been  in  reality 
8  mortgage,  Spalding  would,  in  all  probabil- 
ity, either  have  kept  the  original  notes,  or 
have  insisted  upon  the  execution  in  lieu 
thereof  of  a  new  Instrument,  conditioned  ac- 
cording to  the  terms  of  the  defeasance,  and 
specifying  the  rate  of  interest.    The  defeas- 


ance condition  of  the  alleged  mortgage  is 
highly  unreasonable.  Spalding  is  required 
thereby  to  hold  the  mortg^ed  property  on- 
til  such  time  as  its  enhancement  in  value 
will  enable  him  to  sell  it  and  leave  the  sur- 
plus for  the  mortgagor.  He  cannot  sell,  ap- 
ply the  proceeds  to  the  discharge  pro  tant» 
of  the  indebtedness,  and  forgive  the  balance 
thereof;  he  cannot  even  make  the  sale  when 
there  has  been  sufficient  increase  of  value  to 
wholly  liquidate  his  debt  with  interest;  be 
must  wait  until  such  time  as  its  enhance- 
ment will  leave  a  surplus  for  Armor;  how 
much  of  a  surplus  does  not  appear,  tlie 
amount  thereof  being  wholly  unmentioned. 
No  date  is  fixed  for  the  payment,  or  even  ma- 
turity of  the  principal  debt,  though,  when 
the  deed  was  given,  the  original  n(^es  were 
all  past  due.  There  was  no  certainty  that 
the  property  would  ever  so  enhance  in  value 
as  to  pay  the  debt,  with  accumulating  inter- 
est, to  say  nothing  of  a  surplus.  According 
to  the  complaint,  as  a  matter  of  fact,  there 
could  have  been  no  surplus  until  more  than 
10  years  had  expired.  The  alleged  arrange- 
ment is  devoid  of  business  characteristics. 
It  is  such  sn  arrangement  as  no  man  of  or- 
dinary prudence  would  be  likely  to  make  In 
conducting  his  personal  afEalrs.  It  is  such 
an  arrangement  as  the  law  would  be  ex- 
tremely loath  to  sanction  when  made  by  a 
trustee  in  the  management  of  a  trust-estate. 
In  view  of  the  foregoing  conclusion,  it  Is 
unnecessary  for  us  to  consider  the  d^enses 
based  upon  statutes  of  limitation.  We  shall  not 
further  prolong  this  opinion  by  discussion 
thereof.  The  judgment  of  the  district  court 
is  affirmed. 


(14  Colo. 
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(SuprwiM  Coitrt  q/°  Colorado.    Feb.  8S,  1890.) 

ATTAOHinHT— Appbai/-Bohi>— Wbrtu  Pboxisb 
TO  Pat  HoiraT. 
An  appeal-bond  oondltloned  tbst  If  defend- 
ant shall  duly  proseoate  his  appeal,  and  pay  th» 
Judgment  in  case  the  same  shall  be  afflrmod,  tben 
the  obliratioa  shall  be  void,  otherwise  it  shall  re- 
main InittU  force,  ia  not  a  written  instrument  for 
the  direct  payment  of  money,  within  the  meaning  of 
Code  Civil  Proo.  Colo.  |  m,  snbd.  li,  which  pro- 
vides that,  "in  all  actions  brought  nponoTeran* 
promissory  notes,  bills  of  exchange,  other  writtea 
inatruments  for  the  direct  payment  of  money,  and 
upon  book-accounts,  the  creditor  may  have  a  wilt 
01  attachment  isBued. " 

Commissioners'  decision.  Appeal  from  dis- 
trict Qourt,  Arapahoe  county. 

W.  T.  Hughes,  for  appeUant.  R.  8.  Mor- 
rUon,  for  appellees. 

Fattison,  C.  It  appears  from  the  abstract 
of  record  and  arguments  in  this  case  that  on 
April  27..  1885,  appellant  recovered  a  Judg- 
ment against  Job  C.  HcClellan,  one  of  the 
appellees,  for  the  sum  of  94.487  and  costs. 
From  this  judgment  an  appeal  was  taken  and 
an  appeal-bond  Sled,  with  the  other  appelleea 
as  sureties,  which  contained  the  following 
condition:  "Now,  if  the  said  Job  G.  McClel- 
lan  shall  duly  prosecute  said  appeal,  and. 
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moreover,  pay  the  amount  of  said  judgment, 
costs,  interests,  and  damages,  rendered  and 
to  be  rendered  against  said  Job  C.  McClellan, 
in  case  the  said  judgment  shall  be  aflSrmed 
by  the  said  supreme  court,  then  the  above 
obligation  to  be  null  and  void,  otherwise  to 
remain  in  full  force  and  virtue."  On  April 
9,  1886,  the  appeal  was  dismissed  for  failure 
to  file  transcript,  etc.  Thereupon  this  action 
was  brought  upon  the  appeal-bond,  and  an  at- 
tachment issued.  Motion  was  made  to  quash 
the  writ  because  "(1)  no  attachment  lies  up- 
on an  appeal-bond;  (2)  an  appeal-bond  is  not 
a  written  instrament  requiring  the  direct 
payment  of  money."  The  court  sustained 
the  motion,  and  dissolved  the  attachment. 
From  this  order  this  appeal  was  taken. 

The  sole  question  to  be  determined  by  this 
court  is  whether  an  appeal-bond  containing 
the  condition  above  recited  is  a  written  in- 
strument for  the  direct  payment  of  money, 
within  the  meaning  of  subdivision  14  of  sec- 
tion 92  of  the  Code  of  Civil  Procedure.  Ap- 
pellant contends  that  the  provision  cited  was 
borrowed  from  California,  and  the  supreme 
court  of  that  state  has  decided  an  attachment 
will  issue  in  aid  of  a  suit  brought  upon  an 
appeal-bond.  He  invokes  the  principle  that 
whenever  a  statute  is  adopted  from  another 
state  the  construction  given  to  that  statute  by 
the  courts  of  that  state  is  also  adopted.  The 
principle  is  correct,  as  a  general  rule,  (Steb- 
bins  v.  Anthony,  5  Colo.  348;) but  the  prem- 
ises upon  which  appellant  predicates  his 
proposition  are  erroneous.  The  14th  subdi- 
vision of  section  92  of  the  Code  was  enacted 
in  1881  as  an  amendment  to  the  original 
statute.  It  created  a  new  substantive  cause 
for  attachment  It  reads  as  follows:  "In  all 
actions  brought  upon  overdue  promissory 
notes,  bills  of  exchange,  other  written  instru- 
ments for  the  direct  payment  of  money,  and 
upon  book-accounts,  the  creditor  may  have  a 
writ  of  attachment  issued  upon  complying 
with  the  provisions  of  this  section."  The 
provision  of  the  California  Code,  -to  which 
reference  is  made,' reads  as  follows:  "In  an 
action  upon  a  contract,  express  or  implied, 
for  the  direct  payment  of  money,  where  the 
contract  is  made  or  is  payable  in  this  state, " 
etc.  Harst.  Pr.  §  538.  The  language  of  the 
two  sections  is  in  no  sense  similar.  The 
California  provision  applies  to  all  contracts 
for  the  direct  payment  of  money,  whether 
written  or  unwritten,  express  or  implied. 
The  Colorado  provision  applies  only  to  writ- 
ten contracts,  and  specitically  mentions  such 
contracts  as  overdue  promissory  notes,  bills 
of  exchange,  other  written  instruments  for 
the  direct  payment  of  money,  etc.  Clearly, 
this  provision  cannot  be  said  to  have  been 
adopted  from  California.  The  question  of 
construction,  therefore,  is  an  original  one. 
The  meaning  of  the  words  "other  written  in- 
struments for  the  direct  payment  of  money" 
should  ba  construed  in  connection  with  the 
context.  Other  instruments  are  specitically 
mentioned.  It  Is  clear  that  the  statute  was 
intended  to  apply  to  instruments  of  the  nat- 


ure of  those  specially  mentioned.  Such 
instrumeots  are  overdue  promissory  notes 
and  bills  of  exchange.  These  are,  manifest- 
ly, instruments  for  the  direct  payment  of 
money.  The  payment  provided  for  is  abso- 
lute and  unconditional  In  other  words,  it 
is  direct.  In  this  case  the  obligation  assumed 
by  the  sureties  was  not  direct,  but  collateriil. 
They  could  be  charged  only  upon  failure  of 
the  principal  to  pay.  If  he  failed  to  pay  the 
judgment  appealed  from,  if  affirmed  by  this 
court,  then  there  would  be  a  breach  of  the 
condition  of  the  bond  upon  which  a  cause  of 
action  might  be  predicated.  Commenting  up- 
on this  section  in  the  case  of  People  v.  Boy- 
Ian,  25  Fed.  Bep.  594,  Hallett,  J.,  says' 
"In  respect  to  the  manner  of  payment,  prom- 
issory notes  and  bills  of  exchange  are  dis- 
tinguishable from  many  other  contracts,  in 
that  they  are  for  a  definite  sum  of  money, 
payable  absolutely  at  a  specified  time.  Upon 
the  principle  noscitur  a  sociia,  the  '  other  in- 
strument '  mentioned  in  the  statute  should  be 
of  the  class  of  promissory  notes  and  bills  of 
exchange,  in  respect  to  the  quality  of  direct 
payment.  Inasmuch  as  the  word  'overdue,' 
in  the  statute,  is  applicable  to  the  other  in- 
struments as  well  as  to  promissory  notes  and 
bills  of  exchange,  such  instruments  must  be 
of  a  character  to  become  overdue,  and  an  in- 
strument of  that  character  must  be  for  a  fixed 
sum,  payable  absolutely  at  a  time  specified." 
That  action  was  brought  upon  an  adminis- 
trator's bond,  and  it  was  expressly  held  that 
such  bond  was  not  an  instrument  in  writing 
for  the  direct  payment  of  money.  It  is  true 
that  the  condition  of  an  administrator's  bond 
is  not  the  same  as  that  of  an  appeal-bond,  yet 
the  reasoning  of  Judge  Hallett  in  the  case 
cited  is  clearly  applicable  to  this  case. 

Appellant  relies  principally  on  the  case  of 
Hathaway  v.  Davis,  33  Cal.  162.  By  a  di- 
vided court  it  was  held  that  "an  undertaking 
on  appeal  is  an  express  contract  for  the  direct 
payment  of  money,  in  the  sense  of  the  stat- 
ute in  relation  to  attachments. "  The  opin- 
ion of  the  majority  of  the  court  is  vague  and 
unsatisfactory.  In  a  dissenting  opinion, 
Sawter,  J.,  uses  the  following  language: 
"This  appears  to  me  to  l)e  an  undertaking 
that  another  party  shall  pay,  and  not  that  the 
party  himself  will  pay.  There  is  no  promise 
that  the  defendants  themselves  will  pay  any 
money  at  all,  and  consequently  no  contract 
on  their  part  for  the  direct  payment  of  mon- 
ey. On  a  failure  of  the  appellants  in  the  suit 
to  pay  in  accordance  with  the  terms  of  the 
undertaking,  there  is  a  breach,  it  is  true,  and 
the  party  to  the  undertaking  is  liable  for 
damages  for  the  breach.  But  the  liability  is 
strictly  for  damages,  and  not  on  his  own  con- 
tract that  he  himself  will  pay  money.  For 
these  reasons,  I  think  there  was  no  contract, 
express  or  implied,  on  the  part  of  the  defend- 
ant, for  the  direct  payment  of  money,  within 
the  meaning  of  the  attachment  law,  and  that 
an  attachment  is  unauthorized."  This  rea- 
soning is  clear  and  convincing,  and  clearly 
applicable  to  the  case  at  bar.    The  order  of 
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the  court  dissolving  tlie  attachment  was  cor- 
rect.   Tlie  order  is  affirmed. 

Reed  and  Richmond,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(83  Cal.  583) 

In  re  Moore's  Estate.  (No.  13,139.) 
{Supreme  Court  of  CaUfomia.  Api-ll  26, 1890.) 
Administrator— Removal— BuRDBN  of  Proop. 
1.  Code  Civil  Proo.  Cal.  SJ  1436-1440,  provides 
that  whenever  a  judge  of  a  superior  court  has  rea- 
son to  believe,  from  knowledge  or  information,  that 
any  administrator  has  long  neglected  to  perform 
any  act  as  administrator,  he  must,  by  an  order  en- 
tered upon  the  minutes  of  the  court,  suspend  the 
powers  of  such  administrator  until  the  matter  is 
investigated,  and  If,  after  notice  given,  he  fails  to 
appear,  or,  if  appearing,  '*tbe  court  is  satisfied 
that  there  exists  cause  for  his  removal,  his  letters 
must  be  revoked. "  Held,  that  an  administrator 
cannot  be  removed  simply  because  his  administra- 
tion has  been  continued  for  16  years.  Such  fact, 
alone,  does  not  overcome  the  legal  presumption  of 
faithful  performance  of  ojBcial  duty. 

.2.  In  such  case,  it  is  error  to  refuse  to  allow  the 
administrator  to  show  that  for  10  years  preceding 
the  trial  the  estate  was  involved  in  litigation  which 
was  not  commenced  by  him,  and  which  resulted 
in  no  injury  to  the  estate. 

In  bantc.  Appeal  from  superior  court, 
BantaCruzcounty;  Phil W. KffrsER,  Judge. 

Petition  for  the  removal  of  Thomas  W. 
Moore,  administrator  of  Williaui  H.  Mpore. 
For  former  reports  see  9  Pac.  Rep.  164,  315, 
and  20  Pac.  Rep.  558.  Code  Civil  Proc.  Cai. 
§§  1436-1440,  provide  that  "whenever  a 
judge  of  a  superior  court  has  reason  to  be- 
lieve, from  his  own  knowledge  or  from  credi- 
ble information,  that  any  executor  or  admin- 
istrator •  •  •  has  long  neglected  to  per- 
form any  act  as  such  executor  or  administra- 
tor, he  must  by  an  order  entered  upon  the 
minutes  of  the  court,  suspend  the  powers  of 
such  executor  or  administrator  until  the  mat- 
ter is  investigated ;"  and  if,  after  notice  given, 
be  fails  to  appear,  or,  if  appearing  "the  court 
is  satisfied  that  tliere  exists  cause  for  bis  re- 
moval, his  letters  must  be  revoked." 

Hall  &  Rodgers,  (  Warren  Olney,  of  coun- 
sel,) for  appellant.  C  B.  Younger,  for  re- 
spondent. 

Paterson,  J.  The  appellant,  Thomas  W. 
Moore,  was  appointed  administrator  of  the 
estate  of  William  H.  Moore,  deceased,  March 
4,  1872.  On  February  7, 1882,  a  petition  was 
filed  by  the  widow  of  deceased,  asking  the 
court  to  remove  the  administrator  from  his 
office  on  the  grounds  tliathe  was  incompetent 
to  act  as  administrator  of  the  estate,  and  tliat 
he  had  neglected  to  have  his  accounts  settled 
by  the  court,  and  had  failed  to  turn  over  cer- 
tain property  which  liad  been  set  apart  as  ex- 
empt from  administration.  On  September 
19,  1883,  the  court  denied  the  petition.  The 
widow  thereupon  appealed;  and  on  January 
27,  1886,  this  court  dismissed  the  appeal  on 
the  ground  that  an  order  refusing  to  remove 
an   administrator  was  not  appealable.    68 


Cal.  394,  9  Pac.  Rep.  815.  On  March  16, 
1883,  the  widow  asked  the  court  below  to  ap- 
point her  administratrix  of  the  estate,  on  the 
ground  that  Tliomas  W.  bad  been  committed 
to  the  insane  asylum  on  April  28,  1881,  and 
that  since  that  time  no  order  had  been  made 
appointing  any  person  administrator  of  the 
estate.  The  court  denied  the  request,  and 
the  widow  again  appealed.  This  court,  on 
appeal,  held  that  the  fact  that  the  administra- 
tor had  been  sent  to  an  insane  asylum  did 
not  create  an  absolute  vacancy  in  the  a4min- 
istratorship  of  the  estate;  and,  the  application 
having  been  made  after  his  incapacity  had 
been  removed  and  he  had  again  entered  upon 
tlie  discharge  of  his  duties  as  administrator, 
the  court  properly  refused  toappoint  auother 
in  his  place.  68  Cal.  281,  9  Pac.  Hep.  164. 
On  July  14, 1887,  the  petition  before  us  here- 
in was  filed  in  the  court  below,  asking  for 
the  removal  of  the  administrator  on  the  fol- 
lowing grounds:  (1)  That  he  bad  failed  to 
pay  all  the  family  allowance,  and  refused  to 
deliver  to  the  widow  the  possession  of  prop- 
erty set  aside  for  her;  (2)  that  he  had  failed 
to  Ble  his  final  account  within  a  reasonable 
time;  (3)  that  he  had  wrongfully  prolonged 
the  administration  of  the  estate  for  the  pur- 
pose of  withdrawing  from  the  estate  the  sum 
of  S6,000  to  pay  the  widow;  (4)  that  he  bad 
used  $6,000  of  the  fund  of  the  estate  to  pay 
ofF  a  personal  obligation;  (5)  that  he  had  be- 
come mentally  and  physically  incompetent  to 
act  as  administrator;  (6)  that,  although  he 
knew  one  of  his  bondsmen  had  removed  from 
the  state,  no  additional  bond  had  been  given; 
(7)  that  be  improperly  paid  out  certain  sums 
of  money.  The  appellant  filed  an  answer  de- 
nying all  the  charges.  The  evidence  Intro- 
duced related  to  only  two  of  the  charges, 
namely,  the  first  and  the  fifth.  The  matter 
having  been  submitted  for  decision,  the  court, 
on  September  7,  1888,  filed  the  fullowinj; 
findings  and  order:  "The  said  Thomas  W. 
Moore  has  wrongfully  aud  willfully  neg- 
lected said  estate,  and  has  unnecessarily, 
willfully,  and  wrongfully  prolonged  the  ad- 
ministration of  said  estate,  to  the  great  detri- 
ment thereof.  As  conclusion  of  law,  I  find 
that  the  administrator  should  be  removed 
from  the  administration  of  said  estate,  and 
his  letters  of  administration  revoked.  Let 
an  order  be  entered  accordingly."  These 
findings  were  filed  on  September  7, 1889;  and 
upon  the  same  day  a  judgment  was  entered 
revoking  the  letters  of  administration,  and 
removing  the  appellant  from  bis  office  as  ad- 
ministrator of  the  estate. 

The  judgment  is  dearly  erroneous.  If  it 
be  conceded  that  there  is  an  allegation  in  the 
petition  upon  which  the  finding  of  the  court 
could  be  based,  there  is  not  a  word  of  evi- 
dence in  the  record  to  support  the  finding. 
The  only  evidence  offered  by  either  party  on 
the  question  of  delay  in  the  settlement  of  the 
estate  was  offered  by  appellant,  and  tended 
to  show  that  the  administration  of  the  estate 
had  been  prolonged  by  reason  of  litigation, 
for  which  the  administrator  was  not  respon- 
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sible;  but  the  court,  on  the  objection  of  re- 
spondent, excluded  it.  If  it  be  assanaed  that 
the  fact  that  the  administration  of  the  estate 
was  continued  for  16  years  without  a  final 
account,  is  sufficient,  prima  facte,  to  justii'y 
the  finding,  it  was  clearly  error  to  reject  evi- 
dence offered  by  appellant  tending  to  excuse 
the  delay  In  closing  the  estate.  To  show  un- 
avoidable delay  and  good  faith,  the  appellant 
was  entitled  to  introduce  in  evidence,  if  he 
desired  to  do  so,  every  paper  in  the  case 
which  tended  to  show  the  history  of  the  va- 
rious proceedings  had  therein,  from  their 
commencement  to  the  time  of  trial.  But, 
as  a  matter  of  fact,  it  is  apparent  that  the  is- 
sue referred  to  was  abandoned  by  the  peti- 
tioner at  the  tiial.  He  made  no  attempt  to 
prove  his  allegation.  The  burden  of  proof 
rested  on  him,  and  not  upon  the  administra- 
tor; but  he  offered  no  evidence  of  negUgence, 
or  of  injury  by  reason  of  delay.  Appellant 
liad  the  right  to  rely  upon  the  presumption 
of  fair  conduct  and  faithful  performance  of 
official  duty  until  something  was  offered  by 
the  petitioner  tending  to  overcome  it,  and 
the  mere  fact  that  the  proceeding  had  been 
pending  for  16  years  did  not  throw  upon  him 
the  duty  of  disproving  the  charge  of  negli- 
gence. 

The  court  could  not,  of  its  own  motion,  re- 
move the  administrator  without  giving  him 
an  opportunity  to  be  heard.  Sections  1436- 
1440,  Code  Civil  Froc.  Nevertheless,  this 
is  practically  what  was  done  in  this  case;  for 
not  only  was  there  no  evidence  offered  by  the 
petitioner  to  show  unnecessary  delay  in  the 
settlement  of  the  estate,  but,  as  stated  be- 
fore, the  administrator  was  not  allowed  to 
introduce  evidence  in  his  own  behalf  which, 
if  admitted,  would  have  tended  to  show  that 
for  about  10  years  the  widow  had  been  pros- 
ecuting a  claim  for  certain  suras  of  money 
alleged  to  be  due  her  as  family  allowance, 
and  that  the  litigation  had  terminated,  only 
a  few  days  before  the  trial  of  this  action,  in 
a  judgment  denying  her  petition.  It  Is  true 
this  conrt  had  on  a  former  appeal  (60  Cal. 
528)  decided  that  the  administrator  was  not 
entitled  to  have  the  $6,000  paid  in  satisfac- 
tion of  the  bond  referred  to  allowed  as  a  pay- 
ment on  account  of  family  allowance,  and  to 
that  extent  his  defense  was  not  supported; 
but  there  is  nothing  to  show  bad  faith  on  his 
part.  The  liMgation  was  not  commenced  by 
him,  and  it  resulted  in  no  injury  to  the  es- 
tate. In  Deck's  Estate  v.  Gherke,  6  Cal.  667, 
it  is  stated,  in  the  statement  of  facts,  that 
the  order  removing  the  appellant  from  the 
administration  was  made  on  an  order  to  show 
cause.  Tliat  case  is  authority  only  for  the 
proposition  that  the  appellate  court  will  in- 
terfere with  the  exercise  of  the  power  con- 
ferred upon  the  probate  judge  in  such  mat- 
ters only  where  there  has  been  gross  abuse 
of  discretion.  AH  the  cases  agree  upon  that 
matter.  Here,  there  was  no  evidence  at  all 
introduced  in  support  of  the  charge  of  wrong- 
fully prolonging  the  administration.  The 
only  theory  upon  which  the  finding  can  be 


supported  is  that  all  the  papers  Sled,  being 
matter  of  record  in  the  proceedings,  might 
be  considered  by  the  court  as  evidence  in  the 
case.  But,  when  the  appellant  applied  here 
for  an  order  for  the  insertion  in  the  bill  of 
exceptions  of  some  of  the  papers  filed  in  the 
proceedings,  the  application  was  denied  on 
the  ground  that  they  had  not  been  offered  in 
evidence.  The  fact  that  they  had  l>een  com- 
mented on  at  the  argument  was  held  not  to 
be  sufficient  to  entitle  the  party  to  have  them 
considered  as  evidence.  78  Cal.  244,  20  Fac. 
Rep.  558.  Kespondent  again  objects  to  the 
right  of  appellant  to  be  heard,  and  moves  to 
strike  out  the  bill  of  exceptions  and  to  dis- 
miss the  appeal.  On  Auxust  21,  1889,  the 
motion  to  dismiss  was,  after  argument,  de- 
nied in  department  2.  On  September  5th  the 
court  in  bank  granted  respondent  leave  to 
renew  the  motion,  which  was  done,  and,  after 
argument,  was  f^in  denied.  20  Fac.  Bep. 
558.  Upon  consideration  of  the  points  made, 
we  are  satisfied  that  the  ruling  in  this  regard 
was  correct.  The  judgment  is  reversed,  and 
the  cause  is  remanded  for  further  proceed- 
ings. 

We  concur:    Beattt,  C.  J.;   Pox,  J.; 
Thornton,  J. 


(83  Cal.  616) 

MoDamiel  v.  Cumhinos.    (No.  18,173.) 
(Supreme  Court  of  California.    March  13, 1890.) 

BASEMBNTB — DiaCHAKGB  OF  FLOOD  Wateb. 

1.  Civil  Code  Cal.  i  801,  providing  that  the 
right  of  receivlni;  water  from  or  discnarging  it 
upon  land,  and  the  rlghtof  having  water  flow  with- 
out diminution  or  disturbance  of  any  kind,  maybe 
attached  to  other  lands  aa  easements,  merely  de- 
fines the  easements,  without  prescribing  or  regu- 
lating the  mode  of  acquiring  them.  Overruling 
HcDanlel  v.  Cummings,  23  Pac.  Rep.  216. 

2.  Plaintiff  owns  land  lying  between  the  Sac- 
ramento river  and  certain  lowlands  belonging  to 
defendant  The  land  next  to  the  river  is  the  high- 
est, there  being  a  gradnal  descent  from  the  river 
bank  to  and  beyond  defendant's  land.  HelcL,  that 
plaintiff  has  no  easement  at  common  law  to  have 
the  flood  waters  of  the  river  flow  over  defendant's 
land.  DistiDguisbing  Ogbum  v.  Connor,  46  CaL 
846. 

In  bank.  On  rehearing.  For  former  opin- 
ion, see  22  Fac.  Bep.  216. 

H.  M.  Albert/,  for  appellant.  Edwin  Swiri' 
ford  and  John  T.  Harrington,  for  respond- 
ent. 

Beattt,  G.  J.  Defendant  owns  the  west 
lialf  of  a  certain  section,  No.  26.  in  Colusa 
county.  Plaintiff  owns  land  adjoining  on 
the  west.  Still  further  to  the  west,  at  a  dis- 
tance of  about  two  miles  from  plaintiff's 
land,  the  Sacramento  river  flows  from  north 
to  south.  The  land  next  the  river  is  tlie 
highest,  there  being  a  gradual  descent  from 
the  river  bank  to  and  beyond  the  land  of  de- 
fendant. When  the  river  rises  above  the 
level  of  its  banks,  as  it  generally  does  several 
times  during  every  rainy  season,  the  water 
flows  off  to  the  east  or  south-east,  across  the 
land  of  plaintiff  and  other  lands  similarly  sit- 
uated, to  aud  across  the  land  of  defendant 
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and  other  lands  in  the  same  relative  situa- 
tion. It  does  not  flow  in  any  narrow  or  de- 
fined channel  or  channels,  but  in  a  broad 
sheet,  covering  a  wide  surface.  When  the 
river  falls  below  the  level  of  the  banks  the 
overflow  cannot,  of  course,  And  its  way  di- 
rectly back  into  the  stream,  and  consequent- 
ly the  lands  near  the  river  are  drained  by  the 
spread  and  flow  of  water  towards  the  east  and 
south-east,  across  the  lower  lands,  such  as 
those  of  defendant.  Left  unobstructed  in 
their  natural  and  accustomed  flow,  these  wa- 
ters soon  pass  beyond  the  plaintiff's  lands, 
leaving  them  flt  for  cultivation.  But  recent- 
ly the  defendant,  without  intending  to  injure 
the  plaintiff,  and  acting  upon  the  bona  flde 
belief  that  be  had  the  right  so  to  do,  com- 
menced, and  was  proceeding  to  complete,  a 
levee  or  embankment  along  his  west  line, 
the  necessary  effect  of  which  will  be  to  pre- 
vent the  flood  water  from  passing  over  his 
land,  and  to  set  it  back  upon  the  plaintiff's 
land,  causing  it  to  cover  a  larger  area  there- 
of, and  to  remain  thereon  fur  a  longer  period, 
than  it  otherwise  would.  The  plainti  IT,  there- 
upon commenced  this  action  to  enjoin  the  de- 
fendant from  erecting  or  maintaining  said 
levee.  A  temporary  injunction  was  issued 
upon  the  filing  of  the  complaint.  After- 
wards, on  motion  of  the  defendant,  and  upon 
aflSdavits  showing  the  state  of  facts  above  set 
forth,  the  superior  court  dissolved  the  in- 
junction on  the  ground  that  the  defendant, 
in  erecting  and  maintaining  his  levee,  was 
acting  within  and  according  to  his  rights. 
From  this  order  dissolving  the  injunction 
plaintiff  appealed,  and  on  September  12, 1889, 
an  opinion  was  filed  by  this  court  reversing 
the  order,  upon  the  autliority  of  Ogburn  v. 
Connor.  46  Cal.  346.  See  22  Pac.  Rep.  216. 
A  rehearing  was  subsequently  granted  upon 
petition  flW  on  the  part  of  the  defendant,  in 
which  the  correctness  of  the  decision  in  Og- 
burn V.  Connor  is  assailed,  as  is  also  the  con- 
struction which  we  gave  to  section  801  of  the 
Civil  Code. 

I  think  there  can  be  no  doubt  that  we  were 
In  error  in  holding  that  section  801  of  the 
Civil  Code  gives  to  the  owner  of  higher  land 
an  easement  for  the  discharge  of  surface 
water  upon  lower  land  adjoining.  That  sec- 
tion merely  enumerates  the  different  kinds 
of  burdens  or  servitudes  upon  lands  that  may 
be  attached  aii  incident  or  appurtenant  to  the 
other  lands;  or,  in  other  words,  it  is  a  mere 
definition  of  easements  appurtenant,  and 
makes  no  pretense  of  pi'escribing  or  regulat- 
ing the  manner  of  acquiring  them.  Among 
the  other  easements  defined  are:  "(9)  The 
right  of  receiving  water  from  or  discharging 
the  same  upon  the  land.  *  ♦  ♦  (H)  The 
right  of  having  water  flow  without  diminu- 
tion or  disturbance  of  any  kind."  Undoubt- 
edly these  are  easements  which  may  exist  as 
appurtenant  or  incident  to  the  lands  of  one, 
and  as  servitudes  or  burdens  upon  the  land 
of  another,  but  the  question  here  is  not  as  to 
what  an  easement  or  a  servitude  is,  but  as  to 
bow  it  is  created,  and  when  it  attaches.    In 


the  solution  of  this  question  we  derive  no  as- 
sistance from  section  801  of  the  Civil  Code. 
That  section  is  no  more  authority  for  saying 
that  the  plaintiff  has  an  easement  for  the  dis- 
charge of  surface  water  according  to  its  nat- 
ural flow  from  his  land  to  that  of  defendant 
than  it  is  for  saying  that  he  has  any  other  of 
the  17  kinds  of  easements  enumerated;  as, 
for  instance:  "(1)  The  right  of  pasture.  (2) 
The  light  of  fishing.  (3)  The  right  of  talcing 
game.  *  •  •  (17)  Theright  of  burial." 
Uow,  then.  Is  the  existence  of  an  easement 
'  in  any  particular  case  to  be  determined?  Or- 
dinarily, an  easement  is  created  by  contract 
between  the  owners  of  different  parcels  of 
land, — ^tbat  is  to  say,  by  grant,  either  express 
or  implied;  but  with  respect  to  rights  such 
as  that  in  controversy  here,  the  question  of 
easement  or  no  easement  depends  upon  the 
law  defining  the  mutual  rights  and  obiiga^ 
tions  of  the  owners  of  land  in  the  relative 
situations  of  the  tracts  belonging  to  the  plain- 
tiff and  defendant.  What,  then,  was  the  law 
applicable  to  these  lands  at  the  date  of  their 
acquisition?  It  does  not  appear  when  either 
of  tiie  parties  acquired  his  land,  but  it  is  to 
be  presumed  it  was  subsequent  to  the  18th 
of  April,  1850,  at  which  date  it  was  enacted 
that  "the  common  law  of  England,  so  far  as 
it  is  not  repugnant  to  or  inconsistent  with 
the  constitution  of  the  United  States,  or  the 
constitution  or  laws  of  the  state  of  California, 
shall  be  the  rule  of  decision  in  all  the  courts 
of  this  state."  St.  1850.  p.  219.  This  rule 
continues  in  force.  Pol.  Code,  §  4468.  As 
there  is  nothing  in  the  constitution  of  the 
United  States,  or  in  the  oonstitution  or  stat- 
ute law  of  this  state,  to  which  the  common- 
law  rule  on  this  subject — whatever  it  may 
be— can  be  repugnant,  it  is  manifest  that  the 
whole  question  is  solved  whenever  it  is  deter- 
mined what  the  com mon-law  rule  is.  In  the 
case  of  Ogburn  v.  Connor  this  precise  ques- 
tion was  presented,  and  it  was  then  deter- 
mined tbfl^  "when  two  parcels  of  land,  be- 
longing to  different  owners,  are  adjacent  to 
each  other,  and  one  is  lower  than  the  other, 
and  the  surface  water  from  the  higher  tract 
has  been  accustomed  by  a  natural  flow  to  pass 
off  over  the  lower  tract,  tlie  owner  of  the 
lower  tract  cannot  obstruct  this  flow.  The 
owner  of  the  upper  tract  has  an  easement  to 
have  the  water  How  over  the  land  below,  and 
the  land  below  is  charged  with  a  correspond- 
ing servitude."  This,  of  course,  was  in- 
tended as  a  statement  of  the  common-law 
rule,  for  otherwise  it  could  not  have  been  the 
law  of  this  state.  But  counsel  for  respondent 
contends,  and  counsel  for  appellant  seems  to 
admit,  that  it  is  reallya  statement  of  the  rule 
of  the  Roman  civil  law,  and  that  it  is  the  ex- 
act opposition  of  the  common-law  rule.  It 
must  be  confessed  that  this  proposition  seems 
to  be  sustained  by  many  of  the  cases  cited  in 
the  briefs,  and  if  the  question  were  now  to 
be  decided  for  the  flrsttime  I  should  certainly 
find  great  difilculty  in  arriving  at  the  con- 
clusion reached  by  the  court  in  the  case  re- 
ferred to.    But  that  decision  was  rendered 
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17  years  ago,  following  a  previous  case,  not 
reported,  entitled  Castro  v.  Bailey,  and  has 
stood  unchallenged  ever  since.  Necessarily, 
it  has  become  a  rule  of  property  and  of  right 
respecting  interests  which  have  vested  during 
that  long  interval,  and  it  cannot  now  be  dis- 
turbed witliout  manifest  injustice  to  all  who 
have  acted  upon  the  faith  of  it.  If  it  be  er- 
roneous, it  must  nevertheless  be  upheld  upon 
the  principle  of  stare  decisis,  and,  so  far  as 
our  action  is  concerned,  the  rule  must  con- 
tinue to  obtain  as  it  is  there  laid  down. 

But  counsel  for  respondent,  although  orig- 
inally conceding  that  the  order  appealed  from 
must  be  reversed  unless  the  decision  in  Og- 
burn  v.  Connor  whs  repudiated,  now  contend 
that  the  cases  may  be  distinguished,  and 
that  this,  ord.er  should  be  affirmed  on  the 
principle  applied  '  in  Lamb  v.  Beclamation 
Dist.,  78  Cai.  125,  14  Pac.  Bep.  625.  In 
that  case  this  court  adopted  and  applied  to 
the  iiood  waters  of  our  large  rivers  the  prin- 
ciple laid  down  in  the  English  case  of  Rex 
T.  Commissioners,  etc.,  8  Barn.  So  C.  355, 
with  respect  to  the  waters  of  the  sea,  viz., 
that  they  are  a  common  enemy,  against  which 
every  man  has  a  right  to  defend  himself,  re- 
gardless of  the  fact  that  the  barriers  he  erects 
for  the  protection  of  his  land  may  cause  the 
flood  to  rise  higher,  or  flow  with  greaterforce 
upon  bis  neighbor.  We  think  this  is  the 
true  principle  to  apply  to  the  case  of  parties 
in  the  relative  situation  of  the  plaintiff  and 
defendant  here,  especially  in  view  of  the  pol- 
icy of  all  our  state  legislation  respecting  our 
overflowed  lands.  If  the  owner  of  the  land 
next  to  the  river  will  not,  either  by  himself  or 
In  combination  with  those  behind  him,  erect  a 
levee  on  the  bank,  he  ought  not  to  be  allowed 
to  prevent  them  from  protecting  themselves 
merely  becituse  by  so  doing  they  prevent  his 
higher  land  from  being  drained  of  the  flood 
waters  as  rapidly  as  it  otherwise  would  be. 
Because  his  land  may  be  cultivated  without 
artificial  protection,  he  ought  not  to  be  al- 
lowed to  prevent  others  from  using  proper 
means  to  make  their  lands  productive;  and 
what  is  true  of  the  owner  of  the  river  bank 
is  true  in  the  same  sense  of  each  successive 
owner  back  of  him.  It  is  the  interest  of  all 
to  combine  and  share  the  expense  of  placing 
a  levee  on  the  bank,  by  which  all  will  be  pro- 
tected; but  if  those  in  front  will  not  co-oper- 
ate with  tho;«.  behind,  and  will  do  nothing 
for  themselves,  they  must  not  be  allowed  to 
stand  in  the  way  of  those  whose  necessities 
compel  them  to  act.  There  is  no  necessary 
conflict  between  these  views,  or  the  princi- 
ples they  sustain,  and  the  decision  in  Ogburn 
V.  Connor.  That  decision  refers  to  surface 
water  having  its  sources  in  springs,  or  de- 
scending from  the  clouds  in  the  form  of  rain 
or  snow  waters;  waters,  that  is  to  say,  which 
tbeownerof  the  higher  land  cannot  keep  out 
by  any  practicable  means.  It  does  not  apply 
to  flood  waters  which  the  owner  of  the  higher 
land  can  restrain  by  the  same  means  em- 
ployed by  his  neighbor.  In  this  case  it  does 
not  appear  that  defendant's  dam  will  cause 


the  plaintiff  any  Injury  by  holding  back  the 
rain-water  falling  on  his  land,  or  any  water 
except  the  overflow  of  the  Sacramento  river. 
As  against  that,  we  think  the  defendant  Is  en- 
titled to  protect  himself,  and  tiiat  the  plain- 
tiff, if  he  finds  it  necessary,  may  do  the  like. 
Order  affirmed. 

"We  concur:    Paterson,  J.;  Shabpstein, 
J. ;  Fox,  J. ;  McFarland,  J. 


(83  Cal.  561) 
Stephens  et  oZ.  v.  Parbish  et  al.    (No. 
13,505.) 
(Supreme  Court  of  California.    AprU  16, 1890.) 
Plbadinq— Vbkifioatiok — Attobney. 
The  veriflcationof  a  complaint  by  plaintiffs' 
attorney,  which  states  that  plaintiffs  are  absent 
from  the  county  where  the  attorney  resides,  is  suffi- 
cient, nnder  Code  Civil  Proc.  Cal.  f  446,  which  pro- 
vides that  a  pleading  may  be  verified  by  the  attor- 
ney when  "the  parties  are  absent  from  the  county 
where  the  attorney  resides, "  but  requires  him  to 
"set  forth  in  the  affidavit  the  reasons  why  it  is 
not  made  by  one  of  the  parties. " 

In  bank.  Appeal  from  superior  court, 
San  Diego  county;  John  R.  Aitken,  Judge. 

Collier  dk  Haines,  8haw  tfe  Holland,  and 
Parrish,  Mossholder&  Lewis,  for  appellants. 
/.  B.  Mannix  and  Branson,  Wilson  dk 
Lamme,  for  respondents. 

Fox,  J.  The  only  point  made  on  this  ap- 
peal is  as  to  the  snfliciency  of  the  verittcation 
of  the  complaint.  It  reads  as  follows:  "State 
of  California,  county  of  San  Diego — ss. :  J. 
B.  Mannix,  being  duly  sworn,  says  that  he 
is  the  attorney  for  the  plaintiffs  in  the  above- 
entitled  action;  that  he  resides  in  the  said 
county  of  San  Diego;  that  the  plaintiffs  are 
absent  from  the  said  coanty;  that  he  has 
read  the  foregoing  complaint,  and  knows  the 
contents  thereof,  and  that  the  same  is  truey 
of  his^own  knowledge,  except  as  to  matters 
which  are  therein  stated  on  bis  information 
or  belief,  and  as  to  those  matters  he  believes 
it  to  be  true.  .T.  B.  Mannix.  Subscribed 
and  sworn  to  before  me  this  4th  day  of  April, 
1889.  Thomas  HiaaiNS,  Notary  Public. 
[Seal.]"  Section  446  of  the  Code  of  Civil 
Procedure  provides  that,  "  where  a  pleading, 
is  verified,  it  must  be  by  the  affidavit  of  a 
party,  unless  the  parties  are  absent  from  the 
county  where  the  attorney  resides,  or  from 
some  cause  unable  to  verify  it,  or  tl>e  facts 
are  within  the  knowledge  of  his  attorney  or 
other  person  verifying  the  same.  When  the 
pleading  is  verified  by  the  attorney,  or  any 
other  person  except  one  of  the  parties,  he 
must  set  forth  in  the  affidavit  the  reasons 
why  it  is  not  made  by  one  of  the  parties. " 
The  verification  in  this  case  is  made  by  the 
attorney,  and  distinctly  sets  forth  the  first  of 
the  conditions  which  authorize  the  making 
of  it  by  some  person  other  than  a  party, ^ 
that  the  plaintiffs  are  absent  from  the  county 
in  which  the  attorney  resides.  This  is  the 
only  one  of  the  conditions  under  which  the 
law  excuses  the  making  of  the  verification 
by  a  party  that  is  given  in  the  affidavit,  and 
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is  alone  sufflclent  for  the  purpose.  K^o  addi- 
tional force  could  be  given  to  it  by  adding 
tliat  it  is  for  that  retisou  that  the  verification 
is  made  by  the  attorney.  The  best  of  the  stat- 
utory reasons  is  given.  We  see  no  occasion 
to  say  more  on  the  subject  than  is  said. 
Judgment  a£Brmed. 

We  concur:    Beattt,  C.  J. ;  Shabpstein, 
J.;  McFakland,  J.;  Paterson,  J. 


(83  Cal.  S79) 

MOTLB  et  al.  «.  Landers  et  al.    (No. 

11.906.) 

{Supreme  Court  of  California.    April  26, 1890.) 

CORPOBATIOS— StOCKHOLDBB'S  ACTION  —  PaBTIES. 

1.  Where  aa  action  is  brought  against  the  di- 
rectors of  a  corporation  by  some  of  its  stockhold- 
ers in  behalf  of  themselves  and  all  other  stockhold- 
ers who  see  fit  to  join  them,  to  recover  moneys  al- 
leged to  have  been  fraudulently  misappropriated, 
an  objection  that  one  of  them  has  been  made  a 
plaiotuf  since  the  filing  of  the  original  complaint 
cannot  be  sustained  when  the  complaint  shows 
that  he  is  a  stockholder,  and  the  record  does  not 
show  when  he  was  made  a  party.  The  presump- 
tion is  that  he  was  made  a  party  oy  leave  of  court. 

2.  A  demurrer  to  a  complaint  will  be  overruled 
where  the  complaint  is  not  ambiguous  nor  unintel- 
ligible in  the  particulars  speoified  in  the  demurrer, 
though  obscure  and  multifarious. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  T.  H.  Rear- 
den,  Judge. 

L.  E.  Bulkeley,  for  appellants.  H.  G. 
Sieberist.  for  rei^pondents. 

Fox,  J.  This  is  a  bill  in  equity  brought 
by  two  stockholders  of  the  defendant,  the 
Andes  Silver  Mining  Company,  against  the 
directors  of  said  company  and  certain  others, 
for  an  accounting,  and  the  recovery,  for  the 
benefit  of  the  company,  of  moneys  of  the  cor- 
poration alleged  to  have  been  fraudulently 
misappropriated  by  the  other  defei\dants. 
The  judgment  is  on  demurrer  to  the  fourth 
amended  complaint,  from  which  the  plain- 
tiSa  appeal.  The  complaint  is  a  model  of 
obscurity.  If  it  were  again  amended,  and 
carefully  pruned  of  much  of  its  verbiage  in 
the  way  of  recitiil  and  repetition,  and  reduced 
to  about  one-third  its  present  volume,  it 
would  be  much  more  intelligible  and  proba- 
bly would  not  then  invite  demurrer;  at  least, 
it  would  not  be  as  likely  to  induce  a  sustain- 
'  ing  of  the  demurrer.  A  careful  analysis  of 
the  complaint,  however,  shows  that  each  of 
the  two  counts  thereof  contains  allegations 
of  fact  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  company  against  the  oth- 
er defendants;  that  the  plaintiffs  are,  and 
have  been  during  all  the  times  mentioned  in 
the  complaint,  stockholders  in  the  corpora- 
tion; that  the  facts  and  circumstances  are 
such  as  would  make  it  useless  to  apply  to  the 
directors  to  have  the  action  brought  in  the 
name  of  the  corporation,  and  such  as  to  au- 
thorize the  plaintiffs  to  bring  and  maintain 
the  action  in  their  own  names  for  the  benefit 
of  the  corporation;  that  all  persons  who  are 
not  plaintiffs  are  made  defendants,  who  are 


necessary  parties  to  the  action,  and  that  none 
are  made  defendants  who  are  not  proper  par- 
ties; that,  if  the  facts  stated  are  true,  the  ac- 
tion is  not  iHirred  by  the  statute  of  limita- 
tions; and  that  the  complaint,  though  multi- 
farious and  obscure,  is  not  ambiguous  and 
unintelligible  in  the  particulars  specified  in 
that  branch  of  the  demurrer.  The  demur- 
rer, therefore,  should  have  been  overruled, 
with  leave  to  the  defendants  to  answer.  A 
point  is  made  by  appellants  that  the  plaintiff 
HoIIing  has  been  made  such  since  the  filing 
of  the  original  complaint.  The  record  does 
not  disclose  such  to  be  the  fact;  but,  if  it  is, 
the  presumption  is  that  he  was  made  so  by 
leave  of  the  court,  and  there  is  no  legal  ob- 
jection to  his  being  joined  as  plaintiff,  as  the 
complaint  shows  that  he  was  from  the  begin- 
ning, and  still  is,  h  stockholder,  and  the  ac- 
tion was  brought  on  behalf  of -ail  stockhold- 
ers who  might  see  fit  to  join  as  plaintiffs 
therein  Judgment  reversed,  with  directions 
to  the  court  below  to  overrule  the  demurrer 
and  allow  the  defendants  to  answer. 

We  concur:  Beattt,  C.  J.;  PATEBaoM, 
J.;  McFabland,  J.;  Sharpstein,  J.; 
Thornton,  J. 


(83  C$a.  571) 

McCallion  et  al.  v.  Hibernia  S.  &  Li.Boo. 

et  al.    (No.  12,423.) 
(Supreme  Court  of  California.    April  24, 1890.) 

APPBAI/— BONU— JCDOHENT  AOAIKBt  SCBETISS. 

1.  Defendants  appealed  from  a  judgment  and 
an  order  denying  a  motion  for  a  new  trial,  and 
gave  an  undertaking,  with  sureties,  "that  if  the 
said  judgment  appealed  from,  or  any  part  thereof, 
be  affirmed,  or  the  appeal  be  dismissed,  the  appel- 
lants will  pay  to  the  plaintiffs  the  amount  directed 
to  be  paid  by  the  said  judgment,  •  •  •  and 
that,  if  the  appellants  do  not  make  suoh  payment 
within  thirty  (80)  days  after  the  filing  of  the  re- 
mittitur from  the  supreme  court  in  the  court  from 
which  the  appeal  is  taken,  judgment  may  be  en- 
tered, on  motion  of  the  respondents,  in  their  favor, 
against  the  sureties."  Held,  that  the  undertak- 
ing related  only  to  the  appeal  from  the  judgment 
Itself,  and  not  to  the  appeal  from  the  oraer  deny- 
ing a  new  trial,  and  did  not  anthorixe  judgment, 
on  motion,  against  the  sureties,  on  receiving  a  re- 
mittitur that "  the  order  of  the  superior  court "  was 
affirmed. 

2.  In  such  case.  It  is  incumbent  on  plaintifls, 
on  making  the  motion,  to  show  that  SO  days  bad 
elapsed  since  the  filing  of  a  remittitur  on  appeal 
from  the  judgment;  and  a  certificate  of  the  clerk 
of  ttie  supreme  court  filed  after  notice  of  the  mo- 
tion was  given,  and  onljr  four  .days  before  the 
hearing,  cannot  help  plaintiffs,  even  though  the 
certificate  should  be  deemed  to  be  a  remittitur. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  James  O.  Maquibk, 
Judge. 

D.  L.  Smoot,  for  appellants.  M.  C.  Hat- 
sett  and  Theodore  Bradley,  tor  respondents. 

Haynb,  C.  This  was  a  motion  by  plain- 
tiffs for  judgment  against  the  sureties  on  an 
undei'tuking  on  appeal.  The  motion  was  de- 
nied, and  the  plaintiffs  appeal.  The  action 
related  to  the  riglit  to  a  deposit  in  the  Hi- 
bernia Bank.    The  bank  paid  the  money  into 
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court,  and  other  parties  were  substituted  as 
defendants.  The  plaintiffs  recovered  a  judg- 
ment; and  the  substituted  defendants  ap- 
pealed from  such  judgment,  and  from  an 
order  denying  their  motion  for  a  new  trial. 
In  order  to  effect  a  stay  of  execution,  the 
substituted  defendants  gave,  in  addition  to 
the  8300  undertaking,  an  undertaking  in 
double  the  amount  of  the  judgment,  which 
undertakings  were  in  the  same  instrument. 
The  promise  of  the  sureties  set  forth  in  the 
stay  undertaking  was  as  follows:  "That  if 
the  said  judgment  appealed  from,  or  any  part 
thereof,  be  affirmed,  or  the  appeal  be  dis- 
missed, the  appellants  will  pay  to  the  plain- 
tiffs the  amount  directed  to  be  paid  by  the 
said  judgment,  or  the  part  of  said  amount  as 
to  which  the  same  shall  be  aOirmed,  if  af- 
firmed only  in  part,  and  all  damages  and 
costs  which  may  l>e  awarded  against  the  ap- 
pellants upon  the  appeal,  and  that,  if  the  ap- 
pellants do  not  make  such  payment  within 
thirty  (30)  days  after  the  filing  of  the  remit- 
titur from  the  supreme  court  in  theconrt 
from  which  the  appeal  is  taken,  judgment 
may  be  entered,  on  motion  of  the  respondents, 
in  their  favor,  against  the  undersigned  sure- 
ties," etc. 

Under  this  agreement,  we  think  it  clear,  in 
the  first  place,  that  the  stay  undertaking  rer 
lated  to  the.  appeal  from  the  judgment,  and 
not  to  the  appeal  from  the  order  on  motion 
for  new  trial.  It  is  not  doubted  that  a  stay 
undertaking  can  be  so  drawn  as  to  effect  a 
stay  on  appeal  from  an  order  denying  a  new 
trial.  See  Fulton  v.  Hanna.  40  Cal.  278. 
But  the  undertaking  here  was  not  so  drawn. 
Its  condition  was  that  "if  the  said  judgment 
appealed  from,  or  any  part  thereof,  be  af- 
firmed, or  the  appeal  be  dismissed,  the  appel- 
lants will  pay,"  etc.;  and  it  is  therefore, 
clear  that,  before  the  liability  of  the  sureties 
upon  the  stay  undertaking  became  fixed,  the 
appeal  from  the  judgment  must  have  been 
disposed  of,  either  by  affirmance  or  dismissal. 
A  disposition  of  the  appeal  from  the  order 
alone  was  not  sufficient. 

In  the  next  place,  the  sureties,  by  the  ex- 
press provision  of  their  contract,  were  to  be- 
come liable  to  a  proceeding  of  this  kind  upon 
tiie  stay  undertaking  only  in  case  of  non- 
payment by  the  principals  "within  thirty 
days  after  the  filing  of  the  remittitur  from 
the  supreme  court;"  and  this,  evidently,  re- 
fers to  the  remittitur  upon  the  appeal  from 
the  judgment,  which,  as  we  have  seen,  is  the 
appeal  to  which  the  stay  undertaking  relates. 
Consequently  the  sureties  were  not  in  default 
until  SO  days  after  the  filing  of  the  remittitur 
upon  the  appeal  from  the  judgment;  and, 
this  being  so,  it  was  necessary  for  the  mov- 
ing parties  to  show  that  30  days  had  elapsed 
since  the  filing  of  the  remittitur  on  that  ap- 
peal. The  remittitur  which  they  introduced 
in  evidence  was  on  appeal  from  the  order 
only.  Its  language  is  that  "the  order  of  the 
superior  court  *  *  *  be,  and  the  same 
is  hereby,  affirmed."  It  says  nothing  about 
the  appeal  from  the  judgment;  and,  if  the 


certificate  of  the  clerk  of  the  supreme  court, 
introduced  in  evidence  in  rebuttal,  be  deemed 
to  be  a  remittitur,  it  does  not  help  the  plain- 
tiffs, because  it  was  filed  after  the  notice  of 
motion  was  given,  and  only  four  da^'s  before 
the  hearing  and  the  order  denying  the  mo- 
tion. The  way  this  condition  of  affairs  came 
about  was,  probably,  that  the  appeal  from 
the  judgment  was  dismissed  nearly  a  year  be- 
fore the  appeal  from  the  order  denying  the 
motion  for  new  trial  was  disposed  of;  and, 
from  inadvertence,  the  clerk  of  the  court 
omitted  either  to  send  down  a  separate  re- 
mittitur on  the  dismissal,  or  to  include  it  in 
the  remittitur  on  affirmance  of  the  order. 
But  the  omission  of  the  clerk  cannot  take 
away  the  right  of  the  sureties  to  stand  upon 
their  contract.  They  were  not  in  default  un- 
til 30  days  after  the  filing  of  the  remittitur 
on  the  appeal  from  the  judgment,  and  con- 
sequently the  motion  for  judgment  against 
them  was  properly  denied. 

This  disposes  of  the  appeal  before  us,  and, 
as  the  order  appealed  from  must  be  affirmed, 
no  other  questions  can  arise  on  the  return  of 
the  case  to  the  court  below ;  and  hence  it  is 
not  necessary  or  desirable  to  express  an  opin- 
ion upon  the  other  questions  discussed,  al- 
though they  may,  possibly,  arise  in  some 
other  proceeding.  See  State  v.  McGlynn,  20 
Cal.  276.  We  therefore  advise  that  the  order 
appealed  from  be  affirmed. 

We  concur:   Gibson,  C.  ;  Foote,  0. 

Pbr  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  is  affirmed. 


(a  Nev.  13) 

State  o.  Sadlek  et  al.    (No.  1,317.) 
(Supreme  Court  cf  Neoada.    April  14, 1890.) 
Taxation — Assessmbnt— Evissncb. 
1.  A  tax-payer  wliOBe  property  has  been  as- 
sesaed  at  a  sum  greauor  than  its  true  value  must 
make  application  for  relief  to  the  board  of  equali- 
zation, according  to  the  provisions  oi  Gen.  St.  Nev. 
i  1091,  and,  if  he  fails  to  do  so,  the  overvaluation 
cannot  avail  him  as  a  defense  in  an  action  by  the 
slate  to  collect  the  taxes. 

3.  An  allegation  that  defendant's  property  is 
assessed  "in  an  amount  greatly  In  excess  of  that 
authorized  by  law"  is  Insufficient  to  raise  an  issue 
as  to  the  value  of  the  property.  It  must  show  what 
its  real  value  was. 

8.  Gen.  St.  Nev.  §  1091,  provides  that  "where 
the  person  complaining  of  the  assessment  has  re- 
fused to  give  tne  assessor  his  list  under  oath,  as 
required  under  this  act,  no  reduction  shall  be  made 
by  the  board  of  equalization  in  the  assessment 
made  by  the  assessor.  "  Held,  an  allegation  that 
defendant  made  application  to  the  board  to  have 
his  assessment  reduced,  without  any  averment 
that  the  sworn  statement  was  fumishea  the  assess- 
or, or  that  no  demand  for  it  was  made,  was  in- 
sufficient as  a  defense  to  an  action  for  the  taxes. 

4.  An  objection,  in  an  action  by  the  state  to  re- 
cover taxes,  to  the  introduction  of  the  delinquent 
tax-roll  in  evidence,  on  the  ground  that  it  is  not 
properly  verified  by  the  county  treasurer,  will  not 
be  considered  where  defendant,  after  his  objection 
is  overruled,  introduces  the  original  assessment 
roll,  which  gives  the  true  assessment  of  his  prop- 
erty, as  the  error,  if  any  existed,  was  cured  by  the 
introduction  of  the  original  assessment. 

&  Where  the  dollar-mark  is  placed  at  the  bead 
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of  the  column  of  figures  showing  the  amount  of 
taxes  assessed  against  each  piece  of  property,  it  is 
not  necessary  that  it  should  be  prefixed  to  each 
item. 

6.  The  omissions  of  officers  to  perform  tiie  dn- 
ties  required  of  them  "between  the  assessment 
and  commencement  of  suit"  constitute  no  defense 
to  a  suit  for  taxes,  as  the  statute  (Sen.  St.  Sev. 
I  1108)  provides  that  "the  acts  herein  required 
between  the  assessment  and  commencement  of  suit 
shall  be  deemed  directory  merely. " 

7.  The  supreme  court  will  not  review  the  evi- 
dence on  appeal  for  the  purpose  of  determining  its 
sufficiency  to  sustain  the  findings  of  the  lower 
'Court  unless  there  has  been  a  motion  for  a  new 
triaL 

Appeal  from  district  court.  Eureka  county; 
A.  Li.  Fitzoebald,  Judge. 

Geb.  St.  Nev.  §  1091,  provides  tbat  the 
board  of  equalization  sliall  liave  power  to  de- 
ternaine  all  complaints  made  in  regard  to  the 
assessed  value  of  any  property,  and  may 
«hange  and  correct  any  valuation,  if  they 
deem  the  assessment  either  above  or  l)elow 
Its  true  value,  whether  said  sum  was  fixed 
by  the  owner  or  assessor,  except  that,  in  case 
where  the  person  complaining  of  the  assess- 
ment has  refused  to  give  the  assessor  his  list 
under  oath,  no  reduction  shall  be  made.  Sec- 
tion 1108  provides  that  the  acts  required  to 
be  performed  by  the  county  officers  in  regard 
to  notices,  etc.,  "between  the  assessment  and 
commencement  of  suit,  shall  be  directory 
merely." 

Rives  <&  Beatty,  for  appellants.  The  At- 
torney General,  Peter  Breen,  Dist.  Atly.,  and 
A.  E.  Cheney,  for  respondent. 

Hawlet,  G.  J.  This  is  an  action  to  re- 
cover delinquent  state  and  county  taxes. 

1.  Appellants  claim  that  the  court  erred  in 
striking  out  certain  portions  of  theiranswer, 
alleging  that  the  assessment  was  fraudulent- 
ly and  illegally  made.  In  this:  that  it  was  not 
-equal  in  valuation  with  that  of  other  proper- 
ty similarly  situated  and  of  the  same  value; 
that  it  was  assessed  "in  an  amount  greatly 
in  excess  of  that  authorized  by  law,  to- wit,  its 
true  cash  value;"  that  the  assessment  was  ar- 
bitrary, as  appellant  Sadler  neither  signed, 
swore  to,  or  made  any  return  of  his  property; 
that  he  appeared  before  the  board  uf  eqiializap 
tion,  and  protested  against  the  assessment, 
And  demanded  that  it  should  be  reduced  and 
"fixed  at  its  true  value;"  and  that  said  board 
refused  and  neglected  to  equalize  the  same, 
or  any  part  thereof.  This  court  decided,  in 
State  V.  Eastabrook,  3  Nev.  180,  that  it  was 
no  defense  to  a  suit  for  taxes  that  other  prop- 
erty similarly  situated  was  not  assessed  at  all. 
It  is  the  duty  of  the  assessor  to  assess  all 
property  at  its  true  cash  value.  If  he  errs 
in  this  respect,  the  law  provides  a  proper 
remedy.  Gen.  St.  §  1091.  The  tax-payer  can- 
not avoid  the  payment  of  his  taxes  un  the 
ground  that  liis  property  was  valued  at  a 
higher  rate  than  the  properly  of  other  persons 
similarly  situated. 

The  allegation  that  the  property  of  appel- 
lant Sadler  was  assessed  "in  an  amount 
greatly  in  excess  of  that  authorized  by  law" 
was  not  sufficient  to  raise  any  issue  as  to  the 


true  value  of  the  property,  even  if  he  was 
otherwise  entitled  to  make  such  a  defense, 
because  it  does  not  state  what  the  true  cash 
value  of  the  property  was.  Courts  do  not 
deal  with  trifles.  To  raise  an  issue  facts 
must  be  stated,  showing  that  there  are  real 
questions  involved.  The  allegation,  treated 
as  an  ordinary  pleading  denying  an  indebted- 
ness, amounts  to  an  admission  that  the  true 
value  of  the  property  was  only  one  mill  less 
than  the  amount  of  the  assessment.  But  he 
is  not  in  a  position  to  complain  that  his  prop- 
erly was  not  assessed  at  ilis  true  value.  The 
statute  provides  that  the  ^tax-payer  who  has 
any  cause  of  complaint  in  this  respect  may 
make  application  to  the  board  of  equalization 
to  have  his  assessment  reduced,  (Gen.  St. 
§  1091;)  and  if  be  fails  to  do  so  his  remedy  is 
lost,  (State  V.  Wright,  4  Nev.  251.) 

Sadler  alleges  that  he  made  such  an  appli- 
cation; but  he  does  not  aver  that  he  complied 
with  other  provisions  of  the  statute,  which  it 
WHS  necessary  to  do  in  order  to  entitle  him  to 
any  redress  l>efore  the  board  of  equalization. 
The  statute  expressly  provides  that  "  where 
the  person  complaining  of  the  -assessment 
has  refused  to  give  the  assessor  his  list  under 
oath,  as  required  nuder  this  act,  no  reduction 
shall  be  made  by  the  board  of  equalization  in 
the  assessment  made  by  the  assessor."  In 
construing  this  provision  it  has  uniformly 
been  held  by  this  court  that  the  board  of 
equalization  has  no  jurisdiction  to  act  aniess 
it  is  shown  that  the  complaining  party  fur- 
nished a  statement  to  the  assessor  as  provid- 
ed by  law,  or  that  no  demand  was  made  for 
such  a  statement;  tbat  the  burden  of  proof 
is  upon  the  defendant  to  show  that  such  state- 
ment was  furnished,  or  that  no  demand  there- 
for was  made.  State  v.  Commissioners,  5 
Nev.  317;  State  v.  Board.  7  Nev.  83;  State 
V.  Railroad  Co.,  17  Nev.  260.  The  allega- 
tions did  not  present  any  question  of  fraud  in 
the  assessment.  The ,  court  did  not  err  in 
striking  out  the  allegations,  as  they  did  not 
constitute  any  defense  to  the  action. 

2.  The  objections  made  to  the  introduction 
of  the  delinquent  tax-roll  in  evidence,  in  so  far 
as  the  same  relate  to  a  want  of  proper  verifi- 
cation by  the  county  treasurer  as  required  by 
law,  will  not  be  considered.  It  is,  of  course, 
the  duty  of  the  officers  to  comply  with  the 
law;  yet  it  has  never  been  held  tbat  it  was 
absolutely  essential,  to  enable  the  state  to 
collect  its  taxes,  that  a  delinquent  tax-roU 
should  exist  in  strict  conformity  with  the 
law.  Any  irregularity  in  this  respect  is  a 
defense  in  an  action  to  recover  taxes  only  to 
the  extent  that  the  party  has  been  injured 
thereby.  State  v.  Railroad  Co.,  10  Nev.  61: 
State  V.  Mining  Co.,  15  Nev.  386.  And  in 
this  case  it  affirmatively  appears  tbat  tliere 
was  no  injury.  It  is  always  an  easy  method, 
in  making  the  proofs  on  the  part  of  the  state, 
to  introduce  the  delinquent  roll,  as  it  is  made 
pi-ima  facie  evidence  "to  prove  the  assess- 
ment, property  assessed,  the  delinquency,  the 
amount  of  taxes  due  and  unpaid,  and  that 
all  the  forms  ol  law  in  relation  to  the  assess- 
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ment  and  levy  of  anch  taxes  have  been  com- 
plied with."  Gen.  St.  §  1110.  But  the  facts 
may  be  proven  In  any  other  manner.  The 
record  shows  that  appellant  Sadler,  after 
his  objection  was  overruled,  introduced  the 
original  nssessment  roll,  which  set  forth  the 
assessment  as  made  upon  his  property.  This 
cured  the  error,  if  any  existed,  Jn  the  delin- 
quent roll,  and  obviates  the  necessity  of  de- 
termining whetlier  or  not  the  court  erred  in 
admitting  the  exhibits  taken  from  the  delin- 
quent roll.  "The  failure  of  the  plaintiff  to 
introduce  the  delinquent  list  could  certainly 
do  no  more  than  throw  on  it  the  necessity  of 
proving  a  regular  assessment.  There  was  no 
necessity  of  proving  a  delinquency.  When 
the  assessment  is  once  properly  made,  it  then 
becomes  the  duty  of  the  tax-payer  to  seek 
the  proper  officer  and  pay  his  taxes."  State 
V.  Telegraph  Co.,  4  Nev'  346. 

The  objections  to  the  assessment  roll,  to 
the  effect  that  it  did  not  show,  or  purport  to 
show,  the  amount  of  taxes  in  money  which 
had  been  levied  and  assessed  against  the  re- 
spective pieces  or  parcels  of  property,  and 
that  the  taxes  had  not  been  properly  ex- 
tended or  carried  out  according  to  law,  are 
based  principally  upon  the  erroneous  theory 
that  it  is  necessary  that  the  dollar-mark 
should  be  affixed  to  the  value  of  each  piece 
of  property,  and  to  the  amount  of  the  tax  in 
the  respective  columns  where  the  amounts  are 
carried  out.  The  fact  is  that  the  dollar- 
mark  appeared  at  the  bead  of  each  column. 
This  was  sufficient  to  enable  the  court  to 
determine  with  certainty  tlie  amount  of  the 
tax,  which  is  all  that  the  law  requires. 
State  V.  Mining  C!o.,  8  Nev.  16.  It  the 
dollar-mark  is  prefixed  at  the  head  of  an  item 
column  of  fl(,-ures,  or  to  some,  but  not  all,  of 
the  items  in  the  column,  or  to  the  totals  at 
the  foot  of  tlie  column,  then  all  the  figures 
standing  in  the  same  column  must  necessarily 
be  construed  to  be  dollai-s  without  a  repeti- 
tion of  tlie  dollar-mark  before  each. 

All  the  objections  to  the  delinquent  and 
original  assessment  roll  relate  to  the  acts  of 
officers  required  to  be  performed  "between 
the  assessment  and  commencement  of  suit," 
which  are  directory  merely,  (Gen.  St.  §  1108,) 
and  an  omission  of  any  or  all  of  them  will 
not  release  the  tax-payer  from  his  obligation 
to  the  state,  (State  v.  Telegraph  Co.,  supra; 
State  v.  Kailroad  Co.,  10  Nev.  78.) 

3.  It  is  contended  that  there  is  no  evi- 
dence to  sustain  the  findings  of  the  court 
that  appellant  Sadler  was  the  owner  of  the 
"Duker  Ranch."  which  was  assessed  to  him. 
After  the  findings  were  filed,  appellants 
moved  the  couil  to  correct  its  findings  in 
this  respect,  which  the  court  refused.  No 
motion  for  anew  trial  was  made.  The  ques- 
tion of  practice  relating  to  this  point  is  too 
well  settled  to  require  discussion.  It  has  al- 
ways been  held  that  this  court  cannot  review 
the  facts  in  order  to  ascertain  wliether  the 
findings  are  supported  by  tlie  evidence,  un- 
less there  has  been  a  regular  statement  on 
motion  for  a  new  trial.  Whitmore  v.  Sbiv- 
T.23F.no.l2— 51 


erick,  3  Nev.  303;  James  v.  Qoodenough,  7 
Nev.  324;  Conley  v.  Chedlc.  Id.  336;  Beck 
V.  Truckee  Lodge,  18  Nev.  246,  2  Pac,  Rep. 

890;  Burbank  v.  Rivers.  20  Nev.  ,  16 

Pac.  Rep.  431. 

The  judgment  of  the  district  court  is  af- 
firmed. 


(1  Wash.  St.  1) 
LiLTBNTHAL  et  Ul.  9.  WBTOHT. 

(Supreme  Court  qf  Washington.  Jan.  15, 1890.) 
Appeal — Final  Order— Vacatino  Jcdomest. 
An  order  of  the  district  court  vacating  a 
judgment  rendered  during  the  term  in  plaintiS's 
favor  on  the  pleadings,  and  permitting  defendant 
to  file  un  amended  answer,  is  not  a  final  order,  and 
therefore  not  appealable. 

Appeal  from  district  court.  Fierce  county; 
Frank  Allyn,  Judge. 

Action  by  J.  L.  and  E.  B.  Lilientbal,  co- 
partners as  LUienthal  &  Co.,  against  B.  F. 
Wright  for  the  breach  of  a  contract  for  the 
sale  of  hops.  There  was  a  judgment  for 
plaintiffs  on  the  pleadings,  which  was  after- 
wards vacated.     Plaintiffs  appeal. 

Judson,  Sharpstein  <£■  Sullivan,  for  appel- 
lants. Branson  <b  Parker  and  Doolittle, 
Pritchard  <6  Lehman,  for  appellee. 

Andebs,  C.  J.  During  the  progress  of 
the  trial  of  this  cause  in  the  court  below, 
judgment  was  rendered  upon  the  pleadings 
in  favor  of  appellants.  Subsequently,  and  at 
the  same  term  of  the  district  court,  the  judg- 
ment was  set  aside,  and  defendant  permitt«l 
to  file  an  amended  answer.  From  the  order 
of  the  court  below  vacating  said  judgment 
the  plaintiffs  appeal  to  this  court.  Appellee 
moves  to  dismiss  the  appeal  mainly  on  the 
ground  that  the  order  appealed  from  was  not 
final,  and  hence  not  appealable.  We  are  all 
agreed  that  the  decided  weight  of  authority 
is  in  favor  of  the  claim  of  appellee  herein. 
We  think  the  law  applicable  to  this  case  is 
clearly  and  satisfactorily  stated  in  the  case  of. 
Brown  v.  Edgerton,  16  N.  W.  Rep.  474. 
cited  in  the  brief  of  appellee.  The  order  com- 
plained of  was  in  no  sense  final,  and  is  there- 
fore not  reviewable  by  this  court.  The  ap- 
peal is  dismissed,  with  costs. 

HoTT,  Scott,  and  STiLsa,  JJ.,  concur. 
Dunbab.  J.,  not  sitting. 


a  Wash.  St.  6) 
Dakfobth  v.  Pazton. 
(Supreme  Cowrt  of  Waahlnaton,    Jan.  16, 1890.) 

Appeal  from  dUtriot  ooart,  Fierce  county; 
Frank  Alltn,  Judge. 

Action  by  C.  H.  Danforth  against  J.  Wilson 
Faxton  to  cahcel  the  record  of  a  deed  alleged  to 
have  been  vyrongf ally  procured  from  the  custody 
of  a  person  holding  the  same  in  escrow.  Defend- 
ant interposed  a  demurrer,  which  was  overruled,  a 
decree  entered  in  favor  of  plalntitF,  and  defendant 
appealed.  Subsequently,  plaintiff  moved  in  the 
district  court,  that  the  decree  in  bis  favor  be  set 
aside  and  vacated.  This  motion  was  denied  on  the 
ground  that  the  district  court  had  lost  jurisdiution 
of  the  cause  of  defendant's  appeaL  From  the  or- 
der denying  his  motion  plaintifl  appeals. 

Lewie  Coat  Bratison,  for  appellant.  John  Ar- 
thur, for  appellee. 


Digitized  by 


Google 


802 


PACIFIC  BEPOETER,  Vol.  23. 


(Wash. 


Andbrs,  C.  J.  For  the  reasons  stated  in  the 
opinion  01  this  court  in  the  case  of  Lilienthal  t. 
Wright,  ante,  801,  f  just  decided,)  the  appeal  herein 
is  dismissed. 

Scott,  Stilbs,  and  Hott,  JJ.,  concur.  DuNBua, 
J.,  not  sitting. 


(1  Wash.  St.  1«) 

Lett  v.  Shbkhan. 
(Supreme  Court  of  Washlnoton.    Feb.  27, 1890.) 
Cklttsl  Mortoaoe — Illeoa^i,  Seizure — Damaoes. 

1.  A  debtor  mortgaged  his  stocli  of  goods  to  a 
oredltor,  and  gave  him  possession  thereof,  with 
authority  to  soli  at  once,  and  apply  the  proceeds  on 
the  debt.  The  sheriff,  with  knowledge  of  the  mort- 
gage and  of  the  mortgagee's  possession,  seized  the 
goods  on  attachments  of  other  creditors  of  the 
mortgagor,  and  sold  and  scattered  them  beyond  re- 
call. Held  that,  there  being  no  question  of  bo'ia 
fides,  the  mortgagee  could  recover  of  the  sheriff 
the  amount  of  the  secured  debt  and  Interest,  not 
exceeding  the  value  of  the  goods  at  the  time  of 
their  taking. 

2.  In  an  action  to  recover  damages  for  such 
taking  the  complaint  need  not  allege  the  value  of 
the  goods ;  but,  in  the  absence  of  evidence  as  to  the 
value,  a  judgment  for  the  amount  of  the  debt  can- 
not be  sustained. 

S.  The  right  of  a  mortgagee  in  possession  of 
personal  property  to  retain  possession  and  dispose 
of  the  property  according  to  the  terms  of  the  con- 
tract, subject  to  a  strict  accounting  for  the  pro- 
ceeds, cannot  bequestloned  by  third  persons  mere- 
ly on  the  ground  tliat  the  instrument  is  not  in  the 
statutory  lorm,  or  that  the  mortgagee  Is  empow- 
ered to  sell  at  private  sale. 

4.  It  is  error  to  Include  in  the  judgment  an 
Item  of  special  damage  which,  although  recovera- 
able,  was  not  alleged  in  the  complaint. 

5.  As  rule  8,  Sup.  Ct  Wash.,  providing  that 
appellant's  brief  shall  contain  the  pleadings  and 
an  abstract  of  the  case,  is  purely  for  the  conven- 
ience of  the  court,  it  is  in  its  discretion  to  refuse  to 
dismiss  an  appeal  for  non-compliance  therewith, 
where  appellant  was  unaware  that  it  had  been 
adopted. 

Appeal  from  district  court,  Jefferson 
county. 

Smith  it  Hastings  and  C.  H.  Qest,  tat  ap- 
pellant. Thomas  Burke  and  T.  N.  Holler, 
for  appellee. 

STII.E8,  J.  The  appellee  brought  suit 
against  tlie  appellant,  the  slierifl  of  .reffersou 
County,  to  recover  damages  for  the  unlawful 
talcing  of  certain  personal  property  from  his 
possession  underthe following  circumstances: 
On  the  5th  day  of  November,  1887,  one  Ko- 
stein  was  the  owner  of  certain  goods,  the 
stock  in  trade  of  a  store  kept  by  liim ;  and  on 
that  day,  being  indebted  to  appellee  in  the 
sum  of  1^1,118,  he  executed  and  delivered  to 
appellee  an  instrument  reciting  the  indebt- 
edness, and  authorizing  appellee  to  take  pos- 
session of  the  goods,  and  sell  them  as  expedi- 
tiously as  possible  without  sacriQce,  and  to 
apply  the  proceeds,  after  deducting  the  ex- 
penses of  making  sale,  to  the  payment  of  the 
debt.  As  soon  as  the  debt  was  paid  the  in- 
strument was  to  be  void.  The  property  was 
forthwith  delivered  to  tlie  appellee,  who  com- 
menced to  dispose  of  it  in  accordance  with 
the  terms  of  the  instrument.  The  sheriff  had 
knowledge  of  this  arrangement;  but  on  the 
7th  day  of  November  he  seized  tlie  goods,  and 
took  them  from  the  possession  of  the  appel- 


lee, under  certain  attachments  issued  at  the 
suit  ol  other  creditors  of  Bostein.  Subse- 
quently he  sold  the  goods,  and  they  were 
scattered,  and  lost  to  the  appellee.  This  ac- 
tion followed,  and  resulted  in  a  judgment  for 
appellee  for  the  amount  of  his  debt,  interest, 
and  certain  expenses.     The  sheriff  appe.-ils. 

Appellee  moved  to  dismiss  the  appeal  tor 
the  reason  that  tlie  appellant's  brief  was  not 
served  20  days  before  the  term,  inadvertently 
failing  to  note  that  the  legislature  bad 
changed  the  first  sitting  of  this  court  from 
January  6th  to  January  13th.  A  second  mo- 
tion was  made  to  strike  appellant's  brief,  for 
the  reason  that  it  did  not  contain  the  plead- 
ings and  an  abstract  of  the  case,  as  required 
by  rule  8.  Appellant  argued  that  the  rules 
of  the  territorial  supreme  court  were  not  in 
force  as  rules  of  this  court,  apparently  not 
being  aware  that  at  onr  first  session.  Novem- 
ber 18,  1889,  we  adopted  those  rules  as  the 
rules  of  this  court.  But,  inasmuch  as  the 
matter  omitted  was  required  purely  for  the 
convenient  reference  and  information  of  the 
court,  the  motion  is  directed  entirely  to  its 
discretion,  and  we  do  not  deem  it  best  to  fol- 
low the  course  suggested.  We  desire  to  re- 
mark in  this  connection,  however,  that  ap- 
pellant's argument  that,  because  the  tran- 
script in  this  case  is  not  voluminous,  and  the 
evidence  is  contained  in  a  commendably  terse 
agreed  statement  of  the  facts,  there  is  no  sub- 
stantial reason  for  printing  the  pleadings  and 
statement  in  the  brief,  is  not  a  good  one, 
even  in  the  absence  of  a  rule. 

The  complaint  alleged  "that,  for  a  long 
time  prior  to  the  5th  day  of  November,  1887, 
one  L.  Rostein  was  indebted  to  this  plaintiff 
in  the  sum  of  $1,118,  and  was  the  owner  of 
a  stock  of  goods,  wares,  and  merchandise, 
situated  in  the  city  of  Port  Townsend.Wasb. 
T.,  of  the  value  of  82,000  and  upwards;" 
and  there  was  no  other  allegation  of  the  value 
of  the  goods.  Appellant  maintains  that  for 
the  failure  to  allege  the  value  at  the  time  of 
the  taking,  November  7,  it  must  be  held 
that  the  complaint  was  insufficient;  but  it 
seems  that  the  nature  of  the  action  was  mis- 
construed by  counsel  for  appellant,  who  as- 
sume to  treat  it  as  an  action  for  the  value  of 
the  goods,  whereas  it  is  clearly  one  upon  the 
tort  of  the  officer.  In  the  latter  case,  although 
the  value  of  the  goods  at  the  time  of  their 
taking  limits  the  amount  of  the  mortgagee's 
recovery,  where  no  elements  of  specijU  dam- 
age are  pleaded,  it  is  not  necessary  to  plead 
the  value.  The  damages  are  here  alleged  to 
have  been  92,000,  and  we  think  that  suffi- 
cient. Tlie  defendant  denied  the  danoage 
and  the  amount  thereof,  and  that  was  the 
material  issue. 

This  was  not  a  statutory  chattel  mortgage, 
such  as  is  contemplated  by  chapter  141  of  tlie 
Code,  although  the  mortgagee  caused  it  to  be 
recorded.  Here  the  possession  was  forth- 
with delivered  to  the  mortgagee,  and  the  in- 
strument contained  a  provision  that  the 
mortgagee  might  sell  the  goods  at  private 
sale.     Although  the  appellant  assails  this 
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method  of  taking  secarilj,  we  can  see  no  ob- 
jection to  it,  even  under  our  statute.    In  the 
absence  of  fraud,  the  parties  can  make  such 
agreement  as  they  see  fit.    Ko  fraud  is  al- 
leged in  this  case;  and  the  mortgagee  was 
clearly  entitled  to  the  undisturbed  possession 
of  the  goods,  for  disposal  according  to  the 
terms  of  the  contract,  subject  to  a  strict  ac- 
counting for  the  proceeds  by  the  mortgagee. 
Marsh  v.  Wade,  20  Pac.  Rep.  578;  Reynolds 
V.  Smith,  28  Kan.  810;  Denny  v.  Van  Dusen, 
27    Kan.  437;    Jones,  Chat.   Mortg.  775a. 
Weare  not  here  called  upon  to  decide  whether 
or  not  the  interest  of  the  mortgagor  could  be 
reached  by  creditors  of  the  mortgagor  until 
after   the    mortgage    debt  was  paid.     The 
officer  tooli  the  goods,  and  treated  them  as 
though  the  appellee  had  no  rights  whatever 
to  the  goods  or  their  proceeds,  although,  as 
the  evidence  shows,  he  had  full  knowledge 
of  the  mortgage  and  the  possession  of  the  ap- 
pellee.    He  afterwards    sold  and  scattered 
them  beyond  recall;  and  he  now  claims  that 
the  sum  which  be  derived  from  their  sale  is, 
at  most,  the  measure  of  appellee's  damage. 
Neither  chapter  141  nor  the  attachment  law 
of  1886,  in  our  judgment,  bears  any  such 
construction.    Chapter  141  contemplates  the 
possession  of  the  mortgaged  property  by  the 
mortgagor,  gives  the  otficer  acting  at  the  In- 
stance of  other  creditors  the  right  to  take  the 
property  from  his  possession  and  sell  it,  sub- 
ject to  the  lien  of  the  mortgage,  to  any  pur- 
chaser; and  this  Includes  the  right  to  deliver 
the  possession  to  the  purchaser.    But  in  do- 
ing this  he  cannot  sell  so  as  to  render  it  im- 
possible for  the  mortgagee  to  follow  the  prop- 
erty Into  the  hands  of  the  purchaser.    Cer- 
tainly the  mortgagee  in  possession  is  in  no 
worse  position  than  the  mortgagee  who  leaves 
the  mortgaged  property  in  the  hands  of  the 
mortgagor.    We  hold  that  in  this  case,  in  the 
absence  of  any  allegation  of  special  damage, 
the  appellee  was    entitled   to    recover    the 
amount  of  bis  debt  and  interest  thereon,  not 
exceeding  the  value  of  the  goods  at  the  time 
of  their  taking.    Certain  cases  were  cited  by 
appellee  to  the  point  that  he  was  entitled  to 
his  debt  and  interest  witliout  regard  to  the 
value  of  the  goods,  but  they  do  not  maintain 
the  position  assumed.    In    Norris   v.   Mc- 
Canna,  29  Fed.  Rep.  757.  the  court  said  "no 
question  was  raised  but  that  the  value  of  tlie 
goods  exceedid  plaintiff's  debt,"  from  which 
we  presume  that  there  has  been  a  finding  as 
to  the  value.    In  Wood  v.  Franks,  56  Cal. 
217,  the  controlling  statute  (Civil  Code,  § 
2969)  provided  thus:   "Before  the  property  Is 
BO  taken  £by  a  sheriff  taking  mortgaged  per- 
sonal property^  the  officer  must  pay  or  tender 
to  the  mortgagee  the  amount  of  the  mortgage 
debt  and  interest, "  etc.     And  the  court  held 
that  an  officer  who  took  mortgaged  property 
without  such  tender  assumed  the  payment  of 
the  debt.    But  we    have  no  such  statute. 
Appellee  also  maintains  that  if  be  is  not  en- 
titled to  his  debt  and  interest,  without  re- 
gard to  the  value  of  the  mortgaged  property, 
tbe  burden  is  upon  the  officer  to  show  the 


property  taken  to  be  of  less  value  than  the 
amount  of  the  debt  and  interest,  and  cites 
Smith  V.  Tooke.  20  Tex.  751;  Pardee  v. 
Robertson,  6  Hill,  550,  and  other  cases,  in 
support.  But  an  examination  of  tliose  cases 
shows  that  they  were  actions  against  officers 
for  their  failure  to  make  return  of  executions 
wherein  the  gravamert  of  the  controversy 
was  the  failure  of  duty  on  the  part  of  the 
officer,  which  is  not  in  any  sense  parallel  to 
the  case  at  bar,  and  we  cannot  agree  to  the 
proposition.  In  all  cases  where  damage  re- 
sults from  neglect  of  official  duty  on  the  part  of 
an  officer,  there  are  many  presumptions  justly 
indulged  against  him;  but  here  the  defend- 
ant is  not  sued  as  an  officer  at  all,  much  less 
upon  any  alleged  neglect;  nor  should  we  know 
him  as  an  officer  but  for  bis  answer,  wherein 
he  endeavors  to  excuse  his  act  because  he 
was  an  officer  acting  under  lawful  process. 

Thus  far  the  better  of  this  appeal  is  with 
the  appellee;  and  we  should  have  been  con- 
tent to  affirm,  with  a  slight  modification, 
were  it  not  that  the  cause  comes  to  us  weight- 
ed with  another  objection  which  we  deem  so 
vital  as  to  necessitate  a  reversal  and  new 
trial.  The  parties,  desiring  a  trial  by  the 
court  without  a  jury  or  the  actual  presence  of 
witnesses,  agreed  upon  and  filed  a  statement 
of  facts,  and  submitted  the  case  upon  it. 
From  the  statement  the  court  found  the  facts, 
and  both  statement  and  findings  are  in  the 
record;  and  one  of  appellant's  assignments 
of  error  is  that  neither  in  the  statement  nor 
in  the  findings  is  there  any  reference  what- 
ever to  the  value  of  the  goods  seized  by  the 
officer.  It  is  a  fact  that  there  is  no  evidence, 
and  therefore  no  finding,  of  this  value, 
which,  under  our  view  of  the  case,  as  here- 
inbefore stated,  was  necessary  to  support  the 
judgment.  Under  chapter  17  of  the  Code, 
the  findings  of  the  court  stand  as  a  verdict, 
and  must  be  equally  supported  by  testimony. 
Had  this  case  been  tried  by  a  jury  upon  the 
agreed  statement,  and  a  charge  tbat  the  ap- 
pellee was  entitled  to  a  verdict  for  bis  debt 
and  interest,  not  exceeding  the  value  of  the 
goods,  their  verdict  for  any  amount  would 
have  been  set  aside,  since  they  would  have 
bad  no  basis  at  all  for  their  findings.  The 
judgment  also  included  $46  expenses  found 
to  have  been  incurred  by  the  appellee  for  rent 
of  the  building  in  which  the  goods  were  kept 
by  him.  Tbis  should  not  have  been  so  in- 
cluded, as  it  was  an  item  of  special  damage 
which,  although  recoverable,  was  not  alleged 
in  the  complaint.  The  judgment  is  reversed 
and  a  new  trial  ordered,  with  costs  to  the  ap- 
pellant, not  including  the  expense  for  his  de- 
fective brief. 

Amdebs.  0.  J.,_  and  Hott,  Soott,  and 
OuNBAB,  JJ.,  concur. 


a  Wash.  St  227) 

Brotton  v.  Langert. 
{Supreme  Court  of  Washington.    Maroh  8, 1890.) 

EVIDBNCE— MeMOBANDA— EXCKSSIVB  VEBniCT. 

1.  Where,  in  an  action  for  the  conversion  of 
mortgaged  property,  the  mortgagee  testifieB  that 
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payments  whose  amounta  he  cannot  lememher 
naTe  heen  made  on  the  mortg^Ke,  a  memorandum 
of  inch  payments,  made  by  bU  clerk,  as  to  the 
manner  oi  making  which  the  mortgagee  is  igno- 
rant, la  not  such  a  memorandum  as  he  may  be  al- 
lowed to  use  to  refresh  his  memory.  > 

8.  Where,  In  such  action,  the  property  covered 
by  the  mortgage  was  of  the  value  of  $1,200,  of 
which  defendant  converted  only  9500,  plaintUt  can 
recover  only  the  value  of  the  goods  taken,  not  ex* 
ceeding  the  amount  unpaid  on  his  mortgage,  and 
» verdict  for  91,000  is  not  warranted  Iqr  tna  avl- 
dwioe. 

Appeal  from  district  court.  Fierce  county. 
B.  W.  Taylor,    for   appellant.    Jttdson, 
Bharpstetn  it  Sullivan,  for  appellee. 

HoTT,  J.  Plaintiff  in  this  action  sought 
to  recover  damages  for  the  conversion  of  cer- 
tain articles  of  personal  property,  upon  which 
he  had  a  mortgage.  Defendant  attempted  to 
jastify  as  an  olflcer  by  virtue  of  certain  exe- 
cutions against  the  mortgagor.  Numerous 
errors  are  assigned  to  the  rulings  of  the  court 
below,  but,  in  view  of  the  unsatisfactory  state 
of  the  record  and  of  a  division  of  opinion  as 
to  what  is  made  to  appear  therefrom,  we 
shall  only  notice  two  of  said  alleged  errors, 
and  leave  the  questions  presented  by  the  oth- 
ers to  be  determined  in  some  other  case.  Dur- 
ing the  progress  of  the  trial  plaintiff  admit- 
ted that  he  had  received  certain  sums  of 
money  from  the  mortgagor  to  be  applied  up- 
on the  mortgage  debt,  and,  when  asked  as  to 
the  amount  of  such  payments,  stated  that  he 
could  not  tell.  He  was  then  shown  a  certain 
memorandum,  and  asked  if  by  the  aid  there- 
of he  could  give  such  amount.  Upon  exam- 
ination it  appeared  that  such  memorandum 
was  not  made  by  lumself,  but  by  bis  clerk, 
and  that  he  (witness)  could  not  say  how  said 
clerk  made  up  the  same.  Upon  this  appear- 
ing, counsel  for  the  defendant  objected  to  the 
witness'  using  the  memorandum  in  giving 
his  testimony.  The  court,  however,  against 
such  objection,  allowed  the  witness  to  read 
from  such  memorandum  as  to  the  items  of 
payment  made  by  the  mortgagor.  Excep- 
tion was  duly  taken  to  such  ruling,  and  error 
assigned  thereon.  The  amount  still  due  up- 
on the  mortgage  was  material  to  the  plain- 
tifTs  case,  and,  as  he  had  testified  that  cer- 
tain payments  had  been  made,  it  became  ma- 
terial that  he  should  show  the  amount  of 
such  payments.  Therefore  the  evidence  elic- 
ited from  the  witness  by  the  aid  of  the  mem- 
orandum was  material. 

Was  the  memorandum  such  as  the  witness 
was  authorized  to  read  from  to  the  juryf 
If  it  was  not.  It  was  error  to  allow  the  wit- 
ness thus  to  use  it.  It  Is  not  claimed  that 
the  paper  used  was  such  as,  in  itself,  could 
\m  introduced  in  evidence;  but  it  is  contend- 
ed that  it  comes  within  the  rule  which  al- 

>See,  on  the  subject  of  the  use  of  memoranda 
by  a  witness  to  refresh  his  memory,  Rlordan  v. 
Oiiggerty,  (Iowa,)  89  N.  W.  Bep.  107,  and  note: 
BilUngslea  v.  SUte,  (Ala.)  6  South.  Rep.  187,  and 
note;  Johnson  v.  Culver,  (Ind.)  18  N.  B.  Bep.  liM, 
and  note;  Bank  v.  BoUong,  (Keb.)  40  N.  W.  Rep. 
418;  Card  v.  Foot,  (Conn.)  15  AtL  Rep.  871;  Dan- 
iels V.  Smith.  8  N.  Y.  Sapp.  19s.  ■ 


lows  certain  memoranda  to  be  used  by  a  wit- 
ness to  refresh  his  memory  when  testifying. 
If  this  memorandum  was  of  that  class,  it  is 
possible  that  it  was  not  error  to  allow  wit- 
ness to  read  therefrom,  though  the  usual 
course  is  to  allow  the  witness  to  read  the 
memorandum,  and  then  to  testify  to  knowl- 
edge of  the  facts  as  to  which  he  has  thus  re- 
freshed his  memory.  In  our  opinion,  how- 
ever, the  memorandum  in  question  was  not 
shown  to  be  such  as  could  be  used  by  the 
witness  even  for  the  purpose  of  refreshing 
his  memory.  It  comes  within  none  of  the 
three  classes  recognized  by  the  writers  on 
evidence,  especially  in  view  of  the  fact  that, 
after  reading  It,  the  witness  did  not  pretend 
to  say  that  he  then  had  any  personal  knowl- 
edge of  the  statements  therein  contained. 
See  1  Greenl.  Ev.  §§  436,  437.  Plaintiff  in- 
troduced evidence  tending  to  show  that  the 
value  of  all  the  property  covered  by  his  mort- 
gage was  about  91,200,  But  the  uncontra- 
dicted evidence  In  the  case  showed  that  only 
a  portion  of  such  property  was  converted  by 
the  defendant,  and  that  the  value  of  those 
goods  not  taken  by  him  was,  at  least,  $700. 
Under  the  pleadings  In  the  case,  plaintiff 
could  only  recover  the  value  of  the  goods  con- 
verted by  the  defendant,  not  exceeding  in 
amount  the  balance  unpaid  upon  his  mort- 
gage. See  Levy  v.  Slieehan,  ante,  802.  (de- 
cided at  this  session  of  this  court.)  Hence  it 
follows  that  the  verdict  of  $1,000  was  much 
larger  than  the  evidence  warranted,  and  that 
defendant's  motion  for  a  new  trial  on  that 
ground  should  have  been  granted.  For  the 
errors  above  stated,  the  Judgment  must  be 
reversed,  with  costs,  and  a  new  trial  granted. 

Anders,  C.  J.,  and  Dunbab,  Stiles,  and 
SooTT,  J  J.,  concurring. 

"^"^  a  Waah.  St  II) 

2£ahnokb  et  al.  v.  Gnr  of  Taooma  et  aL 
{Bupnme  Court  ot  ITcwhtngton.    Jan.  M,  18Sa) 

APPSAL— 7lNAL  Okdbk— IlCiUHCnOH. 

1.  No  appeal  lies  from  an  order  refusing  a  tem- 
porary injunction,  as  such  order  is  not  a  final  de- 
cision, under  Rev.  St.  U.  S.  $  1869,  in  regard  to 
appeals  from  territorial  district  oonrta. 

3.  Where,  by  an  order  refusing  aa  tnJnnotlOB, 
the  case  is  also  summarily  dismissed,  aaid  ^s- 
missal  is  erroneous;  but,  ft  appearing  from  ad- 
missions of  counsel  in  argument  that  sMd  dismiss- 
al was  made  at  appellants'  request,  they  are  bound 
thereby,  and  cannot  appeal. 

Appeal  from  district  court.  Fierce  conn^. 
Tovan  &  Liketu,  for  appellants.    Thomaa 
Carroll,  for  appellees. 

SoOTT,  J.  The  appeal  in  this  case  is  from 
an  order  refusing  appellants  a  temporary  in- 
junction, and  also  dismissingtbe  action.  Ap- 
pellees move  to  dismiss  on  the  ground  that  no 
appeal  lies  from  such  an  order.  Under  tb« 
organic  act,  (Rev.  St.  U.  S.  §  1869.)  no  append 
could  have  been  taken  from  an  order  r«tasing 
a  temporary  injunction,  as  the  same  Is  not  a 
final  decision ;  and,  had  the  order  stopped  with 
refusing  the  injunction,  the  appeal  would  not 
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He.  This  go«8  farther,  however,  and  purports 
to  snmmarily  dismiss  the  salt.  Thecomplaint 
states  a  cause  of  action,  and,  from  the  bare 
record,  this  part  of  the  order  is  unaccount- 
able, and  manifestly  erroneons.  Were  the 
record  unaided  in  any  way,  the  case  would 
have  to  be  reversed  on  that  ground.  But 
connsel  for  appellants  advisedly  states  to 
the  court,  in  bis  argument  here,  that  the  or- 
der dismissing  the  action  was  made  Ht  appel- 
lants' request.  This  being  admitted  by  ap- 
pellants, we  think  they  are  bound  by  it  in 
tills  court,  and  that  we  would  not  be  justifled 
in  viewing  the  case  in  any  other  light;  and, 
as  it  was  a  voluntary  dismistol,  no  appeal 
could  be  taken  therefrom.  The  motion  to 
dismiss  Is  therefore  granted,  with  costs. 

Anders,  0.  J.,  and  Dumbab  and  Hott, 
JJ.,  concur. 


a  Wasb.  St.  22) 

Tnipp  V.  Magnus. 
(Suprtme  Court  uf ,  Washington.  Jan.  SS,  1890l) 
ApPKAir— FiXAi.  Ordeb. 
No  appeal  can  be  taken  from  a  ruling  of  a 
district  oonrt  sustaining  a  demurrer,  as  such  rul- 
ing Is  not  a  final  decision,  in  the  meaoiaK  ot  Rev. 
St.  U.  8.  f  1860,  in  regard  to  appeals  trom  territo- 
rial distriot  ooarts. 

Appeal  from  district  court.  Fierce  county. 

Defendant  demurred  to  the  fourth  amend- 
ed complHint,  and  the  demurrer  was  sus- 
tained September  27,  1888.  An  exception 
was  allowed,  and  thereupon  the  plaintiff  ap- 
pealed "from  the  order,  decision,  and  judg- 
ment of"  the  district  court  "sustaining  said 
demurrer." 

Mitehdl,  Athton  dt  Chapman,  for  appel- 
lant. Judton,  Sharpstetn  di  Sullivan,  for 
appellee. 

DuNBAB,  J.  In  this  case  the  motion  of 
the  defendant  in  error  to  dismiss  this  appeal, 
as  shown  by  his  brief,  is  based  on  but  two 
grounds:  (1)  Because  no  notice  of  the  appeal 
from  the  judgment  rendered  in  said  cause 
had  ever  been  given  in  open  court,  or  flied 
and  served  on  defendant  in  error  or  his  coun- 
sel; and  (2)  because  no  assignment  of  errors 
has  been  filed  or  served  upon  defendant  in 
error  or  his  counsel  within  the  time  required 
by  rule  5  of  this  court.  And  the  question 
whether  or  not  the  judgment  or  order  ap- 
pealed from  was  not  a  final  decision,  as,  un- 
der the  organic  act,  could  be  appealed  from, 
was  not  directly  raised  in  the  motion.  Bat 
from  the  arguments  in  the  briefs,  and  the  oral 
arguments  of  the  counsel  on  both  sides,  it 
appears  that  this  was  the  main  question  at 
Issue;  and  from  such  arguments,  and  from 
what  the  court  can  gather  from  the  tran- 
script, this  is  the  main  question  before  this 
court;  and,  thus  considering  it,  this  court, 
especially  in  view  of  the  uniform  decisions  of 
this  court  during  its  territorial  existence,  will 
bold  that  this  case  does  not  fall  within  the 
provisions  of  section  1869  of  the  Revised 
SUtntes  <a  the  United  Stated,  and  that  the 


order  of  the  court  in  sustaining  the  demurrer 
is  not  such  a  final  decision  as  is  contemplated 
by  the  statute,  and  from  which  an  appeal  cau 
be  taken  to  this  court.  The  motion  to  dis- 
miss this  appeal  is  sustained,  with  costs  ot 
this  court. 

Andkbs,  C.  J.,  and  Hott,  SoqTT,  and 
STIJ.B8,  JJ.,  concur. 


a  Wash.  Bt.  120) 

Danforth's  Adm'b  9.  Paxton. 
(Supreme  Court  of  Wathtngton.    Feb.  ao,  1S90.) 

E<JU1TT— ESOBOW— PlTDLIO  lUITDS. 

In  compromise  of  a  disputed  claim  to  pubUo 
lands,  it  wss  agreed  that  plaintUt  should  make  a 
homestead  entry  on  part  of  it,  and  after  final  proof 
eonvev  Su  acres  to  defendant  A  deed  was  executed 
and  placed  in  esorow ;  but,  before  final  proof,  de- 
fendant wrongfully  secured  possession  of  the  deed, 
and  put  it  on  record.  Held  that,  as  the  land  laws 
of  the  United  States  prohibited  a  conveyance  of 
public  land  before  final  proof,  plalntift  haid  such  a 
special  interest  In  having  the  deed  remain  in  es- 
crow that  a  bill  against  defendant  for  ita  return 
was  not  demurrable  for  want  of  equi^. 

Appeal  from  district  court,  Fierce  eonnty; 
Frank  Alltn,  Judge. 

Letols  Cass  Branson  and  DoolitUs  <§ 
Pritchard,  for  appellant.  John  Arthur,  tot 
appellee. 

Scott,  J.  The  defendant  appeals  from  tha 
judgment  of  the  district  court  overruling  his 
demurrer  to  the  complaint,  and  in  granting 
relief  to  the  plaintiff.  It  appears  from  tho 
complaint  that  in  February,  1884,  plaintiff, 
Danforth,  and  defendant  were  each  seeking 
to  obtain  title  from  the  United  States  to  tha 
same  parcel  of  land, — plaintiff  having  a  pre- 
emption filing,  and  the  defendant  a  homestead 
filing,  thereon.  That  in  March,  1884,  said 
parties  agreed  to  a  compromise  whereby  plain- 
tiff relinquished  his  claim  to  a  part  of  said 
lands,  and  defendant  relinquished  his  claim 
to  the  remaining  portion;  whereupon  each 
party  filed  a  homestead  claim  upon  the  land 
released  by  the  other.  It  was  further  agreed 
between  the  parties,  in  malting  said  compro- 
mise, that,  as  soon  as  the  plaintiff  should 
make  final  proof  and  entry  of  the  landa  em< 
braced  in  his  homestead  claim;  beshould  con- 
vey to  the  defendant,  by  deed  of  warranty,  20 
acres  thereof.  In  pursuance  of  said  agreement 
a  deed  was  signed  by  the  plaintiff,  duly  ac- 
knowledged before  a  proper  oQlcer,  and  placed 
In  escrow  in  the  Tacoma  National  Bank, 
there  to  be  held  until  final  proof  should  be 
made  as  aforesaid,  when  it  was  to  be  delivered 
to  the  defendant.  That  soon  thereafter  the 
defendant,  in  violation  of  the  terms  of  said 
compromise,  conspired  with  one  Daniels  to 
defeat  plaintiff's  claim  to  said  lands  relin- 
quished by  defendant,  and  to  prevent  the 
plaintiff  from  making  his  final  proof.  That 
he  Induced  said  Daniels  to  enter  upon  and 
claim  said  lands,  and  to  undertake  to  obtain 
title  thereto  from  the  United  States  under  ita 
land  laws,  and,  to  further  said  designs,  the 
defendant  wrongfully  procured  the  possession 
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of  said  deed  from  the  bank,  and  caused  the 
same  to  be  recorded  in  the  county  auditor's 
office  of  Pierce  coanty,  before  the  plaintiff  had 
made  his  final  proof.  Whereupon  the  plaintiff 
commenced  this  suit  inequity;  and,  as  a  part 
of  the  relief  prayed  for,  be  aslced  the  court  to 
decree  tl)at  the  defendant  be  required  to  re- 
turn the  deed  to  said  bank,  there  to  be  held 
in  escrow.  The  grounds  of  the  demurrer 
were  that  the  complaint  does  not  state  a  cause 
of  action,  and  that  the  court  liad  no  jurisdic- 
tion of  the  subject-matter.  The  demurrer 
was  overruled,  and  the  court  ordered  the  deed 
returned  to  the  bank,  to  be  held  in  escrow.  It 
appears  to  us  that  this  is  a  case  wherein  a 
court  of.  equity  has  jurisdiction  and  should 
grant  relief.  Tlie  plaintiff  had  a  special  and 
peculiar  interest  in  said  instrument,  in  hav- 
ing the  same  held  in  escrow,  by  reason  of  the 
uses  to  wliicb  it  could  be  put,  and  the  damage 
it  might  do  him  in  causing  the  loss  of  his 
Claim,  if  it  should  be  allowed  to  remai  n  extant, 
with  the  appearance  of  being  a  deliberate 
violation  by  the  plaintiff  of  the  land  laws  of 
the  United  States  in  attempting  or  agreeing 
to  convey  a  part  of  said  lands  before  making 
final  proof.  This  interestof  the  plaintiff  was 
beyond  any  mere  [>ecuniary  value  that  could 
be  attached  to  the  instrument.  .Legal  dam- 
ages would  be  too  uncertain  to  constitute  an 
adequate  compensation,  and  in  no  way  would 
an  action  at  law  afford  an  adequate  remedy. 
See  S  Pom.  Eq.  Jur.  §  1402,  and  authorities 
there  cited.  It  follows,  therefore,  that  the 
judgment  of  the  court  below  should  be,  and 
the  same  is  hereby,  affirmed. 

Andeks,  C.  J.,  and  Stiles,  J.,  concur. 
BoYT  and  Dunbar,  JJ.,  not  sitting. 


(IS  Or.  81) 


Bump  v.  Cooper. 


{Supreme  Court  of  Oregon.    April  7, 1890.) 
Balb — Breach  op  Warranty — Mbaburb  ot  Dak- 

AOBS. 

1.  Where  a  contract  fixed  the  price  for  the  sale 
of  a  certain  quantity  of  hops  to  be  delivered  In  a 
good  and  merchantable  condition,  etc.,  but  con- 
tained a  further  provision  giving  the  benefit  of  the 
rise  in  the  market  to  the  seller,  with  the  privilege 
of  closing  the  sale  within  a  time  specified,  held, 
that  the  provision  was  Intended  for  the  benefit  of 
the  seller,  and,  If  he  failed  to  exercise  the  privilege 
and  close  the  sale  within  the  time  limited,  it  be- 
came.Atnctu«  offlcln,  and  the  price  fixed  by  the  con- 
tract became  the  price  agreed  to  be  paid. 

3.  In  the  event  that  the  hops  were  not  sound 
and  merchantable  as  contracted  for,  the  measure 
of  damages  would  be  the  difference  between  the 
value  of  the  hops  as  fixed  by  the  contract  price  at 
the  time  and  place  of  their  sale  and  delivery,  and 
their  value  with  the  defect  complained  of. 
(Syllabut  by  the  Court) 

Appeal  from  circuit  court.  Benton  county; 
B.  S.  Bran,  Judge. 

Jo?i7i  Kelsay,  for  appellant.  W.  S.  Mo- 
Fadde-n  and  /.  R.  Bryson,  for  respondent. 

LOKD,  J.  This  was  an  action  to  recover 
money,  founded  upon  a  written  contract. 
The  contract,  omitting  immaterial  parts,  is 
as  follows:    l^hat  "the  party  of  the  first  part 


[plaintiff.  Bump]  does  hereby  agree  to  sell, 
and  doth  sell,  and  agree  to  deliver,  or  cause 
to  be  delivered,  to  the  party  of  the  second 
part,  [defendant,  Cooper,  ]  all  her  crop  of  hops, 
the  growth  of  the  year  1888,  the  said  bops  to 
be  of  good  first  quality,  well  baled,  and  put 
up  in  good  merchantable  order  and  condition, 
in  bales  of  about  one  hundred  and  eighty- 
four  pounds,  etc.,  said  hops  to  be  delivered 
in  lots  of  not  less  than  eight  bales,  at  Inde- 
pendence, between  this  date  and  the  1st  day 
of  November,  1888;  and  in  consideration 
thereof  the  party  of  the  second  part  agrees  to 
pay  the  partjf  of  the  first  part,  in  full  pay- 
ment for  said  hops,  the  sum  of  twelve  cents 
per  pound  after  delivery  to  and  acceptance 
by  said  party  of  the  second  part.  It  is  fur- 
ther agreed  that  said  £.  C.  Bump  is  to  have 
the  benefit  of  rise  in  market  value,  with 
privileges  of  closing  the  sale  at  market  price 
until  the  15th  day  of  November,  1888.  This 
is  followed  by  an  allegation  "that  the  rise  in 
the  market  value  over  and  above  said  twelve 
cents  per  pound  mentioned  In  the  contract, 
etc.,  was  four  cents  additional  up  to  said  day 
of  November,  1888, "  etc.  After  maki  ng  cer- 
tain  denials,  defendant  set  up  affirmatively 
in  substance  that  the  plaintiff  failed  to  fur- 
nish and  deliver  good  first-quality  baled  hops, 
put  up  in  good  merchantable  order  or  condi- 
tion, etc. ;  that  plaintiff  represented  said  bops 
to  be  of  good  first  quality,  and  in  amerchaDt- 
able  condition,  etc. ;  and  that  said  representa- 
tions and  warranty  were  untrue,  and  that  by 
reason  of  said  damaged  condition  of  said 
hops,  etc.,  the  same  were  worth  no  more 
than  four  cents  per  pound  at  Independence, 
etc.  The  reply  denied  specifically  each  and 
every  allegation  set  in  the  defendant's  sep- 
arate defense.  Upon  trial  the  jury  found  a 
verdict  for  the  plaintiff,  upon  which  the  court 
rendered  a  judgment,  from  which  the  plain- 
tiff has  appealed  to  this  court. 

The  first  question  is  as  to  the  construction 
of  the  contract.    Under  the  contract  the  price 
of  the  hops,  if  they  were  properly  baled,  and 
delivered  in  a  good  and  merchantable  condi- 
tion, was  fixed  at  12  cents  a  pound,  unless 
the  plaintiff  exercised  the  privilege  of  closing 
the  sale  for  any  rise  in  the  market  which 
should  occur  within  the  time  limited.     The 
provision  is  that  the  plaintiff  "is  to  have  the 
benefit  of  the  rise  in  the  market  value,  with 
the  privilege  of  closing. the  sale  at  market 
price,  until  the  15th  day  of  November,  1888. 
This  provision  was  inserted  for  the  l)enetit  of 
the  plaintiff,  and  if  she  neglected  to  avail 
herself  of  it,  and  close  the  sale  when  the  rise 
in  hops  should  happen,  within  the  time  pre- 
scribed, it  became  /unctua  officio,  and  the 
price  fixed  by  the  contract  at  12  cents  became 
the  price  agreed  to  be  paid.    It  is  a  privilege 
which  she  must  exercise  or  act  upon  by  clos- 
ing the  sale,  and  which  she  forfeits  by  failing 
or  refusing  to  avail  herself  of  it  before  the 
expiration  of  the  time  specified.    If  the  hop 
market,  instead  of  rising,  should  decline,  tlte 
plaiutiff  would  have  no  occasion  to  exercise 
the  privilege,  and  would  be  entitled   to  the 
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price  fixed  in  the  contract.  On  the  other 
hand,  if  there  was  a  rise  in  the  hop  market, 
and  she  fniled  to  act  upon  it,  and  close  the 
sale  at  such  increased  price,  within  the  time 
allowed,  the  privilege  was  gone,  and  the  price 
fixed  by  the  contract  prevailed.  Under  the 
allegation  in  the  complaint,  the  plaintiff  was 
permitted  to  prove  the  rise  in  tlie  market 
value  of  hops  to  be  4  cents  additional  over 
-  the  price  fixed  in  the  contract,  or  16  cents  a 
pound  up  to  the  time  specified,  without  al- 
leging that  the  privilege  was  exercised  and 
the  sale  closed  at  the  increased  market  price 
within  that  time.  The  plaintiff  could  not  do 
this,  unless  it  was  alleged  that  the  sale  was 
closed,  under  the  provision,  by  an  exercise  of 
the  privilege  it  granted;  for  otherwise  the 
price  was  fixed  by  the  contract,  and  the  de- 
fendant was  not  liable  beyond  it.  To  permit 
such  testimony  was  not  only  misleading,  but 
was  unauthorized,  for  It  permitted  the  jury, 
as  they  did  do,  to  find  a  verdict  for  a  price 
and  an  amount  not  warranted  by  the  con- 
tract, nnless  the  plaintiff  availed  hei'self  of 
the  privilege,  and  closed  a  sale  with  the  de- 
fendant within  the  time  limited,  and  the  fact 
was  so  alleged. 

The  bill  of  exceptions  discloses  that  thede- 
fendant.  Cooper,  was  called  and  sworn  as  a 
witness  in  his  own  behalf,  and  gave  evidence 
tending  to  show  that  the  hops  delivered  to 
him  by  the  plaintiff  were  worthless,  and  that 
there  was  no  market  for  said  hops  at  Inde- 
pendence; that  he  tried  repeatedly  to  sell 
them,  but  that  he  could  not  find  a  buyer,  on 
account  of  their  not  being  merchantable  and 
in  a  damaged  condition.  On  cross-examina- 
tion he  was  asked  the  following  question: 
"Did  you  sell  hops  afterwards,  and  after  the 
16th  day  of  November,  1888,  and,  if  so, 
when,  and  for  how  much?"  To  which  ques- 
tion objection  was  made,  and  overruled  by 
the  court,  and  the  witness  then,  among 
other  things,  proceeded  to  testify  that  "iu 
February,  1889,  be  shipped  the  remainder  of 
said  hops  to  Cincinnati,  Ohio,  and  sold  the 
same;  a  part  for  twelve  cents  a  pound  net  at 
Independence,  and  the  remainder  for  four- 
teen cents  a  pound  net  at  Independence,  about 
one-half  for  twelve  cents,  and  about  one-half 
for  fourteen  cents. "  The  objection  to  this 
testimony  is  that  the  plaintiff  was  bound  to 
make  good  his  contract  at  the  time  and  place 
agreed  on,  and  that  he  cannot  discharge  that 
obligation  by  inquiring  into  the  sale  three 
months  afterwards,  or  at  another  place.  Un- 
der the  pleadings  as  the  case  stands  the  de- 
fendant was  treated  as  the  owner  of  the  hops 
after  delivery  under  the  contract,  and  if  the 
hops  were  of  the  quality  required,  properly 
baled  and  in  the  condition  bargained  for,  the 
defendant  was  liable  for  the  amount  fixed  by 
the  contract,  unless  the  defendant  should  be 
able  to  make  his  defense  good,  and  show  that 
they  were  either  worthless  or  not  merchant- 
able, or  in  a  damaged  condition.  In  that  event 
the  measure  of  damages  would  be  the  differ- 
ence between  the  value  of  the  hops  as  fixed 
by  the  contract  price  at  the  time  and  place  of 


their  sale  and  delivery,  considered  as  sound, 
and  their  value  with  the  defect  complained 
of.  What  this  value  was,  if  the  hops  were 
in  a  damaged  condition,  but  had  a  market- 
able value,  had  reference  to  that  time,  and 
in  that  market,  or  the  nearest  market.  What 
the  defendant  might  sell  such  hops  for  sev- 
eral months,  or,  as  to  that,  years,  afterwards, 
was  a  matter  of  bis  own  concern;  and  the 
price  he  would  receive  would  depend  on  the 
scarcity  of  the  article  or  condition  of  the  mar- 
ket, and  might  be  greater  or  less,  and  in  no 
event  could  affect  the  issue .  involved.  As 
the  case  must  go  back,  it  is  not  necessary  to 
be  more  particular  as  to  this  matter,  as  the 
theory  upon  which  the  action  was  tried  was 
inconsistent  with  the  terms  of  the  contract. 
The  judgment  must  be  reversed,  and  a  new 
trial  ordered. 


(18  Or.  460 ; 

Riddle  «.  Miller. 


19  Or.  468) 


(Supreme  Covnt  of  Oregon.    March  5, 1890.) 
Attachment — Libn— Bona  Fide  Pubchabbbs. 

1.  The  iatentiou  of  tbe  legislature  in  adopting 
the  several  provisions  of  tbe  statute  (Hill's  Code, 
!J§  1.50,  151,  271)  was  to  give  the  creditor  under  an 
attachment,  judgment,  or  execution  the  same 
standing  In  regard  to  his  right  in  or  to  the  prop- 
erty affected  thereby  which  be  would  gain  by  a 
purchase  of  the  property  from  the  debtor. 

2.  A  creditor  who  attaches  tbe  land  of  his 
debtor,  or  obtains  and  dockets  a  judgment  against 
him,  who  is  at  the  time  informed  of  an  outstanding 
equity,  or  of  facts  sufficient  to  put  him  upon  in- 
quiiy,  takes  his  lien  subject  and  subordinate  to 
such  equity. 

3.  Where  the  equitable  right  is  superior  to  the 
legal  right,  its  establishment  in  a  court  of  equity 
becomes  paramount  to  the  legal  right  establishea 
in  a  court  of  law. 

{Syllalmg  by  the  Court) 

Petition  for  rehearing. 

This  was  au  appeal  from  the  circuit  court 
of  Josephine  county.  Upon  the  hearing  tbe 
court  announced  its  decision  as  followa: 
"The  only  question  of  law  arising  upon  this 
record  we  considered  and  decided  in  Wood  v. 
Rayburn,  18  Or.  1,  22  Pac.  Rep.  521.  We 
see  no  reason  to  depart  from  the  conclusions 
there  announced.  After  a  careful  examina- 
tion of  the  evidence,  we  have  reached  the 
same  conclusions  that  the  court  below  did. 
We  do  not  think  a  particular  examination  of 
the  facts  disclosed  by  the  evidence  is  neces- 
sary. Tlie  decree  appealed  from  must, 
therefore,  be  aflirmed."  Counsel  for  appel- 
lant subsequently  filed  a  petition  for  a  re- 
hearing. 

A.  U.  Tanner,  for  appellant.  P. P^. Prim 
and  Davis  Brewer,  for  respondent. 

Peb  Cctbiam.  The  counsel  for  the  appel- 
lant herein,  in  his  petition  for  a  rehearing, 
has  suggested  certain  propositions  which  be 
claims  have  a  bearing  upon  the  merits  of  his 
appeal,  and  which  did  not  appear,  from  the 
opiniim  of  the  court  rendered,  to  have  been 
considered.  The  first  proposition  is  as  to 
the  effect  to  be  given  to  sections  150  (sup- 
posed to  have  been  intended,  271)  and  sub- 
division 4,  §  283,  Ann.  Code  Or.    Said  sec- 
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tion  150  provides  that,  "from  the  date  of  the 
attachment  until  it  be  discharged  or  the  writ 
executed,  the  plaintifF,  as  against  third  per- 
sons, shall  be  det^med  a  purchaser  in  good 
faith,  and  for  a  valuable  consideration,  of 
the  property,"  etc.  Section  271  provides: 
"A  conveyance  of  real  property,  or  any  por- 
tion thereof  or  interest  therein,  shall  be  void 
as  against  the  lien  of  a  judgment  unless  such 
conveyance  be  recorded  at  the  time  of  dock- 
eting such  judgment  or  the  transcript  there- 
of,  as  the  case  may  be,  or  unless  it  be  record- 
ed within  the  time  after  its  execution  pro- 
vided by  law,  as  between  conveyances  for  the 
same  real  property."  Subdivision  4  of  said 
section  283  provides  that  "property  shall  be 
levied  on  in  like  manner  and  with  like  effect 
as  similar  property  is  attached,  as  provided 
in  sections  149  *  *  *  and  152,  ♦  *  * 
omitting  the  filing  of  tbecerti6cHte  provided 
for  in  section  151."  The  intention  of  the 
legislature,  in  adopting  these  several  provis- 
ions of  the  statute,  was  to  give  the  lien 
creditor  under  an  attachment,  judgment,  or 
execution  the  same  standing  in  regard  to  bis 
right  in  or  to  the  property  affected  thereby 
which  he  would  gain  by  a  purchase  of  the 
property  from  the  debtor,  so  that  in  case  the 
debtor  bad,  prior  to  the  levy  of  the  attach- 
ment or  execution  or  the  docketing  of  the 
judgment,  executed  a  deed  of  conveyance  of 
It,  if  real  property,  and  the  deed  were  not 
recorded,  as  provided  in  sections  3028,  3024, 
Ann.  Code,  within  Ave  days  thereafter,  it 
would  be  void,  as  provided  in  section  3027, 
Ann.  Code.  Under  the  said  provisions  the 
lien  of  the  creditor  may  attach  to  property 
rights  which  the  debtor  has  in  fact  conveyed 
away  by  deed  good  as  between  him  and  bis 
grantee,  while,  under  the  law  as  it  existed 
prior  to  their  adoption  by  the  legislature,  a 
creditor  would  only  acquire  by  virtue  of  such 
levy,  or  of  the  docketing  of  the  judgment,  a 
lien  upon  the  actual  interest  which  the  debt- 
or had  in  the  property  at  the  time  the  at- 
tachment or  execution  was  issued  or  judg- 
ment docketed.  The  statute  has  materially 
enlarged  the  creditor's  right  under  the  pro- 
ceedings, in  the  manner  indicated;  but  the 
legislature  did  not  intend  thereby  to  give  to 
a  creditor,  by  virtue  of  such  levy  or  the 
docketing  of  a  judgment,  anyrightas  against 
an  outstanding  equity  known  to  him  at  the 
time  his  lien  attached.  Acts  of  that  charac- 
ter have  always  been  construed  as  giving  to  a 
creditor,  under  such  circumstances,  such 
rights  only  as  he  would  acquire  under  a  vol- 
untary sale  of  the  property  to  him  by  the 
debtor  for  a  valuable  consideration.  They 
operate  to  cat  off  the  equities  of  third  per- 
sons in  the  property,  where  the  proceeding 
under  them  is  taken  and  perfected  without 
any  knowledge  of  such  equities.  In  the  lat- 
ter case,  the  equities  between  the  parties  be- 
ing equal,  the  law  prevails.  But  where  a 
cr^itor  resorts  to  such  a  proceeding  who  is 
informed  of  the  outstanding  equity,  or  of 
facts  sufficient  to  put  him  on  an  inquiry  by 
which  he  could  ascertain  the  existence  of 


such  equity,  the  lien  he  secures  thereby  will 
be  subject  to  it.  This  view  has  been  sus- 
tained by  two  decisions  of  this  court.  Stan- 
nis  V.  Nicholson,  2  Or.  332,  and  Baker  v. 
Woodwai-d,  12  Or.  12, 13,  6  Pac.  Rep.  173; 
also  by  the  circuit  court  of  the  United  States 
for  the  district  of  Oregon,  in  U.  S.  v.  Gris- 
wold,  7  Sawy.  332.  Those  cases  refer  more 
directly  to  a  construction  of  said  section  271, 
Code,  but  they  apply  with  equal  force  to  said 
section  150. 

The  second  proposition  presented  in  the  pe- 
tition, "that  respondent  has  lost  his  right  to 
equitable  relief  by  his  own  laches  and  negli- 
gence," is  not,  in  our  opinion,  maintainable 
from  the  facts  and  circumstances  of  the  case. 
We  think  the  evidence  shows  clearly  that,  at 
the  time  the  lot  in  suit  was  attached  at  the 
suit  of  the  ap[>ellant.  he  had  at  least  suffl- 
cient  notice  of  the  respondent's  rights  in  the 
lot  to  put  him  upon  inquiry. 

The  third  proposition,  "that  the  decree  of 
the  court  below  should  be  so  modi  fled  as  to 
allow  the  appellant  to  recover  the  costs  and 
disbursements  awarded  him  in  the  action  of 
ejectment,"  and  the  fourth  one,  "that  the 
said  decree  should  be  further  modified  so  aa 
to  require  the  respondent,  Riddle,  to  pay  ap- 
pellant's judgment  against  Royal  as  a  condi- 
tion to  the  relief  prayed  for,"  are  untenable; 
The  principle  which  governs  in  such  cases  is 
that  the  equitable  right  is  superior  to  the  le- 
gal right;  that  the  establishment  of  the  lat- 
ter in  a  court  of  law  is  conclusive  of  the 
rights  of  the  parties  in  that  forum,  while  the 
establishment  of  the  former  in  a  court  of 
equity  becomes  paramount  thereto.  The  ap- 
pellant herein  is  presumed  to  have  had  an  un- 
conscionable ad  van  tage  of  the  responden  t,  and 
to  have  attempted  its  enforcement  in  the  le- 
gal tribunal,  in  which  the  latter  was  unable 
to  interpose  his  equity  as  a  defense.  He 
therefore  resorted  to  the  equity  branch  of  the 
court  in  order  to  assert  it  and  arrest  the  pro- 
ceeding of  the  appellant.  The  court,  sitting 
as  a  court  of  equity,  heard  the  respondent's 
complaint,  and  said  to  the  appellant,  in  ef- 
fect: "Desist from  further  proceeding  in  the 
matter,  as  your  course  is  inequitable  and  un- 
just." Now,  if  the  court,  alter  saying  this, 
were  to  say  to  the  respondent,  "but  you  naust 
pay  the  appellant  the  cost  of  his  wrongful 
proceeding,"  it  would  be  highly  absurd. 
The  petition  for  a  rehearing  will  be  denied. 


(20  Or.  34) 
CuBTis  V.  La  Qbande  Water  Co. 
(Supreme  Court  of  Oregon.    March  26,  18901) 

DivBBBioN  OF  Stbbam— Prior  AppBOPKiA.Tioit— 

Easements  —  Liobnsb— Revocation — EaroprBi, 

— Abandonmbst. 

1.  The  doctrine  of  prior  appropriatiOD,  under 

the  act  of  congress  of  1866,  applies  to  the  publio 

lands  of  the  United  8tat«s. 

3.  To  acquire  s  right  by  prescription  In  tb« 
lands  of  another  upon  the  presamptton  of  a  grant, 
the  possession  must  be  adverse,  conUaaoaa,  unin- 
terrupted, and  by  the  ao^uiesoenoe  ot  the  owner  of 
the  land  over  which  the  easement  is  claimed.  U 
its  inception  is  permissive,  or  under  alioeoae  Irom 
tite  owner,  it  cannot  avail  to  work  an  ousver. 
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S.  A  lieenBe  creates  no  interest  in  land.  It 
is  founded  on  personal  confidence,  and  is  not  as- 
signable, and  its  continuance  depends  on  the  will 
oi  the  party  giving  it,  and  is  revocable,  unless 
the  license  is  ezecntid  under  such  circumstances  as 
would  authorize  the  interference  of  equity  to  pre- 
Tent  fraud. 

4.  To  allow  one  to  revoke  a  license  when  it  was 
given  to  inflaenoe  the  conduct  of  another,  and 
cause  him  to  make  large  investments,  would  oper- 
at«  as  a  fraud,  and  warrant  the  Interference  of 
equity  to  prevent  it,  under  the  doctrine  of  equi- 
table estoppel. 

5.  By  building  a  dam,  laying  the  pipes,  and 
making  a  diversion  of  the  water,  the  licensee,  by 
its  acts  and  the  consent  of  the  licensor,  fixed  the 
point  of  diversion  and  the  place  on  the  land  where 
the  lioense  was  to  be  exercised;  and  it  cannot  be 
exerctoed  at  any  other  place. 

6.  In  such  case,  at  that  point  and  place,  the 
license  is  irrevocable  so  long  as  the  dam  and  pipes 
remain  for  the  purpose  for  which  they  were  con- 
structed, but,  if  abandoned,  there  can  be  no  right 
to  divert  the  water  of  the  stream  at  any  other  place 
without  the  assent  of  all  the  parties  in  interest 

(Syllnbvs  by  the  Court.) 

Appeal  from  circuit  court.  Union  county; 
L.  B.  IsoM,  Judge. 

Stayter  <&  Son  and  V.  B.  Carly,  for  appel- 
lant. Wiiliams,  Aeh  di  Wood,  for  respond- 
ent. 

Lord,  J.  This  is  a  suit  to  restrain  the  di- 
version of  water  from  a  natural  water-course 
on  the  land  of  the  plaintiff.  The  defense  is 
threefold:  (1)  Prior  appropriation;  (2)  pre- 
scription; and  (3)  estoppel  inpais.  In  sub- 
stance, the  facts  are  that  the  defendant  con- 
structed a  dam  across  Mill  creek  upon  lands 
owned  by  Green  Arnold,  and  occupied  the 
same,  with  his  consent  and  Authority,  for  the 
purpose  of  diverting  water  from  said  creek, 
which  was  effected  by  means  of  a  pipe  of  a 
certain  size  inserted  in  the  dam,  and  conveyed 
to  the  town  of  La  Grande  for  the  use  of  its 
inhabitants;  that  in  June,  1887,  the  defend- 
ant constructed  a  new  dam  across  said  creek, 
some  1.000  feet  above  the  old  dam,  upon 
lands  owned  by  D.  Chaplin,  and  removed  the 
pipe  which  had  been  formerly  used  and  laid 
upon  the  lands  of  Arnold  as  a  diverting  pipe 
of  the  old  dam,  and  inserted  it  in  the  new 
dam,  and  used  and  occupied  all  the  lands 
necessary  for  that  pur{iose,  with  the  consent 
andaulliority  of  Chaplin  and  Arnold;  that  in 
the  year  1871,  after  such  consent  was  given, 
and  tlie  pipe  laid,  and  the  land  occupieid  for 
the  purposes  stated,  Arnold  sold  a  certain 
described  portion  of  bis  land,  througti  which 
said  creek  ran,  to  one  McComas,  and  Mc- 
Comas  in  1876  sold  the  same  to  the  plaintiff; 
but  this  portion  of  the  land  constituted  no 
part  of  tliat  upon  which  said  dam  had  been 
constructed  and  pipe  laid.  It  will  be  seen.then, 
that,  long  before  the  plaintiff  acquired  any 
title  to  a  portion  of  the  land  through  which 
said  creek  flowed,  she  purchased  it  subject 
to  whatever  rights,  the  defendant  had  ac- 
quired in  the  premises  by  virtue  of  the  con- 
sent and  authority  of  the  grantor,  Arnold, 
and  the  construction  of  the  dam.  laying  of  the 
pipes,  etc.,  in  pursuance  thereof,  to  divert 
the  water  for  the  uses  specified.  Assuming 
that  the  license  granted  by  Arnold,  and  the 


investment  made  by  the  defendant  for  its  en- 
joyment, operated  as  an  estoppel  in  pat«,.the 
contention  of  the  plaintiff  is  that  when  the 
defendant  removed  the  dam  and  pipe  from 
the  land  of  Arnold,  and  constructed  another 
dam,  and  laid  other  or  the  same  pipe  on 
the  land  of  Chaplin,  the  effect  was  to  re- 
voke such  license,  and  to  revive  the  rights  of 
the  plaintiff  to  have  the  stream  flow  tlirough 
her  land  without  interruption  or  perceptible 
diminution;  that  neither  Chaplin  nor  Arnold, 
nor  both,  could  authorize  the  change  of  loca- 
tion without  the  consent  of  the  plaintiff,  who 
is  a  party  in  interest;  and  that,  when  it  was 
so  done  without  her  consent,  it  was  an  inter- 
ference with  her  rights  which  equity  will  re- 
strain by  injunction.  To  avoid  the  effect  of 
this  contention,  the  defendant  interposes  (1) 
the  defense  of  prior  appropriation  of  the 
waters  of  the  creek  under  the  act  of  congress 
of  July  26,  1866,  (14  St.  U.  S.  263,)  that 
"  whenever,  by  priority  of  possession,  rights 
to  the  use  of  water  for  mining,  agricultural, 
manufacturing,  or  other  purposes  have  vested 
and  accrued,  and  the  same  are  recognized  and 
acknowledged  by  the  local  customs,  laws,  and 
the  decisions  of  courts,  the  possessors  and 
owners  of  such  vested  rights  shall  be  main- 
tained and  protected  in  the  same,"  etc. 

While  that  act  was  passed  a  year  later  than 
the  facts  show  the  waters  of  the  creek  were 
diverted,  yet  it  applies  only  to  government 
lands,  and  streams  flowing  through  it.  In 
these,  under  the  circumstances  indicated  in 
the  act,  the  prior  appropriation  of  the  water 
may  operate  to  secure  a  vested  right  to  divert 
it,  which  shall  be  maintained  and  protected. 
But  it  has  no  application  to  the  lands  of  in- 
dividual owners,  and,  as  against  them,  can 
confer  no  right  to  divert  the  waters  of  streams 
flowing  through  their  lands.  The  facts  dis- 
closed by  this  record  show  that  the  diversion 
took  place,  not  from  a  stream  upon  and  run- 
ning through  government  lands,  but  from  a 
stream  at  a  point  upon  and  running  through 
the  lands  of  Green  Arnold,  a  part  of  which 
now  belongs  to  the  pUintifl,  and  through 
whicli  a  portion  of  that  stream  naturally  runs, 
and  that  the  permission  to  construct  the  dam, 
and  lay  the  pipes  by  means  whereof  the  wa- 
ters of  the  creek  were  diverted  from  flowing, 
as  was  their  wont,  tlirough  it,  was  given  by 
Arnold,  and  their  possession  and  occupation 
for  the  purposes  specified  taken  and  used  in 
pursuance  or  it.  In  Kaler  v.  Campbell,  13 
Or.  596,  11  Pac.  Rep.  301,  both  parties  di- 
verted the  water  at  or  near  the  same  point, 
which  was  off  their  own  lands,  and  at  the 
time  of  the  diversion  and  appropriation  upon 
land  belonging  to  the  United  States;  but  in 
the  case  at  bar  the  diversion  was  from  a 
stream  upon  private  land,  and  done  with  the 
consent  of  the  owner  first  obtained.  Upon 
the  facts,  then,  the  doctrine  of  prior  appro- 
priation, under  the  act  of  congress  can  have 
uo  application. 

The  next  defense  urged  is  that  the  defend- 
ant has  acquired  the  right  by  prescription  to 
occupy  the  land,  and  divert  the  waters  of  that 
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stream.  It  Is  true  that  the  plaintiff  practi- 
cally admits  that  the  compnny  took  possession 
and  diverted  the  waters  in  the  year  1865,  and 
conducted  it  into  La  Grande  by  means  of 
pipes,  and  that  it  has  continued  to  so  divert 
the  waters  of  that  creek,  and  use  the  lands 
for  that  purpose,  ever  since.  But  the  facts 
show  the  waters  were  not  so  diverted,  and 
possession  taken  of  the  land  to  construct  the 
dam  and  lay  pipes,  as  a  matter  of  right, 
against  Arnold  or  the  plaintifF,  but  under  the 
license  or  permission  of  Arnold  in  tlie  year 
1865,  which  prevented  it  being  adverse.  To 
acquire  a  right  of  prescription  in  the  lands  of 
another  upon  the  presumption  of  a  grant,  the 
possession  must  be  adverse,  continuous,  un- 
interrupted, and  by  the  acquiescence  of  the 
owner  of  the  land  upon  which  the  easement 
is  claimed.  If  its  inception  is  permissive  or 
under  a  license  from  the  owner,  it  cannot 
avail  to  work  an  ouster.  To  effect  that  re- 
sult, the  possession  taken  must  be  oppn,  hos- 
tile, and  continuous, — "he  must  unfurl  his 
flag  on  the  land,  and  keep  it  flying,  so  that 
the  owner  may  see,  if  he  will,  that  an  enemy 
has  invaded  his  domains,  and  planted  the 
standard  of  conquest."  Under  tliis  rule,  an 
adverse  possession  cannot  grow  out  of  a  per- 
missive enjoyment;  and  so  speak  the  decis- 
ions without  a  dissentient  voice,  including 
this  court.  Springer  v.  Young,  14  Or.  285, 
12  Pac.  Rep.  400. 

The  next  and  main  defense  is  that  the  de- 
fendant constructed  its  dam  and  laid  tlie  pipes 
on  the  land,  and  diverted  the  waters  for  the 
uses  specified,  at  the  place  designated  on  the 
stream,  by  the  permission  or  under  a  license 
from  Arnold,  who  was  then  the  owner  of  the 
land  tlirough  which  the  stream  flowed,  and 
that,  in  consequence  of  large  investments  of 
money  and  labor  expended  in  the  construc- 
tion of  such  a  dam  and  laying  such  pipes  for 
the  purpose  of  diverting  the  waters  of  that 
stream,  the  license  has  become  irrevocable, 
or  turned  into  an  agreement  which  equity 
will  enforce.  The  principle  on  which  this 
contention  is  based  is  that  after  one  has  acted 
on  the  faith  of  a  parol  license,  and  made  per- 
manent improvements,  the  owner  will  be 
estopped  from  revoking  his  license, 'to  pre- 
vent injustice.  The  application  of  this  prin- 
ciple of  equitable  estoppel  after  one  has  acted 
on  the  faith  of  a  parol  license  is  strongly  re- 
sisted by  some  authorities,  holding,  in  effect, 
that  it  operates  to  overturn  the  statute  of 
frauds,  and,  for  all  practical  purposes,  to 
create  an  interest  in  land  in  disregard  of  the 
requirements  of  that  statute.  A  license  cre- 
ates no  interest  in  land.  It  is  founded  on 
personal  confidence,  and  is  not  assignable, 
and  its  continuance  depends  on  the  pleasure 
of  the  party  giving  it;  and  it  is  revocable, 
unless  executed  under  such  circumstances  as 
would  authorize  the  interference  of  equity  to 
prevent  injustice.  At  law  a  license  could  not 
have  the  effect  to  create  an  interest  in  lands 
upon  the  theory  of  liecoming  irrevocable  by 
estoppel,  as  courts  of  law  deal  with  the  legal 
aspect  of  estates  in  land,  and  cannot  enforce 


equities  which  grow  out  of  an  equitable  estop- 
pel against  the  owner  of  land.  J  udge  Ck>OLEr 
seems  to  regard  it  as  a  serious  reproach  to  the 
law  that  it  should  fail  to  provide  some  ade- 
quate protection  against  the  injustice  of  arev- 
ocation  after  the  licensee,  in  reliance  upon 
the  license,  has  made  large  and  expensive 
improvements.  Maxwell  v.  Bridge  Co..  41 
Mich.  467.'  But  it  is  unnecessary  for  us  to 
consider  the  effect  of  such  a  position  at  law, 
as  it  is  only  the  equitable  rights  of  the  par- 
tiesthat  are  now  underinqulry.  An  executed 
license  is  treated  like  a  parol  agreement  in 
equity.  It  will  not  allow  the  statute  to  be 
used  as  a  cover  for  fraud.  It  will  not  permit 
advantage  to  be  taken  of  the  form  of  the  con- 
sent, although  not  within  the  statute  of 
frauds,  after  large  expenditures  of  money  or 
labor  have  been  invested  in  permanent  im- 
provements upon  the  land,  in  good  faith,  up- 
on the  reliance  reposed  in  such  consent.  To 
allow  one  to  revoke  his  consent  when  it  was 
given,  or  had  the  effect,  to  Influence  the  con- 
duct of  another,  and  cause  him  to  make  large 
investments,  would  operate  as  a  fraud,  and 
warrant  the  interference  of  equity  to  prevent 
it,  under  the  doctrine  of  equitable  estoppel. 
The  ground  of  the  jurisdiction  is  to  prevent 
injustice  or  fraud.  "Its  effect,"  said  Chan- 
cellor Bates,  "when  applied,  is  to  restrain  a 
a  party  from  exercising  his  legal  right;  and 
this  even  a  court  of  equity  cannot  do  unless 
there  have  been  on  his  part  some  conduct, 
declaration,  or  improper  concealment  mislead- 
ing an  innocent  person  to  liis  prejudice,  and 
rendering  the  assertion  of  the  legal  right  as 
against  such  person  an  act  of  bad  faith 
amounting  to  constructive  fraud.  Moreover, 
it  may  be  well  added  that,  to  warrant  the  in- 
terference of  the  court  with  the  legal  right 
or  title  of  a  party,  the  case  relied  on  to.  work 
the  estoppel  must  be  clear,  beyond  doubt,  up- 
on the  facts;  and  the  more  stringently  do 
these  rules  apply  in  a  case  •  *  •  where 
the  effect  of  the  estoppel,  if  allowed,  will  be 
to  convert  what  was  originally  a  bare  privi- 
lege, temporary  and  revocable,  into  an  ease- 
ment in  the  licensor's  land,  perpetually  bind- 
ing it,  and  transmissible  from  the  licensee." 
Jackson  v.  Railroad  Co.,  4  Del.  Ch.  160. 

The  testimony  of  Green  Arnold,  a  witness 
for  the  defendant,  shows  that  he  was  the 
owner  of  the  land,  and  gave  the  La  Grande 
Water  Company,  permission  to  take  the  water 
and  the  right  of  way  for  the  use  of  his  land 
for  the  construction  of  the  dam  and  laying  of 
the  pipes.  In  order  to  show  in  what  his  per- 
mission consisted,  be  testifled  that  he  assisted 
in  putting  in  the  dam  and  starting  the  water- 
works; and,  so  far  as  he  is  concerned,  he  as- 
sents to  the  change  of  location  from  the  place 
of  diversion,  and  the  removal  of  the  pipes, 
etc.,  to  the  land  of  Chaplin.  In  short,  it  is 
clear  that  what  was  done  by  the  company 
was  done  not  only  with  his  consent,  but  he 
intended  it  to  induce  the  construction  of  the 
works,  and  the  diversion  of- the  water  for  the 

>3  N.  "W.  Rep.  639. 
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uses  specified.  Other  testimony  there  is  in 
corroboration  of  this,  but  further  reference  is 
unnecessary.  Upon  the  undisputed  facts,  as 
between  tiim  and  the  defendant,  if  he  were 
to  attempt  to  revolce  bis  license  to  use  ids 
land  and  divert  the  water  for  the  purposes  in- 
dicated, a  court  of  equity  would  apply  the 
doctrine  of  equitable  estoppel,  and  enjoin 
him.  As  against  him  and  the  plaintiff,  ttien, 
who  subsequently  purchased  a  piece  of  the 
land  through  which  the  stream  flowed,  it  may 
be  assumed  that  the  license  is  irrevocable  so 
long  as  the  Interest  created  by  it  endures. 

By  building  the  dam,  laying  the  pipes,  and 
making  the  diversion  of  the  water,  the  de- 
fendant, by  its  act  and  the  consent  of  Arnold, 
fixed  the  place  on  the  land  where  the  license 
was  to  be  exercised  and  enjoyed ;  and  the  in- 
quiry is,  can  it  be  exercised  at  any  other  place 
on  the  land  of  Arnold,  or  above  it,  although 
with  the  consent  and  permission  of  its  owner, 
without  reviving  the  right  of  the  plaintiff  to 
have  the  waters  of  that  creek  flow  without 
interruption  through  her  land  ?  'VV  hat  was  the 
effect  of  a  change  of  location  which  involved 
the  abandonment  of  the  use  and  enjoyment 
of  the  license  upon  the  land  of  Arnold!*  The 
plaintiff  purchased  subject  to  the  rights  ac- 
quired by  the  defendant  to  divert  the  water 
and  use  the  land  under  the  license,  which 
fixed  the  point  of  diversion  on  the  stream, 
and  the  particular  land  to  be  occupied  for 
tliat  purpose,  as  definitely  as  if  it  were  de- 
scribed in  a  deed;  and  it  cannot  be  exercised 
at  any  other  place.  It  is  as  to  that  point,  and 
the  use  of  the  land  for  the  purposes  specified, 
that  the  facts  created  an  equitable  estoppel, 
and  rendered  the  license  irrevocable,  so  long 
as  the  dam  and  pipes  remained  for  the  pur- 
pose for  which  they  were  constructed  and 
laid.  If  these  should  be  allowed  to  fall  into 
decay  and  disuse,  or  be  abandoned,  the  cause 
of  the  diversion  ceasing,  the  waters  of  the 
stream  would  resume  their  accustomed  chan- 
nels, and  flow  uninterruptedly  through  the 
plaintiff's  land  Neither  Arnold  nor  Chap- 
lin woold  give  a  right  of  diversion  at  any 
other  place  against  the  consent  of  the  plain- 
tiff, who  Wiis  entitled  to  have  the  waters  of 
that  stream  flow  through  her  land  subject  to 
the  license  created  by  the  estoppel.  When 
the  license  was  alxindoned  at  that  point  and 
place,  the  defendant  had  no  right  at  any  other 
to  divert  the  waters  of  the  creek  without  the 
consent  of  th<£  plaintiff,  through  whose  land 
it  flowed.  These  parties  might  give  their 
consent,  and  so  far  so  good,  to  divert  at  some 
other  place  on  their  land;  but,  as  the  exercise 
of  such  a  right  or  privilege  affected  her  rights 
in  the  premises,  it  could  not  be  used  and  en- 
joyed by  the  defendant  without  her  consent. 

It  may  not  be  amiss  to  say  that  we  have 
omitted  a  detail  of  the  facts,  such  as  the  in- 
corporation of  1880,  etc.,  because  they  are  not 
essential,  in  the  view  taken,  to  the  conclusion 
reached.  It  results  that  the  plaintiff  is  en- 
titled to  the  injunction  prayed  for,  and  825 
as  damages  and  costs  and  disbursements;  and 
it  is  so  ordered. 


811 

(19  Or.  61) 

Hyland  V.  Htland  et  al. 
(Supreme  Court  of  Oregon.    March  81, 1890.) 
Reformation  of  Deed — Pleading — Bona  Pidb 

PDRCB  A8EB8  — BVIDBNCE. 

1.  A  complaint  in  a  suit  to  reform  a  written  in- 
strument in  consequence  of  a  mistake  in  itsexeou- 
Uon  must  aUese  facts.  It  must  show  what  the 
parties  to  the  instrument  mutually  agreed  to  do, 
and  wherein  the  writing  fails  to  express  their 
agreement,  and  that  the  mistake  did  not  occur 
through  any  carelessness  or  negligence  of  the 
plaintifT;  otherwise  a  demurrer  to  the  complaint 
should  be  sustained. 

2.  Where  the  plaintifF,  a  married  woman,  in  ai 
suit  against  her  husband,  as  defendant,  to  have  re- 
formed a  certain  deed  executed  by  him  to  her,  al- 
leged in  her  complaint  that,  for  a  valuable  consid- 
eration, the  defendant  bargained  and  sold  to  her 
certain  real  property :  that  he  promised  and  agreed 
with  her  that  be  wouid  execute  and  deliver  a  deed 
conveying  to  her  the  said  property  during  her  nat- 
ural life,  and  then  to  her  heirs  and  assigns  forever; 
and  that  the  defendant  executed  and  delivered  to 
plaintift  a  deed  of  conveyance  to  the  property,  but 
by  mutual  mistake  the  words  "  and  then  to  her  heirs 
and  assigns  forever"  were  omitted  from  the  deed;. 
that  the  defendant  instructed  and  directed  the  per- 
son who  wrote  the  deed  to  insert  the  said  words, 
but  he  inadvertently  and  through  mistake  omitted 
to  write  in  the  same;  that  the  plaintiS  relied  upon 
the  word  of  the  defendant,  and,  being  ignorant  of 
business  of  that  kind,  did  not  read  the  deed,  nor 
find  out  the  mistake  until  a  short  time  before 
bringing  the  suit, — held,  that  the  complaint  was 
faulty  in  not  stating  the  terms  of  the  agreement 
between  the  parties  which  the  deed  was  given  to 
effectuate,  but  that  the  fault  only  constituted  a  de- 
fective statement  of  cause  of  suit,  and  not  a  de- 
fective cause  of  suit;  and  that  therefore  the  de- 
fendant waived  the  defeot  by  filing  an  answer  to 
the  complaint 

8.  In  order  to  defeat  an  outstanding  equity  in 
real  property  by  a  plea  that  the  defendant  was  the 
purchaser  of  the  property  in  good  faith,  he  must 
set  forth  in  his  answer  the  deed  of  purchase,  the 
date,  parties,  and  contents  briefly;  that  the  vendor 
was  seised  in  fee,  and  in  possession;  he  must  state 
the  consideration,  with  a  distinct  averment  that  it 
was  bonaflde  aud  truly  paid,  independently  of  tlve 
recital  in  the  deed ;  and  ne  must  deny  notice  pre- 
vious to  and  down  to  the  time  of  paying  the  money 
and  delivery  of  the  deed;  and  where  it  was  averred 
in  the  answer  of  a  defendant  in  such  a  case  that,  at 
or  about  a  certain  date,  his  grantor  executed  and , 
delivered  to  him  a  deed  of  conveyance,  conveying 
unto  him  the  title  to  the  property,  and  that  he  did 
on  such  date,  without  knowledge  or  notice  of  such 
equity,  purchase  the  property  in  good  faith  and  for 
a  valuable  consideration,  and  was  absolute  owner 
of  it  In  fee-simple, — held,  tbat  it  was  insutBoient 
to  give  the  defendant  the  benefit  of  the  claim  that 
he  was  an  innocent  purchaser  of  the  property 
without  notloe.  Held,  further,  that  evidence 
showing  that  the  deed  was  made  out  in  favor  of 
the  defendant  without  his  knowledge,  but  immedi.' 
ately  afterwards  delivered  to  him,  and  after  re- 
ceiving it  he  promised  and  agreed  tbat  he  would 
take  care  of  the  grantor  his  life-time  in  considera- 
tion of  the  property,  and  that  he  received  knowl- 
edge of  the  equity  about  the  time  the  deed  was  de- 
livered, or  soon  afterwards,  and  the  suit  to  enforce 
the  equity  was  commenced  within  the  next  three 
months  thereafter,  did  not  prove  that  the  defend- 
ant was  an  Innocent  purchaser  of  the  property. 
(Suttabus  by  the  Coi«rt) 

Appeal  from  circuit  court.  Lane  county; 
B.  S.  Bean,  .Fudge. 

The  respondent  commenced  a  suit  in  said 
court  against  the  appellant,  to  reform  a  djeed 
to  certain  real  property  situated  in  said  coun- 
ty. She  alleged  in  her  complaint  that,  on  the 
27th  day  of  November,  1885,  the  appellant 
Benjamin  Hyland,  for  a  valuable  considera- 
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tion  paid  him  by  the  respondent,  bargained 
and  sold  to  respondent  tbe  said  real  property, 
consisting  of  170  acres  of  land ;  tliat  said  ap- 
pellant promised  and  agreed  with  her  to  ex- 
ecute a  deed  conveying  to  her  said  land  dur- 
ing her  natural  life,  and  the  remainder  to  her 
heirs  and  assigns  forever;  tliat  on  or  al)out 
said  time  said  appellant  executed  and  deliv- 
ered to  her  a  deed  of  conveyance  to  said  land, 
but  tlie  following  words,  to- wit,  "and  then  to 
her  heirs  and  assigns  forever,"  were  by  mut- 
ual mistake  omitted  from  the  deed;  and 
that,  at  the  time  said  deed  was  executed,  said 
appellant,  in  the  presence  of  respondent,  in- 
structed and  directed  the  person  who  wrote 
the  deed  aud  toolc  tbe  acknowledgment  there- 
of to  insert  then-in  the  wonts,  to  the  said  re- 
spondent "during  her  natural  life,  and  tiien 
to  her  heirs  and  assigns  forever,"  but  the 
officer,  or  justice  of  the  peace,  who  wrote  the 
deed,  failed  through  mistake  to  write  in  tbe 
said  words.  The  respondent  nlleged  that  she 
relied  upon  the  word  of  the  said  appellant, 
and.  being  ignorant  of  that  kind  of  business, 
did  not  read  said  deed,  and  that  the  said 
omission  and  mistake  were  not  noticed  or 
found  out  by  her  and  said  appellant  until  a 
short  time  before;  that  the  said  appellant  put 
her  into  the  possession  of  the  said  premises, 
and  that  she  had  been  in  the  absolute  posses- 
sion of  the  same  since  the  execution  of  the 
.  said  deed;  that  immediately  after  finding  out 
the  said  mistake  in  said  deed  she  applied  to 
said  appellant  to  correct  it,  but  that  lie  re- 
fused and  still  refuses  to  do  so.  The  respond- 
ent farther  Hlleged  that  on  or  about  the 
day  of  ,  1887,  the  said  appel- 
lant Benjamin  Hyland,  without  any  valua- 
ble consideration,  made,  executed,  and  deliv- 
ered a  pretended  deed  of  conveyance  to  said 
premises  to  the  appellant  Amos  D.  Hyland. 
which  was  without  a  valuable  consideration 
and  was  fraudulent.  The  said  complaint 
contained  a  prayer  for  relief;  that  the  said 
Benjamin  Hyland  be  decreed  to  correct  the 
said  deed  by  adding  and  inserting  therein  the 
said  words,  and  that  the  said  deed  to  said 
Amos  D.  Hyland  be  declared  void  and  of  no 
eJEfect,  and  be  set  aside;  and  for  such  other 
and  further  relief  as  might  seem  equitable 
and  just.  The  appellant  Benjamin  Hyland 
tiled  an  answer  to  tbe  said  complaint  deny- 
ing the  agreement  to  convey  the  land  as 
therein  alleged;  denying  that  the  said  words, 
"and  then  to  her  heirs  and  assigns  forever," 
were  omitted  from  thedeed  through  mistake; 
denying  th%t  he  instructed  or  directed  the 
person  who  wrote  the  deed  to  insert  the  said 
words  therein;  denying  that  said  pei-son  in- 
advertently or  through  mistake  omitted  or 
failed  to  write  the  said  words  therein,  or 
that  said  respondent  relied  upon  the  words  of 
said  appellant,  or  that,  being  ignorant  of 
business  of  the  kind,  she  did  not  read  said 
deed;  and  denied  all  the  material  allegations 
in  the  complaint.  Said  appellant  also  denied 
that  the  deed  made  by  him  to  Amos  D.  Hy- 
land was  made  without  any  valuable  consid- 
eration, and  alleged  that  he  made,  executed. 


and  delivered  said  last-mentioned  deed  in 
good  faith.  The  said  appellant  Amos  D.  Hy- 
land also  filed  an  answer  to  the  said  com- 
plaint denying  all  the  material  allegations 
therein  contained;  and  for  further  and  sep- 
arate answer  to  the  said  complaint  alleged 
that  the  deed  made  to  him  by  the  said  Benja- 
min Hyland  was  for  a  valuable  consideration; 
and  that  he,  without  any  knowledge  or  notice 
of  any  mistake  or  omission  in  said  deed  to 
said  respondent,  and  without  any  knowledge 
or  notice  of  any  fraudulent  intent  of  said  Ben- 
jamin Hyland,  or  knowledge  or  notice  of  any 
fraud  rendering  void  the  title  of  said  Benja- 
min Hyland  to  said  premises,  purchased  th6 
same  in  good  faith  and  for  a  valuable  consid- 
eration, and  was  the  absolute  owner  in  fee- 
simple  thereof,  subject  only  to  the  life-estate 
of  said  respondent.  The  said  respondent 
filed'replies  to  the  new  matter  contained  in 
said  respective  answers,  denying  the  same. 
The  case  was  referred  to  a  referee  to  Uike  and 
report  the  testimony  therein,  and  the  same 
Whs  thereafter  heard  by  the  court  upon  tbe 
report  of  the  said  referee,  which  found  that 
the  equities  were  with  the  respondent,  and 
that  she  was  entitled  to  the  relief  demanded 
in  her  complaint.  Upon  which  finding  the 
decree  appealed  from  was  entered. 

A.  E.  Qallagher,  for  appellants.  J.  J. 
Walton,  for  respondent. 

Thater,  C.  J.,  {after  stating  the  facts  as 
above.)  It  appears  from  tlie  evidence  taken 
by  the  referee  in  this  case  that  at  the  time  of 
the  execution  of  the  deed  by  the  appellant 
Benjamin  Hyland  to  the  respondent,  the  said 
parties  were  husband  and  wife,  and  had  been 
such  for  nearly  20  years;  that  they  htid  a 
family  of  children,  the  fruit  of  their  marriage; 
that  the  said  appellant  bad  had  a  former 
wife  who  bad  borne  him  several  children, 
among  whom  was  the  appellant  Amoa  D. 
Hyland,  and  that  at  the  time  of  the  execution 
of  the  deed  by  the  said  Benjamin  Ilyland  to 
the  said  Amos  D.  Hyland, — which  was  so 
executed  November  10, 1887. — a  suit  for  a 
divorce  was  pending  in  said  circuit  coart  be- 
tween said  respondent  and  said  Benjamin 
Hyland.  It  farther  appears  from  the  evi. 
dence  that  the  consideration  for  the  deed  from 
Benjamin  Hyland  to  the  respondent  was  a 
conveyance  by  the  latter  to  the  former  of  cer- 
tain real  property  owned  by  her,  situated  in 
the  city  of  Oorvallis,  Benton  county.  The 
respondent,  in  order  to  sustain  her  allega- 
tion in  the  complaint  that  the  words  "then  to 
her  heirs  and  assigns  forever"  were  omitted 
through  mistake  in  the  said  deed  from  the 
said  Benjamin  Hyland  to  her,  relied  upon 
her  own  testimony  and  that  of  several  other 
witnesses,  who  testified  that  the  said  Benja- 
min Hyland,  soon  after  the  execution  of  the 
deed,  stated'on  a  number  of  occasions  that  he 
had  conveyed  tlie  property  in  question  to  the 
respondent  for  life,  and  then  to  her  heirs  and 
assigns.  I  think  the  evidence  upon  that 
point,  in  the  absence  of  any  conDicting  testi- 
mony, was  suSicieut  to  es^biiah  the  fact  al- 
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leged.  The  deed  itself  shows  upon  its  face 
that  the  said  BeDJamin  Hyland  intended  to 
convey  his  entire  interest  in  the  said  proper- 
ty; otherwise  he  would  not  have  been  likely 
to  have  inserted  tlie  covenant  therein,  where- 
by he  covenanted  to  and  with  the  said  re- 
spondent, her  heirs  and  assigns,  that  he  was 
the  owner  in  fee-simple  of  said  premises,  that 
they  were  ^ree  from  all  incumbrances,  and 
that  he  would  warrant  and  defend  the  same 
from  all  lawful  claims  whatsoever. 

Tlie  appellants'  counsel  at  the  hearing  did 
not  seem  to  claim  that  the  evidence  was  in- 
8u£Scient  to  prove  the  fact  that  such  mistake 
was  made  in  the  execution  of  said  deed  to  re- 
spondent; and  the  evidence  on  the  part  of  the 
respondent  upon  the  point  was  more  convinc- 
ing as  it  was  not  controverted  by  the  appel- 
lant Benjamin  Hyland,  who  was  evidently 
well  acquainted  with  all  the  facts  connected 
with  the  affair.  Said  counsel,  however,  did 
rely  upon  the  allegations  in  the  answer  that 
the  appellant  Amos  O.  Hyland  purchased  the 
property  in  question  from  Benjamin  Hyland 
in  good  faith,  and  without  notice  of  any  such 
mistake  having  beeu  made;  and  upon  the  in- 
sufficiency of  the  respondent's  complaint  in 
the  suit.  Said  counsel,  in  claiming  that  Amos 
D.  Hyland  was  a  purchaser  in  good  faith, 
without  notice,  is  confronted  with  a  difficulty 
in  regard  to  the  sufficiency  of  his  answer  up- 
on thitt  point.  A  defendant  who  interposes 
a  plea  or  answer  of  that  character  roust  state 
therein,  as  was  said  by  Batdwik,  J.,  in 
Boone  v.  Chiles,  10  Pet.  211:  "The  deed  of 
purchase,  the  date,  parties.  And  contents, 
briefly;  that  the  vendor  was  seised  in  fee, 
and  in  possession.  The  consideration  must 
be  stated  with  a  distinct  averment  that  It 
was  bona  fide  and  truly  paid,  independently 
of  the  recital  in  the  deed.  Kotice  must  be 
denied  previous  to,  and  down  to,  the  time  of 
paying  the  money,  and  the  delivery  of  the 
deed;  and,  if  notice  is  specially  charged,  the 
denial  must  be  of  all  the  circumstances  re- 
ferred to  from  which  notice  can  be  inferred; 
and  the  answer  or  plea  show  how  the  grantor 
acquired  title.  *  •  •  Such  is  the  case 
which  must  be  stated  to  give  a  defendant 
the  benefit  of  an  answer  or  plea  of  an  inno* 
cent  purchaser  without  notice.  The  case 
stated  must  be  made  out.  Evidence  will  not 
be  permitted  to  be  given  of  any  other  matter 
not  set  out."  Said  answer  materially  fails  to 
contain  the  several  requirements  above  speci- 
fied, and  the  evidence  comes  far  short  of 
proving  that  said  appellant  Amos  D.  Hyland 
was  such  innocent  purchaser  of  the  property. 
He  testified  in  the  suit,  in  answer  to  the  in- 
terrogatory to  state  when  and  under  what 
circumstances  and  where  he  purchased  the 
170  acres  of  land,  as  follows:  "On  the  10th 
day  of  November,  1887,  at  the  court-house,  I 
went  to  find  father's  attorney  to  have  him 
make  a  deed  to  my  brother,  B.  S.  Hyland, 
and  have  him,  if  the  attorney  thought  best, 
to  take  care  of  him  his  life-time.  When  I 
came  back  to  the  court-house  father  had 
made  the  deed  "-a  me,  and  paid  he  would 


rather  stay  with  me.  I  agreed  to  take  cars 
of  him  his  life-time  for  the  land. "  In  answer 
to  another  interro(;atory  to  state  what  the 
facts  were  about  the  deed  being  made,  exe- 
cuted, and  delivered  to  him  without  any 
value  or  valuable  consideration,  he  answered: 
"The  deed  was  made  to  m^  before  I  knew  it. 
When  I  found  it  out  we  made  an  agreement 
that  I  was  to  take  care  of  him  his  life-time 
for  the  land.  I  accepted  of  the  deed  with 
that  understanding,  which  I  have  done  to  the 
best  of  my  ability."  This  substantially  is  all 
the  evidence  given  by  said  appellant  in  regard 
to  the  affair,  and  of  the  consideration  paid  or 
agreed  to  be  paid  by  him  for  the  land.  He 
testified  that  he  had  no  knowledge,  prior  to 
his  coming  to  Eugene  City  upon  that  occa- 
sion, of  any  deed  having  been  executed  by 
Benjamin  Hyland  to  the  respondent,  nor  of 
the  alleged  mistake;  but  the  circumstances 
under  which  the  deed  was  made  and  delivered 
to  him  were  calculated  to  cast  suspicion  up- 
on the  hona  fldes  of  the  transaction.  He 
knew  that  a  suit  for  a  divorce  had  been  com- 
menced by  the  respondent  against  Benjamin 
Hyland,  which  was  then  pending,  and  that  it 
would  necessarily  affect  any  title  the  latter 
had  in  the  property.  He  received  the  deed  to 
the  land  more  as  a  gift  than  as  a  purchase, 
and  was,  at  jthe  time,  evidently  contriving 
with  Benjamin  Hyland  a  mode  by  which  the 
latter  could  divest  himself  of  Us  apparent 
title  to  the  remainder  in  the  land.  He  made 
no  advancement  as  a  consideration  for  the 
deed,  nor  any  agreement  as  an  inducement 
to  its  execution,  though  he  testified  that  he 
promised,  when  the  deed  was  delivered  to 
him,  that  he  would  take  care  of  his  father 
during  the  letter's  life-time  for  the  land. 
Whetlier  that  would  have  been  an  adequate 
consideration  for  the  property  does  not  ap- 
pear. It  would  be  absurd,  however,  to  hold 
that  the  transaction  constituted  said  Amos 
D.  Hyland  a  purchaser  in  good  faith,  and 
contrary  to  the  uniform  decisions  of  this 
court  upon  that  question.  Musgrove  v.  Bon- 
ser.  5  Or.  313;  Kichards  v.  Snyder,  11  Or. 
501,  6  Pac.  Bep.  186;  Wood  v.  Rayburn,  22 
Pac.  Bep.  521. 

The  main  ground  upon  which  the  appel* 
lants'  counsel  appeared  to  rely  at  the  hearing' 
was  the  alleged  insufficiency  of  the  respond- 
ent's complaint  to  entitle  her  to  a  decree  of 
reformation  of  the  said  deed;  and  I  think  it 
altogether  the  strongest  point  in  bis  case. 
Attorneys  who  prepare  complaints  to  reform 
written  instruments  are  too  apt  to  state  con- 
dusions  instead  of  facts.  They  should  set 
out  the  transaction  as  it  occurred,  and  not 
the  legal  effect  thereof.  The  complaint  in 
this  case  should  have  stated  what  the  parties 
mutually  agreed  to  do  in  regard  to  the  ex- 
change of  their  lands,  and  not  the  result  of 
what  they  did  do.  If  the  terms  of  the  origi- 
nal  agreement  between  the  parties  to  the 
transaction  involved  herein,  and  their  at- 
tempt to  effectuate  it,  had  been  set  out,  the 
court  could  have  readily  discovered  from  the 
facts,  if  truly  stated,  whether  or  not  there 
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was  such  a  mistake  as  alleged,  and  in  what 
particular  it  consisted.  Instead  of  doing  that, 
however,  the  respondent's  counsel  contented 
himself  by  alleging  the  promise  and  agree- 
ment made  by  Benjamin  Hyland  to  make,  ex- 
ecute, and  deliver  to  the  respondent  a  deed 
conveying  to  her  said  premises  during  her 
natural  life,  and  then  to  her  lieirs  and  assigns 
forever;  and  that  he  executed  and  delivered 
to  her  a  deed  of  conveyance  to  said  premises, 
but  said  words  "and  then  to  her  heirs  and 
assigns  forever"  were,  by  mutual  mistitke, 
omitted  therefrom.  Such  a  mode  of  alleging 
a  cause  of  suit  is  highly  objectionable.  The 
statenient  is  too  general,  and,  if  the  case  bad 
come  here  upon  demurrer  to  the  pleading,  I 
should  have  been  in  favor  of  sustaining  the 
demurrer.  The  objection,  however,  is  made 
at.the  hearing  in  this  court,  and  it  seems  to 
me  that  under  such  circumstances  every  rea- 
sonable inference  sliould  be  given  in  favor  of 
the  complaint  that  can  be  drawn  therefrom. 
It  is  nut  a  case  of  a  defective  cause  of  suit, 
but  of  a  defective  statement  of  cause  of  suit. 
If  the  complaint  had  lacked  some  material  al- 
legation the  defect  would  be  fatal,  and  could 
be  taken  advantage  of  without  interposing  a 
demurrer;  but  where  the  defect  consists  in 
alleging  evidence  of  facts,  or  conclusions  of 
facts,  instead  of  the  facts  themselves,  it  will 
be  waived,  unless  a  demurrer  is  taken  to  the 
pleading.  The  fault  of  the  complaint  in  this 
case  is  of  the  latter  character.  The  decree 
appealed  from  will  therefore  be  aflBrmed. 

09  Or.  M)  

MoBbide  v.  Northern  Fac.  B.  Co. 

•    (Supreme  Court  of  Oregon.    April  8,  1890.) 

APPEAI/— Time  of  Takino— Death  of  Pabtt— 
Accidents  at  Railroad  Cbossinqs. 

1.  A  suit  is  suspended  during  the  period  be- 
tweeu  the  death  of  a  party  and  the  order  jrranting 
a  oontiDuance  by  or  agaioat  bis  persons  repre- 
sentative, and  this  period  is  not  to  be  deemed  any 
part  of  the  time  limited  for  taking  an  appeal. 

a.  It  is  the  duty  of  a  traveler  to  look  and  listen 
before  attempting  to  cross  a  railroad  track,  and 
especially  at  a  crossing  known  to  him  to  be  dan- 
gerous from  its  obstructed  view,  and  the  confor- 
mation of  its  surroundings  rendering  it  difScult  to 
bear.  - 

8.  Where  there  is  no  direct  evidence  that  a 
traveler  did  not  stop,  look,  and  listen,  before  he 
entered  upon  the  crossing,  the  presumption  of  law 
is  that  he  did  his  full  duty,  and  observed  the  pre- 
cautions which  it  prescribed. 

4.  While  it  is  the  duty  of  travelers  when  about 
to  cross  a  raUroad  track  to  exercise  proper  care 
and  caution  by  using  their  senses  of  sight  and  hear- 
ing, it  is  likewise  the  duty  of  those  to  whom  is 
committed  the  control  and  supervision  of  the 
movements  of  the  train  to  exercise  such  care  and 
caution  at  su<:h  crossings,  and  to  give  the  warning 
signals,  so  as  to  prevent  injury  to  those  traveling 
on  the  highway. 

5.  The  granting  or  refusing  of  a  motion  for  a 
new  trial  rests  wEoUy  in  the  discretion  of  the 
court,  and  cannot  be  reviewed  upon  appeal. 

(Syllabiui  by  the  Court.) 

Appeal  from  circuit  court,  Columbiacounty; 
F.  J.  Taylor,  Judge. 

C.  B.  Bellinger,  for  appellant.  T.  A.  Jfc-. 
Bride,  for  respondent. 

Lord,  J.    This  was  an  action  brought  by 


Marian  Benham,  as  administratrix  of  ber 
husband,  John  L.  Benham,  deceased,  against 
the  defendant. company,  for  negligently  caus- 
ing the  death  of  plaintiff's  intestate  by  run- 
ning over  him  with  a  locomotive  while  he 
was  crossing  the  defendant's  railroad  at  a 
public  crossing.  The  answer  denied  the  neg- 
ligence alleged,  and  set  up  that  the  injury  of 
which  complaint  is  made  was  caused  by  the 
contributory  negligence  of  the  plaintiff.  The 
reply  denied  the  new  matter,  and,  issue  be- 
ing then  joined,  a  trial  was  bad,  which  re- 
sulted in  a  verdict,  and  judgment  for  the 
plaintifr  on  the  18th  day  of  May.  1888.  A 
preliminary  question  is  raised  by  the  defend- 
ant on  a  motion  to  dismiss  the  appeal,  on  the 
ground  that  the  appeal  was  not  brought 
within  the  six  months  limited  to  take  an  ap- 
peal. The  facts  upon  which  this  motion  is 
predicated  are  these:  On  the  2d  day  of  July, 
1888,  the  original  plaintiff,  Marian  Benham, 
sole  representative  of  John  L.  Benhatn,  died, 
leaving  a  will,  in  which  the  present  plain- 
tiff, T.  A.  McBride,  was  named  as  executor; 
and.  on  the  13ih  day  of  July,  1888.  the  will 
was  admitted  to  probate,  and  letters  testa- 
mentary were  issued  to  him.  On  the  10th 
day  of  October,  1888.  tlie  second  day  of  the 
term  of  the  circuit  court  for  Columbia 
county  next  following  the  judgment,  the  de- 
fendant moved  the  court  that  T.  A.  Mo- 
Bride,  executor  as  aforesaid,  be  subetitated 
as  plaintiff  in  the  action,  showing,  in  an  affi- 
davit in  support  of  the  motion,  the  death  of 
Marian  Benham,  and  the  appointment  of  the 
said  T.  A.  McBride  as  her  executor,  and 
stating  the  reason  for  which  the  substitu- 
tion was  asked  to  be  to  enable  the  defendant 
to  perfect  its  appeal  from  the  judgment  in 
this  action,  which  was  resisted  by  the  exec- 
utor McBride,  and  denied  by  the  court.  At 
the  ensuing  term  of  that  court,  in  1889,  the 
executor  McBride  moved  for  his  own  substi- 
tution upon  the  ground  alleged  in  his  affida- 
vit, to  enable  him  to  issue  execution  to  en- 
force the  payment  of  said  judgment.  The 
order  of  substitution  was  grant^  on  the  14th 
day  of  May,  1889,  and  in  a  few  days  there- 
after notice  of  appeal  from  said^  judgment 
was  served  upon  him ;  and  he  now  moves  as 
plaintiff  to  dismiss  the  appeal,  for  the  reason 
that  the  record  discloses  that  the  appeal  was 
not  taken  within  the  six  months  prescribed  by 
law.  The  Code  prescribes,  in  the  caie  of  the 
death  of  a  party,  that  the  court  may,  at  any 
time  within  one  year  thereafter,  on  motion, 
allow  the  action  to  be  continued  by  or  against 
personal  representatives,  or  successors  in  in- 
terest. Hill's  Code.  §  38.  The  death  of  a 
sole  plaintiff  suspends  the  right  to  execution, 
and  the  suit  is  suspended  during  the  period 
between  the  death  and  the  order  allowing 
the  continuance  of  the  suit,  and  that  period 
is  not  to  be  deemed  any  part  of  the  time  Urn- 
itel  for  taking  an  appeaL  Dick  v.  Kendall. 
6  Or.  166.  The  counsel  for  the  plaintiff  ad- 
mits that  the  decision  in  this  case  is  in  the 
teeth  of  his  contention,  and  must  be  over- 
ruled to  sustain  bis  position;  but  the  facts,  as 
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diseloted  by  this  record,  so  strongly  serve  to 
show  and  recommend  the  equity  and  justice 
of  that  decision  that  we  have  no  disposition 
to  overturn  or  overrule  it,  until  better  ad- 
vised. 

To  return  to  the  error  assigned,  the  record 
discloses  that  in  the  progress  of  the  trial, 
when  the  plHintifl  had  rested,  the  counsel  for 
the  defendant  moved  for  a  judgment  of  non- 
suit, upon  the  ground  that  the  testimony  for 
the  plaintiff  failed  to  prove  a  cause  sufficient 
to  be  submitted  to  the  jury;  and  this  consti- 
tutes the  first  assignment  of  error.  The 
question,  then,  which  we  are  called  upon  to 
decide  is  whether  the  facts  submitted  in  evi- 
dence by  the  plaintiff  were  insufficient  to  war- 
rant a  verdict.  Where  there  is  no  evidence 
for  the  plaintiff,  or  such  a  defect  in  it  as  the 
law  will  not  permit  a  verdict  to  be  given  to 
him,  it  is  the  duty  of  the  court  to  grant  a 
judgment  of  a  nonsuit.  But  in  deciding  this 
question  it  is  to  be  kept  in  mind  thnt  the  evi- 
dence for  the  plaintiff  stands  admitted  and 
undisputed,  and  concedes  every  fair  inference 
which  may  be  drawn  from  it;  and  that  the 
defendant,  conceding  this,  claims  that  it  is  so 
defective,  or  insufficient  in  law  to  prove  the 
cause  of  action  alleged,  as  not  to  authorize  its 
submission  to  a  jury  or  to  warrant  a  verdict. 
The  defect  or  insufficiency  of  the  evidence 
consists,  not  so  much  in  a  want  of  evidence, 
as  that  the  evidence  for  the  plaintiff,  which 
established  negligence  of  the  defendant,  also 
proved  negligence  on  the  part  of  the  decedent 
contributing  to  that  result.  The  testimony 
fur  the  plaintiff  shows  that  the  intestate  was 
'  a  careful  and  thrifty  farmer  who  resided  in 
the  vicinity  of  the  crossing  where  the  injury 
and  his  death  occurred,  and  was  familiar  with 
its  location  and  surroundings;  that  he  was 
run  over  by  the  locomotive  while  crossing  the 
railroad  with  his  team  at  its  intersection  with 
the  county  road,  and  found  dead  a  few  mo- 
ments thereafter,  and  that  no  one  was  with 
him  at  the  time  of  the  accident.  It  further 
shows  that,  about  half  a  mile  above  the  point 
where  the  accident  occurred,  the  railroad  track 
runs  through  a  cut  at  the  foot  of  a  bluff, 
while  the  county  road  runs  along  parallel  to 
the  track  ana  some  200  yards  distant  from  it 
on  the  top  of  the  bluff;  that  as  the  county 
road  nears  the  crossing  it  approaches  some- 
what closer  to  the  track,  and,  when  about 
100  yards  from  the  crossing,  it  makes  a  turn 
toward  the  track  and  approaches  it  at  right 
angles,  but  the  view  of  the  track  is  obstruct- 
ed until  very  near  it;  that  the  track  makes  a 
bend  near  the  crossing,  about  200  feet  abdve 
it,  so  that  the  smoke-stack  of  the  locomotive 
can  only  be  seen  al>out  that  distance;  that 
the  county  road  comes  down  a  declivity  until 
it  reaches  the  track  and  crosses  the  grade; 
that  a  man  travel!  ng  with  his  team  along  the 
county  road  on  the  bluff  would  not  be  likely 
to  hear  a  train  on  the  track  below,  unless  it 
sounded  the  whistle,  although  the  opinion  is 
expressed.  If  the  team  was  standing  still,  and 
there  was  no  noise  from  the  wagon,  that  a 
train  might  be  beard,  but  even  this  was  de- 


pendent on  how  the  wind  was  blowing.  The 
testimony  further  shows  that  the  whistle  was 
not  sounded,  but  it  does  not  disclose  whether 
the  bell  was  rnng  or  not;  that  the  train  was 
running  at  a  high  rate  of  speed  when  it  ap- 
proached the  crossing  and  the  accident  hap- 
pened. The  concluaton  to  be  drawn  from 
these  facts  may  be  thus  summarized:  That 
the  decedent  was  a  man  of  ordinary  faculties, 
and  of  prudent  habits;  tiiat  he  was  acquaint- 
ed with  the  railroad  crossing  and  its  sur- 
roundings; that  the  crossing  was  more  than 
ordinarily  dangerous — a  blind  •  crossings 
where  the  surroundings  indicate  that  it  is  diffi- 
cult to  see,  and  difficult  to  hear,  an  approaching 
train,  and  where  the  road  to  the  crossing  is 
declivous,  rendering  it  somewhat  unsafe  to 
leave  a  team,  when  alone,  and  difficult  to  as- 
certain the  approach  of  a  train,  unless  the 
proper  signals  are  given ;  that  at  such  a  cross- 
ing and  under  such  circumstances  the  loco- 
motive with  the  train  approached  the  cross- 
ing at  a  high  rate  of  speed,  without  giving 
any  warning,  or  sounding  the  usual  signals, 
and  ran  over  and  killed  the  decedent  while 
in  the  act  of  crossing. 

A  railroad  crossing  is  a  place  of  danger, 
and  one  crossing  it  must  use  bis  senses  of 
sight  and  hearing,  if  he  would  avoid  injury. 
In  view  of  this  recognized  fact,  there  is  a 
multitude  of  decisions  which  hold  that  it  is 
the  duty  of  a  traveler,  whether  on  foot,  or 
with  a  team,  when  approaching  a  railroad 
crossing,  to  look  and  listen  before  attempt- 
ing to  cross  the  track,  and  that  if  he  neglects 
to  do  so,  and  is  injured,  be  is  contributorily 
negligent,  and  cannot  recover.  It  was  the 
duty  of  the  decedent,  before  attempting  to 
cross  the  track  of  the  defendant,  to  use  his 
faculties,  and  to  look  and  listen  if  any  train 
was  approaching,  and  more  especially  at  a- 
crossing  known  to  him  to  be  dangerous  from 
its  obstructed  view,  and  the  conformation  of 
its  surroundings  rendering  it  difficult  to  hear, 
particularly  with  a  team;  and  if  he  failed  or 
neglected  to  perform  this  duty  which  the  law 
devolved  npon  him,  his  injury  or  death  was 
caused  by  his  own  negliKcnce,  and  be  cannot 
recover.  But  whether  the  decedent  stopped 
and  looked  and  listened  before  he  attempted 
to  make  the  railroad  crossing,  or  what  he  did 
on  that  occasion,  the  evidence  for  the  plain- 
tiff does  not  disclose,  nor  is  it  incumbent  on  - 
him  to  show  that  he  did  stop,  look,  and  lis- 
ten, before  attempting  to  cross,  to  enable 
him  to  recover.  Where  there  is  no  direct 
evidence  that  a  traveler  did  not  stop,  look, 
and  listen,  the  presumption  of  law  is  that  he 
performed  his  full  duty,  or  that  be  was 
not  contributorily  negligent.  "Thecommon- 
law  presumption  is,"  said  Clake.  J.,  "that 
every  one  does  his  duty  until  the  contrary  is 
proved,  and  in  the  absence  of  all  evidence 
on  the  sul)ject,'  tbe  presumption  is  that  the 
decedent  observed  tbe  precautions  which  the 
law  prescribed.  In  the  case  at  bar,  no  wit- 
ness was  called  who  saw  the  occurrence. 
There  is  no  evidence  whatever  whether  in 
fact  the  decedent  did  stop,  and  look,  and  lis- 
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ten.  The  presumption  is  that  he  did.  Proof 
of  that  fact  was  no  part  of  the  plaintiff's 
case.  The  presumption  is  of  fact,  merely, 
and  may  be  rebutted,  but  we  are  without 
evidence  on  the  subject.  All  that  we  have 
is  that,  as  he  came  upon  tlie  railroad,  he  was 
struclidown  by  the  locouiotive."  Schum  v. 
Bailroad  Co.,  107  Pa.  St.  12.  To  the  argu- 
ment then,  so  ably  presented,  that,  as  there 
was  evidence  for  the  plaintiff  tending  to 
show  that  an  approaching  train  might  be 
heard  if  the  wagon  was  malting  no  noise  and 
standing  stiU,  so  that  the  decedent,  if  he  had 
stopped  his  team  and  listened,  could  have 
heard  the  approaching  train  in  time  to  have 
avoided  the  injury  and  escaped  Ids  death,  the 
answer  is  that  the  law  presumes  that  he  did 
stop  and  listen,  and  observe  the  precautions 
which  it  prescribes.  While  it  is  the  duty  of 
a  traveler  on  the  road,  when  about  crossing 
a  railroad  track,  to  observe  the  proper  care 
and  diligence  by  looking  and  ILstt'ning,  or 
both,  as  the  necessity  of  the  situation  may 
require  for  his  safety,  yet  where  the  evidence 
is  silent  as  to  what  the  party  injured  in  fact 
did  on  the  occasion,  it  is  not  to  be  presumed 
that  he  recklessly  exposed  his  own  life,  or 
attempted  to  cross  the  track  in  the  face  of  an 
approaching  train.  Besides  this,  the  testi- 
mony shows,  according  to  one  witness,  that 
"it  was  not}  very  easy  to  hear  the  train  un- 
less  it  whistles,  when  it  is  down  in  the  cut 
and  yon  are  on  top  of  the  road;"  "that  it 
may  be  heard  if  the  wagon  is  making  no 
noise,  but  cannot  be  heard  so  well  as  wlien  it 
whistles;"  and  another  thinks  the  ability  to 
hear  in  such  case  "depends  on  bow  the  wind 
blows;"  all  tending  to  show,  in  view  of  the 
difficulty  both  of  seeing  and  hearing,  and  the 
declivous  nature  of  the  highway  to  the  raiU 
road  crossing,  that  a  traveler  might  be  lialde 
to  get  in  a  position  of  peril  from  which  he 
could  not  extricate  himself  before  he  could 
see  or  hear  the  train  unless  warned  by  the 
usual  signals.  What  relative  position  he  and 
his  team  occupied  to  the  train,  or  the'  cir- 
cumstances under  which  he  acted,  we  cannot 
know,  and  at  best  can  only  conjecture,  upon 
the  facts  presented  by  this  motion  on  record. 
Advancing  towards  the  crossing  down  a  de- 
clivity on  a  highway  upon  which  be  could 
only  see  the  top  of  the  smoke-stack  of  the  lo- 
comotive from  10  to  20  yards  from  the  cross- 
ing, and,  moreover,  upon  a  highway  where  it 
was  difficult  to  bear  when  the  train  was  in 
the  cut  unless  a  warning  signal  was  given, 
listening,  as  was  his  duty,  we  may  suppose, 
and  hearing  no  train  himself,  nor  any  warn- 
ing signal  of  its  approach,  he  may  have  con- 
tinued to  advance  upon  the  assumption  tliat 
no  train  was  near  or  approaching,  and  have 
entered  upon  the  crossing  before  he  saw  the 
train,  or  reached  a  point  in  his  passage  where 
lie  could  neither  advance  nor  recede  without 
danger. 


In  cases  of  this  character  the  facts  are  not 
explainable  only  on  the  theory  of  negligence, 
as  held  even  in  those  jurisdictions  where  con- 
tributory negligence  will  be  presumed  when 
there  are  no  obstructions  to  the  siglit  or  hear- 
ing. Tolman  v.  Bailroad  Co.,  98  N.  Y.  198. 
While  it  is  the  duty  of  travelers  when  about 
to  cross  a  railroad  track  to  exercise  proper 
care  and  caution  by  using  their  senses  of 
sight  and  hearing,  it  is  likewise  the  duty  of 
those  to  whom  is  committed  the  control  and 
supervision  of  the  movements  of  the  train  to 
exercise  such  care  and  caution  at  such  cross- 
ings, and  to  give  the  warning  signals  before 
reaching  it,  as  to  prevent  injury  to  those 
traveling  upon  the  highway.  "Where  the 
surrounding  circumstances,"  says  one  text- 
writer,  "render  the  crossing  specially  danger- 
ous to  travelers  on  the  highway,  as  wtiere 
the  line  is  curved,  or  there  are  oljstructions 
to  the  view,  it  is  the  duty  of  the  railway  to 
take  precautions  commensurate  to  the  dan- 
ger."' And  again:  "It  is  a  duty  incumbent 
on  the  railway  to  cause  its  trains  to  approach 
and  pass  the  crossing  with  care,  *  *  * 
and  with  such  a  rate  of  speed  of  the  train  as, 
under  the  conditions  of  the  crossing,  is  pru- 
dent with  regard  to  travelers  on  the  high- 
way." Patt.  Ry.  Ace.  Law,  g§  170, 171.  In 
view  of  the  mutual  right  of  the  parties  to  use 
this  crossing,  and  the  duty  of  care  and  caution 
that  devolved  on  each  under  the  circum- 
stances, we  are  of  the  opinion,  upon  the  evi- 
dence submitted  for  the  plaintiff,  taken  as  it 
must  be  as  true,  that  there  was  no  error  in 
overruling  the  motion  for  nonsuit. 

The  next  error  specified,  is  that  the  conrt  ' 
erred  in  overruling  the  defendant's  motion 
for  a  new  trial.  The  motion  was  based  on 
the  ground  that  the  evidence  was  insutScient 
to  sustain  the  verdict.  As  the  record  dis- 
closes that  no  exceptions  were  taken  we  must 
assume  that  no  error  of  law  occurred  during 
the  trial  or  in  the  charge  of  the  court,  or  that 
the  court  refused  to  give  any  direction  asked 
which  the  defendant  desireil  to  have  certified 
to  us.  The  case  then,  at  this  stage,  rests 
solely  on  the  error  assigned  in  overruling  the 
motion  for  a  new  trial.  It  has  been  frequent- 
ly held  by  this  court  that  the  granting  or  the 
refusal  of  such  a  motion  rests  wholly  in  the 
discretion  of  the  trial  court,  and  cannot  be 
reviewed  on  appeal.  State  v.  Fitzlmgb.  2 
Or.  23fl;  Hallock  v.  City  of  Portland,  8  Or. 
29;  Kearney  v.  Snodgrass,  12  Or.  311,  7  Pac. 
Hep.  309;  State  v.  Mackey,  12  Or.  156.  6 
Pac.  Rep.  648;  State  v.  ClemenU,  15  Or.  243, 
14  Pac.  liep.  410,  in  which  Tuaykb,  C.  J.. 
said:  "This  court  has  nothing  to  do  with  the 
rulings  of  the  lower  court  upon  a  motion  for 
a  new  trial,  or  to  set  aside  the  verdict  of  the 
jury.  It  deals  only  with  questions  of  law. 
and  they  m  ust  be  squarely  presented  as  such. " 
It  results  that  we  cannot  do  otherwise  than 
affirm  the  judgment. 
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State  taa  rtH.  Habdt  v.  Gleason. 
{Supreme  Court  qf  Oregon.    April  83, 1890.) 

8UFFI.EMSKTABT  PbOCBKDINGS— PRIVILEOBD  COII- 
MCNICXTIOKS. 

1,  In  prooeedings  supplementary  to  execution, 
where  an  attorney  for  the  defendant  is  called  as  a 
witness,  and  testifies  that  he  had  in  his  possession, 
after  the  commencement  of  the  action,  money, 
notes,  chedcs,  evidence  of  indebtedness,  or  other 
property  of  toe  defendant,  he  may  be  required  to 
state  what  he  had  in  his  possession,  and  what  he 
did  with  such  property  or  effects. 

2.  The  facte  required  to  answer  these  anes- 
tions  are  not  privileged  communications  made  in 
the  course  of  professional  employment. 

(SyUabus  bv  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Sbattuce,  Judge. 

One  Ed  win  Hardy  obtained  a  judgment  for 
about  $5,000  against  Eigne  &  Watson,  and, 
being  unable  to  obtain  satisfaction  of  an  ex- 
ecution issued  on  said  Judgment,  instituted 
proceedings  supplementary  to  execution.  In 
the  course  of  an  examination  had  before  a 
referee  appointed  for  that  purpose,  Bigne  was 
called  as  a  witness,  and  testiOed,  among 
other  things,  that  he  had  received  from  tlie 
estate  of  one  Manciet  on  July  12,  1889,  the 
sum  of  610,478.52,  and  failed  to  give  any 
satisfactory  account  aa  to  what  iiad  become 
of  it.  The  appellant  was  present  at  the 
hearing  as  counsel  for  Bigue,  and,  upon  the 
examination  of  the  latter  being  concluded, 
was  called  and  sworn  as  a  witness.  In  tlie 
course  of  bis  examination,  be  whs  asked  to 
state  if  he  had  had,  at  any  time  subsequent 
to  February  13,  1889,  (the  date  of  the  com- 
mencement of  this  action, )  any  money,  check, 
certificate  of  deposit,  promissory  note,  or 
other  evidence  of  indebtedness,  or  other  prop- 
erty whatever,  belonging  to  Bigne,  in  his 
possession  or  under  his  control;  and  under 
the  order  of  the  court,  made  upon  his  objeo- 
tion,  he  answered:  "Yes."  He  was  then 
asked  to  state  what  he  did  have,  and  declined 
to  respond  on  the  ground  that  the  matter 
was  confidential  between  himself  and  his 
client,  and  he  was  privileged  from  such  ex- 
amination. Tlie  referee,  conceiving  that  lie 
had  no  power  to  rule  npon  the  legal  point 
here  raised,  referred  the  matter  to  the  court; 
and  tlie  witness  was  directed  to  respond  to 
the  question,  and  state  what  disposition  he 
had  mnde  of  such  property  as  had  been  in  his 
possession.  Thereupon  the  examination  was 
resumed,  and  the  witness  was  asked  theques- 
tion:  "just  state  what  you  did  have,"  to 
which  he  responded:  "I  decline  to  answer 
the  question  on  the  ground  that  the  relation- 
ship which  existed  between  Mr.  Bigne  and 
myself  was  that  of  attorney  and  client,  and 
all  my  knowledge  with  reference  to  his  prop- 
erty came  in  the  course  of  professional  em- 
ployment between  Bigne  and  myself;  and  I 
claim  the  privilege  of  an  attorney  in  these 
matters.  It  is  a  privileged  communication 
between  an  attorney  and  client,  and  I  decline 
to  answer, — not  from  a  desire  to  be  contuma- 
cious before  the  court;  but  I  insist  upon  my 
rights,  and  decline  to  answer.  On  a  subse. 
v.23r.no,  18—52 
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quent  day  of  the  examination  the  witness 
was  asked  the  following  question,  viz.: 
"Without. in  any  manner  waiving  my  right 
to  riequire  an  answer  to  the  last  interroga- 
tory asked  you,  on  the  28th  day  of  March,  I 
will  now  ask  you  to  state  what  disposition 
you  made  of  such  money,  checks,  certificate 
of  deposit,  promissory  note,  or  other  evi- 
dence of  indebtedness,  or  other  property 
whatsoever,  belonging  to  defendant  Bigne, 
which  was  in  your  possession  or  under  your 
control  at  any  time  subsequent  to  the  I3tli 
day  of  February,  1889."  To  which  the  wit- 
ness responded:  "1  decline  to  answer  the 
question  for  the  reason  that,  if  I  were  to  do 
so,  I  would  have  to  disclose  the  communica- 
tions made  by  Mr.  Bigne  to  me  in  a  profes- 
sional capacity,  while  he  was  my  client,  and 
I  was  acting  as  his  attorney;  and  I  claim  the 
right  to  hold  as  privileged  the  communica- 
tions made  by  him  to  me  in  reference  to  his 
affairs,  and  the  disposition  of  any  fdnds  of 
his,  made  to  me  by  him  as  his  attorney  and 
as  my  client,  because  they  were  of  a  confiden- 
tial character.  I  refuse  to  answer  the  ques- 
tion for  those  reasons. "  These  matters  hav- 
ing been  shown  to  the  satisfaction  of  the  low- 
er court  by  affidavit,  the  appellant  was 
brought  before  the  court  upon  an  order  to 
show  cause  why  he  should  not  be  punished 
for  contempt  in  refusing  toanswer  the  inter- 
rogHtories.  He  there  filed  an  anwer  to  the 
statements  contidned  in  the  affidavit,  sul>- 
stantially  reiterating  the  objections  he  had 
previously  made.  '&e  respondents  demurred 
to  this  answer  on  the  ground  of  its  insuffi- 
ciency to  constitute  a  defense,  and  the  de- 
murrer was  sustained,  whereupon  judgment 
was  entered  committing  the  appellant  until 
he  should  submit  to  answer,  and  awarding 
to  the  respondents  costs  of  the  proceedings. 
It  is  from  this  judgment  that  the  present  ap- 
peal is  taken. 

C.  ff.  Carey,  for  the  appellant.  L.  B.  Cox, 
for  the  respondent. 

Straban,  J.,  {after  stating  the  facts  a* 
above.)  The  only  question  presented  by  this 
record  for  our  consideration  is  whether  or  not 
the  defendant  was  bound  to  answer  the  ques- 
tions propounded  to  him  on  his  examination; 
In  other  words,  whether  his  relation  to 
Bigne,  as  his  attorney,  excused  him  from  an- 
swering. 

1.  Section  712,  Hill's  Code,  provides: 
"There  are  particular  relations  in  which  it  is 
the  policy  of  the  law  to  encourage  confidence, 
and  to  preserve  it  inviolate.  Therefore,  a 
pet  son  cannot  be  examined  as  a  witness  in 
the  following  cases:  *  •  *  (2)  An  at- 
torney shall  not,  without  the  consent  of  his 
client,  be  examined  as  to  any  communication 
made  by  the  client  to  him,  or  his  advice  given 
thereon,  in  the  course  of  professional  em- 
ployment. "  And  by  subdivision  5  of  section 
1038,  Hill's  Code,  it  is  made  the  duty  of  an  at- 
torney "to  mainlain  inviolate  the  confidence, 
and,  at  every  peril  to  himself,  to  preserve  the 
secrets,  of  his  clients."  But  these  provisions 
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Introdnce  no  new  principle  into  the  law. 
They  are  simply  declaratory  of  the  common 
law. 

The  defendant  having  answered  that,  sub- 
sequent  to  February  13,  1889,  he  did  have  in 
his  possession  or  under  his  control  money, 
check,  certificate  of  deposit,  promissory  note, 
or  otlier  evidence  of  indebtedness,  or  other 
property,  belonging  to  the  defendant  Bigne, 
it  was  competent  for  the  plaintiff  to  asl<  him 
what  he  did  have,  and  what  disposition  he 
made  of  the  same.  The  facts  necessary  to 
make  proper  answers  to  these  questions  were 
not  privileged.  The  authorities  are  very  lull 
and  direct  on  this  question,  and  their  cita- 
tion is  decisive  of  the  case  against  the  appel- 
lant. Joanes  v.  Fridenberg,  5  Pa.  Law  J.  65; 
Williams  v.  Young,  46  Iowa,  140;  Andrews 
V.  Kaihoad  Co.,  14Ind.  169;  Brandt  v.  Klein, 
17  Johns.  835;  In  re  Bellis,  3  Ben.  386,  38 
How.  Pr.  79;  Rundle  v.  Foster,  3  Tenn.  Ch. 
658;  Graham  v.  O'Fallon,  4  Mo.  338;  Hager 
V.  Shindler,  29  Cal.  48;  Duffin  v.  Smith, 
Peake,  108;  Dudley  v.  Beck,  3  Wis.  274; 
People  V.  Sheriff,  29  Barb.  622;  Pulton  v. 
Maccracken,  18  Md.  529.  The  appellant's 
counsel  has  presented  a  carefully  prepared 
brief,  and  has  cited  numerous  authorities  in 
support  of  his  contention;  btit  they  only  re- 
fer to  various  applications  of  the  same  rule 
already  referred  to,  and  I  deem  it  unneces- 
sary to  refer  to  those  authorities  more  par- 
ticularly. They  in  no  manner  conflict  with 
the  principles  already  stated.  It  follows  that 
there  was  no  error  in  the  judgment  appealed 
from,  and  it  must  be  aflSrmed. 


(1»  Or.  7$) 


Sfaub  v.  McBee. 


(Supreme  Court  q/"  Oregon.    April  7, 1890.) 

LmiTATiONs — Pleading — Ejectment —  EquitabI/B 
Defenses — Specific  Performakoe. 

1.  Where  It  is  apparent  on  the  face  of  s  com- 
plsint  that  the  action  was  not  commenced  within 
the  time  limited  by  the  Code,  under  subdivision  7 
of  section  67,  Hlll'i  Code,  the  objection  must  be 
taken  by  demurrer;  and,  under  section  71,  if  not  so 
taken,  it  la  waived,  and  cannot  be  taken  by  an- 
swer. Under  that  section,  it  is  only  where  the  ob- 
jection does  not  appear  on  the  face  of  the  com- 
plaint that  the  same  Is  to  be  taken  by  answer.  Hill 
V.  Cooper,  6  Or.  183,  approved  and  followed.  And 
held,  further,  that  the  amendment  to  section  383, 
Hill's  Code,  made  in  1878,  has  not  impaired  the  au- 
thority of  said  clause  or  rendered  the  same  Inappli- 
cable. 

2.  A  defendant  sued  in  eieotment  might,  under 
that  amendment,  use  his  equitable  title  defensively 
in  an  action  at  law,  but  he  could  nseitforno  other 
purpose. 

8.  A  conrt  of  law,  under  that  provision,  can- 
not administer  complete  relief  in  favor  of  such 
equitable  owner  by  decreeing  specific  performance 
when  proper  or  necessary. 

4.  In  such  case  a  judgment  at  law  does  not  estop 
or  preclude  the  party  agiiinst  whom  it  is  rendered 
from  demanding  of  the  defendant,  in  a  separate 
suit  in  equity  brought  for  that  purpose,  a  convey- 
ance of  the  legal  title,,  where  the  same  was  ac- 
quired by  the  defendant  with  notice  of  the  plain- 
tifCs  equitable  rights. 
(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Douglas  county; 
B.  S.  Bean,  Judge. 


This  is  a  suit  in  equity  to  enjoin  the  en- 
forcement of  a  judgment  in  an  action  of 
ejectment,  and  to  require  the  present  defend- 
ant to  convey  to  the  plaintiff  the  real  prop- 
erty in  controversy.  The  defendant  bad  a 
decree  in  his  favor  in  the  court  below,  from 
which  this  appeal  is  taken. 

J.  P.  Watson,  for  appellant.  /.  W.  Ham- 
ilton and  W.  R.  Willis,  for  respondent. 

Stkahak,  J.  By  his  complaint  the  plain- 
tiff claims  to  be  the  equitable  owner  of  < 
land  in  controversy,  and  to  have  been  in  i 
actual  and  exclusive  possession  of  the  saiue 
ever  since  the  year  1862.  It  appears  that  in 
the  year  1862  one  J.  A.  Yelzian  and  Jesse 
Fry  owned  the  land  in  controversy,  and  that 
the  same  was  a  part  of  a  larger  trsict  owned 
by  them.  That  the  plaintiff  also  owned  a 
large  tract  which  adjoined  the  lands  of  Vel- 
zian  and  Fry.  That  a  small  parcel  of  the 
plaintiff's  land  lay  on  the  west  side  of  the 
south  UmpquR  river,  consisting  of  about  6 
acres,  and  that  the  parcel  tn  controversy  was 
separated  from  the  other  lands  of  Yelzian 
and  Fry  by  said  river,  and  was  situated  on 
east  side  thereof ,  and  consisted  of  about  24 
acres,  and  joined  the  plaintiff's  other  lands. 
That  at  this  time  the  plaintiff  and  Velzian 
and  Fry  entered  into  an  agreement  to  ex- 
change their  small  parcels  one  for  the  other; 
but,  inasmuch  as  the  land  which  plaintiff 
Was  to  receive  in  exchange  was  regarded  of 
greater  value  than  the  other,  he  was  to  pay 
the  difference  in  hogs,  which  he  did,  in  the 
sum  of  $75,  the  difference  in  value  agreed 
upon.  At  that  time  the  plaintiff  entered  in- 
to the  possession  of  the  24-acre  tract,  and 
caused  it  to  be  included  in  his  inclosare,  and 
every  year  thereafter,  except  two  or  three, 
he  cultivated  tlie  same,  and  when  the  land 
was  not  in  cultivation  he  used  it  in  all  re- 
spects like  his  other  lands, — sometimes  using 
it  tor  pasturage.  That  at  the  same  time  Vel- 
zian and  Fry  entered  into  the  possession  of 
the  six-acre  tract,  and  retained  possession  of 
the  same.  It  also  appears  that  Velzian  and 
Fry  conveyed  their  entire  tract  of  land  by 
deed  to  the  defendant,  including  the  24  acres 
which  they  had  sold  to  the  plaintiff;  but,  at 
the  time  the  defendant  took  said  deed,  he  had 
full  notice  of  the  plaintiff's  rights  in  and  to 
said  24  acres.  In  September,  1887,  the  de- 
fendant recovered  a  judgment  against  the 
plaintiff  herein,  in  the  circuit  court  of  Doug- 
las county.  Or.,  for  the  possession  of  said  24 
acres,  and  is  about  to  issue  an  execution  to 
support  the  same.  The  defendant's  answer 
denies  the  material  allegations  of  the  com- 
plaint, pleads  the  statute  of  limitations,  and 
relies  upon  the  judgment  in  ejectment  as  an 
estoppel. 

1.  A  very  decided  preponderance  of  the 
evidence  tends  to  support  the  plaintiff's  al- 
legations, and,  I  think,  clearly  entitles  him 
to  the  relief  which  he  seeks,  unless  bia  right 
thereto  is  defeated  by  somethiug  shown  upon 
the  part  of  the  defendant,  or  unless  there  is 
some  fatal  defect  or  omission  in  his  own 


Digitized  by 


LiOogle 


Or.) 


SPAUR  V.  MoBEE. 


819 


statement  of  the  case;  and  to  those  matters 
our  attention  will  now  be  directed. 

2.  The  Qrst  point  presented  by  the  answer 
of  the  defendant,  requiring  notice,  is  his  plea 
of  the  statute  of  limitations;  but,  if  that  ob- 
jection really  existed,  and  was  available  at 
any  stage  of  tlie  salt,  it  was  waived  because 
not  taken  by  demurrer.  The  facts  are  fully 
stated  by  the  complaint ;  and,  if  the  plaiiitifC's 
equity  was  t>arred  by  the  statute,  the  objec- 
tion was  apparent  on  the  face  of  the  com- 
plaint. In  such  case  the  objection  must  be 
taken  by  demurrer,  or  else  it  is  waived. 
Section  67,  Hill's  Code,  enumerates  the 
grounds  of  demurrer  to  the  complaint,  and 
the  seventh  siiecification  ia  "that  the  action 
has  not  been  commenced  within  the  time 
limited  by  this  Code."  And  section  70  pro- 
vides: "When  any  of  the  matters  enumer- 
ated in  section  67  do  not  appear  on  the  face 
of  the  complaint  the  objection  may  be  taken 
by  answer."  Section  71  provides;  "If  no 
objection  be  taken  either  by  demurrer  or  an- 
swer, the  defendant  shall  be  deemed  to  have 
waived  the  same,  excepting  only  the  objec- 
tion to  the  jurisdiction  of  the  court  and  the  ob- 
jection that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action." 
This  section  does  not  make  it  optional  with  a 
defendant  to  take  the  objection  by  demurrer 
or  answer,  at  his  pleasure;  but,  construed  in 
connection  with  the  preceding  sections,  they 
mean  that  the  defendant  must  demur  where 
the  objection  appears  on  the  face  of  the  com- 
plaint, and  when  it  does  not  so  appear  the 
objection  may  be  taken  by  answer,  and 
where  it  is  not  taken  by  demurrer,  when 
that  is  the  proper  mode  of  raising  the  ques- 
tion, or  by  answer,  where  that  is  the  proper 
mode,  the  same  is  waived,  and  cannot  be  in- 
sisted upon  at  the  trial.  This  construction 
of  the  sections  of  the  Code  referred  to  effect- 
ually eliminates  the  statute  of  limitations 
from  the  case,  and  leaves  it  to  rest  entirely 
upon  the  other  questions  presented. 

3.  This  leaves  the  question  of  estoppel  to 
be  conslderedt  In  Hill  v.  Cooper,  6  Or.  182, 
the  precise  question  involved  here  came  be- 
fore this  court,  for  the  first  time,  for  adjudi- 
cation; and,  after  a  careful  examination  of 
the  point,  it  was  held  that,  under  the  stat- 
ute, which  allowed  an  equitable  defense  by 
cross-bill  in  actions  at  law,  a  party  might 
rely  upon  a  legal  defense  in  an  action  without 
being  thereby  precluded  from  afterwards  as- 
serting his  equitable  title  in  an  original  suit. 
That  is  what  this  plaintiff  is  endeavoring  to 
do  by  this  suit,  after  having  suffered  defeat 
in  a  trial  in  an  action  at  law;  and,  under  the 
authority  of  Hill  v.  Cooper,  supra,  bis  equi- 
ties were  not  concluded  by  the  judgment. 
But  counsel  for  the  respondent  contend  that 
the  jurisdiction  of  a  court  of  law  was  so  en- 
larged by  the  amendment  to  section  378  (now 
section  382)  of  Hill's  Code  in  1878  as  to  nec- 
essarily enlarge  and  extend  the  effect  of  a 
judgment  at  law  in  such  case;  and  they  claim, 
in  effect,  that  Hill  v.  Cooper,  supra,  is  no 
longer  an  authority,  under  this  statute,  for 


the  principle  therein  announced.  The  amend- 
ment was  in  the  form  of  a  proviso  to  the 
original  section,  and  a<ided  these  words: 
"Provided,  this  section  shall  not  be  construed 
so  as  to  bar  an  equitable  owner  in  posseltsion. 
of  real  property,  from  defending  his  posses- 
sion by  means  of  his  equitable  title;  and,  in 
any  action  for  the  recovery  of  any  real  prop- 
erty, or  the  possession  thereof,  by  any  person 
or  persons  claiming  or  holding  the  legal  title 
to  the  same,  under  such  patent,  against  any 
person  or  persons  in  possession  of  such  real 
property  under  any  equitable  title,  or  having 
in  equity  the  right  to  the  possession  thereof 
as  against  the  plaintiff  in  such  action,  such, 
equitable  right  of  possession  may  be  pleaded 
by  answer  in  such  action,  or  set  up  by  bill  in 
equity  to  enjoin  such  [action]  or  execution 
upon  any  judgment  rendered  therein ;  and  the 
right  of  such  equitable  owner  to  defend  his 
possession  in  such  action,  or  by  bill  for  in- 
junction, shall  not  be  barred  by  lapse  of  time 
while  an  action  for  the  possession  of  such 
real  property  is  not,  by  the  [provisions]  of 
title  2  of  chapter  1  of  this  Code."  No  doubt 
these  provisions  do  greatly  extend  the  juris- 
diction of  courts  of  la  w  in  such  case,  but  sucb 
jurisdiction  is  not  comprehensive  enough  to 
enable  such  court  to  act  Anally  upon  the 
rights  set  up  by  the  plaintiff  in  this  suit.  A 
defendant  sued  in  ejectment  might  use  his 
equitable  title  defensively  in  an  action  at 
law,  but  he  could  use  it  for  no  other  purpose. 
That  amendment  of  the  Code  did  not  confer 
upon  a  court  of  law  jurisdiction  over  the  en- 
tire equities  of  the  defendant,  and  enable  it 
to  grant  full  and  complete  relief  by  decreeing 
specific  performance  when  proper.  Besides,, 
under  our  practice,  the  machinery  of  a  court 
of  law  is  not  adapted  to  work  out  such  re- 
sults. A  court  of  law  mi^bt,  for  some  one  of 
the  reasons  named  in  the  section,  refuse  to 
turn  a  defendant  out  of  possession;  but  it 
would  be  utterly  powerless  to  clothe  him  with 
the  legal  title,  wliich  in  this  case  the  defend- 
ant holds  as  trustee  for  the  plaintiff,  or  to 
adjust  the  equities  which  might  grow  out  of 
the  relations  of  the  parties,  or  be  presented 
by  the  facts  of  the  particular  case.  We  must, 
therefore,  liold,  in  this  case,  that  the  judg- 
ment at  law  did  not  estop  or  preclude  the 
plaintiff  from  demanding  of  the  defendant  a 
conveyance  of  the  legal  title  to  the  land  in 
controversy,  which  the  defendant  acquired 
with  notice  of  the  plaintiff's  equities. 

4.  One  otiier  question  remains  to  be  con- 
sidered. It  was  suggHsted  on  the  argument 
here  that  the  plaintiff  has  not  shown  himself 
entitled  to  the  relief  wliich  be  seeks  for  the' 
reason  he  has  nut  conveyed  the  six  acres,  and 
therefore  he  has  not  done  equity.  Fry  has 
been  a  non-resident  of  the  state  for  many 
years,  and  Yelzian  sets  up  no  claim  to  the- 
six  acres,  and  it  does  not  clearly  appear  that 
the  defendant  has  succeeded  to  their  rights  in 
said  land;  but  I  think  it  may  be  inferred, 
from  all  the  cirenmstances  attending  the 
transactions,  that  he  did.  The  record  does 
not  disclose  what  is  the  condition  of  the  six 
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acres  at  this  time;  bat  the  decree  appealed 
from  will  be  reversed,  and  the  plaintiff  will 
have  a  decree  fur  tlie  relief  which  he  seeks 
upon  the  conveyance  by  him  to  the  defend- 
ant of  said  six  acres,  or  in  default  of  such 
conveyance  the  court  below  is  directed  to  as- 
certain the  value  of  said  six  acres  at  the  time 
of  the  commencement  of  this  suit,  and  the 
value  so  ascertained  shall  be  decreed  to  be  a 
charge  upon  the  21  acres  herein  directed  to 
be  conveyed  in  favor  of  the  defendant  which 
may  be  enforced  by  execution,  and  that  the 
enforcement  of  the 'judgment  mentioned  in 
the  complaint  be  perpetually  enjpined  and  re- 
strained. 


(20  Or.  S) 

EooNTZ  V.  Obboon  By.  &  Nav.  Co. 

(Supreme  Court  of  Oregon.    March  4, 18B0.) 

RuLROAS  Coi(Fi.NiE8— Fires— PutADiNO — Bvi- 

DEKOK. 

1.  Where  the  language  is  that  "an  engine"  of 
the  defendant  company,  at  the  time  and  place 
specified,  etc.,  by  reasOD  of  negligence,  caused  the 
destmction  of  the  plaintiff's  property,  held,  the 
allegation  does  not  identify  the  particular  engine 
which  caused  the  mischief. 

8.  It  is  the  duty  of  the  plaintiff,  in  an  action  of 
this  character,  to  state  as  definitely  as  possible 
what  train  caused  the  injury,  so  that  the  company 
may  be  able  to  identify  the  engine,  and  Investigate 
what  its  condition  was,  and  the  conduct  of  its 
agents  and  servants  at  that  time. 

3.  The  escape  of  fire  from  a  passing  engine, 
whereby  property  is  destroyed,  raises  a  presump- 
tion of  negligence  in  the  construction  and  manage- 
ment of  such  engine,  and  casts  on  the  defendant 
the  burden  to  rebut  such  presumption. 

4.  When  the  presumption  raised  is  rebnttad  by 
proof  of  proper  constmcUon  of  the  engine,  and  the 
use  of  proper  appliances  and  careful  management, 
the  plainMff  cannot  maintain  the  action  without 
making  proof  of  other  negligence. 

5.  In  such  an  action,  where  the  objection  was 
that  the  evidence  of  the  emission  of  sparks  by 
plaintiff's  engine,  prior  and  snbseauent  to  the 
burning  in  question,  was  improperly  admitted, 
held,  not  error;  that  such  evidence  was  admissible. 

ON  BBHBABINO. 

1.  In  consequence  of  the  difficulty  in  identify- 
ing a  passing  engine,  so  as  to  make  direct  proof  of 
negligence,  and  for  tJie  reason  that  the  business  of 
running  railroads  supposes  a  unity  of  management 
and  a  similarity  in  construction  of  the  engines,  the 

.  admission  of  evidence,  as  to  other  and  distinct  fires 
from  the  one  alleged,  is  permitted. 

2.  When  a  court  is  asked  to  declare  a  faot  es- 
tablished, the  evidence  must  so  completely  estab- 
lish that  fact  as  to  remove  all  doubt;  otherwise  it 
Is  for  the  decision  of  the  jury. 

{SylXabut  by  the  Court.) 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; J.  A.  Fall,  .Judge. 

Rvfus  ifallory,  for  appellant.  Tustin  <£ 
Crews  and  Bailey  d  Ballery,  for  respondent. 

Lord,  J.  This  is  an  action  to  recover 
damages  for  the  destruction  of  the  plai  ntifl's 
mill  by  fire  emitted  from  a  locomotive  oper- 
ated by  the  agents  of  the  defendant  It  is 
enough  to  say  that  after  issue  was  joined, 
and  a  trial  bad,  the  verdict  and  judgment 
were  for  the  plaintiff.  The  appeal  presents 
several  assignments  of  error,  but  we  shall 
only  notice  those  which  were  chieSy  relied 
upon  at  the  argument  to  work  a  reversal.  It 
la  insisted  that  the  plaintiff,  by  the  form  of 


his  pleading,  has  apecifled  a  particular  engine 
which  caused  the  mischief  or  loss,  and  by 
reason  thereof  has,  precluded  himself  from 
inlro;lucing  evidence  in  relation  to  any  other. 
The  flfth  paragraph  of  the  complaint  is  aa 
follows:  "That  on  the  morning  of  the  30th 
day  of  April,  1888,  about  the  hour  of  one 
o'clock  A.  M.,  the  said  derendant  was,  by  its 
agents,  servants,  and  employes,  running  an 
engine  and  train  of  cars  over  its  road  where 
the  same  passes  along  the  said  mill,  ware- 
house, and  granary  of  plaintiff  as  aforesaid; 
and  plaintiff  avers  that  said  engine  of  defend- 
ant was  unskillfully  and  imperfectly  con- 
structed, and  unskillfully,  carelessly,  and 
negligently  run  and  managed  by  the  said  de- 
fendant, and  by  its  said  servants  and  em- 
ployes, and  that  by  reason  of  its  said  defective 
and  improper  construction,  and  the  said  un- 
skillful, careless,  and  negligent  operating  and 
running  of  said  engine  by  defendHuts,  and  its 
said  agents,  servants,  and  employes,  there 
were  emitted  and  ejected  from  said  engine  of 
defendant,  opposite  to  and  close  to  said  mill, 
warehouse,  and  granary  of  plaintiff,  a  large 
quantity  of  sparks  and  burning  cinders  and 
coals;  and  the  same  were  then  and  there  by 
said  engine,  by  reason  of  its  defects  and  care- 
less and  negligent  running  and  operation, 
thrown  and  scattered  upon  and  over  said 
mill,  warehouse,  and  granary  of  plaintiff, 
and  about  the  same,  and  did  ignite  and  set 
fire  to  the  same,  and  caused  the  same,  with 
the  said  contents  thereof,  to  be  burned,  con- 
sumed, and  utterly  destroyed,  to  the  great 
damage  of  the  plaintiff,  in  the  sum  of  S39,- 
361.72."  In  itsanswerthedefendantadmits 
that  at  or  about  the  date  mentioned  in  said 
paragraph,  it  was,  by  its  agents,  servants, 
and  employes,  running  an  engine  and  train 
of  cars  upon  and  over  its  road  where  the 
same  passes  plaintiff's  said  mill,  warehouse, 
and  granary,  but  denies  that  said  engine  was 
unskillfully  or  improperly  constructed,  or 
unskillfully.  carelessly,  or  negligently  run  or 
managed  by  the  defendant,  and  denies  all 
other  allegations  of  the  paragraph  quoted. 

It  will  be  observed  that  the  language  of  the 
allegation  is  that  "an  engine,"  at  or  about 
the  time  and  place  specified,  by  reason  of  the 
negligence  stated,  caused  the  destruction  of 
the  plaintiff's  property;  but  such  allegation 
does  nut  undertake  to  identify  any  particular 
engine  which  occasioned  that  loss  of  property, 
as  averred.  It  was  "an  engine,"  but  what 
particular  engine  of  the  many  operated  by 
the  defendant  is  not  indicated.  By  what 
nameor  number  it  was  known,  whether  "An- 
napolis" or  "Alexandria,"  or  was  No.  59 or 
69,  the  allegation  does  not  purport  to  specify. 
The  evidence  of  the  plaintiff  indicates  and 
tends  to  show  that  he  endeavored  to  ascertain 
the  particular  engine  it  was  that  passed  at 
the  time  and  place  alleged,  and  that  be  was 
unable  to  find  out  the  particular  engine  it 
was.  He  knew  that  his  mill  property  had 
been  destroyed,  and  that  the  company,  ac- 
cording to  his  verified  complaint,  had  negli- 
gently caused  the  loss;  but  he  was  uoAhle  to 


Digitized  by 


Google 


Or.) 


KOONTZ  •.  OREGON  BY.  *  NAV.  CO. 


821 


say,  and  does  not  undertake  to  say,  that  be 
can  identify  the  particular  engine  complained 
of. 

The  form  of  expression  is  not  deflnite,  but 
indefinite,  as  to  the  engine;  but  sufficiently 
specific,  in  connection  with  the  other  facts 
alleged,  as  to  time  and  place  when  the  accident 
occurred,  to  enable  the  defendant  to  ascertain, 
with  a  reasouHble  degree  of  certainty,  what 
engine  passed  at  the  time  alleged.  A  failure 
in  this  regard  would  have  rendered  the  com- 
plaint liable  to  a  motion  to  be  made  more 
deflnite.  It  is  the  duty  of  a  plaintiff  in  such 
an  action  to  state  in  his  complaint,  as  defi- 
nitely as  possible,  what  train  caused  the  in- 
jury, so  that  the  company  may  be  able  to 
identify  the  engine,  and  investigate  what  its 
condition  was,  and  the  conduct  of  its  agents 
and  servants  at  such  time.  But  the  com- 
plaint is  not  objected  to  in  this  particular, 
but,  on  the  contrary,  the  contention  is  that 
the  allegation  is  so  specific  as  to  identify 
the  particular  engine,  and  limit  the  plaintiff 
in  this  proof  to  that  engine;  On  its  own 
contention,  then,  It  may  be  taken  for  granted 
that  the  allegation  is  sufficiently  definite  to 
enable  the  defendant  to  ascertain  the  en- 
gine which  caused  the  loss,  and  to  prepare 
itself  to  meet  the  charge  of  negligence;  but 
the  allegation  does  not  purport  to  identify 
the  particular  engine,  or  that  the  plaintiff 
knew  what  engine  of  the  company  it  was,  so 
that  be  could  distinguish  it  from  any  other 
owned  and  operated  by  the  defendant.  The 
cases  disclose,  and  the  fact  is,  that  It  is 
not  possible  often  for  the  plaintiff  to  know, 
so  that  he  can  identify,  what  particular  en- 
gine occasioned  the  destruction  of  his  proper- 
ty; but  he  may  be  able  so  to  state  other 
facts,  as  to  time  and  place,  and  the  kind  of 
train,  etc.,  as  to  enable  the  defendant  to 
identify  it  with  its  means  of  knowledge, 
which  the  company  is  assumed  to  possess  for 
the  proper  management  of  its  trains,  and  the 
general  conduct  of  its  business.  It  will  be 
noted  that  thus  far  the  contention  has  been 
that  the  plaintiff,  by  the  form  of  his  allega- 
tion, had  identified  a  particular  engine  as 
causing  the  alleged  destruction  of  his  prop- 
erty, and  as  a  consequence,  if  this  view  was 
correct,  that  his  proof  must  be  limited  to  that 
engine,  and  oonld  not  logically  include  evi- 
dence relating  to  any  other.  It  will  be  seen, 
then,  that  the  conclusion  deduced  rests  on  the 
assumption  that  the  allegation  specified  a  par- 
ticular engine  to  which  the  evidence  for  the 
plaintiffmustbe  confined,  but  we  have  found, 
as  a  result  of  our  interpretation,  that  such  is 
not  the  true  purport  or  effect  of  that  allega- 
tion, and,  the  premise  failing,  it  results  that 
the  conclusion  must  go  with  it. 

To  exclude,  therefore,  the  evidence  objected 
to,  it  must  rest  on  some  other  basis  than  the 
argument  suggested.  This  brings  os  to  the 
consideration  of  several  propositions  involved 
in  the  contention  of  the  defendant,  which, 
for  convenience,  may  be  thus  summarized: 
(1)  That  in  actions  of  this  character  the  bur- 
den.of  proof  iamt  the  piaintiff  to  show  neg- 


ligence; and  (2)  that  the  allegaticn  and  tes- 
timony for  the  plaintiff,  taken  together,  so 
definitely  point  out  the  particular  engine 
which  caused  the  mischief  that  it  was  error 
to  adroit  evidence  relating  to  other  engines; 
and  (3)  that  the  evidence  for  the  defendant 
showed  that  the  engine  which  passed  the 
property  at  the  time  alleged  was  No.  59,  and 
entitled  the  defendant  to  its  instruction  as 
asked. 

Upon  the  first  proposition,  the  contention  ' 
of  counsel  for  the  appellant  is  that  the  neg- 
ligence of  the  defendant  will  not  be  presumed 
f  roD)  the  mere  fact  that  the  fire  was  caused  by 
fire  escaping  from  the  defendant's  engine. 
Upon  this  subject  the  authorities  are  in  open 
and  Irreconcilable  confiict,  and  we  must 
choose  with  which  we  shall  side,  for  what 
seem  to  us  the  better  and  more  cogent  reason. 
In  many  of  the  states,  the  escape  of  fire  from 
a  passing  engine,  whereby  property  is  de- 
stroyed, raises  a  presumption  of  negligence, 
which  shifts  the  burden  of  proof,  and  imposes 
on  the  defendant  the  duty  to  rebut  such  pre- 
sumption by  showing  that  it  used  safe  appli- 
ances and  competent  servants.  In  other 
states,  the  mere  fact  that  fire  escaped  from  a 
passing  engine,  and  property  was  destroyed, 
does  not,  of  itself,  raise  a  presumption  of 
negligence,  without  some  additional  evidence 
to  prove  negligence.  See  8  Amer.  &  £ng. 
Cyclop.  Law,  9-11.  where  all  the  cases,  by 
states,  are  carefully  collated  pro  and  eon  upon 
this  subject.  Also  3  Lawson,  Rights,  Bern. 
&  Pr.  §  1361,  and  notes  1  and  2. 

The  reason  suggested  for  the  support  of 
the  contention  for  the  defendant  is  founded 
upon  the  principle  that  noliability-can  result 
to  another  from  the  proper  and  lawful  use  by 
any  person  of  his  property ;  that  a  railroad 
company  has  the  right  to  use  fuel  for  fire  to 
generate  steam  to  propel  its  trains,  and  that 
if  it  exercise  such  right  in  a  lawful  manner, 
and  with  care  and  circumspection,  using  the 
most  approved  appliances  to  prevent  the  es- 
cape of  fire,  and  exercising  due  care  and 
skill  in  the  management  of  its  locomotives, 
and  damages  occur  by  the  emission  of  sparks, 
it  is  damnum  absque  injuria,  and  no  right 
of  action  arises;  that  negligence  is  the  gist  of 
the  action;  and  that  the  burden  of  proof  is 
upon  the  plaintiff  to  establish  such  negli- 
gence by  satisfactory  evidence,  and  that  it 
cannot  be  inferred  from  the  simple  fact  of  an 
injury  or  loss  of  property.  "Where,  then, 
there  is  neither  negligence  nor  folly,"  said 
WiLUAMB,  C.  J.,  "in  doing  a  lawful  act,  the 
party  cannot  be  chargeable  with  the  conse- 
quences." Burroughs  v.  Railroad  Co.,  15 
Conn.  124.  "Negligence,"  said  Hubbard, 
J.,  "cannot  be  Inferred  from  the  simple  fact 
of  causing  the  fire,  for  the  reason  that  the 
use  of  fire  to  propel  a  railroad  engine  is  law- 
ful, and  sparks  and  coals  may  escape,  not- 
withstanding all  the  safeguards  which  mod- 
ern improvement  has  suggested. '  Sheldon 
V.  Railroad  Co.,  14  N.  Y*  224.  For  the  most 
cogent  reasons  in  support  of  this  rule  we  ar« 
referred  to  Railroad  Co.  v.  Yeiaer,  B  Fa.  St. 
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874,  which  is  perhaps  recognized  as  the  lead- 
ing American  case  on  this  subject.  It  was 
an  action  to  recover  damages  caused  by  a  fire 
set  by  sparlcs  emitted  from  the  defendant's 
engines  while  in  use  upon  its  road.  The  trial 
court  instructed  the  jury  that,  if  they  believed 
the  fire  was  caused  by  sparks  from  the  de- 
fendant's engines,  such  fact  of  itself  was 
evidence  of  negligence.  Upon  appeal  to  the 
supreme  court,  the  instruction  was  held  erro- 
■neous,  and  BoGEBfi,  J.,  in  delivering  the  opin- 
ion of  the  court,  among  other  things  said: 
"It  is  a  principle,  well  settled  by  manyadju- 
dicated  cases,  that  an  action  does  not  lie  for 
a  reasonable  use  of  one's  right,  though  it  be 
to  the  injury  of  another.  For  the  lawful  use 
of  his  own  property,  a  party  is  not  answera- 
ble in  damages,  unless  on  proof  of  negli- 
gence." 

Turning,  then,  to  the  position  assumed  by 
the  trial  court,  that  it  "would  be  a  matter  of 
extreme  difficulty"  for  the  plaintiff  to  prove 
negligence,  where  numerous  trains  were  pass- 
ing in  rapid  succession,  and  that  "it  would 
be  absolutely  beyond  all  proof  to  distinguish 
tlie  one  which  caused  the  injury."  the  learned 
judge  proceeds:  "It  is  said  the  proof  of  neg- 
ligence in  managing  the  fires  of  any  partic- 
ular engine,  running,  as  the  engines  of  this 
company  do,  at  all  houi-s  of  the  day  and  night, 
very  many  trains  passing  both  ways,  and 
with  a  speed  that  would  defy  or  baffle  obser- 
vation, would  always  be  a  matter  of  extreme 
difficulty.  The  fire  lodged  in  a  wood  or  in  a 
bouse  might  not  break  out  into  a  conflagra- 
tion for  hours  after,  and  twenty  engines  may 
have  passed  shortly  before  or  after  the  fire 
was  communicated,  among  which  it  would 
absolutely  be  beyond  all  proof  to  distinguish- 
the  one  which  caused  the  injury.  From  all 
this  the  learned  judge  draws  the  conclusion 
it  would  be  unreasonable  to  require  proof  of 
negligence.  It  may  be  very  true  titat  there 
may  be  some  difficulty  in  the  proof  arising 
from  the  circumstances  stated,  and,  if  so, 
they  ought  to  be  taken  into  consideration  by 
the  jury.  But  because  there  is  some  per- 
plexity in  it,  arising  from  the  manner  in 
which  the  business  of  the  road  is  done,  that 
is  no  reason  that  every  principle  of  law  should 
be  uprooted  by  requiring  no  proof  of  negli- 
gence whatever.  We  see  neither  reason  nor 
justice  in  the  position.  *  ♦  *  The  plain- 
tiff in  this  suit  declares  for  negligence, — neg- 
ligence, according  to  his  own  showing,  is  the 
gist  of  the  action;  and  yet  he  has  been  al- 
lowed to  recover  damages  without  any  proof 
of  negligence,  or  any  attempt  even  to  prove 
it." 

On  the  other  band,  the  opposite  rule,  that 
proof  of  the  escape  of  fire  from  a  passing  en- 
gine establishes  a  prima  facie  case  of  negli-' 
gence  in  the  construction  and  management 
of  such  engine,  and  casts  on  the  defendant 
the  burden  to  show  proper  cause,  and  to  re- 
but the  presumption,  is  sustained  by  a  co- 
gency of  reasoning  and  a  sense  of  justice  and 
fairdealing  difficult  to  answer  and  overcome. 
It  is  based  on  the  idea  that  the  means  of  re- 


butting the  presumption  is  entirely  in  the 
power  of  the  defendant;  that  the  plaintiff 
cannot  be  expected  to  know,  much  less  to 
prove,  that  the  engine  was  defective  in  its 
appliances  or  construction,  or  that  it  was  neg- 
ligently managed  on  the  occasion  of  the  de- 
struction of  his  property;  and  that  in  such 
case,  to  impose  the  onus  on  the  plaintiff  to 
prove  some  positive  act  of  negligence,  or  cir- 
cumstances tending  to  show  a  want  of  due 
care  or  skill,  would,  in  many  instances,  be 
equivalent  to  a  practical  denial  of  justice.  It 
is  not  claimed  that  the  presumption  is  very 
satisfactory  or  strong,  but  it  is  indulged  mere- 
ly to  compel  the  company  to  show  that  it  had 
performed  its  duty  in  this  particular.  Spaul- 
ding  v.  Railroad  Co.,  30  Wis.  110.  But  ita 
effect  is  to  sliift  the  burden  of  proof  upon  the 
defendant,  where  it  properly  belongs.  Such 
proof  cannot  be  expected  from  a  stranger. 
"The  engines  are  all  alike  to  him.  He  does 
not  know  them  apart,  nor  does  he  know  when 
any  particular  engine  is  used,  or  who  man- 
ages it.  And,  when  it  passes  at  the  rate  of 
fifteen  or  twenty  miles  an  hour,  be  could  nut 
see  enough  of  it  to  ever  afterwards  identify 
it.  What  the  engine  is,  and  how  it  is  man- 
aged, is  peculiarly  within  the  knowledgre  of 
the  company."  Railroad  Co.  v.  Stanfu^,  12 
Kan.  354.  The  reason  of  the  rule  is  found- 
ed in  the  necessity  of  the  case.  It  has  been 
thus  forcibly  stated  by  Judge  TnoifPsoN: 
"All  information  as  to  the  construction  and 
working  of  its  engines,  and  of  the  particular 
one  in  fault,  is  in  possession  of  the  company, 
as  are  also  the  means  of  rebutting  the  charge 
of  negligence  entirely  in  its  power.  An  out- 
sider can  hardly  be  expected  to  prove  that  in 
the  construction  of  the  engine,  or  in  the  use 
of  it  at  the  time  the  injury  occurred,  the  com- 
pany was  guilty  of  negligence.  He  can  only 
prove  that  his  property  was  destroyed  by  one 
of  the  company's  locomotives,  and  having 
done  this  it  is  but  proper  to  call  on  the  de- 
fendant to  show  that  he  was  not  negligent, 
that  he  employed  careful  and  competent  serv- 
auts,  and  that  he  had  used  the  most  improved 
appliances  to  prevent  the  escape  of  fire  from 
his  engines."  1  Themp.  Neg.  153,  subd.  3. 
"Tlie  reasons  given,"  said  Mr.  Chief  Justice' 
Dixon,  "for  requiring  thecompanies  tosliow 
that  this  duty  lias  been  performed  on  their 
part,  are  that  the  agents  and  employes  of  the 
road  know,  or  are  at  least  l)ound  to  know, 
that  the  engine  is  properly  equipped  to  pre- 
vent fire  from  escaping,  and  that  they  know 
whether  any  mechanical  contrivances  were 
employed  for  that  purpose,  and,  if  ao.  what 
was  their  character;  while,  on  the  otbvr  hand, 
persons  not  connected  with  the  road,  and  who 
only  see  trains  passing  at  a  high  rate  of  speed, 
have  no  such  means  of  information,  and  the 
same  is  inaccessible  to  and  cannot  be  obtained 
by  them  without  great  trouble  and  expense. " 
Spanlding  v.  Railroad  Co.,  30  Wis.  110. 

In  tlie  nature  of  things,  the  plaintiff  can- 
not have  access  to  the  engine  for  the  purpose 
of  ascertaining  if  it  is  properly  constructed, 
and  it  is  wholly  impossible  for  him  to  prove 
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how  the  agents  and  employes  of  the  company 
were  operating  the  engine  when  the  property 
was  destroyed.  The  ditSculty  is  inherent, 
and  to  hold  otherwise  would  operate  often  as 
a  denial  of  justice.  As  the  facts  are  pecul- 
iarly within  the  knowledge  of  the  company, 
it  is  no  hardship  to  devolve  upon  it  the  onvs 
of  proving  the  proper  construction  of  the  en- 
gine, and  its  careful  management.  The  case 
in  hand  illustrates  the  justice  of  such  a  rule. 
The  plaintiff  was  not  able,  even,  to  ascertain 
the  particular  engine  which  passed  at  the 
time  alleged,  and  caused  the  destruction  of 
his  property.  He  wrote  to  the  agent  of  the 
company  defendant,  but  failed  to  elicit  an  an- 
swer; and,  when  he  sought  personally  to  as- 
certain the  fact,  he  was  treated  as  an  intrud- 
er, and  utterly  failed  to  obtain  the  informa- 
tion desired.  How,  then,  could  it  be  expect- 
ed that  he  should  be  able  to  tell,  still  less  to 
prove,  that  the  engine  was  not  properly  con- 
structed, or  used  improper  appliances,  or  that 
it  was  not  operated  with  sl^ill  and  care  by  the 
agents  of  the  defendant?  He  knew  his  prop- 
erty had  been  destroyed,  and  that  it  bad  been 
caused  by  sparlts  emitted  from  the  engine  of 
the' defendant  company,  and  when  he  had 
proven  this  much  it  was  no  hardship  to  require 
the  defendant  to  show  that  its  engine  was 
not  the  cause.  It  is  not  disputed  that  rail- 
road companies  have  the  legal  right  to  use  Are 
to  generate  steam  to  propel  their  locomotives, 
but  they  have  no  right  to  scatter  fire  along 
their  tnick,  and  if  they  do  so,  and  the  prop- 
erty of  others  contiguous  thereto  is  destroyed, 
in  the  absence  of  explanation,  they  cannot 
avoid  the  imputation  of  negligence.  In  this 
view  it  results  that  we  regard  the  rule — ex- 
ception, it  may  bo,  to  the  general  rule — hold- 
ing that  property  destroyed  by  fire  caused 
from  a  passing  engine  raises  a  presumption 
of  negligence  which  shifts  the  burden  of 
proof  as  founded  in  the  sounder  reason,  and 
better  adapted  to  attain  the  ends  of  iustice. 
It  is  next  insisted  that,  under  the  pleading 
and  proof  in  the  case,  the  particular  engine 
that  hauled  the  train  at  Che  time  it  was  al- 
leged that  the  property  was  destroyed  by  it, 
although  not  identified  as  to  its  number,  was 
so  deflnitely  pointed  out  as,  in  fact,  to  make 
its  identification  complete,  and  that  evidence 
in  relation  to  fires  caused  by  other  engines 
prior  and  subsequent  thereto  was  inadmis- 
sible and  error.  The  case  must  be  considered 
from  the  stand-point  of  the  plaintiff,  and  the 
proof  he  submitted.  The  allegation  in  the 
pleading  does  not  identify  the  engine  that 
caused  the  mischief,  and  the  testimony  for 
the  plaintiS,  tending  to  show  that  the  fire 
was  caused  by  an  engine  of  the  defendant  on 
the  night  alleged,  does  not  indicate  what  en- 
gine it  was,  or  from  which  it  would  be  pos- 
sible to  identify  or  distinguish  it  from  other 
engines  of  the  defendant  company.  No  one 
can  read  that  testimony,  and  say  what  par- 
ticular engine,  from  any  other  owned  and  op- 
erated by  the  defendant,  caused  the  destruc- 
tion of  his  property.  He  had  furnished' the 
data  by  which  the  defendant  might  be  able 


to  identify  it,  but  what  the  defendant  might 
be  able  to  prove  towards  its  identification 
could  not  help  him.  He  was  bound  to  pro- 
ceed in  the  first  Instance  with  evidence  to  es- 
tablish his  allegations,  and,  if  he  failed  to  sub- 
mit enough,  the  defendant  would  move  for 
a  nonsuit,  before  it  submitted  any  evidence 
in  the  case,  much  less  to  identify  the  engines 
which  caused  the  fire. 

The  plaintiff  introduced  evidence  tending 
to  show  that  the  fire  which  destroyed  his 
property  was  caused  by  sparks  emitted  from 
an  engine  of  the  defendant  company,  but 
what  particular  engine  he  did  not  know,  nor 
does  the  evidence  disclose,  for  he  had  been 
unable  to  ascertain  this  fact,  and  could  not 
make  proof  of  its  identification.  He  showed 
that  an  engine  passed  and  scattered  fire,  and 
then  showed  that  other  engines  of  the  same 
general  appearances  scattered  fire  in  large 
quantities,  and  to  a  great  distance,  and  set 
other  fires  along  the  track,  prior  and  subse- 
quent thereto.  The  pleading  and  testimony 
for  the  plaintiff  does  not  identify  the  engine 
which  caused  the  mischief,  and  there  was  no 
error  in  admitting  the  testimony  in  relation 
to  other  engines.  A  like  argument  was 
urged  in  Railroad  Co.  v.  Gantt,  39  Md.  124. 
Counsel  for  the  appellant  contended  "that  the 
declaration  specially  averred  that  one  of  the 
defendant's  locomotives  was  so  negligently 
managed,  on  a  particular  day  named,  that  the 
sparks  and  cinders  from  said  locomotive  set 
fire  to  the  plaintiff's  premises,  etc.  This 
specific  averment  was  explicitly  denied,  and 
the  plaintiff  himself,  in  his  testimony,  ex- 
pressly proves  that,  if  the  fire  was  caused  at 
all  by  any  locomotive  of  the  company,  it  was 
caused  by  the  locomotive  Annapolis,  which 
WHS  drawing  the  freight  train  towards  the 
junction  on  the  day  designated.  The  issue, 
then,  before  the  jury  was  whether  the  defend- 
ant on  that  occasion  'so  negligently  man- 
aged' the  locomotive  Annapolis  that  sparks 
and  cinders  from  that  locomotive  set  fire  to 
the  plaintiff's  premises.  There  was  no  proof 
that  the  Annapolis  had  thrown  out  such 
sparks  on  the  occasion  referred  to,  or  any 
other.  But  that  other  engines,  on  other  oc- 
casions, had  set  fire  to  leaves  on  other  peo- 
ple's property,  was  surely  irrelevant  to  the  is- 
sue." Here  the  contention  was  that  the  alle* 
gation  and  testimony  of  the  plaintiff  identi- 
fied the  particular  engine,  and  limited  the 
proof  to  that  engine;  but  the  court  held  other- 
wise, and  decided  that  the  plaintiff  might 
show  that,  within  a  week  before  the  fire  in 
question,  the  engines  of  the  defendant,  in 
passing,  had  scattered  large  sparks,  which 
were  capalile  of  setting  fire  to  combustible 
materials  along  the  road,  and  that  frequent 
fires,  occasioned  by  such  sparks,  had  been 
pnt  out  within  that  time.  The  argument 
there  was,  as  here,  that,  according  to  the  al- 
legation and  testimony  for  the  plaintiff,  if  the 
fire  was  caused  by  an  engine  of  the  defend- 
ant, it  was  caused  by  No.  59,  which  the  de- 
fendant sought  to  show  hauled  the  train  on 
the  night  designated;  buttheevideaceoffered 
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and  submitted  by  tho  plaintiff  does  not  show 
it  was  No.  59  wliicb  threw  out  sparks  on  the 
occasion  alleged,  or  any  other  number  or 
name,  or  wliat  particular  engine  it  was,  ex- 
cept that  it  was  an  engine  of  the  defendant 
company.  "The  plaintift  is  not  bound,"  says 
Mr.  Lawson,  "to  prove  which  particular  lo- 
comotive caused  the  Qre."  3  Lawson,  Bighls, 
Bem.  &  Pr.  §  1361.  Said  Brady,  J.:  "The 
further  objection  that  proof  of  prior  and  sub- 
sequent emission  of  sparks  by  the  defendant's 
engines,  or  some  of  them,  was  improperly 
permitted,  is  untenable.  Such  evidence  has 
been  declared  to  be  admissible  in  actions  of 
this  class."  Home  Ins.  Co.  v.  Pennsylvania 
E.  Co.,  11  Hun.  184,  citing  Slieldon  v.  Rail- 
road Co.,  14  N.  Y.  218;  Field  v.  Railroad 
Co.,  32  N.  Y.  339;  Webb  v.  Railroad  Co.,  49 
N.  Y.  420.  The  supreme  court  of  the  United 
States  has  ruled  in  the  same  way.  In  Rail- 
road Co.  v.  Richardson,  91  U.  S.  454,  the 
plaintiff  was  allowed  to  prove  that  at  various 
times  during  the  same  summer,  before  tlie 
fire  occurred,  some  of  the  defendant's  loco- 
motives scattered  tire  when  going  past  the 
property  destroyed,  without  showing  that 
either  of  the  locomotives  which  it  was  claimed 
caused  the  Qre  was  among  the  number,  and 
without  showing  that  the  former  locomotives 
were  similar  in  their  make,  state  of  repair,  or 
management  to  the  latter  ones.  Mr.  Justice 
Strong,  in  delivering  the  opinion  of  the 
court,  said:  "The  question,  therefore,  is 
whether  it  tended  in  any  degree  to  show  that 
the  burning  of  the  bridge,  and  the  consequent 
destruction  of  the  plaintiff's  property,  were 
caused  by  any  of  the  defendant's  locomotives. 
The  question  has  often  been  considered  by 
the  courts  in  this  country  and  in  England, 
and  such  evidence  has,  we  think,  been  gen- 
erally held  admissible,  as  tending  to  prove 
the  possibility,  and  a  consequent  probability, 
that  some  locomotive  caused  the  fire,  and  as 
tending  to  show  a  negligent  habit  of  the  ofil- 
cers  and  agents  of  tlie  railroad  com  pany.  Pig- 
got  v.  Railroad  Co.,  3  Man.  G.  &S.  229;  Shel- 
don V.  Railroad  Co.,  14  N.  Y.  218;  Field  v. 
Railroad  Co..  32  N.  Y.  339;  Webb  v.  Rail- 
road Co.,  49  N.  Y.  420;  Cleaveland  v.  Rail- 
road Co.,  42  Vt.  449;  Railroad  Co.  v.  McClel- 
land, 42  111.  358;  Smith  v.  Railroad  Co.,  10 
B.  1. 22;  Longabaagb  v.  Railroad  Co.,  9Nev. 
271.  There  are,  it  is  true,  some  ca^es  that 
seem  to  assert  the  opposite  rule.  It  is,  of 
course,  indirect  evidence,  if  it  be  evidence  at 
all.  In  this  case  it  was  proved  that  engines 
run  by  the  defendant  had  crossed  the  bridge 
not  long  before  it  took  fire.  The  particular 
engines  are  not  identified,  but  their  crossing 
raised  at  least  some  probability,  in  the  ab- 
sence of  proof  of  any  other  known  cause,  that 
they  caused  the  fire.  And  it  seems  to  us  that, 
under  the  circumstances,  this  probability  was 
strengthened  by  the  fact  that  some  engines 
of  the  same  defendant,  at  other  times  during 
the  same  season,  had  scattered  fire  during 
their  passage."  We  are  unable,  therefore,  to 
sustain  this  assignment  as  error. 
It  is  next  claimed  that  the  evidence  for  the 


defendant  showed  that  the  engine  which 
passed  the  property  on  the  night  referred  to 
was  No.  59,  and  entitled  the  defendant  to 
the  instruction  asked  without  moditication, 
and  for  some  other  reasons  to  have  tiie  ver- 
dict set  aside.  To  support  the  proposition 
involved,  the  argument  assumes:  (1)  That 
the  evidence  for  the  defendant  indisputably 
identifies  the  engine  that  did  the  mischief  as 
No.  59;  and  (2)  that  it  Wiis  properly  con- 
structed and  carefully  managed  on  that  oc- 
casion; and,  (3)  if  this  is  so,  that  the  pre- 
sumption of  negligence  raised  by  the  simple 
fact  of  injury  from  the  escape  of  fire  from  a 
passing  engine  is  rebutted  and  overcome, 
and  the  plaintiff  cannot  recover,  and  the 
court  must  so  declare  as  a  matter  of  law. 

The  consideration  of  the  points  involved 
will  be  aided  by  understanding  the  attitude 
of  the  case.     In  addition  to  the  presumption 
raised  by  the  mere  fact  of  an  injury  by  fire 
from  a  passing  engine,  there  was  evidence  in- 
troduced by  the  plaintiff  tending  to  show 
that,  whatever  engine  it  was  that  ran  by  the 
mill  on  the  night  alleged,  it  was  running  at 
a  high  rate  of  speed,  and  was  emitting  an 
unusually  large  quantity  of  sparks,  and  that, 
in  view  of  the  proximity  of  the  mill  and 
granary  to  the  railroad  track,  there  was  a 
want  of   ordinary    care  in    not    observing 
proper  precautions  to  prevent  fires  to  proper- 
ty BO  exposed  along  its    track.     The  case 
made  by  the  plaintiff  did  not  stand  simply  on 
a  presumption  of  negligence  raised  by  the 
mere  fact  of  injury  from  the  escape  of  fire, 
but  was  strengthened  by  these  independent 
facts  and  circumstances  which  of  themselves 
afforded    a    legitimato    inference   that    the 
agents  or  employes  in  charge  of  the  engine 
were  not  exercising  proper  care  and  caution 
in  operating  it,  considering  the  danger  to  the 
mill  property  situated  near  the  track.     As- 
suming, then,  for  the  purposes  of  the  case. 
that  the  defendant  did   introduce  evidence 
tending  to  show  that  rhe  engine  in  use  that 
night  was  No.  59,  and  that  it  was  properly  con- 
structed and  supplied  with  the  latest  modem 
safeguards,  and  carefully  managed,  in  order 
to  rebut  the  presumption  raised  by  the  mere 
fact  of  injury  from  the  escape  of  fire,  ret.  as 
there  was  other  evidence  for  the  plaintiff 
tending  to  sliow  that  the  engine  was  care- 
lessly managed  on  that  occasion,  the  evidence 
was  in  contiict  on  this  point,  and  when  the 
facts  are  disputed  the  question  is  for  the 
jury,  and  not  for  the  cdurt.     But  there  was 
no  evidence  to  show  tliat  the  engine    was 
carefully  managed  on  that  night.     All  that 
was  offered  on  this  point  was  that  the  en- 
gineer who  operated  the  engine  on  that  ou- 
casion  was  recognized  as  a  competent  and 
skillful  engineer,  and  not  that  he  carefully 
operated  it  at  thetime  alleged.     An  engineer 
may  have  the  reputation  of  being  careful  and 
skillful,  and  still,  on  the  particular  occasion, 
have  managed  his  engine  carelessly  and  neg- 
ligently.   Besides,  the  evidence  for  the  de- 
fendant inJicates  that  the  engineer,  though 
competent  and  skillful,  was  indineU  to  be  of 
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a  daring  and  reckless  spirit,  and,  from  the 
expressions  osed  in  describing  hitn,  that  he 
was  not  tilwiiys  careful  and  prudent.  So 
that,  if  it  be  conceded  there  whs  evidence  for 
the  defendant  (which  there  was  not)  tliat  its 
engine  was  managed  with  proper  care  and 
caution  on  that  occasion,  such  evidence  is 
disputed  and  controverted  by  the  evidence 
for  the  plaintiff,  and  reserves  tlie  case  for  the 
jury,  and  their  verdict  is  conclusive  upon  us, 
and  cannot  be  set  aside.  But  more,  as  the 
mere  fact  of  injui7  from  the  escape  of  fire 
from  a  passing  engine  raises  a  presumption 
of  careless  management,  as  well  as  improper 
construction,  and  the  use  of  improper  appli- 
ances, when  so  alleged  and  charged,  it  fol- 
lows that,  unless  the  evidence  for  the  de- 
fendant shows  that  the  engine  was  carefully 
mauHged  at  the  time,  as  well  as  properly 
constructed,  and  the  use  of  proper  appliances, 
such  presumption  is  not  rebutted  and  over- 
come. It  is  when  the  presumption  raised 
is  repelled  by  proof  of  proper  construction, 
and  the  use  of  proper  appliances  and  careful 
management,  that  the  plaintift  cannot  main- 
tain the  action  without-  making  proof  of 
other  negligence  or  want  of  ordinary  care. 

But  what  is  the  proof  of  the  identity  of  the 
engine  as  No.  59?  There  is  the  register, 
upon  which  an  entry  was  made  from  the 
train-book,  not  produced.  But  it  seems  to 
have  been  the  subject  of  some  change,  which, 
it  is  argued,  casts  suspicion  on  it,  and  indi- 
cates that  it  had  been  tampered  with.  Re- 
ferring to  it.  the  witness  testiiies  "he  did  not 
know  liow  tlie  figure  came  to  be  changed," 
and  that  he  "did  not  know,  outside  this  book, 
what  train  left  Umatilla  that  night. "  The 
only  man  on  the  engine  that  night  who  testi- 
fied was  the  fireman,  (the engineer  was  dead,) 
and  he  was  inclined  to  think  that  the  engine 
was  No.  63  until  he  was  "buzzed"  about  It. 
Among  other  things,  he  testified:  "We  were 
running  on  pretty  fast  time.  Don't  know 
whether  we  were  on  time  at  Echo  or  not.  I 
have  no  recollection  of  that  particular  trip. 
There  was  no  reason  I  should  notice  it  [en- 
gine] more  than  any  other.  My  impression 
is  that  it  was  engine  59  we  ran  on  that  night. 
I  am  only  sure  of  it  by  circumstantial  evi- 
dence, seeing  the  register  in  the  call-book  at 
the  ofBce  at  La  Grande.  It  ran  in  my  mind 
that  it  was  engine  68  or  59.  I  was  kinder 
thinking  it  was  63,  and  might  have  talked  so 
to  others.  Everybody  was  buzzing  me  about 
that  engine  I  was  running  on  that  night." 
Considering  that  the  register  was  only  a  copy 
from  the  original  entry  book,  not  produced  in 
evidence,  and  the  condition  it  was  in  unex- 
plained, together  with  the  doubt  and  uncer- 
tainty in  the  mind  of  the  only  witness  whom 
so  many  were  buzzing,  and  it  can  hardly  Ira 
said  that  the  identity  of  the  engine  was  in- 
dubitably established.  It  is  quite  probable 
that  the  proof  failed  to  satisfy  the  jury  of  the 
identity  of  the  engine  used  on  the  night  the 
propeity  was  destroyed.  The  credibility  of 
witnesses  and  the  weight  of  the  evidence  is 
for  the  jury,  and  the  fact  is  for  them  to  de- 


cide; and,  unless  the  evidence  was  sufficient 
to  satisfy  them  that  the  engine  in  use  on  that 
niglit  was  No.  59,  the  defendant  has  no  evi- 
dence of  the  condition  of  the  engine  that 
caused  the  tire. 

Turning,  now,  to  the  instructions,  it  is 
enough  to  say  that  the  one  to  the  effect  that 
the  mere  fact  of  injury  from  the  escape  of 
fire  from  a  passing  engine  does  not  raise  a 
presumption  of  negligence,  without  addition- 
al evidence  of  negligence,  was  error,  as  al- 
ready shown,  but  was  not  prejudicial  error  to 
the  defendant.  Nor  is  any  complaint  made 
on  this  ground;  but  the  contention  was  that 
this  instruction,  taken  in  connection  with  an- 
other given,  to  which  no  exception  is  taken 
or  objection  is  made,  authorized  the  court  to 
set  aside  the  verdict,  and  that  it  was  its  duty 
so  to  do.  Upon  the  assumption  claimed,  the 
criticism  seems  just,  and  the  conclusion  seems 
logical;  but  the  view  already  expressed  is  in 
conflict  with  that  assumption,  and  tlie  facts 
show  a  case  for  tlie  decision  of  the  jury.  The 
trouble  with  the  instructions  asked  and  mod- 
ified is  that  it  assumes  that  engine  No.  59 
was  identined,  and  asserts  consequences  on 
that  hypothesis.  If  it  was  identified,  then  it 
was  for  the  jury  to  consider  all  the  facts  and 
circumstances,  and  decide  whether  the  al- 
leged negligence  was  made  out ;  but  if  it  was 
not  identified,  and  some  other  engine  of  the 
company  did  the  mischief,  then  the  defendant 
had  no  proof  of  the  particular  engine  that 
caused  the  fire,  and  the  jury,  upon  the  facts, 
could  not  have  found  for  the  defendant.  Be- 
sides, it  does  not  follow,  if  the  jury  should 
believe  that  the  fire  was  caused  otherwise 
than  by  engine  No.  59,  that  the  verdict  should 
be  for  the  defendant,  for  they  might  believe 
that  the  particular  engine  the  defendant  in- 
troduced evidence  tending  to  show  was  No. 
59  did  not  cause  the  fire,  but  that  it  was  com- 
municated by  some  other  engine  of  the  com- 
pany. Upon  the  whole,  we  think  the  judg- 
ment must  be  affirmed. 

ON  REHEABINO. 

LoHD,  J.  There  is  no  positive  testimony 
as  to  the  fact  of  ignition.  The  testimony  for 
the  plaintiff  did  not  show  directly  that  the 
fire  which  burned  his  mill  was  caused  by  the 
engine  which  hauled  the  train  on  the  night 
alleged,  but  it  did  tend  to  show  a  state  of  facts 
from  which  the  inference  might  be  drawn 
that  the  fire  which  destroyed  his  property  was 
communicated  from  tliat  engine,  and  caused 
bis  loss.  It  was  shown  about  the  time  al- 
leged, on  tlie  night  of  the  fire,  that  a  passen- 
ger train  passed  the  mill,  and  it  was  observed 
by  some  persons  in  the  vicinity  that  large 
quantities  of  sparks  were  emitted  from  the 
engine,  and  fiew  over  in  the  direction  of  the 
mill,  which,  taken  in  connection  with  other 
evidence  tending  to  show  the  improbability 
of  the  fire  originating  any  other  way,  raised 
a  strong  inference  that  the  tiring  of  the  mill 
was  caused  by  sparks  from  the  engine  that 
hauled  that  train.  What  particular  enginb 
this  was  the  evidence  does  not  disclose,  nor 
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was  the  plaintiff  able  to  ascertain,  to  mal^e 
proof  of  its  identification  from  other  engines 
of  the  companj.  But  to  strengthen  the  in- 
ference that  the  burning  of  the  mill  originat- 
ed in  sparks  from  this  engine,  and  to  sliow 
habitual  negligence  of  the  officers  and  agents 
of  the  railroad  company,  he  introduced  evi- 
dence to  show  that  other  enjfines  of  lilce  ap- 
pearance and  construction  frequently  scat- 
tered  fire  in  large  quantities,  and  set  other 
fires  along  the  track,  prior  and  subsequent 
to  the  burning  complained  of.  Was  this  er- 
ror? The  case  shows  that,  when  the  fire 
started,  no  one  was  present,  and  the  object 
of  his  evidence  was  to  account  for  its  origin. 
He  could  show  that  sparks  escaped  from  a 
passing  engine  of  the  company  on  ihat  night 
under  circumstances  which  raised  an  infer- 
ence that  it  caused  the  destruction  of  his  prop- 
erty. What  particular  engine  this  was  lie 
could  not  identify,  so  as  to  distinguish  it  from 
any  other  engine  of  like  appearance  and  con- 
struction used  by  the  company,  and  conse- 
quently he  could  not  make  any  direct  proof 
of  defects  in  the  construction  or  negligence 
in  its  management.  On  account  of  this  di)H- 
culty  of  identifying  a  passing  engine,  espe- 
cially at  night-time,  so  as  to  make  direct  proof 
of  such  neijUgence,  and  also  for  the  reason, 
as  stated  by  Mr.  Thompson,  that  the  busi- 
ness of  running  railroad  trains  supposes  a 
unity  of  management  and  a  general  similari- 
ty in  the  construction  of  the  engines,  the  ad- 
mission of  evidence  as  to  other  and  distinct 
fires  from  the  one  alleged  to  have  caused  the 
injury  is  permitted.  Nor  is  it  requisite  that 
the  testimony  must  also  show  thnt  the  engine 
which  it  is  claimed  caused  the  fire  was  one  of 
those  whicli  had  previously  or  subsequently 
scattered  Are  along  its  track,  but  it  is  enough, 
as  was  shown,  that  it  was  similar  in  appear- 
ance and  construction,  and  under  the  same 
general  management.  Hence  it  is  quite  gen- 
erally held  that  evidence  that  sparks  were  fre- 
quently ejected  from  passing  engines,  caus- 
ing fire  along  its  track,  on  other  occasions,  is 
revelant  and  competent  to  show  habitual  neg- 
ligence, and  to  strengthen  and  sustain  the  in- 
ference that  the  tire  originated  from  thecause 
alleged.  As  the  plaintiff  must  proceed  with 
his  evidence  in  the  first  instance,  the  fact  that 
the  defendant  may  be  able  to  prove  the  iden- 
tity of  the  engine  cannot  have  the  effect  to 
make  the  admission  of  such  evidence  error. 

It  may  be  granted  that  the  admissibility  of 
such  evidence  trenches  somewhat  on  the  gen- 
eral doctrine  regarding  revelancy  in  actions 
of  this  character,  but  the  authorities  indicate 
that  its  allowance  is  justified  by  the  necessi- 
ties of  the  case.  As  the  testimony  for  the 
plaintiff  failed  to  identify  the  engine  which 
caused  the  destruction  of  his  property,  did  the 
evidence  for  the  defendant,  supplementing 
the  evidence  for  the  plaintiff,  show  conclu- 
sively that  the  engine  which  hauled  the  train 
on  that  night  was  identified  as  No.  59?  No 
question  is  raised  but  what  the  defendant 
sought  to  show  that  it  was  engine  No.  59; 
but  was  the  evidence  in  this  regard  of  such 


undisputed  and  conclusive  character  as  \(T>uld 
authorize  a  court  to  withdraw  its  considera- 
tion from  the  jury,  as  to  whether  it  was 
identified  or  not,  or,  what  is  the  equivalent, 
to  assume  by  its  instruction  that  the  engine 
was  idenlified  as  No.  59?  Theargumenirfor 
the  motion  assumes  that  it  was,  and  we  must 
briefly  consider  the  evidence  to  test  its  sound- 
ness. After  the  evidence  for  the  plaintiff,  it 
devolved  upon  the  defendant  to  identify  the 
engine,  and  to  show  that  it  was  properly  con- 
structed, furnished  with  safe  appliances,  and 
carefully  managed  on  that  occasion,  to  over- 
come the  prima  facie  case  made.  Without 
more  ado,  it  may  be  admitted,  for  present 
purposes,  that  if  the  engine  in  question  was 
identified  by  the  evidence  as  No.  59,  it  further 
showed  that  it  was  properly  constructed  and 
furnished  with  the  best  appliances  for  safety, 
and  that  it  was  in  charge  of  an  engineer, 
recognized  by  his  class  as  competent  and  skill- 
ful, but  it  omits  to  show  tliat  he  carefully 
operated  and  managed  it  on  that  occasion. 

Was  the  identity  of  the  engine  so  completly 
established  as  No.  59  that  it  would  be  error 
to  submit  tbatquestion  to  a  jury?  Mr.  War- 
lick,  who  was  a  witness  for  the  defendant, 
testified  that  on  the  night  in  questiou  he 
"  was  firing  "  the  engine:  that  "  we  were  run- 
ning on  pretty  fast  time.  Don't  know 
whether  we  were  on  time  at  Echo  or  not.  I 
have  no  recollection  of  that  particular  trip. 
There  is  no  reason  why  I  should  notice  it 
more  than  any  other.  My  impression  is  that 
it  was  engine  59  we  run  on  that  night.  I  am 
only  conscious  of  it  by  circumstantial  evi- 
dence, seeing  the  register  in  the  call-book  at 
La  Qhtnde.  It  ran  in  my  mind  that  it  was 
engine  63  or  59.  I  was  kinder  thinking  it 
was  63,  and  might  have  talked  so  to  others; 
63  was  an  engine  that  had  never  stopped  up 
on  us.  Everybody  had  been  buzzing  me 
about  that  engine  I  was  running  on  that 
night.  The  conductor  was  speaking  to  me 
about  it  the  other  night,"  etc.  it  seems  to 
me  that  the  fair  inference  from  the  testimony 
of  this  witness  is  that  the  impression  which 
he  had  that  the  engine  run  on  that  night  was 
No.  59  was  derived  solely  from  the  register; 
that  in  his  own  mind  there  was  some  conflict 
as  to  whether  it  was  63  or  59,  with  the 
stronger  and  prevailing  recollection  in  favor 
of  63, — "kinder  thinking  it  was  63," — which 
is  corroborated  by  his  conversation  that  he 
had  BO  talked  to  others  that  it  was  63.  To 
say  the  least,  the  legitimate  effect  of  his  evi- 
dence is  to  create  a  ground  of  doubt  as  to  the 
identity  of  the  engine,  and,  when  such  is  the 
case,  nothing  is  more  elementary  than  that 
the  question  is  for  the  decision  of  the  jury, 
and  not  for  the  court.  There  is  no  other  evi- 
dence of  the  identiflcation  of  the  engine  as 
No.  59,  except  from  the  entry  in  the  register, 
and  Mr.  Bobbins  and  Mr.  Stevens  base  their 
testimony  of  its  identity  upon  its  record.  Nor 
is  there  any  claim  outside  this  book  that  they 
can  testify  to  the  identity  of  the  engine  which 
hauled  the  train  on  that  night.  The  train- 
book  in  which  the  original  entries  were  made 
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by  the  conductors  was  not  produced,  but  the 
-conductor  teatifled  that  the  recoi'd  in  the  reg- 
istry waa  made  from  it.  There  seems  lo  have 
been  some  alteration  or  cliange  in  some  figure 
ia  tlie  registry;  but,  as  no  explanation  is 
vouchsafed,  its  purport  we  are  unable  to  de- 
termine. On  one  side  it  is  claimed  that  the 
change  is  immaterial,  and  in  no  way  effects 
tlie  question  involved,  while  on  the  other  ibis 
as  strenuously  insisted  that  it  is  of  such  a 
nature  as  to  cast  suspicion  on  the  register, 
and  to  destroy  its  value  as  record  evidence. 
Whatever  the  change  was,  Mr.  Bobbins  testi- 
fied that  he  did  not  know  how  it  "came  to 
be  changed."  Between  these  conflicting 
tdaims  as  to  the  value  of  this  record  evidence 
we  have  no  means  of  determining,  or,  if  we 
had,  no  authority  to  determine  which  is  cor- 
rect, and  cannot,  therefore,  express  any  opin- 
ion which  shall  reflect  on  any  one;  but  tlie 
jury,  the  tribunal  constituted  to  try  such 
facts,  under  the  guidance  of  the  court,  en- 
joyed full  opportunity  to  see  and  inspect  the 
register,  to  see  and  hear  the  testimony,  of  the 
witnesses,  and  to  obseyre  and  note  all  the  sur- 
rounding facts  and  circumstances,  which 
specially  fitted  them,  as  the  law  intends,  to 
determine  the  right  of  the  matter.  Upon 
such  a  state  of  facts,  the  court  has  no  right 
to  intervene.  When  a  court  is  asked  to  de- 
clare a  fact  established  as  a  matter  of  law,  the 
evidence  ought  to  so  completely  and  irrefu- 
tably establish  the  fact  as  to  free  the  mind 
from  all  doubt  and  hesitation.  A  party  on 
whom  rests  the  burden  of  proof  is  bound  to 
prove  each  circumstance  which  is  essential  to 
the  conclusion,  and  in  such  case  proof  means 
-anything  which  serves  to  convince  the  mind 
of  the  truth  or  falsehood  of  the  fact  or  prop- 
osition. The  identity  of  the  engine  is  fore- 
most among  the  facts  essential  to  be  proven 
by  the  defendant  to  satisfy  the  minds  of  tlie 
jurors  11  was  Xo.  59,  in  order  to  follow  it  with 
the  necessary  evidence  of  its  proper  construc- 
tion and  careful  management.  Looking  to 
the  evidence  of  the  fireman,  aided  by  the  proof 
of  the  record,  and  the  testimony  of  the  wit- 
ness in  respect  to  it,  it  may  be,  despite  all 
criticism,  that  It  ought  to  have  convinced  the 
jury  of  the  identity  of  the  engine,  and  yet 
that  is  no  reason  that  the  court  should  in- 
vade their  province,  and  withdraw  the  ques- 
tion from  their  consideration.  To  do  that, 
the  evidence  must  not  only  be  undisputed, 
but  it  must  be  free  from  all  doubt  and  uncer- 
tainty. Now,  if  we  turn  to  the  evidence  of 
the  fireman,  his  predominant  impression  was 
that  the  engine  was  No.  63,  or,  to  say  the 
least,  his  mind  was  involved  in  doubt,  and 
vibrating  between  63  and  59;  or,  if  we  turn 
to  the  register,  its  credibility  is  attacked  as  a 
record,  and  depends  for  its  weight  and  value 
apon  the  credibility  of  the  witnesses  who 
testified  in  respect  to  it;  and  in  such  case, 
when  the  fact  is  involved  In  doubt,  and  de- 
pends upon  the  credibility  of  witnesses,  it  is 
plain  law  that  the  question  is  for  the  decision 
of  the  jury,  and  not  for  the  court.  To  con- 
clude, the  witnesses  on  this  question  were 


the  agents  and  employes  of  the  company,  and 
the  jury  were  the  exclusive  judges  of  the 
weight  and  credibility  of  their  testimony, 
under  the  circumstances.  It  was  for  the  jury 
to  say,  and  not  the  court,  that  the  engine  was 
No.  59,  as  well  as  whether  it  was  properly 
constructed,  furnished  with  safe  appliances, 
and'carefully  managed  on  that  occasion.  As 
the  amendment  to  the  instruction  asked  in- 
dicates, the  trial  court  regarded  the  evidence 
of  the  Identity  of  the  engine  as  No.  69  not 
wholly  free  from  doubt,  and  more  properly  to 
be  submitted  to  the  jury  to  resolve  such  doubts 
than  to  dispose  of  it  on  his  own  responsibility, 
and  in  so  doing,  upon  the  facts  as  disclosed 
by  this  record,  we  are  not  prepared  to  say 
there  was  error. 


PuGH  V.  Good. 


(19  Or.  85) 


(Supreme  Court  of  Oregon.    April  7, 1890.) 
Witness  Fees — Compen'satiox  of  Shbbivfs. 

1.  When  the  pleadings  present  an  Issue  on  a 
material  fact,  the  party  having  the  nnug  of  proof 
may  subpcena  witnesses  to  support  the  Issue  on 
his  part,  and  if  such  witnesses  are  not  sworn  be- 
cause Uie  adverse  part^  at  the  trial  admits  the 
fact,  thus  rendering  evidence  unnecessary,  such 
party,  if  he  recover  costs,  may  tax  the  fees  of  snch 
witnesses  as  disbursements,  and  recover  the  same 
of  the  adverse  party. 

2.  If  a  witness  attend  upon  the  trial  of  a  cause, 
and  is  not  sworn,  the  party  causing  him  to  be  pres- 
ent cannot  recover  from  the  adverse  party  the  ex- 
pense incurred  for  such  witness,  unless  some  sul&- 
dent  reason  exists  which  would  legally  ezcnse  his 
failure  to  testify.  It  must  be  made  to  appear  that 
his  attendance  was  necessary  at  the  time,  but  that 
by  reason  of  some  unforeseen  event,  or  other  suffi- 
cient cause,  his  testimony  became  unnecessary. 

S.  A  party  is  bound  to  assume  that  the  only  is- 
sues triable  in  a  cause  are  made  by  the  pleadings, 
and  if  he  subpoena  witnesses  to  testify  to  matters 
outside  of  such  issues,  he  does  so  at  his  peril.  la 
oases  where  collateral  inquiries  are  permissible  a 
party  may  bring  witnesses  to  testify  in  relation  to 
the  same,  but,  before  he  can  properly  charge  as 
disbursements  the  expense  incurred  in  procuring 
the  same,  he  must  show  that  the  attendance  of 
such  witnesses  was  necessary.  Jackson  v.  Siglin, 
10  Or.  93.  approved  and  followed. 

4.  An  ofBcer  can  make  no  charge  for  any  act 
performed  by  him  by  virtue  of  his  office,  unless 
the  legislature  has,  by  some  statute,  authorized 
such  charge. 

5.  By  the  terms  of  section  8340,  Hill's  Code,  It 
services  be  rendered  by  a  sheriff  in  esses  where  a 
constable  is  authorized  to  act,  in  a  justice  court, 
for  instance,  he  must  charge  the  fees  allowed  by 
law  to  a  constable  for  the  performance  of  that  par- 
ticular service,  and  no  more. 

6.  The  law  has  not  specifloally  provided  com- 
pensation in  a  justice's  court  forthe  following  serv- 
ices, but  the  compensation  provided  covers  and  in- 
cludes these  items:  Making  copy  of  summons, 
certificate  and  return ;  making  .copy  of  subpoena, 
certificate,  and  return  on  same;  making  copy  of 
notice  of  appeal;  return  on  same.  Nor  is  a  sheriff 
allowed,  as  a  separate  item,  10  cents  for  making 
his  return  and  subpoena  in  the  oironit  court. 

(Syllabus  hy  the  Court.) 

Appeal  from  circuit  court,  Marion  county; 
R.  P.  Boise,  Judge. 

This  is  an  appeal  from  the  taxation  of 
costs.  The  action  was  originally  commenced 
in  the  justice's  court  for  Salem  precinct  to 
recover  $100  for  work  and  labor  alleged  to 
have  been  done  on  the  brick  building  situate 
at  the  north-west  corner  of  State  aud  Corn- 
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mercial  streets,  In  the  citj  of  Salem,  Or., 
now  occupied  by  Gibson  &  Singleton  as  a 
drug-store,  and  for  making  drawings  and 
speciQcations  therefor,  and  overseeing  and 
superintending  tlie  work  thereon,  and  for  al- 
tering front  of  said  brick  building,  and  fitting 
up  same  for  a  drugstore,  all  of  which  were 
furnished,  rendered,  and  performed  to  and 
for  said  defendant  at  liis  special  instance  and 
request,  and  all  of  the  same  was  and  is  of  the 
value  of  $100;  and  that  said  defendant  prom- 
ised and  agreed  to  pay  plaintiff  said  sum 
therefor.  Then  follows  a  statement  that  the 
amount  is  due  and  unpaid,  etc  The  answer 
was  a  denial.  The  plaintiff  had  judgment  in 
the  justice's  court  for  the  amount  claimed, 
from  which  an  appeal  was  taken,  with  the 
like  result.  The  plaintiff  then  filed  his  bill 
for  costs  and  disbursements  of  both  courts, 
which  amounted  to  $80.65.  The  defendant 
objected  to  various  items  thereof,  and,  the 
plaiijtiff  having  filed  his  amended  verified 
statement,  the  entire  amount  was  taxed  and 
allowed  by  the  clerk,  and  npon  appeal  from 
such  taxation  the  court  affirmed  the  same, 
declaring  that  the  "finding  and  taxation  of 
costs  and  disbursements  by  the  clerk  of  the 
court  are  legal  and  correct."  From  this 
judgment  this  appeal  is  taken. 

George  U.  Burnett,  for  appellant.  W.  M. 
Kaiser,  for  respondent. 

Stbahan,  J.,  (after  stating  the  facts  as 
above.)  A  proper  disposition  of  this  cause 
requires  an  examination  of  the  defendant's 
objections  to  the  items  claimed  as  disburse- 
ments, and  whether  such  items  were  proper- 
ly taxable.  The  items  of  plaintiff's  cost-bill 
are  as  follows  in  the  circuit  court: 

Trial  fee $12  00 

Clerk'sfees 9  60 

Sheriff's  fees 19  80 

Attorney's  fees S  00 

Officers'  fees  in  the  trial  of  said  cause  in 
said  justice's  court,  as  follows: 

Justice's  fees ,  7  40 

Sheriff's  fees 6  26 

Witness  fees  as  follows  in  the  trial  of  said 
cause  in  said  circuit  court: 

W.  F.  Boothby,  1  day,  a  miles 2  20 

Harry  Gibson,  1  day,  Smiles 2  20 

Harry  Singleton,  1  day,  8  miles 2  20 

W.  H.  Byrd,  1  day,  3  miles. 2  20 

Witness  fees  in  trial  of  said  cause  in  said 
justice's  court  for  Salem  precinct,  as  fol- 
lows: 

W.  H.  Byrd,  1  day.  2  miles 1  70 

Henry  Biogers,  1  day,  2  miles.. 1  70 

W.  F.  Boothby,  1  day,  2  miles 1  70 

Harry  Gibson,  1  day,  2  miles 170 

Total. .' $75  65 

The  defendant  objected  to  the  allowance  of 
plaintiff's  claim  for  mileage  and  attendance 
of  witnesses  on  circuit  court,  as  follows: 

Harry  Gibson,  1  day,  2  miles ,  |2  20 

Harry SitiRleton,  1  day,  Smiles. 2  20 

W.  H.  Byrd,  1  day,  2  miles. 2  20 

— Because  said  G-ibson  and  Singleton  and 
Byrd  were  not  necessary  or  material  wit- 
nesses in  said  action,  and  as  to  said  Byrd 
and  Singleton  for  the  further  reason  that 
they  were  not  sworn  as  witnesses  in  said  cir- 


cuit court.  The  defendant  also  objected  to 
the  allowance  of  plaintiff's  claim  .for  mile- 
age and  attendance  of  witnesses  on  justice's 
court,  as  follows: 

"W.  H.  Byrd,  1  day,  2  miles. $1  70 

Henry  Rogers,  1  day,  2  miles 1  70 

Harry  Gibson,  1  day,  2  miles .1  70 

— Because  said  Byrd,  Gibson,  and  Bogers 
were  not  necessary  or  materi^  witnesses  in 
said  action,  and  as  to  said  Bogers  for  the 
further  reason  that  he  was  not  sworn  as  a 
witness  at  the  trial  of  said  action  in  the  jus- 
tice's court.  The  plaintiff  essayed  to  meet 
defendant's  objections  to  the  claim  for  the 
witness  Bogers  by  the  following  statement 
in  his  amended  verified  statements:  "Plain- 
tiff alleges  that  the  witness  Rogers  was  nec- 
essary and  material  in  the  trial  of  said  cause 
in  the  justice's  court,  for  the  reason  that  the 
defendant,  by  his  answer,  raised  the  issue  as 
to  whether  or  not  said  plaintiff  performed 
the  work  sued  for  by  plaintiff,  and  said  Bog- 
ers was  a  material ,  witness  to  show  that 
pinintjff  did  superintend  said  work  and  labor 
on  said  drug-store  building,  but  he  was  not 
sworn,  for  the  reason*that  defendant,  on  the 
trial  of  said  cause  in  said  justice's  court,  ad- 
mitted that  plaintiff  did  said  work  and  labor 
as  alleged. "  Opposed  to  the  defendant's  ob- 
jections to  the  other  witness  fees,  both  in 
justice's  and  circuit  courts,  the  amended 
verified  statement  of  plaintiff  contains  the 
following:  "The  witnesses  W.  H.  ByrU  and 
Harry  Gibson  were  necessary  and  material 
witnesses  on  the  trial  of  said  cause  in  said 
justice's  court,  for  the  reason  that  thb  de- 
fendant made  the  defense  therein  in  such 
trial  that  the  account  sued  for  by  plaintiff 
was  assumed  by  said  Harry  Gibson  and  Harry 
Singleton,  and  that  plaintiff  was  to  look  to 
them  for  his  money;  that  this  defense  by  de- 
fendant rendered  it  absolutely  necessary  to 
call  said  Harry  Gibson  and  W.  H.  Byrd  to 
dispute  the  same,  which  they  did  in  said  jus- 
tice's court;  that  Harry  Giteon,  Harry  Sin- 
gleton, and  W.  H.  Byrd  were  necessary  and 
material  in  the  trial  of  said  cause  on  appeal 
in  the  said  circuit  court,  for  the  reason  that 
it  was  necessary  to  have  such  witnesses 
subpoenaed  on  the  trial  of  said  cause  in  said 
circuit  court,  and  plaintiff  paid  said  wit- 
nesses their  fees  in  advance  by  the  said 
sheriff;  that  the  defendant  never  notified 
plaintiff  that  he  would  abandon  said  defense 
relied  on  in  said  justice's  court;  that  said 
witnesses  were  not  sworn,  for  the  reason 
that  defendant  abandoned  such  defense  in 
the  circuit  court,  aikd  ssiid  plaintiff  had  every 
reason  to  believe  that  defendant  would  at- 
tempt the  same  defense  in  the  circuit  court, 
which  would  render  said  witnesses  neces- 
sary. The  defendant  attempted  by  such  de- 
fense in  said  justice's  court  to  show  his  non- 
liability to  plaintiff,  and  by  these  witnesses 
plaintiff  could  show  that  the  account  bad  not 
been  transferred  to  or  assumed  by  said  Gib- 
son and  Singleton,  and  that  said  plaintiff  had 
no  knowledge  of  any  such  transfer  or  as- 
sumption of  said  account  sued  on."    The 
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clerk  of  the  circuit  court  overruled  defend- 
ant's objections  to  the  various  witness  fees, 
not  because  tlie  witnesses  were  shown  to  be 
material  In  the  prosecution  of  the  action,  but 
because,  as  he  puts  it  in  his  allowance,  "they 
were  regiiJariy  subpoenaed,  and  paid  for  their 
attendance." 

The  sheriff  charged  919.30  for  his  fees  in 
the  circuit  court,  and  the  defendant  objected 
to  the  entire  amount  except  the  foliowing 
items: 

Serving  notice  of  appeal 25 

Making  and  delivering  copy  of  notice  of  ap- 
peal  <0 

Hileage,  (serving  notloe  of  appeal, )  two  miles     .90 

Serving  subpoena  on  W.  F.  Boothby 25 

yiaking  and  delivering  copy  of  subpcena 10 

Mileage,  serving  same,  two  miles 80 

Anoant. »1.40 


The  sheriff  charged  $6.25  for  bis  fees  in 
justice's  court,  and  defendant  objected  to  all 
of  that  sum  except  the  following,  which  are 
taken  from  the  schedule  of  constable's  fees 
established  by  law,  as  the  service  could  have 
been  performed  by  a  constable,  and  is  paid 
for  by  constable's  fees: 

Serving  justice's  summons 60 

Hileage  on  same,  two  miles. 30 

Attending  court 50 

Serving  subpoena  on  W.  F.  Boothby SO 

Mileage  on  same 90 

Amount. $1.90 

The  appellant  claims  that  these  are  the 
only  services  performed  by  the  sheriff  in 
either  court  for  which  he  is  permitted  to 
make  any  charge,  and  that  the  amount  al- 
lowed by  law  for  the  same  is  correctly  set 
out  in  his  objections.  The  following  are  the 
charges  of  the  sheriff  for  services  in  the  jus- 
tice's court,  which  are  claimed  to  lie  illegal, 
for  the  reason  that  the  schedule  of  constable's 
fees  makes  no  allowance  for  the  same: 

Making  copy  of  summons 20 

Serving  copy  of  complaint 60 

Five  charges  for  certificate  and  return 1. 95 

Four  charges  for  copying  subpoena .80 

Making  copy  of  notice  of  appeal ~~ 

Serving  same 

Mileage  on  same 

Rstumon  same ,, 

The  following  are  excessive  and  unneces- 
sary: 
£xcesiiiTe  mileage nn service  of  summons.. . . 
Serving   three  subpoenas   (immaterial  wit- 
nesses)     1.50 

Mileage  on  same 80 

Total  overcharge  in  justice's  court. t6.35 

It  is  claimed  by  the  appellant  that  the  fol- 
lowing are  the  only  items  for  services  by  the 
sheriff  in  the  circuit  court  properly  taxable: 

Serving  notice  ofappeal 35 

Making  and  delivering  copy  of  notice  of  ap- 
peal, four  folios,  atlOcts 40 

Mileage  serving  same,  9  miles 90 

Serving  sabpcena  on  W.  F.  Booth  by ,96 

Making  and  delivering  one  copy  of  same,  1 

folio 10 

Mileage  on  same,  3  miles 30 

Total »1.40 

The  appellant  claims  that  the  following 
cliarges  by  the  sheriff  are  illegiil,  because 
there  is  no  law  providing  for  their  payment: 


80 
.so 

.90 

.10 


.40 


Four  returns  on  subpoenas 40 

Mileage  to  pay  fees  advanced 60 

The  following  are  excessive  and  unneces- 
sary: 

Elxcessive  charges  copying  1  subpoena 10 

Excessive  mileage  serving  1  subpoena 3l 

Serving  three  unnecessary  snbpcenas 7S 

Ck>pying  same. 60 

Mileage  on  same 1.90 

Total  overcharge  In  circuit  court $3.!i5 

These  several  charges  will  now  be  sepa- 
rately examined. 

1.  And  first  as  to  the  claim  for  witness 
fees  paid  Henry  Bogers.  1  think  the  answer 
presented  an  issue  as  to  whether  or  not  the 
plaintiff  performed  the  work  and  labor  men- 
tioned in  the  complaint,  and  the  plaintiff  had 
the  right  to  subpoena  witnesses  to  support 
his  allegations,  and  that  in  such  case  if  the 
defendant,  upon  the  trial,  conceded  that  the 
plaintiff  did  the  wort:,  thereby  rendering  it 
unnecessary  to  call  witnesses  to  prove  it,  be 
may  still  charge  for  the  attendance  of  such 
witnesses.  The  allowance  for  Henry  Bogers' 
attendance  in  the  justice's  and  circuit  courts 
is  afOrmed. 

2.  Henry  Gibson  and  W.  H.  Byrd  attended 
as  witnesses  in  the  justice's  court,  and  were 
not  sworn,  and  the  plaintiff  seeks  to  recover 
for  their  attendance.  If  a  witness  attend 
upon  the  trial  of  a  cause,  and  is  not  sworn, 
the  party  causing  him  to  be  present  cannot 
recover  from  the  adverse  party  the  expense 
incurred  for  such  witness  unless  some  suflS- 
cient  reason  exists  which  would  legally  excuse 
bis  failure  to  testify.  In  other  words,  it  must 
be  made  to  appear  that  his  attendance  was 
necessary  at  tlie  time,  but  that  by  reason  of 
some  unforeseen  or  other  sufficient  cause  it 
became  unnecessary  for  such  party  to  cause 
such  witness  to  be  sworn.  The  plaintiff  has 
assumed  this  to  be  the  law,  and  has  endeav- 
ored to  give  a  reason  why  these  witnesses 
were  not  sworn.  According  to  his  version 
of  the  matter,  it  was  to  meet  an  issue  not 
made  by  the  pleadings.  This  he  could  not 
properly  do.  He  was  bound  to  assume  that 
the  only  issues  triable  in  this  cause  were 
such  as  were  made  by  the  pleadings,  and,  if 
he  subpoenaed  witnesses  to  testify  to  matters 
outside  of  such  issues,  he  did  so  at  his  peril. 
No  doubt  there  may  be  cases  where  collateral 
questions  may  be  inquired  into  upon  the 
triitl,  and  a  party  may  bring  witnesses  to 
testify  in  relation  to  the  same,  but,  before  he 
can  properly  charge  as  disbursements  the  ex- 
pense incurred  in  procuring  the  attendance 
of  such  witnesses,  he  must  sliow  that  tlie  at- 
tendance was  necessary.  The  attendance 
seems  to  have  been  unnecessary,  and,  the 
witnesses  nut  having  been  sworn,  or  having 
testiSed  in  the  cause,  the  items  objected  to 
must  be  disallowed. 

3.  Harry  Gibson,  Harry  Singleton,  and 
W.  H.  Byrd  also  attended  as  witnesses  in  the 
circuit  court,  but  they  were  not  sworn,  and 
the  reason  given  fur  their  attendance,  in  the 
amended  verified  statement,  is  wholly  in- 
sufficient, and  the  claim  for  their  per  dtem 
and  mileage  for  attendance  in  that  court 
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must  be  disallowed,   for  the  same  reasons 
stated  respecting  Byrd  and  Gibson. 

4.  The  next  objection  is  to  the  charge  made 
for  fees  paid  to  the  sheriff  for  services  in  said 
cause  rendered  in  the  circuit  court,  amount- 
ing to  $19.80.  Tlie  defendant  concedes  he  is 
entitled  to  $1.40,  and  no  more.  It  was  h^d 
by  this  court  in  Jackson  v.  Siglin,  10  Or.  93, 
that  the  statutes  which  give  costs  are  to  be 
construed  strictly,  and  that  the  rule  is  inflex- 
ible tliat  an  officer  can  demand  only  such  fees 
as  the  law  has  fixed  and  authorized  for  the 
performance  of  olf.cial  duties.  And  on  every 
occasion,  where  the  question  has  been  pre- 
sented to  this  court,  charges  for  con'Structive 
services  have  been  constantly  disallowed,  and 
it  would  seem  too  plain  for  argument  that  an 
officer  can  make  no  charge  for  any  act  per- 
formed by  him  by  virtue  of  his  office  unless 
the  legislature  has  by  some  statute  authorized 
such  charge.  The  sheriff's  claim  is  itemized, 
and,  inasmuch  as  the  items  occur  in  chrono- 
logical order,  it  will  be  most  convenient  to 
consider  the  claim  for  services  rendered  in 
the  justice's  court  and  the  circuit  court  to- 
gether: but  a  different  rule  is  provided  by 
statute  as  to  amount  of  compensation.  If  the 
service  was  rendered  in  a  justice's  court,  the 
sheriff  must  charge  tlie  same  amount  allowed 
a  constable  for  that  service,  and  no  more; 
and  if  rendered  in  any  court  where  a  consta- 
ble is  not  permitted  to  act,  his  fees  are  gov- 
erned by  the  sheriff's  schedule  of  fees.  Hill's 
Code,  §  2340.  The  following  charges  are 
made  by  the  plaintiff  for  money  alleged  to 
have  been  paid  'or  services  in  the  justice's 
court  for  which  the  law  has  provided  no  com- 
pensation, and  the  same*  are  not,  therefore, 
taxable  as  disbursements,  but  the  compen- 
sation provided  must  be  intended  to  include 
these  items: 

Making  copy  of  summons 20 

Serving  copy  of  complaint. 50 

CertiAcate  and  return 20 

Making  copy  of  subpoena 20 

Certificate  and  return 30 

There  are  three  other  copies  of  aubpcenas, 
with   a   certificate   and  return  for  each, 

amounting  to 1.20 

Making  copy  of  notice  of  appeal 30 

Return 10 

Serving  subpoena  on  Qibson  and  Byrd,  SO  cts. 
each 1.00 

t3.90 
To  which  must  be  added  per  diem  claimed 
for  Oibson  &  Byrd,  and  disallowed 8.40 

Total  disallowed  in  justice's  court. $7.30 

When  the  sheriff  consents  to  act  as  con- 
stable, and  to  discharge  duties  which  a  con- 
stable is  authorized  to  perform,  he  can  charge 
no  other  or  different  fees  than  are  allowed 
bylaw  to  a  constable  for  the  same  services; 
and  if,  as  sheriff,  he  may  charge  for  making 
copies  pertaining  to  service  of  papers  in 
courts  of  i-ecord,  he  cannot  do  it  in  justices' 
courts. 

The  following  charges  for  disbursements 
in  the  circuit  court  are  claimed  by  the  plain- 
tiff, and  disallowed: 


Four  returns  by  sheriff,  10  cts.  each 40 

Mileage  to  pay  fees  advanced flo 

Henry  Gibson 2.30 

Harry  Singleton 3.30 

Dr.  Byrd 3.30 

Serving  three  unnecessary  subpoenas T.5 

Copying  same CO 

Mileage  on  same 1.30 

Total  overcharge  in  circuit  court 9I0.1S 

Add  amount  disallowed  in  justice's  court. . . .  $7.30 

Total $17.45 

This  amount  must  be  deducted  from 
S57.62,  the  amount  allowed  the  respondent 
in  the  court  below,  leaving  the  amount  of 
costs  and  disbursements  which  the  plaintiff 
is  entitled  to  recover  $40.17.  The  defend- 
ant objected  in  the  court  below  to  the  amount 
of  fees  claimed  by  the  clerk,  and  pointed  out 
the  several  items  which  he  claimed  were 
taxable,  and  that  none  others  were  proper; 
but  be  did  not  argue  his  objections  here,  and 
we  therefore  express  no  opinion  in  relation 
to  the  same.  The  judgment  of  the  court 
below  is  modified  in  the  particulars  above 
specided,  and  in  all  other  respects  it  is  af- 
firmed 


(1  Wash.  St  ») 
SATWARI)  0.  Cablson. 

{Supreme  Corurt  of  Washington.    Jan.  29, 1S90.) 

Masteb  akd  Sbrvant — Fersoxai.  Ixjusiks— 
Praotiob— Fbllow-Bervant. 

1.  Wherejudgmentbydefaulthasbeenenterad 
against  a  non-resident  defendant,  on  attachment 
of  his  property  found  within  the  jurisdiction  of  tiie 
court,  and  service  by  publication,  his  motion  to  set 
aside  the  default,  and  subsequent  filing  of  his  an- 
swer, are  a  waiver  of  objections  to  the  jurisdiction 
taken  before  entry  of  the  default. 

2.  In  an  action  by  a  servant  for  injuries  re- 
ceived through  his  master's  negligence,  where  tae 
complaint  alleges  that  defendant  left  his  work  to 
go  to  the  water-closet,  and  was  injured  while  on 
the  way,  and  the  proof  shows  that  he  was  on  his 
way  to  bis  work,  but  had  not  yet  commenced  work 
for  the  day,  the  variance  Is  immateriaL 

8.  The  evidence  showed  that  plaintiff  was 
employed  in  defendant's  saw-mill,  and  had  been 
assigned  to  begin  work  at  8  o'clock  on  an  upper 
floor;  that  he  arrived  early,  and  went  into  the 
engine-room  to  talk  with  the  engineer,  whence 
he  afterwards  went,  by  an  unusual  route,  to  the 
water^loset,  being  injured  on  the  way.  If  he  bad 
gone  directly  to  the  room  in  which  he  was  to  work, 
and  thence  by  the  usual  way  to  the  closets,  he 
would  not  have  been  hart.  Therewas  no  rule  pro- 
hibiting plaintiff's  taking  the  route  he  did.  field, 
that  plaintiff  was  not  guilty  of  contributory  neg- 
ligence. 

4.  Wherethe proof showsthatplaintiff's injury 
was  caused  by  the  negligence  of  a  fellow-servant, 
defendant  may  move  for  nonsuit  without  having 
pleaded  such  defense  in  his  answer. 

5.  Code  Wash.  T.  18U1,  $  1,  making  the  common 
law  of  England  the  rule  of  decision  in  all  courts  of 
the  territory,  does  not  confine  the  courts  to  the  de- 
cisions of  English  courts,  and  of  American  courts 
which  have  followed  them,  for  interpretation  of 
the  law. 

6.  A  person  employed  as  head  carpenter  in  a 
saw-mill,  to  make  repairs  around  the  building  and 
on  vessels  used  in  connection  therewith,  is,  while 
moving  lumber  in  the  mill,  the  fellow-servant  of 
a  sawyer  working  in  the  same  premises. 

Error  to  district  court.  King  county. 

J.  R.  Lewis  and  B.  F.  Dennison,  for  plain- 
tiff in  error.  N.  Soderberg,  {J.  L.  Murphey, 
of  counsel,)  for  defendant  in  error. 
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Stiles.  J.  On  the  29th  day  of  March, 
1885,  the  defendant  in  the  court  below  was 
the  proprietor  of  the  Port  Madison  Mills,  at 
Port  Madison.  Kitsap  county.  At  tlie  mills 
he  carried  on  the  business  of  manufacturing 
lumber,  rough  and  dressed;  and  from  thence, 
by  means  of  schooners  which  he  owned,  he 
shipped  the  lumber  to  various  ports  of  the 
FaciOc  ocean  for  market.  The  mill  premises 
consisted  of  an  inclosed  yard  containing  one 
or  two  acres,  with  gates  for  the  entrance  and 
exit  of  employes  as  the  business  required. 
Inside  of  the  yard,  and  occupying  one  side  of 
it,  was  the  mill  proper,  which  was  a  two- 
story  structure  60  or  70  feet  in  width,  and 
some  300  feel  long.  In  the  second  story  were 
the  saws  and  principal  mill  apparatus ;  the 
engines  and  planing  machinery  being  on  the 
floor  below.  The  boiler-house  and  carpenter 
shop  were  across  an  open  area  from  the  mill, 
distant  50  or  60  feet,  but  within  the  yard. 
Adjacent  to  the  mill  was  a  wharf  upon  which 
lumber  from  the  mill  was  run,  and  thence 
loaded  into  the  vessels  as  they  required  car- 
goes. At  the  date  named,  defendant,  who 
himself  resided  at  Victoria,  B.  C,  had  one 
Meigs  employed  at  the  Port  Madison  Mills  as 
his  general  superintendent  and  manager. 
Meig's  authority  was  vary  full,  so  that  some 
of  the  men  who  had  worked  In  the  mill  for 
years  supposed  him  to  be  the  proprietor. 
But  all  hands  were  paid  their  wages  oy  de- 
fendant's checks  signed  by  Meigs,  "agent." 
Under  Meigs,  and  next  in  authority,  was  one 
Bucklin,  who  was  general  foreman  over  all 
the  work  there  carried  on,  and  from  whom 
the  men  in  the  mill,  engine-room,  boiler- 
room,  and  log  chute,  and  on  the  wharf,  took 
their  general  orders;  each  gang  of  men,  how- 
ever, as  a  rule,  having  a  subforeman,  who 
was  a  laborer  himself,  and  directed  the  work 
of  those  with  him.  At  the  date  named,  there 
were  about  75  men  employed  in  apd  about 
the  mill  premises,  in  connection  with  the 
business  of  the  defendant  there  carried  on. 
Some  had  regular  employment  in  certain  po- 
sitions, as  the  engineer,  the  fireman,  the  head 
carpenter,  the  head  sawyer,  and  perhaps 
some  of  the  men  in  other  places,  while  oth- 
ers had  no  regular  employment,  but  were 
shifted  from  one  place  to  another  as  occasion 
required  their  services.  The  plaintiff  below, 
Carlson,  was  one  of  the  last-named  class,  and 
had  been  employed  in  the  mill  since  Decem- 
ber 8, 1883.  During  that  time  he  bad  been 
tallyman  on  the  wharf,  trimmer,  scantling 
sawyer,  gang  sawyer,  hook  tender,  and  tally- 
man in  the  mill.  On  Saturday,  March  27th, 
he  had  been  acting  as  tallyman  in  the  mill, 
and  at  the  close  of  work  on  that  day  was  as- 
signed by  Bucklin  to  the  scantling  saw  for 
the  next  Monday. 

One  Beaton  was  the  head  carpenter  of.  the 
establishment,  whose  duty  it  was  to  attend 
to  such  carpent«ring  as  needed  to'  be  done 
about  the  premises,  either  alone  or  with  such 
assistance  as  be  required.  Beaton  had  been 
for  some  time  engaged  in  repairing  the 
schooner  Yidette,  one  of  the  defendant's  ves- 


sels, which  lay  at  or  near  the  mill,  and  had 
occasion  to  use  some  ship's  knees  in  connec- 
tion therewith.  There  were  ship's  knee  tlm- 
bera  lying  in  the  water  at  the  mill;  and  on 
Saturday  the  log  hauler  for  the  mill  drew  up 
some  of  the  timbers  into  the  mill  to  be  sawed, 
preparatory  to  being  dressed  by  Beaton  at  the 
carpenter  shop.  The  sawing  of  these  timbers 
required  peculiar  handling;  and  Beaton, 
Bucklin,  and  some  others  did  the  work  at  the. 
mill  saw  on  Saturday,  after  the  regular  work 
was  over,  leaving  the  sawed  knees  lying  on 
the  floor  to  be  removed  by  Beaton.  At  that 
time  the  mill  was  running  on  three-quarter 
time:  work  commencing  at  8  o'clock  in  the 
morning.  Carlson's  time  to  begin  work  was, 
therefore,  8  o'clock;  but  Beaton  was  work- 
ing on  full  time,  commencing  at  7  o'clock. 

Between  7  and  8  o'clock  on  Monday  morn- 
ing, Beaton  and  two  other  men,  who  were  in 
general  employ  similar  to  Carlson's,  but  who 
at  that  time  were  detailed  to  assist  the  former, 
went  into  the  mill  to  remove  the  ship's  knees 
sawed  the  previous  Saturday  to  the  carpenter 
shop.  There  were  a  number  of  the  knees, 
which  were  triangular  timbei-s,  weighing  one 
or  two  hundred  pounds  each.  There  were 
means  by  which  the  knees  could  have  been  tak- 
en from  the  mill  to  the  carpenter  shop  without 
any  danger  of  injury  to  any  person ;  but  this 
would  have  involved  carrying  each  one  part 
of  the  length  of  the  mill  to  the  front  end, 
down  a  stairway,  and  thence  back  the  length 
of  the  mill  to  the  shop.  A  much  nearer  way 
was  to  take  them  to  a  window  of  a  small 
room  built  out  at  the  side  of  the  mill  at  the 
rear,  and  throw  them  to  the  ground,  some  15 
feet.  The  latter  plan  was  adopted.  Beaton 
recognized  the  fact  that  some  person  mighfc 
be  passing  under  the  window,  and  might  be 
injured  by  a  falling  knee.  Therefore,  he  di- 
rected the  men  who  were  about  to  throw  ou* 
the  first  knee  to  call  out  warning  to  any  one 
thus  passing.  His  men  looked  out  and  called 
the  warning,  and  then  dropped  the  knee. 
The  plaintiff,  Carlson,  at  that  moment  was 
passing  under  the  projecting  room,  where  he 
could  not  see  the  window,  nor  the  men  se;. 
him;  and  he  did  not  hear  the  warning.  So, 
as  iie  emerged  from  the  overhanging  room, 
he  was  struck  by  the  falling  knee,  and  severe- 
ly injured.  This  action  was  brought  against 
the  proprietor  of  the  mill.  Say  ward,  to  recov- 
er  damages  for  the  injury  on  the  ground  thai 
it  was  the  negligence  of  the  defendant's  serv- 
ant ill  throwing  the  knee  from  the  window 
that  caused  it. 

The  material  allegations  of  the  complaint 
here  involved  were  as  follows:  "That,  at  all 
the  times  hereinafter  mentioned,  plaintiff 
was  employed  by  defendant  as  a  workman  in 
said  saw-mill,  in  the  capacity  of  tallyman; 
that  on  the  29th  day  of  March,  A.  D.  1835, 
the  plaintiff  then  being  in  the  employ  of  de- 
fendant in  the  capacity  of  tallyman,  as  afore- 
said, in  said  same  saw-mill,  having  a  neces- 
sity to  go  to  the  water-closet,  situate  under 
saw-mill,  left  his  work  and  went  towards 
said  water-closet  by  the  way  usually  traveled 
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by  himself  and  other  workmen  employed  by 
defendant  in  said  saw-mill;  that,  in  going 
from  his  work  to  said  water-closet  by  the 
way  aforesaid,  the  plaintiff  was  compelled  to 
pass  directly  under  the  flre-room  of  said  saw- 
mill, and  while  passing  under  said  window 
certain  workmen  employed  by  the  defendant 
as  carpenters,  and  there  engaged  in  repair- 
ing the  bark  Vidctte  near  said  mill,  by  the 
order  and  direction  of  the  superintendent 
having  charge  and  control  of  said  carpen- 
ters for  and  in  behalf  of  defendant,  without 
giving  any  notice  or  warning  whatever  to 
this  plaintiff,  threw  out  of  said  window  a 
ship's  knee  weighing  400  pounds  or  more, 
and  the  same  fell  a  distance  of  16  feet,  strik- 
ing this  plaintiff,  who  was  then  passing  un- 
der said  window  as  aforesaid,  upon  the  head, 
arm,  and  shoulder,  severely  bruising  and 
wounding  him,  and  rendering  him  senseless, 
and  plaintiff  remained  in  a  state  of  insensi- 
bility for  the  space  of  ten  hours,  and  was  con- 
fined to  his  bed  by  reason  of  saic*  injury  for 
a  period  of  one  day;  Ihat  said  accident  hap- 
pened, and  said  injuries  were  received,  whol- 
ly on  account  of  the  carelessness  and  negli- 
gence of  the  said  superintendent  having 
charge  and  control.  Tor  and  in  behalf  of  the 
defendant,  of  the  carpenters  employed  by  the 
defendant  as  aforesaid,  and  through  no  fault 
or  negligence  on  part  of  plaintiff." 

The  defendant  being  a  non-resident,  plain- 
tiff endeavored  to  obtain  jurisdiction  of  his 
person  and  property  by  attaching  the  latter, 
and  making  the  service  of  the  snmmuns  by 
publication.  Numerous  motions  were  made 
in  the  court  below  by  the  defendant's  coun- 
sel, appearing  specially  therefor,  for  the  pur- 
pose of  preventing  the  court  from  assuming 
jurisdiction  upon  the  attempted  service  made; 
and  the  denial  of  tliese  motions  is  here  as- 
signed as  error.  But,  whatever  weight  these 
motions  may  have  had  at  the  time,  we  are 
satisfied  that  a  subsequent  motion  to  open  a 
default  which  had  been  entered,  which  was 
not  upon  a  limited  or  special  appearance,  as 
well  as  the  subsequent  answer,  waived  all 
objections  to  the  -jurisdiction,  and  brought 
the  defendant  fully  before  the  court. 

The  answer  of  the  defendant  was  a  gener- 
al denial.  The  cause  was  tried  upon  the  is- 
sues thus  made,  and  there  was  a  verdict  and 
judgment  for  the  plaintiff.  Upon  the  plain- 
tiff resting  h's  case,  the  defendant  moved  for 
a  nonsuit  and  for  a  dismissal  of  the  action, 
upon  the  following  grounds,  viz.:  (1)  That 
the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  plain- 
tiff had  failed,  on  the  proofs,  to  make  out 
the  cause  of  action  stated  in  the  complaint; 
(3)  that,  on  the  proofs,  plaintiff's  injuries 
werecaused  by  his  own  negligence;  (4)  that, 
on  the  proofs,  plaihtiff's  injuries  werecaused 
by  a  fellow-servant  of  plaintiff.  The  court 
denied  the  motion,  and  error  Is  assigned  here 
upon  the  denial.  Upon  these  errors  we  are 
of  the  opinion: 

1.  That  the  complaint  was  sufficient. 

2.  The  second  ground  of  the  motion  was 


based  upon  the  testimony,  which  showed  that 
plaintiff  was  injured  while  on  his  way  to  hit 
work  in  the  morning,  and  before  he  had  com- 
menced work  for  the  defendant  for  the  day, 
instead  of  under  the  circumstances  alleged  in 
the  third  and  fourth  paragraphs  of  bis  com- 
plaint, quoted  above.  But  we  do  not  look 
upon  the  facts  proven  and  those  pleaded  as 
materially  varying.  The  defendant  could 
not  have  been  surprised,  and  an  amendment 
of  the  complaint  to  accord  with  the  facts 
would  have  been  allowed  of  course. 

3.  The  third  ground  for  nonsuit  was  taken 
in  view  of  certain  facts  which  we  have  not 
yet  stated  in  full.  Plaintiff,  as  above  set 
forth,  was  on  Saturday  assigned  to  go  to 
work  on  the  next  Monday  morning,  at  8 
o'clock,  at  the  scantling  saw,  in  the  second 
story,  and  near  the  front  end,  of  the  mill. 
The  scantling  saw  was  not  far  from  the  prin- 
cipal entrance  to  the  second  story,  which  was 
reached  by  broad  steps  from  the  ground, 
placed  there  for  the  accommodation  of  the  mill 
men.  Plaintiff's  most  natural  and  easy  mode 
of  reaching  the  place  of  his  labor  was  up  the 
the  steps,  and  thence  a  few  feet  to  his  ma- 
chine. But,  at  some  time  between  7  and  8 
o'clock,  plaintiff  entered  one  of  the  mill-yard 
gates,  and  went  to  the  furnace-room,  across 
tlie  open  space  from  the  mill,  to  have  a  social 
chat  with  the  fireman,  intending  to  go  thence 
by  another  route  to  his  work,  in  time  to  be- 
gin at  the  hour.  At  the  Tf&T  and  on  the 
ground  floor  of  the  mill  there  were  water- 
closets  built  for  the  accommodation  of  the 
men,  which  were  approached  from  the  upper 
floor  by  a  stairway  at  that  end  of  the  build- 
ing. The  most  direct  way  to  reach  these 
closets  from  the  furnace-room  was  across  the 
yard  and  under  the  mill,  but  for  those  at 
work  on  the  upper  floor  the  proper  way  was 
along  the  mill  to  the  stair  at  the  rear.  At 
the  house  where  plaintiff  lived,  there  was  ac- 
commodation of  the  snme  kind,  which  he 
could  have  used  before  going  to  the  mill. 
But,  after  remaining  a  short  while  in  the 
furnace-room,  plaintiff  decided  to  go  to  the 
mill  closets,  and  thence  to  his  work,  up  the 
back  stairs.  He  went  across  the  yard,  not  in 
a  direct  line  or  path,  but  in  such  a  course  that 
h»  brought  himself  along-side  the  mill,  so 
that,  in  passing  thence  towards  the  back  end 
and  the  closets,  he  walked  under  the  project- 
ing room  where  Beaton  and  the  others  were 
with  the  knees,  coming  out  again,  from  be- 
neath the  room,  at  the  precise  moment  when 
the  first  knee  dropped  and  struck  him.  Had 
he  visited  the  closet  at  his  own  house,  or  not 
gone  to  the  furnace-room,  or  walked  in  the 
most  direct  line  across  the  yard  to  the  mill 
closets,  or  taken  his  proper  station  in  the 
mill,  and  thence  gone  to  the  closet  by  the 
back  stair,  he  would  not  have  gotten  under  the 
overhanging  room,  and  the  injury  would  not 
have  occurred.  In  addition  to  this,  it  ap- 
peared that,  during  the  hours  when  the  mill 
was  running,  there  were  slab-cars  running 
back  and  forth  through  the  yard  in  such  a 
way  as  to  make  it  dangerous  for  persons  to  be 
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there,  and  that  ai  all  snch  times  there  was 
at  many  places  about  the  mill  more  or  less 
danger,  so  that  persons  employed  there  had 
to  be  constantly  on  the  lookunt.  Upon  these 
facts  the  defendant  urged  that  plaintifC  bad 
himself  so  contributed  to  his  injury  that  he 
could  not  in  any  event  recover;  and  it  was 
contended  that,  as  the  nature  of  his  employ- 
ment did  not  at  that  time  or  at  any  time  d«»- 
mand  his  presence  <it  the  furnace-room,  or  in 
the  yard,  or  anywhere  except  where  his  work 
for  the  moment  was,  (to-wit,  that  morning, 
at  the  scantling  machine,  at  8  o'clock,)  he 
was  to  be  treated  as  a  stranger  who  was  tres- 
passing without  leave,  and  that  he  could  not 
be  excused  by  the  plea  of  a  necessity  to  visit 
the  closets.  But  it  was  proven  that  no  rule 
of  the  establishment  prohibited  the  men  from 
going  into  the  mill  by  the  route  adopted  by 
plaintifF,  or  required  them  to  reach  the  sec- 
ond story  by  the  front  stair,  and  that  many 
of  them  did  daily  go  to  and  fro  about  the 
yard  as  he  did.  He  reached  the  vicinity  of 
the  mill  a  few  minutes  early.  The  gates 
were  open,  and  he  did  what,  under  the  usual 
condition  of  things  at  that  hour,  he  might 
have  done  without  actual  risk.  Tlierefore, 
we  cannot  agree  that  his  acts  amounted  to 
contributory  negligence,  besides  which,  the 
testimony  on  that  point  fully  warranted  a 
submission  of  it  to  the  jury;  and  we  find  no 
error  in  the  motion  for  a  nonsuit,  on  that 
ground. 

4.  Were  Beaton  and  Carlson  fellow-serv- 
ants? Plaintiff  maintains  that  the  defend- 
ant was  not  entitled  to  avail  himself  of  that 
objection  to  a  recovery  unless  he  pleaded  it 
in  bis  answer,  and  that  a  general  denial  did 
not  raise  that  issue.  It  may  be,  but  we  do 
not  BO  decide,  that  the  claim  is  correct  when 
the  objection  is  taken  as  a  defense.  But  the 
gist  of  the  complaint  is  that  the  master  has 
injured  the  servant.  Therefore,  when  the 
plaintiff's  proofs  show  that  it  is  not  the  mas- 
ter, but  some  other  person, — a  fellow-servant, 
— who  committed  the  wrong,  there  can  be 
DO  affirmative  judgment,  and  a  motion  for  a 
nonsuit  is  the  proper  method  of  moving  the 
court  to  a  negative  judgment.  The  most 
earnest  and  learned  efforts  of  counsel  in  this 
cause  were  directed  to  the  enlightenment  of 
the  court  upon  the  proper  rules  of  decision 
for  the  determination  of  this  question.  It 
was  agreed  that,  if  Beaton  and  Carlson  were 
fellow-servants,  there  could  be  no  recovery, 
but  there  was  a  radical  difference  as  to  the 
standard  by  which  their  relations  were  to  be 
judged  and  declared,  Pltiintiff  in  error  main- 
tained that  section  1  of  the  Code  of  1881, 
which  makes  the  common  law  of  England 
the  rule  of  decision  in  all  the  courts  of  Wash- 
ington Territory,  was  decisive  as  to  the  first 
step  of  the  inquiry,  namely,  where  the  court 
should  look  for  the  proper  rules.  We  agree 
to  this.  But  we  do  not  subscribe  to  the  next 
proposition,  that  resort  can  be  had  only  to 
the  decisions  of  English  courts,  or  to  those  of 
American  courts  which  have  followed  them, 
v.23p.no.lS— 53 


to  ascertain  what  the  common  law  of  Eng- 
land is  or  was,  unless  the  English  decisions 
commend  themselves  to  reason,  or  have  been 
so  long  and  generally  followed  that  to  depart 
from  them  would  tend  to  unsettle  what  lias, 
by  "immemorial  and  universal  usage,"  been 
understood  to  be  settled.  The  common  law 
grew  with  society,  not  ahead  of  it.  As  soci- 
ety became  more  complex,  and  new  demands 
were  made  upon  the  law  by  reason  of  new 
circumstances,  the  courts  originally,  in  Eng- 
land, out  of  the  store-house  of  reason  and 
good  sense,  declared  the  "common  law." 
But,  since  courts  have  had  an  existence  in 
America,  they  have  never  hesitated  to  take 
upon  themselves  the  responsibility  of  saying 
what  is  the  common  law,  notwithstanding 
current  English  decisions,  especially  upon 
questions  involving  new  conditions.  There- 
fore we  have  the  common  law  as  declared  by 
the  highest  courts  of  this,  that,  and  the  other 
state,  and  by  the  courts  of  the  United  Spates, 
sometimes  varying  in  each.  And  we  under- 
stand by  section  1  of  the  Code  that,  where 
there  are  no  governinj;  provisions  of  the  writ- 
ten laws,  the  courts  of  the  late  territory  and 
of  this  state  are,  in  all  matters  coming  be- 
fore them,  to  endeavor  to  administer  justice 
according  to  the  promptings  of  reason  and 
common  sense,  which  are  the  cardinal  prin- 
ciples of  the  common  law,  but  not  that  the 
decisions  of  English  courts  are  to  be  taken 
blindly,  and  without  inquiry  as  to  their  rea- 
soning or  application  to  the  circumstances. 
We  have  been  led  to  these  remarks  because 
of  the  fact  that  upon  this  question  of  injuries 
by  servants  of  the  same  master,  negligently 
inflicted  upon  each  other,  has  given  rise  to 
extensive  discussion  and  wide  divergence  of 
decision  in  both  English  and  American 
courts. 

Up  to  a  certain  point,  undoubtedly,  the 
common-law  rule  whs  and  is  that  the  master 
is  not  liable  if  one  of  his  servants  negligently 
injure  another.  It  was  indirectly  stated  so 
to  be  in  Priestley  v.  Fowler,  3  Mees.  &  W.  1, 
in  1837,  but  was  first  distinctly  announced 
in  Murray  v.  Railroad  Co.,  1  McMul.  385,  in 
1841,  and  was  reannounced  in  Massachusetts, 
in  1842.  in  Farwell  v.  Railroad  Co.,  4  Mete. 
49.  The  first  positive  announcement  of  the 
rule  in  England  was  in  Hutchin<«on  v.  Rail- 
way Co..  5  Exch.  343.  The  theory  of  the 
South  Carolina  case  was  that  each  of  the  serv- 
ants, in  his  separate  department,  repre- 
sented the  principal,  and  that  they  were  en- 
gaged in  a  joint  undertaking.  In  Massa- 
chusetts the  ground  of  the  decision  was  that 
by  refusing  a  resort  to  the  common  employer 
the  safety  of  each  employe  would  be  more 
effectually  secured,  by  reason  of  the  greater 
skill  and  care  with  which  they  would  cond  uct^ 
their  several  operations.  Hutchinson  v.  Rail- 
way Co.  seems  to  have  rested  upon  the  con- 
clusion of  the  court  that  the  principle  of 
holding  the  master  liable  would  "carry  us  to 
an  alarming  extent."  The  English  cases 
down  to  this  time,  except  as  they  have  been 
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restricted  by  statute,  have  been  kept  well  ap 
to  the  general  rule,  in  which  they  have  rather 
followed,  than  t>een  followed  by,  many  Amer- 
ican cases,  notably  those  decided  in  Massa- 
chusetts. See  Holden  v.  Railroad  Co.,  129 
Mass.  268.  But,  almost  contemporaneously 
with  the  assertion  of  the  general  rule  of  the 
exemption  of  the  master,  other  American 
courts  refused  adherence  to  it  as  a  universal 
rule.  The  rise  and  progress  of  great  railroad 
corporations,  operating  over  long  lines  of 
road,  with  hundreds  of  employes,  from  presi- 
dent down,  caused  a  closer  inspection  of  the 
real  relations  of  the  men,  who,  although  they 
were  employed  and  paid  by  the  same  master, 
were  often  so  widely  separated  in  their 
spheres  of  duty  that  reason  seenied  to  call  for 
some  substantial  modiflcatiou  of  the  decisions 
as  to  what  the  rule  really  was  when  applied 
to  cases  where  there  was  so  large  a  delegation 
of  the  authority  of  the  master  to  the  negli- 
gent^ servant  that  the  master  could  be  said  to 
be  present  and  acting  only  in  the  person  of 
the  servant.  The  courts  of  last  resort  of 
many  of  the  states,  and  the  supreme  court  of 
the  United  States,  have  given  their  adherence 
to  this  view;  and  according  to  their  decision 
the  common  law  of  such  cases  is  that  the 
rule  of  exemption  to  the  master  only  applies 
when  the  negligent  servant  and  the  servant 
injured  are  in  a  common  employment.  The 
leiiding  authority  upon  this  subject — for  this 
case,  at  least — is  the  supreme  court  of  the 
United  States,  which  in  Railroad  Co.  v.  Ross, 
112  U.  S.  377.  5  Sup.  a.  Rep.  184,  said: 
"There  is,  in  our  judgment,  a  clear  distinc- 
tion to  be  made,  in  their  relations  to  their 
common  principal,  between  servants  of  a 
corporation  exercising  no  supervision  over 
others  engaged  with  them  in  the  same  em- 
ployment, and  agents  of  the  corporation 
clothed  with  the  control  and  management  of 
H  distinct  department,  in  which  ttieir  duty  is 
entirely  that  of  direction  and  superintend- 
ence,"— and  held  a  railroad  conductor  who 
neglected  to  inform  his  engineer  of  an  order 
to  wait  at  a  station  ahead  for  a  train  going 
in  the  opposite  direction,  whereby  a  collision 
occurred,  not  to  be  the  fellow-servant  of  the 
engineer.  Other  courts  have  applied  the 
principle  to  far  more  complicated  cases,  and 
have  not  hesitated  to  give  the  employes  of 
natural  persons  the  benefit  of  the  new  com- 
mon law,  the  announcement  of  which  was  at 
first  based  upon  that  peculiarity  of  corpora- 
tions which  compels  them  to  act  by  agents 
only.  Doubtless  the  United  States  supreme 
court  would  do  the  same,  in  a  proper  case. 

Yielding  our  adherence  to  the  doctrine 
that,  to  exempt  the  master  and  make  the  two 
servants  fellow-servants,  they  must  be  en- 
gaged in  the  same  common  employment,  in 
the  same  department  of  service,  and  act  un- 
der the  same  immediate  direction,  we  look 
vainly  for  any  agreement  among  the  courts 
as  to  what  "common  employments"  are. 
The  diversity  of  employments  and  myriad 
circumstances  under  which  men  act  and  are 


injured  make  it  impossible  to  define  them. 
Some  general  definitions  there  are,  and  with 
them  each  case  must  be  compared  as  it  arises, 
and  the  rules  extended  so  as  to  make  a  rea- 
sonable application.  We  find  in  Crispin  v. 
Babbitt,  81  N.  Y.  516,  what  seems  to  us  the 
most  correct,  brief,  statement  of  some  of  the 
points  to  be  regarded  in  cases  of  this  kind 
which  has  come  to  our  notice.  The  court 
said,  (page  520:)  "  The  liability  of  the  master 
does  not  depend  upon  the  grade  or  rank  of 
the  employe  whose  negligence  causes  the  in- 
jury. A  superintendent  of  a  factory,  although 
having  power  to  employ  men  or  represent  the 
master  in  other  respects,  is,  in  the  manage- 
ment of  the  machinery,  a  fellow-servant  .of 
theotheroperatives.  On  the  same  principle, 
however  low  the  grade  or  rank  of  the  em- 
ploye, the  master  is  liable  for  injuries  caused 
by  him  to  another  servant  if  they  result  from 
the  omission  of  some  duty  of  the  master 
which  he  has  confided  to  such  inferior  em- 
ploye. •  •  *  riike  V.  Railroad  Co..  58 
N.  Y.  549.  •  •  •  The  liability  of  the 
master  is  thus  made  to  depend  upon  the  char- 
acter of  the  act  in  the  performance  of  which 
the  injury  arises,  without  regard  to  the  rank 
of  the  employe  performing  it.  If  it  is  one 
pertaining  to  the  duty  the  master  owes  to  his 
servants,  he  is  responsible  to  them  for  the 
manner  of  its  performance.  The  converse  of 
the  proposition  necessarily  follows.  If  the 
act  is  one  which  pertains  only  to  the  duty  of 
an  operative,  the  employe  performing  it  is  a 
mere  servant;  and  the  master,  although  lia- 
ble to  strangers,  is  not  liable  to  a  fellow-serv- 
ant for  its  Improper  performance.  Wood, 
Mast.  &  Serv.  §  438."  These  are  flexible 
rules,  in  which  the  doctrine  that  the  dele- 
gated powers  and  duties  of  the  master  make 
a  servant,  at  times,  the  very  master  himself 
as  to  other  servants,  is  the  central  feature: 
and  they  seem  to  us  eminently  just  to  both 
master  and  servant.  They  would  fully  sus- 
tain the  decision  in  Brodeur  v.  Valley  Falls 
Co.,  (R.  I.)  17  Atl.  Rep.  54.  cited  by  plaintiff 
in  error.  Thero  a  machine  repairer  in  a  cot- 
ton-mill, while  crossing  a  yard  adjoining  the 
mill,  was  killed  by  an  empty  barrel  thrown 
from  the  fourth  story  by  a  negligent  mill  op- 
erative; and  it  was  held  that  they  were  fel- 
low-servants. Under  these  rules,  Bucklin. 
the  foreman  of  the  Port  Madison  Mill,  when, 
on  Saturday,  he  assisted  Beaton  to  saw  the 
ship's  knees,  was  the  fellow-servant  of  Bea- 
ton, although  ordinarily  he  might  not  have 
been  so  in  any  matter  wherein  was  involved 
the  matter  of  providing  safe  and  sound  ma- 
chinery for  the  sawing  of  the  knees;  that  be- 
iug  a  duty  due  from  Say  ward,  the  perform- 
ance of  which  was  confided  to  Meigs  and 
Bucklin.  But,  bad  Bucklin  there  carelessly 
bandied  a  knee  so  that  Beaton  had  suffered 
injury  therefrom,  there  would  have  been  no 
wrong  imputable  to  Say  ward;  and  so,  when 
we  come  to  apply  this  law  to  Cailson  and 
Beaton  at  the  time  of  the  former's  injur>-,  if 
Carlson  was  a  servant  at  all,  we  are  clearly 
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led  to  hold  that  be  was  a  fellow-senrant  with 
Beaton. 

We  are  urged  to  the  consideration  that  Bea- 
con wasaship-carpenter employed  by  Sayward 
to  repair  ships,  and  therefore  in  a  different 
department  of  lalx>r  from  that  of  defendant. 
The  complaint  denominated  him  "superin- 
tendent having  charge  and  control  of  carpen- 
ters" engaged  in  repairing  the  bark  Yidette. 
But,looking  at  the  testimony  offered  to  sustain 
tluit  allegation,  we  do  not  find  it  sustained; 
but,  on  the  contrary,  it  clearly  appeared  from 
that  testimony,  as  well  as  that  produced  by 
the  other  side,  that  Beaton  was  simply  a  mill 
carpenter,  employed  to  make  repairs  where- 
ever  needed  about  the  establishment.  Some- 
times be  had  men  working  with  him  whose 
work  he  did  superintend,  but,  in  the  execu- 
tion of  the  work,  he  was  only  a  fellow-serv- 
ant with  them.  At  this  unfortunate  time 
his  work  was  in  making  some  repairs  to  the 
Yidette,  his  master's  vessel,  by  which  part 
of  his  business  there  carried  on  was  prose- 
cuted. The  repairs  to  the  vessel  were  en- 
tirely consistent  with  Beaton's  general  occu- 
pation. He  was  still  a  mill  hand,  just  as 
much  as  the  fireman  or  the  engineer.  In 
fact,  were  we  to  seek  a  nice  distinction,  we 
might  justly  say  that  the  sawing  of  ships' 
knees  was  clearly  within  the  line  of  the  mill's 
work;  that  it  made  no  difference  that  they 
were  sawed  for  the  Yidette;  tliat  in  sawing 
them  Beaton,  for  the  time,  became  a  mill- 
sawyer;  that  in  removing  the  knee,  on  Mon- 
day, he  was  merely  a  lumber  shover;  and 
that  he  did  not  become  a  carpenter  until  he 
got  out  of  the  mill  and  began  carpenter's 
work.  But  our  decision  is  upon  broader 
grounds.  Here  was  a  department  of  a  busi- 
ness carried  on  by  the  aid  of  75  or  100  men, 
at  a  particular  place,  where  no  man  had  to  go 
off  the  premises  to  perform  bis  work.  The 
employes,  from  highest  to  lowest,  must 
necessarily  have  soon  become  personally  ac- 
quainted with  each  other;  and  they  knew 
there  were  dangers  to  l>e  looked  out  for,  and 
it  is  always,  among  dangers,  the  unexpected 
that  happens.  The  two  recent  cases  in  the 
Michigan  supreme  court  (Mining  Co.  v. 
Kitts,  3  N.  W.  Bep.  240,  and  Sell  v.  Lum- 
ber Co.,  38  K.  W.  Bep.  451)  are  cases  in 
which  the  facts  are  of  the  same  general  char- 
acter as  that  at  bar;  and  the  conclusions 
were,  in  substance,  identical  with  oar  own 
in  this  case. 

The  defendant's  motion  for  nonsuit  and 
dismissal  should  have  been  granted  by  the 
court  below.  For  the  error  in  not  sustain- 
ing the  motion  the  judgment  entered  must 
be  reversed.  Judgment  reversed,  with  di- 
rections to  the  successor  of  the  court  which 
tried  the  cause  to  grant  the  nonsuit  and 
dismiss  the  action. 

Andebs,  G.  J.,  and  Hott  and  Soott,  JJ., 
concur. 

DcNBAB,  J.,  did  not  sit  at  the  hearing. 
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Cogswell  «<  ol.  «.  Hooah  et  al. 

{Supreme  Court  cf  Washington.    Jan.  82, 1800.) 
Appbai/— Tnra— Waivib. 

The  time  limited  in  wtaloh  an  appeal  may  b« 
taken  from  the  district  to  the  aupreme  court  (Code 
Wash.  T.  f  458,  and  Acts  1888,  p.  59)  is  fixed  in  the 
interest  of  the  commonwealth,  and  cannot  ba 
waived  by  the  parties  to  the  suit. 

Error  to  district  coart.  second  Judicial  dis- 
trict. Pierce  county. 

P.  CatnpMl  and  John  V,-Bvans,  for  plain- 
tiffs in  error.  Panotu  tt  Caldwell,  tor  de- 
fendants in  error. 

Hott,  J.  The  notice  of  appeal  in  this 
cause  was  not  filed  or  served  until  long  after 
the  expiration  of  the  time  provided  by  stat- 
ute in  which  an  appeal  can  be  taken.  Code 
Wash.  T.  §  453,  and  Acts  1883,  p.  59.  And 
the  question  presented  by  the  motion  to  dis- 
miss is  as  to  whether  or  not  an  appeal  thus 
taken  can  avail  the  parties  thereto.  That  the 
notice  of  appeal  is  the  essential  step  in  bring- 
ing a  case  to  this  court  is  not  questioned,  but 
it  is  claimed  by  counsel  for  plaintiffs  in  error 
that  the  limitation  as  to  time  of  appeal  can 
be  waived  by  the  parties,  and  that  there  has 
been  such  waiver  in  this  case.  It  is  not  neo- 
essary  for  us  to  decide  as  to  said  alleged  waiv- 
er, as,  In  our  opinion,  it  could  not,  if  ex- 
pressly made,  give  this  court  jurisdiction  oi 
a  cause  that  was  not  brouglit  here  within  the 
time  prescribed  by  statute.  We  agree  with 
the  conclusions  of  the  supreme  court  of  the 
territory,  as  expressed  by  Justice  Gbeenb  in 
the  case  of  Stark  v.  Jenkins,  1  Wash.  T.  421, 
that  the  limitation  of  the  time  of  appeal  "is 
In  the  interest  of  the  commonwealth,  that 
there  be  an  end  of  litigation,  and  is  maudi^ 
tory  on  the  courts."  At  the  expiration  of 
the  time  limited  the  cause  of  Action  is  an  ad- 
judicated matter,  and  no  consent  of  parties 
nor  willingness  of  courts  can  recall  a  contro- 
versy thus  wisely,  by  limitation  of  law,  passed 
into  the  realm  of  ended  suits.  That  such  is 
the  universal  construction  of  such  statutes  is 
abundantly  proved  by  the  authorities.  See 
Fairchild  v.  Daten,  88  Cal.  286;  Yturbide  v. 
U.  S.,  22  How.  290.  If  this  limitation  was 
one  that  could  be  waived  by  the  parties  at 
all,  then  it  could  be  waived  at  anytime,  and, 
if  the  parties  should  desire,  this  court  would 
have  to  review  causes  in  which  final  judg- 
ments had  been  rendered,  5, 25,  or  100  years; 
and  as  the  legislature,  of  course,  never  in- 
tended this  result,  we  must  hold  that  it  in- 
tended that  there  could  be  no  extension  of  the 
limited  time. 

The  motion  filed  in  this  cause  is  broader 
than  it  should  be;  but,  in  the  view  we  have 
taken ,  tb  is  is  immaterial.  The  motion  to  dis- 
miss the  appeal  must  be  granted,  and  it  is  so 
ordered. 

Anders,  C.  J.,  and  SooxTt  Duhbab,  and 
Stiles.  JJ.,  coneoi; 
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S1L8BT  V.  Aldbidge  et  al. 
(Supreme  Court  <xf  Washington.  Feb.  18, 1890.) 
Rbplbvin— Chattbi,  MonTOAOB— Variance. 
In  an  action  for  certain  personal  property, 
plaintiils  alleged  ownersbip,  and  introduced  a 
chattel  mortgage  of  it  to  tbem  by  third  persons,  to 
secure  a  debt  not  yet  due,  containing  the  usual 
provisions  against  removal  or  disposition.  The 
property  had  never  been  in  tbeir  possession.but 
was  delivered  to  defendant  by  mortgagors  shortly 
before  the  action.  Meld  a  fatal  variance,  not  to 
be  cured  by  amendment  under  Code  Wash.  T.  %  108, 
providing  that  plaintiffs,  in  such  action,  falling  to 
establish  ownership,  may  prove  a  right  of  posses- 
sion by  virtue  of  a  ssecial  property,  and  amend. 

Error  to  district  court,  Thurston  county. 

Action  by  J.  A.  Silaby  against  Clayton  Al- 
dridge  and  others  to  recover  personal  proper- 
ty. Code  Wash.  T.  §  108,  provides  that  where 
plaintiff,  in  an  action  to  recover  possession 
of  personal  property  on  a  claim  of  ownerahip. 
shall  fail  to  establish  his  ownership,  but  shall 
prove  that  he  is  entitled  to  the  possession  by 
virtue  of  a  special  property  therein,  he  shall 
be  entitled  to  amend.  Section  1998  provides 
that  where  a  mortgage  debt  is  not  due,  and 
there  is  danger  that  the  property  will  be  re- 
moved or  lost,  the  owner  may  bring  an  ac- 
tion for  the  debt,  and  the  court,  if  it  deem 
fit,  may  make  an  order  to  secure  the  prop- 
erty. 

Charles  H.  Ayer,  for  plaintiff  in  error. 
Root  <t  Mitchell,  for  defendants  in  error. 

Stiles,  J.  Plaintiffs  in  the  court  below 
alleged  that  they  were  the  owners  of  two 
oxen  and  their  yokes,  which  property  the  de- 
fendant had  taken  into  his  possession  unlaw- 
fully, and  without  plaintiffs'  consent;  and 
they  demanded  the  return  of  the  property. 
Defendant  denied  the  ownership  of  the  prop-, 
erty  by  plaintiffs  and  the  unlawfulness  of  the 
taking,  and  alleged  title  in  himself.  At  the 
trial,  plaintiffs,  to  sustain  their  allegation  of 
ownership,  produced,  and,  over  the  objection 
of  the  defendant,  were  allowed  to  put  in  evi- 
dence, a  chattel  mortgage,  executed  by  cer- 
tain third  parties  to  the  plaintiffs,  covering 
the  oxen  in  question  and  other  property.  The 
testimony  on  the  part  of  the  plaintiffs  showed 
that  the  mortgage  debt  was  not  yet  due,  and 
that  tbe  mortgage  had  not  been  foreclosed. 
It  did  not  appear  that  the  mortgaged  proper- 
ty had  ever  been  in  the  possession  of  the 
plaintiffs;  but  it  had  remained  in  the  posses- 
sion of  the  mortgagors  until  a  short  time 
previous  to  the  commencement  of  the  action, 
when,  upon  the  written  request  of  one  of  the 
mortgagors,  it  bad  been  delivered  by  the 
other  mortgagor  to  the  defendant.  The  mort- 
gage contained  the  usual  provision  against 
removal  and  disposition  by  the  mortgagors. 
A  motion  for  a  nonsuit  was  made  by  the  de- 
fendant and  denied  by  the  court,  and  there 
was  a  verdict  for  the  plaintiffs.  There  were 
other  matters  complained  of  by  the  plaintiff 
in  error,  but  they  grew  out  of  the  value  ac- 
corded to  the  chattel  mortgage,  and  need  not 
be  touched  upon . 

In  our  judgment,  the  chattel  mortgage,  un- 
der the  statutes  o^  Washington,  did  not  con- 
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YOy  to  the  holders  any  title  to  the  property 
in  question.  Chapter  141  of  the  Code  pro- 
vides ample  means  for  the  creditor  when  his 
security  is  threatened,  and  the  comraon-law 
right  of  possession  seems  to  be  completely 
abrogated  in  that  regard.  Therefore,  proof 
of  the  existence  of  the  mortgage  did  not  tend 
to  support  the  allegation  of  ownership,  and 
the  motion  for  a  nonsuit  should  have  been 
granted. 

We  are  urged  to  hold  that,  nnder  section 
108  of  the  Code,  there  was  an  immaterial 
variance,  which  could  have  been  cured  by 
amendment.  But  it  was  not  a  mere  vari- 
ance, but  a  failure  of  proof.  Indeed,  had  the 
facts  been  pleaded,  instead  of  the  mere  con- 
clusion of  ownership,  under  our  view  of  the 
chattel  mortgage  act,  plaintiffs  would  have 
no  cause  of  action.  While  the  mortgage  was 
not  foreclosed,  the  mortgagors  could  have 
recovered  the  possession;  or,  if  the  posses- 
sion of  the  defendant  endangered  the  securi- 
ty of  the  plaintiffs,  they  could,  under  the 
statute,  have  the  property  taken  into  posses- 
sion, and  held  for  disposal,  according  to  the 
provisions  of  sections  1989  et  seq.  Byrd  v. 
Forbes,  3  Wash.  T.  318,  13  Pac.  Rep.  715; 
Marsh  v.  Wade,  (Wash.  T.)  20  Pac.  Eep.  578. 
The  judgment  is  reversed,  with  directions  to 
the  successor  of  tbe  court  below  to  sustain 
the  defendant's  motion  for  a  nonsuit,  and 
dismiss  the  action. 

Andebjs,  C.  J.,  and  Hoyt,  Soott,  and 
DuMBAR,  JJ.,  concur. 
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Burns  v.  Connebs. 
(Supreme  Court  of  WnshlngUm.    Jan.  83, 1890.) 

JijDoiresT— Rbvivai.— LmiTATIOSS. 

A  motion  to  revive  the  lien  of  a  judgment 
under  the  pi-ovlsions  of  Code  Wash.  T.  S  S2»,  is  not 
the  commencement  of  an  action,  within  the  mean- 
ing of  section  27,  prescribing  that  an  action  on  a 
judgment  must  be  commenMd  within  six  years 
from  its  rendition. 

-    Error  to  district  court,  Skagit  county. 

Motion  by  Samuel  J.  Burns  to  revive  a 
judgment  against  James  J.  Couners.  Code 
Wash.  T.  §  323,  provides  that  a  judgment  oaay 
be  revived  on  motion  after  five  years  from  . 
its  rendition,  but  defendant  may  demar  or 
answer,  alleging  "any  defense." 

W.  R.  Andreua,  {0.  Jacobs,  of  counsel.)  for 
plaintiff  in  error.  &.  M.  Holier,  for  defend- 
ant in  error. 

Anders,  C.  J.  Plaintiff  in  error  recovered 
Judgment  against  the  defendant  in  the  court 
below  on  the  4th  day  of  December,  1878,  for 
the  sum  of  $611.42,  together  with  interest 
and  costs.  No  part  of  the  judgment  having 
been  paid  in  March,  1888,  the  plaintiff  filed 
bis  motion  in  the  court  below,  in  pursuance 
of  the  provisions  of  chapter  29  of  the  Code  of 
Washington  Territory,  to  revive  said  judg- 
ment, and  to  continue  the  lien  of  the  same, 
and  for  leave  to  issue  execution.  To  this  mo- 
tion the  defendant  interposed  a  demurrer,  on 
the  ground  that  the  same  did  not  state  facts 
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BuflScient  to  constitute  a  canse  of  action,  and 
because  it  appeared  upon  the  face  thereof  tiiat 
no  judgment  in  said  cause  liad  been  entered 
within  six  years  before  filing  the  motion. 
Prom  the  judgment  of  the  district  court  sus- 
taining the  demurrer  the  plaintiff  appeals  to 
this  court,  and  assigns  the  decision  of  the 
court  below  as  error. 

We  are  of  the  opinion  that  the  proceeding 
prescribed  by  statute  to  revive  tlie  lien  of  a 
judgment  is  not  the  commencement  of  an  ac- 
tion, but  only  a  mode  by  which  to  secure  the 
fruits  of  an  action  already  had  and  deter- 
mined between  the  parties,  and  that  section 
27  of  the  Code  is  not  applicable  thereto.  5 
Wait,  Act.  &  Def.  641-643;  Murch  v.  Moore, 
2  Or.  189;  Tyler's  Ex'rs,  v.  Winslow,  15 
Ohio  St.  364. 

We  are  also  of  the  opinion  that  section  27 
of  the  Code  limiting  to  six  years  the  time 
within  which  an  action  may  be  commenceil 
upon  H  judgment  or  decree  of  any  court  of 
the  United  Slates,  or  of  any  state  or  territory 
within  the  United  States,  when  viewed  in 
connection  with  chapter  29,  does  not  apply 
to  judgments  rendered  by  the  courts  of  this 
state  or  of  the  late  territory.  The  district 
court  erred  in  sustaining  the  demurrer  to 
plaintiff's  motion.  The  judgment  is  there- 
fore reversed,  and  the  cause  remanded  to  the 
court  below,  with  directions  to  overrule  the 
demurrer. 

HoYT,  SooTT,  Dunbar,  and  Stiles,  JJ., 
concur. 

(1  Wash.  8t  US) 

MbEKER  V.  GARDBI.I.A  et  al. 

(Supreme  Court  of  Washington.    Feb.  34,  1800.) 

USB  AHD  OOOVPATIOK— DaiIAOBS— BVIDBNOB— BZ- 
CEPnONS. 

1.  Defendant  appealed  from  a  judgment  in 
cgeotment  giving  plaintifFB  possession  of  land,  and 
the  judgment  was  affirmed.  Held,  that  plaintiffs 
could  sue  defendant  alone  for  the  use  and  occu- 
pation of  the  land  pending  the  appeal,  and  were 
not  bound  to  sue  on  the  appeal-bond. 

2.  In  an  action  for  such  use  and  occupation,  it 
appeared  that  defendant  took  possession  of  the 
land  as  tenant  of  plaintifFs  grantor,  and  that  the 
lease  was  canceled  by  the  court  for  the  reason  that 
defendant  did  not  fully  disclose  to  plaintiff's 
grantor,  whose  agent  be  was,  the  facts  relative  to 
the  premises,  thongh  she  was  ignorant  in  regard 
to  them,  and  be  fuUy  informed  in  regard  thereto. 
Held  that,  as  defendant  was  in  possession  under 
color  of  title,  and  there  was  no  evidence  of  will- 
fulness In  detaining  the  land,  plaintiffs  were  enti- 
tled only  to  the  fair  rental  value  of  the  premises, 
with  interest  thereon  to  the  time  of  the  trial. 

3.  In  the  absence  of  any  aUegation  in  the  com- 
plaint of  special  damages,  it  was  error  to  allow 
plaintiffs  to  give  evidence  of  a  custom  of  farmers 
to  sell  hops  while  growing,  and  toshow  their  high- 
est market  value  before  their  maturity. 

4.  A  verdict  for  a  certain  amount  "and  legal 
Interest, "  in  an  action  for  use  and  occupation,  is 
bad  for  uncertainty,  and  will  not  support  a  judg- 
ment unless  the  words  "and  legal  interest"  be 
treated  as  surplusage, 

5.  Defendant's  exception  to  the  charge  was  "  to 
the  giving  of  which,  and  to  the  giving  each  part 
thereof. "  Held  that,  as  no  specinc  parts  were  ex- 
cepted to,  and  some  parts  of  it  were  proper,  the 
exception  was  inanlficient. 


6.  Although  it  was  error  for  the  court  to  order 
the  United  States  marshal  to  summon  a  talesman, 
when  the  sheriff  -was  present,  such  error  was 
harmless,  where  the  juror  was  not  challenged,  or 
shown  to  be  in  any  way  unfit  to  try  the  case. 

Appeal  from  district  court.  Fierce  county, 
Rog&r  S.  Greene,  for  appellant.    Judson, 
Sharpstein  A  Sullivan,  for  appellees. 

Anders,  C.  J.     On  the  24th  day  of  March, 

1885,  a  judgment  was  rendered  in  the  district 
court  of  the  second  judicial  district  of  Wash- 
ington Territory,  holding  terms  at  Taconia, 
against  appellant,  who  was  defendant,  and  in 
favor  of  appellees,  who  were  plaintiffs,  for 
the  recovery  of  the  possession  of  certain  lands 
in  Fierce  county,  described  in  the  complaiiit 
in  this  action.  Appellant,  however,  did  not 
relinquish  the  premises  to  appellees,  but  ap- 
pealed the  cause  to  the  supreme  court  of  the 
territory,  which  court,  on  the  4th  day  of 
February.  1887,  affirmed  the  judgment  of  the 
court  below.  13  Fac.  Kep.  709.  Soon  after 
the  last-mentioned  date,  appellant  surren- 
dered the  premises  in  dispute  to  appellees. 
The  present  action  was  brought  to  recover 
damages  for  the  wrongful  withholding,  and 
for  use  and  occupation,  of  the  land  and  prem- 
ises during  the  pendency  of  the  appeal  of  the 
former  cause  to  the  supreme  court,  and  for 
the  conversion  by  appellant  of  certain  hop- 
poles  claimed  by  appellees.  On  the  land  in 
controversy  there  was  a  cultivated  bop-yard 
of  about  25  acres,  a  fruit-bearing  orchard, 
and  about  25  acres  of  meadow  land,  besides 
considerable  pasture.  Appellant,  while  in 
possession,  from   March,   1885,  till  March, 

1886,  gathered  the  hops  and  fruit,  and  cut 
the  hay  grown  on  the  land,  and  disposed  of 
the  same  for  his  own  benefit,  and  also  had 
the  use  of  the  pasture.  The  principal  con- 
troversy during  the  trial  in  the  lower  court 
was  as  to  the  measure  of  plaintiff's  damages; 
but,  before  entering  into  the  discussion  of 
that  question,  we  will  advert  to  some  other 
matters  which  arose  in  the  course  of  the  trial. 

It  appears  from  the  transcript  that,  in  get- 
ting a  jury  to  try  the  cause,  the  regular  panel 
became  exhausted,  and,  while  the  sheriff  of 
the  county  was  present  in  the  court-room, 
the  judge  ordered  the  United  States  marshal 
to  summon  a  talesman  from  the  by-standers, 
which  he  accordingly  did.  To  this  proceed- 
ing the  defendant  objected,  and  be  now  as- 
signs the  action  of  the  court  in  that  behalf  as 
error.  For  the  court  to  thns  order  a  venire 
or  summons  to  be  served  by  some  other  per- 
son, when  the  duly-elected  and  qualified 
sheriff  was  present,  and,  so  far  as  the  record 
shows,  not  disqualified,  was  to  depart  from 
the  usual  and  regular  course  of  practice; 
but,  as  it  does  not  appear  that  appellant  in- 
terposed any  challenge  to  the  juror  so  sum- 
moned, or  that  the  juror  was  in  any  way  un- 
fit to  try  the  case,  we  think  that,  if  the  court 
erred,  it  was  error  without  prejudice  to  the 
defendant.  State  v.  Elliott,  45  Iowa.  486; 
Territory  v.  Hart,  14  Pac.  Rep.  768,  774. 

'  Appellant  also  claims  that  the  court  erred 
in  permitting  evidence  to  go  to  the  jury  as 
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to  the  custom  of  farmers  of  selling  bops 
while  growing,  and  before  maturity,  and 
that  the  court  wrongfully  allowed  plaintiffs 
to  show  the  highest  market  value  of  hops 
before  they  were  gathered  or  ripe,  as  well  aa 
afterwards;  and,  under  tlie  pleadings,  we  are 
of  tlie  opinion  that  such  testimony  should 
not  have  been  permitted  by  the  court.  It  re- 
lated to  a  matter  of  special  damage  not  set  up 
in  the  pleadings;  and,  besides,  it  does  not 
appear  tliat  appellees  would  or  could  have  sold 
the  hops  before  maturity  if  they  had  been  in 
possession  of  the  farm  and  bop-yard  them- 
selves. 

Counsel  for  appellant  further  contends  that 
the  court  erred  in  overruling  the  demurrer 
to  the  amended  complaint.  He  bases  his  ob- 
jection to  the  complaint  on  the  ground  that 
the  action  should  have  been  brought  on  the 
appeal-bond  of  appellant  filed  in  the  action  of 
ejectment.  The  position  of  counsel  is  not 
tenable.  The  bond  was  given  to  the  appel- 
lees, not  to  provide  them  any  exclusive  rem- 
edy against  appellant  for  damages,  but  to  in- 
demnify them  against  payment  of  costs,  and 
secure  to  them  their  damages  for  being  kept 
out  of  possession  of  their  property,  and  the 
satisfaction  of  the  judgment  appealed  from, 
in  case  of  its  afiiraiance.  Appellees  were  not 
bound  to  sue  on  the  bond,  but  were  at  liberty 
to  bring  their  action  for  use  and  occupation 
directly  against  the  defendant,  Meeker,  alone. 

In  proving  damages  in  the  court  below, 
plaintiffs  were  permitted  to  show  the  highest 
market  value  of  the  produce  of  the  farm  dur- 
ing the  year  1885.  They  claimed  that  the 
measure  of  their  damages  was  the  highest 
market  price  of  the  crops  taken  by  defendant, 
without  any  diminution  on  account  of  ex- 
pense of  gathering  and  fitting  them  for  mar- 
ket or  for  use.  On  the  other  hand,  tlie  de- 
fendant insisted  that  the  market  price  of  the 
various  crops  at  maturity,  and  ungathered, 
with  interest  thereon,  was  the  correct  meas>^ 
ure  of  damages,  and  all  he  ought  to  pay.  We 
do  not  think  that,  in  the  case  as  presented  on 
the  argument,  either  rule  contended  for  by 
the  respective  counsel  is  the  correct  measure 
of  damages.  As  before  stated,  the  action  is 
for  use  and  occupation.  The  defendant  was 
not  a  mere  naked  trespasser.  He  was  hold- 
ing, under  color  of  right,  adversely  to  plain- 
tiffs; and  in  that  case  the  true  measure  of 
damages  is  tiie  fair  rental  value  of  the  prem- 
ises together  with  interest  thereon  to  the  time 
of  the  trial.  Sedg.  &  W.  Tr.  Title  Land,  §§ 
665,  666,  and  cases  cited;  Vandevoort  v. 
Gould,  36  X.  Y.  646.  And  the  value  of  the 
crops  raised  and  harvested  by  the  defendant 
was  immaterial,  except  so  far  as  it  might  as- 
sist in  determining  the  fair  rental  value  of 
the  premises;  and  this,  no  doubt  was  the  real 
object  of  counsel  In  introducing  the  testimony 
above  mentioned.  Where  the  action  is  for 
use  and  occupation,  the  crops  raised  and  har- 
vested by  the  defendant  while  in  exclusive 
possession  belong  to  him,  and  not  to  the  owner 
of  the  land.  Page  v.  Fowler,  39  Csil.  412; 
Stockwell  v,  Phelps,  34  N.  Y.  363;  Field, 


Dam.  593.  Appellant  concedes  the  highept 
market  value  of  the  crops  to  be  the  measure 
of  damages,  if  the  detention  of  the  lands  was 
willful,  which  he  claims,  however,  was  not 
the  case.  The  complaint  in  this  action  states 
that  the  defendant  wrongfully  continued  to 
hold  the  exclusive  possession  of  said  prem- 
ises, notwithstanding  the  judgment  and  de- 
cree of  said  district  court,  from  the  date  of 
the  rendition  of  said  judgment  to  the  month 
of  March,  1886,  when  he  yielded  possession 
to  plaintiffs.  On  the  trial  in  the  district 
court,  appellees  introduced  in  evidence  the 
pleadings,  findings  of  fact,  and  conclusions 
of  law,  and  judgment  of  the  district  court,  in 
the  original  action,  as  well  as  tlie  opinion  and 
judgment  of  the  supreme  court  in  the  case. 
The  district  court  in  that  action  found  that 
the  defendant  held  the  premises  in  contro- 
versy by  color  of  title  adverse  to  plaintifb, 
and  allowed  him  the  value  of  improvements 
be  had  placed  on  the  land  as  a  set-off  againsb 
the  damages  for  detention,  but  canceled  the 
lease  under  which  he  claimed,  for  the  reason 
that  "the  defendant  did  not  at  the  time  of  the 
making  of  the  lease,  or  at  the  time  of  the 
making  of  the  so-called  *  extension '  of  the 
same,  so  fully  disclose  the  facts  relating  to 
said  premises  to  the  said  Mary  I.  Walker 
[plaintiffs'  grantor]  as  to  enable  her  to  con- 
tract intelligently  and  prudently  in  reference 
thereto;  nor  had  she  been  informed  by  any- 
body of  the  facts  necessary  to  give  her  an  in- 
telligent and  correct  idea  of  the  character  and 
value  of  the  land  described  in  the  so-called 
■lease  and  extension.'  Her  agent,  the  de- 
fendant, was  fully  informed  In  regard  to  these 
matters;  but  she  had  but  little  or  no  knowl- 
edge in  reference  thereto,  having  been  absent 
and  away  from  said  premises  for  a  long  pe- 
riod of  time. "  The'court  gave  judgment  for 
the  possession  of  the  premises  in  favor  of 
plaintiffs,  as  before  stated,  but  awarded  no 
damages  for  the  detention  beyond  the  value 
of  the  improvements.  Appellees  claim  that 
this  documentary  evidence  shows  that  the 
appellant  not  only  wrongrfully,  but  willfully, 
detained  the  land  from  them  up  to  the  time 
of  the  judgment  in  the  former  action,  and 
that  he  continued  to  bold  in  the  same  manner 
during  the  time  for  which  damages  are  now 
sought.  But  we  think  there  was  no  evidence 
of  willfulness  in  the  case,  and '  that  the  value 
of  the  several  crops  and  of  the  pasturage,  leas 
the  value  of  the  labor  bestowed  thereon,  is 
the  amount  of  the  damages,  upon  the  theory 
of  the  case  apparently  adopted  by  counsel. 
That  sum,  in  the  absence  of  injury  to  the 
premises,  is  all  appellees  lost  by  being  out  of 
possession,  and  they  should  receive  uo  more 
than  a  just  compensation  for  the  damages 
suffered. 

The  defendant  requested  the  court  below 
to  instruct  the  jury  as  follows:  "Pint 
Plaintiffs  are  entitled  to  recover  fair  compen- 
sation for  whatever  actual  damages .  they 
have  suffered  by  reason  of  the  acts  proved  in 
evidence,  and  complained  of  in  their  com- 
plaint.   SecQiui.  They  are  not  entitled  to  re- 
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cover  anytbfng  in  excess  of  such  fair  compen- 
sation. Third.  You  will  decide  all  the  issues 
in  this  case  according  to  the  weight  of  evi- 
dence. Fourth.  The  plaintiffs  are  not  en- 
titled to  recover  any  sum  wliatever  unless 
the  fair  preponderance  of  the  evidence  shows 
that  a  sum  as  large  as  that  is  a  just  and  fair 
compensation  to  them  for  the  damage  actual- 
ly suffered  by  them,  and  complained  of  in 
the  complaint.  Fifth.  The  amount  of  your 
verdict  for  the  plaintiffs  will  be  based  upon 
the  evidence,  and  will  consist  of  the.  aggre- 
gate of  the  following  items:  (1)  The  value 
of  the  hay  crop  at  the  date  proper  to  harvest 
it,  and  as  it  stood  in  the  field,  unharvested, 
together  with  interest  upon  that  value  from 
that  date  to  the  day  of  your  verdict;  (2)  the 
value  of  the  fruit  crop  at  the  date  proper  to 
gather  it,  and  as  it  hung  on*  the  trees,  un- 
gathered,  together  with  interest  thereon  from 
that  date  to  the  day  of  your  verdict;  (3)  the 
value  of  the  hop  crop  at  the  date  proper  to 
pick  It,  and  as  it  hung  on  the  vines,  unpicked, 
together  with  interest  on  that  value  from 
that  date  to  the  day  of  your  verdict;  (4)  the 
value  of  the  pasturage  for  each  month  of  the 
pasturing  season,  together  with  interest  on 
each  month's  value  from  the  close  of  the 
month  to  the  date  of  your  verdict;  (5)  the 
value  of  the  hop-poles  of  the  plaintiffs,  re; 
moved  by  the  defendant,  at  the  time  and 
place  of  removal,  together  with  interest 
thereon  from  such  time  to  the  day  of  your 
Terdict.  Sixth.  There  is  no  evidence  in  this 
case  that  defendant  willfully,  wantonly,  or 
maliciously  has  withholden  from  Mary  I. 
Walker  or  from  plHintiffs,  or  any  of  them, 
possession  of  the  lands  described  in  the  com- 
plaint. Seventh.  There  is  no  evidence  be- 
fore you  that  Mr.  Ezra  Meeker  acted  other- 
wise than  in  actual  good  faith,  under  color 
of  title,  and  in  an  honest  belief  that  he  was 
in  the  right  in  holding  possession  of  the 
premises  described  in  the  complaint  pending 
the  appeal  to  the  supreme  court.  Eighth. 
In  the  absence  of  willfulness  or  malice  or 
actual  bad  faith  on  Mr.  Meeker's  part  in  us- 
ing and  occupying  the  premises  pending  the 
appeal  to  the  supreme  court,  the  plaintiffs 
have  no  right  to  claim  or  recover  in  this  ac- 
tion, on  account  of  crops  taken,  a  sum  as 
damages  which  shall  include  more  than  the 
actual  value  of  the  crops  at  the  time  when 
taken,  together  with  interest  from  that  time, 
after  deducting  all  that  part-  of  such  value 
which  is  due  to  the  labor  and  expense  of  get- 
ting and  harvesting  the  crops."  The  court 
refused  to  give  any  of  these  instructions, 
and  failed  to  give  the  same,  or  the  substance 
thereof,  in  any  other  form  or  language. 
They  were  as  favorable  to  the  plaintiffs,  un- 
der the  circumstances  of  the  case,  ns  the  law 
would  warrant,  and  should  have  been  given, 
especially  the  last  instruction  asked.  Smith 
T.  Railroad  Co.,  38  Iowa,  518;  Chamberlain 
v.  Collinson,  45  Iowa,  429;  Coal  Co.  v.  Long, 
81  111.  859;  Weymouth  v.  Railroad  Co.,  17 
Wis.  550;  Forsyth  v.  Wells,  41  Pa.  St.  291; 
Maye  v.  Tappen,  23  Cal.  306;  Ege  v.  Kille, 


84  Pa.  St.  338;  Stockbridge  Iron  Co.  v.  Cone 
Iron- Works,  102  Mass.  80. 

The  court,  of  its  own  motion,  instructed 
the  jury  upon  the  law  of  the  case.  The  de- 
fendant's exception  to  the  charge  is  "to  the 
giving  of  which,  and  to  the  giving  each  part 
thereof. "  He  did  not  point  out  the  specific 
parts  of  the  same  to  which  exception  was 
taken,  otherwise  than  as  stated  above.  The 
instruction  as  given  consisted  of  a  series  of 
separate  propositions;  and,  as  we  cannot  say 
that  no  part  of  the  charge  was  sound,  the  ex- 
ception thereto  is'  insufficient.  Beaver  v. 
Taylor,  93  U.  S.  54;  Code  Wash.  T.  8  221, 
subd.  6;  Ayrault  v.  Bank,  47  N.  Y.  576. 

The  jury  returned  the  following  verdict: 
"We,  the  jury  in  the  above-entitled  cause, 
find  for  the  plaintiffs,  and  assess  the  damages 
at  three  thousand  and  fifty  dollars  and  legal 
Interest."  The  verdict  was  bad  for  uncer- 
tainty, and  would  not  sustain  a  judgment  for 
any  sum  whatever  except  by  treating  the 
words  "and  legal  interest"  as  surplusage.  It 
was  the  exclusive  province  and  duty  of  the 
jury  to  fix  the  exact  amount  of  damages  by 
their  verdict,  and  it  was  error  to  include  in 
the  judgment  $600  more  than  was  found  by 
the  jury.  For  the  errors  above  indicated  the 
judgment  of  the  court  below  must  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial  in  accordance  with  this  opinion;  and  it 
is  so  ordered. 

DcNBAR,  Scott,  and  Stiles,  JJ.,  concur. 
HoYT,  J.,  not  sitting. 


(1  Wash.  St  280) 

Western  M11.1,  Sc  Lumber  Co.  v.  Blanch- 

ABD  et  al. 
(Supreme  Cowrt  q/"  Washington.    March  8, 1890.) 

SAIiB— DBLrVBET— EVIDENOB— PaTMKNT— I»TBB- 
EST. 

1.  Where,  In  an  action  for  the  price  of  certain 
loKS,  plaintiffs  testify  that,  by  the  contract,  the 
I0K8  were  to  be  delivered  to  defendant  at  the  place 
where  the  contract  was  made,  and  defendant's 
agent,  who  made  the  contract,  testified  that  he 
told  plaintiffs  that  the  logs  could  only  be  scaled  at 
defendant's  mill,  evidence  that  the  a^ent  had  no 
authority  to  purchase  logs  to  be  delivered  else- 
where than  at  the  mill  is  admissible  as  tending  to 
.  show  what  the  contract  was ;  the  place  of  scaling 
and  place  of  delivery  being  treated  as  the  same. 

i.  It  was  shown  that  payment  was  to  be  made 
60  days  after  presentation  to  defendant  of  a  draft 
drawn  by  its  agent  There  was  no  proof  that  the 
draft  was  ever  issued,  though  payment  was  de- 
manded of  the  agent  several  days  after  the  contract 
was  made.  On  a  verdict  for  plaintiffs  for  a  certain 
sum,  "with  legal  Interest,"  the  court  gave  judg- 
ment for  interest  from  a  date  60  days  after  the  mak- 
ing of  the  contract.  Held,  that  such  judgment  was 
unauthorized. 
DunBAB,  J.,  dissenting. 

Appeal  from  district  court,  Jefferson  coun- 
ty. 

Action  by  Dudley  Blanchard  and  George 
B.  Blanchard  against  the  Western  Mill  & 
Lumber  Company.  There  was  judgment  for 
plaintiffs,  and  defendant  brings  error. 

Struve,  Haines  cfe  McMicken,  for  appel- 
lant. C.  U.  Havford  and  Eben  Smith,  for 
appellees.  ' 
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SooiT,  J.  Appellees,  who  were  plaintiffs 
tolow,  brought  suit  to  recover  the  contract 
price  for  certain  saw-logs  sold  by  them  to  ap- 
pellant which  were  lost  wliile  being  towed 
from  the  place  of  purchase  to  the  company's 
mill.  The  controversy  whs  as  to  which 
party  assumed  the  risk  of  towage, — whether, 
by  the  contract  made,  the  logs  were  delivered 
at  the  plane  where  purchased,  or  whether  they 
were  to  have  been  delivered  by  appellees  at  the 
mill  aforesaid.  The  contract  was  made  up- 
on the  part  of  appellant  through  one  Yillie, 
its  special  agent  for  that  purpose.  Upon  the 
trial  of  the  cause,  appellant  offered  testimony 
to  prove  that  Yillie  only  had  a  special  and 
limited  autliority  to  contract  for  the  purchase 
of  the  logs  to  be  delivered  at  the  mill.  Ap- 
pellees objected  to  this  testimony  as  imrna- 
terial.  The  court  sustained  the  objection. 
Villie  had  testified  previous  to  the  offer  that, 
in  making  the  conlract,  he  told  appellees  that 
he  could  not  purchase  the  logs  to  be  scaled 
at  the  place  where  the  bargain  was  made, 
and  that  it  was  contrary  to  the  company's 
rule  to  scale  logs  away  from  the  mill.  He 
also  testified  that  the  logs  were  to  be  paid  for 
according  to  the  scale  at  the  mill,  by  the 
terms  of  the  agreement. 

Appellees  claimed  that  by  the  contract  the 
logs  were  delivered  at  tlie  place  where  the 
bargain  was  made,  and  that  appellant  as- 
sumed the  risk  of  towage,  and  tiiey  contend 
here  that  their  proof  as  to  tlie  place  of  deliv- 
ery was  not  contradicted  by  the  testimony 
upon  the  part  of  appellant;  that  appellant's 
proof  of  a  scaling  to  be  made  at  the  mill,  by 
which  the  amount  of  the  payment  was  to  be 
determined,  is  not  inconsistent  with  appel- 
lees' claim  that  the  logs  were  delivered  at  the 
place  where  the  bargain  was  made,  and  that 
thereby  appellant  assumed  the  risk  of  tow- 
age. We  think,  however,  that  the  evidence 
was  fairly  contradictory  upon  this  point.  The 
place  of  scaling,  whereon  the  payment  was 
to  be  based,  seems  to  have  been  treated  at  the 
trial  below  as  synonymous  with  the  place  of 
delivery;  and,  if  Yillie's  testimony  was  true, 
he  substantially  told  appellees  that  he  had  no 
authority  to  buy  the  logs  to  be  delivered  at  any 
other  point  than  the  mill.  In  this  view  of 
the  case,  the  proof  offered  by  appellant  that 
Yillie,  as  a  matter  of  fact,  had  no  such  au- 
thority, was  material,  in  that  it  was  a  cir- 
cumstance to  be  weighed  in  connection  with 
Yillie's  testimony  as  to  what  contract  he  act- 
ually did  make;  and  the  court  should  have 
admitted  it 

It  is  also  claimed  by  appellant  that  appel- 
lees recovered  too  large  a  sum.  The  con- 
tract was  made  December  7, 1886,  as  alleged 
in  the  complaint.  It  is  admitted  that  the 
agreement  as  to  the  time,  place,  and  manner 
of  payment  was  tliat  the  appellant  should 
pay  for  the  logs  at  the  city  of  isan  Francisco, 
where  its  principal  place  of  business  was  lo- 
cated, 60  days  after  presentation  to  it  thero 
of  a  draft  to  be  drawn  by  its  agent  at  Fort 
Hadlock  upon  it  as  drawee,  and  delivered  to 
appellees  immediately  after  delivery  of  the 


logs.  There  is  no  proof  that  the  'Iraft  was 
ever  issued  or  demanded,  but  it  appears  that 
payment  was  demanded  at  Port  Hadlock, 
December  10, 1886.  The  cause  was  tried  in 
March,  1889.  The  jury  returned  a  verdict 
in  favor  of  appellees  for  84,230.87,  "with  le- 
gal interest."  Ko  time  was  specifled  in  the 
verdict  from  which  interest  was  to  be  al- 
lowed. Appellees  claimed  interest,  in  their 
complaint,  from  December  7,  1^6.  The 
court  rendered  judgment  upon  the  verdictfor 
84,230.87,  "with  legal  interest  thereon  from 
and  after  the  6th  day  of  February,  1887,"  and 
further  added  that  the  total  sum  for  which 
judgment  was  rendered  was  95,135.79.  In 
Meeker  v.  Gardella,  ante,  837,  (decided  at 
this  session  of  the  court,)  we  held  that  a  ver- 
dict similar  to  the  one  in  this  case  would  not 
support  a  judgment  for  any  sum  except  by 
treating  the  interest  clause  as  surplusage. 
The  only,  contention  made  by  appellants  hero, 
however,  is  that  too  large  a  sum  was  includ- 
ed in  the  judgment  as  interest;  that,  by  the 
terms  of  payment  agreed  upon,  no  interest 
should  have  been  charged  for  60  days  from 
and  after  the  time  necessary  for  presentation 
of  the  draft  at  San  Francisco.  In  rendering 
the  judgment,  61  days  were  allowed  from  the 
date  of  the  contract,  and  less  than  60  days 
from  the  day  payment  was  demanded  at  Fort 
Hadlock,  as  the  non-interest  bearing  time; 
and,  as  it  would,  necessarily,  have  taken 
some  days  to  have  presented  the  draft  at  San 
Francisco,  it  is  evident  that  not  enough  time 
was  allowed,  in  any  event,  if  thero  could  have 
been  any  judgment  at  all  on  the  verdict  for 
accrued  interest,  and  we  are  of  the  opinion 
that  such  a  judgment  was  unauthorized. 
For  these  rettsons  the  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded. 

Anders,  C.  J.,  and  Hott and  STn.B8,  JJ., 
concurring.    DxTNBAa,  J.,  dissenting. 


(2Q  Ker.  49) 

Fooo  at  aL  «.  Nevada  C.  O.  Br.  Co.  »t  al 

(No.  1,312.) 
(Supreme  Court  of  Nevada.  Jan.  SI,  UBO.) 
NmsijrcB— Railboas  Track  m  Bra— t. 
1.  Under  Gton.  St.  Nev.  1 8278,  providing  that 
anything  which  is  injuriona  to  healtii,  or  an  ob- 
Btruotion  to  the  free  use  of  proiwrty,  so  as  to  in- 
terfere with  the  comfortable  enjoyment  of  lite  or 
property,  is  a  nuinanoe,  and  the  subject  of  an  «o- 
tioD,  eta,  a  steam  railroad  and  railroad  track  laid 
on  wooden  ties,  and  raised  six  or  eight  inches  abovo 
the  level  of  the  street,  and  running  along  the  mid- 
dle of  a  public  street  80  feet  wide,  is  not  such  a  apo- 
dal and  peculiar  injury  to  the  residents  on  aaid 
street,  different.  In  its  nature  as  to  danger  of  Bre, 
danger  to  vebicles,  foot-passengers,  and  children  m 
tender  years,  from  that  sustained  by  the  eenerml 
public,  as  will  warrant  itsabatementaa  a  niilsaiioB. 
8.  A  bill  to  restrain  such  alleged  nniaanoe, 
brought  by  owners  of  several  and  distinct  lota 
having  no  common  Interest,  is  demurrable  for  mis- 
joinder of  parties. 

Appeal  from  district  court,  Waahoe  good. 
fy;  K.  R.  BioBLOw,  Judge. 

Action  to  restrain  a  nuisance  brought  hj 
Fogg,  Bruokins,  and  Peterson  against  Um 
Nevada- California-Oregon   Railway    «t   d. 
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Judgment  for  defendants,  and  plaintiffs  ap- 
peal. 

Leonard  <fi  Lindsay,  for  appellants.  8. 
D.  King,  for  appellees. 

Hawlet,  C.  J.  Action  to  restrain  a  nui- 
sance. Demurrers  to  the  complaint  were  in- 
terposed upon  the  grounds  (1)  tliat  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action ;  (2)  that  there  is  a 
misjoinder  of  parties  plaintiff;  (3)  that  there 
is  a  misjoinder  of  causes  of  action.  The  de- 
murrers were  sustained,  and  judgment  by 
default  entered  in  favor  of  defendants  for 
their  costs.    Plaintiffs  appeal. 

The  complaint  alleges  that  plaintiffs,  Fogg, 
Brookins,  and  Peterson,  are  the  separate 
owners  of  three  certain  town  lots  in  Bene; 
that  each  of  said  plaintiffs  has  a  dwelling- 
bouse  upon  bis  lot,  in  which  be  resides  with 
his  family,  consisting,  among  others,  of  chil- 
dren of  tender  years;  that  said  premises  abut 
and  front  on  £ast  street,  which  runs  at  right 
angles  to  Third  and  Fourth  streets, —  all 
public  streets  in  the  town  of  Reno;  that 
Brookins'  lot  abuts  and  fronts  for  100  feet  on 
the  west  side  of  East  street;  that  Fogg's  and 
Peterson's  lots  each  abut  and  front  for  50  feet 
on  the  east  side  of  East  street;  that  EHst 
street  extends  from  Fourth  street  on  the 
north,  to  Third  street  on  the  south,  a  distance 
of  400  feet;  that  East  street,  throughout  its 
entire  length,  is  of  the  uniform  width  of  80 
feet;  that  since  January,  1886,  the  "defend- 
ants, acting  in  concert,  without  authority  of 
law.  have  wrongfully  and  unlawfully  main- 
tained, and  do  so  now  maintain,  a  steam 
railroad  and  railroad  track  of  the  width  of 
three  feet  and  four  inches,  in,  over,  and  up- 
on said  East  street,  from  the  line  of  said 
Fourth  street  towards  Third  street,  a  dis- 
tance of  about  200  feet,  and  over  and  upon  the 
aforesaid  premises  of  plaintiffs;"  that  in 
May,  1889,  the  defendants  in  the  same  man- 
ner built  and  constructed  over  and  upon  the 
premises  of  plaintiffs,  on  East  street,  a  branch 
track  of  same  width,  "from  a  point  about  35 
feet  south  of  said  Fourth  street,  southerly,  in 
and  upon  said  East  street,  a  distance  of  about 
235  feet;"  that  said  tracks  and  railroad  are  a 
part  of  the  general  system  of  railroad  com- 
munication for  the  carriage  of  freight  and 
passengers  betw.een  Reno  and  the  state  of 
California;  that  the  main  track,  as  construct- 
ed on  East  street,  runs  in  the  center  of  said 
street  from  Fourth  street  on  the  north,  a  dis- 
tance of  75  feet,  at  which  point  said  track  bi- 
furcates, one  line  running  south-westerly, 
over  and  along  East  street,  leaving  it  in  a 
westerly  direction  at  a  point  170  feet  south  of 
Fourth  street;  the  other  running  in  a  south- 
easterly direction,  leaving  East  street  on  the 
east  side  thereof,  at  a  point  about  275  feet 
sonlb  of  Fourth  street,  and  north  of  Third 
street;  that  said  tracl<s  are  laid  on  wooden 
ties  imbedded  in  the  soil,  and  are  raised  a 
height  of  from  six  to  eight  inches  above  the 
general  level  of  the  street;  that  said  tracks 
:ind  railroad  so  constructed  and  operated  "are 


an  existing,  continuing,  and  constantly  re- 
curring common  nuisance  and  obstruction  in 
said  East  steet;"  that  by  reason  thereof  each 
of  said  plaintiffs  has  sustained  special  dam- 
ages, and  is  obstructed  "in  the  free  and  law- 
ful use  of  his  said  premises,  and  the  com- 
fortable enjoyment  of  his  life,  and  his  said 
property  Is  seriously  interfered  with;"  that 
defendants,  at  divers  times  in  the  day  and 
night,  run  their  trains,  "rendering  passage 
on  said  East  street  for  vehicles  and  foot-pas- 
sengers, and  especially  for  children  of  tender 
years,  extremely  dangerous,  and  thereby  ren- 
dering  the  destruction  by  fire  of  each  of  said 
plaintiffs'  said  dwelling-houses  extremely 
probable  by  and  from  sparks  of  flre"  from  the 
locomotives;  that  the  tracks  and  railroad,  so 
constructed,  operated,  and  maintained,  ren- 
der the  approach  for  vehicles  to  the  front  of 
each  plaintiff's  residence  "extremely  diflB- 
cult  and  unsafe,  and  practically  prevent  and 
hinder  the  approach  of  vehicles;"  that  de- 
fendants almost  daily  leave  freight -cars 
standing  for  hours  at  a  time  in  front  of  plain- 
tiffs' residences,  and  unload  freight  of  differ- 
ent  kinds  on  East  street,  and  use  said  street 
"to  all  intents  and  purposes  as  a  freight  de- 
pot, to  the  great  annoyance  and  special  dam- 
age of  the  plaintiffs,  and  each  of  them ;"  that 
"said  nuisance,  trespasses,  wrongs,  and  in- 
juries so  inflicted  upon  plaintiffs,  and  each  of 
them,  greatly  decrSase  the  value  of  said  sev- 
eral lands  and  premises  of  plaintiffs,  and 
each  of  them,  to  their  irreparable  damage;" 
that  defendants  threaten  to  continue  the  nuir 
sance,  etc.  The  prayer  is  for  an  abatement 
of  the  nuisance,  and  for  an  injunction.  No 
damages  are  asked. 

Did  the  court  err  in  sustaining  tite  demur- 
rers to  this  complaint?  To  enable  the  plain- 
tiffs to  maintain  this  action,  it  must  be  clear- 
ly shown  that  they  have  sustained,  or  will 
sustain,  a  special  and  peculiar  injury,  irre- 
parable in  its  nature,  and  different  in  kind 
from  that  sustained  by  the  general  public. 
Appellants,  in  order  to  avoid  this  rule,  which 
is  universal,  claim  that  this  action  is  based 
upon' the  provisions  of  section  251  of  the 
civil  practice  act,  which,  it  is  contended, 
changes  the  common-law  rule  upon  this  sub- 
ject, and  hence  that  the  authorities  from  oth- 
er states,  based  upon  such  rule,  are  not  ap- 
plicable to  this  case.  The  statute  reads  as 
follows:  "Anything  which  is  injurious  to 
health,  or  indecent  and  offensive  to  the  senses, 
or  an  obstruction  to  the  free  use  of  property, 
so  as  to  interfere  with  the  comfortable  enjoy- 
ment of  life  or  property,  is  a  nuisance,  and 
the  subject  of  an  action.  Such  action  may  be 
brouglit  by  any  person  whose  property  is  in-.- 
juriously  affected,  or  whose  personal  enjoy- 
ment is  lessened  by  the  nuisance;  and  by  the 
judgment  the  nuisance  may  be  enjoined  or 
abated,  as  well  as  damages  recovered. "  Gen. 
St.  §  3273.  This  statute,  instead  of  chang- 
ing, simply  affirms  the  rule  above  stated. 
Prosser  v.^City  of  Otiumwa,  42  Iowa,  511; 
Innls  V.  Hallway  Co.,  76  Iowa,  167,  40  N. 
W.  Rep.  701.    It  was  copied  from  the  stat- 
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ute  of  California,  and,  prior  to  its  adoption 
by  the  legislature  of  this  state,  tlie  supreme 
court  of  that  state,  in  construing  the  statute, 
held,  in  Blanc  v.  Klumpke,  that  if  the  nui- 
sance complained  of  only  affects  "the  plain- 
tiff in  common  with  the  public  at  large,  al- 
though in  a  greater  degree,  he  cannot  have 
his  private  action."  29  Cal.  159.  Thisprin- 
ciple,  under  the  same  statute,  was  subse- 
quently affirmed  in  Tolo  Co.  v.  City  of  Sacra- 
mento, 36  Cal.  195,  and  in  Grisby  v.  Water- 
Works  Co.,  40  Cal.  406.  The  contention  of 
appellants,  as  to  the  constrtfction  of  the  stat- 
ute, is  untenable. 

Appellants  claim  that  the  allegations  of  the 
complaint  are  sufficient  to  show  that  they 
have  sustained  damages  special  and  peculiar 
to  tliemselves,  and  different  incharacter  from 
that  which  is  common  to  the  public.  It  must 
be  admitted  that  it  is  sometimes  difficult  to 
determine  whether  or  not  the  alleged  injuries 
caused  by  a  common  nuisance  are  of  a  kind 
that  give  to  individuals  a  right  of  action. 
Among  other  tilings,  regard  must  always  be 
had  tu  the  locality  where  the  alleged  nuisance 
exists,  as  the  application  of  certain  facts 
might  be  different  in  large  cities  from  that  of 
smaller  towns  and  villages,  or  in  thecoimtry. 
The  people  in  each  locality  are,  of  cpurse, 
equally  entitled  to  the  free  protection  of  the 
law;  but  the  danger  of  fire,  depreciation  of 
property,  deprivation  of  its  enjoyment,  in- 
oonvenienceor  annoyance  in  crossing  a  street 
or  road,  would  be  different  in  degi-ee  and  kind 
in  different  localities.  Bobiiison  v.  Baugh, 
31  Mich.  297;  Sparhawk  v.  Railway  Co.,  54 
Fa.  St.  430.  "To  enumerate  all  the  special 
instances  wou1d.be  an  endless,  as  welt  as  ut- 
terly useless,  task,  for  the  fact  that  a  nui- 
sance has  been  restrained  in  one  case  fur- 
nishes no  reason  why  it  should  be  refused  or 
granted  in  another,  as  each  case  must  stand 
upon  its  own  facts,  circumstances,  and  equi- 
ties, and  no  definite  or  precise  standard  can 
begiven."  Wood,  Nuis.  § 809.  As  the  plain- 
tiffs declined  to  amend  their  complaint  after 
having  been  granted  a  re<isonable  time  so  to 
do,  it  must  be  presumed  that  the  facts  are 
stated  in  the  complaint  as  strongly  as  they 
could  be  draWn  in  favor  of  the  plaintiffs. 
The  averment  relative  to  the  branch  track 
does  not  merit  any  consideration,  as  it  is  not 
speciflc  enough  to  enable  us  to  determine 
whether  or  n(jt  any  special  injury,  other  than 
is  alleged  by  the  construction  of  the  main 
track,  is  occasioned  thereby.  Its  exact  loca- 
tion is  left  uncertain.  It  is  not  shown  upon 
which  side  of  the  street  or  of  the  main  track 
it  runs,  nor  is  it  stated  how  far  distant  from 
the  main  track  or  from  the  sidewalk  it  is. 
The  allegation  of  the  complaint,  relating  to 
the  danger  from  fire  and  to  the  depreciation 
in  value  of  appellant's  property,  are  wlioUy 
insufficient  to  enable  them  to  maintain  tliis 
action  thereon,  for  the  reason  that  they  are 
merely  conclusions  of  law.  Ko  facts  are 
stated  which  enable  the  court  to  determine 
whether  there  is  any  danger  of  fire  from  the 
locomotives   attached   to  defendant's  cars. 


The  mere  running  of  railroad  trains,  pro- 
pelled by  steam,  through  the  public  streets  of 
a  town,  is  not  of  itself  sufficient  to  constitute 
a  nuisance  on  account  of  the  remote  proba- 
bility that  a  fire  might  be,  at  some  indefinite 
time  in  the  future,  occasioned  by  sparks  es- 
caping from  the  locomotives,  and  igniting 
the  buildings  adjacent  to  the  street.  It  ia  not 
alleged  that  any  sparks  of  fire  have  ever  oc- 
curred from  this  cause,  or  that  defendants 
are  not  using  the  most  improved  appliances 
and  the  best  means  within  their  reach  to  pre- 
vent the  destruction  of  property  by  fire. 
Courts  do  not  deal  with  such  remote  probabil- 
ities as  are  alleged  in  this  averment.  Some- 
thing tangible  and  real,  upon  which  opinions 
can  be  based  and  judgments  formed,  must  be 
stated.  It  is  not  enough  to  allege  that  the 
party  fears  such  things  might  happen.  He 
must  state  the  facts  upon  which  his  fears  are 
founded.  The  allegation  with  reference  to 
the  depreciation  in  value  of  the  lots  owned 
by  plaintiffs  is  subject  to  the  same  objection. 
1^0  facts  are  stated  which  justify  the  conclu- 
sion drawn.  Ifo  tenants  have  been  lost,  no 
sales  prevented.  The  question  whether  prop- 
erty adjacent  to  a  street,  upon  which  a  rail- 
road trark  is  laid,  is  increased  or  decreased  in 
value,  depends  upon  the  facts  and  circum- 
stances surrounding  each  case.  Conclusions 
are  also  drawn  in  certain  other  averments 
which  are  not  supported  by  the  facts  stated. 
Injunctions  ought  not  to  be  granted  in  cases 
of  this  character,  unless  "the  threatened  use 
of  property  or  the  act  sought  to  be  restrained 
is  clearly  shown  to  be  such  as  leaves  no  doubt 
of  its  injurious  results;  such  results  as  are 
recognized  to  be  substantial  legal  injuries. 
The  bill  must  set  fortli  such  a  state  of  facts 
as  leaves  no  room  for  doubt  upon  the  ques- 
tion of  nuisance,  for,  if  there  is  any  doubt 
upon  that  point,  the  benefit  will  be  given  to 
the  defendant.  Mere  allegations  of  concln- 
sions  or  opinions  as  to  the  contemplated  inju- 
ries are  not  sufficient.  The  precise  manner 
in  which  he  is  to  be  injured  must  be  stated." 
Garnett  v.  Railroad  Co.;  20  Fla.  902.  In  Lew- 
iston  T.  Co.  V.  Shasta  &  W.  W.  R.  Co..  the 
court  said,  citing  from  previous  cases,  "that 
where  the  damages  are  special — that  is,  such 
as  do  not  necessarily  arise,  or  are  not  implied 
by  law,  from  the  act  complained  of — the  facts 
out  of  which  the  damage»  arise  must  be 
averred  in  the  complaint."    41  Cal.  565. 

The  allegations  in  the  complaint  relative 
to  the  danger  and  difficulty  of  vehicles,  foot- 
passengers,  and  children  of  tender  years  pass- 
ing to  and  from  appellants'  residences,  and 
on.  along,  and  over  the  street,  constitute  an 
annoyance  and  inconvenience  which  appel- 
lants suffer  in  common  with  the  general  pub- 
lic, and  affords  no  ground  for  a  private  action. 
"The  courts  very  wisely  have  unswervingly 
adhered  to  the  rule  that  an  individual,  in  or- 
der to  be  entitled  to  a  recovery  for  injuries 
sustained  from  a  public  nuisance,  must  make 
out  a  clear  case  of  special  damages  to  liim- 
self.  apart  from  the  rest  of  the  public,  and  of 
a  different  character,  so  that  they  cannot 


Digitized  by 


Google 


Nev.) 


FOGG  c.  NEVADA  C.  O.  BY.  CO. 


843 


fairly  be  said  to  be  a  part  of  the  common  in- 
jury resulting  therefrom.  It  is  not  enough 
that  he  has  sustained  more  damage  than  an- 
other; it  must  be  of  a  different  character, 
special  and  apart  from  that  which  the  public 
in  general  sustain,  and  not  such  as  is  com- 
mon to  every  peraon  who  exercises  the  right 
that  is  injured."    Wood,  Nuis.  §  646. 

Appelliints  refer  to  several  cases  where  the 
courts  have  sustained  the  right  of  an  indi- 
vidual or  individuals  to  abate  a  public  nui- 
sance, and  recover  damages,  on  account  of  ob- 
structions caused  by  railroad  cars  standing 
in  the  streets,  or  so  running  along  a  street  as 
to  prevent  egress  and  ingress  to  the  property 
of  the  individual.  The  cases  are  too  numer- 
ous to  be  reviewed  at  any  length.  We  cite 
enough,  however,  to  illustrate  the  general 
principles  upon  which  the  distinctions  re- 
ferred to  are  founded.  In  the  recent  case  of 
Jackson  v.  Kiel,  22  Pac.  Rep.  504,  the  com- 
plaint alleged  facts  showing  clearly  "that  the 
ingress  and  egress  to  and  from  plaintifF's 
property  by  vehicles  was  had  solely  by  means 
of  the  intersection  of  Wyncoop  street  [in  the 
city  of  Denver]  with  Tenth, — the  street  upon 
which  his  lot  fronts;  in  no  different  way,  cir- 
cuitous or  otherwise,  could  his  premises  be 
thus  reached;"  that  the  defendant  "Icept  a 
large  number  of  railway  cars  on  Wyncoop 
street,  across  the  space  of  its  intersection 
with  Tenth;  that  during  the  entire  period 
covered  by  the  complaint  the  obstruction  thus 
created  rendered  it  absolutely  impossible  for 
vehicles  of  any  kind  to  reach  plaintiff's  prem- 
ises." These  facts  were  held  sufficient  to 
show  that  "plaintiff  had  suffered  a  special 
and  peculiar  private  injury."  In  Railway 
Go.  v.  Nave  tlie  respondents  were  the  owners 
of  large  buildings  used  as  warehouses  front- 
ing on  second  street  in  the  city  of  Atchinson, 
which  street  was  only  50  feet  wide.  There 
was  a  broad-gauge  railroad  in  the  center  of 
the  street,  which  of  itself  did  not  interfere 
with  or  injure  the  business  of  respondents. 
Appellants  obtained  the  right  of  way  to  con- 
struct a  street  railway  on  second  street  within 
15  feet  of  the  sidewalks.  The  respondents, 
in  the  ordinary  and  usual  transaction  of  their 
business,  used  transfer  wagons  20  to  22  feet 
in  length,  and  7^  feet  wide.  The  laying 
down  of  the  second  track  was  such  an  obstruc- 
tion of  the  street  as  to  interfere  directly  with 
the  use  of  their  buildings  and  the  conducting 
of  their  business,  and  upon  these  facts  the 
court  said  "that  the  injury  resulting  from 
the  obstruction  of  the  street  is  one  that  is 
special  and  peculiar  to  the  plaintiffs  below, 
and  independent  of  and  different  from  the 
general  injury  to  the  public."  38  Kan.  752, 
17  Pac.  Rep.  591.  In  Neitzey  v.  Railroad 
Co.,  the  defendant.  In  addition  to  its  main 
,  track  on  a  street  60  feet  in  width,  laid  four 
other  separate  tracks,  "and,  not  content  with 
passing  over  its  main  track,  converted  the 
whole  street,  to  the  width  mentioned,  to  the 
purposes  .of  a  freight  depot  or  station,  by 
placing  cars  on  those  tracks,  and  allowing 
them  to  remain  permanently;  by  loading  and 


unloading  its  cars,  a  great  deal  of  the  freight 
of  which  was  of  a  very  noxious  and  offensive 
character,  such  as  manure,  fertilizers,  etc.; 
that  it  allowed  cattle-cars  to  stand  there,  and 
cars  that  bad  been  used  for  the  transportation 
of  cattle,  manure,"  etc.  The  court  very 
properly  said  that  the  railroad  company  was 
not  authorized,  under  the  acta  of  congress 
"to  convert  the  public  highways,  the  streets 
and  avenues  of  the  city,  into  freight-yards. 
The  proper  place  for  cars,  when  not  in  use,  is 
the  depot,  station,  or  yard  of  the  company, 
and  the  proper  place  to  load  and  u  nload  freight 
is  a  freight  station;"  yet,  notwithstanding 
these  facts,  if  the  inconvenience  resulting 
from  them  only  affected  the  general  public,  it 
was  held  that  it  should  only  be  treated  as  a 
public  nuisance.  "But  when  these  cars  have 
been  used  for  the  conveyance  of  offensive 
matter,  so  as  to  infect  the  whole  atmosphere 
with  noxious  odors,  and  when  the  freight 
loaded  and  unloaded  there  consists  of  similar 
material,  and  the  process  of  bringing  the  cars  _ 
there  and  taking  them  away  for  the  purpose  ' 
of  loading  and  unloading  causes  annoyance 
by  jarring  the  neighboring  houses,  and  the 
smoke  from  the  engines  penetrates  the  dwell- 
ings, all  tills  then  becomes  more  than  a  pubr 
lie  nuisance, — it  becomes  a  private  nuisance," 
actionable  by  individuals  who  have  suffered 
this  species  of  injuries.     5  Mackey,  34. 

From  these  and  other  authorities  cited  in 
the  briefs  of  counsel,  and  from  the  discussion 
of  the  principles  and  review  of  the  anthori- 
ties  in  Wood  on  Nuisances,  in  chapter  19, 
relat;ing  to  private  actions  for  injuries  from 
public  nuisances,  section  645  et  seq.,  and  in 
chapter  25,  relating  to  remedies  in  equity, 
section  777  et  seq.,  it  will  readily'be  seen  that 
the  controlling  principle  which  gives  the 
right  of  action  to  private  individuals  to  abate 
a  public  nuisance  is  the  invason,  impairment, 
or  destruction  of  a  common  right  which  they 
possess,  independent,  separate,  and  distinct 
from  the  rights  enjoyed  by  the  general  public. 
If  the  alleged  wrongful  act  is  only  an  obstruc- 
tion to  the  exercise  and  enjoyment  of  a  right 
common  to  the  public  as  well  as  to  the  indi- 
viduals, then  the  remedy  is  by  an  information 
filed  by  the  attorney  general  or  district  attor- 
ney on  behalf  of  the  public,  or  by  indictment. 
But  if  the  facts  alleged  and  proven  consti- 
tute an  injury  to  the  health,  or  is  indecent 
or  offensive  to  the  senses  or  creates  an  ot)- 
struction  to  the  right  of  enjoyment  and  use 
of  the  property  of  individuals  which  is  com- 
mon to  them,  then  the  nuisance  becomes  as 
to  them  a  private  nuisance,  constituting  a 
special  and  peculiar  injury,  distinct  from  that 
of  the  public,  for  which  they  can  maintain  an 
action,  although  such  wrongs  and  injuries 
mighf  also  so  far  affect  the  public  as  to  be  ac- 
tionable by  information  or  by  indictment. 

The  averments  under  consideration  do  not 
state  facts  sutiicieiit  to  enable  appellants  to 
maintain  this  action.  East  street  is  80  feet 
wide.  The  main  track  is  in  the  center  there- 
of, leaving  ample  room  for  foot-passengers 
and  vehicles  to  pass  each  other  on  both  sides 


Digitized  by 


Google 


,844 


PACIFIC  BEPOBTER,  Tot.  28. 


(Nev. 


of  the  track.  The  obstructions  complained 
of  do  not  prevent  ingress  or  egress  to  tiie 
premises  of  appellants;  do  not  invade  any 
rigbt,  or  destroy  tlie  use  of  tlieir  property,  or 
impair  its  value,  to  any  appreciable  degree. 
They  constitute  an  aunoyance  and  inconven- 
ience, at  times,  to  appellants  aud  tbeir  famil- 
ies; to  pedestrians  and  drivers  of  vehicles 
having  occasion  to  travel  on  or  across  tlie 
streets  at  the  places  mentioned  in  the  com- 
plaint. Appellants  have  the  undoubted  right 
to  pass  over  the  street,  but  the  injury  to  tliem 
in  being  occasionally  prevented  from  so  doing 
is  an  injury  and  danger  also  suffered  by  tlie 
rest  of  the  public.  "It  maizes  no  difference, 
as  to  the  remedy,  that  they  would  probably 
have  more  occasion  to  use  tids  part  of  the  road 
than  most  others  would.  The  injury  still 
consists  in  their  being  deprived  of  the  enjoy- 
ment of  a  common  public  right,  wliich  is  not 
their  private  jiropeity."  Higbee  v.  Railroad 
Co.,  19  N.  J.  Eq.  279;  Hogan  v.  Railroad  Co., 
.71  Cal.  86,  11  Pac.  Rep.  876;  Wood,  Nuis. 
S  646.  Mere  inconvenience,  such  as  is  alleged 
in  the  complaint,  is  not  sufficient  to  authorize 
the  plaintiffs  to  maintain  this  suit.  Tliere 
mnat  be  an  injury  of  such  a  character  as  to 
affect  the  ordinary  use  and  enjoyment  of  tlie 
property  of  plaintiffs.  It  must  be  real  and 
substantial.  There  must  be  an  interference 
to  a  convenience  that  exists  as  a  legal  riglit 
in  the  plaintiffs  distinct  from  tlie  rights  of 
the  public.  Wood,  Nuis.  §8  790,  800,  801; 
Sparhawk  v.  Railway  Co.,  54  Pa.  St.  427, 430. 

The  mere  fact  that  the  alleged  inconven- 
ience and  annoyance  is  greater  in  degree  to 
the  plaintiffs  than  It  is  to  other  citizens  does 
not  authorize  a  private  action  to  be  main- 
tained. All  the  authorities  agree  that,  to 
support  the  action,  the  damage  must  be  dif- 
ferent, not  merely  In  degree,  bnt  different  in 
kind,  from  that  suffered  in  common;  hence 
it  has  been  well  settled  that,  though  the 
plaintiff  may  suffer  more  inconvenience  than 
others  from  the  obstruction,  by  reason  of  his 
proximity  to  the  highway,  that  will  not  en- 
title him  to  maintain  an  action.  Wood, 
Nuis.  §  646;  Ranch  Co.  v.  Brooks,  74  Cal. 
465,  16  Pac.  Rep.  250;  McCowan  v.  White- 
sides,  31  Ind.  287;  Hartshorn  v.  Inliabitants 
of  South  Beading,  3  Allen,  504;  Claik  v. 
Railroad  Co.,  70  Wis.  597,  36  N.  W.  Rep. 
827;  Wesson  v.  Iron  Co.,  13  Allen,  101;  Pro- 
prietors, etc.,  V.  Newoomb,  7  Mete.  288; 
Brainard  v.  Railroad  Co.,  7  Cush.  510;  Stet- 
son V.  Faxon,  19  Pick.  160;  Shaubut  v.  Rail- 
road Co.,  21  Minn.  504;  Houck  v.  Wachter, 
84  Md.  272;  Marini  v.  Graham,  67  Cal.  132, 
133,  7  Pac.  Rep.  442. 

There  is  but  one  other  averment  in  the 
complaint  wiiich  requires  any  further  dis- 
cussion. It  is  the  one  principally  relied  upon 
by  appellants  as  clearly  showing  asppciul  and 
peculiar  injury  to  them,  to-wit,  the  averment 
that  they  respectively  own  the  land  in  fee  of 
said  East  street  "to  the  middle  thereof,  in 
front  of  his  said  premises;  said  ownership  in 
said  street  In  said  plaintiff  being  subject  only 
to  an  easement  in  the  general  public  for  use 


for  the  ordinary  purposes  of  a  public  street 
in  said  town  of  Reno."  Numerous  authori- 
ties are  cited  to  show  that  the  law  presumes 
such  ownership  independent  of  any  such 
averments  in  the  complaint.  Appellants, 
therefore,  claim  that  they  have  such  an  in- 
terest in  the  street  as  to  enable  them  to  en- 
join defendants  from  maintaining  a  railroad 
track  and  running  cars  thereon  without  ttieir 
consent,  "without  employing  legal  methods 
and  making  compensation  therefor."  Ad- 
mitting, for  tlie  purposes  of  this  decision, 
(without  considering  the  question,)  that  they 
own  the  land,  as  claimed,  to  the  middle  at 
the  street,  it  is  apparent  thatsuchan  interest 
would  only  give  them  an  individual  right  of 
action,  and  that,  in  relation  to  tliis  aver- 
ment, the  other  grounds  of  the  demurrers  are 
well  taken.  The  rule  is  well  settled  tliat 
where  the  injury  is  common  to  several  dif- 
ferent property  owners,  they  may  all  unite  in 
one  action  for  an  injunction  to  restrain  a  pri- 
vate nuisance;  but  the  injury  here  com- 
plained of  is  not  of  such  a  character. 

We  liave  been  referred  to  several  cases  like 
Reid  v.  Giflord,  1  Hopk.  Ch.  419.  where  sev- 
eral proprietors  of  distinct  lands  and  mills, 
and  of  separate  parts  of  a  natural  water- 
course, were  permitted  to  join  in  one  suit 
for  a  common  injury  to  tlieir  property.  The 
correctness  of  that  principle  is  not  questioned. 
We  have  already  stated  that  the  rule  gov- 
ernin>r  such  cases  is  well  settled.  In  Scliultz 
T.  Winter  this  court  had  occasion  to  distin- 
guish the  facts  in  that  case  from  those  men- 
tioned in  Reid  v.  Gifford,  and  in  deciding 
that  the  demurrer  to  the  complaint  was  weU 
taken,  said:  "The  complaint  not  only  fails  to 
show  any  community  of  interest  between 
the  plaintiffs,  but  clearly  negatives  any  com- 
mon interest.  •  •  •  They  ask  not  that 
the  waters  of  the  creek  may  flow  over  their - 
lands  in  the  natural  channel,  but  that  each, 
*  *  *  may  divert,  use,  and  dissipate  cer- 
tain specified  portions  thereof."  7  Nev. 
133. 

The  injury  to  the  lands  of  plaintiffs,  which 
we  are  now  considering,  is  not  a  common  in- 
jury to  tiiem.  There  is  no  community  of  in- 
terest between  the  plaintiffs  in  regard  there- 
to. The  injury  to  the  fee  of  Fogg,  as'  the 
owner  of  a  town  lot,  is  an  individual  injury 
to  him.  Neither  Brookins  nor  Peterson  have 
any  interest  in  the  land  owned  by  Fogg,  and 
hence  cannot  recover  for  any  injury  which 
simply  relates  thereto.  So  of  eacli  of  the 
parties.  In  the  cases  where  injunctions 
were  issued  upon  the  ground  of  plaintiff's 
interest  in  the  land  to  the  middle  of  the 
street,  the  actions  were  brought  by  the  in- 
dividual owner  or  owners  of  the  land.  In 
Hiiichman  v.  Railroad  Co.  the  complainants 
were,  as  here,  respectively,  the  owners  of. 
lots  abutting  on  the  street,  and  claimed  title 
to  tlie  middle  of  the  street,  and  sought  to  en- 
join the  construction  of  defendant's  railroad 
Upon  the  ground,  among  others,  thnt  it  was 
"taking  Ihe  property  of  complainants  for 
public  use  'without   Just  compensation. '" 
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The  court,  aft«r  stating  the  presumption  of 
law  to  be  "that  the  owners  of  the  land  on 
each  side  of  the  street  own  to  the  middle  of 
the  street,  and  have  the  exclusive  right  to 
the  soil,  subject  to  the  right  of  way,"  said: 
"The  bill  is  objectionable  on  the  ground  of  a 
misjoinder  of  parties.  Tlie  complainants  are 
owners  of  several  and  distinct  lots,  having 
no  common  interest,  but  secliing  to  enforce 
several  and  distinct  claims.  They  seek  to 
enforce  no  common  right,  as  In  case  of  right 
of  common,  nor  to  obtain  relief  against  a 
common  wrong.  •  •  *  The  bill  seems 
to  have  been  framed  under  the  impression 
that  the  nuisance  was  a  grievance  common 
to  all  the  land-owners,  and  therefore  that  all 
might  properly  be  joined.  But  each  com- 
plainant seeks  relief  for  special  injury  to-his 
own  property  by  the  construction  of  the  rail- 
road. On  this  ground  the  bill  is  clearly  de- 
murrable. 17  N.  J.  Eq.  82.  See,  also.  Yate 
V.  Railroad  Co.,  10  Ind.  174;  Dicey,  Parties, 
rule  78,  p.  847;  Id.  rule  80,  p.  401;  Railroad 
Co.  V.  Prudden,  20  N.J.  Eq.  689;  Demarest 
V.  Hardham,  84  N.  J.  Eq.  472.  The  judg- 
ment of  the  district  court  is  affirmed. 


(18  Or.  428) 

McAXUSTEB  V.  CiTT  OP  Al,BANT. 
(SMpreme  Court  of  Oregon.    Feb.  11, 1890.) 

EXOATXTIONS  in  StRSXTS— LlABIUTT  Or  CiTT  VOB 

Injuries. 
A  municipal  oorporation,  upon  whom  its 
charter  imposes  the  duty  to  keep  it8  streets  In  a 
reasonably  safe  condition  for  travel,  is  liable  to 
persons  for  injuries  caused  by  neglect  to  keep 
proper  llRbts  and  guards  at  night  around  an  exca- 
vation whiob  it  has  authorized  to  be  made  in  the 
street,  although  it  has  provided  in  Its  contraot  for 
such  precautions  with  the  contractor, 
{Sylldbiu  by  the  CourU) 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; J.  A.  Fell,  Judge. 

John  Burrutt  and  C?uu.  Wolrerton,  for 
appellant.  J.  K.  Weatlieiford  and  D.  R.  If. 
Blackburn,  for  respondent. 

LoBD,  J.  This  is  an  action  to  recover 
damages  for  injuries  sustained  by  the  plain- 
tifF  in  consequence  of  a  ditch  dug  across  a 
certain  street  of  said  city  for  the  construction 
of  a  sewer  being  left  open,  and  without 
lights  or  guards,  into  which  the  plaintiff 
drove  bis  team,  and  seriously  injured  him- 
self and  team.  Among  other  defenses,  the 
main  one  relied  upon,  and  the  only  one  nec- 
essary for  us  to  decide,  is  that  the  defendant 
claims  that  the  act  occasioning  the  injury 
was  caused  by  one  Walter  East,  to  whom  the 
defendant  had  let  a  contract  for  the  construc- 
tion of  a  sewer,  and  that  by  the  terms  of  said 
contract  the  said  East  was  an  independent 
contractor,  and  as  such  bad  the  exclusive 
control  of  digging  said  ditch,  and  the  direc- 
tion and  management  of  the  laborers  engaged 
in  the  work,  and  that  the  said  contractor  is 
alone  liable,  and  that  the  plaintiff  ought  not 
to  have  or  maintain  an  action  against  the 
defendant.  Our  inquiry,  then,  is  red.uced 
"imply  to  tbis:  Who  is  liable  to  the  plaintiff 


for  the  injuries  he  has  sustained, — the  con- 
tractor or  the  defendant? 

No  rule  of  law  is  better  settled  than  that 
one  who  contracts  with  another  for  the  per- 
formance of  certain  work  is  not  liable  for  in- 
juries produced  to  third  persons  by  the  neg- 
ligence of  the  latter  in  the  performance  of 
that  work  when  the  relation  of  master  and 
servant  does  not  exist.  Whether  the  rule 
applies  to  a  municipal  corporation  owing  a 
duty  to  the  public  to  keep  its  streets  safe  fur 
travel  is  a  question  which  has  been  much 
discussed,  and  upon  which  there  is  some  di- 
versity of  judicial  opinion.  To  the  general 
rule,  as  stated,  the  cases  indicate  that  there 
are  two  exceptions:  First,  where  the  work  is 
intrinsically  dangerous  to  the  public,  bow- 
ever  skillfully  performed,  and  the  Injury  re- 
sults directly  from  the  work;  in  such  case  the 
liability  cannot  l>e avoided  by  contract,  either 
by  individuals  or  municipalities;  tmd,  second, 
where  the  law  devolves  the  duty  upon  a  mu- 
nicipal corporation  lo  keep  its  streets  in  a  safe 
condition  for  travel;  in  such  case  the  au- 
thorities are  not  agreed,  but  the  later  and 
better  considered  cases  hold  that  the  munic- 
ipality is  liable  to  persons  for  injuries  arising 
from  neglect  to  keep  proper  lights  and  guards 
around  a  ditch  or  excavation  which  it  has 
caused  to  be  made  in  the  streets,  and  that 
such  liability  cannot  be  evaded  by  contract. 
Under  the  first  exception,  Mr.  Dillon,  after 
stating  that  "the  principle  of  respondeat  su- 
perior does  not  extend  to  cases  of  independent 
contracts,  where  the  party  for  whom  the 
work  is  to  be  done  is  not  the  immediate  su- 
perior of  those  guilty  of  the  wrongful  act, 
and  has  no  choice  in  the  selection  of  work- 
men, and  no  control  over  the  manner  of  doing 
the  work  under  the  contract, "  (section  1028) 
adds:  "it  is  important  to  bear  in  mind 
that  it  does  not  apply  where  the  contract  di- 
rectly requires  the  performance  of  a  work  in- 
trinsically dangerous,  however  skillf  ufly  per- 
formed. In  such  a  case  the  party  authoriz- 
ing the  work  is  justly  regarded  as  the  author 
of  the  mischief  resulting  from  it,  whether  he 
does  the  work  himself  or  lets  it  out  by  con- 
tract." Dill.  Mun.  Corp.  §  1029.  As  the 
case  in  hand  comes  under  the  second  excep- 
tion, further  reference  to  the  doctrine  and 
cases  under  the  first  exception  is  not  ror 
quired. 

It  is  unnecessary  to  recite  the  provisions  of 
the  charter  at  length;  for  it  is  not  denied  but 
that  the  charter  of  the  defendant  imposes  the 
duty  to  keep  its  streets  in  a  safe  condilion 
for  travel,  and  that  this  obligation  it  as- 
sumed as  a  governmental  agency.  The  char- 
ter not  only  imposes  the  duty,  but  it  confers 
the  necessary  powers  to  carry  out  and  effect 
the  object  for  which  the  duty  was  imposed. 
Can  it  devolve  the  performance  of  tbis  duty 
upon  another,  or  can  it  evade  it  by  contract 
or  otherwise?  It  would  seem,  from  the  in- 
trinsic nature  of  the  duty  confided  to  the 
city,  that  it  could  not  delegate  It  to  another, 
by  contract  or  otherwise,  so  as  to  escape  lia- 
bility for  negligence.    Mr.  Dillon  says:  "Ac- 
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cording  to  the  better  view,  where  a  danger- 
ous excavation  is  made,  and  negligently  left 
open,  without  proper  ligiits.  guards,  or  cov- 
ering, in  a  traveled  street  or  sidewalk,  by  a 
contractor  under  the  corporation  for  building 
a  sewer  or  other  improvements,  the  corpora- 
tion is  liable  to  a  person  Injured  thereby  al- 
though it  may  have  bad  no  immediate  con- 
trol over  the  workmen,  and  had  even  stipu- 
lated in  the  contract  that  proper  precautions 
should  be  taken  by  the  contractor  for  the  pro- 
tection of  the  public,  and  making  him  liable 
for  accidents  occasioned  by  his  neglect."  Id. 
§  1027.  In  Storrs  v.  Utica,  17  N.  Y.  104,  it 
was  held  that  a  municipal  corporation,  owing 
to  the  public  the  duty  of  keeping  its  streets 
in  a  safe  condition  for  travel,  is  liable  to  per- 
sons receiving  injury  from  neglect  to  keep 
proper  tights  and  guards  at  night  around  an 
excavation  which  it  has  caused  to  be  made  in 
the  street,  whether  it  has  or  has  not  contract- 
ed for  such  precautions  with  the  persons  ex> 
ecuting  the  work.  This  is  regarded  as  a 
leading  case,  and,  like  the  case  in  hand,  was 
an  action  against  the  city  for  negligence  in 
suffering  to  remain  open,  and  without  proper 
lights  and  guards,  at  night,  an  excavation  in 
the  street  made  in  the  construction  of  a 
sewer,  by  reason  of  whioh  negligence  the 
plaintiff  drove  a  wagon  in  the  sewer,  and 
was  injured.  After  reviewing  previous  de- 
cisions of  the  court.  Judge  Comstock  says: 
"But  in  Blake  v.  Ferris  [5  N.  T.  48]  there 
was  a  difference  in  the  facta  which  may  jus- 
tify the  doubt  I  have  suggested.  In  that 
case  there  was  no  complaint  of  negligence  in 
the  actual  performance  of  the  work.  The 
ditch  was  carefully  and  skillfully  dug.  There 
was  no  careless  projection  of  rocks  against 
horses  or  travelers.  The  plaintiff's  carriage 
and  horses  were  driven  into  the  ditch  l^ 
cause  it  was  not  guarded  at  night.  The 
cause  of  the  accident,  therefore,  was  not  in 
the  manner  in  which  the  work  was  carried 
out  by  the  laborers.  If  it  liad  been,  their 
immediate  employer,  and  he  only,  whs  liable 
for  the  injury.  But,  in  a  sense  strictly  logi- 
cal, as  it  seems  to  me,  the  accident  was  the 
result  of  the  work  itself,  however  skillfully 
performed.  A  ditch  cannot  be  dug  in  a  pub- 
lic street,  and  left  open  and  unguarded  at 
night,  without  imminent  danger  of  snch 
casualties.  If  they  do  occur,  who  is  the  au- 
thor of  the  n!.ischief  ?  It  it  not  lie  who  causes 
the  ditch  to  be  dug,  wtiether  he  does  it  with 
his  own  bauds,  employs  laborers,  or  lets  it 
out  by  contract'/"  The  learned  judge  then 
proceeds:  "The  principles  suggested  become 
plain  propositions  in  the  case  of  a  municipal 
corporation,  which  owes  to  the  public  the  duty 
of  keeping  its  streets  in  a  safe  condition  for 
travel.  •  *  *  Although  the  work  may 
be  let  out  by  contract,  the  corporation  still 
remains  charged  with  the  care  and  control  of 
the  street  in  which  the  improvement  is  car- 
ried on.  The  performance  of  the  work  nec- 
essarily renders  the  street  unsafe  for  night 
travel.  This  is  a  result  which  does  not  at 
all  depend  on  the  care  or  negligence  of  the 


laborers  employed  by  the  contractor.  The 
danger  arises  from  the  very  nature  of  the  im- 
provement; and,  if  it  can  be  averted  only  by 
special  precautions,  snch  as  placing  guards 
or  lighting  the  street,  the  corporation  which 
has  authorized  the  work  is  plainly  bound  to 
take  those  precautions.  The  contractor  may 
very  probably  be  bound  by  his  agreement  not 
only  to  construct  the  sewer,  but  also  to  do  such 
other  acts  as  are  necessary  to  protect  travel. 
But  a  municipal  corporation  cannot,  I  think, 
in  this  way,  either  avoid  indictment  in  behalf 
of  the  public,  or  its  liability  to  individuals 
who  are  injured."  It  is  true  the  question  is 
not  entirely  free  from  difficulty,  and  that  the 
doctrine  of  Barry  v.  St.  Louis.  17  Mo.  121, 
and  Painter  v.  Mayor,  46  Pa.  St.  213,  telied 
upon  and  cited  by  counsel  for  the  defendant, 
sustains  their  position;  but  we  think  the 
weight  of  authority,  as  well  as  sound  reason 
and  public  policy,  is  against  .them.  See 
Storrs  V.  Utica,  72  Amer.  Dec.  441,  note; 
Robhins  v.  Chicago,  4  Wall,  657;  Water  Co. 
V.  Ware,  16  Wall.  566;  St.  Paul  v.  Seitz,  3 
Minn.  297,  (Gil.  205;)  Mayor  v.  McCary,  84 
Ala.  470, 4South.  Rep.  630;  Mayor  v.  O'Don- 
nell,  53  Md.  110:  Logansport  v.  Dick,  70Ind. 
65;  Detroit  v.  Corey,  9  Mich.  165;  Spring- 
field V.  Le  Claire,  49  111.  476;  Circleville  v. 
Neuding,  41  Ohio  St.  465;  Xashville  v. 
Brown,  9  Heisk.  1;  Wilson  v.  Wheeling,  19 
W.Va.  323;  2  Dill.  Mun.  Corp.  §§  1027, 1029, 
1030.  It  is  undeniable  that  the  ditch  dug 
across  the  street  for  the  purpose  of  construct- 
ing the  sewer  was  performed  by  the  con- 
tractor under  the  express  authority  of  the 
city.  It  let  the  contract  to  him  to  do  the 
work  as  specified,  and  authorized  him  to  ex- 
cavate the  street  for  that  purpose,  but  the 
primary  obligations  to  keep  the  street  in  a 
reasonably  safe  condition  for  travel  devolved 
upon  it  by  laws  from  which  it  could  not  di- 
vorce itself  by  contract.  Such  a  ditch,  left 
uncovered,  and  not  properly  lighted  or  guard- 
ed at  night,  across  a  public  street,  necessarily 
involved  great  danger  and  liability  to  injury 
to  those  who  might  have  to  travel  it.  The 
public  have  a  right  to  assume  that  a  duty 
imposed  by  law  is  performed,  and  that,  in 
the  absence  of  notice  by  lights  or  safeguards, 
such  duty  will  be  attended  to,  and  the  street 
kept  in  a  reasonably  safe  condition  for 
travel.  Such  a  duty  cannot  be  evaded  by 
contract.  When  the  municipality  makes  a 
contract  with  a  person  for  the  coubtruction 
of  a  sewer,  which  necessarily  requires  an  ex- 
cavation in  the  street  that  will  render  it  un- 
safe and  dangerous  to  travelers  at  night,  un- 
less protected  by  lights  and  guards,  and  such 
person,  although  an  independent  contractor, 
in  the  prosecution  of  the  work  leaves  the 
street  in  an  unsafe  condition  for  travel,  by 
reason  whereof  an  injury  is  sustained  by  an- 
other, the.corporation  will  be  liable,  witlioiit 
regard  to  the  stipulations  in  the  contract  in 
respect  thereto.  While  the  defendant  very 
properly  has  provided  in  its  contract  that  the 
contractor  shall,  in  the  prosecution  of  the 
work,    observe   all    necessary   precautions 
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against  accidents  from  leaving  ttie  street  in 
an  unsafe  condition,  yet  it  cannot  avoid  11a- 
abilities  for  injuries  resulting  from  negli- 
gence to  observe  these  precautions  not  caused 
by  the  plaintiff's  want  of  ordinary  care,  and 
must  see  to  it  that  such  duty  is  fully  per- 
formed, to  avoid  liability  therefor.  The  judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  such  further  proceedings  as  may 
be  necessary  in  accordance  with  this  opinion. 


(18  Or.  470) 

fiosENBURa  et  eU.  v.  Croisan  et  al. 

(Supreme  Court  of  Oregon.    Feb.  11, 1890.) 
Execution  Sale — Redimphon  of  Laiid. 

1.  A  successor  in  interestof  ajud^mentdebtor 
ms;  redeem  after  confirmation  of  the  sale. 

2.  Under  our  statute,  the  right  to  redeem  is 
not  merely  a  privjlege  personal  to  the  debtor,  but 
is  a  right  of  property,  and  subject  to  bargain  and 
sale. 

(Syllabus  by  the  Court.} 

Appeal  from  circuit  court,  Marion  county; 
B.  P.  Boise,  Judge. 

8.  T.  Richardson  and  M.  W.  Hunt,  for  ap- 
pellant. Tilmon  Ford  and  Louis  H.  Tarp- 
ley,  for  respondent. 

Lord,  J.  This  is  a  proceeding  to  compel 
the  execution  of  a  sheriff's  deed.  The  facts 
are  these:  The  plaintiffs  were  purchasers 
at  a  sheriff's  sale  of  the  land  in  controversy, 
and  subsequently  the  sale  was  confirmed,  and 
thereafter  one  Smith  made  a  quitclaim  deed 
of  the  same  to  the  defendant  SkiS,  who 
served  notice  to  redeem  from  plaintiffs,  and 
which  plaintiffs  refused  to  allow;  that,  after 
the  expiration  of  four  months  after  confirma- 
tion of  the  sale,  the  plaintiffs  demanded  a 
sberifC's  deed  from  the  defendant  Croisan,  as 
sheriff,  and  the  said  defendant  refused,  etc. 
The  only  question  presented  by  the  facts, 
which  were  stipulated,  is,  could  the  defend- 
ant Slciff  redeem  the  premises  from  the  plain- 
tiffs as  successor  in  interest  of  said  Smith 
and  the  judgment  debtor?  The  lower  court 
held  in  the  affirmative,  and  the  appeal  is 
to  determine  the  correctness  of  that  hold- 
ing. It  will  be  noted  that  the  conSrmation 
of  the  sale  had  been  made  to  the  plaintiffs  as 
purchasers  beforethe  judgmentdebtor.  Smith, 
transferred  his  right  of  redemption  to  the 
defendant  Skiff,  and  the  contention  of  the 
plaintiffs  is  tliat  the  statute  does  not  author- 
ize a  successor  in  interest  to  redeem  after 
confirmation  of  the  sale.  The  proper  solu- 
tion of  the  question  requires  an  examination 
of  the  provisions  of  our  statutes  in  regard  to 
the  subject,  and  the  purpose  of  them.  It  is 
provided  by  section  800,  Code  Or.,  that  "prop- 
erty sold  subject  to  redemption,  •  •  * 
or  any  part  thereof  separately  sold,  may  be 
redeemed  by  the  followi&g  persons  or  their 
successors  in  interest:  (1)  The  judgment 
debtor  or  bis  successor  in  interest  in  the 
whole  or  any  part  of  the  property  separately 
sold,"  etc.  Section  303  provides  that  "the 
judgment  debtor  or  bis  successor  in  interest 
may  redeem  the  property  at  any  time  prior 


to  the  conSrmation  of  sale,  on  paying  the 
amount  of  the  purchase  money,  with  interest 
at  the  rate  of  ten  per  centum  per  annum," 
etc.  "But,  if  the  judgment  debtor  do  not 
redeem  until  after  confirmation  of  the  sale, 
thereafter  he  shall  redeem  within  four  months 
from  such  order  of  confirmation,  and  not 
otherwise." 

The  construction  g^ven  to  these  by  counsel 
for  plaintiffs  ia  that  the  former  section  is  in- 
tended to  name  the  classes  of  persons  who 
may  redeem,  and  the  latter  the  time  within 
which  each  person  of  that  class  may  redeem ; 
and  that  as  the  last  section  (303)  mentions 
the  judgment  debtor  or  successor  in  interest 
prior  to  the  confirmation  as  one  who  may  re- 
deem, but  wholly  omits  the  successor  in 
interest  after  tbeconfirmation  of  the  sale,  the 
right  to  redeem  belongs  only  to  the  judgment 
debtor,  who  is  expressly  mentioned ;  and  that, 
therefore,  the  time  within  which  the  defend- 
ant Skiff,  as  a  successor  in  interest  of  Smith, 
the  judgment  debtor,  is  entitled  to  redeem,  is 
after  sale,  and  before  confirmation,  but  not 
after  confirmation.  His  argument  is,  as  the 
proceeding  is  statutory,  and  the  right  con- 
ferred statutory,  that  a  person  claiming  the. 
right  to  redeem  must  show,  not  only  that  he 
comes  within  a  class  entitled  to  redeem,  but 
he  must  show  that  he  comes  within  the  time 
limited  by  that  class  to  redeem,  and  unless 
he  does  so,  under  tiie  canons  of  construction, 
the  court  cannot  aid  him  by  intendment  or 
construction,  not  supported  by  the  words  of 
the  statute.  It  is  said  that  the  statutory 
right  to  redeem  Is  not  a  property  right  which 
is  subject  to  bargain  and  sale,  but  a  mere 
privilege  conferred  by  law,  and,  when  a  cer- 
tain class  of  persons  are  enumerated  who  are 
invested  with  the  right  to  redeem,  it  excludes 
all  other  classes  not  named.  Powers  v.  An- 
drews, 84  Ala.  291,  4  South.  Eep.  263.  But 
our  section,  (300,)  in  enumerating  the  classes 
who  may  redeem,  expressly  mentions  the  suc- 
cessor in  interest,  which  plainly  means  and 
recognizes  that  the  statutory  right  to  redeem 
is  a  property  right,  subject  to  sale  and  trans- 
fer like  other  property  rights  derived  from 
law  and  conferred  upon  the  judgment  debtor 
or  his  successor  In  interest,  to  whom  he  may 
transfer  such  right  to  redeem.  In  the  light 
of  the  statute,  the  right  to  redeem  is  regarded 
as  valuable,  and.  In  order  to  give  the  judg- 
ment debtor  the  benefit  of  it,  lie  may  exercise 
such  right  himself,  or  he  may  transfer  it  to 
another  who  becomes  bis  successor  in  inter- 
est, and  entitled  to  exercise  such  rig!)t.  The 
right,  then,  under  our  statute,  is  not  merely 
a  privilege  personal  to  the  judgment  debtor, 
but  a  right  of  property  which  is  the  subject 
of  bargain  and  sale.  It  follows,  on  principle, 
that  so  long  as  the  right  to  redeeui  exists  in 
the  judgment  debtor,  and  his  property  while 
it  so  exists,  it  is  the  subject  of  bargain  and 
sale,  and,  as  tliis  continues  after  confirma- 
tion, he  may  sell  or  assign  it,  and  his  suc- 
cessor in  interest  redeem  the  property.  Nor 
is  there  anything  in  the  statute  in  contradic- 
tion of  it.    There  was  no  need  of  mentioning 
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expressly  the  successor  in  interest,  after  the 
right  to  redeem  was  conferred  upon  liim  and 
authorized;  for  that  indicated  that  such  right 
was  regarded  not  as  a  mere  personal  privi- 
lege, but  a  right  of  property,  and  subject  to 
a  contract  of  bargain  and  sale,  and,  so  long 
as  such  right  to  redeem  exists  in  the  judg- 
ment  debtor,  lie  may  have  a  successor  in  in- 
terest, and,  as  such  right  may  exist  in  him 
after  conflrmation,  it  is  the  subject  of  con- 
tract or  sale,  and  his  successor  in  interest 
may  redeem  after  confirmation,  and  conse- 
quently the  defendant  Sliiff  was  authorized 
to  redeem.  Nor  is  this  result  inconsistent 
with  the  construction  of  these  provisions,  as 
stated  bv  Mr.  Justice  Dgady  in  Lauriat  t. 
Stratton,'  6  Sawy.  348,  11  Fed.  Rep.  107,  in 
which  be  says:  "A  redemption,  then,  by 
either  of  the  successors  in  interest  of  Mary 
R.  Hall,  at  any  time  while  the  property  was 
subject  to  redemption,  whether  before  or  after 
the  conflrmation  of  the  sale,  put  an  end  to 
the  proceeding,  and  thereafter  such  successor 
held  the  property  as  though  no  sale  of  the 
same  had  ever  been  made."  This  view  is  in 
harmony,  too,  with  the  general  impression 
which  has  prevailed  in  the  profession  as  to 
the  interpretation  of  these  provisions,  and  the 
right  of  the  successor  in  interest  to  redeem 
after  conflrmation.  While  it  is  due  to  say 
that  the  counsel  for  the  plaintiffs  presented 
his  point  clearly  and  argued  it  ably,  we  are 
not  prepared,  for  the  reasons  stated,  to  con- 
cur in  his  conclusions,  and  must  therefore 
affirm  the  judgment. 


(23  Or.  20) 

Wood  v.  Lost  Lake  &  C.  Manuf'o  Co. 
tt  al. 

{Supreme  Court  of  Oregon.    Karch  4, 1890.) 

COSI^>RATI0NS  — InSOLVENCT — SAUBT    OF   FbBSI- 
SCIIT. 

1.  A  director  of  a  private  corporation  i«  not 
legally  entitled  to  compensation  for  services  ren- 
dered in  the  performance  of  duties  appertsiniUK  to 
bis  ofBce,  unless  it  is  provided  for  by  a  resolution 
or  by-law  of  the  corporation,  adopted  prior  to  the 
time  of  the  performance  of  the  services;  nor  will 
the  auditing  and  allowance  of  a  claim  for  such 
services  by  the  board  of  directors  of  the  corpora- 
tion render  It  legally  binding  upon  the  corporation, 
in  the  absence  of  proof  of  such  prior  resolution  or 
by-law. 

2.  Where  the  president  of  a  board  of  directors 
of  a  private  corporation  presented  a  claim  for 
salary  to  the  boara,  which  it  allowed,  and  the  cor- 
poration thereafter  made  an  assignment  for  the 
benefit  of  its  creditors,  in  accordance  with  the  stat- 
ute in  such  case  made  and  provided,  and  the 
president  subsequently  presented  to  the  assignee 
of  the  insolvent  corporation  a  qlaim  for  the 
amount  of  salary  so  allowed,  to  which  certain  par- 
ties interested  in  the  insolvent  estate  filed  excep- 
tions, on  the  grounds  that  the  claimant  had  ren- 
dered no  services  as  president,  and  the  matter 
waa  thereupon  tried  by  jury,  and  It  appeared  upon 
such  trial  that  the  by-laws  of  the  corporation  pro- 
vided that  the  salary  of  the  president  and  its  other 
ofl9cers  should  be  fixed  by  the  board  of  directors, 
but  that  no  agreement  had  been  made  or  anvthing 
said  upon  the  subject,  nor  any  action  talienby  the 
corporation  in  regard  thereto  prior  to  the  time  of 
such  allowance  by  the  board,  held,  that  the  claim 
was  not  a  valid  or  binding  obligation  upon  the  cor- 


poration, and  could  not  legally  be  enforced  against 
Its  estate  in  the  hands  of  the  assignee. 
iSyllabui  by  the  Court) 

Appeal  from  a  judgment  of  the  circuit 
court  for  the  county  of  Wasco,  rendered  in  a 
case  of  exceptions  to  the  appellant's  claim 
against  an  insolvent  estate.  The  Lost  Lalie 
&  Columbia  Manufacturing  Company,  a  cor- 
poration organized  under  the  laws  of  tbia 
state,  on  or  about  the  23d  day  of  September, 
1887,  made  a  general  assignment  for  the 
l>eneQt  of  its  creditors.  The  corporation  was 
organized  al>out  tiie  1st  day  of  September, 
1883,  for  the  purposes  of  constructing  and 
maintaining  a  canal  and  flume  for  water- 
power,  and  uf  building  and  operating  a  mill 
tomanufacturelumberat  Hood  River,  Wasco 
county.  It  thereupon  engaged  in  the  enter- 
prise and  business  for  which  it  was  organ- 
ized, and  prosecuted  the  same  until  it  made 
the  assignment,  during  which  time  it  manu- 
factured and  sold  large  quantities  of  lumber 
to  di  vers  parties.  On  the  17th  day  of  Septem- 
ber, 1887,  the  mill  was  accidentally  destroyed 
by  Are,  which  occasioned  the  assignment. 
The  appellant  was  a  stockholder  and  director 
in  the  corporation  during  its  existence,  and 
was  also  the  president  of  its  board  of  direct- 
ors. It  appears  from  the  bill  of  exceptions 
that  on  the  22d  day  of  September,  1887,  the 
board  of  directors  held  a  special  meeting,  at 
which,  among  other  proceedings,  the  follow- 
ing were  had:  "Present,  B.  P.  Card  well,  T. 
A.  Wood,  and  E.  C.  Miller;  T.  A.  Wood  in 
the  chair.  The  president  reported  tluit  infor- 
mation had  been  received  that  on  the  morn- 
ing of  ihe  17th  the  saw-mill  owned  by  this 
company  had  l>pen  destroyed  by  fire.  A  bill 
for  salary  was  presented  by  the  president,  T. 
A.  Wood,  for  •4,800.  On  motion,  the  bill 
was  ordered  paid.  A  bill  for  salary  was  also 
presented  by  the  manager,  £.  C.  Miller,  for 
•400.  On  motion,  the  same  was  ordered 
paid."  That  the  board  then  proceeded  to 
adopt  a  preamble  and  resolutions  to  the  effect 
that,  as  the  corporation  was  indebted  in  a 
sum  exceeding  914,000,  it  bad  not  the  money 
to  pay  the  indebtedness,  and,  as  it  was  de- 
sirous that  the  property  should  be  equally 
divided  among  its  creditors,  that,  therefore, 
the  president  and  secretary  be  and  were  au- 
thorized, empowered,  and  directed  to  make  a 
general  assignment  of  all  its  property  for  the 
benefit  of  its  creditors;  in  pursuance  of 
which,  the  said  assignment  was  made  at  tho 
time  aforesaid  to  one  Joseph  L.  Melrath. 
Tliat  the  said  assignee  duly  qualified  and  en> 
tered  upon  the  discharge  of  bis  trust.  That 
subsequently  the  appellant  presented  a  claim 
against  the  estate  of  tiie  insolvent,  including 
in  the  claim  the  said  $4,800,  which  was  al- 
lowed by  the  assignee.  Thereafter,  however, 
certain  of  the  creditol-s  of  the  estate,  who  had 
presented  claims  against  it,  flied  exceptions 
to  the  appellant's  said  claim,  upon  the  grounds 
that  he  had  not  rendered  any  services  as 
president  of  the  corporation  during  the  time 
for  which  he  had  charged  the  salary  allowed 
by  the  board.    That  the  appellant  filed  an 
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answer  to  the  said  exceptions,  raising  an  is* 
sue  of  fact,  which  was  tried  by  jury. 

It  appeared  on  said  trial  that  the  by-laws 
of  the  corporation  provided  as  follows:  "The 
salaries  of  the  president,  vice-president,  and 
controller  shall  be  fixed  by  the  board  of  di- 
rectors. Those  of  all  subordinate  officers 
shall  be  fixed  by  the  manager,  subject  to  the 
approval  of  the  bofird. "'  And  it  also  appeared 
that  there  was  no  agreement  that  the  ap- 
pellant should  receive  any  salary  for  acting 
as  president,  and  nottiing  was  said  nor  any 
action  taken  by  the  corporation  in  regard 
thereto  prior  to  the  meeting  of  the  directors 
before  referred  to,  and  their  alleged  proceed- 
ings at  that  meeting.  Upon  the  trial  of  the 
said  issue,  the  jnry  returned  a  verdict  that 
the  appellant  had  a  just  and  valid  claim 
against  the  insolvent  corporation  for 
$1,429.91  for  moneys  advanced  and  interest, 
and  for  the  further  sum  of  $800  for  services, 
making  a  total  of  $2,229.91.  On  this  verdict 
the  judgment  appealed  from  was  entered. 

B.  B.  Du/ur,  for  appellant.  J.  H.  Wood- 
ivard,  for  respondent. 

Thayer,  C.  J.,  {<^fter  stating  the  facts  as 
above.)  The  appellant's  counsel  urged  at  the 
hearing  two  points  with  much  force  and  rea- 
son: First,  that  the  board  of  directors  of 
the  insolvent  corporation  having  fixed  and 
allowed  the  appellant's  conpensation  for  serv- 
ices as  president  of  the  board  for  the  time 
charged, — $150  a  month,  fur  the  previous  82 
moQths, — the  allowance  so  made  was  con- 
clusive upon  the  exceptors;  second,  that  the 
uncontroverted  testimony  given  on  the  part 
of  the  appellant  at  the  trial  proved,  as  a  mat- 
ter of  law,  that  he  was  entitled  to  such  al- 
lowance, and  that  it  was  error  on  the  part  of 
the  jury  to  find  thereon  that  he  was  only  en- 
titled to  $800.  I  was  inclined  to  believe, 
when  the  question  was  presented  at  the  argu- 
ment, that  the  allowance  of  the  appellant's 
claim  by  the  board  of  directors,  as  shown  by 
the  proof,  was,  at  least,  prima /octe  evidence 
that  he  was  entitled  to  the  sum  allowed. 
Section  3225,  Ann.  Code,  provides:  "From 
the  first  meeting  of  the  directors  the  powers 
vested  in  the  corporation  are  exercised  by 
them,  or  by  their  officers  or  agents,  under 
their  direction,  except  as  otherwise  specially 
provided  in  this  chapter;"  and  my  first  im- 
pression was  that  an  allowance  so  made 
would  be  regarded  as  correct  and  valid,  un- 
less impeached  for  fraud  or  collusion.  I  find, 
however,  upon  an  examination  of  authorities 
bearing  upon  the  subject,  that  such  an  al- 
lowance on  account  of  past  services  cannot 
leg^ly  be  made,  and  some  of  them  go  so  far 
as  to  hold  that  a  board  of  directors  of  a  cor- 
poration cannot  contract  with  one  of  its  own 
members  for  compensation,  unless  author- 
ized to  do  so  by  the  charter  of  the  c3rpora- 
tion.  In  Association  v.  Stonemetz,  29  Pa. 
St.  534,  the  court,  by  Porter,  J.,  in  the  con- 
cluding part  of  the  opinion  says:  "If  the 
services  of  the  director  become  important  to 
the  corporation,  let  him  resign,  and  enter  its 
v.23p.no.l4— 54 


employment  like  any  other  man.  If  it  be 
proper  that  directors  generally  should  receive- 
compensation,  let  it  be  so  provided  in  the  or- 
ganic act  which  creates  the  body.  Those  who 
commit  their  money  to  its  care  will  then  do 
it  with  their  eyes  open.  Until  this  be  pro- 
vided, there  is  no  reason,  in  law  or  morals, 
for  allowing  their  property  to  be  taken  with- 
out their  knowledge  or  consent."  The  de- 
cision in  this  case  is  very  pronounced  that  a 
resolution  passed  by  a  corporation  after  such 
services  are  rendered  is  without  considera- 
tion, and  imposes  no  obligation  on  the  cor- 
poration which  can  be  enforced  by  action. 
So,  also,  is  the  decision  in  Kilpatrick  v.  Bridge 
Co.,  49  Pa.  St.  118.  Both  these  decisions 
bold  that  corporations  are  not  liable  for  serv- 
ices performed  by  their  officers,  unless  ren-^ 
dered  in  accordance  with  an  express  contract 
for  compensation  entered  into  prior  to  such 
performance.  The  same  principle  was  alsa 
adhered  to  in  Cheeney  v.  Railway  Co.,  68 
111.  570.  In  the  latter  case  a  director  in-a 
railway  corporation  was  appointed  a  mem- 
ber of  the  executive  committee  thereof,  and 
acted  as  such  for  a  length  of  time;  he  was 
also  appointed  an  agent  of  the  company  to 
transact  other  of  its  affairs.  He  charged  for 
his  services  in  both  cases,  and  presented  a 
claim  therefor  to  the  company  amounting  to- 
$4,000,  which  was  audited  by  its  executive- 
committee,  and  the  board  of  directors  of  the- 
corporation,  at  a  meeting  subsequently  held 
by  them,  appropriated  $25,000  to  pay  this 
claim  and  certain  other  ones.  The  court,  in; 
an  action  to  enforce  tbe  payment  of  the  said 
claim,  held  that  the  claimant  was  not  enti> 
tied  to  recover  for  the  services  rendered  by 
him  for  the  company  as  director;  that,  in  or- 
der to  entitle  him  to  recover  compensation 
for  such  services,  it  must  have  been  provided 
for  and  fixed  in  the  by-laws,  or  by  resolution 
of  the  directors  spread  upon  the  minutes  of 
their  proceedings  before  the  services  were- 
rendered.  The  court,  however,  held  that  the  ^ 
claimant  was  entitled  to  recover  for  services 
rendered  for  the  company  which  did  not  per- 
tain to  his  duty  as  such  director.  This  doc- 
trine was  recognized  as  the  law  and  main- 
tained in  Graves  v.  Mining  Co.,  decided  by 
the  supreme  court  of  California,  and  reported 
in  22  Pac.  Rep.  665.  From  these,  and  a  great 
many  other  authorities  which  might  be  cited, 
it  Is  evidently  a  settled  rule  of  law  that  a  di- 
rector in  a  corporation  acquires  no  legal  claim 
against  it  for  services  performed  by  him  in 
the  discharge  of  duties  pertaining  to  the  of- 
fice or  trust,  unless  a  compensation  therefor 
was  fixed  by  a  resolution  or  by-laws  of  the 
corporation  prior  to  the  performance  of  the- 
services,  and  that  the  auditing  and  approval 
of  such  a  claim  by  the  auditing  officers  of  the 
corporation  does  not  impart  to  it  legal  valid- 
ity. If,  however,  services  are  performed  by 
such  director  for  the  corporation  at  its  in- 
stance and  request,  in  regard  to  matters  out- 
side of  the  duties  devolving  upon  him  by 
virtue  of  his  office  or  trust,  then  he  is  entitled 
to  claim  compensation  therefor  upon  a  qvian- 
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turn  meruit,  although  none  had  been  fixed 
by  the  corporation  prior  to  the  perlormance 
thereof.  The  appellant  in  this  case,  there- 
fore, had  no  standing  in  court  without  prov- 
ing that  the  compensation  for  the  services 
claimed  by  him  had  been  fixed  by  the  0017)0- 
ration  in  the  manner  indicated  before  they 
were  rendered,  or  that  said  services  were  not 
germane  to  the  duties  of  his  position  of  trust, 
and  that  he  was  directed  by  the  corporation 
to  perform  them.  Otherwise  no  legal  obli- 
gation can  be  established  against  the  corpo- 
ration, although  the  services  vrere  rendered 
in  the  expectation  of  a  remuneration  there- 
for. Railroad  Co.  v.  Eetchum,  27  Conn.  170. 
According  to  this  view,  which  seems  to  be 
sustained  by  an  overwhelming  weight  of  au- 
thorities, the  appellant  had  no  legal  right  to 
demand  the  $4,b00  for  salary  as  president  of 
the  bourd  of  directors,  notwithstanding  his 
claim  therefor  iiad  been  approved  by  the 
board.  It  is  unnecessary,  therefore,  to  con- 
sider the  second  question  presented  by  the 
appellant's  counsel,  which  is  above  set  out, 
nor  the  instruction  of  the  court  as  to  the 
right  of  the  jury  to  inquire  into  the  merits 
of  the  appellant's  claim.  The  Instruction, 
under  the  strict  rules  of  law,  was  more  fa- 
vorable to  the  appellant  than  the  court  was 
authorized  to  give.  The  appellant  may  have 
been  justly  entitled  in  morals  to  the  salary 
claimed,  but,  unfortunately  for  him,  the  law 
does  not  recognize  his  claim  therefor  as  a  le- 
gal obligation.  The  services  for  wiiich  the 
appellant  claimed  compensation  were  a  part 
of  the  duties  of  his  office,  and  compensation 
therefor,  not  having  been  iixed  as  suggested, 
cannot  be  enforced.  'I'he  judgment  appealed 
from  must,  for  the  reasons  mentioned,  be 
atflrmed. 


(19  Or.  97) 

JANEWAY  e.  HOLSTON. 

(Sttpreme  Cowt  of  Oregon.    April  81, 1890.) 

Appbai^— Record — Bill  op  Exceptions. 
The  Btenoerapbio  notes  taken  at  the  trial  of 
a  cause,  transcribed  in  full,  and  copied  in  the  rec- 
on),  and  signed  by  the  trial  judge,  to  which  are 
prefixed  a  statement  calling  it  a  "bill  of  excep- 
tions, "  and  the  further  statement  that "  the  follow- 
ing exceptions  will  lie  relied  upon  by  the  defend- 
ant, "  followed  by  a  reference  to  the  testimony  of 
sundry  witnesses,  giving  the  page,  all  the  cross- 
examination  of  a  certain  witness  on  a  particular 
subject,  all  the  testimony  introduced  on  the  part 
of  the  defendant,  charge  of  the  court  to  the  jury, 

fiving  pages  and  certain  lines,  do  not  constitute  a 
ill  of  exceptions,  or  present  anything  for  review 
on  appeal. 
(Sylltxbus  by  the  Court.') 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

W.  H.  Adams,  Grant  ifanguam,  and  Bd. 
Mendenhall,  for  appellant.  Olarin  <6  Oil' 
bert,  for  respondent. 

Stbaham,  J.  This  is  an  action  for  mali- 
cious prosecution,  in  which  the  plaintiff  re- 
covered a  judgment  for  $200  damages,  from 
which  the  defendant  appeals.  The  complaint 
states  a  cause  of  action,  and  the  verdict  and 


judgment  are  in  due  form;  but  the  appellant 
seeks  a  reversal  on  the  ground  of  alleged  er- 
rors accruing  at  the  trial.  For  these,  our 
attention  is  invited  to  an  alleged  bill  of  ex- 
ceptions. Tills  paper  consists  of  the  steno- 
graphic report  of  the  entire  trial,  prefixed  to 
which  is  the  following,  after  entitling  the 
cause: 

"bill  of  exceptions. 
"The  following  constitutes  the  bill  of  ex- 
ceptions in  the  above-entitled  case,  and  the 
following  exceptions  will  be  relied  upon  by 
the  defendant,  to-wit:' 

"Testimony  of  .1.  T.  Smith,  page  20  'a.' 
"  A.  T.  Howarth,    "     22  « a.' 
"  "  A.  M.  Hoskins,    "     24 'a.' 

"  "  Wm.  McCoUum.  "     26  '  a.' 

"  "  George  Aboret,    "     29  <  a.' 

"  "  Clias.  Moore.        «     80 'a.' 

"B.  Janeway,  "  12 'a.' 
"Pages  10,  11.  12.  All  of  cross-examina- 
tion as  to  what  witness  was  worth  when  he 
signed  bail-l)ond.  All  of  the  testimony  in- 
troduced on  the  part  of  the  defendant. 
Charges  of  the  court  to  the  jury,  page 64 '  a,' 
•b,'  'c,'  'd.'" 

The  reporter's  notes  contain  ample  mate- 
rial from  which  a  bill  of  exceptions  might 
have  been  constructed,  but  the  wildest  liber- 
ty in  the  use  of  language  cannot  torture  this 
writing  into  one.  Section  230,  Hill's  Code. 
defines  an  exception,  and  section  231  points 
out  the  method  of  making  the  same  a  part 
of  the  record  so  as  to  make  the  same  review- 
able in  this  court;  and  we  have  several  tijnes 
endeavored  to  point  out  the  necessity  of  ob- 
serving these  provisions  of  the  Code  in  the 
preparation  of  a  case  on  appeal  to  this  court. 
If  these  provisions  of  law  be  utterly  disre- 
garded, there  is  nothing  presented  which  we 
can  properly  examine.  It  is  true,  we  might 
labor  through  this  voluminous  roll  of  manu- 
script, and  we  might,  possibly,  find  some- 
thing which  we  might  conceive  tx>  be  errone- 
ous; but  it  is  not  covered  nor  pointed  oat  by 
a  particular  and  specific  exception,  and  so 
separated  from  other  matter  that  its  identity 
can  be  known.  Katber  than  to  undertake  to 
further  define  and  point  out  the  proper  form 
of  a  bill  of  exceptions,  we  prefer  to  refer  to 
precedents,  a  number  of  which  may  be  found 
in  sections  1141,  1142,  et  seq...  Green.  PL  3c 
Fr.  under  the  Code.  Any  standard  work  on 
Code  practice  will  furnish  substantially  the 
same  forms.  There  being  no  questions  pre- 
sented by  the  record  for  review  on  this  ap- 
peal, the  judgment  of  the  court  below  most 
be  affirmed. 


(19  Or.  m> 

LuFEB  V.  Webts  et  al. 
(Supreme  Court  of  Oregon.    April  14, 1890.) 

Wills — ^Eiecutiok— Evidence — Probate. 

1.  Under  the  statute  of  Oregon,  every  will,  in 
order  to  be  effective,  is  required  to  be  in  writing, 
signed  by  the  testator,  or  by  some  other  person 
under  bis  direction,  in  his  presence,  and  attested 
by  two  or  more  competent  witnesses  subscribing 
their  names  to  the  wUl  in  the  presence  of  the  tes- 
tator. 
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S.  And,  in  order  to  admit  the  will  to  probate, 
it  must  be  proven  to  hare  been  so  signed  and  at- 
tested, and  that  tbe  testator,  in  the  c:ase  of  the  dis- 
posal of  goods  and  chattels,  was  over  the  age  of  18 
years,  and,  in  the  case  of  the  disposal  of  real  prop- 
erty, was  of  21  years  of  age  and  upwards,  and  was 
of  sound  mind. 

3.  To  prove  the  execution  of  the  will,  it  must 
be  shown  that  the  witnesses  who  subscribed  their 
names  to  it  did  so  at  the  request  of  the  testator; 
that  they  saw  him  sign  it,  heard  him  aclcnowiedge 
it,  or  observed  acts  which  unmistakably  indicated 
that  he  had  signed  it. 

4.  The  acKnowledgment,  however,  cannot  be 
inferred  from  mere  silenoe.    Lobd,  J.,  dissenting. 

5.  The  proof  of  a  will  should  not  fail  because 
the  testimony  of  the  subscribing  witnesses  thereto 
is  insufficient  to  establish  its  execution,  provided 
it  can  be  proven  by  other  competent  evidence  or 
by  circumstances  clearly  indicating  its  execution ; 
but,  where  such  proof  is  not  made,  courts  have  no 
more  authority  to  adjudge  the  will  effective  than 
tbey  would  have  to  attempt  to  enforce  an  oral  ex- 
pression of  a  party  regarding  thedisposition  which 
shonld  be  made  of  his  property  at  hia  death. 

{Syllabua  by  the  Court. 

Appeal  from  a  decree  of  tbe  circuit  court 
for  the  county  of  Linn  reversing  a  decree  of 
the  county  court  of  said  county  rendered  in 
a  matter  of  probate  of  the  alleged  will  of  Mar- 
tin Werts.  deceased.  The  said  Martin  Werts 
died  in  said  county  of  Linn  on  tbe  30th  day 
of  September,  1888.  The  deceased  at  the 
time  of  his  death,  whs  an  inhabitant  of  said 
county,  and  left  real  and  personal  property 
owned  and  possessed  by  him  in  his  life-time, 
and  left  an  instrument  of  writing,  in  the  form 
of  a  will  and  testament,  which  purported  to 
dispose  of  said  property.  On  the  15th  day 
of  October,  1888,  the  said  instrument  of  writ- 
ing, by  order  of  the  said  county  court,  was 
admitted  to  probate,  in  the  common  form,  as 
the  last  wUl  and  testament  of  tbe  deceased. 
Thereafter,  and  on  the  3d  day  of  November, 
1888,  tbe  appellant,  Sarah  L.  Luper,  filed  in 
said  county  court  a  petition  to  vacate  the  or- 
der admitting  said  will  to  probate,  alleging 
in  her  said  petition  that  site  was  the  daughter 
and  only  heir  at  law  of  tbe  deceased,  except 
tbe  widow  of  deceased,  Mary  Werts,  and  that 
the  pretended  will  was  void  in  that  the  tes- 
tator did  not  make,  sign,  or  declare,  in  the 
presence  of  the  witnesses  to  said  instrument, 
that  the  same  was  his  last  will  and  testament, 
nor  was  the  same  attested  by  such  witnesses; 
that  the  said  testator  was  not,  at  the  time  of 
signing  said  instrument,  of  sound  mind  and 
memory;  and  that  he  was  induced  to  sign  the 
same  by  undue  inHuence  ex6rted  over  him  by 
said  Mary  Werts  and  others  named  as  legatees 
and  devisees  therein.  An  answer  was  Bled 
to  tbe  said  petition  by  the  respondents,  the 
administrators  with  the  will  annexed  of  the 
deceased,  denying  tbe  allegations  thereof  as 
to  the  unsoundness  of  mind  and  memory  of 
tbe  deceased,  as  to  the  undue  influence,  and 
as  to  tbe  will  not  liaving  been  properly  at- 
tested by  the  witnesses.  A  large  amount  of 
testimony  was  taken  on  both  sides  bearing 
upon  the  said  issues,  and  upon  which  the  said 
county  court  decreed  that  tbe  said  order  ad- 
mitting the  will  to  probate  be  revoked  and 
the  said  will  set  aside,  upon  tlie  ground  that 


tbe  siime  had  not  been  duly  attested;  from 
which  decree  the  respondents  took  an  appeal 
to  tbe  said  circuit  court,  where  the  matter 
was  again  lieard,  and  a  decree  rendered  re- 
versing the  decision  of  the  county  court,  and 
determining  that  the  said  instrument  of  writ- 
ing was  a  valid  wiil  of  the  said  testator,  and 
duly  executed  as  si.jli.  From  which  decree 
the  appeal  herein  was  taken. 

/.  K.  Weatherford  and  W.  R.  Bilyeu,  for 
appellant.  Hewitt  &  Irvine  and  Chas,  E. 
Wolverton,  for  respondents. 

Thater,  0.  J.,  (c^fter  stating  the  facts  as 
above.)  It  appears  from  the  allegHtions  and 
proofs  herein  that  Martin  Werts  and  Mary 
Werts  were  husband  and  wife;  that  at  the 
time  of  their  marriage  said  Martin  was  a 
bachelor,  and  said  Mwry  a  widow, — had  been 
the  wife  of  one  Smith,  by  whom  she  had  sev- 
eral children  then  living;  that  after  the  mar- 
riage said  Martin  became  the  head  of  the  fam- 
ily, and  nurtured  and  supported  the  said 
children  during  their  minority;  that  he  and 
the  said  Mary  had.  as  the  fruit  of  their  mar- 
riage, a  daughter,  the  said  Sarah  L.  Luper, 
appellant  herein;  that,  after  the  said  Martin 
Werts  arrived  at  the  age  of  about  70  years, 
and  became  enfeebled  in  health,  he  conceived 
the  idea  of  making  a  will  disposing  of  bis 
property,  which  consisted  mainly  of  a  tract 
of  land  in  the  town  of  Tangent,  Linn  county, 
and  employed  one  J.  J.  Beard,  a  resident  of 
said  place,  who  was  supposed  to  have  some 
skill  as  a  scrivener,  to  prepare  it  for  him; 
that  the  said  Beard  subsequently  prepared  a 
writing  to  which  the  said  Martin  Werts,  on 
the  17th  day  of  July,  1888,  subscribed  his 
mark,  and  which  was  also  subscribed  by  M. 
Peyser  and  said  Beard  as  witnesses.  The  said 
instrument  is  as  follows: 

"This  my  last  will  and  testament.  I  give 
to  my  wife  all  of  my  farm  and  appurtenances, 
also  my  houses  and  lots  in  Tangent,  during 
her  natural  life,  also  all  the  personal  property 
she  can  dispose  of  at  her  will;  and  at  her 
death  the  farm  shall  be  divided  as  follows: 
That  part  of  my  farm  lying  north  of  the  coun- 
ty road  running  through  my  farm  shall  be 
divided  equally  north  and  south.  I  give  to 
Sarah  Luper,  my  daughter,  the  east  half  of 
said  land,  containing  (82)  eighty-two  acres, 
more  or  less,  and  the  west  iialf  I  give  to  Mary 
E.  Simpson,  tlie  wife  of  J.  H.  Simpson;  and 
all  of  the  farm  lying  south  of  said  county 
road  I  give  to  my  granddaughter  Mjtry  Smith, 
also  give  my  organ  to  Mary  Smith.  I  also 
give  my  house  and  lots  in  Tangent,  at  the 
death  of  my  wife,  Mary  Werts,  to  Lucinda 
Smith,  the  wife  of  L.  F.  Smith.  I  mime  and 
request  E.  L.  Bryan  to  be  the  executor  of  this 
will. 

his 
"Mahtin    X    Werts. 
mark. 

"Witness:    M.  Peyser,  J.  J.  Beard. 

"Dated  this  17th  day  of  July,  1888." 

The  said  Sarah  L.  Luper  mentioned  in  said 
writing  was  the  daughter  of  the  said  Mar- 
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tin  Werts;  the  said  Mary  E.  Simpson,  a 
daugliterof  his  wife  by  the  former  marriage ; 
the  said  Mary  Smith,  a  granddaugliter  of  bis 
wife,  a  diiugliter  of  her  son,  by  the  former 
marriage;  and  the  said  L.  F.  Smith,  husband 
of  the  said  Lucinda  Smith,  was  a  son  of  the 
wife  by  her  former  marriage.  Mary  Smith,  the 
granddaughter,  had  resided  with  Martin 
Werts  from  the  time  she  was  six  months  old, 
and  had  been  reared  by  him  and  his  wife  as 
their  child. 

That  the  said  Martin  Werts,  at  the  time 
he  executed  the  said  writing,  was  competent 
to  make  a  will,  I  think,  was  established  by 
the  evidence  beyond  a  question.  He  was 
able  to  comprehend  the  condition  of  his  prop- 
erty, his  relations  to  the  persons  who  were, 
should,  or  might  have  been,  the  objects  of 
bis  bounty,  and  the  scope  and  bearings  of  the 
provisions  of  the  writing  he  intended  as  his 
will,  which  was  held  by  this  court  in  Chris- 
man  V.  Clirisman,  16  Or.  127,  18  Pac.  Uep. 
6,  to  be*  suflScient  evidence  of  testamentary 
capacity.  Nor  do  I  think  that  tiie  evidence 
in  the  case  was  sufflcient  to  warrant  the  pre- 
sumption tliat  undue  intiuence  was  exercised 
over  the  said  Werts  in  regard  to  the  disposi- 
tion whicli  he  should  make  of  his  property  in 
view  of  death,  or  which  induced  him  to  exe- 
cute the  said  writing  iie  intended  a»  his  will. 
Nor  do  I  discover  from  the  provisions  of  tlia 
writing  any  evidences  that  the  signer  of  it 
was  actuated  by  a  spirit  of  bias  or  prejudice 
against  any  one  who  might  be  expected  to  be 
the  recipient  of  his  bounty,  or  in  favor  of 
any  one  upon  whom  lie  sought  to  bestow  it. 
His  bequest  to  his  wifeof  his  realpropertydui- 
ing  her  natural  life,  and  all  theperaonal  prop- 
erty absolutely,  was,  under  the  circumstances, 
ajustand  wholesome  provision,  and  displayed 
wisdom  and  forethought.  She  was  an  old  lady, 
and  was  entitled  tosecurity  against  want  and 
dependence,  and  to  that  attention  which  the 
possession  of  property  commands.  'VVhy 
he  attempted  to  bequeath  to  Mary  £.  Simp- 
son a  part  of  his  farm,  or  to  Lucinda  Smith 
the  house  and  lots  in  Tangent,  does  not  ap- 
pear; but  it  certainly  was  not  strange  or 
anomalous,  under  the  circumstances  of  their 
relations.  And  the  bequest  to  Mary  Smith, 
a  cliild  be  had  raised  from  an  infant,  and 
who  WHS  stil!  of  a  tender  age,  requiring  pro- 
visions for  her  support  and  maintenance,  was 
very  natural  and  proper.  The  appellant,  it 
is  true,  was  his  own  child,  and  it  would  or- 
dinarily be  expected  that  he  would  bestow 
the  main  part  of  his  property  upon  her;  but 
he  was  under  no  legal  or  moral  obligation  to 
do  so.  She  had  a  husband,  and  her  father 
may  have  considered  that  her  pecuniary  cir- 
cumstances were  already  adaquate  to  her  con- 
dition in  life.  Children  have  no  vested  rights 
in  the  property  of  their  father  while  he  is  liv- 
ing, or  any  interest  in  it  beyond  a  bare  ex- 
pectancy, the  realization  of  which  depends  en- 
tirely upon  his  will;  and,  if  he  were  to  dis- 
inherit them,  it  would  not  affect  the  validity 
of  his  will,  except  as  it  evinced  an  unnatural 
feeling  which,  if  proved  to  have  been  en- 


gendered by  some  designing  party,  might  be 
evidence  of  undue  influence. 

The  more  serious  question  iu  the  case  is, 
whether  the  said  writing  was  executed  with 
the  formality  wliicli  tlie  law  requires  in  the 
execution  of  wills.     The  statute  of  this  state 
(section  3069,  Ann.  Laws)  provides:  "Every 
will  shall  be  in  writing,  signed  by  the  testator, 
or  by  some  otlier  person  under  his  direction,  in 
his  presence,  and  shall  be  attested  by  two  or 
more  competent  witnesses  subscribing  their 
names  to  the  will  in  the  presence  of  the  tes- 
tator."    And  it  was  held  by  this  court  in 
Hubbard  v.  Hubbard,  7  Or.  42,  that  "  where 
a  will  has  been  probated  in  common  form, 
and  the  validity  of  the  will  is  attacked  by  a 
direct  proceeding,  it  lies  upon  the  person  seek- 
ing to  maintain  the  validity  of  the  will  tore- 
probate  the  same  by  original  proof,  in  the 
same  manner  as  if  no  probate  thereof  had 
been  had,  except  as  to  such  matters  as  are 
admitted  by  the  pleading.    In  every  such 
proceeding  the  onus  probandi  is  upon  the 
party  propounding  the  will."     This  seems  to 
be  regarded  as  the  proper  rule  upon  the  sub- 
ject, and  1  believe  it  to-  be  correct  in  princi- 
ple.   The  formal  probate  having  been  made 
ex  parte,  is  not  considered  of  any  importance 
when  the  validity  of  the  will  is  attacked  by 
a  direct  proceeding.    The  practice,  however, 
in  such  cases,  would  be  very  much  simplified 
if  the  legislature  were  to  require  the  probate 
court,  when  a  petition  for  the  probate  of  a 
will  was  filed,  to  issue  a  citation,  to  be  served 
upon  the  parties  interested  iu  the  estate,  to 
show  cause  why  the  will  should  not  be  ad- 
mitted   to  probate,  and    have  any  contest 
which  might  be  made  against  it  determined 
upon  the  return  of  the  citation.     In  the  lat- 
ter case  the  burden  of  proof  to  show  that  the 
will  offered  for  probate  was  executed  accord- 
ing to  law  would  be  upon  the  proponent;  ami 
the  court,  in  Hubbard  v  Hubbard,  supra, 
seems  to  have  concluded  that  the  same  rnle 
woald  obtain   upon  a  direct  attack  of  the 
validity  of  the  will  after  a  formal   probate 
thereof  had  been  had,  which  seems  to  me  to 
have  been  a  reasonable  conclusion.     The  de- 
termination, therefore,  that  the  said  paper 
signed  by  the  decedent,  and  evidently  In- 
tended as  his  last  will  and  testament,  was  ex- 
ecuted in  conformity  with  the  requirements 
of  the  section  of  the  statute  above  set  out, 
must    depend    upon  the  suiflciency  of  the 
evidence  given  u^on  the  part  of  the  propo- 
nents to  establish  the  fact.    The  legislature, 
for  obvious  reasons,  required  the  observance 
of  certain  forms  la  the  execution  of  a  will. 
It  requires  that  the  will  shall  be  attested  by 
two  or  more  competent  witnesses  subscribing 
their  names  to   it.     The  said    paper   was 
signed  by  two  persons  who  were  competent  to 
be  witnesses;  but  whether  they  attested  it  as 
required  by  the  statute  is  the  question  to  be 
solved  under  the  evidence  given,  and  facts 
and  circumstances  surrounding  the  transac- 
tion.   Proof  of  the  attestation  does  not  alone 
depend  upon  the  testimony  of  the  subscrib- 
ing witnesses  to  the  will.    The  latter  mi^ 


Digitized  by 


Google 


Or.) 


LUPEB  V.  WEBTS. 


85S 


have  both  died,  still  the  proof  could  properly 
be  made.  In  the  latter  case,  proof  that  their 
signatures  to  the  will  was  in  their  own  hand- 
writing would  probably  be  sufficient,  but  in 
this  case  the  proponents  have  attempted  to  es- 
tablish proof  of  the  attestation  by  the  testi- 
mony of  the  subscribing  witnesses  and  that  of 
others. 

The  testimony  upon  that  point  is  substan- 
tially as  follows:  J.  J.  Beard,  one  of  the  sub- 
scribing witnesses,  in  answer  to  interrogato- 
ries propounded  to  him,  testified  that  he  was 
44  years  old,  resided  at  Tangent,  and  was  a 
railroad  agent ;  that  he  had  resided  there  si  nee 
1873;  that  be  was  acquainted  with  Martin 
Werts  in  his  life-time, — had  been  acquainted 
with  him  12  or  13  years;  that  he  transacted 
business  for  him, — made  out  a  deed,  ac- 
knowledged a  mortgage,  and  wrote  out  a  will 
for  him;  that  the  will  was  made  July  17, 
1888,  at  the  request  of  Werts,  who  told  him 
what  provisions  to  make  in  the  will  at  the 
time  it  was  made,  the  names  of  the  legatees 
mentioned  in  the  will,  and  all  the  terms  there- 
of. "Question.  Did  he  seem  to  comprehend 
at  that  time  what  property  he  had?  Answer. 
He  named  over  wliat  is  mentioned  in  the  will. 
Q.  State  whether  he  seemed  to  know  and 
comprehend  the  names  of  the  heirs,  and  those 
dependent  on  his  bounty?  A.  He  named 
over  all  that  are  mentioned  in  the  will.  Q. 
Where  was  the  will  written?  A.  At  my  of- 
fice at  Tangent,  Linn  county.  Or.  Q.  Where 
was  it  signed?  A.  At  the  same  time.  Q. 
State  how  it  was  signed.  A.  Mr.  Werts 
signed  it  by  a  mark.  Q.  What  kind  of  a 
mark,  and  who  made  the  mark?  A.  It  was 
a  mark  made  with  a  pen  and  ink, — a  cross. 
I  made  the  mark  while  Mr.  Werts  had  hold 
of  the  end  of  the  pen.  Q.  Who  wrote  the 
name  at  the  bottom,  'Mabtin  Werts,'  and 
the  words  ■  his  mark,'  above  and  below  the 
cross?  A.  I  did.  Q.  At  whose  request?  A. 
Well,  I  don't  know  whether  he  requested  me 
to  write  it  or  not.  1  don't  think  he  did.  I 
asked  him  if  he  could  sign  it,  and  he  said: 
•No,  be  couldn't  write.'  I  wrote  his  name, 
and  asked  him  to  .make  bis  mark.  Q.  Did 
you  know  whether  it  was  his  desire  to  have 
you  write  his  name  for  him,  or  not?  A.  I  do 
not  know  whether  it  was  or  not,  but  presume 
It  Wits.  Q.  State  whether  he  knew  you  wrote 
it,  and  assented  to  your  writing  it.  A.  I  told 
him  I  wrote  iC.  Don't  know  that  he  made  any 
remark.  Don't  know  that  he  said  anything  at 
all.  Q.  He  made  his  mark,  as  you  have  de- 
scribed, after  the  will  was  written  ?  -  A.  Tes, 
air.  Q.  State  whether  the  will  was  read  to 
him  or  not.  A.  Yes,  sir;  it  was.  Q.  Be- 
fore or  after  he  signed  it?  A.  Before  he 
signed  it.  Q.  State  whether  or  not  he  was 
satisfied  with  the  provisions  contained  in  it 
when  it  was  read  to  him.  A.  He  did  not 
say  whether  he  was  or  not.  Q.  What  did  he 
say  when  you  read  it  [the  will]  to  him?  A. 
I  read  it  to  him,  and  asked  him  if  that  was 
right,  and  lie  said:  *  That  is  the  way  mother 
said  to  do  it.'  Q.  He  understood,  then,  ful- 
ly, what  was  in  the  will  at  the  time  he  signed 


it?  A.  I  read  the  will  to  him.  Q.  Who  are 
the  witnesses  to  the  will?  A.  M.  Peyser  and 
J.  J.  Beard.  Q.  .7.  J.  Beard  is  yourself,  isn't 
he?  A.  Yes,  sir.  Q.  How  did  you  come  to 
sign  as  a  witness?  A.  There  was  no  one  eiloi 
there  to  sign  it  except  me  and  Mr.  Peyser, 
that  I  knew  of  at  the  time.  Q.  Well,  you 
can  state  how  you  came  to  sign  it  as  a  wit- 
ness, and  why  you  signed  it  as  a  witness,  A. 
I  knew  it  was  necessary  to  have  two  witness- 
es to  it,  and  there  was  no  one  else  there  to 
witness  it,  that  I  was  aware  of,  at  the  time, 
except  Mr.  Peyser  and  myself.  Q.  State 
whether  you  signed  it  as  a  witness  in  the 
presence  of  Mr.  Werts.  A.  Yes,  sir.  Q. 
State  how  Mr.  Peyser  catne  to  sign  it  as  a 
witness.  A.  I  asked  him  to.  Q.  How  did 
you  come  to  ask  him  to  sign  it?  A.  I  want- 
ed another  witness  to  it,  and  he  was  the  only 
man  there,  and  I  asked  him.  Q.  Did  Mr. 
Werts  hear  you  ask  him?  A.  I  do  not  know 
that  he  did.  I  went  out  of  the  room  to  get 
Mr.  Peyser.  He  was  out  on  the  front  porch, 
and  I  stepped  out.  He  might  have  heard  me. 
Q.  What  knowledge  did  Mr.  Werts  have  that 
you  were  about  to  get  or  were  getting  anoth- 
er witness  at  the  time  you  went  to  get  Mr. 
Peyser,  or  before  going?  A.  I  presume  I 
told  him  I  was  going  to  call  another  witness. 
Q.  How  far  did  you  find  Mr.  Peyser  from 
where  you  were  writing  the  will?  A.  About 
forty  feet.  Q.  How  lung  had  Mr.  Peyser  been 
there?  A.  Probably lOor  15 minutes.  Could 
not  say,  positively.  Q.  Could  he  have  heard 
what  you  were  saying  to  Mr.  Werts?  A.  He 
might  have  heard  part  of  it.  Don't  know 
that  he  did.  Guuld  if  he  had  been  listening 
to  bear  me  read  the  will.  Q.  What  did  you 
say  to  Mr.  Peyser  when  you  got  him  to  wit- 
ness the  will'?  A.  I  asked  him  to  come  in 
and  sign  this  as  a  witness.  Q.  State  what 
was  said  when  he  signed  it.  A.  I  believe  he 
asked  if  it  was  a  note,  and  I  said,  'No;'  and 
he  said  it  would  not  make  it  any  better  by 
his  name  being  on  it  than  it  was.  I  believe 
that  was  all  that  was  said.  Q.  Did  Peyser 
know  what  he  was  signing,  and  the  capacity 
in  which  he  was  signing,  when  he  signed  it 
as  a  witness?  A.  He  knew  the  capacity  in 
which  he  was  signing.  Don't  know  wheth- 
er he  knew  it  was  a  will  or  not,  but  presume 
he  did.  Couldn't  say,  positive.  Q.  Why 
did  you  presume  that  he  knew  it  was  a  will? 
A.  Well,  he  could  have  heard  me  reading  it, 
if  he  bad  been  listening,  and  ought  to  have 
known  what  it  was,  if  be  heard  it.  Q.  How 
long  after  you  signed  it  until  you  called  Pey- 
ser to  sign  it?  A.  I  called  Mr.  Peyser  to  sign 
it  before  I  signed  it  at  all.  Q.  State  whether 
Mr.  Peyser  looked  at  the  instrument  and  saw 
the  manner  in  which  Mr.  Werts  had  signed 
the  paper,  A.  I  don't  know  whether  be  did 
or  nut.  I  called  him  in,  and  he  sat  down  and 
signed  the  paper.  Q.  Did  he  sign  after  Mr. 
Werts  had  made  his  mark?  A.  Yes,  sir.  Q. 
Was  he  acquainted  with  Mr.  Wertz,  do  you 
know?  A.  Do  not  think  be  was.  Do  not 
know,  but  do  not  think  he  was.  Q.  How 
long  did  Peyser  remain  in  the  room?    A.  I 
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think  he  got  up  and  went  right  out  as  soon 
as  be  signed  his  name.  It  was  a  very  small 
room,  and  there  wasn't  room  for  so  many  in 
there.  Q.  Before  or  after  you  signed  it  as  a 
witness?  A.  I  think  he  stepped  right  out  of 
the  door,  and  I  sat  right  down  and  signed  it. 
lie  wouldn't  have  to  step  but  a  couple  of 
feet.  Q.  Did  Peyser  know  that  you  were 
signing,  also,  as  a  witness?  A.  I  do  not  know 
whether  he  did  or  not.  Q.  How  long  after 
that  did  old  man  Werts  leave  tlie  office?  A. 
Well,  right  away.  He  got  up  in  a  very  few 
minutes.  He  went  out,  I  think.  He  and 
Mr.  Peyser  went  out  into  the  front  part  of 
the  store  together.  Q.  What  directions  did 
Mr.  Werts  give  yon  regarding  the  will  after 
it  was  executed?  A.  After  he  had  gone  out 
into  the  front  room,  I  took  the  will,  and 
asked  him  what  I  should  do  with  it.  He  told 
me  to  keep  it,  and  read  it  after  he  was  dead. 
I  asked  him  if  I  hadn't  better  give  it  to  Mr. 
Bryan,  and  be  said  it  didn't  make  any  differ- 
ence, and  that  I  had  just  as  well  keep  it.  Q. 
Was  Peyser  present  at  this  con  versation  ?  A. 
I  believe  he  was  in  the  store.  Yes,  sir.  Q. 
(Here  a  paper  was  handed  the  witness,  and 
be  was  asked:)  Is  that  the  will  of  Martin 
Werts,  executed  at  the  time  referred  to  by 
you  heretofore  in  this  deposition?  A.  This 
is  the  will  that  I  wrote  at  the  request  of  Mar- 
tin Werts.  "  The  witness  further  teslitied 
that  he  made  the  proof  upon  which  the  will 
was  formally  admitted  to  probate;  that  all 
the  facts  stated  in  the  affidavit  of  proof,  ex- 
cept the  part  thereof  wherein  it  is  staled 
"that  he  then  and  there  declared  his  will  to 
l>e  the  same  as  stated  in  his  last  will  and  tes- 
tament," were  true. 

Mr.  Peyser,  the  other  witness  to  the  will, 
testified  that  he  was  48  years  of  age.  His 
residence  was  Albany,  Or.,  and  his  occupa- 
tion, trading.  That  he  saw  Martin  Werts 
around  Tangent,  but  did  not  know  what  bis 
name  was.  Upon  tbe  will  being  shown  to 
the  witness,  and  he  l>eing  asked  if  he  recog- 
nized the  signature,  "M.  Peyser,"  and,  if  so, 
to  state  who  wrote  it,  answered:  "I  wrote  it 
myself. "  Thnt,  the  way  he  came  to  write  it, 
he  was  at  Tangent  on  business;  and  Mr. 
Beard  called  him  to  witness  a  paper,  and  he 
did  so.  "Question.  What  other  signature,  if 
any,  did  you  see  attached  to  the  instrument 
at  the  time  you  signed  your  name?  Answer. 
I  saw  a  name  there,  but  did  not  pay  any  at- 
tention to  it,  whatever.  Q.  Point  oat  tbe 
name  you  saw  on  the  paper  at  the  time  you 
signed  your  name  there.  A.  I  couldn't  do 
it.  I  didn't  pay  no  attention  to  the  name. 
Q.  Was  the  name  you  saw  at  the  time  you 
signed  your  name  located  toward  the  right- 
band  side  of  the  paper  you  signed,  or  tbe 
left?  A.  The  right  side.  Q.  State  whether 
J.  J.  Beard's  name  was  signed  to  that  paper 
as  a  witness  at  the  time  you  signed  it.  A. 
No,  sir.  Q.  State  what  knowledge  you  had 
of  J.  J.  Beard  signing  it  after  you  signed  it. 
A.  I  have  none  whatever.  Q.  What  did  J. 
J.  Beard  do  immediately  after  you  signnl  it? 
A.  I  could  not  tell  what  he  did.     He  was 


present  when  I  signed  it  as  a  witness, — was 
standing  right  on  the  side  of  me.  I  think  he 
gave  me  his  chair.  I  believe  it  was  his  chair. 
Q.  Did  you  see  Mr.  Beard  doing  anything 
before  you  went  out,  or  while  you  were  go- 
ing out?  And,  if  so,  state  what  he  was  do- 
ing. A.  I  didn't  take  any  particular  notice. 
Could  not  tell  whether  be  took  a  seat  or  not. 
or  about  the  time  I  left.  Q.  Where  was 
Martin  Werts  at  the  time  you  wrote  your 
name  to  the  will?  A.  There  was  an  old  gen- 
tleman sitting  there  in  the  office.  I  didn't 
know  his  name,  as  I  was  not  acquainted  with 
tbe  old  gentleman  at  all.  I  was  only  ac- 
quainted with  him  by  sight.  I  could  not  tell 
the  distance  he  was  sitting  from  me  when  I 
wrote  my  name  as  a  witness  to  the  instru- 
ment, but  it  was  not  very  far.  He  could  see 
me  plainly  at  the  time  I  signed  my  name,  if 
bis  attention  bad  been  directs  towards  me, 
or  if  he  bad  wished  to  see  me.  He  was  in 
the  same  room  with  me  at  the  time  I  signed 
it.  Q.  Where  was  J.  J.  Beard  at  the  time 
he  called  you  to  witness  tbe  paper?  A.  He 
just  came  out  of  a  little  room  where,  I  be- 
lieve, the  post-office  was  kept.  I  was  stand- 
ing in  tbe  door  or  on  the  porch  of  the  build- 
ing. £  must  have  been  20  feet  or  more  from 
tbe  little  room.  Q.  Give  your  best  judgment 
how  far  this  old  man  who  was  in  the  room 
was  from  .T.  J.  Beard  at  the  time  he  called 
you  to  witness  the  instrument.  A.  I  could 
not  tell  the  distance,  but  Mr.  Beard  was  stand- 
ing close  to  me.  Q.  Where  was  Mr.  Beard 
at  the  time  he  called  you, — how  far  from  the 
post-office  room?  A.  I  could  not  tell.  I 
didn't  take  any  particular  notice.  I  cannot 
approximate  the  distance."  Tbe  witness 
was  here  shown  a  diagram  of  the  ground  floor 
of  the  building,  showing  that  it  was  parti- 
tioned into  three  I'ooms, — a  large  front  room, 
occupied  as  a  store,  and  two  small  rooms,  one 
of  which  was  a  bedroom  and  the  other  a  post- 
office  room,  with  a  doorway  between  them, 
and  one  from  tbe  bedroom  into  tbe  store. 
The  storeroom  is  about  30  feet  in  length. 
The  witness  was  then  asked  "  where  he  stood, 
and  where  J.  J.  Beard  stood,  at  the  time 
Beard  called  him  to  sign  as  a  witness,"  to 
which  he  answered,  in  substance,  that  be 
stood  in  the  front  part  of  the  building,  and 
that  Mr.  Beard  stood  somewhere  back  in  tbe 
store ;  that  he  came  out  of  the  post-office  room, 
and  was  standing  near  tbe  door  which  goes 
from  the  store  into  the  bedroom ;  that  the  old 
man  was  in  tbe  post-office  room  when  wit- 
ness went  in  there  after  being  called  by 
Beard;  that  he  did  not  see  him  go  into  the 
room.  Thought  he  heard  some  one  in  the 
room  before  he  went  in,  but  did  not  bear  any- 
thing said  which  be  could  understand.  It 
was  a  human  voice,  but  could  not  tell  wheth- 
er the  party  was  reading  or  talking.  "Ques- 
tion. What  WHS  the  condition  of  the  old  man'a 
mind  at  the  time  you  signed  the  instrument 
as  a  witness?  Answer.  Well.  I  couldn't  tell 
what  bis  mind  was.  He  looked  kind  of 
strange  to  me, — kind  of  wild  look  on  him. 
Q.  What  did  you  understand  you  were  sign- 
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ing  your  name  to  that  Instrument  for,  at  the 
time  you  signed  it?  A.  Well,  I  didn't  un- 
derstand anything.  Tliey  simply  cnlled  me 
m  to  witness  the  paper,  and  I  made  the  re- 
mark: 'You  don't  want  me  to  sign  any 
money  matter,  do  youV  Q.  What  was  the 
extent  of  your  acquaintance  with  the  old  man 
at  the  time  of  signing  the  instrument?  A. 
Not  any.  Q.  You  knew  him  when  you  saw 
him,  didn't  you?  A.  I  knew  blm  when  I 
saw  him  in  Tangent,  but  did  not  know  bis 
name.  That  is  all  the  place,  to  my  recollec- 
tion, that  I  saw  him." 

J.  A.  McGee  testified:  "I  heard  Joe  Beard 
reading  the  will.  I  don't  know  where  Mr. 
Peyser  tras  when  the  will  was  read.  I  didn't 
bear  Mr.  Werts  say  anything." 

J.  A.  Sibbetts  testified:  "I  seen  Mr.  Werts 
go  into  the  post-ofilce  the  day  the  will  was 
written.  I  seen  him  at  the  front  door  at  the 
time.  Some  one  called  Peyser  on  the  inside 
of  the  office.  Peyser  stood  opposite  the  door, 
on  the  outside.  I  recognized  the  voice  of  the 
person  calling  Peyser  as  that  of  J.  J.  Beard. 
It  was  simply  a  request  to  step  into  the  office. 
I  beard  no  reading  or  talking  in  the  back 
room  until  Mr.  Peyser  was  called.  I  heard 
nothing  about  writing  a  will  at  that  time. 
I  was  sitting  on  a  chair  on  the  north  side  of 
the  outside  door  when  Mr.  Werts  entered  the 
post-offlce.  This  was  the  front  door  of  the 
post-office  building.  Wben  Mr.  Beard  called 
Mr.  Peyser,  he  (Peyser)  was  standing  about 
three  and  one-half  feet,  [away,]  and  on  a  line 
with  thesouth  sideof  thedoor.  I  had  been  sit- 
ting exactly  in  the  same  position  and  place  I 
have  described  all  the  time  after  Mr.  Werts 
went  into  the  post-offlce  up  to  the  time  Beard 
called  Peyser.  Can't  state  definitely  the 
length  of  time  Peyser  had  been  on  the  porch 
prior  to  the  time  he  was  called  by  Beard.  I 
only  noticed  him  about  fifteen  or  twenty 
minntes  before  he  was  called.  It  might  have 
been  longer.  When  Beard  called  Peyser,  it 
was  in  just  an  ordinary  business  tone." 

The  foregoing  is  not  literally  all  the  testi- 
mony in  the  case  upon  the  question  of  the 
attestation  of  the  instrument,  but  it  is  the 
material  part  thereof;  and,  unless  it  estab- 
lishes the  attestation  of  the  alleged  will  as 
required  by  the  section  of  the  Code  above  set 
out,  tlie  proponents  of  it  must  fail  in  their 
proof  of  its  due  execution. 

The  statute  of  this  state  (section  757,  Ann. 
Code)  defines  what  a  "subscribing  witness" 
is.  He  "is  one  who  sees  a  writing  executed 
or  hears  It  acknowledged,  and,  at  the  request 
of  the  party,  thereupon  signs  his  name  as  a 
witness."  And  I  think  the  word  "attesta- 
tion," in  the  absence  of  any  statutory  defini- 
tion, implies  the  same  thing.  A  sutacribing 
witness  to  a  will,  therefore,  must  be  some- 
thing more  than  a  person  who  subscribes  his 
name  as  a  witness  to  it.  The  testator  must 
either  sign  the  will  in  the  presence  of  the 
witness,  or  mnst  acknowledge  to  him,  by 
word  or  act,  that  be  had  sign^  it.  It  is  not 
necessary  that  t'.:ie  witness  know  the  contents 
of  the  instrument  subscribed  by  him,  or  its 


nature  or  character;  but  be  must  be  able  to 
testify  that  the  principal  in  the  affair  put  his 
name  upon  the  identical  piece  of  paper  upon 
which  he  placed  his  own.  Canada's  Appeal, 
47  Conn.  450.  Counsel  for  the  proponents,  at 
the  hearing.did  not  question  the  correctness  of 
the  rule  as  here  indicated,  but  insisted  that  the 
facts  and  circumstances  of  the  transaction  au- 
thorized the  inference  that  the  decedent  ac- 
knowledged the  execution  of  the  instrument. 
As  to  the  witness  Beard,  no  acknowledgment 
by  the  decedent  of  the  execution  of  the  instru- 
ment was  necessary,  as  he  was  personally  cog- 
nizant of  the  fact  that  the  decedent  signed  it 
by  making  his  mark;  but  the  witness  Peyser 
did  not  see  the  signing  done,  and  could  not 
obtain  such  a  knowledge  of  its  having  been 
done  as  would  render  him  a  competent  wit- 
ness to  the  fact  unless,  at  the  time  he  sub- 
scribed tlie  instrument,  the  decedent  in  some 
manner  acknowledged  its  execution.  Said 
counsel  lay  down  tbe  proposition  that  it  is 
not  essential  in  the  execution  of  a  will  that 
the  witnesses  to  it  see  tbe  testator  subscribe 
the  instrument, — that  he  acknowledges  or 
adopts  the  signature  in  their  presence  is  suf- 
ficient; that  the  acknowledgment  ia  not  re- 
quired to  be  made  in  any  particular  words  or 
in  any  specified  manner,  but  if,  by  sign,  mo- 
tion, conduct,  or  attending  circumstances, 
the  attesting  witness  is  given  to  under- 
stand that  the  testator  had  already  subscribed 
the  instrument,  it  is  sufficient  acknowledg- 
ment. And  the  counsel  cite  in  support  of 
the  proposition  the  following  authorities:  In 
re  Will  of  Convey,  2  N.  W.  Itep.  1084; 
Baudebaugh  v.  Shelley,  6  Ohio  St.  807,  315; 
Haynes  v.  Haynes,  33  Ohio  St.  615;  Nicker- 
son  V.  Buck,  12  Cush.  342;  Tilden  v.Tilden, 
13  Gray,  110;  Schouler,  Wills,  8§  321,  322. 
This  proposition,  as  a  matter  of  law,  is  un- 
doubtedly correct,  and  tbe  authorities  cited 
fully  support  it.  The  difficulty,  however, 
which  the  said  counsel  have  to  contend  with, 
is  in  the  application  of  the  principle  to  the 
facts  of  this  case.  If  it  appeared  from  tbe 
evidence  bearing  upon  tbe  point  involved 
that  the  decedent  acknowledged  or  adopted 
the  signature  to  the  instrument  as  his  own 
in  the  presence  of  the  witness  Peyser,  either 
from  the  testimony  of  the  latter  or  from  that 
of  any  other  witness,  or  that,  by  any  sign, 
motion,  conduct,  or  attending  circumstances, 
he  gave  said  witness  to  understand  that  he 
had  already  subscribed  the  instrument,  I 
should  not  hesitate  to  hold,  as  I  am  at  pres- 
ent advised,  that  it  was  a  sufficient  acknowl- 
edgment; but  I  fail  to  discover  any  evidence 
which  would  warrant  such  a  conclusion. 
The  evidence  shows  that  the  decedent,  while 
the  said  witness  was  sul>scribing  his  name  to 
the  instrument,  maintained  "mere  silence," 
which  "is  not  enough/'  Haynes  v.  Haynes, 
supra.  If  the  decedent  had  said  to  the  wit- 
ness Peyser,  "this  is  my  will,"  or  if  the  wit- 
ness Beard  bad  said  in  the  presence  of  the  de- 
cedent and  Peyser:  "This  is  the  will  of  Mr. 
Werts.  He  has  signed  it,  and  wants  you  to 
subscribe  your  name  to  it  as  a  witness," — 
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or  used  any  language  of  that  import,  the  con- 
tention of  the  proponents'  counsel  might 
have  been  tenable.  Under  the  testimony, 
bowever.  as  it  stands,  I  do  not  see  how,  by 
the  most  liberal  construction  of  it,  Peyser 
could  have  been  a  competent  witness  to  the 
will.  He  could  not  testify  tliat  the  decedent 
signed  the  will.  He  did  not  see  him  sign  it, 
and  was  not  informed  by  any  one,  so  far  as 
appears  from  the  evidence,  that  he  did  sign 
it,  or  adopt  the  signature  thereto  as  his  own. 
The  facts  in  the  case  of  Nickerson  v.  Buck 
and  in  Tilden  v.  Tilden,  supra,  from  which 
the  courts,  iTi  those  respective  cases,  inferred 
that  the  testators  to  the  said  wills  had  ac- 
knowledged the  execution  of  the  same,  were 
much  stronger  than  in  this  case;  yet  I  think 
the  courts  there,  especially  In  the  latter  case, 
extended  the  doctrine  of  inferential  evidence 
to  its  utmost  verge. 

It  is  not  a  pleasant  duty  to  be  compelled  to 
determine  that  the  intention  of  a  party  to 
honestly  dispose  of  his  property  by  will  and 
testament  was  thwarted  by  his  failure  to  com- 
ply with  an  apparently  teclmical  exactment 
of  the  law,  but  the  aim  and  object  of  the  stat- 
ute in  requiring  the  observanceof  certain  for- 
malities in  the  execution  of  such  instruments 
is  entitled  to  due  consideration;  otherwise  a 
door  to  irand  and  forgery  in  the  disposition 
of  estates  causa  mortis  would  be  thrown  wide 
open.  Counsel  for  the  proponents,  strenu- 
ously urge  that  the  witnesses  to  the  instru- 
ment in  question,  in  giving  their  testimony 
as  to  its  execution,  exhibited  a  disposition  to 
suppress  the  facts  regarding  it,  and  insist 
that  the  will  and  testament  of  a  party,  hon- 
estly made,  should  not  be  defeated  by  the  fail- 
ure of  memory  of  the  witnesses  nor  by  their 
false  swearing.  The  argument,  viewed  from 
a  moral  stand-point,  is  undoubtedly  sound; 
but  I  do  not  see  how  it  can  aid  the  proponents' 
case  herein.  They  were  required  to  pro^e  the 
due  execution  of  the  will;  and,  if  they  have 
failed  in  that  respect  in  consequence  of  the 
lack  of  memory  or  the  false  swearing  of  the 
witnesses,  it  is  the  misfortune  of  those  in- 
terested in  the  matter  of  its  proof.  If  the 
court  believed  that  the  witnesses  to  the  said  in- 
strument had  willfully  neglected  and  refused 
to  state  under  oath  all  the  facts  they  knew 
concerning  its  execution,  still  it  would  not 
be  authorized  to  hold  that  the  instrument 
was  a  valid  will  of  the  decedent  unless  there 
were  other  evidence  in  the  case  showing  that 
it  was  executed  in  compliance  with  the  re- 
quirements of  the  statute.  The  proof  of  a 
will  should  not  fail  because  the  testimony  of 
the  subscribing^  witnesses  thereto  is  not  suf- 
ficient to  establish  its  execution  In  accordance 
with  the  statute,  provided  it  can  be  proved 
by  other  competent  evidence  to  have  been  so 
executed;  but  where  such  proof  is  not  made 
the  courts  of  this  state  have  no  more  author- 
ity to  adjudge  it  efCective  than  they  would 
have  to  attempt  to  enforce  an  oral  expression 
of  a  party  regarding  the  disposition  which 
should  be  made  of  his  property  at  his  death. 
Under  the  view  herein  expressed,  the  decree 


of  the  circuit  court  must  be  reversed,  and  that 
of  the  county  court  afilrmed. 

LoBD,  X,  {ditsenting.)  Peyser  Is  an  un- 
willing witness,  of  an  unreliable  character, 
whose  testimony,  as  disclosed  by  the  record, 
indicates  a  purpose  to  defeat  the  will.  That 
it  ought  not  be  allowed  to  succeed,  if  it  can 
be  prevented  consistently  with  a  proper  ad- 
ministration of  the  law,  is  admitted.  The 
difficulty  lies  in  determining  the  sufficiency 
of  his  evidence  as  an  attesting  witness.  The 
testimony  of  Beard,  the  other  witness  to  the 
execution  of  the  will,  is  conceded  to  be  com- 
petent and  sufficient;  and  the  will  must  stand 
or  fall  upon  the  sufficiency  of  the  testimony 
of  Peyser,  in  the  light  of  the  surrounding 
facts  and  circumstances. 

Briefly,  the  facts  are  these:  The  testator 
sought  Beard,  and  requested  him  to  write 
his  will;  and  t'ogetber  they  went  to  a  small 
office  in  the  back  of  a  store,  where  Beard 
wrote  it  and  the  testator  signed  it.  Beard 
then  went  to  the  front  door  of  the  store,  and 
asked  one  Peyser  to  come  into  the  back  office 
and  witness  it,  but  without  disclosing  to  him 
tlie  nature  of  the  instrument.  When  Peyser 
signed  it,  he  saw  the  signature  of  the  testator 
to  the  wilt,  who  was  sitting  quite  near  to 
him,  and  knew  the  purpose  for  which  Peyser 
signed  it,  but  he  did  not  declare  to  Peyser,  in 
words,  that  it  was  his  signature;  nor  did 
Peyser  know  it,  other  than  from  the  fact  of 
his  presence  and  acquiescence  under  the  cir- 
cumstances. When  the  will  was  offered  for 
probate,  Peyser  swore  that  the  instrument 
and  the  signature  was  the  same  as  when  he 
witnessed  it,  so  that  as  to  its  identity  there 
is  no  doubt.  But  the  contention  is  tiiat  sncb 
a  witness  as  Peyser  must  tie  able  to  swear 
that  he  knew  that  it  was  the  signature  of  the 
testator  either  from  seeing  him  write  it,  or 
from  his  acknowledgment  by  words  or  arts, 
and  that  the  testimony  of  Peyser  falls  short 
of  this  requirement.  It  is  admitted  that  the 
testator  is  of  sound  mind,  and  that  the  will 
is  the  product  of  his  own  free  agency;  nor  is 
it  doubted,  in  view  of  all  the  facts  in  evi- 
dence, that  it  was  executed  by  him  as  his  last 
will  and  testament..  It  is  clear,  from  the 
evidence,  that  the  testator  knew  what  be  was 
doing  when  he  procured  Beard  to  write  his 
will  and  he  himself  signed  it,  and  what  Pey- 
ser was  doing  when  he  witnessed  it,  so  that 
if  there  is  anything  in  his  conduct,  undei 
the  circumstances,  at  the  time  Peyser  signed, 
which  amounted  to  an  acknowledgment  thxt 
the  will  was  executed  by  him,  we  ought  so 
to  declare,  and  not  allow  his  last  will  and 
testament  to  be  set  aside  and  defeated .  With- 
in a  little  more  than  an  inch  from  the  place 
on  the  paper  where  Peyser  signed  as  a  wit- 
ness was  the  signature  of  the  testntor,  wiiioh 
he  admits  that  he  saw  at  that  time,  and  with- 
in a  few  feet  of  him  sat  the  testator:  and  nu 
one  else  except  Beard  was  present,  i'eviwt 
was  there  at  the  instance  of  Beard,  who  bad 
called  him  into  the  office  to  witness  a  docu- 
ment which  be  saw  was  already  executed 
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nnd  when  he  proceeded  to  witness  it,  and  tlie 
testator,  linowing  the  facts,  looked  on  and 
said  nothing,  was  not  his  silence,  in  the  light 
of  the  facts,  an  acltnowlpdgnient  that  the 
will  was  executed  by  him'?  When  I  see  a 
man's  name  to  h  paper  document,  and  he  is 
present,  and  no  one  else  except  the  scrivener, 
and  I  am  lliere  to  witness  it,  and  when  I  do 
so  he  looks  on,  but  says  nothing,  is  not  his 
acquiescence,  under  the  circumstances,  an 
acknowledgment  to  me  that  the  will  and  sig- 
nature are  his  own  ?  In  the  light  of  the  facte, 
Peyser  had  a  right  to  assume  and  understand 
that  the  will  was  executed  by  the  testator 
then  present,  because  his  conduct  in  the 
premises  was  declaratory  of  that  act;  and, 
when  that  assumption  is  sustained  by  the  un- 
disputed testimony  of  the  other  witness,  and 
is  inconsistent  with  any  other  conclusion  to 
be  drawn  from  the  whole  evidence,  it  carries 
to  the  mind  a  declaration  or  acknowledgment 
as  direct  and  positive  that  the  testiitor,  then 
present,  executed  the  instrument,  as  if  he 
had  so  declared  or  acknowledged  it  to  him  in 
words.  In  determining  this  question,  we  are 
to  consider  all  the  facte  in  evidence  relative 
thereto,  and  not  base  our  conclusions  upon 
isolated  testimony  of  the  witness  Peyser; 
and.  when  thus  viewed,  if  it  is  clear  from 
the  attending  circumstances  that  the  testator 
executed  the  will,  and  that  Peyser  knew  it, 
because,  as  a  reasonable  being,  the  conduct 
of  the  testator,  under  the  circumstances,  so 
informed  him,  it  is  our  duty  to  hold  such 
facte  equivalent  to  such  an  acknowledgment, 
and  uphold  the  will. 

In  Tilden  v.  Tilden,  13  Oray.  113.  the  only 
diflBculty  in  the  case  there  was,  as  here,  upon 
the  fact  of  a  proper  attestation  of  the  wit- 
ness. The  court  say:  "In  reference  to  this 
witness,  it  is  said  tliat  there  was  Ho  publica- 
tion of  the  will  by  the  testator,  no  actual 
signing  in  his  presence,  no  direct  acknowl- 
edgment that  he  had  signed  the  paper,  and 
no  knowledge  on  the  part  of  the  witness 
whether  the  testator's  signature  was  on  the 
paper  at  that  time."  And  yet  the  court, 
upon  the  evidence,  found  that  the  instrument 
had  been  duly  signed  by  the  testator,  and 
duly  attested  as  his  last  will  and  testament. 
See,  also,  Dewey  v.  Dewey.  1  Mete.  349; 
Nickerson  v.  Buck,  12  Gush.  339;  Haynes  v. 
Haynes.  33  Ohio  St.  615;  Schouler,  Wills,  §8 
321,  322. 

There  is  no  suggestion  that  there  has  been 
any  fraudulent  substitution  of  a  false  paper 
or  will,  nor  is  there  anything  in  the  facts  to 
countenance  any  such  supposition.  We  are 
all  convinced  that  the  will  was  executed  by 
the  testator,  only  my  associates  think  that 
tlt«  testimony  of  Peyser  does  not  f  ulflll  the 
requirements  of  the  law.  To  my  mind,  In 
view  of  the  facts  and  circumstances,  Peyser 
could  not  avoid  knowing  that  the  testator, 
then  prasent,  executed  the  will.  The  facts 
so  informed  him,  and  authorise  the  inference 
that  the  testator  acknowledged  the  sigmiture 
of  the  will  to  be  his  act,  though  he  did  not 
expressly  so  state.    In  my  judgment,  then. 


the  facts  as  disclosed  by  this  record  authorize 
ua  to  find  that  the  instrument  was  duly 
signed  by  the  testator,  and  was  duly  attested 
as  his  last  will  and  testament.  It  ought, 
therefore,  to  be  upheld,  and  his  property  dis- 
posed of  according  to  ite  direction. 


(J»  Or.  106) 

Fbbeksem  v.  Tubneb. 
(Supreme  Court  of  Oregon.  April  14, 1890.) 
Assumpsit — Complaint — SuFrioiBNCT — Bvidbnce. 
1.  Where  the  allegations  of  a  complaint  indi- 
cate a  fact,  and  evidence  thereof  is  admitted  under 
It,  an  exception  to  its  admission  is  not  tenable,  al- 
though the  allegations  regarding  the  faot  are 
vague  and  indefinite. 

d.  The  remedy  of  the  defendant,  in  such  a  oase. 
Is  by  motion  to  compel  the  plaintiit  to  make  the 
complaint  more  definite  and  certain. 
(Sullotnts  by  the  Court.) 

Appeal  from  circuit  court,  Linn  county. 
O.  H.  Irvine,  for  appellant.    J.  J.  Whit- 
ney, for  respondent. 

Per  Curiam.  This  action  was  brought 
by  the  respondent  against  the  appellant  to 
recover  the  value  of  labor  performed  by  the 
respondent  in  summer-fallowing  certain  land 
belonging  to  the  appellant,  and  was  tried  in 
the  circuit  court  by  a  jury.  It  appears  from 
the  bill  of  exceptions  that  upon  the  trial 
thereof  the  respondent  offered  himself  as  a 
witness  in  his  own  behalf,  and,  after  testify- 
ing, in  substance,  that  he  and  appellant  had 
entered  into  a  written  agreement  or  lease  for 
the  leasing  of  appellant's  farm  to  him  for  the 
year  ending  October  1, 1889,  wliich  provided, 
among  other  things,  for  doing  the  summer- 
fallowing  in  controversy,  his  counsel  asked 
him:  "What,  if  any,  oral  agreement  or  un- 
derstanding was  made  between  plaintiff  and 
defendant  on  the  day  said  written  contract 
was  executed,  and  after  the  execution  thereof, 
in  regard  to  defendant  paying  for  said  sum- 
mer-fallow in  case  he  (defendant)  should  sell 
said  farm,  or  not  rent  the  same  to  plaintiff 
for  another  year?"  The  appellant's  counsel 
objected  to  the  question  upon  the  ground  that 
the  same  was  incompetent;  that  there  was  no 
allegation  in  the  pleadings  of  any  modlQca- 
tion  of  any  written  contract  of  rental  for  the 
year  endi  ng  October  1 ,  1889.  The  trial  court 
overruled  the  objection,  and  the  witness  was 
allowed  to  testify  that  on  the  day  the  written 
contract  was  executed,  and  after  the  execu- 
tion thereof,  the  respondent  and  appellant 
made  and  entered  into  an  oral  agreement  or 
contract  whereby  the  appellant  agreed  to  pay 
the  respondent  for  said  summer-fallowing,  in 
case  appellant  should  sell  said  farm,  what  the 
same  was  reasonably  worth. 

The  appellant's  counsel  excepted  to  the  rul- 
ing, which  constitutes  his  only  ground  of  er- 
ror relied  on  in  this  court.  We  have  exam- 
ined the  pleadings  in  the  case,  and  are  of  the 
opinion  that  the.  admission  of  the  said  testi- 
mony was  not  error  affecting  the  substantial 
rights  of  the  appellant.  The  respondent  al- 
leged in  his  complaint  that  in  November, 
1886,  the  appellant  and  himself  entered  into 
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a  written  contract  whereby  the  appellant 
rented  and  leased  to  respondent  bis  land,  and 
set  out  the  terms  and  conditions  of  the  said 
lease.  He  further  alleged  that,  after  the 
termination  of  said  written  leaae,  he  and  ap- 
pellant had  a  further  understanding  that  he 
was  to  occupy  and  cultivate  said  land,  put 
the  plow-land  into  grain,  liar  vest  the  grain, 
put  one-third  in  the  warehouse  for  appellant, 
for  the  use  or  rent  of  the  land;  that  respond- 
ent continued  to  so  cultivate  the  land  up  to 

the day  of  September,  1889,  and,  after 

the  termination  of  said  written  lease,  it  was 
understood  and  agreed  between  the  parties 
that  appellant  was  to  pay  respondent  for  all 
and  any  work  done  by  him  on  said  land,  with 
the  exception  of  that  which  was  necessarily 
done  in  putting  in  the  grain,  harvesting,  and 
storing  it;  that  respondent  duly  performed 
all  the  conditions  of  said  written  contract  or 
lease  on  his  part,  and  thereafter  duly  per- 
formed all  the  conditions  of  said  oral  agree- 
ment or  understanding  between  respondent 
and  appellant  on  his  part.  It  is  evident  that 
the  respondent  intended  to  count  upon  an 
oral  agreement  where  there  previously  had 
been  a  written  agreement  between  the  par- 
ties, by  wiiicli  the  land  was  leased.  It  is  true 
that  the  written  agreement,  to  which  the  oral 
agreement  Is  claimed  by  respondent  to  have 
been  supplemental,  was  alleged  to  have  been 
made  in  November,  1886.  It  it  were  not, 
however,  made  at  that  time,  but  made,  as  al- 
leged by  appellant,  in  1888,  it  was  only  a  vari- 
ance, and  could  not  have  prejudiced  the  ap- 
pellant in  his  defense. 

The  complaint  is  not  a  model  of  good  plead- 
ing. It  is  very  loosely  drawn,  and  ambigu- 
ous; but  the  remedy,  in  such  cases,  is  by  mo- 
tion to  make  the  pleading  more  definite  and 
certain.  The  Judgment  appealed  from  will 
be  affirmed.  

a  Wash.  St.  189) 

TATLOB  V.  OSBOBN  «t  al. 
(Supreme  Court  of  WathiJigUm.   Uarcn  6, 1890.) 

Appeal  from  district  court,  Walla  Walla 
county. 

A.  JB.  laham,  for  appellant  D.  /.  Crouh 
ley,  for  appellees. 

Scott,  J.  This  appeal  was  taken  under  the 
act  of  1888,  (page  59,)  and  it  appears  that  the 
statement  of  facts  was  settled  without  the 
notice  to  appellees  required  by  section  3  of 
said  act.  Appellees  were  notified  December 
3,  1888,  tb&t  appellant  would  apply  on  De- 
cember 5, 1888,  to  have  the  statement  of  facts 
settled.  The  statute  requires  a  10-days  no- 
tice. The  statement  was  settled  ex  parte,  no 
one  having  appeared  for  appellees.  Objection 
Is  made  in  their  brief  to  the  consideration  of 
the  matters  contained  in  the  statement,  for 
want  of  sucn  notice,  which  objection  we  sus- 
tain. There  being  nothing  in  the  record  up- 
on which  error  can  be  based,  the  judgment 
of  the  court  below  is  affirmed. 

Dunbar,  Stii.es,  and  Hoyt,  JJ.,  ooncnr. 
Amdebs,  0.  J.,  not  sitting. 


(20  K«T.  4ES) 

Gbxtbeb  o.  Bases  »t  aL    (No.  1,311.) 

{.Supreme  Court  of  Neuada.    April  S,  1890.) 

Oebds — ^BsTOPpaL — Cakcbixation  — iLkiimsusam 
— Fbaud. 

1.  A  person  who  has  pnrctaased  land,  and 
taken  a  deed  therefor,  is  estopped,  in  a  suit  bv  tha 
grantor  to  cancel  it  on  the  ground  of  frana,  to 
claim  that  a  conveyance  under  which  tha  grantor 
ciaims  title  to  part  of  the  land,  was  intended  as  a 
mortgage,  and  did  not  give  her  the  absolute  title. 

2.  Where  a  deed  intended  as  a  mortgage  is  re- 
corded, and  no  defeasance  appears  of  record,  a 
botia>lde  purchaser  from  the  grantee  acquires  an 
absolute  title,  free  from  the  equity  of  redemption  of 
the  mortgagor. 

8.  A  mortgagor,  who  by  his  representations  in- 
duces a  third  party  to  receive  an  absolute  deed 
from  the  mortgagee,  is  estopped  to  afterwards  deny 
that  the  mortgagee  liad  a  right  to  oonvey  the  abso- 
lute title. 

4.  An  attorney  employed  by  the  parties  to  a 
deed  to  draw  it  up,  cannot,  In  a  oontroversy  be- 
tween one  of  the  parties  and  a  third  person,  be 
compelled,  over  the  objection  of  such  party,  to  tes- 
tify as  to  communications  between  himself  and 
his  clients,  at  the  time  the  deed  was  made,  tend- 
ing to  show  that  it  was  intended  as  a  mortgage.* 

6.  Qen.  St.  Nev.  |  8026,  declares  that  "every 
action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest. "  Held  that,  where  two  co-ten- 
ants separately  convey  their  interest  in  land,  a 
subsequent  deed  from  one  of  them,  conveying  to 
the  other  all  his  interest  and  title  in  the  land,  for 
the  expressed  purpose  of  enabling  tha  grantee  to 
sue  in  ner  own  name  to  set  the  first  deed  aside  for 
fraud,  and  recover  all  the  land,  and  providingthat, 
in  the  event  of  reuovoiy,  such  grantee  shall  reoon- 
vey  to  the  grantor  his  interest,  and  pay  him  bis 
proportion  of  any  damages  recovered,  does  not  give 
the  grantee  snch  an  interest  in  ttie  grantor's  inter- 
est as  will  enUtle  her  to  sne  in  her  own  name  to 
set  both  the  deed  s  aside. '    Belknap,  J. ,  dissenting. 

6.  Complainant  owned  a  part  interest  in  a 
mine,  but  lived  at  a  distance,  and  took  no  part, 
personally,  in  its  management.  Her  brothers 
nauled  the  ore  from  it,  and  acted  as  her  agents. 
A  rich  vein  of  ore  was  discovered,  but  was  con- 
cealed by  the  foreman  so  that  it  could  not  be  seen. 
Defendants,  who  were  Informed  by  the  foreman 
of  the  discovery,  and  also  that  he  had  concealed 
it,  and  were  kept  posted  as  to  developments,  nego- 
tiated with  complainant  for  the  purchase  of  her 
interest,  and  received  a  deed  from  her.  Neither 
complainant  nor  her  agents  were  informed  of  tha 
discovery  and  its  value.  Held,  that  the  deed  was 
obtained  tbrongh  fraud. 

Appeal  from  district  ooart,  Lyon  county; 
B.  R.  BiOELOW,  Judge. 

M.  N.  Stone,  W.  B.  F.  Deal,  and  T.  Cef- 
fin,  for  appellants.  JR.  M.  Clarke  and  R. 
H.  Lindsay,  for  respondent. 

MuRFHT.  J.  This  was  a  bill  in  equity  to 
set  a-side  deeds  made  by  Caroline  Gruber  and 
A.  A.  Pollard  to  Joseph  Munckton,  and  from 
Munckton  to  W.  H.  Baker,  and  to  liave  the 
same  canceled,  annulled,  and  declared  void, 
on  the  grounds  that  the  same  were  obtained 
by  fraud  and  inadequacy  of  consideration. 
The  complainant  avers  that  on  the  3d  day  of 
December,  1887,  Oest,  Pollard,  and  Caroline 
Gruber  were  the  owners,  as  tenants  in  com- 

>As  to  what  communications  to  an  attorney  are 
privileged,  see  Qriffln  v.  Griffln,  (IlL)  17  N.  B.  RcOl 
782,  and  note;  In  re  Layman's  Will,  (Uinn.)  4Si N. 
W.  Rep.  2S6;  Hughes  v.  Boone,  (N.  C.)  9  &  B. 
Rep.  866,  and  note;  In  le  Bauer's  Estate,  (CaL)  81 
Fac  Rep.  769;  T^ler  v.  Tyler.  OU.)  Si  N.  E.  Baou 
616. 

*  See  note  at  end  of  case. 
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mon,  of  a  mining  claim,  situate  in  the  Devil's 
Oate  and  GhinHtown  mining  district,  at  Sil- 
ver City,  Lyon  county,  Nev.,  known  and 
commonly  called  the  "Oest  Mine;"  Oest  be- 
ing the  owner  of  one-half.  Pollard  one-quar- 
ter, and  Mrs.  Gruber  one-fourth.  They 
worked  the  mine  as  copartners,  sharing  the 
profits  and  bearing  the  losses  in  proportion 
to  their  respective  interests.  Oest  and  Pol- 
lard lived  at  Silver  City,  Mrs.  Gruber  at  Day- 
ton, four  miles  distant;  bat  one  Mat.  Bay,  a 
brother  of  Mrs.  Gruber,  lived  at  Silver  City, 
and  acted  as  agent  for  her  in  the  working 
and  management  of  the  mine.  W.  H.  Neigh- 
ley  was  foreman  at  the  mine,  subject  to 
Oest's  orders.  During  the  time  of  the  own- 
ership of  Pollard  and  Gruber,  developments 
of  great  importance  were  made,  w'ithout  the 
knowledge  of  either  Pollard  or  Gruber,  by 
cutting  »nd  excavating  through  the  clay 
wall,  generally  called  the  "foot  wall,"  a  body 
of  gold  and  silver  bearing  ore  5  feet  in  thick- 
ness, SO  feet  in  length,  and  of  unknown 
depth,  which  ore  was  of  the  net  value  of  $500 
per  ton,  and  of  the  aggregate  value  of  $250,- 
000.  That  before  the  discovery  of  this  body 
of  ore  the  mine  was  not  worth  to  exceed 
$8,000,  but  after  the  development  the  prop- 
erty was  worth  $250,000.  That  said  devel- 
opment was  made  known  to  Oest.  That 
Pollard  and  Mrs.  Gruber  had  no  knowledge 
of  the  discovery,  nor  could  tiiey,  with  reason- 
able diligence,  know  or  discover  the  same. 
And  plaintiff  avers  that  it  was  the  duty  of 
Oest,  as  co-owner,  copartner,  and  manager, 
to  have  made  the  said  development  and  dis- 
covery known  to  his  co-owners,  and  to  have 
extracted  and  sent  the  said  ore  so  discovered 
to  the  mill  for  reduction;  that  the  facts  of 
the  said  discovery  were  concealed  from  Pol- 
lard and  Mrs.  Gruber  by  the  said  Oest,  and 
were  by  him  imparted  to  Joseph  Mnnckton 
and  W.  H.  Baker,  for  the  purpose  of  cheat- 
ing and  defrauding  the  said  Pollard  and  Mrs. 
Gruber;  that  Oest,  Munckton,  and  Baker 
then  entered  into  an  agreement,  confedera- 
tion, and  conspiracy  to  fraudulently  acquire 
the  interests  of  Pollard  and  Mrs.  Gruber  for 
a  grossly  inadequate  price  and  consideration, 
and  to  cheat  and  defraud  them  out  of  their 
said  interests  in  said  mine.  The  complaint 
contains  specific  averments  constituting  the 
alleged  fraud.  The  answer  of  the  defend- 
ants Munckton  and  Baker  contain  speciflc  de- 
nials of  each  and  every  allegation  of  the 
complaint  in  so  far  as  it  alleges  fraud,  and 
also  denies  the  ownership  of  the  property  by 
Mrs.  Gruber,  and  alleges  that  she  is  not  tlie 
real  party  in  interest  in  this  action.  The 
plaintiff  had  made  Fred.  Oest  a  party  defend- 
ant, but  during  the  trial  the  action  was  dis- 
missed as  to  him,  and  proceeded  against 
Munckton  and  Baker.  The  cause  was  tried 
before  the  court  without  a  jury.  Judgment 
was  rendered  in  favor  of  the  plaintiff  for  tiie 
surrendering  and  cancellation  of  the  deeds 
mentioned,  and  for  the  sum  of  $22,000  dam- 
ages, and  costs  of  suit.  Defendants  appeal 
from  the  judgment,  and  from  the  order  of 


the  court  overruling  their  motion  for  a  new 
trial. 

Appellants  claim  that  the  court  erred  In 
overruling  their  motion  wherein  they  asked 
to  have  Adam  Bay  made  a  party  plaintiff. 
The  ground  for  their  motion  was  that,  some 
time  prior  to  the  sale  of  the  mine  by  Mrs. 
Gruber  tu  Munckton,  Adam  Bay  ownal  one- 
fourth  interest  in  the  mine.  He  borrowed 
$2,500  from  his  sister,  Mrs.  Gruber,  giving 
her  his  note  and  a  mortgage  on  his  interest 
in  the  mine  to  secure  the  payment  thereof. 
Some  time  thereafter,  Adam  Bay  gave  to 
Mrs.  Gruber  a  deed  to  his  interest  in  the 
mine,  and  Mrs.  Grul)er  entered  satisfaction 
of  the  mortgage  in  the  records  of  Lyon  coun- 
ty, Kev.  The  appellants  claim  that,  not- 
withstanding Mrs.  Gruber  has  entered  satis- 
faction of  the  mortgaged  debt,  and  holds  a 
deed  to  the  property,  that  it  was  the  inten- 
tion of  the  parties,  and  that  it  was  so  under- 
stood between  them,  that  the  deed  was  given 
and  received  to  operate  as  a  mortgage  only. 
The  testimony  given  on  the  trial  of  this 
cause  does  not  support  the  appellants*  views. 
Mrs.  Gruber  says  that  there  was  no  under- 
standings between  herself  and  Adam  Bay 
that  the  deed  given  was  merely  to  secure  the 
payment  of  the  money  loaned;  that  it  was 
given  by  Bay,  and  received  by  her,  as  an  ab- 
solute deed,  and  conveying  to  her  all  the 
right,  title,  and  interest  of  Adam  Bay  in  and 
to  said  property  to  her;  and  that  she  bad 
dealt  with  the  property  as  her  own.  Munck- 
ton testified:  "I  saw  Adam  Bay.  He  was 
on  bis  wagon.  I  asked  him  if  be  would  take 
less  than  $4,000  for  his  interest.  He  said: 
'Anything  that  Mat.  does  about  this  is  satis- 
factory to  me.'  I  then  went  to  Mat.,  and 
told  him  1  had  concluded,  if  this  affair  was 
settled  up,  that  I  would  give  him  $4,000  for 
their  interest,  and  he  said,  'All  right,'  and  I 
gave  him  $20  on  the  bargain  to  bind  it,  and 
then  he  said:  •  You  have  got  to  take  a  deed 
from  Mrs.  Gruber.'  "  Mat.  Bay  is  the  broth- 
er of  Adam  Bay  and  Mrs.  Gruber,  and  was 
acting  as  the  agent  for  Mrs.  Gruber.  Munck- 
ton, having  recei'ved  the  deed  from  Mrs. 
Gruber,  is  now  estopped  from  denying  her 
right  to  made  the  deed,  or  her  title  to  the 
property.  If  Adam  Bay  had  any  interest  in 
the  property  at  the  time  of  the  sale  from  Mrs. 
Gruber  to  Munckton,  he  having  stood  by, 
and  did  not  disclose  his  title  and  object  to  the 
sale,  he  is  now  precluded  by  estoppel  from 
claiming  the  property,  or  any  interest  there- 
in, from  Munckton,  who  was  induced  to  buy 
and  take  the  deed  from  Mrs.  Gruber  by  the 
declarations  of  Adam  and  Mat.  Bay  that  she 
was  the  true  owner.  Where  a  deed  in- 
tended as  security  is  recorded,  the  defeasance 
not  being  recorded,  a  purchaser  for  value 
from  the  grantee,  without  notice  of  the  de- 
feasance, will  bold  an  absolute  title  as 
against  the  gra-ntor  and  his  grantees.  It  is 
an  absolute  deed  as  regards  third  persons, 
and  a  bona  fide  purchaser  will  take  the  land 
discharged  of  the  equity  of  redemption  of  the 
mortgagor.     Brophy  Min.  Co.  v.  Brophy  & 
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D.  Gold,  eto.,  Min.  Co..  15  Nev.  107.  And 
a  party  is  also  estopped  from  asserting  title  to 
property  when  his  declarations  have  induced 
another,  who  was  about  to  purchase  it,  tot)e- 
lieve  that  it  was  owned  by  a  third  person. 
May  V.  Council,  89  N.  W.  Rep.  «80;  Shuford 
V.  Shingler,  8  S.  E.  Bep.  806;  Batclifl  v. 
Iron-Works.  10  S.  W.  Kep.  367;  Wise  v. 
Newatney,  42  N.  W.  Rep.  346;  Williams  v. 
Fletcher,  21  N.  E.  Rep.  787;  Birch  v.  Step- 
pier,  11  Colo.  408.  18  Pac.  Bep.  530. 

On  the  trial  of  this  cause  the  defendants 
called  J.  A.  Stt^phens,  an  attorney  at  law, 
who  drew  up  the  mortgage  and  deed  from 
Adam  Bay  to  Mrs.  Gruber  mentioned  in  the 
fore  part  of  this  opinion,  and  endeavored  to 
prove  by  him  the  understandinghad  between 
Adam  Biiy  and  Mrs.  Gruber,  at  the  time  of 
the  drawing  of  the  deed,  hs  to  whetli^r  the 
deed  was  not  drawn  and  intended  as  a  mort- 
gage  to  secure  the  payment  of  money  due  by 
Adam  Bay  to  Mrs.  Grubert  and  to  enable 
Mrs.  Gruber  to  escape  the  payment  of  state 
and  county  taxes  upon  the  mortgage.  Steph- 
ens declined  to  answer  the  question  for  the 
reasons:  (1)  He  was  acting  as  the  attorney 
for  Buy  and  Gruber,  and  what  was  said  to 
him  at  that  time  was  received  by  hira  in  the 
performance  of  his  professional  calling,  and 
what  was  said  he  claimed  to  be  a  privileged 
communication;  (2)  if  be  was  compelled  to 
answer  the  questions,  it  would  injure  former 
clients  of  his.  The  plainti  ff  also  objected  to 
the  witness  answering  the  questions.  The 
rule  that  an  attorney  cannot  disclose  commu- 
nications made  to  him  by  his  clients  is  not, 
as  now  understood,  conflned  to  communica- 
tions made  in  contemplatien  of,  or  in  the 
progress  of  an  action  or  judicial  proceeding, 
but  extends  to  communications  in  reference 
to  all  matters  which  are  the  proper  subject  of 
professional  employment.  An  attorney  em- 
ployed by  two  or  more  parties  to  give  advice 
in  a  matter  in  which  they  are  mutually  in- 
terested can,  no  doubt,  on  litigation  subse- 
quently arising  between  themselves,  be  ex- 
amined as  a  witness,  at  the  instance  of  either 
of  the  parties,  as  to  communications  made 
when  he  was  acting  as  attorney  for  all.  But 
be  cannot  disclose  such  communication  in  a 
controversy  between  such  parties,  oi  either 
of  them,  and  third  persons.  The  communi- 
cation made  to  Stephens  by  Adam  Bay  and 
Mrs.  Gruber  when  be  drew  the  deed  for  them 
were  privileged.  Gulick  v.  Gulick,  39  N.  J. 
Eq.  516;  Michael  v.  Foil,  100  N.  C.  189,  6  S. 

E.  Bep.  264;  Britton  v.  Lorenz,  45  N.  Y. 
66;  Whiting  v.  Barney,  30  N.  Y.  330;  Yates 
V.  Olmsted,  56N.  Y.632;  Williams  v.  Fitch, 
18  N.  Y.  650;  Root  v.  Wright,  84  N.  Y.  76. 

The  complaint  in  this  action  was  flled  on 
the  14th  day  of  December.  1888.  On  the 
same  day,  A.  A.  Pollard  made,  executed,  and 
delivered  to  Caroline  Gruber  a  deed  purport- 
ing to  convey  all  his  right,  title,  and  interest 
in  and  to  said  mine  and  mining  claim.  Said 
deed  contains  the  following  clauses:  "Also, 
all  equitable  right  of  title,  claim,  or  demand, 
in  said  mine  of  the  said  first  party;  also,  all 


right  of  action  to  set  aside  a  certain  deed 
made  by  the  said  first  party  to  Joseph  Munck- 
ton  dated  December  3,  1887:  also,  all  claim 
for  damaj^es  arising  from  said  deed;  also,  all 
claim  or  demand  or  right  of  action  for  dam- 
ages, or  for  an  accounting,  or  for  the  value 
of  ores  taken  from  said  mine. "  On  the  same 
day,  and  as  part  of  the  same  transaction.  Pol- 
lard and  Gruber  entered  into  the  following 
agreement:  "The  undersigned  mutually  ac- 
knowledge and  agree  as  follows:  1st.  The  ac- 
tion this  day  commenced  in  the  name  of  CaH>- 
line  Gruber  against  JosephMuncklon  and  oth- 
ers is  for  the  mutual  benefit  of  the  under- 
signed. Each  of  us  are  to  share  equally  the  ad- 
vantages, and  to  bear  equally  the  costs  and 
expenses.  The  assignment  this  day  made  by 
A.  A.  Pollard  to  Caroline  Gruber  was  made 
for  the  purpose  of  enabling  her  to  maintain 
the  aforesaid  action  in  her  own  name.  When 
judgment  is  recovered,  and  the  litigation  fin- 
ally terminated,  said  Caroline  Gruber  will  as- 
sign and  convey  to  said  A.  A.  Pollard  his 
part  of  the  judgment  and  interest  in  the  mine 
recovered.  Witness  our  hands  this  14tb  day 
of  December,  A.  D.  1888.  Mbs.  Carounb 
Grubeb.  [l.  8.]  A.  A.  Pollard,  [l.  s.]" 
This  agreement  was  duly  acknowledged  be- 
fore a  notary  public,  and  was  entitled  to  be 
recorded,  if  it  was  not,  in  the  records  of  Lyon 
county,  Nev.  Appellants  claim  that  this  ac- 
tion cannot  be  maintained,  as  to  the  Pollard 
interest,  in  the  name  of  the  plaintiff,  because 
she  is  not  the  real  party  in  interest;  that  the 
assignment  of  Pollard  to  Gruber  does  not  con- 
vey the  legal  title  to  the  property,  but  merely 
the  right  to  sue  in  her  own  name,  and,  im- 
mediately upon  the  termination  of  the  suit, 
she  binds  herself  to  redeed  to  him  bis  one- 
fourth  Interest  in  the  mine  and  mining  claim, 
and  pay  over  to  him  one-half  of  whatever  sum 
of  money  she  may  recover  from  the  defend- 
ants as  damages  for  the  alleged  fraud;  that 
such  an  agreement  cannot  l>e  enforced  under 
the  laws  of  this  state;  it  savors  of  mainte- 
nance. 

Section  3026,  Gen.  St.,  reads:  "Eveiy  ac- 
tion shall  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  except  as  otherwise 
provided  in  this  act."  The  only  interpreta- 
tion that  can  be  placed  upon  this  section  of 
the  statute  is  that,  whenever  a  thing  in  ac- 
tion transferable  by  law  is  absolutely  as- 
signed, so  that  the  ownership  passes  to  the 
assignee,  without  conditions  or  reservations, 
and  the  legal  title  or  equitable  claim  is  fully 
vested  in  him,  he  is  the  real  party  in  interest, 
and  must  sue  in  bis  own  name.  Is  Mn. 
Gruber  either  the  legal  owner,  or  has  she  such 
an  equitable  claim  in  the  Pollard  interest  in 
this  mine,  or  in  this  cause  of  action,  to  permit 
her  to  maintain  this  action  in  her  own  name? 
We  think  not.  From  the  reading  of  the  deed, 
and  agreement  between  the  parties,  it  was 
not  intended  that  Mrs.  Gruber  should  hav« 
any  claim  upon  or  interest  in  the  property 
deeded  to  her  by  Pollard.  She  was  merely 
permitted  to  commence  an  action  in  her  own 
name  for  the  cancellation  of  the  deeds  given 
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by  herself  and  Pollard  to  Munckton,  and  by 
Munckton  to  Baker,  and  the  recovery  of  daid- 
ages  for  the  alleged  fraud;  and  she  was,  upon 
the  ternaination  of  the  suit,  to  reconvey  to 
liim  the  same  interest  in  the  mine,  and  to  ac- 
count and  pay  over  all  moneys  received  by 
her  in  the  nature  of  damages  inproportion  to 
his  interest  in  the  pi-operty.  It  would  be  do- 
ing violence  to  the  statute  to  say  that  Mrs. 
Gruber  was  the  real  party  in  interest,  under 
the  facts  in  this  case.  Nor  can  we  admit  the 
correctness  of  the  views  expresssed  by  the 
learned  attorney  for  the  respondent,  tliat  Mrs. 
Gruber  was  a  trustee  of  an  express  trust. 
Were  we  to  so  decide,  she  would  be  permit- 
ted to  do  things  indirectly,  which  another 
section  of  the  statute  directly  prohibits.  It 
never  was-  intended  by  the  framers  of  this 
law  that  a  party,  being  of  sound  mind,  capa- 
ble of  managing  his  own  afCKirs,  residing  in 
the  immediate  vicinity,  who  diii  appear  in 
court  and  testify  as  a  witness  on  the  part  of 
the  plaintiff,  should  be  permitted  to  divest 
himself  of  the  title,  create  a  trust  for  the  pur- 
pose of  commencing  and  prosecuting  an  ac- 
tion at  law  or  in  equity,  in  the  name  of  the 
assignee  or  trustee,  for  his  benefit,  and  upon 
the  termination  of  the  suit  reconvey  to  him 
all  the  proceeds  of  such  suit.  We  cannot 
sanction  any  such  construction  of  our  statute, 
and  it  made  no  difference  that  Mrs.  Gruber 
bad  a  deed  to  the  mine.  The  defendants  had 
a  right  to  demand  that  they  be  confronted  by 
Pollard,  who  was  the  real  party  in  interest. 

In  the  case  of  Bobbins  v.  Deverill,  20  Wis. 
148,  the  court  held  that  a  partner  could  not 
maintain  an  action  in  his  own  name  for  the 
benefit  of  the  firm,  although  the  demand  had 
been  transferred  to  the  plaintiff  alone  by 
words  of  absolute  assignment.  In  the  case 
of  Hoagland  v.  Van  Etten,  22  Neb.  683,  35 
N.  W.  Rep.  869.  the  court  said:  "The  lan- 
gu^e  of  the  statute  is  plain  and  unambigu- 
ous: ■  Every  action  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest,  except, '  etc. 
This  case  is  not  witliin  any  of  the  exceptions 
named,  and  therefore  must  be  considered  with 
reference  solely  to  section  29  [of  the  Code.] 
If  a  party,  having  no  interest  in  the  subject- 
matter  of  the  suit,  who  holds  simply  as  as- 
signee, and  is  to  deliver  to  his  assignor  the 
proceeds  of  the  action,  may  maintain  an  ac- 
tion on  such  an  assignment,  then  section  29 
has  DO  meaning  whatever.  We  do  not  care 
to  enter  into  a  discussion  of  the  propriety  or 
impropriety  of  requiring  actions  to  be  brought 
in  the  name  of  the  real  party  in  interest. 
The  statute  contains  a  plain  provision  which 
this  court  has  no  authority  to  disregard.  We 
hold,  therefore,  that  an  assignee  having  no 
interest  in  the  result  of  the  suit,  and  not  en- 
titled to  any  portion  of  the  proceeds  thereof, 
is  not  entitled,  under  section  29,  to  maintain 
:ui  action  a:)  the  real  party  in  interest."  And 
in  Minnesota  "it  was  held,  in  some  cases,  that 
th»  beneficial  owner  of  a  negotiable  bill  or 
note  payable  to  bearer,  or  indoi-sed  in  blank, 
might  institute  suit  on  it  in  the  name  of  any 
one  who  would  allow  his  name  to  be  used  for 


that  purpose,  and  that,  unless  the  maker 
had  a  defense  to  the  note,  good  against  the 
real  owner,  be  could  not  be  permitteid  to  show 
that  the  plaintiff  was  not  the  real  party  in 
interest.  *  *  *  Although  this  rule  might 
be  correct  at  common  law,  it  certainly  is  not 
good  under  the  statute  of  this  state,  which 
provides  that  '  every  action  shall  be  prose- 
cuted in  the  name  of  the  real  party  in  inter- 
est.' *  *  *  It  is  apparent  from  the  lan- 
guage used  that  it  was  not  the  intention  of 
the  indorser  to  make  the  indorsee  the  owner 
of  the  note,  or  of  the  money  after  collection, 
but  simply  to  give  him  authority  on  the  note 
to  collect  it.  The  relation  of  the  indorser 
and  indorsee  is  that  of  principal  and  agent. 
The  agent  cannot  be  the  •  real  party  In  inter- 
est'  in  a  suit  brought  on  the  note. "  Bank  v. 
Hollister,  21  Minn.  385;  Bank  v.  Clark,  23 
Minn.  268.  In  the  c.<ise  of  Sinker  v.  Floyd, 
104  Ind.  292,  4  N.  £.  Bep.  10.  it  is  sad: 
"  We  are  satisfied  that  under  our  Code  an  ac- 
tion for  a  breach  of  covenant  must  be  prose- 
cuted in  the  name  of  the  real  party  in  inter- 
est, and  that  the  real  party  in  interest  is  the 
person  entitled  to  the  money  recovered  as 
damages."  And  in  the  case  of  Bostwick  v. 
Bryant,  16  N.  E.  Bep.  383.  the  same  court 
said:  "The  statute  provides  that  every  ac- 
tion must  be  prosecuted  in  the  name  of  the 
real  party  in  interest.  *  *  *  The  an- 
swer shows  clearly  that  Anna  S.  Bloomer  is 
the  owner  of  the  note,  and  the  real  party  in 
interest.  The  plain  provisions  of  the  statute 
cannot  be  avoided."  Board  v.  Jameson,  86 
Ind.  163.  In  the  case  of  Phillips  v.  Bush,  15 
Iowa.  64,  the  court  held  that,  when  A.  sold 
certain  lands  to  B.,  making  false  and  fraudu- 
lent representations  as  to  the  locality  of  the 
land  sold,  and  at  the  request  of  B.  conveyed 
the  same  to  C.  as  security  for  the  payment 
of  an  indebtedness  from  B.  to  him,  in  an  ac- 
tion for  damages  for  such  fraudulent  repre- 
sentations, A.  was  liable,  and  B.,  being  the 
real  party  in  interest,  was  the  proper  party 
plaintiff,  notwithstanding  the  legal  title  was 
in  C."  The  rule  that  actions  must  be  prose- 
cuted in  the  name  of  the  real  party  in  inter- 
est has  always  been  the  rule  in  equitable  ac- 
tions, as  distinguished  from  actions  at  law, 
and  the  statutory  enactment  is  nothing  more 
than  that  which  has  always  prevailed  in 
equity.  Grove  v.  Judy,  24  W.  Va.  298;  Kel- 
lum  v.  Sayre,  30  W.  Va.  198,  3  S.  E.  Bep. 
589;  1  Van  Santv.  Eq.  PI.  72. 

Under  the  old  practice,  when  law  and  equity 
were  administered  by  different  tribunals,  the 
rule  respecting  parties  in  courts  of  law  dif- 
fered from  those  in  courts  of  equity.  The 
blending  of  the  jurisdiction  made  it  necessary 
to  revise  those  rules  to  some  extent.  In  do- 
ing so  the  legislature  had  this  purpose  in 
view:  to  do  away  with  the  artificial  distinc- 
tions existing  in  courts  of  law,  and  to  require 
the  real  party  in  interest  to  appear  in  court 
as  such,  knowing  that  the  true  rule  had  al- 
ways prevailed  in  the  courts  of  equity,  that 
he  who  had  the  right  was  the  person  to  pur- 
sue ttie  remedy.    We  have  adopted  that  by 
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enacting  section  3026,  and  it  seems  to  us  too 
plain  for  misconception.  In  construing  stat- 
utes, we  must  consider  the  sections  together, 
and  that  interpretation  sliould  be  placed  upon 
the  language  which  will  give  each  and  every 
section  of  the  act  its  proper  effect,  and  which 
.  at  leant  will  make  it  compatible  with  common 
sense  and  the  plain  dictates. of  justice.  May- 
nard  v.'Newman,  1  Nev.  271;  Ex  parte  Sie- 
benhauer,  14  Nev.  36b. 

Champerty  and  maintenance  were  defined 
as  offenses  in  very  early  stages  of  the  English 
law.  The  English  doctrine  of  maintenance 
arose  from  causes  peculiar  to  the  state  of  soci- 
ety in  which  it  was  established.  It  was  a 
principle  of  the  common  law  that  a  right  of 
action  could  not  be  transferred  by  him  who 
had  the  right.  When  we  seek  the  reason  of 
this  rule,  we  find  it  was  an  apprehension 
that  justice  would  fail,  and  oppiession  would 
follow,  if  the  right  of  action  might  be  as- 
signed. In  early  times  this  rale  concerning 
rights  of  action  was  rigorously  enforced,  but 
this  rigor  has,  however,  been  relaxed.  The 
apprehension  that  justice  would  be  trodden 
down  if  property 'in  action  should  be  trans- 
ferred is  no  longer  entertained,  and  the  com- 
mon-law rule  now  serves  only  to  give  form  to 
some  legal  principles.  The  statute  of  limita- 
tion, statute  of  frauds,  and  the  giving  of  costs 
against  the  unsuccessful  party,  have  all  tak- 
en place  since  the  law  of  maintenance  was  en- 
acted; and  all  these  have  contributed  to  pre- 
vent groundless  and  vexatious  litigation.  In 
states  where  the  common-law  rule  still  pre- 
vails, the  laws  concerning  maintenance  are 
still  in  force,  and  they  all  hold  that  a  right 
of  action  may  he  transferred  to  a  purchaser 
for  a  valuable  consideration  with  complete  ef- 
fect. But  we  fail  to  find,  in  any  decided  cases, 
where  a  party  has  been  permitted  to  maintain 
an  action  in  his  own  name  where  he  had  no 
interest  whatever  in  the  result  of  the  suit. 
We  have  no  statute  concerning  champerty  and 
maintenance  in  this  state.  Section  3021,  Gen. 
St.Nev., reads :."  The  common  law  of  England, 
so  far  as  it  is  not  repugnant  to,  or  in  condict 
with,  the  constitution  and  laws  of  the  United 
States,  or  the  constitution  and  laws  of  this 
state,  shall  be  the  rule  of  decision  in  all  the 
courts  of  this  state."  This  court  has  held  in 
a  number  of  cases  that  the  English  statutes  in 
force  at  the  date  of  the  Declaration  of  Amer- 
ican Independence,  in  so  far  as  they  were  ap- 
plicable to  our  situation,  are  a  part  of  the  com- 
mon law  which  we  have  adopted.  Why  are 
not  cbampertous  contracts  void  in  this  state? 
True,  they  are  not  so  declared  by  statute,  but 
they  were  so  at  common  law,  and  the  com- 
mon law  of  England  has  been  recognized  as 
part  of  oursystem ;  its  principles  being  the  rule 
of  our  decisions,  except  as  modified  by  stat- 
ute. Of  course,  these  principles  m  ust  be  ap- 
plicable to  the  nature  of  our  institutions,  and 
to  the  genius  of  our  form  of  government;  to 
our  wants,  habits,  and  necessities.  In  a  num- 
ber of  states  they  have  no  statutes  against 
champerty  or  maintenance,  yet  the  courts  of 
last  resort  hold  that  the  common  law  on  these 


subjects  prevails.  The  modern  decisions  of 
the  courts  of  the  United  States  and  England 
make  a  distinction  which  before  prevailed  in 
the  rules  of  the  common  law,  between  main- 
tenance which  is  innocent  and  that  whicli  is 
unlawful.  To  maintain  the  suit  of  another 
is  now,  and  always  has  been,  held  to  be  un- 
lawful, unless  the  person  maintaining  has 
some  interest  in  the  subject  of  the  suit,  or 
unless  be  is  connected  with  the  assignor  by 
ties  of  consanguinity  or  affinity.  Landlord 
and  tenant,  executors,  administrators,  trus- 
tees of  an  express  trust,  the  exercise  of  legal 
profession  by  an  attorney,  and  acts  of  charity 
to  the  poor,  are  all  cases  in  which  it  is  not 
unlawful  to  give  aid  in  the  conduct  of  a  suit 
before  a  court  of  justice. 

The  reason  of  the  rule,  as  applied  to  cham- 
perty and  maintenance,  with  us,  is  to  prevent 
litigation  and  the  prosecution  of  doubtful 
claims  by  strangers  to  them.  If  the  owner  is 
not  disposed  to  attempt  the  enforcement  of  a 
doubtful  claim,  public  policy  requires  that  he 
should  not  be  allowed  to  transfer  his  right  to 
another  party  for  the  purpose  of  prosecution, 
thereby  encouraging  strife  and  libiKation.  It 
has,  therefore,  been  deemed  beneficial  to  the 
public  interest  to  prohibit'a  transaction  such 
as  is  attempted  in  this  case,  as  l)eing  contrary 
to  public  policy,  and  void.  The  deed  passed 
from  FoUard  to  Gruber  with  the  understand- 
ing that  it  was  not  to  convey  any  interest  in 
or  title  to  the  property  whatever,  but  merely 
for  the  purpose  of  allowing  Mrs.  Gruber  to 
maintain  this  action  in  her  own  name,  for 
the  benefit  of  Follard,  to  set  aside  a  deed  made 
by  Pollard  to  Munckton,  and  which  Pollard 
claimed  had  been  obtained  by  fraud.  There- 
fore, Mrs.  Gruber  is  not  the  real  party  in  in- 
terest, within  the  meaning  of  the  statute, 
and  places  the  parties  within  the  rule  of  law 
that  the  assignment  of  a  bare  ri^ht  to  file  a 
bill  in  equity  for  a  fraud  committed  upon  the 
assignor  will  be  held  void  as  being  against 
public  policy;  and  such  an  assignment  cannot 
be  maintained  in  either  a  court  of  law  or 
equity,  nor  can  a  trust  be  created  in  such  an 
assignment. 

In  1  Perry,  Trusts,  §  69,  he  says;  "The 
mere  right  to  file  a  bill  in  equity  for  a  fraud 
committed  upon  the  assignor,  or  to  sue  for  a 
tort,  cannot  be  assigned,  and  a  trust  created 
in  such  rights. "  Bigelow,  Fraud,  214,  says: 
"  A  right  of  action  for  fraud  cannot  be  con- 
veyed at  law  or  in  equity.  Equity  will  not 
enforce  the  demand  of  an  assignee  or  a  grantee 
of  a  right  to  sue  for  fraud  when  the  action  is 
confined  to  that  wrong. "  2  Story,  Equity  Jur. 
§  1040A,  says:  "So  an  assignment  of  a  bare 
right  to  file  a  bill  in  equity  for  a  fraud  oom- 
mittod  upon  the  assignor  will  be  held  void,  as 
contrary  to  public  policy,  and  as  savoring  of 
the  character  of  maintenance."  To  the  same 
effect  are,  Ryall  v.  Rowles,  2  Lead.  Gas.  £q. 
♦820;  3  Pom.  Eq.  Jur.  §  1276;  Adams.  Eq. 
{7th  Amer.  Ed.)  *57;  1  Pars.  Cont.  226;  1 
Anier.  &  Eng.  Cyclop.  Law,  883,  tit.  "As- 
signments;" Dayton  v.  Fargo,  45  Mich.  153. 
7  N.  W.  Bep.  758;  Dickinson  v.  Seaver,  44 
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Micb.  024, 7  N.  W.  Bep.  182;  Brnsh  t.  Sweet, 
38  Mich.  574;  Morris  v.  Morris,  5  Mich.  181; 
Carroll  v.  Potter,  Walk.  Ch.  855;  Marshall  v. 
Means.  12  6a.  66;  Morrison  v.  Deaderick,  10 
Humph.  344;  Suith  t.  Harris,  43  Mo.  557; 
Milwaukee  &  M.  Ry.  Co.  v.  Milwaukee  &  W. 
B.  Co.,  20  Wis  183;  Crocker  t.  Bellangee,  6 
Wis.  645.  In  Pomeroy's  Uemedies  and  Rem- 
edial Rights,  §  158,  he  says:  "The  following 
are  illustrations  of  personal  interests  or  rights 
which  cannot  be  assigned:  *  *  *  theright 
of  a  grantor  to  aToid  bis  conveyance  on  the 
ground  of  fraud . "  In  the  case  of  Jones  v.  Bab- 
cock,  15  Mo.  App.  150,  Thompson.  J.,  in  de- 
livering the  opinion  of  the  court,  said:  "We 
shall  atlirm  the  judgment  in  this  case  upon  the 
sole  ground  that  thu  bare  right  to  complain  of 
a  fraud  is  not  a  vendible  commodity.  •  It  lias 
always  been  held,'  said  Bliss,  J., '  that  the  as- 
signment of  a  bare  right  to  file  a  bill  in  equi- 
ty for  fraud  upon  the  assignor,  is  void,  as 
against  public  poUcy.'  Smith  v.  Harris,  43 
Mo.  557,  562.  Thecase  charged  in  substance, 
is  that  Frances  J.  Jones  and  Richard  S.  Jones, 
lier  husband,  had  made  certain  conveyances 
in  trust  to  the  defendant,  Leicester  Babcock, 
to  secure  certain  debts ;  that  Babcock,  in  1874, 
secretly  purchased  the  notes  thereby  secured, 
advertised  the  property  for  sale,  sold  the  same 
as  trustee,  and  caused  it  to  be  bid  in  in  the 
name  of  the  cestui  qtie  trust,  but  really  for 
himself;  that  this  fraud  was  not  discovered 
until  March,  1880;  and  that  in  May,  1880, 
Frances  J.  Jones  and  Richard  S.  Jones  con- 
veyed by  quitclaim  deed  their  right,  title,  and 
interest  in  the  premises  thus  sold  under  these 
deeds  of  trust  to  this  piaintiS.  What  did  this 
quitclaim  deed  convey  to  this  plaintifT  beyond 
the  bare  right  to  prosecute  a  suit  in  equity  to 
set  aside  atrustee'ssale  on  theground  of  fraud. 
That  was  all  the  grantors  had  to  convey;  and, 
while  they  could  have  asserted  such  a  right 
themselves,  they  could  not  assign  it  to  anoth- 
er. ♦  *  •  Here  no  title  has  passed,  but 
the  trustee's  sale  in  question  was  not  voidin 
the  sense  that  no  title  passed  to  the  purchaser. 
It  was  merely  voidable  at  the  election  of  the 
parties  prejudiced  tliereby." 

In  the  case  of  Jones  v.  Hill,  9  Bush,  695, 
thecourtsaid:  "It  is  a  general  rule,  to  which 
we  can  see  nothing  in  this  case  constituting' 
an  exception,  that  a  contract  or  conveyance 
will  not  be  set  aside  for  actual  or  constructive 
fraud  except  at  the  option  of  the  party  de- 
frauded." And  to  the  same  effect  are  the 
cases  of  Ayers  v.  Hewett,  19  Me.  286;  Tufts 
v:  Matthews,  10  Fed.  Rep.  610;  Norton  v. 
Tuttle,  60  111.  134.  In  Livingston  v.  Iron 
Co.,  2  Paige,  393,  it  is  said:  The  complain- 
ant cannot  recover  upon  the  bill  in  its  pres- 
ent shape.  "Although  the  conveyance  of 
the  land  was  obtained  by  a  fraudulent  mis- 
representation it  was  not  void.  It  was  only 
voidable  at  the  election  of  the  vendor.  And 
the  defendants,  or  some  of  them,  were  in  the 
actual  possession  of  the  premises,  claiming 
title  to  the  same  under  their  deed,  at  the  time 
of  the  conveyance  to  the  complainant.  The 
legal  title  to  this  property  could  not  pass  to 


the  complainant  under  that  conveyance, 
while  it  was  thus  held  adversely.  If  John 
Livingston  was  still  living,  he  would  be  a 
necessary  party  to  a  bill  to  rescind  the  sale 
on  tlie  ground  of  fraud."  In  Prosser  v.  Ed- 
monds, 1  Younge&  C.  496,  Lord  Chief  Baron 
Abinger  said:  "The  remaining  cause  of  de- 
murrer, namely,  that  the  plaintiffs  have  no 
right  to  equitable  relief,  raises  an  important 
and  curious  question,  which  is  this:  wheth- 
er or  not  parties  who  either  became  purchas- 
ers for  a  valuable  consideration,  or  who  take 
an  assignment  in  trust  of  a  mere  naked  right 
to  file  a  bill  in  equity,  shall  be  entitled  to  be- 
come plaintiffs  in  equity  lin  respect  of  the 
title  so  acquired.  Now,  in  the  course  of  the 
argument,  it  was  urged  that  an  equitable,  as 
well  as  a  legal  interest  may  be  the  subject  of 
conveyance,  and  that  the  assignee  of  a  chose 
in  action  may  file  a  bill  in  equity  to  recover 
it,  though  he  cannot  proceed  at  law  for  that 
purpose.  But,  where  an  equitable  interest  is 
assigned,  it  appears  to  me  tiiat,  in  order  to 
give  the  assignee  a  locus  standi  in  a  court  of 
equity,  the  party  assigning  that  right  must 
have  some  substantial  possession,  some  capa- 
bility of  personal  enjoyment,  and  not  a  mere 
naked  right  to  overset  a  legal  instrument. 
*  *  *  In  the  present  case,  it  is  impossible 
that  the  assignee  can  obtain  any  benefit  from 
his  security  except  through  the  medium  of 
the  court.  He  purchases  nothing  but  a  hostile 
right  to  bring  parties  into  a  court  of  equity 
as  defendants  to  a  bill  filed  for  tlie  purpose  of 
obtaiuingthe  fruits  of  his  purchase.  •  *  * 
What  is  this  but  the  purchase  of  a  mere  right 
to  recover?  It  is  a  rule,  not  of  our  law 
alone,  but  of  that  of  all  countries,  that  the 
mere  right  of  purchase  shall  not  give  a  man 
a  right  to  legal  remedies.  The  contrary  doc- 
trine is  no  where  tolerated,  and  is  against 
good  policy.  *  *  *  There  are  many  cases 
where  the  acts  charged  may  not  amount  pre- 
cisely to  maintenance  or  champerty,  yet  of 
which,  upon  general  principles,  and  by  an- 
alogy, to  such  acts,  a  court  of  equity  will  dis> 
courage  the  practice."  This  decision  has 
never  been  reversed;  but,  upon  tlie  contrary, 
whenever  the  question  has  been  raised  on  the 
right  of  the  assignee  to  sue  in  his  own  name, 
to  set  aside  a  conveyance  obtained  by  fraud, 
when  he  was  not  the  real  party  in  interest, 
his  application  has  been  denied.  2  Spence, 
Eq.  Jur.  867;  De  Hoghtbn  v.  Money,  L.  R.  2 
Ch.  App.  164;  Hill  v.  Boyle,  L.  R.  4  Eq.  263. 
In  deciding  this  case  in  the  court  below,  the 
judge  said:  "I  am  still  of  the  opinion,  under 
the  principles  stated  in  the  cases  of  McMahon 
V.  Allen,  35  N.  Y.  403;  Graham  v.  Railioad 
Co.,  102  U.  S.  148.  and  Dickinson  v.  Burrell, 
L.  R.  1  Eq.  337, — that,  where,  not  only  the 
right  to  bring  the  action  is  assigned,  but  also 
an  interest  in  the  property  is  conveyed,  to 
the  assignee,  as  was  done  here,  the  assignee 
can  maintain  the  action."  We  cannot  agree 
with  the  learned  judge  who  presided  at  the 
trial  of  this  cause,  that  "all  interest  in  the 
property  was  conveyed  to  the  assignee. "  All 
that  was  transferred  was  the  mere  right  to 
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commence  and  maintain  tliia  action  in  the 
name  of  Mrs.  Gruber;  and,  upon  tlie  termi- 
nation of  tlie  suit,  slie  was  not  only  to  redeed 
to  him  a  portion  of  the  property  recovered, 
but  the  entire  portion  as  represented  by  the 
Pollard  interest. 

The  case  of  McMahon  v.  Allen,  l»as  no  ap- 
plication to  this  case  whatever.  In  that  case 
Allen  was  the  agent  and  attorney  of  Harrison. 
Allen  Icnew  that  his  client  was  in  debt,  and, 
so  knowing,  induced  Harrison,  by  fraudulent 
representations,  to  convey  to  him  liis  interest 
In  his  mother's  estate.  Harrison,  l)eing  ig- 
norant of  the  fraud  practiced  upon  him, 
made  a  general  assignment  for  the  benefit  of 
Ills  creditors  of  all  his  property  and  rights  of 
Action,  with  full  power  to  sue  for  and  collect 
the  same.  The  assignee  Tiled  a  bill  to  set  aside 
the  conveyance  to  the  agent.  It  cannot  con- 
trol the  present  case,  because  the  assignment 
and  conveyance  was  made  for  the  benefit  of 
the  creditors  of  Harrison,  with  full  power  to 
sue  for  their  benefit,  which  made  them  the 
parties  beneficially  interested ;  and  they  were 
the  real  parties  in  interest  wlien  they  were 
trying  to  secure  their  own  just  demands.  It 
is  an  elementary  principle  of  law  that  all  the 
property  which  a  debtor  has  shall  be  respon- 
sible for  his  debts.  Therefore,  when  Harri- 
son sold  the  property  to  Allen,  the  creditors 
bad  such  an  interest  in  the  property  as  woald 
entitle  them  to  maintain  an  action  in  their 
own  names,  under  the  statute  of  frauds,  to 
set  aside  the  conveyance  to  Allen,  without 
any  assignment  from  Harrison  whatever. 

The  case  of  Graham  v.  Railroad  Co.  sup- 
ports the  views  we  have  expressed  in  this 
opinion,  and  approves  the  decision  in  the  case 
of  Prosser  v.  Edmonds,  and  draws  the  dis- 
tinction between  that  case  and  the  cases  of 
McMahon  v.  Allen,  and  Dickinson  v.  Burrell, 
and  a  number  of  other  cases.  The  supreme 
court  also  approves  of  the  opinions  rendered 
in  the  cases  of  Crocker  v.  Bellangee,  6  Wis. 
645.  and  in  Milwaukee  So  M.  By.  Co.  v.  Mil- 
waukee &  W.  B.  Co.,  20  Wis.  183,  by  say- 
ing: "A  deed  obtained  from  the  grantor 
through  fraudulent  representations  made  by 
the  grantee  is  not  void,  but  voidable  only  at 
the  election  of  the  grantor,  and  that  the  con- 
veyance of  the  same  land  by  the  grantor  to 
another  person  is  not  the  exercise  of  spcb 
election,  and  does  not  avoid  the  former  deed; 
that,  in  ordf;r  to  avoid  such  former  deed, 
some  proceeding  must  be  had  by  the  grantor 
to  wliich  the  grantee  is  a  party;  and  tliat  a 
8ul}sequent  purchaser  from  the  grantor  can- 
not set  up  the  alleged  fraud  of  the  first 
grantee  to  defeat  bis  title, — the  court  holding 
that  the  right  of  a  vendor  to  avoid  a  sale  or 
deed  on  the  ground  of  fraud  practiced  by  the 
vendee  is  not  a  right  or  Interest  capable  of 
sale  and  transfer,  so  as  to  enable  a  subsequent 
vendee  of  such  right,  for  such  cause,  to  at- 
tack the  title  of  the  first  vendee:  that  it  is  a 
mere  personal  right,  incapable  of  sale  or 
transfer.  •  *  *  In  other  words,  is  this 
mere  right  to  litigate  the  question,  and  to  set 
aside  the  deed  or  release  on  account  of  fraud 


practiced  upon  the  assignor,  a  subject  of  as- 
signment and  transfer?  And  will  a  court  of 
equity  allow  the  assignee  to  stand  in  the 
shoes  of  the  assignor  in  respect  to  the  reme- 
dies?" The  court  held  that  the  assignee 
could  not  maintain  the  action  in  bis  own 
name. 

In  the  present  case,  at  the  time  Pollard 
made  the  deed  to  Mrs.  Gruber,  he  had  no  title 
to  convey.  Pollard  having  prior  thereto  con- 
veyed all  his  right,  title,  and  interest  in  and 
to  the  mining  claim  to  Munckton,  and  placed 
him  in  possession  of  the  same,  bis  deed  to 
Munckton  was  not  void,  but  merely  voidable, 
and  was  a  valid  deed,  as  between  the  parties, 
until  such  time  as  Pollard  should  have  insti- 
tuted proper  proceedings  to  have  the  same 
set  aside  on  the  ground  of  fraud  perpetrated 
upon  him  by  Munckton.  It  cannot  be  dis- 
puted that,  if  an  innocent  party  had  pur- 
chased from  Munckton,  before  these  proceed- 
ings had  l>een  commenced,  not  knowing  of 
the  fraud, — ^if  a  fraud  had  been  perpetrated, 
— he  would  hold  the  legal  title  to  the  prop- 
erty, as  against  Pollard. 

The  case  of  Dickinson  t.  Burrell  is  not  in 
conflict  with  that  of  Prosser  v.  Edmonds. 
In  deciding  that  case.  Lord  Romillt  said: 
"The  demurrer  is  mainly  supported  on  the 
case  of  Prosser  v.  Edmonds,  which  was  de- 
cided, after  long  deIil>eration,  by  Lord  Ab- 
imger;  but  I  am  of  opinion  that  the-case  lie- 
fore  me  does  not  fall  within  the  rule  estab- 
lished by  that  decision."  His  lordship  then 
said:  "If  James  Dickinson  had  thought  fit, 
after  the  sale  to  Edens,  *  •  *  to  sell  the 
same  property  to  A.  B.,  saying  that  the  pre- 
vious sale  was  a  fraudulent  one,  and  that, 
though  he  himself  would  not  take  any  steps 
to  set  it  aside,  if  A.  B.  thought  fit  to  do  so  be 
might,  and  tliat  he  would  sell  all  his  interest 
in  the  property  to  A.  B.  for  a  suin  of  money 
then  bona  fide  agreed  on,  in  such  a  case,  in 
my  opinion,  A.  B.  could  have  maintained 
this  suit.  *  «  «  I  tbink  that  the  dis- 
tinction between  the  conveyance  of  the  prop- 
erty itself  and  the  conveyance  of  a  mere  right 
to  sue,  or  what  in  substance  is  a  right  to  sue, 
*  *  *  has  been  adopted  and  approved  in 
many  other  cases;  and  it  is,  I  think,  found- 
ed in  reason  and  good  sense.  I  am.  there- 
fore, of  opinion  that,  if  the  present  plaintiffs 
had  given  valuable  consideration  for  the  ex- 
ecution of  the  indenture,  •  •  •  they 
would  have  been  entitled  to  maintain  this 
suit.  *  *  *  It  is  contended  that  in  a  case 
of  this  description  the  fact  that  the  convey- 
ance is  voluntary  suggests  the  possibility  of 
some  secret  understanding  or  siibordinate 
agreement  by  which  the  properly,  when  re- 
covered, is  to  be  reconveyed,  or  to  be  dis- 
charged from  the  trusts,  and  that  in  tact  the 
voluntary  conveyance  is  made  only  colorable, 
and  for  the  purpose  of  instituting  or  main- 
taining such  a  suit  as  the  present.  This  may 
possibly  l>e  shown  hereafter,  in  the  progress 
of  the  cause;  but  on  this  demurrer,  where  I 
am  bound  to  take  the  allegations  as  true,  I 
cannot  entertain  any  such  suspicion.    I  am 
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bound  by  the  allegations  in  the  bill,  which  I 
must  assume  to  be  true;  and,  that  being  so, 
the  right  to  sue  is,  in  my  opinion,  incid«-ntal 
to  the  interest  conveyed  to  the  plaintiffs,  and 
the  demurrer  must  be  overruled."  The 
opinion  does  not  only  approve  of  the  rule  laid 
down  in  Fiosser  v.  Edmonds,  but  also  de- 
cides, that,  where  the  property  is  conveyed 
for  the  purpoee,  merely,  of  maintaining  a  su.it 
in  the  name  of  the  assignee,  it  will  not  be 
permitted ;  for  the  judge  says,  if  there  is  any 
secret  understanding  or  sut>ordinate  agree- 
ment, by  which  the  property,  when  recovered, 
is  to  be  reconveyed  or  to  be  discharged  from 
the  trusts,  and  that  in  fact  the  voluntary  con- 
veyance is  made  only  colorable,. and  for  the 
purpose  of  instituting  or  maintaining  such  a 
suit  as  the  present,  this  may  possibly  be 
shown  hereafter,  in  the  progress  of  the  cause, 
— intimating  that,  if  such  a  state  of  facts 
were  shown  upon  the  trial  of  the  cause,  the 
bill  would  be  dismissed,  but  upon  the  demur- 
rer he  could  not  inquire  into  the  facts  of  the 
case;  and  the  demurrer  was  overruled.  In 
the  present  case,  we  have  the  written  agree- 
ment of  the  parties,  as  well  as  the  testimony 
of  Pollard,  as  to  the  understanding  between 
themselves,  that  the  property  was  to  be  recon- 
veyed to  him  upon  the  termination  of  the 
suit.  See,  also,  Traer  v.  Clews.  115  U.  S. 
539,  6  Sup.  Ct.  Rep.  155,  where  it  is  held 
that  the  mere  right  to  file  a  bill  in  equity  for 
a  fraud  committed  upon  the  assignor  will  be 
void,  as  contrary  to  public  policy.  The  mere 
fact  that  Mrs.  Gruber  and  Pollard  are  tenants 
in  common  does  not  change  the  principle  of 
this  rule.  They  are  strangers  to  one  another 
in  so  far  as  their  titles  are  concerned.  One 
could  sue  without  the  other's  consent,  or  sell 
her  or  his  share  to  whom  they  pleased,  and 
for  whatever  price  they  saw  fit  to  fix  upon 
it.  In  fact,  they  are  independent  of  each 
other,  and  may  deal  with  each  other  in  the 
same  manner  as  owners  of  separate  property. 

The  assignment  to  Mrs.  Gruber  of  the  Pol- 
lard interest  being  for  the  sole  purpose  of 
having  her  maintain  this  action  in  her  own 
name,  she  is  not  the  real  party  in  interest, 
and  to  allow  her  to  prosecute  this  suit  as  to 
the  Pollard  interest  would  be  contrary  to  pub- 
lic policy.  The  court,  therefore,  erred  in 
holdingthat  Mrs,  Gruber  could  maintain  this 
suit  as  to  the  Pollard  interest.  The  bill  must 
be  dismissed  as  to  his  interest. 

The  next  inquiry  is  as  the  character  of  the 
evidence  that  is  requisite  to  establish  fraud. 
A  party  alleging  fraud  must  clearly  and  dis- 
tinctly prove  the  fraud  as  alleged.  If  the 
fraud  is  not  proved  as  alleged,  relief  cannot 
be  had,  although  the  party  against  whom  re- 
lief is  sought  may  not  have  been  perfectly 
clear  in  his  dealings;  for  fraud  will  not  be 
carried,  by  way  of  relief,  one  tittle  beyond 
the  manner  In  which  it  is  proven.  The  rules 
of  evidence  are  the  same  in  equity  as  at  law; 
and  when  certain  facts,  as  proved,  amount 
to  a  fraud,  is  a  question  for  the  court.  But 
the  court  is  not  justified  in  finding  such  facts 
upon  any  less  or  different  kind  of  proof  than 
v.23p.no.l4— 56 


would  be  required  to  satisfy  a  Jury,  for  the 
law  in  no  case  will  presume  fraud.  The  pre- 
sumption is  always  in  favor  of  innocence, 
and  not  of  guilt.  In  no  doubtful  matters 
should  the  court  lean  to  the  conclusion  that 
a  fraud  had  been  committed;  nor  should  It  be 
assumed  on  doubtful  evidence.  The  facts 
sufficient  to  establish  a  fraud  should  be  clear 
ami  convincing.  Circumstances  ui  mcresus- 
plcion  will  not  warrant  the  court  in  coming 
to  the  conclusion  that  a  fraud  has  been  com- 
mitted. We  do  not  wish  to  be  understood 
as  holding  that,  in  order  to  establish  fraud, 
it  requires  direct  or  positive  proof;  for  in 
matters  that  regard  the  conduct  of  men  the 
certainty  of  mathematical  demonstration  can- 
not be  expected  or  required,  and  much  of  hu- 
man knowledge  on  all  subjects  may  be  in- 
ferred from  facts  that  are  establislied.  Care 
should  be  taken,  how.ever,  not  to  draw  con- 
clusions hastily  from  premises  that  will  not 
warrant  it;  but,  if  the  facts  established  atford 
a  sufiicieilt  and  reasonable  ground  for  draw- 
ing tlie  inferences  of  fraud,  the  conclusion  to 
which  the  proof  tends  must,  in  theabseuceof 
contradiction,  beadopted.  The  motives  with 
which  an  act  is  done  may  be,  and  often  is,  as- 
certained and  determined  by  circumstances 
connected  with  the  transaction.  Various 
facts  and  circumstances  evince  sometimes, 
with  unerring  certainty,  the  hidden  purposes 
of  the  mind.  Therefore,  fraud  may  be.shown 
by  circumstances.  But  when  the  evidence, 
whether  it  be  direct  or  circumstantial,  is  so 
strong  as  to  produce  conviction  in  the  mind 
of  the  judge  of  the  truth  of  the  charge,  it 
will  be  sutncient.  This  we  take  to  be  the  ex- 
tent of  the  rule  that  fraud  must  be  proved. 
But  this  does  not  authorize  the  finding  of 
fraud  on  less  than  a  preponderance  of  the 
evidence,  taken  as  a  whole,  for  it  is  diflicult 
to  see  how  any  disputed  question  of  fact  can 
be  found  except  by  the  greater  weight  of  evi- 
dence. The  difference  in  the  weight  may  be 
slight,  but,  unless  it  preponderates  on  the 
side  of  the  plaintiff,  the  matter  in  dispute 
cannot  be  said  to  be  proved;  and  this  rule  is 
adhered  to  more  strictly  in  actions  of  this 
character  than  in  any  other  class  of  civil 
cases,  for  it  is  said  that  while  the  law  abhors 
fraud,  it  is  also  unwilling  to  impute  it  on 
slight  and  trivial  evidence,  and  thereby  cast 
an  unjust  reproach  upon  the  character  of  par- 
ties. What  amount  or  weight  of  evidence  is 
sufficient  proof  of  a  fraud  is  not  a  matter  of 
legal  definition.  The  proof,  however,  musf 
be  satisfactory.  It  should  be  so  strong  and 
cogent  as  to  satisfy  the  mind  and  conscience 
of  a  common  man,  and  so  to  convince  him 
that  he  would  venture  to  act  upon  that  con- 
viction in  matters  of  the  highest  concern  and 
importance  to  his  own  interest.  It  need  not 
possess  such  a  degree  of  force  as  to  be  irre- 
sistible, but  there  must  be  evidence  of  tangi- 
ble  facts  from  which  a  legitimate  inference 
of  fraud  may  be  drawn.  As  an  allegation  of 
fraud  is  against  the  presumption  of  honesty, 
it  requires  stronger  proof  than  if  no  such 
presumption  existed. 
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The  evidence  in  this  case  shows  the  follow- 
ing state  of  facts:  Neigbley  was  the  foreman 
of  the  mine,  and  bad  control  of  the  same. 
Oest  was  at  the  mine  everyday  or  two.  Pol- 
lard crushed  the  ore  at  his  mill,  kept  the  books 
and  accounts,  paid  the  men,  and  was  the 
superintendent,  in  so  far  as  it  was  necessary 
to  have  one.  The  Bay  Bros,  who  were  acting 
as  agents  for  Mrs.  Gruber,  had  the  contract 
for  the  hauling  of  the  ore  to  the  mill  for  re- 
duction, were  at  the  mine  every  day  or  two 
to  haul  the  ore  away.  A  rich  body  of  ore 
was  discovered  in  the  mine  on  or  about  the 
23d  day  of  November,  1887.  The  man  em- 
ployed in  the  mine,  and  who  made  this  dis- 
covery, went  to  Oest's  house,  called  him  out 
of  bed,  and  informed  him  of  the  development 
in  the  mine.  Neighley,  on  his  return  to  the 
mine  in  the  morning,  found  the  prospect  in 
the  blacksmith  shop  which  had  been  left  there, 
and  immediately  proceeded  to  seek  from 
whence  itcame,  and  found  the  place.  Neigh- 
ley then  notified  Oest  and  Munckton  of  the^ 
discovery.  Baker  was  also  notified  of  the' 
strike,  and  was  taken  into  the  mine  by  Neigh- 
ley, and  permitted  to  examine  the  place  from 
which  the  rich  quartz  came;  and  Neigliley 
took  samples  of  the  ore,  and  prospected  them 
for  Baker's  benefit.  Immediately  after  the 
discovery  in  the  mine  and  the  examination 
as  made  by  Baker,  Munckton  proceeded  to 
negotiate  for  the  purchase  of  Mrs.  Gruber's 
interest  in  the  mine.  The  place  from  whence 
the  rich  quartz  came  was  concealed  by  direc- 
tions of  Neighley,  so  that,  if  an  owner  had 
gone  into  the  mine,  he  could  not  have  found 
the  place  from  which  the  rich  ore  came,  with 
ordinary  diligence,  without  some  one  who 
was  aware  of  the  covering  up  had  pointed  it 
out  to  him.  Munckton  had  been,  and  was 
being,  informed  every  day  or  two  as  to  the 
condition  of  the  mine,  from  the  time  of  the 
discovery  until  he  had  purchased  the  Gruber 
interest,  by  Neighley  and  others  employed  in 
the  mine,  and  was  also  notified  by  Neigbley 
that  the  place  from  whence  the  rich  rock 
came  was  covered  up  so  that  it  would  not  do 
the  owners  any  good  if  they  did  go  into  the 
mine;  and,  although  the  agent  of  Mrs.  Gruber 
was  at  the  mine  nearly  every  day,  and  did 
ask  Neighley  every  day,  during  the  negotia- 
tions, as  to  the  condition  of  the  mine,  he  was 
informed  that  there  was  no  improvement  in 
the  ore  body  or  the  mine.  And  this  fraud 
and  deception  was  kept  up  from  the  date  of 
the  discovery  until  Munckton  had  received 
his  deed  for  the  property.  Although  the  evi- 
dence is  conflicting,  yet  the  preponderance  of 
the  evidence  is  in  favor  of  Mrs.  Gruber's 
claim.  Munckton,  knowing  that  Neighley 
was  perpetrating  a  fraud  upon  Mrs.  Gruber, 
cannot  be  permitted  to  avail  himself  of  the 
benefits  thereof.  He,  knowing  what  Neigh- 
ley was  doing,  became  a  party  to  the  fraud; 
and  in  actions  of  this  nature  the  true  measure 
of  damages  are  the  profits  derived  from  the 
property  while  in  the  possession  of  the  pur- 
chaser. The  facts  in  this  case  support  the 
judgment  as  to  the  Gruber  interest.    The 


judgment  of  the  court  will  be  that  Munckton 
and  Baker  shall  reconvey  to  Mrs.  Caroline 
Gruber  one-fourth  interest  in  the  Oest  mine, 
and  the  said  Munckton  and  Baker  pay  to  Mrs. 
Gruber  the  sum  of  311,000;  that  the  action 
for  the  Pollard  interest  be  dismissed ;  and  that 
the  appellants  have  Judgment  for  their  costs 
on  appeal. 

Hawlet,  C.  J.,  {concurring.)  The  right 
of  Mrs.  Gruber  to  maintain  this  action  in  her 
own  name  for  the  one-quarter  interest  deeded 
to  her  by  Pollard  is  the  only  question  upon 
which  there  is  any  difference  of  opinion 
among  the  members  of  this  court.  The  terms 
of  the  agreement  executed  contemporaneous- 
ly with  the  deed  clearly  show  that  there  was  no 
absolute  sale,  no  conveyance  of  the  property, 
nor  of  any  interest  therein.  Mrs.  Gruber 
acquired  no  right,  title,  or  interest  in  or  to 
the  one-quarter  interest  of  Pollard  in  the 
Oest  mine  by  the  deed,  or  in  the  fruits  of  the 
litigation,  so  far  as  that  Interest  is  concerned. 
All  that  was  conveyed  to  her,  or  that  was  in- 
tended to  be  conveyed,  was  the  mere  naked 
right  to  sue  in  her  own  name  for  the  sole 
benefit  of  Pollard.  There  are  some  very 
respectable  authorities  which  maintain  the 
doctrine  that  the  right  to  bring  an  action  to 
cancel  a  deed  for  fraud  cannot  be  conveyed 
or  assigned  even  to  a  purchaser  for  value. 
Other — more  numerous  and  better  considered 
— cases  declare  that  the  party  who  has  been 
defniuded  may  sell  his  equitable  interest  in 
the  property  to  a  third  party,  and  that  such 
third  party  may  establish  the  fraud  in  equity, 
and  thereby  be  protected  in  his  purchase. 
These  authorities  recognize  the  distinction 
between  an  absolute  conveyance  of  the  prop- 
erty, and  the  assignment  of  a  mere  right  to 
sue  for  the  benefit  of  the  grantor.  Where 
the  conveyance  is  made  to  another  person, 
bona  fide,  for  a  valuable  consideration,  such 
person  can  maintain  the  action  in  his  own 
name;  for  he  is  the  real  party  in  interest.  If 
a  conveyance  is  made  to  a  trustee  fur  the 
benefit  of  creditors,  minor  heirs,  or  persons 
who  may  inherit  an  interest  in  the  estate,  or 
in  any  case  where  the  assignee  has  an  inter- 
est in  the  fruits  of  the  litigation,  the  action 
can  be  maintained,  for  the  same  reason.  But, 
if  the  transaction  relating  to  the  assignment 
or  conveyance  of  the  property  amounts  sim- 
ply to  a  mere  right  in  the  assignee  or  grantee 
to  sue  in  his  name  for  the  sole  benefit  of  the 
assignor  or  grantor,  then  the  action  cannot 
be  maintained.  All  the  authorities  agree 
that  the  assignment  of  a  bare  right  to  file  a 
bill  in  equity  for  a  fraud  committed  on  the 
assignor  cannot  be  maintained  in  the  n.-ime 
of  the  assignee.  The  fraud  upon  Mrs.  Uru- 
l>er  and  Pollard  arose  out  of  the  purchase  of 
their  separate  interests  in  the  Oest  mine,  at 
the  same  time,  in  the  same  manner,  and  from 
the  same  cause;  but  Mrs.  Gruber  was  not 
thereby  defrauded  or  damaged  by  the  sale  of 
Pollard's  interest,  nor  was  Pollard  injured  by 
the  fraud  upon  Mrs.  Gruber.  They  were 
both  equally  interested  in  having  the  traus- 
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action  declared  fraudulent,  and  beyond  that 
their  interests  and  rights  were  entirely  sepa- 
rate and  distinct.  Neither  had  any  right,  ti- 
tle, or  interest  wliatever  either  in  tlie  dam- 
ages, or  in  the  property  to  be  recovered  by  the 
other. 

It  is  claimed  that  the  assignment  of  the 
PoIlHrd  interest  to  Mrs.  Gruber  ought  to  be 
sustained  because  it  tended  to  lessen  the  liti- 
gation, and  to  avoid  the  unnecessary  expenses 
of  separate  suits;  in  other  words,  that  appel- 
lants, instead  of  being  prejudiced,  have  real- 
ly been  benefited  by  the  assignment.  The 
contention  is  not  well  founded.  If  two  per- 
sims  were  injured  in  a  collision  upon  a  rail- 
road, at  the  same  time  and  place,  one  of  tliem 
might,  by  assigning  his  cause  of  action  for 
damages  to  the  other,  for  the  purpose  of  set- 
tling all  disputed  questions  in  one  suit,  ma- 
terially lessen  the  expenses  of  the  litigation, 
and  cases  might  be  imagined  where  such  a 
course  would  be  beneficial,  instead  of  preju- 
dicial, to  the  railroad  corporation,  the  defend- 
ant in  the  action.  But  is  it  not  equally  clear 
that  cases  might  frequently  arise  when  it 
would  be  detrimental  and  injurious  to  the  in- 
terests and  legal  rights  of  the  defendant?  If 
sncb  a  practice  were  permissible,  the  parties 
injured,  by  blending  the  causes  of  action  In- 
to one  suit,  and  thereby  uniting  the  weaker 
with  the  stronger  and  clearer  case,  might 
stand  a  much  better  chance  for  a  recovery  on 
both  than  if  each  was  made  to  rest  exclusive- 
ly upon  its  own  merits.  Would  not  the  de- 
fendant in  such  an  action,  irrespective  of  the 
question  of  expense  or  injury,  and  without 
any  proof  that  the  assignment  was  champer- 
tous,  have  the  right  to  object,  and  have  his 
objections  maintained,  upon  the  ground  that 
the  law  does  not  permit  such  actions  to  be 
assigned?  It  is  within  the  power  of  the  leg- 
islature, whenever  it  is  deemed  advisable  so 
to  do,  in  the  interest  of  public  justice,  to 
make  causes  of  action  for  fraud  assignable, 
so  aa  to  authorize  any  person  to  maintain 
such  a  suit  for  the  benefit  of  another;  and, 
in  my  opinion,  it  is  a  safer  and  better  course 
for  the  courts  to  leave  the  question  of  prac- 
tice, if  any  change  is  needed,  to  be  decided  by 
legislative  action.  It  may  be  that  no  harm 
or  injury  has  resulted  in  this  particular  case 
to  appellants;  but  they  had  the  legal  right  to 
prove,  as  tbey  did,  that  Mrs.  Gruber  had  no 
interest  whatever  in  the  interest  in  the  mine 
deeded  to  her  by  Pollard,  or  in  the  damages 
to  be  recovered  thereon,  and  to  object  to  her 
maintaining  the  suit  as  to  the  Pollard  inter- 
est on  that  ground,  and  to  rely  in  support  of 
the  objection  upon  the  numerous  authorities 
which  without  exception  declare  that  such 
assignments  are  void  as  against  good  policy, 
and  savor  of  maintenance.  This  conclusion 
is  based  upon  the  theory  that  such  assign- 
ments, if  allowed,  would  have  a  tendency  to 
encourage  litigation,  and  lead  to  improper  in- 
termeddling and  undue  interference  in  the 
prosecution  of  such  suits.  I  am  of  opinion 
that,  as  a  general  rule,  it  would  lead  to  such 
injurious  results,  and  that  the  reasons  given 


in  the  decided  cases  are  substantial,  wise,  and 
just,  and  ought  to  be  sustained.  Entertain- 
ing these  views,  I  concur  in  the  judgment 
announced  by  Mr.  Justice  Murphy. 

Belknap,  J.,  (dtasenting.)  Caroline  Gru- 
ber, A.  A.  Pollard,  and  Fred  Oest  owned  the 
Oest  mine  as  teuants  in  common,  and  worked 
it  as  copartners.  They  were  engaged  in  the 
partnership  business  for  some  time  prior  to 
the  ore  discovery,  and  until  the  sale  to  Munck- 
ton.  The  business  was  unprofitable.  The 
relations  of  the  Bay  Bros  ,  who  were  Mrs. 
Gruber's  brothers,  and  who  represented  her 
interest  in  the  mine  and  partnership,  were 
unfriendly  with  Mr.  Oest.  the  principal  own- 
er; and  Mrs.  Gruber  had  offered  her  interest 
for  sale.  In  this  condition  of  aftairs,  and  on 
the  night  of  the  20th  of  November,  1887,  the 
rich  ore  was  struck.  All  information  of  the 
discovery  was  withheld  from  Mrs.  Gruber 
and  her  brothers  and  from  Pollard,  by  direc- 
tion of  Oest,  for  the  purpose,  as  he  declared, 
of  getting  rid  of  the  Bays.  Subsequent  ex- 
plorations made  for  the  purpose  of  Hscertain- 
ing  the  extent  and  value  of  the  ore  body  were 
conducted  pursuant  to  this  place.  The  rich 
ore  was  not  mined,  but  low  grade  and  un- 
profitable ores  were  worked,  for  the  purpose 
of  discouraging  the  plaintift,  and  inducing 
her  to  sell.  Munckton  received  early  infor- 
mation of  the  discovery  from  Oest,  and,  at 
his  request,  from  Neighley,  the  foreman;  and 
defendant  Baker,  a  brother-in-law  of  Neigh- 
ley, was  allowed  to  examine  the  mine,  and 
shown  the  discovery.  Negotiations  entered 
into  at  first  for  the  purpose  of'purchasing 
only  Mrs.  Gruber's  interest  resulted  in  the 
purchase  of  her  interest  and  Pollard's  as  well. 
A  joint  deed  was  made  by  them  to  Munck- 
ton,— Baker's  interest  being  concealed;  and 
afterwards  Munckton  conveyed  to  him  one- 
half  of  the  interest  acquired.  Pollard  was 
superintendent,  but  gave  little  personal  at- 
tention to  the  workings  of  the  mine.  He 
and  the  other  owners  relied  upon  the  reports 
of  its  condition  made  to  them  by  Neighley, 
the  foreman.  During  the  period  between 
the  strike  and  the  sale,  and  while  the  negotia- 
tions were  pending,  both  Pollard  and  the 
plaintiff,  by  her  agent,  inquired  of  Neighley 
concerning  the  condition  of  the  mine.  He 
stated  that  no  change  had  taken  place  and 
that  there  was  nothing  new  to  report.  Bely- 
ing upon  these  statements,  and  with  no  sug- 
gestion to  tiie  contrary,  plaintiff  sold  her 
one-quarter  interest  for  $4,000,  and  Pollard 
a  like  interest  for  j>2,000.  Tlie  ore  discov- 
ered yielded  in  gross  $112,000,  of  which  sum, 
$56,000  were  profits,  one-half  of  which,  or 
$28,000,  defendants  received. 

Leaving  out  of  consideration  the  acts  of 
Oest,  Neighley  was  lK)und  to  truthfully  re- 
port to  the  plaintiff,  or  her  agent,  and  to  Pol- 
lard. Instead  of  stating  the  truth,  he  con- 
cealed it.  If  Munckton  had  been  ignorant  of 
this  concealment,  and  dealt  at  arras-length 
with  the  sellers,  it  might  well  be  argued  that 
he  was  under  no  obligation  to  inform  them 
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of  the  value  of  their  property.  But  it  is 
manifest  that  he  knew  of  the  fact  and  pur- 
pose of  the  concealment.  Upon  this  point 
the  learned  judge  before  whom  the  cause  was 
tried  says:  "But  all  the  evidence  and  the  cir- 
cumstances, taken  togetlier,  convince  me 
that  Munckton  and  Baker  knew  the  plaintiff 
and  Pollard  had  not  learned  of  the  discovery 
of  ore.  and  knew  of  the  means  by  which  the 
knowleilge  had  been  kept  from  them."  And 
again:  "Munckton  knew  of  it;  and,  if  he  had 
thought  that  Pollard  and  the  Bays  also  knew 
it,  (as  he  certainly  would,  if  he  did  not  know 
to  the  contrary,)  he  would  certainly  have 
mentioned  it  in  the  course  of  the  negotia- 
tions, defeating  the  whole  scheme. "  The  dis- 
covery greaily  enhanced  the.  value  of  the 
mine.  It  was  the  inducement  to  defendants 
to  purchase;  and.  if  the  sellers  had  known  of 
it,  they  naturally  would  have  used  the  fact 
for  what  it  was  worth.  But  plaintiff  asked 
no  more  for  her  interest  than  the  price  she 
had  offered  it  at  before  the  strike,  and  Munck- 
ton conducted  his  negotiations  so  as  not  to 
disclose  the  fact  of  the  discovery.  From 
these  facts  the  district  court  must  have  con- 
cluded that  Munckton's  condnct  was  incon- 
sistent with  ignorance  of  the  concealment. 
They  are  sufBcient,  in  connection  with  the 
fact' that  knowledge  of  ihe  strike  was  con- 
cealed from  plaintiff  and  Pollard,  and  com- 
municated to  Munckton,  in  order  that  he 
might  purchase,  to  support  the  finding  of  the 
district  court  upon  this  point.  The  scheme 
to  defraud  did  not  originate  with  Munckton. 
Otiiers  set  in  on  foot,  and  bore  a  mure  active 
part  than  he  in  the  perpetration  of  the  fraud, 
but  he  consummated  it  by  purclia-sing  with 
guilty  knowledge  of  the  general  plan.  He 
cannot,  therefore,  retain  the  avails  of  the 
sclieme.  The  decree  of  the  district  court  di- 
rects a  cancellation  of  the  deed  of  conveyance 
to  the  defendants,  requires  a  reconveyance, 
and  that  tliey  repay  to  the  plaintiff  the  profits 
acquired  from  tlie  mine.    . 

Appellants  claim  that  the  measure  of  datp- 
ages  should  have  been  the  difference  between 
the  market  value  of  plaintiff's  interest  and 
the  value  she  received.  In  an  action  at  law, 
when  a  plaintiff  affirms  a  contract  and  seeks 
only  damages  caused  by  fraudulent  represen- 
tation, the  difference  between  the  actual 
value  and  the  price  paid  may  afford  compen- 
sation. '  But  this  Is  not  a  case  of  that  char- 
acter. Plaintiff  does  not  affirm,  but  repu- 
diates, the  contract,  and  seeks  a  rescission  of 
'  it.  Under  the  rule  invoked,  she  would  re- 
ceive 91,000  damages, — that  sum  being  the 
difference  between  the  price  paid  and  the 
market  value. — while  the  profits  upon  the 
ore — amounting,  for  the  one-half  interest,  to 
the  sum  of  $28,000 — would  inure  to  the  bene- 
fit of  the  defendants.  The  injustice  of  this 
view  is  dear,  and  it  is  equally  clear  that  the 
court,  in  placing  the  plaintiff,  so  far  as  it 
could,  as  if  no  fraud  had  been  practiced, 
adopted  the  only  rule  of  damages  that  could 
afford  adequate  relief. 

Objection  was  taken  that  Adam  Bay  was 


not  made  a  party  plaintiff.  Appellants  urge 
that  he  was  the  real  owner  of  a  one-quarter 
interest  in  the  mine,  standing  in  the  name  of 
the  plaintiff  at  the  time  of  the  sale ;  that,  al- 
though the  legal  title  was  in  the  plaintiff,  she 
was  in  fact  a  mortgagee.  We  will  not  con- 
sider the  testimony  upon  this  point.  Defend- 
ant Munckton  had  purchased  his  interest  and 
that  of  liaker  from  her,  and  was  in  possession 
under  her  deed.  They  were,  therefore,  es- 
topped to  deny  her  title.  This  view  renders 
it  unnecessary  to  consider  the  objection  to  the 
ruling  of  the  court  excluding  the  testimony 
of  Mr.  James  A.  Stephens,  the  attorney  who 
drew  the  deed  from  Adam  Bay  to  Mrs.  Gru- 
ber,  and  by  whom  defendants  offered  to  show 
that  it  was  intended  as  a  mortgage. 

Further  objection  Is  made  to  the  character 
of  proof  by  which  plaintiff's  case  was  estab- 
lished. Keighley,  the  foreman  above  men- 
tioned, and  who  actively  participated  in  the 
perpetration  of  tlie  fraud,  was  plaintiff's  prin- 
cipal witness,  and  as  such  detailed  the  means 
by  which  the  fraud  was  accomplished.  It  is 
said  tl)at  he  stood  before  tlie  court  precisely 
as  an  accomplice  in  crime  wlio  confesses  his 
own  participation  in  it.  Concede  this,  and 
yet  upon  all  material  points  the  testimony 
of  the  witness  was  corroborated. 

Appellants  also  contend  that  the  transfer 
by  Pollard  to  Mrs.  Gruber  was  simply  the 
transfer  of  a  lawsuit,  and  is  void  as  savoring 
of  maintenance.     "Maintenance"  is  defined 
by  Blackstone  as  "an  officious  intermeddling 
in  a  suit  that  no  way  belongs   to  one,  by 
maintaining  or  assisting  either  party,  with 
money  or  otherwise,  to  prosecute  or  defend 
it."    And  "champerty"  is  defined  as  "a  spe- 
cies of  maintenance,    «    *    *    being  a  bar- 
gain with  a  plaintiff  or  defendant  aamptim 
partire,  to  divide  the  land  or  other  matter 
sued  for  between  them  if  they  prevail  at  law." 
4Bl.Comra.  134.    "The doctrine  of  the  com- 
mon law  as  to  champerty  and  maintenance." 
says  Judge  Story,  "is  to  be  understood  with 
proper  limitations  and  qualifications,  and  can- 
not be  applied  to  a  person  liaving  an  interest, 
or  believing  tliat  he  lias  an  interest,  in  the 
subject  in  dispute,  and  bona  fide  acting  in 
the  suit;  for  be  may  lawfully  assist  in  the  de- 
fense or  maintenance  of  that  suit."    2  Story, 
£q.  Jur.  §  1048a.    Applying  these  principles 
to  the  facts,  the  agreement  between  Pollard 
and  Mrs.  Gruber  does  not  come  within  the 
rules  of  maintenance,  nor  within  the  reason 
of  laws  upon  that  subject.    Each  had  an  equal 
interest  in  the  mine,  and  had  alienated  it  un- 
der a  similar  state  of  facts.    If  either  liad 
brought  suit  to  annul  his  or  her  deed,  the 
other  liad  sacli  interest  in  the  subject  of  the 
litigation  as  would  sustain  aYi  agreement  for 
the  prosecution  of  the  suit.    Call  v.  Calef,  13 
Mete.  3'j2:  Finden   v.  Parker,  II   Meee.  & 
W.  675.    And,  in  order  that  relief  for  both 
could  be  obtained  by  one  suit.  Pollard  con- 
veyed to  Mrs.  Gruber.    This  tended  to  reduce 
the  expenses  of  the  litigation,  and  could  not 
have  prejudiced  appellants.     There  is  an  en- 
tire absence  of  officious  intermeddling   by 
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maintaining  or  assisting  another  to  prosecute 
tlie  suit;  the  agreement  expressly  providing 
that  they  shall  divide  the  expenses  of  the  lit- 
igation,— in  other  words,  each  shall  pay  in 
proportion  to  his  or  her  interest. 

The  CHse  of  Prosser  v.  Edmonds,  1  Yonnge 
&  C.  481,  is  relied  upon  by  appellants  in  sup- 
port of  their  contention .  In  phat  cnse  a  debtor 
bad  lieen  fraudulently  induced  to  maice  cer- 
tain deeds  of  conveyance.  Subsequent  cred- 
itors, to  whom  the  debtor  afterwards  assigned 
his  interest  in  the  property,  brought  a  suit  in 
equity  to  annul  the  flrst  conveyance.  The 
debtor  made  no  complaint,  and  refused  to  be 
made  a  party  plaintiff  to  the  suit.  It  was 
beld  that  the  second  assignment  could  not  be 
sustained.  The  distinction  between  that  case 
and  this  is:  There  the  debtor  made  no  com- 
plaint. Here  the  transferrer  is.  in  effect,  a 
soitor  maintaining  his  share  of  the  expenses 
of  the  suit.  The  class  of  cases  to  which  Pros- 
ser V.  Edmonds  belongs  holds  that  an  assign- 
ment or  transfer  will  not  be  upheld  when  it 
is,  in  effect,  the  transfer  of  a  lawsuit  to  be 
prosecuted  at  the  expense  of  the  iissignee  or 
transferree.  The  decisions  are  placed  upon 
two  grounds:  (1)  that  such  transactions  in- 
volve the  offenses  of  maintenance  or  cham- 
perty, or  lead  to  their  mischievous  conse- 
quences, and  are,  therefore,  repugnant  to  the 
policy  of  the  laws  upon  these  subjects;  and  (2) 
they  are  contrary  to  the  common  law,  which 
forbade  the  transfer  of  a  disputed  title  to  real 
property  by  a  party  out  of  possession,  upon 
the  principle  that  such  transfers  savored  of 
maintenance.  As  to  the  first  ground,  the 
agreement  set  forth  involves  none  of  the  in- 
gredients of  the  offenses  named,  and,  as  to 
the  second,  expressly  permits  the  transfer  in- 
terdicted by  the  common  law.  Section  3026, 
Gen.  St.  The  reasons,  therefore,  which  liave 
required  oourts  to  disregard  the  transfer  of 
disputed  rights,  do  not  exist  in  the  present 
case.  I  will  not  consider  whether  plaintiff 
is  the  real  party  in  interest,  within  the  mean- 
ing of  section  4  of  the  civil  practice  act,  as 
this  ground  was  not  relied  upon  by  appellants. 
As  opposed,  however,  to  the  view  expressed 
in  the  opinion  of  Mr.  Justice  MunPHY,  Prof. 
Bliss,  in  discussing  similar  statutes  requiring 
actions  to  be  brought  in  the  name  of  the  real 
party  in  interest,  says  most  of  the  courts  have 
beld  that,  in  actions  brought  by  the  trans- 
feree, it  does  not  concern  the  defendant  for 
what  purpose  the  transfer  was  made,  and  he 
cannot  object  unless  he  has  some  defense,  or 
holds  some  claim,  against  the  real  owner. 
Bliss,  Code.  Fl.  §  51.  I  Uiink  the  judgment 
should  be  affirmed  in  nil  respects. 

NOTE. 
Champektt  anu  Maixtexasce — What  Consti- 
TCTIB.  Conveyances  of  land  beld  adversely  to  the 
grantor  at  the  time  are  void  in  Kcntuvky.  Bentley 
v.  Childers,  7  S.  W.  Rep.  628MJomb3  v.  MoQuinn, 
9  8.  W.  Rep.  495;  Adking  v.  Whalln,  7  8.  W.  Rep. 
012.  But  taia  does  not  apply  where  there  was  no 
adverse  poBsession  at  the  tune  the  contract  for  con- 
veyance was  made.  &reer  v.  Wintersmith,  4  S.  "W. 
Rep.  283;  Thacker  v.  Belcher,  11  S.W.  Rep.  8.  They 
are  made  so  hy  statute  in  New  York,  but  it  is  held 
that  the  statute  does  not  apply  where  the  adverse 


holder  olaims  nnder  a  common  grantor  with  the 
other  parties,  and,  by  mistake  in  construing  his 
deed,  holds  land  not  embraced  therein.  Harris  v. 
Oakley,  7  N.  Y.  Bupp.  282.  The  essential  ingre- 
dient of  ohampertv  is  the  intent  to  promote  lit- 
igation.   The  J.  Carl  Jackson,  29  Fed.  Rep.  396. 

In  Powler  v.  Callan,  (N.  Y.)  7  N.  E.  Rep.  189,  a 
devisee  conveyed  part  of  the  property  devised  to 
an  attorney  in  consideration  of  the  latter's  agree- 
ment to  defend  a  suit  attacking  the  will,  and  to  in- 
demnify the  devisee  against  liability  for  posts. 
The  court  said  that  it  did  not  affeot  the  validity  of 
such  contract  that  it  would  have  been  condemned 
by  the  old  rules  relating  to  champerty  and  mainte- 
nance, and  held  that  it  was  not  prohibited  by  the 
statutes  of  New  York.  Bee,  also,  a  note  to  that 
case  on  the  same  subject.  A  contract  between  an 
attorney  and  client  for  a  contingent  fee  is  not  un- 
lawful in  Iowa,  Winslow  v.  Railroad  Co.,  88  N.  W. 
Rep.  830;  nor  in  Miigiiachusetts,  Manning  v. 
Sprague,  18  N.  E.  Rep.  678;  Blalsdell  v.  Ahem,  11 
N.  E.  Rep.  681 ;  but  an  agreement  to  give  an  attor^ 
ney  one-half  of  the  amount  recovered,  the  clients 
paving  no  part  of  the  costs,  is  champertous,  Lancy 
v.  Harvender.  16  N.  E.  Rep.  464.  In  lllinoU, 
it  has  been  held  that  an  agreement  by  attorneys  to 
render  professional  services  in  clearing  the  title  to 
laud  for  a  certain  per  cent,  of  what  the  client  may 
sell  the  land  for  is  not  champertous  where  the  at- 
torneys do  not  agree  to  prosecute  the  litigation  at 
their  own  expense.  PhUlips  v.  Commissioners,  10 
N.  E.  Rep.  280.  See,  also,  Aiiltmau  v.  Waddl^ 
(Ean.l  19  Pac.  Rep.  780 ;  Chester  v.  Jumel,  5  N.  Y. 
Bupp.  809.  On  the  general  state  of  the  law  con- 
cerning champerty  in  the  United  States,  see  Court- 
right  V.  Bumes,  18  Fed.  Rep.  317,  and  note,  p. 
828 ;  The  Holladay  Case,  27  Fed.  Rep.  830,  and  note ; 
Oilman  v.  Jones,  (Ala.)  5  South.  Rep.  785. 

(83  Cal.  248) 

Fabnum  et  al.  v.  Phenix  Ins.  Co.     (No. 

13,365.) 
(Supreme  Court  of  CaHfomia.  Feb.  37, 1880.) 
Inscbanob— CoNDrnoKs  ov  Pouot— Waivbr. 

1.  An  express  provision  in  an  insurance  policy 
that  the  company  shall  not  be  liable  thereon  until 
the  premium  is  actually  paid,  is  waived  by  the  un- 
conditional delivery  of  the  policy  to  the  insured 
under  an  agreement  that  a  credit  shall  be  given 
for  the  premium. 

2.  An  agent  who  has  power  to  countersign  and 
deliver  policies,  and  who  is  responsible  to  the  com- 
pany for  collection  of  all  premiums  on  policies  is- 
sued by  him,  binds  the  company  by  an  agreement 
to  give  credit  on  the  premium  for  a  certain  time, 
though  he  is  expressly  authorized  to  give  such 
credit  only  for  a  shorter  time. 

3.  An  insurance  company  cannot  cancel  a  pol- 
icy for  failure  of  Insured  to  fulfill  certain  condi- 
tions, without  giving  notice  to  the  Insured,  and  a 
notice  sent  by  mail  is  ineffectual  unless  received. 

4.  A  tender  of  the  full  amount  of  the  premium 
within  the  term  of  the  credit  allowed  is  a  sufficient 
compliance  with  the  condition  of  payment  to  sus- 
tain an  action  on  the  policy. 

5.  A  provision  in  the  policy  that  "the  use  of 
general  terms,  or  anything  else  less  than  a  distinct 
specific  agreement,  clearly  expressed  and  iudorsed 
on  this  policy,  shall  not  be  construed  as  a  waiver" 
of  any  condition,  did  not  have  the  effect  to  render 
the  waiver  invalid,  as  not  indorsed  on  the  policy, 
since  the  agent  had  ostensible  authority  to  waive 
the  indorsement. 

6.  A  provision  in  the  policy  that  the  damage 
"may  be  determined  by  mutual  agreement,  »  •  • 
or,  failing  to  agree,  the  same  shall  be  submitted  to 
*  •  *  arbitration, "  does  not  require  arbitration 
unless  the  parties  fall  to  agree;  and  the  fact  that 
the  company,  when  proofs  of  loss  to  a  certain 
amount  were  furnish^,  made  no  objections  to  the 
amount,  but  denied  its  liability  on  other  grounds, 
and  denied  the  existence  of  the  policy,  is  sufllcient 
proof  that  the  company  acquiesced  in  the  amount 
of  the  loss,  and  waived  submission  to  arbitration. 

Appeal  from  superior  court,  San  Joaqu.n 
county;  J.  W.  Swinnebton,  Judge. 
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Action  bj  N.  0.  Parnum  et  al.  against  tlie 
Pbenix  Insurance  Company.  FlaintifTs  ap- 
peal from  H  judgment  of  nonsuit. 

Louttit,  Woods  <fe  Levtnsky,  for  appellants. 
J.  C.  Campbell  and  P.  W.  Bennett,  for  re- 
spondent. 

Vanclief,  C.  The  action  is  upon  a  policy 
of  iitsurance,  and  the  appeal  is  from  a  judg- 
ment of  nonsuit.  The  grounds  of  defend- 
ant's  motion  for  nonsuit,  andufjon  which  the 
motion  was  granted,  are  presented  by  a  bill 
of  exceptions,  and  the  record  discloses  the  fol- 
lowing facts :  Tlie  defendant  is  a  foreign  Are 
insurance  corporation  doing  business  as  such 
in  this  state,  having  general  agents  for  the 
state,  located  in  San  Francisco,  and  a  duly- 
appointed  local  agent  for  the  county  of  San 
Joaquin,  located  at  Stockton.  On  May  2, 
1887,  plaintiffs  verbally  applied  to  the  Stock- 
ton agent  for  a  policy  of  insurance  upon  their 
frame  barn,  windmill,  tank,  and  tankhouse, 
situated  about  two  miles  south-esistof  Banta, 
in  San  Joaquin  county.  The  land  upon  which 
these  buildings  stood  was  the  property  of  G. 
W.  Trahern,  the  father  of  one  of  the  plain- 
tiffs, who  had  permitted  plaintiffs  to  erect  the 
buildings  thereon,  but  tlie  buildings  were  the 
properly  of  plaintiffs,  who  resided  upon  the 
land,  and  used  and  occupied  the  buildings. 
At  the  time  the  insurance  was  applied  for  the 
local  agent  was  informed  that  the  land  be- 
longed, to  Trahern.  The  policy,  as  applied 
for,  was  issued  insuring  the  buildings  for  the 
term  of  five  years  from  May  1,  1887;  the  in- 
surance on  the  barn  being  for  $1,UOO,  and 
upon  the  other  structures  for  S200.  The 
policy  does  not  refer  to  the  ownership  of  the 
land  on  which  the  buildings  stood.  On  Sep- 
tember 5, 1887,  the  barn  was  totally  destroyed 
by  Are,  and  it  was  admitted  that  when  de- 
stroyed it  was  of  the  value  of  $1,000.  No- 
tice and  proof  of  the  loss  were  duly  given  and 
made  by  plaintiffs,  upon  receipt  of  which  the 
defendant,  without  questioning  the  amount 
of  the  loss,  denied  all  liability  on  the  policy. 
No  offer  or  request  was  made  by  eitlier  parly 
to  submit  the  question,  as  to  amount  of 
the  loss,  to  arbitration.  At  the  time  of  the 
Are  and  loss  no  part  of  the  premium  had  been 
actually  paid,  but  it  was  in  evidence  that  the 
local  agent  of  the  defendant,  at  the  time  the 
policy  was  issued  and  delivered,  verbally 
agreed  and  promised  to  give  the  plaintiffs  a 
credit  on  the  premium  until  October  1, 1887, 
and  that  the  policy  was  taken  by  plaintiffs 
with  that  understanding,  and  upon  that  con- 
dition, though  the  agreement  for  such  credit 
was  not  indorsed  in  writing  upon  the  policy. 
The  policy  was  countersigned  by  the  local 
agent, and  delivered  to  plaintiffs,  on  May  24, 
1887.  It  was  admitted  that  it  was  the  custom 
of  defendant  to  allow  its  agents  to  give  credit 
for  premiums  for  the  term  60  days;  and  it 
was  proved  that  the  local  agent  was,  by  vir- 
tue of  his  appointment,  made  responsible  for 
the  collection  of  all  premiums  on  policies  is- 
sued by  him.  On  June  25,  1887,  the  local 
agent  mailed  to  plaintiffs,  at  Banta,  a  writ- 


ten notice  stating  that  "the  premium  on  pol- 
icy No.  73,143,  on  barn,  tank,  etc.,  $1,200, 
amounting  to  $73.50  on  live-years  policy, 
falls  due  on  the  1st  of  July,  and  our  instruc- 
tions from  the  home  office  are  imperative  to 
collect  in  sixty  days;"  and  inclosed  in  the 
same  envelope  was  a  notice  that,  "unless  the 
premium  thereoi;  shall  be  paid  on  or  before 
12  o'clock  noon  of  July  1,  Hfe7,  we  shall  can- 
cel the  insurance  under  said  policy  on  our 
books,  for  non-payment  of  premium,  without 
'further  notice,  and  terminate  our  liability 
thereunder  from  that  date. "  It  was  proved 
that  there  was  a  regular  daily  communication 
by  mail  between  Stockton  and  Banta;  but 
neither  of  the  plaintiffs  actually  received  said 
notice.  At  the  expiration  of  the  time  named 
in  the  notice,  the  premium  being  still  un- 
paid, the  general  agents  of  defendant  at  San 
Francisco  made  an  entry  in  the  books  in  their 
office  to  the  effect  that  the  policy  was  canceled, 
but  no  notice  of  the  cancellation  was  given 
to  either  of  the  plaintiffs.  On  September  30, 
1887,  plaintiffs  tendered  to  the  local  agent 
of  defendant  the  full  amount  of  the  premium, 
which  he  refused  to  receive.  The  pleadings 
admit  that  the  amount  of  the  premium  was 
thereupon  immediately  deposited  by  plain- 
tiffs, subject  to  the  order  of  defendant,  and 
that  defendant  was  notified  in  writingof  such 
deposit,  and  payment  of  the  amount  to  de- 
fendant is  offered  in  the  complaint.  The 
policy  recites  a  consideration  of  $73.50,  but 
does  not  expressly  acknowledge  receipt  of 
payment.  It  contains  the  usual  conditions 
of  fire  policies  as  to  the  use  and  occupancy  of 
the  premises:  The  following  clauses  are  the 
only  ones  relevant  to  the  points  to  be  consid- 
ered: "The  company  shall  not  be  liable  by 
virtue  of  this  policy,  or  any  renewal  thereof, 
until  the  premium  therefor  be  actually  paid." 
"The  use  of  general  terms,  or  anything  less 
than  a  distinct  specific  agreement,  clearly  ex- 
pressed, and  indorsed  on  this  policy,  shall  not 
be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  herein." 
"The  insurance  may  be  terminated  at  any 
lime,  at  the  option  of  the  company,  on  giving 
notice  to  that  effect,  and  refunding  a  ratable 
proportion  of  the  premium  for  the  unexpired 
term  of  the  policy."  "The  amount  of  stdid 
value  and  of  damage  to  the  property  •  *  • 
may  be  determined  by  mutual  agreement  be- 
tween the  company  and  the  assured,  or,  fail- 
ing to  agree,  the  same  shall  be  submilted  to 
competent  and  impartial  arbitrators.  •  *  • 
It  is  furthermore  hereby  expressly  provided 
and  mutually  agreed  that  no  suit  or  action 
against  this  company,  for  the  recovery  of  any 
claim  by  virtue  of  this  policy,  shall  be  sus- 
tainable by  any  court  of  law  or  ciianc-ery  un- 
til after  an  award  shall  have  been  obtained 
fixing  the  amount  of  such  claim  in  the  man- 
ner above  provided.  In  witness  whereof  the 
Fhenix  Insurance  Company  has  caused  these 
presents  to  be  signed  by  its  president,  and  at- 
tested by  its  secretary,  in  the  city  of  Brook- 
lyn, county  of  Kings,  N.  Y.;  but  the  same 
shall  not  be  binding  until  countersigned  by 
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Henry  C.  Ktfyea,  agent  for  the  company  at 
Stockton.  Stephen  Crowell,  President. 
Philandeb  Shaw,  Secretary.  (Countersigned 
at  Stockton  this  24tb  day  of  May,  1887.  IIen- 
KY  C.  Keyes,  Agent. " 

1.  The  defendant  contends  that  there  Is  no 
liability  upon  the  policy,  because  the  premi- 
um was  not  actually  paid  before  the  loss,  and 
because  the  agreement  for  credit  was  not  in- 
dorsed in  writing  upon  the  policy.  It  seems 
to  be  settled  by  a  controlling  preponderance 
of  authority  that  an  express  provision  in 
a  policy  of  insurance  that  the  company  shall 
not  be  liable  on  the  policy  until  the  premium 
be  actually  paid,  is  waived  by  the  uncondi- 
tional delivery  of  the  policy  to  the  assured  as 
a  completed  and  executed  contract,  under  an 
express  or  implied  agreement  that  a  credit 
shall  be  given  for  the  premium ;  and  that  in 
auch  case  the  company  is  liable  for  a  loss 
which  may  occur  during  the  period  of  the 
credit.  Boehen  ▼.  Insurance  Co.,  35  N.  Y. 
ISl;  Wood  v.  Insurance  Co.,  32  N.  Y.  619; 
Goit  v.  Insurance  Co.,  25  Barb.  190;  Trus- 
tees y.  Insurance  Co.,  18  Barb.  69:  Sheldon 
v.  Insurance  Co.,  26  N.  Y.  460;  Bodine  v. 
Insurance  Co.,  51  N.  Y.  117;  Bowman  v. 
Insurance  Co.,  59  N.  Y.  521;  Church  v.  In- 
surance Co.,  66  N.  Y.  222;  Manufacturing 
Co.  T.  Insurance  Co.,  Id.  613;  Latolx  v.  In- 
surance Co.,  27  La.  Ann.  113;  Pino  v.  In- 
surance Co.,  19  La.  Ann.  233;  Insurance  Co. 
V.  Neyland,  9  Bush,  430;  Heaton  v.  Insur- 
ance Co.,  7  R.  I.  506;  Eagan  v.  Insurance 
Co.,  10  W.  Va.  583;  Hodge  v.  Insurance  Co., 
38  Hun,  584;  O'Brien  v.  Insurance  Co..  22 
Fed.  Rep.  586;  Tennant  v.  Insurance  Co.,  31 
Fed.  Rep.  322;  Insurance  Co.  v.  Norton,  96 
U.  S.  234;  Young  v.  Insurance  Co.,  45  Iowa, 
378;  Wagon  Co.  v.  Insurance  Co.,  20  Fed. 
Rep.  232;  Poet  v.  Insurance  Co.,  43  Barb.  351; 
Van  Schoick  v.  Insurance  Co.,  68  N.  Y.  440. 
The  reason  for  this  rule  is  well  expressed  in 
the  case  last  above  cited,  as  follows:  "The 
fact  that  the  insurer  delivered  to  the  insured 
the  written  contract  as  the  consummated 
agreement  between  them,  and  did  not  then 
exact  present  payment  of  the  premium,  as  a 
necessary  precedent  to  delivery,  was  too 
plainly  in  contradiction  with  the  condition  for 
prepayment  for  it  to  be  supfjosed  that  it  was 
meant  by  the  insurer,  or  supposed  by  either 
party,  that  It  was  intended  tu  make  that  con- 
dition a  potent  part  of  the  contnict.  •*  •  • 
It  would  be  imputing  a  fraudulent  intent  to 
the  defendant  in  this  case  to  say  or  to  think 
that  they  did  not  mean,  when  they  delivered 
this  policy  to  the  plaintiff,  to  give  him  a  valid 
and  binding  contract  of  insurance,  or  that 
they  did  not  mean  that  he  should  bplieve  that 
he  had  one,  or  that  they  did  not  suppose  that 
he  did  so  believe."  In  Insurance  Co.  v.  Mc- 
Crea,  8  Lea,  520,  it  is  said:  "It  seems  to 
be  well  settled  that,  when  a  contract  of  in- 
surance is  executed  with  a  full  knowledge  of 
an  existing  tact  which  would  render  it  void 
under  a  condition  precedent  embodied  there- 
in, the  condition  or  its  breach  will  be  consid- 
ered as  waived,  because  otherwise  it  would 


be  an  unmeaning  form,  the  only  effect  of 
which  would  be  to  deceive  and  defraud." 

In  Tennant  v.  Insunince  Co.,  supra,  Ross, 
J.,  holds  that  an  extension  of  credit  for  an 
insurance  premium  pursuant  to  custom,  by 
an  agent  having  power  to  countersign  a  re- 
newal receipt  upon  a  lire-policy,  made  the  re- 
newal of  the  policy  binding  in  favor  of  the 
assured,  notwithstanding  the  terms  of  the 
policy  making  the  actual  payment  of  the 
premium  a  condition  precedent  to  the  binding 
force  of  the  renewal,  and  notwithstanding 
the  death  of  the  insured  before  the  payment 
of  the  premium,  and  assigns  as  the  reason 
for  so  holding  that  "it  would  manifestly 
operate  as  a  fraud  upon  him  to  hold  that  the 
insurance  did  not  become  operative  until  the 
premium  was  actually  paid."  It  should  also 
be  remarked  that  it  would  be  manifestly  un- 
just for  an  insurance  company,  which  ex- 
tends the  time  for  the  payment  of  the  premi- 
um upon  an  executed  and  delivered  policy,  to 
charge  the  full  amount  of  premium  upon  the 
risk  for  the  entire  period  covered  by  the  poli- 
cy, and  to  accept  such  full  amount  at  the  ex- 
piration of  that  period  if  no  loss  occurred 
meanwhile,  and  yet  to  deny  the  validity  of 
the  policy,  and  its  liability  upon  it  during  the 
period  of  credit,  in  case  a  loss  should  occur 
during  that  period. 

In  this  case  the  local  agent  of  defendant  at 
Stockton  had  unquestionable  power toextend 
a  credit  upon  the  premium  for  the  period  of 
at  least  60  days.  He  represented  the  full 
power  of  the  company  to  make  a  consummat- 
ed and  binding  contract  of  insurance  by 
countersigning  and  delivering  the  policy;  and 
when  he  countersigned  and  delivered  it  un- 
conditionally as  a  completed  contract,  under 
a  specific  agreement  for  payment  of  the 
premium  at  a  future  date,  he  thereby  waived, 
to  the  full  extent  to  which  the  company  itself 
could  then  have  waived,  the  actual  payment 
of  the  premium  as  a  condition  precedent  to 
its  liability  on  the  policy.  "An  insurance 
agent,  clothed  with  authority  to  make  con- 
tracts of  insurance  or  to  issue  policies,  stands 
in  the  stead  of  the  company  to  the  assured." 
Rivara  v.  Insurance  O.,  62  Miss.  728.  In 
Insurance  Co.  v.  Block.  109  Pa.  St.  538,'  it  was 
held  that  the  counter-signature  of  an  author- 
ized agent  upon  a  policy  which  is  uncondi- 
tionally delivered  by  him  to  the  insured,  and 
which,  by  its  terms,  requires  such  counter- 
signing to  make  it  valid,  is  a  virtual  acknowl- 
edgment of  the  receipt  of  premium,  and 
estops  the  company  to  deny  the  validity  of 
the  policy,  upon  the  ground  that  the  premi- 
um was  not  actually  reoeived  by  the  otficers 
of  the  company.  The  policy  in  this  case  does 
not  formally  express  receipt  of  premium,  but 
it  recites  a  consideration  of  $73.50  for  the 
contract  of  insurance,  and  declares  that  the 
policy  shall  not  be  binding  until  counter- 
signed by  the  agent  at  Stockton,  and  thus 
impliedly  authorizes  him  to  consummate  a 
binding  contract  of  insurance  for  the  considi 
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eration  expressed.  If  the  policy  had  con- 
tained a  formal  receipt  of  premium,  its  un- 
conditional delivery  would  have  been  con- 
clusive evidence  of  payment,  so  as  to  have 
estopped  Ihet  defemlant  from  denying  tlie 
validity  of  the  policy,  notwithstanding  the  dec- 
laration in  it  that  it  shall  not  be  binding  until 
the  premium  is  actually  paid.  (Civil  Code,  § 
2598;  Basch  v.  Insurance  Co.,  36  N.  J.  Law, 
429;  Insurance  Co.  v.  Fennell,  49  111.  180;) 
and  upon  principle  the  same  I'esiilt  should 
follow  where  the  policy  is  delivered  as  a  valid 
and  completed  contract,  upon  a  consideration 
expressed  therein,  the  receipt  of  which  Is  im- 
pliedly acknowledged,  an  authorized  credit 
having  been  agreed  upon  as  an  equivalent 
and  substitute  for  cash  payment.  The  prom- 
ise to  pay  the  premium  at  a  future  time  was 
a  sulflcient  consideration  for  the  contract  to 
insure,  as  there  can  be  no  question  that  the 
promise  to  pay  at  a  future  day  was  binding 
on  the  plaintiffs,  and  could  have  been  en- 
forced by  the  defendant. 

It  is  no  answer  to  this  to  say  that  the 
Stockton  agent  was  not  authorized  to  give  so 
long  a  credit  as  that  given  in  this  case, — 
from  May  2  to  October  1,  1887, — but  was 
limited  to  a  credit  of  60  days;  for  it  is  sudi- 
cient  that  be  had  authority  to  give  a  credit  of 
60  days.  The  credit  given  was  a  valid 
credit  for  60  days,  at  least,  and  the  giving  of 
any  credit  by  authority  of  the  company  was 
a  waiver  of  actual  payment  as  acomlition 
precedent  to  the  liability  of  the  company. 
The  only  remedy  of  the  company  thereafter 
was  to  rescind  or  to  cancel  the  policy  for  non- 
payment of  the  premium  within  the  60  days, 
upion  peraonul  notice  to  the  plaintiffs,  which 
the  bill  of  exceptions  shows  was  not  re- 
ceived by  either  of  the  plaintiffs.  When 
credit  is  given  by  an  insurance  company  it 
has  no  right  to  cancel  the  policy  for  non-pay- 
ment of  premium,  except  after  putting  the 
insured  in  default,  (Latiox  v.  Insurance  Co., 
27  La.  Ann.  113,)  and  personal  notice  of  in- 
tended cancellation  must  be  given  to  tlie  in- 
sured, (Insurance  Co.  v.  TurnbuU,  86  Ky. 
230.  5  S.  W.  itep.  542.) 

If  the  notice  is  sent  by  mail,  and  not  re- 
ceived, as  in  this  case,  the  cancellation  for 
non-paymentof  premium  is  ineffective.  Mul- 
len v.  Insurance  Co.,  121  Mass.  171.  Xu- 
tice  of  cancellation  to  the  agent  who  nego- 
tiated the  policy  will  not  bind  the  assured, 
(Grace  v.  Insurance  Co.,  109  U.  S.  278.  3 
Sup.  Ct.  Rep.  207;  Assurance  Society  v.  In- 
surance Co.,  84  Ya.  116.  4  S.  £.  Rep.  178; 
Insurance  Co.  v.  Tui;nbull,  5  S.  W.  Rep.  542,) 
nor  to  any  other  person  than  the  one  obligat- 
ed to  pay  the  premium,  (Chadbourne  v.  In- 
surance Co.,  31  Fed.  Rep.  533.) 

Again,  the  local  agent  at  Stockton,  being 
clothed  with  general  power  to  receive  pro- 
posals for  insurance  and  to  countersign  and 
deliver  policies  in  San  Joaquin  county,  is 
presumed  to  have  the  power  of  the  company 
within  that  county  to  waive  the  immediate 
payment  of  premiums,  and  to  make  con- 
tracts for  credit.     Wagon  Co.  v.  Insurance 


Co.,  20  Fed.  Rep.  282;  Post  T.  Insurance 
Co.,  43  Barb.  351.  Whether  an  agent  has 
general  or  only  particular  powers  is  not  de- 
termined by  simply  calling  hima  local  agent. 
Murphy  v.  Insurance  Co.,  3  Baxt.  448.  An 
agent  who,  under  general  instructions  from 
tlie  home  office,  has  authority,  within  a  cer- 
tain territory,  to  deliver  policies  and  receive 
premiums,  is  a  general  agent,  and  has  au- 
thority to  waive  cash  paymmt.  Insurance 
Co.  V.  Booker,  9  Heisk.  606.  A  local  insur- 
ance agent  is  presumed  to  have  power  co-ex- 
tensive with  the  business  intrusted  to  his 
care,  and  his  powers  will  not  be  narrowed 
by  limitations  not  communicated  to  the  per- 
son with  wliom  he  deals.  Bauble  v.  Insur- 
ancie  Co.,  2  Dill.  156.  Where,  by  the  terms 
of  a  policy,  a  particular  local  agent  is  to 
countersign  it  to  make  it  valid,  so  that  the 
insured  must  deal  with  him,  and  no  one  else, 
he  represents  the  power  of  the  company,  so 
that  any  policy  which  he  countersigns  binds 
the  company  tor  any  person  insured  through 
his  agency,  who  has  no  notice  of  limitation  of 
his  power,  though  he  may  have  exceeded  his 
authority,  and  violated  his  duty  to  his  prin- 
cipal. Insurance  Co.  v.  Earle,  33  Mich.  151. 
153;  Yiele  v.  Insurance  Co.,  26  Iowa,  58; 
Murphy  v.  Insurance  Co..  3  Baxt  440;  Whited 
v.  Insurance  Co..  76  N.  Y.  415. 

A  local  agent  having  ostensible  general 
authority  to  solicit  applications  and  make  con- 
tracts for  insurance,  and  to  receive  first 
premiums,  binds  his  principal  by  any  acts  or 
contracts  within  the  general  scope  of  his  ap- 
parent authority,  notwithstanding  an  actual 
excess  of  authority.  Insurance  Co.  v.  Wilkin- 
son. 13  Wall.  234;  Insurance  Co.  v.  ISej- 
land,  9  Bush,  436;  Rivara  v.  Insurance  Co., 
62  Miss.  721;  Insurance  Co.  v.  McLanatluin, 
II  Kiin.  53  i;  Insurance  Co.  v.  Kasey,  25 
Grat.  271 ;  Wheaton  v.  Insurance  Co.,  76  Cal. 
415,  18  Pac.  Rep.  758;  Insurance  Co.  t. 
Barnes,  (Kan.)  21  I'ac.  Rep.  165;  Insurance 
Co.  v.  Hogue,  Id.  641.  By  the  authorities 
above  cited  it  appears  that  the  plaintiffs  were 
entitled  to  the  whole  term  of  the  credit  for 
which  they  contracted,  through  the  defend- 
ant's local  agent,  and  could  not  thereafter 
be  put  in  default  for  a  failure  to  pay  or  ten- 
der the  premium  before  the  expiration  of  the 
period  of  credit  actually  given.  That  credit 
from  May  2  until  October  1,  1887,  was  act- 
ually given,  must  be  assumed  as  a  fact  for 
the  purposes  of  the  motion  for  a  nonsuit,  it 
appearing  from  the  bill  of  exceptions  tbat 
evidence  to  that  effect  was  given  on  behalf 
of  the  plaintiffs  without  any  counter-evi- 
dence wliatever,  unless  the  contents  of  tlie 
letter  addressed  to  the  plaintiffs  by  the  de- 
fendant's agent  at  Stockton  may  1m  so  con- 
strued. That  letter  only  purports  to  notify 
them  that  "instructions  from  the  home  office 
are  imperative  to  collect  in  sixty  days,"  and 
that  the  premium  "falls  due  on  the  1st  of 
July," — two  months  after  the  policy  was  de- 
livered,— thus  clearly  Indicating  that  a  credit 
of  60  days  had  been  given  with  the  sanction 
of  the  company;  but,  as  the  letter  was  not 
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received  by  the  plaintiffs,  it  can  liiive  no  ef- 
fect as  evidence  against  them  for  any  pui-' 
pose.  It  also  appears  by  the  terms  of  the 
written  appointment  of  the  local  agent  that 
be  was  made  responsible  to  the  company  for 
the  collection  of  all  premiums  on  policies  is- 
sued by  him,  and  that  it  wiis  the  custom  of 
the  company  to  allow  its  agents  to  give  a 
credit  of  60  days  on  premiums.  From  these 
facts  it  may  fairly  be  inferred  that  the  com- 
pany was  content  to  substitute  the  personal 
liability  of  the  agent  for  the  condition  of  pre- 
payment of  the  premium.  Elkins  v.  Insur- 
ance Co.,  IIS  Pa.  St.  886-394.  6  Atl.  Kep. 
224;  Insurance  Co.  v.  Hoover,  113  Pa.  St. 
591,  8  Atl.  Rep."  163;  Insurance  Co.  v.  El- 
kins, 124  Pa.  St.  484,  17  Atl.  Rep.  24. 

It  is  urged  by  respondent's  counsel  that 
actual  payment  of  the  premium  is  a  condi- 
tion precedent  to  a  recovery  upon  the  policy, 
notwithstHnding  an  agreement  for  credit, 
and  that  it  whs  so  decided  in  Bergson  v.  In- 
surance Co.,  38  Cal.  546.  But  it  appeared  in 
that  case  that  issue  was  taken  on  the  fact  of 
payment,  and  that  there  never  was  any  act- 
ual payment  or  tender  of  the  whole  pre- 
mium, and  that  the  policy  was  canceled  for 
non-payment  of  apart  of  the  premium,  with- 
in the  period  of  the  credit  given  by  the  com- 
pany, and  after  due  notice.  The  case  also 
holds  that  an  acknowledgment  of  the  receipt 
of  the  premium  in  a  delivered  policy  may  be 
contradicted  so  as  to  defeat  a  recovery  upon 
the  policy;  but  this  rule  has  been  changed 
by  section  2598  of  the  Civil  Code.  The  de- 
cision in  that  case  is  no  authority  against 
the  position  that  a  tender  of  payment  of  the 
premium  in  full,  within  the  term  of  the 
credit  allowed,  is  a  suflScient  compliance  with 
the  condition  of  payment  to  sustain  an  ac- 
tion on  the  policy.  The  company  cannot  re- 
fuse such  a  tender,  and  then  successfully  in- 
sist upon  a  nonsuit,  because  the  premium 
was  not  actually  paid.  Eagan  v.  Insurance 
Co.,  10  W.  Va.  588;  Boehen  v.  Insurance 
Co.,  85  N.  Y.  132;  Bodine  v.  Insurance  Co., 
51  N.  Y.  119;  Civil  Code,  §  1485. 

2.  The  next  important  question  relates  to 
the  effect  of  the  provision  In  the  policy  that 
"the  use  of  general  terms,  or  anything  less 
than  a  distinct  specific  agreement,  clearly  ex- 
pressed, and  indorsed  on  this  policy,  shall  not 
be  construed  as  a  waiver  of  any  printed  or 
written  condition  or  restriction  herein."  So 
far  as  such  provision  has  been  held  to  consti- 
tute a  limitation  upon  the  power  of  agents, 
it  has  been  applied  to  cases  of  waiver  of  con- 
ditions made  after  the  signing  and  delivery 
of  the  policy  as  a  consummated  contract,  such 
as  the  waiver  of  conditions  relating  to  assign- 
ment of  the  policy,  to  increase  of  risk,  or  to 
occupancy,  of  the  insured  premises.  Shug- 
gart  v.Insurance  Co.,  55  Cal.  408;  Gladding 
v.  Association,  66  Cal.  6,4  Pac.  Rep.  764; 
Enos  V.  Insurance  Co.,  67  Cal.  621,  8  Pac. 
Rep.  379;  Walsh  v.  Insurance  Co.,  73  N.  Y.  5. 
In  the  last  case  cited,  it  is  expressly  held  that 
the  conclusion  that  such  a  provision  limits 
the  power  of  agents  after  the  policy  has  been 


delivered,  and  the  restriction  upon  their 
power  to  waive  conditions  as  to  the  use  or 
vacancy  of  the  premises,  known  to  the  In- 
sured, "does  not  interfere  with  that  class  of 
cases  which  have  established  that  conditions 
for  pre-payment  of  premiums  and  the  like, 
which  enter  into  tlie  validity  of  the  contract 
of  insurance  at  its  inception,  may  be  waived 
by  agents,  and  are  waived,  if  so  intended." 
It  has  been  expressly  adjudged  by  the  su- 
preme court  of  Iowa,  in  a  well-considered 
case,  that  the  insured  is  not  bound  to  take 
notice  of  the  conditions  in  the  policy  that  the 
premium  must  be  actually  paid,  nor  of  the 
provision  that  the  waiver  of  condition  roust 
be  indorsed  in  writing  on  the  policy  when 
the  policy  is  executed  and  delivered  to  him  as 
a  valid  and  completed  contract,  by  an  agent 
having  authority  to  countersign  it,  and  who 
before  or  at  the  time  of  the  delivery  of  it  has 
given  the  insured  a  credit  upon  the  premium 
by  parol;  and  that,  if  a  loss  occurs  in  such 
case  before  the  credit  expires,  the  company 
is  t>ound,  notwithstanding  that  the  agree- 
ment for  credit  was  not  indorsed  upon  the 
policy.  Young  v.  Insurance  Co.,  45  Iowa, 
378.  And  it  has  been  repeatedly  held  that 
where  any  fact,  which  would  constitute  a 
breach  of  a  condition  precedent  to  any  lia- 
bility of  the  company  on  the  policy,  is  fully 
known  to  an  agent  of  the  company,  local  or 
general,  who  is  authorized  to  consummate 
the  contract  of  insurance,  the  knowledge  of 
such  agent  is  the  knowledge  of  the  com- 
pany, and  his  act  in  executing  and  deliv- 
ering the  policy,  as  a  valid  and  completed 
contract,  is  an  exercise  of  the  power  of  the 
company,  and  constitutes  a  waiver  by  .the 
company  of  such  condition  precedent,  and 
also  a  waiver  of  the  general  requirement  that 
waivers  or  conditions  expressed  in  the  policy 
shall  be  in  writing  indorsed  on  the  policy. 
Van  Schoick  v.  Insurance  Co.,  68  N.  Y.  484; 
Whited  v.  Insurance  Co.,  76  N.  Y.  418-421; 
Insurance  Co.  v.  McCrea,  8  Lea,  518-520; 
Insurance  Co.  v.  Jones,  62  III.  458;  Insur- 
ance Co.  v.  Earle,  33  Mich.  151-153;  Viele  v. 
Insurance  Co.,  26  Iowa,  .58;  Murphy  v.  In- 
surance Co.,  3  Baxt.  440;  Geib  v.  Insur- 
ance Co.,  1  Dill.  449;  Devine  v.  Insurance 
Co.,  32  Wis.  471;  Pelkington  v.  Insurance 
Co.,  55  Mo.  172;  Insurance  Co.  T.  Lyons, 
88  Tex.  253;  Insurance  Co.  v.  Hall,  12 
Mich.  202;  Carroll  v.  Insurance  Co.,  38 
Barb.  402 ;  Manufacturing  Co.  v.  Insurance 
Co.,  2  Paine,  601;  Insurance  Co.  v.  Schettler, 
38  111.  166.  It  is  also  well  settled  that  an  in- 
surance company  cannot  so  limit  its  capacity 
to  contract  by  general  stipulations  against 
waiver  of  conditions,  or  that  its  contracts  or 
waivers  must  be  in  writing,  that  it  cannot, 
by  its  agents,  make  an  oral  contract  or  an 
oral  waiver  not  forbidden  by  the  statute  of 
frauds.  Trustees  v.  Insurance  Co.,  19  K.Y. 
305;  Insurance  Co.  v.  Norton,  96  U.  S.  234; 
Carrugi  v.  Insurance  Co.,  40  Ga.  141;  Lam- 
berton  v.  Insurance  Co.,  39  Minn.  129,  39 
N.  W.  Rep.  76;  Insurance  Co.  v;  Earle,  83 
Mich.  158;  Reiner  Vi  Insurance  Co.,  42  N. 
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W.  Rep.  208;  Steen  t.  Insurance  Co.,  89  N. 
T.  326.  Whether  or  not  any  particular 
agent  has  the  general  power  of  the  company 
to  make  an  oral  contract,  or  an  oral  waiver 
of  a  condition,  notwithstanding  the  provisioa 
in  the  policy  requiring  a  writing,  is  a  question 
of  fact.  Insurance  Co.  v.  Norton,  96  U.  S. 
234;  Steen  v.  Insurance  Co.,  89  N.  Y.  326. 

The  authorities  before  cited  show  that  a 
local  agent,  who  Is  clothed  with  general  pow- 
er to  solicit  and  consummate  contracts  of  in- 
surance within  a  cartuin  territory,  stands  in 
the  stead  of  the  company,  and  represents  its 
whole  power  to  give  validity  to  the  contracts 
which  he  is  authorized  to  execute  and  deliv- 
er, and  to  waive  conditions  precedent  to  lia- 
bility by  oral  agreement,  including  the  con- 
dition as  to  the  mode  of  waiver  of  such  con- 
ditions precedent.  In  this  case,  the  circum- 
stance that  the  company  had  general  agents 
for  the  state  located  at  San  Francisco  does 
not  affect  the  question,  since  it  conferred  its 
whole  power  in  regard  to  the  policy  in  ques- 
tion upon  its  agent  at  Stockton,  who  appears 
to  have  received  his  appointment  and  instruc- 
tions directly  from  the  "home  oSBce,"  in  the 
state  of  New  York,  and  who  signed  himself 
as  the  direct  agent  of  the  defendant.  Of  the 
authorities  hereinbefore  cited,  the  following 
directly  affirm  the  ostensible  power  of  such  a 
local  agent  to  bind  the  company  by  waiver  of 
any  condition  precedent  to  its  liability,  and  to 
dispense  with  the  requirement  that  such 
waiver  shall  be  in  writing  indorsed  on  the 
policy,  so  far  as  to  estop  the  company  from 
questioning  its  original  liability  on  the  ground 
that  the  waiver  made  at  the  time  of  delivery 
of  the  poUcy  was  not  indorsed  upon  it.  Geib 
v.  Insurance  Co.,  1  Dill.  449;  Insurance  Co. 
V.  £arle.  38  Mich.  151-153;  WliiteU  v.  Insur- 
ance Co.,  76  N.  Y.  418;  Viele  v.  Insurance 
Co.,  26  Iowa,  58;  Murphy  v.  Insurance  Co., 
3  Baxt.  440;  Insurance  Co.  t.  McCrea,  8  Lea, 
618-620. 

8.  It  is  contended  by  counsel  for  respond- 
ent that  the  Judgment  of  nonsuit  should  be 
sustained  because  the  plaintiffs  did  not  de- 
mand nor  obtain  an  award  of  arbitrators  as 
to  the  amount  of  loss.  This,  it  is  said,  was 
a  condition  precedent  to  a  right  to  maintain 
this  action.  No  arbitration  is  contemplated 
or  required  by  the  terms  of  the  policy,  except 
in  case  of  a  failure  of  the  parties  to  agree  up- 
on the  amount  of  the  loss.  After  the  Sre, 
and  within  the  time  prescribed  by  the  policy, 
the  plaintiffs  furnished  to  defendant  the  re- 
quisite proofs  of  loss  to  the  extent  of  $1,000, 
— the  amount  alleged  in  the  complaint, — and 
thereupon,  without  questioning  or  making 
any  objection  to  the  amount  of  the  loss  claimed 
or  to  the  proofs  thereof,  the  company,  for 
other  reasons,  not  only  denied  its  liability. 
but  denied  the  existence  of  the  policy,  claim- 
ing tliat  it  had  been  canceled  two  months  be- 
fore the  loss.  This  was  sufflcient  evidence 
that  the  defendant  acquiesced  in  the  amount 
of  the  loss  claimed,  and  thereby  waived  its 
right  to  have  it  determined  by  arbitration. 
Lasher  v.  Insurance  Co.,  lH  Hun,  98,  55  How. 


Pr.  318;  Insurance  Co.  t.  Putnam,  20  Neb. 
331,  80  N.  W.  Rep.  246;  Mentz  v.  Insura'ice 
Co.,  79  Fa.  St.  478;  Insurance  Co.  t.  Bad- 
ger, 68  Wis.  284,  10  N.  W.  Bep.  .')04;  Wal- 
lace T.  Insurance  Co.,  4  McCrary,  123, 41  Fed. 
Bep.  742;  Nurney  v.  Insurance  Co.,  30  N. 
W.  Bep.  350.  Then,  it  is  well  settled  by  a 
long  line  of  authorities  that  the  denial  of  all 
liability  upon  other  grounds  is  a  waiver  even 
of  the  condition  requiring  proofs  of  loss.  In- 
surance Co.  T.  Buckman,  127  III.  364,  20  N. 
E.  Bep.  77;  Insurance  Co.  v.  Spiers.  8  S.  W. 
Rep.  453;  Transportation  Co.  v.  Insurance 
Co.,  34  Conn.  561 ;  McBride  ▼.  Insurance  Co., 
30  Wis.  662;  Donahue  v.  Insurance  Co.,  56 
Vt.  382;  Insurance  Co.  v.  Erb,  112  Pa.  St. 
149, 4  Atl.  Rep.  8 ;  Zielke  v.  Assurance  Corp., 
64  Wis,  442,  25  N.  W.  Rep.  436;  O'Brien  v. 
Insurance  Co.,  62  Mich.  131,  17  N.  W.  Rep. 
726;  Wagon  Co.  v.  Insurance  Co.,  20  Fed. 
Rep.  232;  Carroll  v.  Insurance  Co.,  72  Cal. 
297  13  Pac.  Rep.  863.  Under  the  circum- 
stances, an  offer  by  the  plaintiffs  to  arbitrate 
would  have  been  an  idle  act,  which  "the  law 
neither  does  nor  requires."  Civil  Code,  § 
3532. 

None  of  the  California  cases  cited  to  this 
point  by  respondent's  counsel  are  opposed  to 
the  position  here  assumed.  In  Old  SaucelitoL. 
&  D.  D.  Co.  v.  Commercial  Co.,  66  Cal.  253. 
there  was  an  actual  dispute  as  to  the  amount 
of  the  loss,  and  plaintiff  alleged  that  it  bad 
offered  to  submit  to  arbitration ;  but  the  court 
found  to  the  contrary.  5  Pac.  Rep.  232.  So, 
in  the  case  of  Adams  v.  Insurance  Co.,  70 
Cal.  198,  11  Pac.  Rep.  627.  it  appears  that 
the  only  dispute  between  the  parties  was  an 
express  dispute  as  to  the  amount  of  the  loss. 
In  Carroll  v.  Insurance  Co.,  72  Cal.  297, 13 
Pac.  Bep.  863,  the  difference  as  to  the  amount 
of  loss  had  been  submitted  to  arbitration,  and 
an  award  had  been  made.  The  defendant 
pleaded  this  award  as  a  limitation  upon  the 
amount  to  be  recovered,  and  the  plea  was  held 
good.  As  it  appears  from  the  bill  of  excep- 
tions that  the  evidence  on  the  part  of  the 
plaintifTs,  substantially,  and  even  strongly, 
tended  to  prove  all  the  facts  necessary  to  en- 
title the  plaintiffs  to  recover,  I  think  the 
judgment  of  nonsuit  was  erroneous,  and 
should  be  reversed,  and  that  the  cause  should 
be  remanded  for  a  new  trial. 

We  concur:  Beloheb,  C.  0;  Ha.tns»G. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  of  non- 
suit is  reversed,  and  the  cause  remanded  for 
a  new  trial. 

^~~~  (87  Cal.  104) 

DuFP  t>.  Duff.  (No.  13,078.) 
(Supreme  Court  <if  California.  Uansh  31, 1890.) 
Action  to  Sst  Asroa'CoirriTABaE— Fraud. 
1.  A  oomplaint  for  relief  on  tha  ground  of 
fraud  stated  that  plaintiff's  anoestor  had  execated 
a  power  of  attorney  to  defendants'  ancbBtor,  em- 
powering him  to  sell  for  him  oertaln  realty;  that 
soon  thei-eafter  he  left  the  state,  and  never  re- 
turned, and  during  the  next  10  rears  defendants' 
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ancestor  secretly,  without  conaideration,  and  with- 
out notice  to  plaintlfTs  ancestor,  conveyed  to  de- 
fendants (who  were  conversant  with  the  fraud) 
the  property  in  question ;  and  that  shortly  after  the 
death  of  plaintiff's  ancestor,  who  devised  all  his 
property  to  plaintiff,  she  was  first  informed  of  the 
fraudulentconveyances.  HeUl^  that  the  complaint 
showed  a  good  canse  of  action  for  cdnoealed  fraud, 
not  barred  by  laches  or  lapse  of  time. 

3.  In  an  action  for  relief  on  the  ground  of 
fraud  in  relation  to  real  estate,  where  the  com- 
plaint avers  that  the  conveyances  alleged  to  be 
fraudulent  were  without  consideration,  but  the 
allegations  in  the  complaint  sf^ow  that  there  has 
been  a  great  lapse  of  time,  the  court,  taking  into 
consideration  the  probability  of  the  statute  of  lim- 
itations being  invoked,  will  not  refuse  relief  in 
equity  on  the  ground  that,  the  conveyances  being 
alleged  to  be  without  consideration,  plaintiff's 
complaint  shows  a  complete  and  adequate  remedy 
at  law  by  ejectment 

8.  In  a  suit  in  equity  for  relief  on  the  ground 
that  defendants'  ancestor,  who  was,  by  power  of 
attorney,  authorized  to  sell  for  plaintiff's  ancestor 
certain  realty,  had  fraudulently  exercised  this 
power  by  a  conveyance  to  defendants,  a  special 
finding  of  the  jury  that  property  referred  to  in  a 
letter,  being  a  power  of  attorney,  is  held  in  trust 
for  plaintiff,  as  stated  in  it,  should  find  that  the 
property  referred  to  in  tbe  letter  is  held  In  trust 
"  in  the  manner  and  proportions  mentioned  "  in  the 
letter. 

In  bank.  For  opinion  on  former  appeal, 
see  12  Pac.  Rep.  570. 

8.  M.  Buck,  Horace  L.  Smith,  and  John 
A.  McQuaid,  for  appellant.  S.  M.  Wilson, 
Wilson  <&  Wilson,  J,  D.  H.  Chamberlain,  G. 
W.  Hunter,  and  W.  L.  Duff,  for  respondent. 

Works,  J.  A  statement  of  this  case  will 
be  found  in  Duff  v.  Duff,  71  Cal.  513, 12  Pac. 
Kep.  570.  It  was  there  held  that  the  com- 
plaint stated  a  cause  of  action;  the  law  relat- 
ing to  the  question  of  the  statute  of  limita- 
tions, as  applicable  to  an  action  of  this  kind, 
was  stated;  and  the  cause  was  reversed  for 
certain  erroi-s  of  law  occurring  at  the  trial. 
The  cause  was  again  tried  by  the  court  lie- 
low  without  a  jury,  and  flndings  and  judg- 
ment rendered  in  favor  of  the  plaintiff  as  to 
the  greater  portion  of  the  property  in  contro- 
versy, and  in  favor  of  the  defendants  as  to 
the  balance.  A  new  trial  as  to  the  issue 
found  in  favor  of  the  plaintiff  was  denied, 
and  as  to  that  portion  of  the  fliiding  in  favor 
of  tbe  defendants  a  new  trial  was  grauted. 
The  defendants  appeal  from  both  of  these  or- 
ders, and  from  the  judgment. 

It  is  earnestly  contended  by  the  appellants 
that  the  flndings  of  the  court,  and  especially 
tliose  relating  to  the  fraud  charged,  and  tht 
statute  of  limitations,  were  not  sustained  by 
the  evidence.  We  have  gone  over  the  evi- 
dence, and  find  it  to  be  such  that  we  cannot 
disturb  the  judgment  on  this  ground. 

Numerous  assignments  of  errors  of  law  oc- 
curring at  the  trial  are  assigned  and  exten- 
sively argued  in  the  briefs.  We  cannot 
undertake  to  discuss  these  alleged  errors  in 
detail.  They  relate  mainly  to  rulings  made 
in  the  admission  and  exclusion  of  evidence. 
Acareful  reading  of  the  briefs  of  counsel  and 
the  record  has  convinced  us  that  uo  error  was 
committed,  in  any  of  these  rulings,  tliat 
sliould  reverse  tbe  judgment.    The  cause  has 


been  twice  tried,  once  by  tlie  jury  and  once 
by  the  court,  and  decided  each  lime  in  favor 
of  the  plaintiffs.  The  last  trial  appears,  from 
the  record  before  us,  to  have  been  a  very  full 
and  fair  investigation  of  the  complicated  af- 
fairs of  this  family,  so  far  as  it  alTects  the  ti- 
tle to  this  land,  and  we  are  satisfied  that  a 
correct  result  was  readied.  Judgment  and 
orders  affirmed. 

We  concur:  Sharpstein,  J. ;  McFakland, 
J.;  PATEitsoN,  J.;  Fox,  J.;  Thornton,  J. 


(S2  Cal.  578) 

Tillman  v.  Averett  et  al.    (No.  12,263.) 
[Supreme  Court  oj  California.    Jan.  87, 1890.) 

Department  2.  Appeal  from  superior 
court,  Monterey  county;  John  K.  Alexan- 
der, Judge. 

Wm.  H.  Webb,  for  appellant.  9eil  A 
Morehouse,  for  respondents. 

Thornton,  J.  Appeal  from  a  judgment 
by  plaintiff.  Tbe  complaint  states  his  canse 
of  action,  in  which  the  pleader  sets  it  forth 
by  using  the  common  counts  for  goods  sold 
and  delivered,  for  services  performed  and 
money  paid,  etc.  The  defendants  denied  the 
allegations  of  the  complaint,  and  set  up  a 
counter-claim  by  proper  averments.  The 
action  seems  to  involve  a  settlement  of  the 
respective  accounts  of  the  parties.  The  conrt 
found  that  tbe  plaintiff  was  not  entitled  to  a 
judgment,  and  entered  judgment  for  defend- 
ants for  their  costs.  We  find  no  error  in  the 
record.  The  evidence  is  not  before  us  in  any 
shape  in  which  we  can  consider  it.  There  is 
no  bill  of  exceptions  and  no  statement,  and, 
if  there  was,  the  appeal  was  not  taken  within 
60  days  after  the  rendition  of  tbe  judgment, 
so  as  to  entitle  the  appellant  to  have  it  con- 
sidered by  the  court.    Judgment  atflrmed. 

We  concur:  MoFarland,  J.;  Sharp- 
stein, J. 


(83  Cal.   M) 

Paige  c.  Bocet  Ford  Canal  &  Irrioa- 

TiON  Co.    (No.  12,645.) 

(Supreme  Cottrt  af  Calif  omUu    Feb.  1, 1890.) 

RiOHTB  IN  WaTBB-CODKSES. 

I.  A  stream  wbicb  had  been  a  natural  water- 
course was  obstructed  by  a  flood,  and  from  that 
time  water  flowed  to  plamtiff's  lands,  situated  on 
the  stream,  only  in  time  of  freshets.  Plaintiff  pur- 
chased the  right  to  turn  other  streams  into  the  old 
channel  for  purposes  of  irrigation.  Defendant  cor- 
poration had  obtained  from  plaintilTs  grantors  the 
right  to  turn  water  into  the  stream,  with  the  priv- 
ilege of  turning  it  out  again,  and  of  clearing  the 
obstructions  from  the  stream.  Held  that,  this  be- 
ing a  natural  water-course,  defendants  were  not 
entitled  to  take  out  more  water  than  they  turned 
In,  and  would  be  restrained  from  building  a  dam 
across  the  stream,  whereby  all  tbe  water  would  be 
diverted,  and  none  would  flow  by  plaintiff's  land. 

3.  Though  the  natural  flow  of  water  after  the 
stream  was  obstructed  only  reached  plaintiff's  land 
on  occasions  of  freshets,  yet,  when  the  flow  of  wa- 
ter was  increased  by  the  removal  of  the  obstruc- 
tions by  defendants,  the  increase  of  flow  accrued 
to  the  benefit  of  plaintiff,  and  not  to  that  of  defend- 
ants, who  had  no  right  to  the  natural  flow. 
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On  rehearing.  For  former  opinion,  see  21 
Pac.  Rep.  1102. 

Brown  <&  Daggett,  for  appellant.  Atvoell 
<ft  Bradley,  for  respondent. 

Per  Curiam.  We  granted  a  rehearing  in 
this  case,  after  affirmance  of  the  judgment  of 
the  superior  court,  because  we  were  in  doubt 
whether  there  was  not  a  fatal  conflict  in  the 
findings  as  to  appellant's  claim  of  prescrip- 
tive right  to  maintain  the  dam  in  the  South 
fork  of  Packwood  creek,  and  to  divert  the 
waters  of  the  creek  through  its  canal.  After 
the  reargument,  and  acareful  re-examination 
of  the  findings,  we  are  satisfied  that  they  are 
entirely  consistent.  They  are  not  so  clearly 
expressed  as  they  might  have  l>een  upon  one 
or  two  points,  but,  reading  them  and  con- 
struing them  all  together,  their  evident  mean, 
ing  is  that,  although  the  appellant  main- 
tained a  dam  in  the  South  fork  of  Packwood 
creek  for  more  than  five  years  continuously 
prior  to  the  commencement  of  this  action, 
and  also  maintained  its  ditch  during  the  same 
period,  it  did  not  maintain  such  d.im  or  ditch 
under  any  claim  of  right  adverse  to  the  re- 
spondent's right,  and  consequently  that  its 
continuous  maintenance  of  thedamandditch 
was  no  bar  to  the  action.  ,  We  are  in  all  re- 
spects satisfled  wiLh  our  former  opinion. 
Judgment  and  order  alBrmed. 


HOGDE  V.  OwK«.     (No.  13,537.) 
ISuTpreme  Court  of  California.    Feb.  8, 1890.) 

In  bank.  Appeal  from  superior  court, 
Fresno  county;  3.  B.  Campbell,  Judge. 

Grady  d-  Welsh,  for  appellant.  Oeo.  A, 
Nourse,  for  respondent. 

Fox,  J.  On  motion  of  counsel  for  re- 
spondent, and  on  reading  the  certificate  of 
the  clerk  of  the  court  below,  and  the  affida- 
vits filed  on  behalf  of  the  respective  parties 
herein,  filed  on  said  motion,  it  is  by  the  court 
now  ordered  that  the  appeal  In  the  above-en- 
titled cause  be,  and  the  same  is  hereby,  dis- 
missed. 

We  concur:  Works,  J.;  Thobnton,  J.; 
Patebson.  J;   Sharpsteim,    J.;   McFar- 

LAND.  J. 


(14  Colo.  217) 

Atchison  v.  Graham. 

(Supreme  Court  of  Colorado.    Feb.  38, 1890.) 

Chattki.  Mobtoaoe— Fossesbion— Etidincb. 
A  mortgagee  of  horses  left  in  the  mortgs- 

§or's  livery  stables  after  default  went  to  the  sta- 
les and  "checked  off"  the  horses  mortgaged  with- 
ont  separating  them  from  other  horses  In  the  sta- 
bles, or  putting  up  any  notice  of  ownership.  He 
left  an  agent  in  charge  of  them,  with  Instructions 
not  to  allow  them  to  be  taken  from  the  stables ; 
but  the  mortgagor  still  fed  and  cared  for  them,  and 
testified  that  be  drove  them,  and  used  two  of  them 
In  bis  business,  until  defendant  levied  an  execu- 
tion on  them.  Held,  that  there  was  not  a  suffi- 
cient change  of  possession  to  entitle  the  mortga- 
gee to  recover  them,  within  the  meaning  of  Gen. 
bU  Colo,  i  1528,  providing  that  evsry  sale  of  goods 


and  chattels,  unless  the  same  be  aocompanled  by 
an  immediate  delivery,  and  be  followed  by  an  actua} 
and  oontinued  change  of  possession  of  the  things 
sold  or  assigned,  shall  be  conclusively  presumed 
to  be  fraudulent  and  void  as  against  creditors  of 
the  vendor,  though  section  105  provides  that  where 
the  mortgage  is  recorded  the  mortgagor  may  re- 
main in  possession  for  two  years.' 

Commissioners'  decision.  Appeal  from 
superior  court  of  Denver. 

A.  B.  McKinley,  for  appellant.  Steele  <t 
Malone,  for  appellee. 

Pattison,  C.  This  is  an  action  of  replev- 
in, brought  by  appellant  to  recover  certain 
personal  property  of  which  she  claimed  own- 
ersh  i  p  and  right  of  possession.  The  facts  out 
of  which  the  litigation  arose,  briefly  stated, 
are  as  follows:  September  6,  V&M,  appellant, 
through  the  agency  of  one  £.  J.  Adams, 
loaned  H.  E.  Kinney  and  Ceorge  V.  Home, 
who  were  then  doing  business  as  copaitners, 
the  sura  of  0810.  On  that  day  they  gave 
their  promissory  note  fot  that  sum,  payable 
three  months  after  date,  at  the  rate  of  3^  per 
cent,  per  month  from  date  until  paid.  To 
secure  the  payment  of  the  note  they  made, 
executed,  and  delivered  to  Adams  a  chattel 
mortgage  upon  certain  personal  property, 
consisting  of  horses,  harness,  cairiages.  etc., 
then  in  their  possession  at  the  Kentucky 
Livery  Stables  in  this  city.  The  chattel 
mortgage  contained  the  usual  covenants, 
among  which  was  the  following:  "  We  will 
well  and  truly  pay,  or  cause  to  be.  paid,  the 
said  promissory  note  f  *  *  when  the 
same  shall  become  due  and  payable,  without 
days  of  grace.  *  *  *  "  It  was  also  pro- 
vided that,  until  default  "in  the  keeping  or 
perfuimance  of  some  one  or  more  of  the  con- 
ditions, covenants,  or  agreements  above, 
lierein,  or  hereinafter  mentioned,  the  said 
parties  of  the  first  part  may  keep,  retain,  and 
use  the  said  propei-ty,  goods,  and  chattels." 
Upon  default  the  mortgagee  was  authorized 
to  take  immediate  and  full  possession  of  the 
property.  Immediately  after  the  note  and 
mortgage  were  made  they  were  transferred 
by  Adams  to  apptillant.  The  pro|)erty  re- 
mained in  the  possession  of  the  mortgagors, 
and  was  used  by  them  in  their  business,  un- 
til December  6, 1884.  In  the  evening  of  that 
day,  Thomas  Atchison,  the  husband  of  ap- 
pellant, accompanied  by  Adams  and  one 
Brandt,  went  to  the  livery  stables  of  the 
mortgagors,  and  demanded  payment  of  the 
note.  The  note  not  being  paid,  Atchison,  as 
agent  of  appellant,  undertook  to  take  posses- 
sion of  the  property  under  the  raortgnge. 
No  objection  was  made  to  the  proceeding  by 
the  mortgagors..  Accompanied  by  thero, 
Atohison  and  Adams  went  through  the  sta- 
bles, identifying  the  property  described  in  the 

'  As  to  what  is  a  sufBcient  change  of  possession 
of  chattels  sold,  as  against  the  seller's  creditors, 
see  Murch  v.  Swenson,  (Minn.)  48  N.  W.  Rep.  390, 
and  note;  Distilling  Co.  v.  Atkins,  (Ark.)  7  S.  W. 
Rep.  187,  and  note;  Harness  Co.  v.  Scboelkopf, 
(Tex.)  9  S".  W.  Rep.  336,  and  note;  Woloott  v.  Ham 
ilton,  (Vt.)  17  Atl.  Hep.  89,  and  note;  Preston  T. 
Southwwk,  (K.  Y.)  21  N.  B.  Rep.  1081. 
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mortgage,  and  placing  the  same  in  ciiarge  of 
Srandt  as  custodian,  with  instructions  that 
he  should  not  permit  the  property  to  be  taken 
from  the  stables.  The  property  was  not  sep- 
arated from  other  property  belonging  to  the 
mortgagora.  nor  was  its  position  changed  in 
any  respect.  Atchison  and  Adams  then  left 
the  stiibles,  and  Brandtremained  as  the  repre- 
sentative of  appellant.  On  Monday,  Decem- 
ber 8th,  the  mortgagors  confessed  a  judg- 
ment in  favor  of  one  Snydam  for  the  sum  of 
Sl,474.  The  same  day  an  execution  upon 
the  judgment  confessed  was  issued  and  de- 
livered to  appellee  or  his  deputy,  A.  H.  Web- 
er. Weber,  upon  the  receipt  of  the  execu- 
tion, and  at  about  5  o'clock  in  the  afternoon, 
went  to  the  stables  of  the  judgment  debtor 
for  the  purpose  of  levying  the  execution. 
When  he  reached  the  stables  he  began  to  ex- 
ecute the  process  by  making  a  list  and  in- 
ventory of  the  property  in  the  usual  form. 
While  lie  was  engaged  in  raiiking  the  levy, 
he  was  informed  by  Brandt  tliat  the  property 
was  iii  his  possession  as  agent  of  the  mort- 
gagee, and  the  mortgage  itself  was  then  and 
there  exhibited  to  him.  He  thereupon  pro- 
ceeded no  further  with  the  execution  of  the 
process.  Subsequently,  liaving  secured  in- 
demnity, he  returned,  and  levied  the  execu- 
tion upon  the  mortgaged  property  in  the 
nsual  way.  After  the  levy  bad  been  per- 
fected, appellant  caused  demand  to  be  made 
for  the  deli  very  of  the  property,  and  upon  re- 
fusal brought  this  action. 

The  complaint  is  in  the  usual  form.  The 
answer  put  in  issue  the  aliegntions  of  the 
complaint,  and,  for  a  second  defense,  justi- 
fied the  taking  under  the  execution  issued 
upon  the, judgment  as  above  stated.  A  rep- 
lication was  filed,  and  upon  these  issues  the 
cause  was  tried  to  the  court,  and  judgment 
rendered  for  defendant.  Motion  for  a  new 
trial  was  made  and  granted.  Before  the  trial 
an  amended  answer  was  filed  by  defendants, 
setting  up  as  a  further  defense  to  the  action 
that  the  mortgage  was  invalid,  because,  at 
the  time  it  was  made,  a  contract  was  entered 
into  between  the  mortgagors  and  the  mort- 
gagee, by  the  torms  of  which  the  mortgagors 
were  authorized,  in  effect,  to  sell  the  proper- 
ty mortgaged,  and  apply  the  whole  or  some 
part  of  the  proceeds  to  their  own  use.  The 
allegations  of  the  amended  answer  were  put 
in  issue  by  further  replication  by  appellant. 
In  November,  18^5.  a  second  trial  was  had 
before  the  court  without  a  jury,  which  trial 
resulted  in  a  second  judgment  against  appel- 
lant, from  which  this  appeal  was  taken. 

The  sole  question  .  presented  to  this  court 
is  whether  the  judgment  of  the  court  below 
is  sustained  by  the  evidence.  In  consider- 
ing this  question,  the  defense  interposed  by 
the  amended  answer  will  be  ignored,  for  the 
reason  that  there  is  no  evidence  which  shows, 
or  tends  to  show, -that  the  mortgagors  were 
to  sell  the  mortgaged  property.  The  discus- 
sion will  be  confined  to  the  simple  question 
whether,  after  default  in  the'payment  of  the 
note,  there  was  an  actual  delivery  and  change 


of  possession  of  the  property,  within  the 
meaning  of  the  law,  as  settled  by  this  court. 
That  the  note  given  by  the  mortgagors  ma- 
tured December  6th,  there  can  be  no  ques- 
tion. Days  of  grace  were  expressly  waived 
by  the  provisions  of  the  mortgage  itself. 
That  days  of  grace  may  be  wai  ved  is  element- 
ary. 3  Rand.  Com.  l^aper,  §  1057.  Failure 
to  pay  the  note,  therefore,  upon  that  day, 
was  a  breach  of  the  condition  of  the  mort-  - 
gage,  which  entitled  the  mortgagee  to  take 
immediate  possession  of  the  mortgaged  prop- 
erty. 

The  question  presented  is  wliether  the  ap> 
pellaut  actually  took  possession  of  the  prop- 
erty, within  the  meaning  of  the  chattel  mort- 
gage act  and  the  statute  of  frauds  of  this 
state,  as  interpreted  and  construed  by  this 
court.  The  righte  and  duties  of  mortgagees 
under  the  chattel  mortgage  act  of  this  state 
have  never  been  fully  defined  by  this  court. 
It  is  an  elementary  principle  that  "a  chattel 
mortgage  at  common  law  is  void  against 
creditors,  unless  accompanied  by  an  actual 
delivery  of  the  property  to  the  mortgagee." 
Jones,  Chat.  Mortg.  §  176.  This  principle  of 
the  common  law  has  been  adopted  as  a  part  of 
the  statute  law  in  this  state.  Section  163  of 
the  General  Statutes  provides  that  "no  mort- 
gage on  personal  property  shall  be  valid  aa 
against  the  rights  and  interest  of  any  third 
person  or  persons  unless  possession  of  such 
personal  property  shall  be  delivered  to  and 
remain  with  the  mortgagee,  or  the  said  mort- 
gage be  acknowledged  and  recorded  as  here- 
inafter directed."  Registry  of  the  mortgage 
is,  by  this  section,  made  a  substitute  for  the 
delivery  and  change  of  possession  of  the  prop- 
erty. Under  this  provision,  personal  prop, 
erty  mortgaged  may  remain  in  the  possession 
of  the  mortgagor,  if  the  mortgage  so  pro- 
vides, and  it  is  acknowledged  and  recorded. 
in  accordance  with  the  statute. 

It  is  claimed  by. appellant  that,  under  sec- 
tion 165,  the  mortgagor  may  retain  possession 
of  the  property  for  the  full  period  of  two 
years,  because  that  section  declares  that  such 
a  mortgage  shall  be  "good  and  valid  from  the 
time  it  18*80  recorded,  for  a  space  of  time  not 
exceeding  two  years,  notwithstanding  the 
property  mortgaged  or  conveyed  by  deed  of 
trust  may  be  left  in  the  possession  of  the 
mortgagor."  This  construction  of  the  lan< 
guage  quoted  cannot  prevail.  The  time  dur- 
ing which  the  property  was  to  remain  in  the 
custody  and  possession  of  the  mortgagor  is  in 
this  case  fixed  and  determined  by  the  mort- 
gage itself,  and  the  rights  of  the  parties,  in 
this  respect,  are  defined  by  the  mortgage  and 
not  by  the  statute.  The  mortgage  provides 
that  the  property  shall  remain  in  the  posses- 
sion of  the  mortgagors  until  default  in  pay- 
ment or  the  maturity  of  the  debt.  Under  the 
chattel  mortgage  act,  the  property  may  re- 
main with  the  mortgagor  for  the  period  "that 
such  conveyance  shall  provide  for  the  prop- 
erty so  to  remain,"  bot  in  no  event  can  the 
mortgagor  retain  possession  of  the  property 
more  than  two  years.    The  statute  now  un- 
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der  discussion  is  that  which  was  in  force  at 
the  time  ttie  mortgage  in  question  was  made. 
By  the  amendment  of  1887  it  is  provided  that 
such  mortgage  shall  "be  good  and  valid  from 
the  time  it  is  so  recorded  until  the  maturity 
of  the  last  installment  of  the  mortgage  in- 
debtedness, but  not  exceeding  two  years,  if 
the  principal  of  said  mortgage  indebtedness 
be  not  exceeding  $2,500,"  etc.  Laws  1887, 
p.  75.  The  section  of  the  chattel  mortgage 
act  in  force  when  the  mortgage  in  question 
was  made  is  a  literal  transcript  of  section  3  of 
the  Revised  Statutes  of  Illinois  of  1845,  c.  20. 
This  section  has  been  construed  again  and 
again  by  the  supreme  court  of  that  state.  In 
Reed  v.  Earaes.  19  111.  594,  it  is  held  that 
"under  a  chattel  mortgage  the  mortgagee 
must  take  possession  of  the  property  upon  the 
default  of  payment  of  the  debt.  Suffering 
property  to  remain  with  a  mortgagor  after  a 
default  in  payment  is  a  fraud  per  se,  not  sub- 
ject to  explanation.  *  *  •  The  word  '  so ' 
in  the  proviso  to  the  act  respecting  chattel 
mortgages  has  reference  to  the  two  years  of 
time;  meaning  that,  if  the  conveyance  so  ex* 
presses  it,  the  property  may  remain  with  the 
mortgagor  two  years."  Thompson  v.  Yeck, 
21  111.  73;  Funk  v.Staats,  24111.  632;  Reese 
V.  Mitchell,  41  111.  365;  Lemen  v.  Robinson, 
59  III.  115;  Dunlap  v.  Epier,  88  III.  82.  In 
1874  the  chattel  mortgage  statute  of  Illinois 
was  revised,  and  such  mortgages  were  de- 
clared to  be  valid,  "from  the  time  it  is  fileti 
for  record  until  maturity  of  the  entire  debt 
or  obligation."  Rev.  St.  111.  1874,  §  4,  c.  95. 
Under  the  statute  and  the  authorities  cited, 
it  is  clear  that  upon  default  it  became  the 
duty  of  Kinney  St,  Home  to  deliver  the  prop- 
erty to  appellant,  and  that  it  became  her  duty 
to  take  actual  and  exclusive  possession,  and 
to  assume  absolute  dominion  and  control 
over  it.  A  chattel  mortgage  is  in  law  a  con- 
ditional sale  of  chattels,  and  operates  to 
transfer  the  legal  title  to  the  mortgagee. 
Upon  breach  of  the  condition  the  title  be- 
comes absolute,  and  the  mortgagee  may  tlien 
treat  the  mortgaged  property  as  his  own. 
After  default,  therefore,  in  the  payment  of 
the  debt  secured,  the  relations  of  the  mort- 
gagee to  the  property,  the  rights  of  the  cred- 
itors and  subsequent  purchasers  in  good 
faith,  are  to  be  defined  and  determined  by 
the  principles  which  are  applicable  to  the  re- 
lation between  vendees  and  creditors  upon  a 
sale  of  personal  property.  ,Tones,  Chat.Mortg. 
§  375;  Funk  v.  Staats,  supra.  The  sufficiency 
of  the  delivery  and  change  of  possession, 
therefore,  in  this  case,  is  to  be  determined  by 
section  1523  of  the  General  Statutes  of  this 
state,  which  declares  tliat  "every  sale  made 
by  a  vendor  of  goods  and  chattels  in  his  pos- 
session, or  under  his  control,  •  *  *  un- 
less the  same  be  accompanied  by  an  immedi- 
ate delivery,  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the 
things  sold  or  assigned,  shall  be  presumed  to 
be  fraudulent  and  void  as  against  creditors  of 
the  vendor,  •  •  •  and  this  presumption 
shall  be  conclusive."    This  section  has  been 


repeatedly  construed  by  this  court.  In  Cook 
V.  Mann,  6  Colo.  21,  the  rule  is  stated  in  the 
following  language:  "The  vendee  must  take 
the  actual  possession,  and  the  possession  must 
be  open,  notorious,  and  unequivocal;  such 
as  to  apprise  the  community,  or  those  who 
are  accustomed  to  deal  witli  the  party,  that 
the  goods  have  changed  hands,  and  that  the 
title  has  passed  out  of  the  seller  and  into  the 
purchaser.  This  must  be  determined  by  the 
vendee  using  the  usual  marks  or  indicia  of 
ownership,  and  occupying  that  relation  to 
the  thing  sold  which  owners  of  property  gen- 
erally sustain  to  their  own  property.  The 
possession  must  be  exclusive  of  the  vendor. 
A  concurrent  or  joint  possession  is  not  ad- 
missible." The  same  rule  is  announced  in 
Wilcox  V.  Jacl«son,  7  Colo.  521,  4  Pac.  Bap. 
690.  In  Bassinger  v.  Spangler,  9  Colo.  175, 
10  Pac.  Rep.  809,  it  was  held:  "It  [the  stat- 
ute] admits  of  no  excuse  for  leaving  personal 
chattels,  capable  of  manual  delivery  and  re- 
moval, in  the  apparent  possession  of  the  ven- 
dor; nor  does  it  admit  of  a  construction 
whereby  there  may  be  a  joint  or  concurrent 
psssession  In  both  vendor  and  vendee.  Nor 
can  a  case  be  taken  out  of  the  statute,  nor  can 
the  statute  be  satisfied,  by  proving  that  the 
sale  was  bona  fide. "  The  same  doctrine  was 
announced  in  April  last  in  Sweeney  v.  Goe, 
12  Colo.  485,  21  Pac.  Rep.  705.  The  rule  is 
an  arbitrary  one.  The  reason  of  the  rule  has 
nothing  wliatever  to  do  with  its  application, 
nor  is  it  affected  by  the  honesty  or  the  good 
faith  of  the  parties.  Whenever  personal 
property  capable  of  manual  delivery  is  left  in 
the  possession  of  the  vendee,  such  possession 
cannot  be  explained ,  and  constitutes  a  fraud  in 
law.  That  there  was  no  delivery  of  the  prop- 
erty in  controversy — no  actual  and  contin- 
ued change  of  possession  within  the  meaning 
of  the  statute — will  be  apparent  upon  an 
examination  of  the  evidence. 

Adams,  the  6rst  witness  sworn  in  behalf 
of  plaintiff,  said:  "When  we  went  tber«on 
December  6th,  we  told  them  we  would  have 
to  make  the  foreclosure.  Home  made  no  se- 
rious objection  to  our  foreclosing  the  mort- 
gage. He  said  there  were  three  days'  grace, 
and  I  told  him  there  was  not.  We  checked 
off  the  stock,  and  I  told  Mr.  Brandt  to  take 
charge  of  it.  We  didn't  change  the  position 
of  tlie  stock  nor  the  harness,  nor  separate  it 
from  the  other  property  in  the  stables.  We 
left  it  just  as  we  found  it.  We  did  not  put 
any  notice  or  sign  on  the  stable  on  Decem- 
ber 6th." 

Brandt,  the  custodian  of  the  property, 
states:  "We  went  to  549  HoUaday  street, — 
Kinney  &  Home's  stables.  We  went  in  the 
office,  and  stayed  there  about  an  hour,  until 
Home  came,  and  then  we  went  to  work 
checking  off  the  goods  mentioned  by  me,  and 
I  was  put  in  charge.  I  held  the  light  while 
they  were  checking  off.  I  stayed  there  all 
night.  I  did  not  go  away.  I  had  my  break- 
fast, dinner,  and  supper  brought  to  me  dur- 
ing the  three  days.  I  went  out  on  the  side- 
walk, through  the  barn,  and  went  across  the 
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street.  I  did  not  drive  the  horses  under  my 
charge.  While  I  was  there  Hess,  the  hostler, 
fed  the  horses  and  took  care  of  them.  I  do 
not  know  whether  he  had  any  pay.  I  sup- 
pose be  was  working  for  Kinney  &  Home. 
I  did  not  move  the  horses  out  of  the  stable. 
I  left  aU  the  property  there.  There  was  oth- 
er property  in  the  stable.  The  property  put 
in  my  custody  was  not  moved.  It  was  wa- 
tered and  taken  care  of,  and  left  right  in  the 
barn  in  the  same  place. " 

Atchison  testitied:  "We  did  not  separate 
the  property  in  the  chattel  mortgage  from 
the  property  that  was  not  in  the  chattel 
mortgage.  We  did  not  put  a  sign  over  the 
door,  I  do  not  know  as  I  noticed  any  sign 
there.  I  do  not  know  who  fed  the  horses  in 
the  barn.  All  the  horses  in  the  mortgage 
were  not  on  the  one  side  of  the  stable,  I  thiuk. 
I  think  they  were  on  both  sides," 

Home,  one  of  the  mortgagors,  called  as  a 
witness  for  defendant,  testitied:  "Atchison 
said  let  the  goods  remain  there  for  a  few 
days.  He  said  he  would  not  move  the  goods. 
He  would  give  us  a  few  days  to  try  and  fix 
it  up.  We  rented  the  barn.  We  paid  the 
rent  on  it  from  the  6th  to  the  10th  of  De- 
cember. Brandt  sat  in  the  office.  He  did 
not  attend  to  the  horses.  I  never  saw  him 
attend  to  hitching  them  up,  or  feed  tliem,  or 
curry  them,  even.  He  took  no  part  whatever 
in  anything  pertaining  to  the  horses  or  bug- 
gies. When  I  was  there  I  attended  to  busi- 
ness the  same  as  usual.  Hess  took  charge 
of  the  horses.  He  was  in  our  employ.  We 
paid  him,  and  paid  him  while  Brandt  was 
there,  up  to  the  time  the  sheriff  came.  We 
paid  for  the  feed  of  the  horses.  They  did 
not  disturb  any  of  the  property, — they  left 
them  just  as  they  found  tbem.  They  did  not 
take  down  the  sign  nor  put  up  any  sign. 
We  offered  horses  for  sale  during  this  time. 
We  used  two  of  the  horses  in  the  package  de- 
livery, which  were  mentioned  ih  the  mort- 
gage. 'George  H.'  was  one  of  them.  He 
worked  all  the  while  until  the  st)erifl  took 
possession.  I  drove  the  horses  while  Brandt 
was  there. " 

Hess  testified:  "I  was  there  when  Atchi- 
son and  Brandt  came  there  on  the  evening 
of  the  6th.  They  came  there  in  the  after- 
noon, and  stayed  around  the  oflSce.  I  had 
charge  of  the  horses  there, — attended  to  feed- 
ing and  currying  tbem.  Brandt  once  in  a 
wtiiie  came  back  to  the  stable, — very  seldom. 
I  hitched  up  the  horses  every  day.  Brandt 
drove  home  to  his  meals  mostly  every  day. 
I  was  under  the  direction  of  Kinney  &  Home. 
Brandt  never  employed  me.  He  did  not  say 
anything  to  me  alx>ut  feeding  or  carrying 
them.  I  did  not  notice  any  change  in  tlie 
sign  over  the  stable.  No  notice  was  put  up. 
There  was  no  change  in  the  position  of  the 
stock  between  the  6th  and  10th  of  December. 
Kinney  A;  Home  used  part  of  the  stock  most 
every  day." 

If,  upon  this  evidence,  the  court  below  had 
found  tliat  there  was  a  delivery  and  change 
of  possession  of  the  propeity,  such  a  finding 


could  not  have  been  sustained.  To  satisfy 
the  statute,  the  possession  of  the  vendee  or 
mortgagee  after  default  must  be  exclusive. 
He  must  exercise  exclusive  dominion  and 
control  over  the  property.  Such  dominion 
cannot  be  shared  with  the  vendor  or  mort- 
gagor. If  the  property  is  capable  of  manual 
delivery,  it  must  be  removed  and  taken  from 
the  possession  of  the  vendor,  or  it  must  be  so 
dealt  with  as  to  give  notice  to  the  commu- 
nity that  there  has  been  a  change  of  owner- 
ship. If,  to  accomplish  this  end  and  satisfy 
tbe  statute,  it  is  necessary  to  remove  the 
property  from  the  place  where  it  has  been 
kept,  such  removal  must  be  made,  however 
great  the  expense  or  hardship  may  be.  The 
change  of  possession  must  not  only  be  actu- 
al, as  between  the  parties,  but  apparent  to 
the  community.  In  this  case  Kinney  & 
Home,  the  mortgagors,  were  the  proprietors 
of  the  stable  where  the  property  was  allowed 
to  remain.  No  steps  whatever  were  taken 
which  would  constitute  notice  to  persons  ac- 
customed to  deal  with  them  that  they  were 
not  still  the  owners  of  the  property,  or  that 
their  relation  to  the  property  was  in  any  wise 
changed.  Within  tbe  meaning  of  the  stat- 
ute, therefore,  there  was  no  change  of  pos- 
session, and  for  that  reason,  default  having 
been  made  in  payment,  the  mortgage  was 
void  as  to  creditors,  both  under  the  first  sec- 
tion of  the  chattel  mortgage  act  and  the  sec- 
tion of  the  statute  of  frauds,  which  has  been 
cited,  and  the  plaintiff  was  therefore  not  en- 
titled to  recover. 
The  judgment  should  be  affirmed. 

BiCHMOND.  C,  concurs.  Beed,  C,  dis- 
sents. 

Per  Cubiam.  Tor  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(12  Ctab,  m) 
Fltoarb  v.  Maloney. 
(Supreme  Court  of  Utah.    April  12, 1890.) 
Pbactiob—Cotjntbr-Claim— Dismissal- 
In  an  action  before  a  justice  of  tbe  peace  to 
recover  posBession  from  a  tenant  at  will  who  has 
been  given  notice  to  Quit,  an  anawer  alleging  that 
defendant  was  in  under  a  verbal  lease  lor  more 
than  a  year,  but  that  he  had  made  lasting  improve- 
ments, expectinK  to  hold  possession  until  a  certain 
time,  and  praying  affirmative  relief,  does  not  con- 
stitute a  counter-claim  or  prayer  for  afnrmative  re- 
lief, and  hence  the  action  may  be  dismissed  by 
plaintiff  at  any  time  before  trial,  as  provided  by 
Comp.  Laws  Uteh  1888,  §  3313,  subd.  1. 

Appeal  from  first  district  court;  H.  P. 
Hendebson,  Judge. 

John  N.  Perkins  and  Achilles  Perrin,  for 
appellant.  Kiohards  &  Rolapp,  for  respond- 
ent. 

Zame,  C.  J.  The  plaintiff  instituted  this 
action  on  the  15th  day  of  July,  1889,  by  fil- 
ing a  complaint  with  a  justice  of  the  peace, 
and  alleged,  with  other  facts,  that  he  was 
the  owner  of  the  room  described,  and  enti- 
tled to  its  possession;  that  the  tenancy  was 
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at  will;  that  he  had  terminated  it  by  notice 
to  quit  served  one  month  before  the  first  day 
of  the  month  in  which  he  instituted  his  suit; 
and  that  the  defendHnt  unlawfully  detained 
possession.  To  this  complaint  the  dpfendant 
filed  his  answer,  in  which  be  admitted  that 
the  lease  was  verbal,  and  for  a  longer  time 
than  one  year,  but  denied  the  other  allega- 
tions of  the  complaint;  and.  as  a  further  and 
second  defense,  the  defendant  alleged  that 
be  went  into  possession  on  the  1st  day  of 
July,  1888,  under  a  verbal  lease,  and  made 
valuable  and  lasting  improvements  on  the 
room,  with  the  expectation  that  he  was  to 
bold  possession  of  it  until  February,  1891; 
and  lie  also  prayed  for  altlrmative  relief,  and 
for  a  removal  of  the  case  to  the  district  court. 
The  question  of  removal  was  argued  and  sub- 
mitted, but,  before  decision,  plaintiff  stated 
to  the  court  that  be  would  abandon  its  pros- 
ecution, and  entered  a  motion  to  dismiss; 
and  the  justice,  without  the  consent  of  the 
defendant,  allowed  the  motion,  and  ordered 
its  dismissal.  From  this  order  the  defend- 
ant appealed  to  the  district  court;  and,  on 
motion  of  the  plaintiff,  that  court,  the  de- 
fendant objecting,  dismissed  that  appeal. 
From  that  order  the  defendant  appealed  to 
this  court,  and  assigns  the  granting  thereof 
as  error. 

The  statute  provides  that  an  order  of  dis- 
missal may  be  entered  in  a  justice's  court 
when  the  plaintiff  voluntarily  dismisses  the 
action  before  it  Is  finally  submitted,  (Comp. 
Laws  Utah  1888,  §  8595;)  and  division  1, 
I  8343,  Id.,  provides  that  an  action  may  be 
dismissed  by  the  plaintiff  at  any  time  before 
trial  upon  the  payment  of  costs,  if  a  counter- 
claim has  not  been  made,  or  affirmative  re- 
lief sought,  by  the  cross-complaint  or  answer 
of  the  defendant.  The  facts  stated  in  the 
answer  are  not  suflicient  to  constitute  a 
counter-claim,  or  to  entitle  the  appellnnt  to 
affirmative  relief.  It  follows  that  the  order 
of  the  justice  dismissing  the  suit  was  cor- 
rect, and  that  the  judgment  of  tlie  district 
court  appealed  from  was  not  erroneous. 

Judgment  affirmed. 

Andkkson  and  BLACKBintN,  JJ.,  concur. 


09  Or.  108)  

Woods  v.  Town  of  PRiNEyiLLE. 
(Supreme  Court  of  Oregon.    April  M,  1890.) 

Tows  OBDINASCES— ESFOBOBJIEST— DBCNKEX- 
XESS. 

1.  'rue  power  is  conferred  upon  the  oouncil  of 
the  town  of  Prineville,  by  its  charter,  (Sess.  Acts 
1880,  p.  116J  to  prevent  and  restrain  drunkenness. 
Under  this  power  the  council  may  prohibit  the 
furnishing  or  Riving  intoxicating  liquors  to  an 
habitual  dfrunkard,  or  one  who  is  in  the  habit  of 
becoming  intoxicated. 

a.  The  proceedings  in  a  recorder's  court  to  en- 
force the  ordinances  of  the  town  are  necessarily 
summary ;  but  in  pleading  the  substance  of  all  that 
is  legally  necessary  must  appear,  and  in  declaring 
on  an  ordinance  it  is  sulBcient  to  plead  its  legfA 
effect.  It  might  have  been  set  out  in  hoc  verba, 
but  this  form  is  not  indispensable. 

3.  In  declaring  upon  a  town  ordinance,  it  is 
generally  sufficient  if  the  complaint  follow  the  de- 


scriptive words  of  such  ordinance.  In  enforcing  a 
town  ordinance,  its  passage  must  be  made  to  ap- 
pear, and  its  legality  will  then  be  determined  by 
the  charter,  and  by  what  is  cont^ned  in  such  or- 
dinance. 

{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Waaco  county; 
J.  H.  BiBD,  Judge. 

The  informal iun  upon  which  the  defend- 
ant was  convicted  before  the  recorder  of  the 
city  of  Prineville  is,  in  substance,  as  follows: 
"The  said  Linn  W.  Woods  on  the  10th  day 
of  February,  1889,  in  the  town  of  Prineville, 
within  the  corporate  limits  thereof,  did  fur- 
nish Alex.  Conley  intoxicating  liquors,  to- 
wit,  beer  and  whislcy;  the  said  Alex.  Conley 
being  then  and  there  an  habitual  drunkard, 
and  prior  thereto  having  been  declared  an 
habitual  drunlcard  by  tlie  town  council  by  an 
oi-dinance  which  made  it  unlawful  for  any 
person  to  furnish  the  said  Alex.  Conley  any 
spirituous,  malt,  or  vinous  liquors,"-  etc. 
The  plaintiff  sued  out  a  writ  of  review,  and 
brought  the  record  into  the  circuit  court, 
where  the  same  was  examined,  and  the  judg- 
ment of  conviction  was  affirmed,  from  which 
be  has  appealed  to  this  court.  Before  plead- 
ing not  guilty  in  the  recorder's  court,  the 
present  plaintiff  demurred  to  tlie  information, 
but  the  same  was  overruled,  and  he  then 
pleaded  not  guilty.  Counsel  stipulated  that 
this  cause  should  be  heard  here,  instead  of 
Pendleton. 

/.  F.  Moore,  for  appellant.  Geo.  W.  Barnet 
and  M.  E.  Brink,  for  respondent. 

Stkahan,  J.,  (after  gtating  the  facta  at 
above.)  The  argument  of  appellant's  coun- 
sel presents  five  points  for  consideration  on 
this  appeal,  but  tliere  is  really  but  one  ques- 
tion, and  that  i»  the  sufficiency  of  the  com- 
plaint upon  which  the  appellant  was  tried 
before  tiie  recorder.  So  far  as  may  be  neces- 
sary to  the  proper  disposition  of  the  case, 
these  objections  will  be  separately  noticed. 

1.  The  first  question  presented  is  the  al- 
leged invalidity  of  the  ordinance  under  which 
the  complaint  was  made.  That  depends  on 
the  authority  conferred  by  the  charter.  By 
section  21  of  the  cliarter,  the  council  has 
power,  "within  the  Corporate  limits,  •  •  • 
(4)  to  license,  tax,  regulate,  restrain,  or  sup- 
press bar-rooms, tippling-bouses,  and  all  places 
where  spirituous  or  malt  liquors  are  sold, 
billiard  saloons,  bowling-alleys,  theatrical 
and  other  exhibitions,  shows,  and  public 
amusements,  and  to  sujipress  bawdy-bouses, 
gaming  and  gambling  houses:  provided,  that 
no  law,  or  part  thei'eof,  authorizing  any  tri- 
bunal or  officer  of  Wasco  county  to  grant 
tavern  or  grocery  license,  shall  apply  to  per- 
sons vending  liquor  within  the  corporate 
limits  of  the  town  of  Prineville."  The  plain 
intent  of  this  section  was  to  confer  upon  the 
council  authority  to  license,  tax,  regulate,  re- 
strain, or  suppress  bar-rooms,  tippling-houses, 
etc.,  and  tiie  exclusive  authority  to  license 
the  sale  of  liquors,  within  the  corporate 
limits  of  said  town.  Subdivision  15  of  the 
same  section  of  the  charter  empowers  the 
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council  to  prevent  and  restrain  "drunken- 
ness." To  prohibit  the  sale  or  giving  of  in- 
toxicating liquors  to  an  habitnal  drunkard  is 
one  way  of  "preventing"  and  "restraining" 
drunkenness.  It  is  not  for  the  court  to  say 
whether  it  is  the  best  way  or  not,  nor  is  it 
material.  It  is  evident,  if  no  liquor  is  sold 
or  given  to  such  jierson,  to  that  extent  the 
object  of  this  provision  of  the  charter  is  ac- 
complished. I  think  that  the  ordinance,  so 
far  as  it  prohibits  the  furnishing  of  intoxi- 
cating liquors  to  an  habitual  drunkard,  is 
within  the  powers  granted  by  the  charter,  and 
must  be  upheld. 

2.  It  is  next  objected  that  said  ordinance  Is 
not  properly  pleaded.  In  discussing  this  ob- 
jection, it  mu3t  be  remembered  tliat  this  pro- 
ceeding was  instituted  in  an  inferior  court, 
where  rigid  technicality  would  be  subversive 
of  the  whole  purpose  of  the  law  in  the  organ- 
ization of  such  courts.  Their  proceedings 
are  necessarily  summary;  but  the  substance 
of  all  that  is  legally  requisite  must  appear. 
There  are  two  modes  at  common  law  of 
bringing  any  writing  upon  the  record  by 
pleading,— one  was  to  set  it  out  in  hoc  verba, 
and  the  other  was  to  plead  it  according  to  its 
legal  effect, — and  this  rule  remains  un- 
changed by  any  provision  of  our  Code.  The 
pleader  evidently  sought  to  avail  himself  of 
the  latter  mode,  and  while  the  matter  might 
have  been  stated  with  greater  fullness  and 
particularity,  I  am  not  prepared  to  hold  that 
it  is  insufficiently  pleaded.  The  substance 
of  so  much  of  the  ordinance  as  was  material 
is  stated,  and  from  this  its  legal  effect  is  ap- 
parent. 

3.  It  is  next  claimed  that  the  complaint  is 
insufficient  because  it  fails  to  allege  ihat  the 
defendant  knowingly  furnished  the  spiritu- 
ous liquor,  etc.  On  this  point,  so  far  as  ap- 
pears, the  complaint  foUows  the  descriptive 
words  of  the  ordinance,  and  in  indictments 
founded  upon  statutes  that  is  ordinarily  suf- 
ficient. It  will  hardly  be  claimed  that  a 
strict  rule  ought  to  be  applied  to  this  plead- 
ing. 

4.  It  is  next  suggested  that  the  validity  of 
the  ordinance  was  not  proven,  and  the  evi- 
dence offered  was  insufficient.  Keither  of 
these  is  presented  by  this  record.  The  pas- 
sage of  the  oidlnance  by  tlie  council  was  all 
on  that  subject  which  the  town  need  make 
appear  on  the  trial  before  the  recorder.  When 
its  passage  was  shown,  its  legality  or  illegal- 
ity did  not  depend  on  proof,  but  upon  tlie 
charter,  and  wliat  it  contained:  Whatever 
evidence  was  offered  does  not  appear,  and,  if 
it  did,  review  is  not  the  proper  proceeding  to 
retry  a  question  of  fact,  unless,  possibly,  in 
some  exceptional  case,  which  has  not  as 
yet  been  brought  before  the  courts  of  this 
state. 

5.  It  is  next  contended  that  this  ordinance 
is  in  conflict  with  the  general  statute  of  the 
state  which  makes  it  unlawful  for  any  per- 
son to  knowingly  sell  any  spirituous  or  in- 
toxicating liquors  to  any  intoxicated  person, 
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or  to  any  person  in  the  hnbit  of  becoming  in- 
toxicated. Sess.  Acts  1876,  p.  8.  The  course 
of  legislation  in  this  state,  and  the  tendency 
of  judicial  opinion,  are  to  leave  this  question 
in  the  hands  of  municipalities.  Charters 
with  enlarged  powers  have  been  constantly 
granted  to  the  cities  and  towns,  to  enable  them 
to  deal  with  it  in  such  manner  as  their  par- 
ticular condition  may  require.  The  charter 
of  the  town  of  Prineville  is  an  example  of 
that  charter.  Counsel  for  appellantcite  Bar- 
ton V.  La  Grande,  17  Or.  577,  22  Pac.  Kep. 
Ill,  as  tending  to  support  his  objections  to  the 
insufficiency  of  this  complaint;  but  Che  main 
question  there  was  the  construction  of  the 
cliarter  relating  to  the  right  of  appeal,  and  in 
what  cases  the  writ  of  review  was  the  ap- 
propriate remedy.  The  insufficiency  of  a 
complaint  in  such  case  was  not  involved. 
Such  legislation  as  that  under  consideration 
relates  to  the  peace  and  good  order  of  the 
town.  It  is  an  exercise  of  the  police  power 
of  the  state,  confided  to  the  authorities  of  the 
town  by  the  charter,  and  as  long  as  it  is  kept 
within  proper  limits  will  be  steadily  upheld. 
The  judgment  of  the  court  below  will  be  af- 
firmed. 


Bailet  v.  Davis. 


03  Or.  217) 


(Supreme  Court  of  Oregon.    May  8, 1890.) 

AOISTMBNT — LiXN  BY  SeBVANT — INSTBUOTIONS. 

1.  When  the  relation  of  master  and  servant 
exists,  the  servant  can  acquire  no  lien  on  his  mas- 
ter's cattle,  for  depasturing  or  feeding  them,  un- 
der section  3084,  Hill's  Ck>de. 

2.  An  instruction  to  the  jury  based  on  no  evi- 
dence in  the  case  is  abstract,  and  may  be  mislead- 
ing. 

{Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Umatilla  county; 
James  A.  Fee,  Judge. 

This  is  an  action  of  replevin  to  recover 
about  50  head  of  cows.  The  complaint  is  in 
the  usual  form.  The  answer,  after  denying 
the  material  allegations  of  the  complaint,  al- 
leges in  substance  that  the  defendant  was 
entitled  to  the  possession  of  the  property  de- 
scribed in  the  complaint,  and  that  he  had  a 
special  property  therein,  under  and  by  virtue 
of  the  following  facts,  to-wit:  That  on  or 
about  the  28th  day  of  November.  1888.  at 
Umatilla,  Or.,  the  defendant,  at  the  request 
of  one  Cripe,  who  was  then  and  there  the 
owner,  and  in  the  lawful  possession,  of  said 
property,  took  said  cows  to  care  for.  attend, 
feed,  and  herd,  and  that  defendant  so  cared 
for,  and  .  bestowed  labor  and  attention  in 
feeding  and  herding,  said  cows  from  the  28th 
day  of  November,  1888,  until  the  9th  day  of 
April,  1889,  and  that  said  care  and  attention 
WHS  reasonably  worth  $155.20,  and  that  he 
has  a  lien  on  said  property  for  said  sura.  The 
other  facts  appear  in  the  opinion.  The  de- 
fendant had  judgment.     Plaintiff  appeals. 

J,  J.  Balleray,  for  appellant. 

Stbahan,  J.,  {(^fter  stating  the  facta  as 
ahow,)    As  near  as  we  can  deteimine  from 
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this  record,  the  defendant  sought  to  retain 
the  possession  of  the  cattle  in  controversy 
under  section  3684,  Hili's  Code,  which  gives 
to  any  person  wlio  shall  depasture  or  feed  any 
horses,  cattle,  hogs,  sheep,  or  other  live- 
stock, or  bestow  any  lal>or,  care,  or  attention 
on  the  same,  at  the  request  of  the  owner  or 
lawful  possessor  tliereof,  a  lien  for  his  just 
and  reasonable  charges,  and  authorizes  him 
to  retain  the  possession  of  such  property  un- 
til such  charges  be  paid. 

On  the  trial  the  p1ainti£F  gave  evidence 
tending  to  prove  that  he  was  the  owner  of 
all  of  said  property,  and  whs  entitled  to  the 
immediate  possession  thereof,  and  ttiat, prior 
to  the  commencement  of  the  action,  he  had 
demanded  the  same  from  the  defendant,  who 
had  refused  to  deliver  it.  The  plaintiff's  evi- 
dence further  tended  to  show  that  about  the 
month  of  October,  1888,  plaintiff  leased  the 
property  in  controversy  to  one  A.  J.  Cripe, 
and  that  prior  to  the  month  of  April,  1889, 
Gripe  forfeited  said  lease  by  failing  and  neg- 
lecting to  pay  the  rent  mentioned  in  said 
lease  for  the  use  of  said  cattle,  and  tliat  about 
April  1, 1889,  Cripe  "left  between  two  days;" 
that  the  cattle  in  controversy  were  known  as 
the  "John  Ward  and  John  Knight  Dairy 
Cows. "  The  defendant  testified,  as  a  witness 
in  his  own  behalf,  in  substance:  "I  know 
the  band  of  cows  mentioned  in  plaintiffs 
complaint.  I  was  herding  them  about  the 
1st  bt  last  April.  I  know  the  cattle's  brand. 
It  was  0  E.  Those  branded  O  K,  Cripe  got 
of  Bailey.  Two  more,  known  as  the  'Wag- 
enblast  Cows,'  came  from  town,  here.  It  was 
reasonably  worth  $35  per  month  to  herd  the 
cows.  I  herded  them  for  about  three  months 
at  the  request  of  A.  J.  Cripe.  The  herding 
amounted  to  9155.  When  the  plaintiff  de- 
manded them  of  me,  on  the  6th  of  April, 
1889,  I  refused  to  surrender  them,  and  told 
him  I  held  them  for  my  labor  of  herding.  I 
had  possession  of  them  at  that  time.  I  had 
the  possession  of  them  all  the  time,  and  herd- 
ed them  on  the  Umatilla  reservation,  and  not 
onCripe's  ranch."  On  his  cross-examination 
the  defendant  testified:  '.'The  cows  belonged 
to  the  O  K  Dairy,  on  Wild  Horse  creek.  I 
first  went  to  work  there  in  November,  1888, 
on  the  dairy  ranch.  There  were  some  cows 
there  then, — some  of  the  O  K  cows.  The 
John  Knight  cows  were  there.  The  cows 
were  not  all  there.  A.  J.  Cripe  was  running 
the  ranch  when  I  first  went  there.  A.  J. 
Cripe  was  running  the  place  when  I  first  had 
anything  to  do  with  the  cattle.  On  Novem- 
ber 8th,  I  believe,  arrangements  between  my- 
self and  Cripe  were  made.  I  hired  to  work 
for  him  at  the  dairy  for  830  per  month  and 
board.  I  continued  to  work  till  about  the 
7th  of  February  on  dairy  work,  then  went  to 
herding.  Cripe  agreed  to  pay  me  635  per 
month  for  herding,  and  board  me.  The  ar- 
rangements for  me  to  herd  were  made  out  at 
the  ranch.  I  think  Fred  and  Jack  Bowman 
and  Henry  Dobson  were  present.  He  was  to 
'  pay  me  by  the  month.    I  did  not  herd  in  a 


pasture.  I  herded  on  the  reservation.  I 
paid  nothing  for  the  privilege.  I  had  plenty 
of  grass  of  my  own.  I  got  it  by  driving  on. 
I  had  as  much  right  as  any  other  herder.  I 
owned  no  land,  and  bought  no  privilege. 
Cri|>e  told  me  to  drive  on  the  reservation. 
From  February  7th,  I  worked  around  the 
ranch  evenings  and  mornings.  Cripe  was 
living  there.  I  milked  some  of  the  mws.  I 
drove  them  out  in  the  morning  and  back  at 
night,  and  helped  milk.  Sometimes  four 
hands  milked,  and  sometimes  three.  They 
were  Gripe's  hands.  *  m  m  i  swear  that 
Cripe  turned  over  those  cattle  to  me  for 
the  purpose  of  being  herded.  He  said  he 
wanted  me  to  take  the  cattle  of  him,  and  herd 
them,  and  bring  them  in  and  take  them  out. 
They  were  milked  in  the  barn, — driven  in, 
and  tied  in  the  barn.  They  slept  there  at 
nights, — every  night.  It  was  in  Gripe's  barn. 
'Gripe  told  me  that  I  could  hold  the  cows  for 
my  pay;  that  he  couldn't  pay  me  till  spring. 
I  told  him  I  would  wait  tiU  spring."  John 
Knight  testified  that  he  was  interested  with 
Gripe  in  these  cattle;  that  witness  left  the 
ranch  in  December.  "Saw  defendant  there 
up  to  the  time  that  Cripe  run  away.  He  first 
helped  on  the  farm.  Helped  milk  after  wit- 
ness came  away.  Hauled  straw  in  Decem- 
ber and  January.  Was  with  Gripe  when  de- 
fendant first  came  to  work.  I  paid  ^0  for 
the  privilege  of  herding  these  cattle  on  the 
reservation  from  June  1,  1888,  to  June  1, 
1889.  He  (Cripe)  came  in  on  the  same  priv- 
ilege, and  that  is  the  way  the  cattle  came  to 
be  herded  on  the  reservation."  There  were 
some  other  witnesses,  but  this  is  the  material 
part  of  all  the  evidence. 

The  court  gave  this  instruction,  to  which 
an  exception  was  taken:  "  First.  That  if  the 
jury  find  from  the  evidence  that,  at  the  time 
of  the  demand  of  the  plaintiff  for  the  posses- 
sion of  the  cows  in  question,  and  at  the  time 
of  the  commencement  of  this  action,  the  de- 
fendant was  in  possession  of  said  cows,  and 
that  the  defendant  held  said  cows,  and  herded 
and  cared  for  the  same,  prior  to  said  time,  at 
the  request  of  the  owner  or  lawful  possessor, 
and  that  the  defendant  took  and  held  said 
cows  for  such  purpose  at  the  request  of  the 
owner  or  lawful  possessor,  then  the  defend- 
ant is  entitled  to  the  possession  of  said  cows, 
and  may  retain  possession  of  the  same  until 
the  just  and  reasonable  charges  of  such  care. 
attention,  and  herding  are  paid." 

1.  This  instruction  follows  the  language 
of  the  statute  very  closely,  and  in  a  proper 
case  no  objections  could  be  urged  against  it; 
but,  under  the  facts  before  the  jury  in  this 
case,  it  was  purely  abstract,  and  was  neces- 
sarily misleading.  It  assumed,  and  the  jury 
doubtless  understood,  that  there  was  some 
evidence  before  them  upon  which  the  instruc- 
tion could  be  biised;  but  there  was  none 
whatever.  The  defendant's  relation  to  Cripe 
was  that  of  a  servant;  and  the  relation  of 
master  and  servant,  and  none  other,  existed 
between  Gripe  and  the  defendant.    The  de- 
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fendant  had  no  more  lien  for  driving  these 
cows  out  to  the  reservation  for  Gripe,  and 
back  in  the  evening,  than  he  had  for  helping 
to  milk  them  upon  their  return,  or  for  haul- 
ing straw ;  and  he  had  no  lien  in  eitlier  case. 
Nor,  while  said  relation  of  master  and  serv- 
ant continued,  could  he  have  any  separate 
or  Independent  possession  of  said  property. 
Whatever  service  iie  performed,  or  whatever 
authority  he  exercised,  was  for  Cripe,  and  in 
its  performance  he  represented  him.  The  in- 
struction given  by  the  learned  circuit  judge 
was  at  variance  with  this  view,  and  was  er- 
ror. It  Is  true  that  the  court  followed  the 
foregoing  instruction  by  a  number  of  others, 
by  which  the  jury  was  informed  that  no  man 
working  about  the  ranch  has  any  lien  on  the 
property  of  his  employer,  and  has  no  lien  on 
his  employer's  cows,  though  part  of  his  serv- 
ices should  consist  in  herding  them;  and 
this:  No  man  employed,  for  wages,  to  herd 
cattle,  has  any  lien  on  the  cattle  for  reasona- 
ble compensation.  The  court  further  told 
the  jury:  "If  you  And  the  defendant  was  a 
hired  man,  working  for  wages,  you  must  And 
for  the  plaintiff."  And  further:  "Where 
the  relation  of  master  and  servant  exists,  no 
lien  accrues."  These  instructions  were  cor- 
rect statements  of  the  law,  but  they  do  not 
purge  the  case  of  the  error  already  commit- 
ted by  the  court  in  giving  the  Brst  instruction. 
2.  Here  is  an  instruction  given  by  the 
court  which  is  erroneous  for  the  same  reasons 
that  No.  1  was  an  error:  "It  is  for  the 
jury  to  say  whether  or  not  there  was  an  act- 
ual transfer  of  the  possession  of  the  property; 
and,  if  you  tlnd  from  the  evidence  that  these 
cattle  were  turned  over  to  the  defendant  for 
the  purpose  of  being  herded,  and  defendant 
performed  said  service,  and  that  he  had  the 
actual  and  exclusive  possession,  then  h'e  has 
a  lien  thereon,  provided  that  the  relation  of 
master  and  servant  did  not  exist,  and  that  an 
original  and  independent  contract  had  been 
made  for  such  herding;  bnt,  if  you  And  these 
cattle  not  turned  over  as  above  stated,  then 
you  must  find  for  the  plaintiff."  All  of  this 
instruction,  down  to  the  proviso,  necessarily 
assumes  that  there  was  some  evidence  before 
the  jury  which  would  authorize  the  jury  to 
find  the  facts  therein  recited.  I  look  in  vain 
for  such  evidence,  bnt  fail  to  find  it,  and 
it  is  for  that  very  reason  such  instructions 
are  always  erroneous.  However  correct  they 
may  be  as  abstract  propositions  of  law,  and 
as  applied  to  a  proper  case,  they,  in  effect, 
tell  the  jury  that  there  is  evidence  before 
them  from  which  such  facts  may  be  found; 
ami  in  that  way  such  instructions  may  work 
serious  injury  to  one  party  or  the  other.  A 
number  of  other  exceptions  were  taken,  and 
appear  in  the  transcript;  but  it  is  believed 
those  already  noticed  suflSciently  indicate  the 
views  of  this  court  to  answer  all  the  pur- 
poses of  another  trial,  should  one  be  found 
necessary.  The  judgment  appealed  from 
must  therefore  be  reversed,  and  the  cause  re- 
manded to  the  court  below  for  a  new  trial. 
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as  Or.  830) 

Messingek  et  al.  e.  Waison  et  al, 
{Bupreme  Ccnirt  of  Oregon.     Jan.  9,  1890.) 

Appeal  from  circuit  court,  Jackson  county; 
L.  R.  Webster,  Judge. 

A.  8.  Hammond,  for  appellants.  Watson^ 
Hume  <6  Watson,  for  respondents. 

Feb  Curiam.  As  this  involves  no  princi- 
ple of  law  not  already  passed  upon  by  the- 
court,  but  depends  for  its  proper  determina- 
tion wholly  upon  the  facts,  it  is  enough  to 
say  that  our  examination  of  it  leads  us  to  the 
conclusion  that  the  lindings  of  the  court  be- 
low are  sustained  by  the  evidence,  and  that 
its  decree  must  be  affirmed. 


(U  Or.  141) 

Ferkeba  t).  Parke  et  al. 

{Suprejne  Coii/rt  of  Oregon.    April  16, 1890.) 

CONVEKSIOX — NoxsuiT— Pleadiko. 

1.  Under  section  346,  Hill's  Code,  a  judgment 
of  nonsuit  on  the  defendant's  motion  is  improper 
if  tbe  defendant  was  required  to  produce  evidence 
to  meet  the  plaintiff's  case. 

2.  A  pleading  wt>ich  is  defective  by  reason  of 
the  omission  of  some  material  allegation  may  b» 
aided  by  the  pleading  of  tbe  adverse  party.  If  the- 
omitted  ail^ation  be  supplied  by  the  adverse 
pleading,  it  is  the  same  as  ii  it  were  Inserted  in  the- 
party's  own  pleading. 

(SuUabus  bji  the  Court) 

1.  Conversion  is  baaed  on  the  idea  of  an  as- 
sumption by  the  defendant  of  a  right  of  property, 
or  a  right  of  dominion  over  the  thing  converted, 
which  casts  upon  him  all  tlie  risics  of  an  owner;. 
and,  consequently,  it  is  not  every  wrongful  deten- 
tion of  property  that  amounts  to  conversion. 

8.  A  demand  and  refusal  will  not  lie  sufBcient 
evidence  of  conversion  when  it  appears  that  the- 
property  demanded  was  not  at  the  time  in  the  pos- 
session or  under  the  control  of  the  defendant  on 
whom  the  demand  was  made,  but  that  it  bad  been, 
previously  mislaid  or  was  lost. 
(Per  Lord,  J.,  dissenting.) 

Appeal   from    circuit  court,   Multnomah- 
county;  E.  D.  Shattuok,  Judge. 

This  is  an  action  to  recover  damages  for 
the  conversion  of  certain  chattels.  It  is  al- 
leged in  tbe  complaint  that  on  the  ISth  day- 
of  February,  1887,  the  defendants  were  part- 
ners doing  business  at  the  city  of  Portland, 
and  that  on  that  day  the  plaintiff  was  the 
owner  and  in  tbe  possession  of  certain  per- 
sonal property,  to-wit,  "a  plan  and  drawing 
of  a  macaroni  and  faroni  paste  factory,  and 
of  the  machinery,  utensils,  and  apparatus  to- 
be  used  in  said  factory,  in  tbe  manufacture 
of  macaroni  and  faroni,"  made  and  prepared 
by  the  plaintiff,  by  E.  Gravero  &  Co.,  in 
Foce,  near  Geneva,  Italy,  of  the  value  of  $2,- 
500,  and  that  the  defendants  thereafter  con- 
verted the  same  to  their  own  use,  to  plain- 
tiff's damage  in  the  sum  of  $2,500;  that  be- 
fore the  commencement  of  tliis  action,  at 
divers  times,  the  plaintiff  demanded  said 
property  of  the  defendants;  and  that  they  re- 
fused, and  still  refuse,  to  return  or  deliver 
the  same  to  the  plaintiffs.  The  complaint 
further  alleges  that  he  had  expended  $500  in 
preparations  to  run  and  operate  said  maca- 
roni and  faroni  paste  factory,  and  that  he-- 
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was  unable  to  begin  or  conduct  said  business 
by  reason  of  said  wrongful  conversion,  and 
demands  judgment  for  83,000  damages.  The 
answer  denies  the  material  allegations  of  the 
complaint,  and  then  alleges  as  a  further  de- 
fense that  in  the  year  1887  the  defendants 
were  engaged  in  a  machinery  business  in  the 
city  of  Portland,  Or.,  and  on  or  about  the 

day  of  January,  in  said  year,  the 

plaintiff  delivered  to  the  defendants  a  plan 
and  drawing  of  certain  structures  and  ma- 
chinery for  the  purpose  of  having  the  de- 
fendants procure  for  him  certain  machinery 
to  comport  with  said  plan  and  drawing;  that, 
while  said  plan  and  drawing  were  in  the  pos- 
session of  the  defendants  for  said  purpose.they 
became  accidentally  lost,  and  defendants  have 
since  been  unable  to  find  the  same.  The  an- 
swer then  expressly  admits  that  plaintiff  de- 
manded a  return  of  said  property,  and  that 
defendants  failed  lo  return  it,  but  that  they 
say  the  demand  was  made  after  its  loss.  The 
reply  denies  the  new  matter  in  the  answer, 
except  the  delivery  of  said  property  to  the  de- 
fendants, and  the  purpose  for  which  it  was 
delivered.  All  the  evidence  is  in  the  record. 
The  plaintiff's  evidence  tended  to  prove  that 
he  delivered  said  property  to  the  drfendants, 
substantially,  for  the  purpose  specitied  in  de- 
fendants' separate  answer,  and  that  (hey 
were  to  return  the  same  to  him  in  10  days, 
with  their  estimates;  that  the  plaintiff  con- 
tinued to  visit  the  house  almost  daily  for 
nearly  a  year,  and  on  many  of  those  occasions 
he  asked  to  have  his  plans  returned  to  him. 
Finally  one  of  the  defendants  toUl  him  that 
it  was  too  bad,  but  that  he  had  seen  the  same 
in  San  Francisco;  that  he  had  been  expecting 
to  have  it  returned  to  the  plaintiff,  but  that 
the  same  could  not  be  found  any  more.  The 
plaintiff's  evidence  further  tended  to  prove 
the  value  of  said  property.  The  plaintiff 
further  gave  evidence  tending  to  prove  that 
the  defendant  sent  said  plans  and  specifica- 
tions to  their  house  in  San  Francisco,  to  get 
a  bid  there  as  to  the  cost  of  doing  the  work. 
The  plaintiff  having  rested  his  case,  the  de- 
fendants introduced  evidence  tending  to  sup- 
poi-t  their  defense;  and  then,  on  their  mo- 
tion, the  plaintiff  was  nonsuited,  from  which 
judgment  this  appeal  is  taken. 

C.  H.  Carey,  for  appellant.  L.  B.  Cox, 
for  respondent. 

Stbahan,  J.,  [after  stating  the  facts  as 
above.)  The  journal  entry  disposing  of  this 
cause  in  the  court  below  recites  that,  after 
the  plaintiff  bad  introduced  his  evidence  in 
chief,  and  the  defendants  their  evidence  in 
chief,  and  the  plaintiff  his  evidence  in  re- 
buttal, and  the  plaintiff  having  announced 
that  he  bad  no  more  evidence  to  offer,  the  de- 
fendants tiled  their  written  motion  for  judg- 
ment of  nonsuit,  which  was  duly  argued  and 
submitted  to  the  court,  and  by  the  court  sus- 
tained; and  then  follows  the  usual  judgment 
of  nonsuit,  which  awards  costs  to  the  de- 
fendants. 


The  practice  on  this  subject  in  this  state  is 
regulated  by  section  246,  Hill's  Code,  which 
provides:  "A  judgment  of  nonsuit  may  be 
given  against  the  plaintiff,  as  provided  in  this 
title,  ♦  •  *  (3)  on  motion  of  the  defend- 
ant, when  the  action  is  called  for  trial,  and  the 
plaintiff  fails  to  appear,  or  when,  after  the 
trial  has  begun,  and  before  the  Onal  submis- 
sion of  the  cause,  the  plaintiff  abandon  it,  or 
when,  upon  the  trial,  the  plaintiff  fails  to 
prove  a  cause  sufficient  to  be  submitted  to  a 
jury."  Under  this  section  of  the  Code,  the 
test  is  whether  or  not  the  plaintiff's  evidence 
tends  to  prove  a  cause  sufficient  to  be  sub- 
mitted to  a  jury,  and  in  passing  on  this  ques- 
tion the  evidence  submitted  by  the  defend- 
ant, if  any,  cannot  be  considered  for  any 
purpose;  for  the  reason  that,  if  it  is  neces- 
sary for  the  defendant  to  meet  the  plaintiff's 
case  by  evidence,  then  the  case  becomes  one 
for  the  jury,  and  could  not  be  withdrawn 
from  them  in  this  auinmary  manner.  This 
view  has  been  steadily  maintained  by  this 
court  in  every  case  in  which  the  question  has 
arisen.  In  Grant  v.  Baker,  12  Or.  329,  7 
Pac.  Rep.  318,  this  court  said:  "To  author- 
ize the  court  to  nonsuit  a  plaintiff,  the  latter 
must  fail  to  prove  a  cause  sufficient  to  be 
submitted  to  a  jury.  It  must  be  such  a  case 
that,  if  the  jury  were  to  find  a  verdict  for  the 
plaintiff,  the  court  would  be  required  to  set 
it  aside  for  the  want  of  evidence  to  support 
it.  Civil  Code,  §§  243,  244.  It  would  have 
to  be  a  case  where-  there  was  a  total  failure 
of  proof  of  some  material  allegation  of  the 
complaint."  So,  in  Salmon  v.  Olds,  9  Or. 
488,  it  was  held  that  a  defendant  was  not  en- 
titled to  a  nonsuit  where,  upon  the  pleadings 
and  evidence  introduced,  sl  prima  facie  case 
has  been  made  out  against  him.  So,  also,  in 
Tippin  V.  Ward,  5  Or.  454,  it  was  held  that 
a  case  should  be  submitted  to  the  jury  unless 
there  is  an  entire  lack  of  evidence  tending  to 
maintain  the  issues  on  the  part  of  the  plain- 
tiff, or  unless,  upon  the  whole  case  made  by 
the  plaintiff  himself,  it  appeal's  beyond  doubt 
that  the  plaintiff  has  no  right  to  recover;  and 
the  same  principle  was  applied  in  Southwell 
v.  Beezley,  Id.  459.  Prima  facie,  the  plain- 
tiff made  a  case  sufficient  to  be  submitted  to 
the  jury.  He  showed  the  delivery  of  his 
property  to  the  defendants  for  a  particular 
purpose,  gave  testimony  tending  to  prove  its 
value,  a  demand  on  the  defendants  for  its  re- 
turn, and  their  failure  to  return  it.  The 
jury  had  the  right  to  pass  on  this  evidence, 
and  to  say,  under  proper  instructions  of  the 
court,  whether  or  not  the  plaintiff  was  en  titled 
to  a  verdict.  He  was,  unless  the  effect  of 
this  evidence  was  countervailed  in  some  way 
by  the  defendants,  and  they  presented  anoth- 
er question  proper  for  the  jury  to  consider. 
The  defendants  set  up  that  the  property  was 
lost  while  it  was  in  their  custody.  Whether 
the  defendants  had  the  right  to  send  said 
property  to  San  Francisco;  whether  it  waa 
lost,  and,  if  so,  was  it  under  such  circum- 
stances as  would  exonerate  the  defendaofA- 
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from  an  liability  f  were  all  questions  pre- 
sented by  the  defendants,  and  they  were  for 
the  jury,  under  proper  instructions  by  the 
court.  The  learned  counsel  for  the  respond- 
ent, in  support  of  the  practice  adopted  in  the 
court  below,  cites  Jansen  v.  Acker,  23  Wend. 
481 :  Sudd  t.  Davis,  S  Hill.  287,  7  HiU,  529; 
People  V.  Cook,  8  N.  Y.  67;  Lomer  t.  Meek- 
er. 25  N.  Y.  361;  Geary  v.  Simmons.  89  Cai. 
224.  These  authorities  certainly  do  tend 
very  strongly  to  support  the  respondent's 
contention,  but  they  are  at  variance  with 
what  has  already  been  settled  in  tbia  court. 
The  particular  statutes  under  wbicb  these 
cases  were  decided,  if  any,  were  not  brought 
to  our  notice;  and  if  there  were  no  statutes 
governing  'such  practice,  but  those  cases 
simply  announced  the  general  course  of  pro- 
cedure in  those  states,  the  cases  could  not  be 
accepted  as  controling  authority  in  this  state. 

Respondent's  counsel  has  criticised  the 
complaint,  and  doubtless  it  would  have  been 
more  in  harmony  with  the  spirit  of  Code 
pleading  if  it  had  alleged,  among  other  things, 
the  delivery  of  this  property  to  the  defend- 
ants, and  the  object  of  such  delivery,  etc., 
and  the  defendants'  failure  to  return  it;  but 
the  defendants  have  supplied  that  by  an  "ex- 
press aider"  in  their  answer.  Bliss,  Code 
PI.  §  437.  These  allegations  are  contained 
In  the  defendant's  answer,  with  the  further 
matter  designed  to  excuse  such  failure. 

These  are  questions  which  should  have  been 
tried  out  before  that  jury,  upon  the  merits  of 
which  we  indicate  no  opinion  at  tills  time, 
but  reverse  the  judgment,  and  remand  the 
cause  for  a  new  trial. 

Thater,  G.  J.,  (oonourring.)  I  concur 
with  Judge  Strahan  in  his  conclusions  in 
this  case  regarding  the  rule  of  nonsuit  of  a 
plaintiS  under  the  Code  of  this  state;  and  as 
to  the  sufficiency  of  the  evidence  upon  the 
part  of  the  appellant  to  'establish  prima  faeU 
cause  of  action  against  the  respondents  herein 
for  the  conversion  of  the  plans  in  question. 
That  said  plans  were  delivered  to  the  respond- 
ents with  the  understanding  that  they  should 
make  and  furnish  to  the  appellant  an  estimate 
of  the  cost  of  constracting  the  machine  which 
the  plans  represented,  was  conceded ;  and  the 
appellant  testified  that  the  respondents  were 
to  give  him  an  answer  regarding  the  matter 
within  about  10  days,  but  that  be  had  never 
been  able  to  obtain  any  such  estimate,  or  to 
recover  back  his  plans,  ^though  he  had  called 
for  tbem,  and  demanded  their  return,  a  great 
number  of  times.  This  of  itself  was  suffi- 
cient to  prove  a  conversion  of  the  plans,  un- 
less their  detention  was  satisfactorily  ac- 
counted for;  and  it  cannot  reasonably  be 
claimed  that  the  failure  of  the  respondents  to 
return  the  plans  to  the  appellant  was  excused 
by  anything  which  appeared  in  the  testimony 
adduced  by  the  latter.  The  appellant  him- 
self testified  that  one  of  the  respondents,  Mr. 
FU'ke,  told  him  that  be  saw  the  plans  in  San 
Francisco,  and  that  be  had  l>een  looking  for 
tbem  ta  send  them  biwk  to  appellant,  but  had 


missed  them,  and  that  they,  coald  not  be 
found.  He,  however,  testified  in  the  same 
connection  that,  when  he  placed  the  plans  in 
tlie  hands  of  the  respondents,  he  did  not  know 
that  they  liad  a  house  in  Sun  Francisco;  that 
lie  never  authorized  tbem  to  send  the  plans 
to  San  Francisco.  It  also  appeared  from  the 
testimony  of  Mr.  Arthur,  manager  of  the  re- 
spondent's business  at  Portland,  when  on  the 
stand  as  a  witness  for  the  appellant,  that  he 
had  a  vague  recollection  that  the  plans  were 
sent  to  San  Francisco  either  by  himself,  Mr. 
Campbell, — mechanical  engineer  for  the  re- 
spondents,—or  were  taken  there  by  Mr. . 
Parke,  and,  upon  his  cross-examination  by 
respondents'  counsel,  he  testified  that  the  ob- 
ject in  sending  the  plans  to  San  Francisco 
was  simply  to  get  a  bid  from  the  home  office 
on  what  they  could  manufacture  the  machine 
for;  that  they  were  endeavoring  to  secure  a 
price;  that  the  facilities  for  manufacturing 
in  San  Francisco  were  much  letter  than  in 
Portland ;  that  he  continued  with  respondents 
at  their  Portland  house  until  about  July  1, 
1888;  and  that  during  the  time  he  was  there 
the  respondents  never  undertook  to  make  use 
of  these  plans,  or  to  appropriate  them. 

The  main  point  in  the  case  is  whether  the 
appellant,  by  leaving  the  plans  with  the  re- 
spondents at  Portland,  under  the  circum- 
stances, and  for  the  purpose  as  testified  to 
by  him,  authorized  the  respondents  to  send 
them  to  their  home  office  in  San  Francisco, 
for  the  purpose  claimed  by  tbem.    If  the  re- 
spondents were  not  so  authorized,  then  they 
were  guilty  of  wrongful  conversion  of  the 
property,  as  "any  interference  subversive  of 
the  right  of  the  owner  of  personal  property 
to  enjoy  and  control  it  is  a   conversion." 
Budd  V.  RaUway  Co..  12  Or.  271, 7  Pac.  Rep. 
99.    It  was  not  necessary  that  the  respond- 
ents should  have  made  use  of  the  plans  for 
their  own  benefit,  or  appropriated  them  to 
their  own  personal   advantage,  in  order  to 
constitute  a  conversion.     The  question  is, 
did  the  respondents  exercise  dominion  over 
tbem  in  exclusion  or  in  defiance  of  the  ap- 
pellant's right?    4  Amer.  &,  £ng.  Cyclop. 
Law,  108.     The  gist  of  the  conversion  is  the 
usurpation  of  the  owner's  right  of  property, 
and  not  the  actual  damages  inflicted.    U. 
113.  note  3.    Nor  is  it  necessary  that  the  act 
should  be  willful  or  intentional  to  render  it 
a  conversion.     "If  a  carrier,  by  mistake,  d»- 
livers  goods  to  the  wrong  person,  he  is  lia- 
ble in  trover."    Id.  112,  note  3.     "Honeaty 
of  purpose  is  not  a  defense,  and  can  in  no 
measure  shield  the  defendant  from  liability, 
except  to  prevent  the  giving  of  punitive  dam- 
ages."   6  Wait,  Act.  &  Def.  164.    "And  it 
makes  no  difference  [in  case  of  bailmentQ 
that  the  depositary  did  the  act  for  the  b«iwy 
flt  of  the  depositor,  or  that  it  reailiy  intts«\ 
to  his  benefit.    He  has  no  right  to  ub«*  Ut- 
property  for  any  purpose  other  tl»an.  tbat  \u- 
which  it  was  left  witli  him,  upon   ati>  \»,^ 
sideration  or  for  any  purposeu — tdo^-  «v«\.  «, 
Ite  preservation."     Id.  165.     "  Any  *».»u»-«- 
possession  lawfully  acquired,  or  »uy   xti,^^ 
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of  the  trust  under  wtiich  it  was  placed  in 
the  defendant's  hands,  is  an  actionable  con- 
version."    Id.  166. 

The  appellant,  if  he  testified  truthfnlly, — 
and,  for  the  purposes  of  this  appeal,  we  must 
presume  he  did, — delivered  the  plans  In  ques- 
tion to  the  respondents  for  the  specific  pur- 
pose of  obtaining  from  them  certain  infor- 
mation which  they  were  to  f  urnisli  in  10  days. 
That  certainly  did  not  authorize  tlie  respond- 
ents to  send  the  plans  to  San  Francisco,  when 
it  would  require  at  least  doul)le  the  specified 
time  to  send  them  there,  ha.ve  the  estimate 
made,  and  have  them  returned.  It  was  clear- 
ly the  duty  of  the  respondents,  before  sending 
the  appellant's  plans  out  of  the  state  and  ex- 
posing them- to  loss,  to  have  consulted  with 
bim  in  regard  to  the  matter.  He  had  evi- 
dently been  to  great  trouble  and  expense  in 
procuring  the  plans,  and  had  tlie  same  right 
to  exercise  control  over  them  that  every  one 
has  to  exercise  dominion  over  that  which  be- 
longs to  bim,  which  right  he  was  deprived  of 
when  the  plans  were  sent  away  without  his 
consent  or  knowledge.  The  respondents 
doubtless  acted  in  good  faith  in  the  affair, 
and  intended  no  wrong,  but  they  seem  to 
have  been  careless  and  indifferent.  At  least, 
they  had  no  intelligent  idea  as  to  when,  how, 
or  by  whom  the  pUins  were  sent  away,  though 
the  appellant,  evidently,  was  as  constant  in 
calling  upon  them  in  regard  to  the  matter  as 
any  person  having  a  favorite  object  iu  view 
would  be  likely  to  be.  He  probably  became 
a  source  of  annoyance  to  the  managers  of  the 
respondents'  business,  and  receivni  very  lit- 
tle attention,  bat  he  had  rights  which  they 
were  bound  to  respect;  and  the  workings  of 
his  Italian  brain,  if  encouraged,  might  have 
produced  results  important  to  himself  and 
the  community.  The  respondents,  at  all 
events,  should  not  have  usurped  bis  right  to 
exercise  dominion  over  bis  own  property, 
and  exclude  him  from  its  control,  wliicli  I 
think  they  did  do,  if  they  sent  the  plans  to 
8an  Francisco  without  his  consent.  Whether 
they  did  so  or  not,  and  whether  they  acted 
prudently  In  the  affair,  are,  in  my  opinion, 
proper  questions  to  be  submitted  to  a  jury. 

Lord,  J.,  {dissenting.)  The  evidence  for 
the  plaintiff  only  shows  that  the  plans  "were 
missed,  and  could  not  be  found,"  or,  at  most, 
were  mislaid  or  lost.  It  does  not  make  out 
a  prima  facie  case  of  conversion.  The  ar- 
gument for  the  plaintiff  proceeded  upon  the 
theory  that  the  defendants,  in  sending  the 
plans  to  their  San  Francisco  bouse  without 
the  consent  of  the  plaintiff,  involved  such  a 
misuser  of  the  plans  as  operated  as  a  conver- 
sion of  them  in  law.  The  contract  did  not 
provide  where  the  estimate  of  costs  was  to 
be  made,  and  the  defendant  sent  their  plans 
to  their  San  Francisco  house  because  of  its 
superior  facilities  to  ascertain  the  cost  of  con- 
structing the  works  which  was  tlie  object  of 
the  contract;  but  the  plaintiff  did  not  know 
the  defendants  had  a  San  Francisco  house. 
It  is  not  a  case,  upon  its  facts,  where  a  bailee 


contracts  to  return  the  thing  bailed  at  a  fixed 
time,  or  where  time  was  mwle  the  essence  of 
tlie  contract  by  stipulation,  or  where,  from 
the  nature  of  the  property  or  the  character  of 
the  interest  involved,  time  becomes  an  essen- 
tial of  the  contract,  nor  where  the  thing 
bailed  was  contracted  to  be  done  or  to  bp  re- 
turned at  a  particular  place  or  at  a  particu- 
lar time,  without  knowing  that  the  defend- 
ants had  a  San  Francisco  house,  or  any  stip- 
ulation as  to  the  time  when  the  estimate  was 
to  be  made,  or  when  the  plans  were  to  be  re- 
turned, other  than  the  law  infers  was  con- 
sistent with  the  purpose  of  the  contract  in 
estimating  the  cost.  The  plaintiff  left  the 
plans  with  the  defendants  for  the  purpose  of 
ascertaining  the  cost  of  constructing  a  maca- 
roni factory;  and,  to  more  thoroughly  and 
satisfactorily  effect  that  purpose,  the  defend- 
ants sent  their  plans  to  the  San  Francisco- 
house  to  make  such  estimate  and  return  the 
result  to  them,  where  by  some  accident  the 
plans  were  mislaid  or  lost,  or  "  were  missed, 
and  could  not  be  found"  when  demanded. 
Do  these  facts  constitute  conversion?  At 
the  argument  it  was  said  that  if  one  person 
hires  a  horse  to  drive  to  one  place,  and  he 
voluntarily  drives  to  another,  it  is  a  techni- 
cal conversion  of  the  horse;  and  so,  too,  it 
was  claimed  that  when  the  defendants  sent 
the  plans  to  their  San  Francisco  house  to  es- 
timate the  cost,  instead  of  making  the  esti- 
mate at  their  Portland  house,  or  at  least 
witliout  the  consent  of  the  plaintiff,  that  it 
amounted  to  a  technical  conversion  of  the 
plans,  for  which  an  actfon  in  trover  could  be 
maintained.  This  argument  assumes  more 
than  the  facts  warrant;  for  the  contract  did 
not  stipulate  where  the  estimate  of  costs  was 
to  be  made, — whether  at  the  Portland  ur  San 
Francisco  house, — and  could  not  involve  the 
consent  of  the  plaintiff  to  any  change  in  that 
regard.  But,  granting  all  this,  there  is  no 
analogy  between  the  cases,  for  the  reason 
that  the  horae  was  bailed  for  one  purpose  and 
it  was  used  for  another,  which  constituted 
the  conversion,  while  the  plans  were  sent  to 
the  San  Francisco  house,  not  for  another,  but 
the  identical,  purpose  for  which  they  were 
intrusted  to  the  defendants,  namely,  to  esti- 
mate the  cost.  The  use  made  of  the  plans 
by  the  defendants  was  not  of  a  different  kind 
from  that  contemplated  by  the  contract  be- 
tween the  parties,  but  wasdone  in  pursuance 
of  its  purpose,  and  to  effect  the  object  of  its 
bailment.  To  constitute  conversion,  there 
must  be  some  act  of  dominion  exerted  over 
one's  property  in  denial  of  his  right,  ur  in- 
consistent with  it.  \yhen  one  hires  a  horse 
to  drive  to  one  place  and  he  drives  it  to  an- 
other, he  unlawfully  intermeddles  with  the 
property  of  another  for  bis  own  benefit,  and 
appropriates  the  horse  to  a  u.ie  inronsistent 
witli  the  terms  of  the  bailment.  In  sending 
the  plans  to  the  San  Francisco  house  the  de- 
fendants neither  claimed  nor  exercised  any 
right  of  property  or  tlominion  over  them  in- 
consistent with,  or  in  denial  of,  the  plain- 
tiff's right  as  the  lawful  owner;  but  the  con- 
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ceded  facts  show  that  the  plans  were  sent 
there  to  better  effect  the  purpose  of  the  bail- 
ment, and  without  any  intention  of  appro- 
priating the  property  to  their  own  use,  or  to 
destroy  tbem,  or  to  deprive  the  plaintiff  of 
them  as  a  rightful  owner. 

"Conversion,"  said  Field,  J.,  "is  based 
opon  the  idea  of  an  assumption  by  the  de- 
fendant of  a  right  of  property  or  a  right  of 
dominion  over  the  thing  converted,  wliich 
casts  upon  him  all  the  risks  of  an  owner; 
and  it  is,  therefore,  not  every  wrongful  in- 
termeddling with,  or  wrongful  asportation 
or  wrctpgf ul  detention  of,  personal  property, 
that  amounts  to  a  conversion.  Acts  which 
themselves  imply  an  ttssertion  of  title  or  of  a 
right  of  dominion  over  personal  property, 
such  as  a  sale,  letting,  or  destruction  of  it, 
amount  to  a  conversion,  even  although  the 
defendant  may  have  honestly  mistaken  his 
rights;  but  acts  which  do  not  in  themselves 
imply  an  assertion  of  title,  or  of  a  right  of 
dominion  over  such  property,  will  not  sus- 
tain an  action  of  trover  unless  done  with  the 
intention  to  deprive  the  owner  of  it  perma- 
nently or  temporarily,  or  unless  there  has 
been  a  demand  for  the  property,  and  a  neg- 
lect or  refusal  to  deliver  it,  which  are  evi- 
dence of  a  conversion,  because  they  are  evi- 
dence that  the  defendant,  in  witlibolding  it, 
claims  the  right  to  withhold  it,  which  is  a 
claim  of  a  rij^t  of  dominion  over  it."  Spoon- 
er  v.  Manchester,  138  Mass.  270. 

What  are  the  acta  which,  by  any  possible 
construction,  can  be  considered  as  an  assump- 
tion by  the  defendants  of  a  right  of  property 
or  dominion  over  the  plans  wliich  casts  upon 
them  the  risks  of  an  owner?  They  claimed  no 
right  to  the  plans,  nor  denied  the  right  of 
the  plaintiff  to  them,  nor  did  they  refuse,  on 
demand,  to  deliver  them;  but,'  by  the  evi. 
dence  of  the  plaintiff,  the  plans  were  mislaid, 
and  could  not  be  found,  or  perhaps  were  lost. 
It  is  the  withholding  of  the  thing  in  his  pos- 
session or  under  his  control,  when  demanded, 
that  makes  a  prima  facie  case  of  conversion, 
but  not  when  the  evidence  shows  that  at  the 
time  of  the  demand  the  thing  or  property 
was  not  under  his  control,  or  was  mislaid  or 
lost.  In  such  case  tlie  property  is  not  with- 
held because  the  defendant  claims  the  right 
to  withhold  it,  which  is  a  claim  of  right  of 
dominion  over  it,  but  because  the  property  at 
the  time  is  not  under  his  control,  and  capa- 
ble of  delivery.  The  authorities  are  numer- 
ous to  the  point  that  demand  and  refusal  will 
not  be  sufllcient  evidence  of  conversion  when 
it  appears  that  the  property  demanded  was 
not  at  the  time  in  the  possession  or  under  the 
control  of  the  defendant  on  whom  the  de- 
mand was  made,  but  that  it  had  been  previ- 
ously lost  or  stolen  or  misdelivered.  Said 
Appleton,  C.  J.'  "In  trover,  a  demand  and 
refusal  make  out  a  prima  facte  case;  but  this 
is  rebutted  by  proof  that  the  property  de- 
manded was  not  at  the  time  of  the  demand 
in  the  defendant's  possession,  nor  under  his 
contiol.  Bodbier  v.  Boobier,  39  Me.  407. 
Trover  will  not  lie  against  a  bailee  when  the 


goods  have  been  lost  or  stolen.  Hawkins  v. 
Hoffman,  6  Hill,  586.  There  must  be  some 
wrongft:!  act  on  the  part  of  the  defendant. 
A  loss  by  mere  nonfeasance  will  not  sustain 
this  form  of  action.  Bowlin  v.  Nye,  10 
Cush.  416.  Trover  cannot  be  maintained 
against  a  common  carrier  for  not  delivering 
goods  intrusted  to  him  for  transportation  if 
the  goods  are  not  in  his  possession  at  the 
time  of  the  demand,  and  have  been  either 
lost  or  stolen.  Packard  v.  Getman,  4  Wend. 
613.  Indeed,  there  seems  an  entire  concur- 
rence of  authorities  that,  in  case  of  a  loss  of 
goods  by  a  bailee,  or  of  a  larceny  from  him, 
he  is  not  liable  in  trover."  Dearbourn  v. 
Bank,  58  Me.  274. 

In  the  case  at  bar  the  evidence  for  the 
plaintiff  is  specific  to  the  point  that  the  rea- 
son why  the  plans  were  not  restored  to  him 
when  demanded  was  that  they  had  been  mis- 
laid, and  could  not  be  found,  or  were  lost, 
and  therefore  not  capable  of  delivery.  The 
conduct  of  the  defendants  may  have  been  neg- 
ligent or  careless,  and  for  which  they  may  be 
liable  in  some  form  of  action;  but  in  no  le- 
gal sense  does  it  constitute  acts  which  imply 
an  assertion  of  title,  or  a  right  of  dominion 
over  the  property,  that  will  sustain  an  action 
of  trover.  I  think  the  plaintiff  failed  to  es- 
tablish a  case  sufficient  to  besubmitted  to  the 
jury,  and  the  court  committed  no  error  in 
granting  the  nons,uit. 


(U  Or.  ui) 
Hall  v.  Stevenson  et  al. 
(.Supreme  Court  of  Oregon.    April  21, 1880.) 

ATTAOHKBNT—  SKRVICB — RlTUBN— Amendmbnt— 
Friobities. 

1.  A  sheriff's  return  upon  a  writ  of  attachmeut 
is  insufficient  whioh  fails  to  show  that  a  defend- 
ant, to  whom  a  certified  copy  of -such  writ  was  de- 
livered, was  an  occupant  of  the  premises  sought 
to  he  attached,  and  which  failed  to  show  that  there 
was  no  occupant  of  said  premises,  and  that  a  certi- 
fied copy  of  the  writ  which  was  posted  on  the  front 
of  the 'defendant's  dwelling-house  was  posted  in 
a  conspicuous  place  on  said  premises. 

8.  Several  separate  and  distinct  tracts  of  land 
cannot  be  attached  by  posting  a  certified  copy  of 
the  writ  in  a  conspicuous  place  on  one  only  of  such 
tracts. 

8.  Where  a  sheriff  made  a  defective  retora  on 
a  writ  of  attachment,  and  the  cause  was  then  reg- 
nlarly  removed  into  the  circuit  court  of  the  United 
States  for  the  district  of  Oregon,  the  state  court 
had  no  jurisdiction  or  authority  to  permit  the 
sheriff  to  amend  his  return  to  said  writ. 

4.  When  the  cause  was  removed,  the  jurisdic- 
tion of  the  state  court  over  it  ceased. 

5.  Where  plaintiff  had  a  first  lien  by  mortgage 
on  the  lands  of  S.  and  S.  &  O.,  and  C.  &  W.  bad  a 
lien  by  judgment  on  the  lands  of  S.  only,  held,  that 
the  lands  of  S.  &  Q-.  should  be  first  sold,  and  the 
prpceeds  applied  on  plaintiff's  mortgage,  and  that 
S.'s  land  should  then  be  sold,  and  the  proceeds  ap- 
plied to  pay  anything  remaining  due  on  plaintiff's 
mortgage,  and  the  balance,  or  so  much  as  might  be 
necessary, -be  applied  to  the  payment  of  C.  &  W.'s 
judgment,  and  the  residue,  if  any,  be  deposited  in 
court  for  whoever  may  appear  to  be  entitled  to 
same,  and  so  much  of  aid  decree  as  allowed  the 
sheriff  to  amend  his  return  on  the  writ  of  attach- 
ment must  be  reversed. 

(Syllatma  by  the  Court.) 

Appeal  from  cir<;uit  court,  Douglas  coun- 
ty; B.  S.  Bean,  Judge. 
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The  plaintiff  sues  as  guRrdian  of  Charles 
and  Henry  Bingham,  and  Ihe  object  of  the 
suit  is  to  foreclose  a  mortgiige  made  by  G-.  H. 
Stevenson  and  wife  and  F.  M.  Gabbert  and 
wife,  on  October  4,  1886,  and  made  to  secure 
the  payment  of  a  promissory  note  for  02,- 
313.21,  and  $125  as  reasonable  attorney's 
fees.  The  defendants  Christy  &  Wise  are 
alleged  to  have  some  interest  in  the  mort- 
gaged premises  subsequent  and  subject  to  the 
plaintiff's  mortgage.  The  defendants  Christy 
&  Wise  deny  that  their  claim  is  subsequent 
or  subject  to  plaintiff's  mortgage,  and  alleged 
that  they  commenced  an  action  in  the  circuit 
court  of  the  state  of  Oregon  for  Douglas 
county  against  G.  H.  Stevenson  and  others, 
partners  doing  business  under  the  name  of 
the  "Grange  Business  Association  of  Douglas 
County.Or.,"  to  recover  the  sum  of  $7,736.80, 
with  attorney's  fees,  interest, and  costs;  that 
an  attachment  was  duly  issued,  and  executed 
by  tiie  sheriff  on  the  4th  day  of  October, 
1886,  at  1:30  o'clock  p.  M.,  by  attaching  all 
the  right,  title,  and  interest  of  the  defendant 
G.  H.  Stevenson  in  the  real  property  de- 
scribed  in  the  complaint;  that  said  writ  was 
duly  returned  into  court  by  the  sheriff,  witli 
a  certificate  of  all  his  doings  indorsed  there- 
on ;  that  by  said  attachment  Christy  &  Wise 
acquired  and  now  have  a  valid  lien  upon  de. 
fendant  Stevenson's  interest  in  said  lands; 
that  thereafter  said  cause  was  duly  removed 
{rom  the  state  court  to  the  circuit  court  of 
the  United  States  for  the  district  of  Oregon; 
that  on  the  17tb  day  of  November,  1887, 
Christy  &  Wise  recovered  a  judgment  against 
the  defendant  Stevenson  and  others  for  $6,- 
565.88,  $500  attorney's  fees,  and  $518.97 
costs,  and  that  said  attached  property  be  sold 
to  satisfy  said  judgment;  that  on  the  19th 
day  of  November,  1887,  this  judgment  was 
duly  docketed  in  said  circuit  court  of  the 
United  States.  There  are  some  other  mat- 
ters alleged  in  the  answer,  not  necessary  to  be 
noticed  here.  The  reply  denied  the  new  mat- 
ter In  the  answer.  The  circuit  court  heard 
the  cause,  and  look  the  same  under  advise- 
ment at  the  May  term.  1889,  of  said  court, 
and  the  decree  was  filed  with  the  clerk,  and 
entered  on  the  17tl«  day  of  July,  1889.  The 
appellant  has  appealed  from  certain  parts 
only  of  said  decree,  namely,  from  that  part 
of  said  decree  allowing  the  sheriff  of  Douglas 
county  to  amend  his  return  on  the  writ  of 
attachment,  from  so  much  of  it  as  directs  the 
order  in  which  the  mortgaged  premises 
should  be  sold,  and  from  so  much  of  it  as 
decides  that  Christy  &  Wise's  attachment  is 
prior  to  the  plaintiff's  mortgage.  The  otiier 
facts  are  stated  in  the  opinion. 

/.  W.  Hamilton  and  W.  R.  Willis,  for  ap- 
pellant. S.  B.  Linthicum,  for  respondents 
Christy  &  Wise. 

Stbahan,  J.,  (after  stating  the  facts  as 
above.)  There  are  two  tracts  of  land  in- 
volved In  this  suit:  First,  a  tract  contain- 
ing 1,553.87  acres;  second,  a  tract  containing 
680  acres.    The  defendant  Stevenson  owned 


an  equal  undivided  one-half  of  each  of  these 
tracts,  and  Mr.  F.  M.  Gabbert  owned  the 
remaining  moiety.  There  is  still  another 
tract  of  about  500  acres  described  in  the  com- 
plaint, which  was  owned  mainly  by  the  de- 
fendant Stevenson,  though  h;.  seems  to  im- 
ply from  his  evidence  that  one  Lydia  Dascomb 
owned  a  small  undivided  interest  therein,  but 
that  he  had  bargained  for  it  in  some  way, 
the  particulars  of  which  do  not  appear.  The 
mortgage  sought  to  be  foreclosed  was  exe- 
cuted some  time  about  2  or  3  o'clock  p.  u.  on 
the  4th  day  of  October,  1886,  and  after  the 
attachment  papers  were  delivered  to  the  de- 
fendant Stevenson .  He  received  these  papers 
from  the  sheriff,  in  the  lane,  in  the  southern 
part  of  the  town  of  Uoseburg.  The  mort- 
gaged premises  were  situated  about  13  miles 
from  this  point.  The  individual  land  of  Ste- 
venson joins  the  l',500-acre  tract  owned  in 
common  with  Gabbert,  and  the  distance  be- 
tween the  6'iO-acre  tract  and  the  1,500-acra 
tract  is  about  one-fourth  of  a  mile.  The 
sheriff,  by  his  return  on  the  writ  of  attach- 
ment, certifies  as  follows:  "And  I  further 
certify  that  I  did  on  the  said  4tb  day  of  Octo- 
ber, 1886,  by  virtue  of  said  annexed  writ  of 
attachment  above  described,  attach  the  fol- 
lowing described  real  property  of  George 
Stevenson,  one  of  the  defendants  named  in 
said  annexed  writ  of  attachment,  subject  to 
the  former  attachment  of  Koshland  Bros., 
hereinbefore  mentioned.  I  did,  in  pursuance 
of  said  annexed  writ  of  attachment,  on  the 
said  4th  day  of  October,  1886,  at  8:30  a.  m. 
of  said  day,  attach  the  following  described 
real  property,  by  delivering  to  said  George 
Stevenson  in  person  a  copy  of  the  annexed 
writ  of  attachment,  duly  certified  to  by  me  as 
sheriff  aforesaid;  and  thereafter,  to-wit,  at 
1:30  o'clock'p.  m.  of  said  4th  day  of  October, 
1886,  I  duly  posted  a  copy  of  said  annexed 
writ  of  attachment,  duly  certified  to  by  meas 
sheriff,  upon  the  front  of  the  dwelling-house 
of  said  George  Stevenson,  within  said  county 
and  state,  as  no  person  could  be  found  at  the 
place  of  residence  of  said  defendant  George 
Stevenson  of  suitable  age  and  discretion  with 
whom  to  leave  said  copy' of  said  writ  of  at- 
tachment as  aforesaid."  No  other  fact  ap- 
pears in  the  return  showing  the  manner  uf 
service.  On  the  9th  day  of  October,  1886, 
the  sheriff  made  out  a  certificate  certifying, 
in  effect,  that  he  had  attached  all  the  rral 
property  described  in  the  complaint  as  the 
property  of  the  defendant  George  H.  Steven- 
son, which  certificate  was  filed  with  tlie 
county  clerk  on  that  day,  and  by  him  record- 
ed. The  only  questions  we  deem  necessary 
to  consider  are  whether  the  return  was  suf- 
ficient to  show  the  property  in  controversy 
had  been  attached,  or,  if  the  same  be  deemed 
insufficient,  whether  the  attempted  amend- 
ment thereof  in  this  case  can  be  sustained. 

1.  Section  149,  Hill's  Code,  provides :  "The 
sheriff  to  whom  the  writ  is  directed  and  de- 
livered shall  execute  the  same  without  delay, 
as  follows:  (1)  Real  property  shall  be  at- 
tached by  leaving  with  the  occupant  there- 
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of,  or.  if  there  be  no  occapant,  in  a  conspic- 
uous place  tliereon,  a  copy  of  tiie  writ,  certi- 
fied by  the  sheriff."  The  return  of  the  sheriff 
fails  to  sliow  that  George  H.  Stevenson  was 
an  occapant  of  tlie  premises  sought  to  be  at- 
tached, and  it  does  not  appear  that  the  copy 
of  the  writ  was  posted  in  a  conspicuous  place 
on  said  premises.  The  sheriff  returns  tliat 
it  was  posted  "  upon  the  front  of  the  dwell- 
ing-honse  of  said  George  H.  Stevenson,  with- 
in said  county  and  state;"  but  it  does  not 
appear  that  said  dwelling-house  was  the 
property  sought  to  be  attached,  or  that  the 
front  of  said  dwelling-house  was  "a  conspic- 
uous place."  The  sufficiency  of  a  return 
much  like  this  came  before  the  circuit  court 
of  the  United  States  for  this  state  in  Mickey 
V.  Stratton,  5  Sawy.  475,  and  was  held  in- 
sufficient. The  learned  and  distinguished 
Judge  of  said  court,  after  citing  Trullenger 
▼.  Todd,  5  Or.  89,  said:  "Now,  the  analogy 
between  these  cases  and  the  one  at  bar  is 
eomplete.  Tlie  service  of  an  attachment,  in 
case  of  real  property,  is  required  to  be  made 
by  leaving  a  copy  of  the  writ  •  with  the  occu- 
pant ttiereof,'  but,  '  if  tliere  be  no  occupant.' 
then,  and' in  that  case  only,  by  leaving  such 
copy  *  in  a  conspicuous  place  thereon.'  The 
law  is  framed  upon  the  reasonable  assump- 
tion that  the  occupant  represents  the  absent 
owner,  and  therefore  it  requires  the  service 
to  be  made  upon  him;  and  no  substituted 
service,  by  leaving  a  copy  of  the  writ  on  the 
preOiisesf,  is  permissible,  unless  there  is  no 
one  in  tlie  occupation  of  the  premises  upon 
whom  service  can  be  made,  and  that  fact 
must  appear  from  the  return,  or  else  the 
service  upon  its  face  is  unauthorized  and  in- 
valid." Further:  "The  return  must  state 
what  was  done,  and  the  presumption  that  an 
officer  has  done  his  duty  is  not  sufficient  to 
supply  a  material  fact  or  circumstance  which 
does  not  appear  in  his  return.  For  the  law 
having  made  *it  his  duty  to  indorse  his  pro- 
ceedings under  the  writ  thereon,'  the  pre- 
sumption that  he  did  his  duty  applies  as  well 
to  the  making  of  the  return  as  to  the  service 
of  the  writ,  and  therefore  there  is  no  room 
to  presume  that  be  did  his  duty  in  making 
the  service  more  fully  or  otherwise  than  he 
has  stated  in  his  return."  If  this  is  the  cor- 
rect construction  of  this  statute, — and  there 
is  no  reason  to  doubt  it, — it  is  decisive  of 
this  question.  But  there  are  other  authori- 
ties to  the  same  effect.  Bryan  v.  Trout,  90 
Pa.  St.  492;  Page  v.  Generes,  6  La.  Ann.  549; 
Ezelle  v.  Simpson,  42  Miss.  515;  Tucker  v. 
Byars,  46  Miss.  549.  It  was  also  argued 
that,  if  the  court  should  be  of  the  opinion 
that  this  return  was  sufficient  to  make  a  val- 
id attachment  of  Stevenson'sindividual  land, 
it  was  not  good  as  to  those  tracts  in  whicii 
he  owned  only  an  undivided  interest,  and 
particularly  the  tract  that  did  not  join  the 
others,  or  have  any  connection  whatever 
tlierewith,  and  this  contention  of  the  appel- 
lant, I  think,  would  have  to  be  sustained, 
bnt  its  consideration  is  unnecessary.  Sever- 
al separate  and  distinct  parcels  of  land  could 


not  be  attached  by  posting  up  a  copy  of  the 
writ  on  one  only  of  them.  Henry  v.  Mitcii- 
ell,  32  Mo.  512.  The  sheriff's  return  was 
therefore  insufficient  to  show  that  the  lands 
in  controversy  had  been  attached  at  the  suit 
of  Christy  &  Wise. 

2.  The  remaining  question  is,  was  such 
return  amendable,  and  were  the  proper  pro- 
ceedings taken  in  the  court  below  to  amend 
the  same?  If  the  cause  in  which  the  defect- 
ive return  was  made  had  not  been  removed 
into  the  circuit  court  of  the  United  States 
for  the  district  of  Oregon,  and  the  rights  of 
other  parties  had  not  intervened,  then,  if  the 
facts  existed  which  would  have  enabled  the 
sheriff  to  make  a  good  return  on  the  writ  of 
attachment,  the  court  might  have  permitted 
him  to  do  so.  But  by  what  authority  did 
the  circuit  court  of  Douglas  county  proceed 
to  amend  a  process  in  a  cause  which  had 
been  lawfully  removed  into  the  federal  court? 
"If  the  record  discloses  a  movable  cause,  and 
the  other  -conditions  have  been  complied 
with,  the  jurisdiction  of  the  state  court 
ceases,  and  that  of  the  federal  court  attaches, 
without  any  further  proceedings,  and  for  all 
subsequent  purposes."  Dill.  Kem.  Causes, 
§  77c.  The  power  of  the  state  court  had 
therefore  ceased  over  the  case  of  Christy  & 
Wise  V.  O.  H.  Stevenson  et  al.  long  before 
this  attempted  amendment  of  this  return  in 
that  case,  and  it  had  no])ower  whatever  over 
said  cause,  or  any  process  issued  therein. 
After  the  removal  it  belonged  to  the  federal 
court  to  exercise  the  power  of  amendment, 
if  It  thought  proper  to  do  so,  to  the  same  ex- 
tent and  as  fully  as  If  said  cause  had  been 
originally  commenced  in  that  court.  This 
view  of  the  subject  renders  it  unnecessary  to 
discuss  the  question  wfaetlier,  as  against 
these  plaintiffs,  the  return  was  amendable, 
and  whether  or  not  the  order  of  amendment 
could  be  made  in  this  case;  but  I  think 
proper  to  add  that  the  mode  of  procuring  an 
amendment  of  a  return  of  process  is  generally 
to  proceed  upon  notice  in  the  cause  where 
such  defect  occurs. 

3.  One  other  question  remains  to  be  con- 
sidered, and  that  is  the  order  in  which  the 
mortgaged  premises  shall  be  sold.  Christy 
&  Wise  have  a  judgment  which,  so  far  as 
appears,  is  a  second  lien  on  Stevenson's  land, 
and  upon  the  undivided  half  of  the  tracts 
which  he  holds  as  tenants  in  common  with 
Gabbert,  and  they  have  no  lien  upon  Gab- 
bert's  interest  therein.  In  such  case,  it  is 
equitable  that  the  lands  upon  which  Christy 
&  Wise  have  no  lieu  should  be  first  sold,  and 
the  proceeds  arising  therefrom  be  applied  to 
the  payment  of  the  plaintiff's  mortgage,  in- 
terest, and  costs,  and  the  residue  of  the  pro- 
ceeds of  Stevenson's  interest,  if  any,  be  ap- 
plied upon  the  judgment  of  Christy  &  Wise, 
and  that  the  remainder  of  said  real  estate  bo 
also  sold,  and  the  proceeds  be  applied,  first, 
to  the  payment  of  any  balance  that  may  be 
due  the  plaintiff  on  said  mortgage,  if  any, 
and  the  residue  to  the  payment  of  the  judg- 
ment of  Christy  &  Wise  mentioned  in  the 
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pleadinfp,  and  the  remainder,  if  any,  to  l>e 
deposited  in  the  circuit  court  of  Douglas 
county,  to  be  paid  out  to  whoever  may  be  en- 
titled to  receive  the  same,  and  that  the  mort- 
gage described  in  the  complaint  be  foreclosed, 
etc.,  and  the  decree  of  the  court  below  will 
be  modlQed  as  herein  indicated. 


(19  Or.  112) 

Savage  v.  Sataqe  et  al. 

(Supreme  Court  of  Oregtm.    April  14, 1890.) 

Fabtition — ^Fabties— Retersiovbb  or  Rehain- 
der-Man — Seisik. 

1.  The  right  u>  partition  lands  is  regulated  by 
statute  in  this  state. 

2.-  Prior  to  the  enactment  of  section  423,  HUl's 
Code,  a  partition  suit  could  not  be  maintained  by 
a  reversioner  or  remainder-man,  and  the  rule  is  un- 
changed by  the  Code. 

8.  They  may  be  made  defendants  in  a  suit  for 
partition,  but  there  is  no  statute  in  this  state  which 
enables  them  to  sue  as  plaintiffs. 

4.  The  right  is  only  given  to  one  having  actual 
or  constructive  possession  of  lands  sought  to  be 
partitioned.  A  remainder-man  or  reversioner  has 
neither,  bat  simply  an  estate  to  vest  infuturo. 

5.  Seisin  and  possession,  as  now  understood, 
mean  aubstantially  the  same  thing.  To  constitute 
seisin  in  tact,  there  must  be  an  actual  possession 
of  the  land;  to  constitute  seisin  in  law  there  must 
be  a  right  of  Immediate  possession,  according  to 
the  nature  of  the  interest. 

6.  Where  the  life-tenant  Is  in  possession,  and 
there  is  no  present  right  of  entry  in  the  remainder- 
man or  reversioner,  they  are  not  constructively 
seised. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Marion  county; 
R.  F.  Boise,  Judge. 

This  is  a  suit  for  partition.  The  complaint 
alleges  that  the  plaintiff  and  the  defendants, 
with  the  exception  of  the  defendant  Ellen 
Savage,  are  theowners  in  fee-simple  and  ten- 
ants in  common  and  hold  and  are  in  posses- 
sion of  the  lands  sought  to  be  partitioned,  and 
which  are  particularly  de8cril>eil  in  the  com- 
plaint. It  is  then  alleged' that  the  said  de- 
fendant Ellen  Savage  has  a  life-estate  in  and 
to  said  lands,  which  constitute  her  entire  in- 
terest in  and  to  the  same.  John  Savage,  one 
of  the  defendants,  demurred  to  the  complaint 
for  the  reason  the  same  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit,  which 
was  sustained  by  the  court  ttelow,  and  a  final 
decree  entered  dismissing  the  suit,  from  which 
the  plaintiff  has  appealed. 

W.  U.  Holmes,  for  appellant.  J.  J.  Mur- 
phy, for  respondent. 

Stkahan,  J.  It  was  conceded  upon  the 
argument  of  this  cause  that  the  defendant 
Ellen  Savage  has  a  life-estate,  with  all  of  its 
incidents,  in  the  land  sought  to  be  partitioned, 
and  that  the  plaintiff  with  the  defendants, 
except  Ellen  Savage,  have  either  the  remaln- 
der  or  reversionary  interest  therein ;  and  the 
question  presented  and  argued  was  whether 
or  nut,  under  such  state  of  facts,  the  plain- 
tiff could  maintain  this  suit.  The  right  to 
the  partition  of  lands  is  regulated  by  sUtute 
in  this  state,  and  consequently  an  examina- 
tion of  the  sources  of  jurisdiction,  and  wheth- 
er it  was  originally  at  law  or  in  equity,  or 


was  exercised  concurrently  by  both  jurisdic- 
tions, would  be  unprofitable.  Section  423, 
Hill's  Code,  provides:  "When  several  per- 
sons hold  and  are  in  possession  of  real  prop- 
erty as  tenants  in  common,  in  wliich  one  or 
more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  years,  a  suit  may  t>e  maintained 
by  one  or  more  of  such  persons  for  a  parti- 
tion thereof,  according  to  the  respective 
rights  of  the  persons  interested  therein,  and 
for  a  sale  of  such  property,  or  a  part  of  it,  if 
it  appear  that  a  partition  cannot  be  made 
without  great prejudicetotheowners."  This 
provision  has  l)een  the  law  here  ever  since 
the  22d  of  December,  1853.  at  which  time  it 
was  enacted  by  the  territorial  legislatnre.  and 
by  its  terms  took  effect  on  the  1st  day  of  May, 
1854,  (Laws  Or.  1854-55,  pp.  152  159.)  It  was 
copied  almost  literally  from  the  Code  of  Civil 
Procedure  of  the  state  of  Xew  Yoric,  (Ann. 
Code  N.  Y.  §  1532.)  Before  proceeding  to 
an  examination  of  the  provision  of  the  Code, 
it  may  be  well  to  see  what  was  the  rule  prior 
to  its  enactment.  In  Evans  v.  Bagshaw,  5 
L.  R.  Ch.  340,  the  court  said:  "The  case, 
therefore,  falls  within  the  ordinary  rule  that 
the  court  will  not  allow  a  partition  suit  to  l>e 
maintained  by  a  reversioner.  This  rule  is 
not  merely  technical,  but  is  founded  on  good 
sense,  in  not  allowing  the  reversioner  to  dis- 
turb the  existing  state  of  things.  There  might 
be  a  tenant  for  life  of  the  whole,  and  several 
tenants  in  common  in  reversion,  in  which 
case  the  inconvenience  would  be  l>bvionsly 
very  great.  At  all  events,  the  rule  is  u  nques- 
tionably  settled."  This  was  affirmed  on  ap- 
peal. L.  R.  8  Eq.  469.  The  very  case  sup- 
posed by  the  court  is  actually  presented  by  this 
record.  So  in  Striker  v.  Mott,  2  Paige.  387.  it 
was  held  that  a  party  who  had  a  future  contin- 
gent interest  in  an  undivided  share  of  real  es- 
tate could  not  sustain  a  su  i  t  for  partition  of  the 
property.  This  case  was  decided  in  1831. 
Brownell  v.  Brownell,  19  Wend.  367,  involved 
the  same  question,  and  arose  under  the  stat- 
ute rendering  possession  necessary  to  the 
maintenance  of  the  suit;  and,  while  holding 
tiiat  an  actual  pedis  possessio  was  not  neces- 
sary, still  the  plaintiff  must  then  have  been 
entitled  to  the  possession,  and  that  she  would 
not  be  entitled  until  after  the  termination  of 
the  estate  for  lives,  and  that  a  partition  made 
at  that  time  miglit  be  a  very  unequal  one  at 
the  termination  of  such  lives.  The  distinct 
question  here  presented  came  finally  before 
the  court  of  appeals  in  Sullivan  v.  Sullivan,  66 
N.  Y.  37,  and  tlie  decision  was  advene  to  the 
views  of  the  appellant  in  this  case. 

The  distinction  drawn  by  moat  of  the  au- 
thorities in  relation  to  remainder-men  and 
reversioners  as  plaintiffs  and  defendants 
must  not  be  overlooked.  It  is  tlie  gist  of  the 
pre.sent  controversy.  It  is  conceded  by  all 
the  authorities,  and  I  think  plainly  provided 
for  in  the  statute,  that  they  may  lie  made  de- 
fendants, and  the  effect  of  a  decree  against 
them,  as  well  as  others.  Is  declared  l)y  section 
432,  Hill's  Code;  but  in  this  state  there  is  vy 
provision  of  law  which  enables  them  to  come 
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into  court  as  plaintiffs,  and  corapel  the  ten- 
ant for  life  to  submit  to  a  partition.  In  Sul- 
livan V.  Sullivan,  supra,  it  was  held  that,  al- 
though remainder  -  men  and  reversioners 
might  be  made  parties  defendant  to  an  ac- 
tion, they  could  not  institute  the  action,  at 
least  as  against  others  not  seised  of  a  like 
«state  in  common  with  them.  The  right  is 
only  given  to  one  having  actual  or  construct- 
ive possession  of  the  lands  sought  to  be  par- 
titioned. A  remainder-man  has  neither,  but 
simply  an  estate  to  vest  in  possession  in 
futuro.  And  the  court  said :  "  There  was  no 
tenancy  in  common  by  the  plaintiff  with 
either  of  the  defendants,  and  the  plaintifl  did 
not  hold  and  was  not  in  possession,  either 
actually  or  constructively,  of  any  part  of  the 
lands  sought  to  be  partitioned.  We  think  it 
too  well  settled  by  authority,  as  well  as  up- 
on principle,  that  a  remainder-man  cannot, 
as  against  others  not  seised  of  a  like  estate  in 
common  with  him,  maintain  the  action,  to 
disturb  the  rule.  If  the  action  shoald  be  ex- 
tended, and  the  benefit  given  to  other  par- 
ties, it  must  be  done  by  legislation." 

No  doubt,  acting  upon  the  suggestion  of 
the  court  in  this  case,  the  legislature  of  the 
state  of  New  York  thereafter  amended  sec- 
tion 1533  of  the  Code  of  Civil  Procedure, 
whereby  it  was  provided:  "Where  two  or 
more  persons  hold  as  joint  tenants,  or  as  ten- 
ants in  common,  a  vested  remainder  or  rever- 
sion, any  one  or  more  of  them  may  maintain 
an  action  for  the  partition  of  real  property  to 
which  it  attaches,  according  to  their  respect- 
ive shares  therein,  subject  to  the  interest  of 
the  person  holding  the  particular  estate  there- 
in, but  no  sale  of  the  premises  in  such  action 
shall  be  made  except  by  and  with  the  consent 
in  writing,  to  be  acknowledged  or  proved 
and  certiQed  in  like  manner  as  a  deed  to  be 
recorded  by  the  person  or  persons  tiolding 
such  particular  estate  or  estates;  and,  if  in 
such  action  it  shall  appear  in  any  stage  there- 
of that  partition  or  sale  cannot  be  made  with- 
out great  prejudice  to  the  owners,  the  com- 
plaint must  be  dismissed. "  Now,  if  the  rule 
contended  for  so  ably  by  appellant's  counsel 
had  prevailed  in  New  York  prior  to  the  en- 
actment of  this  statute,  its  enactment  was 
superfluous,  and  wholly  unnecessary.  It  was 
passed,  not  to  settle  a  disputed  question  of 
law,  but  to  confer  a  new  riglit  on  remainder- 
men and  reversioners  after  it  had  been  sol- 
emnly adjudged  by  the  court  of  last  resort 
that  they  did  not  possess  such  right  under 
the  then  existing  law,  and  the  recognition  of 
such  right  here  by  the  court  would  be  noth- 
ing less  than  plain  judicial  legislation.  It 
would  amount  to  the  introduction  of  the  rule 
here  by  the  court,  which  required  an  express 
act  of  the  legislature  in  the  state  of  New 
T^ork  to  introduce  there.  "  *  Seisin '  and 
'possession,'  as  now  understood,  mean  the 
same  thing.  To  constitute  seisin  in  fact, 
there  must  be  an  actual  possession  of  the  land ; 
for  a  seisin  in  law,  there  must  be  a  right  of 
immediate  possession,  according  to  the  nat- 
ure of  the  interest,  whether  corporeal  or  in- 


corporeal." 1  Washb.  Real  Prop.  62.  Un-- 
der  this  view,  there  can  be  no  seisin  in  law 
where  there  is  not  a  present  right  of  entry. 
And  where  the  life-tenant  is  in  possession, 
and  there  is  no  present  right  of  entry  in  the 
remainder-man  or  reversioner,  they  are  not 
constructively  seised,  and  neither  can  main- 
tain a  suit  as  plaintiff  for  partition.  The  au- 
thorities generally  sustain  this  view.  Bon- 
ner v.  Proprietors.  7  Mass.  475;  Bickard  v. 
Bickard.  13  Pick.  251;  O'Dougherty  v.  Aid- 
rich,  5  Denio,  385;  Burhans  v.  Burhans, 
2  Barb.  Ch.  398;  Whitten  v.  Whitten,  36 
17.  H.  326;  Stevens  v.  Enders,  13  N.  J. 
Law,  271;  Tablet  v.  Wiseman,  2  Ohio  St. 
207;  8  Pom.  Eq.  Jur.  §  1387,  note  1. 

Counsel  for  appellant  claims  that,  because 
persons  owning  interests  in  remainder  or  re- 
version are  mentioned  in  section  432,  Hill's 
Code,  as  def  endiints  who  are  bound  by  the  de- 
cree, that,  therefore,  the  same  persons  may 
be  plaintiffs;  but  the  conclusion  does  not  fol- 
low. One  conclusive  answer  to  this  argu- 
ment is  that  the  legislature  has  not  seen 
proper  to  open  the  door  wide  enough  to  let 
them  into  court  as  plaintiffs,  but  has  by  the 
section  referred  to,  and  other  sections  in  the 
same  connection,  authorized  such  persons  to 
be  made  defendants.  Counsel  for  appellants 
also  referred  to  the  opinion  of  Denio.  C.  J., 
in  Blakeley  v.  Calder,  15  N.  Y.  617,  with 
much  confidence.  That  opinion,  if  law,  does 
sustain  the  appellant's  contention ;  and  while 
it  was  delivered  by  a  very  eminent  jurist, 
and  was  concurred  in  by  others  equally  dis- 
tinguished, it  was  not  then  adopted  as  law  by 
the  court,  and  has  never  received  the  sanction 
of  the  court  in  which  it  was  pronounced. 
We  think  the  decree  appealed  from  is  correct, 
and  must  be  affirmed. 


State  v.  Codt. 


(18  Or.  506) 


(SupretM  Cowrt  of  Oregon.    Feb,  11, 1890.) 
HtTHBH—EviDBNOB— Waiver  of  Ebsobs. 

1.  In  order  to  justify  a  conviction  under  sec- 
tion 1735,  Code  Or.,  of  "Crimes  and  their  Punish- 
ments, "  which  provides,  among  other  things,  that, 
"if  any  person  shall  purposely  and  maliciously,  or 
in  the  commission  or  attempt  to  commit  a  felony, 

*  *    *    cut  or  slit  or  mutilate  the  nose  or  lip 

•  •  *  of  another,  such  person  shall  •  •  » 
be  punished  by  imprisonment  in  the  penitentiary 
not  less  than  one,  nor  more  than  twenty,  years, " 
the  evidence  must  show  beyond  a  reasonable  doubt 
that  the  accused  did  the  cutting,  slitting,  or  muti- 
lation purposely,  deliberately,  and  designedly,  un- 
less done  in  the  commission  or  attempt  to  commit 
a  felony. 

2.  where  the  accused  in  a  criminal  prosecu- 
tion was  charged  with  having  purposely  and  ma- 
liciously cut,  slitj  and  mutilated  the  lip  of  M.,  con- 
trary to  the  provisions  of  the  section  of  the  Code 
above  referred  to,  and  it  appeared  from  the  evi- 
dence given  at  the  trial  that  in  a  fight  between 
the  accused  and  M.,  which  arose  out  of  a  sudden 
heat  of  passion,  the  tissue  of  the  inner  lining  of 
M's  lower  lip  was  lacerated,  and  a  piece  thereof 
taken  out,  leaving  a  wound,  testified  to  as  being 
about  thi-ee-fourths  of  an  inch  long  and  a  half  an 
inch  wide  and  a  fourth  of  an  inch  deep,  which  M. 
testified  was  done  by  the  accused  biting  the  Up 
during  the  fight :  that  the  wound  at  the  time  of  the 
trial  had  healed  over,  leaving,  however,  a  visible 
scar;  that  the  fight  was  a  hand  to  hand  affair,  in 
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which  no  weapons  were  employed;  but  it  did  not 
appear  from  tlie  evidence  that  the  Injury  to  the 
tip  was  Bpeoially  intended,  or  inflicted  otherwise 
^an  as  incidental  to  the  flgbt, — held,  that  the  ev- 
idence was  not  sufficient  to  authorize  the  convio- 
tion  of  the  accused  of  the  crime  as  charged  in  the 
indictment. 

3.  It  is  the  duty  of  a  trial  court  to  instruct  the 
jury,  in  a  criminal  prosecution,  where  the  oSense 
charged  necessarily  includes  a  losser  offense,  that 
they  nave  a  right  to  find  the  accused  guilty  of  the 
latter,  where  there  is  a  doubt  as  to  his  guilt  of  the 
former;  and  where  It  appears  from  the  record  that 
the  instruction  was  not  given  in  such  case,  held, 
that4t  was  error  which  the  accused  could  take  ad-, 
vantage  of  upon  appeal,  without  having  interposed 
any  exception. 

4.  Held,  further,  that  the  aocased  in  a  crimi- 
nal prosecution  does  not  waive  an  error  committed 
by  a  trial  court  in  neglecting  the  performance  of  a 
duty  enjoined  upon  It  by  law,  and  which  it  is  re- 
quired to  perform  of  its  own  motion,  by  his  failing 
to  call  the  attention  of  the  court  to  the  fact,  or  by 
his  not  excepting  to  the  matter  of  neglect. 

(Syllabus  by  the  Court.) 

Appeal  from  a  judf^ment  of  conviction  of 
the  appellant  rendered  by  the  circuit  court 
for  the  county  of  Multnomah,  for  an  alleged 
crime.  The  appellant  was  indicted  in  said 
court  for  feloniously  cutting,  slitting,  and 
mutilating  the  lip  of  one  Joseph  Morln.  He 
pleaded  not  guilty  to  the  indictment;  was 
tried  thereon  by  jury;  found  guilty  as 
charged;  and  sentenced  to  imprisonment  in 
the  penitentiary  of  the  state  for  one  year; 
from  which  sentence  this  appeal  was  taken. 

A.  F.  Sears  and  F.  D.  Winton,  for  appel- 
lant. Henry  E,  MoGUnn,  Dist.  Atty.,  for 
respondent. 

Thayer,  C.  J.,  {after  stating  the  foots  as 
above.)  The  appellant  was  indicted  under 
section  1735,  Code  Or.,  of  "Crimes  and  their 
Punishments."  which  reads  as  follows:  "If 
any  person  shall  purposely  and  maliciously, 
or  in  the  commission  or  attempt  to  commit  a 
felony,  cut  or  tear  out  or  disable  the  tongue, 
put  out  or  destroy  the  eye,  cut  or  slit  or  tear 
oft  an  ear,  cut  or  slit  or  mutilate  the  nose  or 
lip,  or  cut  ofF  or  disable  the  limb  or  member,  of 
another,  such  person,  upon  conviction  there- 
of, shall  be  punished  by  imprisonment  in  tlie- 
penitentiary  for  not  less  than  one,  nor  more 
than  twenty,  years. "  A  demurrer  was  inter- 
pose;} to  tlie  indictment,  which  the  circuit 
court  overruled,  and  the  appellant  thereupon 
pleaded  not  guilty.  A  trial  was  then  bad, 
which  resulted  in  the  appellant's  conviction 
of  the  crime  as  cliarged;  and  from  which  he 
has  appealed  to  this  court,  and  assigned  sev- 
eral grounds  of  error  upon  which  he  relies  on 
the  appeal. 

One  of  the  ground  is  that  the  evidence  in 
the  case  was  not  sufficient  in  law  to  author- 
ize the  conviction.  This  raises  an  important 
question  for  our  consideration,  inyolving  a 
construction  of  said  stittute.  It  appears  that, 
after  the  evidence  was  closed,  the  appellant's 
counsel  moved  the  court  that,  upon  all  the 
testimony  in  the  case,  it  direct  a  verdict  for 
the  appellant,  and  that  he  be  discharged;  or 
that  the  court  instruct  the  jury  that  the  ap- 
pellant could  not  be  convicted  of  the  crime 
of  mayhem,  for  that  the  evidence  was  insuf- 


ficient to  justify  the  same,  and  that  the  in- 
dictment failed  to  charge  any  facts  constitut- 
ing such  ofCense ;  that  the  court  refused  to 
allow  said  motion,  and  to  mxke  said  order  or 
any  part  thereof,  and  to  which  the  appel- 
lant's counsel  excepted;  that  the  court  in  its 
instructions  to  the  jury,  amoug  others, 
charged  that  if  a  person  with  the  teeth  should 
cut,  slit,  or  mutilate  the  lip  of  another,  that 
would  make  it  mayhem  under  said  section  of 
the  statute;  that  that  was  a  question  of  fact 
for  the  jury  to  determine  under  the  law  and 
the  evidence,  as  it  had  been  submitted  to 
them,  as  to  whether  or  not  the  appellant  was 
guilty  of  the  crime.  To  the  charge  of  the 
court  the  appellant's  counsel  excepted,  upon 
the  gronnd  that  the  court  failed  to  instruct 
the  jury  that  the  evidence  was  insufficient  to 
justify  a  conviction  of  the  crime  of  mayhem 
attempted  to  be  charged  in  the  indictment, 
and  that  the  facts  therein  stated  failed  to 
constitute  such  crime. 

The  bill  of  exceptions  purpoi-ts  to  contain 
all  the  evidence  in  the  case,  and  hence  the 
point  of  the  said  exception  is  fairly  presented. 
The  evidence  shows  that  the  alleged  cutting, 
slitting,  and  mutilation  occurred  in  a  fight  be- 
tween the  appellant  and  the  said  Joseph  Mo- 
rin,  which  took  place  at  the  Holton  House,  in 
Portland,  on  the  16th  day  of  March.  1889,  the 
time  charged  in  the  indictment  as  the  time  of 
the  comin  ission  of  the  offeuse.  It  appears  that 
said  parties  at  said  time  were  employed  at  the 
Holton  House;  that  the  appellant  had  been 
employed  there  for  more  than  three  years  as 
runner,  and  that  Morin  had  been  employed 
there  about  six  months  as  porter;  that  upon 
the  occasion  referred  to  the  appellant  accused 
Morin  with  having  slapped  the  bell  boy,' and 
that  the  parties  immediately  engaged  in  the 
fight.  The  .evidence  is  confiicting  as  to  which 
of  them  begun  it,  each  claiming  that  the 
other  struck  the  first  blow.  Morin  testified 
that  be  came  into  the  ofSce,  and  was  sitting 
by  the  elevator  talking  to  some  one.  when 
the  appellant  called  him  to  the  desk,  where 
be  was  writing  a  message,  and  said  to  him: 
"The  next  time  you  raise  your  hand  on  that 
boy  I'll  break  your  neck."  He  replied  thai 
he  did  not  raise  his  hand  on  the  boy;  where- 
upon the  appellant  called  him  a  liar,  and 
struck  him.  The  appellant,  on  the  other 
band,  testified  that  he  was  writing  a  tele- 
gram at  the  desk  In  the  otfloe  of  the  hotel 
when  the  boy  came  to  him  crying,  and  said 
that  Morin  had  been  beating  hira  again: 
that,  upon  seeing  Morin,  appellant  asked 
him  why  be  could  not  let  that  boy  alone, — 
why  he  wanted  to  be  whipping  him  .-lit  the 
time;  told  him  that  he  was  not  the  boy's  boss, 
and  had  no  more  right  to  beat  hira  than  he 
(appellant)  had  a  riglit  to  beat  hira,  (Morin;) 
to  which  the  latter  replied  that  it  was  none 
of  his  business,  and  that  he  would  llglit  ap- 
pellant, and  thereupon  struck  appellant. 
Other  witnesses  testified  in  regard  tu  the  com- 
mencement of  the  affair,  and  the  most  of 
them  corroborated  the  appellant's  testimony 
upon  that  point. 
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But,  whatever  the  truth  may  be  In  regard 
to  that  fact,  it  is  pvident  that  the  parties 
very  hastily  engaged  in  the  contest  on  both 
sides;  that  they  clinched  and  struggled 
among  the  baggage  and  tables;  and  Anally 
separated,  after  Morin  said  he  had  enongh  of 
it.  Morin  claimed  in  his  testimony  that  dur- 
ing the  milee  his  lip  was  lacerated,  histhninb 
and  one  of  his  fingers  injured,  and  one  cheek 
bruised,  and  that  it  was  caused  by  the  appel- 
lant biting;  him.  It  seems  that  he  was  very 
much  excited  and  exasperated  at  the  time; 
so  much  so  that,  immediately  after  their  sep- 
aration, be  went  and  got  his  pistol,  and  fired 
five  shots  at  the  appellant,  had  a  tussle 
with  other  parties  who  were  attempting  to 
wrest  the  pistol  from  him,  and  ran  off  to- 
wards the  bluffs  back  of  the  city;  but  he 
finally  became  more  composed,  and  returned, 
and  gave  himself  up  to  the  police.  The 
wound  on  Morin's  lip  is  the  only  one  neces- 
sary to  be  considered,  and  its  importance  is 
not  in  consequence  of  its  severity,  but  of  its 
locality. 

Under  the  construction  of  said  section  of 
the  Code  claimed  by  the  counsel  for  the  state, 
and  which  seems  to  have  been  given  to  it  by 
the  circuit  court,  in  this  case,  a  wound  in- 
flicted upon  the  tongue,  lip,  or  nose  of  a  per- 
son, by  whatever  means  occasioned,  would, 
if  it  resulted  in  a  "cutting"  of  one  of  those 
organs,  render  the  party  who  inflicted  it 
guilty  of  a  felony,  which,  if  made  upon  some 
other  part  of  the  person,  although  it  were  far 
more  severe,  would  only  amount  to  assault  and 
battery.  The  counsel  for  appellant  strongly  in- 
sisted that  the  injury  to  the  lip  was  not  caused 
by  biting,  but  that  it  evidently  resulted  from 
the  blow  shown  by  the  testimony  to  have 
been  struck  by  appellant  upon  Morin's  mouth 
after  he  was  released  from  appellant's  hold; 
claiming  that  the  lip  was  thereby  necessarily 
forced  against  his  own  teeth,  and  that  it 
produced  the  laceration.  But  if  the  injury 
had  been  caused  in  that  way.  and  it  thereby 
caused  a  cutting  of  the  lip,  within  the  mean-^ 
ing  of  said  provision  of  the  statute,  the  same 
liability,  so  far  as  I  can  see,  would  attach. 
The  question,  therefore,  to^be  determined, 
relating  to  the  point  under  consideration,  is 
whether  tha  injury  to  the  lip  was  such  a 
"cutting"  of  it  as  would  render  theappellant 
amenable  to  the  said  provision.  I  cannot 
understand  bow  one  man  engaged  in  a  scufile 
with  another,  such  as  took  place  between  the 
appellant  and  Morin,  could  manage  to  bile 
the  other's  lip;  but  the  jury  must  have  so 
found,  and  we  are  obliged  to  accept  their 
finding  as  conclusive  of  the  fact.  We  are 
not,  however,  precluded  from  an  inquiry  as 
to  the  character  and  extent  of  the  wound  in 
order  to  ascertain  whether  or  not  it  consti- 
tuted mayhem  under  the  statute,  nor  from 
determining  the  construction  which  the  stat- 
ute should  receive.  So  far  as  I  can  discover 
from  the  evidence  in  the  case,  the  wound  in- 
volved the  lower  lip,  and  the  appellant's  coun- 
sel stated  at  the  hearing — which  was  not  de- 
nied, as  I  remember,  by  the  counsel  for  the 


state — that  it  was  on  the  inside  of  the  lip. 
But  I  have  not  been  able  to  ascertain  from 
the  testimony,  to  my  satisfaction,  whether 
snch  is  the  fact  or  not,  though  it  might  per- 
haps be  so  inferred  from  the  testimony  of 
Max.  M.  Shillock,  a  reporter  on  the  Ore- 
gonian,  wlio  was  present  when  the  wound 
was  dressed.  He  testified  that  he  received  a 
message  to  come  to  the  jail;  that  Morin  had 
given  himself  up;  that  Morin  was  standing 
in  the  police  olfice;  that  his  hat  was  off,  and 
his  face  was  covered  with  blood,  and  col- 
lar and  necktie  and  shirt  pretty  much  satu- 
rated, and  his  hands  were  bloody,  and  his  lip; 
there  was  a  clot  of  blood  on  his  lower  lip,  and 
a  scar  on  his  left  cheek,  and  some  scars  on  his 
fingers;  did  notexamine  the  cut  in  the  cheek 
very  closely;  watched  Dr.  Rand  when  he 
dressed  the  wound  on  the  lip  afterwards;  It 
was  about  half  an  inch  long;  came  very  nearly 
to  the  lower  edge  of  the  upper  part  of  the  Up, 
and  the  outer  skin  was  taken  off,  and  exposed 
the  flesh  for  about  a  quarter  of  an  inch,  be 
should  think.  It  was  pretty  much  covered 
with  blood  when  be  first  saw  him:  it  was  all 
clotfed  blood  on  his  lip.  Dr.  Rand,  in  liis  testi- 
mony as  a  witness,  testified  that  the  wound 
was  in  the  center  of  the  lip;  thought  it  was 
about  three-quarters  of  an  Inch  long,  about 
half  an  inch  wide,  and  about  a  quarter  of  an 
inch  thick,  "just  byestimatlonofit."  It  was 
a  raw  cut  or  raw  laceration,  and  bleeding 
quite  profusely;  bled  on  his  clothes,  necktie, 
and  shirt;  and  there  were  a  few  scratches  on 
his  face  and  fingers:  should  think  that  there 
was  a  piece  gone  out  of  the  lip  of  the  size  he  be- 
fore mentioned.  Moi-in,  in  his  testimony  in 
regard  to  the  affair,  stated  that  he  (appellant) 
got  hold  of  his  lip  with  his  teeth,  and  bit  it, 
and  bit  a  piece  off  of  it,  "so  when  I  man- 
aged to  push  him  away  from  me  he  caught 
hold  of  my  riglit  finger.  He  took  a  part  of 
my  lip  away.  The  piece  was  taken  off  from 
here.  It  has  been  healed  up  again  with  med- 
icine. The  lip  is  drawn  up  again,  but  it 
shows  disfiguration."  Henry  Griffln,  a  po- 
liceman, testified  that  he  examined  the  lip 
when  the  doctor  was  dressing  it;  that  it  was 
swollen,  and  all  blood  and  cut  across  the  bot- 
tom of  it;  that  there  was  apiece  out  of  the  lip 
missing.  James  Barry,  another  policeman, 
testified  that  when  Morin  came  to  the  door  at 
the  station  that  night  he  was  bloody  on  his 
face,  mouth,  shirt,  and  hands;  very  bloody; 
that  "  his  lip  looked  like  as  though  it  was  bit; 
looked  like  a  piece  of  raw  beefsteak." 

It  is  diflicult  to  obtain  from  this  testimony 
an  intelligent  idea  of  the  nature  and  extent 
of  Morin's  wounds,  but  it  is  obvious  that 
they  were  not  serious,  though  the  grotesque 
sight  which  in  his  unwashed  condition  he 
presented  no  doubt  greatly  intensified  the 
enormity  of  their  appearance.  There  was  no 
testimony  in  the  case  showing  that  the  ap- 
pellant inflicted  the  injury  through  a  mali- 
cious design,  or  for  the  purpose  of  disfigur- 
ing Morin's  features.  The  affair  evidently 
arose  out  of  a  sudden  outburst  of  passion  on 
the  part  of  the  appellant  against  Morin,  in* 
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cited  by  the  lalter's  supposed  mistreatment 
of  the  bell  boy,  and  of  his  prompt  resentment 
in  return.  It  was  a  contest  for  mastery,  in 
irbich  each  of  the  combatants  relied  upon  his 
own  courage,  skill,  and  prowess.  It  was  not 
conducted  in  accordance  with  conventional 
rules  recognized  by  the  popular  pugilists  of 
the  day,  but  in  a  primitive  style, — a  manner 
which  western  people  vulgarly  term  a 
"ground  squabble," — wherein  the  parties  do 
not  stand  upon  iiny  nice  points  of  honor  as  to 
the  mode  of  liurting  each  ottier.  Such  occur- 
rences are  not  respectable,  but  are  disgrace- 
ful and  demoralizing,  yet  it  is  better  that 
they  be  indulged  in  occasionally  than  that 
men  lose  their  grit,  and  become  dudes  and 
poltroons.  Where  parties  unfortunately  be- 
come involved  in  such  broils,  and  one  of  them 
receives  an  injury  to  some  of  the  organs 
enumerated  in  said  section  of  the  Code,  I  do 
not  think  that  it  renders  the  party  inflicting 
it  liable  to  the  penalty  which  that  section  im- 
poses, although  the  injury  be  technically  of 
the  character  therein  mentioned.  I  do  not 
believe  that  the  legislature  intended  said  pro- 
vision to  include  cases  arising  under  such 
circumstances.  It  evidently  had  in  view  a 
class  of  cases  in  which  the  conduct  of  parties 
was  wanton,  deliberate,  and  cruel.  The  lan- 
guage of  the  section,  "If  any  person  shall 
purposely  and  maliciously,  or  in  the  commis- 
sion or  attempt  to  commit  a  felony, "  etc.,  im- 
plies something  more  than  a  wounding  inci- 
dental to  a  fight.  The  statute  extends  the 
law  of  mayhem,  as  it  existed  at  common  law 
to  other  subjects,  although  it  dues  not  use  the 
term  except  in  the  title  to  the  chapter  of  the 
Code  enacted  by  the  legislature.  State  v. 
Vowels.  4  Or.  324.  In  that  case  the  court 
by  Mr.  McArthuk,  J.,  said:  "It  may  not  be 
amiss  to  state  that  this  section  (referring  to 
said  section  1735)  is  based  upon  the  English 
statute  of  22  &  23  Car.  II.  c.  1,  commonly 
known  as  the  *  Coventry  Act;'  the  circum- 
stances which  led  to  the  passage  of  which  are 
recounted  by  Lord  Macaulay.  Hist.  Eng. 
vol.  1,  8vo  Ed.,  p.  77."  The  "Coventry 
Act"  to  which  the  learned  judge  referred  was 
enacted  in  consequence  of  an  assault  on 
Sir  John  Coventry  in  the  street,  and  slit- 
ting his  nose,  in  revenge,  as  was  supposed, 
for  some  obnoxious  words  uttered  by  him  in 
parliament.  It  enacted  "that  if  any  person 
shall,  of  malice  aforethought  and  by  a  laying 
in  wait,  unlawfully  cut  or  disable  the  tongue, 
put  out  an  eye,  slit  the  nose,  cut  off  the  nose 
or  lip,  or  cut  off  oi:  disable  any  limb  or  tnem- 
ber,  of  any  other  person,  with  intent  to  maim 
or  disfigure  him,  such  person,"  etc.,  "shall 
be  guilty  of  felony,"  etc.  The  circumstances 
which  led  to  the  passage  of  the  act,  and  its 
language,  show  conclusively  the  reason  and 
purpose  of  its  adoption,  and  the  nature  and 
character  of  offense  which  it  was  intended  to 
declare  a  felony  and  punish  as  such;  and  if 
the  section  of  the  Code  was  based  upon  that 
act,  as  suggested  in  State  v.  Vowels,  as  it 
undoubtedly  was,  or  upon  a  similar  act  of 
parliament  passed  subsequently  thereto,  then 


our  conclusion,  that  it  was  intended  to  apply 
to  a  class  of  cases  in  which  the  conduct  of 
the  parties  was  wanton,  deliberate,  and  cruel, 
must  be  correct.  Again,  the  word  "cut" 
was  used  in  the  same  connection,  in  said 
Coventry  act,  and  in  English  Statutes  upon 
the  subject  passed  subsequently,  as  it  is  used 
in  said  section  of  the  Code,  and  had  received 
a  legal  construction  long  prior  to  the  adop- 
tion of  tlie  section  by  the  legislature  of  this 
state.  It  meant  a  wound  made  with  a  sharp 
instrument.  Bishop,  in  his  work  on  Statu- 
tory Crimes,  (2d  Ed.)  §  315,  says:  "Where 
the  words  '  cut  or  stab '  are  used  aa  in  the 
before-mentioned  English  statute,  they  ■  re- 
late only  to  such  wounds  as  are  made  by  an 
instrument  capable  of  stabbing  or  cutting, — 
stabbing  being  properly  a  wounding  with  a 
pointed  instrument,  and  cutting  being  a 
wounding  with  an  instrnment  having  a  sharp 
edge.  And  if  the  indictment  be  for  cutting, 
evidence  of  a  stab  will  not  support  the  charge; 
for,  as  the  statute  uses  the  words  in  the  al- 
ternate "stab  or  cut,"  so  as  to  distinguish 
them,  the  distinction  must  be  attended  to  in 
the  indictment.'  Yet  cutting  or  stabbing 
need  not  have  been  the  purpose  for  which  the 
instrument  was  manufactured.  For  exam- 
ple, a  blow  from  the  sharp  claw  of  a  hammer, 
or  the  the  sharpened  point  of  an  iron  crow, 
may  inflict  a  cut;  but  not  from  the  blunt  end 
of  a  hammer,  or  from  a  square  iron  bar,  pro- 
ducing a  contused  or  lacerated  gash,  or  from 
the  scabbard  of  a  sword,  or  from  the  handle 
of  a  windlass.  It  was  held  in  New  Jersey 
that  if  the  nose  is  bitten  off  it  is  cut  off,— <a 
conclusion  not  in  accord  with  the  English 
doctrine.  Under  1  Jac.  1,  c.  8,  §  2,  employ- 
ing the  words,  <  stab  or  thrust  any  person,' 
Hawkins,  J.,  says:  'The  killing  of  a  man 
with  a  hammer  or  such  like  instrument, 
which  cannot  come  pro|>erly  under  the  words 
"thrust"  or  "stab."  is  not  a  killing,  within 
the  statute.'" 

I  refer  to  the  latter  matter,  not  so  much  for 
the  purpose  of  claiming  that  the  construction 
by  the  English  courts  of  the  word  "cut,"  as 
used  in  the  English  statutes  referred  to. 
should  be  adopted  in  the  construction  of  the 
said  provision  of  our  Code,  but  to  show  that 
such  statutes  are  only  intended  to  include 
cases  where  the  act  was  done  deliberately  and 
intentionally.  Using  a  sharp  instrument  to 
effect  the  cutting  would  imply  intention  and 
deliberation,  which  must  be  shown  in  some 
manner  in  order  to  authorize  a  conviction. 
This  question  was  fully  discussed  in  Godfrev 
V.  People,  68  N.  Y.  207.  That  case  arose  un- 
der the  statute  of  that  state  upon  the  subject 
of  mayhem,  which  is  perhaps  more  pro- 
nounced, in  requiring  deliberation,  than  our 
Code,  though  much  of  the  reasoning  of  the 
learned  court  applies  to  it  with  the  same  force 
that  it  does  to  the  Kew  York  statute.  The 
evidence  there  tended  to  show  that  the  ac- 
cused and  the  complainant  had  been  playing 
cards  together,  and  got  into  a  quarrel  over 
the  game,  which  resulted  in  a  fight.  The 
parties  closed,  and  during  the  struggle  the  ac- 
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cused  bitofl  a  piece  of  complainant's  ear.  Mil- 
ler, J.,  in  delivering  the  opinion  of  tiie  court, 
at  page  211  of  the  case,  says:  "If  tlieoflense 
was  committed  within  the  meaning  of  tlie 
statute,  it  must  have  been  done  •  on  purpose,' 
as  well  as  with  a  •  premeditated  design.'  There 
is  no  real  ground  for  claiming  that  there  was 
premeditation  and  a  purpose  existing  at  any 
time  during  the  progress  of  the  conflict  when 
the  passions  of  both  parties  were  aroused,  and 
there  was  no  time  or  opportunity  for  reflec- 
tion or  deliberation.  Such  an  assumption 
would  be  contrary  to  the  natural  inferences 
to  be  drawn  from  the  circumstances  and  the 
situation  of  the  parties  at  the  time,  and,  look- 
ing at  them,  it  cannot  be  fairly  claimed  that 
the  prisoner  intended  to  commit  the  offense 
of  which  he  was  convicted.  An  argument 
is  made  by  the  learned  counsel  for  the  prose- 
cution to  the  effect  that  the  doctrine  of  instan- 
taneous malice,  under  the  old  law  of  murder, 
is  applicable,  and  that  the  definition  of  pre- 
meditation, as  applied  to  such  a  case,  may  be 
invoked.  I  cannot  concur  in  this  view.  In 
cases  of  homicide,  where  the  offense  is  com- 
mitted by  means  of  weapons,  or  by  the  use  of 
violence  snfBcient  to  produce  death,  such  a 
rule  might  well  be  applied,  because  every  cir- 
cumstance tends  to  show  that  the  result  was 
intended.  But  this  differs  widely  from  a  case 
of  simple  assault  and  battery,  where  there  was 
a  hand  to  hand  fight,  without  any  weapon 
which  could  be  used  to  maim  or  disable,  and 
every  intendment  is  against  any  such  pur- 
pose. Another  answer  to  this  position  is  that 
the  statute  of  mayhem  in  England,  as  well  as 
in  this  state,  was  evidently  intended  to  pro- 
vide for  cases  where  there  was  an  antecedent 
and  secret  purpose  to  commit  the  act,  and  not 
for  casual  and  sudden  affrays,  where  the  act 
was  done  in  the  heat  of  the  strife,  and  with 
no  direct  evidence  of  any  such  intention." 

In  Tully  V.  People,  67  N.  Y.  15,  a  case  of 
mayhem  by  biting  the  complainant's  thumb 
so  as  to  permanently  disable  it,  the  court  held 
that  the  evidence  was  sutflcient  to  authorize 
the  submission  of  the  case  to  the  jury.  But 
there  the  evidence  tended  to  show  that  the 
complainant  was  riding  in  a  street-car;  that 
the  accused  got  into  the  car,  and  was  put  off 
by  the  conductor  for  not  paying  his  fare;  that 
he  got  on  again,  and  forced  his  way  into  the 
car,  exclaiming  as  he  did  so:  "Let  me  in,  till 
I  eat  somebody. "  After  getting  in ,  he  caught 
hold  of  the  conductor,  and  bit  his  thumb. 
Complainant  requested  him  to  be  quiet,  as 
there  were  ladies  in  the  car,  and  they  both 
sat  do  wn .  After  a  few  moments,  the  accused 
sprang  up  and  struck  complainant,  and,  as 
the  latter  arose,  seized  his  nose  with  bis  teeth. 
Complainant  put  up  his  hand  to  protect  his 
face,  when  the  accused  caught  his  thumb  in 
his  mouth,  and  began  to  chew  it,  and  contin- 
ued so  to  do  until  he  was  forced  from  the  car 
by  other  passengers,  hanging  on  to  the  thumb 
until  he  reached  the  pla:tforra:  In  the  latter 
case  the  jury  were  justified  in  finding,  not 
only  that  the  act  was  done  "purposely  and 
maliciously,"  but  by  "premeditated  design," 


as  there  was  direct  testimony  tending  to  prove 
both  facts.  It  devolved  upon  the  prosecu- 
tion, in  the  case  under  consideration,  to  prove 
beyond  a  reasonable  doubt,  that  the  appellant 
purposely  and  maliciously,  or  in  the  commis- 
sion or  attempt  to  commit  a  felony,  cut  the 
lip  of  said  Morin.  It  is  not  pretended  that 
the  wounding  of  the  lip  was  done  under  any 
such  circumstances,  nor  does  the  proof  show 
that  it  constituted  an  offense,  within  the 
meaning  of  said  section  of  the  Code,  if  done 
by  biting,  as  the  jury  seem  to  have  found, 
any  more  than  if  it  had  been  done  by  gouging 
with  the  thumb-nail  or  by  a  blow  of  the  list. 
The  hurt,  so  far  as  I  can  discover  from  the 
testimony,  was  a  laceration  of  the  tissue  which 
lines  the  inner  side  of  the  lower  lip,  and  of. 
a  nature  liable  to  have  been  caused  by  various 
means.  According  to  the  testimony  of  Murin, 
himself,  it  has' since  healed  over;  and  to  ad- 
judge it  mayhem,  in  view  of  all  the  surround- 
ings, would  be  making  a  felony  out  of  a  com- 
paratively trifling  matter.  The  punishment 
wliich  the  law  attaches  to  that  character  of 
crimes  negatives  the  idea  that  the  legislature 
intended  that  a  scratch  or  gouge  of  that  kind, 
received  in  a  flghtin  which  no  artificial  weap- 
ons were  employed,  should  constitute  so  grave 
an  offense.  The  appellant  may  have  been 
guilty  of  an  aggravated  assault  and  battery; 
but  to  sentence  him  to  tlie  penitentiarv  for 
an  act  which  was  done,  as  said  in  Godfrey  v. 
People,  supra,  where  there  was  a  band  to 
hand  fight,  without  any  weapon  which  could 
be  used  to  maimer  disable,  and  every  intend- 
ment was  against  any  such  purpose,  would 
be  inflicting  punishment  disproportionate  to 
the  offense.     , 

I  do  not  mean  to  be  understood  as  holding 
that  the  crime  of  mayhem,  under  the  statute, 
cannot  be  committed  without  the  use  of  a 
knife  or  some  similar  weapon.  The  employ- 
ment of  any  direct  means  in  the  accomplish- 
ment of  either  of  the  results  mentioned  in 
said  section  of  the  Code,  if  made  use  of  for 
that  purpose,  would  be  sufiBcient.  The  use 
of  a  weapon  might  not  render  the  wound  in- 
flicted any  more  serious  or  painful  to  the  par- 
ty than  if  it  were  inflicted  by  tiie  use  of  some 
of  the  physical  organs.  £ut  a  resort  to  a 
weapon,  under  such  circumstances,  would  af- 
ford grounds  for  an  inference  that  the  act  was 
done  purposely  and  designedly. 

The  appellant's  counsel  assigned  as  another 
ground  of  error  the  failure  of  the  circuit 
court  to  instruct  the  jury  that  they  were  au- 
thorized to  find  the  appellant  guilty  of  any 
other  offense  than  that  charged  in  the  indict- 
ment, the  commission  of  which  was  included 
in  the  one  so  charged.  The  counsel  for  the 
state  insists  that  the  court  did  not  err  in  that 
respect,  as  the  appellant's  counsel  neglected 
to  request  such  an  instruction.  The  circuit 
court  instructed  the  jury  generally  upon  the 
law  of  the  case,  so  far  as  it  related  to  their 
finding  the  appellant  guilty  or  not  guilty  of 
the  crime  charged.  After  having  instructed 
them  what  would  constitute  mayhem,  as  be- 
fore mentioned,  the  court  further  instructed 
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that  it  was  necessary  that  the  state  should 
make  out  the  proof  beyond  a  reasonable 
doubt;  that  it  was  necessary,  also,  in  order 
to  constitute  the  crime,  that  the  act  should 
have  been  done  purposely  and  maliciously, 
with  the  teeth,  and  that  the  lip  of  Joseph 
Morin  should  have  been  cut,  slit,  or  muti- 
lated  by  the  appellant  in  order  to  mai<e  out 
the  crime;  that  if  they  found  that  his  lip  bad 
been  cut  or  injured,  but  were  in  doubt  as  to 
how  it  was  done,  or  if  they  should  And  that 
it  was  done  by  accident,  or  by  merely  strik- 
ing him  with  his  fist,  or  with  some  instru- 
ment tlian  his  teeth,  tlien  the  appellant  would 
not  be  guilty  of  the  crime  with  whicli  he  was 
charged  in  the  indictment;  that  the  state 
must  establish  satisfactorily  tliat  the  appel- 
lant with  bis  teeth  purposely  and  malicious- 
ly cut,  slit,  and  mutilated  the  lip  of  the 
prosecuting  witness,  Josepli  Morin;  that  that 
was  the  charge  In  the  indictment;  that  if 
they  were  not  satisfied  beyond  a  reasonable 
doubt  that  the  appellantcommitted  the  crime 
by  doing  the  acts  alleged  in  the  indictment, 
as  has  been  explained  to  them  under  the 
law,  then  they  could  not  And  the  appellant 
guilty,  etc.;  that,  on  the  other  hand,  it  they 
were  satisfied  beyond  a  reasonable  doubt  that 
the  appellant  with  his  teeth  purposely  and 
maliciously  did  the  act  charged,  with  the  in- 
tent to  maim  and  disfigure  the  said  Morin, 
then  they  should  find  the  appellant  guilty  as 
charged  in  the  indictment.  This  instruction 
was  not  authorized  by  the  evidence  in  the 
case,  as  there  was  no  proof  whatever  that  the 
appellant  slit  or  mutilated  Morin's  lip,  and 
not  sulficient  evidence  that  he  cut  it  purpose- 
ly and  maliciously.  To  "slit,"  according  to 
Webster,  is  to  cut  lengthwise;  to  cut  into 
long  pieces  or  strips;  to  cut  or  make  a  long 
fissure;  to  cut  in  general;  to  rend;  to  split. 
And  to  "mutilate"  is  to  cut  oft  a  limb  or  es- 
sential part  of  the  body;  and  the  latter  term,' 
in  criminal  law,  is,  according  to  Bouvier,  to 
deprive  a  man  of  the  use  of  any  of  those 
limbs  which  may  be  useful  to  him  in  fight. 
There  is  no  pretense  that. the  lip  in  question 
was  cut  into  long  pieces  or  strips,  or  rended 
or  split,  or  cut  off;  and  the  instruction,  as 
given,  presented  to  the  jury  only  one  of  two 
alternatives,  either  to  find  the  appellant  guilty 
or  not  guilty  of  the  crime  cliarged  in  the 
indictment.  The  jurv  had  the  right  under 
section  1383,  Hill's  Crim.  Code,  to  find  him 
guilty  of  any  crime  the  commission  of  which 
was  necessarily  included  in  tliat  with  which 
he  was  chained,  or  an  attempt  to  commit  such 
crime;  and  section  1359,  Hill's  Crim.  Code, 
provides  that  "when  it  appears  that  the  de- 
fendant has  committed  a  crime,  and  there  is 
reasonable  ground  of  doubt  in  which  of  the 
two  or  more  degrees  he  is  guilty,  he  can  be 
convicted  of  the  lowest  of  those  degrees  only. " 
The  jury  in  this  case  may  have  understood 
that  they  bad  the  right  to  find  the  appellant 
guilty  of  a  lesser  offense  than  that  charged  in 
the  indictment,  though  I  think  it  exceedingly 
doubtful  whether  they  did  so  understand.  It 
was  therefore  highly  important  to  the  proper 


administration  of  justice  that  the  court  in- 
form them  in  regard  to  that  matter.  But 
whether  it  was  error  of  the  court  in  failing 
to  give  such  an  instruction  when  the  appel- 
lant's counsel  neglected  to  request  it  is  the 
particular  point  for  determination.  Trial 
courts,  in  many  matters,  have  a  duty  to  per* 
form  of  their  own  motion.  For  instance,  it 
would  be  error  on  the  part  of  such  court  to 
permit  a  petit  jury  to  return  a  verdict  in  a 
case  of  felony,  in  the  absence  of  the  accused, 
and  it  would  also  be  error  for  the  court  to 
pass  sentence  upon  him  after  a  conviction, 
witliout  putting  the  formal  question  as  to 
whether  he  had  anything  to  say  why  the  sen- 
tence of  the  law  should  not  be  pronounced 
against  him;  and  in  People  v.  Murray,  40  N. 
W.  Rep.  29,  the  supreme  court  of  Michigan, 
in  a  late  decision,  held  that,  without  any  re- 
quest from  counsel,  it  was  the  duty  of  the 
judge  of  the  circuit  court  to  see  that  a  case 
was  fairly  submitted  to  the  jury.  The  court, 
by  Sherwood,  C.  .J.,  there  said:  "While  this 
court  cannot  reverse  a  judgment  or  set  aside 
the  verdict  upon  a  review  of  the  facts,  when 
such  facts  have  been  properly  submitted  to  a 
jury,  and  will  not  ordinarily  depart  from  such 
rules  of  practice  as  have  been  adopted  as  the 
results  of  the  longest  experience,  yet,  under 
the  general  superintending  power  and  control 
over  all  inferior  courts  and  their  proceedings 
given  under  the  appellate  jurisdiction  of  this 
court,  I  have  no  doubt  in  a  criminal  case, 
upon  a  review  of  all  the  proceedings  had 
which  have  resulted  in  the  conviction  of  a 
respondent,  it  a  court  can  see  thata  fair  trial 
has  not  l)een  had,  and  It  is  made  manifest  that 
injustice  has  been  done,  it  then  l>ecomes  the 
imperative  duty  of  the  court,  with  or  without 
objections  and  exceptions  by  the  respondent's 
counsel,  to  set  aside  such  proceedings,  and  or- 
der a  new  trial ;  and  we  all  think  the  pres- 
ent presents  such  a  case.  •  •  •  The  re- 
spondent was  sworn,  and  some  of  bis  testi- 
mony contradicted  the  people's  witnesses,  yet 
no  charge  was  made  stating  what  weight  the 
jury  might  give  to  his  testimony.  Without 
any  requests  from  counsel,  it  is  the  duty  of 
the  circuit  judge  to  see  to  it  that  the  case  goes 
to  the  jury  in  a  clear  and  intelligent  manner, 
so  that  they  may  have  a  clear  and  correct  un- 
derstanding of  what  it  is  they  are  to  decide, 
and  he  sliall  state  to  them  fully  the  law  ap- 
plicable to  the  facts.  Especially  is  this  his 
duty  in  a  criminal  case.  *  •  •  Too  much 
reliance  is  often  placed  upon  counsel  by  the 
court  in  this  respect  for  requests,  but  this 
should  not  be  done,  '{be  court  must  do  its 
duty  in  a  criminal  case,  whether  counsel  do 
so  or  not.  It  is  to  the  court  that  the  accused 
has  a  right  to  look  to  see  that  be  baa  a  fair 
trial." 

This  view  accords  entirely  with  my  own 
idea  regarding  the  duties  of  courts  of  justice 
charged  with  the  administration  of  criminal 
law.  The  constitution  guaranties  to  the  ac- 
cused in  criminal  prosecutions  the  right  to 
a  fair  and  impartial  trial,  and  the  duty  of  en- 
forcing that  guaranty  is  commi>;ted  to  the  jo* 
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dicial  branch  of  Ihe  government,  and  no  de- 
partment of  the  government  has  power  to 
deprive  the  accused  of  such  right.  Nor  can 
the  latter  alienate  or  waive  it.  In  Cancemi 
V.  People,  18  N.  Y.  128,  in  a  trial  for  mur- 
der, one  of  the  jurors  was  withdrawn,  under 
a  stipulation  of  the  prisoner,  consenting 
thereto,  and  also  that  by  the  record  the  cause 
should  appear  to  have  been  tried  by  12  jurors. 
It  was  held  by  the  court  of  appeals  tliat  a 
conviction  by  the  remaining  11  was  errone- 
ous. The  court  there  says:  "Criminal  pros- 
ecutions involve  public  wrongs,  'a  breach 
of  public  rights  and  duties,'  whicIiaSect  'the 
whole  community,  considered  as  a  communi- 
ty, in  its  social  and  aggregate  capacity.'  3  Bl. 
Comm.  2;  Id.  4,  5.  Tlie  end  they  have  in 
view  is  the  prevention  of  similar  offenses, 
not  atonement  or  expiation  for  crime  com- 
mitted. Id.  11.  The  penalties  or  punish- 
ments lor  the  enforcement  of  which  tliey  are 
a  means  to  the  end  are  not  within  the  dis- 
cretion or  control  of  the  parties  accused;  for 
no  one  has  a  right,  by  his  own  voluntary  act, 
to  surrender  liis  liberty  or  part  with  his 
life."  Pages  136,  137.  The  constitution  of 
this  state  provides  that,  "in  ail  criminal 
cases  whatever,  the  jury  shall  have  the  right 
to  determine  the  law  and  the  facts,  under  the 
direction  of  the  court  as  to  the  law,  and  the 
right  of  a  new  trial  as  in  civil  cases, "  (article 
1,  §  16;)  and  it  requires  the  judge  of  every 
court,  before  entering  upon  the  discharge  of 
the  duties  of  his  oflSce,  that  he  will  support 
that  fundamental  law  upon  wbicli  all  the  in- 
stitutions  of  the  government  are  built.  How 
can  a  trial  court  neglect  to  direct  a  jury  as 
to  the  law  applicable  in  such  cases  consistent- 
ly with  tiie  discharge  of  its  duty.  The  jury 
must  take  as  their  guide  in  their  deliberations 
the  law  as  laid  down  by  the  court,  which  is 
an  important  means  for  securing  to  the  ac- 
cused a  fair  trial  and  just  decision.  In  Lang 
V.  State,  1  S.  W.  Rep.  819.  a  Tennessee  case, 
thecourtsays:  "In  all  criminal  prosecutions, 
the  accused  ,is  entitled  to  a  full,  fair,  and 
plain  statement,  by  the  court  to  the  jury,  of 
the  law  applicable  to  his  case;"  and  in  State 
V.  Banks,  73  Mo.  592,  the  majority  of  the 
court  held  that  it  was  the  duty  of  the  trial 
court,  in  criminal  cases,  to  give  correct  in- 
structions covering  the  whole  law  arising  on 
the  facts,  whether  such  instructions  were 
asked  or  not;  and  such  has  been  the  uniform 
rule  of  decision  of  the  courts  of  that  state  for 
the  past  half  century.  In  the  latter  case  Mr. 
Justice  Norton  dissented,  stating  hs  the 
grounds  thereof  the  following:  "  Whether  er- 
ror was  or  not  committed  by  the  trial  court  in 
not  instructing  the  jury  as  to  some  lower 
grade  of  homicide  than  murder  in  the  Qrst  de- 
gree (which  was  the  point  the  trial  court  had 
failed  to  instruct  upon)  was  a  matter  of  ex- 
ception, and  as  the  attention  of  the  trial 
court  was  not  pointedly  and  specifically  called 
to  the  alleged  error,  either  in  the  motion  for 
a  new  trial  or  in  arrest  of  judgment,  it  can- 
not be  raised  in  this  court  for  the  first  time; 
and  we  have  no  power  to  reverse  a  judgment 
v.28P.no.l5— 57 


in  a  matter  of  alleged  error  not  excepted  to 
in  the  trial  court,  and  to  which  the  attention 
of  said  court  was  not  called. " 

According  to  this  view  of  tiie  question,  the 
learned  judge  would  seem  to  attiich  more  im- 
portance to  technical  rules  of  practice  than 
to  the  obligations  imposed  by  the  fundament. 
al  law.  The  reason  for  his  dissent  was,  in 
effect,  that  the  accused  should  be  precluded 
from  alleging  error,  on  account  of  the  neglect 
of  the  trial  court  to  give  proper  instructions 
to  the  jury,  because  he  failed  to  point  out  its 
neglect  in  that  particular.  If  the  reason 
were  a  valid  one,  it  must  be  upon  the  ground 
that  the  accused,  by  his  failure  to  point  out 
such  neglect  of  the  court,  waived  tbn  error; 
at  least,  I  cannot  discover  any  other  ground 
upon  which  it  can  be  based.  The  waiver  of 
a  legal  right  in  the  trial  of  a  civil  action  may 
properly  be  maintained.  The  doctrine  of 
waiver  depends  upon  the  maxim,  oonsensits. 
tollit  errorum,  and  it  may  consistently  be  re- 
sorted to  and  enforced  in  civil  cases;  as  the 
parties  in  such  cases  are  free  to  act  and  their 
consent  only  affects  individual  rights.  But  in 
criminal  prosecutions  the  accused  is  proceeded 
against  on  behalf  of  the  state,  to  be  dealt  by 
in  accordance  with  the  law,  which  is  the  only 
wairant  for  the  proceeding.  His  attendance 
in  court  in  that  case  Is  enforced.  He  is  there 
by  compulsion,  to  do  and  exercise  whatever 
the  court  may  deem  proper,  under  the  rules 
of  law,  to  inflict  upon  him.  He  is  entitled  to 
the  benefit  of  certain  reserved  rights,  but  is 
not  authorized  to  consent  to  anything  beyond 
formal  matters,  or  which  subserve  his  inter, 
est.  Nor  is  the  court  justified  in  acting  upon 
the  consent  of  the  accused  in  any  matter  af- 
fecting his  right  to  a  fair  and  impartial  trial. 
The  law  marks  out  the  line  which  the  court 
is  required  to  pursue,  and,  if  it  deviate  there- 
from in  any  particular  which  might  operate 
prejudicially  to  the  accused,  it  is  no  excuse 
to  claim  that  he  consented  thereto  or  waived 
his  right  to  challenge  the  irregularity.  I  do 
not  see  how  it  can  be  maintained  that  the  ap- 
pellant in  this  case  or  the  accused  in  State  v. 
Banks,  supra,  was  required  to  except  to  the 
omission  of  the  trial  court  to  instruct  the 
jury  fully  upon  the  law  applicable  to  the 
case,  in  order  to  enable  him  to  take  advan- 
tage of  such  omission  upon  appeal,  if  the 
accused  in  Cancemi  v.  People,  supra,  were 
entitled  to  claim  error  on  account  of  being 
tried  by  a  jury  composed  of  only  11  jur)Tnen 
when  he  expressly  consented  to  it.  If  a 
party  charged  with  a  public  offense  may  con- 
sent to  a  waiver  of  one  of  the  imrannitief 
which  the  constitution  of  the  government 
throws  around  him  to  insure  a  fair  and  im- 
partial trial  of  the  case,  I  do  not  see  why  he 
could  not  dispense  with  them  all.  Of  course, 
there  are  a  number  of  rights  the  accused  is 
entitled  to,  which  must  be  demanded  by  him 
before  the  court  can  know  that  he  desires 
the  benefit  of  them.  The  right  to  have  com- 
pulsory process  for  obtaining  witnesses  in 
his  favor  belongs  to  that  class.  The  accused 
must  show  in  such  case  that  the  demand  waa 
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made  to  the  court  before  he  can  claim  that 
the  right  has  l)een  denied  him.  But  wliere 
the  court  fails  to  discharge  a  speciSc  duty  of 
its  oirn  whicli  it  is  required  to  perform  of  its 
own  motion,  and  which  may  operate  to  the 
prejudice  of  the  accused,  I  do  not  think  it 
can  be  claimed  that  the  latter  waived  its  per- 
formance by  neglecting  to- interpose  an  ob- 
jection or  to  call  the  attention  of  tlie  court 
"pointedly  and  specifically"  to  the  fact.  The 
accused  could  not  give  his  consendin  advance 
that  the  court  might  neglect  the  duty,  and  I 
do  not  see,  therefore,  any  reason  for  claim- 
ing that  he  could  thereafter  ratify  it.  The 
weight  of  autliority,  estimated  by  the  num- 
ber of  decisions,  may  be  against  the  view 
here  indicated,  but  I  think  it  is  correct  in 
principle.  Where  the  offense  charged  in- 
cludes a  lesser  offense,  and  there  is  any  ques- 
tion as  to  the  accused  being  guilty  of  the 
greater,  it  is  highly  essential  that  the  trial 
court  instruct  the  jury  in  regard  to  their 
right  to  find  him  guilty  of  the  lesser  one,  in 
oi^der  that  he  may  have  the  benefit  of  any 
reasonable  doubt  In  the  premises.  The  im- 
portance of  such  an  instruction  was  exem- 
plified in  this  case.  The  jury  evidently  be- 
lieved that  the  appellant  was  guilty  of  an  act 
for  which  he  should  be  punished;  but,  as  I 
would  infer  from  their  recommending  him  to 
the  mercy  of  the  court,  they  were  reluctant 
to  find  him  guilty  of  the  crime  as  charged  in 
the  indictment.  He  could  very  properly  have 
been  convicted  under  the  evidence  of  assault 
and  battery,  which,  according  to  my  view, 
was  the  highest  grade  of  offense  he  com- 
mitted ;  and  I  think  it  highly  probable  that,  if 
the  trial  court  had  given  the  jury  the  instruc- 
tions suggested,  they  would  have  found  him 
guilty  of  that  offense,  instead  of  finding  him 
guUty  of  one  of  the  degrees  of  felony.  There 
is  no  good  purpose  to  be  served  in  attempting 
to  rush  men  into  the  penitentiary  on  account 
of  matters  growing  out  of  ordinary  broils 
which  are  liable  tu  occur  between  good  citi- 
zens. Such  affairs  are  to  be  deplored,  but 
community  will  never  become  free  from  them , 
80  long  as  men  possess  temper  and  combat- 
iveness,  and  are  in  such  juxtaposition  that 
Ibeir  interests  and  passions  collide.  Several 
other  questions  are  presented  in  the  bill  of 
exceptions,  but  it  is  not  necessary  to  consider 
them.  The  judgment  appealed  from  should 
be  reversed,  and  the  case  remanded  to  the 
circuit  court  for  a  new  trial. 


(19  or.  163) 

FisK  V.  Northern  Pac.  R.  Co. 
(Supreme  Cov/rt  of  Oregan.    April  28, 1890.) 

Appeal  from  circuit  court,  Columbia 
county. 

Dolph  Bellinger,  Mallory  c6.  Simon,  for 
appellant.  K.  &  E.  B.  Williams  and  Sears 
&  Beach,  for  respondent. 

Per  Curiam.  The  court  below  held  in 
this  case  that  the  railway  company  was  re- 
quired, under  the  statute,  to  fence  its  depot. 


In  a  recent  case,  ante,  498,  we  held  other- 
wise; and  the  reasons  therein  stated  render 
it  unnecessary  to  further  consider  that  ques- 
tion. The  judgment  must  be  reversed,  and 
a  new  trial  ordered. 


(19  Or.  172» 
SCHEIFFELIN  et  ol.  C.  WeATHKRRED. 

(Suvrem^  Court  of  Oregon.    May  1, 1890.) 

Eqcitt^Cbobs-Biix— Kemedt  at  Law— Dbkcb- 
BBR— Appeal. 

1.  A  defendant,  iu  an  action  at  law,  has  no 
right  to  file  a  complaint  in  equity,  in  the  nature  of 
a  cross-bill,  unless  the  complaint  shows  that  be  "is 
entitled  to  relief,  arising  out  of  facts  reqairinK  the 
interposition  of  a  court  of  equity,  and  material  for 
his  defense ; "  and  where  it  appeared  from  the  com- 
plaint filed  in  such  a  case  that  the  facts  alleged,  if 
true,  would  he  availahle  as  a  defense  In  the  acUoa 
at  law,  lield,  that  a  general  demurrer  to  the  com- 
plaint was  properly  sustainable. 

2.  Held,  also,  that  a  decree  dismissing  such  a 
complaint  after  a  demurrer  to  it  had  been  suB- 
taiued,  and  the  plaintiff  had  not  answered  over, 
was  a  final  decision,  from  which  an  appeal  would 
lie  to  the  supreme  court. 

^Syllnb^ls  by  the  Court) 

Appeal  from  a  decree  of  the  circuit  court 
for  the  county  of  Washington,  sustaining  a 
demurrer  to  a  cross-complaint  in  equity. 
Tlie  respondent  commenced  an  action  at  law 
in  the  said  circuit  court  against  the  appel- 
lants upon  two  promissory  notes  executed  by 
them  to  the  respondent,  and  bearing  date 
February  14,  1887,  one  of  which  was  due  in 
six  months,  and  the  other  eighteen  months, 
from  date;  each  bearing  interest  at  the  rate 
of  10  per  cent,  per  annum;  and  upon  which 
he  claimed  to  be  due  the  principal  sum  and 
interest,  and  the  sum  of  9110  attorney's  fees. 
Tlie  appellant  tiled  an  answer  to  the  said 
complaint,  denying  the  amount  claimed  to 
be  due  upon  the  notes  as  claimed  therein; 
denied  that  the  sum  of  $110  was  a  reason- 
able attorney's  fee  therein;  denied  that  no 
part  of  the  said  notes  had  been  paid;  but  al- 
leged that  the  appellant  £.  L.  Schieffelin  had 
paid  the  respondent  $100,  of  which  831  was 
to  be  applied  upon  account,  anc}  that  the  bal- 
ance, $69,  was  to  be  credited  upon  the  notes; 
also  the  sum  of  $42.  The  said  appellants, 
for  a  further  answer,  alleged  that  on  the  15tti 
day  of  November,  1886,  the  respondent  was 
associated  with  one  C.  W.  Ransom  in  tlie 
drug  business;  that  said  Ransom  owned  an 
undivided  interest  in  a  large  number  of  ac- 
counts and  notes,  of  the  probable  value  of 
$2,000,  which  were  due  and  to  become  due  to 
said  Ransom  and  respondent;  that  on  said 
15th  day  of  November.  1886,  the  said  E.  L. 
Schieffelin,  with  the  knowledge  of  respond- 
ent, purchased  of  said  Ransom  his  undivided 
half  interest  in  said  accounts  and  notes,  and 
at  the  time  of  the  execution  of  the  notes  in 
suit  it  was  agreed  between  respondent  and 
said  Schieffelin  that  the  former  was  to  retain 
possession  of  said  accounts  and  notes,  collect 
the  same,  and  apply  the  one-half  so  collected 
as  cre.lits  upon  the  notes  in  suit;  that  he  had 
collected  thereon  divera  large  sums,  the 
amount  of  which  was  unknown  to  appel- 
lants, but  he  bad  failed  to  credit  the  same  as 
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agreed;  and  the  appellants  set  out  in  the  an- 
swer a  long  list  of  the  names  of  persons,  and 
amounts  whicli  the  respondent  had  collected 
from  each.  The  appellants  further  alleged 
that  they  had  requested  from  respondent  an 
accounting  and  settlement  of  the  matter,  but 
that  he  had  neglected  to  render  any  account 
whatever  thereof.  And  they  further  alleged 
that  the  crediting  the  notes  in  suit  witli  one- 
half  of  all  the  sums  collected  by  respondent 
upon  said  accounts  and  notes,  and  with  the 
sums  paid  thereon,  the  same  would  be  al- 
most, if  not  fully,  paid  and  discharged ;  that 
they  had  always  been  willing  to  pay  respond- 
ent any  balance  that  might  be  found  due 
him  upon  an  accounting  between  them;  and 
they  demanded,  as  relief,  that  the  action  be 
stayed,  and  the  respondent  be  compelled  to 
account  to  appellants  for  all  sums  collected 
by  him  upon  the  said  accounts  and  notes. 
The  respondent  filed  a  reply  to  the  said  an- 
swer, denying  the  new  matter  therein  al- 
leged; whereupon  the  appellants  filed  a  cross- 
complaint  in  equity,  in  which  they  alleged 
the  purchase  from  the  respondent  of  his  stock 
in  trade,  consisting  of  all  the  goods,  drugs, 
and  fixtures  in  a  certain  drug-store  which 
was  the  consideration  for  the  two  promissory 
notes  sued  upon  in  the  action  at  law;  also 
another  note  executed  by  them  to  respond- 
ent, and  which  they  had  since  taken  up. 
They  further  alleged  in  the  cross-complaint 
that  the  said  respondent  falsely  represented 
to  them  that  he  had  invoiced  said  stock  of 
goods,  and  that  the  invoice  price  or  value 
thereof  was  $1,400,  which  he  knew  to  be 
false,  and  that  it  did  not  exceed  $800;  that 
they  were  induced  to  purchase  the  same 
through  said  false  representation.  Said  ap- 
pellants further  allege,  substantially,  the 
said  matters  set  forth  in  their  answer  to  the 
complaint  in  the  action  at  law,  and  demand 
that  the  respondent  be  compelled  to  account 
for  all  of  said  matters,  and  that  the  said 
notes  sued  upon  be  surrendered  up.  The  re- 
spondent filed  a  demurrer  to  the  said  cross- 
complaint,  demurring  to  certain  portions 
thereof,  and  to  the  whole  of  the  same,  upon 
the  grounds  that  the  allegations  contained 
therein  did  not  constitute  a  cause  of  suit. 
The  circuit  court  sustained  the  demurrer, 
and  decreed  that  the  said  complaint  be  dis- 
missed ;  which  is  the  decree  appealed  from 
herein. 

S.  B.  Huston,  for  appellants.  Thos.  If. 
Tongue,  for  respondent. 

Thateb,  C.  J.  The  respondent's  counsel 
insisted  at  the  hearing  that  the  appeal  herein 
would  not  lie;  that  the  cross-complaint  was 
merely  ancillary  to  the  defense  in  the  action 
at  law;  and  that  the  decision  upon  the  de- 
murrer was  only  interlocutory ;  but  it  will  be 
observed,  from  an  inspection  of  the  language 
of  the  Code  upon  the  subject,  that  the  filing 
of  a  complaint  in  the  nature  of  a  cross-bill 
stays  the  proceedings  at  law,  iind  the  case 
therefore  proceeds  as  a  suit  in  equity.  The 
suit  in  such  a  case  is  really  as  independent 


of  the  action  at  law  as  though  it  were  com- 
menced by  origiYial  summons.  The  object 
of  the  provisions  of  the  Code  regulating  the 
proceeding  was  to  avoid  the  necessity  of 
waiting  until  tb6  action  at  law  was  deter- 
mined before  equity  jurisdiction  was  in- 
voked, and  it  saved  the  necessity  of  procur- 
ing the  issuance  of  an  injunction  to  restrain 
the  execution  of  the  judgment  at  law.  But 
whether  the  complaint  contains  facts  sutfl- 
cient  to  entitle  the  appellants  to  the  relief 
claimed  is  a  much  more  difficult  question  to 
solve  in  their  favor.  The  Code  provides  that 
in  an  action  at  law,  where  the  defendant  is 
entitled  to  relief,  arising  out  of  facts  requir- 
ing the  interposition  of  a  court  of  equity, 
and  material  for  his  defense,  he  may,  upon 
filing  his  answer  therein,  also  as  plaintiff  Qle 
a  complaint  in  equity,  etc.  Unless,  there- 
fore, the  relief  sought  does  arise  out  of 
facts  requiring  the  interposition  of  a  court  of 
equity,  and  material  to  the  defense,  the  de- 
fendant is  not  entitled  to  file  such  complaint. 
I  was  strongly  impressed  at  the  bearing  with 
the  lielief  that  the  appellantjs  had  not  shown 
in  their  complaint  such  a  state  of  facts  as  re- 
quired the  aid  of  a  court  of  equity  to  render 
them  available  as  a  defense  to  the  action  upon 
the  notes,  and  a  further  consideration  of  the 
case  has  confirmed  me  in  that  belief.  The 
matter  of  the  alleged  fraudulent  representa- 
tions claimed  to  have  been  made  by  the  re- 
spondent to  the  appellants  upon  the  sale  by 
him  to  them  of  the  drugs  and  other  articles 
for  the  payment  of  which  the  notes  were  ex- 
ecuted, and  the  matter  of  the  alleged  partial 
payments  upon  the  said  notes  are  matters 
clearly  cognizable  at  law,  and  the  appellants 
^re  entitled  to  the  benefit  of  them  as  a  de- 
fense in  said  action.  Partial  payments  upon 
a  note  may,  under  the  Code,  be  pleaded  as 
payment  pro  tanto  thereof.  And  a  fraud  or 
warranty  in  the  sale  of  goods  could,  l>efore 
the  Code,  be  set  up  as  a  recoupment  of  the 
plaintiff's  claim  in  an  action  to  recover  the 
consideration  price  of  the  goods,  and  since 
then  may  be  interposed  as  a  defense  by  way 
of  counter-claim,  notwithstanding  a  promis- 
sory note  was  given  for  such  price,  where  it 
had  not  been  transferred  to  an  innocent 
holder,  ^or  do  1  see  any  difficulty  in  the 
appellant's  availing  themselves  of  the  matter 
of  the  alleged  agreement  of  the  respondent 
to  collect  the  said  accounts  and  notes  belong- 
ing to  him  and  said  £.  L.  Schieflelin,  and  to 
apply  one-half  of  the  amounts  collected  as 
credits  upon  the  notes  sued  upon  as  a  defense 
to  the  action  upon  said  notes.  The  appel- 
lant's counsel  contended  that  it  was  neces- 
sary that  the  appellants  have  the  aid  of  a 
court  of  equity  in  that  matter  in  order  to  ob- 
tain a  discovery;  but  that  is  no  longer  an  es- 
sential ground  of  equitable  jurisdiction, 
although  courts  of  equity  may  still  retain 
jurisdiction  for  such  purposes.  The  provis- 
ions of  the  Code  are  sufficiently  broad  to  ad- 
mit of  as  full  a  discovery  at  law  in  such  a 
case  as  can  be  obtained  in  a  court  of  equity. 
The  appellants  do  not,  in  my  opinion,  show 
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by  their  complaint  a  case  requiring  the  in- 
terposition of  a  court  of  equity,  and  material 
for  their  defense  in  the  action  at  law.  The 
circuit  court,  therefore,  properly  sustained 
the  demurrer,  and  the  decree  appealed  from 
will  be  affirmed. 


(19  Or.  181) 


ROSTEL  V.   MORAT. 


(Supremt  Court  of  Oregon.    May  1,  1890.) 

AdKIMIBTBATOBS'    ACCODNTB — AU-OWANCB — ^A»- 
FEAL. 

1.  It  is  the  duty  of  every  executor  or  adminis- 
trator, within  six  months  after  notice  of  his  ap- 
pointment, and  every  six  months  thereafter  until 
the  estate  is  settled,  to  file  a  semi-annual  account; 
and  the  county  court  must,  at  the  first  term  after 
any  such  account  is  filed,  ascertain  and  determine 
if  the  estate  be  sufficient  to  satisfy  the  claims  pre- 
sented and  allowed  within  the  first  six  months,  or 
any  succeeding  six  months  thereafter,  after  paying 
the  funeral  charges  and  expenses  of  administra- 
tion, and,  if  so,  it  shall  so  order  and  direct ;  but,  if 
the  estate  be  insufficient  for  that  purpose,  it  shall 
ascertain  what  i>er  centum  it  is  siuflcient  to  satis- 
fy, and  direct  accordingly. 

3.  By  paying  claims  in  advance  of  an  order  by 
the  court,  an  executor  or  administrator  takes  the 
risk  of  securing  the  approval  of  his  acts  by  the 
court  when  his  accounts  and  vouchers  shall  be 
presented. 

8.  If  the  final  account  of  an  executor  or  ad- 
ministrator be  disapproved  by  the  court,  he  may 
either  appeal  from  the  decree  disallowing  the  same, 
or  file  another  account,  which  shall  meet  the  ob- 
jections of  the  court. 

4.  A  decree  for  the  payment  of  money  in  pro- 
bate proceedings  cannot  be  enforced  as  for  a  con- 
tempt   The  proper  prooess  Is  an  execution. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Jackson  coun- 
ty; L.  R.  Webster,  Judge. 

This  controversy  has  arisen  in  the  course 
of  the  settlement  of  the  estate  of  Julius  lias- 
pot,  deceased.  The  defendant,  Rapheal  Mo- 
rat,  is  the  executor  of  the  last  will  of  said 
deceased,  and  the  plaintiff  is  endeavoring 
to  secure  the  payment  of  a  claim  in  the 
form  of  a  judgment  whicli  be  obtained  before 
a  justice  of  the  peace  in  Jaclcsou  county 
against  said  Julius  Raspot  in  his  life-time. 
Ihe  cause  was  transferred  from  the  county 
court  of  Jackson  county  to  the  circuit  court 
of  that  county,  for  the  reason  that  tlie  newly- 
elected  judge  of  that  county  was  directly  in- 
terested as  counsel  for  one  of  the  litigants. 
Raspot  died  on  the  7th  of  March,  1884.  On 
the  23d  day  of  August,  1884,  the  will  was 
duly  proven  and  admitted  to  probate,  and 
the  defendant  qualitled  as  executor,  and  en- 
tered upon  the  duties  of  his  trust.  The  in- 
ventory was  not  filed  until  the  23d  day  of 
October,  1884,  by  which  it  appears  the  ap- 
praised value  of  the  property  of  the  estate 
was  $222.92.  On  the  4th  of  March,  1885. 
the  executor  filed  a  final  account.  On  March 
21,  1886,  he  filed  another  final  account;  iind 
on  the  rah  day  of  July,  1887,  be  made  "afull 
and  final  statement  of  his  proceedings."  To 
each  of  these  accounts  the  respondent  filed 
objections,  and  said  accounts  were  disallowed 
by  the  court;  but  each  account  showed  dis- 
bursements enough  to  absorb  the  estate,  if 
the  claims  paid  were  such  as  the  executor  had 


the  right  to  pay  in  the  order  in  which  they 
were  paid.  On  the  7th  day  of  September  the 
court  made  an  order  adjudging  that  the  ex- 
ecntor  pay  Rostel's  claim  forthwith,  or  that 
he  show  cause  at  the  next  term  of  court  why 
he  failed  or  refused  to  pay  it.  On  the  5th 
day  of  October,  1886,  the  executor  sei-ved 
and  filed  a  notice  of  appeal  from  said  order; 
but  no  undertaking  on  appeal  was  executed, 
and  the  same  was  not  prosecuted.  After- 
wards, on  the  2d  day  of  May,  1887,  C.  B. 
Rostel  filed  in  said  court  a  petition  for  a  cita- 
tion requiring  the  executor  to  appear  and 
show  cause  why  he  did  not  pay  petitioner's 
claim  theretofore  allowed  and  ordered  paid. 
The  execntor,  in  answer  to  this  citation,  un- 
dertook to  show  cause  by  filing  one  of  bis 
fipal  settlements.  There  was  a  hearing  on 
tills  account  on  the  6th  day  of  July,  18^7,  at 
which  the  court  refused  to  set  aside  its  order 
of  Septemtor  7,  1886.  and  directed  the  exec- 
utor forthwith  to  comply  with  the  same. 
Finally,  on  the  30th  of  June,  1888,  the  exec- 
utor still  failing  to  comply  with  said  order 
by  paying  Rostel's  claim,  the  court  awarded 
a  warrant  for  his  arrest,  and  committed  bim 
to  the  jail  of  Jackson  county,  to  be  "there 
kept  in  close  confinement  and  custody  until 
he  submits,  and  obeys  'the  orders  of  this 
court."  It  was  admitted  on  the  argument, 
though  it  does  not  appear  from  this  record, 
that  Moiat  was  afterwards  discharged  from 
said  confinement,  by  the  circuit  judge  of  the 
first  district,  on  habeas  corpus.  When  this 
cause  reached  the  circuit  court,  it  appears  to 
have  been  tried  by  the  court  as  to  whether 
the  executor  should  pay  Rostel's  claim,  being 
the  same,  precisely,  which  had  been  previous- 
ly tried  and  determined  by  the  county  court; 
and  said  circuit  court  ordered  him  to  pay  it 
within  15  days.  It  is  from  this  order  or 
judgment  that  this  appeal  is  taken. 

C.  W.  Kahler,  for  appellant.  H.  K.  Han- 
na,  for  respondent. 

Strai^n,  J.  The  proceedings  in  this 
cause  seem  to  be  so  irregular,  as  well  as  pro- 
lix, that  it  is  difficult  to  determine  just  what 
the  rights  of  the  parties  really  are.  There 
have  been  an  unnecessary  number  of  papers 
filed — manyof  which  were  copied  into  the  jour- 
nal— in  the  county  court,  when  there  was  no 
occasion  for  it;  and  where  the  record  ought 
to  t>e  full  and  explicit,  it  is  frequently  want- 
ing in  particularity.  The  appellant's  con- 
tention is  that  the  county  court  is  a  court  of 
record,  (article  7,  §  1,  Const.,)  and  that  what- 
ever judgment  or  decree?  it  may  enter  ought 
to  be  justified  by  the  record  in  the  particular 
case;  that  probate  jurisdiction  is  conferred 
on  the  court  by  the  constitution,  art.  7,  §  12, 
and  by  the  Code,  §  895,  and  the  manner  in 
which  it  shall  be  exercised  is  fixed  by  the  va- 
rious provisions  of  the  law  applicable  to  the 
particular  subject;  that  section  1170,  Hill's 
Code,  makes  it  the  duty  of  an  executor  or  ad- 
ministrator, within  six  months  from  the  date 
of  the  nutice  of  his  appointment,  and  every 
six  monttis  thereafter  until  the  administra- 
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tion  Is  completed,  and  he  ts  discharged  from 
his  trust,  to  render  a  verifled  account,  and 
file  the  same  with  the  clerk,  showing  Die 
enumerated  particulara  in  said  section  men- 
tioned: and  that  section  1172  makes  it  the 
duty  of  the  court,  at  the  6rst  term  after  the 
filing  of  the  first  semi-annual  account,  there- 
after to  ascertain  and  determine  if  the  es- 
tate be  sufUcient  to  satisfy  the  claims  pre- 
sented and  allowed  by  the  executor  or  admin- 
istrator within  the  first  six  months,  or  any 
succeeding  six  months  thereafter,  after  pay- 
ing the  funeral  charges  and  expenses  of  ad- 
miniaii-ation,  and,  if  so,  shall  so  order  and 
direct;  but,  if  the  estate  be  insufficient  for 
that  purpose,  it  shall  ascertain  what  per  cen- 
tum of  such  claims  it  is  sufficient  to  satisfy, 
and  order  and  direct  accordingly.  These 
sections  prescribe  the  duty  of  the  executor  or 
administrator,  and  the  court  as  well.  The 
executor,  in  this  case,  filed  no  semi-annual 
accounts.  Each  was  a  final  account.  He 
also  took  it  upon  himself  to  pay  clttims  with- 
out any  order  or  directions  from  the  court 
whatever;  and,wliileitis  believed  that  this  is 
and  has  been  the  usual  custom  among  execu- 
tors and  administrators  in  this  state,  it  is  not 
the  course  prescribed  by  law.  By  paying 
claims  in  advance  of  an  order  by  the  court, 
the  executor  or  administrator  simply  takes 
tbe  risk  of  securing  the  court's  approval  of 
bis  action  when  his  accounts  and  vouchers 
shall  be  presented ;  and  this  Morat,  the  de- 
fendant, failed  to  do.  On  the  contrary,  the 
court  disapproved  of  every  account  filed  by 
him,  and  made  an  order  requiring  him  to  pay 
Bostel's  claim  in  full.  The  executor  pub- 
lished two  notices  of  the  hearing  of  each  of 
two  of  his  final  accounts,  one  of  which  no- 
tices was  given  by  order  of  the  court.  On 
each  of  these  occasions  when  his  accounts 
were  disallowed  by  tbe  court,  I  think  the  ex- 
ecutor might  either  have  appealed  from  the 
order  of  the  county  conrt,  or  he  might  have 
filed  another  account,  by  way  of  amendment, 
which  would  have  met  the  views  of  the  court. 
He  saw  proper  to  adopt  the  latter  course,  but 
was  unable  lo  obtain  the  court's  sanction  to 
his  proceedings. 

Having  said  this  much  in  reference  to  the 
proceedings  in  the  county  court,  we  come  to 
an  examination  of  the  action  of  the  circuit 
court  which  resulted  adversely  to  the  execu- 
tor. Among  other  things  the  circuit  court 
found  that  the  said  executor  was  chargeable, 
on  account  of  the  assets  of  said  estate  which 
came  into  his  hands,  with  the  sum  of  #109.83, 
which  is  properly  applicable  to  the  pay- 
ment of  said  claim,  and  should  be  applied  in 
pursuance  of  the  judgment  of  the  county 
court  heretofore  rendered  and  entered  in  this 
behalf.  Whether  this  finding  is  correct,  it  is 
impossible  for  us  to  determine  in  the  present 
state  of  this  record.  Its  correctness  depends 
altogether  on  whether  or  not  the  defendant 
was  properly  charged  by  the  court  with  the 
par  value  of  the  bank-stock,  or  the  amount 
for  which  he  reported  he  sold  it,  and  whether 
or  not  the  credit  side  of  the  account  is  cor- 


rect; and  that  depends  on  whether  or  not 
the  credits  which  he  claims  ought  to  have 
been  allowed.  There  is  a  dispute,  and  con- 
siderable uncertainty,  about  it.  The  court 
below  might  have  heard  evidence  on  this 
subject  which  we  are  not  permitted  to  hear, 
nor  have  we  any  satisfactory  way  of  deter- 
mining the  reasonableness  of  many  of  these 
charges.  While  we  are  not  entirely  satisfied 
that  the  judgment  appealed  from  is  right,  we 
are  unable  to  say  affirmatively  that  it  is 
wrong;  and,  inasmuch  as  the  defendant,  by 
failing  to  observe  the  proper  course  of  pro- 
cedure in  the  county  court,  has  contributed 
very  much  to  produce  this  uncertainty,  we 
do  not  think  we  are  called  on  to  interfere. 
If  the  defendant  had  promptly  filed  his  semi- 
annual account  at  the  end  of  six  months  from 
the  date  of  the  notice  of  his  appointment, 
and  each  six  months  thereafter,  and  had  paid 
no  claims  until  the  court  determined  the  or- 
der of  their  priority,  and  then  paid  them 
upon  the  order  of  the  court,  its  orders  would 
have  fully  and  completely  protected  him 
against  any  claim  not  thus  ordered  to  be  paid. 
Though  not  strictly  necessary,  I  think  this 
case  ought  not  to  be  dismissed  without  a 
word  respecting  the  manner  in  which  the  or- 
der or  decree  may  be  enforced  against  the  de- 
fendant. Section  1078,  Hill's  Code,  in  defin- 
ing the  methods  of  procedure  in  probate  pro- 
ceedings, provides:  "The  mode  of  proceeding 
is  in  the  nature  of  that  in  a  suit  in  equity, 
as  distinguished  from  an  action  at  law." 
And  section  406  provides:  "The  court,  or 
judge  thereof,  may  enforce  an  order  or  de- 
cree in  a  suit  other  than  for  the  payment  of 
money  by  punishing  the  party  refusing  oV 
neglecting  to  comply  therewith  as  for  a  con- 
tempt. "  These  two  sections,  taken  together, 
limit  tbe  power  of  both  the  circuit  and  coun- 
ty courts,  where  a  decree  is  for  the  payment 
of  money,  to  an  execution  for  its  enforcement, 
and  render  subdivision  5,  §  650,  inapplicable 
in  such  case.  The  decree  of  the  circuit  court 
must  be  affirmed. 


(U  Or.  188) 

Allen  et  al.  v.  Ro>vk  et  al, 

(Supreme  Court  of  Oregon.    May  1, 1890.) 

Mechanics'  Liens— Noticb—Knowledob  of 

OWNXR. 

1.  A  notice  of  lien  sufficiently  gives  the  name 
of  the  owner  of  ttie  land  where  the  building  or 
erection  was  placed,  which  says :  "  Sjiid  real  estate 
reputed  to  be  owned  by  one  E.  R.  H.,  and  said 
building  reputed  to  be  owned  by  one  O.  M.  R. " 

2.  In  case  some  person  other  than  the  owner 
of  the  land  employs  a  material-man  or  laborer  to 
furnish  materia  or  to  perform  labor  upon  a  build- 
ing or  erection  on  such  other's  land,  something 
more  is  necessary  to  reach  the  title  of  such  owner 
than  to  insert  his  name  as  owner  in  the  notice  filed 
with  the  county  clerk,  or  to  say  that  he  is  such 
owner  or  reputed  owner.  It  must  be  made  to  ap- 
pear somewhere  in  the  record  that  such  building 
or  improvement  was  placed  on  his  lands  with 
his  knowledge;  and  then  the  lien  can  only  be 
defeated  by  such  owner  making  it  appear  that, 
within  three  days  after  he  obtained  knowledge  of 
the  construction,  alteration,  or  repair  of  such 
building  or  other  improvement,  he  posted  notiee 
in  writing  that  he  would  not  be  responsible  for  the 
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same,  which  notice  must  he  posted  in  a  conspicnous 
place  upon  »aid  land,  or  upon  the  building  or  other 
improvement  situate  thereon. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  CLttsop  county; 
F.  J.  Tatlob,  Judge. 

This  is  a  suit  to  foreclose  a  lien  for  labor 
performed  and  material  furnished  at  tlie  re- 
quest of  the  defendant  Bowe  on  the  premises 
described  in  the  complaint,  being  a  parcel  of 
ground  situate  in  the  city  of  Astoria.  Hawes 
owns  the  lot  in  fee,  but  leased  the  same  to 
Rowe  for  the  period  of  five  years  from  the  Ist 
day  of  November,  1888.  Rowe  employed  the 
plaintiffs  to  erect  the  building,  who  on  the 
23d  day  of  January,  1889,  and  within SOdays 
from  the  time  of  the  furnishing  of  the  mate- 
rials and  the  performance  of  said  labor,  filed 
with  the  county  clerk  of  Clatsop  county.  Dr., 
notice  of  their  lien.  The  defendant  Loeb 
was  made  a  defendant  bectiuse  be  held  a  mort- 
gage made  by  the  defendant  Rowe  on  his  in- 
terest in  tlie  premises  to  secure  the  pay- 
ment of  a  note  for  81,000,  which  note  and 
mortgage  were  dated  on  the  27tb  day  of 
November,  1888,  which  was  duly  recorded 
in  the  oflBce  of  the  county  clerk  of  Clateop 
county,  Dr.,  on  the  28th  day  of  November, 
1888,  and  after  the  plaintiffs  had  commenced 
to  f urnisl)  said  materials  and  to  perform  the 
labor  for  which  they  claim  a  lien.  The  fol- 
lowing is  the  notice  of  lien  filed  by  the  plain- 
tiffs of  their  intention  to  hold  a  lien  on  said 
premises,  except  the  itemized  statement  for 
materials  and  lal)or,  to-wlt:  "Stateof  Oregon, 
county  of  Clatsop — ss :  To  whom  it  may  con- 
cern: Be  it  known  that  we,  the  undersigned, 
B.  F.  Allen  and  Fred.  Krosel,  as  partners 
under  the  name  and  style  of  Allen  &  Krosel, 
painters  and  contractors,  hereby  give  notice 
that  we  claim  a  mechanics'  and  artisans'  lien 
upon  the  folio w^ing  real  estate,  to- wit:  Be- 
ginning at  a  point  2  feet  east  of  the  north- 
west comer  of  lot  2,  block  58;  thence  easterly, 
and  parallel  to  the  center  of  Chenamus  street, 
23  feet;  thence  southerly,  and  at  right  angles 
to  center  of  Chenamus  street,  60  feet;  thence 
westerly  23  feet;  thence  north  60  feet,  to 
place  of  beginning, — in  the  town  (now  city) 
of  Astoria,  as  laid  out  and  recorded  by  John 
McClure,  in  Clatsop  county,  Oregon,  and 
upon  the  building  constructed  thereon  known 
and  called  the  ■  Tillamook  Light  Saloon,' — 
said  real  estate  reputed  to  be  owned  by  one 
£.  11.  Ilawes,  and  said  building  reputed  to 
be  owned  by  one  Geo.  M.  Howe, — for  the  fol- 
lowing labor  performed  and  materials  fur- 
nished by  us  in  the  construction  and  comple- 
tion of  said  building,  to-wit:  *  *  *" 
The  cause  was  referred  to  Charles  E.  Runyon 
to  take  the  evidence,  and  report  the  same  to 
the  court.  Upon  the  evidence  thus  taken, 
the  cause  was  tried  before  the  court,  and  the 
following  tindings  of  fact  and  law  were  made: 
"First,  that  the  claim  of  lien  made  by  the 
plaintiffs  herein  does  not  contain  the  name  of 
the  owner,  nor  reputed  owner,  of  the  proper- 
ty attempted  to  be  charged  with  tlie  said  lien 
at  the  time  the  said  labor  was  performed,  and 


the  materials  were  alleged  to  have  been  fur- 
nished. Conclusions  of  law:  Ft>«t,  that  said 
alleged  claim  of  lien  is  insuflicient  and  void; 
second,  that  said  suit  should  be  dismissed." 
Then  followed  a  decree  in  accordance  with 
the  Ondings. 

W.  M.  Kaiser,  for  appellant.  C.  W.  Pul- 
ton, for  respondent. 

Strahak,  J.  The  right  to  a  lien  on  a 
building  for  material  and  laboc  is  conferred 
by  statute,  and  the  party  claiming  such  lien 
must  show  a  substantial  compliance  with  the 
requirements  of  the  Statute,  or  the  lien  must 
fail.  In  Kezartee  v.  Marks,  15  Or.  529.  16 
Pac.  Rep.  407,  we  had  occasion  to  consider  to 
some  extent  the  question  raised  by  the  re- 
spondent Ilawes,  and  we  there  held  that,  to 
affect  the  land  with  the  lien,  the  name  of  the 
owner  or  reputed  owner  must  be  given  in  the 
notice;  that  such  requirement  in  the  statute 
was  one  of  substance,  and  could  not  be  dis- 
pensed with.  And,  further,  that  when  the 
title  to  the  house  or  structure  and  title  to  the 
land  were  in  different  persons,  and  the  notice 
specifies  the  name  of  the  owner  of  the  build- 
ing or  structure,  but  not  the  name  of  the 
owner  of  the  land,  the  lien  might  attach  to 
such  building,  but  not  to  the  land.  The  only 
real  question  that  the  court  below  seenas  to 
have  considered  was  the  sufficiency  of  the 
plaintiffs'  notice.  On  that  question  I  think 
there  can  be  no  doubt.  After  describing  the 
building  and  the  real  property  sought  to  be 
charged  with  the  lien,  the  notiie  proceeds: 
"Said  real  estate  reputed  to  be  owned  by  one 
E.  R.  Hawes,  and  said  building  reputed  to 
be  owned  by  one  Geo.  M.  Rowe."  On  the 
point  of  objection  ruled  against  the  apiiel- 
lants  by  the  court  below  the  notice  is  suffi- 
cient. 

But  a  further  question  seems  also  to  de- 
mand attention.  One  object  of  tliis  suit  is 
to  reach  the  title  of  the  owner  of  the  land 
upon  which  the  building  is  erected,  and  to 
subject  it  to  the  lien.  In  case  some  person 
other  than  the  owner  employs  a  material- 
man or  laborer  to  furnish  material  or  to  do 
labor  upon  such  land,  something  more  is  nec- 
essary to  reach  the  title  of  such  owner  than 
to  insert  his  name  in  the  notice  filed  with  the 
county  clerk,  and  to  say  that  he  is  such  own- 
er or  reputed  owner.  Section  3672,  HilPs 
Code,  was  evidently  designed  by  the  legisla- 
ture to  meet  such  case.  It  provides:  "Every 
building  or  other  improvement  mentioned  in 
section  3669,  constructed  upon  any  lands  with 
the  knowledge  of  the  owner  or  the  person 
having  or  claiming  any  interest  therein,  shall 
be  held  to  have  been  constructed  at  the  in- 
stance of  such  owner  or  person  having  or 
claiming  any  interest  therein;  and  the  inter- 
est owned  or  claimed  shall  be  subject  to  any 
lien  filed  in  accordance  with  the  provisions 
of  this  act,  unless  such  owner  or  person  hav- 
ing or  claiming  an  interest  therein  shall. 
within  three  days  after  be  shall  have  ob- 
tained knowledge  of  the  construction,  alter- 
ation, or  repair,  give  notice  that  he  will  not 
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be  responsible  for  the  same  by  posting  a  no- 
tice in  writing  to  tliat  effect  in  some  conspic- 
uous place  upon  said  land,  or  upon  the  build- 
ing or  other  improvement  situated  thereon." 
Under  this  section,  when  the  owner  of  the 
land  did  not  employ  the  laborer  or  material- 
man to  furnish  the  materials,  but  the  same 
was  done  by  some  other  person,  it  must  have 
been  done  with  the  knowledge  of  the  owner 
or  person  having  or  claiming  an  interest  in 
the  land.  In  such  case  knowledge  of  the 
owner  or  person  having  or  claiming  an  inter- 
est must  exist  and  be  shown  -as  a  fact. 
AVhen  this  fact  does  appear,  the  lien  reaches 
and  binds  bis  interest,  unless  he  relieved  him- 
self in  the  manner  provided  in  the  section, 
by  posting  the  notice  within  thi-ee  days  after 
he  obtained  such  knowledge.  I  have  looked 
carefully  tl)rouxh  the  pleadings  and  evidence 
to  see  if  the  fact  in  any  manner  appeared, 
but  am  unable  to  discover  it.  There  will 
therefore  be  a  decree  foreclosing  the  lien  of 
the  plaintiffs  against  the  building  described, 
and  the  leasehold  interest  of  George  M.  Bowe 
in  the  land  described,  the  building  to  be  sold 
separately  from  the  land  if  the  plaintiff  so 
elect;  otherwise  the  building  and  the  interest 
of  the  defendant  Bowe  in  the  land  may  be 
sold  together,  and  the  proceeds  of  the  sale 
shall  be  applied,  flrst,  to  the  payment  of  the 
lien  of  the  plaintiff,  and  next  to  the  mortgage 
of  the  defendant  Loeb,  which  is  hereby  di- 
rected to  be  foreclosed.  The  decree  of  the 
court  below  will  be  reversed,  and  a  decree 
entered  here  in  accordance  with  this  opinion. 


a«  Colo.  671) 

Cross  v.  Eistler. 
(Supreme  Court  of  Colorado.    May  9, 1880.) 

Statute  of  Frauds— Fbohisb  to  Answeb  roB 
Another's  Debt — Evidence. 
1.  A  party  accepting  a  note  and  chattel  mort- 
gage, in  his  own  name,  to  secure  bis  own  debt  as 
well  as  the  individual  debt  of  another,  as  a  matter 
of  accommodation  to  the  latter,  and  without  com- 
pensation, is  only  bound  to  exercise  ordinary  dili- 
gence, and  is  not  liable  for  a  failure  to  realize  on 
the  securities  without  proof  of  negligence. 

i.  A  special  promise  to  answer  for  the  debt  of 
another,  not  in  writing,  Is  void  under  the  statute 
of  frauds. 

3.  Extrinsic  facts  and  circumstances  relating 
to  the  parties  and  their  actual  dealings  with  each 
other  in  reference  to  matters  referred  to  in  writ- 
ings maybe  shown  by  oral  evidence;  but  mere 
naked  contemporaneous  declarations,  and  the  un- 
authorized statements  of  third  parties,  are  not  ad- 
missible. 

4.  Letters,  signed  by  the  parties,  tending  to 
explain  the  transaction  in  litigation,  are  admissi- 
ble in  evidence. 

5.  The  previous  conduct  of  a  party,  inconsist- 
ent with  the  claim  upon  which  he  relied  at  the 
trial,  is  admissible  in  evidence  against  him. 

6.  Where  the  evidence  does  not  tend  to  sup- 
port the  finding,  the  judgment  will  be  reversed  as 
being  against  the  evidence. 

(Syllabus  try  the  Court.) 

Appeal  from  Arapahoe  county  court. 
Coe  <&  Freeman,  for  appellant. 

Ei-LIOTT,  J.  Jacob  Kistler  was  plaintiff 
and  D.  K.  Cross  was  defendant  below.  The 
principal  facts,  as  shown  by  the  evidence  on 


the  trial,  are  as  follows:  In  the  summer  of 
1886,  one  £.  .1.  Leighton  was  indebted  to  the 
plaintiff,  Kistler,  in  the  sum  of  about  S20U, 
— perhaps  a  little  more, — and  also  to  the  de- 
fendant. Cross,-  in  something  over  $200. 
Cross  and  Kistler,  residing  in  Denver,  Colo., 
made  a  united  effort  to  secure  their  respective 
claims,  which  resulted  in  Leigbton's  execut- 
ing a  note  and  chattel  mortgage  payable  to 
Cross  for  the  sum  of  $450.  The  mortgaged 
property  was  located  in  the  territory  of  Wyo- 
ming. By  agreement  between  Cross  and 
Kistler,  they  placed  the  mortgage  securities 
in  the  State  National  Bank  of  Denver  for 
collection,  the  proceeds  to  be  credited  to  their 
joint  account,  though  their  respective  clain>s 
against  Leighton  were  several,  and  entirely 
independent.  Before  the  mortgage  note  ma- 
tured, Cross  went  East.  Before  going,  it 
was  arranged  between  himself  and  Kistler 
that  he  should  endeavor  to  secure  payment 
of  the  mortgage  note  from  Leighton,  whom 
he  expected  to  meet  in  Boston.  He  met 
Leighton,  who  represented  that  be  had  no 
money,  and  could  not  pay  the  mortgage  note, 
but  proposed  to  renew  it.  He  finally  gave 
Cross  a  power  of  attorney  and  bill  of  sale  of 
everything  he  had  in  Wyoming,  including 
the  mortgaged  property,  as  further  security. 
The  following  letters  written  by  Cross,  while 
east,  to  his  nephew  in  Denver,  were  read  or 
shown  to  Kistler  as  soon  as  received: 

"September  27, 1886.  Leighton  will  make 
new  note  and  new  mortgage,  so  you  need  not 
feel  worried  about  that  matter.  1  shall  see 
that  Kistler's  interests  are  secured  the  same 
as  before.  The  property  will  be  sold  by  me, 
but  I  am  to  have  plenty  of  time  to  dispose  of 
it." 

"October  1,  1886.  I  have  just  received 
from  Leighton  full  power  of  attorney  to  sell 
all  of  his  property  in  Wyoming,  signed  by 
himself  and  Mrs.  L.  Everything  he  owns  is 
In  my  keeping  to  sell.  You  can  withdraw 
that  note  from  the  bank,  and  tell  Mr.  Kist- 
ler that  I  shall  do  nothing  until  I  see  him, 
and  I  will  protect  his  interests  the  same  as 
under  the  former  agreement.  I  have  seen  a 
lawyer,  who  assures  me  that  our  account,  and 
that  of  Mr.  Kistler,  is  amply  secured." 

It  further  appears  that  only  a  very  small 
sum  was  realized  from  the  mortgaged  prop- 
erty by  Cross,  but  all  that  he  did  receive  was 
placed  in  the  Stiite  Kational  Bank,  according 
to  agreement.  There  was  some  conflict  in 
the  evidence  on  unimportant  points,  which 
need  not  now  be  noticed.  The  court  found 
in  favor  of  the  plaintiff,  in  the  sum  of  $200, 
and  rendered  judgment  therefor  against  the 
defendant,  who  brings  the  case  to  this  court 
by  appeal.    Numerous  errors  are  assigned. 

The  case  was  originally  brought  in  a  jus- 
tice's court,  so  there  are  no  written  plead- 
ings. The  principal  assignments  of  error 
question  the  sufSciency  of  the  evidence,  un- 
der the  law,  to  warrant  the  finding  and  judg- 
ment. It  would  seem  that  the  trial  court 
must  have  held  that  the  defendant  had  in  some 
way  become  liable  to  pay  Leighton's  indebted- 
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ness  to  Kistler,  or  else  that  be  had  been  negli- 
gent in  acting  as  trustee  under  tbe  mortgage 
or  power  of  attorney,  whereby  KIstler  lost  the 
benefit  of  his  security  upon  the  mortgaged 
property.  The  finding  of  the  court  cannot 
be  maintained  on  the  latter  ground,  for  sev- 
eral reasons:  First.  There  was  no  evidence 
of  the  valiie  of  the  mortgaged  property,  nor 
even  of  its  existence,  except  so  far  as  Cross 
got  returns  from  the  disposition  that  was 
made  of  it.  Hence  there  was  no  proper 
measure  of  damnges  upon  which  to  biise  such 
finding.  Secondly.  Cross  was  acting  as  trus- 
tee for  Kistler,  without  consideration,  and  ks 
an  act  of  accommodation,  merely,  and  the  ev- 
idence did  not  tend  to  show  that  Cross  could 
have  secured  more  than  he  did  out  of  the 
mortgaged  property  by  the  exercise  of  greater 
care;  and  he  was  only  bound  to  the  exercise 
of  ordinary  diligence,  under  the  circum- 
stances. There  was  no  evidence  of  negli- 
gence on  tlie  part  of  Cross. 

The  next  question  to  be  considered  is,  did 
the  evidence  tend  to  show  a  binding  promise, 
contract,  or  undertaking  on  the  part  of  Cross 
to  pay  Leightoii's  indebtedness  to  Kistler,  or 
to  see  that  the  same  should  be  paidV  It  is  to 
be  observed  that  Cross  had  nothing  whatever 
to  do  in  procuring  the  credit  to  be  given  by 
Kistler  to  Lelghton.  The  indebtedness  was 
the  individual  and  several  liability  of  Leigh- 
ton.  It  does  not  appear  that  Cross  ever  heard 
of  it  until  about  the  time  he  and  Kistler 
united  their  efforts  to  secure  each  his  own 
claim.  The  execution  of  the  flrst  note  and 
mortgage  in  tlie  name  of  Cross  was  not  done 
at  his  suggestion.  They  were  made  out  and 
sent  to  him  in  that  form  by  Leigliton;  and, 
with  the  concurrence  of  Kistler,  he  accepted 
them,  and  agreed,  without  compensation,  to 
divide  the  proceeds  so  that  Kistler  should 
have  equal  benefit  of  tbe  security.  There 
was  evidence  tending  to  show  that  Kistler 
had  begun  an  attach uient  suit  in  Wyoming 
to  secure  his  debt  against  Leigliton  prior  to  the 
reception  of  the  first  mortgnge.and  that  he  was 
induced  by  Cross  to  dismissthis  suit,  and  rely 
upon  the  note  and  mortgage.  The  evidence 
does  not,  however,  show,  nor  tend  to  show,  as 
a  consideration  for  the  dismissal  of  the 
attachment,  that  Cross  promised  to  pay  Leigh- 
ton's  debt  to  Kistler,  or  guarantied  that  the 
note  and  mortgage  should  prove  effective  to 
secure  such  debt.  It  does  not  appear  that 
Cross  used  anything  more  than  mere  persua- 
sion or  expression  of  opinion  as  to  what  would 
be  the  best  course  to  be  pursued  for  their 
mutual  benefit.  There  is  no  pretense  that 
Cross  made  any  misrepresentation,  or  acted 
in  bad  faith,  in  the  transaction.  Cross  was 
the  only  party  who  took  any  particular  pains 
or  trouble  to  secure  anything  out  of  the  mort- 
gaged property,  and  what  lie  did  get  was  left 
with  the  bank  to  be  divided  as  agreed.  This 
action  is  not  brought  to  compel  an  account- 
ing concerning  said  procee<ls,  so  the  finding 
cannot  l>e  sustained  on  that  ground. 

There  was  considerable  conflict  in  the  testi- 
mony as  to  what  was  said  by  the  nephew  of 


Cross  to  Kistler  when  the  letters  were  exhib- 
ited; Kistler  claiming  that  the  nephew  then 
and  there  promised  unconditionally  that  Cross 
would  pay  Kistler's  claim  against  Leighton, 
or  see  that  it  was  paid.  The  nephew  denied 
this.  It  is  unnecessary  to  settle  this  conflict. 
The  testimony  was  objected  to,  and  was  not 
competent  for  the  purpose  for  which  it  was 
offered.  At  most,  it  showed  only  a  special 
promise  to  answer  for  the  debt  of  another, 
not  in  writing,  and  hence-void  under  the  stat- 
ute of  frauds.  The  letters  showed  for  them- 
selves what  Cross  promised;  and  it  does  not 
appear  that  the  nephew  was  authorized  in 
any  way  to  bind  his  uncle  by  any  other  or  dif- 
ferent undertaking.  Extrinsic  facts  and  cir- 
cumstances relating  to  the  parties,  and  their 
adtual  dealings  with  each  other,  in  refei*ence 
to  the  matters  referred  to  in  the  letters,  might 
be  shown  by  oral  evidence,  but  certainly  not 
the  mere  naked  contemporaneous  oral  decla- 
rations of  an' unauthorized  third  party.  The 
first  letter  showed  that  Leighton  had  prom- 
ised to  give  a  new  note  and  mortgage,  but 
there  is  no  evidence  that  they  were  ever 
given.  The  second  letter  showed  that  Cross 
had  received  a  full  power  of  attorney  to  dis- 
pose of  Leighton's  property,  and  would  pro- 
tect Kistler's  interests  under  tbe  new  secu- 
rity the  same  as  under  the  former  agreement; 
but  it  did  not  assume  to  give  him  any  great«r 
protection.  The  original  security  was  taken 
in  the  name  of  Cross,  and  immediately  de- 
posited in  the  bank  for  the  mutual  protection 
of  himself  and  Kistler.  The  new  security 
was  also  taken  in  the  name  of  Cross,  and 
tbe  letter  was  simply  an  acknowledgment 
by  him  that  Kistler  was  entitled  to  be  pro- 
tected under  the  new  the  same  as  under  the 
original  security,  and  no  further.  Viewed 
in  the  light  of  extrinsic  circumstances,  and 
the  deniings  of  tbe  parties,  there  was  no  am- 
biguity as  to  the  meaning  of  the  letters. 

The  defendant  offered  to  produce  in  evi- 
dence tbe  letter  sent  by  Cross  and  Kistler  to 
Leighton,  demanding  security  for  their  re- 
spective claims.  The  letter,  in  connection 
with  other  testimony,  tended  to  explain  hov 
the  flrst  note  and  chattel  mortgage  came  to  be 
executed  and  sent  as  they  were,  and  was  ad- 
missible, tiiough  perhaps  merely  cumulative. 

Testimony  as  to  the  alleged  unconditional 
promise  of  Cross'  to  pay  Leighton's  debt  hav- 
ing been  admitted,  the  defendant  should  have 
been  permitted  to  show  that  Kistler  was  try- 
ing to  negotiate  a  settlement  with  Leighton 
after  the  time  he  claimed  Cross  had  made 
such  unconditional  promise;  such  conduct 
being  inconsistent  with  th^  claim  that  be  re- 
lied upon  tbe  alleged  promise. 

It  is  unnecessary  to  consider  further  tbe 
assignments  of  error.  Under  the  law  appli- 
cable to  such  cases,  we  are  constrained  to  say 
that  the  finding  of  the  court  was  against  the 
evidence.  Cross  and  Kistler  were  undoubt- 
edly both  innocent  sufferers  by  the  failure  of 
Leighton  to  pay  or  adequately  secure  their  re- 
spective claims:  but,  under  the  evidence,  w» 
can  see  no  legal  or  moral  reason  why  Qtoaa 
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should  pay  Eist1er*8  claim,  in  addition  to 
losin(;  his  "own.  The  judgment  must  be  re- 
versed, and  the  cause  remanded. 

(14  Colo.  429) 

Smith  v.  Griffix  et  al. 
{Stipreme  Court  of  Colorado.    AprU  26, 1890.) 

XUSSMBNTB  — CRBATION  — WaTB— NeCBSSITT— TaX- 

Debd. 

1.  Where  the  owaer  of  ablockinadtydivldea 
it  into  lota,  with  an  alley  in  the  rear,  but  files  no 
plat,  as  required  by  the  statutes  of  Colorado  in  the 
casQof  a  dedication,  and  the  olty  does  not  accept 
the  new  arrangement,  the  purchaser  of  the  alley- 
way at  a  sale  for  taxes  takes  it  free  from  easement, 
and  m^  close  it. 

3.  The  purchaser  of  a  city  lot  75  feet  deep,  with 
a  frontage  of  25  feet  on  a  street,  is  not  entitled  to  a 
way  by  necessity  to  the  rear  of  his  lot  over  the  ad- 
jacent land  of  bis  grantor. 

8.  A  mere  clerical  mistake  in  preparlnfr  a  tax- 
deed  may  be  corrected. 

Appeal  from  supenor  court  of  Denver. 
W.  S.  Decker,  for  appellant.    Markkam  A 
Dillon  and  E.  A.  Clark,  for  appellees. 

Helm.  C.  J.  Appellant  Smith  and  one 
Campau,  being  the  owners  of  a  certain  por- 
tion of  block  64,  in  the  west  division  of  the 
city  of  Denver,  di  vided  the  same  into  seven 
lots.  Five  of  these  lots  fronted  on  Champa 
street,  the  remaining  two,  on  Eiglith  street. 
No  plat  was  tiled,  however,  as  provided  by 
statute,  and  no  acceptance  of  the  new  ar- 
rangement took  place  by  the  city.  Upon  the 
front  of  each  of  the  five  lots  first  mentioned, 
they  constructed  a  dwelling-house,  and  upon 
the  rear  a  coal-house  and  ash-pit.  For  con- 
venience in  reaciiing  these  coal-houses  and 
ash-pits,  they  left  an  alley-way  9.82  feet  in 
width,  extending  from  Eighth  street  to  the 
main  alley  running  through  the  center  of  the 
block.  Four  of  the  five  lots  abutting  on 
Champa  street  were  disposed  of.  The  re- 
maining lot  was  retained  and  occupied  by  ap- 
pellant. Subsequently  the  alley-way  in  qnes- 
tion  was  assessed  and  sold  for  taxes.  De- 
fendant Lillian  Griffin,  who  in  the  mean  time 
had  purchased  the  lot  adjacent  thereto,  front- 
ing on  Eighth  street  and  extending  back  to 
the  main  alley,  became  the  owner  at  such  tax- 
sale.  No  redemption  having  taken  place,  in 
due  time  she  received  her  tax-deed,  where- 
upon she  closed  ihe  private  alley  by  e;ctend- 
ing  a  fence  across  each  end.  Appellant 
brought  the  present  suit  upon  the  ground 
that  the  closing  of  the  alley  constituted  a 
nuisance  which  he  was  entitled  to  have  abat- 
ed. The  court  below  rendered  a  decree  in 
favor  of  appellee.  From  this  decree  the  pres- 
ent appeal  was  taken. 

Since  .Smith  and  Campau  neither  made  a 
statutory  dedication  to  the  city  for  public  pur- 
poses of  the  strip  of  land  in  question,  nor 
conveyed  the  same  by  deed,  the  title  re- 
mained in  them;  and,  sdthough  used  as  a  pri- 
vate way,  it  continued  liable  to  taxation. 
The  title  passed  to  Mrs.  GrilSn  under  her 
tax -deed;  and,  unless  subject  to  an  easement, 
she  acquired  the  right  to  fence  and  u.se  it  in 
accordance  with  the  dictates  of  her  private 


interest.  The  attitude  of  Smith,  being  that 
of  an  original  owner,  and  not  a  purchaser 
after  the  subdivision,  should  be  borne  in 
mind.  If  he  and  Campau  were  attempting  to 
close  this  private  alley,  and  one  of  their  gran- 
tees was  objecting,  a  different  case  would  be 
presented.  Having  subdivided  the  ground, 
reserving  the  alley,  and  having  sold  lots  with 
reference  to  this  sul)division,  they  might  be 
estopped  from  afterwards  interfering  with  the 
use  of  the  alley  by  their  vendees;  or,  if  they 
had  wholly  severed  their  title  to  the  entire 
premises,  including  the  alley,  by  deeds  spe- 
cifically recognizing  this  riglit  as  an  easement, 
their  grantees  might  be  estopped  from  inter- 
fering therewith.  But  Mre.  Griffin's  title  is 
not  thus  embarrassed.  Her  ownership  is  not 
in  privity  with  Smith  and  Campau.  She 
claims  through  a  sale  for  taxes,  and  is  not 
estopped  as  they  or  their  grantees  might  be 
in  the  cases  supposed.  These  considerations 
show  the  inapplicability  of  the  autliorities 
upon  which  appellant  relies.  None  of  the 
cases  cited  are  parallel,  either  in  facts  or  in 
principle,  with  the  one  at  bar.  It  is  hardly 
necessary  to  observe  that  the  public  neither 
possess  nor  seek  to  assert  a  right  of  user  in 
the  premises,  and  hence  are  not  interested  in 
the  present  controversy. 

There  being  no  easement  by  express  grant, 
and  no  right  existing  by  estoppel  in  pais,  the 
claim  of  appellant  to  the  easement  in  ques- 
tion must  rest  upon  prescription  or  necessity. 
It  cannot  be  argued  that  he  has  a  prescript- 
ive right  entitled  to  recognition  in  law,  as 
such  a  right  must  be  founded  upon  at  least 
20  years  of  private  use.  Our  inquiry  is  there- 
fore narrowed  to  the  question,  has  he  a  way 
of  necessity?  We  do  not  stop  to  ascertain 
whether  this  doctrine  could  in  any  event  be 
invoked  where  title  to  the  servient  estate  has 
been,  as  in  the  present  case,  involuntarily 
parted  with  by  the  claimant  of  the  easement. 
Appellant's  lot,  which  is  75 feet  in  depth,  has 
an  unobstructed  frontage  of  25  feet  upon 
Champa,  a  public  street.  By  this  means  ac- 
cess may  be  had  to  all  parts  of  his  premises. 
It  is  true  the  word  "necessity, "  as  used  in 
this  connection,  has  been  held  not  to  mean 
that  there  must  exist  an  absolute  physical 
impossibility  of  otherwise  reaching  the  alleged 
dominant  estate.  When  a  way  exists,  but  the 
expenses  to  be  incurred  in  utilizing  it  are 
grossly  in  excess  of  the  total  value  of  the  es- 
tate itself,  an  easement  of  necessity  is  some- 
times recognized,  as,  for  instance,  (to  use  the 
illustration  employed  in  Pettingill  v.  Porter, 
8  Allen,  6,  cited  by  appellant,)  where  the 
value  of  the  property  conveyed  is  $1,000,  tlie 
vendee  might  have  a  right  of  way  over  an  ad- 
joining tract,  owned  by  his  grantor,  even 
though  he  might,  at  an  expense  of  $100,000, 
reach  bis  premises  by  some  other  means.  But 
it  is  needless  to  prolong  discussion  upon  this 
subject.  The  pleadings  and  evidence  show 
that  tlie  grievance  of  plaintiff  is  based  upon 
inconvenience,  rather  than  necessity.  There 
is,  therefore,  no  room  for  the  application  of 
the  doctrine  in  question. 
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It  appears  that  the  tax-deed,  as  given  to  ap- 
pellee, was  defective  in  omilting  tfie  date  of 
the  tax-sale.  Subsequently,  appellee  procured 
the  execution  of  a  new  tax-deed,  curing  the 
defect  in  question.  Both  deeds  were  received 
in  evidence  at  the  triai.  No  claim  is  made 
of  non-compliance  with  law,  or  of  bad  faith 
or  error  in  advertising  and  conducting  the 
sale;  and,  where  a  mere  clerical  roistalce  has 
occurred  in  prepitring  the  deed,  the  pur- 
chiiser  has  a  riglit  to  have  it  corrected.  i?his 
is  especially  true  when,  as  in  the  present  case, 
no  prejudice  is  shown  to  have  arisen  from  the 
mistake. 

The  description  of  the  strip  of  land  In  ques- 
tion employed  by  the  assessor,  and  included 
in  the  advertisement  of  the  tax-sale  and  in 
the  tax-deed,  differs  somewhat  from  that  giv- 
en thereto  by  the  original  owners.  Upon  this 
ground  it  is  claimed  that  the  deed  is  void. 
Ample  proof  was  received  showing  that  this 
description  is  in  accordance  with  custom  and 
usage  in  describing  tracts  in  that  portion  of 
the  city  of  Denver.  Besides,  it  cannot  be 
claimed  that  the  description  is  not  sufficient 
to  fully  identify  the  property.  It  could  hard- 
ly have  deceived  or  misled  the  owner;  and, 
merely  because  it  is  not  accurate  with  refer- 
ence to  the  cardinal  points  of  the  compass,  it 
should  not  be  held  so  defective  as  to  vitiate 
the  sale.  The  judgment  of  the  superior  court 
is  affirmed. 


a4  Colo.  483) 


Cook  v.  Doud. 


(Supreme  Court  of  Colorado.  April  25, 1890.) 
Rkmarks  of  Cocnsel— New  Trial. 
Where,  In  action  for  assault,  evidence  as  to 
tbe  relations  of  the  parties  prior  to  the  as»ault  has 
been  excluded,  it  is  within  the  discretion  of  the 
court  to  grant  a  new  trial  on  account  of  remarks  of 
defendant's  counsel  commenting  on  the  absence  of 
such  evidence,  and  intended  to  prejudice  the  jury 
against  plaintiff  by  producing  the  impression  that 
there  was  great  provocation  to  the  assault. 

Appeal  from  district  court,  Arapahoe 
county. 

Defendant,  Cook,  sent  word  to  plaintiff, 
Doud,  that  a  party  wished  to  speak  with  him 
at  a  certain  hotel  in  the  city.  Plaintiff  re- 
paired to  the  place  appointed,  and.  was  imme- 
diately assaulted  by  defendant,  in  the  pres- 
ence of  several  by-standers,  with  a  raw-bide 
riding  whip,  receiving  blows  upon  tiie  head, 
shoulders,  face,  and  back.  Plaintiff  clinched 
with  defendant.  A  short  struggle  ensued, 
when  plaintiff  was  thrown  to  the  floor,  and 
there  held  by  defendant  until  others  inter- 
fered, and  put  an  end  to  the  affray.  It  is  un- 
necessary to  embody  anything  further  in  the 
statement  of  facts,  save  the  following  ex- 
tracts, whicli  form  the  basis  of  the  opinion, 
from  the  argument  of  Mr,  Patterson,  counsel 
for  defendant  in  the  court  below:  "Gentle- 
men of  the  jury.  As  I  suggested  in  the  open- 
ing statement,  no  man  of  ordinary,  common 
experience  in  the  affairs  of  tliis  world  will 
hesitate  to  conclude  but  that  there  was  an  an- 
tecedent to  that  affair:  and,  although  it  is 
the  law  in  tliis  state  that  we  sliould  not  be 


permitted  to  show  what  that  antecedent  was, 
I  will  always  believe  that  it  should  be  the 
law,  and,  if  it  is  not,  then  a  law  should  be 
made.    *    *    *    It  seems  to  me,  gentlemen, 
that,  if  counsel  for  plaintiff  in  this  case  de- 
sired to  secure  for  him  a  large  roll  of  green- 
backs, as  a  poultice  to  his  wounded  feelings, 
out  of  the  pocket  of  Mr.  Cook,  that  these  men 
would  have  said,  when  we  offered  to  show 
what  transpired  upon  the  part  of  the  man  to- 
wards Cook  before  the  happening  of  this  af- 
fair.-^they  would  have  said :  '  Yes,  if  there 
is  anything.'    *    *    •    And,  therefore,  gen- 
tlemen of  the  jury,  I  have  a  right  to  say,  as  I 
do  say,  that  it  would  have  been  more  manly 
if.  instead  of  these  gentlemen  constantly  say- 
ing, '  I  object,  I  object,  I  object,'  when  we 
offered  to  prove  the  relation  that  existed  be- 
tween the  parties  before  the  morning  of  the 
10th  of  May,  if  they  had  said:  •  Yes.  we  feel 
that  Mr.  Doud  was  witiiout  fault  in  this  mat- 
ter, and  we  have  no  objection  to  having  his 
conduct  investigated,  and  everything  in  con- 
nection with  this  transaction  laid  bare.'  But, 
gentlemen  of  the  jury,  they  did  not  see  fit  to 
do  it,  and,  presenting  Mr.  Doud  before  yon 
in  this  way,  they  say  to  you  that  tliey  expect 
you  to  commence  on  the  morning  of  May 
10th ;  that  they  do  not  propose  to  have  you 
investigate  for  a  single  moment  any  act  or 
course  of  conduct  on  the  part  of  Mr.  Doud 
towards  Mr.  Cook  before  that  time.     •     •    • 
I  Siiy,  gentlemen  of  the  jury,  that,  when  they 
come  into  court  in  this  light,  they  come  into 
court  under  false  pretenses.    They  attempt 
to  make  the  jury  believe  that  their  client  was 
without  fault;  that  it  was,  in  tbe  language 
of  the  attorney  wiio  addressed  you.  a  brutal 
and  unprovoked  assault.    Yet  at  the  same 
time,  when  we  offered  to  lift  the  veil  for  the 
purpose  of  showing  what  preceded  it,  they 
object,  and  the  court  sustained  them;  and, 
in  the  face  of  this  record,  they  say  you  must 
go  on  the  theory  that  Doud  was  blameless, 
as  guiltless  as  an  infant,  and  has  done  nothing 
wliatever  to  warrant  this  assault  upon  him. 
I  say  that  sort  of  an  argument  and  that  sort 
of  procedure  is  a  fraud  upon  the  jury,  and  a 
iraud  upon  the  court,  and  should  have  no  in- 
fluence upon  the  jury  except  to  induce  them 
to  turn  their  faces  against  a  proposition  that 
is  as  bald  and  unwarrantable  as  this.    *    *    * 
No,  gentlemen  of  the  jury.     To  my  mind, 
this  is  as  evident  and  plain  a  transaction  as 
ever  passed  before  my  mental  vision, — the 
conduct  of  this  man,  goading  Mr.  Cook  onto 
the  step  that  he  took.    *    *    •    How  are 
you  to  determine  how  this  man's  feelings 
were  injured?    How  do  you  know  anything 
about  them?    They  would  not  let  us  prove 
anything   about  them.     *    *    •    He  does 
not  come  before  yon  honestly.    He  did  not 
present  his  case  to  you  in  a  friendly  way.    He 
does  not  lift  the  curtain,  and  let  you  see  his 
inside.    He  does  nothing  but  smuggle  him- 
self in.     lie  says:   <  I  claim  the  protection  of 
the  law,  and  will  not  let  the  jury  see  any- 
thing that  antedated  this  affair  on  the  lOtfa.' 
*    *    *    Talking  about  the  indignities  ttutt 
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have  been  heaped  upon  a  member  of  the  legal 
profession,  I  do  not  believe  that  a  scheme  of 
this  sort  could  win.  In  view  of  the  fact, 
gentlemen,  that  they  themselves  closed  the 
door  to  investigation,  that  they  themselves 
put  a  bar  across  the  entrance,  that  they  them- 
selves refused  to  allow  this  jury  to  know 
what  the  ooqrse  of  conduct  of  this  man  Doud 
towards  Ck>ok  has  been;  to  say  whether  ur 
not- this  was  a  case  in  which  he  was  driven 
by  persecution  to  show  his  displeasure,  and 
to  give  this  man  to  understand  that  a  better 
course  of  conduct  would  be  better  for  him  in 
the  future.  One  of  tlie  witnesses  said  that 
Cook  said  to  him :  '  If  you  promise  to  behave 
in  the  future,  I  will  let  you  up.'  Another 
said  he  declared  this  roan  had  cheated  him 
out  of  five  hundred  dollars.  Anotlier  of  them 
said  that  Mr.  Cook  said  he  would  not  be 
hounded  by  any  cur  of  a  lawyer,  and  scarcely 
a  word  of  protest  out  of  the  mouth  of  this 
man  Doud.  It 'shows  that  there  is  something 
behind  it  and  around  it  that  these  people  are 
closing  out,  and  they  want  to  get  a  verdict 
upon  a  mere  teclmicality;  and  that  would  be 
a  disgrace  to  justice,  if  the  true  relation  of 
these  men  could  be  made  to  appear.  *  ■■<  * 
The  court  says  that  you,  gentlemen  of  the 
jury,  are  the  sole  judges  of  what  this  amount 
should  be;  and  I  have  no  hesitation  in  say- 
ing, from  what  has  crept  out, — the  declara- 
tions of  Cook  at  the  time,  charging  this  man 
with  pursuing  and  persecuting  him,  the  fact 
that  they  must  shut  the  door,  and  put  a  bar 
across  the  entrance  so  that  you  could  not  see 
what  the  real  matter  was, — all  go  to  justify 
me  in  asserting  that  one  cent  would  be  ample 
damages,  because  it  carries  with  it  the  heavy 
expense  of  this  trial." 

Patterson  A  Thomas,  for  appellant.    A.L. 
Doud,  pro  se. 

Helm,  C.  J.,  {after  stating  tJie  facts  as 
above.)  The  present  action  is  for  damages 
growing  out  of  an  assault  and  battery.  The 
case  was  tried  to  a  jury,  and  a  verdict  was 
returned  in  favor  of  plaintiff  for  the  sum  of 
9200.  Upon  motion  for  a  new  trial  this  ver- 
dict was  set  aside,  and  thereupon  defendant 
prosecuted  the  present  appeal  under  the  stat- 
ute of  1885,  no  longer  in  force.  At  the  trial 
the  court  below  excluded  all  evidence  offered 
to  show  antecedent  business  transactions  be- 
tween plaintiff  and  defendant.  Notwith- 
standing this  ruling,  however,  counsel  for 
defendant,  in  his  address,  repeatedly  referred 
to  these  transactions,  and  endeavored  to  im- 
press upon  the  jurors'  minds  the  idea  that 
defendant  acted  under  such  strong  provoca- 
tion as  to  justify  a  verdict  for  one  cent  only. 
In  vacating  the  verdict  returned  the  follow- 
ing language  was  employed  by  the  court:  "I 
think  that  the  opinion  of  the  supreme  court 
sliould  be  had  on  this  method  of  addressing 
the  jury;  and  I  grant  a  new  trial  in  this  case 
freely,  without  any  hesitation,  on  the  sole 
ground  tliat  counsel,  in  addressing  the  jury, 
should  confine  themselves  to  the  testimony, 
'  Hud  not  by  innuendo  or  indirection  seek  to 


place  before  them  matters  which  the  court 
has  expressly,  by  its  rulings  on  the  introduc- 
tion of  testimony,  said  were  not  proper. "  We 
cannot  say  that  the  court's  action  in  granting 
a  new  trial  should  be  sustained  upon  either 
of  the  remaining  grounds  stated  in  the  mo- 
tion. Our  examination  will,  therefore,  ex- 
tend only  to  the  matter  above  specified  as  the 
basis  of  the  ruling  made.  If  counsel  for  de- 
fendant was  guilty  of  misconduct  in  argu- 
ment, whereby  the  jury  may  have  been  in- 
duced to  consider  circumstances  not  before 
them,  and  thus  to  reduce  the  damages  they 
would  otherwise  have  given,  unless  some 
technical  objection  forbids,  the  order  under 
consideration  should  be  sustained. 

It  is  impossible  to  give  in  advance  special 
directions  for  the  guidance  of  attorneys  in 
the  discussion  of  evidence.  An  attempt  to 
do  so  would  unwisely  limit  the  attorney's 
privilege  on  one  hand,  or  embarrass  the 
due  administration  of  justice  on  the  other. 
This  is  a  matter  that  must  of  necessity  be 
left  largely  to  the  reasonable  discretion  of 
trial  courts,  and  to  a  certain  extent  be  gov- 
erned by  the  circumstances  attending  the 
particular  proceedings  in  progress.  The  gen- 
eral rule,  however,  that  counsel  may  not 
comment  upon  matters  of  fact  that  have  not 
been  admitted  in  evidence,  and  that  their 
arguments  must  in  this  respectbe  confined  to 
the  record,  has  received  universal  approval. 
But  great  embarrassment  is  often  encoun- 
tered in  determining  just  where  the  line  ex- 
ists between  those  inferences  that  counsel 
may  draw  from  evidence  before  the  jury,  and 
the  suggestion  of  substantive  matters  that 
are  wholly  outside  the  record.  The  disposi- 
tion of  courts  has  been,  as  it  doubtless  should 
be,  to  recognize  a  generous  license  in  the 
premises,  and  to  resolve  serious  doubts  m 
favor  of  the  freest  and  fullest  discussion. 
Counsel  in  the  present  case  refrained  from 
naming  expressly  any  facts  or  circumstances 
not  in  the  record,  but  he  accomplished  the 
same  result  by  adroitly  insinuating  the  exist- 
ence of  such  facts  and  circumstances.  He 
labored  throughout  his  argument  to  impress 
upon  the  minds  of  the  jurors  the  belief  that 
back  of  the  affray  there  existed  a  state  of  af- 
fairs which  justly  enraged  defendant,  and 
led  him  to  make  the  assault.  Without  de- 
claring that  the  court  committed  error* in 
excluding  evidence  of  the  antecedent  business 
relationship  of  the  parties,  he  *skillfully  di- 
rected the  attention  of  the  jurors  to  this  re- 
lationship, and  persistently  insisted  that  the 
conduct  of  plaintiff,  whatever  it  may  have 
been,  was  such  as  to  excuse  in  large  meas- 
ure, if  noit  to  justify,  defendant's  assaiilt. 
It  is  impossible  to  read  this  argument  with- 
out being  impressed  with  the  belief  that 
counsel  may  have  obtained  for  his  client 
even  a  greater  advantage  than  the  admission 
of  the  excluded  testimony  would  have  pro- 
duced. It  is  not  contended  that  the  court's 
ruling  rejecting  this  testimony  was  error, 
and  we  do  not  perceive  any  legal  excuse  for 
making  its  absence  a  subject  of  repeated 
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reference  and  comment.  If  it  was  not 
proper  for  the  jurors  to  have  before  them  the 
prior  acts  of  the  parties,  it  was  certainly  not 
competent  for  counsel  to  persistently  urge 
that  the  verdict  sliould  be  influenced  there- 
by. If  the  jury  were  not  entitled  to  judge 
of  the  assault  in  the  light  of  the  facts  consti- 
tuting the  alleged  provocation,  counsel  was 
not  entitled  to  constantly  remind  them  of 
such  provocation,  and  insist  upon  its  sup- 
posed aggravated  nature,  in  reduction  of 
damages.  This  is  not  analogous  to  the  cases 
cited,  where  comment  was  permitted,  and 
damaging  inferences  were  allowed  to  be 
drawn  from  the  failure  of  the  adverse  party 
to  produce  competent  evidence,  of  import- 
ance, apparently  within  his  reach.  The 
epithets  employed  by  defendant,  and  men- 
tioned by  witnesses  in  describing  the  assault, 
furnisheicl  no  legal  foundation  for  counsel's 
remarks.  They  were  uttered  in  the  heat  of 
passion,  and,  had  punitive  damages  been  al- 
lowable, would  have  been  pertinent  to  aug- 
ment the  recovery.  As  it. was,  however, 
they  could  perform  no  office  save  possibly  to 
aggravate  the  public  contumely  of  the  as- 
sault, and  thus  increase  the  measure  of  plain- 
tiffs compensatory  indemnity.  The  jurors 
were  expressly  forbidden  by  the  charge  from 
considering  any  "circumstances  previous  to 
the  preparation  for  the  assault."  The  utter- 
ances of  defendant  at  the  time  were  almost 
necessarily  detailed  as  a  part  of  the  reii  gestae; 
but,  in  so  far  as  they  might  be  supposed  to 
point  to  a  possible  provocation  arising  out  of 
past  business  transactions,  they  could  have 
no  effect  upon  the  verdict.  Counsel  had  no 
more  right  to  employ  the  epithetain  question 
as  a  basis  for  bis  innuendo  of  provocation 
than  to  insist,  a^  be  did,  that  the  mere  fact 
of  the  assault  being  made  conclusively  im- 
plied the  existence  of  such  provocation,  and 
warranted  the  jury  in  considering  the  same 
upon  the  apportionment  of  damages. 

The  proposition  is  urged,  however,  that, 
since  no  exception  was  preserved  during  the 
progress  of  the  argument,  the  court's  action 
in  granting  a  new  trial. was  a  fatal  error. 
The  attention  of  both  court  and  counsel 
should  undoubtedly  be  drawn  to  such  objec- 
tionable conduct  by  immediate  protest.  Un- 
def  the  impulse  of  exciting  cases,  attorneys 
sometimes  inadvertently  pass  beyond  the 
pale  of  legitimate  argument;  but,  attention 
being  at  once  called  to  the  matter,  proper 
amends  are  made,  and  harmful  results 
avoided.  Occasionally  opposing  counsel  in- 
tentionally refrain  from  objection,  hoping  to 
secure  some  unfair  advantage,  either  in 
closing  the  case  or  in  the  court  of  review, 
through  the  misconduct  in  this  respect  of  op- 
ponents. It  is  obvious  that  when,  under 
such  circumstances,  this  purpose  is  not  ac- 
complished, the  tardy  objection  by  motion  for 
a  new  trial  should  be  regarded  with  no 
special  favor.  Hence  it  is  tliat  reviewing 
tribunals  have  sometimes  applied  to  such 
cases,  when  the  trial  court  refused  relief,  a 
rule  analogous  to  that  of  estoppel.    Powers 


v.  Mitchell,  77  Me.  361;  Knight  v.  Hough- 
tailing;  85  N.  C.  17;  Davis  v.  State.  33  Ga. 
98.  But,  as  already  suggested,  niH  prim 
courts  are  necessarily  vested  with  a  large  dis- 
cretion in  passing  upon  motions  for  a  new 
trial.  This  discretion  must  not  be  arbitrarily 
or  illegally  exercised,  but  discretion,  however 
limited,  involves  some  independence  of  judg- 
ment; and,  in  determining  whether  or  not 
certitin  alleged  misconduct  could  have  preju- 
diced the  opposite  party,  those  courts  have 
advantages  not  possessed  by  reviewing  tri- 
bunals. For  these  reasons,  unless  there  be 
an  illegal  exercise  of  discretion,  or  a  clear 
abuse  thereof,  appellate  courts  decline  to  in- 
terfere. Moreover,  trial  courts  themselves 
are  not  entirely  free  from  responsibility  un- 
der circumstances  like  those  here  presented. 
Improper  conduct  before  them,  however 
manifested,  should  be  rebuked  and  repressed. 
And  no  case  has  been  cited  which  holds  that 
the  mere  silence  of  opposing  counsel  estops 
the  court  from  granting  relief  by  a  new  trial 
when  the  rights  of  litigants  have  been  preju- 
diced through  misconduct  in  argument.  It 
is  a  fact  worthy  of  notice  that  in  the  present 
case  objection  was  interposed  during  the 
argument,  though  no  ruling  was  obtained, 
and  no  exception  was  taken.  It  is,  there- 
fore, not  true  that  counsel,  owing  to  enthu- 
siasm or  excitement,  remained  unconacioiis 
of  the  impropriety  he  was  committing.  We 
cannot  say  that  the  district  court  abused,  or 
illegally  exercised,  its  discretion  in  the  case 
at  bar,  and  its  action  will  be  treated  as  con- 
trolling. The  order  appealed  from  is  af- 
firmed. 


(u  Colo,  m 
Great  West  Min.  Co.  e.  Woodmas  of  Al- 
ston MiN.  Co.  et  al. 
{Supreme  Court  of  Colorado.    Jan.  30, 1890.) 
Dbbd  to  Mikino  Lakds— Cawceliatioh — lu^cnn 

— JnlXlMBNI. 

1.  Courts  of  equity  will  only  grant  rdief  in 
case  the  application  therefor  is  made  without  nn- 
reasonable  delay.  The  strongest  equity  may  be 
forfeited  by  laches,  or  abandoned  by  acquiesceooeL 

2.  Where  the  subject-matter  of  a  oontroreny 
1b  the  right  to  unpatented  mining  property,  the 
uncertain  and  fluctuating  character  of  the  prop- 
erty will  be  considered  in  determining  tbe  ques- 
tion of  laches. 

8.  The  statute  of  limitations  fixes  a  limitation 
beyond  which  the  courts  cannot  extend  the  time, 
but  within  this  limit  the  peculiar  doctrine  of  courts 
of  equity  will  prevail. 

i.  As  a  rule,  a  judgment  of  a  court  of  gen- 
eral jurisdiction  is  void  in  no  case  except  when 
it  appears  from  the  record  itself  that  the  court, 
in  pronouncing  it,  acted  without  jurisdiction. 
{Syllabiia  by  the  Court.) 

Appea  from  district  court,  Arapahoe 
county. 

L.  S.  Dixon  and  H.  B.  Johnson,  for  appel- 
lant.   Hugh  Butler,  for  appellees. 

Hayt,  J.  The  facts  in  this  case,  as  they 
appeared  previous  to  the  last  trial,  are  suffi- 
ciently set  forth  in  the  former  opinions  filed 
herein,  and  will  not  be  again  repeated.  See 
12  Colo.  46,  20  Pac.  Rep.  77L    The  j  udgment 
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of  the  district  court  of  EI  Paso  county  in  fa- 
vor of  appellees  was  then  reversed,  and  the 
case  remanded  to  that  court,  leaving  counsel 
and  the  court  below  to  pursue  such  course 
in  relation  to  additional  parties  and  further 
proceedings  aa  they  should  be  advised.  There- 
after, by  consent  of  parties,  a  change  of  ven- 
ue was  taken  to  the  district  court  of  Arapa- 
hoe county,  and  a  new  trial  had.  Upon  this 
trial  a  large  amount  of  additional  evidence 
was  Introduced,  upon  which  evidence,  con- 
sidered with  that  previously  talten,  the  court 
below  found  the  issues  for  the  defendants, 
and  dismissed  the  bill.  To  review  this  action 
of  the  court  the  case  is  brought  here  by  ap- 
peal. In  the  district  court  the  judge  presid- 
ing at  the  trial,  Hon.  O.  B.  Ltddell,  filed  a 
written  opinion,  with  a  copy  of  which  we  have 
been  favored  by  counsel.  In  it  the  learned 
judge  reviews  tlie  case  at  length,  in  coimec- 
tion  with  the  authorities,  and  arrives  at  the 
conclusion  that  the  appellant  had  been  guilty 
of  such  unreasonable  delay  in  asserting  its 
rights  that  it  ought  not  to  be  heard  now. 

An  examination  of  the  new  evidence  in- 
troduced discloses  that  it  was  largely  direct- 
ed to  the  question  of  laches.  Upon  the  case 
as  made  upon  the  former  appeal,  this  court 
was  of  the  opinion  that  laches  sulBcient  to 
defeat  a  recovery  did  not  appear.  Mr.  Jus- 
tice Gerry,  delivering  the  opinion  of  the 
court,  then  said,  in  reference  to  Purmort,  and 
the  service  of  process  upon  him,  that  he  "con- 
cealed, or  neglected  to  inform  the  company 
of,  the  fact  of  such  service."  And  again, 
upon  rehearing,  it  was  said:  "The  appellant 
was  not  informed  of  the  false  return,  or  of 
the  unauthorized  appearances  of  Gwynn,  in 
time  to  proceed  by  motion  to  correct  the  same 
in  the  court  where  the  attachment  suits  were 
pending,  and  had  no  notice  of  the  sale  of  its 
real  property  until  the  time  for  redemption 
had  expired,  but,  as  soon  as  it  did  obtain  in- 
formation of  the  fraud  perpetrated  upon  it, 
it  was  diligent  in  employing  counsel  and 
commencing  this  suit;  and,  as  this  suit  was 
brought  within  less  than  three  years  from  the 
time  of  the  perpetration  of  the  fraud  com- 
plained of,  and  within  less  than  eighteen 
months  from  the  time  of  the  execution  of  the 
sheriffs  deeds,  and  promptly  upon  the  dis- 
covery of  the  fraud  that  had  been  practiced 
upon  it,  we  think  the  appellant  was  charge- 
able with  no  such  laches  as  should  bar  it 
from  maintaining  this  action."  The  addi- 
tional evidence  occupies  over  SfOO  hundred 
pages  of  the  type- written  transcript,  and  was 
deemed  sufficient  by  the  trial  judge,  after 
giving  due  weight  to  the  evidence  taken  up- 
on the  first  trial,  and  also  to  the  former  opin- 
ions of  this  court,  to  radically  change  the  re- 
.Bult  then  announced.  With  this  new  evi- 
dence the  case  is  now  before  the  court  in  a 
different  aspect  from  that  in  which  it  ap- 
peared upon  the  first  appeal.  Itis  now  shown 
that  A.  W.  Kellogg  was  not  only  general 
agent  of  tiie  appellant  company,  but  that  he 
bad  the  entire  management  of  the  corporate 
business.    The  then  secretary  of  the  compa- 


ny, Mr.  A.  S.  Whitaker,  who  has  at  all  times 
been  active  in  prosecuting  this  action,  swears 
in  reference  to  the  Great  West  enterprise: 
"It  was  a  pet  scheme  of  Mr.  Kellogg,  and  he 
attended  to  everything."  Again  he  refers  to 
Kellogg  as  "having  the  supreme  manage- 
ment." The  nature  and  scope  of  Mr.  Kei- 
logg's  authority  in  the  premises  becomes  im- 
portant, in  view  of  the  fact  that  he,  in  the 
interest  of  the  Great  West  Company,  arranged 
for  the  institution  of  the  Perkins  suit  in  ad- 
vance of  Monyhan,  who  was  threatening 
suit,  in  order  that  the  working  of  the  mine 
should  not  be  interfered  with.  It  appears 
that,  in  accordance  with  an  arrangement 
previously  entered  into  between  Kellogg  and 
the  workmen  at  the  mine,  upon  ascertaining 
from  Monyhan,  at  Denver,  that  he  was  about 
to  institute  suit,  Kellogg,  by  telegraph,  di- 
rected the  Perkins  suit  to  be  brought.  These 
telegrams,  two  in  number,  were  directed  to 
Frank  D.  Howe,  who  describes  himself  as 
Kellogg's  "closest  friend."  The  originals 
were  not  produced  upon  the  trial;  but,  their 
loss  having  been  shown,  Mr.  Howe  testified 
as  to  their  contents  as  follows :  "  The  first  tel- 
egram— the  body  of  the  message — was, '  Have 
Grogan  commence  suit  in  Perkins'  name.' 
Then — there  was  a  cipher  used  for  Mony- 
han's  name — 'Monyhan  means  to  make  us 
trouble.'  Then  there  was  something  fol- 
lowed, in  the  way  of  •  See  Purmort,'  or  some- 
thing of  that  kind . "  Again :  "  I  was  a  little 
mystified  by  the  expression  'Grogan,' and  I 
telegraphed  Mr.  Kellogg .  <  Does  Grogan  mean 
Gwynn,  and  also  the  amount  due  the  men?'  " 
To  this  telegram  the  witness  testifies  that  he 
received  an  immediate. answer,  in  substance, 
as  follows:  "Yes,  at  once;  followed  with  the 
amounts  due  the  men."  The  witness  further 
testifies  that  the  Gwynn  referred  to  was 
George  B.  Gwynn,  an  attorney  resident  at 
Alma. 

That  an  attachment  was  to  be  issued  in 
such  suit  is  admitted,  but  it  is  claimed  by 
the  appellants  that  it  was  understood  ttuit 
such  attachment  would  only  be  levied  upon 
the  personal  property,  while  the  witnesses 
for  appellee  testify  tlmt  no  such  understand- 
ing was  had.  We  attach  little  importance 
to  this  contlict,  however;  it  now  clearly  ap- 
pearing that  the  proceedings  set  on  foot  by 
Kellogg,  acting  for  the  company,  actually 
resulted  in  the  attachment  and  sale  of  its  real 
property,  The  appellants'  clai  m  that  such  pro- 
ceedings werecarried  to  a  greater  extent  than 
anticipated  by  it  cannot  have  much  weight 
in  a  court  of  equity  as  against  the  rights  of 
bona  fide  purchasers  deriving  title  through 
the  sale  made  under  the  judgment  rendered 
in  such  action.  The  evidence  now  also 
strongly  tends  to  show  that  the  three  princi- 
pal otticers  of  the  plaintiff  company — Kellogg, ' 
Pomeroy,  and  Wliitaker — had  notice  as  early 
as  1883  that  its  real  estate  had  been  attached 
and  sold  in  the  Purmort  and  Monyhan  suits. 
That  Kellogg  had  such  notice  is  shown  be- 
yond dispute;  and  here  it  may  be  said  that 
it  is  a  significant  fact  that  plaintiff  failed  to 
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call  Kellogg  as  a  witness  in  its  behalf,  al- 
thougli  he  was  present,  sitting  by,  at  the  trial. 
Kellogg's  bias  in  favor  of  plaintiff  is  shown 
by  his  letters  introduced  in  evidence.  He 
was  certainly  well  informed  in  reference  to 
these  matters;  and  his  silence,  under  the  cir- 
cumstances, tends  to  create  the  belief  that 
his  knowledge  was  not  of  such  a  character 
as  would  benefit  the  plaintiff. 

Upon  the  former  appeal,  it  was  not  shown 
that  the  company  had  notice  of  the  sale  of  its 
real  estate  in  time  to  avail  itself  of  the 
statutory  right  of  redemption.  It  is  now  ap- 
parent, however,  that  it  had  such  notice  in 
ample  time.  It  is  in  evidence  that  the  com- 
pany was  trying  to  raise  money  with  which 
to  redeem  before  the  time  for  redemption 
should  expire.  Appellant  not  only  failed  to 
redeem,  but  allowed  the  years  1884  and  1885 
to  pass  without  making  any  effort  to  do  the 
annual  assessment  work  upon  any  of  these 
claims,  although  such  work  was  required  by 
the  mining  laws  under  which  they  were 
claiming  tlie  property.  From  the  time  th,e 
sheriff's  deeds  were  executed  and  delivered, 
in  1884,  until  this  suit  was  commenced,  in 
1886,  they  permitted  these  defendants  and 
their  grantors  to  remain  in  the  undisturbed 
possession  of  the  property  without  protest, 
permitting  them  to  develop  the  same  under 
the  belief  that  they  had  acquired  a  good  title 
thereto.  No  fraud  is  imputed  to  the  defend- 
ants. By  the  silence  of  plaintiffs,  they  were 
lulled  into  purcliasing  and  making  expendi- 
tures upon  this  property  that  they  otherwise 
might  not  have  made,  although  it  is  true 
they  ultimately  made  a  profit  as  the  result  of 
the  hazard  incurred.  Under  these  circum- 
stances, we  are  to  determine  wliether  the 
court  erred  in  dismissing  the  bill  on  account 
of  the  laches  of  the  plaintiff.  It  is  a  familiar 
principle  that  courts  of  equity  will  only  grant 
relief  in  cases  in  which  the  application  there- 
for is  made  promptly,  and  without  unreason- 
able delay,  whatever  may  be  the  merits  of 
the  controversy.  The  necessity  for  the  ap- 
plication of  this  rule  to  cases  in  which  the 
subject-matter  of  the  litigation  is  the  right 
to  unpatented  mining  property,  the  only 
value  of  which  arises  from  the  precious 
metals  contained  therein,  is  apparent.  The 
value  of  such  properties  is  always  uncertain, 
and  usually  purely  speculative.  This  case 
furnishes  an  illustration  of  the  uncertainty 
of  such  values.  At  the  time  the  attachmente 
were  levied  the  properties  were  considered 
of  little  or  no  value.  The  ore  extracted 
would  not  pay  the  expenses  of  taking  it  out. 
In  fact  the  suits  were  instituted  for  labor 
performed  and  supplies  furnished  in  working 
the  mine;  the  indebtedness  arising  on  ac- 
count of  the  necessary  expenses  exceeding 
the  amounts  realized  from  the  sales  of  all 
ores  extracted.  Afterwards,  by  the  labor 
and  expenditure  of  these  defendants  and 
their  grantors,  the  property  was  shown  to  be 
of  great  value;  the  ore  extracted  yielding 
a  large  net  profit  to  those  in  possession  and 
working  the  same.    Although  the  original 


proceedings  were  irregular,  should  this  plain- 
tiff, after  years  of  delay,  be  now  allowed  to 
reiip  tlie  benefit  of  the  expenditure  and  haz- 
ard incurred  by  others,  and  which  plaintiff 
was  unwilling  or  unable  to  take?  becomes  a 
pertinent  inquiry  in  this  connection.  Upon 
this  question  the  authorities  are  certainly 
with  the  defendants.  Thus,  in  Peebles 
v.  Beading,  8  Serg.  &  li.  493,  it  is  said: 
"Laches  and  neglect  ought  forever  to  be  dis- 
couraged. There  is  in  chancery  always  a 
limitation.  Nothing  will  bring  a  court  of 
equity  into  action  but  a  pure  equity,  and  a 
reasonable  diligence.  The  strongest  equity 
may  be  forfeited  by  laches,  or  abandoned  by 
acquiescence. "  In  Sullivan  v.  Bailroad  Co., 
94  U.  S.  811,  the  following  is  quoted  with 
approval,  and  credited  to  Smith  v.  Clav, 
2  Amb.  645:  "Nothing  can  call  forth  this 
court  into  activity  but  conscience,  good  faith, 
and  reasonable  diligence.  Where  these  are 
wanting,  the  court  is  passive,  and  does  noth- 
ing. Laches  and  neglect  are  always  dis- 
countenanced; and,  therefore,  from  the  be- 
ginning of  this  jurisdiction,  there  was  al- 
ways a  limitation  to  suits  in  this  court" 
In  the  case  of  Attwood  v.  Small,  6  Clark  & 
F.  356,  the  lord  chancellor  was  of  the  opin- 
ion that  relief  should  be  refused  in  reference 
to  mining  property  for  the  reason  that  a  de- 
lay of  six  months  had  intervened  between 
the  time  at  which  the  complainants  acquired 
knowledge  of  the  alleged  frauds,  and  the 
bringing  of  the  motion.  In  the  case  of 
Ernest  v.  Vivian,  33  Law  J.  Ch.  517.  upon 
the  subject  of  laches,  the  vice-chancellor 
says:  "The  subject-matter  of  this  suit  is 
the  right  to  mines.  Mining  operations  are 
of  a  particular  character.  They  are  an  un- 
certain and  speculative  and  hazardous  adven- 
ture. *  *  *  There  is  also  a  continual 
and  increasing  risk;  for  a  mine  profitable  to- 
day may  to-morrow  become  worthless.  Sim- 
ilar observations  have  repeatedly  been  made 
by  other  judges.  Now,  if  a  person  has  a 
just  right  to  mines  of  which  he  is  not  in 
possession,  as  against  those  who  are  in  pos- 
session of  and  working  them,  and  if  he 
claims  to  be  the  rightful  owner,  (the  person 
in  possession  bejng  aware  of  his  rights  or 
supposed  rights,)  if  such  owner,  not  being 
prevented  by  fraud  or  concealment,  stands 
by  for  a  long  period  of  time  whilst  those  in 
possession  are  working  the  mines,  this  court 
will  not  lend  him  any  assistance.  *  ♦  • 
It  is  not  equitable  to  allow  him  to  wait  till 
it  is  ascertained  that  the  persons  in  posses- 
sion have  succeeded  or  may  have  been  ruined, 
and  if  the  subject  result  in  profits,  to  ask  to 
put  that  in  his  pocket;  if  in  loss,  to  repudi- 
ate the  loss.  It  is  not  necessary,  even  if  pos- 
sible, to  prove  whether  he  acted  from  pre- 
meditated design  or  carelessness.  "In  the  case 
of  Pollard  v.  Clayton.  1  Kay  &  J.  480,  relief 
was  refused  for  the  reason  that  complainant 
had  delayed  11  months  after  suit  might  have 
been  brought,  and  the  court  also  refused  to 
allow  an  amendment  setting  up  an  excuse 
for  such  delay.    The  court  says:     "Instead 
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of  that,  the  plaintiff  waits  eleven  months, 
and  then,  at  last,  the  bill  is  tiled.  I  do  not 
look  out  of  the  bill,  as  the  case  made  has  not 
done  so;  but  it  is  enough  for  me  to  say  that 
coal,  like  all  other  articles  of  constant  use 
and  constant  sale,  is  a  commodity  fluctuating 
from  day  to  day  in  its  market  price,  and,  dur- 
ing the  Interval  which  has  elapsed,  there 
may  have  been  every  possible  variety  of 
price,  of  rise  or  decline,  and  the  parties  are 
not  now  in  the  same  position.  *  *  *  It 
is  not  equitable — and  in  this  court,  especially, 
it  would  be  improper — to  give  relief  of  that 
description  after  such  a  period  of  delay  as  in 
this  case  has  been  allowed  to  occur  between 
the  time  when  the  plaintiff  was  first  in  a 
position  to  file  a  bill,  and  the  time  when  he 
took  upon  himself  to  file  it.  Having  regard 
to  the  circumstances  of  delay  alone,  the  court 
ought  not  to  give  relief  after  laches  of  this 
description."  In  Oil  Co.  v.  Marbury,  91  U. 
S.  592,  Mr.  Justice  Miller,  speaking  for  the 
court  says:  "The  fluctuating  character  and 
value  of  this  class  of  property  is  remarkably 
illustrated  in  the  history  of  the  production  of 
mineral  oil  from  wells.  Property  worth 
thousands  to-day  is  worth  nothing  to-mor- 
row; and  that  which  would  to-day  sell  for  a 
thousand  dollars  as  its  fair  value  may,  by 
the  natural  changes  of  a  week,  or  the  energy 
and  couiage  of  desperate  enterprise,  in  the 
same  time  be  made  to  yield  that  much  every 
day.  The  injustice,  therefore,  is  obvious,  of 
permitting  one  holding  the  right  to  assert  an 
ownership  in  such  property  to  voluntarily 
await  the  event,  and  then  decide,  when  the 
danger  which  is  over  has  been  at  the  risk  of 
another,  to  come  in  and  share  the  profit. 
While  a  much  longer  time  might  be  allowed 
to  assert  this  right  in  regard  to  real  estate 
whose  value  is  fixed,  on  which  no  outlay  is 
made  for  improvement,  and  but  little  change 
in  value,  the  class  of  property  here  consid- 
ered, subjei-t  to  the  most  rapid,  frequent, 
and  violent  fluctuations  in  value  of  anything 
known  as  property,  requires  prompt  action 
in  all  who  hold  an  option  whether  they  will 
share  its  risks,  or  stand  clear  of  them." 
Further  quotations  from  the  authorities  are 
unnecessHi-y  but  the  following  cases  will  be 
found  in  support  of  the  views  quoted:  Hart 
v.  Clarke,  19  Beav.  363;  Jennings  v.  Brough- 
ton,  5  OeGex,  M.  &G.  139;  Kinney  T.  Min- 
ing Co.,  4  Sawy.  447;  Williams  v.  Bhodes, 
81  111.  588. 

Under  our  statute,  bills  for  relief  on  the 
ground  of  fraud  must  be  filed  within  three 
years  after  the  discovery  by  the  aggrieved 
party  of  the  facts  constituting  such  fraud, 
and  not  afterwards.  We  cannot,  however, 
give  this  statute  such  a  construction  as  will 
permit  a  party  in  all  cases  to  stand  idly  by 
until  the  limitation  of  the  statute  has  nearly 
run,  and  then  claim  that,  by  virtue  of  the 
statute,  be  is  excused  from  the  laches.  The 
statute  fixes  a  limitation  beyond  which  the 
courts  cannot  extend  the  time,  but  within 
this  limit  the  peculiar  doctrine  of  courts  of 
equity  should  prevail.     We  shall  not  extend 


this  opinion.  If  points  have  been  discussed 
by  counsel  that  have  not  been  passed  upon  in 
some  one  or  more  of  the  opinions  in  this  case, 
it  must  not  be  thought  that  for  that  reason, 
they  have  been  overlooked.  A  careful  con- 
sideration of  the  whole  case  convinces  the 
court  that  the  judgment  of  the  court  below 
should  be  sustained.    Affirmed. 

ON  REHBARINa. 

(May  18,  1890.) 

Feb  Curiam.  The  petition  for  a  rehear- 
ing in  this  case  is  so  ably  and  exhaustively 
urged  in  the  printed  brief,  and  argument 
Bled  in  support  thereof,  that  it  has  been 
thought  due  to  counsel  to  file  this  additional 
opinion  in  overruling  the  same.  Counsel  in 
this  argument  say:  "It  is  as  true  now  as  it 
was  upon  the  first  appeal  that  notice  of  the 
judgment  and  sales  is  not  brought  home  to 
the  company."  Let  as  see  as  to  this.  An 
examination  of  the  new  evidence  discloses 
that  the  witness  Duffy  mailed  early  in  Sep- 
tember, 1888,  the  following  letter,  duly  ad- 
dressed, to  Kellogg,  at  Denver,  postage  pre- 
paid: "Sept.  5th.  A.  W.  Kellogg,  Esq.— 
My  Dear  Sir:  The  personal  property  of  the 
Great  W.  M.  Co.  was  sold  yesterday  by  the 
sheriff.  Prices  were  pretty  good  for  a  sale  of 
that  kind.  The  real  estate  was  bought  in  for 
just  enough  to  cover  the  judgments.  A 
party  wished  me  to  ascertaiq  who  owns  the 
Shamrock  on  Mt.  Cameron.  He  wants  to  do 
the  assessment  work.  You  attended  to  this 
last  year.  All  well.  Yours  truly,  Thomas 
W.  DuFFT."  In  the  absence  of  evidence  to 
the  contrary,  we  must  assume  that  this  let- 
ter was  received  by  Kellogg,  in  due  course' 
of  mail,  within  a  few  days  after  it  was 
posted;  and,  by  the  evidence  of  Bartley,  it  is 
shown  that  Kellogg  was  fully  informed  by 
him  of  such  sale  upon  the  21st  day  of  the 
month  of  November  following-  William  H. 
Hammond  testifies:  "I  saw  A.  W  Kellogg 
in  the  olBce  of  the  Great  West  Mining  Com- 
pany, in  Denver,  on  May  31,  1883.  Mr. 
Whitaker,  who  was  also  connected  with  the 
Great  West  Mining  Company,  was  present. 
A.  W.  Kellogg  was  general  manager  of  the 
Great  West'  Mining  Company  at  the  time. 
I  had  a  talk  with  them  at  that  time,  telling 
them,  if  they  could  raise  85,000  to  lift  those 
judgments,  they  would  have  a  good  thing. 
Kellogg  replied  that  they  could  raise  no 
money.  The  judgments  referred  to  were 
those  claims  assigned  to  John  T.  Perkins, 
and  the  Monyhan  claims.  Kellogg  also  said 
that  Pomeroy  also  tried  to  raise  the  money, 
but  could  not.  I  asked  them  for  money  due 
me  at  that  time,  which  was  due  me  for  work 
on  the  mine  from  January  18,  1888,  up  to 
May  29,  1883.  What  money  was  due  me 
prior  to  January  18,  1883,  was  included  in 
the  Perkins  suit."  In  considering  this  evi- 
dence, it  is  to  be  borne  in  mind  that  Kellogg 
and  Whitaker  were  two  out  of  the  three  di- 
rectors of  the  defendant  company, — the  one 
general  manager,  and  the  other  secretary  and 
treasurer, — occupying  the  same  ofiBces,  with 
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constant  communication  with  each  other. 
Can  it  be  said  that  the  trial  judge  was  not 
warranted  in  finding;  thatWhitalcer,  at  least, 
as  well  as  Kellogar,  had  notice  of  the  sales  of 
real  estate,  notwithstanding  the  denial  of  Mr. 
Whitaker?  Pomeroy  is  also  shown  to  have 
bad  knowledge  of  these  attachment  suits  as 
early  as  the  fall  of  1B83.  The  evidence 
shows  that  the  personal  property  brought 
less  than  $500  at  the  sheriff's  sale.  That 
this  WHS  a  fair  price,  under  the  circumr 
stances,  must  be  presumed.  The  Perkins  and 
Monyhan  judgments,  with  costs,  aggregated 
something  over  $3,000.  Is  it  reasonable  to 
believe  that  the  oflficers  of  the  company 
could  have  expected  these  judgments  to  have 
been  paid  from  the  proceeds  of  the  personal 
property  alone?  Kellogg,  in  all  his  acts,  ap- 
pears to  have  been  governed  by  a  desire  to 
advance  the  interests  of  the  Great  West 
Mining  Company ;  and  wecan  tind  no  founda- 
tion in  the  record  for  the  charge  made  by 
counsel  that  he  "leagued  himself  wilh  the 
creditors  of  the  company,  and  aided  them, 
either  actively  or  passively,  in  the  work  of 
fraud,  concealment,  and  spoliation."  It  was 
only  after  he  had  failed  to  secure  funds  with 
which  to  pay  the  creditors  of  the  company, 
and  when  Monyhan  was  on  the  eve  of  com- 
mencing suit  by  attachment  for  his  claim, 
that  he  arranged  for  the  laborers  to  attach 
the  company's  property  as  security  for  the 
amount  due  them  in  the  development  of  the 
mines.  By  pursuing  this  course,  it  appears 
that  Kellogg  entertained  the  idea  that  the 
men  would  continue  this  work:  and,  as  long 
as  the  work  of  development  continued,  there 
was  a  chance  for  the  discovery  of  richer 
mineral,  in  wliicli  event  tlie  company  might 
be  benefited  by  such  new  discoveries,  if  made 
before  the  sale,  or  even  before  the  expiration 
of  the  time  for  redemption.  Under  the  cir- 
cumstances, we  cannot  say  that  his  course 
was  not  prompted  by  a  desire  to  beneflt  the 
company  of  which  be  was  the  general  man- 
ager. 

It  is  also  said  in  support  of  the  petition  for 
a  rehearing:  "There  is  not  a  syllable  of  testi- 
mony to  show  that  any  officer  of  the  company 
had  any  knowledge,  notice,  or  suspicion  that 
these  judgments  were  either  fraudulently 
procured,  or  rendered  without  jurisdiction, 
until  just  about  the  time  suits  were  brought." 
It  does  appear,  however,  that  Kellogg,  the 
general  manager  of  the  company,  caused  the 
Perkins  suit  to  be  instituted;  and  we  think 
the  testimony  was  sufficient  to  warrant  the 
trial  court  in  finding  that  both  he  and  Whit- 
aker knew  the  attachments  had  been  levied 
upon  the  property;  that  the  property  has  been 
sold  as  the  result  of  such  attachment  pro- 
ceedings; and  that  the  purchasers  were  in 
possession,  claiming  and  exercising  the 
rights  of  owners.  Here  was  certainly  sufficient 
notice  to  demand  further  inquiry,  and  sucli 
inquiry  would  undoubtedly  have  disclosed  all 
the  facts  in  reference  to  the  service  upon  Pnr- 
mort,  and  tlie  appearance  of  Gwynn.  If  such 
Inquiry  was  not  in  fact  made,  it  is  quite  im- 


material whether  the  failure  to  make  it  re- 
sulted from  negligence  or  design,  or  was  ren- 
dered unnecessary  by  reason  of  the  officers 
having  full  knowledge.  They  must  be  taken 
to  have  had  notice  of  such  facts  as  they  would 
readily  have  ascertained,  had  they  used  ordi- 
nary diligence. 

In  the  opinion  recently  filed  in  this  case 
the  following  language  is  to  be  found:  "They 
[defendants]  were  lulled  into  purchasing  and 
making  expenditures  upon  this  property 
which  they  otherwise  might  not  have  made." 
And  counsel  say:  "We  fear  some  one  must 
have  dreamed  all  this,  for  there  is  absolutely 
nothing  in  the  record  to  justify  such  state- 
ment." In  this  statement,  counsel  is  cer- 
tainly in  error.  Although  it  may  be  proper, 
for  some  purposes,  to  separate  the  new  from 
the  old  evidence,  it  is  also  proper  to  consider 
the  whole;  and,  doing  this,  we  find  it  to  be 
practically  conceded  that  the  Wilsons  paid 
$2,000  as  the  first  installment  upon  the  pur- 
chase price  of  this  property,  and  they  cer- 
tainly had  taken  nothing  out  at  that  time. 
In  addition  to  this,  we  have  the  uncontra- 
dicted testimony  of  Alfred  H.  Wilson  to  the 
effect  that  they  (the  Wilsons)  had  paid  out 
about  $13,000  in  working  the  mine  since 
Gwynn  turned  it  over  to  them,  in  addition  to 
paying  $tj,194,  the  original  purchase  price  of 
the  property;  and  it  was  agreed  l^tween 
counsel  that,  if  Kandall  W.  Wilson  was  on 
the  witness  stand,  and  the  same  questions 
were  propounded  to  him  that  have  been  pro- 
pounded to  his  brother  Alfred  H.  Wilson,  bis 
answers  would  be  substantially  the  same. 
In  view  of  the  testimony,  and  the  manner  of 
working  the  mine, — its  remoteness  from  the 
ore  market, — is  not  the  court  warranted  in 
concluding  that  at  least  a  portion  of  the  $13,- 
OOU  was  expended  upon  Uie  property  before 
any  sum  could  have  been  received  from  the 
sale  of  the  ore  extracted,  although  sacb  ore 
netted  them  a  profit  of  about  $3,000?  And 
there  can  be  no  doubt,  under  the  evidence, 
that  whatever  sum  was  in  fact  so  expended 
was  expended  upon  the  faith  the  Wilsons  liad 
in  the  title  procured  by  them  from  the  pur- 
chasers at  the  sheriff's  sale.  Counsel  say 
that  this  court  "has  given  effect  to  evidence 
that  was  overwhelmingly  contradicted  by 
other  evidence,  which  is  not  alluded  to,  and 
to  have  assumed  conditions  of  fact  against  alt 
the  evidence  bearing  upon  the  questions." 
We  have  endeavored  to  demon3trHt«  by  the 
record  that  there  is  sufficient  evidence  to 
support  the  findings  of  the  trial  court  in 
favor  of  the  defendant,  and  to  this  end  have, 
it  is  true,  more  particularly  alluded  to  evi- 
dence tending  to  warrant  the  judgment.  It 
WHS  the  peculiar  province  of  that  court  to 
judge  of  the  credibility  of  the  witnesses  ap- 
pearing before  it,  and  determine  the  weight 
to  be  attached  to  the  testimony  of  each.  Its 
opportunities  for  so  doing  were  far  better 
than  ours,  and,  in  obedience  to  well-settled 
rules,  we  must  accept  its  conclusions  where 
the  evidence  is  conflicting;  it  not  appearing 
that  the  court  misunderstood  the  evidence,  or 
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misconceived  either  its  scope  or  effect,  or  that 
it  acted  unreasonably  in  determininf^  its 
weight.  There  are  upwards  of  1,000  folios 
in  this  record,  and  we  cannot  undertalce  to 
discuss  in  detail  all  the  evidence  contained 
therein. 

It  is  maintained  that  the  general  subject- 
matter  of  this  cause  is  of  legal  as  well  as 
equitable  cognizance,  and  that,  therefore,  the 
court  must  be  governed  by  the  statute  of 
limitations  that  would  bar  an  action  at  law, 
instead  of  by  tliu  equitable  doctrine  of  laches; 
the  argument  being  that  plaintiff  could  attack 
these  judgments  in  an  action  of  ejectment  at 
any  time  within  five  years,  and  that  it  cannot 
be  cut  off  from  relief  in  this  equitable  action 
in  a  shorter  time  on  account  of  its  laches. 
To  permit  the  plaintiff  to  attack  these  rec- 
ords, regular  upon  their  face,  in  an  action 
for  possession  of  the  property,  under  the 
Code',  in  the  nature  of  ejectment,  would  be  to 
allow  the  judgment  of  a  court  of  record  to  be 
destroyed  in  an  action  in  which  the  pleadings 
would  give  no  notice  of  any  claim  that  the 
judgments  were  Invalid.  We  cannot  concede 
tiiat  this  may  done.  Public  policy,  as  well  as 
the  spirit  of  the  Code,  require  that  the  oppo- 
site party  shall  be  apprised  by  the  pleadings 
of  the  nature  of  the  defect  relied  upon  to  de- 
feat such  judgments.  As  a  rule,  a  judgment 
of  a  court  of  general  jurisdiction  is  not  void 
unless  it  appears  from  the  record  itself  that 
the  court  in  pronouncing  it  acted  without 
jurisdiction.  A  judgment  rendered  without 
bringing  the  defendants  into  court  is  not  for 
this  reason  void,  but  voidable  only,  unless  the 
failure  to  obtain  jurisdiction  over  them  ap- 
pears in  the  record.  Allen  v.  Huntington, 
16  Amer.  Dec.  702;  Freem.  Judgm.  §  116; 
Owens  V.  Ranstead,  22  111.  161;  Bidgeway  v. 
Bank.  11  Humph.  523;  Halm  v.  Kelly,  34 
Cal.  391.  That  this  distinction  has  been 
kept  constantly  in  mind  by  the  court  is  quite 
apparent  from  the  quailGcatiun  expressed  in 
each  instance  in  which  tlie  judgments  are  al- 
luded to  in  the  former  opinions  of  this  court 
as  being  "absoliite  nullities"  under  certain 
conditions. 

The  proceedings  being  regular  upon  the 
record,  the  judgments  can  only  be  avoided 
upon  extraneous  evidence.  For  the  reasons 
given  in  the  opinion  recently  filed,  in  our 
judgment,  appellant,  by  its  laches,  is  now 
shown  to  be  precluded  by  well-settled  rules 
from  showing  the  invalidity  of  the  judg- 
ments. The  petition  for  a  rehearing  must 
be  denied. 


(14  Colo.  SU) 

CoBKiOAN  et  al.  V,  Jones. 
{Sttpreme  Court  of  Colorado.    March  88, 1890.) 

■Wilis— PeOBATE  IK  AXOTBER  STATE. 

1.  A  will  should  be  first  admitted  to  probate 
in  the  jurisdiction  of  the  testator's  last  domiciie; 
but  in  admitting  a  will  to  probate  the  court  must 
be  presumed  prima  fousle  to  base  its  adjudication 
respecting  the  last  domicile  upon  sufficient  evi- 
dence, and,  under  such  circumstances,  the  probate 
and  record  thereof  can  only  be  questioned  by  some 
appoUate  or  direct  proceeding. 

2.  The  general  rule  is  that  letters  testamentary 
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or  of  administration  have  no  extraterritorial  force. 
When  such  letters  have  been  duly  granted  in  the 
jurisdiction  of  deceased's  last  domicile,  l^hey  are 
the  principal  lettersoC  autbority,and  those  granted 
in  other  jurisdictions  are  aocillary. 

8.  A  will  admitted  to  probate  in  the  court  of 
another  state  having  jurisdiction  of  such  matters 
is,  on  the  presentation  of  the  duly-certified  record 
thereof,  entitled  to  be  admitted  to  probate  and  rec- 
ord in  this  state,  and  letters  testamentary  or  of  ad- 
ministration may  issue  thereon  as  in  other  cases. 
The  probate  and  record,  under  such  circumstan- 
ces, would  seem  to  be  mandatory;  but  the  court  is 
invested  with  discretion  in  the  matter  of  issuing 
letters,  but  the  discretion  is  not  arbitrary.  It  must 
be  sound  and  reasonable,— such  as  will  secure  the 
administration  of  the  estate  according  to  the  will 
of  the  deceased,  as  well  as  with  due  regard  to  lo- 
cal creditors. 
(Syllabus  try  the  Court.) 

Error  to  Bent  county  court. 

Stailcup  <t  Hhafroth,  for  plaintiffs  in  er- 
ror. George  Q.  Richmond,  for  defendant  in 
error. 

Elliott,  J.  In  October,  1884,  the  last 
will  and  testament  of  Owen  Doherty,  de- 
ceased, was  admitted  to  probate  and  record 
in  the  probate  court  of  Jacl^son  county,  state 
of  Missouri,  and  thereupon  letters  testament- 
ary were  issued  by  said  court  to  Bernard 
Corrigan,  who  was  appointed  executor  in  and 
by  said  will.  The  e.xecutor,  Corrigan,  is  one 
of  the  plaintiffs  in  error  in  this  proceeding. 
The  property  of  the  testator,  as  described  iu 
the  will,  consisted  of  "cattle  and  cattle  ranch- 
es in  Bent  and  Las  Animas  counties,  in  the 
state  of  Colorado."  Corrigan  having  pro- 
cured a  transcript  of  the  record  of  the  Jack- 
son county  probate  court  in  the  matter  of  the 
probate  of  said  will,  duly  certiUed  in  the  man- 
ner required  by  the  act  of  congress  in  such 
cases,  presented  the  same  to  the  Bent  county 
court,  and  asked  that  said  will  be  admitted 
to  probate  and  record  in  that  court  as  provid- 
ed by  the  statute  of  this  state  in  such  cases. 
The  judge  of  the  Bent  county  court  thereup- 
on issued  a  citation  to  the  defendant  in  er- 
ror, James  C.  Jones,  who  had  theretofore 
been  appointed  administrator  of  said  Owen 
Dqherty  by  said  Bent  county  court,  notifying 
said  Jones  to  appear  and  show  cause,  if  any 
he  liad,  why  said  will  sliould  not  be  admitted 
to  probate  in  said  Bent  county  court,  and  let- 
ters testamentary  be  granted  to  said  Corri- 
gan, and  the  letters  of  administration  hereto- 
fore granted  to  said  Jones  be  revoked.  Jones 
appeared,  and  by  his  attorney  protested 
against  the  probate  of  said  will,  and  against 
the  granting  of  letters  testamentary  to  said 
Corrigan.  The  grounds  of  protest  may  be 
considered  under  two  principal  heads:  First, 
that  the  probate  of  the  will  by  the  Missouri 
court  WHS  invalid,  inasmuch  as  the  domicile 
of  Doherty  at  tiie  time  of  his  death  was  in 
Bent  county,  Colo.,  and  not  in  Jacloon  coun- 
ty. Mo.;  second,  that  letters  te:3tamentary 
could  not  lawfully  issue  to  said  Coirigan,  he 
being  a  non-resident  of  the  state  of  Colorado. 
Corrigan,  by  his  attorney,  fllcl  a  written  brief 
and  argument  in  response  to  the  protest  of 
Jones.  The  court,  liaving  considered  the  ar- 
gument of  counsel,  without  taking  any  evi- 
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dence  as  appears  by  the  record,  rendered 
judgment  refusing  to  admit  said  will  to  pro- 
bate, and  refusing  to  grant  letters  testament- 
ary to  said  Corrigari  until  the  will  of  said 
Doherty  should  be  proved  to  the  court  in  a 
satisfactory  manner.  To  reverse  this  adju- 
dication the  case  is  brought  to  this  court  by 
writ  of  error.  Plaintiflfs  in  error  rely  upon 
section  27  of  the  stiitute  of  wills,  (chapter 
115,  Gen.  St.  Colo.,)  in  support  of  their  claim 
to  have  the  will  of  Doberty  admitted  to  pro- 
bate in  this  state  upon  the  certified  record  of 
its  probate  in  the  Missouri  court.  In  sup- 
port of  his  protest  on  the  ground  of  domicile, 
appellee  relies  upon  the  recital  at  the  begin- 
ning of  the  will,  as  follows:  "I,  Owen  Do- 
herty, of  the  county  of  Bent,  in  the  state  of 
Colorado,  temporarily  residing  in  Kansas 
City,  Missouri. "  The  will  bears  date  Febru- 
ary 7, 1884.  It  was  offered  for  probate  in  the 
Missouri  court  on  July  8th  of  the  same  year. 
The  precise  date  of  Doherty's  death  does  not 
appear,  but  it  may  have  been  five  months 
after  the  execution  of  the  will;  so  that,  what- 
ever weight  the  recital  in  the  will  may  have 
as  evidence  of  the  testator's  domicile  at  the 
time  of  its  execution,  it  is  not  conclusive  of 
that  question,  and  is  but  a  circumstance  in- 
dicating his  domicile  at  the  time  of  his  de- 
cease. Besides,  the  record  of  the  probate  of 
the  will  declares  the  same  to  be  "the  last  will 
and  testament  of  Owen  Dolierty,  deceased, 
late  of  Jacksun  county." 

In  admitting  the  will  to  probate,  the  Mia* 
souri  court  must  be  presumed  prima  facie 
to  have  based  its  adjudication  respecting  the 
domicile  of  Doherty  at  the  time  of  his  de- 
cease upon  sudicient  evidence.  Under  such 
circumstances,  the  probate  of  the  will,  and 
the  record  thereof,  can  only  be  questioned  by 
some  appellate  or  direct  proceeding.  Const. 
Mo.  art.  6,  §34;  1  Rev.  St.  Mo.  1879,  §§  1176, 
3974 ;  Wells,  Juris.  §  274;  2  Greenl.  Ev.  §  672; 
Woodruff  V.  Schultz,  49  Iowa,  430;  Bostwiek 
v.  Skinner,  80  111.  147;  Moneli  v.  Dennison, 
17  How.  Pr.  422;  Irwin  v.Scriber,  18  Cal. 
600;  Thompson  v.  Tolmie.  2  Pet.  157;  Inhab- 
itants of  Ward  v.  Oxford,  8  Pick.  476.  The 
will,  having  been  duly  admitted  to  probate 
in  Missouri,  should,  on  the  presentation  of 
the  duly-certified  record  thereof,  have  been 
admitted  to  probate  and  record  in  this  state, 
and  letters  testamentary  should  have  issued 
thereon  to  the  executor  named  in  the  will,  or 
letters  of  administration  with  the  will  an> 
nexed  should  have  been  granted  thereon  as 
in  other  cases,  according  to  the  provisions  of 
Gen.  St.  Colo.  c.  115.  Our  statutes  in  this 
respect  are  based  upon  principles  of  comity. 
The  general  rule  is  that  letters  testamentary 
or  of  administration  have  no  extraterritorial 
force.  When  such  letters  have  been  duly 
granted  in  the  jurisdiction  where  the  de- 
cejised  bad  his  last  domicile,  they  are  re- 
garded as  the  principal  letters  of  authority, 
and  those  which  maybe  required  in  other  ju- 
risdictions, where  property  of  the  deceased 
requiring  administration  may  be  located,  are 
considered  as  ancillary  merely.     Schouler, 


Ex'rs,  c.  7;  Shephard  v.  Rhodes,  60  111.  301; 
Davis  V.  Estey,  8  Pick.  475;  1  Redf.  WUls, 
397. 

In  support  of  his  second  ground  of  pro- 
test, appellee  cites  section  36,  c.22,  G«n.St., 
which  provides,  in  substance,  that  any  exec- 
utor or  administrator  appointed  in  this  state 
who  shall  remove  without  the  limits  of  the 
state  shall,  under  certain  circumstances,  lie 
removed  from  his  office  as  such  executor  or 
administrator.  This  section  falls  short,  how- 
ever, of  sustaining  the  position  of  appellee 
that  a  non-resident  executor,  deriving  his 
authority  under  a  will,  may  not  i%ceive  in 
this  state  letters  testamentary,  ancillary  to 
those  granted  to  him  upon  an  authorized 
probate  of  the  will  in  the  state  of  the  testa- 
tor's last  domicile.  The  case  of  Child  t. 
Gratiot,  41  III.  357,  is  also  cited  by  appellee 
as  sustaining  the  doctrine  that  a  non-resi- 
dent cannot,  under  any  circumstances,  be  per- 
mitted to  exercise  the  office  of  executor  or  ad- 
ministrator in  this  state.  Theopinion  in  that 
case  is  based  upon  a  statute  somewhat  differ- 
ent from  oure.  Laws  111.  1847.  p.  63;  1  Starr  & 
C.  Ann.  St.  c.  3,  par.  31.  Besides,  the  facts 
of  that  case  are  nut  analogous  to  those  under 
consideration.  That  was  a  case  of  a  non- 
resident administrator.  The  statute  of  Illi- 
nois above  cited,  as  construed  in  Child  v. 
Gratiot,  makes  removal  from  the  state  a 
cause  for  the  removal  of  any  executor  or  ad- 
ministrator from  his  office.  Section  21,  Rev. 
Sti  Colo.  1868,  p.  525,  was  similar  to  the  Illi- 
nois statute;  but,  as  amended,  (section  24, 
Gen.  Laws  1877,  p.  260,)  removal  from  the 
state  is  a  ground  of  removal  from  office  only 
when  the  executor  or  administrator  is  "ap- 
pointed in  this  state. "  In  the  case  of  execu- 
tors the  change  is  significant.  Executors, 
though  receiving  tlieir  letters  from  the  court, 
derive  their  appointment  as  well  as  their  au- 
thority primarily  from  the  will  itself,  while 
administrators  derive  their  authority  and  ap- 
pointment directly  from  the  court.  A  non- 
resident executor  deriving  his  authority  and 
appointment  from  a  will  executed  abroad, 
and  admitted  to  probate  in  the  jurisdiction  of 
the  testator's  last  domicile,  may  come  to  this 
state,  and,  upon  presenting  a  record  of  the 
probate  of  such  will,  duly  certified,  is  enti- 
tled to  have  the  same  admitted  to  probate  and 
record  in  this  state,  and'  thereupon  letters 
testamentary  or  of  administration  may  issue 
thereon  as  in  other  cases.  Gen.  St.  1883,  c. 
115,  §  27.  The  probate  and  record  of  the 
will,  under  such  circumstances,  would  seem 
to  be  mandatory ;  but  the  court  is  doubtless 
invested  with  some  discretion  in  the  matter 
of  the  issuance  of  letters  testamentary  or  of 
administration.  But  the  discretion  is  not  an 
arbitrary  one.  It  must  be  sound  and  rea- 
sonable,— such  as  will  secure  the  administra- 
tion of  the  estate  according  to  the  will  of  the 
deceased,  as  well  as  with  due  regard  to  local 
creditors.  Such  would  seem  to  be  the  prop- 
er construction  of  our  statutes  of  wills  and 
administration,  and  such  is  the  doctrine  of 
the  standard  authorities  heretofore  cited  up- 


Digitized  by 


LiOogle 


Idaho.) 


DULANEY  c.  BURKE. 


915 


on  the  snh]ect.  Our  conclusion  is  that  it 
was  enor  to  refuse  to  admit  the  will  of  Do- 
herty  to  probate  and  record  in  tliis  stale;  and 
that,  the  will  being  probated,  lelters  testa- 
mentary should  issue  thereon  to  the  executor 
named  therein,  unless  it  be  made  to  appear  to 
the  court  that  such  executor  is  in  some  man- 
ner disqualified,  or  incapable  of  administer- 
ing upon  the  estate  of  the  non-resident  in  this 
jurisdiction,  with  due  regard  to  the  riglits, 
interests,  and  convenience  of  local  creditors; 
in  which  case  letters  of  administration  witli 
the  will  annexed  should  be  granted,  as  pro- 
vided by  section  31  of  thestatute.  The  judg- 
ment of  the  county  court  is  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  tliis  opinion. 


(2  Idabo  [Hasb.]  71») 

DUXAKKT  V.  BlTBKE. 
(Supreme  Vourt  of  Idaho.    March  5, 1890.) 

PaBOL  EVIDESOE— PROMI890RT  NOTB. 

In  an  action  on  a  promissory  note,  it  ap- 
peared that  piaintiff  wished  defendant  to  manage 
a  mine  which  be  was  about  to  purchase,  and  that 
defendant  was  unwilling  to  do  so  without  an  inter- 
est in  it;  that  plaintiff  paid  for  the  mine,  and  had 
it  conveyed  to  them  jointly,  and  took  defendant's 
note  for  half  the  purchase  price, — held,  that  parol 
evidence  of  a  contemporaneous  agreement  that  de- 
fendant might  examine  the  mine,  aad,  if  dissatis- 
fied, convey  his  interest  to  plaintiff,  and  the  note 
should  oe  canceled,  was  inadmissible,  as  varying 
the  terms  of  the  note.    Bekbt,  J.,  dissenting. 

Appeal  from  district  court,  Shoshone 
county. 

Woods  d-  Ueyhui-n,  for  appellant.  Albert 
Hagan  and  Frank  QanaJU,  for  respondent. 

Sweet,  J.  On  August  10,  1883,  at  Salt 
Lake  City,  Utah,  John  M.  Burke  executed 
and  delivered  a  certain  promissory  note  in 
the  sum  of  $4,308.80,  with  interest  at  the 
rate  of  6  per  cent,  per  annum  until  paid,  due 
one  year  after  date,  and  payable  to  H.  Graf- 
ton Dulaney,  or  order.  Before  the  maturity 
bf  said  note  defendant,  Burke,  became  a  resi- 

Jent  of  idabo  territory,  and  on  the  7th  day  of 
October,  1887,  plaintiff  commenced  an  action 
in  the  district  court  of  Idaho  territory,  first 
judicial  district,  in  and  for  Shoshone  county, 
for  the  collection  of  said  note.  Defendant 
sets  up  as  a  defense  in  said  action  an  oral 
agreement  made  at  the  time  of,  or  prior  to  the 
execution  of,said  note,  the  substance  of  which 
is  as  follows:  "That  plaintiff  was  about 
to  consummate  the  purchase  of  two  min- 
ing claims,  and  desired  the  defendant  to  be- 
come the  superintendent  or  manager  thereof. 
To  this  proposition  defendant  replied  that  he 
did  not  care  to  enter  into  such  an  arrange- 
ment, unless  there  was  something  in  it  for 
him.  Plaintiff  thereupon  offered  to  purchase 
the  property,  giving  to  defendant  a  one-half 
interest  therein,  the  defendant  to  execute  to 
plaintiff  his  promissory  note  for  one-half  the 
purchase  price  of  said  property,  at  the  same 
lime  giving  to  defendant  an  opportunity  to 
examine  and  test  said  mining  pro{)erty;  and 
further  agreeing  that  if,  after  such  examina- 


tion, defendant  did  not  desire  to  pay  the  note, 
and  retain  his  interest  in  the  property,  he 
might  surrender  said  interest  to  plaintiff, 
and  that,  upon  surrendering  this  interest, 
plaintiff  would  cancel  defendant's  note  given 
therefor.  That,  in  accordance  with  this  agree- 
ment, plaintiff  purchased  the  properly,  taking 
a  deed  therefor  in  tlie  names  of  plaintiff  and 
defendant.  That  afterwards  defendant  did 
examine  and  test  the  mines  thus  purchased, 
and  concluded  that  he  did  not  care  to  retain 
his  interest  in  the  same,  and  notified  plain- 
tiff that  he  was  ready  to  execute  a  deed  in 
favor  of  plaintiff  to  his  interest  in  said  mines- 
whenever  plaintiff  would  cancel  said  note. 
Wherefore,  he  prays  judgment  against  plain- 
tiff for  the  cancellation  of  said  note,  and  for 
his  costs, "  etc. 

At  the  trial  defendant  offered  to  prove  said 
agreement,  at  the  same  time  tendering  adeed 
to  the  property,  and  plaintiff  objected  to  the 
introduction  of  evidence  to  such  effect,  on 
the  ground  that  it  was  an  attempt  to  vary  the 
terms  of  a  written  contract  by  parol  evidence. 
The  offer  thus  made  was  tendered  in  various 
forms,  and  always  met  by  the  same  objection ; 
and  this  objection,  for  the  reason  above  set 
forth,  was  sustained  by  the  court.  The  case 
was  tried  without  a  jury,  and  the  court  gave 
judgment  for  plaintiff  in  the  sum  of  $5,692.80. 
Defendant  excepted  to  the  ruling  of  the  couit 
in  excluding  the  evidence  by  which  it  was 
proposed  to  prove  the  agreement  before  men- 
tioned; and  the  ruling  thus  made  is  the  error 
assigned  upon  which  defendant  and  appel- 
lant relies  to  reverse  the  order  of  the  court 
below,  overruling  defendant's  motion  for  a 
new  trial.  Defendant  cites  Schi  ndler  v.  Muhl- 
heiser,  45  Conn.  153,  as  an  authority  in  sup- 
port of  his  interpretation  of  the  law.  Sev- 
eral other  authorities  are  cited  by  appellant, 
more  or  less  in  line  with  the  case  just  referred 
to;  but  unquestionably  Schindler  v.  Muhl- 
beiser  is  the  strongest  case  presented  by  the 
appellant  as  tending  to  support  his  claim  in 
the  issue  at  bar.  After  stating  the  facts  in 
this  case,  the  court  reaches  three  separate  and 
distinct  conclusions.  They  are  as  follows: 
"(1)  'J'he  note  was  given  pursuant  to,  and 
in  fulfillment  of,  an  antecedent  agreement 
between  the  parties.  (2)  That  agreement 
shows  that  it  was  not  given  as  evidence  of 
any  existing  indebtedness,  but  as  a  means  of 
accomplishing  an  ulterior  object  wholly  ia 
the  interest  and  for  the  benefit  of  the  plain- 
tiff. (3)  Consequently  the  note  was  an  ac- 
commodation note,  the  collection  of  which 
would  operate  as  a  fraud  upon  the  defend- 
ant." We  need  not  quote  authorities  to  es- 
tablish the  principle  that  fraud  vitiates  any 
contract.  The  quotation  of  authorities  upon, 
this  proposition  is  wholly  unnecessary;  and 
we  repeat  what  has  already  been  decided  over 
and  over  by  every  court  that  ever  considered 
the  question,  and  what  has  been  declared  to< 
be  the  law  by  every  text-writer  discussing 
it,  that  any  contract  may  be  assailed  upon 
the  charge  of  fraud,  mistake,  or  failure  of 
consideration. 
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We  will  now  consider  whetlier  tlie  case  at 
bar  comes  within  any  of  ttiese  rules,  or  whelh- 
er  it  comes  witliin  tlie  rule  laid  down  in  the 
case  first  cited.  Defendant  offered  to  prove 
that  the  agreement  was  made  prior  to  the  ex- 
ecution of  the  note.  To  this  extent,  it  bears 
some  resemblance  to  the  first  conclusion 
reached  by  the  court  in  Schindler  v.  Muhlheis- 
er.  But  after  all,  no  contract  can  be  execut- 
ed before  it  is  discussed  in  all  of  its  forms  and 
phases,  and  thoroughly  understood  and  agreed 
on  between  the  parlies;  and  the  execution  of  a 
written  agreement  or  contract,  in  accordance 
with  such  a  discussion,  would  not  be  a  fulfill- 
ing of  an  antecedent  agreement.  It  is  simply 
placing  the  agreement  in  writing.and  thereaf- 
ter the  contents  of  the  written  agreement  are 
to  bear  witness  as  to  the  intent  of  the  parties. 
Beyond  this  first  conclusion,  however,  the 
facts  ascertained  by  the  court  in  the  case  cit- 
ed do  not  apply  to  the  matter  at  bar.  It  was 
there  found  that  the  note  was  executed  "  whol- 
ly in  the  interest  and  for  the  benefit  of  the 
plaintiff."  The  note  having  been  executed 
for  the  benefit  of  the  plaintiff,  it  was  further 
found  to  be  an  accomodation  note,  and  that 
its  collection  would  operate  as  a  fraud  upon 
the  defendant.  There  is  nothing  in  this  case 
to  indicate  such  a  condition  of  affairs.  De- 
fendant desired  "a  show  to  make  something 
for  himself."  By  what  course  of  reasoning 
are  we  to  conclude  that  it  was  to  the  t)eneflt 
of  plaintiff  to  pay  defendant's  half  of  the  pur- 
chase price  of  the  property,  and  accept  de- 
fendant's note  thereforV  How  did  that  be- 
come an  accumtnodation  to  the  plaintiff? 
How  could  plaintiff  perpetrate  a  fraud  upon 
the  defendant  by  advancing  the  iatter's  half 
of  the  purchase  price  of  this  property,  and 
carrying  it  for  him  during  the  time  specified 
in  the  note?  If  we  were  to  speculate  outside 
the  written  conditions  of  the  agreement,  we 
might  say  that  there  was  more  danger  of 
plaintiff  giving  defendant  an  opportunity  to 
watch  the  development  of  the  mine  for  a  year, 
and  then,  if  the  progress  of  the  work  was  such 
as  to  discourage  its  owners,  permit  him  to  re- 
pudiate the  contract,  then  there  would  be  dan- 
ger of  fraud  upon  the  defendant  by  generous- 
ly advancing  the  money  to  carry  his  portion 
of  tlie  purchase  price. 

Now  let  us  consider  the  conditions  under 
which  parol  evidence  may  be  admitted  to  vary 
the  terms  of  a  promissory  note.  In  Schurmeier 
V.  Johnson.  10  Minn.  319,  (Oil.  252,)  the 
court,  in  discussing  this  question  says:  "It 
is  a  rule  well  settled  that  in  the  absence  of 
fraud  or  mistake  parol  evidence  is  inadmissible 
at  law  or  in  equity  to  vary  a  written  contract. 
Such  a  contract  cannot  be  varied,  explained 
away,  or  rendered  ineffectual  by  parol  proof 
of  any  conversation  or  stipulation  prior  to  or 
contemporaneous  with  its  execution.  It  is 
conclusively  presumed  to  set  forth  the  whole 
agreement  of  the  parties,  and  the  extent  and 
manner  of  their  agreement."  Does  defend- 
ant allege  fraud  as  a  reason  why  the  plain 
terms  and  conditions  of  this  note  should  not 
be  executed?    Does  be  aver  a  failure  of  con- 


sideration? Does  he  allege  a  mistake?  These 
are  the  only  grounds  upon  which  the  plain 
and  speci  fie  utterances  of  a  written  agreement 
may  be  assailed  and  set  aside.  Not  one  of 
them  comes  within  the  proof  tendered  by  de- 
fendant at  the  trial.  He  admits  the  execution, 
admits  the  consideration,  admits  the  execu- 
tion of  the  deed  in  his  own  name,  admits  that 
the  note  calls  for  the  sum  agreed  to  be  paid 
for  the  property.  Clearly,  then,  he  Is  not 
within  the  rule  which  authorizes  a  court  to 
set  aside  the  provisions  of  a  written  contract 
upon  the  ground  of  fraud,  mistake,  or  failure 
of  consideration.  What,  then,  does  he  plead? 
He  sets  up,  in  effect,  that  the  agreement  is 
not  all  in  writing,  and  asks  permission  to  add 
to  the  contract  signed  by  him  on  August  10, 
1883,  by  inserting  a  condition  concerning 
which  the  contract  is  absolutely  silent.  It  is 
Tain  to  say  that  these  offers  do  not  tend  to 
vary  the  terms  of  the  written  agreement.  An 
agreement  for  an  optiou  to  purchase  this  half 
interest  would  have  bi^en  as  different  in  sub- 
stance and  in  effect  from  the  agreement  ae- 
tuiilly  before  us  as  it  is  possible  to  make  one 
contract  different  from  another.  Contracts 
cannot  be  added  to  or  taken  from  in  this  man- 
ner. In  Brown  v.  Spofford,  95  U.  S.  480, 
this  question  is  directly  passed  upon  by  the 
court.  We  quote  from  the  decision :  "Ne- 
gotiable notes  are  written  instruments,  and  as 
such  they  can  not  be  contradicted,  nor  can  their 
terms  be  varied  by  parol  evidence.  And  that 
proposition  is  universally  true  where  a  prom- 
issory note  is  in  the  hands  of  an  innocent 
holder.  Where  8  bill  of  exchange  was  dniwn 
in  the  usual  form,  and  was  protested  for  non- 
payment, the  court  held  twenty  years  ago  that 
parol  evidence  of  an  understanding  between 
the  drawer  and  the  party  in  whose  favor  the 
bill  was  drawn  was  inadmissible  to  vary  the 
terms  of  the  instrument."  The  court  then 
states  the  issue  involved  in  Brown  r.  Wiley, 
20  How.  442,  and  approves  the  same.  Fur- 
ther on.  in  the  same  case,(481,)  the  court  say: 
"Attempt  was  made  in  a  leading  case  to  prove 
that  the  payee  agreed  with  the  indorser  that  it 
he  would  indorse  the  note  he  should  incur  no 
responsibility,  as  the  payment  was  secured  by 
collaterals,  and  when  offered  in  the  circuit 
court  the  evidence  was  admitted;  but  the 
court,  when  the  case  was  brought  here  on  a 
writ  of  error,  reversed  the  judgment,  holding 
that  the  evidence  should  have  been  excluded ;" 
citing  Banks  v.  Dunn,  6  Pet.  51.  Continuing, 
and  on  the  same  page:  "Decided  cases  of  the 
most  authoritative  character  have  determined 
that  parol  evidence  of  an  oral  agreement  al- 
leged to  have  been  made  at  the  time  of  the 
drawing,  making,  or  indorsement  of  a  bill  or 
note,  cannot  be  admitted  to  vary,  qualify, 
contradict,  add  to,  or  subtract  from,  the  ab- 
solute terms  of  a  written  contract."  Specht 
V.  Howard,  16  Wall.  564.  In  the  same  case 
the  court  indorses  the  quotation  already  made 
from  10  Minn.,  in  the  following  language: 
"In  the  absence  of  fraud,  accident,  or  mis- 
take, the  rule  is  the  same  in  equity  as  at  law, 
that  parol  evidence  of  an  oral  agreement  al- 
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le^ed  to  have  been  made  at  the  time  of  the 
drawing,  making,  or  indorsing  a  bill  or  note 
cannot  be  permitted  to  vary,  qualify,  contra- 
dict, add  to,  or  subtract  from,  the  absolute 
terms  of  a  written  contract;"  citing  Forsyth 
V.  Kimball.  91  U.  S.  291. 

Defendant  contends  that  the  payment  of 
this  note  was  dependent  upon  a  condition,  or 
that  its  delivery  was  dependent  upon  a  con- 
dition, it  matters  not  which.  There  is  notli- 
ing  conditional  about  the  written  agreement. 
It  states  clearly  and  speciBcally  what  the 
maimer  of  the  note  promises  to  do.  There  is 
no  condition  about  it;  and  if  there  was  an 
agreement  entered  into  at  the  time  that  de- 
fendant might  do  something  else  at  his  op- 
tion, it  would  be  a  plain  contradiction  of  the 
terms  of  the  instrument  itself.  Quoting 
further  from  Brown  v.  Spofford,  (482,)  we 
find  a  declaration  directly  upon  this  point: 
"Parol  evidence  of  an  agreement  made  con- 
temporaneously with  a  promissory  note, 
which  contains  an  absolute  promise  to  pay  at 
a  specified  time,  is  not  admissible  in  order  to 
extend  the  time  for  paymenc,  or  to  provide 
for  the  payment  out  of  any  particular  fund, 
or  in  any  other  way  than  that  specified  in 
the  instrument,  or  to  make  the  payment  de- 
pend upon  condition."  Autliorities  in  sup- 
port of  this  principle  might  be  continued  in- 
definitely. Those  cited  have  been  referred 
to,  not  so  much  to  establish  the  principle, 
because  it  is  conceded  by  both  parties  in  the 
matter  at  bar,  as  to  show,  from  the  similar- 
ity of  questions  involved  in  the  cases  re- 
ferred to.  the  erroneous  position  taken  by 
defendant.  Therefore,  as  the  evidence  re- 
jected by  the  court  below  tended  to  establish 
an  oral  agreement  dilTerent  in  form,  differ- 
ent in  purpose,  and  different  in  effect  from 
the  written  contract  in  issue,  and  as  the  ef- 
fort to  change  those  conditions  is  not  based 
upon  either  a  failure  of  consideration,  fraud, 
■  or  mistake,  we  hold  that  the  court  below  did 
not  err  in  refusing  to  admit  the  testimony, 
and  that  the  judgment  must  be  affirmed. 

Beattt,  C.  J.,  concurs. 

Berby.  J.,  {dissenting.)  This  is  an  ac- 
tion upon  a  promissory  note,  made  by  the  de- 
fendant to  this  plaintiff  at  Salt  Lake  City, 
Utah,  August  10, 1883,  payable  one  year  aft- 
er d.ite.  The  action  is  between  the  original 
parties  to  the  note.  The  complaint  is  in  the 
usual  form.  The  amended  answer  sets  up 
that  "the  note  mentioned  and  set  forth  in 
the  complaint  was  given  for  the  considera. 
tion  and  under  the  conditions  following,  to- 
wit:  On  the  10th  day  of  August,  1888,  the 
plaintiff  had  negotiated  the  purchase  of  the 
two  mining  properties  at,  etc.,  territory  of 
Utah,  being  the  undivided  half  of  the  prop- 
erties known  as  the  'Live  Yankee'  lode 
claim,  and  the  •  Mary  Ellen  '  lode  claim,  of 
M.  Cullen  and  Dennis  Ryan,  and  orally  agreed 
with  this  defendant  that  he  would  purchase 
(he  said  properties,  and  give  this  defendant 
the  option  of  l)ecoming  the  owner  of  the  un- 


divided one-sixth  of  each  of  said  claims,  for 
the  same  price  which  plaintiff  paid  for  said 
interests,  to  be  paid  by  the  defendant  to  the 
plaintiff  one  year  after  date,  in  the  event  the 
defendant  should  desire  to  become  the  owner 
and  purchaser  of  said  interests.  The  defend- 
ant thereupon  agreed  to  accept  such  option 
of  purchase,  and  the  plaintiff  thereupon 
bought  the  said  property."  That  in  the  con- 
summation of  the  purchase  of  said  proper- 
ties, at  the  instance  solely  of  plaintiff,  the 
conveyance  therefor  was  taken  in  the  joint 
names  of  plaintiff  and  defendant,  and  plain- 
tiff requested  defendant  to  give  his  note  for 
his  share  of  the  purchase  price,  the  same  be- 
ing the  sum  of  $4,308.80,  as  set  forth  in  the 
note  declared  to  be  payable  one  year  after  date, 
and  then  and  there  agreed  with  defendant 
that  defendant  could  explore,  work,  and  de- 
velop said  mining  claim;  and  if  at  any  time 
before  the  maturity  of  said  note  defendant 
desired  to  do  so,  he  could  relinquish  said  op- 
tion of  purchase,  and  the  plaintiff  would  can- 
cel said  note,  and  accept  a  reconveyance  of 
the  interests  so  deeded  to  defendant  in  said 
mining  claims  in  full  discharge  of  said  note, 
and  cancellation  thereof,  and  defendant  ac- 
cepted the  conveyance  of  said  claims,  and 
executed  said  note  upon  the  agreement  afore- 
said, and  the  consideration  of  said  note  was 
none  other  or  different.  That  the  defendant, 
pursuant  to  said  agreement,  entered  upon 
and  explored  the  property,  and  within  the 
year  notified  the  plaintiff  that  he  was  dissat- 
isfied with,  and  declined  to  take,  the  proper- 
ty, relinquished  his  said  option,  and  in  March, 
1884,  notified  tho  plaintiff  of  these  facts,  "and 
proffered  his  readiness  and  willingness  to 
convey  the  interest  so  appearing  in  his  name 
upon  demand,  at  his  own  expense,  and  there- 
upon vacated  the  property  to  the  plaintiff, 
who  entered  upon  and  worked  the  same." 
The  defendant  avers  readiness  to  convey  the 
interest  to  the  plaintiff,  and  tenders  a  deed 
thereof. 

Upon  these  issues  the  case  was  brought  to 
trial  before  the  court,  without  a  jury,  De- 
cehiber  18, 1888,  and  judgment  was  rendered 
for  the  plaintiff  in  the  sum  of  $5,692.80. 
Statement  of  a  cttse  fot  new  trial  was  duly 
made,  the  motion  was  denied,  and  defendant 
appeals  from  both  the  judgment  and  order 
denying  a  new  trial. 

The  assignments  of  error  are,  in  substance: 
(1)  The  findings  of  fact  made  by  the  court 
are  contrary  to  the  evidence.  (2)  Errors  of 
law  arising  on  the  trial,  duly  excepted  to. 

It  is  only  necessary  to  consider  this  second 
ground  of  error,  for,  if  this  charge  is  sus- 
tained, the  former  follows  of  course.  As 
stated  above,  this  case  is  between  the  orig- 
inal parties  to  the  transaction,  stripped  of  all 
questions  of  the  right  of  innocent  holders  of 
commercial  paper.  The  agreement  on  which 
the  defendant  relies,  aside  from  the  note  it- 
self, is  alleged  in  the  answer  to  have  been 
entirely  by  parol.  This  alleged  parol  con- 
tract is  that,  prior  to  the  making  of  the  note, 
the  plaintiff  was  negotiating  for  certain  min- 
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Ing  property,  and  that  the  plaintiff  agreed  to 
purchase  the  property,  and  give  to  the  de- 
fendant a  year's  option  of  becoming  the  own- 
er of  an  undivided  part  of  the  same,  at  the 
same  price  the  plaintiff  was  to  pay  for  it;  the 
defendant  to  have  one  year  to  explore  and 
work  the  property,  to  determine  whether  he 
would  become  such  owner;  that  in  consum- 
mating the  purchase  the  plsiintiff,  of  hia  own 
■notion  solely,  took  the  title  iu  the  name  of 
both  of  tliese  parties;  that  the  defendant, 
with  knowledge  that  the  property  had  been 
so  deeded,  at  tlie  request  of  the  plaintiff, 
gave  the  note  in  suit,  but  that,  as  a  part  of 
the  transaction,  it  was  further  agreed  that  if 
at  any  time  within  the  year  tiie  defendant 
chose  to  relinquish  his  option  of  purchase, 
the  plaintiff  would  cancel  the  note,  and  ac- 
cept a  conveyance  of  the  interest  of  the  prop- 
erty so  deedeil  to  defendant,  in  fall  discharge 
of  said  note  and  cancellation  thereof.  The 
defendant  accepted  the  conveyance,  and 
made  the  note  upon  such  agreement  only. 

'The  allegations  of  tite  answer  must  be 
taken  together,  and,  if  sliowu  as  stated,  the 
plaintiff  never  became  the  owner  of  this  note, 
and  entitled  to  enforce  the  same  against  the 
defendant.  The  full  consideration  of  it  never 
passed  to  the  defendant.  He  had  not  pur- 
chased the  property,  and  some  months  before 
the  expiration  of  the  time  which  he  bad  to 
explore  and  work  the  mine,  and  make  up  his 
mind  whether  be  would  take  it,  he  deter- 
mined not  to  take  it;  so  notiHed  the  plaintiff, 
lelt  the  mine,  and  the  plaintiff  enjoyed  pos- 
session of  it.  The  contract  of  purchase  was 
never  consummated.  As  to  that,  the  minds 
of  the  parties  never  met.  This  case  results 
from  the  peculiar  mode  adopted  by  the  plain- 
tiff in  giving  an  option  upon  this  property. 
From  the  evidence  it  seems  that  the  plaintiff 
had  his  own  way  in  the  peculiar  manner  in 
which  the  option  was  given.  Instead  of  tak- 
ing the  title  in  his  own  name,  the  plaintiff, 
in  taking  it,  of  his  own  choice,  took  it  to 
each  of  the  parties  jointly.  It  appears  in  the 
evidence  that  the  motive  of  the  plaintiff  in 
desiring  to  ttssociate  the  defendant  with  him 
in  the  mine  was  to  have  his  services  in  its 
management  and  working.  Even  if  he  in- 
sisted on  the  note  aS  security  that  the  de- 
fendant, if  he  refused  to  buy,  would  recon- 
vey  the  title,  of  which  there  is  no  pretense, 
that  makes  the  plaintiff's  position  no  better. 
The  note  would  be  only  as  security  on  the 
defendant's  refusal  to  reconvey.  It  was  still 
but  the  sale  of  an  option.  The  note  was  not 
given  for  the  land ;  the  maker  had  not  then 
iigreed  to  take  the  land.  But  it  was  given  for 
another,  and  a  merely  temporary,  purpose. 
The  simple  and  only  question  is,  may  the 
fact  be  shown  that  the  note  was  only  an  in- 
cident to  an  incomplete  contract  by  parol? 

It  is  contended  by  the  plaintiff  that  to  al- 
low such  showing  would  be  a  violation  of 
the  rule  that  parol  proof  cannot  be  given  to 
contradict  or  vary  the  terms  of  a  written 
agreement.  There  is  some  conflict  in  the 
authorities  as  to  what  shall  be  deemed  to 


change  the  terms  of  an  Instrument;  but  the 
plain  words  of  the  rule  itself  are  as  near  an 
expression  of  its  meaning  as  we  can  hope  to 
have.    Chancellor  Kent  (2  Kent,  Comm.  556) 
says  that  "it  is  an  inflexible  rule  that  parol 
evidence  Is  not  admissible  to  supply  or  con- 
tradict, enlarge  or  vary,  the  words  of  a  con- 
tract in  writing.    That  would  be  the  substi- 
tution of  parol  for  written  evidence,  under 
the  hand  of  the  party;  and  it  would  lead  to 
uncertainty,  error,  and  fraud.    Parol  evi- 
dence is  received  when  it  goes,  not  to  con- 
tnidict  the  terms  of  (he  writing,  but  to  defeat 
the  whole  contract,  as  being  fraudulent  or 
illegal,  for  it  then  shows  that  the  instrument 
never  had  any  valid  operation;  and  this  rule 
is  supported  on  grounds  of  policy  and  neces- 
sity. "    The  contention  is,  in  the  case  at  bar, 
that  the  writing  purporting  to  be  a  contract 
was  in  fact  not  a  contract  at  all;  that  it  was 
not  made  as  a  contract,  but  only  as  an  inci- 
dental part  of  a  transaction,  mostly  by  parol, 
which  might  or  might  not  become  a  contract; 
that,  as  it  stood,  it  was  without  considera- 
tion; that  the  conditions  on  which  it  might 
become  a  contract  never  occurred.     The  de- 
fendant disavows  any  intention  in  any  man- 
ner to  vary  the  terms  or  words  of  this  instru- 
ment.   Many  cases  are  cited,  but   none  of 
them  make  the  rule  any  plainer  than  it  is  as 
here  stated.    Few,  if  any,  of  these  cases  go 
the  extent  of  denying  that  the  consideration 
of  a  qote  iu  the  hands  of  the  original  payee 
can  be  inquired  into.    In  the  hands  of  bona 
Jlde  holders  without  notice,  the  case  may  be 
different;  but  that  depends  on  other  consid- 
erations.    In  Kennedy  v.  Goodman,  14Xeb. 
588, 16  N.  W.  Rep.  834,  the  cou  rt  say :    "  The 
law  is  now  well  settled  that  in  an  action 
against  a  party  to  a  negotiable  instrument, 
by  his  immediate  promise,  a  want  or  failure 
of  consideration  is  a  good  defense.    It  is  un- 
necessary to  cite  authorities  on  this  point,  be- 
cause there  seems  to  be  no  conflict. "    We  are. 
especially  cited  to  decisions  of  the  supreme 
court  of  the  United  States,  because  of  their 
controlling  authority  over  this  court:  baton 
examination  all  of  those  cases  presuppose  a 
valid  contract  foundation  for  the  instruments 
there  in  question.    In  Brown  v.  Wiley,  20 
.  How.  444,  the  action  was  upon  a  bill  of  ex- 
change, payable  one  year  after  its  date;  but 
by  the  laws  of  the  state  where  it  was  made, 
and  where  it  was  sought  to  be  enforced,  it 
became  due  at  once  on  its  acceptance  being 
refused.    It  was  regularly  presented,  accord- 
ing to  law,  and,  being  dishonored,  suit  was  at 
once  begun.    Defendants  set  up  a  different 
agreementas  to  the  time  of  presentment  than 
that  prescribed  by  law,  and  deducible  from 
the  terms  of  the  bill;  and  the  court  held  that 
such  parol  agreement  was  inconsistent  with 
those  terms.    In  its  decision  the  court  say  in 
reaching  its  conclusion:    "It  is  admitted' the 
bill  was  given  for  full  value,"  and  the  ques- 
tion is  presented,  "whether  parol  evidence 
should  have  been  received  to  vary,  alter,  or 
contradict  that  which  appears  on  the  face  of 
the  bill  of  exchange.".   The  contract  was 
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perfect,  the  obligation  to  pay  at  some  time 
conceded,  and  its  own  terms,  construed  by 
the  law,  fixed  the  time.  This  liolding  is  con- 
sistent with  the  argument  of  this  defendant, 
or  at  least  it  does  not  preclude  his  claim.  To 
like  effect  Banks  v.  Dunn,  6  Pet.  56;  also 
Specht  V.  Howard,  16  Wall.  564.  So  in  Brown 
V.  Spofford,  95  U.  S.  474.  So  in  Isaacs  v.  El- 
kins,  II  Vt.  679.  The  latter  case  was  upon  a 
note  regular  upon  its  face  for  money,  but  in 
defense  to  which  the  defendant  offered  to 
prove  that  it  was  in  reality  given  as  a  chattel 
note,  and  not  for  money;  and  the  court  very 
properly  held  the  evidence  inadmissible.  The 
reason  is  obvious,  and  the  rule  in  that  and  in 
all  similar  cases  must  be  conceded.  Numer- 
ous authorities  are  cited  from  state  courts, 
some  of  which  would  entirely  exclude  the  de- 
fense in  this  case;  but  we  do  not  find  that 
the  United  States  supreme  court  intended  to 
go  beyond  the  cases  cited  from  it. 

On  the  other  hand,  in  many  of  the  leading 
states  of  the  Union,  a  doctrine  admitting 
this  defense  is  the  settled  law.  The  ques- 
tion involved  is  not  one  to  be  affected  by 
mere  numbers  of  adherents  to  either  view. 
That  side  that  has  the  more  cogent  reasons, 
wiiich  is  most  in  harmony  with  natural 
right  and  justice,  must  ultimately  prevail. 
Temporary  or  local  considerations,  founded 
on  the  nature  of  business  transactions,  in 
any  particular  time  and  place,  cannot  affect 
it.  It  is  said  that  to  admit  this  defense  will 
open  the  door  to  false  swearing  and  fraud. 
That  may  be  a  ground  for  legislative  action, 
but  we  cannot  indulge  the  presumption  that 
to  prevent  perjury  the  laws  must  be  so  con- 
strued as  to  deny  men  the  opportunity  to 
commit  it.  If  men  will  avail  themselves  of 
an  opportunity  to  perjure  themselves,  opened 
by  a  rule  of  law  for  the  necessary  purpose  of 
protecting  the  unwary  and  unsuspecting 
from  impositions  and  frauds,  the  criminal 
laws  will  correct  them.  The  civil  law  is  not 
made  to  favor  any  class  of  contract  breakers, 
but  it  is  made  to  shield  the  honest,  the  un- 
wary, and  the  oppressed  in  their  enjoyment 
of  right  and  justice.  The  case  of  Schindler  v. 
Muhlheiser,  45  Conn.  153,  was  in  many  re- 
spects like  the  case  at  bar, and  nearly  identi- 
cal in  principle.  The  note  on  which  that 
action  was  brought  was  claimed  by  the  de- 
fendant to  be  made  for  the  accommodation  of 
the  plaintiff,  and  hence  that  it  was  notadebt 
of  defendant  to  plaintiff.  In  the  decision  of 
that  case  the  court  say:  "The  note  was  given 
pursuant  to,  and  in  fullSllment  of,  an  an- 
tecedent agreement  between  the  parties. 
*  *  *  The  plaintiff  invokes  the  familiar 
rule  of  law  that  parol  evidence  is  not  admis- 
sible to  contradict  or  vary  a  written  instru- 
ment. *  *  *  It  has  for  its  object  the 
prevention  of  fraud  and  perjury,  in  those 
cases  where  the  parties  have  put  their  con- 
tracts in  writing,  by  excluding  any  other  ev- 
idence of  the  terms  of  the  contract  than  the 
writing  itself.  But  that  is  not  this  case. 
The  contract  was  not  reduced  to  writing.  It 
was  a  parol  agreement,  and  provided  for  the 


use  of  the  note  in  suit,  and  also  of  the  deed,  [to 
thedefendant,]for  a  special  purpose.  *  *  * 
So  far  the  contract  has  been  performed .  But 
this  is  not  all  of  it.  A  further  provision'  in 
it  was  that  the  defendant  should  reconvey 
the  lands  to  the  plainliff,  and  the  plaintiff 
should  give  up  to  the  defendant  his  note. 
This  part  the  plaintiff  refuses  to  perform. 
He  insists  that  the  defendant,  contrary  to 
the  intention  and  understanding  of  both  par- 
ties, shall  retain  the  land  and  pay  the  note. 
That  makes  the  transaction  simply  a  sale  of 
real  estate,  when  there  was  no  sale  in  fact. 
It  compels  the  defendant  Against  his  will  to 
become  the  purchaser  of  this  land.  Instead 
of  preventing  fraud,  such  an  application  of 
the  rule  would  perpetrate  a  fraud  of  the 
grossest  character,  and  bring  reproach  upon 
the  law,  and  the  administration  of  justice;" 
citing  Brush  v.  Seribner,  II  Conn.  388;  Case 
V.  Spaulding,  24  Conn.  578;  Daggett  v.  Whit- 
ing, 85  Conn.  366;  Downer  v.  Chesebrough, 
36  Conn.  39;  Dale  v.  Gear,  39  Conn.  89. 

With  sligtit  change  in  verbiage,  the  words 
of  the  court  in  Schindler  v.  Muhlheiser  would 
apply  as  well  to  the  case  at  bar.  So  In  Maltz 
v.  Fletcher,  52  Mich.  484,  18  N".  W.  Rep. 
228,  Chief  Justice  Cooley  says:  "It  is  al- 
ways competent  to  show  that  a  contract  sued 
upon  is  without  consideration;  and  no  rule 
or  policy  of  the  law  is  violated  by  allowing 
proof  to  be  made  of  the  purpose  for  which 
negotiable  paper  was  given;  or  that  the  pur- 
pose does  not  i^equire  that  payment  should 
be  enforced."  This  case  is  parallel  with  one 
phase  of  the  present  case.  Malty  sued 
Fletcher  on  promissory  note,  and  Fletcher 
pleaded  that  it  was  understood  when  the  notes 
were  given  that  they  were  only  to  be  paid  if 
the  logs  for  which  they  were  given  should  be 
adjudged,  in  a  certain  action  then  proceeding 
to  test  the  title  to  the  logs,  not  to  belong  to 
Fletcher.  So,  in  Dicken  v.  Morgan,  54  Iowa, 
684,  7  N.  W.  Rep'.  145,  which  was  on  a  promis- 
sory n9te  and  mortgage,  the  answer  alleged 
that  a  part  of  the  consideration  of  the  note 
was  an  agreement  by  parol  that  the  plaintiff 
should  procure  a  highway  to  be  constructed, 
etc.,  which  he  had  failed  to  do.  This  was  de- 
murred to,on  the  ground  that  itsets  upa  verb- 
al agreement,  by  which  defendant  attempts  to 
add  to  or  change  the  terms  of  the  note  and 
mortgage.  The  court  say:  "The  agreement 
alleged  in  the  answer  did  not  add  to  or  change 
the  terms  of  the  contract  contained  in  the 
note,  which  was  to  pay  the  sum  expressed 
therein.  That  contract  is  that  defendants 
will  pay  plaintiff  the  sum  of  money  named 
in  the  notes  at  the  time  fixed,  with  interest. 
The  contract  pleaded  by  the  defendants  is  a 
distinct  and  independent  contract,  whicli  was 
a  partial  consideration  for  the  note.  It  in 
no  sense  changes,  or  adds  to  the  terms  of  the 
note,  and  was  not  intended  so  to  do.  Con- 
tracts of  this  kind,  where  one  is  the  consider- 
ation of  another,  are  common  business  trans- 
actions. It  has  never  been  thought  by  those 
who  made  them  that  the  contract,  which  is 
the  consideration,  adds  to  or  changes  the 
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other;  surely  the  courts  never  so  held. "  Cit- 
ing Trayer  v.  Reeder,  45  Iowa,  272;  Putman 
V.  Haltey,  24  Iowa,  425.  Such  a  plea  goes  to 
the  consideration  of  the  note,  and  behind  the 
cases  cited  by  the  plaintiff.  So.  also,  in  Ben- 
ton V.  Martin,  52  N.  Y.  570.  which  was  an 
action  on  a  duplicate  draft  by  defendant  to 
plaintiff.  Judge  Folgek,  in  delivering  the 
opinion,  says:  "Clearly,  it  was  competent  to 
show  the  terras  upon  which  tlieduplicate  was 
delivered,  and  for  the  defendant  to  restrict 
and  limit  his  liability  thereby,  and  to  protect 
himself bythemagainstany liability;  *  *  * 
and  the  annexing  of  such  conditions  to  the 
delivery  is  not  an  oral  contradiction  of  the 
written  obligations,  tliough  negotiable,  as 
between  the  parties  to  it,  or  others  having 
notice."  In  speaking  of  this  rule  excluding 
oral  evidence  to  vary  the  terms  of  a  written 
agreement,  Ch'ancellor  Kent,  further  says: 
"It  is  to  be  observed  that  the  rule  is  directed 
only  against  the  admission  of  any  other  ev- 
idence of  the  language  employed  by  the  par- 
ties in  making  the  contract  than  that'  which 
is  furnished  in  the  writing  itself."  In  the 
case  at  bar  there  is  no  question  as  to  the  lan- 
guage used  in  the  note.  The  question  is  on- 
ly as  to  the  conditions  on  which  it  was  put 
in  the  plaintiff's  hands.  That  the  consider- 
ation of  negotiable  promissory  notes,  the 
same  being  concurrent  parol  agreements, 
may  be  inquired  into,  in  an  action  on  the 
notes,  by  the  promisor  against  the  maker, 
the  authorities  are  numerous,  and  sustain 
the  viev\(  that  any  other  rule,  or  any  other 
application  of  the  rule,  excluding  evidence  to 
vary  the  language  of  the  contract,  would,  in 
the  words  of  tlie  court  in  Schindler  v.  Muhl- 
heiser,  supra,  perpetrate  a  fraud  of  the  gross- 
est character,  and  bring  reproach  upon  the 
law  and  the  administration  of  justice;"  at 
least,  such  result  would  be  likely  to  follow. 
I  conclude  (1)  that  the  agreement  set  up 
in  the  answer  in  this  case,  and  sought  to  be 
proved  by  the  defendant  upon  the  trial,  was 
proper  to  be  shown;  and  (2)  that  parol  evi- 
dence was  competent  to  show  the  same;  that 
such  evidence  was  admissible  under  the 
pleadings;  and  that  the  several  rulings  of  the 
court  below  in  excluding  the  same  were  er- 
roneous. Kennedy  v.  Goodman,  14  Neb. 
585,  16  N.  W.  Bep.  834;  Haynes  v.  Thorn, 
28  K.  H.  386.  This  judgment  should  be  re- 
versed, and  a  new  trial  ordered. 


(2  Idaho  [Haab.]  734) 

Lewiston  Nat.  Bank  v.  Mabtik. 
{Supreme  Court  of  Idaho.    March  5, 1890.) 

Chattbi.  MoBToioE  — Rktail  Business— Attach- 
INO  Crbditors. 
Rev.  St  Idaho,  S  8886,  providea  that,  where 
the  mortgagor  retains  posseBsion  of  mortgaged 
chattels,  the  recording  of  the  mortgage  shall  pro- 
tect the  mortgagee  against  attaching  creditors. 
Held  that,  in  the  absence  of  further  statutory  eo- 
actment,  a  chattel  mortgage  providing  that  the 
mortgagor  shall  continue  in  possession,  doing  a  re- 
tail business,  is  invalid  as  against  attauhing  credit- 
ors, in  the  absence  of  a  provision  that  the  proceeds 
of  the  business  shall  be  applied  on  the  mortgagee's 
debt. 


Appeal  from  district  court,  Kootemd 
county. 

Albert  Hagan,  for  appellant.  Philip  Till- 
inghast  and  Hawley  &  Reeves,  for  respond- 
ent. 

Sweet,  J.    On  the  31st  day  of  December. 

1887,  James  McGrail  executed  and  delivered 
to  S.  R.  Smith  a  chattel  mortgage,  ss  secu- 
rity for  three  promissory  notes,  one  note  for 
0319.71,  and  two  for  $717.95  each.— the  first 
note  payable  60  days  after  date,  and  the  two 
latter  payable  7  months  after  date,  —  said 
notes  bearing  even  date  with  the  mortgage 
above  mentioned.  The  mortgaged  property 
consisted  of  the  contents  of  a  drug-store,  in- 
cluding the  fixtures  thereof,  and  an  apparatus 
for  bottling  soda.  Among  other  provisions 
in  said  mortgage  contained  we  find  the  fol- 
lowing: "Until  default  be  made  in  the  pay- 
ment of  said  sums  of  money,  the  said  party 
of  the  first  part,  his  administrators  or  assigns, 
may  remain  and  continue  in  the  quiet  and 
peaceable  possession  of  the  said  goods  and 
chattels,  and  in  the  free  and  full  use  and  en- 
joyment of  the  same. "  On  January  15, 1888, 
the  mortgagee.  Smith,  transferred  said  notes 
and  mortgage  to  plaintiff  hei;ein,  the  Lewis- 
ton  National  Bank.  On  March  2,  1888,  Mc- 
Grail sold  the  entire  stock  of  goods  then  on 
liand  to  the  mortgagee,  S.  R.  Smith,  who  im- 
mediately took^  possession  of  the  same,  and 
carried  on  a  retail  drug  business  from  saiJ 
stock  of  goods,  together  with  such  additional 
purchases  as  he  may  from  time  to  time  have 
added  thereto,  until  the  26th  day  of  May, 

1888,  when,  in  an  action  wherein  Porter  & 
Go.  were  plaintiffs  and  said  mortgagor  and 
mortgagee,  McGrail  and  Smith,  were  defend- 
ants, a  writ  of  attachment  was  issued,  under 
and  by  virtue  of  wliich  defendant  and  ap- 
pellant, William  Martin,  as  sheriff  of  Koote- 
nai county,  took  possession  of  the  goods, 
wares,  and  merchandise  in  said  store.  The 
action  brought  by  Porter  &  Co.  was  prose- 
cuted to  a  judgment  in  the  probate  court  of 
said  county ;  and  thereupon  an  execution  was 
issued  under  and  by  virtue  of  which,  on  the 
20th  day  of  August,  1888,  defendant,  as 
sheriff  aforesaid,  proceeded  to  sell  the  con- 
tents of  said  store  seized  by  him  under  the 
said  writ  of  attachment  at  the  time  said  ac- 
tion was  commenced.  On  the  11th  of  Sep- 
tember, 1888,  the  Lewiston  National  Bank, 
in  an  action  against  said  McGrail,  obtiiined  a 
judgment  in  the  sum  of  $1,623,  and  an  order 
for  the  sale  of  the  goods,  wares,  and  mer- 
chandise described  in  said  mortgage,  adding, 
as  a  further  description  thereto,  as  follows: 
"Being  the  property  that  was  in  said  store  on 
December  31,  1887."  Defendant  returned 
said  execution,  with  an  indorsement  thereon 
to  the  effect  that,  after  due  and  diligent 
search,  he  was  unable  to  find  the  goods  and 
chattels  described  therein,  save  and  except 
the  said  l>ottling  apparatus,  which  he  had 
siezed  and  sold  for  the  l>eneflt  of  plaintilT. 
Thereupon  plaintiff  brought  an  action  against 
the  defendant  herein,  the  said  sheriff,  for  the 
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sum  of  $1,623.31,  the  alleged  value  of  the 
goods  described  in  said  mortgage.  In  its 
complaint  plaintiff  avers  that,  by  reason  of 
defendiint's  failure  to  seize  and  sell  said  goods, 
or,  in  other  words,  that  by  reason  of  defend- 
ant's seizure  and  sale  of  said  goods  under  and 
by  virtue  of  the  attachment  and  judgment 
above  set  forth,  the  plaintiff  was  damaged  in 
the  amount  specified,  and  asked  judgment 
therefor.  Defendant,  answering  the  com- 
plaint, sets  forth  the  facts  already  detailed 
herein,  and  asks  that  plaintiff 's  action  be  dis- 
missed. Plaintiff  obtained  judgment  in  the 
lower  court  for  the  sum  above  set  forth,  and 
defendant  forthwith  appealed  to  this  court 

The  question  presented  to  this  court  is  as 
follows:  Is  a  mortgage  on  the  goods,  wares, 
and  merchandise  of  a  store,  under  the  terms 
of  which  the  mortgagor  continues  in  posses- 
sion of  said  goods,  doing  a  retail  business 
from  day  to  day,  valid,  aa  agrninst  the  attach- 
ing creditors  of  the  mortgagor,  in  the  absence 
of  a  provision  in  said  mortgage  to  the  effect 
that  the  proceeds  of  said  business  shall  be 
applied  to  the  payment  of  the  debt  due  from 
the  mortgagor  to  the  mortgagee?  The  ap- 
pellant contends  that  such  a  mortgage  is  not 
'  valid  as  against  attaching  creditors,  and  that, 
in  the  absence  of  a  statutory  provision  on  the 
subject,  it  is  fraudulent  per  se.  Under  the 
common  law,  a  chattel  mortgage  of  personal 
property  was  void,  unless  the  possession  of 
said  property  was  retained  by  the  mortgagee. 
In  many  instances,  this  provision  of  the  law 
served  to  prevent  the  use  of  many  kinds  of 
personal  property  as  security;  hence  it  was 
that  the  recording  statutes  were  enacted,  and 
under  those  provisions  the  mortgagor  was 
enabled  to  pledge  personal  property  as  secu- 
rity for  a  debt,  and  retain  possession  thereof, 
provided  the  mortgage  thereon  be  duly  re- 
corded. In  common  with  very  many  of  the 
states,  the  legislature  of  Idaho  adopted  the 
recording  statute;  and  under  its  provisions 
the  mortgagor  may  give  a  chattel  mortgage 
upon  his  property  and  retain  possession  there- 
of, and  Said  mortgage  will  protect  the  mort- 
gagee against  the  attaching  creditors  of  the 
mortgHgor,  in  tlie  event  it  is  executed  in  ac- 
cordance with  the  provisions  of  that  statute, 
and  recorded  as  by  said  act  provided.  Bev. 
St.  Idaho,  §  3386.  If,  under  our  own  statute, 
however,  the  mortgagor  removes  the  property 
.mortgaged  from  the  county  wherein  the  mort- 
gage is  -recorded,  or  destroys,  conceals,  sells, 
or  in  any  manner  disposes  of  the  property 
mortgaged,  or  any  part  thereof,  without  the 
consent  of  the  holder  of  said  mortgage,  be  is 
guilty  of  larceny,  and  such  sale  or  transfer 
is  void.    Id.  §  3397. 

It  is  fair  to  infer  that,  while  our  statute 
contemplates  the  act  of  recording  the  mort- 
gage as  a  substitute  for  the  possession  of  the 
property  by  the  mortgagee,  it  also  contem- 
plates that  the  mortgagor  shall  retain  that 
property  in  his  possession,  except  the  mort- 
gagee [lermit  him  to  remove  or  sell  the  same. 
Tliat  is  as  far  as  our  statute  goes,  and  to  this 
extent  only  do  the  laws  of  our  territory  cover 


the  case  at  bar.  By  the  decisions  of  various 
states,  and  by  a  large  majority  of  them,  when- 
ever the  mortgagee  agrees  with  the  mortga- 
gor that  the  latter  may  sell  and  dispose  of  the 
goods  moi-tgaged,  without  a  further  agree- 
ment to  the  effect  that  the  proceeds  of  the 
sale  shall  be  applied  to  the  payment  of  the 
debt  due  from  the  mortgagor  to  the  mort- 
gagee, then  the  recording  of  said  mortgage 
ceasps  to  protect  the  mortgagee  from  the  at- 
taching creditors  of  the  mortgagor.  In  some 
of  the  states,  a  provisiou  in  the  mortgage  to 
the  effect  that  the  mortgagor  may  dispose  of 
the  goods  in  the  usual  course  of  trade  is  held 
to  be  prima  faoie  evidence  of  fraud.  In  this 
state  the  fraudulent  intent  must  be  proven. 
In  the  absence  of  a  statute  of  that  character, 
the  best  authorities  are  to  the  effect  that  such 
a  mortgage  is  utterly  void  with  respect  to  the 
creditors  of  the  mortgagor.  The  i-ecording 
act  was  simply  intended  to  serve  as  a  substi- 
tute for  possession  on  the  part  of  the  mort- 
gagee. It  was  formulated  in  response  to  the 
necessities  of  the  commercial  world,  and  to 
extend  and  multiply  the  sources  of  security 
for  business  purposes.  Being  simply  a  sub- 
stitute for  possession,  (and  it  was  never 
claimed  to  be  anything  more,)  it  will  not  cov- 
er any  stipulation  that  might,  and  doubtless 
would,  in  many  instances,  be  resorted  to  as 
a  shield  to  protect  fraudulent  transactions  or 
defeat  honest  creditors.  In  Robinson  v.  Ell- 
iott, 22  Wall.  524,  the  court,  in  discussing 
precisely  the  question  now  at  bar,  and  under 
a  statute  very  much  the  same  as  our  own, — 
practically  the  same, — uses  the  following  lan- 
guage: "We  are  not  prepared  to  say  that  a 
mortgage,  under  the  Indiana  statute,  would 
not  be  sustained,  which  allows  a  stock  of 
goods  to  be  retained  by  the  mortgagor  and 
sold  by  him  at  retail  for  (be  express  purpose 
of  applying  the  proceeds  .to  the  payment  of 
the  mortgage  debt.  Indeed,  it  would  seem 
that  such  an  arrangement,  if  honestly  carried 
out,  would  be  for  the  mutual  advantage  of 
the  mortgagee  and  the  unpreferred  creditors; 
but  there  are  features  ingrafted  on  this  mort- 
gage which  are  not  only  to  the  prejudice  of 
cr^itors,  but  which  show  that  other  consid- 
erations than  the  security  of  the  mortgagees, 
or  their  accommodation  even,  entered  into  the 
contract.  Both  the  possession  and  right  of 
disposition  remain  with  the  mortgagors. 
They  are  to  deal  with  the  property  as  their 
own,  sell  it  at  retail,  and  use  the  money  thus 
obtained  to  replenish  their  stock.  There  is 
no  covenant  to  account  with  the  mortgagees, 
nor  any  recognition  that  the  property  is  sold 
for  their  benefit.  Instead  of  the  mortgage 
being  directed  solelyto  the  bona ./Zde security 
of  the  debts  then  existing,  and  tbeir  payment 
at  maturity,  it  is  based  on  the  idea  that  they 
may  be  indefinitely  prolonged."  This  case 
is  directly  in  point. 

Dr.  McGrail  was 'a  witness  in  this  case, 
and,  without  objection,  explained  what  was 
meant  by  the  free  use  of  the  goods,  given 
him  by  the  terms  of  the  mortgage.  That  use 
was  to  carr^  on  a  retail  drug  business,  and. 
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no  doubt,  his  position  with  the  bank,  or  the 
position  of  Smitli  witli  the  bank,  would  have 
been  secure  so  long  as  the  business  seemed 
to  be  well  conducted,  and  interest  on  the 
notes  was  promptly  paid.  In  Lyon  v.  Bank, 
29  Fed.  Rep.  578,  after  an  exhaustive  re- 
view of  the  question  now  under  considera- 
tion, the  court  held  that  the  inference  of  fraud 
is  an  inference  of  law.  The  decision  from 
22  Wall.,  before  referretl  to,  is  binding  upon 
this  court,  and  has,  we  think,  been  followed 
by  a  majority  of  the  United  States  courts,  al- 
though the  United  States  courts  havebeen 
very  largely  influenced  by  the  practice  pre- 
vailing in  the  state  wherein  the  question 
happened  to  arise.  In  the  absence  of  a  stat- 
ute on  the  subject,  we  are  heartily  in  sym- 
pathy with  the  line  of  authorities  holding  that 
possession  of  a  stock  of  merchandise  by  the 
mortgagor,  with  power  to  sell  and  retail  the 
same,  without  requiring  that  the  profits  shall 
be  applied  to  the  payment  of  the  debt  due  to 
the  mortgagee,  is  absolutely  void  as  to  the  at- 
taching creditors  of  the  mortgagor.  The  rule 
laid  down  in  Robinson  v.  Elliott,  which  we 
follow  in  this  case,  is  a  healthful  doctrine  for 
any  state  engaged  in  rapidly  developing  its 
resources,  and  necessarily  establishing  its 
credit.  It  closes  one  of  the  most  dangerous 
avenues  to  fraudulent  practices,  and,  what 
follows,  injurious  effects  upon  the  business 
character  of  the  state  and  the  honest  efforts 
of  bona  fide  business  men.  The  judgment  of 
the  lower  court  is  reversed  and  vacated,  and 
a  new  trial  ordered. 


(2  Idaho  [Hasb.]  740) 

Babnett  v.  KlNNKT. 

(Supreme  Jourt  of  Idaho.    Uaroh  S,  1890.) 

Conflict  of  Laws— Assionment  for  Bekbfit  of 
Ckeditoks. 

1.  An  assignment  by  a  non-resident,  made  In 
accordance  with  the  laws  of  his  domicile,  and  pro- 
viding for  preferences,  is  invalid,  as  to  property 
situate  in  Idaho,  as  against  attaching  creditors, 
under  Rev.  St.  Idaho,  fS  5875-5933. 

2.  It  is  immaterial  that  tlie  attaching  creditor 
is  also  a  non-resident. 

Appeal  from  district  court,  Alturas  county. 

Angel  <fe  Sullican,  for  appellant.  Kings- 
bury &  MoOowan  and  C.  8.  Varian,  for  re- 
spondent. 

Sweet,  J.  On  the  23d  day  of  November, 
1887,  M.  H.  Lipman,  a  citizen  of  Utah,  do- 
ing business  at  Salt  Lake  City,  made  an  as- 
signment to  plaintiff  herein  in  trust  for  all  his 
creditors.  The  deed  of  assignment  carried 
with  it  certain  personal  property  situated  in 
Hailey,  Alturas  county,  Idaho  territory,  to- 
wit,  a  stock  of  goods  and  merchandise.  It  is 
admitted  that  at  the  time  theasisignnient  was 
made  said  Lipman  was  insolvent;  that  in  all 
respects  the  assignment  was  made  in  con- 
formity with  the  laws  of  Utah  territory;  and 
that,  under  said  deed  of  assignment,  the  cred- 
itors of  said  assignor  were  divided  into  class- 
es, certain  classes  being  designated  as  pre- 
ferred creditors,  and  said    assignee    being 


instructed  by  said  deed  of  a.isignment  to  ob- 
serve said.preferences  ip  settling  the  liabili- 
ties of  the  assignor  as  fast  as  the  sale  of  said 
merchandise  enabled  him  to  do  so.  On  the 
25lh  day  of  November,  1887,  plaintiff,  as 
said  assignee,  took  possession  of  the  said 
stock  of  goods  situated  in  Haile^,  in  said  Al- 
turas county  and  Idaho  territory,  having  first 
'Caused  to  be  duly  recorded  in  said  county  the 
said  deed  of  assignment.  On  the  following 
day,  to-wit,  the  26th  day  of  November,  1887, 
defendant  herein,  then  the  duly  qualified 
and  acting  sheriff  of  said  Alturas  county, 
levied  upon  and  took  possession  of  said  goods 
under  and  by  virtue  of  a  writ  of  attachment 
issued  out  of  the  district  court  of  the  second 
judicial  district  of  Idaho  territory,  in  and  for 
said  Alturas  county,  in  an  action  wherein  the 
St.  Paul  Knitting- Works  Company,  a  cor- 
poration, was  plaintiff,  and  the  said  M.  H. 
Lipman  was  defendant.  On  the  12th  day  of 
December,  1889,  plaintiff  commenced  an  ac- 
tion in  said  court  against  the  defendant  here- 
in for  the  recovery  of  the  possession  of  said 
goods  and  chattels,  or.for  the  sum  of  S5.000, 
the  value  thereof,  in  case  a  delivery  of  Uie 
same  could  not  be  had.  Plaintiff  obtained 
judgment  in  the  lower  court,  took  possession 
of  said  goods,  and  thereupon  proceeded  to 
sell  the  same,  realizing  therefrom  the  sum  of 
$4,000.  Defendant  appealed  from  said  judg- 
ment, and  the  assignee  now  holds  said  sum  of 
money  subject  to  the  final  determination  of 
this  litigation.  By  a  careful  examination  of 
the  Qndinga  of  the  lower  court,  we  find  that 
the  issues  liere  presented  are  clearly  and  dis- 
tinctly set  forth.  They  are,  in  brief,  to  re- 
capitulate, as  follows:  The  assignor,  at  the 
time  of  making  said  assignment,  was  a  non- 
resident of  this  territory.  The  assignment 
was  made  in  strict  conformity  with  the  laws 
of  Utah  territory,  of  which  he  was  a:  citizen. 
The  attaching  creditor  was  also  a  non-resi- 
dent of  Idaho,  and  it  is  conceded  that  said 
Lipman  was  justly  indebted  to  said  corpora- 
tion in  the  sum  of  $1,992;  that  at  the  time 
the  writ  of  attachment  was  levied  the  as- 
signee was  in  possession  of  the  goods:  and 
that  the  deed  of  assignment  had  been  dulj 
recorded  in  said  county;  also  that  the  defend- 
ant was  the  duly  qualified  and  acting  sheriff 
of  said  Alturas  county. 

The  legal  questions  involved  are  as  fol- 
lows: May  a  non-resident  make  an  assign- 
ment, with  preferences,  of  personal  property 
situated  in  this  territory,  that  will  be  valid 
as  against  a  non-resident  attaching  creditor. 
And  this  question  further  involves  the  effect 
— First,  of  possession  by  the  assignee  when 
the  attachment  is  levied ;  second,  the  rule  of 
comity  between  the  states;  and,  third,  the 
effect  of  tiie  attaching  creditor  being  a  resi- 
dent or  a  non-resident  of  the  territory.  "We 
premise  a  discussion  of  these  questions  with 
the  remark  that  a  decision  by  the  United 
States  supreme  court  is  binding  upon  us. 
and  that  whenever  any  issue  presented  here 
ha^i  been  clearly  and  distinctly  settled  bjrsaid 
court,  we  need  look  no  further. 
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We  will  first  take  np  the  qaestlon  of,  citi- 
zenship, iind  we  submit  it  in  this  form:  Will 
the  courts  of  this  territory  concede  to  any  of 
its  citizens  any  rights  or  privileges  under  its 
attachment  laws  not  extended  to  any  citizen 
of  the  United  States  who  is  a  non-resident  of 
the  territory?  The  attachment  laws  of  this 
territory  give  no  preferences  as  between  resi- 
dent and  non-resident  attaching  creditors. 
Therefore,  under  the  rule  laid  down  in  Green 
V.  Van  Buskirk,  7  Wall.  151,  we  raust  con- 
sider the  matter  settled.  It  is  there  held  that 
tlie  rights  of  the  attaching  creditor  are  not 
at  all  aHeoted  by  tlie  question  of  citizenship. 
In  Sheldon  v.  131anvelt,  a  case  recently  de- 
cided by  the  supreme  court  of  South  Carolina, 
reported  in  7  S.  E.  Hep.  593,  the  same  con- 
clusion is  reached.  Thestatute  of  South  Car- 
olina with  reference  to  assignments  by  insolv- 
ent debtors  is  the  same,  in  effect,  as  are  the 
provisions  of  our  own  statute,  and  the  facts 
involved  in  the  case  just  cited  are  precisely 
the  same  as  those  presented  in  the  case  at  bar. 
Section  2,  art.  4,  of  the  constitution  reads  as 
follows:  "The  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of 
citizens  in  the  several  states."  We  think  that 
the  decision  before  alluded  to,  in  7  Wall.,  in 
which  this  article  is  construed  as  affecting 
the  rights  of  non-resident  citizens  in  cases 
similar  to  this,  applies  to  the  facts  as  they  are 
here  presented ;  and  under  that  decision,  as 
well  as  under  Sheldon  v.  Blanvelt  and  the 
authorities  therein  cited,  we  must  conclude 
that  the  non-residence  of  the  attaching  cred- 
itor in  this  case  could  not  in  any  manner 
prejudice  his  rights,  and  that  he  was  entitled 
to  the  same  privileges  that,  under  the  same 
circumstances,  would  be  accorded  to  any  citi- 
zen of  Idaho. 

In  reaching  this  conclusion  we  are  follow- 
ing what  we  conceive  to  be  the  rule  laid  down 
by  the  supreme  court  of  the  United  States; 
and  the  wisdom  of  the  principle  thus  enunci- 
ated by  our  highest  court  is  as  unquestionable 
as  its  authority.  When  once  a  citizen  has 
been  accepted  by  any  court  of  the  United 
States  jis  a  suitor,  it  does  not  seem  to  be  in 
accordance  either  with  the  principles  of  jus- 
tice, or  with  common  fairness,  or  with  com- 
mon honesty  between  man  and  man,  to  ques- 
tion him  as  to  the  particular  state  in  which 
he  may  reside,  and  then  give  or  refuse  him 
what  the  court  would  deem  to  be  justice  if 
the  suitor  were  a  citizen  of  our  own  state, 
but  deny  him  this  supreme  right  if  the  fact 
is  developed  that  he  is  a  citizen  of  another 
slate.  In  Atherton  v.  Ives,  20  Fed.  Rep. 
897.  the  court  follows  this  doctrine,  and  con- 
cludes a  vigorous  indorsement  of  the  princi- 
ple in  these  words:  "  We  think  such  a  distinc- 
tion should  never  be  drawn  by  a  court,  unless 
compelled  to  do  so  by  legislative  will  clearly 
expressed.  It  may  be  that  the  legislature  of 
a  state  has  the  power  to  exercise  such  a  '  pa- 
triarchal and  provident  sovereignty,'  but  this 
court  will  not  assume  such  :<s  the  legislative 
will."  In  concluding  our  discussion  of  this 
principle,  we  will  say  that  the  pointed  decla- 


nition  just  quoted  meets  with  the  hearty  ap- 
proval of  thi^  court,  and  in  the  absence  of  a 
positive  statutory  enactment,  we  do  not  think 
the  court  justitied  in  asking  the  citizen  who 
seeks  the  bene&cial  protection  of  its  laws 
whence  he  came,  with  a  view  of  administer- 
ing the  law  accordingly. 

The  principle  of  comity  between  states,  or 
to  what  extent  laws  governing  the  transfer 
of  property  in  one  state  will  be  respected  by 
a  sister  state,  Is  the  next  question  to  be  con- 
sidered. The  courts  of  the  country  have  dif- 
fered very  much  on  this  proposition.  Nev- 
ertheless it  is  conceded  by  all  that  one  state 
is  not  bound  to  accept  the  transfer  laws  of 
another  state  affecting  property  located  with- 
in its  borders.  It  is  useless  for  us  to  discuss 
the  question.  The  rule  is  laid  down  for  our 
guidance  by  the  supreme  court  of  the  United 
States  in  Green  v.  Van  Buskirk,  7  Wall.  151. 
The  language  of  the  court  is  as  follows: 
"And  this  principle  of  comity  always  yields 
when  the  laws  and  policy  of  the  state  where 
the  property  is  located  has  prescribed  a  differ- 
ent rule  of  transfer  witli  that  of  the  state 
where  the  owner  lives."  In  Atherton  Co.  v. 
Ives,  20  Fed.  Rep.  895,  896,  the  court  also 
indorses  this  rule. 

The  only  question  remaining  in  this  con- 
nection is,  was  the  assignment  made  by  Lip- 
man,  under  the  laws  of  Utah  territory,  con- 
trary to  a  clearly  expressed  statute  or  to  the 
settled  policy  of  this  territory?  We  think  it 
was  contrary  to  both.  Commencing  with 
section  5875,  the  statute  designates  bow  an 
insolvent  debtor  may  proceed  in  this  territory 
in  proving  his  insolvency,  and  the  necessary 
steps  to  be  taken  to  complete  the  transfer  and 
sale  of  his  property  for  the  benefit  of  his 
creditors.  Under  this  act,  an  assignee,  chosen 
by  the  creditors,  (and  let  us  remark  that  these 
creditors  may  be  residents  or  non-residents,) 
is  appointed  by  the  court.  The  assignee  thus 
appointed  must  dispose  of  the  property  of  the 
insolvent  for  the  benefit  of  all  the  creditors, 
share  and  share  alike,  preferences  or  priority 
being  strictly  forbidden.  Section  5932  is  a^ 
follows:  "No  assignment  of  any  insolvent 
debtor  otherwise  than  as  provided  in  this 
title  is  legal  or  binding  on  creditors. "  The 
assignment  made  by  Lipman  was  in  direct 
conflict  with  the  provisions  of  this  statute, 
and  oni  of  its  most  important  provisions,  to- 
wit,  that  which  prohibits  preferences.  It 
was  urged  by  the  respondent  that,  if  this  rule 
were  applied  to  the  case  at  bar,  a  non-resident 
of  Idaho  doing  business  in  the  territory  could 
not  make  an  assignment  of  property  within 
the  jurisdiction  of  the  territory.  This  may 
be  true,  but  the  resident  insolvent  is  not  per- 
mitted under  this  law  to  prefer  any  creditor 
in  this  territory  over  any  creditor  out  of  the 
territory;  and  we  do  not  think  a  non-resi- 
dent insolvent,  doing  business  in  Idaho, 
ought  to  be  permitted  to  make  an  assignment 
giving  preferences  to  non-residents  of  the 
territory  over  residents  of  the  territory  in 
which  he  is  doing  business,  and  the  laws  of 
which  he  invokes  to  protect  his  property,  and 
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maintain  for  him  the  same  rights  and  priv- 
ileges that  are  extended  to  any  citizen  of  the 
territory.  A  non-resident,  beihg  entitled  to 
the  same  right  under  our  law  as  a  citizen  of 
the  territory,  mayinvolse  the  same  principles. 
While  this  point  was  urged  by  the  respond- 
ent, we  tliinlc  it  wiis  carried  a  little  too  far. 
The  courts  of  this  territory  would,  we  be- 
lieve, respect  the  assignment  of  a  non-resi- 
dent doing  business  in  Idaho,  if  made  in  ac- 
cordance with  its  laws.  In  other  words,  if 
Mr.  Llpman's  assignment  had  been  made  for 
the  benefit  of  all  his  creditors,  share  and 
share  alike,  we  believe,  under  the  principle 
of  comity,  It  would  have  been  respected,  as 
it  would  not  have  been  contrary  to  the  laws 
or  the  policy  of  this  territory.  In  holding 
that  this  assignment  was  invalid  as  against 
attaching  creditors,  we  are  following  the  rule 
already  quoted,  and  feel  bound  so  to  do;  yet 
we  do  not  hesitate  to  say  that  the  rule  meets 
with  our  approval.  Persons  doing  business 
with  residents  of  this  territory  should  know 
what  laws  govern  the  transfer  of  property. 
By  having  one  uniform  principle  applicable 
alike  to  all  property  situated  in  this  territory, 
whether  of  residents  or  non-residents,  every 
person  doing  business  within  the  territory, 
and  every  non.resident  doing  business  with 
persons  residing  in  the  territory,  may  know, 
before  extending  credit  or  locating  property 
within  the  jurisdiction  of  our  laws,  what 
laws  will  govern  the  transfer  of  that  proper- 
ty, whose  rights  may  attach,  and  how  they 
may  attiich;  and  it  gives  to  our  business 
community  a  stability  and  character  that  we 
believe  to  be  not  only  desirable,  but  almost 
necessary,  to  free  and  advantageous  commer- 
cial intercourse  with  distant  states  lying  to 
the  east  and  to  the  west  of  us. 

Before  passing  to  a  consideration  of  the 
next  principle  involved,  we  add  the  further 
suggestion  that  sheriffs  and  other  otBcers  of 
like  character  in  the  territory  have  a  right  to 
understand  whether  or  not,  in  proceeding  un- 
der our  laws,  and  in  accordance  therewith, 
they  are  protected  by  them'.  In  this  case  the 
sheriff  proceeded  regularly  and  in  accordance 
with  the  laws  of  Idaho;  yet  be  is  subjected 
to  a  suit  for  damages,  because  he  did  not  un- 
derstand and  proceed  in  accordance  with  the 
laws  of  Utah,  or  in  pursuance  of  transactions 
executed  in  harmony  with  those  laws,  but  in 
direct  violation  of  our  own. 

Counsel  for  respondent  urged  with  a  great 
deal  of  strength  and  persistency  the  fact  that 
plaintiff  was  in  possession  of  the  goods  at  the 
time  of  the  seizure  by  defendant  under  the 
writ  of  attachment.  It  is  also  averred  by 
counsel  for  respondent  that  defendant  had 
actual  notice  of  the  contents  of  the  deed  of 
assignment,  and  the  possession  thereunder 
by  plaintiff.  This  point  was  urged  with  a 
great  deal  of  ability,  and  numerous  authori- 
ties cited  reliiting,  perhaps  indirectly,  there- 
to. It  does  not  seem  to  be  a  serious  ques- 
tion. It  is  entirely  regulated  by  the  statute. 
If  we  do  not  recognize  the  principle  of  comi- 
ty, for  the  reasons  before  stated,  we  must 


proceed  under  our  own  statute.  This  stdt- 
ute  declares  in  the  most  positive  terms  that 
any  assignment  made  with  preferences  shall 
not  be  legal  or  binding  as  against  creditors. 
This  being  true,  of  what  effect  was  this  ftos- 
session  under  and  by  virtue  of  an  assign- 
ment that  was  clearly  invalid?  The  attach- 
ing creditor  was  under  no  obligations  to  re- 
spect it.  Indeed,  the  law  distinctly  declares 
that  it  was  not  valid  as  to  him,  and  hence  the 
mere  fact  of  his  possession  under  an  invalid 
instrument  is  not  material.  May  a  person 
violate  the  positive  mandates  of  a  statute,  and 
then  claim  protection  as  against  the  com- 
plainant, because  the  latter  knew  of  the  for- 
mer's violation  of  the  law?  Nor  do  we  see 
that  the  question  of  a  voluntary  or  an  in- 
voluntary assignment  is  entitled  to  consider- 
ation in  passing  upon  the  merits  of  the  issue 
involved.  No  general  assignment  can  be 
made  in  this  territory,  voluntary  or  other- 
wise, giving  preferences.  Therefore  we  do 
not  see  that  the  fact  of  this  assignment  hav- 
ing been  voluntary  on  the  part  of  Lipman 
has  any  bearing  whatever  on  this  case.  We 
must  conclude,  therefore,  that  the  court  be- 
low erred  in  holding  such  assignment  to  be 
valid  as  against  attaching  creditors  of  the 
assignor,  and  the  possession  of  the  defendant 
under  said  writ  of  attachment  to  have,  been 
unlawful.  Let  the  judgment  be  reversed, 
and  the  cause  remanded  to  the  lower  court, 
with  instructions  to  enter  judgment  for  the 
defendant  in  accordance  herewith. 

Beattt,  C.  J.,  [concurrttiff.)  Having 
been  of  counsel  between  the  same  above- 
named  parties  in  a  cause,  in  the  same  lower 
court,  but  with  adifferent  attaching  creditor, 
I  desired  to  take  no  part  herein  further  than 
to  sit  at  the  hearing.  I  have  not  participated 
with  my  associates  in  the  discussion,  but, 
they  having  reached  opi)osite  conclusions, 
the  disagreeable  duty  rests  upon  me  of  break- 
ing the  dead-lock,  which,  in  following  my 
convictions  and  what  seems  to  me  the  weight 
of  authority,  I  do,  by  concurring  in  the  able 
opinion  of  Mr.  Justice  Sweet. 


(1  Wash.  St.  117) 

Kino  v.  Ilwaco  Rt.  &  Nav.  Oo. 

(Supreme  Court  of  Washington.    Feb.  U,  ItiSO.) 

Answbb— Objections  Cdrbd  bt  Judombst  — 

COBPORATE  NaMB. 

1.  In  8  suit  by  s  railway  company  to  recover 
a  subscription  payable  when  certain  conditions  as 
to  the  location  of  the  line  and  its  termini  were  ful- 
filled, plaintiff  alleged  performance  of  the  ooDdi- 
tioas.  Defendant,  after  alleging  the  conditions  as 
representatioDB  made  to  him  by  plaintifTs  agent, 
avers  that  the  agent  "well  knew,  before  and  at  the 
time  defendant  signed  said  contract,  that  said  line 
and  termini  was  not  so  located,  or  definitely  lo- 
cated. "  Held  uo  allegation  that  the  road  was  not 
built  in  accordance  with  the  conditions,  and  no 
issue  was  made. 

2.  W  here  an  incorporated  company  attempted 
to  change  its  name,  but  failed  through  non-rom- 
pliance  with  the  method  prescribed  by  statute, 
and  afterwards  obtained  a  judgment  tn  the  new 
name,  it  is  sufficient,  on  objection  made  after  judg- 
ment, if  the  complaint  states  facts  which  IdentUy 
the  company. 
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8.  Defendant  conceded  that  plaintiff,  a  corpo- 
ration, might,  of  its  own  motion,  change  its  name, 
under  Code  Wash.  T.  S2422,  by  filing  supplemental 
articles.  Held  that,  after  judgment,  it  will  be  in- 
ferred that  such  artioles  were  filed  when  the  com- 
plaint alleges  that  said  company  was  incorporated 
as  the  "'iTwaco  Steam  Navigation  Company,'  and 
on  the  eth  day  of  Au^st,  liiSS,  by  order  of,  and 
pursuant  to  a  vote  of.  Its  stockholders,  at  a  meet- 
ing called  for  that  purpose,  said  name  was  changed 
to  the  'Ilwaco  Railway  &  Navigation  Company.'" 

Error  to  district  court,  Pacific  countj. 

Ira  Jones  and  .8.  F.  Dennison,  for  plain- 
tin  in  error.  Fulton  Bros.,  for  defendant  in 
error. 

Scott,  J.  Tlie  question  presented  in  this 
case  is  a  construction  of  the  pleadings.  The 
complaint  (omitting  the  formal  parts)  is  as 
follows:  "The  above-named  plaintiff,  com- 
plaining of  the  above-named  defendant,  for 
its  cause  of  action  alleges:  That  plaintiff  is. 
and  during  all  the  time  herein  alleged  was,  a 
corporation  duly  formed,  incorporated,  or- 
ganized, and  existing  under  and  by  virtue  of 
the  laws  of  the  territory  of  Washington,  for 
the  purpose,  among  other  things,  of  building, 
equipping,  operating,  and  maintaining  a  rail- 
road from  the  to  wn  of  Ilwaco,  in  Pacific  coun- 
ty, Washington  Territory,  to  a  point  on  Shoal- 
vuter  bay,  in  said  county.  (2)  That  said  cor- 
poration was,  prior  to  the  6th  day  of  August, 
Iti88,  incorporated  as  and  Icuown  as  and 
named  *  The  Ilwaco  Steam  Navigation  Com- 
pany,' and  on  the  6th  day  of  August,  1888, 
by  order  of,  and  pursuant  to  a  vote  of,  its 
stockholders,  at  a  meeting  called  for  that  pur- 
pose, said  name  was  changed  to  the  *  Ilwaco 
Kail  way  &  Navigation  Company,'  and  it  has 
ever  since  been  known  and  gone  by  that 
name,  and  that  is  its  present  name.  (3)  That 
heretofore,  in  the  year  1887,  the  defendant, 
being  a  resident  of,  and  property  owner  in, 
said  county,  with  other  persons  entered  into, 
with  one  I.  W.  Case,  and  signed,  a  certain 
subscription  paper  or  agreement,  in  words 
and  figures  as  follows,  to-wit:  '  This  agree- 
ment witnesseth  that,  in  consideration  of  I. 
W.  Case  or  his  assigns  constructing  and 
equipping  a  narrow-gauge  railroad  from  Il- 
waco, W.  T.,  through  Ocean  Park,  to  a  point 
on  Shoal  water  bay,  in  said  territory,  by  the 
first  day  of  June,  1889,  each  of  the  under- 
signed agrees  to  pay  to  said  I.  W.  Case  or  bis 
assigns  the  amount  set  opposite  his  name,  by 
him  subscribed,  and  agrees  to  pay  the  same 
on  the  day,  within  the  period,  that  the  first 
steam-engine,  with  passenger  coach  attached, 
passes  over  said  road  from  Ilwaco  to  Shoal- 
water  b:y.'  (Name  of  subscriber.  Amount 
subscribed.)  That  among  others  the  said  de- 
fendant subscribed  his  name  to  said  agree- 
ment, and  set  opposite  his  name,  so  sub- 
scribed, the  sum  of  $150,  and  delivered  said 
contract  to  said  Case,  and  thereby  agreed  to 
pay  said  Case  or  bis  assigns  the  said  sum  of 
money  on  the  conditions  in  said  agreement 
set  forth  and  contained.  (4)  That  thereafter, 
on  the  17th  day  of  July,  1888,  the  plaintiff 
proposed  to  said  Case  to  construct  said  road 
for  said  subscription,  and,  B.  A.  Seaborg  and 


L.  A.  Loomis  being  trustees  for  said  plain- 
tiff, said  Case  assigned  said  subscription  and 
said  agreement,  and  all  his  rights  thereun- 
der, to  them;  and  thereafter,  on  the  2Ist  day 
of  July,  1888,  said  Seaborg  and  Jxwmis  as- 
signed and  set  over  and  transferred  to  plain- 
tiff said  subscriptipn  and  agreement,  togeth- 
er with  all  their  rights  thereunder,  to  plain- 
tiff; that  at  that  time  there  was  no  railroad 
between  said  points,  and  on  the  faith  of  said 
contract  and  subscription,  and  relying  there- 
on, and  for  the  purpose  of  accepting  the  same, 
complying  with  the  terms  thereof,  and  earn- 
ing said  sun)  of  8150,  and  all  other  sums  sub- 
scribed thereto,  plaintiff  did,  prior  to  said  1st 
day  of  June,  1888,  construct  and  equip  a 
narrow-gauge  railroad  from  Ilwaco,  Wash- 
ington Territory,  through  Ocean  Park,  to  a 
point  on  Shoalwater  bay,  in  said  county  and 
territory,  and  expended  large  sums  of  money 
in  so  doing,  and  plaintiff  did  so  construct  and 
equip  said  road,  and  ran  a  passenger  train, 
that  is  to  say,  a  steam-engine  with  a  passen- 
ger coach  attached  thereto,  over  said  road 
from  Ilwaco  aforesaid  to  a  point  on  Shoal- 
water bay  aforesaid,  prior  to  the  first  day  of 

June,  1889,  to-wit,  on  the day  of  May, 

1889.  (5)  That,  though  often  demanded,  de- 
fendant has  paid  nopartof  said  sum  of  SloO, 
but  the  whole  thereof  is  now  due  and  owing 
and  unpaid  from  defendant  to  plaintiff;  and 
plaintiff  demands  judgment  against  the  de- 
fendant for  said  sum,  with  its  costs  and  dis- 
bursements of  this  action." 

The  defendant's  answer  (omitting  the 
formal  parts)  is  as  follows:  "Now  comes  the 
above-named  defendant,  E.  A.  King,  and 
for  answer  to  the  plaintiff's  complaint  al- 
leges that,  before  and  at  the  time  defendant 
signed  the  agreement  mentioned  in  the  com- 
plaint, one  I.  W.  Case,  by  his  agent,  L.  A. 
Loomis,  falsely  and  fraudulently  represented 
to  the  defendant  that  he  intended  to  build, 
construct,  and  equip  a  narrow-gauge  railway 
from  Ilwaco  to  Shoalwater  bay,  passing 
through  Ocean  Park  from  one  end  to  the  oth- 
er, and  through  Clark's  addition  thereto,  on 
B  straight  line,  and  that  the  terminus  was 
located  on  the  land  of  Charles  Sengren,  and 
that  said  line  and  terminus  was  definitely 
and  permanently  located,  as  aforesaid,  on 
said  line  and  land;  and  then  and  there  plain- 
tiff requested  the  defendant  to  subscribe  said 
written  contract  mentioned  in  the  complaint, 
and  the  said  I.  W.  Case  well  knew,  before 
and  at  the  time  defendant  signed  said  con- 
tract, that  said  line  and  terminus  was  not  so 
located  or  definitely  located;  and  that  said 
false  and  fraudulent  representations  were 
made  with  intent  to  cheat  and  defraud  the 
defendant;  that  defendant  relied  upon  said 
false  and  fraudulent  representations,  and 
signed  said  contract,  and  agreed,  on  the  face 
of  the  same,  to  pay  said  sum  of  $150,  and 
not  otherwise.  Wherefore  defendant  asks 
judgment  for  his  costs  and  disbursements 
against  the  plaintiff." 

The  plaintiff  replied,  denying  the  allega- 
tions of  the  answer,  and  afterwards  filed  his 
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mottoD  for  judgment  on  the  pleadings  for  the 
amount  asked  in  the  complaint.  The  court 
granted  the  motion,  and  the  defendant  ap- 
pealed. He  alleges  that  the  complaint  does 
not  show  a  cause  of  action  in  the  plaintiff 
named;  that  there  was  no  such  corporation  as 
the  "Ilwaco  Railway  &  Navigation  Com- 
pany;" and  that  otherwise  the  defendant 
was  entitled  to  a  trial  upon  the  mprits. 

It  is  conceded  by  appellant  that  a  private 
corporation  may  by  its  own  act,  under  Code, 
§  2422,  change  its  corporate  name  by  filing 
supplemental  articles.  The  claim  is  made, 
however,  that  the  plaintiff  did  not  comply 
with  the  law  in  attempting  to  change  its 
name;  that  the  complaint  shows  that  the 
change  was  sought  to  be  made  simply  by  a 
vote  of  the  stockholders;  that  such  action 
was  illegal,  an<l  consequently  that  the  com- 
plaint fails  to  show  a  cause  of  action  in  the 
plaintiff.  We  do  not  deem  it  necessary  to 
decide  whether,  under  the  law,  a  privatecor- 
poration  can  change  its  name  at  will,  by  its 
own  act.  As  this  point  is  conceded  by  appel- 
lant, we  adopt  his  view  for  the  purposes  of 
this  case,  but  we  do  not  agree  with  the  view 
he  takes  of  the  complaint.  After  judgment, 
a  different  and  more  liberal  rule  obtains  in 
the  construction  of  a  pleading  from  that  rec- 
ognized before  judgment.  All  reasonable  in- 
tendments will  betaken  in  favor  of  the  plead- 
ing to  support  a  judgment;  and  we  think 
that  from  the  complaint,  viewed  in  the  light 
of  this  liberal  rule,  a  fair  inference  may  be 
drawn  that  a  change  of  name  was  made  in 
the  manner  conceded  by  appellant  to  be  au- 
thorized by  law,  viz.,  by  filing  supplementary 
articles;  and  that  the  same  was  so  done  on 
August  6,  1888,  by  order  of,  and  pursuant  to 
a  vote  of,  its  stockholders  previously  had. 
Upon  the  other  hand,  if  the  attempt  to  change 
the  corporate  name  was  futile,  either  because 
there  was  no  law  authorizing  it,  or  because 
the  law  was  not  complied  with,  if  it  does  au* 
thorize  it,  it  follows  that  the  plaintiff's  name 
was,  at  the  time  the  action  was  prosecuted, 
the  "Ilwaco  Steam  Navigation  Company," 
and  not  the  "Ilwaco  Railway  &  Navigation 
Company,"  appearing  as  plaintiff  in  the  en- 
titling of  the  case.  However  this  may  be, 
enough  appears  in  the  complaint  to  identify 
the  plaintiff.  It  was  the  same  corporation, 
under  one  name  or  the  other.  If  the  plain- 
tiff's name  in  the  entitling  of  the  action  was 
wrong,  this  was  an  irregularity  which  should 
have  been  taken  advantage  of  in  the  court 
below.  There  is  enough  in  the  complaint  to 
identify  the  plaintiff  under  one  of  two  names. 
We  do  not  think,  if  the  plaintiff  did  under- 
take to  prosecute  the  suit  under  an  illegal 
name  in  the  entitling  of  the  cause,  that  it  is 
such  a  defect  as  will  be  fatal  to  the  case 
against  the  objection  urged  here  tliat  the 
complaint  fails  to  show  a  cause  of  action  in 
the  plaintiff,  especially  when  viewed  in  the 
liberal  light  it  is  entitled  to  be  viewed  in  aft- 
er judgment. 

As  to  the  further  allegation,  that  the  court 
erred  in  rendering  judgment  for  the  plaintiff 


on  the  pleadings,  we  think  the  action  of  the 
court  was  proper,  as  the  answer  did  not  raise 
any  issue.  No  material  allegation  of  the 
complaint  was  controverted  by  it.  The  af- 
firmative matter  pleaded  totally  failed  to  con- 
stitute any  defense.  There  is  no  allegation 
in  the  answer,  nor  does  it  anywhere  appear, 
that  the  road  was  not  constructed  and  termi- 
nated in  accordance  with  the  statements 
therein  set  forth  as  made  by  the  agent,  and 
within  the  time  prescribed.  The  answer 
simply  alleges  that  it  was  not  located,  or  def- 
initely located,  as  represented  by  said  agent, 
at  the  time  the  defendant  signed  the  sub- 
scription. It  appears  to  us  that  this  ques- 
tion as  to  the  time  of  locating  was  an  imma- 
terial matter,  if  the  road  was  subsequently 
constructed  and  terminus  located  according 
to  the  representations  alleged  to  have  been 
made.  The  defendant  makes  no  claim  that 
this  was  not  done.  In  no  way  does  he  at- 
tempt to  show  or  claim  that  he  was  injured 
by  the  fact  that  the  line  of  road  and  the  ter- 
minus at  Shoalwater  bay  were  not  located,  or 
definitely  located,  at  the  time  he  subscribed 
the  amount  specified;  and  whatever  defense 
the  matters  set  up  might  have  constituted 
had  these  other  matters  been  pleaded,  ther 
liad  no  effect,  and  raised  no  issue,  in  the 
present  case.  The  judgment  of  the  lower 
court  is  therefore  affirmed. 

Andebs,  C.  J.,  and  Dunbab,  Hoyt,  and 
Stiles.  JJ.,  concur. 


a  Wash.  St  SI) 

Kino  County  v.  Hiix  et  ai. 

{Supreme  Court  of  Washington.    Jan.  80, 1890.) 

Appeal — Certipicatk  op  Facts— Practice. 

1.  The  written  opinion  of  the  trial  jndge,  not 
pnrportlng  to  he  a  stat?ment  of  facta,  wiU.  on  mo- 
tion, be  stric-ken  from  the  transcript,  under  Lawb 
Wash.  T.  18S8,  p.  59,  "  Appeal  Act,  "SB,  which  pro- 
vides that  the  statement  of  facts  settled  by  the 
parties  or  made  by  the  judge  shall  be  certifted  bj 
him  to  contain  ail  the  material  facts  in  the  cause. 

2.  A  certificate  by  the  judge  that  the  state- 
ment contains  all  the  material  facts  relative  to  the 
execution  of  the  bond  in  suit,  and  the  decision  on 
the  question  of  its  execution,  is  not  good,  under 
section  4  of  above  act,  as  it  does  not  state  that  "the 
material  facts  of  the  cause  "are  contained  tbereio. 

8.  It  is  provided  by  section  8  of  same  act  that 
notice  of  a  settlement  of  a  statement  of  facts  shall 
be  given  by  appellant  within  SO  days  after  rendi- 
tion of  judgment,  and  section  6  provides  that  no- 
tice of  appeal  may  be  given  within  six  months  aft- 
er judgment  rendered.  Seld,  notice  of  settlement 
of  facts  may  precede  notice  of  appeaL 

4.  By  Code  Wash.  T.  S  2187,  Vio  judge  of  one 
district  may  sit  in  any  other,  when  requested  by 
the  judge  of  the  latter.  Held,  the  judge  can  make 
a  settlement  of  statement  of  facts  for  appeal  aftei 
removing  from  the  district  where  he  tried  the 
case. 

5.  Appellees  are  not  estopped  to  move  to  strike 
out  the  statement  of  facts  for  the  insufficiency  of 
the  judge's  certificate,  because  they  were  present 
when  the  statement  was  settled,  and  offered  no 
other. 

6.  Where  there  are  several  assignments  of  er- 
ror, a  motion  to  affirm  the  judgment  will  not  be 
sustained  though  the  statement  of  facts  has  been 
stricken  out. 

Error  to  district  court.  King  county. 
Laws   Wash.   T.   1883,  p.  5?,   §  3.  pro- 
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vides  that  appellant  may  have  the  facts,  or 
any  portion  of  them,  transmitted  to  the  su- 
preme court,  with  a  transcript  of  the  cause, 
on  giving  notice  to  appellee,  and  getting  the 
the  statement  of  facts  certified  by  the 
judge.  Code  Wash.  T.  §  2137,  provides  that 
a  judge  of  a  district  court  may  hold  court  in 
any  otiier  district,  when  requested  to  do  so 
by  the  judge  of  sucli  other  district. 

Ronald  &  Piles  and  W.  8.  Bush,  for  plain- 
tiff in  error.  C.  H,  Hanrlford,  Thomas 
Burke,  Bben  Smith,  and  Strune,  Haines  & 
McMicken,  for  defendants  in  error. 

Stiles.  J.  This  was  a  motion  to  strike 
from  the  transcript  the  written  opinion  of  the 
judge  who  tried  the  cause  in  the  court  be- 
low, and  the  statement  of  facts,  and  to  af- 
firm the  judgment.  The  suit  was  brought 
upon  the  bond  of  defendants  in  error,  Uill 
and  others,  executed  to  the  county  of  King, 
of  which  Hill  was  treasurer.  The  issues, 
when  made  up,  were  referred  to  a  referee, 
under  chapter  18  of  the  Code.  Tlie  referee 
heard  the  cause,  and  reported  his  findings  of 
fact  and  conclusions  of  law.  with  the  testi- 
mony taken  by  him.  The  judge  of  the  third 
district  court  was  disqualitled,  and  the  judge 
of  the  fourth  district  sat  to  hear  the  cause, 
at  Seattle,  upon  the  report  of  the  referee. 
The  report  of  the  referee  recommended  a 
judgment  against  the  defendants  for  a  cer- 
tain sum,  which  the  plaintiH  deemed  too 
small,  and  did  not  cover  a  period  within 
which  it  was  claimed  a  liability  upon  the 
bond  had  accrued.  Plaintiff,  therefore^  moved 
to  correct  the  report  in  these  particulars,  and 
for  an  enlarged  judgment  accordingly.  De- 
fendants, on  the  other  hand,  moved  to  entire- 
ly set  aside  the  findings  of  fact  and  conclu- 
sions of  law  of  the  referee,  and  for  a  judg- 
ment of  dismissal.  The  hearing  of  these 
motions  seems  to  have  involved  a  hearing  of 
the  wliole  case,  and  the  judge  rendered  an 
elaborate  opinion  in  writing,  giving  his  rea- 
sons for  his  action,  which  was  filed  with  the 
other  papers  in  the  case.  There  were  three 
cases  brought  by  the  same  plaintiff  against 
the  same  defendants,  and  all  were  heard  to- 
gether; therefore  the  opinion  includes  all 
three.  We  thipk  the  motion  to  strike  the 
opinion  from  the  transcript  is  well  taken,  as 
it  does  not  purport  to  be  a  finding  of  facts, 
or  anything  but  the  views  of  tlie  judge  on 
various  points  and  authorities  cited,  and  is 
not  properly  a  part  of  the  transcript. 

The  court  overruled  the  exceptions  of  the 
plaintiff  to  the  referee's  report,  and'denied 
its  motion:  and,  on  the  other  hand,  sustained 
the  exceptions  of  the  defendant,  set  aside  tlie 
findings  and  conclusions  of  the  referee,  and 
rendered  judgment  of  dismissal,  with  costs. 
The  order  and  judgment  was  as  follows:  "It 
is  ordered  by  the  court  that  the  findings  and 
conclusions  of  said  referee  be,  and  the  same 
are,  set  aside;  and  it  is  the  decision  of  the 
court  that  there  is  not  sufficient  ev:ience  to 
support  the  allegations  of  the  plaintiff's  com- 
plaint in  this  action,  and  that  the  defend- 


ant's allegations  are  true,  and  the  judgment 
should  be  rendered  in  favor  of  the  defendants 
for  their  costs  and  disbursements  herein. 
Judgment  that  plaintiff  take  nothing  by  the 
action,  and  that  defendants  have  judgment 
for  costs;"  and  there  were  no  findings  of  fact 
or  conclusions  of  law,  except  as  they  may  be 
found  in  the  order.  The  plaintiff,  'ntend- 
ing  to  appeal  to  this  court,  souglit  to  have  a 
statement  of  facts  settled,  under  the  appeal 
act  of  1883;  but  the  judge  who  tried  the 
cause  had  returned  to  hia  own  district,  and 
was  then  at  EUensburgh,  Kittitas  county. 
Notice  of  the  settlement  of  a  proposed  state- 
ment before  him  at  that  place  was  given  to 
defendants,  and  a  copy  of  the  proposed  state- 
ment was  delivered  with  the  notice.  No 
notice  of  appeal  had  at  that  time  been  given. 
At  the  hearing  at  EUensburgh  the  defend- 
ants were  present,  and  objected  to  the  state- 
ment, calling  attention  to  the  fact  that  there 
was  testimony  of  witnesses  which  was  not 
included  in  the  statement,  which  consisted 
only  of  the  testimony  of  witnesses,  and  a 
copy  of  the  bond  sued  on.  The  testimony 
related  only  to  the  execution  and  delivery  of 
the  bond.  But  defendants  did  not  offer  them- 
selves to  furnish  any  matter  for  the  state- 
ment. The  judge  certified  the  statement  as 
proposed,  as  follows:  "That  the  same  [the 
statement]  contains  all  the  material  facts  in 
the  above-entitled  cause  relating  to  the  exe- 
cution of  the  bond  in  suit,  (except  the  origi- 
nal bond  itself,)  and  the  ruling  and  decision 
on  the  question  of  the  execution  thereof,  and 
the  dismissal  of  said  cause  as  aforesaid." 
Tlie  certificate  further  requested  the  clerk  to 
send  the  original  bond  to  the  clerk  of  this 
court. 

It  is  alleged  that  no  statement  of  facts  could 
be  settled  until  after  notice  of  appeal ;  that 
only  the  judge  of  the  third  district  court 
could  certify  to  any  statement;  that  the  judge 
could  not  ceitify  out  of  the  district;  and  that 
the  statement  is  not  a  statement  of  all  the 
facts,  or  all  the  material  facts,  and  is  not  so 
certified  by  the  judge  and  therefore  it  is 
moved  that  the  statement  be  stricken  out. 
We  cannot  sustain  either  of  the  first  three 
objections. 

The  statute  allows  6  months  for  notice  of 
an  appeal,  and  only  30  days  in  which  to  give 
notice  of  a  settlement  of  the  statement.  In  our 
judgment,  it  is  imranterial  which  of  the  no- 
tices precedes  the  other. 

Where  judges  are  allowed  by  statute  to  ex- 
change courts,  we  must  hold  that  the  mere 
return  of  the  judge  who  tries  a  cause  in  an- 
other district,  by  request,  cannot  cut  off  the 
rights  of  parties  under  other  provisions  of 
the  statutes  to  have  the  facts  of  the  trial 
stated ;  and  from  this  it  follows  that  in  tliis 
case  the  judge  of  the  fourth  district  could 
settle  and  certify  the  statement  at  EUens- 
burgh. The  case  of  Ex  parte  Parker,  131 U. 
S.  225,  9  Sup.  Ct.  Kep.  708,  is  applicable  to 
the  last  point. 

But  w  J  think  the  fourth  of  defendant's  ob- 
jections to  the  statement  is  without  answer. 
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and  must  prevail.  The  statute  of  188S,  §  4, 
p.  59,  makes  a  liberal  provision  in  this  re- 
gard. All  that  it  exacts  is  tliat  the  state- 
ineat  shall  contain  "tlie  material  facts  in  the 
cause,"  by  which  means  large  masses  of  tes- 
timony can  be  eliminated,  and  the  record 
greatly  diminished.  But  "the  material  facts" 
must  be  there,  &nd  the  judge  must  certify 
that  Ihey  are  there.  The  certiQcate  here  does 
not  at  all  fulfill  the  requirement,  although  a 
word  or  two  would  have  sufficed.  The  rea- 
son for  the  failure  was  that  both  the  judge 
and  parties  were  conscious  that  many  other 
matters  were  material  in  the  ciiuse  besides 
the  execution  of  the  bond.  We  gather  this 
from  the  briefs  and  arguments  of  counsel  on 
this  motion.  Plaintiff  urges  that  as  defend- 
ants had  a  copy  of  the  statement  proposed, 
and  were  present,  and  proposed  no  amend- 
ments, they  are  estopped;  but  we  think  not, 
under  our  practice.  The  intention  of  the 
statute  is  that  a  fair  statement  shall  be  pre- 
sented by  either  party,  or  both,  to  the  judge, 
and  his  decision  controls. 

There  remains  the  motion  to  affirm  the 
judgment.  This  we  shall  deny,  upon  the  au- 
thority of  Swift  V.  Stine,  3  Wash.  T.  519, 
19  Pac.  Rpp.  63.  The  appeal  is  from  the 
judgment  upon  several  assignments  of  error, 
and  should  be  heard  upon  its  merits.  The 
opinion  of  the  judge  and  the  statement  will 
be  stricken  from  the  transcript;  the  motion 
to  affirm  the  judgment  is  denied. 

Andeks,  C.  J.,  and  Scott  and  Dunbab, 
JJ.,  concur.  Hott,  J.,  did  not  sit  at  the 
hearing. 


<1  Wash.   St.  133) 

Bellinouah  Bat  &  B.  C.  Bt.  Co.  «. 

Strand. 

{Supreme  Cmwt  of  Washington.  Feb.  34, 1890.) 

PLEA.DISG8  IN  JOSTlCB'g  COUKT— FOBCIBLB  ENTBT 
AND  DbTAI.NEB— EviDENCB. 

1.  Code  Wash.  $  1886,  on  forcible  entry  and  de- 
tainer, provides  that "  one  year's  quiet  possession  of 
the  premises  immediately  preceding  the  filing  of 
the  complaint  •  •  *  may  be  pleaded  by  any  de- 
fendant in  bar  of  the  plaintiff's  ddfaiand  of  posses- 
sion, unless  the  estate  therein  be  ended. "  Held, 
an  allegation  by  defendant  that,  for  more  than  a 
year  before  the  filing  of  the  complaint,  it  bad  been 
in  the  ^uiet  possession  of  the  premises,  is  no  de- 
fense, since  it  fails  to  aver  that  its  estate  therein 
is  not  ended. 

2.  The  fact  that  plaintiff  did  not  by  a  reply  de- 
ny the  allegation  of  quiet  possession  is  not  to  be 
taken  as  a  confession  of  its  truth,  since.  In  a  jus- 
tice's court,  all  new  matter  in  the  answer  is  pre- 
sumed to  be  denied  except,  as  required  by  Code 
Wash.  S  1757,  subd.  8,  in  cases  where  a  set-oS  is 
claimed  by  way  of  defease. 

3.  No  question  of  title  being  involved,  evidence 
that  defendant  had  paid  taxes  on  the  proi>orty  for 
two  years  was  properly  excluded. 

4.  It  was  not  error  to  exclude  evidence  that  de- 
fendant "during  two  years  last  past  bad  been  in 
the  actual,  open,  and  notorious  possession  of  large 
portions  of  said  tract,  of  several  hundred  acres,  of 
land,  which  originally  included  the  said  land  in 
controversy. " 

5.  Where  plaintiff  showed  peaceable  possession 
for  a  long  time  prior  and  up  to  the  forcible  entry 
complained  of,  and  defendant  admitted  by  answer 
its  possession  at  the  commencement  of  the  suit, 
bat  produced  no  evidence  of  its  right  to  posses- 


sion, and  none  to  controvert  plaintUTs  evidence,  • 
verdict  for  plaintiff  was  justified. 

Appeal  from  district  court,  Whatcom  coun- 
ty; Thomas  Burke.  Judge. 

O.  W.  Dorr,  for  plaintiff  in  error.  H.  A. 
Fairchild,  for  defendant  in  error. 

Dunbar,  J.  This  is  an  action  for  forcible 
entry  and  detainer,  brought  in  the  justice's 
court  of  Whatcom  precinct,  Whatcom  coun- 
ty. Wash.  T.,  under  the  provisions  of  chapter 
123  of  the  Code  of  Washington,  by  H.  B. 
Strand,  plaintiff,  against  the  Bellingham  Bay 
&  British  Columbia  Railroad  Company,  a 
corporation  defendant,  to  recover  possession 
of  a  certain  lot  or  parcel  of  land  upon  which 
defendant  was  alleged  to  have  unlawfully  en- 
tered on  the  28th  day  of  January,  1889,  and 
since  then  to  have  remained  in  the  posses- 
sion thereof  up  to  tlie  time  of  the  commence- 
ment of  this  suit.  Plaintiff  alleges  that  be 
was  on  the  said  28th  day  of  January,  and  for 
a  long  time  prior  thereto  had  been,  in  the 
quiet,  lawful,  and  peaceable  possession  of, 
and  entitled  to  the  possession  of,  the  said 
described  tract  of  land.  There  was  a  gen- 
eral denial  on .  the  part  of  the  defendant 
of  all  the  allegations  of  the  complaint,  ex- 
cepting that  defendant  was  in  possession  of 
said  premises,  which  was  admitted  by  the 
answer  and  averred  to  be  lawful.  The  de- 
fendant further  answered  that  it. had  been 
in  the  quiet  possession  of  said  premises  for 
more  than  one  yetir  immediately  preceding  the 
filing  of  the  complaint  in  this  action.  On 
the  9th  day  of  March,  1889.  there  was  a  trial 
by  jury  in  the  justice's  court;  and  a  verdict 
of  not  guilty  was  returned,  and  judgment 
entered  tliereon  in  favor  of  defendant.  Plain- 
tiff appealed  to  the  district  court  of  Wash- 
ington Territory,  holding  terms  at  Whatcom, 
where  said  cause  came  on  for  trial  at  the 
March  term  of  said  court;  and  upon  the  trial 
of  said  cause  by  a  jury  a  verdict  was  ren- 
dered for  plaintiff,  and  judgment  entered 
thereon.  From  said  judgment  plaintiff  ap- 
pealed to  this  court. 

It  Is  contended  by  the  defendant,  plaintiff 
in  error,  that  the  affirmative  declaration  of 
defendant  that  it  had  been  in  the  quiet  posses- 
sion of  the  premises  for  more  than  one  year 
immediately  preceding  the  filing  of  the  com- 
plaint IS  not  only  a  material  allegation  in  the 
answer,  but,  if  sustained,  is  a  complete  de- 
fense to  the  action  of  forcible  entry  and  de- 
tainer, and  that,  as  it  stands  uncontrovertel 
by  any  reply  of  plaintiff,  it  is  an  absolute  bar 
to  judgment  for  plaintiff  in  this  suit.  Bven 
had  this  allegation  not  been  controverted,  it 
did  not  go  far  enough  to  constitute  a  bar  un- 
der the  statute.  The  language  of  the  statute 
is:  "One  year's  quiet  possession  of  the  prem- 
ises, immediately  preceding  the  flling  of  the 
complaint,  by  the  party  complained  of,  or 
those  under  whom  he  holds,  may  be  pleaded 
by  any  defendant  in  bar  of  the  plaintiff's  de- 
mand of  possession,  unless  the  estate  therein 
be  ended."  Code  Wash.  §  1836.  The  last 
clause  in  the  statute  is  very  important.  The 
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defendant  may  have  had  a  leasehold  interest 
'  in  the  premises,  and  under  such  lease  have 
been  in  tlie  quiet  and  rightful  possession  of 
them  for  the  time  alleged  in  the  answer>;  and 
yet,  if  his  lease  had  expired  within  the  year, 
the  alleged  quiet  possession  would  manifestly 
not  be  a  defense  to  the  action.  To  bring  it- 
self within  the  protection  of  the  statute,  the 
defendant,  in  addition  to  the  allegation  of 
quiet  possession,  should  also  have  alleged  that 
its  estate  in  said  premises  had  not  ended. 
But  we  cannot  agree  with  the  defendant  tliat 
the  allegation  on  which  it  relies  is  not  con- 
troverted. Section  86  of  the  Code,  cited  by 
defendant,  is  not  applicable  to  pleadings  in  a 
justice's  court.  The  only  provision  made  by 
the  law  for  a  reply  in  a  justice's,  court  is  in 
subdivision  8  of  section  1757  of  the  Code;  that 
is,  when  the  answer  sets  up  a  set-ofF  hy  way 
of  defense,  all  other  new  matters  in  the  an- 
swer constituting  a  defense  are  presumed  to 
be  denied. 

Defendant  complains  that  the  court  erred 
in  sustaining  plaintiffs  objection  to  its  offer 
to  prove  that  it  hud  for  two  years  last  past 
paid  taxes  upon  said  premises.  Whatever 
may  be  the  effect,  if  any,  of  the  payment  of 
taxes,  as  tending  to  prove  right  of  possession, 
when  conpled  with  the  proof  of  other  cir- 
cumstances, we  are  notcalled  npon  todecide; 
for  the  statement  of  facts  shows  that  no  oth- 
er proofs  of  possession,  or  right  of  posses- 
sion,to  the  particular  premises  in  controversy, 
was  offered  by  the  defendant.  No  question 
of  ownership  or  title  is  involved  here.  It  is 
simply  a  question  of  possession  forcibly  de- 
tained. A.  may  own  land,  and  lease  it  to 
U..  and.  in  the  at>sence  of  any  stipulation  t« 
the  contrary,  A.  must  pay  the  taxes  on  said 
property;  and,  in  an  action  of  forcible  entry 
and  detainer  brought  by  either  one  against 
the  other,  the  proof  of  such  payment  of  taxes 
by  A.,  unsupported  by  any  other  circum- 
stances, could  not  possibly  affect  B.'s  right 
to  the  possession  of  the  premises.  Hence, 
there  was  no  error  in  sustaining  the  objection 
to  the  introduction  of  this  testimony. 

The  fourth  assignment  is  "that  the  court 
erred  in  refusing  to  allow  defendant  to  prove 
that,  during  the  two  years  last  past,  it  had 
been  in  the  actual,  open,  and  notorious  pos- 
session of  large  portions  of  the  said  tract,  of 
several  hundred  acres  of  land,  which  orig- 
inally included  the  said  land  in  controversy;" 
and  Che  fifth  assignment  is  "that  the  court 
erred  in  refusing  to  allow  defendant  to  prove 
that,  before  the  said  tract  was  originally  sur- 
veyed, platted,  and  laid  off  into  lots,  blocks, 
streets,  and  alleys,  defendant's  grantors  were 
in  the  actual,  notorious,  and  open  possession 
of  a  large  portion  of  the  said  entire  tract,  of 
several  hundred  acres,  which  possession  had 
been  continued  by  defendant  up  to  the  time 
of  the  commencement  of  this  suit."  We  must 
confess  that  we  are  unable  to  conceive  what 
possible  relevancy  such  testimony  could  have 
to  the  questions  in  issue  in  this  case.  If  the 
proof  offered  had  been  admitted  to  be  true,  it 
could  in  no  wise  have  enlightened  the  jury  on 
v.28p.no.l5— 59 


the  vital  question  as  to  who  was  entitled  to 
the  possession  of  the  particular  piece  of  land 
deseril>ed  in  the  complaint  at  the  time  of  the 
commencement  of  this  action.  It  will  be  ob- 
served that  defendant  nowhere  offered  to 
prove  that  either  it  or  its  grantors,  at  the 
time  of  the  alleged  forcible  entry,  or  at  any 
time  prior  thereto,  was  in  possession,  or  en- 
titled to  the  possession,  of  the  particular  land 
described  in  the  complaint,  or  any  portion 
thereof,  and  that  there  is  nothing  to  indicate 
that  the  "large  portions"  spoken  of  were 
even  contiguous  to  the  land  in  question. 
There  was  no  error  ia  excluding  such  testi- 
mony. 

But  there  is  another  feature  in  this  case 
which,  in  our  judgment,  is  fatal  to  appel- 
lant's interests.  Plaintiff  alleges  the  quiet, 
lawful,  and  peaceable  possession  of  the  pro[)- 
erty  in  controversy  at  the  lime  of  the  alleged 
forcible  entry  and  detainer.  The  defendant 
denies  this  possession  in  plaintiff,  and  al- 
leges that  it  was  in  possession.  The  state- 
ment of  fncts,  however,  shows  that,  while 
the  plaintiff  introduced  testimony  tending  to 
show  his  quiet  and  lawful  possession  for  a 
long  time  prior  to  and  up  to  the  time  of  the 
alleged  forcible  entry  and  detainer,  which,  in 
view  of  the  subsequent  proceedings,  must  be 
presumed  to  have  been  prima  facie  proof  of 
quiet  possession,  the  defendant  offered  no 
proof  whatever  of  the  right  of  possession  to 
said  premises,  and  no  testimony  in  contra- 
vention of  plaintiGTs  proof,  while  at  the  same 
time  it  admitted  that  it  was  in  possession  of 
said  premises  at  the  commencement  of  the 
action.  We  cannot,  therefore,  escape  the 
conclusion  that  defendant  forcibly  took  pos- 
session of  said  premises,  and  that  it  unlaw- 
fully holds  the  same  by  force. 

We  think  the  evidence  sustains  the  ver- 
dict, and  that  there  was  no  error  committed 
by  the  court.  The  judgment  of  the  court 
below  is  affirmed,  with  costs  for  appellee. 

Anders,  C.  J.,  and  Scott,  J.,  concur. 
Stiues  and  Hott.  JJ.,  concur  in  the  Result. 


a  Wash.  St.  12} 

Tacoma  Lumbeb  &  Makuf'q  Co.  v.  Citt 

OF  Taooma. 
(Supreme  Court  af  Waghington.    Jan.  28, 1890.) 

CJOKTRIBCTOKT    NeOLIOEKCB. 

Where  plaintilt  soei<  for  damages  for  the 
baming  of  its  logs  cau8e<'i  by  the  Degligence  of 
defendant  city  in  kindling  flres  while  opening  a 
street,  there  was  no  evidence  of  contributory  neg- 
ligenoe  in  the  fact  that  pLaintifl  cut  the  logs  m 
February,  and  allowed  them  to  remain  where  out 
until  the  following  August,  when  they  were  de- 
stroyed, and  that  they  were  lying  in  the  midst  of 
thick  bmsh  and  weeds  which  extended  to  the  bor- 
ders of  the  street. 

Error  to  district  court,  Fierce  county. 

Judson,  Sharpstein  &  Sullivan,  for  plain- 
tiff in  error.  Thos.  Carroll,  for  defendant 
in  error. 

Hott,  J.  Plaintiff  in  error  sued  the  de- 
fendant In  error  to  recover  the  sum  of  8700 


Digitized  by 


Google 


930 


PACIFIC  REPORTER,  Vol.  23. 


(Utah. 


as  damages  for  burning  of  SHw-logs  alleged 
to  have  been  caused  by  the  negligence  of  de- 
fendant in  kindling  fires  in  the  opening  of 
Pacific  avenue,  a  street  in  the  said  city  of 
Tacoma.  Issues  were  joined,  trial  had,  and 
verdict  and  judgment  for  defendant.  The 
court  instructed  the  jury  upon  the  subject  of 
contributory  negligence  by  plaiiitifT,  and  the 
only  question  presented  by  tlie  record,  and 
argued  here,  is  as  to  the  propriety  of  such  in- 
structions. The  only  evidence  upon  that 
subject  was  to  the  effect  that  plaintiff  had 
cut  the  logs  in  question  upon  lands  adjoining 
said  street  in  tlie  month  of  February,  and 
bad  left  them  on  the  ground  where  cut  un- 
til they  were  destroyed,  in  August  following; 
that  the  logs  were  in  the  midst  of  thick  brush 
and  weeds,  which  extended  to  the  limits  of 
the  street  in  question.  Did  this  testimony 
tend  to  show  such  negligence  on  the  part  of 
the  plaintiff  as  could  be  held  to  have  contrib- 
uted to  the  destruction  of  said  logs  by  the  tire 
set  by  the  defendant  in  the  opening  of  said 
street?  If  it  did,  the  action  of  the  court  be- 
low was  correct,  as  it  is  the  province  of  the 
jury  to  pi^s  upon  the  sufficiency  of  the  evi- 
deuce;  but  if  it  did  not,  then  the  action  of 
such  court  was  wrong,  as  it  is  error  to  sub- 
mit to  a  jury  an  issue  in  regard  to  wliich  no 
evidence  lias  been  introduced.  We  are  of  the 
opinion  that  the  latter  proposition  is  true, 
and  that  the  testimony  did  not,  in  the  least 
degree,  show  such  negligence  on  the  part  of 
the  plaintiff  as,  under  the  law,  could  be  held 
to  have  contributed  to  the  loss.  In  fact,  it 
seems  to  us  that  the  plaintiff  was  guilty  of 
no  neglifrence  whatever,  as  we  think  he  had 
a  pei-fect  right  to  cut  the  logs,  and  leave 
them  upon  the  premises  as  he  did,  and  was 
entitled  at  any  and  all  times  to  have  them 
protected  from  the  wrongful  or  negligentacts 
of  any  and  all  persons.  In  this  view  of  the 
undisputed  evidence  in  the  case,  it  follows 
that  there  was  no  question  of  the  negligence 
of  the  plaintiff  having  contributed  to  the  loss 
for  the  jury  to  decide,  and  that  the  giving  of 
the  instruction  complained  of  was  error  for 
which  the  judgment  must  be  reversed,  and 
the  cause  remanded  for  a  new  trial,  and  it  is 
80  ordered. 

Andebs,  C.  J.,  and  Bumbab,  Scott,  and 
Stiles,  JJ.,  concur. 


(6  Utah,  368) 

In  re  Walker's  Estate. 
(Supreme  Court  of  UUih.    April  88, 1890.) 
EsECUTORS— Sales  under  Power— Notiob. 

Comp.  Laws  Utah  1888,  i  4145  et  seq.,  pro- 
vides that  no  sale  ot  the  estate  of  a  decedent  sball 
be  valid  unlessmade  under  an  order  of  court,  with 
certain  exceptions,  with  due  notice  of  tho  sale,  and 
subsequent  confirmation  by  the  court.  Section 
4181  provides  that,  when  authority  is  given  by  the 
will  to  sell,  the  executor  may  sell  without  an  order 
of  court,  and  "with  or  without  notice,  as  the  testa- 
tor may  have  directed."  Meld,  that  where  tho 
will  gives  the  executor  a  mere  naked  power  of 
■ale,  without  direction  as  to  notice,  a  sale  without 
the  statutory  notice  is  invalid. 


Appeal  from  district  court,  third  district; 
Hendekson,  Judge. 

Marshall  A  Hoyle  and  W.  H.  Dickson,  for 
appellants.    P.  L.  Williams,  amicus  curia. 

ANpERSON,  J.  This  is  an  appeal  from  a 
judgment  of  the  third  district  court  refusing 
to  confirm  certain  sales  of  real  estate  made 
by  the  executors  of  Samuel  S.  Walker,  de- 
ceased. The  deceased  died  September  10, 
1887,  in  Salt  Lake  county,  in  this  territory, 
seised  of  a  large  amount  of  real  estate.  He 
left  a  widow  and  six  children.  He  left  a 
will,  made  in  1882,  by  which  he  devised  to 
his  widow,  during  her  natural  life,  one-third 
of  all  his  estate,  and  the  balance  of  his  es- 
tate to  his  children.  He  also  directed  in  his 
will  that  his  executors  pay  to  each  of  his 
children,  on  attaining  the  age  of  majority. 
the  sum  of  $5,000.  Tl)e  seventh  clause  of 
tlie  will  is  as  follows:  "Seventh.  The  execu- 
tors of  this  will  shall  have  power  to  sell, 
either  at  public  or  private  sale,  in  their  dis- 
cretion, any  portion  of  my  estate  for  the  par- 
pose  of  effectuating  the  intentions  and  com- 
mands hereof."  Tlie  last  clause  of  the  will 
is  as  I'ollows:  "Lastly,  1  hereby  appoint  my 
brothers,  Joseph  It.  Walker  and  &lathew  H. 
Walker,  (or,  in  case  of  the  death  of  either  of 
them,  the  survivor,)  the  executors  of  this, 
my  last  will  and  testament;  and  neither  of 
them  shall  be  required  to  give  bonds  for  the 
faithful  performance  of  their  duties  hereun- 
der." The  will  was  duly  admitted  to  pro- 
bate, and  the  executors  named  entered  upon 
their  duties,  and  in  their  capacity  as  such  ex- 
ecutors made  various  contracts  for  the  sale 
of  portions  of  the  real  estate  for  tlie  purpose 
of  paying  off  the  indebtedness  of  the  estate. 
These  contracts  were  reported  by  the  execu- 
tors to  the  probate  court,  and  an  onler  was 
asked  confirming  the  sales,  and  notico  was 
given  pursuant  to  the  statute  that  a  hearing 
would  be  had.  Upon  the  hearing  the  pro- 
bate court  refused  to  confirm  the  sales  be- 
cause no  notice  of  such  sales  had  been  given 
by  the  executors,  and  the  executors  appealed 
from  that  order  to  the  district  court.  Upon 
the  hearing  in  the  district  court  it  was  shown 
that  the  several  parcels  of  real  estate  h.id 
l)een  sold  by  the  executors  at  private  sale, 
without  notice.  The  widow  and  some  of  the 
children  testified  that  the  sales  were  fair; 
that  they  were  in  the  interest  of  the  estate; 
and  that  no  one  was  opposing  the  conGrma- 
tion.  The  court  found  that  the  executors 
had  acted  in  good  faith,  and  that  the  sales 
had  been  fairly  made,  but  denied  the  motion 
of  the  executors  to  confirm  the  sale,  because 
no  notice  had  been  given.  From  tliis  order 
the  executors  have  appealed  to  this  court, 
and  the  sole  question  presented  for  our  deter- 
mination is  whether  the  executors  had  the 
authority,  under  the  will,  to  make  the  sales 
without  advertising,  before  the  sales  were 
made. 

At  common  law,  the  power  and  authority 
given  under  a  will  was  exercised  the  same  as 
any  other  authority,  and  the  will  was  to  be 
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looked  to  and  consulted  on  the  question  of 
power,  the  same  as  where  a  party  acted  un- 
der a  power  of  attorney,  and  it  was  unnec- 
essary to  have  the  aid  of  the  probate  court 
in  executing  it;  but  in  tliis  territory,  while 
the  right  to  dispose  of  property  by  will  is  not 
limited  by  statute,  the  statutes  regulate  the 
exercise  of  the  right,  and  prescribe  the  man- 
ner in  wliich,  in  certain  cases,  the  authority 
conferred  by  the  will  may  be  executed  by  the 
executors.  The  statutes  of  this  territory  in 
regard  to  the  settlement  of  the  estates  of  de- 
cedents provides  that  "no  sale  of  any  prop- 
erty of  an  estate  of  a  decedent  is  valid  unless 
made  under  order  of  the  probate  court,  ex- 
cept as  otherwise  provided  in  this  chapter. 
All  sales  must  be  reported  under  oatli  to  and 
confirmed  by  the  court  before  the  title  of  the 
property  sold  passes."  Comp.  Laws  1888,  § 
4145.  Other  sections  of  tlie  statute  precribe. 
what  the  order  of  sale  shall  contain,  the  no- 
tice of  sale  that  shall  be  given,  the  return  of 
the  sale  to*the  court,  the  manner  in  which 
the  sales  may  be  confirmed,  and  the  notice 
that  shall  be  given  of  the  application  for  the 
order  of  the  confirmation.  The  statute  pro- 
vides with  much  particularity  the  mode  of 
procedure  in  all  cases  of  sale  of  the  real  es- 
tate of  decedents,  where  there  is  no  will,  or 
where  the  will  fails  to  direct  how  sales  shall 
be  made.  The  exceptions  to  the  mode  of  sale 
prescribed  in  the  statute,  referred  to  in  sec- 
tion 4145,  are  found  in  section  4131,  and  are 
as  follows:  "When  property  is  directed  by 
the  will  to  be  sold,  or  authority  is  given  by 
the  will  to  sell  property,  the  executor  may 
sell  any  property  of  the  estate  without  order 
of  the  court,  and  at  either  public  or  private 
sale,  and  with  or  without  notice,  as  the  tes- 
tator may  have  directed,  but  the  executor 
must  make  return  of  such  sales,  as  in  other 
cases;  and  if  directions  are  given  in  the  will 
as  to  the  mode  of  selling,  or  the  particular 
property  to  be  sold,  such  directions  must  be 
observed.  In  either  case,  no  title  passes  un- 
less the  sale  be  confirmed  by  the  court." 

Where  a  will  confers  upon  an  executor  a 
power  coupled  with  an  interest,  or  the  fee  in 
the  estate  is  devised  to  the  executor  in  trust 
for  the  benefit  of  other  persons,  and  the  in- 
tention of  the  testator  to  take  the  manage- 
ment of  his  estate  out  of  the  probate  act  is 
clear,  the  interest  vested  in  the  executor,  and 
the  power  and  authority  given  him  by  the 
will,  authorize  htm,  after  the  will  has  been 
probated,  to  proceed  to  sell  real  estate  in  the 
manner  directed  by  the  will  without  obtain- 
ing an  order  of  sale  from  the  probate  court, 
and  without  giving  the  statutory  notice  of 
SQch  sale,  and  without  asking  the  court  for 
an  order  of  confirmation.  Estate  of  Dela- 
ney.  49.Cal.  76;  Payne  v.  Payne,  18  Cal.  292; 
Norris  v.  Harris,  15  Cal.  255,  256;  Larco  v. 
Casiineuava,  30  Cal.  568;  Estate  of  Durham, 
49  Cal.  495. 

But  a  different  rule  prevails  where  the 
will  confers  upon  the  executor  a  mere  naked 
power,  not  coupled  with  any  interest.  In 
such  a  case,  if  authority  to  sell  is  given  by 


the  will,  or  the  will  directs  a  sale  of  proper- 
ty, an  order  of  sale  by  the  court  is  unneces- 
sary, and  the  executor  may  sell  without  such 
order,  in  the  manner  directed  by  the  testator. 
But  if  the  testator  has  given  no  direction  in 
the  will,  the  case  comes  within  the  provis- 
ions of  the  probate  act,  and  the  sale  must  be 
conducted  under  the  orders  of  the  probate 
conrt,  and  in  accordance  with  tlie  statute. 
Estate  of  Durham,  supra.  In  this  case  it  is 
not  contended  that  the  will  confers  anything 
more  than  a  mere  power.  The  executors 
have  so  treated  it,  and  have  in  all  respects 
complied  with  the  statute,  except  that  no  no- 
tice was  given  of  the  sale.  But  counsel 
for  appellants  contend  the  will  authorized  the 
executors  to  sell  without  notice  if  in  the  ex- 
ercise of  their  discretion  they  determined  to 
sell  in  that  way;  that  the  language  of  the 
will,  authorizing  them  to  sell  "either at  pub- 
lic or  private  sale,  in  their  discretion,"  left 
the  question  of  notice  as  much  in  their  dis- 
cretion as  the  question  as  to  whether  the 
sale  should  be  public  or  private.  At  the 
time  this  will  was  made  the  statutes  of  this 
territory  provided  that  an  executor  should 
give  notice  of  the  sale  of  property,  the  same 
as  an  administrator,  unless  there  were  spe- 
cial directions  given  in  the  will,  in  which 
case  be  was  to  be  governed  by  such  direc- 
tions. The  present  statute  provides  that  the 
sale  maybe  either  "with  or  without  notice, 
as  the  testator  may  have  directed;"  and-that 
if  "directions  are  given  as  to  the  mode  of 
selling,  or  the  particular  property  to  be  sold, 
such  directions  must  be  observed."  We  think, 
as  to  the  question  of  notice,  there  is  no  ma- 
terial difference  in  the  two  statutes.  The 
earlier  Utah  statute  was  an  exact  copy  of  the 
California  statute  in  force  prior  to  July, 
1874,  and  the  present  Utah  statute  is  substan- 
tially the  same  as  the  California  statute  which 
was  adopted  in  that  year.  Counsel  for  ap- 
])ellants  refer  us  to  Larco  v.  Casaneuava,  30 
Cal.  561,  and  insist  that,  as  we  adopted  the 
California  statute,  the  rule  there  laid  down 
should  control  the  decision  in  this  case.  In 
that  case  the  will  containM  the  following 
clause:  "I  hereby  appoint  my  brother,  Fran- 
cisco Casaneuava,  my  executor  of  this  my 
last  will,  with  power  to  sell,  dispose  of,  and 
convey  all  my  said  property,  both  real  and 
personal,  for  the  benefit  of  my  said  sister, 
without  obtaining  any  order  of  any  court 
therefor.  And  I  hereby  dispense  with  the 
necessity  of  his  giving  the  bonds  required  by 
law  for  the  faithful  execution  of  the  trust 
hereby  created."  In  that  case  it  will  be  seen 
that  the  power  conferred  was  upon  the  per- 
son named ;  that  he  was  authorized  to  con- 
vert the  entire  estate  into  money,  and  reduce 
it  to  his  possession.  The  court  in  that  case 
substantially  held  that  it  was  a  power  cou- 
pled with  an  interest,  and  that,  taking  it  al- 
together, it  was  apparent  that  he  intended  to 
take  the  execution  of  his  will  wholly  out  of 
the  possession  of  the  probate  act,  and  that  it 
was  unnecessary  for  him  to  apply  to  the 
court  for  authority  to  sell,  or  ask  the  court 
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to  conOrin  the  sale  after  it  had  been  made. 
If  the  will  in  this  case  should  be  construed 
the  same  as  the  will  in  that  case,  then  the  or- 
der of  confirmation  now  sought  to  be  obtained 
would  be  unnecessary,  as  the  executors  could 
proceed  wholly  independent  of  the  probate 
court.  But  in  the  later  case  of  Estate  of 
Durham,  49  Cat.  495,  which  arose  under  the 
former  statute  of  California,  which  was  iden- 
tical with  our  earlier  statute,  and  substan- 
tially tbe  same  as  our  present  probate  act. 
the  court  say:  "When,  therefore,  the  will 
creates  a  naked  power, — a  power  not  coupled 
with  an  interest, — the  executors  must  give 
notice  of  the  sale,  return  accounts  thereof, 
and,  unless  there  are  special  directions  in  the 
will,  must  conduct  the  siile  in  all  respects  as 
if  made  under  the  order  of  the  court. " 

In  this  case  we  must  presume  the  testator 
made  his  will  in  view  of  the  provisions  of  the 
statute  in  force  at  the  time  he  wrote  it.  He 
devised  his  property  in  fee  to  his  children, 
and  conferred  upon  his  executors  the  mere 
power  to  sell  as  much  of  his  property  as 
might  be  necessary  to  carry  out  the  provis- 
ions of  the  will,  and  authorized  them  to  sell 
at  either  public  or  private  sale,  in  their  dis- 
cretion, but  gave  them  no  other  discretion  in 
the  conduct  of  the  sale,  and  gave  no  discre- 
tion as  to  bow  the  sale  should  be  conducted. 
He  did  nothing  indicating  an  intention  to 
take  the  execution  of  his  will  out  of  the  pro- 
bate-act  The  power  to  sell  bis  property  is 
conferred  upon  bis  executors,  whoever  they 
may  be,  and  is  not  conferred  upon  the  execu- 
tors in  this  will  by  name.  The  appointment 
of  the  executors  is  in  a  separate  and  inde- 
pendent provision.  He  must  have  made  it 
with  the  understanding  that  whoever  exe- 
cuted the  will  would  be  required  to  comply 
with  the  provisions  of  the  probate  act,  and 
that  it  would  be  under  the  supervision  of  the 
probate  court.  It  is  reasotiable  to  conclude, 
when  he  authorized  the  executors  to  sell  at 
public  or  private  sale,  he  meant  the  kind  of 
private  sale  provided  for  in  the  statute,  and 
which  required  that  notice  should  be  given. 
If  he  had  intended  that  these  sales  might  be 
made  without  notice,  it  is  reasonable  to  con- 
clude he  would  have  so  stated.  We  are  of 
tbe  opinion  that  the  will  in  this  case  confers 
a  mere  naked  power  upon  the  executors;  that 
it  authorizes  them  to  determine  whether 
sales  of  property  shall  be  at  public  or  private 
sale;  but  that,  in  whichever  way  they  pro- 
coed,  the  sale  must  be  conducted  pursuant  to 
the  statute,  and,  the  statutory  notice  not  hav- 
ing been  given  of  the  sales  in  controversy, 
tliey  are  invalid.  The  judgment  of  the  dis- 
trict court  is  affirmed. 

Zane,  O.  J.,  and  Blackburn,  J.,  concur. 


(6  Utah,  376) 

SMITH  et  al.  V.  PnnxiPS. 

{Hupremc  Court  of  Utah.    April  12.  t,S90.) 
iRRiQATioN— Apportionment— Dbcrbb—Uncbr- 

TAINTT. 

In  an  action  to  apportion  the  waters  of  a 
Btreani,  where  It  is  agreed  between  tUe  parties 


that  defendant  has  an  interest  therein,  but  there 
1b  a  controversy  as  to  the  extent  of  bis  Interest,  a 
decree  that  defendant  tiave  tbe  nse  of  "one  good 
irrigation  stream  of  water  "  for  a  certain  lenftlh  of 
time  is  fatally  defective,  for  uncertainty  in  tbe 
quantity  of  water  to  which  defendant  is  entitled. 

Appeal  from  first  district  court;  J.  W. 
JuDD,  Judge. 

Booth  <£  Wilson  and  J.  O.  Sutherland,  for 
appellant.  Sutherland,  Thurman  &  King, 
for  respondents. 

Henderson,  J.  This  action  was  brought 
in  the  first  district  court  to  obtain  a  decree 
defining  the  rights  of  the  parties  in  and  to 
tbe  waters  of  Dry  creek,  and  to  apportion 
said  waters  among  the  several  owners  there- 
of. The  complaint  is  filed  by  tbe  plaintiff  in 
his  own  behalf,  and  in  behalf  of  other  par- 
ties interested  in,  and  entitled  to  the  use  of, 
waters  from  said  creek.  The  defendant  an- 
swered. The  cause  was  brought  to  trial,  and 
a  decree  entered.  A  finding  of  facts  was  ex- 
pressly waived  by  both  parties.  *  No  motion 
was  made  for  a  new  trial,  or  bill  of  excep- 
tions settled.  The  defendant  appeals  from 
the  decree,  and  asks  this  court  to  set  it  aside 
upon  two  grounds,  viz.:  First,  that  tbe 
complaint  does  not  state  a  cause  of  action; 
second,  that  the  decree  is  erroneous  for  un- 
certainty. 

As  to  the  first  claim,  that  the  complaint 
does  not  state  a  cause  of  action,  the  defend- 
ant answered  the  complaint  without  objec- 
tion, and  we  think  it  is  sufficient  to  give  the 
court  jurisdiction.  We  do  not  deem  it  nec- 
essary to  further  notice  this  objection,  as  the 
case  must  go  back  to  tbedistrict  court,  where 
amendments  may  be  allowed. 

As  to  the  second  claim,  that  the  decree  is 
erroneous  for  uncertainty,  the  decree  pro- 
vides for  the  defendant's  rights  as  follows: 
"It  is  therefore  ordered,  adjudged,  and  de- 
creed, and  the  court  does  hereby  adjudge  and 
decree,  that  defendant  shall  hav«  the  use 
of  one  good  irrigation  stream  of  water  of 
said  Dry  creek  sixty  hours  out  of  every  six- 
teen days,  to  be  measured  out,  distributed  to 
him,  and  his  use  thereof  regulated,  by  tbe 
water  master.  *  •  *"  The  decree  gives 
tbe  balance  of  the  water  in  the  creek  to  the 
parties  interested  other  than  defendant.  A 
judgment  or  decree  should  be  in  plain  and 
intelligible  language,  and  the  pro)ierty  which 
is  thesubject  of  judgment  should  be  described 
with  suOicient  certainty  to  leave  its  identity 
free  from  doubt.  .Jones  v.  Belt,  2  Gill.  106; 
Freem.  Judgm.  §  50.  We  think  this  decree 
is  fatally  defective  for  want  of  certainty. 
Looking  to  the  complaint  and  answer,  we  see 
that  the  parties  agreed  that  the  defendant 
had  an  interest  in  the  waters  of  Dry  creek. 
They  only  disagreed  as  to  the  extent  of  that 
ri;;ht,  and  the  Court  was  asked  to  decree  with 
certainty  their  respective  rights.  Jiespect- 
ing  the  time  of  use,  it  has  done  so,  but  as  to 
quantity  it  is  still  uncertain.  What  one  per- 
son might  consider  a  "good  irrigation  stream" 
might  by  another  be  considered  a  very  poor 
one.     The  statute  (Comp.  Liiws  1888,  p.  135, 
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§  2782)  provides  as  fonow:  "A  right  to  the 
u8«  of  water  may  be  measured  by  fractional 
parts  of  the  whole  source  of  supply,  or  by 
such  fractional  parts  with  a  limitiition  as  to 
periods  of  time  when  used,  or  intended  to  be 
used;  or  it  maybe  measured  by  cubic  inches, 
with  alimitiatlon  as  to  periods  of  time  when 
used,  or  intended  to  be  used;  or  it  may  be 
measured  by  cubic  Inches,  with  a  limitation 
specifying  the  depth,  width,  and  declination 
of  the  water  at  point  of  measurement,  and, 
if  necessary,  with  a  further  limitation  as  to 
periods  of  time  when  used,  or  intended  to  be 
used. "  The  statute  does  not  affix  to  the  term 
"irrigation  stream"  a  definite  and  certain 
meaning;  and  we  have  not  been  referred  to 
anything,  of  which  this  court  can  take  judi- 
cfal  knowledge,  that  does.  The  decree  should 
be  reversed,  with  costs,  and  the  cause  re- 
manded to  the  district  court. 

Zans.  G.  J.,  and  Blaokbubn  and  Amdse- 
SON,  JJ.,  concurring. 

(6  Utah,  378)  ' 

Cirr  or  Sfbinoviixb  «.  Hoixkt. 
(Supreme  Court  of  Utah.    April  12, 18S0.) 
Appeal  from  first  district  court;  J.  W.  Judd, 
Judge. 

BooV*  4  WUson  and  J.  O.  Sutherland,  for  ap- 
pellant. Sxitherland,  Thv/rman  A  King,  for  ra- 
spondenta. 

Hbnosrsox,  J.  The  opinion  of  the  court  Just 
banded  down  In  the  case  of  Smith  v.  Phillips,  ante, 
982,  is  decisive  of  this  case;  and  for  the  reason  set 
forth  in  that  opinion  the  jnd^^ent  and  decree  of 
the  district  court  in  this  cause  should  be  reversed, 
and  the  cause  remanded. 

Z^ira,  0.  J.,  and  Biackbubx  and  Ahdhbsoh.  JJ., 
concur. 


(9  Mont.  381) 


Jn  rt  Thompson. 


(Supreme  Court  <if  Montmuk.     March  37,  1890.) 

H^BSAS  CtoBPUa — JUDOMBNT — CONDUCT   Ot  TrIAI. 

1.  On  a  trial  for  rape,  defendant's  counsel,  at 
the  dose  of  the  evidence  for  the  state,  asked  for  an 
instruction  to  acquit.  This  was  denied,  but  the 
court  said  that,  the  state  having  failed  to  make 
out  their  case,  "you  may  find  a  verdict  of  not 
guilty. "  The  jury,  however,  returned  a  verd  iot  of 
guilty.  Defendant's  counsel  was  then  asked  if  he 
had  any  objection  to  the  discharge  of  the  jury. 
He  asserts  that  he  answered,  "I  have, "  but  the 
court  understood  him  to  say,  "I  hare  none, "  and 
thereupon  discharged  the  jury.  Defendant's  coun- 
sel then  demanded  that  he  be  allowed  to  introduce 
his  evidence,  which  was  refused,  and  sentence  pro- 
nounced. Held,  that  these  proceedings  were  not 
•ach  that  defendant  can  claim  he  had  no  trial,  and 
that  whatever  irregularities  and  errors  occurred  at 
the  trialcannot  be  inquired  into  on  haJieat  corpua. 

2.  An  objection  that  the  verdict  wa*  opposed 
to  the  charge  that  the  state  had  not  made'  out  its 
case  is  equivalent  to  claiming  that  the  yerdlct  was 
not  sustained  by  the  evidence,  in  which  case  the 
remedy  is  b7  writ  of  error,  and  not  by  habeas 
corpus. 

8.  In  case  of  misunderstanding  between  the 
coart  and  counsel  as  to  what  occurred  at  the  trial, 
the  reviewing  court  is  bound  by  the  bill  of  excep- 
tions. 

On  petition  for  a  writ  of  hdbetu  eorptu. 
The  defendant  was  indicted  in  the  fifth  jo- 
^cial  district  for  rape.    He  was  placed  upon 


trial  laefore  a  Jury.  After  the  state  had  pro- 
duced all  the  testimony  at  its  command,  the 
defendant  asked  the  court  to  peremptorily  in- 
struct the  jury  to  acquit.  The  court  declined 
to  give  the  instruction,  in  terras,  as  requested, 
but  gave  the  following:  "The  state  having 
failed  to  make  out  their  case,  gentlemen  of 
the  jury,  you  may  find  a  verdict  of  not 
guilty."  The  jury  then  retired  to  consider 
their  verdict.  At  no  time  before  their  re- 
tirement did  defendant  produce  or  offer  any 
evidence  in  his  defense.  The  Jury  returned 
the  following  verdict:  "We,  the  jury,  do  find 
from  the  evidence  produced  by  the  state  that 
the  defendant,  Thompson,  is  guilty  of  the 
crime  charged  in  the  indictment,  notwith- 
standing the  instructions  of  the  court." 
After  the  rendition  of  tliis  verdict  the  court 
asked  counsel  if  they  had  any  objections  why 
the  jury  should  not  be  discharged.  Counsel 
for  defendant  asserts  that  he  replied  "I 
have."  The  court  understood  him  to  say, 
"I  have  none,"  and  discharged  the  jury. 
Then  defendant's  counsel  demanded  that  the 
trial  proceed,  and  that  he  be  allowed  to  in- 
troduce testimony  in  his  behalf.  This  the 
court  denied,  and  sentenced  the  defendant 
to  imprisonment  in  the  penitentiary.  The 
defendant,  the  petitioner  herein,  seeks  a  writ 
of  habeas  corpus,  and  asks  for  his  discharge 
from  the  imprisonment,  the  result  of  such  sen- 
tence. By  the  petition,  and  from  the  bill  of 
exceptions  used  upon  the  hearing,  the  abav« 
facts  were  presented  to  this  court. 

R.  B.  Smith,  for  petitioner.  Henri  J. 
Haskell,  Atty.  Qoa.,  for  the  State. 

De  Wrrr,  J.,' {a/ter  stating  the  foots  as 
above.)  The  petitioner  purports  not  to  con- 
tend that  the  writ  of  habeas  corpus  is  a  writ 
of  error.  He  announces  his  position  to  be 
that  the  judgment  of  the  district  court,  by 
virtue  of  which  he  is  confined,  is  null  and 
void.  If  tills  be  correct,  the  writ  lies.  The 
fiftli  district  court  was  a  court  of  competent 
criminal  jurisdiction.  It  had  jurisdiction  of 
the  person  of  the  defendant,  and  of  the  offense. 
It  bad  jurisdiction  to  pronounce  the  judgment 
in  question.  The  petitioner  is  in  custody 
upon  a  final  judgment  of  a  competent  court. 
The  statute  of  the  state  upon  the  subject  of 
habeas  corpus  has  the  following  provisions: 
Comp.  St.  div.  5:  "Sec.  1182.  It  shall  be  the 
duty  of  such  judge,  [or  court  before  which  the 
petitioner  is  brought,]  if  the  time  during 
which  such  party  may  be  legally  detained  in 
custody  lias  not  expired,  to  remand  such  party, 
if  it  shall  appear  that  he  is  detained  in  custody 
by  virtue  of  the  final  judgment  or  decree  of 
any  competent  court  of  criminal  jurisdiction, 
or  upon  any  process  issued  upon  such  judg- 
ment.or  decree  or  incases  of  con  tempt  of  court. 
Sec.  1183.  If  it  appear  upon  the  return  of  the 
writ  of  habeas  corpus,  that  the  prisoner  is  in 
custody  by  virtue  of  the  process  from  any 
court  in  the  territory,  [state,]  or  judge  or  offi- 
cer thereof,  such  prisoner  may  be  discharged 
in  [any]  of  the  following  cases,  subject  to  the 
restrictions  of  the  last  preceding  section* 
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•  •  •  fourth,  when  the  process,  though 
proper  in  form,  has  been  in  a  case  not  allowed 
by.  law;  •  *  *  fix^A,  wlwre  the  impris- 
onment is  not  authorized  by  any  judgment, 
order,  or  decree  of  any  court,  nor  by  any  pro- 
vision of  law. "  The  petitioner  relies  upon 
the  above  laws.  His  argument  may  be  stated 
in  two  points:  First,  the  judgment  is  void 
because  there  never  was  any  trial;  second, 
the  court  having  decided  that  the  evidence 
was  legiiUy  insufficient,  the  verdict  of  the 
jury  contrary  to  such  decision  is  void,  and 
consequently  the  judgment. 

We  will  examine  the  first  proposition. 
The  statute  declares  the  common  law,  and 
defines  whata  trial  is.  Criminal  Practice  Act: 
"Sec.  807.  The  jury  being  impaneled  and 
sworn,  the  trial  shall  proceed  in  the  follow- 
ing order:  First,  the  attorney  prosecuting 
must  state  the  case,  nnd  offer  the  evidence  in 
support  of  the  prosecution;  second,  the  de- 
fendant or  his  counsel  may  then  state  his 
defense,  and  offer  evidence  in  support  there- 
of." Other  provisions  follow,  which  are  not 
here  material.  The  petitioner  contends  that 
the  proceedings  in  the  district  court  which 
resulted  in  the  judgment  lacked  a  vital  ele- 
ment of  a  trial,  in  that  defendant  was  de- 
prived of  testifying  or  producing  witnesses 
in  his  own  behalf,  and  that  therefore  there 
was  no  trial  as  contemplated  by  law,  and 
consequently  no  verdict  or  judgment.  The 
defendant  was  not  precluded  by  the  court 
from  mal<ing  his  defense.  At  the  close  of 
the  case  for  the  state,  defendant  offered  no 
evidence,  as  allowed  by  subdivision  2,  §  307, 
supra.  lie  was  not  obliged  to  testify  or  offer 
witnesses.  He  submitted  his  case,  as  he  had 
the  right,  upon  what  he  may  have  considered 
the  weakness  or  the  failure  of  the  prosecu- 
tion. The  practical  result  of  the  defendant's 
asking  the  court  to  instruct  the  jury  to  acquit, 
and  the  final  action  of  tlie  jury,  was  tliat  the 
defendant  lost  his  opportunity  to  testify  and 
ofler  witnesses  in  bis  behalf. 

Agnln,  the  petitioner  urges  that  he  was  pre- 
cluded from  offering  evidence,  upon  his  de- 
mand so  to  do,  after  the  jury  had  rendered 
their  verdict.  There  seems,  from  tlie  bill  of 
exceptions,  to  have  been  some  misunderstand- 
ing between  the  judge  and  the  defendant's 
counsel  as  to  the  discharge  of  the  jury, — a 
misunderstanding  which,  we  take  occasion 
to  say,  was  thoroughly  honest  on  each  side. 
The  judge  understood  counsel  to  consent  to 
the  discharge.  Counsel  claims  that  he  ob- 
jected, however,  in  these  words:  "I  have." 
This  is  not  a  good  objection.  See  City  of 
Helena  v.  Albertose,  8  Mont.  499,  20  Pac. 
Bep.  817.  This  court,  however,  is  bound  by 
the  recollection  of  the  judge  below,  who  cer- 
tifies the  bill  of  exceptions,  unless  the  same 
be  amended  as  provided  by  section  328,  Crim. 
Prac.  Act,  and  section  291,  Code  Civil  Proc. 
Hale  y.  Ditch  Co..  2  Mont.  498.  It  is  clear 
that  defendant's  demand  to  introduce  bia  tes- 


timony was  subsequent  to  the  discharge  of 
the  jury.  When  the  verdict  is  rendered  and 
recorded,  and  the  jury  discharged,  the  jnryis 
funettis  officio.  Prior  to  that  time  the  ver- 
dict is  within  the  control  of  the  jury,  in  some 
respects.  After  those  events  the  province  of 
the  jury  is  exhausted.  The  verdict  cannot 
then  be  changed  in  substance.  This  view 
does  not  conflict  with  the  power  of  the  ooait 
to  amend  a  verdict  as  to  informalities.  Wal- 
ters V.  Junkins,  IGSerg.  &K.  414;  McConnell 
V.  Linton.  4  Watts.  357 ;  Bishop  v.  Mugler, 
33  Kan.  145.  5  Pac.  Rep.  756;  Root  v.  Sher- 
wood, 6  Johns.  68;  Settle  v.  Alison.  8  Oa, 
201;  State  v.  Waterman,  1  Nev.  551 ;  Snell  v. 
Navigation  Co.,  30  Me.  337.  If  the  verdict, 
when  once  the  record  of  the  court,  cannot  be 
changed  in  substance  or  materiality,  then,  a 
fortiori,  a  verdict  cannot  be  ignored,  and 
the  jury  allowed  to  reopen  the  case,  and  hear 
further  testimony,  which  a  party  did  not 
choose  to  present  on  the  trial,  at  the  time 
when  he  had  opportunity  so  to  do.  To  coun- 
tenance such  a  practice  would  be  to  allow  ev- 
ery party  in  an  action,  criminal  or  civil,  to 
submit  bis  case  on  what  he  might  deem  his 
chances  of  success,  and,  if  the  verdict  was 
not  to  bis  liking,  come  back  with  further  ev- 
idence. We  are  of  opinion  that  petitioner 
did  have  a  trial.  We  cannot  on  this  hearing 
inquire  what  irregularities  or  errors  occurred 
thereat 

As  to  petitioner's  second  point,  that  the 
verdict  is  null  and  void  because  contrary  to 
the  decision  of  the  trial  court  that  the  evi- 
dence was  insufficient,  it  is  tantamount  to 
the  assertion  that  the  verdict  and  the  conse- 
quent judgment  are  void  because  the  verdict 
is  contrary  to  the  evidence  and  instructions 
of  the  court.  The  remedy  for  such  alleged 
error  is  a  motion  for  a  new  trial.  This  court, 
on  habeas  corpus,  cannot  inquire  into  sach 
matters.  If  it  could,  the  writ  of  Tiabeas  cor- 
pus would  perform  all  the  functions  of  ap- 
peal, writ  of  error,  motion  for  a  new  tri^, 
and  certiorari.    Such  is  not  the  practice. 

The  propositions  presented  in  this  applica- 
tion are  by  no  means  new.  There  is  a  rich 
and  abundant  legal  literature  upon  the  sub- 
ject. We  refer  to  a  few  of  the  cases  sustain- 
ing our  views:  ^x  parte  Toney,  11  Mo.  662; 
£x  parte  Winston.  9  Nev.  71;  Ex  parte 
Lange,  18  Wall.  163;  Ex  parte  Reed.  100  U. 
S.  13;  Ex  parte  Siebold.  Id.  371;  Ex  parte 
Gibson,  31  Cal.  620;  Petition  of  Semler.  41 
Wis.  617;  Ex  parte  Watkins,  3  Pet.  193;  Ex 
parte  Parks,  93  U.  S.  18;  Ex  parte  Wilson. 
114  U.  S.  417,  5  Sup.  Ct.  Rep.  935;  Ex  parte 
Yarbrough,  110  U.  S.  651,  4  Sup.  Ct.  Rep. 
152;  Ex  parte  Fuller.  19  Tex.  App.  241;  Ex 
parte  Granice,  51  Cal.  375;  Ex  parto  Fisher. 
6  Neb.  309;  Stote  v.  Glenn,  54  Md.  572; 
Church,  Hab.  Corp.  o.  25.  The  petitioner  is 
remanded. 

Blaes,  C.  J.,  and  Uabwood,  Jt  ooncur. 
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m  Mev.  1» 

State  ex  rel.  Love  v.  Codntt  Oom'rs  of 
Elko  County. 
(Supreme  Court  of  Nevada.  May  13, 1890.) 
Statutes  —  Amendment  —  CossTiTOTiONiL  Law. 
Act  Nev.  Feb.  33, 1887.  "relating  to  and  con- 
solidating certain  county  offices,"  provides  that 
after  the  first  Monday  in  January,  1889,  district  »t- 
toraej'S  shall  be  ex  officio  superintendents  of 
schools  in  their  counties  without  additional  com- 
pensation. Act  March  11, 1885,  fixing  the  compen- 
sation of  officers  of  Elko  county,  was  amended  by 
Act  March  5,  1887,  so  far  as  it  fixed  the  compensa^ 
tion  of  sheriff,  so  as  to  give  him  a  salary  of  S4,000i 
and  the  provision  giving  the  district  attorney 
{2,000,  and  the  superintendent  of  schools  |60U,  was 
re-enaoted.  Held,  that  the  act  of  March  5, 1887, 
being  passed  for  the  sole  purpose  of  changing  the 
compensation  of  the  sheriff,  did  not  repeal  Act 
Feb.  as,  1887,  as  Const.  Nev.  art.  4,  $  17,  provides 
that  no  act  can  be  "  amended  by  reference  to  its  title 
only,  but  in  such  case  the  act  as  revised  or  section 
as  amended  shall  be  re-enacted  and  published  at 
length. " 

Mandamus. 

R.  M.  Clarke  and  W,  C.  Love,  for  relator. 
J,  A..  Flummer,  for  respondents. 

Hawlet,  C.  J.  This  is  an  application  for 
mandamus  to  compel  respondents  to  act  upon 
relator's  claim  for  $50  for  one  month's  com- 
pensation as  county  superintendent  of 
schools.  ' In  1885  the  legislature  passed  "An 
act  regulating  the  compensations  of  county 
officers  in  the  several  counties  of  this  state, 
and  other  uiatlers  relating  thereto,"  approved 
March  11,  1885.  Section  5  of  this  act  fixed 
the  compensation  of  all  the  county  ofllcers  of 
Elko  county,  and,  among  other  things,  pro- 
vided that  the  sheriff  "shall  receive  such  fees 
as  are  allowed  under  the  provisions  of  an  act 
*  *  •  approved  February  27, 1883."  (St. 
1883,  p.  56;)  that  "the  district  attorney  shall 
i-fjceive  two  thousand  dollars  per  annum," 
and  that  "the  superintendent  of  schools  shall 
receive  six  hundred  dollars  per  annum,"  (St. 
1885,  p.  86.)  In  1887  the.  legislature  passed 
"An  act  relating  to  and  consolidating  certain 
county  offices  in  the  state  of  Xevada, "  ap- 
proved February  23, 1887.  This  act  reads 
as  follows :  "Section  1.  On  and  after  the  first 
Monday  in  January,  A.  D.  1889,  the  district 
attorneys,  in  addition  to  their  respective  du- 
ties, shall  be  ex  officio  superintendent  of 
schools  within  their  respective  counties, 
without  additional  compensation.  Sec.  2. 
There  shall  be  no  couuty  superintendent  of 
schools  elected  in  this  state,  except  as  provid- 
ed in  section  one  of  this  act.  Sec.  3.  All  acts 
and  parts  of  acts  In  conflict  with  the  provis- 
ions of  this  act  are  hereby  repealed. "  St. 
1887,  p.  73.  At  the  same  session  the  legisla- 
ture, to- wit,  March  5,  1887,  amended  section 
5  of  the  act  approved  March  11,  1885,  in  so 
far  as  it  fixed  the  compensation  of  sheriff,  so 
as  to  read  that  "the  sheriff  of  Ellco  county 
shall  receive  four  thousand  (-$4,000)  dollars 
per  annum,  which  sum  shall  be  compensation 
ill  full  for  all  services  rendered,"  and  re-en- 
acted the  original  clauses  relating  to  the  ofli- 
ces  of  district  attorney,  superintendent  of 
schools,  and  other  offices.  St.  1887,  p.  125. 
Belator  was  elected  district  attorney  at  the 


general  election  held  in  1888.  His  term  of 
office  commenced  on  the  first  Monday  in  Jan- 
uary, 1889,  and  he  then  became,  under  the 
provisions  of  the  act  approved  February'23, 
1887,  ex  officio  superintendent  of  schools  of 
Elko  county.  He  claims  that  under  the  pro- 
visions of  the  amendatory  act  approved  March 
5, 1887,  he  is  entitled,  in  addition  to  bis  com- 
pensation as  district  attorney,  to  a  salary  of 
$600  per  annum  as  superintendent  of  schools. 

At  the  time  of  the  passage  of  the  original 
act  of  March  11,  1885,  the  office  of  superin- 
tendent of  schools  was  an  elective  office,  in- 
dependent, separate,  and  distinct  from  the 
office  of  district  attorney.  There  is  no  con- 
flict between  the  two  statutes  passed  in  1887. 
The  act  approved  February  23d  consolidated 
the  offices  of  district  attorney  and  superin- 
tendent of  schools.  It  provided  that  they 
should,  after  the  first  Monday  in  January, 
1889,  be  held  by  one  person  to  be  elected  as 
district  attorney,  and  to  receive  the  compen- 
sation allowed  by  law  to  that  office,  and,  in 
addition  to  his  duties  as  district  attorney,  to 
perform  the  additional  duties  of  superintend- 
ent of  schools,  "  without  additional  compen- 
sation." The  subsequent  amendatory  act, 
approved  March  5th,  has  no  reference  what- 
ever to  the  subject-matter  of  the  prior  act  of 
February  23d,  but  relates  exclusively  to  the 
act  approved  March  11, 1885,  and  was  passed 
for  the  sole  purpose  of  changing  the  compen- 
sation of  the  sheriff  from  fees  to  a  salary. 
Under  the  constitution  of  this  state,  no  act 
of  the  legislature  could  be  "amended  by  ref- 
erence to  its  title  only,  but  in  such  case  the 
act  as  revised,  or  section  as  amended,  shall 
be  re-enacted  and  published  at  length."  Ar- 
ticle 4,  §  17.  In  order  to  make  the  desired 
change  in  the  compensation  of  the  sheriff,  the 
legislature,  in  pursuance  of  this  constitution- 
al provision,  re-enacted  all  the  other  provis- 
ions contained  in  section  5  of  the  act  of  March 
11,  1885.  The  object  and  purpose  of  the  act 
of  March  5,  1887,  being  entirely  foreign  and 
distinct  from  that  of  the  act  of  February  23, 
1887,  it  necessarily  follows  that  the  claim  of 
relator  that  the  amendatory  act  of  March  5th, 
being  the  later  act,  repealed  the  former  act 
of  February  23d,  requiring  the  district  attor- 
ney to  perform  the  duties  of  superintendent 
of  schools  without  compensation,  by  implica- 
tion, is  utterly  devoid  of  any  merit  whatever. 
The  intention  of  the  legislature  in  the  pas- 
sage of  these  acts  is  so  clear,  plain,  positive, 
and  certain  that  a  reference  to  the  statutes  is 
all  that  is  needed  to  decide  the  question. 

Mandamus  denied. 


Mix  b.  San  Diego  &  C.  Ry.  Co.  et  al. 
(No.  13,629.) 

(Supreme  Court  of  California.    March  15, 1890.) 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  W.  L.  Piekck,  Judge. 

8.  0.  McConnick,  Cansius  Carter,  and 
Leovy  A  Humes,  for  appellant.  Hunsaker 
<fe  Britt,  for  respondents. 


Digitized  by 


Google 


936 


PACIFIC  REPORTER,  Vol.  23. 


(Kan. 


Peb  Cttbiau.  Motion  to  dismiss  ap- 
peal because  the  transcript  was  not  tiled  in 
time.  The  transcript  was  not  filed  in  time, 
and  no  sufficient  excuse  for  the  failure  to  Qle 
it  in  time  is  given.  Appeal  dismissed,  but 
witliout  prejudice  to  the  right  uf  appellant 
to  talce  a  new  appeal  from  the  judgment,  if 
he  shall  be  so  advised. 


(83  Cal.  5t3)  ' 

MiLLEB  ».  RlOnARDS.  (No.  13,771.) 
(Supreme  Court  of  Calif ornia.  April  17, 1890.) 
Appbal— Notice. 
Plaintiff  purchased  land  under  a  decree  of 
foreclosure,  ancT  assigned  the  certific^ate  of  sale  to 
L.  Before  expiration  of  the  time  for  redemption, 
the  court,  on  motion  of  plaintiff,  vacated  the  decree 
and  sale,  and  allowed  an  amendment  of  the  com- 
plaint, to  bring  in  another  party.  L.  filed  his  com- 
plaint in  Intervention,  and  afterwards  defendant 
appealed  from  the  order  vacating  the  decree  and 
sale  without  serving  notice  of  the  appeal  on  L. 
Held,  that  the  appellate  court  acquired  no  jurisdic- 
tion, since  L.  was  an  adverse  party,  within  the 
meaning  of  Code  Civil  Proc.  Cal.  S  U40,  requiring 
notice  of  appeal  to  be  served  on  the  adverse  party. 

In  bank.    Motion  to  dismi.ss  appeal. 

Scarborough  d-  Waterman  and  C.  C.  Ste- 
phens, for  appellant.  Miller,  Richards, 
JDooner  di  Burdell,  for  respondent. 

Beattt,  C.  J.  This  is  a  motion  by  inters 
venor  to  dismiss  the  defendant's  appeal  upon 
the  ground  that  the  notice  of  appeal  was  not 
served  upon  him.  The  facts  are  that  plaintiff 
obtained  a  decree  of  foreclosure  upon  a  mortr 
gage  made  by  defendant,  and  the  mortgaged 
premises  were  sold  under  the  decree,  plaintiff 
being  the  purchaser.  The  certificate  of  sale 
was  assigned  by  plaintiff  to  the  intervenor. 
Before  expiration  of  the  time  for  redemption, 
it  WHS  discovered  that  the  decree  of  foreclos- 
ure was  inefTectual  by  reason  of  the  fact  that 
a  grantee  of  the  mortgagor  had  not  been  made 
party  to  the  suit.  Thereupon  the  court,  on 
motion  of  plaintiff,  vacated  the  decree  and 
sale  for  the  purpose  of  allowing  an  amend- 
ment to  the  complaint,  making  the  grantee 
of  the  mortgagor  a  party  defendant.  After 
this  order  was  made  the  intervenor  was  al- 
lowed to  file  his  complaint  in  intervention. 
After  notice  of  the  intervention,  defendant 
attempted  to  appeal  from  the  order  vacating 
the  decree  and  sale,  but  he  served  his  notice 
on  the  plaintiff  only,  omitting  to  serve  the 
intervenor. 

We  think  the  motion  to  dismiss  should  be 
granted.  From  the  time  of  tiling  his  com- 
plaint the  intervenor  became  a  party  to  the 
action,  and  his  interests  would  be  directly 
and  adversely  aflKsted  by  a  reversal  of  the 
order  appealed  from.  It  was,  therefore,  nec- 
essary to  serve  the  notice  of  appeal  on  him 
in  order  to  give  this  court  jurisdiction.  Code 
Civil  Proc.  §§  938.  940,'  and  notes  to  Deer- 
log's  Edition.     Appeal  dismissed. 

Weconcur:  Fox,  J.;Sbabf3tein,  J.;  Mo- 
Fabland,  J. 

'  Section  940  requires  notice  of  an  appeal  to  be 
served  on  the  adverse  party. 


(tt  Kan.  TOZ) 
DiCEEBSON  «.  BtTRLIKarON  &  M.  R.  R.  Oo. 

IN  Nebraska. 
(Supreme  Court  of  Kansas.    Kay  10, 1890.) 

Sbbvicb  or  Samioxs  on  Rahsoad  Cokpakt— 
Retckk. 
A  return  upon  a  summons  against  a  railroad 
company  that  it  was  "served  by  delivering  a  copy 
thereof,  with  the  indorsements  thereon  duly  oerti- 
fled,  to  Mr.  Fish,  agent  of  the  within  railroad  com- 
pany, "  Is  of  itself  no  sufficient  evidence  of  serv- 
ice, as  it  contaits  no  description  or  hint  of  the 
character  of  his  agency.    The  case  of  Railroad  Co. 
V.  Fillsbury,  29  Kan.  652,  oited  and  followed. 
(SyllaJms  by  'Simpson,  C.) 

Coaaraissioners'  decision.  Error  from  dis- 
trict court,  Atchison  county;  D.  Martin. 
Judge. 

8,  H.  Glenn,  for  plaintiff  In  error.  W.  IF. 
&  W.  F,  Outhrie,  for  defendant  In  error. 

SiwPSON,  C.  This  action  was  originally 
commenced  by  Dickerson  against  the  Bur- 
lington &  Missouri  River  Railroad  Company 
in  Nebraska,  to  recover  damages  for  killing 
stock  on  its  line  through  the  plaintiff's  farm 
in  Atchison  county.  It  was  commenced  be- 
fore s  justice  of  the  peace  in  the  city  of  Atch- 
ison. A  summons  was  issued  and  returned. 
The  service,  as  shown  by  the  return,  is  as 
follows:  "Received  this  writ  July  20,  1887. 
July  20.  1887,  served  the  same  by  delivering 
a  copy  thereof,  with  the  indorsements  there- 
on, duly  certified,  to  Mr.  Fish,  agent  of  the 
within  railroad  company."  The  railroad  ap> 
peared  by  its  attorney  only  for  the  purptose 
of  the  motion,  and  moved  to  set  aside  and 
quash  the  summons  for  the  reason,  among 
olliers,  that  the  return  of  said  summons  is 
informal,  defective,  and  insufficient  in  law. 
This  motion  Wiis  overruled,  the  case  tried, 
and  a  judgment  rendered  in  favor  of  Dicker- 
son.  The  case  was  then  taken  on  error  to 
the  district  court,  and  the  judgment  of  the 
justice  reversed,  for  the  reason,  among 
others,  that  there  was  no  legal  service  of 
summons.  From  this  judgment  of  reversal 
by  the  district  court  Dickerson  brings  the 
case  here. 

1.  The  Important  question  is,  was  there  a 
legal  service  of  the  summons?  We  rezard 
the  case  of  Railway  Co.  v.  Pillsbury,  29  Kan. 
652,  as  conclusive  on  this  question.  The 
court  say:  "The  return  on  the  summons 
shows  that  it  was  served  by  delivering  a  copy 
thereof  'to  D.  W.  March,  agent  of  said  U. 
P.  R.  R.  Co.,  Manhattan,  Kansas.'  Where 
this  was  served,  or  what  kind  of  an  agent  ot 
said  defendant  said  D.  W.  March  was.  is  not 
shown.  Such  service  is  insufficient.  It 
does  not  show  that  said  March  wai  president 
or  chairman  of  tiie  board  of  directors,  or 
other  ciiiet  officer,  cashier,  treasurer,  secre- 
tary, clerk,  or  managing  agent,  and  is  there- 
fore not  good,  either  under  section  68.  e.  80. 
Comp.  Laws  1879,  or  section  13,  c.  81,  Id. 
Neither  does  it  show  service  upon  any  person 
named  as  the  service  agent  of  a  railroad  corpo- 
ration under  sections  68, 68a,  68&,and  68c,  c.  80, 
Id.,  or  upon  any  person  authorized  to  receive 
service  in  case  of  a  failure  by  a  corporation  to 
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name  such  service  agent,  or  at  a  place  desig- 
nated in  such  sections.  For  aught  that  ap- 
pears, said  March  may  have  been  an  agent  to 
purchase  coal,  or  to  transact  any  temporary 
business  on  behalf  of  the  company,  with  no 
office  or  residence  in  the  county.  The  sec- 
tions above  referred  to  provide  ample  and 
easy  means  for  service  upon  a  railroad  corpo- 
ration. *  *  •  The  record  must  affirma- 
tively show  that,  in  some  of  the  ways  named 
in  the  statute,  service  has  been  made."  We 
can  add  nothing  to  the  force  of  this  decision. 
It  controls  this  case.  Here  tlie  return  shows 
service  upon  Mr.  Fish,  agent,  without  any 
description  or  bint  of  the  character  of  his 
agency. 

2.  It  is  claimed  that,  because  the  attorneys 
of  the  railroaii  company  subsequently  took 
part  at  the  trial  of  the  case,  they  made 
a  general  appearance,  and  cured  ail  detects 
in  the  service  of  the  summons.  They  first 
made  a  special  appearance  for  the  purpose  of 
testing  the  validity  of  the  8ervic>,  and,  their 
motion  to  set  aside  the  service  and  to  quash 
the  summons  being  overruled,  they  took  part 
at  the  trial  under  protest.  This  was  not 
such  an  appearance  as  would  give  the  jus- 
tice jurisdiction  over  the  pei'son  of  the  rail- 
road company.  Bentz  v.  Eubanks,  32Ean. 
321, 4  Pac.  Rup.  269.  It  is  recommended  that 
the  judgment  of  the  district  court  of  Atchi- 
son county  be  affirmed. 

Per  Curiam.  It  is  so  ordered;  all  the 
Justices  concurring. 

{48  Kao.  Bl)  — — 

HAJiDESTY  V.  Ball. 

(Supreme  Court  (\f  Kansas.    If  ay  10,  ISW.) 

Watxr-Riohts  —  MUJ/-D Aug  —  Action  bt  Uppbr 
Fbofbibtob. 
Section  14,  o.  60,  Ck>inp.  Laws  1886,  does  not 
apply  to  actioDs  for  the  recovetyof  damages  where 
the  upper  proprietor,  who  has  actually  built,  and 
has  in  operation,  a  mill  and  mill-dam,  seeks  to  hare 
the  dam  of  the  defendant  abated  or.lowered  on  ac- 
count of  being  an  obstruction  or  nuisance,  and  has 
commenced,  within  two  years  after  the  completion 
of  the  dam  of  the  defendant,  an  action  to  abate  or 
lower  it. 
(SuIIabu*  by  the  Court) 

On  rehearing.  For  former  opinion,  see  22 
Pac.  Rep.  1095. 

Oarver  d  Bond,  A.  0.  Hardesty,  and  D. 
Ritchie,  for  plaintiff  in  error.  Thompson  A 
Mldgley  and  Ellis  &  Bllis,  for  defendant  in 
error. 

HoBTON,  C.  J.  Upon  the  rehearing  of  this 
case,  our  attention  has  been  particularly 
called  to  the  petition,  which  shows  that,  in 
the  action  commenced  on  the  5th  of  Decem- 
ber, 1883,  Hardesty  considered  the  obstruc- 
tion of  the  mill-dam  erected  by  Ball  to  be  a 
temporary  obstruction  or  injury  only,  and 
prayed  for  an  injunction  to  restrain  the 
maintenance  of  the  dam  at  sach  height  as 
to  back-flow  the  water  upon  his  mill.  In  the 
action  commenced  on  the  8th  of  April,  1887, 
Hardesty  also  considered  the  obstruction  of 


the  mill-dam  as  a  temporary  Injury  only, 
and  subject  to  abatement.  If  the  plaintiff 
had  chosen  to  consider  the  obstruction  of  the 
mill-dam  as  a  permanent  injury  to  the  prop- 
erty, section  14,  c.  36,  Comp.  Laws  1885, 
would  have  bad  full  application.  As,  how- 
ever, he  commenced  his  action  to  abate  the 
dam  on  the  5th  of  Decemlier,  1883,  less  tiian 
two  mouths  from  the  time  the  diim  was  com- 
pleted, it  is  not  fair  or  just  to  say  he  ever 
considered  the  dam  a  permanent  or  lasting 
obstruction.  If  he  shall  succeed  in  having 
the  dam  abated  or  reduced  in  height  so  as 
not  to  back-flow  water  upon  his  own  mill,  of 
course,  the  obstruction  complained  of  cannot 
be  called  permanent.  In  this  view  of  the 
case,  said  section  14,  has  no  application. 
That  section  applies  to  snch  dams  as  are  con- 
structed under  the  statute,  and  to  such  dams 
as  are  considered  permanent  and  lasting;  not 
to  those  dams  in  which  proceedings  are 
brought  within  the  two  years  after  their  com- 
pletion for  abatement  or  removal.  The 
plaintiff  had  the  privilege  to  consider  the  dam 
a  temporary  injury  only,  and  in  both  actions 
he  has  sued  for  the  special  or  temporary  dam- 
ages which  have  occurred  as  a  temporary  ob- 
struction or  nuisance.  In  the  first  action  he 
recovered  damages  to  the  date  of  the  trial  of 
the  case,  in  1885.  His  last  action  is  for  the 
special  or  temporary  damages  which  have  oc- 
curred since  that  date.  Railroad  Co.  v.  An- 
drews, 26  Kan.  702;  Akin  v.  Davis,  11  Kan. 
580;  Hendricks  v.  Johnson,  6  Port.  (Ala.) 
472;  Trust  Co.  v.  Cuppy,  26  Kan.  754;  M©. 
Coy  V.  Danley,  20  Pa.  St.  85;  Stadler  v.  Grle- 
ben.  61  Wis.  500,  21  N.  W.  Rep.  629;  Rail- 
way Co.  V.  Mihlman,  17  Kan.  ^1;  Railway 
Co.  V.  Schaffer,  (111.)  16  N.  E.  Rep.  239.  It 
would  be  unfair  to  the  plaintiff,  when  he  has 
treated  in  both  his  actions  the  dam  as  a  tem- 
porary injury  only,  and  as  he  has  an  action 
now  pending  to  abate  or  remove  a  part  of  it, 
to  say  he  has  chosen  to  consider  the  dam  a 
permanent  and  lasting  injury  to  his  mill. 
The  prior  decision  of  this  court  was  rendered 
with  the  view  that  tlie  dam  was  a  permanent 
obstruction,  and  therefore  within  the  statute 
of  limitations  of  said  section  14,  c.  36.  In 
Railway  Co.  v.  Mihlman,  supra,  this  court 
ruled  that,  "where  one  creates  a  nuisance, 
and  permits  it  to  remain,  so  long  as  it  re- 
mains it  is  treated  as  a  continuing  wrong, 
and  giving  rise,  over  and  over  again,  to 
causes  of  action.  But  the  principle  upon 
which  one  is  charged  as  a  continuing  wrong- 
doer is  that  he  has  a  legal  right,  and  is  under 
a  legal  duty,  to  terminate  the  cause  of  the 
injury."  In  Trust  Co.  v.  Cuppy,  supra,  Mr. 
Justice  Valentine,  speaking  for  this  court, 
said:  "The  wrong  committed  by  the  defend- 
ants •  •  •  was  in  the  nature  of  a  nui- 
sance, and  a  continued  nuisance;  and  while, 
possibly,  the  plaintiff  might  at  any  time  have 
had  an  action  to  abate  the  nuisance,  yet  he 
nevertheless  had  the  right  to  sue  at  any  time 
after  any  particular  damage  was  done  him 
for  the  amount  of  such  damage.  It  is  possi- 
ble, also,    that   the   plaintiff   might   hare 
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waived  his  right  at  any  time  to  consider  the 
obstruction  of  the  stream  as  a  nuisance,  and 
might  have  considered  it  as  giving  to  the  de- 
fendants a  permanent  right, — a  permanent 
easement  on  his  land, — and  might  then  have 
sued  the  railroad  company  for  the  permanent 
injury  to  his  land,  and  recovered  for  the  in- 
jury *  *  *  as  in  a  condemnation  pro- 
ceeding; but  he  was  not  bound  to  treat  the 
obstruction  sis  an  easement,  or  to  waive  his 
right  to  treat  it  as  a  nuisance."  As  to  tlie 
right  of  Ilardesty  to  recovery  if  the  defend- 
ant has  committed  the  wrongful  acts  com- 
plained of.  see  Akin  v.  Davis,  11  Kan.  580; 
Hendricks  v.  Johnson,  6  Port.  (Ala.)  472; 
Bigelow  v.  Newell,  10  Pick.  348-356;  Gary 
v.  Daniels,  8  Mete.  466;  Ten  Eyck  v.  Canal 
Co.,  18  N.  J.  Law,  200. 

The  law  as  declared  in  the  original  opinion 
filed  is  fully  affirmed;  but,  on  account  of  the 
allegations  in  the  petition  that,  as  an  action 
is  pending  by  Hardesty  to  abate  or  lower  the 
dam,  a  portion  of  the  language  in  the  origi- 
nal opinion  is  misleading,  and  therefore  must 
bequalifled  and  corrected.  The  district  coui-t, 
in  its  discretion,  will  have  ample  power  to  de- 
lay the  trial  of  this  case  until  the  injunction 
proceetlings  recited  in  the  petition  are  dis- 
posed of.  The  judgment  heretofore  rendered 
in  this  case  in  this  court  will  be  vacated,  and 
the  judgment  of  the  district  court  will  be  re- 
versed, and  cause  remanded  for  further  pro- 
ceedings.    All  the  justices  concurring. 


(43  Kan.  709) 

Bebgman  v. 


Bullitt  et  al. 


(Supreme  Court  of  Kansas.    May  10, 1890.) 
Tax-Sales— Vamditt— Redemption  Notice. 

1.  The  redemption  notice  required  to  be  given 
prior  to  the  execution  of  the  tax-deed,  and  the 
proof  of  publishing  and  posting  the  same,  should 
be  filed  and  preserved  In  the  olHce  of  the  county 
olerk;  and  a  copy  of  such  notice,  <^rtifled  to  by 
the  county  treasurer,  who  has  not  the  offloial  cus- 
tody of  the  same.  Is  not  receivable  in  evidence 
with  the  same  effect  as  the  original,  under  section 
872  of  the  Civil  Code. 

3.  Presumably,  public  officers  perform  their 
duties  as  the  law  requires ;  and  where  it  is  shown 
that  a  levy  for  taxes  was  made  by  the  board  of 
county  commissioners,  which  under  some  circum- 
stances would  be  legal,  and  under  others  would  be 
excessive  and  iUegnl,  it  will  be  presumed,  in  the 
absence  of  evidence  showing  the  existence  of  con- 
ditions that  would  make  It  excessive,  that  the 
board  acted  within  the  law  in  making  the  levy, 
and  that  It  is  legaL 

(iSl/lIa2>i(«  by  the  Court.) 

Error  from  district  court,  Butler  county; 
A.  L.  Redden,  Judge. 

Hallowell  &  Hume,  for  plaintiff  in  error. 
/.  F.  Daugherty,  for  defendant  in  error. 

JonNSTON,  J.  The  heirs  of  H.  M.  Bullitt, 
deceased,  instituted  an  action  in  ejectment 
against  George  W.  Bergman  to  recover  pos- 
session of  a  part  of  a  lot  in  Wichita.  In  an 
answer  and  cross-petition,  Bergman  denied 
the  plaintiffs'  right  of  recovery,  and  alleged 
title  in  himself,  which  he  asked  to  have  quiet- 


ed. The  cause  was  tried  by  the  coui-t  with- 
out the  intervention  of  a  jury,  and  a  judg- 
ment was  given  in  favor  of  the  plaintiffs, 
which  the  defendant  alleges  is  erroneous,  and 
should  be  reversed.  The  plaintiffs  below  re- 
lied on  a  title  derived  from  the  general  gov- 
ernment through  various  mesne  conveyances 
to  H.  M.  Bullitt,  deceiised,  and  to  support 
their  action  they  offered  in  evidence  duly-cer- 
tified copies  of  the  United  States  patent  and 
other  conveyances  in  the  chain  of  title. 
These  were  certified  to  be  correct  copies  of 
tlie  originals  that  were  recorded  in  the  office 
of  the  register  of  deeds.  It  is  contended  that 
there  was  error  in  the  admission  of  the  cop- 
ies, for  the  reason  that  sufficient  proof  had 
not  been  offered  of  the  loss  or  destruction  of 
the  originals  to  warrant  the  admission  of 
secondary  evidence  of  such  instruments. 
These  being  copies  of  instruments  authorized 
to  be  recorded  in  a  public  office,  an^  which 
were  recorded  In  the  office  of  the  register  of 
deeds,  were  admissible  in  evidence  upon 
proof  that  the  original  instruments  were  not 
in  the  possession  and  control  of  the  party 
desiring  to  use  the  same.  Proof  that  the 
originals  were  lost  or  destroyed  was  not  es- 
sential to  the  admission  of  the  copies.  Civil 
Code,  §  372:  Gen.  St.  1889,  par.  1136;  "VVill- 
iiims  v.  Hill,  16  Kan.  23;  Pfefferle  v.  State, 
39  Kan.  128,  17  Pac.  Rep.  828.  There  was 
evidence  tending  to  show  that  the  originals 
were  not  in  the  possession  or  under  the  con- 
trol of  the  plaintiffs,  and  it  showed  beyond 
controversy  that  they  were  not  under  the 
control  of  Julia  Bullitt,  one  of  the  plaintiffs. 
She  teslitied  that  she  and  her  mother  had  the 
custody  of  all  the  papers  of  her  deceased 
father.  Dr.  Bullitt,  and  that  the  instruments 
of  which  record  copies  were  offered  were  not 
among  his  papers  or  effects.  She  stated  that 
she  had  control  of  them  equally  with  her 
mother,  and  had  frequently  examined  them, 
but  that  the  originals  could  not  be  found; 
and,  further,  that  she  wiis  in  a  position  to 
know  that  the  other  plaintiffs  did  not  have 
them  in  their  control  or  possession.  There 
was  certainly  sufficient  proof  to  show  that 
the  originals  were  not  under  the  control  of 
this  plaintiff,  and  hence  they  were  ailmissi- 
ble  as  to  her.  Even  if  it  should  be  conceded 
that  no  sufficient  showing  had  been  made 
that  the  other  plaintiffs  did  not  have  the  con- 
trol of  the  Originals,  there  would  still  be  no 
available  error,  as  no  sufficiout  objection 
was  made  to  the  testimony,  nor  any  request 
to  limit  the  application  of  the  testimony  to 
the  party  for  whom  it  was  unquestionably 
competent.  It  has  been  decided  that  a  gen- 
eral objection  to  testimony,  as  to  one  of  sev- 
eral joint  parties,  bnt  not  as  to  another,  is 
not  sufficient.  Taylor  v.  Deverell,  ante,  628. 
Bergman  -claimed  title  under  a  tax-deed, 
which  was  assailed  by  the  opposing  parties 
upon  the  grounds— i''trst,  that  there  was  no 
sufficient  redemption  notice;  and,  second. 
that  the  levy  of  taxes  for  which  the  property 
in  dispute  was  sold,  was  in  excess  of  that  al- 
lowed by  law.    It  was  conceded  that  no  copy 
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of  any  reclem])tion  notice  for  the  property  in 
question  was  then  on  file  in  the  office  of  the 
coanty  clerk;  and,  for  the  purpose  of  allow- 
ing that  no  such  notice  was  given,  there  was 
ofrere<l  in  evidence  a  copy  of  a  redemption 
notice,  dated  November  21,  1876,  certified  to 
by  the  county  treasurer,  reciting  that  certain 
tracts  of  land  situated  in  Sedgwick  county, 
which  were  sold  in  May,  1874,  for  the  de- 
linquent taxes  and  charges  for  the  year  1873, 
would  be  conveyed  on  and  after  May  5, 1877, 
unless  previously  redeemed.  The  lot  in 
question  should  have  been  embraced  in  the 
notice  given  at  this  time,  but  it  did  not  ap- 
pear in  this  certifled  co^y.  There  was  no 
publisher's  affidavit  attached  to  the  certifled 
copy,  nor  any  statement  showing  that  it  had 
been  published.  The  notice  purports  to  have 
been  given  in  1876,  and  the  treasurer,  who 
was  in  office  in  October,  1887,  certifies  it  to 
be  a  true  and  correct  copy  of  a  list  and  notice 
which  was  then  in  his  office,  and  a  part  of  the 
files  thereof.  The  plaintiffs  below  produced 
a  witness,  whose  testimony  was  received 
over  the  objection  of  the  defendant,  who 
stated  that  he  had  examined  the  files  of  the 
'Wichita  Weekly  Eagle,  which  had  a  contract 
for  all  the  county  printing  for  the  year  1876, 
and  that  the  certified  copy  was  a  true  and  ex- 
act copy  of  a  notice  found  in  the  files  of  that 
'paper,  and  that  he  found  no  other  or  differ- 
ent redemption  notice  of  lands  for  tax-sales 
was  published  by  the  Wichita  Weekly  Eagle 
for  that  year;  and  he  further  gave  a  state- 
ment, made  by  one  of  the  publishers  to  the 
witness,  in  regard  to  why  a  part  of  the  affi- 
davit attached  to  the  notice  had  been  erased. 
Neither  the  certified  copy,  nor  the  testimony 
of  this  witness  in  relation  to  the  same,  was 
competent  evidence.  To  justify  the  admis- 
sion of  the  certified  copy  of  the  treasurer,  it 
is  contended  that,  as  the  statute  makes  it  his 
duty  to  give  the  notice,  it  is  also  his  duty  to 
keep  a  record  of  the  notice,  and  the  affidavits 
or  proof  that  such  notice  was  published  and 
posted;  and,  being  a  part  of  the  record  of  his 
office,  a  certified  copy  of  the  same  is  com- 
petent evidence,  under  the  provisions  of  sec- 
tion 872  of  the  Civil  Code.  If  the  law  re- 
quired a  notice  and  affidavit  to  be  deposited 
and  preserved  in  the  office  of  the  county 
treasurer,  their  contention  would  be  good. 
The  statute,  however,  provides  that  all  no- 
tices and  affidavits  with  reference  to  the  SiUe 
of  lands  for  taxes  shall  be  filed  by  the  county 
treasurer  in  the  office  of  the  county  clerk. 
Tax  Law,  §  121.  The  county  clerk  is  there- 
fore the  official  custodian  of  all  such  papers 
and  proofs,  and  certified  copies  of  the  same 
made  by  him  are  receivable  in  evidence.  The 
county  treasurer,  however,  not  having  the 
official  custody  of  these  records,  is  not  au- 
thorized to  certify,  and  the  copy  of  the  notice 
which  he  chanced  to  find  in  his  office,  and 
wliich  was  offered  in  evidence,  should  have 
been  rejected.  The  parties,  however,  are 
not  foreclosed  by  the  absence  of  such  record 
evidence  in  the  office  of  the  county  clerk. 
The  facts  with  reference  to  this  redemption 


notice  may  Im  obtained  from  the  files  of  the 
official  paper,  and  from  the  testimony  of  the 
publisher  of  the  same,  and  they  may  be 
shown  by  still  other  competent  evidence. 

To  establish  that  the  levy  made  by  the 
county  commissioners  for  the  year  1873  was 
excessive,  and  therefore  illegal,  the  plaintiffs 
below  offered  the  certifled  copy  of  the  pro- 
ceedings of  the  county  board,  showing  that  a 
county  levy  of  2  per  cent,  was  made  for  tlie 
yesxr  1873.  This  testimony,  standing  alone, 
Is  insufficient  to  overthrow  the  tax-deed.  On 
its  face,  the  deed  is  regular  and  valid,  and  it 
is  prima  facie  evidence  that  all  the  steps  and 
proceedings  necessary  to  its  validity  were  du- 
ly taken.  More  than  that,  it  will  always  be 
presumed,  in  the  absence  of  contrary  evi- 
dence, that  public  officers  have  performed 
their  duty  as  required  by  law.  If  the  board 
of  county  commissioners  could  not  in  any, 
event  have  legally  levied  2  per  cent,  for 
county  revenue,  the  proof  offered  might  be 
held  sufficient  to  overcome  the  prima  fade 
character  of  the  deed,  and  the  presumption 
mentioned  that  the  officers  duly  performed 
their  duty.  The  taxable  property  of  Sedg- 
wick county  was  less  than  $5,000,000,  and 
hence  the  board  could  not  levy  a  tax  for  the 
current  expenses  of  any  one  year  of  over  1 
per  cent,  on  the  dollar  of  such  valuation,  un- 
less by  a  direct  vote  of  the  electors  of  the 
county.  Gen;  St.  1868,  c.  25,  §  181.  The 
language  of  the  resolution  of  the  county 
commissioners  is:  "The  county  levy  of  tax- 
es for  the  year  A.  D.  1873  was  placed  at  2 
per  cent,  on  each  $1.00  valuation."  There 
is  nothing  in  this  resolution,  nor  in^  the  rec- 
ord, showing  that  the  board  had  not  been  au- 
thorized by  a  vote  of  the  electors  to  increase 
the  levy  for  county  purposes;  nor  is  there 
anything  to  show  that  the  levy  was  made  for 
the  current  expenses  of  the  year  1873  alone; 
nor  that  the  2  per  cent,  levy  did  not  include 
deficits  in  the  county  fund  for  preceding 
vears,  such  as  are  referred  to  in  Osborne  Co. 
v.  Blake,  19  Ean.  299.  The  plaintiifs  were 
assailing  the  validity  of  the  deed  on  the 
ground  that  the  property  was  sold  for  excess- 
ive taxes,  and  it  therefore  devolved  on  them 
to  prove  the  same.  The  proof  offered  by 
them  shows  a  levy  which,  under  some  cir- 
cumstances, would  be  legal,  and  under  others 
would  be  excessive  and  illegal;  and  now  they 
ask  the  court  to  place  such  a  construction  on 
the  resolution  as  would  make  the  levy  in- 
valid. In  construing  the  acts  of  public  offi- 
cers, we  must  give  force  to  the  presumption 
that  such  officers  do  their  duty,  and  act  with- 
in the  law;  and,  unless  the  acts  themselves 
precl  ude  a  favorable  construction ,  they  should 
be  so  construed  us  to  sustain  rather  than  to 
strike,  them  down.  If  the  conditions  under 
which  a  levy  of  2  per  cent,  might  be  made  do 
not  exist,  that  may  be  easily  shown,  but  the 
mere  proof  that  the  board  levied  2  per  cent, 
on  each  one  dollar  valuation  is  not  of  itself 
sufficient  to  establish  that  the  levy  was  illegal 
and  excessive.  The  errors  mentioned  compel 
a  reversal  of  the  judgment,  and  the  cause 
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will  therefore  be  remanded  to' the  district 
■!ourtfor  a  new  trial.  All  the  justices  concur- 
ring. 

(43  Kan.  746)  

Eabltwine  v.  Topeka,  S.  &.  W.  By.  Co. 

et  al. 
(Supreme  Court  of  Kansas.    May  10, 1890.) 

Trespass  by  Railway  Compast— Dbmorbbb — 
Review. 

1.  When  the  demurrer  to  a  petitioa  is  sus- 
tained, and  tbe  plaintiff  elects  to  stand  upon  his 
petition  and  the  facts  stated  therein,  and  judgment 
is  rendered  against  him  for  costs,  no  motion  for  a 
new  trial  is  necessary  to  have  the  question  of  the 
sufficiency  of  the  petition  reviewed  in  this  court. 

2.  Tbe  title  to  land  appropriated  by  a  railway 
company  under  the  provisions  of  article  9,  c.  23,  of 
the  Compiled  Laws'  of  1885,  remains  in  the  owner 
of  tbe  sou;  and  the  railway  company  has  the  right 
to  remove  only  so  much  thereof  as  may  be  neces- 
sary for  the  construction  and  repair  of  its  road. 

•   (SylUibus  by  Oreen,  C. 

Commissioners'  decision.  Error  from  dis- 
trict court,  Morris  county ;  M.  B.  Nicholson, 
Judge. 

B.  A.  Seaver,  W.  D,  Webb,  and  /.  K. 
Owens,  for  plaintiff  in  error.  Waggener, 
Martin  &•  Orr,  and  W.  A.  Johnson,  for  de- 
fendants in  error. 

Gbeen,  C.  Plaintiff  below  sued  the  de- 
fendants in  error,  in  the  district  court  of 
Morris  county,  for  trespass  alleged  to  have 
been  committed  upon  the  line  of  tlie  rigli't  of 
way  of  the  defendants,  and  on  tlie  land  of 
the  plaintiff.  Tlie  materiKl  allegations  of  the 
petition  are  that  the  defendants  own  and  op- 
erate a  line  of  railroad  from  Council  Grove, 
in  Morris  county,  to  Salina;  that  said  road 
was  built  in  1882  through  the  land  of  the 
plaintiff;  that  on  or  about  the  1st  of  April. 
1886,  and  at  divers  times  since,  along  and 
upon  the  right  of  way  of  said  railroad,  and 
on  plaintiff's  land,  the  defendants  dug  up 
and  moved  large  quantities  of  dirt  and  soil, 
and  then  and  there  dug.  blasted,  and  quarried 
large  quantities  of  stone, — 2,000  perch, — of 
the  value  of  $1,000,  and  took  and  carried  the 
same  away  and  from  said  land,  and  converted 
the  same  to  its  own  use.  The  claim  is  made 
that  the  defendants  are  liable  for  earth  and 
rock  taken  from  the  riglit  of  way  where  the 
defendants  have  constructed  a  railroad.  A 
demurrer  was  interposed  to  the  petition  in 
the  court  below,  wliicb  was  sustained,  and 
the  plaintiff  elected  to  stand  on  the  petition 
and  the  facts  stated  therein;  and  the  court 
gave  judgment  for  costs  against  the  plaintiff. 
No  motion  for  a  new  trial  was  made. 

1.  The  defendants  in  error  claim  that  the 
question  of  the  sufflciency  of  the  petition  can- 
not be  reviewed  here,  because  no  motion  for 
a  new  trial  was  made;  that  practically  there 
was  a  trial  as  upon  an  agreed  statement  of 
facts.  We  do  not  think  this  position  is  cor- 
rect. The  record  is  before  this  court,  and 
we  can  pass  upon  the  sulUciency  of  the  peti- 
tion just  as  well  as  though  a  motion  for  a 
new  trial  had  been  made;  and  we  do  not  see 
the  reason  or  object  of  a  motion  for  a  new 
trial  in  this  case.    But  one  question  was 


raised  by  the  demurrer.  The  court  decided 
that  question  on  the  petition  alone.  The 
plaintiff  elected  to  stand  upon  his  petition, 
and  the  facts  as  therein  stat'd;  and  thecourt 
gave  judgment,  accordingly,  against  him. 
This  was  a  final  determination  of  the  case. 
This  court  Iield  in  the  case  of  Coburn  ▼. 
Weed,  12  Kan.  182,  that  an  error  in  a  final 
judgment  of  the  district  court  was  reviewable 
in  this  court  although  no  motion  to  correct 
the  error  had  been  made  in  thatcourt.  Koehl- 
er  V.  Ball,  2  Kan.  160;  Lender  v.  Caldwell, 
4  Kan.  290.  We  thiuk  the  case  is  subject  to 
review  here. 

2.  Did  the  court  err  in  sustaininz  the  de- 
murrer to  plaintiff's  petition?  Whatever 
rights  the  defendants  below  had  upon  the 
land  of  tbe  plaintiff  on  the  right  of  way  were 
under  paragraphs  1390  and  1393  of  the  Gen- 
eral Statutes  of  1889,  which  provide:  "Any 
duly  chartered  and  organized  raU way  corpora- 
tion may  apply  to  the  board  of  county  com- 
missioners of  any  county  through  which  such 
coqwration  proposes  to  construct  its  road  to 
lay  off  'along  the  line  of  such  proposed  rail- 
road, as  located  by  such  company,  a  route  for 
such  proposed  railroad  not  exceeding  one 
hundt-ed  feet  in  width, — except,  for  the  pur- 
poses of  cuttings  and  embankments,  it  shall 
be  necessary  to  take  more,  for  the  proper 
construction  and  security  of  the  road, — 
through  as  much  of  said  county  as  maybe 
desired  by  such  company;  and  also  such  land 
as  may  be  deemed  necessary  for  side  tracks, 
depots,  and  workshops,  and  water  stations, 
materials  for  construction,  except  timber,  a 
right  of  way  over  adjacent  lands  sufllcient  to 
enable  such  company  to  construct  and  repair 
its  roads  and  stations,  and  a  right  to  conduct 
water  by  aqueducts,  and  a  right  of  making 
proper  drains.  If  such  company  shall  cause 
the  copy  of  the  report  so  certified  to  be.  within 
ten  days  after  such  certifying,  filed  and  re- 
corded in  the  office  of  the  register  of  deeds  for 
such  county,  it  shall  have  the  right  to  occupy 
the  land  so  embraced  within  such  route  for 
the  purposes  necessary  to  the  construction  and 
use  of  its  road;  and  to  such  portions  of  such 
road  over  which  a  railroad  shall  be  actually 
constructed  within  such  time  the  perpetual 
use  of  such  lands  shall  vest  in  such  company, 
its  successors  and  assigns;  for  the  use  of  the 
railroad,  as  soon  as  so  much  of  such  railroad 
shall  have  been  constructed  lit  for  use. "  It 
would  seem  from  this  authority  the  railway 
company  acquired  such  an  easement  with  llie 
right  of  way  as  would  give  it  thejise  of  such 
material  as  would  be  necessary  to  construct 
and  repair  its  road.  This  court  has  said  in 
the  case  of  Railway  Co.  v.  Allen,  22  Kan. 
285:  "An  easement  merely  gives  to  a  railroad 
company  a  right  of  way  in  the  land;  that  is, 
the  right  to  use  the  land  for  its  purposes. 
This  includes  the  right  to  employ  the  land 
taken  for  the  purposes  of  constructing,  main- 
taining, and  operating  a  railroad  thereon. 
Under  this  right  the  company  has  the  free 
and  perfect  use  of  the  surface  of  the  land  as 
far  as  necessary  for  all  its  purposes,  and  Uia 
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rlgbt  to  nse  as  mnch  above  and  below  the 
anrface  as  maj  be  needed."  The  doctrine 
has  been  stated  by  Rorer  in  his  work  on  Rail- 
roads, (page  325:)  "Though  a  railroad  com- 
pany may  acquire  no  interest  in  the  fee  of 
the  land  itself,  the  use  of  which  is  talcen  for 
a  right  of  way  for  its  railroad,  yet  it  acquires, 
with  the  right  of  way  or  easement,  the  right 
to  so  rnuch  of  the  earth,  gravel,  and  stone, 
trees  and  tlraber,witliln  their  lines  of  location, 
as  the  company  may  need  for  the  construction 
and  maintenance  of  their  road,  and  also  to 
be  used  in  carrying  from  point  to  point  to 
Bopply  deficiencies  and  diminish  excesses  of 
each  of  such  material  on  the  road."  Now, 
the  petition  in  this  case  nowhere  alleges  that 
the  material  the  defendants  were  charged 
with  removing  was  not  necessary  in  the  con- 
struction or  repair  of  the  road.  If  it  were 
necessary  for  the  railway  company  to  remove 
this  dirt  and  stone  in  t)ie  conslrnction  or  re> 
pair  of  its  road-bed,  we  do  not  think  it  would 
be  liable;  and,  inasmuch  as  the  petition  does 
not  allege  that  it  was  not  necessary,  we  think 
it  was def ecti ve,and  the dem u rrer  was  pioper- 
ly  sustained.  It  is  not  necessary  for  us  to  de- 
dde  whether  the  company  would  have  the 
right  to  remove  material  from  one  point  on 
its  right  of  way  to  another,  as  that  question 
is  not  properly  in  this  case.  The  demurrer, 
we  tliink,  was  properly  sustained;  and  we, 
therefore,  recommend  an  affirmance  of  the 
jndgment  of  the  court  below. 

Peh  Cttbtah.  It  is  m  ordered;  all  tbe 
Jostloes  concurring. 

(4S  Kan.  695)  ^^~~ 

SwsET  »t  al.  V.  Ward  «t  al. 

(Supreme  Court  of  Kansas.    May  10, 1890.) 

ArrmALr—Taa  of  Takino— Rbviiw. 

1.  Wbers  a  court  of  general  and  superior  jnris- 
dletion  has  jnrlsdlction  both  of  the  subject-matter 
of  tbe  aoUon  and  also  of  tbe  parties,  no  merely  Ir- 
MNrnlsr  or  erroneous  exercise  of  its  jnrisdiction 
wfll  render  its  final  judgment  void :  ana  held,  that 
tbe  judgmeot  of  the  lower  oonrt  in  tne  present  ease 
is  not  void. 

2.  After  s  trial  in  tbe  district  oonrt  and  jadg- 
»ent  in  favor  of  the  plainUfl,  tbe  plaintUTs  peu- 
tlon  should  be  construed  Uberally,  for  tbe  purpose 
of  holding  that  it  stated  facts  sufficient  to  oonstl- 
tnte  a  cause  of  action. 

S.  Where  a  motion  to  set  aside  and  vacate  a 
jndgment  Is  overruled  by  the  district  court,  and 
afterwards  tbe  case  Is  talun  to  the  supreme  court 
within  one  year  after  the  overruling  of  the  mo- 
tion, bat  not  within  one  year  after  &»  rendering 
ef  the  judgment,  the  supreme  court  may  oonaider 
tbe  ruling  of  the  district  court  upon  the  motion, 
but  not  its  rulings  with  reference  to  the  judgment, 
except  so  far  as  such  rulings  are  Involved  in  tbe 
mling  upon  the  motion. 
ISyllabus  by  the  Court.) 

Error  from  district  conrt.  Bice  county; 
Akskl  R.  Clark,  Judge. 

RossingUm,  Smith  <£  Dallat,  for  plaintiffs 
In  error.  M,  A.  Thompson  and  /.  H.  Bai- 
Iqr,  for  defendants  in  error. 

Valentink,  J.  This  was  an  action  brought 
Id  tbe  district  court  of  Rice  county  on  July 
8.  Iti86,  by  T.  J.Ward  and  James  Henderson 


against  Timothy  B.  Sweet  and  the  Kansas 
lioan  &  Trust  Company,  to  recover  the  penal- 
ty provided  for  by  section  8  of  the  act  relat- 
ing to  mortgRges,  Gen.  St.  1889,  par.  3892. 
On  July  24.  18b6,  the  defendants  answered, 
virtually  denying  and  disclaiming  having  any 
interest  in  the  mortgage,  and  alleging  that 
another  party  had.  On  July  27,  1886.  tlie 
plaintiffs  filed  a  motion  to  require  thedefeiid- 
ants  to  amend  their  answer  so  as  to  make  it 
more  specific  and  certain  in  a  certain  partic- 
ular. On  September  10,  1886,  this  niotion 
was  sustained  by  the  court,  and  the  defend- 
ants required  to  make  the  amendments  sug- 
gested by  the  plaintiffs,  on  or  before  Septem- 
ber 14,  1886.  This  order  was  not  entered 
upon  tlie  journal,  however,  until  February 
17,  1887,  when  it  was  entered  nunc  pro 
tuna,  and  the  required  amendment  to  the  an- 
swer was  never  made.  On  January  26, 1887, 
the  ca.se  was  regularly  called  for  trial.  The 
plaintiff  appeared,  but  the  defendants  did  not 
at  that  time  make  any  appearance.  A  trial 
was  had  before  the  court  without  a  jury,  and 
upon  such  trial  the  court  made  the  following 
special  findings  of  fact,  to-wit:  "The  court 
finds  that  the  plaintiffs  are  the  owners  of  tbe 
real  estate  in  the  petition  described,  to-wit. 
Lot  Ko.  three  of  block  No.  one.  in  the  orig- 
inal town  of  Lyons,  in  Rice  county,  state  of 
Kansas.  That  the  defendants  held  a  mort- 
gage on  said  real  estate  as  described  in  plain* 
tiffs'  petition,  made  by  W.  J.  Fuller  and 
Belle  C.  Fuller,  his  wife,  to  the  defendant 
Timothy  B.  Sweet,  dated  April  1,  1881,  for 
the  sum  of  seven  hundred  dollars,  and  that 
the  same  is  recorded  in  tbe  office  of  the  reg- 
ister of  deeds  of  Rice  county,  state  of  Kan- 
sas, on  pages  205,  206,  207,  208,  and  209  of 
volume  eight  of  records  of  mortgages,  and 
that  the  plaintiffs  had  fully  paid  said  mort- 
gage, principal  and  Interest,  and  had  duly  de- 
manded of  tbe  defendants  the  cancellation  of 
said  mortgage  before  the  commencement  of 
this  action,  and  that  the  defendants  had 
failed,  and  still  fall  and  refuse,  so  to  do.  and 
that  the  record  of  said  mortgage  still  remains 
uncanceled  of  record."  Upon  these  findings 
judgment  was  rendered  in  favor  of  the  plain- 
tiffs and  against  the  -  defendants,  as  prayed 
for  in  the  plaintiffs'  petition.  On  February 
1, 1887,  the  defendants  filed  amotion,  which, 
omitting  titleand  signature,  reads  as  follows: 
"Now  come  said  defendants.  Timothy  B. 
Sweet  and  the  Kansas  Loan  and  Trust  Com- 
pany, and  move  the  court  to  set  aside  the 
verdict  herein,  and  to  arrest  and  set  aside  the 
judgment,  because  the  said  petition  filed  by 
said  plaintiffs  in  this  canse  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
against  said  defendants.  Sweet  and  tbe  Kan- 
sas Loan  and  Trust  Company.  (2)  For  tbe 
reason  that  said  defendants  filed  a  disclaimer 
in  said  cause  of  any  mortgage  interest  in  this 
property,  and  no  evidence  was  introduced  on 
tbe  trial,  or  could  have  been  introduced,  show- 
ing that  they  were  mortgagees,  or  had  any  in- 
terest whatever  in  or  to  the  property  set 
forth  in  said  plaintiffs'  petition.  (8)  Because 
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the  said  plaintiffs  do  not  claim  or  allege  in 
their  petition  that  the  said  Timotliy  B.  Sweet 
or  the  Kansas  Loan  and  Trust  Company  luid 
any  sucli  mortgage  interest  or  estate  wliut- 
ever;  and  for  otiier  good  and  sutllcient  rea- 
sons said  defendants,  Timotliy  li.  Sweet  and 
the  Kansas  Loan  and  Trust  Company,  allege 
that  said  verdict  was  improperly  granted, 
and  judgment  improvidently  rendered  in  this 
cause. "  On  May  19,  1887,  this  motion  was 
heard  and  overruled  by  the  court,  and  on 
February  27,  1888,  the  defendants,  as  plain- 
tiffs in  error,  brought  the  case  to  this  court 
for  review,  making  the  plaintitTs  below  de- 
fendants in  error. 

For  the  purposes  of  this  case,  it  may  be  ad- 
mitted that  the  judgment  of  the  court  below 
was  erroneous  and  irregular,  and  that  it 
might  have  been  reversed,  vacated,  or  modi- 
fled  in  any  proper  proceeding  commenced  and 
prosecuted  within  proper  time;  but  no  such 
proceeding  was  commenced  or  prosecuted. 
No  motion  for  a  new  trial,  under  section  306 
of  the  Civil  Code,  was  ever  made.  No  pro- 
ceeding, under  section  668  of  the  Civil  Code, 
to  reverse,  vacate,  or  modify  the  judgment, 
or  any  order  in  the  case,  was  ever  instituted. 
No  proceeding,  even  under  section  575  of  the 
Civil  Code,  to  vacate  the  judgment,  for  the 
reason  tliat  it  was  an  absolutely  void  judg- 
ment, can  fairly  be  said  to  have  ever  been 
instituted;  and  no  proceeding  in  error,  under 
section  542  of  the  Civil  Code,  was,  at  any 
time  within  one  year  after  the  judgment  was 
rendered,  instituted  in  the  supreme  court,  as 
is  required  for  proceedings  in  error  in  the  su- 
preme court  under  section  556  of  the  Civil 
Code,  and  the  judgment  that  was  in  fact  ren- 
dered is  certainly  not  a  void  judgment.  The 
district  court  .bad  jurisdiction  both  of  the 
subject-matter  of  the  action  and  also  of  the 
parties,  and,  while  the  judgment  may  have 
been  erroneous  or  irregular,  yet  it  certainly 
was  not  and  is  not  void.  In  favor  of  courts 
of  general  and  superior  jurisdiction,  it  must 
always  be  presumed,  in  the  absence  of  any- 
thing to  the  contrary,  that  everything  that 
ought  to  have  been  done  was  not  only  done, 
but  rightly  done.  Mr.  Freeman,  in  his  work 
on  Judgments,  §  142,  says  that  "jurisdiction 
over  a  party  being  obtained,  continues  until 
judgment,  and  he  must  therefore  take  notice 
of  all  the  proceedings  until  that  time;"  and 
the  same  author,  in  section  135  of  the  same 
work,  says  that  "jurisdiction  being  obtained 
over  the  person  and  over  the  subject-matter, 
no  error  in  its  exercise  can  make  the  judg- 
ment void."  The  motion  flled  in  the  present 
case  by  the  defendants,  on  February  1, 1887, 
was  not  a  motion  for  a  new  trial,  nor  was 
it  tiled  within  time  for  that  purpose,  but,  at 
most,  it  can  be  considered  only  as  a  motion  to 
set  aside  or  vacate  a  judgment  claimed  to  be 
void.  It  seems  to  be  claimed  by  the  motion 
that  the  petition  of  the  plaintiffs  does  not 
state  facts  sufficient  to  constitute  a  Ciiuse  of 
action.  We  think  it  does,  at  least  if  liberal- 
ly construed,  and  it  must  be  so  construed 
after  trial  and  judgment.    What  was  defect- 


ively stated  in  the  petition,  if  anything  was 
so  stated,  must  be  construed  as  having  been 
made  good  by  the  evidence,  flnding,  and 
judgment.  It  must  be  considered  that  the 
evidence  cured  all  the  defects  of  the  petition, 
and  supplied  all  its  omissions.  The  petition, 
however,  stated  in  detail  that  the  plaintiffs 
were  the  owners  of  the  land;  that  the  mort- 
gage had  been  paid  to  the  Kansas  Loan  & 
Trust  Company;  that  such  company  had  full 
authority  to  receive  the  payment,  and  to  re- 
lease and  discharge  the  mortgage;  that  Sweet 
was  the  president  of  the  company,  and  was 
cognizant  of  and  responsible  for  the  action  of 
the  company,  and  that  his  interests  were 
identical  with  those  of  the  company;  that  the 
plaintiffs  demanded  of  the  defendants  that 
the  mortgage  should  be  discharged  of  record, 
but  that  they  refused  to  do  so.  The  defend- 
ants in  their  answer  deny  much  of  this,  and 
disclaim  having  any  interest  in  the  mortgage, 
but,  after  judgment,  these  denials  and  dis- 
claimers can  amount  to  nothing.  The  de- 
fendants brought  this  case  to  this  court  with- 
in less  than  one  year  after  their  motion  was 
overruled,  though  not  within  one  year  after 
the  judgment  was  rendered.  Ilence  we  can 
consider  the  ruling  of  the  court  below  upon 
the  motion,  but  not  its  rulings  with  refer- 
ence to' the  judgment,  except  so  far  as  such 
rulings  are  involved  In  the  ruling  upon  the 
motion.  We  do  not  think  that  the  court  be- 
low erred  in  overruling  the  motion.  The 
judgment  of  the  court  below  will  be  affirmed. 
All  the  justices  concurring. 


(43  Kan.  714) 
UnDEEWOOD  t).  S<X)TT. 
{Supreme  Court  of  Kansas.    May  10, 1890.) 
Phtsicians— License— Compensation— Pleadiso. 

1.  A  bill  of  particulars  for  medical  services, 
which  Bets  out  thu  items  of  each  visit,  and  a  gen- 
eral allegation  that  the  plaintiff  is  a  practicin|r 
physician  engaged  in  the  practice  of  medicine,  ana 
has  been  so  engaged  for  10  years  last  past,  is  snf- 
iicient. 

2.  Under  chapter  68  of  the  Session  Iaws  of 
1870,  an  act  to  protect  the  people  of  Kansas  from 
empiricism,  and  to  elevate  the  standing  of  the 
medical  profession,  it  is  unlawful  for  a  person  to 
furnish  medicine  as  a  practicing  physician  unless 
authorized  to  practice  medicine  in  accordance  with 
the  provisions  of  the  statute,  and  a  person  so  fur- 
nishing medicine  cannot  recover  in  a  civil  action 
for  medicine  so  prescribed  as  a  physician. 

{SvlUibM  by  Oreen,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Crawford  county;  Gkorge 
Chandler.  Judge. 

Van  Syckle  d-  Van  Syckle,  for  plaintiff  in 
error.  Fuller  &  Widby,  for  defendant  in 
error. 

Green,  C.  Thi.s  action  was  commenced 
in  October,  1886,  before  a  justice  of  the  peace 
of  Crawford  county,  by  the  plainti  IT  below, 
to  recover  $25.50  for  medical  services  and 
medicine  furnished.  The  bill  of  particulars 
alleged  that  the  plaintiff  was  a  regular  prac- 
ticing physician  engaged  in  the  practice  of 
medicine,  and  had  been  so  engaged  for  lU 
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years.  A  trial  was  had  before  the  justice  of 
the  pence,  and  the  case  was  appealed  to  the 
district  court,  where  a  general  demurrer  w^ 
interposed  to  the  bill  of  particulars,  which 
was  overruled  by  the  court,  and  excepted  to 
by  tlie  defendant.  The  case  was  afterwards 
tried  by  tlie  court  and  jury,  and  a  verdict 
rendered  for  the  sura  of  810.  A  motion  was 
made  for  a  new  trial,  which  was  overruled 
by  the  court  upon  the  plaintiff  consenting 
that  the  verdict  of  the  jury  should  be  re- 
mitted to  the  snm  of  six  dollars.  Judgment 
was  accordingly  entered  for  the  plaintiff  for 
six  dollars  and  costs.  The  plaintiff  in  error 
brings  the  case  here  for  review. 

The  Rrst  contention  of  the  plaintiff  in  error 
is  the  overruling  "of  his  demurrer  to  the  bill 
of  particulars  of  the  plaintiff,  claiming  that 
the  bill  of  particulars  alleged  only  10  years' 
practice  nt  the  time  of  tlie  filing  of  the  same, 
which  was  on  October  23,  1886,  while  the 
services  claimed  to  have  been  rendered  by 
the  plaintiff  for  the  defendant  were  rendered 
in  1883,  and  a  small  portion  in  1884;  that 
the  plaintiff's  pleading  showed  upon  its  face 
that  the  services  for  which  suit  was  brought 
were  rendered  in  violation  of  law.  It  does 
not  appear  from  the  record  that  any  question 
was  raised  in  the  justice's  court  as  to  the 
suflBciency  of  the  bill  of  particulars,  and  we 
are  inclined  to  tlie  opinion  that  it  stated  facts 
sufficient  to  entitle  the  plaintiff  to  recover. 
We  think,  under  the  rule  laid  down  by  this 
court  for  the  construction  of  pleadings  in  jus- 
tices' courts,  the  bill  of  particulars  was  good. 
Lobenstein  v.  McGraw,  11  Kan,  645;  Kaub 
V.  Mitchell,  12  Kan.  57;  Railway  Co.  v. 
Brown,  14  Kan.  560. 

We  pass  to  the  principitl  question  in  this 
case,  whether  the  plaintiff  was  entitled  to  re- 
cover anything  for  the  medicine  furnished. 
This  seems  to  be  the  vital  question  in  this 
case,  and  the  discussion  of  this  question  in- 
volves the  construction  of  the  statute  passed 
in  1870  to  prevent  empiricism,  which  pro- 
vides "that  it  shall  be  unlawful  for  any  per- 
son within  the  limits  of  the  state  of  Kansas; 
who  has  not  attended  two  full  courses  of  in- 
struction, and  graduated  in  some  respectable 
school  of  medicine,  either  of  the  United  States 
or  of  some  foreign  country,  or  who  cannot 
produce  a  certificate  of  qualification  from 
some  state  or  county  medical  society,  and  is 
not  a  person  of  good  moral  character,  to- 
practice  medicine,  in  any  of  its  departments, 
for  reward  or  compensation,  for  any  sick  per- 
son within  the  state  of  Kansas:  provided, 
tliat  in  all  cases,  when  any  person  has  been 
continuously  engaged  in  the  practice  of  med- 
icine for  a  period  of  ten  years  or  more,  he 
shall  be  considered  to  have  complied  with  the 
provisions  of  this  act,  and  that,  where  per- 
sons have  been  in  continuous  practice  of 
medicine  for  five  years  or  more,  they  shall  be 
allowed  two  years  in  which  to  comply  with 
such  provisions."  Gen.  St.  1889,  par.  2450. 
The  fact  that  the  trial  court  required  the 
plaintiff  below  to  remit  a  part  of  the  verdict 
of  the  jury  was  evidently  done  upon  the 


theory  that  the  plaintiff  was  only  entitled  to 
recover  for  the  medicine  furnished,  and  upon 
this  theory  the  court  instructed  the  jury:  "I 
may  say  to  you,  if  you  find  from  the  evidence 
that  the  plaintiff  in  this  action  wsis  not  en- 
titled to  practice  medicine,  and  that  he  has 
offered  evidence  for  the  purpose  of  showing 
that  one-third  of  his  bill,  to  which  your  a£ 
tention  has  been  directed,  was  for  medicine, 
exclusive  of  the  two-thirds  for  his  services, 
then  he  may  recover  for  the  medicine,  al- 
though you  find  he  should  not  recover  for  his 
services."  Was  this  error?  Was  the  fur- 
nishing of  medicine  alone  the  practice  of 
medicine  in  any  of  its  departments,  within 
the  meaning  of  the  statute  cited  above?  The 
charge  is  made  in  the  account,  which  is  a 
part  of  the  plaintiff's  bill  of  particulars,  "for 
visit  and  mileage."  and  also,  upon  two  dif- 
ferent occasions,  for  medicine  alone;  and  the 
evidence  shows  that  about  one-third  of  the 
charge  was  for  medicine  which  the  plaintiff 
below  had  actually  furnished.  Can  the  plain- 
tiff recover  for  tlie  medicine  alone,  haying 
furnished  it  as  an  attending  physician?  The 
statute  in  question  forbids  any  one  from 
practicing  medicine  for  reward  or  compensa- 
tion without  having  the  qualifications  pre- 
scrit)ed  therein.  .The  object  of  this  law, 
doubtless,  was  to  prevent  unauthorized  and 
unqualified  persons  from  practicing  medicine 
in  any  of  its  branches.  The  right  to  practice 
the  calling'  of  a  physician  is  by  this  statute 
taken  from  certain  unqualified  persons,  and 
the  statute  should  not  be  so  construed  as  to 
give  a  person  the  privilege  of  exercising  a 
right  which  is  in  violation  of  any  of  its  pro- 
visions. To  hold  that  a  person  who  furnished 
medicine  as  a  physician  could  recover  com- 
pensation for  the  medicine  so  furnished  or 
prescribed  would,  in  our  judgment,  render 
the  statute  nugatory;  and  any  unauthorized 
person  might  prescribe  for  a  patient,  and 
simply  charge  for  his  medicine,  and  thus  de- 
feat the  very  object  of  the  law.  The  practice 
of  medicine  may  be  said  to  consist  in  three 
things:  First,  in  judging  the  nature,  char- 
acter, and  symptoms  of  the  disease;  second, 
in  determining  the  proper  remedy  for  the 
disease;  third,  in  giving  or  prescribing  the 
application  of  the  remedy  to  the  disease.  If 
the  person  who  makes  a  diagnosis  of  a  case 
also  gives  the  medicine  to  the  patient,  he  is, 
in  our  judgment,  practicing  medicine,  within 
the  provisions  of  the  statute  in  question ;  and 
if  unauthorized  to  practice,  or  if  acting  in 
violation  of  the  provisions  of  the  statute,  he 
is  not  entitled  to  compensation  for  the  med- 
icine which  he  furnishes  at  the  time  as  a 
physician.  And  the  instructions  of  the  court 
which  said  to  the  jury  that  the  plaintiff  be- 
low would  recover  for  the  medicine  furnished, 
though  he  might  not  have  been  entitled  to 
practice  medicine,  was  erroneous;  and  for 
this  reason  the  judgment  of  the  court  below 
should  be  reversed.  As  this  construction  of 
the  law  is  decisive  of  this  case,  it  is  unneces- 
sary to  consider  the  other  erroi-s  assigned  by 
counsel  in  their  brief.    We  therefore  recom>, 
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mend  that  the  Judgment  of  the  court  below 
be  reversed,  and  the  oaase  remanded  for  a 
Bew  trial. 

Feb  CimiAM.    It  is  bo  ordered;  all  the 
JoBtlces  concurring. 


(43  Kan. 


MiU£  0.  Mills. 


{Supreme  Court  of  Kemsaa.    May  10, 1890.) 

Vbndob  JlItd  Vindek— Aotioh  vob  Prick— Lim- 
itation. 

1.  As  the  conflict  In  the  testimony  has  been 
settled  by  the  jury,  the  approval  of  the  verdict  by 
the  district  court  ends  the  controversy  on  the 
facts. 

S.  Where  a  cause  of  action  upon  an  agreement 
does  not  accrue  until  after  the  death  of  one  of  the 
parties,  the  statute  of  Umitations  will  not  begin  to 
run  on  the  claim  of  the  estate  of  the  deceased  up- 
on such  agreement  until  an  administrator  or  exec- 
utor authorized  to  collect  or  enforce  the  payment 
of  the  claim  has  been  appointed.  Carney  t. 
Havens,  88  Kan.  88. 
(.Syllabiu  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
J.  T.  Herbick,  Judge. 

Murray  <£  Slltott,  for  plaintiff  in  error. 
Tom  George  and  Charles  WillaU,  for  defend* 
ant  in  error. 

Johnston,  J.  This  is  an  action  brought 
by  Lydia  R.  Mills,  as  administratrix  of  tlie 
estate  of  Thomas  C  Mills,  deceased,  against 
Robert  Mills,  for  the  recovery  of  a  part  of 
the  purchase  price  of  40  acres  of  land  situate 
in  Cowley  county.  On  August  8,  1883, 
Thomas  G.  Mills,  who  was  then  living,  and 
Lydia  B.  Mills,  his  wife,  executed  a  deed 
conveying  the  land  to  Robert  Mills,  the  ex- 
pressed consideration  being  $500;  but  it  was 
sold  subject  to  a  mortgage  thereon  given  to 
secure  the  sum  of  $425,  with  interest  on  the 
amount  for  about  a  year  at  the  rate  of  8  per 
cent,  per  annum.  The  real  controversy  be- 
tween the  parties  is  in  regard  to  the  amount 
of  consideration  that  was  to  be  paid  for  the 
land.  The  deed  was  executed  shortly  before 
the  death  of  Thomas  C.  Mills,  and  during 
bis  last  sickness,  and  when  executed  was 
placed  in  the  hands  of  a  third  person  to  be 
effective  in  ease  Thomas  died;  but  in  case  of 
his  recovery  it  was  to  be  returned  to  the 
grantors. 

Robert  Mills  claims  that,  in  addition  to  as- 
suming the  mortgage  debt,  he  only  was  to 
pay  the  physician's  charges  for  attending  on 
Thodaas,  and  his  funeral  expenses,  which 
amounted  to  about  $145.  On  the  other  side 
it  is  claimed  that  Robert  Mills  was  to  assume 
the  mortgage,  and  in  addition  pay  the  sum 
of  $500,  less  tlie  physician's  and  funeral  ex- 
penses, which  was  the  consideration  stated 
ui  the  deed.  The  expenses  of  the  last  siclc- 
ness  and  death  of  Thomas  C.  Mills  were  paid 
by  Robert  Mills  shortly  after  the  death  oc- 
curred; and  the  deed  which  liad  been  placed 
in  the  hands  of  a  third  party  prior  to  the 
death  was  obtained  by  Robert  Mills,  and 
placed  on  record.  There  is  a  sharp  conllict 
in  the  testimony  of  the  parties  in  regard  to 


the  consideration  agreed  to  be  paid  fnr  the 
land,  but  the  jury  has  settled  this  conllict  by 
the  award  of  a  verdict  in  favor  of  L^dia  B. 
Mills  for  $397.71.  This  result,  having  been 
approved  by  the  district  court,  cannot  be  right- 
ly interfered  with  by  this  court,  and  must  end 
the  controversy  on  the  facts. 

The  plaintiff  in  error  attempts  to  raise  a 
question  under  the  evidence  as  to  the  deliv- 
ery of  the  deed,  but  this  is  wholly  incou- 
Bistent  with  his  own  testimony  and  conduct. 
All  the  parties  proceeded  in  the  court  below 
upon  the  theory  that  the  deed  had  been  duly 
and  legally  delivered,  and  that  the  only  ques- 
tion in  dispute  was  the  amount  of  the  con- 
sideration to  be  paid.  The  plaintiff  in  error 
obtained  the  deed  from  the  depositary,  placed 
it  on  record,  and  under  that  claims  title  to 
tiie  land.  There  is  testimony  tending  to 
show  a  valid  delivery,  and  hence  there  ia 
nothing  substantial  in  this  objection. 

The  point  that  the  claim  was  barred  by  the 
stiitiite  of  limitations  must  also  be  overruled. 
While  tlie  deed  was  executed,  in  1888,  it  was 
placed  in  the  hands  of  the  depositary,  and 
was  not  to  be  effectual  if  Thomas  C.  Mills  re- 
covered from  his  sickness;  and  therefore  the 
consideration  was  not  due  until  after  his 
death,  nor  could  any  cause  of  action  accrue 
until  administration  on  bis  estate  was  taken 
out,  which  was  not  done  until  March  23, 
1885.  The  action  was  brought  February  7, 
1887,  and  hence  the  claim  was  not  barred. 
Carney  v.  Havens,  23  Kan.  82;  Civil  Code. 
§  18.  The  judgment  of  the  district  court 
will  be  affirmed.  Ail  the  Justices  conoor- 
Ting. 

"^~~"  («  Kan.  7W) 

Gbat  e.  CiTT  OF  Emporia  «t  at, 

{Supreme  Court  of  Karua*.   May  10, 1800.) 

Appcai^-Kbbobs  rot  Apfarbnt  ox  Rbcokd— 

lNSTRnOTIO»S. 

L  Where  instructions  are  requested  upon  Um 
part  of  the  plaintiff,  and  it  appears  from  the  record 
that  the  court  below  instructed  the  jury  in  the  gen- 
eral charge,  upon  the  iaaues  made  by  the  pleadings, 
and  the  evidence  is  not  brought  up  in  the  record, 
this  court  cannot  say  it  was  material  error,  upon 
the  part  of  the  trial  court,  to  refuse  certain  special 
Instructions  asked  for  by  the  plaintiff. 

3.  Where  the  testimony  Is  not  preserved,  this 
court  cannot  say  that  it  was  error  for  the  trial 
court  to  refuse  to  permit  the  plaintlif  to  read  oai^ 
tain  sections  of  an  ordinance  to  the  jury. 
{Syllabui  by  Oreen,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Lyon  county;  CnABLBs  B. 
Graves,  Judge. 

Kdloyg  &  Sedtftotck,  for  plaintiff  in  error. 
/.  Jay  Btusk  and  B.  W.  Cunningham,  for 
defendants  in  error. 

Green,  C.  William  A.  Gray  sned  the  eity 
of  Emporia  and  H.  G.  Bonham  for  an  injury 
received  on  the  28tb  of  April.  1886,  while 
standing  on  the  sidewalk  in  front  of  a  store, 
on  one  of  the  principal  streets  of  the  city,  by 
the  falling  of  a  sign  owned  by  the  defendant 
Bonham,  which  had  been  suspended  over  the 
sidewalk.    Negligence  was  alle^ged  upoa  tbs 
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part  of  the  city  and  Bont)au.  The  city  an- 
swered by  a  general  denial,  and  lliat  it  had 
no  knowledge  that  the  sign  was  unsafe;  and, 
further,  that  the  falling  of  the  sign  was 
caused  by  an  extraordinary  wind-storm. 
The  defendant  Bonham  tiled  a  general  de- 
nial. Trial  was  had,  and  a  verdict  rendered 
for  both  defendants,  and  the  plaintiff  brings 
the  case  here  for  review.  The  contention  of 
the  plaintiff  is  that  the  court  refused  to  give 
certain  instructions  requested  by  the  plain- 
tiff, with  reference  to  the  liability  of  the  city 
as  well  as  Bonhaiu;  and,  further,  that  the 
court  refused  to  permit  the  plaintiff  to  read 
in  evidence  certain  sections  of  an  ordinance 
of  the  cit^  of  Emporia.  The  evidence  is  not 
preserved  in  the  record.  The  statement  of 
the  case  made  is  that  evidence  was  offered 
upon  the  part  of  the  plaintiff  to  prove  the 
allegations  of  his  petition;  and  that  the  de- 
fendants upon  the  trial  introduced  evidence 
tending  to  rebut  the  evidence  introduced  by 
the  plaintiff,  and  tending  to  prove  that  the 
city  had  no  knowledge  or  notice  that  the  sign 
in  question  whs  in  any  wise  unsafe,  and  also 
tending  to  prove  that  the  falling  of  the  sign 
was  caused  by  an  extraordinary  wind-storm, 
against  which  no  sign  could  have  stood  or  re- 
mained in  place.  The  instructions  requested 
are  preserved,  as  well  as  the  instructions 
given  by  the  court. 

The  first  instruction  asked  by  the  plaintiff, 
and  which  was  refused  by  the  court,  reads: 
"•If  the  jury  believe  ifrom  the  evidence  that 
the  sign  in  question  was  in  a  dangerous  and 
unsafe  condition  at  the  time  of  the  accident, 
and  had  been  in  such  condition  for  several 
months  prior  thereto,  and  that  such  condition 
could  have  been  ascertained  by  a  reasonable 
examination  and  inspection  thereof,  and  that 
no  inspection  or  examination  thereof  had  been 
made  by  the  city  marshal  or  street  commis- 
sioner or  other  officer  or  agent  of  the  city, 
then,  and  in  such  a  case,  the  city  was  guilty  of 
negligence  in  permitting  it  to  so  remain  sus- 
pended over  the  sidewalk  in  such  unsafe  and 
dangerous  condition."  We  are  inclined  to 
the  opinion  that  this  states  the  rule  too 
strongly  against  the  city.  The  adoption  of 
this  principle  would  make  it  the  duty  of  the 
officers  of  the  city  to  make  an  inspection  of 
all  signs  In  the  city,  to  see  whether  they  were 
securely  fastened  or  not;  and  if  no  examina- 
tion was  made,  and  a  party  was  injured,  the 
city  would  be  chargeable  with  negligence. 
Before  tlie  court  would  be  warranted  in  giv- 
ing such  an  instruction,  it  should  first  appear 
that  the  placing  of  the  sign  in  position  over 
the  sidewalk  was  authorized  by  the  city.  We 
cannot  say  that  it  was  error  for  the  court  to 
refuse  the  instruction,  for  the  reason  that  we 
do  not  know  that  it  was  applicable  to  the 
evidence  as  presented  to  the  jury. 

The  next  error  complained  of  was  in  re- 
fusing to  give  the  following  instruction: 
"Cities,  having  the  powers  ordinarily  con- 
ferred upon  them  respecting  streets  and  side- 
walks within  their  limits,  owe  to  the  public 
the  duty  of  keeping  them  in  a  safe  condition 
v.2Si'.no.l5— 60 


for  use.  in  the  usual  mode,  of  travelers,  and 
are  liable  in  a  civil  action  for  injuries  result- 
ing from  the  neglect  to  perform  this  duty." 
While  this  general  statement  of  the  duty  of 
the  'city  may  be  correct  in  the  abstract,  we 
think  the  court,  in  the  second  instruction 
given,  stated  the  law  as  fully  as  embodied  in 
the  instruction  requested  by  the  plaintiff, 
and  may  have  been  more  applicable  to  the 
fact  as  presented  to  the  jury.  That  instruc- 
tion is  as  follows:  "It  is  the  duty  of  every 
city  of  the  second  class,  and  of  the  city  of 
Emporia,  to  use  ordinary  care  to  prevent  the 
construction  or  maintenance  of  signs  which 
overhang  the  sidewalks,  unless  the  same  are 
constructed  and  suspended  with  ordinary  care 
and  skiU,  considering  the  dangers  of  such 
structures  to  the  public  who  travel  thereunder 
upon  the  sidewalks.  A  failure  of  the  city  to 
exercise  this  degree  of  diligence  and  care 
would  be  such  negligence  as  would  make 
tliem  liable  for  damages  which  might  result 
therefrom."  We  cannot  see  why  this  does 
not  state  the  law  as  correctly  as  the  instruc- 
tion requested  by  the  plaintiiT,  and  the  court 
was  under  no  obligations  to  repeat  an  instruc- 
tion applicable  to  any  given  phase  of  the 
case.    Deitz  v.  Regnier,  27  Kan.  96. 

The  next  error  complained  of  is  In  tlie  re- 
fusal of  tbecourt  below  togive  the  following 
instruction:  "If  the  jury  believe  from  the 
evidence  that  the  sign  in  question  was  in  a 
dangerous  and  unsafe  condition  at  the  time 
of  the  accident,  and  bad  been  in  such  condi- 
tion for  several  months  prior  thereto,  and 
that  such  condition  could  have  been  ascer- 
tained by  a  reasonable  examination  and  in- 
spection thereof,  and  that  no  inspection  or 
examination  thereof  had  been  made  by  the 
city  marshal  or  street  commissioner  or  other 
officer  or  Hgent  of  the  city,  then,  and  in  such 
case,  the  city  was  guilty  of  negligence  in  per- 
mitting it  to  80  remain  suspended  over  the 
sidewalk  in  such  unsafe  and  dangerous  con- 
dition. "  Again,  we  think  that  the  court  ful- 
ly instructed  upon  this  feature  of  the  case  in 
the  eighth  instruction  given,  in  which  the 
court  said  to  the  jury:  "If  you  believe  from 
the  evidence  that  the  sign  in  question  was  in 
a  dangerous  and  unsafe  condition  at  the  time 
of  and  previous  to  the  injury  complained  of, 
and  had  been  in  such  condition  for  several 
months  prior  thereto,  and  that  such  danger- 
ous condition  was  such  as  would  be  apparent 
upon  an  ordinary  examination  and  inspection 
thereof,  then  it  was  the  duty  of  the  city  to 
have  known  of  such  condition,  and  it  is 
chargeable  with  negligence  in  permitting  it 
to  remain  where  it  was  in  such  unsafe  condi- 
tion, the  same  as  if  the  city  or  its  officers  liad 
actual  knowledge  of  such  condition."  The 
Courtis  under  no  obligations  to  give  special 
instructions  in  the  language  asked  for.  Deitz 
V.  Regnier,  supra. 

We  pass  to  the  last  complaint  made  by  the 
plaintiff  in  error,  and  that  is  in  the  refusal  of 
the  court  to  permit  the  plaintiff  to  read  sec- 
tions 1  and  6  of  one  of  the  ordinances  of  the 
city.    The  record  discloses  the  fact  that  the 
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court  did  permit  the  reading  of  section  seven 
of  an  ordinance  witti  reference  to  signs. 
That  portion  of  section  6  wliicli  is  complained 
of  maizes  it  a  misdemeanor  for  "any  person 
to  suspend  any  obstruction  over  or  across  any 
sidewalk  or  thoroughfare,  so  as  in  any  man- 
ner to  interfere  with  the  free  passage  over 
the  same. "  There  is  no  evidence  to  show 
whether  this  ordinance  was  passed  before  or 
after  the  erection  of  this  sign.  The  section 
admitted  referred  to  signs.  These  sections 
referreti  to  other  obstructions.  To  have 
made  these  sections  competent,  the  evidence 
sliould  have  shown  that  this  sign  in  question 
was  an  obstruction,  and  there  is  nothing  in 
the  record  to  show  that  fact.  It  would  hard- 
ly be  safe  to  assume  that  this  sign  was  an  ol>- 
struction  upon  the  sidewalk.  Sections  1  and 
6  referred  to  other  things  than  signs  as  ob- 
structions, and  we  see  no  error  in  tlie  court 
refusing  to  permit  the  reading  of  these  sec- 
tions. 

We  have  carefully  examined  the  record  In 
this  case,  the  instructions  asked  by  the  plain- 
tiff  and  refused  l)y  the  court,  and  the  instruc- 
tions given  by  the  court,'  and  see  no  error  in 
the  record  as  presented  to  us.  The  evidence 
not  being  preserved,  we  assume  that  tlie  in- 
structions that  the  court  did  give  were  appli- 
cable to  the  issues  joined  and  to  tlie  evidence 
as  introduced  at  the  trial  of  the  case.  There 
being  no  error  apparent  in  the  record,  we 
recommend  that  the  judgment  of  the  court 
below  be  affirmed. 

Per  Curiam.  It  is  so  ordered.  Horton, 
C  J.,  and  Johnston,  J.,  concurring. 

Valentine,  J.  I  concur  in  the  decision 
in  this  case,  but  not  wishing  to  be  misunder- 
stood, I  would  say  that  as  the  absolute  title 
to  all  the  streets  of  cities  in  the  state  of  Kan- 
sas is  in  the  public,  and  no  title  to  such  streets 
is  in  the  abutting  lot  ownera,  and  as  streets 
are  dedicated  or  created  by  condemnation 
proceedings  to  be  used  only  as  streets,  I  do 
not  think  that  any  city  has  the  legal  right  or 
power  to  grant  to  any  person  any  privilege 
to  use  the  streets  for  any  purpose  except  as 
streets;  that  is  to  use  them  only  for  the  pur- 
pose of  travel  and  transportation  and  matters 
incident  thereto,  including  all  the  ordinary 
modes  of  travel  and  transportation,  ordinary 
railways,  street  rail  ways,  water,  gas,  electric- 
ity, and  perhaps  some  other  things. 


(M  Kan.  12) 

Caldwell  v.  Miller  et  al. 
(Supreme  Court  of  Kansas.  May  10, 1890.) 
Public  Lajids — Patent — Illeqituiatb  Childbbn. 
1.  Where  a  party  entitled  to  the  benefits  of  the 
pre-emption  laws  of  the  United  States  malces  a 
pre-emption  filing  in  this  state,  but  dies  before 
consummating  his  claim,  and  bis  Eidministra tor  files 
the  necessary  papers  to  complete  the  same,  aud 
upon  paymentfor  the  land  obtains  from  the  United 
States  a  patent  granting  the  land  unto  the  "heirs 
of  the  deceased  pre-emptor, "  the  word  "heirs"  in 
the  patent  is  to  be  construed  with  reference  to  the 
laws  of  this  state:  and  whoever,  under  the  laws 
of  this  state,  would  have  inherited  from  the  do- 


ceased  pre-emptor,  are  the  persons  to  whose  benefit 
the  land  granted  by  the  patent  inures. 

2.  Under  the  statutes  of  Kansas,  ille^timate 
children  inherit  from  the  father,  the  same  as  the 
lesitimate  children,  when  such  illegitimate  chil- 
dren have  been  generally  and  notoriously  recog- 
nized by  him  as  bis  own. 

3.  On  the  10th  of  July,  1871,  T.  made  a  pre- 
emption settlement  upon  a  quarter  section  of  land 
in  Reno  county.  He  died  before  consummating  his 
claim  to  the  pre-emption.  The  administrator  of 
his  estate  completed  the  pre-emption,  and  on  the 
20th  of  April,  1874,  obtained  a  patent  from  thy 
United  States  to  the  land.  The  patent  grantea 
unto  the  said  heirs  of  T.,  deceased,  (the  dead  pre- 
emptor,)  and  to  their  heirs,  the  tract  pre-empted. 
T.,  at  the  time  of  his  death,  had  living  a  legitimate 
child,  and  also  illogitlmate  children  whom  he  had 

fenerally  and  notoriously  recognized  as  his  own. 
fefd,  that  the  word  "  heirs  "  in  the  patent  included 
the  illegitimate  children  as  well  as  the  legitimate 
child. 

(SyUabus  by  the  Court.) 

Error  from  district  court,  Reno  county; 
L.  HouK,  .Judge. 

On  the  30th  day  of  June,  1885,  John  Cald- 
well brought  his  action  to  have  his  title  es- 
tablished to,  and  to  recover  ^lossession  of,  the 
N.  E.  J  of  section  12,  township  28  S.,  range 
6  W.,  in  Reno  county.  On  January  24, 1887, 
the  case  was  submitted  to  the  court:  a  jury 
being  waived.  The  court  was  requested  by 
both  parties  to  And  separately  the  facts  and 
law.  After  hearing  all  the  testimony  the 
court  took  the  case  under  advisement  until 
the  6th  of  April,  1887.  At  that  time  the 
court  made  and  filed  the  following  findings 
of  fact: 

"  First.  That  on  January  1 ,  1809,one  Robert 
Titus,  mentioned  in  plaintiff's  petition,  was 
lawfully  married  at  Sudbury,  in  Rutland 
county,  Vt.,  to  one  Phcebe  Thomas,  and  that 
in  October,  A.  D.  1810,  there  was  born  as  the 
issue  of  that  marriage  a  son,  Alden  Wheeler 
Titus,  who  was  the  only  issue  of  that  mar- 
riage. Seeond.  That,  after  the  birth  of  said 
son,  Alden  Wheeler  Titus,  the  said  Rol)ert 
Titus  abandoned  his  said  wife  and  son,  and 
went  into  the  war  of  1812,  and  never  lived 
with  them  anymore.  Third.  That  said  Rob- 
ert Titus  went  from  said  war  to  East  Rloom- 
fleld,  in  Ontario  county,  in  the  state  of  New 
York,  and  on  July  14,  A.  D.  1818.  without 
having  l>een  divorced  from  said  Phcebe,  mar- 
ried Miriam  Lee,  by  whom  he  had  five  chil- 
dren thereafter  born,  viz. :  Benjamin ;  Ason; 
Betsey,  a  daughter;  Rachel,  a  daughter;  De- 
light, a  daughter;  Lois,  a  daughter.  Fourth. 
That  said  Robert  Titus  thereafter,  about  the 
year  A.  D.  1832,  removed  from  Ontario 
county,  N.  Y.,  to  Lenox,  Macomb  county, 
Mich.  Fifth.  That  defendant  Lois  Miller 'is 
the  wife  of  the  defendant  D.  B.  Miller,  and 
is  the  youngest  daughter  of  said  Robert  Titus 
and  Miriam  Lee.  ^ixth.  That  said  Robert 
Titus,  in  the  year  A.  D.  1850,  came  to  live 
with  said  D.  B.  Miller  and  Lois  Miller,  his 
wife,  and  continued  to  live  with  them  from 
that  date  until  his  death,  in  1871.  Seventh. 
That  said  D.  B.  Miller  and  his  wife,  Lois, 
and  said  Rol)ert  Titus,  came  to  Reno  county, 
Kan.,  from  Will  county,  in  the  State  of  Illi- 
nois, and  settled  there,  in  the  year  A.  D.  1871. 
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Eighth.  That  said  Robert  Titus,  on  July  10, 
1871,  made  a  pre-emption  settlement  upon 
the  land  in  controversy  in  this  suit,  viz., 
K.  E.  \  section  12,  township  23,  range  6 
west,  Reno  county,  Kan.,  and  thereafter,  on 
Septembers,  1871,  died,  not  having  completed 
his  pre-emption  as  required  by  act  of  congre.ss 
of  March  3, 1843,  (section  2269,  Rev.  St.  U.S. 
1878.)  Ninth.  Said  Robert  Titus  died  in- 
testate and  utterly  without  any  money  or 
property  whatever.  Upon  his  death  said 
D.  B.  Miller  was  by  the  probate  court  of 
Reno  county,  Kan.,  appointed  administrator 
of  said  Robert  Titus,  deceased,  and  with  his 
own  money  caused  said  pre-emption  to  be 
completed,  paying  the  double  minimum  price 
for  said  land  to  the  government,  viz.,  $400. 
This  was  done  in  the  year  1871.  Tenth. 
That,  on  the  completing  of  said  pre-emption 
by  said  D.  B.  idiller  as  administnitor, 'a 
patent  for  said  land  was  issued  by  the  United 
States  under  and  in  accordance  with  section 
2269,  Rev.  St.  U.  S.,  a  copy  of  which  is  here- 
unto annexed,  marked  ■  Exhibit  A,'  an(l  made 
a  part  of  these  tindings.  Eleventh.  That 
said  Robert  Titus  died  in  Reno  county,  Kan., 
intestate,  on  September  8,  1871.  Ttoelfth. 
That  said  Miriam  Lee  died  intestate  in  the 
year  A.  D.  1853.  Thirteenth.  That  his  said 
wife,  Fhcebe  Thomas  Titus,  died  in  Rutland 
county,  Vt.,  in  the  year  A.  D.  1860.  Four- 
teenth. Tliat  said  Alden  W.  Titus,  son  of 
Robert  and  Phcebe  Titus,  died  in  Charlestown, 
Mass.,  in  the  year  A.  D.  1876,  intestate, 
leaving  heirs.  Fifteenth.  That  said  defend- 
ant S.  B.  Miller  has  purchased  from  said 
beira  of  Alden  W.  Titus,  and,  under  proper 
conveyances  from  them,  is  the  owner  of,  all 
the  rights,  title,  and  interest  in  said  land 
which  inured  to  the  said  Alden  W.  Titus' 
benefit  as  the  heir  of  said  Robert  Titus  un- 
der said  patent.  Sixteenth.  That  plaintiff 
has  conveyances  from  the  following  aforesaid 
named  children  of  said  Robert  Titus  and 
Miriam  Lee,  viz..  Delight,  intermarried  with 
one  Caldwell,  the  father  of  plaintiS,  and 
Rachel,  intermarried  with  Crandall,  convey- 
ing to  him  whatever  title  they  had  in  said 
land  in  controversy.  Seeenteenth.  That  said 
Betsey,  intermarried   with    Nathan   Hicks, 

died,  to-wit,  on  the  day  of , 

and  left  her  surviving,  and  who  are  still  liv- 
ing, Nathan  Hicks,  her  husband,  her  son, 
Volney  Hicks,  her  daughter  Melissa  West, 
her  daughter  Ada  Wade,  and  her  daughter 
Arabel  Snyder.  Eighteenth.  That  said  plain- 
ti(I  has  procured  and  has  from  said  Volney, 
Melissa,  Ada,  Arabel,  deeds  of  conveyance, 
conveying  to  him  all  their  several  interests 
in  the  land  in  controversy,  and  from  James 
ami  Joseph  Miller.  Nineteenth.  Said  D.  B. 
Miller  has  procured  from  said  Nathan  Hicks, 
and  has  a  deed  of  conveyance  conveying  to 
him,  all  the  right,  title,  and  Interest  which 
said  Nathan  Hicks  had  in  said  premises  as 
the  surviving  husband  of  said  daughter 
Betsey.  Twentieth.  That  said  Benjamin 
Titus  died  in  the  year  A.  D.  1852,  and  left 
his   widow,   who  is  still  living,  and  three 


daughters,  two  of  whom  are  still  living. 
The  other  daughter,  Elmira,  marrieil  Amos 
Miller,  and  had  seven  children.  Said  Elmira 
died  in  the  year  A.  D.  1885,  leaving,  surviv- 
ing her,  her  said  husband  and  the  said 
seven  children,  all  of  whom  are  still  living. 
Ttoenty-ftrst.  That  the  said  defendant  D.  B. 
Miller  has  proper  conveyance  of  the  land 
in  controversy  from  said  Amos  Milier,  and 
from  three  of  the  said  sons  of  Elmira,  viz., 
William  conveying  to  him  all  the  right,  title, 
and  interest  in  said  land  of  which  they  were 
respectfully  entitled  to  as  heirs  of  said. 
Benjamin  Titus,  deceased.  Twenty-second. 
That  said  children  of  Rol)ert  Titus  and  Miriam 
I>ee  were  notoriously  recognized  by  Robert 
Titus  as  his  own,  and  no  question  ever  rai.sed 
as  to  their  legitimacy  until  in  this  suit. 
Twenty-third.  Plaintiff  demanded  to  be  let 
into  possession  March  4,  1885.  Twenty- 
fourth.  If  the  Miriam  Lee  children  of  Robert. 
Titus  are  heirs  within  the  meaning  of  the  act 
of  cohgress,(section2269.  Rev.  St.U.  S.  1878,). 
then  the  plaintiff  is  entitled  to  receive  an  un- 
divided 13-28  of  the  said  land,  and  damages 
for  its  detention  since  that  t;me  at  the  rate  of 
*41.67  per  year. 

"The  said  D.  B.  Miller  claims  all  of  the  said 
land  under  the  said  act  of  congress,  and  un- 
der the  said  conveyances  of  said  legitimate- 
heirs  of  said  Robert  Titus  to  him ;  and,  if  le- 
gitimate children  only  are  heirs  under  said 
act  of  congress,  then  said  defendants  are  en- 
titled to  recover." 

Exhibit  A.  "The  United  States  of  Amer- 
ica.  to  all  to  whom  these  presents  shall 
come,  greeting:  Certificate  No.  593.  Where- 
as, D.  B.  Miller,  administrator  for  the  heirs 
of  Robert  Titus,  deceased,  of  Reno  county, 
Kansas,  has  deposited  in  the  general  land-of- 
fice of  the  United  States  a  certificate  of  the 
register  of  the  land-office  at  Wichita,  Kansas, 
whereby  it  appears  that  full  payment  has  been 
made  by  the  said  D.  B.  Miller,  administrator, 
according  to  the  provisions  of  the  act  of  con- 
gress of  the  24th  day  of  April,  1820,  entitled 
'An  act  making  further  provisions  for  the  sale 
of  the  public  lands '  for  the  north-east  quarter 
of  section  twelve,  township  twenty-three, 
range  six  west,  in  the  district  of  hinds  subject 
to  sale  at  Wichita,Kansas,containing  one  hun- 
dred and  sixty  acres  according  to  the  oQicial 
plat  of  the  survey  of  the  said  lands  returned 
to  the  general  land-otHce  by  the  surveyor 
general,  which  said  tract  has  been  purchased 
by  the  said  D.  B.  Miller,  administrator: 
Now  know  ye  that  the  United  States  of 
America,  in  consideration  of  the  premises,, 
and  in  conformity  with  the  several  acts  of 
congress  in  such  cases  made  and  provided, 
have  given  and  granted,  and  by  these  presents 
do  give  and  grant,  unto  the  said  heirs  of 
Robert  Titus,  deceased,  and  to  their  heirs, 
the  above  tract  above  described,  to  have  and 
to  hold  the  same,  together  with  all  the  rights, 
privileges,  immunities,  and  appurtenances.of 
whatsoever  nature  thereunto  belonging,  unto 
the  said  heirs  uf  Robert  Titus,  deceased, and  to 
their  heirs  andassigns  forever.    In  testimony 
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whereof,  I,  Ulysses  S.  Grant,  president  of  the 
United  States  of  America,  have  caused  the 
letters  to  be  made  patent  and  the  seal  of  the 
general  land-oliice  to  be  hereunto  affixed. 
Given  under  my  hand,  at  tlie  city  of  Wash- 
ington, the  20th  day  of  April,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
seventy-four,  and  of  the  Independence  of  the 
United  States  the  ninety- eighth.  By  the 
President.  U.  S.  Grant,  by  A.  William- 
son, Secretary.  L.  K.  Lippencott,  Re- 
corder of  the  General  Laud-Office.  Recorded 
in  volume  I,  page  386.  [Seal.]  General 
Land-OfflceU.  S." 

And  thereon  the  court  made  the  following 
conclusion  of  law:  "From  the  foregoing 
findings  of  fact,  the  court  finds  for  the  de- 
fendants, to  all  of  which  plaintiff  excepts." 
The  court  then  rendered  judgment  for  D.  B. 
Miller,  adjudging  him  the  owner  in  fee-simple 
of  the  :tf.  E.  4  of  section  12.  township  23  S., 
range  6.  in  Reno  county,  and  entitled  to  the 
lawful  possession  of  the  same,  and  further 
rendered  judgment  that  be  and  L.  B.  Miller 
were  in  the  lawful  possession  of  the  property 
at  the  commencement  of  the  action.  The 
plaintiff  filed  a  motion  for  a  new  trial,  which 
was  overruled.  He  excepted,  and  brings  the 
case  to  this  court. 

Brown  (£•  Kline,  for  plaintiff  in  error. 
Vandeveer  <t  Martin  and  A.  Qillett,  for  de- 
fendants in  error. 

HoRTON,  C.  J.,  {after  stating  the  facts  as 
above.)  On  the  10th  day  of  July,  1871,  Rob- 
eit  Titus  made  a  pre-emption  settlement  up- 
on the  land  in  controversy,  being  -a  quarter 
section  of  land  In  Reno  county,  in  this  state. 
He  died  before  consummating  his  claim  of 
pre-emption.  After  his  death.  D.  B.  Miller, 
administrator  of  his  estate,  filed  the  neces- 
sary papers  to  complete  the  pre-emption,  pay- 
ing the  price  thereof,  $400,  from  his  own 
money  to  the  United  States.  On  the  20th 
day  of  April,  1874,  a  patent  to  the  land  was 
issued  by  tlie  United  States.  The  patent, 
among  other  things,  recited  that  "The  United 
States  of  America,  in  consideration  of  the 
premises,  and  in  conformity  with  the  several 
acts  of  congress  in  such  cases  made  and  pro- 
vided, have  given  and  granted,  and  by  these 
presents  do  give  and  grant,  unto  the  said 
heirs  of  Kol>ert  Titus,  deceased,  and  to  their 
heirs,  the  above  tract  described,  to  have  and 
to  hold  the  same,  together  with  all  the  rights, 
privileges,  immunities,  and  appurtenances  of 
whatsoever  nature  thereunto  belonging,  unto 
the  said  heirs  of  Robert  Titus,  deceased,  and 
to  their  heirs  and  assigns  forever. "  Robert 
Titus,  who  made  the  pre-emption  settlement, 
was  married  to  Phoebe  Thomas,  in  Vermont, 
in  18U9.  The  only  issue  of  this  marriage 
was  Alden  VV.  Titus,  born  in  Octol)er,  1810. 
After  the  birth  of  his  son,  Robert  Titus 
abandoned  both  his  wife  and  child.  With- 
out having  a  divorce,  be  had  a  marriage  cer- 
emony performed  between  him  and  Miriam 
Lee,  in  the  state  of  New  York,  on  July  14, 
1818.    By  Miriam  Lee  he  had  five  children. 


The  youngest  was  the  daughter  Lois.  Lois 
married  D.  B.  Miller,  one  of  the  defendants. 
In  1871,  D.  B.  MiUer.  his  wife,  and  Robert 
Titus  came  to  this  state  from  Illinois,  and 
settled  in  Reno  county.  Soon  after  Titus 
pre-empted  the  land  now  claimed  by  Miller. 
Miriam  Lee  died  in  1853.  Mrs.  Phcebe  T. 
Titus  died  in  Vermont  in  1860.  Alden  W. 
Titus,  the  son  by  Mrs.  Phoebe  T.  Titus,  died 
in  1876,  intestate,  leaving  heirs.  D.  B.  Mil- 
ler purchased  from  the  heirs  of  Alden  W. 
Titus,  deceased,  all  their  right  Hnd  title  to  the 
land  in  dispute,  and  claims  the  fee-simple 
title  thereof,  by  conveyances  from  them,  :is 
the  only  heirs  of  Robert  Titus,  deceased. 
John  Caidwell,  the  plaintiff,  is  a  son  of  De- 
light, a  daughter  of  Robert  Titus  by  Miriam 
I«e,  and  claims  a  portion  of  the  land  from 
her  and  through  conveyances  from  several 
of  the  children  and  heirs  of  the  children  of 
Miriam  Lee. 

The  pivotal  question  is  the  interpretation 
of  section  2269,  Rev.  St.  U.  S.  1878.  This 
question  is  one  which  may  ultimately  be  de- 
cided by  the  supreme  court  of  the  United 
States.  Therefore  the  final  decision  does  not 
rest  with  us.  The  section  reads:  "Where  a 
party  entitled  to  claim  the  benefits  of  the 
pre-emption  laws  dies  before  consummating 
his  claim,  by  filing  in  due  time  all  the  papers 
essential  to  the  establishment  of  the  same,  it 
shall  be  competent  for  the  executor  or  admin- 
istrator of  the  estate  of  snch  party,  or  one  of 
the  heirs,  to  file  the  necessary  papers  to  com- 
plete the  same;  but  the  entry  in  such  cases 
shall  be  made  in  favor  of  the  heirs  of  the  de- 
ceased pre-emptor,  and  a  patent  thereon  shiUl 
cause  the  title  to  inure  to  such  heirs  as  if 
their  names  had  been  specially  mentioned. " 
The  plaintiff  contends  that  the  wonls  "the 
heirs  of  the  deceased  pre-emptor"  include  le- 
gitimate and  illegitimate  children,  if  the  ille- 
gitimate children  were  generally  and  noto- 
riously recognized  by  Robert  Titus  in  his  life- 
time as  his  own.  Under  this  rule  the  heirs 
of  Alden  W.  Tltns,  deceased,  and  the  chil- 
dren of  Miriam  Lee,  or  their  heirs,  are  all 
heirs  of  Robert  Titus,  deceased.  This  would 
give  John  Caldwell  an  undivided  13-28  of  the 
land,  and  damages  for  its  detention.  On  the 
other  hand,  the  defendants  claim  the  word 
"heirs"  must  be  determined  by  the  common 
law  of  England.  Therefore,  it  is  contended 
by  them  that  the  heirs  of  Alden  W.  Titus. 
deceased,  had  the  sole  right  to  the  land  prior 
to  their  conveyances  to  D.  B.  MiUer.  Thi« 
would  give  all  the  land  to  Miller. 

In  interpreting  the  United  States  statutes, 
the  question  is  not  what  congress  has  the 
power  to  do,  but  what  congress  has  actually 
done.  Congress  has  not  defined  the  term 
"heirs."  The  land  is  situate  iu  this  state. 
Robert  Titos  died  in  this  state.  Therefore, 
to  determine  who  are  meant  by  the  words  in 
the  patent,  "heirs  of  Robert  Titus,  deceased," 
we  think,  we  must  look  to  the  statutes  of 
this  state.  "It  seems  to  us  scarcely  necessarv 
to  say  that  this  is  purely  a  question  of  stat- 
utory law."    McKinney  v.  Stewart,  5  Kan. 
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391.  An  heir  is  one  who  bj  statate  is  capa- 
ble of  inheriting  from  another,  or  one  who 
succeeds  to  t)ie  estate  of  a  deceased.  Id.; 
Delashmutt  v.'  Parrent.  40  Kan.  641, 20  Pac. 
Rep.  504.  In  the  act  concerning  descents 
and  distributions  are  the  following  provis- 
ions, which  are  now  in  fdrce,  and  were  also 
in  force  at  and  before  the  death  of  Robert 
Titus:  "Sec.  22.  Illegitimate  children  in- 
herit from  the  mother,  and  the  mother  from 
the  children.  Sec.  23.  They  shall  also  inherit 
from  the  father  whenever  they  have  been 
recognized  by  him  as  his  children;  but  such 
recognition  must  have  been  general  and  no- 
torious, or  else  in  writing."  Chapter  33, 
Gen.  St.  1889,  pp.  780-787.  Under  this  stat- 
ute, as  the  children  of  Miriam  Lee  were  gen- 
erally and  notoriously  recognized  by  Robert 
Titus  as  his  own,  they  inherited  from  their 
father  with  Alden  W.  Titus,  the  legiti- 
mate  child.  The  conclusion  of  law  of  the 
district  court  in  favor  of  the  defendants  is 
therefore  erroneous.  That  the  statute  of 
this  state  must  determine  who  are  heirs  is  in 
accord  with  the  prior  decisions  of  this  court. 
In  Brown  v.  Belmarde,  3  Kan.  41,  the  sylla- 
bus reads:  "Prior  tc  the  treaty  of  June  3, 
1825,  with  the  Kansas  Indians,  they  had  the 
•Indian  title,' ^.e.,  a  life  intert-st.  in  the  usu- 
fruct of  a  body  of  land  in  eastern  Kansas, 
including  that  in  controversy;  the  United 
iJtateB  holding  the  ultimate  title,  charged 
with  the  interest  of  the  Indian  nation,  so 
long  as  they  should  remain  a  nation.  This 
Indian  title  was  by  the  sixth  article  of  that 
treaty  vested  in  certain  individuals," — that 
to  the  land  in  question  in  Lavonture.  From 
the  death  of  liavonture,  in  1847  or  '48,  to 
the  passage  of  Act  Cong.  May  26,  1860, 
the  whole  title  to  the  land  in  question  was 
in  the  government,  and  that  act  operated  as 
an  original  grant  to  certain  reservees,  and 
the  "heirs  of  deceased  reservees"  mentioned 
therein.  "  'Heirs  of  deceased  reservees,'  used 
therein,  is  desoriptio  persona,  and  is  to  be 
construed  with  reference  to,  and  determined 
by,  the  law  at  the  time  the  estate  passed;  and 
whoever,  under  the  law  of  this  state,  would 
have  inherited  had  L.  died  May  26,  1860, 
[the  date  of  the  approval  of  the  act  of  con- 
gress,] are  the  persons  to  whose  benefit  the 
frant  inured."  In  Clark  v.  Lord,  20  Kan. 
90,  it  is  said:  "The  patent  was  not  issued 
to  Eleanor  Richardson,  but  to  *the  heirs  of 
Eliza  Richardson;'  and  said  Eleanor  Rich- 
ardson obtained  her  interest,  not  as  an  allot- 
tee, nor  as  the  patentee,  but  by  virtue  of  the 
laws  of  the  state  of  Elansas,  which  author- 
ized her,  as  an  heirof  Eliza  Richardson,  to  in- 
herit the  estate  of  her  sister.  If  Eliza  had 
lived,  the  lands  would  have  been  allotted  and 
patented  tu  her.  After  her  death  they  were 
patented  to  her  heirs,  without  naming  them, 
and  the  law  of  the  state  determined  who 
these  were.  Eleanor  simply  inherited  the 
lands  granted  to  Eliza  during  her  life,  and 
the  patent  is  evidence  of  the  partition  of  the 
lands,  and  the  division  made  in  pursuance  of 
the  treaty.    The  death  of  Eliza  Richardson 


did  not  change  the  terms  and  conditions  of 
the  treaty,  nor  annul  the  grant  to  her;  but, 
as  the  patent  could  not  issue  to  a  dead  per- 
son, it  was  necessarily  issued  to  the  heirs  of 
Eliza.  But  such  heirs  were  not  controlled 
by  the  restrictions  applicable  to  the  allottees 
and  patentees.  If  the  patent  had  been  issued 
to  Eliza  in  her  life-time,  her  death  would 
have  abrogated  the  restrictions  on  the  aliena- 
tion of  the  land;  and,  having  been  issued  after 
her  decease,  it  placed  the  heirs  in  the  same 
condition,  as  to  their  rights  in  the  property, 
as  if  issued  before."  See,  also,  Cutting  v. 
Cutting,  6  Sawy.  396-406.  6  Fed.  Rep.  259; 
21  Myer's  Fed.  Dec.  370,  371.  399;  Lamb  v. 
Starr,  1  DeaJy,  358. 

Defendants  cite  McCool  v.  Smith,  1  Black, 
459.  We  do  not  think  that  decision  is  au- 
thority for  them.  "Next  of  kin"  is  con- 
strued in  that  case  by  the  common-law  defi- 
nition, for  the  reason  that  the  common  law 
of  England  was  in  force,  by  express  statute, 
in  the  state  of  Illinois,  at  the  death  of  the 
party  referred  to  in  the  opinion.  If  we  were 
required  to  go  outside  of  the  statutes  of  this 
state,  and  to  the  common  law  of  England,  to 
determine  what  is  mean  by  the  term  "heirs," 
we  would  have  insuperable  difiicalties  to  en- 
counter. If  we  are  not  to  construe  "heirs" 
in  this  case  by  the  statute  of  this  stiite,  it  is 
impossible  to  determine,  as  congress  has  not 
adopted  the  common  law  of  England,  what 
^>art  or  portion  of  the  common  law  of  that 
country  is  applicable.  Among  the  canons 
of  descent,  as  enumerated  by  Blackstone,  are 
two  which  are  wholly  inapplicable  to  this 
country,  and  which  could  never  have  been 
within  the  intention  of  congress  to  apply  in 
this  state,  or  any  other  state  of  the  Union. 
One  of  these  common-law  canons  is  "that, 
where  there  are  two  or  more  males  in  equal 
degree,  the  eldest  only  shall  inherit,  but  the 
feraules  all  together.  As,  if  a  man  hath  two 
sons,  Matthew  and  Gilbert,  and  two  daugh- 
ters, Margaret  and  Charlotte,  and  dies,  Mat- 
thew, his  eldest  son,  shall  alone  succeed  to 
his  estate,  in  exclusion  of  Gilbert,  the  second 
son,  and  tioth  the  daughters;  but,  if  both  the 
sons  die  without  issue  before  the  father,  the 
daughters,  Margaret  and  Charlotte,  shall 
both  inherit  the  estate  as  coparceners."  The 
other  canon  is  "that  the  male  issue  shall  be 
admitted  before  the  female.  Thus,  sons  shall 
be  admitted  before  daughters;  or,  as  our 
male  law-givers  have  somewhat  uncomplai- 
santly  expressed  it,  the  worthiest  of  blood  shall 
be  preferred.  As,  if  John  Stiles  hath  two 
sons,  Matthew  and  Gilbert,  and  two  daugh- 
ters, Margaret  and  Charlutte,  an(l  dies,  first 
Matthew,  and,  in  case  of  his  death  without 
issue,  then  Gilbert,  shall  be  admitted  to  the 
succession,  in  preference  to  both  the  daugh- 
ters."   2  Wend.  Bl.  Comm.  212,  213. 

We  do  not  think  it  necessary  to  comment 
upon  the  attempted  removal  of  this  case  to 
the  United  States  circuit  court.  After  the 
application  for  removal  was  denied  by  the 
district  court,  the  parties  filed  new  pleadings 
and  entered  into  various  stipulations,  and 


Digitized  by 


Google 


950 


PACIFIC  REPOETER,  Vol.  23. 


(Ean. 


wholly  disregarded  any  attempted  removal. 
The  judgment  of  the  district  court  must  be 
reversed,  and  the  cause  remanded,  with  di- 
rection to  the  court  below  to  enter  judgment 
upon  the  findings  of  fact  in  favor  of  John 
Caldwell,  and  against  the  defendants,  for 
the  undivided  13-28  of  the  land,  and  dam- 
ages for  its  detention  from  March  4,  1885,  at 
the  rate  of  S41.67  per  year.  All  the  justices 
concurring. 


(44  Kan.  32) 

Missouri  Pag.  Ry.  Co.  v.  City  Of  Wyan- 
dotte ei  al. 
(Supreme  Court  of  Kansas.    May  10, 1890.) 
HcNiciPAL  Ordixances— Validity— McLTiFAW- 
onsxEss. 

1.  Section  9  of  the  act  to  incorporate  cities  of 
the  second  class,  providing  "that  no  ordinance 
shall  contain  more  than  one  subject,  which  shall 
be  clearly  expressed  in  its  title, "  Is  mandatory 
upon  the  city  council.  The  case  of  Stebbins  v. 
Mayer,  38  Kan.  573, 16  Pac.  Rep.  745,  cited  and  fol- 
lowed. 

2.  An  ordinance  of  a  city  of  the  second  class, 
the  title  to  which  clearly  indicates  and  the  ordi- 
nance actually  contains  two  separate  and  distinct 
subjects,  having  no  necessary  connection  with 
each  other,  is  void  in  toto  from  that  fact,  and  with- 
out reference  to  any  other  or  further  questions. 

3.  When  it  manifestly  appears,  both  from  the 
title  and  body  of  such  an  ordinance,  that  it  con- 
tains two  separate,  independent,  and  distinct  sub- 
jects of  legislation,  this  court  will  not  inquire 
whether  one  is  without  and  the  other  within  the 
power  of  the  city  council,  nor  will  it  investigate 
whether  or  not  one  subject  was  used  to  induce  the 
passage  of  the  other,  but  it  will  give  to  section  9 
of  the  act,  to  incorporate  cities  of  the  second  class, 
its  clearly  expressed  meaning,  that  no  city  ordi- 
nance shall  contain  more  than  one  subject,  and,  if 
it  does,  it  violates  this  provision,  and  is  void  for 
that  reason  alone. 

(SylUibus  by  Simpson,  C.) 

Comniissionrrs'  decision.  Error  from  dis- 
trict court,  Wyandotte  connty;  O.  L.  Miller, 
Judge. 

Waggener,  Martin  d;  Orr,  for  plaintiff  in 
error.   W.  8.  Carroll,  for  defendant  in  error. 

Simpson,  C.  The  Missouri  Pacific  Rail- 
way Company  commenced  this  action  in  the 
district  court  of  Wyandotte  county,  to  re- 
strain the  public  authorities  of  the  city  of 
Wyandotte  from  the  collection  of  taxes  lev- 
ied upon  a  certain  tract  of  land  owned  by  the 
railway  company  that  it  is  claimed  is  not 
within  the  limits  of  the  city.  In  the  year 
1885  the  mayor  and  council  of  the  city  of 
Wyandotte,  on  the  theory  that  this  land  was 
within  its  corporate  limits,  levied  thereon 
certain  city  taxes,  as  follows:  General  reve- 
nue fund,  0140;  general  improvement  tax, 
$45;  bond  interest  tax,  $84;  bond  sinking 
fund  tax,  $28.  During  this  .same  year  spe- 
cial assessment  to  build  sidewalks  was  made 
amounting  to  $341.  The  railway  compiiny 
paid  the  other  taxes  assessed  against  this 
land,  and  in  due  time  commenced  this  action. 
The  tract  of  land  so  assessed  contains  about 
48.93  acres.  It  lies  east  of  the  Wyandotte 
town-site  with  its  additions,  and  west  of  the 
Kansas  river.  It  is  commonly  known  as  the 
"Cypress  Yards."     On  May  16,  1881,  an  or- 


dinance was  passed  by  the  mayor  and  coan- 
cil  of  Wyandotte,  then  a  city  of  the  second 
class,  extending  the  city  limits  so  as  to  em- 
brace the  Cypress  Yards  and  some  other  out- 
lying territory.  The  validity  of  this  ordi- 
nance is  the  controlling  question  in  the  case. 
If  that  is  valid,  the  judgment  below  refusing 
to  restrain  the  collection  of  taxes  is  right; 
but,  if  the  ordinance  is  not  valid,  then  the 
Cypress  Yards  were  not  subject  to  this  taxa- 
tion for  the  year  1885. 

The  ordinance  is  as  follows:  "An  ordi- 
nance extending  the  limits  of  the  cily  of  Wy- 
andotte, Kansas,  and  appropriating  funds  to 
aid  in  building  Itiverview  bridge.  Be  it  or- 
dained by  the  mayor  and  councilmen  of  the 
city  of  Wyandotte:  Section  1.  On  account 
of  the  benefits  to  be  derived  by  extending  the 
limits  of  the  city  of  Wyandotte,  Kansas,  it  is 
hereby  declared  necessary  and  expetlient  to  ex- 
tend the  limits  of  the  city,  and  annex  the  fol- 
lowing territory,  under  the  rights  and  privi- 
leges guarantied  to  cities  of  tlie  second  class 
by  the  laws  of  the  state  of  Kansas,  approved 
March  13. 1872,  regarding  annexation :  Com- 
mencing at  a  point  in  Sumraunduwot  street. 
Wyandotte  county,  Kansas',  where  the  same 
is  intersected  by  the  section  line  running 
north  and  south  between  section  9  and  lU,  in 
township  11,  range  25:  thence  due  south,  to 
the  south-west  corner  of  the  north-west  quar- 
ter of  section  15,  township  II,  range  25; 
thence  easterly,  along  the  north  line  of  Kan- 
sas avenue,  in  Armstrong,  to  a  point  due 
south  of  the  east  line  of  Highland  Park  addi- 
tion to  the  village  of  Armstrong;  thence  due 
north,  to  and  along  the  east  line  of  said 
Highland  Park  addition,  to  the  north-east 
corner  of  said  addition;  thence  due  east,  to 
the  east  line  of  the  right  of  way  of  the  Union 
Pacific  Railway,  Kansas  Division;  thence 
south,  along  the  east  side  of  the  right  of  way 
of  the  Union  Pacific  Railway,  Kansas  Divis- 
ion, to  the  quarter  section  line  running  east 
and  west  to  the  center  of  section  15.  town- 
ship 11,  range  25;  thence  east,  on  said  quar- 
ter section  line,  to  the  center  of  the  Kansas 
river;  thence  northerly,  along  the  center  of 
said  river,  to  a  point  due  east  of  the  present 
ea.st  line  of  the  southern  limits  of  Summun- 
duwot'street;  thence  along  the  southern  line 
of  said  street  to  the  point  of  beginning. 
Sec.  2.  That  the  sum  of  three  thousand  dol- 
lars ($3,000)  is  hereby  appropriated  to  aid  in 
building  the  Itiverview  bridge,  said  money 
to  be  issued  in  orders,  bonds,  or  either,  and 
to  be  deposited  with  the  mayor  of  said  city, 
to  be  paid  out  only  upon  the  completion  of 
said  bridge,  when  accepted  by  the  city  en- 
gineer. Sec.  3.  This  ordinance  shall  take  ef- 
fect and  be  in  force  from  and  alter  its  pub- 
lication in  the  Kawsmouth  Pilot.  Passed  in 
council  May  16th,  1881.  A  true  copy.  Ed. 
N.  Saoer,  City  Clerk.  Approved  Mav  16th, 
1881.     R.  E.  Cable.  Mayor." 

The  trial  court  found  as  conclusions  of 
law:  "(1)  The  ordinance  mentioned,  so  far 
as  it  relates  to  the  extension  of  the  city  lim- 
its, ia  legal,  valid,  and  binding,  but  is  void 
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as  to  that  portion  in  which  an  attempt  is 
made  to  appropriate  $3,000  to  the  building  of 
the  Riverview  bridge.  The  council  might 
legally  pass  the  first  part  of  the  ordinance, 
and  extend  the  city  limits,  but  it  had  no 
power  to  appropriate  that  amount  of  money 
by  ordinance  without  a  vote  of  tlie  people. 
Had  both  subjects  been  equally  within  the 
power  of  the  council  to  legislate  upon,  then 
the  whole  ordinance  must  have  been  held 
void,  because  no  court  could  determine  which 
subject  was  intended.  But  one  subject  being 
clearly  within  the  power  of  the  legislative 
body,  and  the  other  just  as  clearly?tZfr?-o  vires, 
the  legislature  will  be  presumed  to  have  done 
only  what  tliey  had  the  power  to  do,  and  es- 
pecially where  there  is  no  difficulty  in  sepa- 
rating the  subjects,  as  in  this  case.  (2)  The 
dedication  of  the  strip  of  land  called  '  Bridge 
Street,'  by  the  owner  of  the  land,  was  an  ab- 
solute dedication,  both  present  and  future, 
for  all  the  burdens  and  uses  to  which  said 
land  might  be  put  for  the  purposes  of  a  pub- 
lic way,  and  would  embrace  the  uses  and  bur- 
dens incident  to  a  city  street,  when  tlie  same 
miglit  be  legally  embraced  within  an  incor- 
porated city,  and  in  contemplation  of  law  the 
owner  gave  It  out  of  his  adjacent  lands  with 
a  view  to  subjecting  those  lands  to  all  the 
burdens  which  might  follow  from  such  a 
dedication.  The  sidewalk  tax  was  properly 
chargeable  against  the  land  of  the  plaintiff. 
I  have  not  reached  this  latter  conclusion 
withoutmuch  hesitation  and  doubt ;  butfrom 
all  the  authorities  examined,  and  I  have  ex- 
amined many, — very  few,  however,  directly 
upon  the  point, — I  think  the  better  reason,  as 
well  as  the  weight  of  authority,  sustains  this 
conclusion  of  law.  The  other  city  taxes  were 
legally  chargeable  against  the  property  of 
the  plaintiff.  While  I  do  not  place  my  find- 
ings in  any  sense  upon  the  want  of  equity  in 
the  bill,  I  am  by  no  means  sure  that  a  court 
of  equity  ought  not  to  be  governed  in  a  case  of 
this  kind  by  the  fact  that  it  does  not  any- 
where appear  that  the  plaintiff  is  being  in- 
jured.   The  bill  will  be  dismissed." 

Section  9  of  the  act  to  incorporate  cities  of 
the  second  class  provides  "that  no  ordinance 
shall  contain  more  than  one  subject,  which 
shall  be  clearly  expressed  in  its  title. "  In 
the  case  of  Stebbins  v.  Mayer,  38  Kan.  576, 
16  Pac.  Bep.  745,  this  court  say,  with  refer- 
ence to  this  provision:  "The  language  of  sec- 
tion 9  *  *  *  is  an  exact  copy  of  the  consti- 
tution of  the  state  in  relation  to  bills,  with  the 
exception  that  the  word  '  ordinance '  is  used 
where  the  constitution  uses  the  word  ■  bill.' 
This  provision  of  the  constitution  is  univer- 
sally recognized  as  being  mandatory  upon  the 
legislature.  •  •  *  This  provision  of  the 
fltiitute  is  as  binding  upon  cities  as  that  of  the 
constitution  is  upon  the  legislature  in  rela- 
tion to  its  acts,  and  by  its  terms  the  statute 
has  said  that  the  title  of  an  ordinance  must 
be  an  index  of  what  it  contains." 

This  much  can  be  said  about  this  particular 
city  ordinance,  beyond  criticism  or  doubt. 
Both  the  title  to  and  the  body  of  the  ordi- 


nance contains  two  separate,  distinct,  and 
independent  subjects,  having  no  connection 
with  each  other,  and  as  easily  distinguishable 
from  each  other  as  is  a  stack  of  wheat  from 
the  Argentine  smelter.  While  this  court  has 
many  times  determined  that  the  title  of  an 
act  of  the  legislature  was  not  broad  enough 
to  embrace  all  that  was  contained  in  the  body 
of  the  act,  and  held  that  pari  not  indicated  by 
the  title  to  he  void,  (see  cases  of  Bowman  v. 
Cockrill,  6  Kan.  311;  Commissioners  v. 
Bailey,  13  Kan.  600;  Division  of  Howard 
Co.,  15  Kan.  194;  Prescott  v.  Beebe,  17  Kan. 
320:  Swayze  v.  Britton,  Id.  625;  City  of  Eu- 
reka V.  Davis,  21  Kan.  578;  Woodruff  v. 
Baldwin,  28  Kan.  491;  State  v.  Association, 
Id.  499;Shepherd  v.  Helmers,  Id.  504;  Werner 
V.  Edmiston,  24  Kan.  147;  Philpin  v.  Mc- 
Carty,  Id.  393;  StateV.  Barrett,  27  Kan.  213,) 
the  exact  question  here  presented  has  not 
been  passed  upon  directly,  and  yet  there  are 
some  indications  of  light  upon  the  question 
found  in  the  following  cases:  In  Philpin  v. 
McCarty,  24  Kan.  393,  Justice  Brewer  says: 
"But  two  measures  entirely  foreign  to  each 
other  cannot  now  be  joined  in  one  act. 
They  must  be  presented  separately,  and  a 
separate  vote  had  upon  each.  *  *  *  An 
assent  to  two  independent  matters  jointly 
will  make  neither  of  them  a  law,  •  ♦  ♦ 
This  constitutional  requirement  ♦  •  • 
was  introduced  to  prevent  a  certain  abuse, 
and  it  should  be  construed  so  as  to  guard 
against  that  abuSe.  *  *  ♦  That  abuse 
was  this :  Of ttimes  a  matter  of  merit  and 
commanding  general  confidence  was  yoked 
to  something  unworthy,  and  by  this  union 
the  latter  was  carried  through  on  the  strength 
of  the  former.  This  provision  was  designed 
to  prevent  this;  to  make  every  measure 
stand  upon  its  own  merits;  and  to  cut  off 
omnibus  legislation.  *  *  *  These  views 
are  well  supported  by  authority.  The  con- 
stitution of  New  Jersey  thus  states  the  rea- 
son for  this  rule:  '  To  avoid  improper  in- 
fluences, which  may  result  from  intermixing 
in  one  and  the  same  act  such  things  as  have 
no  proper  relation  to  each  other.'  The  su- 
preme court  of  Michigan  say.  (People  v.  Ma- 
haney,  13  Mich.  494:)  •  The  practice  of 
bringing  together  in  one  bill  subjects  diverse 
in  theirnature,  and  having  no  necessary  con- 
nection, with  a  view  to  combine  in  their  favor 
the  advocates  of  all,  and  thus  secure  the  pas- 
sage of  several  measures,  no  one  of  which 
could  succeed  upon  its  own  merits,  was  one 
both  corruptive  of  the  legislature  and  danger- 
ous to  this  state.'  The  supreme  court  of 
Iowa  express  the  same  idea  thus,  (State  v. 
County  Judge,  2  Iowa,  282:)  •  The  intent  of  ' 
this  provision  of  the  constitution  was  to  pre- 
vent the  union,  in  the  same  act,  of  incongru- 
ous matters,  and  of  objects  having  no  con- 
nection,— no  relation.'  -Cooley,  in  his  work 
on  Constitutional  Limitations,  p.  143,-  uses 
this  language:  '  It  may,  therefore,  be  assu red 
as  settled  that  the  purpose  of  these  provisions 
was,  first,  to  prevent  hodge-podge  or  "log- 
rolling" legislation.' "    In  the  case  of  State  v. 
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Barrett,  27  Kan.  213,  Justice  Valentine, 
stating  legal,  propositions,  says:  "  Wliere  an 
act  contains  two  separate  and  independent 
subjects,  tiaving  no  connection  with  each 
other,  and  the  title  to  the  act  is  broad  enough 
to  cover  both,  whether,  such  an  act  or  any 
portion  of  it  has  any  validity  has  not  yet  been 
settled  or  determined  by  this  court,  but  we 
think  tliat  probably,  and  as  a  general  rule,  it 
has  not." 

The  peculiarity  of  this  ordinance  is  tliatits 
title  distinctly  contains  two  separate  and  in- 
dependent subjects,  which  are  clearly  ex- 
pressed, as  in  its  various  sections.  It  is  as 
square  a  case  as  can  be  imagined  under  sec- 
tion 9  of  the  act  incoiporating  cities  of  the 
second  class,  and  tlie  wliole  ordinance  must  be 
held  void,  without  the  first  section  is  saved 
by  the  want  of  power  to  pass  the  second.  It 
is  claimed,  and  so  far  as  we  are  concerned 
frankly  admitted,  that  the  city  council  had 
no  power  to  pass  the  sei-ond  section  of  the 
ordinance  without  a  proposition  to  grant  aid 
to  the  construction  of  the  Biverview  bridge 
was  first  submitted  to  a  vote  of  the  electors 
of  the  city,  and  the  council  authorized  by  an 
afilrmative  vote  to  do  so.  Accepting  this  to 
its  fullest  extent,  we  then  have  a  city  ordi- 
nance whose  title  indicates,  and  its  various 
parts  contain,  two  separate  and  distinct  sub- 
jects of  legislation, — one  subject  within  the 
power  of  the  council  to  legislate  upon ;  the 
other  subject  wholly  without  the  power  of 
the  council.  As  we  have  seen  by  our  own 
Reports  that  the  express  object  of  this  con- 
stitutional provision  and  of  section  9  of  the 
act  organizing  cities  of  the  second  class  is  to 
prevent  log-rolling  legislation  and  a  combina- 
tion of  subjects,  by  requiring  that  every  leg- 
islative bill  or  city  ordinance  "shall  not  con- 
tain more  than  one  subject,  which  shall  be 
clearly  expressed  in  its  title,"  it  would  be  the 
plain  and  natural  meaning  and  import  of  the 
words  used  that,  whenever  it  is  manifest 
that  such  bill  or  ordinance  does  indicate  by 
its  title  and  contain  in  its  sections  two  sulv 
jects  entirely  diCterent  and  independent,  tlie 
constitution  is  violated  without  reference  to 
anything  else.  If  one  of  the  subjects  indi- 
cated by  title  and  contained  in  the  ordinance 
is  not  within  the  power  of  the  city  council, 
yet  the  very  abase  tliat  Wiis  attempted  to  be 
prevented  by  the  law  is  used  to  secure  the 
passage  of  section  1,  the  advocates  of  section 
2  believing,  perhaps,  that  they  accomplished 
their  purpose  by  supporting  section  1.  In 
other  words,  before  the  court  can  reach  the 
question  as  to  whether  or  not  one  of  the  sub- 
jects is  without  the  grant  of  power  to  the 
city  council  to  be  regulated  or  legislated  up- 
on, the  manifest  violation  of  the  constitution 
in  another  respect  is  apparent.  And  if  such 
an  ordinance  is  void  in  toto  l>ecause  two  3ul>- 
jects  are  grouped  in  one  title  and  act,  what 
practical  good  is  to  be  accomplislied  by  a  fur- 
ther inquiry  as  to  these  two  separate  and  dis- 
tinct subjects?  Two  subjects  shall  not  be 
embodied  in  one  act,  to  prevent  certain  evils 
of  legislation,  so  that  one  cannot  be  an  induce- 


ment to  the  passage  of  the  other.  Xow,  if 
it  should  manifestly  appear  tliat  a  subject 
without  the  power  was  used  as  an  induce- 
ment to  pass  one  within  the  power,  (be  two 
being  embodied  in  one  act,  no  court  would 
hesitate  to  declare  both  void,  even' at  the  end 
of  an  investigation  into  the  motives  that  in- 
duced favorable  action  by  a  majority  of  the 
legislature.  How  is  a  court  of  last  resort  to 
determine  what  influenced  members  of  the 
legislature  to  vote  for  certain  me.-i8ures? 
Shall  the  determination  of  the  very  grave  and 
important  questions  of  the  constitutionality 
of  legislation  be  determined  solely  by  evi- 
dence as  to  tlie  motives  of  menitiers  of  the 
legislature?  We  hesitate  to  announce  any 
such  conclusion. 

It  is  said  that  the  case  of  State  v.  Caldwell, 
decided  by  the  supreme  court  of  Nebraska, 
and  reported  in  22  N.  W.  Rep.  228,  is  a  very 
strong  authority  in  favor  of  the  validity  of 
this  ordinance.  This  is  unquestionably  true. 
If  the  Nebraska  case  is  to  be  accepted  as  & 
proper  interpretation  of  the  cpnstitntional 
provision,  then  it  should  control  tliis  case. 
The  facts  in  that  case  were  that  in  1883  the 
Nebraska  legislature  pHssed  an  act  entitled 
"An  act  to  provide  for  the  registry,  sale, 
leasing,  and  general  management  of  all  lands, 
and  funds  set  apart  for  educational  purposes, 
and  for  the  investment  of  funds  arising  from 
the  sale  of  such  lands,  being  article  1  of  chap- 
ter 80  of  the  Compiled  Statutes;  also  to  repeal 
article  3  of  said  chapter  80."  The  court 
say:  "The  whole  purpose  and  tenor  of  the 
act  relate  to  the  sale  and  leasing  of  school 
lands,  and  the  disposition  of  the  funds  aris- 
ing therefrom.  Article  3  of  chapter  80  is  nO' 
part  of  the  act  amended,  nor  does  it  relate  to- 
subjects  embraced  eitlier  in  the  original  act, 
or  as  amended."  This  is  a  clear  statement 
that  tlie  body  and  title  of  the  act  embraced 
two  separate  and  distinct  subjects,  Itaving  no- 
necessary  connection  with  each  other,  and  in 
this  respect  is  as  strong  as  the  case  at  bar. 
The  court  also  say:  "The  attorneys  for  the 
relator  claim  that  the  house  journals  show 
that  the  house  of  representatives,  in  1883,  re- 
fused to  repeal  article  3  of  chapter  80  as  an 
independent  measure,  the  vote  being  56 
against  42  in  favor  of  such  repeal.  This  is 
nut  denied  by  the  defendants,  and  may  b» 
considered  as  admitted.  It  is  pretty  clear, 
therefore,  that  the  legislature  vrna  imposed 
upon,  and  article  3  of  chapter  80,  included  in 
the  repealing  clause  of  the  amendment,  re- 
ferred to  as  though  it  bad  been  a  part  of  the 
statute  amended..  It  had  no  connection  with 
it.  however."  The  court  then  furtlier  sUite: 
"The  rule  is  well  settled  that  wliere  the  title 
to  an  act  actually  indicates,  and  the  act  it- 
self actually  Includes,  two  distinct  objects, 
where  the  constitution  declares  it  shall  em- 
brace but  one,  the  whole  act  must  be  treated 
as  void  from  the  manifest  impossibility  of 
choosing  between  the  two,  and  holding  the 
act  valid  as  to  one  and  void  as  to  the  otlier." 
Citing  Cooley,  Const.  Lim.  147. 

The  rule  stated  is  the  requirement  of  a  plain 
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mandatory  provision  of  the  constitution  of 
tills  state.  That  provision  forbids  tlie  legis- 
lature to  embrace  two  subjects  in  one  enact- 
ment, and  tlie  universal  expression  of  vari- 
ous constitutions  and  of  tlie  supreme  courts 
of  tlie  states  wiiose  organic  law  embraces  this 
provision  is  that  certain  evils  of  legislation,  are 
prevented  by  it;  and  hence  the  true  reason 
why  an  act,  whose  title  indicates  and  provis- 
ions Include  two  distinct  objects,  is  TOid,  is 
because  this  is  expressly  forbidden  by  the 
constitution,  and  not  from  a  manifest  impos- 
sibility in  the  court  choosing  between  ttie 
two.  The  court  has  no  right  to  choose  be- 
tween the  two.  Whenever  it  manifestly  ap- 
pears that  two  separate  and  distinct  subjects 
are  embract'd  in  tlie  title  and  included  in  the 
foody  of  an  enactment,  the  whole  force  of  a 
mandatory  conslilutional  provision  is  weak- 
ened, brol^en,  and  frittered  away,  when  courts 
begin  to  inquire  and  undertalce  to  determine 
whether  one  of  the  subjects  is  without  the 
power  of  the  legislature,  or  whether  one  is 
used  as  an  inducement  to  the  passage  of  the 
title,  and  consequently  to  the  other.  Take 
this  Nebraska  case,  and  it  is  an  admitted  fact 
that,  at  the  same  session  of  the  legislature  at 
which  the  act  in  question  was  passed,  the 
house  of  representati  ves  had  refused  to  repeal 
article  3  of  chapter  80  as  an  independent  meas- 
ure. They  had  the  constitutional  right  to 
repeal  it,  but  refused  to  do  so  on  the  merits. 
The  repeal  was  then  combined  with  the  oth- 
«t  measure,  and  the  invalidity  of  the  repeal 
thus  effected  is  not  placed  upon  what  appears 
to  us  to  be  its  most  evident  and  controlling 
reason,  to-wit,  that  the  whole  act  is  void  for 
embracing  in  the  title  and  body  two  distinct 
subjects,  but  is  based  upon  the  principle  that 
a  law  not  connected  with  the  subject  of  the 
act  amended  cannot  be  repealed  by  a  provis- 
ion in  the  nature  of  a  rider  upon  an  independ. 
ent  act.  This  is  a  wholesome  rule  in  itself, 
and  might  apply  in  other  cases,  and  we  make 
nocritieism  upon  it,  butdeciine  to  accept  it  as 
controlling  the  other  subject  discussed.  It  is 
farther  said  in  the  Nebraska  case  that  the 
constitutional  provision  applies  only  in  cases 
in  which  it  is  impossible  from  an  inspection 
of  the  act  itself  to  determine  which  act,  or 
lather  which  part  of  the  act,  is  void,  and 
Which  is  valid.  Where  this  can  be  done,  the 
rule  is  that  the  constitutional  provision  does 
not  apply,  unless  it  shall  appear  that  the  in- 
valid portion  was  designed  as  an  inducement 
to  pass  the  valid.  Now,  if  the  invalid  por- 
tion of  a  statute  can  be  used  as  an  induce- 
ment to  pass  the  valid,  then  the  legislature  is 
practicing  the  very  evil  that  this  organic 
command  intended  to  prevent.  The  case 
seemingly  assumes  that  this  could  not  be 
done,  because,  as  we  suppose,  those  members 
of  the  house  who  favored  the  repeal  of  article 
8  of  chapter  80  are  conclusively  presumed  to 
know  the  invalidity  of  the  repeal.  Why  not 
apply  this  presumption  to  all  members  of 
tioth  bouses  in  all  cases  in  which  the  title  and 
mctions  of  a  proposed  act  indicate  and  em- 
brace two  separate  subjects?    The  Nebraska 


case  differs  from  the  one  at  bar  In  this  ea  ^n- 
tial  particular:  In  that  case  there  is  no 
question  but  that  the  legislature  of  the  state 
had  power  and  control  over  both  subjects, 
but  here  it  is  contended,  and  it  is  probably 
true,  that  the  city  council  had  no  power  to 
make  an  appropriation,  to  aid  in  the  construc- 
tion of  the  bridge,  witliout  the  question  hav- 
ing been  submitted  to  a  vole  of  the  electors 
of  the  city,  and  they  were  antliorized  by  an 
affirmative  vote  to  do  so.  In  one  ctise  the 
legislative  power  was  not  rightfully  exer- 
cised; in  the  other  there  was  no  original  leg- 
islative power.  We  are  not  disposed  to  in- 
dulge in  many  refined  distinctions  about  the 
effect  and  operation  of  this  constitutional 
provision.  We  think  the  better  and  safer 
way  to  apply  it  is  that,  wiien  it  manifestly 
appears  from  the  perusal  of  an  act  of  the  leg- 
islature, or  an  ordinance  of  a  city  of  the  sec- 
ond class,  that  the  title  indicates,  and  the 
body  of  the  act  embraces,  two  distinct  and 
separate  subjects,  that  this  fact  of  itself,  and 
by  its  own  force,  and  without  reference  to  any 
other  or  further  considerations,  renders  the 
whole  act  or  ordinance  unconstitutional  and 
void.  This  seems  to  better  accord  with  the 
aim  and  purpose  of  the  constitution  and  the 
act  organizing  cities  of  the  second  class  than 
to  adopt  the  theory  of  the  Nebraska  decision, 
and  proceed  under  it  to  first  determine  wlieth- 
er  or  not  the  title  indicates  and  the  act  con- 
tains two  separate  and  distinct  subjects,  and, 
if  it  does,  to  then  require  whether  one  or  both 
is  within  the  power  of  the  body  to  legislate 
upon,  and  then  to  endeavor  to  ascertain 
whether  or  not  one  was  used  as  an  induce- 
ment to  the  passage  of  the  other.  We  think 
the  ordinance  of  the  city  of  Wyandotte  at- 
tempting to  extend  the  city  limits  so  as  to  in- 
clude this  land,  and  making  an  appropriation 
to  aid  in  the  building  of  Riverview  bridge,  is 
void  in  toto,  and  hence  the  land  in  question 
was  not  included  within  the  limits  of  the  city 
of  Wyandotte  by  the  force  of  that  ordinance, 
and  was  not  subject  to  taxation  by  the  city. 
In  this  view  it  is  not  necessary  to  consider 
the  questions  raised  as  to  the  dedication  by 
Splitlog  of  a  publlf  road  through  this  land  to 
Blverview  bridge,  and  whether  by  such  dedi- 
cation this  road  became  a  city  Street,  and  as 
to  the  legality  of  the  sidewalk  tax,  because  it 
will  not  be  contended  that  if  no  part  of  the 
tract  was  within  the  city  limits,  and  it  had 
never  been  subdivided  into  lots  and  blocks  or 
platted,  a  sidewalk  tax  could  be  levied  there. 
on.  It  is  recommended  that  the  judgment 
of  the  district  court  of  Wyandotte  county  be 
reversed,  and  the  cause  remanded,  with  in- 
structions to  render  a  judgment  on  the  facts 
agreed  upon  and  found  in  favor  of  the  plain- 
tiff in  error. 

Per  CTmiAM.  It  is  so  ordered.  Hobton, 
0.  J.,  and  Johnston,  J.,  concurring. 

Valentinje,  J.  I  concur  in  the  decision 
of  this  case,  but  I  do  so  with  the  understand- 
ing that  the  decision  does  not  limit  or  affect 
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the  former  decisions  of  this  court  holding 
that,  where  the  subject  of  an  act  is  clearly 
expressed,  both  in  the  body  of  the  act  and  in 
its  title,  but  something  foreign  to  this  sub- 
ject is  contained  in  the  body  of  the  act,  and 
not  in  its  title,  the  foreign  matter  is  neces- 
sarily void,  and  the  remainder  of  tlte  act 
may  be  valid.  Tlie  decisions  referred  to  are 
tlie  following:  Division  of  Howard  Co.,  15 
Kan.  215;  Swayze  v.  Britton,  17  Kan.  625; 
State  V.  Association,  23  Kan.  499;  Slieplierd 
V.  Helmers,  Id.  504;  State  v.  Barrett,  27 
Kan.  215;  Itailroad  Co.  v.  Long,  Id.  684;  In 
re  Wood,  34  Kan.  645.  9  Pac.  Kep.  758. 


(43  Kan.  678) 

GiFFEN  V.  Johnson  et  al. 
(Supreme  Court  of  Kansas.    May  10, 1890.) 
Evidence— Findings  bt  ConBT— Bevibw. 
Where  alleged  errors  rest  upoa  matters  of 
fact  passed  apon  by  the  trial  court  in  making  its 
findings  of  fact,  and  there  is  some  proper  evidence 
to  support  all  of  said  findings,  there  Is  no  error. 
{Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Jolmson  county;  J.  P.  Hindman, 
Judge. 

A.  Smith  Devenney,  for  plaintiff  in  error. 
F.  R.  Ogij  and  S.  T.  Seaton,  for  defendants 
in  error. 

Strano,  C.  Action  for  the  recovery  of 
the  possession  of  certain  lots  in  the  city  of 
Olathe,  and  for  rents  and  profits.  Answer, 
general  denial,  coupled  with  special  matter 
alleging  that  the  defendant  below  and  his 
wife  executed  to  H.  C.  Johnson,  fattier  of 
Nora  Johnson  and  John  M.  Johnson,  a  deed 
conveying  to  him  the  legal  title  to  the  lots 
described  in  plaintiff's  petition,  and  deliv- 
ered the  same  to  one  William  Maxwell  in  es- 
crow, to  be  delivered  to  said  11.  C.  Johnson 
on  his  compliance  with  the  conditions  of  a 
contemporaneous  written  contract  between 
the  parties  to  said  deed,  which  contract  was 
placed  in  the  custody  of  said  Maxwell  for 
safe-keeping  until  the  conditions  thereof 
were  performed;  that  the  conditions  of 
said  contract  were  never  performed  by 
said  H.  C.  Johnson,  but  that  the  said  deed 
was  delivered  by  said  Maxwell  to  said 
Johnson  the  same  day  it  was  executed,  in 
violation  of  the  said  agreement,  for  him 
to  bold  it  until  the  conditions  of  the  accom- 
panying contract  were  performed;  and  tliat 
the  name  of  the  grantee  in  said  deed  had 
been  changed  from  H.  C.  Johnson  to  Al.  J. 
Johnson.  For  a  third  defense,  defendant 
alleges  tliat.more  than  three  years  had  elapsed 
since  a  right  of  action  accrued  to  the  several 
ancestors  of  the  plaintiffs  for  rent  and  profits, 
and  before  the  commencement  of  this  suit; 
fourth,  that  more  than  three  years  have 
elapsed  since  the  right  of  action  accrued  un- 
to the  plaintiffs  for  rents  and  profits  before 
the  commencement  of  this  action;  flfth,  that 
more  than  15  years  have  elapsed  since  a  right 
of  action  accrued  unto  the  several  ancestors 
of  the  plaintiffs,  as  well  as  the  plaintiffs,  and 


before  the  commencement  of  this  action;  to 
which  answer  plaintiff  replied  by  general 
denial,  and  by  specially  denying  the  execu- 
tion of  the  contract  set  up  in  defendant's  an- 
swer. Trial  by  the  court,  which  made  the 
following  findings  of  fact  and  of  law,  upon 
which  the  court  entered  judgment  for  the 
plaintiff  for  the  recovery  of  the  possession  of 
the  lots,  and  for  $21  rents,  and  for  costs. 
Motion  to  set  aside  the  findings  of  fact  and  of 
law,  and  for  a  new  trial.  Motion  overruled, 
and  the  ruling. excepted  to. 

Findings  of  fact:  "(1)  Plaintiffs  are  chil- 
dren and  sole  surviving  heirs  of  H.  C.  John- 
son and  bis  wife,  Martha  J.  Johnson,  now 
deceased.  (2)  That  H.  C.  Johnson  died  about 
the  last  of  October,  1884,  and  Martha  J. 
Johnson,  bis  wife,  died  about  five  years  be- 
fore her  husband.  (3)  That  the  plaintiffs  are 
minors;  the  plaintiff  Nora  Johnson  being  16 
years  of  age,  and  John  M.  Johnson  14  years 
of  age.  (4)  That  S.  H.  Ayers  was  duly  ap- 
pointed guardian  of  the  estate  of  said  minors 
by  the  probate  court  of  Johnson  county, 
Kan.,  on  tlie  14tb  day  of  November,  1884,  and 
is  still  acting  as  such  guardian.  (5)  That  on 
the  18tli  day  of  March,  1870.  John  M.  Giffen 
and  Kate  P.  Giffen,  his  wife,  of  the  first  part, 
and  said  H.  C.  Johnson,  entered  into  a  writ- 
ten contract,  the  terms  of  which  were  in  sub- 
stance as  set  .out  in  defendant's  answer,  and 
that  said  Giffen  and  wife  then  executed 
a  deed  to  H.  C.  Johnson  to  said  lots  1,  2.  3, 
4,  5,  6,  7,  9,  and  10,  in  block  25,  in  the  city 
of  Olathe,  Johnson  county,  Kan.,  and  ac- 
knowledged the  same  before  F.  E.  Hender- 
son, which  contract  and  deed  were  delivered 
to  W.  £.  Maxwell,  of  said  county,  to  be  held 
in  escrow  until  said  Johnson  should  comply 
with  the  conditions  of  said  contract;  that  said 
Johnson  never  complied  with  the  conditions 
of  said  contract  of  sale,  and  said  deed  was 
never  delivered  to  him,  and  no  title  passed 
by  said  conveyance  to  said  Johnson.  (6) 
That  afterwards,  and  on  said  18th  day  of 
March,  1870,  said  John  M.  Giffen  and  Kate 
P.  Giffen,  his  wife,  executed  the  warranty 
deed  to  said  Martha  J.  Johnson,  offered  in 
evidence, 'which  deed  was  duly  acknowledged 
on  the  same  date  by  said  grantors  before  one 
A.  Smith  Devenney,  a  notary  public  of  said 
Johnson  county,  duly  delivered,  and  at  6  P. 
u.  of  said  18th  day  of  March.  1870,  placed 
upon  record  in  the  office  of  the  register  of 
deeds  of  said  Johnson  county.  (7)  The  de- 
fendant is  in  the  possession  of  said  premises 
above  described,  and  lias  detained  said  prem- 
ises from  the  possession  of  plaintiffs  for  the 
three  years  last  past,  and  that  said  premises 
are  of  the  annual  rental  value  of  S7. "  Con- 
clusions of  law:  "(1)  That  the  plaintiffs  are 
the  owners  in  fee  of  the  premises  in  contro- 
versy, and  entitled  to  the  immediate  posses- 
sion of  the  same.  (2)  That  defendant  un- 
lawfully detains  said  premises  from  the  pos- 
session of  plaintiffs,  and  has  so  detained  the 
same  for  the  three  years  last  past,  to  the 
damage  of  plaintiffs  in  the  sum  of  $21." 

The  plaintiff,  by  his  counsel,  assigned  bu* 
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merous  errors,  but  relies  in  his  brief  upon 
but  two  classes  of  errors:  First,  and  prin- 
cipally, that  the  evidence  does  not  support 
the  findings  of  fact  and  law;  sei:ond,  that  er- 
ror occurred  at  the  trial,  through  the  admis- 
sion of  improper  evidence,  prejudicial  to  the 
rights  of  the  defendant  below.  The  trial 
court,  in  its  sixth  finding  of  fact,  finds  that 
the  deed  offered  in  evidence  by  the  plaintiffs 
belovir,  and  on  which  they  relied  to  establish 
their  title  to  the  lots  in  controversy,  was  ex- 
ecuted by  the  defendant  below  and  his  wife, 
»nd  delivered  by  them  to  H.  C.  Johnson,  on 
tlie  same  day,  but  later  in  the  day,  on  which 
the  deed  and  contract  left  in  escrow  with 
William  Maxwell  were  executed,  and  that 
the  deed  to  Martha  J.  Johnson  conveyed  the 
absolute  title  to  said  lots  in  fee-simple  to 
Martha  J.  Johnson.  The  principal  question, 
then,  in  the  case,  is  whether  the  above  find- 
ing of  fact  is  so  supported  by  the  evidence 
that  this  court  may  not  disturb  it.  We 
think  it  is.  It  is  the  law  of  tliis  court,  as 
appears  by  a  long  line  of  its  decisions,  that 
where  the  verdict  of  a  jury  has  received  the 
approval  of  the  trial  court,  and  there  is  any 
proper  evidence  to  support  such  verdict,  this 
court  will  not  disturb  it,  nor  a  judgment 
resting  thereon.  So,  where  a  case  is  tried  by 
the  court  without  a  jury,  and  tl>e  trial  court 
has  made  findings  of  fact,  and  rendered  judg- 
ment thereon.  If  there  is  any  proper  evidence 
to  support  such  findings  of  fact  this  court 
will  not  set  such  findings  and  the  judgment 
rendered  thereon  aside.  We  believe  the  court 
was  right  on  the  evidence  in  finding  that  two 
deeds  were  made.  We  do  not  see  how  the 
theory  of  the  defendant  below,  that  there 
was  but  one  deed  made,  and  that  one  to  H. 
G.  Johnson  as  grantee,  can  be  reconciled 
with  the  fact  that  the  deed  produced  in  evi- 
dence had  the  name  of  Martha  J.  Johnson 
written  therein  in  three  different  places,  and 
no  allegation  tliat  any  change  had  been  made 
In  the  name  of  the  grantee  in  said  deed,  ex- 
cept in  one  place, — ^the  place  where  it  was 
first  written  in  said  deed.  If  but  one  deed 
was  made,  and  we  concede  that  the  name  of 
the  grantee  hud  been  changed  from  H.  C. 
•Tohnson  to  Martha  J.  Johnson,  where  the 
deed  showed  the  name  Martha  J.  Johnson 
written  over  other  words,  how  can 'the  fact 
that  in  t>oth  the  other  places  where  the  name 
of  the  grantee  appears  in  said  deed  it  is  writ- 
ten Martha  J.  Johnson  be  explained  consist- 
ently with  the  allegation  that  said  deed  was 
made  to  II.  C.  Johnson?  If  but  one  deed 
was  made,  and  that  was  made  to  H.  C.  John- 
son as  grantee,  how  can  it  be  explained  that 
wherever  in  said  deed  tlie  pronoun  is  used  to 
represent  the  grantee  it  is  in  the  feminine, 
instead  of  the  masculine,  gender. 

Miss  Giffen,  sister  of  the  plaintiff,  and 
Davis,  his  hired  man,  both  testify  that  the 
deed  made  at  the  house  in  the  morning,  and 
which  was  delivered  to  Maxwell  at  tlie  gate 
togetlier  with  the  contract,  was  acknowl- 
edged before  F.  E.  Henderson,  while  the 
deed  offered  m  evidence  by  the  plaintiffs  be- 


low was  acknowledged  before  A.  Smith 
Devenney.  If  Miss  Giffen  and  Davis  are 
correct  about  the  deed  delivered  to  Maxwell 
being  acknowledged  before  Henderson,  of 
course  there  were  two  deeds.  Whether  they 
are  correct  or  not,  their  evidence  is  in  the 
case,  and  directly  supports  the  finding  of  the 
court  that  there  were  two  deeds,  and  is  sufB- 
cient  of  itself  to  uphold  such  finding.  But 
we  believe  there  were  two  deeds,  for  other 
reasons.  One  deed  was  executed  at  Giffen's 
house  in  the  morning,  and  witnessed  at  the 
gate  in  front  of  Giffen's  house.  It  was  then, 
together  with  the  contract  set  up  in  defend- 
ant's answer,  placed  in  escrow  with  William 
Maxwell.  Then,  as  Miss  Giffen  testified, 
Giffen,  .Johnson,  and  Maxwell  all  went  up 
town  together.  We  believe  that  afterwards, 
while  the  parties  were  still  together,  the 
same  day,  some  new  agreement  was  entered 
into  between  Giffen  and  Johnson,  and  a  new 
deed  was  made,  and  the  deed  and  contract  in 
the  hands  of  Maxwell  were  withdrawn  and 
destroyed.  Tiiis  theory  is  supported  by  the 
fact  that,  though  diligent  search  was  made 
by  Maxwell's  son,  into  whose  hands  his 
father's  private  papers  fell  after  his  death, 
he  never  found  the  deed  or  contract  left  with 
his  father  in  escrow.  Nor  did  the  adminis- 
trator of  the  estate  of  Johnson,  or  the  guard- 
ian of  his  minor  children,  ever  find  either  the 
deed  or  contract  among  tlie  papers  of  John- 
son. 

Again,  the  law  presumes  men  are  honest 
and  faitlif  ul  to  their  trusts,  and  therefore  the 
presumption  is  that  Maxwell  acted  honestly 
with  reference  to  the  trust  reposed  in  him  by 
the  parties  when  they  left  the  deed  and  con- 
tract with  him  in  escrow;  that  he  did  not 
surrender  the  deed  left  with  him  to  Johnson, 
to  be  put  on  record  in  violation  of  the  condi- 
tion of  the  accompanying  contract,  and  in 
violation  of  his  trust.  This  presumption, 
and  the  fact  that  the  contract  was  never 
found  among  the  papers  of  Maxwell,  and  the 
further  fact  that  its  condition  was  never  per- 
formed by  Johnson,  and  therefore  the  deed 
could  never  have  been  honestly  delivered  by 
Maxwell,  unless  withdrawn  by  the  joint  ac- 
tion of  the  parties,  taken  in  connection  with 
the  other  proof  that  there  were  two  deeds, 
satisfies  us  that  the  finding  of  the  court  is 
not  only  supported  by  tlie  proof,  but  that 
such  finding  is  right.  But,  however  this 
may  be,  there  is  certainly  sufficient  evidence 
to  uphold  the  finding  of  the  court  under  the 
well-settled  rule  of  this  court  in  relation 
thereto. 

It  is  contended  by  the  plaintiff  in  error 
that  the  deed  introduced  in  evidence  by  the 
plaintiffs  below  had  been  mutilated;  that  the 
name  of  the  grantee  in  one  place  had  been 
changed  from  H.  C.  Johnson  to  Martha  J. 
Johnson.  On  the  other  hand,  the  plaintiffs 
below  deny  that  such  change  had  been  made 
in  said  deed,  and  allege  that,  at  the  place  in 
said  deed  where  the  defendant  below  claims 
the  deed  had  been  altered,  the  deed  showed 
that  the  words  "party  of  the  second  part" 
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bad  been  written  in  the  deed  to  represent  the 
grantee,  and  that  afterwards  the  words 
"Martha  J.  Johnson"  were  written  over  the 
words  "party  o(  the  second  part"  without 
any  erasure  at  all,  and  for  the  purpose  of 
naining  the  grantee.  The  fact  thHt  in  both 
the  other  parts  of  the  deed  where  the  name 
of  the  grantee  occurs  it  is  written  Martha  J. 
Johnson,  seems  to  sustain  the  allegation  of 
the  plaintiffs  below  upon  this  point.  That 
being  the  Ciise,  and  the  trial  judge  who  had 
the  deed  before  him  for  examination  iiaying 
resolved  the  question  in  favor  of  the  admis- 
sion of  the  deed,  we  will  not  undertake  to 
say  the  court  erred  in  so  doing. 

There  is  nothing  in  the  so-called  "expert 
testimony."  of  Little  that  is  prejudicial  to  the 
rights  of  the  defendant  below,  when  we  talie 
into  consideration  that  the  body  of  the  deed 
offered  was  in  Giffen's  handwriting,  and 
that  the  balance  of  the  deed  and  other  proof 
showed  the  deed  had  not  been  altered,  but 
was  made  to  Miirtha  J.  Johnson.  We  do  not 
think  there  is  anything  in  the  defenses  in- 
volving the  statute  of  limitation,  and,  in- 
deed,, they  are  not  referred  to  in  plaintiff's 
brief.  We  are  satisfied  there  is  no  reversi- 
ble error  in  this  case,  and  tlierefore  recom- 
mend that  the  judgment  of  the  court  below 
be  affirmed. 

Feb  Curiah.  It  is  so  ordered;  all  the 
Justices  concurring. 


(4S  Kan.  692) 

CiiABK  et  <il.  V.  Dkkker  »t  al. 

(Suprtfme  Court  q/'  Karuaa.    May  10, 1880.) 

CoimHuxNoa— Stipulatiosb— Absshob  ov  Wit- 

NBSS— DlSMISSAI.. 

1.  The  district  court  is  not  .bound  by  the  oral 
•vreements  of  counsel  not  made  in  open  court,  <uid 
tbi*  is  especially  true  where  the  counsel  differ  as 
to  what  the  oral  agreements  in  fact  were. 

2.  The  district  court  has  some  discretion  in  re- 
fusing, as  weU  as  much  discretion  in  granting,  con- 
tlDuances;  and,  where  it  does  not  appear  that  a 
party  has  exercised  due  diligence  in  attempting  to 
procure  the  testimony  of  his  witnesses,  the  court 
may,  without  abusing  its  discretion  or  committing 
error,  overrule  an  application  for  a  continuance 
made  by  such  party  on  the  ground  of  the  absence 
of  his  witnesses. 

8.  Where  a  case  is  regularly  called  for  trial, 
and  the  plaintiff  refuses  to  proceed  with  the  trial, 
the  court  may,  without  committing  error,  dismiss 
the  plaintiff's  action  without  prejudice. 
(.Syllabiu  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
W.  D.  Gilbert,  Jadge. 

Bird  A  Woodt/nrth,  for  plaintiffs  in  er- 
ror. BUUton  dt  Heath,  for  defendant  in 
error. 

Valentine,  J.  The  only  questions  in- 
volved in  this  case  are  whether  the  court  be- 
low erred  or  not  in  refusing  to  grant  to  the 
plaintiffs  a  continuance  as  to  the  defendant 
Nicholas  Dekker,  and  in  afterwards  dismiss- 
ing their  action  without  prejudice  as  to  him. 
It  appears  that  the  action  was  commenced  on 
October  25,  1887,  by  the  plaintiffs,  James 
Clark,  Daniel  B.  Clark,  Frank  L.  Clark,  and 


Cyrus  E.  Clark,  partners  as  James  Clark  t> 
Co.,  against  Nicholas  Dekker  and  George  W. 
Dekker,  alleged  to  be  partners  doing  business 
under  the  firm  name  of  George  W.  Dekker 
&  Co.  On  November  24, 1887,  Nichohis  Dek- 
ker filed  a  verified  answer,  denying  all  the  al- 
legations of  the  plaintiffs'  petition  except  that 
the  plaintiffs  were  partners.  On  January 
28,  1888,  George  W,  Dekker  filed  a  verified 
answer,  denying,  among  other  things,  that 
the  defendants  were  partners,  and  the  case 
was  set  for  trial  and  to  be  tried  on  Febru- 
ary 13,  1888.  On  that  day,  with  the  consent 
of  the  parties,  the  case  was  passed  to  the  heel 
of  the  jury  trial  docket.  On  February  22, 
1888,  the  case  was  regularly  called  for  trial, 
and  on  that  day  the  plaintiffs  made  two  ap- 
plications for  a  continuance  as  against  both 
the  defendants,  and  a  third  one  as  against 
George  W.  Dekker.  The  first  application 
was  founded  upon  an  alleged  oral  agreement 
made  about  February  1,  1888,  between  the 
counsel  for  both  parties,  that  the  case  should 
nut  be  tried  at  that  term.  Counsel  for  the 
defendants  denied  making  any  such  agree- 
ment, and,  of  course,  the  court  below  right- 
fully overruled  that  application.  The  plain- 
tiffs' counsel  then  mtide  another  application 
for  continuance,  founded  upon  the  alisenceof 
material  testimony,  and  this  application  was 
supported  by  the  affidavit  of  such  counsel.  It 
does  not  appear  that  any  subpcena  for  wit- 
nesses had  ever  been  issued  in  the  case,  nor 
does  it  appear  that  any  notice  to  take  the  dep- 
ositions of  any  one  of  the  absent  witnesses 
was  ever  given  until  on  or  after  February  15, 
1888.  The  principal  witness  for  the  plun- 
tifls  was  Daniel  B,  Clark,  who  was  one  of 
the  plaintiffs,  and  his  absence  is  not  suffi- 
ciently accounted  for.  The  plaintiffs  again, 
upon  this  second  application  for  a  conUnn- 
ance,  relied  largely  upon  the  aforesaid  alleged 
oral  agreement  between  their  counsel  and  the 
defendants'  counsel,  though  they  admit  that 
after  such  alleged  agreement,  and  on  Febru- 
ary 13,  1888,  the  case  was  placed  at  the  heel 
of  the  jury  trial  docket,  and  that  on  February 
15,  1888,  the  counsel  for  the  defendants  stat- 
ed in  open  court  that  they  would  insist  upon 
a  trial  of  the  case  at  that  term.  We  cannot 
say  that  the  court  below  erred  in  refusing 
this  second  application  for  a  contin  uance.  No 
sufficient  diligence  was  shown  on  the  part  of 
the  plaintiffs  to  procure  their  evidence.  Aft- 
er this  application  was  overruled,  the  case 
was  called  for  trial,  but  the  plaintiffs  object- 
ed to  a  trial  as  between  them  and  George  W. 
Dekker,  for  the  reason  'that  his  answer  bad 
not  been  filed  10  days  before  the  commence- 
ment of  that  term  of  the  court:  which  fact 
being  admitted  by  the  defendants'  counsel. 
the  plaintiffs'  objection  was  sustained,  and 
the  trial  of  the  case,  as  between  the  plaintiffs 
and  George  W.  Dekker,  was  then  continued 
to  the  next  term  of  the  court.  A  jury  was 
then  impaneled  to  try  the  issues  presented  by 
the  plaintiffs'  petition,  and  the  separate  an- 
swer of  the  defendant  Nicholas  Dekker,  and 
the  plaintiffs  were  directed  to  proceed  with 
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the  trial,  bat  thej  refused  to  do  so,  and  the 
court  then  dismissed  their  action  as  against 
Nicholas  Oekker  without  prejudice  to  a  future 
action.  The  plaintiffs  then  moved  for  a  new 
trial,  which  motion  was  overruled,  and  they 
then,  as  plaintiffs  in  error,  brought  the  case 
to  this  court  for  review,  making  Nicholas  Dek- 
ker  the  defendant  in  error. 

It  would  perhaps  be  proper  to  here  state 
that  in  this  state  each  member  of  a  partner- 
ship  is  liable  for  the  whole  of  a  partnership 
debt,  and  each  may  be  sued  separately  for 
the  whole  of  the  debt;  or,  if  two  or  more 
or  all  the  members  of  a  partnership  are  sued 
togethOT  or  jointly,  each  may  answer  sepa- 
rately, and  a  separate  trial  may  be  had  as  to 
each  when  justice  or  convenience  requires  it, 
and  u  separate  judgment  may  be  rendered  as 
to  each;  and  hence  the  continuance  as  to 
George  W.  Dekker  did  not  require  that  the 
case  should  also  be  continued  as  to  Nicholas 
Dekker.  We  would  also  here  state  that  dis- 
trict courts  should  not  consider  themselves 
bound  by  the  oral  agreements  of  counsel  not 
made  in  open  court,  and  this  is  especially  true 
where  the  counsel  differ  as  to  what  the  oral 
agreements  in  fact  were,  as  in  this  case;  and 
we  might  further  say  that  when  an  affidavit 
is  filed  stating  that  certain  things  transpired 
in  open  court,  and  the  record  does  not  in  any 
other  manner  show  such  things,  and  the  court 
decides  the  questions  presented  as  though  such 
things  had  not  taken  place,  and  the  case  is 
afterwards  brought  to  the  supreme  court,  tlie 
supreme  court  must  also  decide  such  questions 
as  though  such  things  had  not  in  fact  taken 
place.  The  district  court  has  some  discre- 
tion in  refusing,  as  well  as  much  discretion 
in  granting,  continuances:  and  we  cannot 
say,  in  the  present  case,  that  the  court  below 
abused  its  discretion  in  refusing  to  grant  any 
continuance  as  to  Nicholas  Dekker;  and,  if  it 
did  not,  then  certainly  we  cannot  say  that  it 
erred  in  dismissing  the  plaintiffs'  action 
without  prejudice  as  against  Nicholas  Dekker. 
The  plaintiffs  had  at  that  time  over  2700 
worth  of  property  belonging  to  one  or  both  of 
the  defendants,  tied  up  by  an  attachment,  and 
they  ouglit  to  have  been  ready  for  trial  as  to 
both  the  defendants.  The  judgment  of  the 
court  below  will  be  affirmed.  All  the  jus- 
tices concurring. 


(44  Kan.  22) 

GooDMAK  D.  Nichols. 

(Supreme  Court  of  Kan»a».    Hay  10, 1890.) 

EjacmsNT— Adverse  Possessiox— Void  Judiciai. 
Sale. 

1.  Where  a  purchaser  of  land  at  a  judicial  sale 
has  held  the  adverse  possession  of  the  same  contin- 
uously for  more  than  15  years,  under  a  bona  fide 
claim  of  ownersbip,  it  will  constitute  a  bar  to  an 
aistton  of  ejectment  by  any  one  not  under  disability, 
and  ^veacomplete  title  to  the  purchaser,  although 
*he  judicial  sale  and  conveyance  were  absolutely 
void. 

2.  It  is  permissible  for  a  defendant  in  an  action 
of  ejectment,  who  has  answered  denying  the  alle- 
gations and  claims  of  the  plaintiff,  and  has  set  up 
the  defense  of  the  statute  of  limitations,  to  fur- 
ther set  forth  in  his  answer  a  complete  statement 
of  the  facts  relating  to  bis  title  ana  possession,  re- 


citing the  giving  of  a  mortgage  by  the  owner,  the 
foreclosure  of  the  mortgage,  a  sale  and  conveyance 
under  the  decree  to  himself,  the  taking  of  posses- 
sion under  the  deed  as  owner,  his  payment  of  tax- 
es, and  the  making  of  lasting  improvements  there- 
on, in  the  belief  that  he  was  the  owner,  the  alleged 
defects  in  the  judicial  proceedings  on  which  the 
sale  and  deeds  were  based,  and  then  to  ask  that,  in 
case  the  court  should  hold  against  his  title  and 
claim  of  ownership,  it  should  grant  him  equitable 
relief  and  protection  to  the  amount  of  the  original 
debt  and  Interest,  the  taxes  paid  and  interest  there- 
on, and  the  value  of  the  improvements  which  he 
had  placed  upon  the  land.  Such  defenses  are  not 
inconsistent  with  each  other. 

3.  When  the  court  determined  and  found  that 
such  defendent  bad  acquired  a  complete  title  by 
reason  of  his  adverse  possession,  no  error  against 
the  plaintiff  was  committed  by  its  refusal  to  require 
the  defendant  to  redeem  the  land  as  an  equitable 
assignee  of  the  original  mortgage. 
(Syllabus  by  the  CowrU ) 

Error  from  district  court,  Jefferson  county; 
BoBSBT  Grozier,  Judge. 

Action  in  tlie  nature  of  ejectment,  brought 
by  Julia  M.  Goodman  against  Willoughby 
Nichols,  to  recover  the  N.  W.  J  of  section  27, 
township  7,  range  18,  in  the  county  of  JefTer- 
son,  and  also  to  recover  for  the  rents  and  prof- 
its thereof,  and  the  damages  for  the  with- 
holding of  the  possession  of  the  same,  from 
the  1st  day  of  March,  1875.  until  the  com- 
mencement of  this  action.  The  defendant  an- 
swered, and  admitted  tiiat  he  had  been  in  the 
possession  of  the  land  as  alleged,  but  denied 
every  other  averment  contained  in  the  peti- 
tion. For  a  further  answer  the  defendant  al- 
leged the  history  of  the  title  to  the  land,  and 
stated  that  it  was  purchased  from  the  United 
Stiites  by  Martha  M.  Cody  on  August  7, 
1857,  and  that  on  the  same  day  she  borrowed 
the  sum  of  $200  from  John  C.  Bowles,  with 
which  to  purchase  the  land,  and  executed  to 
him  a  promissory  note  for  that  sum,  drawing 
interest  at  the  rate  of  25  per  cent,  per  annum, 
and  also  a  mortgage  upon  the  land  purchased 
to  secure  the  payment  of  the  note.  Tlie  mort- 
gage was  nied  for  record,  and  duly  recorded, 
on  August  11,  1857.  Subsequently,  Bowles 
duly  sold  and  transferred  the  note  and  mort- 
gage to  Marcus  D.  L.  Simpson,  and  thereafter 
Simpson  brought  an  action  in  the  district 
court  to  recover  judgment  upon  the  note,  and 
to  foreclose  the  mortgage;  and  on  April  28, 
1862,  judgment  was  rendered  in  favor  of 
Simpson,  and  against  Martha  M.  Cody,  for 
0434.28  debt,  and  $27.82  costs.  On  June  5. 
1862,  a  special  execution  was  issued  for  the 
sale  of  the  mortgaged  premises,  in  pursuance 
of  which  the  land  was  duly  sold  to  Willough- 
by Nichols,  thedefendant,for  tliesum  of  $281. 
The  money  was  paid,  and  at  the  October 
terra,  1862,  the  sale  was  confirmed;  and  on 
Novemt>er  16,  1862,  the  sheriff  executed  to 
the  defendant  a  deed  for  the  premises.  Upon 
the  delivery  of  the  deed,  the  defendant  took 
possession  of  th^  land,  until  that  time  vacant 
and  unimproved,  and  in  the  full  belief  of 
rightful  ownership  by  virtue  of  the  judicial 
sale.  It  is  also  alleged  that  the  proceedings 
were  prosecuted  by  Simpson  against  Martha 
M.  Cody  as  mortgagor  in  good  faith,  as  a  non- 
resident, and  without  any  knowledge  of  her 
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•decease,  if  it  was  in  fact  true.  It  ia  then  stat- 
ed tliat,  the  land  having  been  subject  to  tax- 
ation, and  having  been  sold,  the  defendant, 
as  owner  thereof,  redeemed  the  same  by  the 
payment  of  $60,  and  has  been  in  the  actual 
possession  of  the  land  as  owner  since  April 
29,  1863,  witiiout  any  notice  of  adverse  claim 
until  tlie  commencement  of  this  action,  and 
that  he  had  paid  taxes  assessed  thereon  to  tlie 
Amount  of  $600,  and  placed  lasting  ami  val- 
uable improvements  thereon  of  more  than 
«2,000.  It  is  alleged  thiit,  if  Martha  M.  Cody 
was  in  fact  deceased,  as  asserted  by  the  plain- 
iff,  at  the  commencement  of  the  foreclosure 
action,  no  administration  upon  herestate  had 
■ever  been  had,  and  that  the  heirs  at  law  of 
said  Martha  M.  Cody  have  resided  in  the  state 
continuously,  and  in  the  neighborhood  of  said 
land,  during  all  such  time,  and  the  records 
of  the  court  and  of  the  tax  proceedings  have 
been  open  to  their  inspection,  and  they  have 
in  fact  Itnown  thereof,  as  well  as  that  the  de- 
fendant was  in  the  possession,  and  claimed 
the  ownership,  of  the  land;  but  they  made  no 
objection  thereto,  in  any  way,  prior  to  the 
commencement  of  this  action.  Defendant 
further  alleges  that,  if  the  deed  should  prove 
invalid  by  reason  of  the  prior  decease  of  Mar- 
tha M.  Cody,  he  was  entitled  to  protection  at 
the  hands  of  the  court  for  the  full  amount 
and  value  of  the  note,  with  interest  tliereon, 
and  also  the  sum  paid  for  the  redemption  of 
such  land  from  tax-sale,  with  interest  there- 
on, before  the  plaintiff  should  be  permitted  to 
disturb  him  in  his  possession.  The  defend- 
ant further  alleges  that,  by  reason  of  the  facts, 
plaintiff  should  be  estopped  from  setting  up 
any  claim  to  the  land,  and  further  that  thede- 
fendant  is  the  equitable  assignee  of  Simpson 
of  the  note  and  mortgage,  and  all  interest  of 
Simpson  and  Bowies  therein,  with  the  right  to 
enforce  the  same  against  the  land,  if  it  should 
be  held  that  the  plaintiff  has  the  interest  of 
said  Martha  M.  Cody  therein.  But  tlie  de- 
fendant denies  the  claims  of  the  plaintiff,  and 
avers  that  he  has  been  lawfully  in  the  posses- 
sion of  the  land,  as  the  holder  and  owner 
thereof,  under  the  judicial  proceedings  stated, 
and  is  entitled  to  have  his  title  quieted  as 
against  the  claim  of  the  plaintiff.  The  defend- 
ant also  pleads  that  the  action  of  the  plaintiff 
is  barred  by  the  statutes  of  limitation.  The 
defendant  first  prayed  for  general  judgment 
against  the  plaintiff  for  costs,  and  further 
that,  if  it  should  be  found  that  plaintiff  held, 
by  purchase  or  otherwise,  the  right  of  Martha 
M.  Cody,  based  upon  the  fact  of  her  decease 
before  the  mortgage  was  foreclosed,  the 
amount  of  the  lien  thereon  by  virtue  of  the 
note  and  mortgage  should  be  determined,  to- 
gether with  the  costs  of  redemption  of  the 
land  from  tax-sale,  and  the  subsequent  tax- 
es paid  thereon,  and  also  the  value  of  the 
improvements  thereon,  and  that  the  court 
require  the  plaintiff  to  redeem  the  land 
from  these  claims  within  a  fixed  time,  or 
order  the  land  sold  for  the  satisfaction  of 
these  liens,  and  that,  upon  failure  of  the 
plaintiff    to   comply   with  the  decree,  she. 


and  her  heirs  and  assigns,  should  be  barred 
from  all  interest  or  claim  upon  said  land. 
The  plaintiff  admitted  the  allegations  of 
tl)e  answer  with  respect  to  the  mortgage 
and  judicial  sale,  but  alleged  that  they  were 
wholly  null  and  void  by  reason  of  the  fact 
that  Martha  M.  Cody  was  not  alive  when  such 
proceedings  were  had,  averring  that  she  died 
on  or  about  November  1, 1858.  The  csise  w:is 
tried  by  the  court,  a  jury  being  waived;  and 
after  the  testimony  was  submitted  the  court 
made  and  stated  the  following  conclusions  of 
fact  and  law: 

"Conclusions  of  Fact.  (1)  The  land  in 
dispute  was  Delaware  trust  land,  and  sold 
under  provisions  of  treaty  therefor  at  Os- 
awkie,  K.  T.,  August  7.  1857,  to  Martha  M. 
Cody,  for  the  sum  of  $240,  and  due  certificate 
issued  thereon  by  Daniel  Woodson,  receiver 
of  the  United  States  land-office  for  that  dis- 
trict. (2)  After  such  purchase,  and  on  said 
day,  said  Martha  M.  Cody,  for  the  considera- 
tion of  -1^200  borrowed  of  Jonathan  C.  Bowles, 
executed  to  said  Bowles,  his  heirs  and  assigns, 
a  mortgage  of  said  premises  to  secure  her 
promissory  note  of  that  day  for  the  said  sum, 
payable  two  years  after  date,  at  twenty-five 
per  cent,  interest  from  date,  and  which  mort- 
gage was  duly  acknowledged  and  certified, 
and  filed  for  record  in  the  office  of  the  regis- 
ter of  deeds  for  said  Jefferson  county,  Kan., 
on  August  II,  1857.  (3)  Said  Martha  M.  Cody 
intermarried  with  John  E.  Crane  in  the  win- 
ter of  1857-1858;  and  they  lived  together  as 
husband  and  wife  until  the  fall  of  1858,  when 
said  Martha  M.  Cody  died  intestate,  and  resi- 
dent in  Johnson  county,  Kan.,  and  was  bur- 
ied by  said  John  E.  Crane  as  her  said  hus- 
band; but  said  John  £.  Crane  had  previous- 
ly intermarried  in  the  state  of  Pennsylvania 
with  one  .Julia  Stanley,  who  was  then  living, 
— bis  lawful  wife;  and  no  adtainistration 
was  ever  had  upon  the  estate  of  Martha  M. 
Cody.  (4)  Said  John  E.  Crane,  as  the  sur- 
viving husband  of  said  Martha  M.  Cody,  on 
April  27, 1859,  executed  and  delivered  to  Mor- 
decia  H.Haines  a  warranty  deed  of  convey- 
ance, for  the  consideration  of  8620,  for  the 
saiddescribed  land,  which  was  duly  acknowl- 
edged and  recorded  on  said  date.  (5)  Prior 
to  September  24,  1861,  said  Jonatnan  C. 
Bowles  duly  sold  and  assigned  the  said  note 
and  mortgage  to  one  M.  D.  L.  Simpson,  who 
on  said  date  commenced  suit  In  this  court 
for  judgment  and  foreclosure  thereon  against 
said  Martha  M.  Cody  as  defendant;  and  on 
September  24.  1861,  summons  was  issued 
thereon,  and  returned  not  served.  Thereup- 
on, upon  affidavit  for  puldication.  publica- 
tion notice  was  made;  and  at  the  April  term 
of  this  court,  A.  D.  1862,  and  on,  to-wit, 
April  28th,  upon  default,  judgment  was  ren- 
dered in  this  court  in  favor  of  said  plaintiff, 
against  said  defendant,  for  the  sum  of  S434.28 
debt,  and  $27.32  costs  of  suit,  and  decree  of 
foreclosure  of  sale  of  said  mortgaged  prem- 
ises. Upon  order  of  sale  thereon,  issued 
June  5,  1862,  and  appraisement  and  notice, 
the  sheriff  of  this  county  made  sale  thereof 
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on  An^^ust  6.  1862,  to  the  defendant,  for  the 
Slim  of  S281,  which  sale  was  returned  into 
this  court,  and,  upon  proceedings  therein 
had,  did  thereon  order  deed  at  the  October 
term  A.  D.  1862,  on  the,  to-wit,  October 
27th;  and  thereon,  on  November  18,  1862, 
sheriS's  deed  was  executed  and  delivered  to 
the  defendant,  which  was  flied  for  record  on 
November  19,  1862.  And  all  said  proceed- 
ings were  regular  and  sufficient,  but  for  the 
prior  deatl)  of  said  Martha  M.  Cody,  to  have 
vested  full  title  in  the  defendant,  his  heirs 
and  assigns.  (6)  On  said  November  19, 
1862,  upon  filing  said  sheriff's  deed,  the  de- 
fendant redeemed  said  land  from  sale  for 
taxes  for  1861  and  1862  charged  up  thereon, 
amounting  to  the  sum  of  $18.94,  said  land 
having  been  duly  assessed  and  sold  for  such 
taxes,  and  previously  unredeemed  therefrom, 
and  then  so  redeemed  by  the  defendant  iis  the 
owner  thereof  by  virtue  of  such  sheriff's 
deed.  All  of  the  proceedings  in  court,  and 
on  the  part  of  the  defendant,  were  in  good 
faith,  without  the  knowledge  of  the  death  of 
said  Martha  M.  Cody.  (7)  At  the  time  of 
Tiling  said  deed  for  record,  said  land  was  va- 
cant, being  probably  130  acres  prairie,  and 
the  biilance  of  timber  growth.  The  defend- 
ant forthwith,  on  obtaining  his  said  deed, 
made  claim  of  ownership  thereunder  to  said 
premises,  and  during  the  next  season  put  up 
hay  thereon,  and  protected  the  timber  from 
trespassers,  and  the  other  land  from  adverse 
uses;  and  it  was  generally  known  in  that 
neighborhood  that  the  defendant  claimed  the 
said  land  as  owner  under  such  sheriff's  deed, 
and  from  this  time  it  was  so  generally  known; 
and  from  year  to  year  the  said  land  was  as- 
sessed for  taxes,  and  which  were  paid  by  the 
defendant,  amounting,  up  to  1885,  inclusive, 

about  the  sum  of dollars;  and  in  May, 

1869,  the  defendant  broke  fire-guard  strips 
around  said  land,  so  far  as  the  same  could  be 
done  on  account  of  the  timber  growth  there- 
on, and  thereafter,  from  year  to  year,  kept 
the  same  broken  up  and  burned  out,  and  used 
the  prairie  grass  purtion  for  pasture  and  hay; 
and  from  lUth  November,  1862,  down  to 
1879,  he  got  his  firewood  from  the  timber 
growth,  and  protected  said  land  from  all 
adverse  use  up  to  the  spring  of  1878,  when 
he  entirely  inclosed  said  land  with  a  substan- 
tial post  and  plank  fence  on  three  sides,  in 
connection  with  his  adjoining  land  on  the 
fourth  side,  and  a  year  or  two  later  he  put  a 
partition  fence  of  posts  and  wire  between  the 
two  tracts,  and  which  fences  and  uses  have 
ever  since  been  continued  by  the  defendant, 
and  no  part  of  said  land  has  been  put  into 
cultivation  except  for  the  purpose  of  hedge 
fences  on  two  sides  thereof.  (8)  The  value 
of  the  wood  and  grass  taken  from  the  land  by 
the  defendant  as  aforesaid,  and  pasture  since 
1879,  was  a  considerable  sum  in  each  of  the 
years  from  1863,  inclusive,  to  the  present 
time.  (9)  The  father  of  said  Martha  M. 
Cody  died  prior  to  her  death,  and  her  mother 
died  within  five  years  thereafter.  There  were 
then  and  since  living,  of  the  brothers  and  sis- 


ters of  said  Martha  M.  Cody,  deceased,  the 
plaintiff,  Eliza  Myers,  Mary  Bradford,  Mrs. 
Jester,  and  William  F.  Codj-,  then  aged, 
respectively,  17,  13,  11,  9,  and  7  years;  and 
at  tiie  commencement  of  this  action  and 
since,  by  due  deeds  of  conveyance,  the  plain- 
tiff has  acquired  all  the  interests  of  her  said 
brother  and  sisters  in  and  to  the  land  in  dis- 
pute, and  had  such  deeds  in  court  upon  the 
trial.  (10)  Until  1878,  plaintiff  and  the  oth- 
er heirs  of  Martha  M.  Cody,  decestsed,  sup- 
posed that  the  legal  title  to  the  land  had 
passed  by  John  E.  Crane's  conveyance  to 
Mordecia  B.  Haines,  and  did  not  until  then 
have  any  actual  notice  of  said  purchase  and 
occupation  by  said  defendant. 

"Conclusions  of  Law.  (1)  The  said  in- 
termarriiige  of  Martha  M.  Cody  w^ith  John 
E.  Craine  was  illegal  and  void.  (2)  The 
said  Martha  M.  Cody  having  died  resident  in 
this  state,  and  no  administration  having 
been  made  upon  her  estate,  no  statute  of 
limitations  hits  run  in  favor  of  the  plaintiff 
and  her  co-heirs.  (3)  The  said  foreclosure 
and  sale  proceeding^,  by  reason  of  the  prior 
death  of  said  Martha  M.  Cody,  were  void  as 
transferring  the  title  to  said  land,  but  did 
operate  to  transfer  the  ssiid  note  and  mort- 
gage to  the  defendant.  (4)  Under  the  law 
in  force  at  the  time  the  note  w^as  made  and 
became  due,  the  holder  of  said  mortgage  was 
entitled  to  the  possession  of  the  mortgaged 
premises,  and  the  defendant,  having  gone 
into  possession  under  such  foreclosure  and 
sale  proceedings,  Wiis  legally  in  possession  of 
said  premises;  and  this  action  of  ejectment 
was  not  maintainable  by  the  plaintiff  at  the 
commencement  thereof,  or  since.  (5)  No 
minors'  interests  having  intervened,  except 
as  in  the  ninth  finding,  the  plaintiff  and  her 
co-heirs  were  barred  from  any  action  to  re- 
cover said  land  at  the  expiration  of  Ave  years 
from  the  time  of  the  defendant  going  into 
possession  under  his  said  deed.  (6)  That 
the  defendant  has  been  in  legal  possession 
of  said  land  since  November  19,  1862.  (7) 
That  the  defendant  is  entitled  to  recover  in 
this  action,  togethei-  with  his  costs  of  suit." 

In  accordance  with  the  findings  of  fact, 
the  court  rendered  judgment  in  favor  of  the 
defendant  and  against  the  plaintiff  for  costs 
of  suit.  The  plaintiff  excepted  to  the  find- 
ings of  fact  and  conclusions  of  law,  as  well 
as  to  the  judgment  entered,  and  brings  the 
cjise  to  this  court  for  review. 

John  C.  Douglass,  for  plaintiff  in  error. 
KeeleritGephart  and  W.  W.  <£•  IV.  F.  Guthrie, 
for  defendant  in  error. 

Johnston,  J.,  {after  stating  the  facts  as 
above.)  The  facts  found  by  the  court  are 
sufficient  to  sustain  the  judgment  that  was 
given.  Nichols  ha$  acquired  a  title  to  the 
land  by  adverse  possession,  which  is  equal  to 
a  conveyance  in  fee.  He  purchased  the  land 
in  1862  at  a  judicial  sale,  and  has  been  con- 
tinuously in  possession  of  it  since  November 
19,  1862.  It  is  true  that  the  judicial  pro- 
ceeding and  sale  were  invalid  by  reason  of 
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the  fact  that  Martha  M.  Cody  was  deceased 
when  the  foreclosure  proceedings"  were  in- 
stituted against  tier;  and  therefore  the  sale, 
and  the  deed  made  in  pursuance  of  the  sale, 
were  void,  and  conferred  no  title  on  Xichols, 
wlio  was  the  purchaser.  The  title  of  the  de- 
fendant, however,  rests  upon  his  possession, 
and  not  upon  the  judicial  sale  or  the  deed. 
The  procee<ling  and  sale  -were  conducted  in 
good  faith,  upon  the  tlieory  that  Cody  was 
then  alive,  and  that  due  notice  had  been 
given  to  her  of  the  foreclosure  action.  Nich- 
ols became  a  purchaser  at  the  sale  in  good 
faith,  supposing  that  he  was  acquiring  a  com- 
plete title.  He  entered  into  possession  under 
a  claim  of  ownership,  and  not  as  mortgagee 
or  the  trustee  of  any  one.  He  continued  in 
the  actual,  visible,  and  exclusive  possession, 
under  claim  of  title,  from  1862  until  the  com- 
mencement of  this  action,  in  1885, — a  period 
of  nearly  23  years, — paying  the  taxes,  and 
making  valuable  improvements  thereon,  as 
owner.  A  title  by  prescription  arises  in  the 
adverse  occupant  at  the  end  of  15  years,  if 
the  owner  labors  under  no  disability;  and,  if 
he  does,  within  two  years  after  the  disability 
is  removed.  Civil  Code,  §§  16,  17.  It  is 
conceded  that  the  youngest  heir  of  Martha 
M.  Cody  attained  majority  in  1877;  and,  there 
being  but  two  years  after  the  removal  of  the 
disability  within  which  to  bring  action,  the 
bar  was  complete,  and  the  title  of  Kiciiols 
had  fully  ripened,  in  1879.  Although  the 
deed  under  which  he  claimed  was  void,  it  af- 
forded color  of  titla.  The  claim  of  owner- 
ship under  the  deed  being  bona  fide,  it  f  ur- 
nislied  a  good  basis  for  adverse  possession, 
althougli  wholly  ineffectual  to  convey  title. 
3  Washb.  Real  Prop.  (5th  Ed.)  149.  "When 
the  bar  of  the  statute  becomes  complete,  how- 
ever destitute  of  the  color  of  title  such  oc- 
cupancy may  have  been  under,  to  the  extent 
that  it  was  actual,  visible,  and  continuous,  a 
title  by  prescription  arises  in  the  adverse  oc- 
cupant. This  title  is  in  all  respects  equal  to 
a  conveyance  in  fee.  The  only  distinction 
which  can  be  recognized  between  title  ac- 
quired under  the  statute  of  limitations  by  ad- 
verse occupancy,  under  claim  and  color  of 
title,  and  without  such  claim  or  color,  is  that 
In  ttie  latter  case  title  will  only  be  co-exten- 
sive with  actual,  visible,. and  continued  oc- 
cupancy, while  in  the  former  color  of  title 
may,  by  construction,  embrace  lands  only 
part  of  which  was  thus  actually  occupied." 
Roots  V.  Beck,  109  Ind.  472,  9  N.  E.  Rep. 
698;  Glldehaus  v.  Whiting.  39  Kan.  706,  18 
Pac.  Rep.  916.  The  deed  under  whii-h  a  party 
claims  title  gives  character  to  his  possession, 
and  gives  rise  to  the  presumption  that  he  in- 
tends his  entry  shall  be  co-extensive  with  the 
description  in  his  deed.  An  adverse  posses- 
sion of  real  estate  for  the  stiitutory  period, 
Iield  in  good  faith  under  a  deed,  will  confer 
title,  however  defective  the  deed  may  be,  and 
although  the  jttdicial  proceedings  and  sale 
under  which  it  is  issued  were  void,  and  will 
do  so  even  if  the  deed  is  void  on  its  face. 
Walker  v.  Hill,  111  Ind.  223,  12  N.  E.  Rep. 


387;  Hall  v.  Law,  102  tl.  S.  461;  Tremaine 
V.  Weatherby,  58  Iowa,  615,  12  N.  W.  Rep, 
609;  Sands  v.  Hughes,  53  N.  Y.  297;  Chand- 
ler V.  Spear,  22  Vt.  388;  Hoye  v.  Swan,  5 
Md.  237;  Humphries  v.  Huffman.  83  Ohio 
St.  395;  Austin  v.  Bust,  73  111.  491;  Ellicott 
V.  Pearl,  10  Pet.  412;  Logan  v.  Jelks,  34  Ark. 
547;  Murphy  v.  Doyle,  33  IST.  W.  Rep.  222; 
Ang.  Lim.  §  404. 

Tlie  plaintiff  insists  that  Nichols  was  hold- 
ing under  the  Cody  mortgage  as  an  equitable 
assignee,  and  must  be  treaW  as  holding  the 
possession  in  trust  for  the  lieirs  of  the  mort- 
gagor. She  claims  that,  as  the  issues  were 
framed  and  found,  the  defeudant  is  only  en- 
titled to  the  rights,  and  is  bound  by  the  ob- 
ligations, of  a  mortgagee  in  possession,  and 
that  the  decree  rendered  should  have  been  for 
an  equitable  redemption.  As  we  have  seen, 
the  entry  of  the  defendant  was  not  under  the 
mortgage,  but  be  took  and  lieid  possession 
under  a  claim  of  absolute  ownership.  The 
defendant  recognized  no  trust,  nor  any  title 
other  than  his  own,  and  at  no  time  was  he 
intending  to  hold  in  subserviency  to  another. 
His  possession  was  open  and  hostile  from  the 
inception,  and  so  continued  until  the  com- 
mencement of  this  action.  Under  the  facts 
found,  there  is  no  ground  for  the  contention 
that  the  defendant  was  holding  under  the 
mortgage. 

Plaintiff  contends  that  by  the  pleadings 
the  defendant  limited  himself  to  the  defense 
of  equitable  relief  under  the  mortgage,  and 
was  not  entitled  lo  avail  himself,  or  to  receive 
the  advantage,  of  the  defense  of  the  statute 
of  limitations.  We  do  not  agree  with  this 
contention.  The  petition  of  the  plaintiff  was 
an  ordinary  one  in  ejectment,  alleging  owner- 
ship and  the  right  of  possession,  and  asking 
for  rents  and  profits  and  the  recovery  of  pos- 
session. The  defendant  answered  by  deny- 
ing generally  every  fact  alleged  in  the  peU- 
tion,  except  that  he  was  in  possession  of  the 
premises;  and  he  averred  that  he  had  been 
in  the  open,  notorious,  continuous,  and  ad- 
verse possession  from  November,  1862,  as  the 
owner  thereof  under  the  judicial  sale  and 
deed;  and  therefore  that  the  plaintiff  was 
barred  under  the  laws  of  the  state  from  prose- 
cuting the  action.  In  further  answer  he  sets 
up  a  detailed  history  of  the  title  of  the  land 
from  its  sale  by  the  United  Slates  down  to 
the  commencement  of  the  action,  reciting  at 
length  the  giving  of  the  mortgage,  its  fore- 
closure, tlie  sale  of  the  land,  and  the  execu- 
tion of  the  deed  to  himself,  his  possession  an& 
payment  of  taxes,  as  well  as  making  improve- 
ments thereon;  and  he  refers  to  the  alleged 
defect  in  his  deed  by  reason  of  the  death  of 
Martha  M.  Cody  prior  to  the  commencement 
of  the  foreclosure  proceedings.  He  then  asks 
that,  if  his  title  should  fail  upon  the  other 
defenses,  and  by  reason  of  the  defects  men- 
tioned, he  should  be  granted  equitable  relief 
and  protection  to  the  full  amount  of  the  note 
and  interest,  the  taxes  and  interest,  and  the 
value  of  the  improvements  which  he  had 
placed  on  the  premises.    In  connection  with 
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these  allegations.  It  was  stated,  however,  that 
by  reason  of  the  facts  stated  the  plaintiff  was 
the  actual  ownerof  theprenaises,  and  that  the 
plaintiff  was  harred  from  the  prosecution  of 
the  action,  or  the  setting  op  of  any  claim  or  ti- 
tle to  the  land.  There  is  no  inconsistency  in 
the  averments  of  the  answer,  nor  anything 
which  precluded  the  court  from  awarding  ihe 
judgment  thiit  was  rendered.  A  defendant  is 
entitled  to  set  forth  as  many  grounds  of  de- 
fense and  for  relief,  either  leg^al  or  equitable, 
as  he  may  have.  Civil  Code,  §§  94,  95.  In 
this  case  the  defendant  claimel  ownership 
by  adverse  possession,  and  that  the  plaintiff 
was  barred  under  the  laws  of  the  state  from 
maintaining  her  action;  but,  failing  in  these 
defenses,  he  asked  for  such  relief  as  the  facts 
alleged  would  warrant.  We  see  no  reason 
why  this  practice  is  not  permissible.  In  ac- 
tions for  slander  the  defendant  may  Include 
In  his  answer  a  denial  that  he  used  the  lan- 
guage imputed  to  him,  as  well  as  an  aver- 
ment that  the  language  so  impated  is  true. 
These  defenses  are  held  not  to  be  inconsistent, 
and  certainly  there  is  no  more  ground  for 
holding  the  defenses  made  in  this  action  to 
be  inconsistent  with  each  other.  Cole  v. 
Woodson,  32  Kan.  272,  4  Pac.  Rep.  321. 

The  legal  defense  of  title  arising  from  ad- 
verse occupancy  and  the  statutes  of  limita- 
tions is  fully  sustained  by  the  facts  which 
have  been  found,  and  hence  there  was  no  oc- 
casion for  the  court  to  go  further.  The 
equitable  relief  was  only  asked  in  the  event 
that  the  court  should  find  from  the  facts  that 
the  legal  defenses  were  not  made  out.  It  is 
immaterial  that  some  of  the  conclusions  of 
law  stated  by  the  court  may  be  incorrect,  so 
long  as  the  facts  snfflciently  support  the  judg- 
ment: and,  this  being  true,  the  judgment 
that  Was  rendered  should  be,  and  will  be  af- 
firmed.    All  the  justices  concurring. 


(19  Or.  2o0) 

Sfkert  et  aZ.  v.  Lbwis. 

(Supreme  Court  of  Oregon.  May  17, 1890.) 
AonoM  OH  Note— PLBiLDiNO. 
In  an  action  on  a  promissory  note  which  had 
appended  to  it  on  the  same  sheet  of  paper  an  ac^ree- 
ment  by  the  maker  to  deliver  his  entire  wool  dip 
for  a  particular  year,  as  security  for  the  not«,  and 
which  provid«fd  that  the  plaintifFs  were  to  sell  the 
same  on  commission,  and  apply  the  proceeds  in 
payment  of  said  note,  held,  that  a  complaint  which 
was  sufficient  in  every  other  particular,  but  did  not 
alleee  that  the  defendant  failed  to  deliver  the 
wooX  or  that  it  was  insufficient  to  pay  the  debt, 
was  good  on  demurrer. 

{Syllabus  by  (he  Court.) 

Appeal  from  circuit  court.  Union  county; 
James  A.  Fee,  Judge. 

This  is  an  action  founded  on  two  promis- 
sory notes,  which  are  alike  in  every  particular, 
except  as  to  amounts,  time  of  payment,  dates, 
etc.  One  is  for  Jl.OOO,  upon  which  a  pay- 
ment of  $1,086.32  is  indorsed,  and  the  other 
is  for  $150.  Each  bears  interest  at  the  rate 
of  10  per  cent,  per  annum  until  paid,  and 
each  note  is  past  due.  At  the  foot  of  each 
note,  and  on  the  same  piece  of  paper,  is  the 
v.23p.no.l6— 61 


following  writing,  signed  by  the  defendant: 
"The  above  being  an  advance  on ,  en- 
tire wool  clip  for  188-,  in  consideration  there- 
of   agree  to  consign  to  said  J.  L.  Sperry 

&  Co..  at  Portland,  Oregon,  as  soon  as  shorn, 
the  whole  or  said  wool  clip  from  all  sheep 

owned   or  controlled  by ,  numbering 

head;  said  wool  to  be  held  by  said  com- 
pany as  security  for  this  and  every  other  ob- 
ligation of  the  undersigned  to  said  company, 

and  to  be  sold  by  said  company  for .  on 

account  on  commission  under-; instruc- 
tions, the  proceeds  of  such  sale  to  be  ap- 
plied, first,  to  any  obligation  secured  hereby, 
and  the  overplus  to  be  paid  over  to  the 
undersigned."  A  general  demurrer  was  sus- 
tained to  the  complaint,  and,  the  plaintiffs 
not  wishing  to  amend  their  complaint,  final 
judgment  was  rendered  against  tliem,  from 
which  this  appeal  is  taken. 

/.  W'.SAeZton,  for  appellants.  Cage  Baker, 
for  respondent. 

Sthahan,  J.,  (after  stating  the  facts  as 
above.)  There  is  no  defect  in  the  complaint, 
except  the  respondent  claims  that  the  note 
and  the  writing  appended  to  it  are  to  be  con- 
strued together,  and  constitute  one  entire 
contract,  and  that,  before  the  plaintiff  can  re- 
cover, he  must  show  by  his  pleading  that  the 
wool  specified  in  the  contract  was  not  deliv- 
ered, or  that  the  same  was  insufficient  to  pay 
the  debt.  But  in  this  counsel  is  evidently 
mistaken.  The  obligation  to  pay  created  by 
the  note  is  unconditional  and  absolute,  and 
the  most  that  can  be  said  for  the  writing  ap- 
pended to  it  is  that  the  defendant  promised 
to  give  a  particular  security  from  which  an 
amount  of  money  was  expected  to  be  received 
by  the  plaintiffs  sufficient  to  pay  the  note. 
It  was  the  defendant's  daty  to  consign  his 
wool  clip  to  the  plaintiffs,  and  until  he  did  so 
no  duty  devolved  on  the  plaintiffs  whatever. 
The  complaint  alleges  the  notes  have  not  been 
paid,  except  a  particular  sum  on  one  of  them, 
and  the  demurrer  admits  the  facts.  Under 
this  state  of  the  record  it  was  clearly  error  to 
sustain  the  demurrer.  The  judgment  ap- 
pealed from  will  therefore  be  reversed,  and 
the  cause  remanded  to  the  court  below,  with 
directions  to  overrule  the  demurrer,  and  for 
such  further  proceedings  as  may  be  proper. 


Holmes  v.  Page. 


(It  Or.  232) 


(Supreme  Cmixt  of  Oregon.    May  18, 1890.) 

Action  on  Account  Stated— HnsBA.ND  and  Wifb 
— Family  Expenses. 

1.  An  account  stated  is  an  account  which  has 
been  rendered  by  the  creditor,  and  has  been  a» 
sented  to  by  thedebtoras  correct,  either  expressly, 
or  by  implicatinn  of  law  from  failure  to  object. 

2.  The  action  is  not  founded  upon  the  items  of 
the  account,  but  on  the  defendant's  consent  to  the 
balance  stated. 

3.  Where  goods  are  bought  as  family  expenses, 
and  are  so  used,  either  husband  or  wife,  or  both,  are 
liable  in  an  action  for  them;  but  the  wife  cannot 
be  made  liable  on  a  contract  based  on  account 
stated  between  her  husband  and  the  plaintiff,  to 
which  she  has  not  assented. 

(Syllabui  by  the  Court) 
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Appeal  from  circuit  court,  Umatilla  coun- 
ty,; Jami£S  a.  Fee,  Judge. 

This  is  an  action  on  an  account  stated,  in 
which  the  defendants,  as  husband  and  wife, 
were  sued  jointly.  The  defendant  Tliomas 
P.  Page  made  default,  but  hi^  wife,  tlie  de- 
fendant Frances  £.  Page,  answered  for  her- 
self only.  Upon  issue  being  joined,  after  a 
trial  a  verdict  and  judgment  was  rendered 
against  the  defendant  Frances  £.  Page  for 
the  amount  demanded,  from  which  the  pres- 
ent appeal  is  taken. 

Ramsey  &  Wager  and  Wm.  Parsons,  for 
appellant.     W.  F.  Butcher,  for  respondent. 

Lord,  J.  The  balance  on  the  accountstat- 
ed  is  alleged  to  have  been  due  on  an  account 
for  goods  sold  and  delivered  to  the  defendants 
for  family  use,  but  the  record  discloses  that 
no  accounting  ever  took  place  between  the 
plaintiff  and  the  defendant  Frances  £.  Page 
in  which  a  balance  was  found  due  which  she 
agreed  to  pay.  The  action  is  not  based  upon 
the  original  indebtedness  for  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendants 
for  family  use,  but  on  an  accounting  which 
was  had  between  the  plaintiff  and  the  hus- 
band of  Frances  E.  Page,  in  which  a  balance 
was  found  due  in  the  sum  named,  which  he 
promised  to  pay.  The  question  raised  and 
to  be  determined  is  whether  the  assent  of  the 
husband  to  a  balance  due  on  account  stated 
binds  the  wife,  the  delendant  Frances  E. 
Page,  with  whom  and  the  plaintiff  no  account 
was  ever  struck,  and  balance  found  to  be  due 
which  she  undertook  or  agreed  to  pay.  It 
arises  out  of  the  following  instruction:  "I 
instruct  you  that,  if  you  tind  that  an  account 
was  stated  with  Thomas  P.  Page,  and  find  that 
Thomas  P.  Page  and  Frances  £.  Page  were 
husband  and  wife  at  the  time  the  account 
was  stated,  or  that  they  were  husband  and 
wife  at  the  time  the  goods  were  purchased, 
then  Frances  E.  Page  was  bound  tliei-eby." 
The  effect  of  this  instruction,  in  such  case,  is 
to  say  that  the  assent  of  the  husband  is  the 
assent  of  the  wife,  and  binds  her  equally  with 
him,  so  that,  if  an  account  was  stateil  between 
the  plaintiff  and  the  husband  of  the  defend- 
ant which  he  admitted  to  be  rorrect,  she 
is  alike  bound  thereby,  and  precluded  from 
making  any  defense  that  he  could  not  make. 
An  account  stateil  is  an  account  which  has 
been  rendered  by  the  creditor,  and  has  been 
assented  to  by  the  debtor  as  correct,  eitlier 
expressly,  or  by  implication  of  law  from  fail- 
ure to  object.  Truman  v.  Owens,  17  Or.  523, 
21  Pac.  Rep.  665.  The  action  is  based  on  an 
agreement  between  the  parties  founded  upon 
an  examination  of  the  transaction  embraced, 
and  has  all  the  force  of  a  contract.  It  is  in 
the  nature  of  a  new  promise,  but  the  consid- 
eration of  the  promise  is  the  stating  of  the 
account.  AsSeauls,  C.  J.,  said:  "Theorlg- 
inal  account  becomes  the  consideration  for 
the  agreement,  and  it  is  not  necessary  to 
prove  the  items  of  such  account;  nor  can  they 
be  inquired  into  or  surcharged  except  for 
some    fraud,   error,   or   mistake,  and  such 


grounds  must  be  according  to  the  weight  of 
authority  set  forth  in  the  pleadings."  Auze- 
rais  V.  Naghe.  74  Cal.  64,  15  Pac.  Rep.  371. 
The  reason  is  that  the  action  is  not  founded 
upon  the  items  of  the  account,  but  on  the 
defendant's  consent  to  the  balance  staled. 
This  agreed  statement  becomes  an  original 
demand,  and  is  equivalent  to  an  express  prom- 
ise to  pay  the  actual  sura  stated,  which  the 
creditor  becomes  entitled  to  recover;  and,  as 
this  is  strictly  an  action  on  an  account  stated, 
the  plaintiff  must  prove  it  as  alleged  in  his 
complaint,  and  nothing  short  of  such  proof 
will  support  his  allegation.  Volkening  v.  De 
Graaf,  81  N.  Y.  271.  Unless,  tlierefore,  the 
promise  or  assent  of  the  husband  of  the  de- 
fendant operates  to  bind  and  make  her  liable 
on  the  account  stated,  the  plaintiff  must  fail. 
Section  2874.  Or.  Coile,  provides  that  "the 
expenses  of  the  family  and  the  education  of 
the  children  are  chargeable  upon  the  property 
of  both  husband  and  wife,  or  either  of  them; 
and,  in  relation  thereto,  they  may  be  sued 
jointly  or  separately."  Here  the  liability  for 
family  expenses  is  created  against  either  hus- 
band or  wife,  or  both,  by  the  statute.  Under 
this  provision,  each  is  personally  liable  when 
the  indebtedness  is  for  the  purposes  contem- 
plated by  it. 

The  fact  that  the  goods  sold  were  for  the 
use  of  the  family,  and  were  so  used,  but  were 
charged  to  the  husband  individually,  or  that 
he  may  have  given  his  note  for  the  same,  will 
not  exonerate  the  wife  from  liability  on  the 
original  indebtedness  so  long  as  such  note 
remains  unpaid.  In  Black  v.  Sippy,  15  Or. 
575, 16  Pac.  Uep.  418,  the  action  was  against 
the  wife  to  recover  money  for  goods  and 
merchandise  sold  and  delivered  for  the  use  of 
the  family  which  had  been  charged  to  the 
husband,  and  whoon  an  accounting  had  given 
his  note  to  the  plaintiff  for  the  sum  found 
due,  which  the  plaintiff  then  held  and  was 
unpaid;  and  tiie  defense  urged  was  that  the 
acceptance  by  the  plaintiff  of  the  note  of  her 
husband  was  payment  of  the  original  indebt- 
edness. But  the  court  held  that  the  chang- 
ing of  tlie  form  of  the  indebtedness,  as  against 
him,  did  not  release  her  from  liability  under 
the  statute  to  pay  for  such  goods  and  mer- 
chandise incurred  as  a  family  expense.  No 
claim  was  made  that  the  wife  was  liable  on 
the  note,  or  that  her  husband,  in  giving  such 
note,  was  agent  for  her.  The  action  was 
baaed  on  the  right  given  the  creditor,  and  the 
liability  declared  by  the  statute  against  either 
or  both,  for  a  debt,  for  goods  and  merchan- 
dise, incurred  as  a  family  expense;  and,  if 
this  action  was  founded  upon  the  original  in- 
debtedness for  family  expenses,  the  fact  that 
the  items  of  such  indebtedness  had  been 
charged  to  the  husband,  or  that,  on  an  ad- 
justment of  such  account,  a  balance  had  been 
found  due  which  the  husband  had  promised 
to  pay,  or  for  which  he  had  given  his  note, 
and  which  remained  unpaid,  would  not  de- 
feat her  liability  for  such  indebtedness  in- 
curred as  a  family  expense.  But  the  liability 
sought  to  be  enforced  in  this  action  against 
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the  defendant  is  not  on  an  account  for  goods 
sold  and  delivered  to  the  defendant  for  family 
use,  but  it  is  based  on  the  promise  of  the 
husband  to  pay  the  balance  found  to  be  due 
on  such  an  account  stated  between  the  pLtin- 
tiff  and  him,  on  the  theory  that  his  promise 
or  undertaking  in  relation  thereto  is  the 
wife's,  or  that  in  such  case  he  is  agent  for 
her,  nnd  his  engagement  aliice  binds  her.  It 
thus  appears  that  the  plaintift  is  not  seeking 
to  enforce  her  liability  under  the  statute,  but 
on  her  husband's  promise  or  contract  to 
which  she  is  not  a  party,  or  to  which  she  has 
not  assented.  And,  if  she  is  bound,  the  plain- 
tiCF  is  not  required  to  prove  the  items,  and 
she  is  precluded,  except  for  fraud  or  mistake 
alleged,  from  inquiring  into  their  validity, 
whether  they  were  bought  for  family  use  or 
not,  or  to  make  other  defense.  To  so  hold  is 
to  make  her  husband  her  agent  against  her 
will,  and  to  enable  him  to  bind  his  wife 
without  her  assent,  express  or  implied. 

The  principle  is  elementary  that  it  is  only 
the  parlies  to  a  contract,  and  their  represent- 
atives, that  are  bound  by  it.  That  a  hu3bnnd 
may  be  agent  for  bis  wife  is  not  doubted; 
but,  as  hiis  been  said,  "a  husband  has,  by 
virtue  of  his  relation  alone,  no  implied  power 
to  act  as  the  agent  of  his  wife  in  the  trans- 
action of  her  business.  Whatever  authority 
lie  exercises  in  thnt  capacity  must  be  derived 
from  her  prior  appointment  or  subsequent 
ratification."  Mechem,.Ag.  §  63.  It  is  not 
disputed  that,  if  the  goods  were  bought  for 
family  expenses,  and  were  used  by  the  fam- 
ily, the  defendant  is  liable;  but  she  cannot  be 
tnade  liable  on  a  contract  based  on  an  account 
stated  between  her  husband  and  the  plaintiff 
to  which  she  has  not  assented.  It  results 
tliat  the  judgment  must  be  reversed,  and  the 
cause  remanded. 
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ISTOXICATINQ  LlQUOBS — S.U.BS  BT  AOBNT. 

1.  Where  one  sells  spirituous  llqaors  as  the 
ngent  of  another,  neither  he  nor  his  principal  hav- 
ing any  license,  under  the  statute  be  is  liaole  per- 
sonally to  an  Indictment. 

8.  Statvtes  probibitinr  the  sale  of  liqaors, 
without  first  having  obtained  a  license  therefor, 
are  in  the  nature  of  fiscal  and  police  regulations, 
and  make  their  violation  indictable,  Irrespective  oi 
{(uUty  knowledge. 
{Sullabua  by  the  Court.') 

Appeal  from  circuit  court,  Klamath  county; 
li.  B.  Webster,  Judge. 

The  defendant  was  jointly  indicted  with 
one  D.  A.  Scott  under  a  charge  of  selling 
spirituous  liquors  without  a  license.  There 
was  a  failure  in  arresting  Scott,  and  defend- 
ant went  to  separate  trial  and  was  convicted. 
On  the  trial  the  defendant  sought  to  intro- 
duce substantially  the  following  facts  as  a 
defense  to  the  indictment:  That  one  D.  A. 
Scott,  the  co-defendant  in  this  indictment, 
abontthe  1st  day  of  October,  1889,  opened  a 
saloon  for  sale  of  spirituous  liquors  at  Bonan- 
za, a  small  village  in  Klamath  county,  Or., 


situated  about  20  miles  from  Linkville,  the 
county-seat.  That  shortly  after  opening 
said  business  the  said  Scott  represented  to 
defendant  and  other  residents  of  the  vil- 
lage that  he  had  deposited  with  tlie  treas- 
urer of  said  county  tiie  money  for  his  li- 
cense, in  accordance  with  the  custom  of 
parties  desiring  a  license,  and  that  he  must 
go  to  Linkville  and  get  it.  That  Scott  at 
this  time  had  a  United  States  revenue  li- 
cense for  the  sale  of  liquors,  and  that  after 
making  these  representations  Scott  hired  tlie 
defendant  to  tend  bar  for  him  until  he  could 
go  and  get  bis  license,  and  return,  which 
would  be  in  a  few  days.  Scott  left  with  the 
alleged  purpose  of  getting  his  license;  he 
never  retumed.  Soon  after  Scott  left,  his 
creditors  attached  his  property  and  closed  his 
business,  but  that,  during  the  interval  be- 
tween his  leaving  and  closing  the  business, 
the  defendant  sold  the  liquor  to  the  witness 
Truitt.  That  the  defendant  bad  no  interest 
whatever  in  the  business  or  its  receipts,  and 
that  he  honestly  believed  that  Scott  had  taken 
out  his  license  before  the  delivery  of  the 
whisky  to  the  witness  Truitt.  These  facts 
were  sought  to  be  shown  by  several  witnesses, 
but  on  objection  the  court  -  refused  to  admit 
the  evidence,  and,  iu  effect,  instructed  the 
jury  that  such  facts  would  not  constitute  a 
defense  for  selling  liquor  without  a  license. 

H.  K.  Hanna,  for  appellant.  Wm.  M. 
Colviff,  for  the  State. 

Lord,  J.  On  behalf  of  the  defendant,  it  is 
contended  that  as  he  was  simply  a  servant  or 
employe  of  Scott's,  and  had  no  interest  in  the 
business,  or  the  result  of  the  sales  of  liquor, 
and  honestly  believed  his  employer  had  pro- 
cured a  license,  and  was  misled  by  him, 
he  could  have  no  notice  or  intention  to  vio- 
late the  law,  without  which  his  act  could  not 
constitute  a  criminal  offense.  The  conten- 
tion, therefore,  is  that,  to  make  a  transaction 
criminal,  there  must  be  both  the  will  and  act 
entering  into  the  transaction.  That,  "the 
wrongful  intent  being  the  essence  of  every 
crime,  it  [the  doctrine]  necessarily  follows 
that,  whenever  one  is  misled,  without  fault 
or  carelessness,  concerning  facts,  and  while 
so  misled  acts  as  he  would  be  justified  in 
doing  were  they  [the  facts]  what  he  believes 
them  to  be,  he  is  legally  innocent,  the 
same  as  he  is  innocent  morally."  1  Bish. 
Crim.  Law,  g  803.  "The  doctrine  which 
requires  an  evil  intent  lies  at  the  foun- 
dation of  public  justice.  There  is  only  one 
criterion  by  wiiich  the  guilt  of  men  is  to 
be  tested.  It  is  whether  the  mind  is  crim- 
inal." Id.  §287.  Thus,  in  Faulks  T.  Peo- 
ple, 39  Mich.  200,  where,  on  a  prosecution 
for  selling  intoxicating  liquors  to  a  minor,  it 
was  held  a  good  defense  to  show  that  the 
seller  reasonably  believed  him  of  age,  Camp- 
bell, 0.  J.,  said:  "It  cannot  be  assumed 
that  the  legislature  would  attempt  such  a 
wrong  as  to  punish  as  criminal  an  act  which 
involved  no  criminal  intent.  *  ♦  •  This 
principle  is  as  old  as  the  ciiminal  law,  and 
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nnderlfes  the  whole  of  it. "  As  Illustrative 
of  the  principle  involved,  see,  also,  Fiirrell  v. 
State,  32 Ohio  St.  456;  3  Lawson,  Grim.  Def. 
200,  267,279;  11  Amer.  &  Eng.  Cvclop.  Law, 
"Intoxicating  Liquors,"  694,  698.  On  the 
other  hand,  in  other  jurisdictions,  upon  the 
question  whether  the  seller  knew  that  the 
buyer  was  a  minor,  it  has  been  held  that 
ignorance  in  this  particular,  joined  with  an 
honest  belief  that  the  minor  was  of  full  age, 
is  no  defense.  In  Ulrich  v.  Com.,  6  Bush, 
400,  it  was  held  that  it  is  as  incumbent  on 
the  vendor  of  liquors  to  know  that  bis  cus- 
tomer labors  under  no  disability  as  it  is  for 
him  to  know  the  law,  and  that  his  ignorance 
of  neither  will  excuse  him.  In  McCutcheon 
V.  People,  69  111.  606.  Scott,  J.,  said:  "The 
license  procured  under  tlie  first  section  of  the 
act  confers  no  authority  on  the  licensee  to  sell 
intoxicating  liquors  to  a  minor,  except  upon 
one  condition,  viz.,  he  shall  have  the  written 
order  of  his  parents,  guardian,  or  family 
physician.  *  •  •  The  law  imposes  upon 
the  licensed  seller  the  duty  to  see  that  the 
party  to  whom  he  sella  is  authorized  to  buy, 
and,  if  he  makes  a  sale  without  this  knowl- 
edge, he  does  it  at  his  peril.  *  *  *  It  is 
no  answer  to  this  view  to  say  the  licensee 
may  sometimes  be  imposed  upon  and  made 
to  suffer  the  penalties  of  the  law  when  he 
had  no  intention  to  violate  its  provisions. 
This  is. a  risk  incident  to  the  business  he  has 
undertaken  to  conduct,  and,  as  he  recivesthe 
gains  connected  therewith,  he  must  assume 
also  with  it  at  all  the  hazards."  See  note  tu 
Farrell  v.  State,  30  Amer.  Rep.  617. 

The  principle  established  by  this  view  is 
that  ignorance  of  fact  is  no  defense  where  the 
statute  makes  the  offense  indictable,  irre- 
spective of  guilty  knowledge.  As  Dixon,  C. 
J.,  said:  "Where  a  statute  commands  that 
an  act  be  done  or  omitted  which  in  the  ab- 
sence of  such  statute  might  have  been  done 
or  omitted  without  culpability,  ignorance  of 
the  fact  or  state  of  things  contemplated  by  the 
statute  will  not  excuse  its  violation."  State 
v.  Hartfiel,  24  Wis.  61;  I  Whart.  Crim.  Law, 
§  88;  3  Greenl.  Ev.  §  21.  Our  statute  pro- 
vides "that  no  person  shall  be  permitted  to 
sell  spirituous,  malt,  or  vinous  liquors  in  this 
state  ♦  *  *  without  having  first  ob- 
tained a  license  from  the  county  court,"  etc. 
Section  1.  And  again:  "If  any  person  or 
persons  shall  barter,  sell,  or  dispose  of,  in  any 
manner,  any  spirituous,  malt,  or  vinous  liq- 
uors, without  having  first  obtained  a  license 
therefor  as  provided  by  this  act,  such  person 
shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fineil  not  less 
than,"  etc.  Section  9,  Sess.  Laws  1889,  pp.  9, 
10.  The  language  of  this  statute  is  absolute 
and  unconditional.  Its  purpose  is  to  com- 
pel every  person  who  engages  in  the  sale  of 
intoxicating  drinks  to  first  obtain  a  license  as 
required  by  tlie  statute;  otherwise  be  acts  at 
his  peril.  Statutes  of  this  character  are  in 
the  nature  of  fiscal  and  police  regulations, 
and  im[)ose  criminal  penalties  irrespective  of 
any  intent  to  violate  them;  the  purpose  being 


to  require  a  degp^ee  of  diligence  for  the  pro- 
tection of  the  public  which  shall  render  vio- 
lation impossible.  People  v.  Robv,  52  Mich. 
579,  18  N.  W.  Rep.  365.  The  statute  makes 
it  a  positive  requirement  that  a  license  shall 
be  first  obtained  before  a  sale  can  be  made 
without  incurring  the  penalty  denounced. 
It  makes  such  an  act  indictable,  irrespective 
of  guilty  knowledge,  and  ignorance  of  fact, 
however  sincere  and  honest,  cannot  avail  as 
a  defense.  Hence  it  is  no  defense  to  an  in- 
dictment for  selling  liquor  without  a  license 
that  the  defendant  sold  as  the  agent  of  an- 
other person.  "It  is  no  defense,"  says  Mr. 
Wharton,  "that  the  defendant  was  acting  as 
agent  for  another.  He  is  criminally  respon- 
sible as  principal  himself,  notwithstanding 
such  agency."  2  Wliart.  Crim.  Law.  §  1504; 
Bish.  St.  Crimes,  §  1024.  In  SUte  v.  Bug- 
bee,  22  yt.  34,  the  court  say:  "It  is  claimed 
that  if  thd  respondent,  in  making  the  sale, 
acted  gratuitously  as  the  mere  servant  of 
Hunt,  he  would  not  be  personally  liable  to 
Indictment  though  Hunt  had  no  license.  But 
we  think  tliis  is  not  soisnd.  If  the  respond- 
ent justify  the  act  of  selling  under  Hunt,  as 
his  principal,  he  must  show  iin  authority  in 
his  principal  to  sell.  The  agent  who  does 
the  act  can  stand  in  no  better  situation  than 
his  principal.  He  justifies  under  him;  and, 
if  the  principal  had  no  authority  to  sell,  the 
agent  could  have  none.  •  •  •  Hunt  hav- 
ing had  no  license  t9  sell,  the  respondent  must 
stand  as  principal,  so  far  as  appertains  to  this 
prosecution."  See,  also,  11  Amer.  &  Eng. 
Cyclop.  Law,  tit.  "Intoxicating  Liquors," 
714,  715.  Standing  in  the  place  of  his  prin- 
cipal, the  bar-keeper  is  bound  to  know,  to 
excuse  himself  from  liability,  that  his  princi- 
pal is  licensed  to  sell  intoxicating  liquors,  as 
otiierwise  he  is  charged  with  the  knowledge 
that  such  sales  are  prohibited  and  in  viola- 
tion of  the  statute.  As  statutes  of  this  char- 
acter bind  the  parly  to  know  the  facts  and  to 
keep  them  at  his  peril,  neither  the  motives 
nor  the  Intent  of  the  defendant  can  relieve 
him,  when  a  sale  is  made  without  a  license. 
The  intent  is  immaterial  when  the  statute 
makes  the  act  indictable  irrespective  of  guilty 
knowledge;  and  in  such  case  ignorance  of 
fact,  no  matter  how  sincere, can  be  no  defense. 
It  is  enough  that  under  the  statute  the  com- 
mission of  the  act  prohibited  constitutes  the 
offense,  irrespective  of  the  motives  or  knowl- 
edge of  the  defendant,  and,  as  his  principal 
had  no  license  to  sell,  the  defendant  must 
stand  for  him,  so  far  as  appertains  to  this 
prosecution.  It  follows  that  the  judgment 
must  be  affirmed. 


(20  Or.  W) 


State  v.  Katser. 


(Supreme  Court  of  Oregon.    May  1, 1890.) 
ConTBMPT — Newspapeb  Publicatioxs  —  Fbooxo- 

DRB. 

1.  Acts  and  omissions  deemed  to  be  contempts 
of  the  authority  of  ooarts,  under  the  laws  of  Ore- 
gon, are  only  those  which  are  specified  as  such  un- 
der the  aubdivisious  of  section  650  of  the  UivU  Code^ 
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aud  in  other  sections  thereof,  and  can  be  punished 
only  In  the  mode  therein  prescribed. 

2.  The  publication  of  an  article  in  a  newspaper 
is  not  a  contempt  unless  it  reflect  upon  the  con- 
duot  of  the  court  in  reference  to  a  pending  suit  or 
proceeding,  and  tend  in  some  manner  to  influence' 
Ua  decisions  therein,  or  to  Impede,  interrupt,  or 
embarrass  the  proceedings  of  tbe  court  in  reference 
thereto. 

8.  A  court  has  no  authority  to  proceed  against 
a  party  for  contempt  on  account  of  acts  not  commit- 
ted in  the  Immediate  view  and  presence  of  the  court, 
unless  the  facts  constituting  the  contempt  are 
shown  by  an  affidavit  presented  to  the  court. 

(SylUibua  by  the  Coti/rt) 

Appeal  from  a  decision  of  the  circuit  court 
for  tbe  county  of  Jackson,  in  a  matter  of  con- 
tempt. 

Said  circuit  court,  at  a  term  thereof  held  on 
tbe  13th  day  of  December,  1889,  proceeded  of 
its  own  motion  to  malse  and  enter  tlie  follow- 
inj;  order:  "In  the  circuit  court  for  Jackson 
county,  Oregon.  Whereas,  you,  E.  J.  KHiser 
and  N.  A.  Jacobs,  us  editors  and  publishers 
of  the  Valley  Record,  a  newspaper  publislied 
at  tbe  city  of  Ashland,  Jackson  county,  Ore- 
gon, on  Thursday,  the  12th  of  December,  1 889, 
in  an  issue  of  said  Valley  Record  published  on 
said  d<iy,  did  publish  of  and  concerning  the 
above  court,  and  the  judge  and  officer  thereof, 
the  following,  to-wit:  '  The  circuit  judge  has 
ordered  an  investigation  into  the  whys  and 
wherefores  of  a  material  witness  disappearing 
in  a  criminal  case,  in  which  his  iraportant 
testimony  was  needed  to  convict.  While  the 
honorable  court  is  at  the  investigation  busi- 
ness, it  might  not  be  more  than  common  jus- 
tice to  go  into  the  wholesale  business  of  in- 
vestigating itself,  and  every l)0dy  else  connect- 
ed with  the  management  and  manipulation  of 
the  jurisprudence  of  southern  Oregon.  If 
some  of  the  methods  employed  could  be  sifted 
to  the  bottom  a  system  of  debauchery  would 
be  unearthed  that  may  be  very  warm  and  in- 
teresting to  some  of  the  executors.  In  fact, 
then,  the  evidence  would  be  laid  bare  to  the 
people  of  southern  Oregon,  and  they  would 
know  just  why  one  man  can  be  convicted  of 
murder  in  the  first  degree,  and  "bung  by  the 
neck  until  he  is  dead,"  on  strong  circumstan- 
tial evidence;  and  why  another  crime,  of  the 
same  foul  magnitude,  is  committed,  and  the 
courts  fail  to  find  the  author,  when  the  cir- 
cumstantial evidence  that  made  the  first  man 
stretch  hemp  was  far  less  convicting  in  its 
circumstantialness  than  was  the  case  that  the 
blind  Goddess  of  Justice  could  notfind  guilty; 
why  attorneys  can  offer  bribes  to  even  such 
august  personages  as  grand  jurors  to  bring  in 
suitable  verdicts;  and  why — ^yes,  why— a  lot 
of  other  things,  just  as  queer,  irregular,  and 
delicate,  and  too  numerous  to  mention,  are 
occurring  as  periodically  as  there  are  exigen- 
cies that  make  them.  In  fact  the  court  would 
havean  all  year's  job  on  its  hands.  The  prac- 
ticing condition  of  jurisprudence  in  this  sec- 
tion of  the  world  is  as  corrupt  and  criminal 
in  its  methods,  in  proportion  to  population, 
amount  and  magnitude  of  crime,  and  purse 
of  criminals,  as  it  is  in  the  cities  where  these 
cases  are  regularly  "  handled"  by  the  political 


boss  who  "makes"  tbe  officials,  "fixes"  the 
juries,  and  attends  to  the  case,  for  a  large 
sum.  These  irregular  methoils  are  becoming 
so  n  umerous  that  it  seems  as  though  they  have 
encysted  themselves  upon,  and  are  a  part  of, 
tbe — un  written — works  of  Blackstone.  This 
is  one  of  the  conditions  and  dangerous  con- 
sequences of  the  political  methods  in  vogue 
in  Jackson  county,  an  immediate  result  of 
which  is  shown  in  the  shameless  way  in  which 
its  representative  officials  are  allowed  to  sell 
out  their  constituency  for  a  beggarly  fee.  An- 
other direct  result  of  this  condition  of  affairs 
has  placed  an  indebtedness  of  from  $100,000 
to  $150,000 — such  a  magnitude  that  no  one 
does  know  tbe  actual  amount — over  the  coun- 
ty, that  is  bearing  practically  ten  per  cent, 
interest,  (mighty  large  returns  and  safe  in- 
vestment for  big  capital;)  and  no  effort  is  be- 
ing made  to  stop  it  from  climbing  right  along 
up.  When  will  the  cupidity,  indifference, 
and  lack  of  courage  of  the  people  in  public  af- 
fairs cease,  and  an  effort  made  to  at  least  put 
a  check  to  these  grasping  vultures? '  It  is, 
therefore,  now  hereby  ordered  that  you,  and 
each  of  you,  be  and  appear  before  said  court, 
at  the  court-house  in  Jacksonville,  said  coun- 
ty and  state,  on  Monday,16th  December,  1889, 
at  9  o'clock  in  the  forenoon,  then  and  there 
to  show  cause,  if  any  you  have,  why  you 
should  not  be  punished  for  contempt  of  said 
court  for  having  so  publislied  and  circulated 
tbe  matter  above  set  out  as  aforesaid.  Done 
in  open  court  on  Friday,  13th  December, 
1889.  Lionel  R.  Webster."  A  certified 
copy  of  the  order  and  citation  having  been 
personallyi served  upon  the  said  £.  J.  Kaiser 
on  the  17th  day  of  December,  1889,  he  ap- 
peared in  accordance  witti  the  requirements 
thereof,  and  filed  an  answer  duly  verified  by 
him,  of  which  the  following  is  a  copy.  "E. 
J.  Kaiser  comes,  and,  in  answer  to  a  citation 
issued  out  of  the  above-entitled  court,  and 
heretofore  served  on  him,  says  that  he  is  en- 
gaged in  publishing  a  newspaper  of  general 
circulation  at  Ashland,  Or;  that,  in  publish- 
ing said  article  thai  appears  in  said  citation, 
he  did  not  make  any  reference  to  any  action 
or  proceeding  then  pending  in  said  court,  or 
before  any  grand  jury,  nor  was  there  any 
grand  Jury  in  session  at  said  time,  as  defend- 
ant is  informed;  that  said  article  was,  so  far 
as  the  same  relates  to  the  courts  of  this  coun- 
ty, a  criticism  of  past  acta  therein,  and  the 
same  was  not  intended  to  have,  and  would 
not  have,  any  tendency  to  interfere  with  the 
proper  and  unbiased  administration  of  the  law 
in  any  case  or  cases  then  or  now  pending  in 
said  court;  and  that  said  article  was  published 
only,  as  the  defendant  believed,  in  the  inter- 
est of  society,  and  defendant  earnestly  dis- 
claims any  intentional  disrespect  towards  said 
court,  or  the  officers  thereof,  in  the  publish- 
ing of  said  article.  And,  furtheranswerlng, 
defendant  avers  that  said  court  lias  no  juris- 
diction of  the  person  of  this  defendant  under 
this  proceeding,  and  denies  that  this  court 
has  any  jurisdiction  to  punish  this  defendant, 
or  to  adjudge  him  in  contempt,  for  tbe  pub- 
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llshing  of  said  article  set  forth  in  said  cita- 
tion." Ttie  said  circuit  court,  upon  tlie  said 
order,  citation,  and  answer,  adjudged  the  said 
Kaiser  guilty  of  contempt  of  the  court  in  the 
publication  of  snid  article,  and  sentenced  him 
to  pay  a  fine  of  850,  and  also  that  be  be  im- 
prisoned in  the  county  jail  for  the  period  of 
15  days,  from  wliich  adjudication  the  said 
Kaiser  brought  this  appeal. 

H.  K.  Hanna,  for  appellant.  Wm.  M.  CoU 
vig,  Dist.  Atty.,  and  A.  S.  Hammond,  for 
respondent. 

Thayer,  C.  J.  Two  questions  are  pre- 
sented for  our  consideration  upon  this  appeal: 
First,  whether  the  matter  published  by  the 
appellant  was  punisimble  as  a  contempt  of  the 
circuit  court;  second,  whether  said  court  had 
authority  of  its  own  motion  to  cite  the  appel- 
lant to  appear  before  it,  and  inflict  punish- 
ment upon  him  for  the  alleged  offense. 

The  Civil  Code  of  this  state  section  r.\\ 
hundred  and  fifty  prescribes  what  acts  and 
omissions  In  respect  to  a  court  of  justice,  or 
proceedings  therein,  shall  be  deemed  to  be 
contempts  of  the  authority  of  the  court. 
They  are  as  follows:  Disorderly,  contemptu- 
ous, or  insolent  behavior  towards  the  judge, 
while  holding  the  court,  tending  to  impair 
its  authority,  or  to  interrupt  the  due  course 
of  a  trial  or  other  judicial  proceeding;  a 
breach  of  the  peace,  boisterous  conduct,  or 
violent  disturbance  tending  to  interrupt  the 
due  course  of  a  trial  or  other  judicial  proceed- 
ing; misbehavior  in  office,  or  other  willful 
neglect  or  violation  of  duty,  by  an  attorney, 
clerk,  sheriff,  or  other  person  appointed  or 
selected  to  perform  a  judicial  or  ministerial 
service;  deceit  or  abuse  of  the  process  or  pro- 
-  ceedings  of  the  court  by  a  party  to  an  action, 
suit,  or  special  proceeding;  disobedience  of 
any  lawful  judgment,  decree,  order,  or  pro- 
cess of  the  court;  assuming  to  be  an  attorney 
or  other  officer  of  the  court,  and  acting  as 
such,  without  authority,  in  a  particular  in- 
stance; rescuing  any  person  or  property  in 
the  custody  of  an  officer  by  virtue  of  an  order 
or  process  of  such  court;  unlawfully  detain- 
ing a  witness  or  party  to  an  action,  suit,  or 
proceeding  while  going  to,  remaining  at,  or 
returning  from  the  court  where  the  same  is 
for  trial;  any  other  unlawful  interference 
with  the  process  or  proceedings  of  a  court; 
disobedience  of  a  subpoena  duly  served,  or  re- 
fusing to  be  sworn  or  answer  as  a  witness; 
when  summoned  as  a  juror  in  a  court,  im- 
properly conversing  with  a  party  to  an  action, 
suit,  or  other  proceeding  to  be  tried  at  such 
court,  or  with  any  other  person,  in  relation 
to  the  merits  of  such  action,  suit,  or  proceed- 
ing, or  receiving  a  communication  from  a 
party  or  other  person  in  respect  to  it  without 
immediatelydisclosing  the  same  to  the  court; 
disobedience  by  an  inferior  tribunal,  magis- 
trate, or  officer  of  the  lawful  judgment,  de- 
ciee.  order,  or  process  of  a  superior  court,  or 
proceeding  in  an  action,  suit,  or  proceeding, 
contrary  to  law,  after  such  action,  suit,  or 
proceeding  shall  have  been  removed  from  the 


jurisdiction  of  such  inferior  tribunal,  magis- 
trate, or  officer.  There  are  various  other  acts 
in  the  Code  which  are  specially  declared  pun- 
ishable as  contempt;  and  it  authorizes  every 
court  of  justice,  and  every  judicial  officer,  to 
punish  contempt  by  fine  or  imprisonment,  or 
both,  but  provides  tliat  sucli  fine  shall  not 
exceed  $300,  nor  the  imprisonment  six 
months,  and  that,  when  the  contempt  is  not 
one  of  those  mentioned  in  sul)di visions  1  and 
2  of  section  650,  or  subdivision  1  of  section 
916,  which  empowers  every  judicial  officer  to 
preserve  and  enforce  order  in  his  immediate 
presence,  etc.,  it  must  appear  that  the  right 
or  remedy  of  a  party  to  an  action,  suit,  or 
proceeding  was  defeated  or  prejudiced  thereby 
before  the  contempt  can  be  punished  other- 
wise than  by  a  fine  not  exceeding  flOO.  Sec- 
tion 651.  Section  652  of  the  Code  provides 
that,  "when  a  contempt  is  committed  in  the 
immediate  view  and  presence  of  the  court  or 
officer,  it  may  be  punished  summarily,  for 
which  an  order  must  be  made,  reciting  the 
facts  as  occurring  in  such  immediate  view 
ami  presence,  determining  tliat  the  person 
proceeded  against  is  thereby  guilty  of  a  con- 
tempt, and  that  he  be  punished  as  therein 
prescribed;"  and  section  658  provides  that 
"in  cases  other  than  those  mentioned  in  sec- 
tion 652,  [642,]  before  any  proceedings  can  be 
taken  therein,  the  facts  constituting  the  con- 
tempt must  be  shown  by  an  affidavit  pre- 
sented to  the  court  or  judicial  officer,  and 
thereupon  such  court  or  officer  may  either 
make  an  order  upon  the  person  charged  to 
show  cause  why  he  should  not  be  arrested  to 
answer,  or  issue  a  warrant  of  arrest  to  bring 
such  person  to  answer  in  the  first  instince." 
Section  655  provides  that,  "in  the  proceeding 
for  a  contempt,  the  state  is  the  plnintifl.  In 
all  cases  of  public  interest  the  proceeding  may 
be  prosecuted  by  tlie  district  attorney  on  be- 
half of  the  state ;  and  in  all  cases  where  the 
proceeding  is  commenced  upon  the  relation  of 
a  private  party,  such  party  shall  be  deemed 
a  co-plaintifll  with  the  state. "  These  various 
sections  of  the  Code  not  only  provide  what 
acts  shall  be  deemed  contempts,  and  point 
out  the  mode  of  procedure  for  their  punish- 
ment, but  strongly  indicate  that,  when  the 
act  constituting  the  contempt  is  not  commit- 
ted in  the  immediate  view  and  presence  4^ 
the  court  or  officer,  it  must  be  such  an  oneas 
is  calculated  to  affect  the  right  or  remedy  of 
a  party  in  a  litigation.  Section  651,  which 
limits  the  punishment  to  a  fine  not  exceeding 
9100,  unless  it  appear  that  the  right  or  remedy 
of  a  party  to  an  action,  suit,  or  proceeding 
was  defeated  or  prejudiced  by  the  contempt, 
clearly  shows  this.  If  this  view  be  correct, 
it  follows  then  that,  unless  the  matter  pub- 
lished by  the  appellant  constituted  a  con- 
tempt under  subdivisions  1  or  2  of  said  sec- 
tion 650,  or  under  subdivision  1  of  section  916, 
or  affected,  or  tended  to  affect,  the  right  of  a 
party  to  a  litigation  pending  in  said  court,  or 
before  the  judge  thereof,  it  does  not  coma 
within  the  purview  of  the  Code.  But  coun- 
sel for  the  respondent  urge  that  a  court  of 
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justice  has  power  to  punish  for  contempt, 
and  thiit  its  power  in  tliat  respect  Ciinnot  be 
limited  by  statute.  This  is  undoubtedly 
true,  so  far  as  it  is  nece^ary  to  maintain  or- 
der in  the  conduct  of  its  business,  and  in  the 
enforcement  of  its  jurisdiction.  Tlie  legis- 
lature could  as  well  abolish  the  courts  out- 
right as  to  deprive  them  of  the  power  to  pun- 
ish for  contempt  those  who  impeded,  ob- 
structed, and  embarrassed  the  administration 
of  the  law.  It  would  p.tralyze  their  func- 
tions, and  render  their  process,  orders,  de- 
crees, and  judgments  mere  hrutum  fulinen. 
But  whether  they  possess  inherent  authority 
to  punish  as  contempt  acts  which  do  not  af- 
fect causes  actually  pending  before  them,  al- 
though the  acts  tend  to  degrade  the  court, 
and  bring  the  administration  of  justice  into 
disrepute,  has  never  been  conceded  in  this 
country.  Counsel  for  respondent  have  cited 
in  support  of  that  doctrine  from  tlie  Ameri- 
can decisions.  State  v.  Morrill,  16  Ark.  384, 
and  Stuart  v.  People,  3  Scam.  405;  but  it  is 
well  understood  that  the  courts  of  the  latter 
state  have  since  held  quite  to  the  contrary. 
Storey  v.  People,  79  111.  45. 

In  State  v.  Anderson,  40  Iowa,  207,  the 
supreme  court  of  that  state  held  that  the 
publicjttion  by  an  attorney  of  an  article  in  a 
newspaper  criticising  the  rulings  of  a  court 
in  a  cause  tried  and  determined  prior  to  the 
publication  did  not  constitute  contempt  pun- 
ishable by  the  court,  and  referred  approvingly 
to  Dunham  v.  State,  6  Iowa,  245,  in  which  it 
was  held  that  the  publication  of  articles  in  a 
newspaper  reflecting  upon  the  conduct  of  a 
judge  in  relation  to  a  cause  pending  in  court, 
which  had  been  disposed  of  before  the  publi- 
cation, however  unjust  and  libelous  the  pub- 
lication might  be,  did  not  amount  to  con- 
temptuous or  violent  behavior  towards  the 
court,  under  chapter  94,  Code  1851.  of  that 
state,  nor  that  such  articles  were  so  calcu- 
lated to  impede,  embarrass,  or  obstruct  the 
court  in  the  administration  of  the  law  as  to 
justify  the  summary  punishment  of  the  of- 
fender under  that  chapter.  The  inherent 
power  of  a  court  of  justice  to  punish  for  con- 
tempt one  who  commits  acts  which  have  a  di- 
rect tendency  to  obstruct  or  embarrass  its  pro- 
ceedings in  matters  pending  before  it,  or  to  in- 
fluence decisions  regarding  such  matters,  is 
undoubted;  but  it  can  hardly  be  maintained, 
from  the  adjudications  had  upon  the  subject 
in  the  various  states,  that  such  power  is 
broad  enough  to  vest  in  the  court  the  author- 
ity to  so  punish  any  one  for  criticising  the 
court  on  account  of  its  procedure  in  matters 
which  have  fully  terminated,  however  much 
its  dignity  and  standing  may  be  affected 
thereby,  however  unjust,  rude,  or  boorish 
may  be  the  criticism,  or  whatever  may  be  its 
effect  in  bringing  the  administration  of  the 
law  into  disrepute.  In  any  event,  it  seems 
to  me  that  the  legislature  has  authority  to 
limit  the  power  of  courts  in  regard  to  matters 
of  contempt  to  the  punishment  only  of  such 
acta  as  are  specitied  in  the  sections  of  the 
Code  above  set  out.    Nor  can  I  discover  any 


reason  why  the  legislature  does  not  possess 
authority  to  prescribe  the  mode  of  procedure 
to  be  observed  by  the  courts  in  the  exercise 
of  their  powers  to  punish  in  such  cases.  The 
proceeding  is  not  a  personal  matter  of  the 
court.  The  state  is  a  plaintiff  in  all  cases 
of  that  character.  But,  when  the  acts  con- 
stituting the  contempt  are  committed  in  the 
presence  of  the  court,  it  may  take  judicial 
cognizance  of  them,  and  inflict  summary 
punishment.  It  is,  however,  required  to 
make  an  order  reciting  the  acts  as  occurring 
in  its  immediate  view  and  presence,  and  de- 
termine that  the  person  proceeded  against  is 
thereby  guilty  of  a  contempt,  and  that  he  be 
punished,  etc.  As  I  view  the  said  sections  of 
the  Code,  they  are  little  more  than  declara- 
tory of  the  law  upon  the  subject  of  contempt 
as  understood  by  a  large  portion  of  the  courts 
of  the  several  states  at  the  time  of  their  adop- 
tion. They  provide  every  means  necessary 
to  the  preservation  of  order  and  decorum  in 
the  presence  of  the  courts  of  the  state,  while 
engaged  in  the  transaction  of  their  business, 
for  tlie  enforcement  of  obedience  to  their  law- 
ful judgments,  decrees,  orders,  and  processes, 
and  for  the  performance  of  otflcial  duty  upon 
the  part  of  their  ofiScers.  Whether,  there- 
fore, the  said  matter  published  by  the  appel- 
lant constituted  a  contempt  depends  upon 
whether  it  falls  within  any  of  the  cases  spe- 
citied in  said  sections;  and  whether  the  cir- 
cuit court  had  authority,  of  its  own  motion, 
to  cite  the  appellant  to  appear  before  it,  and 
indict  upon  him  the  punishment  imposed, 
depends  upon  whether  the  offending  was  dune 
in  the  immediate  view  and  presence  of  the 
court. 

For  what  purpose  or  with  what  intent  the 
appellant  published  the  said  matter,  unless  it 
were  to  create  an  idle,  silly  sensation,  is  an 
enigma.  His  doing  so  probably  resulted 
from  a  freak  or  spleen.  He  certainly  could 
not  have  expected  to  gain  any  advantage 
from  such  a  profusion  of  extravagancy,  nor 
have  supposed  that  a  hiilf-witteti  person, 
even,  would  give  any  credence  to  his  grotes- 
que account  of  the  affairs  of  Jackson  county 
referred  to  in  his  production.  Why  any  man 
other  than  an  addle-brained  lunatic  should 
print  such  absurd,  ridiculous  stuff  in  a  news- 
paper isdiilicult  to  imagine.  The  indulgence 
in  such  shilly-shally  by  managers  of  news- 
papera  indicate  a  mania  on  their  part  to 
abuse,  vilify,  and  insult  officials  selected  to 
administer  the  affairs  of  government,  how- 
ever devoted  and  faithful  to  the  public  in- 
terests those  officials  may  be.  Such  a  course 
only  tends  to  incite  anarchy,  the  most  dan- 
gerous and  dreadeJ  enemy  with  which  a  re- 
publican government  has  to  contend.  It  is 
well  known  to  this  court,  and  to  the  com- 
munity generally,  that  no  such  condition  in 
the  judicial  matters  of  "southern  Oregon"  as 
the  appellant  endeavored  to  represent  exists, 
and  that  no  such  abuses  tis  he  depicted  pre- 
vail there,  but,  upon  the  contrary,  that 
justice  is  as  well  and  faithfully  administered 
in  that  locality  as  in  any  other  part  of  the 
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state.  Yet  the  appellant,  the  editor  of  the 
newspaper,  whose  desire  should  not  only  be 
to  have  apriglit  and  competent  ofBcinls  in  the 
administration  of  the  local  affairs  of  his  sec- 
tion, where  he  consistently  can  take  pride  in 
having  ttiem  so  regarded  by  the  community 
and  the  world  at  large,  maices  use  of  his  po- 
sition to  traduce  and  degrade  them.  Instead 
of  attending  to  his  business  of  imparting  use- 
ful information, — instead  of  assisting  in 
building  up  the  community  and  its  institu- 
tions,— he  acts  the  part  of  an  iconoclast. 
The  course  pursued  by  such  persons  is  a 
positive  damage  and  injury  to  society.  It  is 
a  poor  requital  for  the  faithful  services  of  the 
learned  judge  who  presides  in  the  first  judi- 
cial district,  and  whom  the  people  thereof 
selected  todetermine  the  law  in  their  matters 
of  difference,  to  subject  him  to  a  wholesale 
charge  of  dereliction  of  duty,  coming  from 
whatever  source  it  may. 

The  publication,  according  to  the  general 
definition  given  by  Blaclcstone,  and  by  some 
of  the  more  modern  law-writers,  upon  the 
subject,  would  probably  constitute  contempt, 
but,  under  the  Code  of  this  state,  it  does  not; 
nor  do  I  think  it  would  according  to  the 
weight  of  decisions  made  under  ttie  constitu- 
tions of  the  various  states.  If  it  liad  reflect- 
ed upon  the  conduct  of  the  court  with  refer- 
ence to  a  pending  suit,  and  tended  in  any 
manner  to  influence  its  decision  therein,  it 
woijld,  unquestionably,  have  been  a  con- 
tempt; but  it  was  not  shown  that  any  suit 
WHS  then  pending  by  which  the  rights  of  any 
litigant  were,  or  could  have  been,  affected  by 
it.  The  article  itself  slates  that  the  coui-it 
had  ordered  an  investigation  into  the  "  whys 
and  wherefores"  of  a  material  witness  dis- 
appearing in  a  criminal  case,  in  which  his 
testimony  was  needed  to  convict;  but  it  does 
not  appear  in  the  proceeding  for  contempt 
that  such  was  the  fact,  nor,  as  I  can  see,  that 
it  was  calculated  to  influence  the  decision  in 
that  matter.  It  appears  to  have  been  a  vague, 
wanton  fault-finding  in  regard  to  the  general 
manner  in  which  oMcial  duty  in  that  part  of 
the  state  bad  been  performed,  not  arising  to 
the  dignity  of  a  criticism,  nor  entitled  to  any 
notice  whatever.  If  the  publishers  of  such 
contemptible  articles  are  left  alone  to  breathe 
and  scent  their  own  fetid  exhalations,  it  will 
be  the  most  suitable  punishment  which  can 
be  inflicted  upon  them.  If  the  act  were  such 
an  one  as  could  have  been  in  the  immediate 
view  and  presence  of  the  court,  it  would, 
doubtless,  have  been  what  is  termed  a  "direct 
contempt;"  but,  it  not  having  been  so  com- 
mitted, and  not  involving  a  direct  disobedi. 
ence  to  any  order  of  the  court,  it  comes  with- 
in the  class  denominated  "constructive  con- 
tempts." 20  Amer.  Law  Reg.  147.  In  pro- 
ceedings to  punish  that  class  of  contempts,  it 
is  necessary  that  a  proper  information  should 
be  filed  before  the  court  Is  authorized  to  act 
in  the  matter.  Said  section  653  of  the  Code, 
Rliove  set  out,  makes  it  imperative  that  the 
facts  constituting  the  contempt  in  such  cases 
must  be  sliown  by  an  aflldavit  presented  to 


the  court,  etc.,  before  the  proceeding  can  be 
taken.  "The  power  of  a  court,"  said  Wal- 
lace, J.,  in  Batchelder  v.  Moore,  42  Cal. 
414,  "to  pnnish  for  an  alleged  contempt  of 
its  authority,  though  undoubted,  is  in  its 
nature  arbitrary,  and  its  exercise  is  not  to  be 
upheld  except  under  the  circumstances  and 
in  the  manner  prescribed  by  law."  I  am  of 
the  opinion,  therefore,  that' the  court  was  not 
authorized  to  proceed  in  the  matter  of  its  own 
motion;  nor  was  the  court  empowered  to 
punisli  the  appellant  by  imprisonment.  Sec- 
tion (>51  of  the  Code,  above  referred  to,  is  de- 
cisive upon  that  point.  The  decision  ap- 
pealed from  must  therefore  be  reversed. 


State  e.  Townsend. 


(U  Or.  2131 


(Supreme  Court  of  Oregon.    May  8,  1890.) 
Labcbmt— Tbstimont  or  Acooxflicb  —  Cobbobo- 

RATIOM. 

Where  tlie  corroborative  evidence  showed 
that  the  defendaat  and  his  accomplice  were  to- 
gether at  or  near  the  place  where  the  laroeoy  of 
the  animal  was  committed,  under  circamstaoces 
which  indicated  concert  between  them  la  further- 
ance of  a  common  purpose,  held,  that  the  evidenoa 
did  tend  in  some  degree  to  connect  the  defendaat 
with  the  commission  of  the  crime. 

(SylUibui  by  the  Court.) 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; Jamks  a.  Fee,  Judge. 

The  defendant  was  jointly  indicted  with 
others,  and  convicted  of  the  crime  of  larceny 
of  a  cow,  charge.!  to  have  been  committed  on 
the  14th  day  of  January,  1889.  One  Jed 
Beal,  a  co-defendant,  testified,  as  an  accom- 
plice, to  the  particulars  of  the  stealing  of  the 
cow  by  the  defendant  and  himself.  The  evi- 
dence corroborative  of  the  accomplice,  Be»I, 
testiUed  to  by  one  Charles  Stencil,  was  as  fol- 
lows: "About  January  14,  1889,  I  waa  at 
Frank  Seal's  place,  about  four  miles  from 
town.  At  one  time  that  night,  I  think  about 
8  o'clock  F  H.,  Jed  Beal  was  there,  and  he 
left,  and  a  little  later  he  came  back  to  the 
house  with  the  defendant  Townsend,  Towns- 
end  was  then  introduced  to  me  by  ,Jed  Beal 
as  '  Jack  Morton.'  In  a  short  time  they  left 
again.  I  know  the  pasture  where  tbf  cow 
was.  I  heard  next  day  the  cow  was  missing. 
There  waa  no  one  else  at  the  house  when  the 
defendant  came."  The  owner  of  the  cow 
also  testified  that  she  was  stolen  from  his 
pasture  on  the  night  of  January  14,  188it. 
The  other  evidence  in  the  case  shows  that 
the  place  where  the  witness  Stencil  saw  the 
defendant  Townsend  that  night  was  on  Wild 
Horse  creek,  between  four  and  five  miles  from 
the  town  of  Pendleton,  and  a  short  distance 
from  where  the  caw  was  stolen.  The  state 
having  rested,  the  counsel  for  the  defendant 
moved  for  a  nonsuit,  on  the  ground  tliat 
there  was  not  sufficient  evidence  of  the  de- 
fendant's guilt  to  be  submitted  to  the  jury, 
without  further  evidence. 

/.  C.  Leasure,  for  appellant.  /.  L.  Rand, 
Dist.  Atty.,  and  /.  /.  Balleray,  for  the  State. 

L>oRD,  J.,  ((^/ter  stating  the  facts  aa  above.) 
The  question  raised  is  whether  the  testimony 
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of  the  accomplice,  Beal,  was  sufiBciently  cor- 
roborated to  sustain  the  verdict  and  judg- 
ment. The  testimony  of  the  acconiplice  is 
full,  stating  the  circuoistances  in  detail  un- 
der which  he  and  the  defendant,  on  the  night 
charged,  stole  the  cow  from  the  pasture  of 
her  owner,  drove  her  to  tlie  slaughter  pen  in 
Pendleton,  and  delivered  her  to  the  other  co- 
defendants,  as  had  been  previously  arranged, 
where  she  was  slaughtered.  The  contention 
for  the  defendant  is  that  the  corroborative 
evidence  only  shows  that  he  was  in  the  vi- 
cinity where  the  crime  was  committed,  and 
that  under  the  ruling  in  State  v.  Odell,  8  Or. 
30,  such  evidence  was  held  to  be  insufficient. 
As  tliat  case  is  relied  upon,  it  needs  to  be  ex- 
amined to  understand  the  principle  applied. 
In  that  case  "the  testimony  of  the  other  wit- 
nesses only  tended  to  show  that  Odell  was  in 
the  town  about  the  time  of  the  commission 
of  the  alleged  crime,  and  that  a  sack  of  flour 
was  missed  from  the  place  where  the  larceny 
was  alleged  to  have  been  committed.  Such 
evidence,"  said  the  court,  "did  not  tend  to 
connect  the  appellant  with  the  commission  of 
the  crime."  And  again,  to  the  same  point, 
in  refusing  to  give  the  following  instruction: 
"The  fact  of  the  presence  of  the  defendant 
Odell  in  the  same  town,  at  the  time  of  the 
commission  of  tlie  offense,  or  immediately 
before  or  afterwards,  is  not  sufficient  evi- 
dence to  connect  the  defendant  Udell  with 
the  commission  of  the  crime  charged  in  the 
indictment,"  which  the  court  thought  perti- 
nent to  the  facts,  and  should  have  t)een given, 
and  was  therefore  error  to  refuse  it.  This 
ruling  was  undoubtedly  correct,  as  there  was 
nothing  in  the  mere  fact  of  the  presence  of 
the  defendant  Odell  in  the  same  town  that 
was  unusual,  or  which  was  not  likely  to  oc- 
cur without  any  previous  arrangement  be- 
tween him  and  his  co^lefendant  to  commit 
the  offense.  But  where  the  facts  show  that 
tbe  defendant  and  bis  accomplice  were  to- 
gether at  a  place  under  circumstances  not 
likely  to  have  occurred  unless  there  had  been 
concert  between  them,  tbe  case  presents  a 
different  aspect.  In  the  former,  (State  v. 
Odell,)  there  was  nothing  in  the  circum- 
stances not  likely  to  happen  without  any 
previous  arrangement  between  tbe  defend- 
ant and  bis  accomplice,  and  alone,  therefore, 
could  not  have  the  effect  or  tend  to  connect 
the  defendant  with  tbe  commission  of  the 
crime;  while  in  the  latter,  when  the  circum- 
stances are  such  as  are  not  likely  to  occur 
without  some  previous  understanding  or  con- 
cert between  them,  they  indicate  an  identity 
of  purpose  which  tends  to  connect  tbe  de- 
fendant with  the  commission  of  the  crime. 
In  the  case  at  bar  the  defendant  and  his  ac- 
complice are  not  only  found  together  at  an 
out  of  the  way  place,  where  they  could  have 
no  business,  and  would  not  likely  be  without 
some  previous  arrangement  between  them, 
but  it  is  at  the  time  when  and  place  from 
which  thecow  was  stolen.  Nor  is  this  all.  The 
facts  show  that  Frank  Beal.  the  brother  of  the 
accomplice,  lived  near  the  pasture  from  which 


the  cow  was  stolen,  which,  perbaps,  might 
furnish  some  excuse,  under  some  circum- 
stances, for  tbe  presence  of  Jed  Beal  in  that 
vicinity,  but  that  his  accomplice  did  not  take 
the  defendant  into  the  house  when  be  first 
came,  but  that  a  little  later  he  left  the  house 
and  came  back  with  the  defendant,  whom 
beintroduced  under  an  assunied  name.  They 
are  thus  not  only  together  at  an  unusual 
hour  and  place,  in  the 'vicinity  of  the  place 
from  which  the  cow  was  stolen,  but  they 
have  advanced  with  the  precaution  of  find- 
ing out  that  there  is  no  one  at  the  house  but 
Stencil,  to  whom  the  defendant  is  introduced 
under  a  false  name.  Why  mask  his  identity 
under  a  false  name,  at  such  a  place,  under  the 
circumstances,  unless  for  the  purpose  of  con- 
cealment, or  to  avoid  the  discovery  of  some 
contemplated  act?  He  could  furnish  no  ex- 
cuse for  being  where  he  was,  under  an  (Utaa, 
and  if  it  be  conceded  that  his  accomplice,  un- 
der some  circumstances,  may  have  had  one 
by  reason  of  his  brother  living  near  the  place 
where  (he  cow  was  stolen,  it  is  utterly  de- 
stroyed by  his  conduct  in  tbe  premises,  which 
indicates  a  formed  design  to  mislead  as  to 
the  defendant,  and  of  which  the  defendant 
was  cognizant,  and  concerning  which  he  un- 
derstood the  purpose  to  be  served  thereby. 
Taking  these  facts  together,  do  they  not  tend 
to  show  that  the  defendant  and  his  accom- 
plice were  at  the  place  where  the  larceny  of 
the  cow  was  committed  by  concert  between 
them,  formed  in  furtherance  of  a  common 
purpose,  and  that  their  conduct  at  the  time 
was  characterized  by  devices  intended  to  mis- 
lead, and  to  protect  the  defendant  against 
discovery  of  the  crime  contemplated?  They 
show  that  the  defendant  was  not  only  in  the 
vicinity  when  the  crime  was  committed,  but 
that  he  was  there  nnder  a  false  name,  and  at 
night,  and  under  circumstances  not  likely  to 
occur  without  concert  between  him  and  his 
accomplice,  in  furtherance  of  some  common 
enterprise.  In  such  case  it  can  hardly  be 
said  that  the  facts  do  not  tend  in  some  de- 
gree to  connect  the  defendant  with  tbe  com- 
mission of  tbe  crime.  As  this  is  the  only 
question  we  deem  necessary  to  be  decided  on 
this  record,  it  results  there  was  no  error, 
and  that  the  judgment  must  be  affirmed. 


(18  Or.  236) 

Snodorass  v.  ANDR06S  et  al. 

(Supreme  Court  af  Oregon.    May  12, 1890.) 

Assumpsit— Plbadiso— Inconsistent  AvjtKsrasTs. 

1.  Defenses  Id  a  pleading  can  only  be  adjudged 
inconsistent  when  they  are  so  contradictory  of  each 
other  that  some  of  them  must  DecesBarily  be  false. 

2.  Where  a  defendant  in  an  answer  denies  pos- 
itively the  allegations  of  a  complaint,  and  tnea 
pleads  as  a  defense  thereto  new  matter  In  the 
nature  of  confession  and  avoidance,  tbe  denial  and 
new  matter  are  not  necessarily  inconsistent  with 
each  other,  as  it  is  possible  for  both  of  them  to  be 
true. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Umatilla  coun- 
ty; James  A.  Fee,  Judge. 
The  appellant  commenced  an  action  in  said 
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circuit  court  against  the  respondents  for  the 
recovery  of  money.  He  alleged  in  his  com- 
plaint that  about  April,  1883,  he  made  an 
agreement  with  respondents  to  let  to  them 
500  head  of  ewe  sheep  lor  the  term  of  five 
years  from  August  1,  1883,  for  one-half  of 
the  wool  and  one-half  of  the  increase,  the  re- 
spondents to  be  at  the  expense  of  feeding, 
herding,  and  caring  fijr  tlie  sheep  during  the 
term ;  that,  by  reason  of  the  fact  that  no  lot 
of  sheep  could  at  the  time  be  found  satisfac- 
tory to  the  parties,  the  time  for  furnishing 
the  sheep  to  respondents  was  extended  by 
mutual  agreement;  that  appellant,  about 
June  1, 1884,  in  accordance  with  the  agree- 
ment, furnished  to  respondents  600  head  of 
ewe  sheep,  which  were  nnshearcd,  and  had 
with  them  427  lambs;  that  by  reiison  of  the 
fact  of  the  sheep  being  unsheared,  and  hav- 
ing with  them  the  lambs,  and  of  their  hav- 
ing been  fed  and  cared  for  from  August  1, 
1883,  until  the  time  of  their  delivery  to  the 
respondents,  the  appellant  was  compelled  to 
pay  for  them  $1,200  more  th;in  their  value 
would  have  been  on  August  1,  1883;  that  in 
consideration  of  the  appellant's  delivering  to 
the  respondents  the  said  sheep  unsheared, 
and  of  their  having  lambs,  the  latter  agreed 
to  pay  the  forn^er  the  reasonable  value  for  the 
herding,  feeding,  and  caring  for  them  from 
said  1st  day  of  August,  1883,  to  the  time  of 
their  delivery,  and  that  the  reasonable  value 
thereof  was  $1,075;  which  sum  the  respond- 
ents had  neglected  and  refused  to  pay.  The 
complaint  also  contained  two  other  alleged 
causes  of  action,  one  of  which  was  for  lur- 
nishing  pasturage  for  certain  horses  and  cat- 
tle belonging  to  respondents  during  the  years 
from  1883  to  1887,  both  inclusive,  for  which 
he  claimed  $290;  the  other  was  the  use  of  a 
stallion  during  the  season  of  1885,  for  which 
he  claimed  $100.  Respondents  filed  an  an- 
swer to  the  complaint,  in  which  they  admit- 
ted the  agreement  wherein  appellant  was  to 
let  to  them  the  500  head  of  ewe  sheep  upon 
the  terms  mentioned  in  the  complaint,  and  of 
the  furnishing  them  the  600  head  of  unsheared 
sheep  and  their  lambs;  but  denied  that  the 
time  for  furnishing  said  500  head  was  ex- 
tended by  mutual  agreement  of  the  parties, 
or  by  any  consent  or  agreement  of  the  re- 
spondents, or  that,  in  consideration  of  appel- 
lant's delivering  to  them  said  600  head  of 
sheep  with  their  lambs,  or  otherwise,  they  un- 
dertook or  agreed  to  pay  appellant  for  herd- 
ing, feeding,  or  caring  for  said  sheep  from 
August  1,  1883,  up  to  the  time  of  said  deliv- 
ery, or  for  any  other  time,  the  sum  of  $1,- 
075,  or  any  other  sum.  The  respondents, 
for  a  further  defense  to  appellant's  first 
cause  of  action,  averred  that  in  the  fall  of 
1885  they  fully  paid  the  appellant  all  de- 
mands on  account  thereof  by  paying  to  him 
the  sum  of  $383.50  in  full  satisfaction  and 
discharge  of  the  same;  and,  for  a  further  de- 
fense thereto,  the  respondents  averred  that 
In  the  year  1885  they  and  the  appellant  sub- 
mitted said  demand  alleged  in  appellant's 
first  cause  of  action,  and  other  controverted 


matters,  to  the  arbitration  of  certain  persons 
chosen  by  them  as  arbitrators;  that  said  ar- 
bitrators made  and  published  an  award  that 
the  respondents  pay  to  appellant  the  sum  of 
$65,  which  they  accordingly  thereupon  paid. 
'The  respondents  denied  that  the  appellant 
furnished  them  pasture  fur  any  horses  and 
cattle  during  the  several  years  alleged  in  the 
complaint,  or  any  time;  and,  for  further  de- 
fense thereto,  averred  that  they  and  the  ap- 
jiellant,  on  the  9th  day  of  April,  1883,  agreed 
that,  for  all  pasturage  appellant  might  fur- 
nish to  respondents  within  five  years  there- 
after, the  latter  should  not  be  required  to  pay 
any  greater  rate  therefor  than  four  dollars  per 
annum  for  female  stock,  and  nothing  for 
other  stock;  aod  that  they  bad  fully  paid  ap- 
pellant for  all  pasturage  so  furnished.  Re- 
spondents denied  that  appellant  furnished  to 
them  at  any  time  the  use  of  a  stallion.  Re- 
spondents, by  way  of  counter-claim,  alleged 
that  they  pastured  47  head  of  cattle  for  ap- 
pellant from  August  10,  1886,  to  December 
28,  1886;  that  they  wintered  a  steer  for  him 
during  the  winter  of  1880  and  1887;  that 
at  his  instance  and  request  they  paid  out  and 
expended  for  him  the  sum  of  $38  for  thresh- 
ing his  grain  in  the  year  1886;  that  the 
pasturage  of  the  cattle  and  wintering  of  the 
steer  were  reasonably  worth  the  sum  of  S245. 
The  appellant  filed  a  reply  to  the  new  matter 
contained  in  the  answer,  denying  the  same  as 
alleged.  He  averred  that  the  parties  sub- 
mitted the  matters  set  out  in  the  first  count  of 
his  complaint  to  arbitration,  but  alleged  that 
the  arbitrators  awarded  that  the  respondents 
pay  to  him,  in  full  satisfaction  of  all  demands 
then  submitted,  the  sum  of  $383.50;  that  ap- 
pellant agreed  to  accept  that  sum,  but  that 
the  respondents  refused  to  pay  it,  or  any  part 
thereof.  The  appellant,  in  effect,  admitted 
in  his  reply  that  respondents  pastured  the  47 
head  of  cattle  in  the  year  1886,  but  claimed 
that  they  only  pastured  them  about  two 
months,  and  that  the  pasturage  was  upon  the 
lands  of  appellant,  which  were  leased  to  re- 
spondents, and  was  not  worth  more  than 
$47 ;  also  adfnitted  the  wintering  of  the  steer, 
which  he  claimed  was  not  worth  more  than 
$5.  The  action  was  tried  by  jury,  who  re- 
turned a  verdict  for  the  respondents,  and 
upon  which  the  judgment  appealed  from  was 
entered. 

H.  J.  Slater,  for  appellant.  /.  O.  Leasure, 
for  respondents. 

Thayeb,  C.  J.,  {afler  stating  thefctctg  as 
above.)  It  appears  from  the  bill  of  excep- 
tions settled  and  signed  in  this  case  that  the 
appellant,  at  the  trial  of  the  action  in  the  cir- 
cuit court,  gave  testimony  tending  to  prove 
the  allegations  contained  in  his  complaint, 
and  thereupon  rested;  that  the  respondents 
then  offered  testimony  contradicting  that 
given  by  the  appellant,  to  which  the  ap{)€l- 
lant's  counsel  objected,  upon  the  grounds 
that  it  was  irrelevant,  immaterial,  incompe- 
tent, and  contrary  to  the  admissions  of  re- 
spondents in  their  pleadings.    Said  couDsel 
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also  objected  to  the  respondents'  giving  evi- 
dence tending  to  prove  the  allegations  of  new 
matter  contained  in  their  answer.  The  cir- 
cuit court  overruled  tliese  various  objections, 
and  tlie  appellant's  counsel  saved  exceptions 
to  the  rulings,  which  present  the  only  ques- 
tions for  our  consideration  herein.  The 
theory  of  the  appellant's  counsel  is  that  the 
defenses  of  payment,  settlement,  arbitration, 
and  award,  and  payment  of  the  award,  set 
forth  in  the  respondents'  answer  to  the  com- 
plaint in  the  action,  are  inconsistent  with  the 
denials  in  the  answer.  He  also  claims  that 
the  respondents'  admission  in  the  answer  that 
they  received  the  sheep  under  the  agreement 
alleged  in  the  complaint  to  have  been  entered 
into  between  the  parties  about  April,  1883, 
was  inconsistent  with  their  denial  that  they 
agreed  to  extend  the  time  for  the  furnishing 
of  the  500  head  of  ewes.  The  counsel's  con- 
tention is  that  a  defense,  in  the  nature  of  a 
confession  and  avoidance,  cannot  be  united 
with  an  absolute  denial  of  the  matter  which 
it  is  intended  to  answer.  Where  a  defend- 
ant, in  an' answer  to  a  complaint,  positively 
denies  the  facts  alleged  therein  from  which 
the  plaintiff  claims  an  indebtedness  against 
him,  and  in  the  same  answer  pleads  payment 
of  the  debt,  an  accord  and  satisfaction  of  the 
claim,  or  that  it  is  barred  by  the  statute  of 
limitations,  or  any  other  defense  which  in  ef- 
fect confesses  that  the  debt  had  existed  against 
liim,  such  pleas  have  the  appearance  of  be- 
ing inconsistent  with  the  denial.  The  Code, 
however,  permits  a  defendant  to  plead  as 
many  defenses  as  he  may  have;  and  unless 
the  court  can  see  from  an  inspection  of  them 
that  they  are  necessarily  inconsistent  with 
each  other,  and  cauinot  all  be  true,  it  has  no 
authority  to  interfere  with  the  party's  right  to 
unite  them  in  the  same  pleading.  In  this 
case  the  circuit  court  could  not  have  deter- 
mined that  the  defenses  contained  in  the  an- 
swer were  not  all  true.  The  respondents 
may  never  have  agreed  to  pay  the  appellant 
for  herding,  feeding,  and  taking  care  of  the 
sheep  and  lambs  delivered  to  them,  and  yet 
they  may  have  paid  him  for  so  doing.  They 
may  have  agreed  with  the  appellant  to  sub- 
mit his  said  claim  to  arbitration,  and  have 
paid  the  award  made  by  the  arbitrators  there- 
on, without  having  been  originally  liable  for 
its  payment.  We  are  of  the  opinion  that  the 
circuit  court  committed  no  error  in  admitting 
the  testimony  excepted  to  by  the  appellant's 
counsel.  The  judgment  appealed  from  will 
be  a£Brmed. 


(19  Or.  222) 

Rhodes  c.  McGaury  et  al. 
(Supreme  Court  of  Oregon.    May  12,  1890.) 

ATTi.OBlIBNT  —  ReSTKAINT  BT  HoLSEB  OV    PkIOR 

Eqciti— Plbadino. 
1.  An  attaching  creditor  under  a  writ  of  at- 
tachment levied  npon  real  property  will  not  be 
deemed  a  purchaser  in  good  faith,  and  for  a  valu- 
able consideration,  of  the  property,  under  section 
liXI,  Civil  Code,  as  against  an  owner  of  a  prior 
equity  in  the  property,  unless  it  appears  that  the 
attachment  was  duly  issued  and  levied  upon  the 
property  to  enforce  collection  of  a  valid  debt;  that 


a  certificate  was  duly  made,  delivered,  filed,  and 
recorded  as  provided  in  section  151,  Id.,  and  that  up 
to  the  time  of  the  consummation  of  these  proceed- 
ings the  creditor  bad  no  notice  or  knowledge  of 
such  prior  equity. 

8.  And  where,  in  a  suit  by  the  owner  of  the 
outstanding  equity,  which  included  the  equitable 
title  to  the  property,  against  attaching  creditors 
aad  others,  to  restrain  them  from  selling  it  upon 
executions  issued  to  enforce  liens  alleged  to  have 
been  created  against  it  by  virtue  of  attachments 
proceeding  in  their  favor,  and  against  a  party  in 
whom  the  legal  title  to  the  property  remained, 
held,  that  an  answer  filed  by  them  to  the  complaint 
in  the  suit,  which  merely  traversed  the  plaintiiTg 
allegations,  and  did  not  set  forth  affirmatively  the 
issuance  of  the  attachments,  and  other  facts  above 
mentioned  and  referred  to,  was  insufQcient  to  en- 
title them  to  claim  to  occupy  the  standing  of  pur- 
chasers in  good  faith  of  the  property.  Held,  fur- 
ther, that  the  prior  outstanding  equity  was  para- 
mount to  the  right  acquired  by  the  levy  of  the 
attachments. 

(Syllabus  by  the  Cmirt.) 

Appeal  from  circuit  court.  Umatilla  coun- 
ty; James  A.  Fee,  Judge. 

The  appellant  commenced  a  suit  against 
the  respondents,  in  said  circuit  court,  to  re- 
form a  deed  to  real  property  executed  by  the 
respondent  McOarry  to  appellant,  also  to  re- 
strain the  other  respondents  from  selling  real 
property  which,  she  claimed,  was  intended 
to  be  conveyed  to  her  by  such  deed.  The  ap- 
pellant alleged  in  her  complaint  that  on  the 
24th  day  of  February,  1885,  said  McGarry 
was  the  owner  in  fee,  and  in  possession,  of 
block  285  of  the  Reserve  addition  to  the  town 
of  Pendleton,  Umatilla  county,  and  that  on 
said  last-mentioned  date,  in  consideration  of 
$100  paid  to  him  by  her,  sold  to  her  said 
block,  and,  for  the  purpose  of  conveying  it 
to  her,  executed  to  her  a  deed ;  that  the  par- , 
ty  who  wrote  the  deed,  erroneously  and  by 
mistake,  wrote  therein,  "block  No.  258,"  in- 
stead of  and  for  "block  No.  285;"  that,  by 
the  mutual  mistake  of  the  parties,  said  deed 
was  executed  and  delivered  to  appellant  in 
said  condition:  that  under  and  by  virtue 
thereof,  and  of  said  sale,  appellant  entered 
upon  and  took  possession  of  block  No.  285, 
and  thereafter  sold  the  same  to  one  George 
Mathews,  and  executed  to  him  a  deed  of  con- 
veyance to  the  same,  containing  a  general 
covenant  of  warranty;  that  thereafter  said 
Mathews  executed  a  deed  to  Elizabeth  Hard- 
wick,  conveying  to  her  said  block  285,  which 
deed  also  contained  a  general  covenant  of 
warranty:  that  the  respondent  Flack,  on  the 
24th  day  of  September,  1888,  commenced  an 
action  in  said  circuit  court  against  said  Mc- 
Garry to  recover  the  sum  of  $2,000  and  up- 
wards upon  a  debt  claimed  to  be  due  hitn 
from  said  McGarry,  and  sued  out  a  writ  of 
attachment  in  said  action,  which  was  deliv- 
ered to  respondent  Houser  as  sherid  of  said 
county,  who  by  virtue  thereof  proceeded  to 
att:<cli  said  block  285  as  the  property  of  said 
McGarry;  that  said  Flack  subsequently  ob- 
tained a  judgment  in  said  action  against  Mo- 
Garry,  and  an  order  for  the  sale  of  said  block, 
and  caused  an  execution  to  be  issued  there- 
on, and  delivered  to  said  Houser  as  such 
sheriff,  who  by  virtue  thereof  was  proceeding 
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to  sell  the  same;  that  the  respondent  Daw- 
son, also  on  said  24lh  day  of  September. 
1888,  commenced  an  action  in  said  circuit 
court  against  said  McGarry,  and  sutisequent- 
ly  obtained  a  judgment  therein  against  liim 
for  $1,200  and  upwards,  and  an  order  for  the 
sale  of  said  blocli,  and  caused  an  execution  to 
be  issued  tliereonto  said  Houscras  suchslier- 
iS,  wlio  was  threatening  to  sell  said  block  un- 
der and  by  virtue  thereof;  that  at  the  time  of 
the  attachment  of  the  said  block  the  said 
Elizabeth  Ilardwick  was  in  the  actual,  open, 
and  notorious  possession  of  it;  that  slie  was 
unwilling,  and  had  refused,  to  be  a  party 
plaintiff  to  the  suit,  and  therefore  appellant 
had  made  her  party  defendant.  The  appel- 
lant also  alleged  notice  and  knowledge  upon 
the  part  of  the  resiiondents  Houser,  Flack, 
and  Dawson  of  tlio  alleged  mistake  in  the 
deed  of  conveyance  from  McGarry  to  her,  and 
also  of  such  possession  of  said  block  285  in 
her  and  her  said  grantees,  and  also  charged 
in  the  compUiint  a  conspiracy  and  confedera- 
tion on  the  part  of  the  defendants  in  the  suit 
to  cheat  and  defraud  her,  and  render  her  lia- 
ble upon  her  covenant  of  warranty  contained 
in  her  deed  to  said  Mathews,  and  that  for 
said  purpose  said  Flack  and  Dawson  had 
caused  the  said  block  to  be  levied  upon  by 
said  Ilouser,  as  such  sheriff,  under  tlie  at- 
tachment proceedings.  Slie  also  alleged  the 
ordinary  facts  entitling  said  circuit  court,  as 
a  court  of  equity,  to  take  cognizance  of  the 
suit,  and  demanded  as  a  relief  that  said  Mo-. 
Garry  be  compelled  to  execute  to  her  a  good 
and  sutticient  deed  to  the  block,  and  that  said 
Houser,  Flack,  and  Dawson  be  enjoined 
from  selling  it.  The  respondents  filed  an 
answer  to  the  complaint,  denying  the  allega- 
tions contained  therein  relating  to  McGarry's 
ownership  of  the  block,  the  sale  thereof  to 
appellant,  the  mistake  in  the  deed,  the  sever- 
al conveyances  thereof,  possession  of  it  by  the 
grantees,  and  the  alleged  conspiracy  and  con- 
federation of  the  respondents,  but  did  uotset 
forth  therein  any  afiBrmative  defense. 

The  cause  was  referred  to  a  referee  to  find 
the  facts  and  conclusions  of  law.  The  referee 
subsequently  made  his  report  to  the  court,  in 
which  he  found  that  said  McGarry,  at  the 
time  alleged  in  the  complaint,  was  tlie  owner 
in  fee  of  the  block;  that  at  said  date  he  sold 
it  to  appellant  by  deed,  but  that,  by  mutual 
mistake  of  the  parties,  he  made,  executed, 
and  delivered  to  her  a  deed  conveying  block 
No.  258,  instead  of  said  block  No.  285,  which 
deed  was  received  by  appellant,  she  then  be- 
lieving it  was  a  deed  to  said  block  No.  285, 
and  that  said  appellant  immediately  went 
into  possession  of  the  south  half  of  said  block 
No.  285,  and  remained  in  possession  thereof 
for  nine  months;  that  on  May  8, 1887,  ap- 
pellant and  her  husband,  for  a  valuable  con- 
sideration, executed  and  delivered  a  deed  of 
conveyance  of  said  block  No.  285  to  one 
George  W.  Mathews,  in  which  appellant  war- 
ranted the  title  as  against  all  lawful  claims 
and  demands  whatsoever;  that  said  Mathews 
took  possession  of  the  south  half  of  said  block 


285,  and  remained  in  possession  thereof  for 
three  months;  that  on  Decemt>er6, 1887,  said 
Mathews  and  his  wife,  for  a  valuable  consid- 
eration, executed  and  delivered  to  said  Eliza- 
beth Hard  wick  a  deed  of  conveyance  of  said 
block  285,  which  was  valid  between  the  par- 
ties, and  those  having  notice  thereof;  that 
i!aid  Elizabeth  Hardwick  soon  thereafter  en- 
tered into  possession  of  the  south  half  of  said 
block,  and  held  possession  of  the  same  until 
about  September  1,  1888,  at  which  time  she 
removed  therefrom,  and  has  since  been  resid- 
ing upon  another  block  in  the  town  of  Pen- 
dleton, and  has  only  been  in  possession  of  said 
south  half  of  said  block  285  by  having  an  in- 
closure  around  the  same,  and  certain  improve- 
ments thereon;  that  said  last-mentioned  deed 
contained  a  covenant  of  general  warranty; 
that  on  September  24,  1888,  said  Flack  com- 
menced the  action  mentioned  in  the  complaint 
against  said  McGarry,  and  caused  the  said 
writ  of  attachment  to  be  issued;  that  it  was 
placed  in  the  bands  of  said  Houser,  as  sher- 
iff of  said  county  of  Umatilla,  for  service; 
that  said  Houser  at  that  time  was  the  sheriff 
of  Biiid  county,  and  tliat  by  virtue  of  siiid  writ 
he  thereupon  attached  said  block  285;  that 
thereafter  judgment  was  recovered  in  said  ac- 
tion, and  an  order  was  made  for  the  sale  of 
said  block;  that  in  February,  1889,  said  Flack 
caused  a  writ  of  execution  to  be  issued  on  said 
judgment,  which  wns  placed  in  the  hands  of 
said  Ilouser  as  sheriff,  who  was  proceeding 
to  execute  the  same  as  alleged  in  the  com- 
plaint; that  said  Judgment  appears  on  the 
records  of  said  county  as  a  lien  against  said 
block  No.  285;  that  said  I.  R.  Dawson,  on 
September  24,  1888,  commenced  an  action 
a»ainst  said  McGarry  as  alleged  in  the  com- 
plaint; that  a  writ  of  attachment  was  issued 
therein  to  the  sheriff  of  said  county,  and  who 
by  virtue  thereof  duly  attached  said  block  No. 
285;  that  judgment  was  recovered  in  said  ac- 
tion, and  a  writ  of  execution  issued  thereon  to 
said  sheriff,  who  was  proceeding  to  enforce  the 
same  as  alleged  in  the  complaint;  that,  when 
said  actions  were  brought  against  said  John 
McGarry,  and  when  said  attachments  were 
levied  upon  said  block  No.  285,  there  were 
none  of  the  respondents  in  such  actual,  open, 
and  notorious  possession  of  any  part  of  said 
block  as  to  put  said  Flack,  said  Dawson,  or 
said  Houser,  or  their  agents,  ui>on  notice  of 
the  rights  or  interests  of  said  Elizabeth  Hard- 
wick, and  no  one  was  then  living  on  said 
block;  that  said  Elizabeth  Hardwick  has  re- 
fused to  be  a  party  plaintiff  in  this  suit;  that 
no  one  of  defendants  Houser,  Flack,  or  Daw- 
son had  any  notice  or  knowledge  of  said  mut- 
ual mistake  in  the  conveyance  from  McGarry 
to  Mary  M.  Rhodes  prior  to  the  levying  of  tlie 
attachment  aforesaid;  that  the  defendants  in 
this  suit  have  not  conspired  or  confederated 
together  to  cheat  or  defraud  plaintiff,  or  to 
make  her  in  any  way  liable,  nor  did  said  I.  R. 
Dawson  or  said  J.  W.  Flack  cause  the  sheriff 
of  Umatilla  county.  Or.,  Ilouser,  to  levy  on 
said  block  No.  285  for  said  or  any  such  pur- 
pose, nor  did  they,  or  either  of  theui,  know 
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that  McGarry  had  no  interest  in  said  block  of 
land,  bat  said  levy  of  said  two  writs  of  at- 
tachment were  made  in  good  faith,  and  said 
nacls  and  said  Dawson  were  unaffected  by 
any  linowlodge  or  notice  of  tlie  rights  of  tlie 
appellant,  or  her  successors  in  interest,  in  said 
block,  as  there  was  nut  such  a  possession  of 
said  Hardwick  as  to  affect  them  with  notice; 
that  said  sheriff,  Houser,  was  about  to  and 
did  threaten  to  sell  all  of  said  block  285  by 
virtue  of  and  under  said  two  executions  on 
March  1,  1889,  and  said  Elizabeth  Hardwick 
did  refuse  to  defend  her  rights  or  protect  her 
interest  in  said  block  No.  285.  These  several 
findings  purport  to  have  been  findings  of  fact. 
The  said  referee  thereupon  found  as  conclu- 
sions of  law  the  following:  "(1)  That  the 
appellant,  Mary  M.  Rhodes,  is  entitled  to  a 
degree  of  this  court  ordering  and  directing 
the  respondent  John  McGarry  to  make  to  lier 
a  good  and  sufficient  conveyance,  if  she  desire 
it,  in  fee,  of  said  block  No.  285  of  the  Beserve 
addition  to  the  town  of  Pendleton,  Or.,  but 
said  appellant  is  not  entitled  to  any  other  re- 
lief prayed  for  in  her  complaint  in  this  suit; 
(2)  that  the  injunction  heretofore  granted  in 
this  suit  should  be  dissolved;  (3)  that  the 
whole  of  the  costs  and  disbursements  in  this 
suit  should  be  taxed  against  the  respondent 
John  McGarry. "  Upon  the  said  report  being 
filed,  the  said  circuit  court  made  an  order  ap- 
proving the  same,  except  as  to  costs,  and  or- 
dered that  the  respondents  have  and  recover 
costs  and  disbursements  against  the  appel- 
lant, upon  which  order  the  decree  appealed 
from  was  entered. 

R.  J.  Slater,  for  appellant.     W.  E.  Crews, 
for  respondents. 

Thater,  C.  J.,  {after  stating  tJie  facts  as 
above.)  I  have  read  the  depositions  of  ttie 
'  witnesses  taken  herein,  and  the  exhibits  sub- 
mitted in  proof,  and  am  of  the  opinion  that 
they  fully  sustain  tlie  referee  in  bis  findings 
regarding  the  mistake  in  the  execution  of 
the  deed  by  John  McGarry  to  the  appellant. 
The  testimony  shows  beyond  question  that 
the  parties  had  in  view  the  sale  and  purchase 
of  block  285  in  the  Beserve  addition  to  the 
town  of  Pendleton,  Umatilla  county.  Or.,  and 
that  in  filling  out  the  said  deed  the  said  block 
was  by  mistoke  described  as  "block  258." 
Said  findings  as  to  the  conveyance  of  said 
block  285  by  appellant  to  George  Mathews, 
his  conveyance  to  Elizabeth  Hardwick,  and 
the  taking  possession  of  and  occupying  the 
said  block  by  the  said  parties,  respectively, 
are  also  fully  sustained  by  the  testimony  and 
exhibits.  There  can  be  no  doubt  but  that  the 
appellant,  as  against  the  said  McGarry,  is  en- 
titled to  a  decree  to  compel  the  reformation 
of  the  said  deed  in  the  particular  referred  to. 
Nor  can  there  be  any  question  but  that  the 
appellant,  as  a  matter  of  justice,  should  be 
entitled  to  a  decree  against  the  respondents 
Houser,  Flack,  and  Dawson,  enjoining  them 
from  proceeding  to  sell  said  block  upon  the 
judgments  and  executions  referred  to  in  said 
findings.    Said  i'lack  and  Dawson  are  en- 


gaged in  an  attempt  to  enforce  satisfaction 
of  their  respective  debts  against  McGarry 
out  of  the  property  of  the  appellant  through 
a  mere  technicality  of  law.  They  are  en- 
deavoring to  profit  out  of  an  unfortunate 
mistake,  and  rely  upon  the  language  of  the 
statute  governing  attachment  proceedings  to 
enable  them  to  succeed  in  their  efforts.  Sec- 
tion 150,  Hill's  Civil  Code,  provides  that, 
"from  the  date  of  the  attachment  until  it  be 
discharged  or  the  writ  executed,  the  plaintiff, 
as  against  third  persons,  shall  be  deemed  a 
purchaser  in  good  faith,  and  for  a  valuable 
consideration,  of  the  property,  real  or  per- 
sonal, attached,  subject  to  the  conditions  pre- 
scribed in  the  next  section  as  to  real  proper- 
ty." Under  this  provision  of  statute,  it  is 
claimed  upon  the  part  of  said  Houser,  Ftack, 
and  Dawson  that  tliey  occupy  the  same  posi- 
tion with  reference  to  said  block  as  a  pur- 
chaser thereof  in  good  faith;  and  in  conse- 
quence of  its  language  the  said  referee  and 
circuit  court  found  and  determined  that  the 
appellant  was  entitled  to  no  relief  in  the  suit 
as  against  said  parties .  This  decision  left  the 
appellant  no  alternative  but  to  acquiesce  in 
the  sale  of  the  block  for  the  purpose  men- 
tioned, and  be  rendered  liable  upon  her  cov- 
enant of  warranty  contained  in  her  deed  to 
Mathews. 

The  respondents  did  not  allege  in  their  an- 
swer that  the  attachment  proceedings  a^^ainst 
said  block  were  taken  in  good  faith,  nor  at- 
tempt to  prove  it  as  a  fact  by  any  testimony 
whatever.  The  only  ground  upon  which 
they  claim  to  be  deemed  purchaser?  in  good 
faith,  and  for  a  valuable  consideration, 
of  the  property,  is  that  the  said  proceedings 
were  duly  instituted.  If  they  had  purchased 
the  block  from  McGarry  for  a  vai  uable  con- 
sideration, and  claimed  by  virtue  of  such 
purchase  a  right  to  it,  to  the  exclusion  of  the 
equitable  title  which  the  appellant  had  there- 
in, they  would  have  been  compelled  to  allege 
and  prove  that  tbey  had  no  notice  whatever, 
down  to  the  time  of  the  actual  payment  of 
the  consideration,  of  any  such  title,  nor  of 
the  circumstances  alleged  in  the  complaint 
from  which  such  notice  could  be  inferred;- 
and  then  they  would  only  have  established'an 
equity  in  themselves  equal  to  that  in  favor 
of  the  appellant,  though  their  having  the  le- 
gal title  would  give  them  a  superior  advan- 
tage. The  legal  title,  however,  without  be- 
ing coupled  with  an  equal  equity,  will  not 
prevail  over  the  equitable  title.  It  seems  to 
me  that,  notwithstanding  the  language  of  the 
Code  above  set  out,  an  attaching  creditor,  in 
order  to  be  deemed  a  purchaser  in  good 
faith  of  the  property  as  against  one  having 
an  outstanding  equity,  must  allege  and  prove 
all  the  facts  necessary  to  establish  that  char- 
acter of  ownership  in  favor  of  a  purchaser  of 
such  property  as  against  such  an  equity.  It 
can  hardly  be  supposed  that  the  legislature 
intended,  by  the  provision  of  the  Code  re- 
ferred to,  to  place  an  attaching  creditor  upon 
any  more  favorable  grounds  with  reference 
to  his  rights  in  the  property  attached  than 
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those  occupied  by  a  purchaser  of  the  proper- 
ty, nor  to  deem  the  fornier  a  purchaser  in 
good  faith  except  under  the  same  circum- 
stances in  which  the  latter  would  be  df-enied 
such  a  purcliaser.  Any  other  view  would 
lead  to  absurd  consequences,  and  occasion  in- 
justice. It  would  enable  a  parly  to  cut  off 
an  outstanding  equity  by  resorting  to  an  at- 
tachment wlien  he  would  not  be  able  to  ac- 
complish it  by  a  direct  purchase  of  the  prop- 
erty. Such  a  result  was,  obviously,  not  con- 
templated by  tlie  adoption  of  the  said  provis- 
ion of  the  Code.  If  this  view  be  correct,  it 
follows  that  the  answer  of  the  said  respond- 
ents to  the  complaint  in  the  suit  was  notsuf- 
flcient  to  show  that  tliey  were  entitled  to  the 
standing  of  purchasers  of  the  block  in  good 
faith.  The  answer  filed  by  them  does  not 
contain  any  such  defense,  but  confines  itself 
strictly  to  a  traverse  of  the  appellant's  alle- 
gations. If  the  respondents  had  desired  to 
claim  that  they  be  deemed  purchasers  in  good 
faith  of  the  property,  they  should  have 
averred  the  facts  which  under  the  statute 
would  have  constituted  them  such,  in  avoid- 
ance of  the  matters  alleged  in  the  complaint 
regarding  the  appellant's  equity,  and  not 
have  attempted  to  avail  theuiselves  of  such 
defense  by  merely  controverting  those  allega- 
tions. Such  pleas  weie  very  common  under 
the  former  equity  practice.  The  defendants' 
statement  therein  was  to  the  effect  that  the 
complainant  may  have  had  an  outstanding 
equity  in  the  property,  but  that  the  former 
had  purchased  it  in  good  faith,  without  no- 
tice of  such  equity,  and  tliat  therefore  the 
latter  was  not  entitled  to  assert  or  claim  the 
equity.  The  plea  did  not  deny  the  fact  that 
the  complainant  did  have  the  equity,  but 
it  barred  his  enforcement  of  it,  by  alleging 
the  new  matter;  and  the  same  principle  in 
pleading  such  matters  exists  now  as  former- 
ly, although  the  system  of  ple<-iding  has  ma- 
terially changed.  The  respondents  in  this 
case  should  have  alleged  the  facts  showing 
that  the  attachment  proceedings  were  duly 
commenced  upon  a  valid  debt;  that  the  block 
in  question  was  duly  levied  upon  by  the  sher- 
iff under  the  said  proceedings;  that  he  made 
a  certificate  containing  the  title  of  the  cause, 
the  names  of  the  parties,  a  description  of  the 
real  property,  a  statement  that  the  same  had 
been  attached  at  the  suit  of  the  plaintiffs 
therein,  the  date  thereof,  and  that  he  had  de- 
livered such  certificate  to  the  county  clerk  of 
the  county  of  Umatilla,  and  that  the  latter 
had  duly  tiled  and  recorded  it  ns  provided  in 
section  151,  Civil  Code;  and  that  they  had 
no  notice  or  knowledge  of  the  mistake  in  the 
deed  from  McGarry  to  appellant  at  the  time 
such  proceedings  were  taken  and  had.  These 
facts,  properly  set  fortli  in  the  answer,  would 
doubtless  have  entitled  the  attaching  credit- 
ors to  claim,  as  against  the  appellant,  that 
they  were  entitled  to  "be  deemed  purchasers 
ill  good  faith,  and  for  a  valuable  considera- 
tion, of  the  property  attached."  Instead, 
however,  of  pursuing  that  course,  the  re- 
spondents chose  to  stand  upon  a  strict  denial 


that  such  mistake  was  made.  TSor  do  the 
proofs  submitted  at  the  hearing  show  facts 
sufficient  to  entitle  the  respondents  to  claim 
that  they,  or  either  of  them,  under  said  pro- 
vision of  the  Code,  should  be  deemed  pur- 
chasers of  the  said  block  in  good  faitti.  Tlie 
attachment  proceedings  were  not  introduced 
in  evidence,  and  there  is  nothing  to  show  that 
any  sucli  certificate  by  the  sheriff  was  deliv- 
ered to  the  county  clerk,  or  was  filed  or  re- 
corded by  him  as  provided  in  said  section 
151,  Id.,  which,  according  to  section  150, 
is  a  condition  to  the  plaintiff  in  an  at- 
tachment proceeding  being  deemed  a  pur- 
chaser in  good  faith.  The  language  of  the 
latter  section,  as  will  be  observed  by  refer- 
ence to  it,  is:  "The  plaintiff  ♦  *  *  shall 
be  deemed  a  purcliaser  *  *  *  of  the 
property,  real  or  personal,  attached;  subject 
to  the  conditions  prescribed  in  tlie  next  sec- 
tion as  to  real  property. " 

According  to  this  view,  the  respondents 
Houser,  Flack,  and  Dawson  acquired  no 
rights  in  the  said  block  uqder  the  said  at- 
tachment proceedings  that  were  not  subject 
to  the  equity  of  the  appellant  therein,  wheth- 
er the  possession  thereof  by  the  appellant  and 
her  grantees  was  sufficient  or  not  to  impart 
notice  to  them  of  such  equity.  Their  at- 
tempt, therefore,  to  sell  the  block  under  the 
said  proceedings  was  a  clear  violation  of  the 
appellant's  rights  in  the  premises,  and  con- 
trary to  equity  and  good  conscience.  The 
decree  appealed  from  will  be  reversed,  and  a 
decree  entered  in  this  court  in  accordance 
with  the  prayer  of  the  appellant's  complaint, 
and  the  ease  be  remanded  to  the  said  circuit 
court  witli  directions  to  enter  such  decree  as 
the  decree  of  that  court,  and  for  such  further 
pioceedings  as  may  be  necessary  to  carry  the 
same  into  effect. 


(19  Or.  240) 

Lausen  0,  Oregon  Ry.  &  5fAv.  Co. 

(Supreme  Court  of  Oregon.    Uay  16, 1890.) 

Eminbnt  Douxni  —  Pcblio  Lauds  — Hojcbstbad 

SeTTLBHS — DaMAOES — f'LEADIKO — IkSTBCCTIOXS. 

1.  By  failing  to  reply  to  new  matter  in  an  an- 
swer, every  material  fact  that  is  well  pleaded 
therein  stands  admitted,  but  legal  conclusions  need 
not  be  denied. 

2.  To  entitle  a  railroad  company  to  a  right  ot 
way  through  the  public  lands  of  the  United  Slates 
as  against  one  in  possession  of  such  lands,  it  must 
appear  that  such  railroad  company  complied  with 
the  act  of  congress  of  March  S,  1ST5;  that  is,  it 
must  have  filed  with  the  secretary  of  the  interior 
a  copy  of  its  articles  of  incorporation,  and  due  proof 
of  its  organization  under  the  same,  and  it  must 
also  have  claimed  the  benefits  of  said  act  by  filing 
with  the  register  of  the  land-office  of  the  proper 
district  a  profile  of  its  road. 

8.  When  a  homestead  claimant  settles  npon  the 

Eublio  lands  of  the  United  Btates,  and  in  due  time 
les  upon  said  homestead  claim  as  required  bv  the 
act  of  congress  granting  homesteads  to  actual  set- 
tlers upon  the  public  lands  of  the  United  States, 
said  homestead  claim  thus  becomes  separated  from 
the  public  domain,  and  ceases  to  be  public  lands 
of  the  United  States;  and  thereafter  a  railroad 
company,  by  complying  with  the  act  of  March  i, 
1875,  does  not  acquire  a  right  of  way  through  the 
homestead  claim  of  such  settler.  And  held,  fur- 
ther, that  the  act  of  congress  of  March  3,  ISTo,  does 
not  purport  to  grant  a  right  of  way  through  the 
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claims  of  those  who  had,  prior  to  the  time  such 
right  attached,  acquired  possessory  rights  in  such 
public  lands,  and  that  by  the  third  section  of  the 
act  such  rights  are  only  to  be  taken  by  condemna- 
tion. 

4.  When  a  railroad  company,  without  the  oon- 
eent  of  the  owner  of  land,  constructs  its  road  over 
and  across  such  owner's  land,  and  i-uns  its  cars 
thereon,  and  no  special  damages  are  alleged,  the 
correct  measure  of  damages  is  the  difference  be- 
tween the  annual  rental  value  of  the  premises  with 
the  railroad  track  down,  and  the  road  operated  as 
it  is,  and  what  the  rental  value  of  the  premises 
would  have  been  if  the  road  had  not  been  there ; 
and  when  it  also  appeared  that  the  defendant,  in 
effecting  an  entry,  broke  the  plaintiff's  close, 
but  no  special  damages  are  alleged,  the  measure  of 
damages  for  such  breaking  would  be  such  sum  as 
would  restore  the  premises  to  such  a  condition  of 
safety  for  use  as  they  were  in  before  such  break- 
ing. 

5.  When  an  instruction  otherwise  proper  was 
asked  by  the  defendant,  but  said  instruction,  in  ef- 
fect, submitted  to  the  jui-y  to  find  from  the  plead- 
ings what  was  aud  what  was  not  specially  pleaded, 
Its  refusal  was  not  error.  It  is  the  province  of  the 
court  to  declare  what  are  the  issues  to  be  tried, 
and  to  construe  the  pleading,  and  of  the  jury  to 
find  the  facts.  The  instruction  refused  submitted 
matters  of  law  to  the  jury,  the  decision  of  which 
pi-operly  belonged  to  the  court. 

6.  When  there  was  no  allegation  oi  special 
damages,  the  refusal  of  the  court  to  give  this  in- 
struction was  held  erroneous:  "The  plaintiff  hav- 
ing neither  pleaded  nor  proved  any  special  dam- 
ages resulting  from  the  alleged  frignteuing  of  his 
horses,  he  can  recover  nothing  from  that  cause. " 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Gilliam  county; 
J.  H.  Bird,  Judge. 

Ttiis  is  an  action  for  trespass  alleged  to 
have  been  committed  by  the  defendant  on  the 
plaintiff's  lands  in  Gilliam  county,  Or.  The 
complaint  alleges,  in  substance,  that  on  the 
1st  day  of  May,  1888,  the  plaintiff  was  the 
owner  and  in  the  possession  of  certain  real 
property  mentioned  in  the  comphiint,  and 
that,  while  the  plaintiff  so  owned  and  pos- 
sessed said  lands,  the  defendant,  willfully, 
unlawfully,  and  with  force  and  arms,  broke 
his  close  and  entered  said  premises,  and  that 
said  defendant  at  said  time  broke  down  a 
fence  inclosing  a  portion  of  same,  and  did 
wrongfully,  willfully,  and  unlawfully,  with- 
out plaintiff's  consent,  and  against  his  will, 
then  and  there  construct  and  build  a  railway 
over,  through,  and  across  said  premises;  thut 
defendant  has  since  said  March  1,  1888,  and 
up  to  the  date  of  the  Sling  of  this  complaint, 
maintained,  used,  occupied,  and  operated 
said  road  over,  across,  and  through  said  prem- 
ises, and  continuously  run  trains  upon  same, 
whereby  plaintiff  was  prevented  from  using, 
occupying,  and  enjoying  his  said  premises 
as  fully  as  he  might  otherwise  have  done,  and 
whereby  plaintiff's  horses  were  prevented 
from  watering  at  their  usual  and  customary 
watering  place  upon  said  premises,  all  to  the 
damage  of  the  plaintiff  in  the  sum  of  SI, 000, 
for  which  sum  he  demands  judgment,  etc. 
The  answer  denies  the  allegations  of  the  com- 
plaint, except  it  admits  that  it  built  and  op- 
erated its  railroad  across  said  premises  as  al- 
leged. By  way  of  separate  defense  the  an- 
swer alleges  that  on  the  1st  of  May,  1888,  the 
trivet  of  land  described  in  the  complaint,  and 


continuously  since  that  time,  was  and  is  pub- 
lic land  of  the  United  States;  that,  in  pursu- 
ance of  the  provisions  of  an  act  of  congress 
entitled  "An  act  granting  to  railroads  the 
right  of  way  through  the  public  lands  of  the 
United  States,"  approved  March  3,  1875,  the 
defendant  duly  acquired  a  right  of  way  upon 
and  over  said  land  for  its  railroad,  extending 
from  Heppner,  in  Morrow  county.  Or.,  to  a 
point  of  junction  near  Willows,  in  Gilliam 
county,  Or.,  with  the  main  line  of  the  de- 
fendant's railroad  from  Portland,  Or.,  to 
Umatilla  Junction,  in  said  state;  that  about 
the  month  of  July,  1888,  the  defendant  law- 
fully entered  into  and  took  possession  of  a 
strip  of  land  etpbraced  within,  and  constitut- 
ing a  part  of,  the  tract  in  the  complaint  de- 
scribed, for  said  right  of  way  for  its  said  rail- 
road, and  has  been  in  continuous  possession 
thereof  to  the  present  time;  that  during  the 
time  it- has  been  so  in  possession  the  defend- 
ant has  constructed  upon  said  right  of  way  a 
railroad  which  forms  a  part  of  its  said  line 
from  Heppner  to  said  point  of  junction  with 
said  main  line;  and  that  since  the  1st  day  of 
December,  18S8,  the  said  defendant  has  been 
running  trains  of  cars  upon  and  over  its  said 
railroad,  and  did  so  run  its  cars  upon  and 
over  the  same,  and  on  the  28th  of  December, 
1888,  which  said  running  of  said  cars  is  the 
supposed  trespass  mentioned  in  the  com- 
plaint. To  this  answer  no  reply  was  filed. 
The  remaining  facts  appear  in  the  opinion. 

W.  W.  Cotton,  for  appellant.  A.  8.  Ben- 
nett, for  respondent. 

Strahan,  J.,  (after  stating  the  facts  as 
above.)  In  disposing  of  this  appeal,  it  will 
be  most  convenient  to  first  consider  the  new 
matter  in  the  answer,  and  then  to  refer  to  the 
exceptions  taken  upon  the  trial;  for  the  rea- 
son that,  if  the  answer  contains  sufficient  to 
give  the  defendant  a  right  of  way  over  the 
land  in  controversy,  the  judgment  would 
have  to  be  reversed,  for  the  reason  there  Is 
no  reply,  and  whatever  facts  contained  there- 
in which  are  well  pleaded  stand  admitted  on 
the  record. 

1.  The  appellant  claims  that  the  act  of 
congress  of  March  3,  1875,  (18  St.  at  Large, 
482,)  granted  to  it  the  right  of  way  through 
the  lands  in  controversy.  So  much  of  that 
act  as  is  material  is  as  follows.  "Be  it  en- 
acted by  the  senate  and  house  of  representa- 
tives of  the  United  States  of  America,  in  con- 
gress assembled,  that  the  right  of  way  through 
the  public  lands  of  the  United  States  is  here- 
by granted  to  any  railroad  company  duly  or- 
ganized under  the  laws  of  any  state  or  terri- 
tory except  the  District  of  Columbia,  or  by  the 
congress  of  the  United  States,  which  shall 
have  filed  with  the  secretary  of  the  interior  a 
copy  of  its  articles  of  incorporation,  and  due 
proofs  of  its  organization  under  the  Same,  to 
the  extent  of  one  hundred  feet  on  each  side 
of  the  central  line  of  said  road;  also  the  right 
to  take  from  the  public  lands  adjacent  to  the 
line  of  said  road,  material,  earth,  stone,  and 
timber  necessary  for  the  construction  of  said 
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railroad,  also  ground  adjacent  to  such  right 
of  way  for  station  buildings,  depots,  machine- 
shops,  side  tracks,  tarn-uuts,  and  water  sta- 
tions, not  to  exceed  in  amount  twenty  acres 
tor  each  station,  to  the  extent  of  one  station 
for  each  ten  rolles  of  road.  Sec.  2.  That  any 
railroad  company  wliose  right  of  way,  or 
whose  track  or  raid-bed  upon  such  right  of 
way,  passes  through  any  canon,  pass,  or  de- 
file, shall  not  prevent  any  other  railroad  com- 
pany from  the  use  and  occupancy  of  the  said 
canon,  pass,  or  defile  for  tlie  purposes  of  its 
road,  in  common  with  the  road  first  located, 
or  the  crossing  of  other  railroads  at  grade. 
And  the  location  of  such  right  of  way  through 
any  canon,  pass,  or  defile  shall  not  cause  the 
disuse  of  any  wagon  or  other  {Jubllc  highway 
now  located  therein,  nor  prevent  the  location 
through  the  same  of  any  such  wagon  road  or 
highway,  where  such  road  or  highway  may 
be  necessary  for  the  public  accommodation; 
and  where  any  change  in  the  loaition  of  such 
wagon  road  is  necessary  to  permit  the  passage 
of  such  railroad  through  any  canon,  pHss,  or 
defile,  said  railroad  company  siiall,  bi-fore  en- 
tering upon  the  ground  occupied  by  such  wag- 
on road,  cause  the  same  to  be  reconstructed, 
at  its  own  expense,  in  the  most  favorable  lo- 
cation, and  in  as  perfect  a  manner  as  the 
original  road,  provided  that  such  expense 
shall  be  equitably  divided  between  any  num- 
ber of  railroad  companies  occupying  and  usi  ng 
the  same  canon,  pass,  or  defile.  Sec.  <i.  That 
the  legislature  of  the  proper  territory  may 
provide  for  the  manner  in  which  private 
lands  and  possessory  claims  on  the  public 
lands  of  the  United  Slates  may  be  condemned ; 
and,  where  such  provision  shall  not  have 
been  made,  such  condemnation  may  be  made 
in  accordance  with  section  three  of  the  act 
entitled  'An  act  (to  amend  an  act  entitled 
"An  act")  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Missouri 
river  to  the  Pacific  ocean,  and  to  secure  to 
the  government  the  use  of  tlie  same  for  pos- 
tal, military,  and  other  purposes,  approved 
July  1,  1862,'  approved  July  2d,  1864.  Sec. 
4.  That  any  railroad  company  desiring  to  se- 
cure the  benefits  of  this  act  shall,  within 
twelve  months  after  the  location  of  any  sec- 
tion of  twenty  miles  of  its  road,  if  the  same 
be  upon  surveyed  lands,  and,  if  upon  unsur- 
veyed  lands,  within  twelve  months  after  the 
survey  thereof  by  the  United  States,  file 
with  the  register  of  the  land-otHce  for  the  dis- 
trict where  such  land  is  located  a  profile  of 
its  road,  and  upon  approval  thereof  by  the 
secretary  of  the  interior  the  same  sh:ill  be 
noted  upon  the  plats  in  said  office,  and  there- 
after all  such  lands  over  which  such  right  of 
way  shall  pass  shall  be  disposed  of  subject 
to  such  right  of  way;  provided  that,  if  any 
section  of  said  road  shall  not  be  completed 
within  five  years  after  the  location  of  said 
section,  the  rights  herein  granted  shall  be  for- 
feited as  to  any  such  uncompleted  section  of 
said  road." 

It  is,  in  effect,  claimed  by  the  appellant 
that  the  grant  made  by  the  first  section  of  the 


act  operates  in  favor  of  all  railroads  passing 
through  any  lands  of  the  United  States,  not- 
withstanding the  same  may  have  been  taken 
as  a  homestead,  which  shall  locate  its  line  of 
road  across  said  lands  at  any  time  before  a 
patent  shall  be  issued  for  the  same;  in  other 
words,  that  a  homestead  continues  to  be 
"public  lands  of  the  United  States"  until  a 
patent  issues  to  the  homestead  claimant.  It 
may  be  well  doubted  whether  this  question  is 
presented  by  this  record,  for  the  reason  that 
it  does  not  appear  that  the  appellant  has  filed 
with  the  secretary  of  the  interior  a  copy  of  its 
articles  of  incorporation,  and  due  proof  of  its 
organization  under  the  same,  as  required  by 
the  first  section  of  the  act;  nor  does  it  appear 
that  it  ever  claimed  the  benefits  of  said  act, 
as  reqtiired  in  the  fourth  section,  by  filing 
with  the  register  of  the  land-office  of  the 
proper  district  a  profile  of  its  road,  or  that 
the  same  was  ever  approved  by  the  secretary 
of  the  interior.  These  are  plain  requirements 
of  the  act;  and,  without  entering  at  large  up- 
on their  discussion  at  this  time,  I  think  it 
sufiicient  to  say  that,  before  the  appellant 
could  acquire  any  riglits  under  the  act  as 
against  one  in  possession  of  the  land  in  ques- 
tion, it  must  show  a  compliance  with  its 
terms.  But  it  is  claimed  by  the  appellant 
that  the  allegations  in  the  answer  that  the  de- 
fendant lawfully  entered  into  and  took  pos- 
session of  a  strip  of  land  embraced  within, 
'  and  constituting  a  part  of,  the  tract  in  the 
complaint  described,  tor  said  right  of  way  for 
its  said  railroad,  and  that  it  did  this  in  pursu- 
ance of  the  act  of  congress  referred  to,  shows  a 
compliance  with  said  act;  but  this  would  be 
enlarging  and  extending  the  allegations  of 
the  answer  far  beyond  their  scope.  Not  only 
so,  but  the  answer  is  bad,  in  substance,  in 
failing  to  allege  what  the  defendant  company 
did  by  way  of  compliance  with  said  act.  It 
alleges'  nothing  but  legal  conclusions.  In 
such  case  where  the  right  claimed  depends 
entirely  on  the  existence  of  facts  which  are 
not  disclosed,  the  simple  fact  that  the  party 
claimed  the  right  is  no  evidence  of  the  exist- 
ence ot  the  necessary  facts  to  confer  It.  But 
there  is  one  other  objection  which,  owing  to 
its  importance,  I  think  proper  to  notice. 
It  appears  from  tuu  bill  of  exceptions  that  the 
plaintiff  settled  on  the  land  in  controversy  as 
a  homestead  in  the  month  of  December, 
1886,  or  January^  1887,  and  in  the  month  of 
February,  1887,  made  the  necessary  filing,  in 
the  proper  land-office,  of  its  said  settlement 
and  claim.  Inasmuch  as  no  patent  had  been 
issued  for  said  land,  and  tlie  plaintiff's  right 
thereto  was  still  possessory,  the  five  years 
not  having  expired  from  the  date  of  the  com- 
mencement of  his  residence,  the  api)ellant 
claims  that  at  the  time  of  its  entry  thereon 
tlie  same  was  public  land,  and  within  the 
power  of  congress  to  dispose  of  as  it  might 
think  fit,  and  that  the  grant  made  by  said  act 
of  March  3,  1875,  is  such  disposition;  and 
counsel  cites  the  Yoseraite  Valley  Csise,  15 
Willi.  77,  and  Frisbie  v.  Whitney,  9  Wall. 
189.    Waiving  for  the  present  the  particular 
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objections  to  the  defendant's  claim  already 
pointed  out,  I  do  not  think  tlie  autliorities 
cited  support  the  defendant's  contention.  I 
have  no  doubt  that  when,  in  compliance  with 
the  act  of  congress  granting  liomesteads  to 
actual  settlers  upon  the  public  lands  of  the 
United  States,  a  person  qnalilled  under  the 
act  makes  a  settlement  thereon,  and  then 
complies  with  said  act,  the  land  claimed  by 
the  settler  ceases  to  be  public  lands  of  the 
United  States,  and  that  congress  has  not  the 
power,  without  the  consent  of  such  settler, 
to  appropriate  said  lands  to  any  other  public 
use  whatever;  nor  has  it  in  the  instance  as- 
sumed to  exercise  such  autliority  in  this  case. 
Such  settlement  and  complLince  witti  the  act 
severs  the  land  claimed  as  a  homestead  from 
the  mass  of  public  lands,  and  It  is  taken  out 
of  the  act  of  congress  of  Marcli  3,  supra. 
This  is  the  effect  of  the  doctrine  of  "Wilcox  v. 
Jackson,  13  Pet.  498,  and  Railroad  Co.  r. 
WhitneyKl32  U.  S.  357,  10  Sup.  Ct.  Rep. 
112;  and  such  is  the  construction  given  to 
this  act  in  Railroad  Co.  v.  Store,  32  Minn.  95, 
20  N.  W.  Rep.  229.  And  this  conclusion 
seeius  clearly  deducible  from  the  act  itself, 
for  the  reason  it  does  not  assume  to  grant  the 
possessory  claims  of  those  who  had  acquired 
them  prior  to  the  time  of  compliance  with  the 
act  by  a  railroad  company  claiming  the  ben- 
efit of  the  act,  for  the  reason  that  the  third 
section  of  the  act  provides  for  the  condemna- 
tion of  such  possessory  claims.  This  provis- 
ion Is  a  clear  recognition  of  such  claims  as 
against  any  corporation  claiming  by  title  sub- 
sequent to  their  acquisition.  But  counsel 
contend  that  these  views  cannot  be  correct.for 
the  reason  the  United  States  have  in  a  large 
number  of  cases  maintained  actions  of  tres- 
pass against  homestead  claimants  for  cutting 
timber  off  the  lands  claimed  by  them,  and  he 
cites  U.  8.  V.  Taylor,  35  Fed.  Rep.  486;  U, 
S.  V.  Stores,  14  Fed.  Rep.  824;  U.  8.  v. 
Smith,  11  Fed.  Rep.  487;  and  U.  S.  v.  Cook, 
19  Wall.  591.  It  is  true  that  after  settlement 
by  a  homestead  claimant,  and  his  incipient 
compliance  with  the  act,  his  title  is  inchoate. 
He  hiis  that  which  will  ripen  into  a  perfect 
title  by  a  complete  compliance  with  the  act, 
and  in  the  meantime  he  is  in  under  the  right 
which  has  beei^  conferred  upon  him  by  the 
United  States.  Neither  the  right  to  destroy 
the  timber  growing  upon  the  land,  nor  to  use 
it  for  speculative  purposes,  is  conferred;  and, 
should  he  transcend  the  power  conferred  up- 
on him  by  his  grantor  before  his  title  has 
matured  and  become  perfect,  no  reason  is  per- 
ceived why  he  might  not  be  required  to  re- 
spond in  damages  for  an  act  which  is  in  its 
nature  waste. 

2.  It  appeared  npon  the  trial  in  the  court 
bel9W  that  the  plaintiff's  entire  claim  wiis 
wortii  from  »800  to  »1,200.  The  jury  gave 
him  a  verdict  of  S600  damages.  A  motion 
was  made  for  a  new  trial,  which  was  over- 
ruled by  the  court,  in  passing  upon  which 
the  learned  circuit  judge  said:  "I  am  satis- 
tied  that,  in  all  cases  where  a  corporation 
is  a  party,  more  or  less  prejudice  exists, 
v.23p.no.l6— 62 


sometimes  for,  but  more  frequently  against, 
the  corporation,  and  that  juries  frequently 
render  unjust  verdicts  in  such  cases.  In 
this  case,  1  am  satisfied  that  the  jury  were 
prejudiced,  and  that  tlie  verdict  is  excessive; 
but  I  do  not  know  it,  and  therefore  overrule 
the  motion  for  a  new  trial."  It  would  seem 
that  this  was  enough  to  have  given  the  de- 
fendant a  new  trial  under  subdivision  5  of 
section  235,  Hill's  Code.  That  provision  al- 
lows a  new  trial  when  excessive  damages 
have  been  allowed,  appearing  to  have  been 
given  under  the  influence  of  passion  or  prej- 
udice, and,  while  the  finding  of  the  court 
brings  the  case  substantially  within  the  pro- 
vision, he  saw  proper  to  disallow  the  motion 
for  a  new  trial;  and  we  will  not  interfere 
with  the  action  of  the  court  in  this  particular 
case,  for  the  reason  that  a  new  trial  must  be 
awarded  for  other  reasons,  presently  to  be 
adverted  to.  Still,  I  am  strongly  inclined  to 
think  that  when  it  does  appear  from  the 
record  that  the  damages  are  excessive,  and 
when  passion  or  prejudice  influenced  the  jury 
in  reaching  the  conclusion,  the  party  injured 
is  entitled  to  a  new  trial  as  a  legal  right,  and 
to  refuse  it  is  reversible  error.  These  facts 
would  very  rarely  appear  in  the  record,  as 
they  do  in  this  case.  But,  while  we  have  de- 
termined not  to  award  a  new  trial  in  this 
case  on  account  of  such  excessive  damages 
and  prejudice  found  by  the  court,  their  ex- 
istence makes  it  all  the  more  imperative  on 
this  court  to  look  carefully  into  the  record, 
80  far  as  errors  are  assigned,  to  ascertain  if 
any  errors  occurred  at  the  trial  prejudicial  to 
the  appellant. 

8.  In  this  case  no  special  damages  are  al- 
leged. The  plaintiff  was  therefore  only  en-  ' 
titled  to  recover  such  damages  by  reason  of 
the  unauthorized  laying  of  the  defendant's 
railroad  track  across  his  premises,  and  the 
operation  of  the  road,  as  well  as  the  actual 
damages  he  sustained  by  the  breaking  of  his 
close.  In  such  case  the  correct  measure  of 
damages  is  said  to  be  the  difference  between 
the  annual  rental  value  of  the  premises  with 
the  railroad  track  down  and  operated,  as  it  is, 
and  what  the  rental  value  of  the  premises 
would  have  been  if  the  road  had  not  been 
there.  Blescli  v.  Railway  Co.,  43  Wis.  183. 
Of  course  this  rule  would  not  include  spe- 
cial damages  in  a  case  where  such  damages 
are  pleaded,  and  in  this  case  it  does  not  include 
the  damages  for  the  breaking  of  the  plaintiff's 
close;  but  the  latter  item  would  only  be  such 
sum  as  would  restore  the  premises  to  such  a 
condition  of  safety  for  use  as  they  were  in 
before  the  breaking.  In  this  case  no  special 
damages  are  alleged,  and  therefore  none  are 
recoverable.  The  general  tenor  of  instruc- 
tions 1  and  2,  wliich  were  asked  by  tlie  de- 
fendant, and  refused  by  the  court,  is  in  har- 
mony with  what  is  here  said,  and  the  sub- 
stance ought  to  have  been  given;  but,  in  the 
particular  form  in  wliich  they  were  asked, 
they  left  it  to  the  jury  to  find  out  what  was 
or  was  not  specially  pleaded.  This  was  the 
province  of  the  court,  and  it  did  not  err  ia 
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refusing  to  give  an  instruction  wliich,  in 
effect,  left  tliat  question  to tlie  jury.  But  the 
defendant  also  asked  the  court  to  give  the 
jury  the  following  instruction,  which  was 
refused :  "The plaintiff  having  neither  plead- 
ed nor  proved  any  special  damages  resulting 
from  .the  alleged  frightening  of  his  horses,  he 
can  recover  nothing  from  that  cause. "  This 
instructiou  was  refused,  and  such  refusal  was 
clearly  error.  It  impliedly  conceded  more  to 
the  plaintiif  than  be  was  entitled  to;  that  is, 
it  seen)a  lo  assume  that,  if  the  plaintiff  had 
alleged  and  proved  something  of  that  kind,  it 
would  have  formed  a  proper  basis  for  a  re- 
covery, which  may  well  be  doubted.  But, 
whether  that  is  so  or  not,  such  a  claim  was 
liot  included  in  the  pleadings,  and  could  not 
be  considered  by  tlie  jury.  Evidence  which 
was  properly  excepted  to  wjis  also  allowed  to 
go  to  the  jury  on  this  subject,  which  was 
also  error.  The  case  seems  to  have  been 
tried,  so  far  as  appears,  without  any  very 
deflnite  rule  as  to  its  scope  under  the  plead- 
ings, or  the  measure  of  damages,  and  en- 
tirely at  variance  with  what  is  here  said.  The 
judgment  appealed  from  will  therefore  be  re- 
versed, and  the  cause  remanded  to  the  court 
below  for  a  new  trial. 


(14  Colo.  327) 

Denver  &  S.  F.  Ry.  Co.  c.  School-Dist. 

No.  22  IN  Arapahoe  County.' 
(Sitprcroe  Court  of  Colorado.    Feb.  28, 1890.) 

CoNDiTioNAi,  CosvETANCE— School  Lands— Rail- 
ways— Ejectment. 

I.  Lands  were  granted  on  conditioD  to  be  used 
for  Bchool  purposes.  Afterwards,  in  the  expecta- 
•tlon  that  the  school  would  be  removed,  but  with- 
out a  contract  to  that  effect,  grantor  conveyed  oth- 
er lands  in  lieu  thereof,  and  then  conveyed  the 
first  lands  to  defendant's  grantor.  The  school  was 
not  removed.  Held,  that  defendant  received  no 
title. 

8.  Under  a  supposed  license  from  its  grantor, 
defendant  entered  and  began  constructing  Us 
railroad  upon  sacb  lands.  Shortly  after,  the 
school  trustees,  protesting  that  the  school-district 
owned  the  lands,  attempted  to  settle  the  matter 
with  defendant,  and,  failing  therein,  built  a  fence 
around  them,  and  notified  the  contractors  not 
to  enter ;  but  the  fence  was  torn  down,  and  the 
railroad  completed.  Held,  there  was  no  acquies- 
cence by  plaintiff  to  estop  it  from  bringing  eject- 
ment. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  county. 

Wells,  McNeal  &  Taylor,  for  appellant. 
Enos  Miles,  for  appellee. 

Pattison,  C.  This  was  an  action  of  eject- 
ment brought  by  appellee  to  recover  the  pos- 
session of  a  strip  of  land  100  feet  in  width,  be- 
ing a  part  of  lots  I,  2.  3,  and  4,  in  block  3, 
In  the  town  of  Petersburg.  The  complaint 
alleges  ownership  and  the  right  to  the  posses- 
sion of  the  property.  The  answer  first  puts 
in  issue  the  allegations  of  the  complaint. 
For  an  atHrmative  defense  it  is  alleged,  in 
substance,  that  on  September  15, 1880,  Peter 
Magnus,  then  the  owner  in  fee  of  the  lots 
mentioned,  conveyed  them  to  appellee,  upon 
condition  that  the  land  should  be  used  for 


school  purposes,  and  that  when  such  use 
should  cease  the  property  should  revert  to 
him;  that  on  February  15,  1887,  the  appel- 
lee, not  desiring  to  use  the  lots  longer  for 
school  purposes,  asked  Magnus  for  other  lots, 
which  he  on  that  day  conveyed;  that,  in  con- 
sideration of  such  conveyance,  appellee 
agreed  to  vacate  the  lots  in  question,  and  re- 
move the  school-house  therefrom,  at  the  close 
of  the  term  then  in  session.  It  is  then  al- 
leged that  Magnus,  relying  upon  appellee's 
agreement  to  vacat«  the  premises,  on  March 
2,  1887,  conveyed  the  same  to  David  G.  Pea- 
body;  that  tliereafter  Peabody  conveyed  the 
undivided  one-half  of  said  lots  to  William  ,J. 
McGavock;  that  on  July  1,  1887.  and  after 
the  close  of  the  school  term,  Peabody  and  , 
McGavock,  relying  iipon  plaintiff's  good  faith 
and  intention  to  perform  the  agreement  made 
with  Magnus,  gave  permission  to  defendant 
to  enter  upon  and  construct  its  railway  over 
the  strip  of  land  described  in  the  complaint, 
which  was  done  at  a  cost  of  over  $1,000.  It 
is  then  alleged  that  appellant  was  not  in- 
formed that  plaintiff  Intended  to  use  the  lots 
for  school  purposes;  that  appellee  bad  notice 
while  the  work  was  in  progress  that  appel- 
lant was  in  possession  of  the  land  under  the 
license  given  by  Peabody  and  McGavock, 
and  gave  appellant  no  notice  that  it  had  or 
claimed  any  right  or  interest  in  the  same; 
that  afterwards,  and  on  October  1, 1887,  Pea- 
body and  McGavock  conveyed  the  premises 
in  question,  with  other  lands,  to  appellant. 
It  is  further  averred  that  some  time  in  Sep- 
tember, 1887,  after  defendant  had  completed 
its  railroad  over  the  lots  mentioned,  appellee 
proposed  to  "Peabody  and  McGavock  that,  if 
they  would  convey  to  plaintiff,  in  lieu  of  the 
second  aforesaid  site  conveyed  to  it  by  said 
Magnus,  which  had  become  unacceptable  to- 
plaintiff,  an  acceptable  school-site,  plaintiff 
would  forthwith  remove  its  school-house 
thither,  and  would  convey  said  site  conveyed 
to  it  by  said  Magnus  to  said  Peabody  and 
McGavock;  and  that  said  Peabody  and  Mc- 
Gavock offered  to  plaintiff,  and  plaintiff  ac- 
cepted, for  its  school-site,  lots  1,  2,  8,  and  4, 
in  block  13,  of  said  Englewood,  situate  in  the 
said  school-district  of  plaintiff;  and  said  Mc- 
Gavock being  then  absent  from  the  state, 
and  unable  to  join  in  the  conveyance  of  the 
said  last-named  lots,  plaintiff  requested  said 
Peabody  to  execute  to  plaintiff,  and  said  Pea- 
body did,  to-wit,  on  the  8th  day  of  Septem- 
ber 1887,  execute  to  plaintiff,  his  written 
agreement  to  convey  jointly  with  said  Mc- 
Gavock, upon  his  return  to  I)enyer,  the  said 
last-named  lots  to  plaintiff,  in  consideration 
of  one  dollar  and  the  removal  of  plaintifTs 
school-house;  that  plaintiff,  in  disregard  of 
ita  aforesaid  promises  and  agreements,  and 
after  said  last-mentioned  agreement,  wrong- 
fully re-entered  upon  the  lots  described  in 
the  complaint,  and  wrongfully  reopened  its 
school  in  said  school-house, "  etc  Xo  more 
of  the  answer  need  be  recited.  The  afSrma- 
tive  defenses  were  put  in  issue  by  the  repli- 
cation, and  upon  the  issues  thus  formed  a 
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trial  was  had,  which  resulted  in  a  judgment 
for  the  appellee  for  possession  of  the  prem- 
ises. 

The  evidence  tends  to  show  that  on  Sep- 
tember 15,  1880,  Peter  Magnus  conveyed  the 
premises  above  described,  by  quitclaim  deed 
in  the  usual  form,  to  the  appellee.  The  deed 
contains  the  following  covenant:  "It  is  here- 
by agreed  that  the  said  above-described  prop- 
erty is  to  be  used  for  school  purposes,  and 
that,  whenever  it  shall  cease  to  be  so  used, 
the  said  property  shall  revert  to  the  grantor 
herein,  his  heirs  and  assigns,  and  this  said 
agreement  is  hereby  declared  to  be  a  cove- 
nant running  with  the  said  lots. "  The  prem- 
ises had  been  occupied  for  school  purposes 
prior  to  the  execution  and  delivery  of  the 
deed,  and  were  so  occupied  after  the  deed  was 
made,  and  at  the  time  the  action  was  brought. 
Some  time  in  the  year  1886  some  steps  ap- 
pear to  have  been  taken  to  locate  the  school- 
house  in  some  other  part  of  the  district.  In 
that  year  Peter  Magnus  conveyed  a  tract  of 
land,  called  the  "Public  Square  in  Peters- 
burg," to  the  school-district,  for  use  in  lieu 
of  the  premises  in  question.  Under  what 
circuiiistances  this  conveyance  was  made 
does  not  appear.  The  premises  were  never 
occupied  by  appellee  for  any  purpose.  The 
minutes  of  the  meetings  of  appellee,  which 
were  introduced  in  evidence  by  appellant, 
show  that  on  May  16,  1887,  at  an  adjourned 
meeting  of  the  school-district,  the  question 
whether  the  school-house  should  be  located 
in  the  center  of  the  district,  or  in  the  public 
square  of  Petersburg, was  voted  upon.  "The 
highest  number  of  votes  carried  it  to  the 
center;  being  10 for,  and  6  against."  At  the 
same  meeting  a  committee  was  appointed, 
consisting  of  Thomas  Skerrit,  B.  M.  St. 
Clair,  and  Adolph  Candler,  to  locate  the 
school-house  site  as  near  the  center  of  the 
district  as  practicable.  On  May  26,  1887,  at 
a  meeting  of  the  school-district,  B.  M.  St. 
Clair  was  elected  a  director  or  trustee  in 
place  of  Thomas  Skerrit..  The  board  then 
consisted  of  Kol>ert  M.  St.  Clair,  Adolph 
Candler,  and  Thomas  Lockhart.  March  2, 
1887,  Magnus  conveyed  the  premises  in  ques- 
tion, with  other  lands,  to  Peabody.  After 
the  appointment  of  the  committee  to  select  a 
school-site,  Skerrit,  as  one  of  that  commit- 
tee, had  some  talk  with  Peabody  almut  an«- 
other  site  for  the  school-house,  which  re- 
sulted in  an  agreement  for  the  conveyance  of 
other  lots,  but  the  precise  terms  of  that  agree- 
ment nowhere  appear.  .The  negotiations 
between  Skerrit  and  Peabody  seem  to  have 
taken  place  some  time  in  June,  1887.  No 
on«  of  the  school  directors  took  any  part  in 
the  matter.  Whether  Skerrit  reported  the 
negotiations  and  agreement  is  not  disclosed. 
The  agreement  was  never  acted  upon  by  ap- 
pellee in  any  way,  and  no  conveyance  of  the 
lots  selected  was  ever  made  by  Peabody,  pur- 
suant to  the  agreement.  Immediately  after 
the  negotiations  l)etween  Peabody  and  Sker- 
rit, Peabody  gave  peruiission  to  appellant  to 
construct  its  railway  over  the  premises  in 


controversy.  This  permission  seems  to  have 
been  given  with  the  understanding  that  the 
school-house  was  to  be  removed.  Out  no^ 
agreement  to  that  efTect  had  been  made  by 
any  one  having  authority  to  represent  the 
appellee.  Neither  does  it  appear  that  any 
one  of  the  school  trustees  had  notice  that  such 
an  agreement  hsul  been  made,  or  that  per- 
mission had  been  given  by  Peabody  to  appel- 
lant to  enter  upon  the  premises.  Some  time 
in  July  or  August,  but  at  what  time  the  record 
does  not  clearly  disclose,  the  employes  of  ap- 
pellant entered  upon  the  premises  and  began 
work.  Very  soon  after  entry  was  made,  at 
an  informal  meeting,  the  school  trustees 
named  determined  to  take  the  steps  neces- 
sary to  protect  the  property.  Lockhart 
went  to  Denver,  and  called  upon  Manning, 
the  right  of  way  agent,  to  ascertain  by  what 
right  appellant  bad  taken  possession  of  the 
property.  The  interview  with  Manning  re- 
sulted in  nothing  except  the  assertion  by  him 
of  a  claim  of  right  under  Peabody.  and  the 
promise  to  meet  the  school  trustees  at  the 
school-house,  upon  a  day  named,  to  adjust 
the  matter.  Manning  failed  to  keep  the 
engagement,  and  thereupon  a  wire  fence  was 
built  about  the  premises.  When  the  con- 
tractors came  to  lay  the  ties  and  iron,  they 
were  notified  not  to  enter  upon  the  land.  The 
notice  was  disregarded,  the  fence  was  torn 
down,  the  grading  completed,  and  the  ties  and 
iron  laid.  Before  this  suit  was  brought,  an- 
other attempt  appears  to  have  been  made  by 
appellee  to  adjust  the  difference,  and  avoid 
litigation.  The  trustees  visited  Manning 
again.  They  were  willing  to  accept  other 
lots  from  Peabody,  but  they  declined  to  sur- 
render possession  of  the  land  in  question, 
unless  the  expense  of  removing  the  school- 
house  was  paid  in  advance.  Manning  re- 
fused to  advance  the  sum  of  i$225,  which  was 
the  sum  demanded,  but  undertook  to  pay  for 
removing  the  building  after  the  work  had 
been  done.  This  proposition  was  not  satis- 
factory to  appellee,  and  it  refused  to  ac- 
cept it. 

The  first  question  to  be  determined  is 
whether  the  license  given  by  Peabody  to  ap- 
pellant to  enter  upon  the  land  in  controversy 
conferred  any  right  of  entry,  and  whether 
the  deed  subsequently  made  by  Peabody  and 
McGavock  vested  appellant  with  any  inter- 
est in  the  premises  whatever.  The  legal 
effect  of  tlie  deed  first  made  by  Magnus  to 
appellee  is  clearly  apparent.  It  was  in  form 
an  ordinary  quitclaim  deed,  and  divested  the- 
grantor  of  all  his  right,  title,  and  interest  in 
the  land.  The  covenant  providing  that, 
when  the  premises  should  be  no  longer  used, 
for  school  purposes,  the  title  should  revert 
to  the  grantor,  was  clearly  a  limitation.  The 
title  conveyed,  therefore,  was  a  qualified  fee. 
Whenever  the  event  might  occur  upon  which, 
the  limitation  was  based,  the  estate  of  ap- 
pellee would  immediately  cease.  Neverthe- 
less, until  the  happening  of  that  event,  ap- 
pellee had  the  same  right  in,  and  the  same- 
dominion  over,  the  estate  that  it  would  have. 
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had,  had  there  been  no  limitation  whatso- 
ever. "Yet  while  tlie  estate  continues,  and 
until  the  qualification  upon  which  it  is  limit- 
ed is  at  an  end,  the  grantee  hna  the  same 
rights  and  privileges  over  bis  estate  as  if  it 
were  a  fee-simple."  State  v.  Brown,  27  N. 
J.  Law,  13,  20,  and  authorities  cited ;  Tied. 
Beal  Prop.  §§  44, 281.  As  Magnus  had  con- 
veyed his  entire  estate,  it  is  clear  that  noth- 
ing remained  to  him  which  he  could  convey 
to  Peubody,  unless  the  limitation  was  such 
as  to  leave  him  vested  with  an  estate  in  re- 
version which  could  be  the  subject  of  grant. 
Such  reversion  could  not  exist,  however,  un- 
less, from  the  nature  of  the  limitation,  it  ap- 
pears that  the  event  upon  which  it  was  based, 
in  the  nature  of  things,  must  happen.  That 
event  was  the  abandonment  of  the  use  of  the 
premises  for  school  purposes.  It  is  manirest 
that  such  an  event  might  never  occur.  The 
premises  might  always  be  used  for  the  pur- 
pose for  which  they  were  conveyed.  This 
being  true,  Magnus  was  not  vested  with  a 
reversion,  or  an  estate  in  reversion,  and  tliere 
was  nothing  left  to  him  save  the  mere  "possi- 
bility of  a  reverter. "  No  interest  in  the  estate, 
therefore,  could  pass  by  his  deed  to  Peabody, 
and,  as  a  matter  of  course,  as  Peabody  took 
nothing,  he  could  convey  nothing,  either  to 
McGavock  or  to  the  appellea  Whether  these 
deeds  might  not  operate  as  an  assignment  of 
the  reversion,  or  the  possibility  of  reverter,  it 
is  u  n  necessary  to  determine.  It  is  sufficient  to 
say  that  they  did  not  convey  the  title  or  vest 
the  grantees  named  in  titem  with  any  right 
or  interest,  either  present  or  contingent.  In 
the  body  of  the  land  itself.  Tied.  Real  Prop. 
§  885;  2  Washb.  Real  Prop.  739.  It  follows, 
therefore,  that  Peabody  was  without  author- 
ity to  grant  the  license  under  which  entry 
was  made;  that  his  conveyance  was  without 
legal  force  or  effect;  and  that  appellant  took 
possession  of  the  premises  without  right. 

When  appellant  entered  upon  the  land, 
the  title  in  fee,  and  the  exclusive  right  of 
possession,  was  vested  in  appellee.  The 
right  of  appellee  to  maintain  ejectment,  there- 
fore, was  perfect.  That  right  was  not  lost, 
unless  the  conduct  of  its  officers  in  the  prem- 
ises was  such  that  equity  and  good  conscience 
would  require  that  the  value  of  the  land  be 
sued  for  instead  of  the  land  itself.  In  other 
words,  the  right  could  not  be  lost  except  by 
estoppel  or  acquiescence  in  the  taking. 

It  is  undoubtedly  true,  when  a  railway 
company  enters  upon  the  land  of  a  citizen, 
even  though  such  entry  be  without  right, 
and  constructs  thereon  its  road-bed,  that 
after  the  railway  is  finished  and  is  being  used 
by  the  railway  company,  in  the  conduct  of 
its  business  as  a  common  carrier,  and  in  the 
discbarge  of  its  duties  to  the  public,  the  land- 
owner will  not  be  permitted  to  maintain 
ejectment,  but  will  be  limited  to  a  recovery 
of  the  value  of  the  land,  if  it  appears  either 
that  he  has  actually  acquiesced  in  the  posses- 
sion of  the  railway  company,  or  that  by 
affirmative  acts,  laches,  or  other  conduct  he 
has  placed  himself  aud  the  railway  company 


in  such  a  position  as  to  make  it  inequitable 
for  him  to  insist  upon  restoration  of  the  pos- 
session of  the  land.  But,  to  maintain  such 
a  defense  to  tlie  action  of  ejectment,  the  evi- 
dence must  be  clear  and  decisive.  It  must 
appear  that  the  land-owner  did  actually  ac- 
quiesce either  in  the  entry  or  in  the  occupa- 
tion of  his  property.  If  this  does  not  appear; 
if,  on  the  contrary,  the  entry  was  made  with- 
out the  consent  of  the  owner:  if  be  has  at  all 
times  used  reasonable  diligence  to  protect 
bis  property, — then  the  defense  of  estoppel 
or  acquiescence  cannot  prevail.  The  theory 
that  a  man  may  be  deprived  of  his  property 
by  a  railway  company,  by  the  operation  of 
an  estoppel,  or-  by  acquiescence  is  based  up- 
on considerations  of  the  interest  of  the  pub- 
lic at  large.  Although  the  interests  of  the 
public  are  always  entitled  to  serious  consid- 
eration, yet  the  taking  of  property  for  public 
use,  without  right,  cannot  be  justified,  nor 
will  the  owner  be  restricted  to  compensation 
and  damages,  when  he  has  at  all  times  in- 
sisted upon  bis  rights  in  the  premises,  and 
has  applied  to  the  courts  for  protection  with 
reasonable  diligence.  Lewis,  Em.  Dom.  § 
648:  Mills,  Em.  Dom.  (2d.  Ed.)  §§  140, 141; 
Pickert  v.  Railway  Co..  2.5  N.  J.  Eq.  316; 
McAnlay  v.  Railwav  Co.,  33  Yt.  811;  Bail- 
way  Co.  V.  Allen.  113  Ind.  581,  15  N.  E. 
Rep.  446;  Railroad  Co.  v.  Soltweddle.  19  N*. 
E.  Rep.  111.  In  this  case  there  is  no  evi- 
dence upon  which  an  estoppel  can  be  predi- 
cated, or  from  which  acquiescence  can  be  in- 
ferred. In  .lune,  1887,  when  Peabody  as- 
sumed authority  to  grant  the  license  to  ap> 
pellant  to  enter  upon  the  premises,  he  was 
without  right  or  interest  in  the  land.  When 
appellant  entered  upon  the  land,  appellee  took 
the  steps  deemed  necessary  to  protect  the 
property.  The  officers  visited  Manning,  on- 
ly to  be  told  by  him  that  he  had  a  right  of 
way  from  Peabody,  and  that  he  would  meet 
tliem  at  a  future  day.  When  he  failed  to  do 
this,  the  property  was  fenced.  From  the  be- 
ginning to  the  end.of  the  transaction,  the  at- 
titude of  appellee  was  that  of  protest,  and 
never  that  of  acquiescence.  When  the  road- 
bed was  completed.  Manning  was  again  vis- 
ited, and  told  the  terms  upon  which  appellee 
would  yield  its  rights  in  the  premises.  TheM 
terms  he  refused  to  accept.  Appellee  then 
brought  this  action,  which  it  had  an  undoubt- 
ed right  to  do.    The  judgment  Is  affirmed. 

Richmond  and  Reed,  CO.,  concur. 

Per  OiTRiAM.  f'or  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 

Elliott,  J.,  not  sitting. 


(M  Colo,  sm 

Bullock  et  al.  v.  MoOebr. 

{Supreme  Coitrt  of  Colorado.    May  1(5, 1891) 

Constitutional  Law— ScPREm  Cockt  Coiofit- 

SION— OBAL  ABQUHBlfT. 

I.  The  constitutionality  of  the  legislative  wA 
providing  for  a  supreme  court  oommission  1*  not 


Digitized  by 


Google 


Colo.) 


BULLOCK  0.  MoGERB. 


981 


necessarily  inTOlved  upon  the  petition  for  a  rehear- 
ing of  a  cause  which  bad  been  referred  to  the  com- 
mission in  pursuance  of  said  act. 

2.  Courts  ordinarily  decline  to  determine  the 
oonstitutionallty  of  legislative  enactments  in  a  case 
where  the  record  presents  some  other  and  clear 
ground  upon  which  the  judgment  may  rest. 

'  3.  The  supreme  court  alone  can  promulgate 
opinions  and  render  iud^ents,  and  its  duty  is  not 
discharged  by  the  adoption  pro  fortna  of  the  con- 
clusions of  the  supreme  court  commission. 

4.  The  privilege  of  being  beard  orally  before 
the  supreme  court  prior  to  final  judgment  Is  a 
right  which,  though  subject  to  reasonable  regula- 
tion, cannot,  under  our  practice,  be  denied  to  any 
party  litigant  making  seasonable  appUoation  tbere- 

(Syllabus  by  the  Court) 

On  petition  for  rehearing. 

The  provisions  of  the  act  of  the  general  as- 
semblv  specially  rererred  to  in  the  opinion  are 
as  follows:  Act  of  April  1,  1889:  "Sec.  2. 
Said  commissioners  shall  be  subject  to  such 
rules  and  orders  as  the  supreme  court  shall 
from  time  to  time  adopt  for  their  govern- 
ment, and  for  procedure  before  them.  They 
shall  examine  and  consider  together  and  re- 
port upon  such  cases  as  shall  be  referred  to 
them  by  the  court  for  that  purpose,  and  per- 
form such  other  services  as  the  court  shall 
require.  Their  reports  shall  be  in  writing, 
and  signed  by  one  of  their  number,  and  shall 
show  which  concur  therein,  and  which,  if 
any,  dissents,  and  a  dissenting  commissioner 
may  likewise  make  a  report.  Every  report 
shiill  contain  a  concise,  but  comprfhenslve, 
statement  of  the  facts  in  the  case,  the  opin- 
ion of  the  commissioner  or  commissioners 
submitting  the  report,  and  a  citation  of  the 
authorities  relied  on  in  support  of  the  opin- 
ion. The  court  may  provide  by  rule  for  a 
hearing  of  an  oral  argument  by  counsel  be- 
fore said  commission:  provided,  that  no  cause 
shall  l)e  referred  to  said  commissioners  in 
which  they,  or  any  of  them,  are  or  have  been 
interested  as  counsel  or  otherwise.  Sec.  8. 
£very  opinion  shall  be  promptly  delivered  to 
the  chief  justice,  who  shall  lay  the  same  be- 
fore the  court.  The  court  may  approve  or 
modify  or  reject  any  snob  opinion.  When- 
ever it  shall  approve  and  adopt  an  opinion  as 
Bubmitte<1  or  as  modlQed,  the  same,  as  ap- 
proved and  adopted,  shall  be  promulgated  as 
the  opinion  of  the  court,  and  shall  be  filed 
and  reported,  and  judgment  shall  be  rendered 
in  the  same  manner,  and  with  the  same  ef- 
fect, and  subject  to  the  same  orders,  mo- 
tions, and  petitions  for  i-ehearing,  as  in  the 
case  of  other  opinions  and  judgments  of  the 
court;  and  every  such  opinion  shall  show 
which  commissioner  prepared  the  opinion, 
and  which  concurred,  and  the  approval  and 
adoption,  and  by  the  concurrence  of  which 
Judges;  and,  whenever  the  court  shall  reject 
the  opinion  of  the  commissioners  in  any 
cause,  the  opinion  of  the  court  shall  be  pre- 
pared, and  a  like  proceeding  had  in  all  re- 
sfwcts  as  in  other  causes  submitted  to  the 
court. " 

MorrUon  &  Fillius,  Geo.  U.  Kohn,  and 
Hugh  Butler,  for  appellants.  O.  C.  Post  and 
X>  C.  Kockipell,  for  appellee. 


Ellq>tt.  J.  This  canse  was  brought  to 
this  court  on  appeal  from  the  district  cooit 
of  Clear  Creek  county,  and,  being  regularly 
pending  here,  was,  in  pursuance  of  the  act 
of  April  1,  1889,  (Sess.  Laws,  444,)  referred 
to  the  supreme  court  commissioners  to  exam- 
ine and  consider.  After  an  oral  argument 
before  the  commissioners  they  reported  an 
opinion  advising  that  the  judgment  of  the 
lower  court  be  altlrraed.  That  opinion  was, 
upon  consideration  by  this  court,  approved, 
adopted,  and  promulgated  as  its  opinion,  and 
judgment  of  affirmance  was  rendered  there- 
on. In  this  the  provisions  of  the  act  men- 
tioned above  were  regularly  pursued.  The 
order  of  reference  was  open  and  known  to 
the  parties  through  their  respective  counsel. 
Opportunity  was  given  for  a  full  hearing  of 
the  cause  before  the  commission  upon  the 
whole  record,  orally  as  well  as  by  the  printed 
arguments  of  counsel  on  file;  but  the  parties 
did  not  have  an  opportunity  to  be  heard 
orally  before  the  court,  either  in  person  or 
by  counsel,  prior  to  the  decisiop  of  the  case, 
nor  did  they  have  an  opportunity  to  make 
objections  or  exceptions  to  the  opinion  as  re- 
ported by  the  commissioners  until  after  the 
same  was  approved  and  promulgated  as  the 
opinion  of  this  court.  Among  other  grounds 
upon  which  a  rehearing  is  now  asked,  is  the 
following:  "The  counsel  for  appellants  de- 
sire to  argue  the  validity  of  an  opinion  of  the 
supreme  court  in  the  form  of  an  imlorsement 
or  ratification  of  the  commission  based  on  an 
oral  argument  beard  before  the  commis- 
sion. "  By  the  briefs  and  arguments  of  cou  n- 
sel,  questions  relating  to  the  constitutionality 
of  the  act  providing  for  a  supreme  court 
commission  are  presented  for  the  first  time 
in  this  court.  These  questions  being  of  gen- 
eral interest,  and  of  the  highest  public  con- 
cern, we  have  deviated  from  the  usual  prac- 
tice in  respect  to  petitions  for  rehearing,  and, 
after  hearing  oral  arguments  and  considering 
the  printed  briefs  presented  upon  both  sides 
of  the  controversy,  have  concluded  to  file 
opinions  in  writing,  so  that  our  views  upon 
tlie  subject  may  not  be  misunderstood. 
Questions  relating  to  the  constitutionality  of 
supreme  court  commissions  have  recently 
be<>n  considered  by  the  supreme  courts  of  sev- 
eral states.  In  Indiana,  the  question  having 
been  presented  to  the  court  by  a  writ  of  pro- 
hibition. Chief  Justice  Elliott,  in  an  elab- 
orate opinion,  concurred  in  by  the  whole 
court,  declared  the  act  of  the  legislature  cre- 
ating such  tribunal  unconstitutional.  In 
California  the  proceeding  was  by  quo  war- 
ranto. Learned  opinions  were  delivered  by 
Chief  Justice  Beattt  and  by  Mr.  Justice 
Fox  sustaining  the  commission.  It  will  be 
observed,  however,  that  the  constitutions,  as 
well  as  the  legislative  acts  of  the  two  states, 
differ  from  each  other  in  some  particulars,, 
and  also  that  in  both  these  proceedings  the 
commissioners  were  made  respondents.  In 
Kansas  the  q  u  estion  arose  as  f  o1  io wb  :  A  case 
pending  in  the  supreme  court  upon  writ  of 
error  had  been  referred  to  the  commission* 
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ere,  who,  after  hearing  oral  arguinenfc,  pre- 
pared an  opinion,  which,  upon  due  consider- 
ation by  the  court,  was  promulgated  as  its 
opinion.  Thedefeateil  party  sou glit  by  mo- 
tion to  obtain  a  rehearing  upon  the  ground, 
as  alleged,  that  a  hearing  liad  not  been  had 
before  the  supreme  court;  that  the  hearing 
before  tlie  eommissionei's  was  without  force 
or  effect;  that  the  commission  was  uncon- 
stitutional; and  that  the  parties  had  been 
deprived  of  a  liearing  before  a  duly  consti- 
tuted and  legal  court.  The  Kansas  court  was 
divided  in  opinion  upon  this  motion,  though 
the  majority  of  the  court,  speaking  by  Mr. 
Justice  Valentine,  in  a  well-considered 
opinion,  refused  to  consider  the  question  of 
the  constitutionality  of  the  act,  and,  passing 
upon  the  merits  of  the  case,  denied  the  re- 
hearing. Chief  Justice  Horton,  however, 
in  a  dissenting  opinion  of  rare  ability,  con- 
tended that  it  was  the  denial  of  an  "inesti- 
mable right"  to  deprive  a  suitor  of  an  oral 
argument  before  the  court  prior  to  render- 
ing fimil  judgment.  State  v.  Noble,  (Ind.) 
21  N.  E.  Rep.  244;  People  v.  Hayne,  (Cal.) 
23  Pac.  Rep.  1;  Railroad  Co.  v.  Abilene, 
(Kan.)  21  Pac.  Rep.  1112. 

Upon  careful  consideration,  we  conclude 
that  the  constitutionality  of  the  legislative 
act  providing  for  a  supreme  court  con)mis- 
sion  is  not  necessarily  drawn  in  question  by 
the  petition  for  a  rehearing,  so  we  shall  not 
express  any  opinion  concerning  its  validity. 
Our  reasons  for  this  course  are  well  expressed 
in  the  language  of  an  eminent  author  on  con- 
stitutional questions  as  follows:  "It  must  be 
evident  to  any  one  that  the  power  to  declare 
a  legislative  enactment  void  is  on^  which  the 
judge,  conscious  of  the  fallibility  of  the  hu- 
man judgment,  wil)  shrink  from  exercising 
in  any  case  where  be  can  conscientiously,  and 
with  due  regard  to  duty  and  otncial  oath,  de- 
cline the  responsibility.  «  ♦  •  Neither 
will  a  court,  as  a  general  rule,  pass  upon  a 
constitutional  question,  and  decide  a  statute 
to  be  invalid,  unless  a  decision  upon  that 
very  point  becomes  necessary  to  the  deter- 
mination of  the  cause.  '  While  courts  can- 
not shun  the  discussion  of  constitutional 
questions  when  fairly  presented,  they  will 
not  go  out  of  their  way  to  And  such  topics. 
They  will  not  seek  to  draw  in  such  weighty 
matters  collaterally,  nor  on  trivial  occasions. 
It  is  both  more  proper  and  more  respeclf  ul  to 
a  co-ordinate  department  to  discuss  constitu- 
tional questions  only  when  that  is  the  very 
lis  tnota.  Thus  presented  and  determined, 
the  decision  carries  a  weight  with  it  to  which 
no  extrajudicial  disquisition  is  entitled.'  In 
any  case,  therefore,  where  a  constitutional 
question  is  raised,  though  it  may  be  legiti- 
mately presented  by  the  record,  yet  if  the  rec- 
ord also  presents  some  other  and  dear  ground 
upon  which  the  court  may  rest  its  judgment, 
and  thereby  render  the  constitutional  ques- 
tion immaterial  to  the  case,  that  course  will 
be  adopted,  and  the  question  of  constitutional 
power  will  be  left  for  consideration  until  a 
case  arises  which  cannot  be  disposed  of  with- 


out considering  it,  and  when  con.sequently 
a  decision  upon  such  question  will  l)e  un- 
avoidable."   Cooley,  Const.  Lim.  169.  163. 

Though  it  is  deemed  inexpedient  to  deter- 
mine the  constitutionality  of  the  act  creating 
the  commission  in  this  proceeding,  yet  the 
constitutional  duties  and  obligations  of  this 
court  to  litigants  are  directly  involved;  and, 
in  order  to  pass  upon  the  questions  fairly 
within  the  purview  of  a  petition  for  a  rehear- 
ing, it  seems  necessary  to  consider  to  some 
extent  the  nature  of  the  supreme  court  com- 
mission, and  the  character  of  its  work  in  con- 
nection with  the  hearing  and  disposition  of 
causes  in  this  court.  The  vital  question  is, 
are  the  rights  or  privile<;es  of  parties  in  any 
manner  denied  or  abridged  by  the  reference 
of  their  causes  to  the  commission,  and  the 
proceedings  consequent  thereon?  The  ques- 
tion is  one  of  much  difficulty.  Article  3  of 
our  state  constitution  divides  the  powere  of 
the  government  into  "three  distinct  depart- 
ments," and  forbids  any  encroachment  by 
one  department  upon  another.  By  the  pro- 
visions of  article  6  of  the  constitution,  we 
find  that  "the  judicial  power  of  the  state"  is 
vested  in  the  courts;  that  "appellate  juris- 
diction" is  vested  in  the  supreme  court:  and 
that  "the  supreme  court  shall  consist  of  three 
judges."  While  these  constitutional  provis- 
ions remain  unchanged,  the  rights  thereby 
secured  cannot  be  de^stroyed  or  impaired  by 
any  legislative  enactment;  neither  can  the 
number  of  judges  upon  the  supreme  bench  be 
increased,  nor  can  their  essential  powers  and 
responsibilities  be  shared  by  others.  It  is 
unnecessary  to  enter  into  a  lengthy  discus- 
sion of  these  familiar  principles.  The  first 
and  second  sections  of  article  2  of  the  consti- 
tution express  the  fundamental  principles  of 
our  free  institutions,  to  the  effect  that  the 
powers  of  civil  government  are  "vested  in 
and  derived  from  the  people"  of  the  state, 
subject  to  the  constitution  of  the  United 
States.  The  people  of  this  state  by  thei  r  con- 
stitution have  vested  in  the  judicial  depart- 
mentof  thegovernmentall  the  judicial  power 
they  had  to  give,  with  a  lew  specitled  excep- 
tions; and  have  made  the  same  exclusive, 
thus  making  the  judiciary  co-ordinate  with 
the  legislative  and  executive  departments. 
The  supreme  court  belongs  to  the  judicial  de- 
partment. It  derives  its  existence,  organiza- 
tion, powers,  and  jurisdiction  from  the  con- 
stitution. The  supreme  court  commission  is 
of  legislative  creation.  The  act  providing 
for  the  commission  requires  that  the  commis- 
sioners "shall  possess  the  same  qualilications" 
as  judges  of  the  supreme  court,  and  that 
they  shall  examine,  consider,  and  report  opin- 
ions  upon  "such  eases  as  shall  be  referi-ed  to 
them  by  the  court  for  that  puri)ose;"  yet  it 
is  clear  that  they  cannot,  by  mere  legislative 
authority,  be  invested  with  those  powers 
which  have  been  committed  to  another  tri- 
bunal, under  and  by  virtue  of  a  constitution 
which  declares  that  the  powers  properly  be- 
longing to  one  department  shall  not  be  exer- 
cised by  either  of  the  others. 
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Without  undf  rtaVing  to  determine  the  ex- 
act line  of  deraarkation  between  those  gov- 
ernmental powers  which  are  judicial  in  their 
nature  and  those  which  are  not,  it  is  clear 
that  the  exercise  of  judicial  power  compre- 
hends something  more  than  the  use  of  the 
perceptive  and  reflective  faculties  by  which 
legal  conclusions  are  deduced  from  the  facts 
of  a  case.  Such  acts  are  intellectual  and  pre- 
liminary. The  plenary  exercise  of  judicial 
power  calls  into  activity,  also,  the  other  at- 
tributes of  the  mind, — the  sensibilities  and 
the  will.  The  deliberate  assumption  of  respon- 
sibility; the  authoritative  expression  of  legal 
conclusions  in  declaring  the  sentence  of  the 
law;  the  pronouncing  of  judgment  in  open 
court  in  the  presence  of  those  who  are  to  be 
affected  thereby,  so  as  to  bi  nd  and  control  per- 
sons and  property;  the  protection,  and  some- 
times the  loss,  of  life  and  liberty,  as  well  as 
the  character  and  fortunes  of  individuals; 
the  establishing  of  precedents  which  may  af- 
fect the  most  cherished  rights  of  persons  and 
property  for  all  time, — all  these  are  often  in- 
volved in  the  exercise  of  judicial  power,  and 
serve  to  illustrate  its  importance.  Such  pow- 
ers cannot  be  wisely  exercised,  except  by 
those  who  personally  avail  themselves  of 
every  opportunity  to  guide  their  judgment. 
They  cannot  be  lawfully  exercised,  except  by 
those  intrusted  therewith  by  the  people  under 
the  constitution.  While  the  commissioners, 
in  the  performance  of  their  work,  are  re- 
quired to  consider  questions  of  a  judicial  nat- 
ure, and  to  express  their  opinions  thereon, 
still  their  opinions  must  be  considered  and 
approved  by  the  judgment  of  the  court,  so  as 
to  become  essentially  the  opinions  of  the 
'court  before  they  can  be  considered  in  any 
proper  sense  judicial  opinions.  The  work  of 
the  commissioners  is  in  some  respects  like 
that  of  counsel,  with  this  important  distinc- 
tion: that  the  commissioners  are  sworn  to 
faithfully  and  impartially  discharge  their 
duties  as  paid  officers  of  the  state,  so  that, 
in  considering  their  work,  we  do  not  have  to 
make  allowance  for  the  bias  or  prejudice 
which  partisan  feeling,  self-interest,  and  paid 
zeal  are  calculated  to  inspire.  Tlie  difference 
between  the  argument  of  counsel  and  the  de- 
cision of  the  court  is  easily  comprehended. 
The  former  may  be  replete  with  as  much  or 
more  legal  learning  than  the  latter;  it  may 
be  the  result  of  as  much  or  more  exercise  of 
the  reasoning  faculties ;  it  may  show  as  much 
or  more  legal  discrimination  and  sound  judg- 
ment; it  might,  if  followed,  lead  to  as  good 
or  even  better  results  in  the  administration 
of  the  law  in  a  given  case;  but  the  argument 
of  counsel  lacks  the  force  and  power  of  the 
judicial  decision,  in  that  it  is  not  pronounced 
by  one  clothed  with  judicial  authority  under 
the  constitution  to  give  effect  to  it  as  a  judg- 
ment of  the  court.  See  opinion  of  the  pres- 
ent Chief  Justice  of  this  court  in  Hoverly  In- 
vincible M.  Co.  V.  Howcutt,  6  Colo.  674. 

It  follows,  from  foregoing  views,  that  ev- 
«ry  litigant  having  a  cause  properly  pending 
in  this  co:irt  is  entitled 'to  have  the  same 


fully  considered  and  determined  by  the  court 
itself;  that  is,  by  the  supreme  court,  estab- 
lished and  vested  with  judicialpower  under 
the  constitution.  Every  such  litigant  also 
has  the  right  to  have  his  cause  heard  by  the 
court  itself  upon  oral  or  written  arguments 
before  fltial  judgment  is  rendered.  It  is  a 
matter  of  common  observation  that  different 
minds  are  affected  differently  by  the  same 
arguments,  and  they  sometimes  draw  different 
conclusions  from  the  same  stiite  of  facts. 
Hence  the  reference  of  a  cause  to  the  commis- 
sion may  in  some  instances  affect  its  ultimate 
determination.  The  report  of  the  commis- 
sioners may  bring  before  the  court  sometliing 
which  will  brciik  the  force  and  effect  which 
the  briefs  or  arguments  of  counsel  might 
otherwise  have  produced  upon  the  members 
of  the  court  who  are  to  decide  the  cause. 
Such  a  result  would  not  be  likely  to  occur  in 
an  ordinary  case,  but,  upon  evenly  balanced 
or  doubtful  quesiions,  the  strongest  minds 
are  more  or  less  influenced  by  the  reasoning 
of  others.  Hence,  whether  a  easels  referred 
to  the  commission  or  otherwise,  it  is  undoubt- 
edly the  duty  of  the  court  to  consider  the 
whole  case  before  promulgating  its  final 
opinion.  In  cijse  of  a  reference,  the  whole 
record,  including  the  briefs  and  arguments 
of  counsel,  must  be  considered  in  order  that 
the  opinion  reported  by  the  commission  may 
be  intelligently  approved,  modified,  or  re- 
jected. It  is  for  these  reasons  that  this  court 
has  strenuously  resisted  all  importunities  to 
approve  and  promulgate  the  opinions  of  the 
commissioners  pro /orma  in  the  first  instance 
without  consideration.  The  constitutional 
rights  of  the  parties  require  that  the  opinion, 
by  whomsoever  prepared,  shall  be  approved 
and  adopted  by  the  court  before  it  is  promul- 
gated as  the  opinion  of  the  court. 
-  Whether  tlie  legislature  can  control  the 
judicial  department,  so  far  as  to  require  that 
any  cause  or  number  of  causes  pending  in 
thi&  court  shall  be  referred  to  the  commission, 
thereby  imposing  upon  the  court  the  duty  of 
examining  and  considering  the  opinions  re- 
ported by  the  commission;  also  whether  the 
legislature  can  require  opinions  reported  by 
the  commission  to  be  promulgated  in  any 
particular  form  or  manner,  in  case  of  their 
approval  and  adoption,— are  questions  which 
need  not  now  be  determined.  But,  in  view 
of  what  has  been  so  strongly  urged  concern- 
ing the  "indorsement  or  ratification"  of  com- 
missioners' opinions  and  the  importance  of 
"oral  arguments,"  some  expression  seems  to 
be  called  for  concerning  the  views  and  prac- 
tice of  the  court  in  this  regard,  for  the  infor- 
mation of  all  concerned.  It  is  proper,  there- 
fore, to  state  that  tins  court  is  now,  and  al- 
ways has  been,  of  tiie  opinion  that  it  cannot 
discharge  its  constitutional  obligations  to 
litigants  by  the  promulgation  of  any  opinion, 
by  whomsoever  prepared,  without  first  being 
satisfied  of  the  correctness  of  the  opinion  in 
all  substantial  particulars;  and  also  that  the 
privilege  of  being  heard  orally  before  the 
court  prior  to  final  j  udgment  is  a  right  which, 
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though  subject  to  reasonable  regulation  by 
the  court,  cannot  justly  be  denied  to  any 
party  litigant  making  Beasonable  application 
therefor.  "Hear  before  you  strike,"  was  a 
maxim  of  the  ancient  jurists.  Whenever  it 
is  necessary  that  an  oral  argument  should  be 
had  in  order  to  a  correct  understanding  and 
determination  of  a  cause,  such  necessity  ia 
not  satisHed  by  allowing  such  hearing  before 
the  commission;  the  effect  of  such  oral  argu- 
ment cannot  be  fully  appreciated  by  the  court, 
except  the  argument  be  made  to  the  court. 

It  would  seem  to  bean  improvement  in  the 
practice  if,  when  an  opinion  is  reported  by 
tlie  commission,  any  suitor  conceiving  him- 
self prejudiced  thereby  should  have  the  op- 
portunity of  making  objections  or  exceptions 
thereto,  and  have  the  same  considered  by  the 
court  itself  before  final  judgment  is  rendered. 
Experienced  lawyers,  as  well  as  judges,  know 
the  superior  advantage  of  being  heard  before 
judgment  is  pronounced,  rather  than  after- 
wards. Ordinarily,  a  motion  for  a  new  trial 
or  for  a  rehearing  is  not  equivalent  to  a  full 
hearing,  before  the  idetts  of  the  judicial  mind 
upon  a  given  case  have  become  settled  by  the 
expression  of  an  opinion  in  writing.  There 
is  something  in  the  act  of  formulating  ideas 
or  mental  conclusions  into  words  and  sen- 
tences that  strengthens  the  conviction  of  the 
author  as  to  their  correctness.  Hence  the 
importance  of  mature  consideration  before 
the  entry  of  judgment,  especially  in  a  court 
of  last  resort.  The  fact  that  this  court  does 
not  perform  the  literary  labor  of  expressing 
the  views  embodied  in  the  opinions  of  the 
commissioners  is  rattier  favorable  than  other- 
wise to  the  applicant  for  a  rehearing  in  such 
cases.  Nevertheless,  it  would  seem  to  be 
more  prudent  to  give  opportunity  to  litigants 
to  examine  and  make  objections  or  exceptions 
to  opinions  reported  by  the  commission  before 
the  court  undertakes  to  consider  them,  so 
that  they  may  be  passed  upon  in  the  light  of 
such  objections. 

Though  the  matters  considered  in  this  opin- 
ion have  not  been  heretofore  foiraaJly  pre- 
sented or  discussed  by  this  court,  yet  it  will 
be  observed  from  what  has  already  been  said 
that  they  have  not  been  altogether  overlooked. 
In  many  cases  oral  rehearin^s  have  been  al- 
lowed, when  applied  for,  on  the  ground  that 
arguments  made  orally  before  the  commission 
could  not  be  fully  appreciated  by  the  court. 
It  may  be  said  that  the  act  providing  for  a 
supreme  court  commission  was  designed  by 
the  legislature  to  facilitate  the  disposi'tion  of 
business  in  this  court,  and  that  the  court 
should  not  interfere  with  such  object  by  as- 
suming the  burden  of  reviewing  their  work 
in  all  cases.  The  unanswerable  reply  to  this 
is:  Constitutional  rights  of  litigants  cannot 
be  BRcrified  to  expediency.  It  is  true,  this 
court  is  overburdened  with  accumulated  busi- 
ness. The  reasons  for  this  are  obvious.  Since 
the  adoption  of  the  constitution,  Colorado 
has  more  than  quadrupled  in  wealth  and 
population,  and  litigation  has  Increased  in  a 
Still  greater  ratio.    There  are  now  three  times 


as  many  district  and  county  courts  in  exist- 
ence and  in  active  operation  as  when  the 
state  was  admitted,  and  this  court  may  be 
required  to  review  every  one  of  their  judg- 
ments by  appeal,  writ  of  error,  or  other  re- 
medial writ.  Besides,  the  number  of  causes 
of  which  this  court  must  take  origin:il  juris- 
diction is  constantly  increasing,  and  yet  the 
number  of  judges  on  this  bench  remains  the 
same.  Hence  it  should  not  be  a  matter  of 
surprise,  after  the  lapse  of  nearly  14  years, 
considering  the  novel  and  diversified  charac- 
ter of  the  questions  presented  to  this  court 
for  consideration,  that  the  court,  desiring  to 
decide  every  case  with  due  regard  to  the  rights 
of  parties  and  in  strict  conformity  to  legal 
and  constitutional  principles,  should  be  some- 
what behind  upon  the  calendar.  It  is  un- 
nece^ary,  in  my  opinion,  to  consider  at  this 
time  the  other  grounds  upon  which  the  re- 
hearing is  asked.  In  order  that  appellants 
may  have  an  opportunity  to  be  heard  orally 
by  this  court  upon  the  merits  of  their  cause, 
the  petition  for  a  rehearing  will  be  allowed. 

Hatt,  J.  No  question  as  to  the  constitu- 
tionality of  the  act  providing  for  the  supreme 
court  commission  is  either  necessarily  or 
properly  involved  in  this  determination,  and 
I  shall  not,  therefore,  follow  counsel  in  their 
able  and  exhaustive  argument  in  this  field. 
In  addition  to  the  reasons  given  for  this  con- 
clusion by  Mr.  Justice  Elliott,  in  the  opin- 
ion filed  herewith,  the  fact  that  the  honor- 
able commissioners  are  not  parlies  to  this  ac- 
tion should  have  great  weight  in  support 
thereof.  The  commission,  as  an  institution, 
has  now  been  in  existence  in  this  state  for 
upwards  of  three  years,  and  the  public  at ' 
large  may  well  be  supposed  to  have  an  inter- 
est in  the  determination  of  the  constitutional 
question,  compared  with  which  this  litigation 
over  a  few  cows  sinks  into  insignificance; 
and  this  method  of  collateral  attack  ought 
not  to  be  now  encouraged.  In  my  judgment, 
the  only  question  in  relation  to  the  supreme 
court  commissioners  properly  before  the  court 
upon  this  motion  may  be  stated  as  follows: 
Under  the  provision  of  the  act  of  April  19. 
1890,  in  reference  to  oral  arguments,  is  the 
duty  of  this  court  discharged  in  cases  re- 
ferred to  the  commission  by  providing  for  an 
oral  argument  Iwfore  that  body,  or  is  the 
party  in  such  cases  entitled  to  an  oral  argu- 
ment before  the  supreme  court,  before  its 
judgment  shall  be  pronounced?  The  present 
act,  "providing  for  a  supreme  court  commis- 
sion," was  passed  at  the  last  session  of  the 
legislature,  and  was  approved  upon  the  1st 
day  of  April,  1890.  A  few  days  later,  «nd 
at  the  same  session,  an  act  was  passed  en- 
titled, "An  act  to  regulate  the  terms  of  the 
supreme  court  and  the  practice  therein," 
which  reads  as  follows:  "Section  1.  That  in 
each  year  there  shall  be  three  terms  of  the 
supreme  court;  one  beginning  on  the  second 
Monday  in  September,  another  beginning  on 
the  second  Monday  in  January,  and  another 
beginning  on  the  second  Monday  in  April. 
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Sec.  2.  The  court  shnll  be  in  open  session  as 
often  as  practicable  during  each  of  its  terms, 
to  hear  and  determine  matters  and  causes 
which  may  come  before  it.  and  oral  argu- 
ments sliall  be  allowed  on  final  hearing  in 
Any  cause  on  the  request  of  any  party  there- 
to." In  section  2  of  this  latter  act  the  right 
of  a  party  litigant  to  be  heard  orally  before 
this  court  upon  request,  before  tlnal  judg- 
ment, is  expressly  declared.  If  anything 
can  be  found  in  the  statutes  whicli  would 
autliorize  a  refusal  by  this  tribunal  to  hear  a 
party  orally  as  above,  it  must  grow  out  of 
the  power  given  the  court'to  provide  by  rule 
for  oral  arguments  before  the  commission  in 
certain  cased.  The  two  acts  must  be  consid- 
ered together,  and  effect  given  to  both,  if 
possible.  Such  effect  can  best  be  given  by 
holding  that  the  legislature,  in  employing 
the  language  used  in  the- latter  act,  intended 
to  put  beyond  a  dispute  the  right  of  a  litigant 
to  have  Itis  case  orally  argued  before  this 
court  upon  final  hearing.  It  was  then  legis- 
lating with  reference  to  the  body  designated 
by  the  constitution  as  the  supreme  court. 
And  the  above  conclusion  is  in  accordance 
with  the  natural  and  obvious  import  of  the 
language  employed.  It  cannot  be  said  that, 
by  referring  causes  to  tlie  commission,  par- 
ties can  be  deprived  of  the  right  to  a  final 
hearing  before  the  court.  As  conclusively 
shown  in  Mr.  Justice  Elliott's  opinion,  the 
-court  alone  can  render  judgment,  and  its  duty 
is  not  discharged  by  the  adoption  pro  forma 
of  the  conclusions  of  the  commission.  And 
to  deprive  a  party  litigant  of  his  right  to  sn 
oral  argument  before  this  court  upon  such 
final  rehearing,  no  matter  what  opportunities 
may  have  been  accorded  him  in  presenting 
his  case  to  the  curamission,  would  be  a  palpa- 
ble violation,  not  only  of  the  terms  of  the  act 
itself,  but  would  be  contrary  to  the  uniform 
practice  of  this  court  as  promulgated  by  rule 
27,  provided  he  has  seasonably  applied  for 
such  oral  argument.  In  the  opinion  of  the 
-commission  in  this  case,  the  correctness  of  the 
propositions  of  law  announced  in  certain  in- 
structions prayed  by  appellant,  and  refused 
by  the  trial  court,  is  conceded;  the  refusal  to 
igive  such  instructions  being  justified  only 
upon  the  ground  that  they  were  not  war- 
ranted by  the  evidence.  The  correctness  of 
this  conclusion  is  contested  by  counsel.  The 
point  seems  to  be  in  much  doubt,  and,  in  my 
-opinion,  the  court  ought  not  to  refuse  any 
assistance  to  its  correct  determination  which 
counsel  are  willing  to  give.  A  stipulation 
by  counsel  for  an  or<il  argument  having  been 
filed  more  than  one  year  ago,  and  before  the 
reference,  I  am  of  the  opinion  that  a  rehear- 
ing should  be  granted,  to  the  end  that  such 
oral  argument  may  be  made  to  this  court,  as 
requested  by  appellants. 

Helm,  C.  J.  The  members  of  the  court 
are  agreed  upon  two  propositions:  First, 
that  the  legal  existence  of  the  supreme  court 
-commission  should  not  be  determined  upon 
the  present  collateral  challenge;  second,  that 
the  rehearing  in  the  case  at  bar  should  be  al- 


lowed upon  grounds  appearing  in  the  record, 
and  wholly  independent  of  the  foregoing  or 
any  other  constitutional  question.  In  my 
judgment,  the  al)ove  announcement  is  all  that 
should  be  made  at  the  present  time.  Having 
squarely  declined  to  consider  the  constitution- 
ality of  the  commission  statute,  it  would 
seem  inconsistent  to  promulgate  an  opinion 
discussing  matters  pertaining  solely  thereto. 
Therefore  I  must  be  excused  from  even  tac- 
itly sanctioning  such  a  proceeding,  as  well  as 
from  giving  a  silent  indorsement  to  irrelevant 
propositions,  the  logical  sequences  from  which 
do  not  meet  my  approval.  It  seems  to  me, 
also,  that  explanations  concerning  the  man- 
ner in  which  this  court  discharges  its  consti- 
tutional duties  would  be  more  appropriate 
upon  some  other  occitsion.  Kor  am  I  now 
prepared  to  favor  the  position  taken  by  one 
of  my  associates  regarding  oral  arguments. 
The  conclusion  reached  is  necessarily  predi- 
cated upon  the  legislative  right  to  prescribe  a 
court  regulation  in  the  premises.  The  stat- 
ute relied  on  is  but  a  repetition  of  the  stand- 
ing rule  of  this  court  in  force  several  years 
prior  to  its  enactment.  This  rule  the  court 
has  always  regarded  as  obligatory,  and  never, 
to  my  knowledge,  has  an  oral  argument  upon 
final  hearing  of  a  cause  been  refused,  when 
proper  application  was  made  therefor.  Hence 
I  must  not  be  understood  as  in  any  way  ques- 
tioning the  utility  or  propriety  of  the  prac- 
tice. On  the  contrary,  I  am,  and  have  al- 
ways been,  an  earnest  advocate  thereof.  If 
an  oral  argument  is  the  litigant's  constitu- 
tional right, — a  matter  upon  which  I  express 
no  opinion, — the  statute  does  not  magnify  or 
strengthen  such  right.  If,  on  the  other  hand, 
this  be  but  one  of  the  privileges  usually  ex- 
tended in  the  trial  of  causes,  a  statute  com- 
manding its  allowance  by  the  court  may  be 
an  unwarranted  departure  from  the  field  of 
proper  legislation.  If  the  legislature  can 
command  the  court  to  bear  oral  arguments, 
it  would  seem  to  follow  that,  if  the  right  be 
not  constitutional,  it  might  forbid  the  hear- 
ing thereof;  and,  if  this  be  conceded,  I  do  not 
see  why  that  body  may  not  fix  the  time  to  be 
consumed  by  counsel,  command  or  forbid 
printed  arguments,  arrange  the  order  of  busi- 
ness, and  make  any  and  all  other  rules  or 
regulations  regarding  judicial  proceedings. 
Undoubtedly,  legislation  may  and  must  cover 
a  wide  range  of  subjects,  connected  directly 
or  indirectly  with  judicial  action;  but  that  a 
limit  exists  somewhere  to  legislative  power 
over  the  manner  in  which  courts  created  by 
the  constitution  shall  perform  judicial  duties. 
and  conduct  judicial  business,  will  hardly  be 
questioned.  The  supreme  court  of  California 
has  held  that  the  legislature  cannot  require  its 
opinions  to  be  reduced  to  writing.  Houston 
V.  Williams,  13  Gal.  24.  Doubtless  maqy 
other  illustrations  might  be  found  of  In- 
stances where  legislative  authority  In  the 
premises  has  been  denied.  But  I  have  said 
sufficient  to  explain  my  reluctance  in  approv- 
ing the  major  premise,  upon  which  the 
opinion  in  question  necessarily  rests.    My  ua. 
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Bociates  have  seen  fit  to  Adopt,  as  a  standing 
rule  of  court,  a  regulation  in  pursuance  of 
which  opinions  of  the  commission  are  deposit- 
ed with  the  clerk,  and  treated  to  all  intents  and 
purposes  as  reports  of  referees  in  ordinary 
jndicial  proceedings.  The  adoption  of  this 
lule  is,  to  some  extent,  an  ontgrowtb  of  the 
present  controverey.  It  must  have  been  based 
either  upon  grounds  of  expediency  or  of  legal 
necessity.  TlieeiFiciency  o^lbe  plan,  whether 
resting  upon  one  ground  or  the  otiier,  I  am 
led,  upon  reflection,  to  seriously  doubt.  I  do 
not  consider  whether  the  rule  is  consistent 
with  the  statute  creating  a  supreme  court 
commission.  My  misgivings  are  predicated 
upon  the  fear  that  it  will  not  simplify  tlie 
disposition  of  cases,  or  remove  the  embarrass- 
ment titat  has  lieretofore  necessarily  attended 
the  joint  labors  of  the  court  and  commission. 
In  my  judgment,  moreover,  it  is  doubtful  if 
any  of  tlie  alleged  constitutional  exceptions 
urged  agaitist  the  organization  and  work  of 
the  commission  are  tlius  obviated.  But  I 
shall  for  the  present  refrain  from  entering 
into  a  discussion  of  specific  objections.  The 
rebeitring  is  allowed. 


(14  Colo.  2^) 

First  Nat.  Bank  of  Central  City  e. 

Hummel  et  al. 

(Supreme  Court  of  Colorado.    Feb.  28, 1890.) 

Executors  aitd  Admijiistratohs  —  Assets — Pab- 
ties — misjoikdeb  op  actions. 

1.  PiaintiS  sent  to  one  E.,  a  banker,  a  draft  on 
E.,  directing  him  to  remit  the  proceeds  to  a  cer- 
tain bank  for  plaintiff's  credit.  Money  was  depos- 
ited with  E.  to  meet  the  draft.  Before  the  remit- 
tance was  made  acrording  to  plaintiff's  instruc- 
tions, E.  died.  Held,  that  the  title  to  the  fund 
was  in  plaintiff,  and  did  not  become  part  of  E.'8 
estate,  though  it  was  mingled  with  other  funds  of 
E.,  and  an  action  for  recovery  will  lie;  Gen.  St. 
Colo.  1883,  i  8606,  which  provides  that  debts  and  de- 
mands, other  than  those  owing  by  decedent,  as  ex- 
ecutor, administrator,  or  guardian,  shall  bo  exhib- 
ited within  one  year  from  the  granting  of  admin- 
istration, not  applying  to  such  case. 

2.  One  H.  having  agreed  to  lend  money  to  R. ,  it 
was  agreed  between  K.;  H.,  and  E.,  a  banker,  tliat 
R.  should  draw  on  B.  at  sight  for  the  amount  of  tho 
loan,  and  that,  on  receipt  of  the  draft,  H.  should 
provide  money  to  meet  it.  R.  drew  on  B.  accord- 
ingly, and  deposited  the  draft  with  plaintiff  bank 
for  collection.  PiaintiS  sent  the  draft  to  B.,  with 
instructions  to  remit  to  a  certain  other  bunk,  for 
plaintiff's  credit.  E.  received  thedraft,  and  money 
to  meet  it  was  deposited  with  him,  but  he  died  im- 
mediately afterwards  without  having  remitted  the 
proceeds.  Hctil,  in  an  action  for  the  proceeds 
against  E.'s  administrator,  that  R.  was  within 
Code  Colo,  i  10,  providing  that  "all  persons  hav- 
ing an  interest  in  the  subject  of  the  action  •  *  * 
may  be  joined  as  plaintiffs, "  and,  having  refused 
to  sue,  was  properly  joined  as  a  defendant  under 
section  Vi,  which  provides  that,  "if  the  consent 
of  any  one  who  should  have  boon  joined  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  defendant. " 

S.  Tho  complaint  does  not  improperly  unite 
different  causes  of  action  where,  in  addition  to  tlio 
prayer  for  judgment  against  the  principal  defend- 
ant for  the  fund  sued  for,  it  asks  that  R.  reimburse 
plaintiff  for  all  costs  and  expenses  of  the  suit,  as 
no  cause  of  action  is  stated  against  R.,  but  only  tho 
reasons  for  making  him  a  defendant  are  alleged  as 
required  by  Code  Colo.  J  18. 

Commissioners'  decision.   Appeal  from  dis- 
trict court,  Arapahoe  county. 


Hugh  Butler  and  A.  B.  MnKinley,  for 
plaintiff  in  error.  A.  H.  De  France,  for  de- 
fendant in  error. 

Pattison,  C.  In  this  case,  plaintiff  Jn  er- 
ror seeks  to  review  a  judgment  sustaining  a 
demurrer  to  the  complaint.  It  is  alleged,  in 
substance,  that  June  28,  1884,  Risdon  bor- 
rowed from  one  Heatly,  then  a  resident  of 
Golden,  the  sum  of  $1,200,  for  which  he  gave 
his  note  secured  by  a  trust-deed;  that  the 
money  was  not  paid  by  Heatly  to  Risdon  at 
the  time,  but  an  arrangement  for  the  pay- 
ment thereof  was  entered  into  between  Heatly 
and  Risdon  and  one  Everett;  that,  by  the 
terms  of  the  arrangement,  it  was  provided 
that  Risdon  should  draw  his  draft  at  sight 
on  Everett,  at  Golden,  for  said  sum  of  81,200; 
that,  upon  the  receipt  of  the  draft,  Heatly 
should  provide  the  money  to  pay  it,  and  that 
tliereupon  Everett  should  transmit  the  sum 
received  from  Heatly  to  Risdon,  or  make  such 
other  disposition  of  it  as  Risdon  should  di- 
rect; that  on  July  15,  1884,  pursuant  to  the 
arrangement,  Hisdon  made  his  draft  upon 
Everett,  "in  and  by  which  draft  he  directed 
the  said  F.  E.  Everett  to  pay  said  sum  of 
$1,200  to  this  plaintiff,  and  said  Risdon  then 
and  there  delivered  said  draft  to  this  plaintiff, 
whereby  the  plaintiff  became  entitled  to  re- 
ceive of  and  from  the  said  Everett  said  sum 
of  $1,200  upon  presentation  and  delivery  of 
said  draft;"  that  on  the  16tb  day  of  July, 
1884,  the  plaintiff  sent  the  draft  by  mall  to 
Everett,  accompanied  by  a  letter  instructing 
him  to  remit  the  said  sum  of  $1,200  to  the 
German  National  Bank,  at  Denver,  Colo.,  for 
the  benefit  of  the  plaintiff;  tliat  on  July  17. 
1884.  the  draft  and  the  letter  were  received 
at  the  banking  ofllce  of  Everett,  in  Golden, 
and  at  or  about  the  same  time  the  said  Heatly 
paid  into  said  banking  office  the  sum  of 
$1,200,  being  the  money  called  for  and  men- 
tioned in  the  draft  and  the  letter  of  plaintiff, 
and  the  draft  was  then  stamped  and  canceled 
as  paid;  that  the  said  sum  of  $1,200  was  re- 
cei  ved  by  said  Everett,  or  some  one  in  his  era- 
ploy  for  him,  as  the  money  mentioned  in  the 
draft  and  letter,  and  was  paid  by  Heatly,  in 
pursuance  of  the  arrangement  mentioned; 
and  that,  under  said  arrangement,  it  was  the 
duty  and  obligation  of  Everett  to  at  once  re- 
mit the  said  sum«to  the  German  National 
Bank  of  Denver  for  the  credit  of  the  plaintiff. 
It  is  then  alleged  that,  within  a  short  time 
after  the  money  was  received,  Everett  sud- 
denly died,  and  the  bank  was  immediately 
closed,  and  no  further  business  transacted 
therein,  and  that  when  Everett  died,  and 
when  said  bank  was  closed,  the  said  sum  of 
$1,200  remained  in  the  bank,  and  had  not 
been  remitted  to  the  German  National  Bank 
at  Denver,  as  directed;  that  the  bank  was  not 
opened  thereafter.  It  is  further  alleged  that 
on  November  12,  1884,  the  defendant  Hum- 
mel took  possession  of  the  said  banking  of- 
fice and  its  contents,  and  kept  possession  of 
the  siime;  that,  among  other  effects  therein, 
be  took  possession,  and  has  since  had  posses- 
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sion,  of  said  aum  of  $1,200;  tliat  thereafter, 
and  on  November  20, 1884,  plaintiff  demand- 
ed of  Hummel  the  payment  and  delivery  of 
said  sum  of  $1,200,  but  that  he  refused  to 
pay  the  same.  It  is  then  alleged,  in  effect,  that, 
by  the  terms  of  the  contract  between  plaintiff 
and  Kisdon,  the  plaintiff  was  to  collect  the 
draft,  and,  in  case  it  was  paid,  and  the  amount 
thereof  deposited  in  the  ti«rman  National 
Bank  of  Denver  to  the  credit  of  the  plaintiff, 
then  plaintiff  was  to  give  Kisdon  credit  for  the 
sum  of  $1,200;  that  on  August  12,1884,  plain- 
tiff informed  Kisdon  that  the  draft  had  been 
paid  by  Heiitly,  but  that  its  proceeds  had  not 
been  remitted  to  the  German  National  Bank  of 
Denver,  as  requested;  that  the  money  was  in 
the  possession  of  the  person  in  charge  of 
Everett's  property;  and  plaintiff  then  notified 
and  requested  Kisdon  to  take  early  and  proper 
steps  for  the  recovery  of  the  same;  that  Kis- 
don refused  to  take  such  steps,  and  notified 
plaintiff  that  he  should  look  to  plaintiif  only 
for  said  sum  of  money;  that  plaintiff  request- 
ed Kisdon  to  join  as  co-plaintiff  in  the  suit; 
that  he  refused,  and  for  that  reason  be  was 
made  a  party  defendant.  Judgment  is  de- 
manded "that  said  Hummel  deliver  and  pay 
over  to  the  plaintiff  said  sum  of  $1,200,  to- 
gether with  interest  thereon  at  the  rate  of  10 
per  cent,  per  annum  from  said  20th  day  of 
November,  1884,  and  costs."  There  is  also 
an  additional  prayer.  In  the  following  lan- 
guage: "And  demands  judgment  against 
John  S.  Kisdon  that  he  pay  plaintiff  a  rea- 
sonable sum  of  money,  sufficient  to  reimburse 
plaintiff  for  all  costs  and  expenses  paid  and 
incurred  in  the  prosecution  and  maintenance 
of  this  suit,  and  for  the  recovery  of  said 
money;  that  be  be  adjudged  the  owner  of 
said  sum  of  $1,200,  less  the  expense  of  col- 
lection so  found  as  aforesaid;  and  that  plain- 
tiff be  released  from  any  and  all  liability  to 
said  John  S.  Kisdon  by  reason  of  making 
presentation  and  payment  of  said  draft  as 
aforesaid,  and  of  all  the  other  facts  hereinbe- 
fore set  forth. " 

To  this  complaint  the  defendant  in  error 
demurred  upon  the  grounds — First,  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action;  second,  that  there 
is  misjoinder  of  parties  defendant,  etc. ;  third, 
that  several  causes  of  action  have  been  im- 
properly united,  etc.;  fourth,  that  the  causes 
of  action  so  improperly  united  are  not  sepa- 
rately stated.  The  demurrer  was  snstiiined. 
Plaintiff  in  error  "elected  to  abide  by  said 
complaint,"  and  thereupon  the  judgment  was 
rendered,  now  sought  to  be  reviewed.  The 
causes  of  demurrer  will  be  considered  in  the 
order  in  which  they  have  been  stated. 

First,  then,  are  the  facts  alleged  sufficient 
to  constitute  a  cause  of  action  against  the  de- 
fendant in  error?  In  other  words,  upon  the 
facts  stated,  is  plaintiff  entitled  to  the  judg- 
ment demanded,  or  to  any  judgment  or  relief 
in  the  premises  whatever?  In  the  discussion 
of  this  question,  it  n-ill  be  necessary,  first, 
to  define  the  relation  of  the  several  parties 
to  the  fund  in  question.    That  relation  must 


be  determined  from  the  facts  as  alleged  in  the 
complaint.  The  facts,  then,  are  thaton  June 
28,  1884,  Heatly  agreed  to  loan  to  Kisdon 
$1,200.  On  that  day,  Kisdon  made  his  note, 
and  delivered  the  same  to  Heatly.  The 
money  to  be  loaned  was  not  paid  over  by 
Heatly  to  Kisdon.  It  was  arranged  that,  on 
July  15th  following,  Kisdon  should  be  paid  by 
Heatly.  To  accomplish  this,  it  was  agreed 
between  Heatly,  Everett,  and  Kisdon  thaf,  on 
the  day  named,  Kisdon  should  draw  a  draft 
on  Everett,  which  Everett  should  pay  if  Heat- 
ly provided  the  funds  for  payment.  Pursu- 
ant to  the  arrangement,  Kisdon  drew  his 
draft  upon  Everett,  and  delivered  it  to  the 
plaintiff.  It  is  a  fair  inference  from  the  al- 
legations of  the  complaint  that  the  draft  was 
payable  to  the  order  of  the  plaintiff.  The 
plaintiff  sent  the  draft  to  Everett  with  in- 
structions that,  when  Heatly  paid  the  money 
to  him,  he  (Everett)  should  transmit  the 
money  received  from  Heatly  to  the  German 
National  Bank  for  the  credit  of  the  plaintiff. 
Upon  this  state  of  facts,  the  relation  be- 
tween the  several  parties  is  clear  and  well  de- 
fined. Kisdou  made  the  plaintiff  in  error  his 
agent  to  obtain  the  fund  in  question.  The 
plaintiff  made  Everett  its  agent  to  receive  the 
fund  from  Heatly.  When'  he  received  the 
fund,  it  was  his  duty  to  transmit  the  identic- 
al money  received  to  the  German  National 
Bank  for  the  credit^of  the  plaintiff.  When 
the  money  was  paid  by  Heatly  to  Everett, 
therefore,  the  title  to  the  fund  was  vested  in 
the  plaintiff.  The  beneficial  ownership  was 
vested  in  Kisdon;  Everett  had  no  title  or  in- 
terest in  the  money,  or  any  part  of  it.  His 
failure,  therefore,  to  transmit  the  money  re- 
ceived from  Heatly  to  the  German  National 
Bank,  was  a  violation  of  the  duty  he  owed 
the  plaintiff  and  Kisdon.  When  he  received 
the  money,  it  became  the  money  of  the  plain- 
tiff and  Kisdon.  When  he  died,  the  fund  was 
their  property,  and  was  their  property  when 
received  by  defendant  in  error.  The  question 
presented  upon  these  facts  is  whether  this 
sum  of  $1,200  can  be  recovered.  The  action 
is  brought  against  the  defendant  in  error  in- 
dividually. It  will  be  assumed,  however, 
that  the  fund  was  taken  by  him  as  the  per- 
sonal representative  of  the  decedent.  The 
case  will  first  be  considered  without  reference 
to  the  statute  of  this  state  relating  to  the  ad- 
ministration of  estates  of  deceased  persons. 
It  was  conceded  by  counsel  for  defendant  in 
error,  upon  the  oral  argument,  that,  if  this 
specific  sum  of  $1,200  could  be  identified  in 
any  way,  then  the  action  could  be  maintained. 
But  it  was  insisted,  if  the  fund  when  re- 
ceived was  mingled  with  other  funds  belong- 
ing to  decedent  so  that  its  identity  was  lost, 
then,  and  in  that  event,  no  action  could  be 
maintained  to  recover  it.  This  proposition 
was  predicated  upon  the  principle  that  mon- 
ey, as  such,  cannot  be  recovered,  because,  in 
the  language  of  the  books,  it  has  no  "ear- 
mark" by  which  it  can  be  distinguished.  If 
this  principle  can  be  successfully  invoked  In 
this  case,  then  a  fund  to  which  decedent  had 
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no  title,  and  in  wliich  he  bad  no  beneficial 
interest  whatever,  became  a  part  of  the  body 
of  his  estate  to  be  distributed  amonj^  the  gen- 
eral creditors.  If  the  estate  of  Everett  is 
insolvent,  such  a  result  would  not  only  be 
inequitable  and  unjust,  but  a  reproach  to  the 
law.  It  is  undoubtedly  true  that  the  princi- 
ple contended  for  was  at  one  time  so  well  set- 
tled as  to  be  elementary.  It  is  clearly  stated 
in  'Scbouler,  Ex'rs,  §  205.  Attention  is 
only  called  to  two  clauses  of  this  section: 
"Only  those  things  in  which  the  decedent 
had  a  beneficial  interest  at  his  death  are  as- 
sets, and  not  those  wliich  lie  holds  in  trust, 
or  as  the  bailee  or  factor  of  another.  In  or- 
der, however,  that  the  third  party  or  new 
fiduciary  may  claim  his  specific  thing  as  sep- 
arable from  assets,  its  identity  should  have 
been  preserved;  and  the  rule  is  that,  if  the 
deceased  held  money  or  other  property  in  his 
hands  belonging  to  others,  whether  in  trust 
or  otherwise,  and  it  has  no  ear-mark,  and  is 
not  distinguishable  from  the  mass  of  his  own 
property,  it  falls  within  the  description  of 
'assets,'  in  which  case  the  other  party  must 
come  in  as  a  general  creditor."  In  support 
of  the  proposition  last  quoted  the  author  cites 
two  cases:  Xrecothic  v.  Austin,  4  Mason, 
29;  Johnson  v.  Ames,  11  Pick.  172.  The 
first  case  was  decide<l  in  1825;  the  second,  in 
1881.  It  is  needless  to  trace  the  develop- 
ment of  the  law  which  has  resulted  in  a  rad- 
ical change  in  the  principle  stated  since  these 
decisions  were  made.  At  this  time  the  owner 
of  money  which  has  been  received  by  another 
as  trustee,  or  in  any  fiduciary  capacity,  can 
undoubtedly  recover  the  money  or  its  equiv- 
alent whenever  the  same  can  be  followed,  no 
matter  what  form  it  may  take. 

The  departure  from  the  rigid  doctrine  of 
"ear-mark"  or  identification  of  money,  to 
entitle  the  owner  to  recover,  seems  to  have 
been  first  initiated  in  England.  As  the 
English  cases  cited  have  been  very  generally 
followed  by  the  courts  of  this  country,  atten- 
tion will  be  first  called  to  them.  The  case  of 
Pennell  v. DeSell,  4  De Gex  M.  &G.  372,  was 
a  controversy  between  creditors  and  the  ad- 
ministratrix of  one  George  Green,  who  in  his 
life-time  was  one  of  the  official  assignees  of 
the  court  of  bankruptcy.  It  is  only  neces- 
sary to  say  that,  in  the  course  of  the  admin- 
istration of  his  olfice,  the  deceased  was  ac- 
customed to  mingle  trust  funds  with  his 
own,  and  to  deposit  the  same  in  bank.  In 
the  discussion  of  the  proposition  in  question. 
Lord  Justice  Knight  Bbuce  uses  the  follow- 
ing hypothesis:  "Thus,  let  me  suppose  that 
the  several  sums  for  which,  as  I  have  sidd, 
Mr.  Green  was  accountable  at  the  time  of 
bis  death,  had  been  (that  is  to  say,  that  the 
very  coins  and  the  very  notes  received  by 
him  on  account  of  the  trusts,  respectively, 
bad  been)  placed  by  him  together  in  a  par- 
ticular repository,  such  as  a  chest,  mixed 
confusedly  together  as  among  themselves, 
but  in  a  state  of  clear  and  distinct  separation 
from  everything  else,  and  had  so  rehoained 
at  his  deatlu    It  ia,  I  apprehend,  certain  that 


after  his  death  the  coins  and  notes  thns  cir- 
cumstanced would  not  have  formed  part  of 
bis  general  assets, — would  not  have  been 
permitted  so  to  be  used, — but  would  have 
been  specifically  applicable  to  the  purposes  of 
the  trusts  on  account  of  which  he  had  re- 
ceived them.  Suppose  the -case  that  I  have 
just  suggested  to  be  varied  only  by  the  fact 
that,  in  the  same  chest  with  these  coins  and 
notes,  Mr.  Green  bad  placed  money  of  his 
own — !n  every  sense  his  own— of  a  known 
amount,  had  never  tiiken  it  out  again,  but 
had  so  mixed  and  blended  it  with  the  rest  of 
the  contents  of  the  chest  that  the  piirticular 
coins  or  notes  of  which  this  money  of  his 
own  consisted  could  not  be  pointed  out, — 
could  not  be  identified.  What  difference 
would  that  make?  None,  as  I  apprehend, 
except,  if  it  is  an  exception,  that  his  execu- 
tors would  possibly  b«  entitled  to  receive 
from  the  contents  of  the  repository  an 
amount  equal  to  the  ascertained  amount  of 
the  money  in  every  sense  his  own  so  mixed 
by  himself  with  the  other  money.  But  not 
in  either  case,  as  I  conceive,  would  the 
blending  together  of  the  trust  moneys,  how- 
ever confusedly,  be  of  any  moment  as  be- 
tween  the  various  eestuis  que  tiiutent  on 
the  one  hand,  and  the  executors,  aa  repre- 
senting the  general  creditors,  on  the  other." 
In  the  same  case,  Lord  Justice  TciunsR  said: 
"It  is.  I  apprehend,  an  undoubted  principle 
of  this  court  that,  as  between  cestui  que  trust 
and  trustee,  and  all  parties  claiming  under 
the  trustee,  otherwise  than  by  purchase  for 
valuable  consideration,  without  notice,  all 
property  belonging  to  a  trust,  however  much 
it  may  be  changed  or  altered  in  its  nature  or 
character,  and  all  the  fruit  of  such  property, 
whether  in  its  original  or  in  its  altered  state, 
continues  to  be  subjected  lo  or  afTected  by 
the  trust."  Again,  in  KnatchbuU  v.  Ilal- 
lett,  13  Ch.  Div.  696,  a  most  exhaustive  dis- 
cussion of  this  question  is  found.  At  page 
710,  Jessel,  M.  R.,  said:  "Now,  that  be- 
ing the  established  doctrine  of  equity  on  this 
point,  I  will  take  the  case  of  the  pure  bailee. 
If  the  bailee  sells  the  goods  bailed,  the  bail- 
or can  in  equity  follow  the  proceeds,  and  can 
follow  the  proceeds  wherever  they  can  be  dis- 
tinguished, either  being  actually  kept  sepa- 
rate, or  being  mixed  up  with  other  moneys. 
I  have  only  to  advert  to  one  other  point,  and 
that  is  this:  Supposing,  instead  of  being  in- 
vested in  the  purchase  of  land  or  goods,  the 
moneys  were  simply  mixed  with  other 
moneys  of  the  trustee,  using  the  term  again 
in  its  full  sense,  as  including  every  person 
in  a  fiduciary  relation,  does  it  make  any  dif- 
ference, according  to  the  modern  doctrine 
of  equity?  I  say,  none."  At  page  723, 
THEStOER,  L.  J.,  said:  "There  is  uo  doubt 
that  there  are  to  be  found,  here  and  there 
in  the  books,  dicta,  principally  of  common- 
law  judges,  which  would  appear  to  militate 
against  the  generality  of  that  proposition, 
and  which  would  appear  to  show  that,  in  the 
minds  of  those  judges,  there  was  the  view 
that,  while  chattels  might  be  followed,  or 
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money  so  long  as  it  could  be  looked  upon  as 
a  specific  chattel,  as  moneys  numbered  and 
placed  in  a  bag,  yet,  when  those  moneys  had 
been  mixed  with  other  moneys,  that  there 
was  no  ear-mark,  and  neither  at  law  nor  in 
equity  could  they  be  followed.  With  refer- 
ence, however,  to  those  dicta,  it  appears  to 
me  there  are  two  observations  to  be  made: 
In  the  first  place,  I  cannot  Bnd  any  decision 
which  has  followed  out  those  dicta  to  their 
consequence,  assuming  that  those  dicta  are 
to  be  treated  as  having  the  generality  which 
at  first  sight  attaches  to  them;  and,  in  the 
second  place,  it  appears  to  me  tliat  in  many 
cases  those  dicta,  looking  to  the  facts  of  the 
particular  case,  may  be  restrained  to  those 
facts,  and  possibly  may  hare  a  more  limited 
meaning  than  that  which  lias  been  attached 
to  them  by  Mr.  Justice  Fry  in  the  case  of 
Ex  parte  Dale,  11  Ch.  Div.  772,  or  by  the 
master  of  the  rolls  in  his  judgment  in  the 
present  case.  As  far  as  I  can  judge,  the  only 
exception  to  the  general  proposition  which  I 
have  stated  is  not  a  real  exception,  but  an  ap- 
parent exception;  for  all  cases  where  it  has 
been  held  thiit  moneys  mixed  and  confounded, 
but  still  existing.  In  a  mass,  cannot  be  fol- 
lowed, may,  I  think,  be  resolved  Into  cases 
where,  although  there  may  have  been  a  trust 
with  reference  to  the  disposition  of  the  par- 
ticular chattel  which  those  moneys  subse- 
quently represented,  there  was  no  trust,  no 
duty,  in  reference  to  the  moneys  themselves, 
beyond  the  ordinary  duty  of  a  man  to  pay  his 
debts.  In  other  words,  that  they  were  cases 
in  which  the  relationship  of  debtor  and  cred- 
itor had  been  constituted,  instead  of  the  rela- 
tion either  of  trustee  and  cestui  que  trust,  or 
principal  and  agent."  At  page  713  the  mas- 
ter of  rolls  says:  "Now,  let  us  see,  therefore, 
what  Whitecomb  v.  Jacob,  1  Salk.  161,  de- 
cides. It  decides  that  the  equity  as  to  fol- 
lowing the  proceeds  attaches  to  tbe  case  of  a 
factor  as  well  as  to  the  case  of  cestui  que 
trust  and  trustee.  That  is  what  it  decides; 
but  it  decides,  secondly,  that  you  could  not 
follow  money,  because  it  had  no  ear-mark. 
The  first  part  is  good  law  at  the  present  day, 
the  second  is  not.  Whether  it  was  good  law 
or  not  at  the  time  of  Salkeld,  it  is  immaterial 
to  consider.  It  is  very  doubtful  whether 
equity  had  got  quite  so  far  at  that  date  as 
siuce,  and  therefore  I  will  not  say  it  was  not; 
but  it  is  not  so  now. "  This  case  is  cited  with 
approval  in  National  Bank  v.  Insurance  Co., 
104  U.  S.  54.  in  which  this  and  many  of  tbe 
English  cases  are  reviewed.  In  the  syllabus 
of  the  case  last  cited  the  rule  is  stated  as  fol- 
lows: "As  long  as  trust  property  can  be 
traced  and  followed,  the  property  into  which 
it  has  been  converted  remains  subject  to  the 
trust;  and,  if  a  man  mixes  trust  funds  with 
his,  the  whole  will  be  treated  as  trust  prop- 
erty, except  so  far  as  he  may  be  able  to  dis- 
tinguish what  is  his.  This  doctrine  applies  in 
every  case  of  a  trust  relation,  and  as  well  to 
moneys  deposited  in  bank,  and  to  tlie  debt 
thereby  created,  as  to  every  other  description 
of  property. "    Van  AJ  en  v.  Bank,  52  N.  Y.  1. 


Again,  in  Bank  v.  Ring.  57  Fa.  St.  202,  it 
is  held:  "Equity  will  follow  a  fund  through 
any  number  of  transmutations,  and  preserve 
it  for  the  owners,  so  long  as  it  can  be  iden- 
tified, no  matter  in  whose  name  the  legal 
right  stands."  Stbono.  J.,  says:  "But  it  is 
insisted  there  was  no  ear-mark  to  the  money. 
What  of  that,  if  the  money  can  be  followed, 
or  if  it  can  be  traced  into  a  substitute i*  This 
is  often  done  through  the  aid  of  an  ear-mark. 
But  that  is  only  an  index  enabling  a  bene- 
ficial owner  to  follow  bis  property.  It  is  no 
evidence  of  ownership.  An  ear-mark  is  not 
indispensable  to  enable  a  real  owner  to  assert 
his  riglit  to  property,  or  to  its  product  or  sub- 
stitute. Evidence  of  substantial  Identity  may 
be  attached  to  tbe  thing  itself,  or  it  may  be 
extraneous.  It  is  freely  admitted  that,  if  a 
trustee  or  u^ent  receive  money  of  a  cestui 
que  trust  or  principal,  and  mingle  it  with 
his  own  so  that  it  cannot  he  followed,  the 
cestui  que  trust  or  principal  cannot  recover  it 
specifically.  This  is  not  because  the  owner- 
ship is  changed,  bat  because  a  court  cannot 
lay  bold  of  the  property  as  that  of  the  owner. 
But,  in  regard  to  money,  substantial  identity 
is  not  oneness  of  pieces  of  coin,  or  of  bank- 
bills.  If  an  agent  to  collect  money  puts  the 
money  collected  into  a  chest  where  he  has 
money  of  liis  own,  he  does  not  thereby  make 
it  all  his  own,  and  convert  himself  Into  a 
mere  debtor  to  his  principal.  The  principal 
may,  by  the  Jaw,  claim  out  of  tbe  chest  the 
sums  which  belonged  to  him  before  the  ad- 
mixture. Pennell  v.  Deffell,  supra."  In 
Peak  v.  Ellicott,  30  Kan.  156,  1  Fac.  Rep. 
499,  HouTON,  C.  J.,  says:  "Counsel  suggest: 
■  If  there  was  a  trust  created,  there  must  have 
been  u  cestui  qu«  trust,  and  that,  if  any  one 
is  entitled  to  follow  and  reclaim  the  money, 
it  must  be  the  owner  and  holder  of  the  note 
of  plaintiff.'  It  does  not  make  any  differ- 
ence that,  instead  of  trustee  and  cestui  que 
trust,  the  case  is  one  of  fiduciary  relation- 
ship. If  a  wrong  arises  out  of  such  relation- 
ship, the  same  remedy  exists  against  tbe 
wrong-doer  on  behalf  of  the  principal  as  ex- 
ists against  a  trustee  on  behalf  of  the  cestui 
que  trust.  Wherever  a  fiduciary  relationship 
exists,  and  money  coming  from  the  trust  lies 
in  the  hands  of  the  person  standing  in  that 
relationship,  it  can  be  followed  by  the  prin- 
cipal, and  separated  from  any  money  of  the 
wrong-doer."  In  McLeod  v.  Evans,  66  Wis. 
401,  28  N.  W.  Rep.  173,  214,  the  rule  con- 
tended  for  by  counsel  for  defendant  in  error 
was.  after  a  careful  discussion  by  Cole,  C. 
J.,  practically  repudiated.  The  proposition 
decided  is  thus  stated  In  tlie  syllabus:  "M. 
left  with  H.,  a  banker,  for  collection,  a  draft 
upon  a  New  York  bank.  H.  sent  the  draft 
to  a  bank  in  Chicago,  received  credit  for  thq 
amount,  and  afterwards  made  drafts  upon 
such  bank,  which  were  cashed.  Before  pay- 
ment to  M.,  H.  made  an  assignment  for  the 
benefit  of  creditors.  At  that  time,  nothing 
was  due  him  from  the  Chicago  bank.  Held, 
that  tbe  proceeds  of  the  draft  were  a  trust 
fund  in  the  hands  of  H.,  and  that,  as  against 
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other  creditors,  M.  might  enforce  full  pay- 
ment from  the  assets  in  the  hiinds  of  the  as- 
signee, although  the  trust  fund  could  not  be 
traced  to  any  specific  property."  People  v. 
City  Bank  of  Rochester,  96  N.  Y.  32. 

No  one  of  the  cases  cited  differs  in  princi- 
ple from  the  case  at  bar.  Suppose  the  money 
in  question  had  been  placed  by  Everett  in  his 
own  pocket,  with  a  mass  of  other  funds  be- 
longing to  himself,  and  that  he  had  tlien 
died.  Suppose  that  immediately  upon  his 
death  the  ma.ss  of  currency  had  been  taken 
into  the  possession  of  the  defendant  in  error. 
If  demand  had  then  been  made  by  the  plain- 
tiff for  the  money,  could  defendant  in  error 
have  required  the  plaintiff  in  error  to  desig- 
nate the  particular  bills  which  were  claimed 
as  a  condition  of  the  right  to  recover  them? 
Certainly  not.  How  does  the  case  supposed 
differ  from  the  case  at  barV  It  is  alleged  that 
tlie  money  was  paid  to  Everett,  received  and 
retained  by  him ;  that  it  was  in  his  possession 
at  the  time  of  his  death ;  that  the  same  sum 
came  to  the  possession  of  the  defendant  in 
error.  Is  it  not  clear  that  Everett  received 
the  fund  in  a  fiduciary  capacity?  Does  it 
not  follow  that  the  instant  it  passed  into  his 
hands  a  trust  arose,  by  operation  of  law,  in 
favorof  plaintill  in  error?  Did  not  the  trust 
follow  the  fund  when  it  passed  to  the  hands 
of  defendant  in  error?  If  it  was  niingleil 
with  the  assets  of  the  decedent,  is  not  the  es- 
tate impressed  with  the  same  trust?  Can  it 
be  possible  that  the  fact  of  death  increases  a 
man's  estate,  by  adding  thereto  all  property 
which  may  be  in  his  hands?  Can  a  man,  by 
an  abuse  of  trust  or  violation  of  his  fiduciary 
relations,  acquire  moneys  for  the  distribution 
among  his  general  creditors  at  his  decease? 
Whatever  may  have  been  the  law  applicable 
to  these  questions  in  the  past,  it  is  clear  that 
at  the  present  time  the  estate  of  no  man  can 
be  increased  by  a  wrong  committed  by  him 
under  the  circumstances  set  forth  in  the  com- 
plaint in  this  case. 

Is  the  conclusion  reached  in  any  wise  af- 
fected by  sections  126  and  136  of  the  statute 
of  this  state  relating  to  wills  and  administra- 
tion of  estates?  It  will  be  observed  in  this 
connection  that  the  question  at  issue  is  one 
of  title.  The  conclusion  already  reached  is 
that  at  the  time  of  the  death  of  Everett  the 
title  to  the  fund  in  controversy  was  in  the 
plaintiff  in  error;  that  Everett  had  no  bene- 
ficial interest  therein  whatever.  The  fund, 
therefore,  constituted  no  part  of  his  estate. 
Schouler,  Ex'rs,  §  205.  It  is  contended  by 
defendant  in  error,  however,  that  the  sections 
of  the  statute  cited  have  the  effect,  in  law, 
to  convert  the  fund  in  question  into  assets 
by  their  operation  in  the  classification  of 
claims,  and  the  order  of  their  payment.  The 
third  subdivision  of  section  I26>  provides  that, 
"where  any  executor,  administrator,  or 
guardian,  has  received  money  as  such,  his  ex- 
ecutor or  administrator  shall  pay  out  of  his 
estate  the  amount  thus  received  and  not  ac- 
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counted  for.  which  shall  compose  the  third 
class. "  The  fourth  subdivision  provides  that 
"all  other  debts  and  demands,  of  whatsoever 
kind,  without  regard  to  quality  or  dignity, 
which  shall  be  exhibited  within  one  year  from 
the  granting  of  letters  as  aforesaid,  shall  com- 
pose the  fourth  class."  Section  136  relates 
to  the  order  of  payment,  and  requires  tliat 
claims  be  paid  according  to  the  classification 
contained  in  section  126.  It  is  claimed,  first, 
that  the  fund  in  question  does  not  belong  to 
the  third  class,  because  debts  of  the  third 
class  are  limited  to  moneys  which  have  been 
received  by  the  decedent  as  executor,  admin- 
istrator, or  guardian.  This  is  undoubtedly 
true.  As  a  natural  sequence,  it  is  argued 
that  the  demand  in  issue  in  this  suit  is  a  debt, 
and  belongs  to  the  fourth  class.  If  the  plain- 
tiff in  error  was  proceeding  against  the  de- 
fendant in  error  as  a  general  creditor,  then, 
as  a  matter  of  course,  the  position  of  de- 
fendant in  error  would  be  correct.  Such, 
however,  is  not  the  case.  The  relation  of 
debtor  and  creditor,  as  between  plaintiff  in 
error  and  Everett,  never  existed.  The  stat- 
ute, therefore,  has  no  application.  The  ulti- 
mate fact  upon  which  the  right  of  action  in 
the  case  at  bar  is  predicated  is  that  the  funds 
in  question  were  never  the  property  of  Ever- 
ett at  all ;  that  neither  the  legal  title  nor  the 
beneficiary  interest  vested  in  him ;  that  the 
identical  fund  was  in  his  possession  at  the 
time  of  his  death,  and  that  the  same  fund 
came  to  the  defendant.  Prior  to  1872  the 
provision  of  the  statute  of  Illinois  classify- 
ing claims  against  the  estate  of  a  deceased 
person  was  identical  in  language  with  that  of 
this  state.  In  the  year  last  mentioned  the 
legislature  of  Illinois  amended  that  provision 
so  that  it  reads  as  follows:  "(6)  Where  tlie 
decedent  has  received  money  in  trust  for  any 
purpose,  his  executor  or  administrator  shall 
pay  out  of  his  estate  the  amount  thus  re- 
ceived and  not  accounted  for."  In  the  case 
of  Wilson  v.  Kirby,  88  III.  566.  it  was  held 
that  "the  clause  of  the  statute  relating  to  the 
classification  of  claims  against  estates  of  de- 
ceased persons,  and  which  gives  a  preference 
in  cases  where  the  deceased  has  'received 
money  in  trust  for  any  purpose.'  does  not 
not  necessarily  extend  to  and  embrace  every 
kind  of  trust.  It  does  not  embrace  trasts 
implied  by  the  law."  The  same  case  was 
before  the  supreme  court  of  Illinois  a  second 
time,  and  is  reported  in  98  III.  240.  It  was 
there  held  that,  "where  a  person  sella  the 
cattle  of  another  as  his  agent,  under  a  con- 
tract, and  receives  and  retains  the  purchase 
money  until  his  death,  it  becomes  the  money 
of  the  owner  of  the  cattle,  as  the  substitute 
or  representative  of  the  cattle;  and  the  fact, 
that  the  widow  of  the  person  so  selling,  dur- 
ing his  illness  or  after  his  death,  takes  such 
funds,  and  deposits  the  same  in  bank  in  her 
own  name,  and  afterwards  gives  her  check 
for  the  same  to  her  husband's  executor,  will 
not  destroy  the  identity  of  the  fund,  and  make 
it  subject  to  the  general  creditors  of  the  tes- 
tator, but  the  owner  of  the  cattle  so  sold  will 
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nave  a  preference  over  the  other  general 
creditors  of  the  estate.  In  such  case,  it  is 
not  necessary  that  tlie  identical  bills  received 
by  the  testator  should  have  come  into  the 
bands  of  his  executor."  Upon  examination 
of  this  case,  it  will  be  discovered  tliat  the  de- 
cision is  based  upon  the  sole  fact  that  the 
money  in  controversy  was  the  muney  of  the 
ownei-s  of  the  cattle,  and  that  tlie  section  of 
Uie  statute  cited  is  without  application,  for 
the  reason  that,  as  was  said  by  the  court, 
(Wilson  v.  Kirby,  supra,)  tlie  statute  does 
ndt  embrace  trusts  implied  by  the  law.  In 
the  decision  of  this  case,  therefore,  the  pro- 
visions uf  our  statute  which  have  been  cited 
should  be  disregarded,  and  the  conclusion 
predicated  upon  the  legal  and  equitable  prin- 
ciples wliich  have  been  discussed.  In  the 
li};ht  of  these  principles,  it  is  clear  that  the 
complaint  states  a  cause  of  action. 

The  next  question  presented  is  whether 
John  S.  Risdon  was  improperly  joined  as  a 
defendant.  It  is  claimed  that,  if  plaintiff  in 
error  was  the  real  party  in  interest,  Kisdon 
could  not  be  properly  joined  either  as  plain- 
tiff or  defendant.  The  relation  of  the  pai'- 
ties  to  eacli  other  was  as  follows:  (1)  Risdon 
^vas  one  of  the  original  parties  to  the  con- 
tract or  arrangement  upon  which  the  action 
was  predicated,  to- wit,  the  payment  of  $1,200 
by  Ileatly  to  Everett  for  him.  (2)  The 
plaintiff  was  the  agent  of  Risdon  for  the  pur- 
pose of  collecting  the  money  to  be  paid  by 
Heatly  to  Everett,  and  had  tlie  legal  title  to 
the  draft  which  was  drawn,  and  the  right  in 
the  flrst  instance  to  receive  the  money;  but 
Ilisdon  w«s  the  beneficial  owner  of  the  fund. 
This  being  the  relation  of  the  parties,  the 
question  of  parties  plaintiff  does  not  seem  to 
be  didicult.  Section  3  of  the  Code,  which 
was  in  force  when  this  action  was  brought, 
provides  that  "every  action  shall  be  prose- 
cuted in  tlie  name  of  the  real  party  in  inter- 
est, except  as  otherwise  provided."  Section 
5  provides  that  the  trustee  of  an  express 
trust  may  bring  an  action  without  joining 
beneficiaries,  and  that  a  trustee  of  an  ex- 
press trust  includes  a  person  in  whose  name 
a  contract  is  made  for  the  benefit  of  another. 
Section  10  declares  that>."all  persons  having 
an  interest  in  the  subject  of  the  action,  and 
in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs."  Section  12  provides 
that,  "of  the  parties  to  the  action,  those  who 
are  united  in  interest  shall  be  joined  as  plain- 
tiffs or  defendants;  but,  if  the  consent  of  any 
one  who  should  have  been  joined  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  de- 
fendant, the  reason  thereof  being  stated  in 
the  complaint."  The  meaning  of  the  lan- 
guage of  tlie  first  section  cited  has  been  fre- 
quently construed  by  the  courts.  The  "real 
party  in  interest"  is  held  to  mean  the  person 
In  whom  the  legal  title  to  the  claim  in  suit  is 
vesteil.  Bassett  v.  Inman,  7  Colo.  270,  3  Pac. 
Rep.  383,  and  cases  cited.  The  suit,  therefore, 
was  properly  brought  in  the  name  of  the 
plaintiff.  Rut,  inasmuch  as  Risdon  was  a 
party  to  the  contract  upon  which  the  action 


was  predicated,  and  was  in  fact  the  benefi- 
cial owner  of  the  claim,  he  must  be  deemed 
to  be  interested  in  the  subject  of  the  action, 
within  the  meaning  of  section  10,  abovecited, 
and  therefore  a  proper  party  plaintiff  in  the 
suit.  In  commenting  upon  the  section  last 
mentioned,  Pomeroy,  in  liis  work  on  Reme- 
dies and  Remedial  Rights,  at  section  199, 
says:  "The  extent  of  tlie  interest  is  not  the 
criterion,  nor  its  source,  nor  origin.  If  the 
persons  have  any  interest, — whether  complete 
or  partial,  whether  atmolute  or  contingent, 
whether  resulting  from  a  common  share  in 
the  proceeds  of  the  suit,  or  arising  from  the 
stipulations  of  the  agn-ement, — the  language 
applies,  without  any  limitation  or  exception, 
and  without  any  distinction  suggested  be- 
tween actions  which  are  equitable  and  those 
which  are  legal."  All  persons  standing  in 
the  relation  to  the  subject-matter  of  the  ac- 
tion, as  above  defined,  may  be  properly  joined 
as  plaintiffs.  In  this  particular  case,  Risdon 
refused  to  unite  with  plaintiff,  and  was  prop- 
erly joined  as  defendant. 

It  is  also  contended  that  different  causes  of 
action  are  improperly  united.  This  position 
cannot  be  sustained,  for  the  simple  reason 
that  no  cause  of  action  is  stated  against 
Risdon.  As  a  part  of  the  prayer  for  relief, 
the  court  is  asked  to  allow  the  plaintiff  a  rea- 
sonable sum  for  its  costs  and  expenses,  and 
to  require  this  amount  to  be  paid  to  plaintiff 
by  Risdon.  No  attempt  is  made  to  state  a 
cause  of  action  against  him.  The  only  alle- 
gations are  those  which  are  made  in  compli- 
ance with  section  12  of  the  Code,  as  the  rea- 
son for  making  Risdon  a  party  defendant. 
Two  causes  of  action,  therefore,  are  not  im- 
properly united;  there  being  but  one  cause 
of  action  stated.     The  judgment  is  reversed. 

Richmond  and  Reed,  GC,  concur. 

Elliott,  J.  Having  heard  and  determi  ned 
this  case  in  the  court  below,  I  have  given  the 
foregoing  opinion  careful  consideration.  At 
nisipriiM,  I  must  have  overlooked  some  of 
the  averments  of  the  complaint  showing  that 
Everett  was,  by  the  previous  arrangement  of 
the  parties,  constituted  as  trustee  of  the  par- 
ticular fund  paid  to  him  by  Heatley,  for  the 
express  purpose  of  being  immediately  paid 
over  to  Risdon  or  his  order. 

Peb  Cukiam.  For  the  reasons  expressed 
in  the  opinion  of  Mr.  Commissioner  Patti- 
SON,  the  judgment  of  the  district  court  is  re- 
versed, with  leave  to  defendants  below  to  an- 
swer the  complaint. 


(14  Colo.  321) 

Keith  et  al.  v.  Wells. 
{Supreme  Court  of  Colorndo.  March  28,  1890.) 
Examination  ot  Witkess — Appeal — Review. 
1.  In  an  action  for  tho  allejred  wrongful  attach- 
ment of  a  stock  of  goods,  where  there  is  a  wide  dif- 
ference of  opinion  among  witnesses  as  to  its  value, 
it  is  not  improper  for  the  trial  judge  to  subject  the 
witnesses  to  a  searching  ezaminatioa  as  to'their 
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competency,  to  enable  the  jury  to  judge  of  the 
value  of  their  evidence. 

2.  Where  bank  deposit  books  have  been  admit- 
ted in  evidence  without  objection,  their  contents 
are  before  the  jury  for  consideration;  and  it  is  not 
prejudicial  error  for  the  trial  court  to  permit  the 
bank  teller  to  read  their  contents  to  the  jury, 
though  be  has  no  personal  knowledge  as  to  part  of 
the  entries. 

3.  Where,  by  consent,  the  charge  to  the  jury  is 
given  orally,  an  exception  to  the^'giving  of  said 
charge,  and  each  several  proposition  of  law  there- 
in cqntained, "  without  calling  the  judge's  atten- 
tion to  any  particular  error,  iainsufflcient  to  bring 
up  for  review  t^leged  erroneous  portions  of  the 
charge. 

4.  Where  only  part  of  the  evidence  given  at 
the  trial  is  preserved  in  the  bill  of  exceptions,  and 
no  new  trial  was  asked  for  in  the  court  below,  the 
supreme  court  can  review  only  errors  of  law  oc- 
curring at  the  trial  to  which  exceptions  were  duly 
reserved. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

In  the  early  part  of  the  year  1882  the  plain- 
tiffs, Osborne  R.  Keith,  and  Alexander  B. 
Adams,  as  copartners,  etc.,  commenced  suit 
against  Margaret  S.  Withers,  defendant,  for 
the  sum  of  81,158.52  and  costs  of  suit.  The 
plaintiffs  caused  an  attachment  to  be  issued 
in  said  suit,  and  levied  upon  a  certain  stock 
of  millinery  as  the  property  of  the  defendant. 
The  conceded  facts  show  that  the  defendant, 
for  several  years  prior  to  the  commencement 
of  the  action,  was  the  owner  and  proprietor 
of  a  certain  millinery  business  in  the  city  of 
Denver.  While  the  business  was  being  so 
conducted,  and  upon  the  21st  day  of  March, 
1882,  Miss  Withers  went  to  Chicago  to  re- 
plenish her  stock.  While  there  she  pnrcliased 
from  tlie  plaintiffs,  0.  R.  Keith  &  Co.,  upon 
credit,  the  bill  of  goods  for  which  she  was 
sued  in  this  action.  Afterwards  she  made  a 
confession  of  j  udgment  in  favor  of  Mra.  Wells 
for  moneys  claimed  to  have  been  iidvanced 
Miss  Withers  from  time  to  time  to  assist  her 
in  the  business;  upon  which  confession  judg- 
ment WHS  immediately  entered  in  the  district 
court  of  Arapahoe  county,  and  an  execution 
issued.  Upon  this  execution  the  stock  was 
sold  at  public  auction  by  the  sheriff,  Mrs. 
Wells  being  the  purchaser.  After  the  sale, 
Mrs.  Wells  took  charge  of  the  business,  and 
continued  it  in  her  own  name,  replenishing 
the  stock  from  time  to  time,  for  a  period  of 
about  one  year,  at  which  time  the  plaintiffs, 
assuming  that  such  confession  of  judgment 
was  fraudulent  as  to  the  creditors  of  Miss 
Withers,  csiused  the  entire  stock  to  be  at- 
tached, and  again  sold  as  her  property.  In 
this  suit  a  petition  of  intervention  was  after- 
wards filed  by  Mrs.  Wells,  in  which  she 
claimed  to  be  the  owner  of  the  attached  prop- 
erty, and  sought  to  recover  its  value.  Upon 
the  issues  raised  upon  this  intervention  the 
case  was  thereafter  tried,  the  trial  resulting 
in  a  verdict  and  judgment  for  the  intervener 
for  the  sum  of  $4,4^2.81,  from  which  judg- 
ment the  plaintiffs,  Keith  &  Co.,  took  this 
appeal. 

Stuart  Bros,  di  Andrews,  fur  appellants. 
Tilford  A  Gilmore,  Amos  Steak,  and  M.  B. 
Carpenter,  for  appellee. 


Hayt,  J.,  (after  stating  the  facts  aa 
above.)  It  is  conceded  that  only  a  ptart  of 
the  evidence  introduced  upon  the  trial  is  pre- 
served in  the  bill  of  exceptions.  Of  the 
amount  and  character  of  the  evidence  omitted 
we  are  not  advised.  For  this  reason  alone, 
according  to  well-settled  rales  of  practice, 
this  court  is  precluded  from  considering-  the 
evidence  for  the  purpose  of  determining  its 
sufficiency  to  support  the  verdict.  An  ex- 
amination of  the  record  discloses,  also,  that 
a  new  trial  was  not  asked  in  the  court  l>elow. 
Under  these  circumstances  our  review  can- 
not be  extended  further  than  an  examination 
of  such  errors  of  law  as  it  is  claimed  inter- 
vened at  the  trial,  and  to  which  exceptions 
were  duly  reserved  at  the  time;  and  very 
few  exceptions  of  any  kind  appear  in  the  rec- 
ord. 

The  first  assignment  of  error  is  in  relation 
to  tlie  testimony  of  Charles  B.  Pierce,  a  wit- 
ness introduced  by  the  intervenor.  This  wit- 
ness testified  that  he  was  a  teller  of  the  Safe 
Deposit  Bank,  and  identified  certain  books  as 
the  deposit  books  of  Miss  Witliers  in  that 
bank,  the  entries  in  which  were  made  by 
whoever  happened  to  be  at  the  counter  at  the 
time.  At  this  point  the  books  were  intro- 
duced in  evidence  without  objection.  After- 
wards the  witness  was  permitted,  against 
plaintiffs'  objection,  to  read  the  contents  of 
these  books,  although  the  witness  had  no  per- 
sonal knowledge  in  reference  to  a  part  of  the 
entries,  such  entries  having  been  made  by 
others.  As  the  books  had  been  previously 
admitted  in  evidence  without  objection,  their 
contents  were  before  the  jury  for  their  con- 
sideration. Therefore  appellants  could  not 
have  been  injured  by  the  oral  evidence  of 
Pierce,  and,  consequently,  are  not  in  a  posi- 
tion to  complain  of  the  action  of  the  court  in 
admitting  the  testimony  of  the  witness 
against  her  objection. 

The  next  error  assigned  is  upon  the  testi- 
mony given  in  reference  to  the  value  of  the 
property.  The  testimony  upon  this  point 
shows  that  some  difference  of  opinion  existed 
between  the  several  witnesses  in  reference  to 
such  value.  Mr.  Uowland,  a  witness  for  the 
plaintiff,  placed  the  value  at  about  S2,500. 
while  the  other  witnesses  estimated  the  value 
at  double  that  amount.  Mrs.  Wells,  a  wit- 
ness In  her  own  behalf,  testified  that  in  her 
judgment  the  property  was  at  that  time 
worth  more  than  96,000.  Appellants  claim 
that  this  witness  included  the  fixtures  in  her 
estimate,  and  that  it  was  error  to  permit  the 
testimony  to  go  to  the  jury  against  plaintiffs' 
objection,  as  lier  competency  to  judge  of  the 
value  of  such  fixtures  is  not  shown.  We 
think  the  full  examination  of  this  witness 
shows  that  her  estimate  was  based  solely 
upon  the  value  of  the  millinery  stuck,  with- 
out the  fixtures.  Aside  from  this,  the  objec- 
tion now  urged  to  her  testimony  was  not 
made  in  the  court  below. 

In  connection  with  the  evidence  of  Mrs. 
Wells,  counsel  for  appellants  call  attention 
to  the  fact  that  the  witness  Howland  was 
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subjected  to  a  searching  examination  in  ref- 
erence to  hia  competency,  by  the  presiding 
judge,  before  lie  was  permitted  to  give  an 
opinion  as  to  tlie  value  of  the  property;  the 
claim  advanced  being  that  the  court  exceeded 
reasonable  bounds  in  conducting  this  exam- 
ination, and  that  the  questions  propounded 
were  of  a  character  well  calculated  to  preju- 
dice the  minds  of  the  jury  against  the  wit- 
ness, and  did  actually  destroy  tlie  effect  of 
his  answers.  As  we  have  seen,  there  was  a 
wide  difference  of  opinion  among  the  wit- 
nesses in  reference  to  the  value  of  the  prop- 
erty, and,  under  the  circumstances,  it  is  fair 
to  presume  that  the  court  was  of  tbe  opinion 
that  the  jury  were  entitled  to  the  fullest  in- 
formation in  reference  to  the  competency  of 
tbe  witnesses  testifying  as  to  the  value;  and, 
as  the  questions  propounded  lo  the  witness 
by  the  court  were  calculated  to  elicit  infor- 
mation in  reference  to  tbe  knowledge  of  How- 
land  on  this  subject,  we  are  of  tlie  opinion 
that  tbe  error  assigned  is  not  well  taken. 

The  third  objection  is  to  the  cross-exam- 
ination of  Keegan,  and  to  tbe  testimony  of 
Itorris  and  that  of  Mrs.  Wells,  concerning  a 
difficulty  that  she  had  had  with  Keegan.  To 
all  of  tliis  testimony  there  were  but  one  or 
two  objections  made,  and  these  were  of  the 
moat  general  character.  Ko  exceptions  were 
reserved,  and  it  in  no  way  appears  that  the 
objections  now  argued  were  called  to  the  at- 
tention of  the  trial  court,  and  for  this  reason 
alone  they  ought  not  to  be  considered  here. 

We  are  also  prevented  from  considering 
tbe  errors  assigned  upon  tbe  charge  of  the 
court  to  the  jury  on  account  of  the  failure  of 
counsel  to  call  attention  of  the  trial  judge  lo 
the  points  which  are  claimed  to  be  erroneous. 
By  tbe  express  consent  of  counsel,  the  charge 
to  the  jury  was  given  orally.  In  the  printed 
abstract  this  charge  occupies  seven  pages. 
At  tbe  close  of  the  charge  the  court  invited 
suggestions  from  counsel  as  to'  any  excep- 
tions which  they  might  wish  to  make  to  the 
same,  as  is  shown  from  the  following  col- 
loquy taken  from  the  record:  "Mr.  Baxter, 
(for  plaintiff.)  We  except  to  the  charge,  or 
portions  of  the  charge.  The  Court  If  there 
are  any  exceptions.  I  will  bear  any  sugges- 
tions. Judge  Steck,  (for  intervenor.)  We 
Bote  an  exception,  if  your  honor  please,  to 
tbe  charge.  Mr.  Baxter.  Note  our  excep- 
tion also."  It  is  true  in  the  bill  of  excep- 
tions it  is  stated,  generally,  "that  to  the  giv- 
ing of  said  charge,  and  each  several  proposi- 
tion of  law  therein  contained,  the  plaintiffs 
at  the  time  excepted."  This  language  prob- 
ably refers  to  the  previous  colloquy,  and, 
perhaps,  should  be  held  to  be  limited  by  the 
more  particular  recitals  of  the  same.  Be 
this  as  it  may,  under  tlie  decisions,  appel- 
lants are  in  no  better  position  to  have  the 
charge  reviewed  in  this  court  by  reason  of 
the  subsequent  recital.  In  Railway  Co.  v. 
Ward,  4  Colo.  33,  it  is  said:  "  Wlien  instruc- 
tion given  by  the  court  are  in  the  nature  of 
a  general  charge,  excepting  to  each. and  ev- 
ery of  the  instructions  will  not  avail."  This 
v.23P.no.l6— 63 


rule  is  in  entire  accord  with  the  decisions. 
Where  the  cliarge  is  given  orally,  as  in  Ibis 
case,  tbe  judge  will  often  fall  into  errors 
which  would  be  corrected  if  bis  attention 
was  called  to  them  at  the  time,  and  counsel, 
being  listeners,  are  more  apt  to  notice  such 
errors  than  the  judge  himself,  and,  failing  to 
call  his  attention  thereto,  tbey  will  be  consid- 
ered as  waived.  Hayne,  New  Trial  &  App.  § 
128.  The  exceptions,  taken  singly  or  together, 
did  not  call  the  attention  of  the  court  to  any 
particular  error  in  law  of  which  counsel  de- 
sired to  complain.  If  the  points  which  are  now 
presented  in  this  court  had  been  called  to  the 
attention  of  the  trial  judge,  we  cannot  say 
what  his  ruling  thereon  would  have  been ; 
and  it  would  be  manifestly  unfair,  not  only 
to  the  trial  court,  but  to  the  opposite  party, 
to  consider  errors  assigned  to  the  instruc- 
tions upon  appeal,  based  upon  matters  that 
were  not  called  to  tbe  attention  of  either  up- 
on the  trial,  or  by  a  motion  for  a  new  trial. 
The  silence  of  tbe  record  upon  these  matters 
indicates  either  that  the  counsel  then  con- 
ducting the  case  for  appellants  were  of  opin- 
ion that  they  had  but  little  cause  of  com- 
plaint upon  the  conduct  of  the  trial,  or  that 
tliey  purposely  refrained  from  calling  tbe  at- 
tention of  tbe  trial. court  to  many  of  the  mat- 
ters now  complained  of,  in  the  hope  that  they 
would  be  overlooked  below,  and  furnish  a 
ground  for  reversal  here.  Whatever  may 
have  been  the  reason  controlling  them  then, 
in  deference  to  well-settled  rules  of  practice 
ibis  court  will  not  undertake  to  review  such 
matters  when  presented  here  for  the  first 
time.  Webber  v.  Emmerson,  3  Colo.  248; 
Coon  V.  Bigden,  4  Colo.  273. 

By  the  last  assignment  of  error  the  suffi- 
ciency of  the  plea  of  intervention  is  attacked. 
As  tbe  plea  Qled  seems  to  meet  all  the  re- 
quirements of  tbe  statute,  and  is  in  substan- 
tial compliance  with  approved  forms,  it  must 
be  held  sufficient,  particularly  as  against  an 
objection  raised  for  the  first  time  in  tliis 
court.  Puter.  Fl.  633.  Tbe  judgment  must 
be  affirmed. 


Oi  Colo.  569) 
FlTZaERALD  V.  BUBKB. 

(Supreme  Court  of  Colorndo.    April  18, 1890.) 

Plbading — ^Axswsa — Forhbb  Recovbbt — Joint 
JlHO  BbtebaIj  C!omtra.ot. 
1.  A  plea  in  an  action  on  a  written  contract 
that  'at  the  time  of  the  execution  of  the  contract 
setnpin  the  oomplaint  tbe  plalntifi  and  defendant 
agreed,"  eta,  setting  up  a  contemporaneous  parol 
agreement  inconsistent  with  the  written  contract, 
Is  insufficient.,  and  a  replication  is  unnecessary. 

S.  A  plea  that  a  contract  sued  on  is  joint  and 
several,  and  that  plaintiff  has  already  recovered 
judgment  against  one  of  the  joint  and  several  ob- 
ligors in  another  suit,  is  insuiUcient  in  that  it  does 
not  allege  satisfaction  of  the  judgment. 

Appeal  from  Pitkin  county  court. 

Action  upon  written  contract  for  sinking 
shaft  upon  mining  property  belonging  to  the 
defendant  and  others.  The  complaint  alleges 
the  malting  of  the  contract,  which  is  given 
in  full  in  the  opinion  of  the  court,  and  it  is 
further  alleged  that  plaintiff  completed  the 
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shaft  as  per  contract  on  the  31st  day  of  Au- 
gust, 1885,  at  which  time  he  claims  there 
was  due  him  from  the  defendant  as  his  pro- 
portion tlie  sura  of  $332,  of  which  amount 
no  part  has  been  paid  except  tlie  sum  of  $90. 
Prayer  for  a  judgment,  and  lien  for  the  bal- 
ance. The  appellant  in  his  answer  admits 
the  ownership  of  the  raining  claim,  as  alleged 
in  the  amended  complaint,  and  that  he  is  the 
owner  of  an  undivided  one-fifth  interest  in 
said  lode.  He  also  admits  that  on  July  31, 
1885,  each  of  the  persons  named  entered  into 
a  contract  In  writing  with  plaintiff,  and  de- 
livered the  same  to  him,  but  says,  as  to  the 
exact  nature  and  terms  of  said  contract,  this 
defendant  has  no  knowledge  or  information 
upon  which  to  base  a  belief;  that  he  is  igno- 
rant of  the  terms  of  said  contract,  and  craves 
oyer  of  the  same.  All  other  allegations  of 
the  complaint  are  put  in  issue  by  this  an- 
swer. And  for  a  further  answer  appellant 
sets  up  a  contemporaneous  onil  agreement, 
and  for  a  still  further  and  separate  answer 
sa}'S  "that  the  plaintiff  ought  not  to  have  the 
recovery  of  anything  in  this  action,  nor  fur- 
ther prosecute  this  suit,  for  the  reason  that 
the  contract  sued  on  in  this  case  is  a  joint 
and  several  contract  of  all  parties  named  as 
owners  of  said  Franklin  lode,  and  that  plain- 
tiff has  alreiidy  sued  one  of  the  joint  and  sev- 
eral obligors  named  in  said  contract  in  this 
court,  and  has  recovered  judgment  for  the 
violation  of  said  contract;  such  judgment  be- 
ing rendered  in  a  certain  suit  lately  pending 
in  this  court  wherein  James  Burke  is  plain-' 
tiff  and  J.  E.  Eames  is  defendant."  After- 
wards appellee  moveil  to  strike  out  appel- 
lant's second  and  third  defenses,  which  mo- 
tion the  court  overruled;  and,  appellee  fail- 
ing to  reply  to  these  defenses,  a  default  was 
entered  against  him,  but  the  court  refused 
appellant's  motion  to  enter  judgment  in  his 
favor  upon  the  pleadings.  In  this  state  of 
the  plei^ings  the  parties  went  to  trial  before 
the  court  without  a  jury.  Appellee  intro- 
duced witnesses  in  support  of  his  complaint, 
but  no  testimony  was  offered  by  appellant. 
The  trial  lesulted  in  ajudgmentfor  the  plain- 
tiff in  the  sum  of  $2t>4.ti5,  and  decree  for  a 
lien.  The  defendant,  having  reserved  his 
exceptions,  brings  the  case  here  for  review 
upon  appeal. 

Downing  i6  Franklin,  for  appellant.  J. 
E.  Rockwell  and  F.  Q.  Salmon,  for  appel- 
lee. 

Hayt,  J.,  {c^fter  stating  the  facts  as  above.) 
The  first  two  assignments  of  error  are  predi- 
cated upon  exceptions  taken  to  the  rulings  of 
the  court  anterior  to  the  filing  of  the  amend- 
ed complaint.  These  iissignmcnts  have  not 
been  alluded  to  in  the  argument  filed  upon 
appeal,  and  we  need  not  further  consider 
them.  The  amended  complaint  superseded 
the  original,  and  upon  this  pleading,  with 
the  answer  thereto,  appellant,  at  the  trial, 
moved  for  judgment,  which  motion  was 
overruled  by  the  court,  and  the  ruling  is 
made  the  basis  of  the  third  assignment  of 


error;  the  contention  of  the  appellant  being 
that,  as  no  replication  wa.s  filed  either  to  the 
second  or  third  defenses,  the  new  matter  al- 
leged in  those  defenses  must  be  taken  as  true, 
and-that  the  defendant  was  entitled  to  a  judg- 
ment upon  the  facts  so  admitted.  We  are 
clearly  of  the  opinion,  however,  that  the 
matters  pleaded  in  such  defenses  did  not  con- 
stitute a  defense  to  the  action. 

The  second  defense  is  clearly  insufScient. 
In  this  defense  the  execution  of  the  written 
contract  is  admitted  in  this  language:  "At 
the  time  of  the  execution  of  the  contract  set 
up  in  the  complaint,  the  plaintiff  and  defend- 
ant agreed,"  etc.  And  this  is  followed  by 
the  statement  of  an  alleged  contemporaneous 
parol  agreement,  wholly  inconsistent  with 
the  written  contract.  This  constituted  no 
defense  to  the  action.  The  principle  is  ele- 
mentary that  the  terms  of  a  valid  written  in- 
strument cannot  be  varied  or  contradicted 
by  a  contemporaneous  oral  agreement.  1  Add. 
Cont.  *199;  Whart.  Ev.  §  920. 

The  third  defense  was  no  better.  It  ad- 
mits that  the  contract  sued  upon  is  a  joint 
and  several  contract.  It  is  expressly  so  made 
by  statute.  Upon  such  a  contract  the  plain- 
tiff could  sue  ail  parties  jointly,  or  each  or 
sill  of  the  parties  severally,  for  the  whole 
amount  due,  and  a  recovery  against  one  with- 
out satisfaction  would  be  no  bar  to  a  suit 
against  the  others.  To  constitute  a  bar  it 
must  be  shown  that  the  judgment  had  been 
fully  satisfied,  and  a  plea  stopping  short  of 
this  is  not  good.  Therefore,  the  court  he- 
low  committed  no  error  in  refusing  to  enter 
judgment  upon  these  pleas.  Freem.Judgm. 
§  235;  Hix  v.  Davis,  t)8  N.  C.233;  McReady 
v.  Rogers,  1  Neb.  124;  Elliot  v.  Porter,  5 
Dana,  299;  Harlan  v.  Berry,  4  G.  Greene, 
212. 

By  the  fourth  assignment  of  error  the  rul- 
ing of  the  court  upon  the  defendant's  motion 
to  dismiss  the  case  after  plaintiff's  testimony 
was  introduced  is  questioned.  Tliemotion  was 
based  upon  the  assumption  that  the  plaintiff 
could  notalune  maintain  the  iiction,  but  that 
the  witness  John  Burke  should  have  been 
joined  as  a  co-plaintiff,  because  the  testimony 
showed  that  said  Burke  had  an  interest  in  the 
contract.  The  nature  of  such  interest  is  not 
shown.  Burke  did  notsign  the  contract,  and 
was  not  a  party  to  it,  but  became  interested 
in  the  work  with  the  plaintifif  some  time  aft- 
er the  execution  of  the  written  contract. 
He  is  not  shown  to  have  been  a  necessary 
party  to  the  action.  Aside  from  this,  it  was 
too  late  to  raise  this  question  at  the  trial.  A 
defect  of  parties  must  be  raised  either  by  de- 
murrer or  answer,  and  if  not  so  raised  it  is 
waived.  Sections  55, 59. 60,  Code  1883;  Great 
Western  Min.  Co.  v.  Wood  mas  of  Alston 
Min.  Co.,  12  Colo.  46.  20  Pac.  Rep.  771; 
Crouch  V.  Parker,  56  N.  Y.  597;  I^ewis  v. 
Greider,  51  N.  Y.  231. 

The  fifth  and  sixth  assignments  of  error 
relate  to  the  admission  of  the  written  contract 
in  evidence,  and  the  admission  of  oral  testi- 
mony to  show  that  the  liability  of  the  parties 
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thereto  was  several  instead  of  joint  and  sev- 
eral, and  these  may  be  considered  together. 
The  written  contract  is  marked  "Exhibit  A," 
and  is  as  follows:  "Witness  this  agreement, 
made  and  entered  this  31st  day  of  July,  be- 
tween John  Canning,  Jiimes  Fitzgerald, 
Thomas  Hynes,  John  Eames,  Wm.  Doellz, 
H.  H.  Oilman,  Thomas  J.  Duncan,  Frank 
X.  O'Brien,  parties  of  the  first  part,  and 
James  Jiurke,  party  of  the  second  part.  Par- 
ties of  the  first  part,  being  the  owners  of  the 
Franklin  mining  claim  on  Aspen  mountain, 
undertake  and  agree  to  pay  to  the  party  of 
the  second  part  twenty  dollars  (820.00)  per 
foot  to  sink  said  Franklin  shaft  to  a  depth  of 
four  hundred  feet,  said  shaft  beln^  down  at 
the  present  time  to  a  depth  of  three  hundred 
and  seventeen  feet.  And  the  second  party 
agrees  to  sink  the  same,  and  also  to  timber 
and  parlitiun  said  shaft,  to  said  depth,  in  a 
good  workroan-like  manner;  also,  to  have 
said  shaft  perpendicular;  parties  of  the  first 
part  to  furnish  lumber  for  lining  said  shaft. 
And  the  party  of  the  second  part  further 
agrees  to  carry  down  said  shaft  the  dimen- 
sions tliat  it  now  is.  And  the  parties  of  the 
fii-st  part  agree  to  pay  to  the  party  of  tlie 
second  part  on  completion  of  the  first  fifty 
feet  seventy-five  per  cent,  of  the  same,  re- 
taining twenty-five  per  cent,  until  the  com- 
pletion of  tills  contract;  and  it  is  expressly 
understood  and  agreed  between  the  parties  of 
the  first  part  and  the  party  of  the  second  part 
that  the  latter  party  vfill  hire  two  competent 
engineers  to  take  charge  of  and  run  the  en- 
gine that  is  now  in  said  Franklin  mine.  And 
it  is  further  agreed  between  both  parties  that 
the  party  of  the  second  part  shall  continue 
to  work  three  shifts  until  said  contract  is  fin- 
ished. Jaues  Burk£.  Patrick  Fitzger- 
ald. John  C.  Eahes,  1-5.  Witnessed: 
Anna  H.  Canning,  1-10.  [Seal.]  By  John 
K.  Canning.  Jaues  Fitzgerald.  1-5. 
[Seal.]  H.  H.  GiLMAN.  [Seal.]  By  Charles 
Burns,  1-10.  Thomas  J.  Duncan.  [Seal.] 
Bjf  Charles  Burns,  1-10.  [Seal.]  Frank 
X.'  O'Brien.     By  Charles   Burns,  1-5. 

tSeal.]  Thomas  IItnes,  1-20.  William 
i".  Doeltz,  1-20." 
The  assignment  of  error  based  upon  the 
admission  of  the  instrument  has  not  been 
pressed  in  this  court.  If  it  had  been,  it  could 
not  have  availed,  as  the  authority  of  Can- 
ning and  Burns  to  execute  the  contract  for 
and  on  behalf  of  the  parties  for  whom  tliey 
claimed  the  right  to  act  at  the  time  having 
been  shown,  and  also  the  due  execution  and 
delivery  of  the  contract,  the  instrument  was 
properly  admitted  in  evidence. 

It  is  shown  by  undisputed  evidence  that  at 
the  time  of  the  institution  of  this  suit  there 
was  due  the  plaintiff  upon  the  contract  an 
amoiftit  equal  to  the  amount  for  which  judg- 
ment was  obtained  below,  the  only  question 
being  as  to  whether  oneor  all  the  defendants 
were  liable  for  this  amount.  We  have  seen, 
however,  that  under  the  statute  the  parties 
denominated  in  the  contract  "parties  of  the 
first  part"  are  both  jointly  and  severally  lia- 


ble for  the  full  sum  due  under  the  contract, 
and,  being  so  severally  liable,  plaintiff  was 
entitled  to  a  judgment  against  Fitzgerald  for 
the  entire  amount.  Permitting  appellant  to 
introduce  evidence  tending  to  show  that  the 
figures  appearing  after  thH  names  of  the  par- 
ties were  appended  for  the  purpose  of  show- 
ing the  interest  which  each  held  in  the  min- 
ing claim,  and  to  limit  the  liability  of  each 
accordingly,  if  error,  was  entirely  liarmless. 
If  plaintiff  succeeded  upon  the  proof,  then 
the  defendant  was  liable  for  one-fifth  of  the 
contract  price;  if  he  failed,  the  defendant,  as 
one  of  several  jointly  and  severally  liable, 
was  liable  for  the  entire  amount  due  the  plain- 
tiff upon  the  contract,  which  was  still  but 
one-fifth  of  the  total  amount  earned  by  plain- 
tiff, as  the  remaining  four-fifths  had  been 
paid  him  prior  to  suit.  The  same  result 
would  follow  in  eithercase.  Appellant  could 
not,  therefore,  have  been  prejudiced  by  the 
evidence. 

The  seventh  assignment  of  error  has  not 
been  argued  by  counsel.  It  is  in  relation  to 
the  admissibility  of  certain  evidence,  which 
is  not  set  forth  in  the  printed  abstract,  as  re- 
quired by  the  act  of  1885,  under  which  the 
appeal  was  taken.  It  will  not,  therefore,  be 
considered.  Halsey  v.  Darling,  13  Colo.  — , 
21  Pac.  Rep.  913. 

By  the  eighth  and  last  assignment  it  is 
claimed  that  the  court  erred  in  rendering 
judgment  for  the  plaintiff.  The  views  al- 
ready expressed  show  that  the  plaintiff  was 
entitled  to  recover.  The  judgment  is  accord- 
ingly a£Srmed. 


(U  Colo.  228) 

Heinssen  «.  State. 

(Supreme  Court  (if  Colorado.    Feb.  14, 1890.) 

Statutes — Amendment  —  Repeal  —  Intoxioatino 

LlQUOBS — MCNIOIPAX.  CuNTBOIi. 

1.  Where  the  language  of  a  statute  is  radical- 
ly changed  by  a  subsequent  ameudmeot,  sucli 
change  indicates  a  change  of  intent  on  the  part  of 
the  legislature. 

8.  Although-  the  provisions  of  an  amendment 
to  a  law  are  ambiguous,  it  is  the  duty  of  the  courts 
to  discover,  if  possible,  the  intention  of  the  legis- 
lature in  framing  the  same,  and  to  give  the  amend- 
ed act  suoh  construction  as  will  best  effectuate  the 
change  intended. 

3.  The  authority  of  the  city  council  of  the  city 
of  Denver  to  license,  tax,  and  regulate  tippling- 
houses,  dram-shops,  etc.,  is  subject  to  the  follow- 
ing, among  other,  conditions :  (1)  That  the  license 
rate  to  be  charged  shall  not  be  less  than  certain 
minimum  fees  specified  by  the  statute ;  (2)  that  the 
power  granted  jhall  only  be  exercised  subject  to 
the  general  law  of  the  state  regulating  the  manner 
of  conducting  the  business  by  the  licensee. 

4.  By  the  general  law  of  the  state  the  keeping 
open  of  a  tippling-bouse  on  the  Sabbath  day  oi 
night  is  made  a  uriminal  offense,  punishable  by 
fine  or  imprisonment,  and  the  fact  that  such  house 
is  situate  in  the  city  of  Denver  will  not  avail  as  a 
defense,  under  the  present  city  charter. 

5.  Wlien  an  act  or  part  of  an  act  is  repealed,  it 
is  not  revived  by  a  subsequent  repeal  of  the  repeal- 
ing act. 

6.  When  the  suspension  of  a  general  law  with- 
in a  municipality  results  from  a  city  ordinance 
passed  In  pursuance  of  a  special  charter,  the  repeal 
of  the  ordinance  will  leave  the  general  law  in  force 
within  the  city. 

(Syllabus  by  the  Court.) 
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1.  The  constitutional  j'nriediotton  of  the  digtrict 
courts  is  general,  unlimited,  and,  so  far  as  regu- 
lated by  law,  must  be  uniform  throughout  the 
state. 

3.  The  generai  assembly  may  confer  upon  the 
municipal  authorities  jurisdiction  concurrent  with 
that  of  the  state  courts  over  certain  offenses ;  but 
any  legislative  enactment  which  purports  to  malje 
such  jurisdiction  exclusive  over  an  offense  declared 
to  be  a  crime  or  misdemeanor  by  the  public  law  of 
the  state  is  repugnant  to  the  constitution,  and  oon- 
Teys  nothing  more  than  concurrent  jurisdiction 
over  such  offense. 

8.  So  long  as  section  151  of  the  Criminal  Code 
remains  a  part  of  the  public  law  of  the  state,  any 
Intentional  violation  of  its  provisions  is  a  crime  or 
misdemeanor,  and,  as  such,  is  within  the  constitu- 
tional jurisdiction  of  the  district  court  of  the  coun- 
ty where  the  offense  is  committed,  and  it  is  beyond 
the  power  of  the  general  assembly  to  divest  the 
district  court  of  such  jurisdiction. 
(PerEUiott,  J.,  concurring.) 

Error  to  district  court,  Arapahoe  county. 

Edgar  Caypleas  and  W.  B.  Felker,  for 
plaintiff  in  error.  <8.  W.  Jones,  Atty. 
Gren.,  ff.  Riddell,  I.  N.  Stecens,  and  L.  C. 
Rocktaell,  for  the  State. 

Hatt,  J.  Plaintiff  in  error,  defendant  be- 
low, was  convicted  in  the  district  coiii-t  of 
Arapahoe  county  for  keeping  open  a  tippling- 
house  on  the  Sabbath  day,  in  violation  of  sec- 
tion 151  of  ttie  Criminal  Code  of  this  state. 
The  place  at  which  the  act  is  shown  to  have 
been  committed  is  situate  within  the  corpo- 
rate limits  of  the  city  of  Denver,  and  the  only 
defense  relied  upon  is  that  said  city,  under 
its  special  charter,  is  excepted  from  the  oper- 
ation of  the  statute.  Tlie  court  below  being 
of  the  opinion  that  the  state  law  was  in  force 
within  said  city,  the  defendant  was  sentenced 
accordingly.  To  review  this  judgment,  the 
case  has  been  brought  here  upon  error.  The 
nature  of  the  defense  will  more  fully  appear 
from  an  examination  of  the  following  provis- 
ions of  the  various  special  charters  of  the  city 
of  Denver,  wliich  have  been  in  force  at  dif- 
ferent times  from  the  year  1883  to  the  pres- 
ent. Paragraph  15,  §  17,  art.  11,  of  the  char- 
ter of  1883,  reads  as  follows:  "Fifteenth. 
The  city  council  shall  have  exclusive  power 
within  the  city  to  license,  tax,  restrain,  reg- 
ulate, prohibit,  and  suppress  tippling-liouses, 
dram-shops,  and  the  selling  or  giving  away 
of  any  intoxicating  or  malt  liquors,  by  any 
person  within  the  city,  except  by  persons  duly 
licensed."  This  provisions  wfis  re-enacted 
without  material  change  in  1885.  See  Sess. 
Laws  1885,  p.  82.  In  the  Revision  of  1887 
the  same  provision  was  retained,  with  the 
same  proviso  added:  "Provided,  that  no 
license  shall  be  issued  to  keep  any  liquor  sa- 
loon or  dram-shop,  except  on  petition  of  the 
owners  of  a  majority  of  the  real  estate  with- 
.  in  the  f  ron  tage  of  the  block  in  which  said 
business  is  to  be  carried  on,  or  upon  the  op- 
posite frontage.  When  the  person  applying 
for  such  license  has  fuUy  complied  with  the 
laws  and  ordinances  applying  thereto,  the 
city  council  shall  order  such  license  issued. 
Xo  license  sliali  be  granted  for  a  saloon  or 
dram-shop  located  within  one  block  of  any 
church    or   school   building."    Sess.   Laws 


1887,  p.  84.  At  the  next  session  of  the  leg- 
islature (1889)  the  section  was  materially 
amended.  In  this  case  our  attention  will  be 
directed  more  particularly  to  the  section  as 
amended.  It  reads  as  follows:  "Twelfth. 
(Exclusively  subject  to  the  general  law  of  the 
state,  but  not  at  a  lower  price  than  six  hun- 
dred dollars  to  keep  open  until  twelve  o'clock, 
nor  lower  than  eight  hundred  dollars  to  keep 
open  until  two  o'clock,  nor  lower  than  one 
thousand  dollars  to  keep  open  all  night.)  To 
license  and  tax  tippling-houses,  dram-shops, 
billiard  tables,  and  bowling-alleys,  and  sell- 
ing or  giving  away  of  any  intoxicating  or 
malt  liquors  by  any  person  within  the  dty. 
and  to  regulate  the  same:  provided,  that  no 
license  shall  be  issued  to  keep  any  liquor  sa- 
loon or  dram-shop  except  on  petition  of  the 
owners  of  a  majority  of  the  real  estate  with- 
in the  frontage  of  the  block  in  which  said 
business  is  to  be  carried  on.  When  the  per- 
son applying  for  such  license  has  fully  com- 
plied with  the  laws  and  ordinances  applying 
thereto,  the  city  council  may  order  such 
license  issued:  provided,  however,  that  such 
license  may  be  renewed  from  time  to  time, 
at  the  discretion  of  the  city  council,  for  a 
period  not  exceeding  three  years,  without 
further  petition.  No  license  shall  be  issued 
for  a  saloon  or  dram-shop  located  within  five 
hundred  feet  of  any  church  or  school  build- 
ing; the  measurement  to  be  along  the  same 
street  on  which  the  church  or  school  building 
fronts,  and  along  the  adjoining  side  streets 
in  the  case  the  license  is  sought  for  a  dram- 
shop or  liquor  saloon  on  such  side  street." 
See  Sess.  Laws  1889,  p.  126.  During  all  the 
times  hereinbefore  mentioned  the  section  of 
the  Criminal  Code  under  which  this  indict- 
ment was  framed  has  been  upon  our  statute 
books.  The  section  reads  as  follow.s:  "Sec. 
151.  If  any  person  shall  be  guilty  of  open 
lewdness,  or  other  notorious  act  of  public  in- 
decency, tending  to  delmuch  the  public  mor- 
als, or  shall  keep  open  any  tippling  or  gam- 
bling-house on  the  Sabbath  day  or  night,  or 
shall  maintain  or  keep  a  lewd  house  or  place 
for  the  practice  of  fornication,  or  shall  keep 
a  common,  ill-governed,  and  disorderly  house 
to  the  encouragement  of  idleness,  gaming, 
drinking,  fornication,  or  other  misbehavior, 
every  such  person  shall,  on  conviction,  be 
fined  not  exceeding  one  hundred  dollars,  or 
imprisonment  in  the  county  jail  not  exceed- 
ing six  months."    See  Gen.  8t.  831. 

The  only  question  presented  for  our  deter- 
mination upon  this  writ  of  error  is,  has  the 
provision  of  sectioh  151  of  the  Criminal  Code, 
relating  to  tippling-houses,  been  in  force 
within  tlie  territorial  limits  of  the  city  of 
Denver  since  the  charter  as  amended  in  1889 
went  into  effect?  It  is  settled  by  repeated  ad- 
judications of  this  court  that,  under  the  char' 
ter  provision  as  it  was  framed  prior  to  the 
adoption  of  the  amendment  of  1889,  the  state 
was  divested  of  its  control  over  tippling- 
houses  within  the  territorial  limits  of  the  dty 
of  Denver,  the  city  having  accepted  and  ex- 
ercised the  exclusive  powers  conferred  by  its 
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special  charter.  The  correctness  of  those  de- 
cisions has  been  vigorously  assailed  in  argu- 
ment, and  as  strongly  supported.  In  view  of 
the  conclusions  readied  upon  another  brnnch 
of  this  case,  it  is  unnecessary  for  us  to  follow 
counsel  in  this  discussion,  as  the  result  in 
this  case  would  not  be  affected  by  any  con- 
clusion reached  therein.  Therefore,  witltout 
questioning  the  result  announced  in  those 
cases,  we  shall  consider  the  effect  of  the 
amendment  made  at  the  last  (1889)  session 
of  the  legislature.  That  the  phraseology  of 
the  provision  has  been  radically  changed  is 
conceded.  The  effect  of  such  change  is  in 
dispute. 

As  a  preliminary  observation,  attention  is 
CiiUed  to  the  fact  that  the  authority  of  the 
legisJative  department  of  the  state  govern- 
mentoverthe  subject-matter  of  the  provision 
must  be  conceded  within  constitutional  lim- 
itations. Arguments  in  reference  to  the  pol- 
icy and  wisdom  of  particular  laws  are  prop- 
erly made  to  that  department,  and  not  to  the 
judicial.  As  before  announced  by  this  court, 
it  is  for  the  courts  to  declare  what  the  law  is, 
and  not  what  it  ought  to  be.  It  must  be  ad- 
mitted in  the  outset  that  the  provision  of  tlie 
charter  under  consideration  is  not  free  from 
ambiguity.  But,  while  the  uncertainty  of 
the  language  to  convey  the  intention  of  the 
legislature  is  to  be  regretted,  it  is  neverthe- 
less the  duty  of  the  judicial  department  to  dis- 
cover tlie  intention  of  the  law-making  power 
in  making  changes,  so  far  as  such  intention 
may  be  disclosed  by  the  application  to  the  pro- 
vision of  well-settled  rules  of  statutory  con- 
struction, and,  when  discovered,  to  so  con- 
strue the  act  as  to  effectuate  the  purpose  of 
the  framers  thereof.  In  obedience  to  one 
such  rule  of  construction,  we  are  required  to 
presume  that  the  change  of  language  made 
by  the  amendment  indicates  a  change  of  in- 
tent on  the  part  of  the  legislature,  and  con- 
sequently calls  for  a  change  of  construction; 
8nd,-in  deference  to  another  rule  of  construc- 
tion, some  meaning  must,  if  possible,  be  given 
to  every  part  of  the  act. 

We  shall  not  attempt  to  give  a  critical 
grammatical  analysis  of  the  provision,  nor 
shall  we  enter  into  a  discussion  as  to  the  ar- 
rangement and  specific  dettnitions  of  the 
words  employed,  which  produce  the  oliscuri- 
ty  and  ambiguity  compliiined  of.  It  might 
be  ditflcalt  to  discover  an  excuse  for  the  use 
of  language  in  the  careless  and  ambiguous 
manner  in  which  it  is  employed  in  the  sec- 
tion under  consideration.  It  is  sufficient  to 
say  that  any  attempt  to  transpose  the  words, 
change  the  punctuation,  strike  out  or  trans- 
pose the  parenthetical  marks,  in  the  manner 
advocated  by  counsel,  would  be  open  to  seri- 
ous criticism;  and  we  conceive  that  such  a 
process  would  be  more  apt  to  lead  us  to  erro- 
neous results  as  to  the  legislative  intent  than 
the  course  we  shall  pureue.  Therefore,  with- 
out indulging  in  specific  speculations,  we 
shall  undertake  to  derive  a  conclusion  from 
the  entire  context  of  the  section,  in  the  light 
of  the  two  other  rules  of  construction  above 


mentioned.  Doing  this,  our  conclusion  Is 
that  the  legislature  intended  to  confer  upon 
the  city  council  of  Denver  the  authority  to 
license,  tax,  and  regulate  tippling-houses. 
dram-shops,  etc.,  and  that  such  authority  was 
intended  to  be  subject  to  the  following, 
among  other,  conditions:  (1)  That  the  license 
rate  charged  by  the  city  council  for  the  priv- 
ilege of  keeping  a  tippllng-house  should  not 
be  less  than  certain  minimum  fees  specified 
by  the  statute,  varying  according  to  the  time 
of  night  when  the  same  should  be  required 
toclose;  and  (2)  that  the  power  thus  granted 
be  exercised  subject  to  any  general  law  of  the 
state  regulating  the  manner  of  conducting 
the  business, — that  is  to  say,  there  being  pro- 
visions in  the  general  law  requiring  tippling- 
houses  to  be  closed  on  the  Sabbath  day  and 
also  on  election  days,  while  the  city  council 
may  regulate  the  carrying  on  of  the  business 
in  other  particulars,  it  can  take  no  action  that 
shall  either  prevent  prosecutions  under  such 
provisions  or  confer  rights  in  conHict  there- 
with. By  this  construction  we  give  some 
meaning  to  every  part  of  the  act,  and  we  have 
assumed,  as  we  may  properly  do,  that  the  leg- 
islature, in  making  the  amendment,  had  in 
view  the  effect  given  to  the  word  "exclusive" 
by  the  prior  decisions  of  this  court. 

It  is  urged  that  this  court  in  the  case  of 
Huffsmith  v.  People,  8  C!olo.  175,6  Pac.  Bep. 
157,  and  also  in  liogers  v.  People,  9  Colo.  450, 
12  Pac.  Bep.  843.  declared  that  the  part  of 
the  Criminal  Code  upon  which  this  prosecu- 
tion is  based  was  repealed  within  the  corpo- 
rate limits  of  the  city  of  Denver  the  moment 
the  exclusive  power  given  the  city  to  regulate 
tippling-houses  was  accepted  and  exercised 
by  the  corporate  authorities;  and,  consequent- 
ly, that  the  amendment  of  1889.  requiring  the 
city  to  exercise  its  power  subject  to  the  gen- 
eral laws  of  the  state,  does  not  revive  the  sec- 
tion, in  view  of  the  inhibition  of  section  3142, 
Gen.  St.,  viz.:  "No  act  or  part  of  an  act,  re- 
pealed by  another  act,  shall  be  deemed  to  be 
revived  by  the  repeal  of  the  repealing  act." 
The  argument  derives  its  force  entirely  from 
the  use  of  the  word  "repealed"  in  said  opin- 
ions. If,  therefore,  it  appears  that  this  word, 
while  suthciently  accurate,  in  view  of  the 
questions  presented,  was,  strictly  speaking, 
improperly  used,  and  that  when  the  city 
passed  the  ordinance  the  general  law  was  not 
thereby  repealed,  but  was,  nt  most,  suspend- 
ed for  the  time  being  within  the  corporate 
limits  of  the  city,  and  that  the  suspended 
statute  was  revived  upon  the  repeal  of  the 
suspending  act,  the  argument  must  fall. 
The  difference  between  a  repealed  and  a  sus- 
pended law  is  this:  A  repeal  puts  an  end  to 
the  law;  a  suspension  holds  it  in  abeyance. 
Brown  v.  Barry,  3  Dall.  365.  That  this  dis- 
tinction was  in  the  mind  of  the  judge  who 
wrote  the  opinion  in  liogers  v.  People  is  ap- 
parent from  the  fact  that  the  word  "suspend" 
appears  several  times  in  the  opinion.  The 
question  before  the  court  in  that  case  is 
stated  in  this  language:  "Does  the  statute 
of  1885     •     •     •     have  the  effect  of  sus- 
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pending  within  the  corporate  limits  of  tlie 
city  the  operation  pro  tanto  of  section  839  of 
the  General  Statutes?"  And  the  conclusion 
is  stated  in  this  manner:  "(3)  As  we  have 
alreaiiy  seen,  tlie  effect  of  tliis  statute  is 
simply  to  suspend  within  the  corporate  lim- 
its of  Denver  the  operation  of  a  part  of  said 
section  839." 

The  one  instance  in  which  the  word  "re- 
peal" occurs  in  the  opinion  is  in  the  midst  of 
an  argument,  where  the  word  "suspend"  is 
used  synonymously  therewith,  but  care  was 
taken  to  state  the  question  presented,  and 
the  conclusion  of  the  court  thereon,  with 
technical  exactness.  In  reference  to  the  use 
of  the  word  "repeal"  in  the  previous  case  of 
Huffsmith  v.  People,  supra,  the  language  of 
Paine,  J.,  speaking  for  the  court  in  tSinitb 
V.  Hoyt,  14  Wis.  273,  is  precisjely  in  point: 
"It  is  true  we  have  an  established  rule,  in 
the  construction  of  statutes,  that  where  an 
act  or  part  of  an  act  is  repealed  it  shall  not 
be  deemed  to  be  revived  by  the  repeal  of  such 
repealing  act.  *  *  *  It  is  true,  also,  that 
this  court  has,  in  speaking  of  the  effect  of 
the  act  of  1858  upon  the  previously  existing 
provisions  in  regard  to  the  time  to  answer, 
said  that  it  repealed  them  so  far  as  foreclos- 
ure actions  were  concerned.  *  *  •  That 
language  was  natural,  in  view  of  the  ques- 
tions presented  in  that  case,  and  was  sulH- 
ciently  accurate  for  the  purpose  of  disposing 
of  them.  But  we  are  of  the  opinion  that, 
strictly  speaking,  tlie  general  provision  re- 
quiring defendants  to  answer  within  twenty 
days  was  not  repealed  by  the  act  of  1858,  nor 
by  that  of  1859,  allowing  ninety  days  to  de- 
fendants in  mortgage  foreclosure  cases,  but 
that  those  acts  merely  excepted  this  particular 
class  of  defendants  from  its  operation.  That 
bei ng  so,  where  the  sttitute creating  tite  excep- 
tion is  repealed,  the  general  statute,  which 
was  in  force  all  the  time,  would  then  be  ap- 
plicable to  all  cases  according  to  its  terms. 
And  this  would  be  no  violation  of  the  rule  of 
construction,  before  referred  to,  that  the  re- 
peal of  a  repealing  act  should  not  revive  the 
act  repealed.  •  *  *  If  a  proviso  creating 
an  exception  to  the  general  terms  of  a  statute 
should  be  rei)ealed,  courts  would  be  after- 
wards bound  to  give  effect  to  it  according  to 
those  general  terms,  as  though  the  proviso 
had  never  existed;  and  this  could  not  be  said 
to  revive  a  repealed  statute.  The  rule  against 
this  relates  to  cases  of  absolute  repeal,  and 
not  to  cases  where  a  statute  is  left  in  force, 
and  all  that  is  done  in  the  way  of  repeal  is  to 
except  certain  cases  from  its  operrition.  In 
such  cases  the  statute  does  not  need  to  be  re- 
vived, for  it  remains  in  force,  and,  the  excep- 
tion being  taken  away,  the  statute  .is  after- 
wards to  be  applied  without  the  exception." 

Our  attention  is  called  to  the  case  of  State 
V.  De  Bar,  58  Mo.  395.  The  facts  in  that 
case  were  very  similar  to  those  presented 
here.  In  the  previous  case  of  State  v.  Clarke, 
54  Mo.  17,  the  court  had  held  that  a  charter 
granting  exclusive  authority  to  tiie  city  of 
Bt.  Louis  repealed,  by  implication,  the  gen- 


eral statute  of  the  state,  etc.,  within  the  ter- 
ritorial limits  of  said  city.  Afterwards,  up- 
on repeal  of  this  provision  of  such  charter, 
the  question  arose  as  to  whether  the  general 
law  was  revived  within  the  city  by  such  re- 
peal, and  the  court,  by  a  bare  majority,  held 
that  it  was  not.  In  reference  to  ttiis  concln- 
sion.  Judge  Dillon,  who  is  perhaps  the  best 
living  authority  upon  the  law  governing 
municipal  corporations  under  our  system  of 
government,  expresses  his  disapproval  in  this 
emphatic  language:  "This  last  decision  seems 
to  the  author  to  be  erroneous,  on  the  ground 
that  the  act  of  1870  did  not  ipso  facto  repeal 
the  general  law  in  the  city,  but  such  repeal, 
or  suspension,  rather,  was  only  effected 
when  the  city  passed  the  ordinance.  If  so, 
a  repeal  of  the  ordinance  by  the  conncil, 
without  the  act  of  1874,  would  have  left  the 
general  law  of  the  state  in  force  within  the 
city,  and  its  repeal  by  the  act  of  1874  would 
have  precisely  the  same  effect."  1  Dill.  Mud. 
Corp.  115. 

As  the  argument  advanced  in  the  opinion 
of  the  majority  of  the  court  in  State  v.  De 
Bar  does  not  commend  itself  to  our  judg- 
ment, we  shall  decline  to  follow  the  conclu- 
sion reached.  In  our  opinion,  that  portion 
of  section  151  of  the  Criminal  Code  relating 
to  tippling-house^  has  never  been  repealed. 
At  most,  the  city  of  Denver  for  a  time  was 
excepted  from  its  operation,  or  it  may  be 
said  this  provision  was  suspended  for  a  time 
within  the  territorial  limits  of  said  city.  Up- 
on the  taking  effect  of  the  amendments  of 
1889  the  suspension  ceased,  and  the  opera- 
tion of  the  general  law  was  restored.  The 
judgment  must  therefore  be  ailirmed. 

Elliott.  J.  In  my  judgment,  the  decis- 
ion of  this  case  should  be  placed  upon  broader 
and  more  substantial  ground  than  is  taken 
in  th»  foregoing  opinion.  The  general  as- 
serabty  may,  undoubtedly,  by  special  charter, 
confer  upon  the  city  council  of  Denver  power 
by  ordinance  to  license  and  regulate  tippling- 
houses,  as  well  as  to  suppress  and  prohibit 
all  disorderly  houses  within  the  limits  of  the 
city.  But  the  vital  question  for  our  deter- 
mination is,  may  such  power  be  made  exclu- 
sive? In  popular  parlance,  may  the  city 
council  be  invested  with  power  to  declare  by 
ordinance  that  people  may  commit  certain  of- 
fenses with  comparative  impunity  within  the 
limits  of  the  city  of  Denver,  which,  if  com- 
mitted outside  of  such  limits,  would  subject 
them  to  indictment  and  punishment  by  heavy 
fines  or  imprisonment?  In  more  legal  phrase, 
may  such  power  be  so  vested  in  the  city 
council  of  Denver  as  to  take  away  the  power 
and  jurisdiction  of  the  district  court  to  en- 
force the  general  public  law  of  the  state  with- 
in the  limits  of  the  city  in  relation  to  certain 
crimes  or  misdemeanors,  as  provided  by  the 
Criminal  Code?  Important  as  these  ques- 
tions may  be,  when  considered  in  relation  to 
the  public  morals  and  the  general  welfare  of 
the  state,  I  ahall  consider  them  only  from  « 
legal  and  constitutional  stand-point,  bearing 
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in  mind  that  my  official  duties  are  jadicial, 
not  legislative. 

Tlie  district  courts  of  this  state  are  invested 
by  the  constitution  with  "original  jurisdic- 
tion of  all  causes,  both  at  law  and  in  equity." 
Article  6.  §  11.  By  section  28  of  the  same 
article,  it  is  provided  that  "all  laws  relating 
to  courts  shall  be  general  and  of  uniform  op- 
eration throughout  the  state;  and  the  organ- 
ization, jurisdiction,  powers,  proceedings,  and 
practice  of  all  the  courts  of  the  same  class  or 
grade,  so  far  as  regulated  by  law,  and  the 
force  and  effect  of  the  proceedings,  judg- 
ments, and  decrees  of  such  courts  severally, 
shall  be  uniform,"  Section  1  of  the  Crim- 
inal Code  (chapter  25,  Gen.  St.)  reads  as  fol- 
lows: "A  crime  or  misdemeanor  consists  in 
a  violation  of  a  public  law  in  the  commission 
of  which  there  shall  be  a  union  or  joint  op- 
eration of  act  and  intention,  or  criminal  neg- 
ligence." From  these  constitutional  and  leg- 
islative enactments,  it  follows  that,  so  long 
as  section  151  of  the  Criminal  Code  remains 
upon  our  statute  books  as  a  public  law  of  the 
state,  any  intentional  violation  of  its  provis- 
ions is  a  crime  or  misdemeanor,  and,  as  such, 
is  within  the  constitutional  jurisdiction  of 
the  district  court  of  the  county  where  the  of- 
fense is  committed,  and  that  it  is  beyond  the 
power  of  the  general  assembly  to  divest  the 
•  listrict  court  of  such  constitutional  jurisdic- 
tion. 

It  cannot  be  denied  that  the  general  assem- 
bly may  confer  upon  the  municipal  authorities 
jurisdiction  concurrent  with  that  of  the  stute 
courts  over  certain  offenses;  but  any  legisla- 
tive enactment  which  putports  to  make  such 
jurisdiction  exclusive  over  an  offense  declared 
to  be  a  crime  or  misdemeanor  by  the  public 
law  of  the  state  is  repugnant  to  the  constitu- 
tion, and  conveys  nothing  more  than  concur- 
rent jurisdiction  over  such  offense.  The  con- 
stitutional jurisdiction  of  the  district  courts, 
being  general,  unlimited,  and  uniform 
throughout  the  state,  cannot  be  impaired  by 
such  legislation.  The  general  assembly  may 
repeal  section  151  of  the  Criminal  Code  alto- 
gether. Thus  the  same  would  cease  to  be  a 
public  law  of  the  state,  and  thus  the  power 
and  jurisdiction  of  the  district  courts  through- 
out the  state,  in  relation  to  keepiug  tippling- 
bouses  open  on  Sunday,  would  cease.  This, 
however,  would  be  no  infringement  upon  the 
uniform  jurisdiction  of  such  courts. 

But  it  is  contended  that  the  provision  of  the 
city  charter  purporting  to  give  exclusive  pow- 
er over  tippling-houses  and  other  kindred  mat- 
ters does  not  interfere  with  the  uniform  ju- 
risdiction of  the  district  courts;  that  it  is  not 
s  law  relating  to  sucli  matters,  nor  designed 
to  regulate  their  jurisdiction;  that  the  ellect 
of  the  charter  provision  is  to  suspend  the  op- 
eration of  a  certain  portion  of  the  criminal 
law  within  the  city  limits  whenever  the  city 
council  by  ordinance  accepts  and  assumes  ju- 
risdiction of  the  matters  thus  confided  to  its 
special  care.  This  argument  is  ingenious, 
but,  in  view  of  the  position  taken  by  tlie  par- 
ty advancing  it  in  this  litigation,  it  cannot  be 


accepted  as  ingenuous.  If  the  provision  in 
the  charter  purporting  to  give  exclusive  pow- 
er to  the  city  council  in  relation  to  tippling- 
houses  is  not  designed  to  regulate  or  interfere 
with  the  jurisdiction  which  the  district  court 
of  Arapahoe  county  exercises  in  common  with 
that  of  other  district  courts  in  the  state  in 
cases  of  this  kind,  how  does  it  happen  that, 
in  this  and  other  cases  arising  under  section 
151  of  the  Criminal  Code,  we  tind  the  accused 
pleading  such  charter  provision,  and  tlje  or- 
dinances enacted  in  pursuance  thereof , against 
the  jurisdiction  of  the  Arapahoe  county  dis- 
trict court?  It  is  not  pretended  that  an  in- 
dictment for  such  an  offense  could  be  quashed 
by  such  a  plea  in  the  district  court  of  any  oth- 
er county.  Impressed  with  the  importance 
of  upholding  judicial  decisions  as  a  means  of 
giving  stability  to  the  law,  and  security  to 
public  and  private  rights,  1  have  hesitated  to 
take  the  responsibility  of  expressing  views  in 
conflict  with  some  of  the  previous  decisions 
of  tills  court;  but  the  strongest  necessity 
seems  to  demand  such  a  course  before  we  drift 
too  far  from  fundamental  principles.  The 
views  here  expressed  are  not  intended  as  a 
revolt  against  stare  decUsis,  but  rather  as  a 
restoration  of  that  rule;  for,  while  they  are 
opi)ose<l  to  the  doctrine  announced  in  Huff- 
smith  v.  People,  8  Colo.  176, 6  I'ac.  Rep.  157, 
and  Bogers  v.  People,  9  Colo.  460,  12  Pac. 
Rep.  843,  they  are  nevertheless  in  harmony 
with  the  earlier  decisions  of  this  court,  as 
well  as  the  current  of  decisions  of  other  ap- 
pellate courts  upon  similar  questions.  An 
examination  of  the  authorities  will  abundant- 
ly confirm  this  statement. 

Section  12,  art.  6,  of  the  constitution  of  Ill- 
inois, adopted  in  1870,  confers  upon  the  cir- 
cuit courts  of  that  state  "original  jurisdiction 
of  all  causes  in  law  and  equity."  Section  29 
of  the  same  article  reads  as  follows:  "All 
laws  relating  to  courts  shall  be  general,  and 
of  uniform  operation;  and  the  organization, 
jurisdiction,  powers,  proceedings,  and  prac- 
tice of  all  courts,  of  the  same  class  or  grade, 
so  far  as  regulated  by  law,  and  the  force  and 
effect  of  the  process,  judgments,  and  decrees 
of  such  courts,  severally,  shall  be  uniform." 
It  will  be  observed  that  sections  11  and  28  of 
article  6  of  our  constitution,  adopted  six  years 
later,  are  in  legal  effect  complete  duplicates 
of  the  Illinois  constitution,  with  the  addition 
of  the  three  words  "throughout  the  state," 
which  additional  words  only  serve  to  empha- 
size the  uniform  construction  which  this  pro- 
vision has  received  from  the  supreme  court 
of  Illinois.  JSo  one  can  doubt  that  these  pro- 
visions of  the  Colorado  constitution  were  bor- 
rowed from  Illinois.  Hence,  so  far  as  such 
provisions  had  received  a  definite  construc- 
tion by  the  supreme  court  of  Illinois  prior  to 
their  adoption  by  this  state,  it  is,  by  a  famil- 
iar rule,  to  be  presumed  that  we  adopted  such 
construction  with  the  provisions.  In  the  case 
of  People  V.  liumsey,  64  111.  44,  it  was  held 
that  an  act  relating  to  the  employment  of 
stenographic  reporters  in  the  courts  of  Cook 
county  w^  a  local  or  special  act,  and  obnox- 
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ions  to  the  constitutional  provision  requiring 
uniformity  in  all  laws  relnting  to  courts,  and 
that  "this  provision  of  the  constitution  exe- 
cuted itself  and  operiited  in  prcesenti;"  and 
so  the  local  enactment  was  held  to  have  been 
-abrognted  by  the  adoption  of  theconstitntion. 
This  decision  was  rendered  in  1872.  Numer- 
ous decisions  of  a  similar  kind  were  rendered 
during  the  years  1871,  1872,  and  1873  by  the 
Illinois  supreme  court.  Tlie  case  of  Myers 
V.  People,  67  111.  503,  was  decided  in  1878. 
It  was  a  prosecution  for  the  illegal  selling  of 
liquor.  One  of  the  questions  considered  and 
passed  upon  was  whether  an  act  purporting 
to  invest  tlie  county  courts  in  ct^rtain  coun- 
ties with  exclusive  jurisdiction  in  certain 
criminal  cases  was  in  conflict  with  section  29, 
art.  6,  of  the  Illinois  constitution.  Thecoui't 
held  that  the  act  "must  be  construed  as  con- 
ferring only  concurrent  jurisdiction;"  the 
legislature  having  "no  power  to  abridge  the 
original  jurisdiction  of  the  circuit  courts;" 
and  also  that  so  much  of  the  act  as  attempt- 
ed to  restrict  its  application  to  the  courts  of 
certain  counties  was  unconstitutional, — thus 
carefully  preserving  the  jurisdiction  of  all  the 
circuit  courts  intact  and  unimpaired,  and  al- 
so making  the  law  uniform  tliroughout  the 
state.  Here  was  a  definite  and  clear  con- 
struction of  both  constitutional  provisions 
under  consideration.  This  decision  waa  an- 
nounced three  years  before  we  borrowed  the 
constitutional  provisions  from  Illinois,  and 
made  them  a  part  of  our  fundamental  law. 
Certainly,  it  cannot  be  maintained  that  the 
general  assembly  may,  in  a  matter  pertaining 
to  the  administration  of  a  public  law.  such  as 
the  Criminal  Code,  confer  exclusive  power 
upon  the  city  council  to  accomplish  by  mere 
ordinance  what  it  cannot  confer  directly  up- 
on constltulionHl  tribunals,  such  as  county 
courts  established  throughout  the  state.  The 
case  of  Siebold  v.  People,  86  III.  33,  decided 
in  1877,  was  a  prosecution  by  indictment  in 
the  circuit  court  for  keeping  a  tippling-hoiise 
open  on  Sunday  in  the  city  of  Peoria,  III. 
The  conviction  was  sustained,  thongh  the  de- 
cision lias  no  direct  bearing  upon  the  question 
under  consideration,  inasmuch  as  the  charter 
of  Peoria  did  not  profess  to  confer  upon  the 
city  authorities  exclusive  jurisdiction  in  such 
matters. 

The  case  of  Hart  v.  People.  89  111.  407.  de- 
cided in  1878.  is  directly  in  point.  The  opin- 
ion in  that  case  was  on  an  appeal  from  a  con- 
viction in  the  circuit  court  of  Jo  Daviess 
county  for  keeping  open  a  tippling-house  on 
Sunday  within  the  limits  of  the  city  of  Galena. 
An  effort  was  made  to  reverse  the  judgment 
on  the  ground  that  the  charter  of  the  city 
provided  that  the  city  council  should  have 
full  and  exclusive  power  and  authority  to  tax, 
license,  regulate,  restrain,  and  prohibit  tip- 
pling-houses,  etc.,'  within  the  limits  of  the 
city.  In  that  case,  as  in  the  one  now  under 
consideration,  there  was  considerable  contro- 
versy as  to  the  proper  construction  and  effect 
of  the  several  charters  of  the  city  of  Galena 
in  connection  with  the  criminal  law  of  the 


state;  but  the  court,  without  determining 
these  questions,  placed  its  decision  squarely 
upon  the  ground  that  exclusive  jurisdic- 
tion over  the  offense  could  not  be  conferred 
upon  the  city.  The  following  extract  from 
tlie  opinion  will  show  the  views  of  the  Illi- 
nois court:  "These  are  questions  [referring 
to  the  construction  and  effect  of  the  several 
charters]  which  we  do  not  find  it  necessary 
to  consider,  as  there  is  another  ground  upon 
which  we  must  hold  there  is  no  exclusive 
power  and  authority  over  the  subject-matter 
of  this  offense'  in  the  city  of  Galena:  and 
that  is.  the  operation  of  the  constitution  of 
1870.  By  section  29.  art.  6,  of  that  con- 
stitution, 'all  laws  relating  to  courts  shall  t>e 
general,  and  of  nnirorm  operation;  and  tlie 
organization,  jurisdiction,  powers,  proceed- 
ings, and  practice  of  all  courts,  of  the  same 
class  or  grade,  so  far  as  regulated  by  law, 
and  the  force  and  effect  of  the  process, 
judgments,  and  decrees  of  such  courts,  sev- 
erally, shall  be  uniform.'  It  is  inconsist- 
ent with  this  section  of  the  constitution  that, 
after  the  adoption  thereof,  exclusive  jurisdic-' 
tion  over  this  offense  should  he  in  the  city  of 
Galena,  and  the  circuit  court  of  Jo  Daviess 
county  not  have  cognizance  thereof.  All 
other  circuit  courts  of  the  state  have  juris- 
diction of  this  offense,  when  committed  in 
the  respective  counties  of  such  courts,  they 
having  cognizance  thereof  by  indictment  in 
such  courts;  and  if  the  circuit  court  of  Jo 
DauViess  county  l>e  held  an  exception  in  this 
respect,  and  not  to  have  cognizance  of  the  of- 
fense, then  its  jurisdiction  in  this  respect 
will  be  anomalous,  and  not  uniform  with 
that  of  the  other  circuit  courts  of  the  state. 
This  would  be  inconsistent  with  the  consti- 
tutional provision  that  the  jurisdiction  of 
all  courts  of  the  same  class  or  grade  shall 
be  uniform.  Any  exclusive  jurisdiction, 
then,  which  there  may  have  been  in  the  city 
of  Galena  in  respect  to  the  subject-matter  of 
this  offense,  before  the  adoption  of  the  pres- 
ent constitution,  must  be  held  as  having  been 
taken  away  and  abrogated  by  the  adoption  of 
that  constitution,  as  being  inconsistent  with 
the  alx>ve-cited  provision  thereof."  The 
foregoing  opinion,  as  well  as  all  the  Illinois 
decisions  construing  the  new  constitution 
upon  this  subject,  appear  to  have  l>een  pro- 
nounced by  the  unanimous  concurrence  of 
the  seven  judges. 

Before  considering  other  authorities,  let 
us  see  what  the  decisions  of  the  supreme 
court  of  Colorado  have  been  upon  the  sub- 
ject of  local  and  special  legislation,  as  affect- 
ing the  jurisdiction  of  thecourta  and  tlie 
rights  and  privileges  of  the  people.  In  Pa- 
ton  V.  People.  1  Colo.  77,  it  was  held  that 
a  party  might  be  convicted  under  the  general 
law  of  the  territory  for  selling  liquor  in  quan- 
tities less  than  one  quart,  notwithstanding 
he  had  a  license  from  an  incorporated  city 
where  the  offense  was  committed;  but  in 
thiit  case  the  city  was  not  given  exclusive 
power  over  the  subject.  In  Hetzer  v.  Peo- 
ple, 4  Colo.  45,  a  municipal  liceuse  was  held 
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to  be  a  complete  protection  from  prosecution 
under  the  genernl  law,  Ihe  authority  to  li- 
cense being  vested  exclusively  in  the  corpo- 
rate authorities;  but  the  cause  of  action  in 
the  Hetzer  Case  arose,  and  final  judgment 
was  rendered  in  the  district  court,  before  tlie 
adoption  of  our  constitution,  though  not  re- 
viewed in  this  court  until  afterwards.  In 
£x  parte  Stout,  5  Colo.  509,  decided  in  1881, 
an  act  providing  for  a  criminal  court  in 
Arapahoe  county  was  held  to  be  repugnant 
to  section  28,  art.  6,  of  tiie  constitution,  and 
so  was  declared  unconstitutional  on  tlie 
ground  that  it  was  "clearly  a  special  or  local 
act,  applicable  to  the  criminal  court  of  Arap- 
ahoe county  only,  and  wholly  independent  of 
the  Lake  county  act  in  every  respect."  In 
that  case,  section  28,  art.  6,  of  our  constitu- 
tion, is  spoken  of  as  "borrowed  from  tiie 
constitution  of  1870  of  the  state  of  Llinois;" 
and  several  Illinois  decisions  subsequent  to 
1870  are  cited  giving  the  construction  to  the 
provision  as  heretofore  shown  by  this  opin- 
ion. In  the  Stout  Ca.se  the  court  also  said: 
"No  discretion  is  invested  in  the  legislature 
concerning  the  character  of  the  law  by  which 
the  organization,  jurisdiction,  powers,  pro- 
ceedings, and  practice  of  these  courts  shall 
be  prescribed  and  regulated.  The  direction 
is  peremptory  that  it  shall  be  a  general  law, 
of  uniform  operation  throughout  tiie  state. " 
In  1885,  the  Lowrie  Habeas  Corpus  Case,  8 
Colo.  499,  9  Fac.  Rep.  489,  came  before  this 
court.  Ix)wrie  had  been  convicted  and  sen- 
tenced to  the  penitentiary  by  the  criminal 
court  of  Arapahoe  county  for  the  crime  of 
grand  larceny.  In  a  most  elaborate  opinion 
the  court  held  the  conviction  void,  on  the 
ground  that  the  prosecution  was  by  informa- 
tion in  the  criminal  court  instead  of  indict- 
ment. Section  28,  art.  6,  was  discussed  in 
the  opinion,  but  the  decision  was  based  upon 
section  8  of  the  bill  of  rights,  which  provides, 
inter  alia,  "that,  until  otherwise  provided 
by  law,  no  person  shall,  for  a  felony,  be  pro- 
ceeded against  criminally,  otiierwise  than  by 
indictment;"  and  it  was  held  that  an  act  dis- 
pensing with  an  indictment  by  a  grand  jury 
in  felony  cases,  to  be  constitutional,  must 
not  only  be  "general  and  of  uniform  opera- 
tion throughout  the  state,"  as  applied  to 
"courts  of  the  same  class  or  grade,"  but  that 
it  must  also  be  applicable  to  all  courts  having 
jurisdiction  of  felony  cases.  The  following 
significant  and  pertinent  language  was  used 
in  the  opinion:  "Clearly,  it  the  object  of  the 
grand  jury  system  is  to  guard  certain  funda- 
mental rights  of  every  citizen  of  the  state,  it 
follows,  according  to  elementary  principles 
of  construction,  that  the  change,  regulation, 
or  abolition  of  the  system  must  be  so  mude 
as  to  equally  aSect  the  whole  community  in 
respect  to  the  same  rights  and  immunities, 
under  the  same  or  similar  circumstances.  It 
cannot  reasonably  be  contended  that  such  is 
the  effect  produced  by  the  act  of  February  7, 
1883.  The  effect  of  such  legislation  to  the 
citizen  is,  if  he  be  charged  with  the  commis- 
sion of  a  felony  or  infamous  crime  not  cap- 


ital, within  the  jurisdiction  of  a  crimal  court, 
an  information  may  be  filed  against  him 
therein,  upon  the  oath  of  a  single  informer^ 
and  lie  may  be  put  upon  his  trial  therefor; 
whereas,  if  charged  with  the  commission  of 
the  same  offense  outside  of  such  jurisdiction, 
or  if  proceedings  be  instituted  Hgainst  him 
within  such  jurisdiction,  but  in  a  district  court 
instead  of  a  criminal  court,  he  would  be  ac- 
corded the  right  and  privilege  of  having  the 
truth  of  the  charge  investigated  by  a  grand 
jury  composed  of  his  peers,  before  he  could 
be  put  to  the  expense;  inconvenience,  and 
disgrace  of  a  public  trial." 

The  foregoing  quotations  from  the  Stout 
and  Lowrie  Cases  indicate  how  strictly  the 
constitutional  jurisdiction  of  the  courts  of 
this  state  have  been  protected  from  the  en- 
croachments of  special  and  local  legislation 
calculated  to  affect  their  uniformity ;  and  al- 
so how  jealously  individual  rights  and  priv- 
ileges have  been  guarded  by  the  enforcement 
of  constitutional  guaranties  securing  equal 
and  impartial  protection  to  the  people  of 
every  community  in  respect  to  prosecutions 
for  crime  in  every  part  of  the  state.  These 
judicial  utterances,  based  upon  sound  reason, 
and  inspired  by  a  conscientious  regard  for 
constitutional  requirements,  as  well  as  indi- 
vidual rights  and  privileges,  have  an  impor- 
tant bearing  upon  the  cases  next  to  be  con> 
sidered. 

The  case  of  HuSsmith  v.  People,  8  Colo. 
175,  6  Pac.  Rep.  157,  was  a  conviction  upon 
an  indictment  by  the  grand  jury  in  the  dis- 
trict court  of  Arapahoe  county  for  the  of- 
fense of  keeping  open  a  tippling-house  on 
Sunday.  Upon  error  in  this  court,  it  was 
decided  that  the  iiecused  was  entitled  to  show 
that  the  house  so  kept  was  located  within  the 
corporate  limits  of  the  city  of  Denver;  that 
the  city  had  assumed  jurisdiction  over  the 
entire  subject  pertaining  to  such  houses,  by 
the  enactment  of  certain  ordinances  in  pur- 
suance of  the  charter  giving  the  city  council 
exclusive  power  within  the  city  to  license, 
tax,  regulate,  restrain,  prohibit,  and  sup- 
press tiiipling-houses;  and  so  it  was  held 
that  "the  amended  charter  of  the  city  of  Den- 
ver, and  the  ordinances  passed  thereunder, 
afford  the  defendant  protection  against  this 
prosecution," — the  court  declaring  that  the 
"jurisdiction  of  the  city  was  exclusive  as  to 
the  whole  subject-matter  of  the  offense,"  and 
also  that  it  seemed  "impossible  that  a  con- 
current jurisdiction  to  restrain  tippling- 
houses  can  exist  in  the  state  and  in  the  city 
as  well.  The  same  statute  which  confers 
upon  the  city  exclusive  control  over  such 
houses  divests  the  state  of  its  control  over 
them,"  and  also  that  to  this  extent  the  char- 
ter "  repealed  the  general  law  by  necessary 
implication."  Evidently  the  idea  that  a 
portion  of  the  Criminal  Code  was  suspended 
— not  repealed — by  the  exclusive  clause  in  the 
charter,  and  that  the  same  does  not  interfere 
in  any  manner  with  the  jurisdiction  of  the 
courts,  was  not  then  entertained  by  this 
court.    The  case  of  Rogers  V.  People,  9  Colo. 
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450, 12  Fac.  Bep.  843,  extends  the  doctrine 
of  the  Iluffsniith  Case  to  the  keeping  of  lewd 
houses.  The  plaintifF  in  error,  having  been 
indicted  for  such  oRense  in  the  district  court 
of  Arapahoe  county,  souglit  shelter  under 
the  provision  of  tlie  Denver  charter,  and  the 
ordinances  enacted  in  pursuance  thereof;  and 
they  were  held  available  to  protect  the  ac- 
cused, and  to  defeat  the  prosecution,  in  the 
court  of  last  resort.  The  indictments  in  the 
Iluffsmith  and  Rogers  Cases  were  based  up- 
on the  same  statute,  (section  151  of  the  Gen- 
eral Criminal  Code  of  the  state,)  which  pro- 
vides, in  substance,  that  if  any  person  shall 
be  guilty  of  open  lewdness,  etc.,  or  shall  keep 
open  any  tippling  or  gaming  house  on  tlie 
Sabbath  day  or  night,  or  shall  maintain  or 
keep  a  lewd  house,  etc.,  or  shall  commit  cer- 
tain other  offenses  therein  specified,  such 
person  shall,  on  conviction,  be  fined  not  ex- 
ceeding $100,  or  imprisoned  in  the  county 
jail  not  exceeding  six  months.  This  statute 
was  enacted  prior  to  the  adoption  of  the  state 
i.'onstitution,  was  continued  in  force  by  that 
instrument,  and  has  remained  a  part  of  the 
Criminal  Code  of  Colorado  ever  since  the  re- 
vision of  1868.  As  the  law  b:is  existed  dur- 
ing all  that  time,  punishment  in  case  of  a 
violation  of  this  statute  can  only  be  indicted 
upon  conviction  in  a  court  of  record  upon  an 
indictment  by  a  grand  jury  of  the  proper 
county.  It  requires  no  argument  to  show 
that  the  Denver  ch^irter  is  construed  by  the 
decisions  in  the  Huffsmlth  and  Rogers  Cases 
to  be  a  law  regulating  and  restricting  the 
jurisdiction  of  the  district  court  of  Arapahoe 
county  in  tippling  and  lewd  house  cases, 
while  it  does  not  in  any  manner  affect  the 
jurisdiction  of  the  several  district  courts  in 
such  cases  elsewhere  in  the  state.  Such  con- 
struction, therefore,  must  be  erroneous,  be- 
cause it  cannot  be  reconciled  with  section 
28,  art.  6,  of  the  constitution,  which  pro- 
vides that  the  jurisdiction  "of  all  the  courts 
of  the  same  class  or  grade,  so  far  as  regulated 
by  law,  *  *  *  severally,  shall  be  uni- 
form." 

Neither  the  Myers  Case,  in  67  111.,  nor  the 
Hart  Case,  in  89  111.,  nor  any  of  the  numer- 
ous cases  decided  by  the  Illinois  supreme 
court  bearing  upon  our  borrowed  provisions 
of  her  new  constitution,  are  noticed  in  the 
opinion  delivered  in  the  Huffsmith  Case.  As 
none  of  these  cases  appear  in  the  brief  of  the 
attorney  general  filed  in  that  case,  lam  con- 
strained to  conclude  that  they  were  over- 
looked by  the  court,  and  yet  such  conclusion 
seems  strange;  for  they  had  been  decided  and 
published  years  before,— the  Hart  Case  six 
years  before  the  Huffsmith  decision,  and  the 
Myers  Case  three  years  before  the  adoption 
of  our  constitution.  Besides,  they  had  been 
frequently  cited  and  always  followed  in  the 
nisi  prius  courts  of  Arapahoe  county  until 
the  announcement  of  the  Huffsmith  decision 
rendered  them  unavailing.  The  Siebold 
Case  was  noticed  in  the  Huffsmith  opinion, 
but,  as  we  have  seen,  it  does  not  bear  upon 
the  question  of  uniform  jurisdiction.    The 


case  of  Bennett  v.  People,  30  III.  359.  was 
also  relied  on,  but  the  opinion  was  rendered 
therein  long  before  the  ailoption  of  the  new 
constitution,  so  it  furnishes  no  belter  sup- 
port than  the  Hetzer  Case  in  Colorado.  The 
only  other  authorities  cited  in  the  Huffsmitli 
opinion  are  two  cases  from  Missouri ;  but,  as 
that  state  has  no  such  constitutional  provis- 
ion as  ours  concerning  the  uniform  jurisdic- 
tion of  courts,  her  judicial  decisions  can  have 
no  weight,  as  against  the  unbroken  current 
of  unanimous  decisions  by  the  supreme  court 
of  Illinois,  based  squarely  upon  the  constitu- 
tional provisions  in  question. 

Turning  to  the  Rogers  Case,  decided  two 
years  after  the  Huffsmith  Case,  we  find  the 
same  dearth  of  authority  in  respect  to  the 
question  under  consideration.  Not  a  single 
authority  is  noticed  or  cited  in  the  opinion 
bearing  upon  the  construction  of  section  28, 
art.  6,  of  our  constitution.  An  able  effort, 
however,  is  made  to  combat  the  construction 
given  by  the  Illinois  courts  to  that  constitu- 
tional provision.  It  is  strongly  urged  by  the 
able  jurist  delivering  the  opinion  in  the  Rog- 
ers Case,  that  "the  statute  conferring  upon 
the  city  council  of  Denver  exclusive  authority 
to  prohibit  and  suppress  the  evil  mentioned 
is  sanctioned  by  the  constitution  itself;"  and 
that  the  charter  "does  not  deal,  nor  was  it 
intended  to  deal,  in  any  manner  with  courts 
or  their  jurisdiction."  Notwithstiinding  all 
this,  the  accused  having  challenged  the  juris- 
diction of  the  court  by  pleading  the  charter 
and  ordinances  of  the  city  against  the  indict- 
ment, the  opinion  concludes  with  the  state- 
ment that  "the  plea  to  the  indictment  was 
good."  In  other  words,  the  argument  is 
that  the  granting  of  exclusive  power  to  the 
city  is  equivalent  to  taking  away  the  juris- 
diction of  the  court,  and  yet  that  the  charter 
does  not  deal  with  courts  nor  affect  their  ju- 
risdiction. I  must  confess  myself  incapable 
of  comprehending  this  logic.  It  is  tmo  the 
charter  does  not  purport  to  affect  the  juris- 
diction of  courts  in  general,  but  it  is  con- 
strued by  the  opinion  to  affect  the  jurisdic- 
tion of  one  court  in  particular,  and  therein 
lies  the  mischief. 

hiome  reliance  is  placed  upon  the  fact  that 
the  city  of  Denver  has  a  special  charter;  and 
section  13,  art.  14,  of  the  constitution,  is  re- 
ferred to  in  the  Rogers  Case  as  authorizing 
the  organization  and  classification  of  towns 
and  cities,  and  the  granting  of  different  pow- 
ers and  restrictions  to  the  different  classes  of 
municipal  corporations.  The  learned  justice 
claims  that  "there  is  clear  constitutional  au- 
thority for  bestowing  upon  one  class,  within 
certain  limits,  exclusive  legislative  control 
over  a  given  subject  pertaining  to  local  self- 
government,  while  another  class  is  allowed 
only  concurrent  power  in  connection  there- 
with." But  we  look  in  vain  for  any  consti- 
tutional provision  by  which  municipal  cor- 
porations, whether  organized  under  special 
charter  or  by  general  law,  may  be  authorized 
to  interfere  with  the  uniform  constitutional 
Jurisdiction  of  the  district  courts  in  the  eQ> 
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forcement  of  the  general  laws  of  the  state, 
civil  or  criminal.  In  the  case  of  Barrow  v. 
People,  8  Colo.  417,  8  Pac.  Rep.  661.  it  was 
held  that  the  charter  provision  providing  tliat 
each  board  of  the  city  council  shall  be  the  sole 
judge  of  the  qualifications,  election,  and  re- 
turns of  its  own  members,  deprives  tlie  court 
of  jurisdiction  In  determining  such  matters; 
but  this  was  a  special  provision  pertaining  to 
the  organization  of  the  council  itself,  and,  so 
far  as  the  election  and  returns  of  its  own 
members  are  concerned,  exclusive  authority 
might  well  be  thus  vested  in  pursuance  of 
section  12,  art.  7,  of  the  constitution,  which 
authorizes  the  general  assembly  to  pruvide  for 
tlie  trial  of  election  contests  in  certain  cases. 
This  view  was  taken  in  the  case  of  People  v. 

Londoner,  13  Colo. ,  22  Pac.  Rep.  764,  but 

in  the  Darrow  Case  it  seems  not  to  have 
been  urged  in  behalf  of  the  people  that  the 
charter  provision  making  each  board  the  sole 
judge,  etc.,  might,  in  certain  quo  warranto 
proceedings,  be  in  contravention  of  the  con- 
stitutional requirement  concerning  the  uni- 
form jurisdiction  of  the  courts;  at  least,  that 
point  is  not  discussed  in  the  opinion. 

1  shall  not  extend  this  opinion  to  an  exam- 
ination of  further  authorities  in  detail.  J  udge 
Dillon,  in  his  standard  work  on  Municipal 
Corporations,  speaking  of  by-laws  or  city  or- 
dinances, says  ihey  must  be  reasonable  and 
lawful,  impartial,  fair,  and  general;  must  not 
contravene  common  right;  must  be  consistent 
with  the  public  legisliiUve policy;  and  subor- 
dinate to  the  general  laws  of  the  state.  Mr. 
Justice  Cooley,  in  his  able  treatise  on  Consti- 
tutional Limitations,  speiiking  of  the  suspen- 
sion of  general  laws,  says:  "The  legislature 
may  suspend  tlie  operation  of  the  general 
laws  of  the  state;  but  when  it  does  so  the 
suspension  must  be  general,  and  cannot  be 
made  for  individual  cases  or  for  particular  lo- 
calities. "   Page  484. 

i90  far  as  we  have  been  advised,  no  state, 
other  than  Illinois,  has  a  provision  correspond- 
ing to  our  own  requiring  uniformity  of  juris- 
diction for  courts  of  the  same  class  or  grade. 
But  authorities  are  not  wanting  to  the  effect 
that  city  .governments,  even  under  most  lib- 
eral charters  granted  bystittes  having  no  such 
constitutional  restrictions,  cannot  nullify  the 
general  laws  of  the  state  by  the  enttctment  of 
mere  municipal  ordinances.  Missouri  and 
Texas,  and  perhaps  other  states,  witiiout  con- 
stitutional safeguards  to  control  their  legisla- 
tures and  protect  the  equal  rights  of  iUI  their 
citizens,  may  be  fairly  claimed  to  allow  a  dis- 
crimination between  their  cities  and  rural 
communities  in  respect  to  the  observance  of 
some  of  their  general  criminal  laws.  But  In- 
diana, Michigan,  West  Virginia,  Arkansas, 
2few  Jersey,  Georgia,  and  North  Carolina, 
and  perhaps  otlier  states,  have  recorded  opin- 
ions of  an  opposite  character  and  tendency, 
tjloan  V.  State,  8  Blackf.  361;  Slaughter  v. 
People,  2  Doug.  (Mich.)  335;  Eckbart  v. 
State.  6  W.  Va.  515;  Reich  v.  State,  53  Ga. 
73:  State  v.  Moss,  2  Jones,  (N.  C.)  66;  State 
V.  Anderson,  40  N.  J.  Law,  224;  Rector  v. 


State,  6  Ark.  187;  State  v.  Devers,  34  Ark. 
189. 

It  is  not  claimed  that  the  rule  is  absolute 
that  under  no  circumstances  may  we  borrow 
a  constitutional  or  statutory  provision  from 
another  state,  and  then  reject  the  construc- 
tion which  the  courts  of  the  former  state  have 
previously  given  it;  but  such  departure 
should  not  be  made  without  the  strongest 
.reasons  tlierefor.  In  this  instance,  we  find 
the  Illinois  construction  in  harmony  with  our 
own  earlier  decisions  upon  analogous  sub- 
jects. It  was  manifestly  the  intention  of 
our  people,  in  adopting  our  excellent  consti- 
tution, containing  so  many  provisions  against 
local  and  special  legislation,  and  so  many  in 
favor  of  uniformity,  to  secure  equality  and 
impartiality  in  the  administration  of  the  law 
among  all  classes  and  communities  through- 
out the  state'.  The  construction  contended 
for  in  this  opinion  is  one  step,  and  a  long 
one,  in  the  right  direction.  It  is  unfortunate 
that  it  did  not  meet  with  the  unanimous  ap- 
proval of  this  court  when  the  occasion  was 
Qrst  presented,  as  it  did  in  the  courts  of  Illi- 
nois. Our  court  started  aright  in  the  Stout 
Case,  recognizing  the  fact  that  the  provision 
of  section  28  of  our  judiciary  article  was  bor- 
rowed from  the  constitution  of  1870  of  the 
state  of  Illinois.  The  same  rule  was  recog- 
nized and  extended  in  the  Lowrie  Case  four 
years  later.  I  am  aware  it  may  be  said  that 
the  Lowrie  Case  was  one  of  felony,  and  that 
the  decision  turns  upon  the  fact  that  the 
word  "felony"  is  used  in  section  8  of  the  bill 
of  rights;  but  the  language  which  we  have 
quoted  from  that  opinion  is  equally  applica- 
ble to  the  case  under  consideration.  A  sin- 
gle illustration  will  suffice:  A  person  charged 
with  an  offense  under  section  151  of  the 
Criminal  Code,  in  the  city  of  Denver,  might 
well  claim  that  he  should  be  "accorded  the 
right  and  privilege  of  having  the  truth  of  the 
charge  investigated  by  a  grand  jury  composed 
of  his  peers  before  he  could  be  put  to  tlie  ex- 
pense, inconvenience,  and  disgrace  of  a  pub- 
lic trial."  So,  too,  stating  the  illustration 
conversely,  a  person  charged  with  commit- 
ting such  an  offense  outside  of  the  limits  of 
the  city  might  well  claim  that  he  should  not 
be  subject  to  indictment,  conviction,  and  im- 
prisonment so  long  as  his  fellow-citizens 
might  commit  such  offenses  within  the  limits 
of  the  city  without  subjecting  themselves  to 
anything  more  than  a  paltry  fine,  under  the 
city  ordinances.  Indeed,  the  offense  specified 
in  the  indictment  in  this  case  cannot  becom- 
mitted  at  all  within  the  city,  under  the  ordi- 
nances as  now  framed,  except  between  the 
hours  of  midnight  Saturday  night  and  5 
o'clock  Sunday  morning.  But  it  is  idle  to 
pursue  these  illustrations.  Common  fairness, 
common  justice,  and  coiiimon  sense  revolt  at 
such  inequality  and  such  unjust  discrimina- 
tions between  individuals  and  neighboring 
communities  in  the  same  state.  If  the  peo- 
ple desire  tippling-houses  kept  open  every  day 
and  night  in  the  week,  election  days  as  well 
as  Sundays;  if  Ihey  desire  to  remove  all  re- 
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strictions  against  selling  liquor  to  Indians, 
children,  and  common  drunkards,  as  well  as 
other  people, — let  the  law  upon  these  subjects 
be  repealed,  and  let  these  privileges  be  ex- 
tended equally  to  all  classes  and  communi- 
ties of  our  people.  I  know  of  nothing  in  the 
constitution  to  forbid  such  a  course.  What 
I  am  insisting  upon  is  that  such  laws  as  we 
have  shall  be  enforced  by  the  courts  through- 
out the  state  according  to  the  uniformity  rule 
prescribed  by  the  constitution.  Neither  the 
constitution  nor  the  laws  of  Colorado  recog- 
nize any  particular  form  of  religious  faith  or 
practice.  In  fact,  the  constitution  very  prop- 
erly forbids  any  such  legislation.  But  the 
constitution  does  guaranty  the  free  exercise 
and  enjoyment  of  religious  profession  and 
worship  without  discrimination,  and  secures 
the  liberty  of  conscience  to  ev^ry  one  so  far 
as  the  same  is  consistent  with  good  morals 
and  the  peace  and  welfare  of  society.  Our 
laws  do  not  recognize  Sunday  as  having  any 
particular  sanctity  or  sacredness  above  other 
days;  but  the  law  does  recognize  the  fact  that 
large  numbers  of  our  people  abstain  from 
their  usual  employments  on  Sunday,  and  that 
many  of  them  devote  the  day  more  or  less  to 
religious  worship  and  works  of  charily,  while 
others  enjoy  it  as  a  day  of  rest,  recreation,  or 
pleasure,  according  to  their  several  inclina- 
tions. Hence  the  law  provides  that  public 
offices  shall  not  be  kept  open,  that  courts  shall 
not  sit,  except  in  cases  of  necessity,  and  that 
commercial  paper  shall  not  mature,  on  Sun- 
day. Provision  is  also  made  to  secure  peace 
and  quiet,  and  to  prevent  dissipation  and  dis- 
turbance, to  the  end  that  citizens  of  all  classes 
may  enjoy  the  privileges  of  the  day  as  they 
severally  please,  in  an  orderly  manner,  with- 
out trespassing  upon  the  privileges  of  others. 
These  are  proper  subjects  of  legislation,  of 
which  no  one  can  justly  complain,  so  long  as 
they  bear  equally  upon  all  classes.  The  ob- 
servance of  one  day  in  seven  as  a  day  of 
rest  is  conducive  to  the  sanitary,  moral,  and 
physical  well-being  of  the  race,  as  the  history 
of  the  world  and  experience  of  mankind 
abundantly  attest.  It  is  not  contended  that 
these  considerations  have  a  controlling  effect 
upon  the  construction  of  the  constitution  and 
laws  in  question,  but  they  are  persuasive  in 
favor  of  accepting  the  construction  already 
given  by  the  highest  court  of  a  sister  state 
upon  the  subject.  So  I  conclude  that  this 
court  should  feel  itself  bound  by  that  con- 
struction and  interpretation  of  the  constitu- 
tion which  forbids  that  the  city  of  Denver 
should  be  allowed  by  ordinance  to  nullify  the 
general  laws  of  the  state.  For  these  reasons 
1  concur  in  the  conclusion  announced  in  the 
opinion  of  Mr.  Justice  Hayt,  that  the  judg- 
ment of  the  district  court  must  be  al&rmed. 

(14  Colo.  596)  

Finding  v.  Hartman  et  al. 
(Supreme  Court  of  Colorado.    April  26, 1890.) 

Tkavddleitt  Conyetanceb — Sau  of  Qoods — 
Attacememt. 
1.  A  coBtraot  under  which  a  firm  of  merchants 
are  to  furnish  supplies  and  money  to  the  owners 


of  a  mine,  and  in  retnm  are  to  receive  ore  as 
mined,  is  not  a  present  absolute  sale  of  the  ore, 
though  it  contains  the  words,  "sells,  assigns,  and 
transfers;"  and  it  is  therefore  not  within  the  pro- 
vision of  Qen.  St.  Colo.  c.  43,  §  14.  declaring  that 
every  sale  of  chattels,  unless  accompanied  by  an 
immediate  delivery  and  a  continued  cbanfje  of 
possession,  shall  be  conclusively  presumed  fraud- 
ulent as  against  creditors  of  the  vendor. 

3.  Under  such  a  contract,  title  to  the  ore  vest* 
in  the  merchants  on  its  delivery,  and  a  creditor  of 
the  mine-owners  who  thereafter  attaches  it  t^es 
nothing  by  his  levy. 

3.  The  contract  having  been  carried  out  by  the 
mine-owners  jointly,  and  title  to  the  ore  having 
vested  in  the  merchants  on  its  delivery,  the  at- 
taching creditor  cannot  assail  the  contract  be- 
cause it  was  executed  in  the  name  of  only  one  of 
the  mine-owners. 

Appeal  from  district  court.  Summit  county. 

Dolman,  Statey  &  Blackman,  as  lessees, 
were  engaged  in  extracting  and  shipping  ore 
from  the  Cincinnati  mine,  near  Brecken- 
ridge.  For  the  purpose  of  obtaining  provis- 
ions and  materials  from  time  to  time  as 
needed  to  carry  on  said  business.  Dolman,  in 
their  behalf,  entered  .into  a  written  contract 
with  J.  H.  Hartman,  acting  for  the  firm  of 
J.  H.  Hartman  &Bro.,  merchants  in  the  town 
of  Breckenridge.  Tlie  terms  of  this  contract 
sufficiently  appear  in  the  opinion.  Dolman 
et  al.  became  indebted  to  Hartman  &  Bro.  in 
the  sum  of  $441,  and  in  pursuance  of  said 
contract  they  undertook  to  deliver  to  Hart- 
man &  Bro.  13,5l8  pounds  of  selected  ore. 
This  ore  was  brought  to  the  town  of  Breck- 
enridge, and  loaded  Into  a  railroad  car. 
Thereafter,  and  before  the  car  was  sealed, 
the  deputy-sheriff  notlfled  the  station  agent 
that  he  attached  it,  but  made  no  effort  to 
take  possession.  On  the  same  day  the  car 
was  duly  sealed  ready  for  shipment,  in  the 
name  of  J.  H.  Hartman  &  Bro..  to  whom  the 
bill  of  lading  was  made  out.  At  a  later  hour 
the  sheriff  and  deputy  returned,  broke  open 
the  car,  levied  upon  the  ore  under  the  writ 
of  attachment,  took  possession,  and  removed 
it  to  the  ground.  Prior  to  this  levy,  Hart- 
man notified  the  officer  that  the  ore  belonged 
to  J.  H.  Hartman  &  Bro.  The  attachment 
proceeding  mentioned  was  instituted  by  ap- 
pellant. Finding,  for  a  sura  due  4iim  from 
Dolman  and  one  Hudson,  who  had  previous- 
ly acted  as  copartners,  under  the  6rm  name 
of  Hudson  &  Dolman.  Plaintiff  obtained 
judgment  for  the  amount  of  his  claim,  and 
the  regularity  of  the  issue  of  his  attachment 
writ  was  sustained.  Hartman  &  Bro..  how- 
ever, intervened  under  the  statute,  and  upon 
the  plea  of  intervention  the  principal  trial 
took  place.  The  intervenors  recovered  a 
judgment  for  the  redelivery  of  the  ore,  to- 
gether with  $50  damages.  From  that  judg- 
ment the  present  appeal  was  taken.  Be- 
tween the  dates  of  levy  and  trial  iu  the  dis- 
trict court  tlie  ore  lay  on  the  ground,  exposed 
to  the  weather,  driven  over  and  somewhat 
scattered  by  wagons,  for  a  period  of  six 
months.  The  two  grades  into  which  it  had 
previously  been  divided  were  by  the  sheriff, 
in  unloailing,  indiscriminately  mingled. 
Testimony  was  oftered  by  plaintiff  showing 
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the  injury  thns  occtisloned.  Proof  was  also 
admitted  to  the  effect  that  Hartman  &  Bro. 
paid  $75  attorney's  fee  at  the  first  trial, 
which  took  place  in  the  county  court. 

M.  B.  Carpenter,  for  appellant.    Mont- 
gomery A  Frost,  for  appellees. 
ft 

Helm,  C.  J.>  {(^/ter  stating  the  facts  as 
above.)  Finding  was  not  a  creditor  of  Dol- 
man, Staley  &  £lackman,  nor  was  he  a  cred- 
itor of  Dolman  aloue.  His  claim  was  against 
Hudson  &  Dolman,  a  partnership  that  had 
previously  ceased  to  exist.  It  is  extremely 
doubtful,  therefore,  if  he  could  in  any  event 
maintain  his  attachment  upon  the  ore  in 
question.  Certain  it  is  that  he  was  not  en- 
titled to  hold  the  interest  therein  of  Staley 
and  Blackman.  The  mere  fad  that  their 
names  do  nut  appear  in  the  so-called  "bill  of 
sale"  to  Hartman  &  Bro.  does  not  conclude 
their  rights  in  the  premises.  But  we  prefer 
to  rest  the  present  decision  upon  other 
grounds. 

The  jury  must,  under  the  instructions, 
have  found  that  the  ore  in  question  was  de- 
livered to  Hartman  &  Bro.  before  the  levy 
of  the  attachment,  and  there  is  no  doubt  but 
the  evidence  amply  sustains  this  finding. 
The  Rttea)pt  of  the  deputy-sheriff  to  levy  his 
writ  in  the  morning  was  ineffectual,  because 
he  took  no  possession.  It  is  insisted,  how- 
ever, as  a  matter  of  law,  that,  under  section 
14  of  the  statute  of  frauds,  the  failure  to 
make  an  immediate  delivery  of  the  ore,  upon 
execution  of  the  alleged  bill  of  sale  or  assign- 
ment, rendered  the  entire  transaction  void 
as  to  creditors  of  the  vendor.  If  this  po- 
sition be  correct,  it  is  decisive;  for,  as  a 
matter  of  fact,  26  days  intervened  between 
the  execution  of  the  instrument  and  delivery 
of  ore  thereunder.  Assuming,  for  present 
purposes,  that  Finding  was  a  creditor  of 
Dolman,  Staley  &  Blackman,  we  shall  pro- 
ceed to  consider  this  objection. 

At  the  common  law,  and  under  statutes  in 
affirmance  of  the  common  law,  the  absolute 
sale  of  personal  property,  unaccompanied  by 
immediate  delivery  and  continued  change  of 
possession,  was  regarded  as  fraudulent.  But 
as  to  whether  such  transactions  should  be 
treated  as  fraudster  se  and  void,  or  simply  as 
indications  of  fraud,  in  fact  subject  to  con- 
tradiction by  proof  of  good  faith,  and  hence 
merely  voidable,  there  was  great  contrariety 
of  judicial  opinion.  In  some  instances  the 
same  tribunal  has  at  different  periods  fa- 
vored both  doctrines;  this  is  true  of  the  su- 
preme court  of  the  United  Stiites.  See  Ham- 
ilton v.  Kusseli,  1  Cranch,  310;  Warner  v. 
Norton,  20  How.  448.  To  put  the  matter 
entirely  at  rest,  the  specific  provision  under 
consideration  was  wisely  enacted.  Its  con- 
clusiveness in  fixing  upon  such  transactions 
the  character  of  fraud  in  law,  incapable  of 
explanation,  has  been  frequently  recognized 
by  this  court.  Cook  t.  Mann,  6  Colo.  21; 
Wilcox  V.  Jackson,  -7  Colo.  521,  4  Pac.  Rep. 
966;  Ray  v.  Raymond,  8  Colo.  467,  9  Pac. 
liep.  15;  Bassinger  v.  Spangler,  9  Colo.  175, 


10  Pac.  Rep.  809;  Sweeney  v.  Coe,  12  Colo. 
485,  21  Pac.  Rep.  705. 

Thestatute  in  question  reads:  "Every  sale 
made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every 
assignment  of  goods  and  chattels,  unless  the 
same  be  accompanied  by  an  immediate  deliv- 
ery, and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things 
sold  or  assigned,  sliail  be  presumed  to  be 
fraudulent  and  void,  as  against  the  creditors 
of  the  vendor,  or  the  creditors  of  the  person 
making  such  assignment,  or  subsequent  pur- 
chasers in  good  faith,  and  this  presumption 
shall  be  conclusive."  Gen.  St.  c.  43,  §  14.  Ob- 
viously, this  provision  deals  with  sales  or  as- 
signments of  personal  property  capable  of 
immediate  delivery,  when  the  present  trans- 
fer of  title  is  affirmed.  It  was  intended  to 
prevent  fraud  upon  creditors  and  purchasers 
through  retention  of  possession  and  contin- 
ued apparent  ownership  after  an  asserted 
sale  or  assignment,  complete  in  all  other  re- 
spects. The  object  of  its  framers  was,  so 
far  as  possible,  to  remove  temptation  for  the 
commission  of  fraud  in  transferring  the 
ownerstiip  of  chattels.  The  alleged  bill  of 
sale  or  assignment  upon  which  reliance  is 
placed  in  the  case  at  bar  does  not  belong  to 
such  a  transaction.  It  is  inartificially  drawn, 
and  the  words,  "sells,  assigns,  and  trans- 
fers," are  employed;  but  several  elements 
usually  characterizing  an  actual  sale  are  ab- 
sent. No  present  payment,  either  in  money 
or  goods,  is  recited,  nor  is  a  present  delivery 
of  ore  pretended.  No  definite  quantity  of 
orh  is  mentioned,  and  no  purchase  price  is 
specified.  The  ore  itself  bad  not  been  mined, 
and  could  hardly  be  said  to  have  had  more 
than  a  potential  existence.  It  was  not  only 
incapable  of  immediate  delivery,  but,  owing 
to  the  uncertainties  of  mining,  serious  doubt 
existed  if  delivery  would  ever  be  possible. 
Hartman  ft  Bro.  were  only  to  receive  enough 
of  the  ore  as  extracted  to  satisfy  the  amounts 
due  from  time  to  time,  upon  orders  previous- 
ly paid,  either  in  goods  or  money.  This 
might  require  the  total  output,  or  it  might 
take  but  a  small  fraction  thereof.  If,  per- 
chance, more  than  a  sufficient  quantity  of  ore 
for  this  purpose  were  delivered,  they  would 
doubtless  have  to  account  to  Dolman  &  Co. 
for  the  surplus  of  proceeds.  The  idea  of  se- 
curity is  conspicuous  in  the  writing,  and  the 
agreement  is  executory,  having  reference  en- 
tirely to  future  transactions.  It  is  intended 
to  secure  future  advantages  to  one  party,  and 
give  protection  in  connection  therewith  to 
the  other.  Hartman  &  Bro.  are  to  furnish 
supplies  and  money,  and  in  return  are  to  re- 
ceive ore  as  mined,  This  agreement  is  bind- 
ing between  the  parties,  but  it  does  not  con- 
stitute a  present  absolute  sale  as  to  creditors. 
Hartman  &  Bro.  have  a  right  to  require  com- 
pliance so  long  as  it  is  within  the  power  of 
Dolman  &  Co.  to  render  the  same.  But,  if 
a  creditor  attaches  before  delivery  under  the 
contract,  such  creditor  takes  precedence  in 
payment,  and  a  title  acquired  through  his 
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levy  would  nndoubtedly  be  good.  Thus  it 
appears  that  not  only  i3  the  transaction  in 
its  nature  intrinsically  without  the  letter  of 
the  statute  now  under  consideration,  but  al- 
so without  its  spirit;  for  creditors  are  not 
thereby  deceived  or  prejudiced. 

Under  this  contract,  title  to  the  ore  on  one 
hand,  or  to  the  goods  or  money  on  the  other, 
does  not  pass  until  actual  delivery  thereof. 
But,  since  such  actual  delivery  to  ilartman 
&  Bro.  of  the  ore  in  controversy  tool<  place 
prior  to  tlie  levy  of  the  attachment  writ,  we 
are  of  the  opinion  tliat  the  title  piissed,  and 
appellant  took  nothing  through  his  subse- 
quent levy.  We  have  avoided  the  discussion, 
because  it  would  be  improper,  of  the  question 
elucidated  in  the  California  decisions  referred 
to,  viz.:  Whether  or  not,  when  the  chattel 
sold,  being  capable  of  immediate  delivery,  is 
retained  by  the  vendor  for  a  considerable  pe- 
riod, but  nevertheless  is  delivered  to  the  ven- 
dee before  levy  of  a  creditor's  writ,  the  sale 
is  by  the  retention  rendered  void  as  to  such 
creditor. 

It  appears  from  the  evidence  that,  though 
the  written  contract  was  executed  in  the 
name  of  Dolman  alone,  it  was  in  fact  entered 
into  on  behalf  of  the  partnership  of  Dolman, 
Staley  &  Blackman ;  also  that  it  was  carried 
out  by  this  partnership.  But  if  counsel's 
contention  were  true  that,  notwithstanding 
these  facts,  it  could  not  be  regarded  in  the 
present  action  us  a  partnership  contract,  ap- 
pellant receives  no  benefit  therefrom.  The 
transfer  to  Uartman  &  Bro.  being  bona  fide, 
and  the  title  having  passed  by  actual  deliv- 
ery before  appellant's  levy,  it  is  obviousl>^  a 
matter  of  indifference  to  him  who  the  real 
vendors  were.  Nor  can  we  agree  with  coun- 
sel that  the  slight  variance  relating  to  the 
firm  name  of  the  intervenors,  pointed  out 
between  the  plea  of  intervention  and  proofs, 
could  in  any  way  affect  a  sul>stintial  riglit  of 
appellant.  This  objection  must  therefore  be 
disregarded. 

It  is  clear  from  the  evidence  that  the  jury 
awarded  the  $50  for  injuries  to  the  ore,  occa- 
sioned by  its  exposed  and  unprotected  condi- 
tion while  in  the  sheriff's  hands.  It  could 
not  have  been  given  as  reimbursement  of  the 
attorney's  fee  for  the  trial  in  the  county 
court.  If,  therefore,  there  was  any  error  in 
receiving  evidence  relating  to  this  fee,  or  in 
submitting  that  matter  to  the  jury,  it  was  er- 
ror without  prejudice.  The  judgment  of  the 
district  court  is  affirmed. 


(14  Colo.  540) 

McMiCHAEX  V.  Gkoves  et  dl. 
{Supreme  Court  of  Colorado.    April  25,  ISOO.) 
Appeal— D/smissal—Wkit  of  Ekkor. 
Under  Civil  Code  Colo.  1S87,  §  397,  providing 
that  tbo  dismissal  of  an  appeal  may,  by  order  of  tbo 
court,  be  madu  without  prcjudico  to  another  appeal 
or  writ  of  error,  where  an  appeal  is  dismissed,  but 
no  order  is  made  that  it  shall  be  "without  preju- 
dice, "  a  writ  of  error  will  not  lie. 

Error  to  district  court,  Chaffee  county. 
The  facts  are  sufficiently  stated  in  the  opin- 


ion of  the  court.  The  statutory  provisions 
of  the  Civil  Code,  adopted  in  1887,  referred 
to,  are  as  follows:  "Sec.  397.  The  dismissal 
of  an  appeal  may,  by  order  of  the  court,  be 
made  without  prejudice  to  another  appeal  or 
writ  of  error;  but,  unless  another  appeal  or 
supersedean  be  taken  or  allowed  jvithin  thirty 
days  after  such  dismissal,  tiie  dismissal  of  nn 
appeal  or  writ  of  error  shall  operate  as  an  af- 
lirtnance  of  the  judgment  of  the  trial  court, 
so  as  to  make  the  sureties  upon  the  under- 
taking given  by  the  appellant  or  plaintiff  in 
error  liable  on  such  undertaking."  "Sec. 
406.  Writs  of  error  shall  lie  from  the  su- 
preme court  to  every  final  judgment  of  any 
court  of  record  in  this  state."  "Sec.  401.  A 
writ  of  error  shall  not  be  brought  after  the 
expiration  of  three  years  from  the  rendition 
of  the  judgment  complained  of."  And  sec- 
tion 402  provides  for  the  issuance  of  the  su- 
persedeas in  connection  with  the  writ  of 
error,  when  ordered  by  the  court,  or,  if  in 
vacation,  by  some  justice  thereof,  upon  giv- 
ing a  bond  provided  for  in  such  order. 

Ham  P.  Hose  and  M.  Q.  Cage,  for  plaintiff 
in  error.  C.  S.  Libby,  for  defendanta  in 
error. 

Helm,  C.  J.  McMichael  prosecuted  his 
appeal  from  a  decree  rendered  against  him  in 
the  court  below.  That  appeal  was  dismissed 
by  this  court,  but  no  order  was  entered  that 
such  dismissal  should  be  without  prejudice 
to  another  appeal  or  a  writ  of  error.  Subse- 
quently, and  after  the  expinition  of  more 
than  30  days  from  the  date  of  dismissal,  be 
sued  out  the  present  writ  of  error,  which 
was  by  order  of  the  court,  and  upon  the  filing 
of  Ills  bond,  duly  made  a  supersedeas.  The 
motion  now  presented  is  to  dismiss  the  writ 
of  error  and  discharge  the  supersedeas. 
Prior  to  the  year  1887,  the  dismissal  of  a 
writ  of  error  or  an  appeal,  without  express 
affirmance  of  the  judgment,  operated,  re- 
gardless of  the  ground  relied  on,  as  a  non- 
suit in  the  former  instance,  and  as  a  discontin- 
uance of  the  particular  appellate  proceeding 
in  the  latter.  Freas  v.  Engelbrecht,  3  Colo. 
377;  Monti  v.  Bisliop,  Id.  605.  Section  397 
of  the  present  Civil  Code  introduces  a  new 
rule  upon  this  subject.  It  provides  that  "the 
dismissal  of  au  appeal  may,  by  order  of  the 
court,  be  made  without  prejudice  to  another 
appeal  or  writ  of  error."  That  is,  unless  the 
order  of  dismissal  expressly  reserves  the 
riglit,  the  judgment  stands  affirmed,  and  a 
further  review,  either  by  appeal  or  by  error, 
cannot  be  had.  This  is  the  obvious  design 
and  consequence  of  the  provision;  for  it 
would  be  idle  to  declare  that  the  dismissal 
may  by  order  be  madd  without  prejudice,  if 
the  intention  was  to  allow  a  second  appeal  or 
a  writ  of  error,  the  order  being  silent  with 
reference  thereto.  And  since,  at  least  as  to 
district  courts,  no  constitutional  inhibition 
forbids,  effect  must  in  the  present  case  be 
given  to  the  legislative  intent.  Under  the 
foregoing  view,  the  statute  before  us  does 
nut  ti;ke  away  the  right  to  a  writ  of  error 
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conferred  bj  section  406  of  the  same  act. 
Upon  entry  of  flnai  judgment  in  any  court  of 
record,  the  unsuccessful  party  may  tal^e  his 
writ.  If,  however,  he  elects  to  present  liis 
case  by  appeal  instetid,  he  voluntarily  hazards 
a  review  by  error;  such  hazard  resting  upon 
the  contingency  that  his  appeal  may  be  dis- 
missed without  the  saving  clause  relating  to 
prejudice.  When  an  appeal  is  dismissed 
without  prejudice,  appellant's  right  to  a  writ 
of  error  at  any  time  within  three  years  from 
the  rendition  of  judgment  remains.  See  sec- 
tions 401,  406,  Civil  Code.  But  availing 
himself  of  this  privilege  does  not  stay  pro- 
ceedings in  the  trial  court  pending  the  re- 
view. If  he  wishes  to  accomplish  this  result, 
he  must  procure  a  miperaedeas;  and  here, 
again,  section  397,  above  mentioned,  intro- 
duces an  important  qualiticatioa  hitherto  un- 
known to  the  law.  Unless  plaintltl  in  error 
procures  bis  supersedeas  within  30  days  after 
the  dismissal,  its  functions  are  materially 
curtailed;  for  the  sureties  upon  his  appeal 
undertaking  nevertheless  become  and  remain 
liable  thereon  as  in  case  of  alHrmance.  The 
statutory  provision  under  consideration  is  in 
some  respects  anomalous,  but  its  language  is 
reasonably  plain,  and  the  courts  may  not,  by 
construction,  change  its  effect.  We  are 
obliged  to  sustain  the  motion  before  us.  Since 
the  appeal  was  not  dismissed  "without  prej- 
udice," the  writ  of  error  did  not  lie.  This 
proceeding  is  accordingly  dismissed,  and,  in 
pursuance  of  such  dismissal,  the  supersedeas 
must,  of  coarse,  be  discharged. 


(14  Colo.  593) 

Pleytb  v.  Plbtte. 
(Supreme  Court  of  Colorado.    April  25, 1890.) 
Affeal — 0BDEB8  Subsequent  to  Fixal  Judo- 

MEST. 

Where,  after  a  writ  of  error  has  been  dock- 
eted in  the  supreme  court,  an  error  in  the  record 
of  the  court  below  is  discovered,  and  an  application 
to  correct  it  has  been  refused,  a  separate  writ  of 
'  error  should  not  be  taken  to  such  refusal,  but  the 
proceedings  should  be  reported  as  an  amendment 
to  the  transcript  already  filed;  and  this  rule  is  not 
affected  by  Laws  Colo.  1889,  p.  73,  making  rulings 
subsequent  to  final  judgment  reviewable. 

Error  to  district  court,  Arapahoe  county. 

Sullivan  &  May,  for  plaintiff  in  error. 

Pattersori  &  Thomas,  fordefendant  in  error. 

Helm,  C.  J.  Dirk  Pleyte  obtained  a  de- 
cree of  divorce  in  the  superior  court  of  Den- 
ver from  Elizabeth  Pleyte,  bis  wife.  To  re- 
view that  decree,  Mrs.  Pleyte  subsequently 
sued  out  of  this  court  a  writ  of  error,  and  the 
cause  was  here  docketed  as  N'o.  2,494.  Coun- 
sel for  plaintiff  in  error  afterwards  discov- 
ered what  they  claim  to  be  a  clerical  mistake 
in  recording  certain  action  in  the  court  be- 
low. Upon  application,  this  court  suspended 
further  proceedings  in  that  cause,  so  that 
counsel  might  have  the  alleged  mistake  cor- 
rected by  the  trial  court.  In  the  mean  time 
the  superior  court  had  been  discontinued, 
and  its  records  transferred  to  the  custody  of 
the  district  court  of  Arapahoe  county  under 
a  legislative  mandate.    To  the  latter  court 


application  was  made,  upon  due  notice,  by 
petition  and  affidavits,  for  the  correction  in 
question.'  While  finding  at  the  hearing  that 
the  facts  were  as  claimed  by  petitioner,  and 
that  the  petition  was  presented  at  once  upon 
discovery  of  the  mistake,  the  district  court 
nevertheless  decided  that,  as  a  matter  of  law, 
it  could  not  amend  the  record,  and  entered 
judgment  denying  the  application.  Plaintiff 
in  error  thereupon  took  her  exception  to  the 
ruling  in  question,  sued  out  the  present  writ 
of  error,  and  docketed  the  cause  as  a  separate 
and  distinct  suit  in  this  court.  The  motion 
before  us  is  to  dismiss  this  writ  of  error. 
The  proceeding  in  the  court  below  was  not 
an  independent  suit.  It  was  purely  auxiliary 
to  the  original  divorce  proceeding  to  be  re- 
viewed by  this  court  in  cause  No.  2,494.  The 
object  was  not  to  vindicate  an  independent 
right  of  action,  or  obtain  a  separate  j  udgment. 
It  was  to  secure  the  correction  by  the  court 
below  of  an  alleged  mistake  or  misprision  of 
its  clerk  in  making  a  certain  record  entry, 
which  correction  was  deemed  essential  to  a 
proper  review  of  the  mattera  before  us  in  the 
case  referred  to.  The  result  of  these  supple- 
mental proceedings  should  have  been  re- 
ported as  an  amendment  to  the  transcript 
filed  in  the  former  cause.  They  should  not 
have  been  brought  here  as  a  foundation  for 
a  separate  suit  upon  error.  Such  is  the  es- 
tablished practice  of  this  court  in  similar 
cases.  Wolfley  v.  Mining  Co.,  3  Colo.  296; 
Knox  V.  McFerran,  4  Colo.  348.  By  the  stat- 
ute of  1889,  (section  5,  p.  73,  and  section  1,  p. 
78,)  rulings  subsequent  to  final  judgment  are 
expressly  made  reviewable;  but  we  do  not  con- 
strue these  provisions  as  abrogating  the  for- 
mer practice  of  the  court,  and  authorizing  a 
new  and  independent  writ  of  error  in  cases 
like  the  one  at  bar.  When  the  court  below, 
as  in  the  present  instance,  declines  to  make 
the  correction  demanded,  counsel,  of  course, 
does  not  tender  his  supplemental  transcript 
for  the  purpose  of  having  it  govern  the  final 
hearing.  He  presents  in  this  way,  for  con- 
sideration under  the  statute  of  1889,  the  al- 
leged errors  committed  in  refusing  his  appli- 
cation to  correct  the  record.  It  may  be  nec- 
essary to  dispose  of  the  new  matters  thus 
brought  before  the  court  prior  to  a  final  hear- 
ing of  the  cause.  If  so,  the  parties  can  be 
heard  in  pursuance  of  appropriate  special  or- 
ders adopted  for  the  purpose.  The  present 
writ  of  error  must  be  dismissed,  but  counsel 
may  withdraw  the  record,  and,  upon  notice, 
tender  it  for  leave  to  refile  as  a  supplemental 
transcript  in  No.  2,494.  The  foregoing  con- 
clusion is  decisive  of  the  motion  before  us. 
and  we  deem  it  improper  to  consider  at  this 
time  the  confiicting  views  of  counsel  upon 
the  correctness  of  the  ruling  in  question  by 
the  court  below.  It  will  be  time  enough  to 
examine  these  matters  when  the  supple- 
mental transcript  is  filed,  if  counsel  shall  de- 
termine to  present  the  same  in  accordance 
with  the  foregoing  suggestion.  The  motion 
is  sustained,  and  the  writ  of  error  is  accord- 
ingly dismissed. 
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Oreoon  Rt.  ft  Nav.  Co.  v.  Smalley. 

(Supreme  Court  of  Washington.    March  8, 1890.) 

Dub  I*»ookss  of  Law —  Interdependent  Provis- 
ions OP  Statute— Railways— Killing  Stock. 

1.  Act  Wash.  T.  1888,  p.  51,  i  1,  provides  "that 
all  railroad  companies  owning  or  operating  lines 
of  railway  within  tha  territory  of  Washington 
shall  be  liable  to  the  owners  of  all  live-stock  *  »  • 
killed  or  maimed  by  their  passing  trains. "  Sec- 
tion 8  reads:  "No  railroad  company  shall  be  lia- 
ble for  stock  killed  upon  their  roaids  when  the  same 
is  fenced  by  such  company  with  a  good  lawful 
fence. "  Held  that,  as  there  is  no  law  making  it 
the  duty  of  a  railway  company  to  maintain  a  fence, 
the  enforcement  of  this  act  would  in  many  cases 
exact  a  penalty  from  one  guilty  of  no  fault,  which 
would  result  in  taking  property  without  due  pro- 
cess of  law;  and  the  act,  therefore,  is  unconstitu- 
tional. 

2.  Sections  2-7  of  the  act  were  declared  uncon- 
stitutional by  Dacres  v.  Navigation  Co.,  80  Fac. 
Rep.  601,  because  they  denied  the  right  of  trial  by 
jury.  Those  sections  provide  for  the  giving  of 
notices  of  the  date  and  place  of  killing  or  maiming, 
and  the  kind  of  animals ;  for  the  appointmen  t  of  an 
appraiser,  by  whose  award  both  parties  were 
bound ;  and  that  the  amount  thereof  might  be  re- 
covered in  any  court  having  jurisdiction.  Held, 
such  rights  and  remedies  are  interdependent  with 
those  under  sections  1  and  8,  and  all  must  fall  to- 
gether. 

Overruling  Oregon  Ry.  &  NaT.  Co.  v.  Smalley, 
38  Pac.  Rep.  415. 
Soott  and  Dunbar,  JJ.,  dissent. 

Appeal  from  district  court,  Walla  Walla 
county. 

W.'W.  Cotton,  for  appellant. 

Stiles,  .T.  This  was  an  action  against  a 
railroad  company  for  the  value  of  a  colt  killed 
by  a  train  of  the  company,  and  for  injuries 
to  another  colt  by  the  same  train.  The  com- 
plaint alleged  facts  which,  if  proven,  would 
have  been  sufficient  to  warrant  a  recovery  at 
common  law;  and  the  answer  put  in  issue  all 
Its  material  allegations.  At  the  trial,  bow- 
ever,  both  the  plaintiff  and  the  court  ap[)ear 
to  have  regarded  it  as  a  case  prosecuted  un- 
der the  act  of  November  28.  1883.  Accord- 
ingly the  testimony  of  the  plaintiff  was  lim- 
it^ to  the  facts  of  ownership,  the  killing  and 
maiming,  the  want  of  a  fence  along  the  track, 
and  the  value  and  damage.  The  defendant 
offered  to  show  that  its  train  was  managed 
without  fault,  and  that  the  plaintiff's-  negli- 
gence contributed  to  the  accident,  but  the 
court  rejected  the  evidence  as  twing  irrele- 
vant and  immaterial;  and  this  ruling  was 
excepted  to.  It  did  appear,  however,  that 
the  animals  had  strayed  into  a  fenced  field, 
not  the  property  of  their  owner,  and  that 
from  that  field,  which  extended  to  the  rail- 
road track,  they  had  gone  upon  the  track  at 
the  point  where  they  were  struck  by  the  train. 
The  defendant  requested  a  number  of  in- 
structions to  the  jury  which  would  have  been 
applicable  in  the  absence  of  any  statute;  but 
the  court  refused  to  give  them,  and  did  give 
the  following:  "Railroad  companies  owning 
or  operating  lines  of  railway  within  this  ter- 
ritory are  liable  for  the  value  of  all  live-stock 
killed  or  maimed  by  their  passing  trains, 
where  their  roads  are  not  fenced. "  Excep- 
tions were  taken  to  the  refusal  to  give  the 
instructions  asked,  and  to  the  giving  of  the 
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instructions  noted  above.  Error  is  assigneJ 
upon  all  the  exceptions.  This  case  brings 
this  court  squarely  to  a  review.of  the  act  of 
1883,*  commonly  known  as  the  "Fence  Law," 
and  of  the  case  of  Dacres  v.  Navigation  Co., 
decided  by  the  supreme  court  of  VV^aahlngtoa 
Territory,  January  29,  1889.  and  reported  in 
20  Pac.  Rep.  601.  The  court  in  that  case, 
and  the  parties  there  and  here,  decided 
and  admitted  that  sections  2-7  of  the  act 
were  unconstitutional,  because  they  deny  the 
right  of  trial  by  jury;  but,  in  response  to  its 
own  question,  "fa  the  whole  act  vo'd  by  re.v 
son  of  the  unconstitutionality  of  the  sections 
named?"  the  court  answered  in  the  negative, 
and  upheld  the  first  and  eighth  sections  as 
valid  and  binding  law,  being  complete  in  it- 
self, and  "capable  of  being  executed  in  ac- 
cordance with  the  apparent  legislative  intent, 
wholly  independent  of  that  which  was  re- 
jected," as  the  court  said.  The  ruling  was 
based  upon  the  general  principle,  as  stated  by 
Judge  Cooley'a  Constitutional  Limlbitions, 
(5th  Ed.,)  212,  thus:  "Where,  therefore,  a 
part  of  a  statute  is  unconstitutional,  that 
fact  does  not  authorize  the  courts  to  declare 
the  remainder  void  also,  unless  all  the  provis- 
ions are  connected  in  subject-matter,  de- 
pending on  each  other,  operating  together  for 
the  same  purpose,  or  otherwise  so  connected 
together  in  meaning  that  it  cannot  be  pre- 
sumed the  legislature  would  have  passed  the 
one  without  tlie  other.  *  •  •  If,  when 
the  unconstitutional  portion  is  stricken  out, 
that  which  remains  is  complete  in  itself,  and 
capable  of  being  executed  in  accordance  with 
the  apparent  legislative  intent,  wholly  inde- 
pendent of  that  which  is  rejected,  it  must  be 
sustained."  The  act  in  question,  as  it  is  left, 
including  its  title,  is  as  follows:  "An  act  to 
secure  to  the  owners  of  live-stock  payment 
of  the  full  value  of  all  animals  killed  or 
maimed  by  railroad  trains.  Be  it  enacted." 
etc.:  "Section  1.  Thatall  railroad  companies 
owning  or  operating  lines  of  railway  within 
the  territory  of  Washington  shall  be  liable 
to  the  owners  of  all  live-stock  for  the  full 
value  of  all  such  live-stock  killed  or  maimed 
by  their  passing  trains."  "Sec.  8.  No  rail- 
road company  shall  be  liable  for  stock  killed 
upon  their  roads  when  the  same  is  fenced  by 
such  company  with  a  good  lawful  fence." 
Construing  the  act,  the  court  held  that  its 
general  object  was  to  enlarge  and  extend  the 
rights  of  owners  of  live-stock,  as  ajtainst 
railroad  companies,  so  long  as  the  railways 
are  not  properly  fenced;  and  its  final  con- 
struction of  the  two  sections  retained  was  as 
follows:  "Where  an  animal,  being  lawfully 
upon  adjoining  land,  thence  escapes  upon  a 
niilway  track  at  a  place  which  is  not  fenced, 
but  wliicli  the  company  may  properly  and 
lawfully  fence,  and  the  animal  is  killed  by  a 
passing  train,  the  company  is  liable  for  the 
value  of  the  animal,  if  killed,  and,  if  injured 
but  not  killed,  for  the  amount  of  damages 
caused  by  the  injury.    •    •    •    It  ia  evident 
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upon  the  face  of  tbis  stntute  thnt  tlie  legislH- 
ture  intended  to  make  the  neglect  or  failure 
of  railway  companies  to  fence  their  railways 
evidence  of  negligence.  This  is  made  clear 
by  section  8,  wliicli  exempts  compiinies  from 
liability  for  the  killing  of  live-stoci:  where 
the  railways  are  properly  fenced."  Viewing 
this  act  in  the  light  of  its  title  alone,  we 
should  be  inclined  to  agree  with  that  court  as 
to  the  general  object  sought  by  the  legislature. 
But  that,  by  Its  terras,  it  was  a  reasonable 
statute,  or  one  such  as  has  been  commended  by 
courts  in  the  cases  cited,  or  that  its  provisions 
conld  be  toned  down,  and  softened  by  the  con- 
struction put  upon  them  so  as'  to  make  it  a 
reason  able  statute,  we  are  unable  to  discover, 
even  after  a  careful  study  of  the  decision 
quoted.  The  liability  of  a  railroad  company 
for  injuries  to  live-stock  is  based  upon  a  sup- 
posed negligence  in  the  performance  of  some 
duty  imposed  under  the  general  rules  of  law 
or  a  statute;  but  to  fence  its  track  is  not  the 
duty  of  a'railroad  company  under  any  law  of 
Washington,  either  written  or  unwritten,  not 
excepting  the  act  in  question.  Therefore, 
without  this  statute,  the  usual  rules  as  to 
negligence  and  the  burden  of  proof  would 
apply  in  these  stock-killing  cases;  and  the 
plaintiff  would  be  answerable  for  contribu- 
tory negligence.  By  this  act,  however,  with- 
oat  imposing  upon  a  railroad  company  the 
duty  of  fencing  at  anyplace  where  m  fence 
would  be  reasonable,  a  conclusive  presump- 
tion of  negligence  on  its  part  is  enacted,  and 
its  absolute  liability  fixed,  without  regard  to 
tbe  possible  contributory  negligence  of  the 
owner.  Nor  is  any  distinction  made  In  cases 
where  no  lawful  fence  could  be  erected,  as  at 
street  or  highway  crossings  or  in  towns.  So 
that,  were  a  case  presented  where  the  owners 
of  animals  hitched  to  a  vehicle,  with  gross 
negligence,  drove  them  along  a  highway  in 
front  of  a  passing  train,  and  both  owner  and 
animals  were  injured,  while  tbe  owner  could 
recover  nothing  for  his  own  injury,  he  could 
have  the  value  of  his  live-stock  from  the 
owner  or  operator  of  the  train.  Liability  of 
tbis  kind  is  to  be  imposed  upon  him  who  is 
found  at  fault,  the  injured  party  .not  being 
himself  in  th.e  wrong;  but  here  is  a  statate 
which  imposes  a  penalty  for  no  fault,  which 
is  a  taking  of  property  without  due  process 
of  law,  which  is  forbidden  by  the  constitu- 
tion. Nor  are  we  able  to  see  in  section  8 
anything  to  relieve  section  1,  of  these  objec- 
tions. Under  it,  railroad  companies  may 
fence  or  not,  as  they  please;  but,  if  they  do 
fence,  they  may  escape  every  reasonable  lia- 
bility, to  the  great  wrong  of  owners  of  stock, 
through  whose  herds,  accidently  strayed  upon 
their  tracks,  their  engineers  may  wantonly 
drive  locomotives,  killing  and  maiming  help- 
less beasts  without  fear  of  consequences.  A 
late  and  well-considered  case  upon  this  sub- 
ject, growing  out  of  a  statute  similar  to  sec- 
tion 1,  is  that  of  Bielenberg  v.  Hallway  C!o., 
20  Pac.  liep.  814.  In  many  states  there  are 
statutes  which  make  it  the  duty  of  railroad 
companies  to  fence  their  tracks  at  reasonable 
T.28i'.no  16—64 


placej,  and,  when  animals  are  killed  where 
there  ought  to  have  been  a  fence,  but  where 
none  had  been  erected,  the  absence  of  the 
fence  is  madeoonclusive  presumption  of  neg- 
ligence in  some  cases,  and  of  iiabilily  in  oth- 
ers; and  these  statutes  have  been  upheld. 
But,  until  the  duty  of  fencing  is  imposed,  no 
such  penalty  can  be  attached  to  an  omission 
to  fence. 

Again,  it  will  be  noted  that,  in  Judge 
Cooley's  rule  as  to  holding  part  of  an  act 
constitutional  although  another  part  be  held 
unconstitutional,  it  is  laid  down  as  requisite 
that  the  part  upheld  must  be  "capable  of  be- 
ing executed  in  accordance  with  the  apparent 
legislative  intent,  wlioUy  independent  of  that 
which  was  rejected;"  and  the  court,  in  Da- 
cres  V.  Navigation  Co.,  held  section  1  to 
meet  the  requirement.  But  let  us  examine. 
It  is  true  it  would  be  a  very  simple  thing  for 
courts  to  enforce  the  provisions  of  sections  1 
and  8,  if  they  had  been  enacted  alone.  But, 
leaving  out  all  question  of  the  right  of  trial 
by  jury,  upon  which  the  court  in  the  former 
case  held  sections  2  to  7  to  be  unconstitu- 
tional, and  suppose  there  were  no  such  pos- 
sible objection,  what  is  it  that  the  legislature 
intended  and  provided  that  tbe  owner  might 
recover;  and  when  can  the  action  be  com- 
menced? By  section  4,  notice  of  the  killing 
must  be  given  to  the  superintendent,  local 
business  manager,  or  ageut  of  the  railroad 
company,  by  the  owner.  The  notice  must  be 
in  writing,  and  contain  the  date  and  place  of 
the  killing,  with  the  number  and  kind  of  tbe 
animals.  And,  by  section  3,  10  days  were 
allowed  the  company  to  appoint  an  appraiser. 
Both  parties  were  bound  by  the  appraisement; 
and  no  suit  could  be  brought  until  at  least 
10  days  after  the  notice  of  the  killing,  given 
in  writing  to  the  defendant,  through  some 
one  of  its  responsible  agents.  Presumably, 
the  appraisers  chosen  would  have  been  more 
or  less  experts  in  valuing  stock,  and  their 
judgment  more  satisfactory  than  the  verdict 
of  a  jury.  Who  can  say  with  certainty  that 
the  legislature  did  not  intend,  in  view  of  the 
severe  rule  adopted  against  the  railroad  com- 
panies as  to  their  liability,  that  they  should, 
before  being  pat  to  the  cost  of  a  suit,  have 
the  time  and.notice  required  as  substantial 
rights,  and  that  both  parties  should  have  the 
advantage  of  expert  opinion  as  to  value  di- 
rectly employed  in  fixing  the  amount  to  be 
paid,  rather  than  as  mere  evidence  before  a 
juryy  These  advantages  are  totally  lost  with 
the  obnoxious  sections  out,  but  we  regard 
them  as  having  been  materially  within  tbe 
legislative  intent  in  enacting  the  law.  And, 
further,  although  section  1  provides  that  com- 
panies sliall  be  liable  for  "the  full  value,"  it 
seems  clear  to  us  that  to  ascertain  fur  what 
they  are,  after  all,  really  liable,  section  1  must 
be  read  with  section  5,  where  the  provision 
is  that,  after  the  appraisement,  "the  amount 
of  Bucbassessmentshall  tliereupon  becoinedue 
and  payable,  with  interest  from  date  of  said  as- 
sessment at  the  rate  of  one  per  cent  per  month; 
and  said  amount,  togethei-  with  interest  and 
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costs,  including  attorney's  fees,  now  allowed 
as  costs  in  the  district  court,  may  be  recovered 
by  suit  in  any  court  having  jurisdiction 
thereof."  That  is,  the  suit  of  the  owner,  in- 
stead of  being  in  trespass  for  the  injury  to  his 
chattel,  would  be  in  assumpsit,  upon  tlie 
award  of  tlie  appraisers.  The  actual  value 
of  the  cliattel  would*  be  imiDaterial,  and  need 
not  be  pleaded  or  proved;  and  the  very  fact 
of  the  killing  need  be  pleaded  only  as  matter 
of  inducement  for  the  award  sued  on.  Was 
it  the  intention  of  the  legislature  that,  in- 
stead of  the  cause  of  action  provided  for  in 
section  5,  companies  should  be  compelled  to 
respond  to,  or  owners  should  be  required  to 
plead,  some  entirely  different  cause  of  action, 
or  that  both  should  produce  their  proofs  as  to 
value  in  a  different  form  from  that  provided 
in  the  act?  On  the  contrary,  it  seems  to  us 
that  the  clear  intention  of  tlie  legislature  was 
to  give  to  both  parties  all  the  privileges  above 
mentioned  as  a  substantive  part  of  the  right 
in  the  one  and  the  liability  in  the  other,  and 
that,  therefore,  section  1  is  not  "capable  of 
being  executed  in  accordance  with  the  appar- 
ent legislative  intent,  wholly  independent  of 
that  which  was  rejected, "  and  must  fall  with 
the  other  unconstitutional  sections. 

We  sustained  sections  1  and  8  in  the  case 
of  N'avigation  Co.  v.  Dacres,  ante,  415,  (de- 
cided at  this  term.)  but  solely  upon  the  ground 
that  the  decision  of  the  court  in  the  same 
case,  in  1889,  constituted  the  law  of  the  case 
upon  the  new  trial.  The  judgment  of  the 
court  below  is  reversed,  and  a  new  trial 
granted. 

We  concur:    Hott,  J.,  and  Anders,  C.  J. 

We  dissent:    Scott  and  Dunbar,  J  J. 


(1  Wash.  St  89) 

Haas  et  al.  v.  Gaddis  et  al. 

(Supreme  Court  of  Washington.    Jan.  Term, 
1890.) 

Appeal — Frac!ticb — Sheriffs— Duties. 

1.  Where  an  attorney  has  appeared  tn  an  ac- 
tion generally  for  all  the  defendants,  without  ob- 
jection by  any  of  them,  his  stipulation  that  a 
notice  of  appeal  might  be  ^ven  and  a  statement  of 
facts  settled  after  the  expiration  of  the  time  limit- 
ed by  law  is  binding  on  all  the  defendants,  though 
two  of  them  were  represented  specially  by  other 
attorneys ;  and  the  fact  that  a  third  defendant  was 
specially  represented  by  a  Arm  one  of  whose  mem- 
bers bears  the  «ame  surname  as  the  stipulating  at- 
torney will  not  warrant  the  court  in  assuming  the 
attorney  signing  the  stipulation  was  the  mem- 
ber of  the  film,  and  that  be  represented  only  the 
third  defendant. 

2.  Under  Acta  Wash.  T.  1883,  p.  59,  §  3,  which 
provides  that  in  all  causes  removed  to  the  supreme 
court  the  removing  party  may  have  the  facts  trans- 
mitted thereto  "with  the  transcript, "  it  is  not  es- 
sential that  the  statement  of  facts  should  be  at- 
tached to  the  transcript;  and  a  statement  duly 
certifled  by  the  trial  judge,  and  bearing  the  same 
number  and  title  as  the  transcript,  and  filed  there- 
with in  the  supreme  court,  is  sufficiently  identified 
and  connected  with  the  transcript  to  warrant  its 
consideration  by  that  court. 

8.  The  provision  of  Code  Wash.  T.  {  460,  that 

the  transcript  on  appeal  must  be  filed  in  the  su- 

ireme  court  at  least  15  days  before  the  beginning 

the  term,  applies  to  cases  appealed  under  Acta 


1S83,  p.  59,  as  section  1  of  that  act  requires  the 
transcript  to  be  filed  within  the  time  required  by 
law. 

4.  Though  a  transcript  on  appeal  has  not  been 
filed  in  the  supreme  court  in  due  time,  an  appellee 
who  has  not  filed  a  certifled  copy  of  the  judgment 
appealed  from,  and  of  the  notice  of  appeal,  as  re- 
quired by  Code  Wash.  T.  J  481,  is  not  entitled  to  a 
dismissal  of  the  appeal. 

5.  Where  the  trial  judge  certifies  that  the 
statemeat  contains  all  the  material  facts  in  the 
case,  the  omission  of  an  instruction  not  claimed  to 
be  material  by  appellees  is  no  ground  for  dismiss- 
ing the  appeal. 

6.  Under  Code  Wash.  T.  S  2099,  which  provides 
that  no  officer  shall  be  required  to  perform  any  of- 
ficial act  unless  his  fees  are  paid  "where  he  de- 
mands the  same, "  a  sheriff  who  has  not  demanded 
his  fees  in  advance  is  liable  for  his  failure  to  serve 
an  execution  placed  in  his  hands  without  a  tender 
of  his  fees,  though  Code  Wash.  T.  i  2773,  provides 
that  no  sheriff  shall  be  liable  for  neglecting  or 
refusing  to  serve  any  civil  process  unless  his  fees 
are  first  tendered  him.    Anders,  C.  J.,  dissenting. 

7.  Where  the  property  of  a  partnership  has 
been  attached  in  a  suit  against  one  of  the  partners 
individually,  subsequent  judgment  creditors  of  the 
partnership,  who  have  not  applied  to  the  court  to 
set  the  attachment  aside  or  to  have  their  debts 
first  paid  out  of  the  partnership  property,  cannot 
impose  on  the  sheriff  the  burden  of  deciding  on  the 
legality  of  the  respective  claims,  and  they  cannot 
recover  for  his  failure  to  proceed  under  the  execu- 
tions on  their  judgments. 

Appeal  from  district  cOurt,  Montesano 
county. 

Action  by  Charles  Haas,  William  Haas, 
Kolman  Haas,  and  Leopold  Klara,  partners, 
against  D.  J.  Gaddis,  sheriff,  iS.  H.  Beck- 
with,  O.  S.  Roderick,  and  S.  U.  Ford,  as  ex- 
ecutor of  W.  H.  Tickuor,  sureties  on  the 
sheriff's  bond,  for  the  sheriffs  failure  to  pro- 
ceed under  an  execution  in  plaintiffs'  favor. 
There  was  a  judgment  for  defendants,  and 
plaintiffs  appeal.  Acts  Wash.  T.  1883,  p. 
59,  §  1,  provides:  "Any  person  desiring  to 
remove  a  cause  from  any  district  court  of 
Washington  territory  may  do  so  either  in  per- 
son or  by  his  attorney  of  record,  and  in  the 
following  manner:  Such  person  or  attorney 
may  give  qotice  in  open  court  or  at  chambers 
that  he  appeals  such  cause  to  the  supreme 
court  of  the  territory.  Such  notice  shall,  by 
order  of  the  court  or  judge  having  jurisdic- 
tion of  the  cause,  be  entered  in  the  journal  of 
such  court,  and  do  other  service  or  notice  of 
process  shall  be  required;  and  (hereupon  the 
clerk  of  such  court  shall  make  and  certify  a 
full  and  complete  transcript  of  said  cause, 
including  the  journal  entries  thereunto  ap- 
pertaining, and  cause  such  transcript  to  be 
filed  with  the  clerk  of  the  supreme  court 
within  the  lime  allowed  by  law,  and  there- 
upon the  supreme  court  shall  have  complete 
and  perfect  jurisdiction  of  such  cause."  Sec- 
tion 3  provides:  "In  all  causes  removed  to 
the  supreme  court,  •  •  *  the  party  so 
removing  the  same  may  have  the  facts,  or 
any  portion  thereof,  transmitted  thereto, 
with  the  transcript  of  the  cause, "  etc.  Code 
Wash.  T.  §  460,  provides:  "The  notice  of 
appeal  or  suit  in  error  must  be  served  at  least 
30  days,  and  the  cause  filed  and  docketed  at 
least  15  days,  before  the  first  day  of  the  next 
term  of  the  supreme  court,  or  the  same  shall 
not  then  be  tried  unless  by  consent  of  par- 
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ties."  Section  461  provides:  "If  the  appel- 
lant fails  to  file  a  transcript,  and  have  the 
cause  docketed,  as  provided  in  the  preceding 
section,  the  appellee  or  defendant  in  error 
may  file  a  certified  copy  of  the  judgment  or 
order  appealed  from,  and  of  the  notice  served, 
and  on  motion  have  the  appeal  or  suit  in  er- 
ror dismissed,  or  the  judgment  or  order  ap- 
pealed from  affirmed."  Section  2K)99  pro- 
vides: "All  fees  are  invariably  due  in  advance 
when  demanded  by  the  officer  rei^uired  to  per- 
form any  official  act,  and  no  officer  shall  be 
required  to  perform  any  official  act  unless  his 
fees  are  paid  when  he  demands  the  same." 
Section  2772  provides:  "No sheriff  ♦  ♦  • 
shall  be  liable  for  any  damages  for  neglecting 
or  refusing  to  serve  any  civil  process  unless 
his  legal  fees  and  an  indemnifying  bond,  if 
be  requires  one,  are  first  tendered  him." 

George  L.  Moody,  for  appellant.  Bignold 
&  Robinson  and  Evana  di  Irvin,  for  appel- 
lees. 

Scott,  J.  The  defendants  Beckwith  and 
Roderick,  appellees,  move  to  strike  the  no- 
tice of  appeal,  the  statement  of  facts,  and 
to  dismiss  the  case,  for  the  following  reasons: 
That  no  notice  of  appeal  was  given,  and  no 
notice  to  said  appellees  to  appear  at  the  time 
the  statement  of  facts  was  settled;  that  the 
statement  of  facts  is  not  connected  with  the 
transcript,  or  sufficiently  identified  to  be  con- 
sidered in  the  case;  that  the  transcript  was 
not  filed  within  the  time  prescribed  by  law; 
and  that  the  instructions  given  by  the  court 
to  the  jury  are  not  all  here. 

The  transcript  shows  that  notice  was 
served  June  12,  1888,  on  appellees  by  appel- 
lants, that  tbey  would  give  notice  of  an  ap- 
peal August  18,  1883,  at  an  hour  therein 
specified,  before  the  judge  at  chambers  who 
tried  the  cause  below,  and  would  also  apply 
at  the  same  time  to  have  a  statement  of  facts 
settled;  that  said  notice  was  given  within  the 
time  prescribed  by  law  after  tlie  rendition  of 
judgment,  and  was  otherwise  sufficient;  that 
appellants  duly  appeared  at  the  time  and  place 
specified,  but  were  unable  to  give  notice  of 
an  appeal  or  to  apply  for'  a  settlement  of  a 
statement  of  facts,  by  reason  of  the  absence 
of  the  jadge  before  whom  the  cause  was  tried ; 
that  at  said  time  a  stipulation  was  entered 
intol>etween  appellants'  attorney  and  Elwood 
Evans,  one  of  the  attorneys  on  the  defense, 
providing  that  a  notice  of  appeal  might  be 
given  and  a  statement  of  facts  settled  in  said 
action  on  the  17th  day  of  September,  1888,  at 
the  Montesano  term  of  the  district  court  then 
and  there  to  l>e  held,  at  which  time  the  no- 
tice of  appeal  wits  given  and  statement  of 
facts  settled.  Attorneys  Bignold  and  Rob- 
inson were  present,  but  refused  to  take  any 
part  in  the  settlement  of  the  statement. 
Appellees  Beckwith  and  Roderick  claim 
tbey  were  not  parties  to  said  stipulation,  and 
are  not  bound  by  it;  that  they  were  repre- 
sented in  this  case  only  by  the  firm  of  Big- 
nold &  Robinson,  and  that  Elwood  Evans, 
who  signed  said  stipulation,  was  an  attorney 


for  certain  other  of  the  defendants  only.  It 
further  appears  by  the  transcript  that  the 
action  was  commenced  in  June,  1887,  and 
in  July,  1887,  Bignold  &  Robinson  first  ap- 
peared therein  as  attorneys  for  the  defend- 
ants Gaddis,  Beckwith,  and  Roderick,  and 
that  they  subsequently  withdrew  for  the  de- 
fendant tiaddia;  that  August  13, 1887,  Mason 
Irvin  appeared  as  attorney  for  defendant 
Ford,  and  on  May  16,  1888,  at  the  time  of 
the  trial,  Elwood  Evans  appeared  as  an 
attorney  in  the  action  apparently  for  all  of 
the  defendants,  the  journal  entry  relating 
thereto  reciting  that  the  defendants  appeared 
by  their  attorneys  Elwood  Evans,  Mason 
Irvin,  and  Bignold  &  Robinson.  All  of  said 
attorneys  subsequently  admitted  service  gen- 
erally for  the  defendants  of  a  notice  of  a  mo- 
tion for  a  new  trial,  and  in  the  order  of  the 
court  denying  the  motion  Elwood  Evans  is 
lEtgain  spoken  of  as  an  attorney  for  the  de- 
fendants, without  specifying  any  particular 
ones.  His  only  other  act  in  the  case  was  the 
signing  of  the  stipulation  aforesaid  on  Au- 
gust 18,  1888.  Prior  thereto  the  firm  of 
Evans  &  Irvin  appear  as  attorneys  in  the  ac- 
tion by  a  written  admission  of  service  of  the 
notice  to  settle  the  statement  heretofore  men- 
tioned, specially  limiting  their  appearance, 
however,  for  the  defendant  Ford,  and  Big- 
nold &  Robinson  admit  service  thereof  spe- 
cially for  the  defendants  Beckwith  and  Rod- 
erick, who  move  to  dismiss  this  appeal,  claim- 
ing that  Elwood  Evans,  who  signed  the  stip- 
ulation, was  a  member  of  the  firm  of  Evans 
&  Irvin,  who  only  represented  tlie  defendant 
Ford,  and  that  he  had  no  authority  to  bind 
Beckwith  and  Roderick.  If  it  appeared  in 
the  record  that  Elwood  Evans  was  tb» 
Evans  named  in  the  firm  of  Evans  &  Irvin» 
the  fact  that  the  firm  admitted  service  spe- 
cially for  the  defendant  Ford  may  have 
operated  as  a  notice  to  the  appellants  that  he 
was  only  authorized,  and  that  he  only  intend- 
ed, to  act  for  said  defendant  Ford ;  but  it  does 
not  so  appear.  It  does  appear,  however,  by 
an  affidavit  of  service  in  the  record,  that  Ma- 
son Irvin  is  one  of  said  firm,  and  he  does  not 
act  individually  In  the  case  after  the  appear- 
ance of  the  firm  name.  Elwood  Evans  does 
by  signing  the  stipulation.  From  these  facts 
the  court  will  not  presume  that  Elwood  Ev- 
ans was  a  member  of  said  firm,  or  that  be 
only  represented  the  defendant  Ford,  when 
bis  every  act  indicates  that  he  appeared  for 
all  of  the  defendants,  and  at  no  time  does  it 
appear  that  any  objection  was  made  thereto 
by  the  defendants  Beckwith  and  Roderick 
until  now. 

As  to  the  point  urged  that  the  statement  is 
not  connected  with  the  transcript,  and  is  no 
part  of  the  case,  it  appears  to  have  been  filed 
in  said  cause  in  the  court  below,  and  bears 
the  same  number  (97)  that  the  papers  con- 
tained in  the  transcript  were  numbered  below. 
The  certificate  of  the  trial  judge  mentions  it 
as  the  statement  in  case  Ko.  97,  Haas  Bros. 
y.  D.  J.  Gaddis  et  al.,  and  it  appears  to  have 
been  filed  in  this  court  at  the  same  time  the 
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b-iDKript  was  AleA.  From,  these  facts  the 
court  finds  it  is  properly  here  and  a  part 
of  the  case;  that  it  is  not  essential  that  the 
statement  should  be  attHched  to  the  transcript, 
the  statute  only  requiring  it  to  be  sent  up 
therewith.     Act  1883,  p.  59,  §  3. 

As  to  tlie  further  point  tliat  the  transcript 
was  not  filed  within  the  time  prescribed  bj 
law,  it  appears  tiiat  it  was  filed  December 
27,  1888.  less  tlian  15  days  before  the  first 
day  of  the  next  term  of  the  supreme  court 
thereafter.  This  appears  to  be  contrary  to 
tbe  provisions  of  section  460  of  the  Code, 
taken  in  connection  with  section  1  of  tbe  ap- 
peal act  of  1883,  requiring  tbe  transcript  to 
be  filed  In  this  court  within  tbe  time  required 
bylaw,  as  section  460  is  the  only  place  where 
the  time  of  filing  is  specified.  The  supreme 
court  in  the  case  of  Turner  v.  Saxon,  3  Wash. 
T.  473,  18  Pac.  Rep.  67,  where  the  question 
of  notice  only  was  involved,  which  is  ex* 
cepted  in  the  act  of  1883  from  the  operation 
of  any  other  law,  held  that  section  460  does 
not  apply  to  cases  appealed  under  the  1883 
act.  We  are  of  the  opinion  that  it  does  ap- 
ply as  to  the  time  of  filing  the  cause,  but  ap- 
pellees not  having  taken  advantage  of  such 
failure  in  the  m>inner  provided  by  section  461 
of  tbe  Code,  or  before  the  transcript  was  filed, 
their  objections  will  not  be  allowed  to  prevail. 

As  to  the  last  point  made,  that  the  instruc- 
tions are  not  all  here,  it  appears  that  three 
instructions  were  given  at  the  trial,  and 
only  two  are  contained  in  the  record.  There 
was  no  request  or  attempt  by  any  of  tbe  par- 
ties to  have  the  otiier  one  brought  up.  The 
instructions  here  are  contained  in  the  state- 
ment, which  is  duly  certified  by  the  judge  to 
contain  all  the  material  facts  in  the  cause. 

It  is  not  claimed  by  the  appellees  that  the 
instruction  omitted  is  material,  nor  do  they 
ask  to  have  it  brought  here;  and,  as  all  the 
parties  to  the  action  and  the  judge  who  tried 
the  cause  seem  to  have  regarded  it  as  unim- 
portant for  a  fair  consideration  of  the  cause 
In  this  court,  it  is  held  by  us  to  be  unneces- 
sary. The  motion  to  dismiss  is  therefore 
overruled. 

Andbrs,  C.  J.,  and  Snuts.  J.,  concur; 
HoYT  and  Dunbar,  JJ..  not  sitting  on  the 
hearing  of  the  motion. 

ONTHEHXRITS. 

Scx)TT,  J.  This  was  an  action  brought  by 
appellants  against  the  sheriff  of  Chehalis 
county  and  his  bondsmen,  for  failure  to  pro- 
ceed under  certain  executions  issued  upon 
judgments  in  favor  of  plaintiffs  against  .T. 
D.  Mace  and  Harvey  C.  Minkler,  who  were 
partners,  doing  business  under  the  firm  name 
of  J.  D.  Mace  &  Co.  It  appears  that  on  the 
80th  day  of  September,  1884,  I.  B.  Dawson 
commenced  suit  against  said  J.  D.  Mace  in- 
dividually, and  therein  on  said  date  attached 
certain  property  belonging  to  said  firm.  Sub- 
sequently the  plaintiffs  herein  commenced 
'uit  against  tbe  firm,  and  obtained  the  judg- 

lents  upon  which  said  executions  were  ia- 


Bued.  It  appears  that  writs  of  attachment 
were  first  issued  in  said  actions  and  were 
levied  upon  the  same  property  seized  in  tbe 
suit  begun  by  Dawson,  but  were  subsequent 
thereto,  and  also  by  the  sheriff's  return  it  ap- 
pears that  such  levies  for  plaintiffs  were 
made  subject  to  tlie  seizure  for  Dawson. 
Judgment  was  rendered  in  tbe  suit  brought 
by  Dawson  against  J.  D.  Mace,  and  execu- 
tiou  issued  therein  and  levied  upon  tbe  prop- 
erty previously  attached,  but  before  a  sale 
the  plaintiffs  obtained  judgments  in  their  ac- 
tions, and  bad  executions  issued  to  the  sheriff. 
The  sheriff  sold  the  goods  under  the  Dawson 
execution,  who  received  the  proceeds  thereof, 
whereupon  plaintiffs  brought  this  action 
upon  bis  official  bond,  claiming  said  goods 
should  liave  been  sold  under  their  writs  for 
their  benefit.  As  one  of  his  defenses  thereto 
the  sheriff  alleged  that  he  demanded  an  in- 
demnifying bond  of  plaintiffs,  which  they  re- 
fused to  give,  and  also  that  the  plaintiffs 
were  bound  to  tender  him  his  fees  for  serv- 
ing their  writs,  although  he  made  no  de- 
mand therefor,  and  as  tliey  did  not  do  so  he 
claimed  the  action  could  not  be  maintained 
against  him.  See  Code,  §  2772.  Tbe  court 
in  effect  instructed  the  jury  that  it  was  in- 
cumbent on  plaintiffs  to  tender  the  sheriff  his 
fees  in  the  first  instance,  regardless  of  a  de- 
mand, and  section  2772  would  seem  to  bear 
no  other  interpretation;  but  we  hold  it 
should  be  construed  in  connection  with  sec- 
tion 2099  of  the  Code  upon  the  same  subject- 
matter.  We  see  no  reason  why  section  2099 
should  not  have  equal  force  with  the  section 
first  cited.  Either  statute,  literally  inter- 
preted, conflicts  with  the  other,  and,  as  some 
violence  must  be  done  to  the  language  of  one 
of  them,  we  must  give  force  to  that  construc- 
tion which  accords  with  good  sense  and  jus- 
tice. Therefore  we  hold  that  the  instruc- 
tion was  erroneous,  and  that  it  was  not  nec- 
essary to  tender  the  sheriff  his  fees  without 
any  demand  from  him  therefor. 

But  are  plaintiffs  in  a  position  to  take  ad- 
vantage of  this  error, — were  they  injured 
thereby?  Dawson  had  a  prior  levy  upon  the 
property.  It  is  true  his  attachment  and  ex- 
ecution were  only  against  one  member  of  the 
firm,  and  the  sheriff  seized  and  sold  the  firm's 
goods  thereunder.  In  such  a  case  the  sheriff 
would  ordinarily  be  justified  in  selling  only 
tbe  interest  of  the  defendant  partner  therein, 
not  the  entire  property.  But  there  is  noth- 
ing to  show  that  the  partner  who  was  not  a 
defendant  in  the  Dawson  suit  objected  in  any 
way  to  the  sheriff's  action,  and,  for  aught 
that  appears,  both  members  of  the  firm  may 
have  consented  that  the  partnership  property 
be  taken  by  the  sheriff  to  satisfy  the  individ- 
ual debt.  In  such  a  case,  in  the  absence  of 
any  fraud,  tbe  property  might  have  beooma 
divested  of  its  partnership  character  by  vir- 
tue of  the  levy.  It  was  incumbent^n  plain- 
tiffs, if  they  desired  to  assert  a  superior  claim 
to  tlie  firm's  property  over  Dawson,  to  have 
taken  some  steps  to  have  their  rights  as 
against  him  adjudicated.  They  could  not  im- 
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pose  iipon  the  sheriff  the  burden  of  deciding 
upon  the  legality  of  their  respective  claims. 
They  did  not  apply  to  the  court  in  any  man- 
ner  to  have  the  Dawson  levy  set  aside,  or  to 
have  their  debt  first  paid  out  of  the  partner- 
ship property,  and  we  must  hold  that  their 
case  af^ainst  the  slieriS  and  his  hondsraen, 
after  giving  tlie  most  liberal  intendments  to 
their  pleadings  and  the  testimony,  was  in- 
suSicient  to  support  a  verdict  bad  tliey  ob- 
tained one,  and  consequently  that  tliey  were 
nut  prejudiced  by  the  erroneous  instruction. 
•  The  judgment  of  the  court  below  is  therefore 
affirmed. 

Dunbar,  J.,  concurs. 

Stiles,  J.,  {ooneurrinff.)  I  concur  in  the 
affirmance,  for  the  reason  that,  in  my  judg- 
ment, tl)e  plaintiffs  had  adequate  means  at 
their  disposiU  to  have  the  question  of  the  title 
of  the  property  and  the  correctness  of  the 
sheriff's  action  determined  in  proceedings  for 
that  purpose.  With  sucli  means  at  liand, 
they  could  not  force  upon  the  sheriff  the 
dilemma  of  deciding  the  question  of  title,  and 
then  take  advantage  of  his  error  by  an  action 
for  damages. 

Anders,  0.  J.,  {concurring.)  I  concur  in 
the  result,  but  I  do  not  think  the  court  be- 
low erred  in  instructing  the  jury  ttiat  the 
sheriff  would  not  be  liable  unless  liis  fees  were 
tendered  him.  The  instruction  was  in  the 
exact  language  of  the  statute,  and  therefore 
in  my  opinion  not  erroneous. 

HoTT,  J.,  not  sitting. 


a  Wasb. 


St.  24) 

Cline  et  al. 


V.  MiTOHEIX. 


(Supreme  Cowrt  of  Washington.    Jan.  28, 1890.) 
APPBAI/ — Fkaotioi — BOITD — Pabtiks. 

1.  Where  judgment  has  been  rendered  in  the 
district  court  against  the  sureties  in  the  bond 
given  on  appeal  from  a  iastice  of  the  peace,  as 
provided  by  Code  Wash.  $  1867,  and  a  writ  of  er- 
ror is  taken  from  the  decision  of  the  district  court, 
the  writ  will  be  dismissed  unless  the  sureties  are 
made  plaintiifg  in  error,  or  notice  is  given,  as  re- 
quired by  section  454,  that  they  do  not  desire  to 
become  plaintiffs  in  error. 

a.  On  an  appeal  from  a  justice  of  the  peace  to 
the  district  court,  the  sureties,  by  signing  the  ap- 
peal-bond, submit  themselves  to  the  jurisdiction  of 
the  court,  and  are  concluded  by  the  judgment 
against  them  without  further  notice. 

Error  to  district  court.  King  county, 
i*.    P.    Carroll,  for  plaintiffs   in    error. 
Ronald  &  Piles,  for  defendant  in  error. 

Anders,  C.  J.  On  the  20th  day  of  April, 
1887,  defendant  in  error  sued  plaintiffs  in 
error,  in  a  justice's  court  in  Kitsap  county, 
for  the  recovery  of  jS299  and  costs.  A  change 
of  venae  w-is  had  to  another  justice,  and  on 
May  8,  1887,  judgment  was  rendered  in 
favor'  of  defendant  in  error  for  0295  and 
costs,  from  which  judgment  plaintiffs  in  error 
appealed  to  the  district  court  holding  terms 
at  Seattle.    On  taking  said  appeal,  plaintiffs 


in  error  flled  an  appeal-bond,  with  sureties, 
as  required  by  law.  The  district  court,  on 
the  trial  of  the  cause,  rendered  judgment 
against  the  defendants  therein  and  their 
sureties,  in  pursuance  of  the  provisions  of 
section  1867  of  the  Code  of  Washington. 
From  this  judgment  plaintiffs  in  error  sued 
out  a  writ  of  error,  and  ask  to  txave  said 
judgment  reversed,  for  the  reasons:  First, 
that  the  district  court  was  without  jurisdic- 
tion to  try  the  cause;  second,  that  ttie  judg- 
ment against  the  sureties  is  null  and  void, 
and  the  statute  authorizing  the  same  is  un- 
constitutional; and,  third,  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  and  that  it  was  er- 
ror to  render  judgment  thereon. 

Defendant  in  error  moves  to  dismiss  the 
writ  of  error  for  the  reason,  among  others, 
that  all  the  parties  to  the  judgment  in  the 
district  court  have  not  joined  in  or  been 
made  parties  to  this  writ  of  error.  We  are 
all  agreed  that  the  judgment  of  the  court  be- 
low was  properly  rendered  against  the  sure- 
ties on  the  appeal-bond,  and  that  the  claim  of 
counsel  for  plaintiffs  in  error,  that  the  sure- 
ties were  not  brought  into  court  by  proper 
notice  or  otherwise,  is  untenable.  By  sign- 
ing the  bond,  they  submitted  to  the  jurisdic- 
tion of  the  court,  and  are  concluded  by  the 
judgment.  The  law  tlien  in  force  was  apart 
of  their  contract  as  sureties,  and  they  must 
abide  by  it  in  all  its  requirements.  The 
sureties  being  proper  parties  to  the  judgment 
appealed  from,  they  should  be  parties  here, 
or,  if  they  did  not  desire  to  become  plaintiffs 
in  error,  notice  should  have  been  served  upon 
tliem  by  plaintiffs  in  error,  and  proof  thereof 
flled  with  the  clerk  of  this  court  in  accord- 
ance with  the  provisions  of  section  454  of 
the  Code.  This  was  not  done,  and  it  ttiere- 
fore  follows  that  the  writ  of  error  should  be 
dismissed;  and  it  is  so  ordered. 

HoYT,  Dunbar.  Scott,  and  Stiles,  JJ., 
concur. 


(1  Wash.  St.  12S) 

Kelson  .  et  al.  v.  Territory. 
(Supreme  Court  nf  Washington.    Feb.  31, 1890.) 
AprEAi— Pabtiks. 
On  a  writ  of  error  to  a  judgment  against 
three  defendants,  an  afOdavit  by  two  of  them  that 
they  are  informed  and  believe  that  the  third  de- 
fendant is  not  In  the  state,  that  they  have  diligent- 
ly endeavored  to  find  him,  but  have  not  been  able 
to  do  so,  and  therefore  have  been  unable  to  serve 
him  with  a  copy  of  the  notice  of  the  writ  of  error, 
as  required  by  Code  Wash.  %  1887,  is  not  sufficient 
to  dispense  with  tbe  joinder  of  such  third  defend- 
ant as  a  plaintiff  in  error. 

Error  to  district  court.  King  county. 

Metcalfe,  Turner  A  Burleigh,  for  plaintilts 
in  error.  Stratton  <fe  Fenton,  for  the  Terri- 
tory. 

noTT,  J.  The  judgment  in  this  case  was 
against  three  defendants,  only  two  of  whom 
have  joined  in  the  appeal  to  this  court;  and, 
as  the  appellee  urgfs  the  non- joinder  of  the 
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third  defendant  as  a  reason  for  the  dismissal 
of  the  appeal,  the  case  is  brought  directly 
within  the  authority  of  Cline  v.  Mitchell, 
ante,  1013,  (decided  at  this  session,)  and  the 
motion  to  dismiss  the  appeal  must  be  granted 
unless  a  certain  affidavit  Qled  by  the  two  de- 
fendants in  the  court  below,  and  brought 
here  with  the  transcript,  has  the  effect  of 
taking  the  case  out  of  the  rule  eatablislied  in 
the  case  above  cited.  Said  affidavit  is  as  fol- 
lows, to-wit:  "John  Eagan  and  Oscar  John- 
son, each  being  duly  sworn,  each  for  him- 
self deposes  and  says  tliat  he  is  one  of  tlie 
plaintiffs  in  error  named  in  the  annexed  no- 
tice of  writ  of  error;  that  he  is  acquainted 
with  Charles  Nelson,  the  defendant  in  the 
action  .entitled  in  said  notice;  that  said  Nel- 
son is  not  at  this  time,  as  afllant  is  informed 
and  verily  believes,  within  the  territory  of 
Washington;  that  affiant  has  made  repeated 
inquiries,  and  has  otherwise  endeavored  with 
diligence  to  ascertain  tlte  whereabouts  of 
said  Nelson,  and  has  been  unable  to  ascer- 
tain his  whereabouts,  and  for  that  reason  baa 
been  unable  to  serve  said  Nelson  with  a  copy 
of  said  notice;"  and  we  do  not  think  it  suffi- 
cient for  the  purpose  for  which  it  was  made. 
The  object  of  tlie  statute  requiring  all  of  the 
parties  tc  a  judgment  to  join  in  an  appeal 
therefrom  is  to  have  the  entire  cttse  pre- 
sented to  the  appellate  court  at  onetime,  and 
not  to  allow  each  of  the  several  parties  to 
prosecute  a  separate  appeal,  and  thus,  per- 
ha()s,  require  the  appellate  court  to  hear  the 
same  cause  several  times.  And  if  this  is  the 
reason  of  the  statute,  the  logical  sequence  is 
that,  in  case  all  the  parties  to  a  judgment 
do  not  join  in  the  appeal,  then  there  must  be 
such  service  upon  or  notice  to  the  other  par- 
ties as  will  estop  them  from  afterwards 
claiming  their  right  of  appeal.  Could  the 
defendant,  who  did  not  join  in  this  appeal,  be 
thus  estopped  by  the  filing  of  the  affidavit  in 
question?  We  think  it  clear  that  be  could 
not,  as  said  affidavit  does  not  show  that  he 
ever  had  any  knowledge  of,  or  opportunity  to 
join  in,  this  appeal,  or  that  there  ever  was 
any  service  upon  him  of  the  notice,  either 
actual  or  constructive.  But  it  may  he  urged 
that  this  construction  of  the  law  will  place  it 
in  the  power  of  one  of  several  parties  to  a 
judgment  to  deprive  co-parties  of  their  right 
of  appeal.  AVe  think,  however,  that  it  is  al- 
ways within  the  power  of  the  court-  which 
has  once  acquired  jurisdiction  of  the  person  of 
a  party  to  aa  action  to  provide  for  the  con- 
structive service  upon  such  party  of  any  and 
all  papers  that  it  may  be  necessary  to  serve 
upon  liim  in  the  progress  of  the  cause  in 
which  such  jurisdiction  was  obtained,  upon 
proper  showing  being  made  that  actual  serv- 
ice cannot  be  had.  The  remedy  of  a  part  of 
the  parties  to  a  judgment  who  desire  to  ap- 
peal would  be  to  make  diligent  effort  to  serve 
the  proper  notice  upon  the  other  parties,  an<l, 
in  the  event  of  their  being  unable  to  make 
such  service  as  the  statute  requires,  to  make 
a  showing  to  the  court  having  jurisdiction 
o£  what  they  have  done,  and  obtain  an  order 


for  such  substituted  service  as  the  co  irt  may 
think  proper.    The  appeal  must  be  dismissed. 

Aia>KRS.  0.  J.,  and  Soott,  Stiles,  and 
DuNBAB,  JJ.,  concur. 


(2  Idaho  [Hasb.]  OS) 

Gilpin  v.  Siebra  Nevada  Cok.  Min.  Co. 
{Supreme  Court  ctf  Idaiw.    March  1,  1890.) 
For  majority  opinion,  see  ante,  547. 

Sweet,  J.,  {dissenting.)  The  plaintiff  is 
the  owner  of  what  is  termed  the  "Apex  Min- 
ing Property,"  situated  in  Yreka  mining  dis- 
trict, Shoshone  county,  Idaho.  This  property 
is  composed  of  three  claims,  called  the  "Tip 
Top. "  "  Apex, "  and  "  Hambler. "  The  def end- 
ant,  a  corporation,  is  the  owner  of  the  Sier- 
ra Nevada  mining  claim.  The  properties  of 
plaintiff  and  defendant  join,  the  three  first- 
named  claims  lying  along  the  west  side  line 
of  the  Sierra  Nevada.  Plaintiff  asks  that  a 
writ  be  issued,  restraining  the  defendant 
from  mining  and  extracting  ore  from  with- 
in the  grounds  of  the  liambler  mining  claim. 
Defendant  admits  that  it  is  extracting  ore 
from  within  the  lines  of  the  Rambler,  but 
avers  that  it  has  a  lawful  right  so  to  do.  by 
reason  of  the  alleged  fact  that  in  crossing  the 
west  side  line  of  tlie  Sierra  Nevada,  and  en- 
tering the  ground  of  the  liambler,  it  is  fol- 
lowing a  vein  upon  its  dip,  the  apex  of  which 
is  within  the  boundary  lines  of  the  Sierra 
Nevada.  Plaintiff  admits  that,  if  defendant 
is  following  a  vein  upon  its  dip,  the  apex  of 
which  lies  within  the  defendant's  lines,  it 
has  a  perfect  right  so  to  do,  but  avers  that 
defendant  is  not  following  the  vein  upon  its 
dip,  but  upon  its  strike,  it  is  conceded  by 
counsel  that  the  vein  in  controversy  is  situ- 
ated on  or  is  a  part  of  the  great  mineral  ledge 
or  vein  beginning  with  the  Sullivan,  in  Milu 
gulch,  and  extending  to  the  Eureka,  in  Gov- 
ernment gulch,  adistanceof  abouttwo  miles. 
Uotli  sides  appeal  to  the  same  authorities,  the 
same  cases,  and,  one  may  almost  say,  to  the 
same  facts.  Maps  have  been  filed  and  wit- 
nesses have  been  examined  touching  every 
phase  of  the  controversy;  but,  after  a  careful 
consideration  of  the  entire  matter,  partly 
from  the  evidence  and  partly  from  the  maps, 
acknowledged  by  both  parties  to  be  correct,  I 
find  myself  unable  to  assent  to  nearly  all  the 
conclusions  presented  in  the  opinion  just  ren- 
dered, and  believe  it  to  be  my  duty  todissent 
from  the  same  at  some  length. 

If  the  general  strike  or  trend  of  the  vein  is 
in  an  easterly  and  westerly  direction,  it  mtist 
necessarily  cross  the  side  lines  of  the  Sierra 
Nevada  on  its  strike;  and,  if  it  bo  crosses  the 
Sierra  Nevada  on  its  strike,  it  must  pass 
through  the  Apex  property  on  its  strike,  and 
its  true  dip  would,  under  this  showing,  be 
to  the  south.  If,  on  the  other  hand,  the 
general  strike  or  trend  of  the  vein  is  north 
and  south,  and  admitting  that  it  crosses  the 
Sierra  Nevada  in  a  north-westerly  and  south- 
easterly direction,  then,  as  a  matter  of  coan» 
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and  as  a  matter  of  fact,  its  true  dip  could 
not  be  cither  to  the  north  or  south.  It  must 
be  either  to  the  east  or  west,  or  to  the  south- 
west or  north-east,  depending  upon  the  ques- 
tion as  to  wlietber  there  is  considerable  vari- 
ation in  the  vein  from  a  direct  course  of 
north  and  south.  It  is  not  necessary  for  me 
to  dfal  extensively  with  the  authorities  cited, 
for  the  reason  that  no  serious  legal  proposi- 
tions are  in  dispute.  As  before  stated,  it  is 
almost  entirely  a  question  of  fact;  certain 
legal  propositions  being,  perhaps,  more  or 
less  involved. 

I  cannot  assent  to  the  conclusion  that  it  is 
the  duty  of  the  defendant  to  show  that  plain- 
tiff is  not  the  owner  of  the  surface  ground 
embraced  within  the  lines  of  the  Rambler. 
I  believe  the  correct  determination  of  this 
phase  of  tlie  question  to  be  as  follows :  Plain- 
tiflf  must  show,  by  a  preponderance  of  evi- 
dence, that  lie  is  entitled  to  the  writ  asked 
for  by  reason  of  his  ownership  of  the  ground, 
and  must  also  prove  his  ownership  of  the 
ground  by  a  preponderance  of  testimony. 
Having  established  his  title  to  the  Rambler, 
(sut!iciently,  at  least,  for  the  purposes  of  this 
action,)  and  thus  becoming  tlie  legal  owner, 
prima  facie,  of  all  ore  found  within  its 
boundary  lines,  it  would  devolve  upon  de- 
fendant to  show  by  a  preponderance  of  testi- 
mony that  it  was  authorized  to  cross  its  own 
side  line  into  the  ground  of  the  Rambler.  I 
am  therefore  disposed  to  consider  the  right 
of  the  defenilant  to  enter  the  ground  of  the 
Rambler  solely  from  twostand-points:  First, 
and  principally,  as  to  whetlierdefendant  is  fol- 
lowing the  Sierra  Nevada  vein  upon  its  dip; 
and,  second,  the  validity  of  the  Rambler  lo- 
cation,— the  latter  question  being  hereinafter 
discussed,  from  the  stand-point  raised  by 
counsel  for  plaintiff,  upon  what  must  be 
termed  a  theory  of  the  case,  but  a  theory 
that  has  been  implicitly  accepted  and  relied 
upon  in  the  decision  just  rendered. 

The  court  in  this  instance  would  not,  of 
course,  try  the  title  to  the  surface  ground  of 
either  of  the  properties  involved.  It  would 
devolve  upon  the  plaintiff,  however,  to  show, 
prima  facie,  a  valid  location;  and  this  must 
depend,  tli-st,  upon  a  valid  discovery,  other- 
wise plaintiff  would  simply  appear  on  behalf 
of  the  United  States  to  enjoin  the  defendant 
from  mining  in  ground  that  did  not  belong 
to  it,  or  from  unlawfully  following  its  vein 
beyond  its  side  lines.  Such  a  position  is  not 
assumed  by  plaintiff,  but  reliance  is  placed 
upon  the  prima  facie  discovery. 

Plaintiff  seems  to  rely  upon  two  theories, 
as  nearly,  at  least,  as  I  am  able  to  ascertain 
bis  exact  claim.  One  is  that  his  location  is 
based  upon  the  actual  discovery  of  the  Sierra 
Nevada  vein,  as  the  term  "  vein"  is  commonly 
understood,  within  tbelinesof  the  Apex;  and 
that  the  Sierra  Nevada  location  was  made 
upon  this  same  vein  as  it  extended  in  an  east- 
erly and  westerly  direction  through  the 
ground  covered  by  the  Sierra  Nevada  loca- 
tion. It  is  also  proposed  to  place  this  case 
within  the  rule  laid  down  in  Eureka  Con. 


Min.  Co.  V.  Richmond  Min.  Co.,  4  Sawy.  302, 
reprinted  in  9  Morr.  Mines,  578.  At  least, 
whether  plaintiff  relies  upon  the  Eureka  v. 
Richmond  decision  or  not,  the  opinion  pre. 
sented  Is  based  upon  that  theory.  This  may. 
be  due  to  the  fact  that  counsel  for  plaintiff, 
during  his  very  forcible  presentation  of  the 
case,  always  referred  to  the  vein  as  a  zone  or 
belt.  In  the  opinion  rendered,  it  seems  to 
be  treated  as  a  zone  or  belt.  The  conclusion 
must  be  reached,  not  from  the  evidence  sub- 
mitted in  the  case,  but  from  the  declarations 
of  counsel.  This  theory  is  that  what  has 
heretofore  been  called  a  "vein,"  extending 
from  the  Sullivan  location  in  Milo  gulch  to 
the  Eureka  location  in  Government  gulch,  is  a 
mineralized  belt  or  zone,  and  that  a  location 
made  on  this  belt  is  a  location  within  the 
law;  and  that,  therefore,  a  location  within 
the  boundary  lines  of  the  Apex  was  valid, 
whether  any  ore  body  located  in  or  extending 
through  this  belt  came  to  the  surface  at  that 
point  or  not.  In  Eureka  Con.  Min.  Co.  v. 
Richmond  Min.  Co.,  Justice  Field,  speaking 
for  the  court,  defines  the  meaning  of  the  word 
"lode,"  as  used  in  the  act  of  congress,  as  fol- 
lows: "But  to  the  practical  miner,  the  fis- 
sure and  its  walls  are  only  of  importance  as 
indicating  the  boundaries  within  which  be 
may  look  for  and  reasonably  expect  to  find 
the  ore  he  seeks.  A  continuous  body  of 
mineralized  rock,  lying  within  any  other  well- 
detlned  boundaries  on  tlie  earth's  surface  and 
under  it,  would  equally  constitute,  in  his  eyes, 
a  lode.  We  are  of  opinion,  therefore,  that 
the  term,  as  used  in  the  acts  of  congress,  is 
applicable  to  any  zone  or  belt  of  mineralized 
rock  lying  within  boundaries  clearly  separat- 
ing it  from  the  neighboring  rock.  It  in- 
cludes, to  use  the  language  cited  by  counsel, 
all  deposits  of  mineral  matter  found  through 
a  mineralized  zone  or  belt  coming  from  ttie 
same  source,  impressed  with  the  same  forms, 
and  appearing  to  have  been  created  by  the 
same  processes." 

Having  defined  a  "lode,"  within  the  mean- 
ing of  the  act  of  congress,  to  be,  under  some 
circumstances,  a  zone  or  belt  of  mineral,  Jus- 
tice Field  discusses  the  vein  in  controversy 
in  the  Eureka-Richmond  Case,  and  says: 
"We  find  that  it  is  contained  within  clearly 
defined  limits,  and  that  it  bears  unmistaka- 
ble marks  of  originating,  in  all  its  parts,  un- 
der the  influence  of  the  same  creative  forces. 
It  is  bounded  on  the  south  side  for  its  whole 
length,  at  least  so  far  as  explorations  have 
been  made,  by  a  wall  of  quartzite  of  several 
hundred  feet  in  thickness,  and  on  its  north 
side,  for  a  like  extent,  by  a  belt  of  clay  or 
shale  ranging  in  thickness  from  less  than  an 
inch  to  seventy  or  eighty  feet.  At  the  east 
end  of  the  zone,  in  the  Jackson  mine,  the 
quartzite  and  shale  approach  so  closely  as  to 
be  separated  by  a  bare  seam  less  than  an  inch 
in  width.  From  that  point  tbey  diverge  un- 
til, on  the  surface  in  the  Eureka  mine,  they 
are  about  five  liundred  feet  apart;  and  on 
the  surface  in  the  Richmond  mine,  about 
eight  hundred  feet.    The  quartzite  had  a  gen- 
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eral  dip  to  t!ie  nortli  at  an  angle  of  about  45 
degrees,  subject  to  some  local  variation .  As 
the  course  cliangea,  the  clay  or  shale  is  more 
perpendicular,  having  a  dip  at  au  angle  of 
about  eighty  degrees.  At  some  deptli  under 
the  surface  these  two  boundaries  of  the  lime- 
stone, descending  at  their  respective  angles, 
may  come  together.  In  some  of  the  levels 
worked,  they  are  now  only  from  two  to  three 
hundred  feet  apart." 

Thus,  in  the  Eureka  Case,  we  have  a  belt  of 
mineralized  limestone,  lying  between  forma- 
tions of  quartzite  and  shale.  The  ore  is  found 
in  pockets  or  bodies,  regardless  of  any  uni- 
formity in  course,  except  as  to  the  general 
course  of  the  entire  belt.  Justice  Fikld  also 
defines  a  "lead"  tobeavein  or  seam  or  strata 
indicating  mineral,  and,  followed  by  the 
miner,  takes  him  to  the  body  of  ore  lie  seeks. 
Of  course,  it  is  understood  that  this  vein  or 
seam  or  strata  must  be  in  place;  and  by  be- 
ing "in  place"  it  means  that  the  mineralized 
substance,  whatever  it  may  be,  is  presented 
in  a  separate  and  distinct  form  from  that 
which  lies  upon  either  side  of  it;  although, 
perhaps,  it  is  not  necessary  for  the  discovery 
that  both  walls  be  perfectly  defined,  and  the 
vein,  as  a  fissure  vMn,  be  perfectly  demon- 
strated. 

PlaintifF  does  not  pretend  that  he  has  a  vein 
of  pay  ore  from  the  surface  in  tlie  Apex 
ground  to  the  point  where  the  workings  of 
the  Apex  come  in  conflict  with  those  of  the 
Sierra  Nevada.  He  clniras  a  seam  of  miner- 
alized talc,  iron,  and  quartzite,  considered  by 
him  as  an  indication  of  ore,  and  that,  as  a 
miner,  be  believed  would  lead  him  to  ore. 
Starting  on  this  seam  at  the  surface,  he  fol- 
lowed it  until  be  reached  the  workings  of  the 
Sierra  Nevada,  and  be  therefore  claims  that 
the  finding  of  ore  justified  his  theory  in  fol- 
lowing the  indications  mentioned.  To  jus- 
tify the  location  of  material  of  this  sort  in 
the  mind  of  a  practical  miner,  and  in  the 
absence  of  knowledge  on  his  part  that  he 
would  find  a  body  of  ore  by  sinking  the  shaft, 
whether  he  had  indications  of  mineral  or  not, 
it  is  doubtful  if  he  would  expend  very  much 
money  in  following  such  an  indication,  un- 
less it  lay  between  wll-defined  walls,  and 
was,  in  fact,  a  tissiire  vein.  •  Then  he  would 
spend  a  large  or  a  small  sum  of  money,  de- 
pending upon  how  strong  the  indications 
were,  and  wliether  or  not  he  miglit  be  an  ad- 
venturesome or  a  very  conservative  miner. 
In  this  case  the  plaintifC  was  bound  to  dis- 
cover the  ore,  because  the  defendant  was  al- 
ready taking  it  from  the  ground  beneath  his 
shaft;  and,  as  a  matter  of  course,  it  was  only 
a  question  of  the  depth  of  the  shaft  until  the 
ore  body  would  be  reached.  I  am  of  the  opin- 
ion that  this  position  is  not  consistent  with 
the  other  claim  made  by  plaintiff, — ^that  the 
Sierra  Nevada  is  a  well  and  clearly  defined 
ledge,  extending  in  an  easterly  and  westerly 
direction,  crossing  tlie  Sierra  Nevada,  and 
entering  the  ground  of  the  Ilambler  upon 
the  strike  of  the  vein,  instead  of  upon  its  dip. 
It  is  hardly  possible  thai  the  two  conditions 


can  exist.  If  this  entire  quartzite  belt  is  sim- 
ilar to  the  belt  or  zone  described  by  Justice 
Field  in  Eureka  Con.  Min.  Co.  v.  Kichmond 
Min.  Co.,  then  tbe  Sierra  Nevada  can  be  but 
a  pocket  or  chute  of  ore  in  that  belt.  Messrs. 
Burke,  Clement,  and  Porter  agree  that,  in 
examining  the  under-ground  workings  of  the 
Sierra  Nevada,  whatever  its  course  or  dip 
may  be,  they  found  a  perfect  vein,  with  per- 
fect walls,  and  in  the  judgment  of  each  it 
was  a  complete  and  genuine  fissure. 

Again,  the  quartzite  belt  is  notsufllciently 
defined  by  any  of  the  witnesses  to  authorize 
a  court  in  sending  the  question  to  a  jury  on 
that  issue.  There  must  be  something  more 
to  this  belt  to  make  it  a  mineralized  zone, 
within  Justice  Field's  decision,  than  iron- 
stained  quaitzile.  By  tbe  witnesses  referred 
to,  the  Sierra  Nevada  vein  is  described  as  a 
very  strong  and  powerful  one.  That  it  should 
stain  the  adjoining  rock  for  a  greater  or  less 
distance  along  its  entire  course  is  not  at  all 
remarkable,  and  would,  perhaps,  be  expected. 
In  defining  the  character  of  this  fissure,  the 
witnesses  describe  il  as  being  incased  wiUiin 
walls  of  quartzite,  with  a  gangue  between 
the  ore  body  and  the  walls.  The  only  thing 
to  indicate  that  it  is  a  part  of  a  belt  is  that 
both  walls  are  of  quartzite,  and  this  only  dem- 
onstrates that  it  is  not  a  contact  vein. 

To  return  to  the  theory  that  it  is  a  belt  or 
zone  of  mineral,  composed  of  many  veins  and 
deposits,  it  must  be  borne  in  mind  that  no 
witness  has  defined  it.  In  the  Eureka  Case, 
tlie  mineral  belt,  which  was  held  to  be  a 
zone,  WHS  confined  within  well-defined  walls 
of  quartzite  and  shale;  and  the  only  thing 
remarkable  about  the  vein  in  that  case  was 
its  extraordinary  width  and  narrowness  at 
different  places.  There  is  no  evidence  what- 
ever as  to  the  well-defined  limits,  or  as  to 
the  lead  in  question  being  incased  between 
walls  of  any  character.  Proceeding  on  this 
theory,  tbe  plaintilT  followed  a  seam  composed 
of  talc,  iron,  and  mineralized  quartzite  from 
the  surface  in  the  Apex  to  the  point  where 
he  came  in  conflict  with  the  workings  of  the 
Sierra  Nevada,  within  the  Rambler  lines. 
Plaintiff  had  the  lead,  but  where  did  it  lead 
him  to?  It  led  him  to  a  body  of  ore.  To 
wliat  body  of  ore?  To  the  Sierra  Nevada, 
which  had  been  followed  from  the  surface, 
where  the  outcropping  was  plain  and  undis- 
puted, to  the  point  where  plaintiff's  workings 
came  in  contact  with  the  ore.  The  defend- 
ant, to  be  sure,  bad  crossed  the  side  line  of 
its  claim;  and  this  brings  us  to  the  second 
phaae  of  the  case.  In  crossing  the  side  line, 
was  it  following  the  vein  upon  its  dip,  or 
upon  its  strike?  And  thus  tlie  two  questions 
of  fact  in  this  very  important  case  are  before 
us. 

In  passing  from  the  belt  or  zone  theory  of 
the  plaintiff,  (if  it  may  be  said  that  the  plain- 
tiff has  any  such  theory,)  which  is,  that  a 
location  anywhere  on  the  belt,  outside  tlie 
lines  of  any  other  valid  claim,  is  go<id,  I  can 
state  that,  if  plaintiff  had  established  a  case 
suillcient  to  bring  the  issue  at  bar  within  tiie 
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rule  laid  down  in  Eureka  Con.  Min.  Co.  v. 
Richmond  Min.  Co.,  this  investigation  would 
assume  more  difflcnit  proportions.  Witliin 
the  zone  or  belt  theory,  a  location  was  made 
upon  the  Apex  and  Rambler.  The  examina- 
tion of  the  witnesses  shows  that  the  discovery 
amounted  to  iron,  manganese,  and  iron- 
stained  quartzite.  So  far  as  any  evidence 
has  been  introduced  on  the  subject,  such  is 
the  general  character  of  the  entire  mountain. 
Again,  I  say,  whether  this  mountain  is  in 
itself  a  vein,  lying  between  distinct  forma- 
tions and  containing  different  veins  and 
pocltets,  as  in  the  Eureka- Richmond  Case, 
tliere  is  not  suflScient  evidence  to  show;  and, 
unless  it  does  come  within  that  rule,  it  is 
clear  that  no  valid  discovery  whs  made  on 
these  claims  lying  to  the  west  of  the  Nevada, 
nnless  the  course  of  the  vein  is  east  and  west, 
and  not  north-west  and  south-enat.  Under 
the  theory  adopted  in  the  opinion  just  sub- 
mitted, the  location  of  the  Apex  is  valid,  be- 
cause, if  I  correctly  understand  it,  it  is  higher 
on  the  surface  of  the  mounbiin  than  the  loca- 
tion in  the  Sierra  Nevada.  Carrying  out  this 
theory,  if  the  entire  mountain  is  a  vein,  the 
one  who  finally  locates  on  the  very  summit 
has  the  apex  of  the  vein.  Three  or  four  loca- 
tions of  this  character,  if  such  reasoning  be 
correct,  will  secure  all  the  ore  in  the  Coeur 
d'Alene. 

Defendant  contends  that  the  Sierra  Nevada 
vein,  as  located,  constitutes  a  vein,  within 
the  meaning  of  the  law;  not  as  contemplated 
in  the  Eareka-Richmond  Case,  but  that  it  is 
a  true  and  complete  fissure,  and  in  no  sense 
a  part  or  portion  of  such  a  belt  as  is  defined 
in  said  case.  Each  and  every  witness  testi- 
fied that  this  vein  was  perfect  in  every  par- 
ticular. Its  perfection  and  completeness 
were  emphasized  by  witnesses  supposed  to  be 
interested  with,  or  in  sympathy  with,  both 
plaintiff  and  defendant;  and,  as  already  stat- 
ed, on  all  of  the  evidence  presented,  I  am 
forced  to  the  same  conclusion,  and  think  no 
court  justified  in  accepting  the  zone  or  belt 
theory  for  any  purpose  whatever.  What  the 
future  may  develop  I  am  not  here  to  decide. 
Plaintiff  and  defendant  agree  that  the  Ne- 
vada vein,  whether  it  be  a  mineralized 
zone  or  belt,  or  a  distinct  fissure  vein,  as 
commonly  understood,  is  a  part  of  the  great 
vein  of  mineral  extending  from  the  Sulli- 
van to  the  Eureka,  a  distance  of  about 
two  miles.  Both  parties  admit  that  the  true 
dip  of  a  vein  is  at  right  angles  to  its  true 
strike;  and,  as  a  matter  of  course,  the  con- 
verse must  be  true.  If,  therefore,  the  dip 
can  be  obtained,  there  is  no  difficulty  in 
settling  the  true  strike  or  course  of  the  vein; 
and,  on  the  other  hand,  if  we  can  obtain  the 
true  course  of  the  vein,  it  would  settle  the 
true  dip.  The  parties  to  this  action  agree  up 
to  this  point. 

Plaintiff,  however,  maintains  that  the  true 
dip  can  and  should  be  ascertained  from  the 
workings  within  the  Sierra  Nevada.  The 
defendant  relies  upon  what  the  workings  in 
the  mine  demonstrate,  as  well  as  upon  the 


well-known  coui-se  of  the  vein.  I  am  of  the 
opinion  that  the  true  dip  of  this  vein  may  be 
more  correctly  ascertained  by  examining  the 
map  showing  the  general  course  of  the  vein 
along  its  entire  known  length,  in  connection 
with  the  workings,  than  by  attempting  to 
settle  it  from  the  dip  in  the  comparatively 
few  feet  exposed  in  the  workings  of  the  Sierra 
Nevada. 

It  is  claimed  by  plaintiff  that  the  general 
course  IS  easterly  and  westerly;  and  by  the 
defendant,  that  it  is  north-west  and  south- 
east. Plaintiff  urges,  in  vindication  of  his 
theory,  that,  while  the  vein  dips  to  the  south- 
west, it  dips  to  the  south  more  than  to  the 
south-west,  and  that  this  fact  is  demonstrat- 
ed by  the  entire  workings  in  the  Nevada. 
Defendant  admits  that,  at  thu  place  indicat- 
ed, the  dip  is  more  to  the  south  than  to  the 
suuth-west;  but  claims  that,  inasmuch  as  the 
course  of  the  vein  is  in  a  north-westerly  and 
a  south-easterly  direction,  the  dip  to  the  south 
is  but  a  wave  in  the  vein,  for  the  reason  that 
it  is  impossible  for  a  vein  running  north- 
westerly and  south-easterly  to  dip  to  the 
south,  because  the  dip,  as  both  admit,  must 
he  at  right  angles  to  the  true  course.  Mr. 
Clement  testified  that  the  course  of  the  vein 
through  the  Nevada  was  north  and  south,  by 
40  deg.  west.  Mr.  Gibbons  testified  that  the 
vein  crosses  the  west  side  line  of  the  Sierra 
Nevada  at  right  angles.  If  this  be  true,  tlie 
position  taken  by  plaintiff  is  correct.  With- 
out going  into  a  consideration  of  the  evidence 
upon  tliis  point,  I  must  conclude,  from  the 
croppings,  as  they  appear,  without  dispute, 
along  the  surface  of  the  Sierra  Nevada  claim; 
from  the  fact  that  on  a  line  drawn  from  the 
Sullivan  to  the  Eureka  the  general  course  or 
trend  of  this  vein  would  be  north-west  and 
south-east;  from  the  fact  that  it  dips  to  the 
south-west  with  as  much  uniformity  as  to 
the  south, — that  it  cannot  cross  the  west  line 
of  the  Sierra  Nevada  at  right  angles,  and 
that  its  true  dip  would  not  be  to  the  south, 
notwithstanding  it  may  thus  appear  from  the 
tunnels  now  run  upon  the  foot  wall  within 
the  Nevada  claim. 

Conceding  that  the  true  courseof  this  vein 
is  north-west  and  south-aast,  the  true  dip,  at 
right  angles  with  that  course,  would  be  south- 
west; which  would  certainly  be  parallel  with 
tbe  Nevada  end  lines,  making  said  end  lines 
practically  at  right  angles  with  the  true 
course  of  the  vein,  and  the  side  lines  substan- 
tially parallel  ttierewith.  This  conclusion  as 
to  the  dip  and  strike  of  the  vein  is  based  up- 
on taking  into  consideration  the  entire  course 
of  tbe  vein  between  tbe  points  indicated,  the 
statements  of  witnesses,  and  the  admissions 
of  counsel.  I  do  not  believe  the  true  dip  of 
this  vein  can  be  ascertained  from  the  under- 
ground workings  m  any  one  mine  on  its 
course,  at  the  depth  as  yet  attained  by  any 
of  these  properties.  No  doubt  the  entire 
vein  runs  in  waves,  as  it  crosses  gulches  and 
climbs  mountains,  until  it  straightens  up  un- 
der the  mountains,  or  passes  beyond  the 
effect  of  surface  disturbances. 
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My  conclusions  are:  (1)  If  the  vein  in 
question  does  nut  come  witliin  the  rule  laid 
down  in  the  Eurelca-Richmond  Case,  tlie 
Rambler  location  is  void.  There  is  no  proof 
whatever  that  tiie  mineralized  belt,  or  por- 
tion of  the  mountain  upon  which  the  Ram- 
bler is  located,  is  incased  within  walls;  or,  in 
other  words,  that  it  constitutes  a  lead,  lode, 
or  vein,  with  the  meaning  of  the  rule  laid 
down  in  the  Eurel<a-Kicbmond  Case.  In- 
deed, the  showing  as  to  tlie  completeness  of 
the  Sierra  Nevada  vein  is  overwhelming; 
and  upon  that  question,  as  tlie  evidence  now 
stands,  it  wpuld  be  impossible  to  send  the 
issue  to  a  jury.  (2)  The  true  course  of  the 
vein  being,  in  my  judgment,  north-west  and 
south-east,  it  is  impossible  tliat  its  true  dip 
could  be  a  little  east  of  south;  and,  as  it  is 
conceded  that  the  vein  crosses  tlie  south  end 
line  of  the  Nevada,  it  is  iuipussible  that  it 
should  cross  the  west  side  line  at  right  an- 
gles. Under  the  showing  made,  the  true 
strike  must  be  practically  at  right  angles 
with  the  end  lines  of  the  Nevada.  I  have 
dissented  at  considerable  length,  because  I 
deem  the  conclusions  reached  so  far  from  the 
merits  involved  in  the  issue  at  bar  as  to  be 
dangerous  to  the  property  interests  of  the 
community,  in  the  absence  of  a  demonstra- 
tion of  the  theory  set  forth  and  adopted  in 
the  opinion  just  rendered. 


(9  .Mont.  452) 

O'DoNNELL  V.  Glenn  et  al. 

{Supreme  Coui-t  of  Montana.    May  2, 1890.) 
Location  oi'  Mines— Common  Erbor — Province 

OP  ComiT  AND  JUKT. 

1.  The  fact  that,  during  a  period  of  two  years, 
83  per  cent  of  the  mining  locators  in  only  one  of  the 
counties  of  the  territory  disregarded  both  laws  of 
congress  and  of  the  territory,  oy  omitting  to  state 
the  date  of  the  location  of  the  mine  in  the  verifica- 
tion of  the  location  notice,  is  not  such  a  com- 
mon error  as  will  justify  the  application  of  the  max- 
im, communis  error  Jaelt  jus,  to  one  of  these  de- 
fective notices,  especially  where  there  is  nothing 
to  show  that  any  considerable  number  of  persons 
have  relied  on  the  alleged  common  error,  or  that 
any  valuable  property  rights  are  based  thereon. 

2.  Whether  or  not  the  alleged  common  error 
existed,  as  well  as  its  effect,  are  questions  to  be 
determined  by  the  court,  and  not  the  jury. 

Appeal  from  district  court,  Silver  Bow 
county;  Stephen  De  Wolfe,  Judge. 

This  action  is  the  ordinary  one,  between 
claimants  of  quartz  mining  ground,  brought 
to  determine  the  right  of  po.ssession,  and  the 
right  to  proceed  in  the  UniteJ  States  land- 
otllce  to  obtain  a  patent  to  the  premises.  The 
plaintiff  founds  his  rights  upon  a  location  of  a 
claim  called  the  "Flapjack;"  defendants, 
upon  their  Argonaut  claim.  The  respective 
locations  are  in  geographical  conflict.  The 
validity  of  the  Argonaut  location  notice  was 
contested  upon  the  trial.  The  notice  and 
verilication  thereto  is  as  follows: 

"Notice  is  hereby  given  that  the  under- 
signed, having  complied  witli  the  require- 
ments of  chapter  6.  tit.  32,  of  the  Revised 
Statutes  of  the  United  States,  and  the  local 
laws,  rules,  and  regulations  and  customs  of 


miners,  have  located  1,500  linear  feet  on  the 

Argonaut  lode,  ( acres  plain  mining 

ground,)  situated  in  Summit  Valley  mining 
district,  Deer  Lodge  county,  territory  of 
Montana,  and  being  more  particularly  de- 
scribed as  follows,  to-wit:  Beginning  at  a 
stake,  south-east  corner,  and  running  west 
1,500  feet;  thence  north  600  feet;  thence  east 
1,500  feet;  thence  south  600  feet,  to  place  of 
beginning.  Said  lode  is  bounded  on  the 
south  by  the  Silversmith,  and  south-west  by 
the  Goldsmith,  and  on  the  east  by  what  is 
known  as  the  '  Booney  J..ode.'  Above  lode 
runs  900  feet  easterly,  and  600  feet  westerly, 
from  discovery  shaft,  and  300  feet  on  each 
side.  Located  Dec'r  22, 1U80.  Attest:  John 
H.  Glenn.  John  Hall.  John  B.  Cam- 
eron." 

"Territory  of  Montana,  county  of  Deer 
Lodge — ss.:  J.  B.  Cameron,  flrst  being  duly 
sworn  according  to  law,  deposes  and  says 
that  we  are  citizens  of  the  United  States,  and 
are  the  locators  of  the  following  described 
mining  premises;  that  the  description  therein 
contained,  as  beginn  i  ng  at  a  stake  at  the  south- 
east corner,  running  west  1,500  feet;  thence 
north  600  feet;  tbenceaist  1,500  feet;  thence 
south  600  feet,  to  the  place  of  beginning, — 
is  true,  and  that  the  locators,  whose  names 
are  subscribed  thereto,  are  bona  fide  resi- 
dents of  Montana  territory.  Jonx  B.  Cam- 
eron. Subscribed  and  sworn  to  before  me  this 
24th  day  of  December,  18«0.  A.  H.  Bakret, 
Notary  Public.  Filed  for  record  Dec'r  27th, 
1880,  at  Hi  o'clock  a.  m.  Jas.  S.  Mc- 
Anduews,  County  Recorder." 

This  case  was  before  this  court  at  the  July 
term,  1888,  and  the  location  notice  above  re- 
cited was  then  held  to  be  fatally  defective  by 
reason  of  the  verification  omitting  to  state 
the  date  of  the  location.  8  Mont.  248. 19Pac 
Rep.  302.  Ou  the  new  trial  granted  by  this 
court,  from  which  trial  this  appeal  is  now- 
prosecuted,  the  district  court  admitted  this 
notice  in  evidence  upon  testimony  and  a  the- 
ory that  were  not  before  this  court  at  the 
hearing,  July,  1888.  Defendants  introduced 
testimony  for  the  purpose  of  showing  that 
large  numbers  of  mining  location  notices 
with  veritications  of  tlie  sort  annexed  to  the 
above  were  used  and  recorded  in  the  county 
about  the  time  this  notice  was  filed,  and 
urged  that  the  fault  of  the  verification  was 
common  among  the  people  at  that  period,  and 
that  large  profierty  interests  were  involved 
in  the  construction  of  the  verification,  and 
invoked  the  maxim,  communis  error  facit 
jits.  The  evidence  introduced  for  this  pur- 
pose from  the  records  of  Deer  Lodge  county, 
in  which  the  location  was  mtule,  was  as  fol- 
lows: At  about  the  time  of  the  tiling  of  the 
location  notice  in  question,  it  seems  that 
three  forms  of  verification  were  in  use  in 
Deer  Lodge  county.  For  the  sake  of  defini- 
tion, counsel  call  them  the  "Old  Form,"  the 
"Correct  Form,"  and  the  "Glenn  Form;" 
the  latter  being  the  form  used  in  the  notice 
above  recited.  In  the  year  1878,  75  per  cent, 
of  the  notices  recorded  in  the  county  were  ia 
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the  correct  form,  with  25  per  cent,  divided 
betwepii  the  old  form  and  the  Glenn ;  the  lat- 
ter being,  therefore,  some  fraction  of  25  per 
cent,  not  stated.  In  February,  1879,  46  out 
of  a  total  of  50  were  in  the  old  and  Glenn 
forms.  In  March  tliere  were  25  Glenns 
against  85  of  the  two  others.  In  April,  une- 
linlf  were  Glenn  and  old  forms.  In  the  two 
years  1879  and  1880  there  were  914  locations, 
of  which  283  were  Glenn,  97  old,  and  534 
correct,  form.  The  Glenn  and  old  together 
form  42  per  cent,  of  the  whole.  The  Glenn 
alone  is  31  per  cent,  of  the  whole.  Leaving 
out  of  consideration  tlie  old  form,  and  com- 
puting the  Glenn  and  correct  form,  the  Glen  n 
is  33  per  cent,  of  the  total.  From  and  after 
March,  1880,  the  use  of  the  Glenn  form 
steadily  and  rapidly  decreased.  In  March  the 
Glenn  form  was  27  out  of  a  t^tal  of  60;  in 
April,  22  out  of  100;  May,  11  out  of  65;  June, 
7oiitof  40;  July,2ontof30;  August,  1  ontof 
45;  September,  2  out  of  35;  October,  2  out  of 
25 ;  November,  none.  December  22d,  we  meet 
the  notice  in  controversy,  and  with  that  the 
use  of  the  form  disappears  from  the  records. 
For  six  montl)3  preceding  the  date  of  the  rec- 
ord of  the  Argonaut  location  the  objection- 
able form  WHS  used  14  times  in  190  location 
notices.  Ttiis  analysis  is  taken  from  the 
brief  of  appellant,  and  was  admitted  by  re- 
spondent to  be  correct.  The  district  court 
admitted  the  evidence,  and  upon  the  subject 
gave  the  following  instruction:  "The  burden 
of  proof  Is  on  the  defendants  to  show  that 
the  Argonaut  was  a  valid  location,  and  that 
in  making  the  same  they  complied  with  all 
that  the  law  requires  to  make  a  valid  loca- 
tion, as  defined  to  you  above,  [referring  to 
preceding  instructions,]  and  that  such  loca- 
tion included  within  its  boundaries  the  ground 
in  controversy.  If  the  jury  believe  from  the 
evidence  that  the  defendants,  or  their  prede- 
cessors in  interest,  prior  to  the  location  made 
by  plaintilf,  located  the  premises  In  contro- 
versy as  the  Argonaut  claim,  and  in  the  affi- 
davit of  the  location  failed  to  state  the  date 
of  said  location,  and  to  verify  the  same,  but 
said  Argonaut  claim  was  in  all  other  respects 
located  and  recorded  as  required  by  law,  the 
court  instructs  you-  that  the  failure  or  omis- 
sion to  give  the  date  of  the  location  in  the 
verification  did  not  render  the  location  in- 
valid, the  error  or  omission  having  been  one 
of  frequent  or  common  occurrence  at  the 
time;  and  if  the  jury  believe  that  the  location 
of  the  Argonaut  was  in  all  other  respects 
regular,  and  such  as  the  law  requires,  tlieir 
verdict  should  be  for  the  defendants  for  the 
possession  of  tlie  premises  in  controversy." 
The  verdict  and  judgment  were  for  the  de- 
fendants. Plaintiff  appeals  from  the  judg- 
ment. Among  his  exceptions  saved  is  his 
objection  to  the  admission  of  the  above  testi- 
mony as  to  the  alleged  common  eiTor,  and  the 
construction  of  the  court,  in  the  foregoing 
instruction,  that  the  alleged  error  wits  a  com- 
mon one  at  the  time,  and,  as  such  common 
error,  made  the  location  notice  of  the  Ar- 
gonaut good,  for  the  purposes  of  the  action,  ' 


notwithstanding  that  the  location  notice  was, 
intrinsicallv^,  fatally  defective,  as  held  in  8 
Mont.  248,'  19  Pac.  liep.  302,  cited.  Re- 
spondent still  insists,  upon  this  hearing,  that 
the  location  notice  and  verification  were 
good,  notwithstanding  the  decision  of  this 
court,  that  they  may  preserve  their  point  in 
case  an  appeal  should  lie  from  the  present 
decision  of  this  court. 

William  Scallon,  for  appellant.  John  F. 
Forbis,  for  respondent. 

De  Witt,  J.,  {after  stating  the  facts  as 
above.)  The  sufficiency  of  the  location  notice 
of  the  Argonaut  claim  is  no  longer  an  open 
question  in  this  case.  It  was  decided  to  be 
invalid  on  the  former  appeal.  8  Mont.  248, 
19  Pac.  liep.  302.  That  decision  is  now  the 
law  of  this  case.  The  other  consideration  is 
whether  the  common  error  sought  to  be 
proved,  and  relied  upon  by  defendants,  was  in 
fact  a  common  error,  and  whether,  as  such, 
it  was  of  a  nature  to  make  good,  for  the  pur- 
poses of  the  action,  the  defective  location  no- 
tice. 

The  district  court  held  that  both  the  exist- 
ence and  effect  of  a  common  error  of  this 
sort  is  a  question  for  the  court,  and  not  the 
jury.  The  matter  is  one  of  mixed  law  and 
fact.  In  the  application  of  the  maxim,  com- 
munis  error  facit  jus,  the  inquiry  is  wliether 
the  law  is  made.  If  the  fact  of  the  existence 
of  a  common  error  is  to  be  submitted  to  the 
jury,  and  the  jury  flnds  its  existence,  then 
the  court  has  no  province  but  to  complete  the 
maxim,  and  say,  "factt  Jus."  But  that  is 
the  very  question  for  a  court;  that  is,  to  say 
what  is  the  law.  The  court  must  say  what 
the  law  has  been  made,  whether  by  a  com- 
mon error  or  by  a  legislature.  We  are  there- 
fore of  opinion  that  the  lower  court  was  cor- 
rect in  holding  that  both  the  existence  and 
effect  of  the  alleged  common  error  was  for 
court,  and  not  for  the  jury.  To  hold  other- 
wise would  be  to  make  the  jury  the  judges 
of  the  law.  See  McKeen  v.  Delancy's  Les- 
see, 5  Cranch,  22,  and  cases  cited  below. 

We  will  now  endeavor  todetermine  whether 
the  court  erred  in  its  decision  that  such  a 
common  error  existed  as  should  be  held  to 
make  the  law  that  the  controverted  location 
notice  was  good  for  the  purposes  of  the  case 
on  trial.  The  application  of  the  maxim  un- 
der consideration,  like  that  of  all  abstract 
generalizations,  is  attended  with  difficulty  and 
danger.  A  review  of  the  authorities  leads 
us  to  the  conclusion  that  each  case  of  the  in- 
vocation of  the  rule  must  stand  largely  upon 
its  own  facts.  In  Coke  upon  Littleton,  we 
find  that  the  learned  author  often  prefaces 
the  announcement  of  a  legal  principle  with 
the  words:  "It  is  commonly  said."  By  these 
words,  we  understand,  is  meant:  "It  is  com- 
monly the  legal  opinion. "  To  the  expression 
cited,  Littleton  adds :  "  That  is,  it  is  the  com- 
mon opinion,  and  communis  opinio  is  of  good 
authority  in  law.  A  communi  obsercantia 
non  est  recedendum," — which  we  may  read: 
"There  must  not  be  a  departure  from  a  corn- 
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XDon  or  general  observation  or  practice." 
The  annotator  to  Coke  upon  Littleton  adds 
at  this  point:  "Other  rules  immediately  con- 
nected with  this  are,  that  communii  error 
facitjus,  and  res  judicata  pro  veritate  habe- 
tur,  and  also  that  minime  mutanda  aunt  qtuz 
certam  interpretatUmem  habuerunt,"  186a. 
The  two  latter  may,  perhaps,  be  well  rendered, 
"An  adjudicated  matter  shall  be  deemed  to  be 
correct,"  and  "those  matters  shall  be  least 
changed  which  have  attained  a  certain  inter- 
pretation." The  language  of  these  maxims 
carries  the  idea  of  an  observance,  an  interpre- 
tation, a  construction,  and  to  some  extent  a 
judicial  one  at  that,  as  evidenced  by  the  words 
" ohaervantia,"  "res  judicata,"  and  "inter- 
pretatvMiem."  Thus  we  And  our  maxim  un- 
der purview,  at  an  early  day,  in  company 
with  language  tending  to  the  view  that  the 
common  error  that  makes  the  law  is  an  error 
in  the  observing.theconstruiug.the interpret- 
ing law,  and  not  an  error  in  totally  disregard- 
ing, and  in  practice  repealing,  a  positivestat- 
ute;  and,  furthermore,  that  the  error  Is  gen- 
eral, and  not  confined  to  a  portion  of  one  class 
of  the  inhabitants  of  one  geographical  or  po- 
litical division  of  the  jurisdiction,  as  was  the 
case  with  the  error  being  considered,  which 
was  confined  to  33  per  cent,  of  the  prospect- 
ors of  the  county  of  Deer  Lodge,  in  the  ter- 
ritory of  Montana. 

In  the  year  1764  the  supreme  court  of  Penn- 
sylvania say:  "These  deeds,  and  this  mode 
of  examination  of  frmes  covert  on  conveying 
their  estates,  have  generally  prevailed  in  this 
province  from  its  settlement,  and  undergone 
from  time  to  time  the  notice  o(  the  courts  of 
justice.  It  would  be  very  mischievous  now 
to  overturn  them.  The  maxim,  communtt 
error  facit  jus,  cannot  operate  more  properly 
than  in  this  case. "  Davey  t.  Turner,  1  Dall. 
14.  Here  a  general  practice  had  received 
tacit  judicial  approval  for  years.  The  same 
court  in  1768  apply  the  maxim  to  a  "constant 
usage;"  tbe  individual  instance  of  which 
having  occurred  41  years  prior  to  the  contro- 
versy, before  the  court.  Lloyd  v.  Taylor,  Id. 
17.  The  supreme  court  of  the  United  States 
in  1809  apply  and  discuss  the  doctrine.  Says 
Mr.  Chief  Justice  Marshall:  "The  first 
question  which  presents  itself  in  this  case  is, 
was  this  deed  properly  proved?  Were  this 
act  of  1715  now  for  the  first  time  to  be  con- 
strued, the  opinion  of  this  court  would  cer- 
tainly be  that  the  deed  was  not  regularly 
proved.  A  justice  of  the  supreme  court 
would  not  be  deemed  a  justice  of  the  county, 
and  the  decision  would  be  that  the  deed  was 
not  properly  proved,  and  therefore  not  legally 
recorded.  But,  in  construing  the' statutes  of 
a  state  on  which  land  titles  depend,  infinite 
mischief  would  ensue  should  this  court  ob- 
serve a  different  rule  from  that  which  has 
been  long  established  in  the  state;  and,  in 
this  case,  the  court  cannot  doubt  that  the 
courts  of  Pennsylvania  consider  a  justice  of 
the  supreme  xsourt  as  within  the  description 
of  the  act.  It  is  of  some  weight  that  this 
deed  was  acknowledged  by  the  chief  justice, 


who  certainly  must  have  been  acquainted 
with  the  construction  given  to  the  act,  and 
that  the  acknowledgment  was  taken  before 
another  judge  of  tbe  supreme  court  It  is 
filso  recollected  that  the  gentlemen  of  tbe  bar 

*  •  *  spoke  positively  as  to  the  universal 
understanding  of  the  state  on  this  point,  and 
that  those  who  controverted  the  usage  on 
other  points  did  not  controvert  it  on  this. 
But  what  is  deceive  with  the  conrt  is  that 
the  judge  who  presides  in  the  circuit  court 
for  the  district  of  Pennsylvania  reports  to  us 
that  this  construction  was  universally  re- 
ceived." McKeen  v.  Delancy's  Lessee,  5 
Cranch,  22.  In  this  case  there  was  a  "  uni- 
versal understanding  in  the  state,"  and  the 
learned  chief  justice  refers  to  the  judicial  and 
professional  construction  in  the  state.  In 
McFerran  v.  Powers,  1  Serg.  &  B.  101,  the 
same  question  was  before  the  supreme  court 
of  tbe  state  of  Pennsylvania,  and  was  decided 
upon  the  authority  of  the  case  last  above  cited; 
and  here,  again,  we  find  the  idea  of  a  uni- 
versal and  judicial  or  professional  construc- 
tion. In  the  supreme  cdurt  of  the  United 
States,  in  1803,  in  the  case  of  Stuart  v.  Liiird, 
1  Cranch,  299,  the  court,  Patersos,  J., 
says:  "To  this  objection,  which  is  of  recent 
date,  it  is  sufiScient  to  observe  that  practice 
and  acquiescence  under  it  for  a  period  of  sev- 
eral years,  commencing  with  the  organiza- 
tion of  the  judicial  system,  affoi-ds  an  irre- 
sistible answer,  and  has  indeed  fixed  the  con- 
struction. It  is  a  contemporary  interpreta- 
tion of  the  most  forcible  nature.  This  prac- 
tical exposition  is  too  strong  and  obstinate  to 
be  shaken  or  controlled.  Of  course  the  ques- 
tion is  at  rest,  and  ought  not  now  to  be  dis- 
turbed." This  case  is  another  instance  of 
the  universal  and  judicial  character  of  the  er- 
ror. See, also.  Green  v.Neal's Lessee. 6 Pet. 
291,  which  reviews  many  of  tbe  cases.  The 
supreme  court  of  Massachusetts  say  in  Sog- 
ers v.  Goodwin,  2  Mass.  475:  "Of  these  stat- 
utes a  practical  construction  early  and  gen- 
erally obtained, — that  in  the  power  to  di:$pose 
of  lands  was  included  a  power  to  sell  and 
convey  tlie  common  lands.  Large  and  valu- 
ble  estates  are  held  in  various  parts  of  the 
commonwealth,  the  titles  to  which  depend 
on  this  construction.  Were  the  court  now 
to  decide  that  this  construction  is  not  to  be 
supported,  very  great  mischief  would  follow. 

*  *  *  We  cannot  shake  a  principle  which 
in  practice  has  so  long  and  so  extensively 
prevailed.  If  the  practice  originated  in  error, 
yet  the  error  is  now  so  common  that  it  must 
have  tlie  force  of  law.  Ttie  legal  ground  on 
which  this  provision  is  now  supported  is  that 
long  and  continued  usage  furnishes  a  con- 
temporaneous construction  which  must  pre- 
vail over  the  mere  technical  import  of  tbe 
words." 

We  cite  Mr.  Justice  Blackbcrn  as  fol- 
lows in  Beg.  v.  Justices  of  Sussex,  2  Best  & 
S.  664:  "I  think,  also,  that  there  are  cases  in 
which  a  mistaken  notion  of  the  law  has.  no 
matter  why,  become  so  generally  accepted, 
and  been  so  acted  upon,  as  to  render  it  prob- 
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able  that  basiness  has  been  regulated,  and 
the  position  of  parties  altered,  in  conse- 
quence; and  in  such  cases  we  may  bold  that 
the  general  acceptation  of  the  inistake  has 
made  that  law  which  was  originally  erroi-. 
Commwtts  error facit jus.  But,  then,  I  think 
that,  before  we  act  upon  this  principle,  we 
ought  to  see  it  clearly  made  out  that  the  er- 
ror has  been  commonly  accepted,  and  that 
the  nature  of  the  case  is  such  thatpnrties  are 
likely  to  have  acted  upon  the  mistake,  and  so 
altered  their  rights  and  position."  Lord 
Brougham,  Ch.,  says,  in  Devaynes  v.  No- 
ble, 2  Russ.  &  M.  495:  "If  it  be  true  that 
even  a  prevailing  error — what  has  Ijeen 
called  a  common  or  universal  error — may  be 
said  to  make  the  law,  this  at  least  maybe  al- 
lowed to  be  a  sound  foundation  of  the  doc- 
trine I  am  referring  to,  namely,  that,  unless 
a  great  and  manifest  deviation  from  princi- 
'  pie  shall  have  been  committed.  It  may  create 
much  fMrther  mischief  to  reverse  an  indi- 
vidual case  by  way  of  correcting  a  slight  er- 
ror, if  that  error  has  Iteen  acted  upon  for  a 
long  series  of  years,  than  to  leave  it  as  it 
stands;,  more  especially  if  the  opinion  of 
lawyers  and  the  decisions  of  judges  have  been 
ruled  by  it,  and  if,  upon  the  analogies  of  that 
case,  the  same  principle  has  been  recognized 
and  adopted  in  other  cases  connected  with 
and  relating  to  it."  The  learned  chancellor 
above  calls  a  common  error  a  universal  error, 
and  speaks  of  the  opinions  of  lawyers  and 
the  decisions  of  judges  being  ruled  by  it.  In 
lie  Will  of  Warfleld,  22  Cal.  71,  the  court 
says:  "Courts  feel  themselves  constrained  to 
uphold,  where  it  Is  possible,  contemporane- 
ous interpretation  of  statutes,  under  which 
interpretation  rights  of  property  have  for 
many  years  been  acquired." 

In  the  case  of  Penaud  v.  Jones,  1  Cal.  488, 
the  court  cites  with  approval  a  Spanish  au- 
thority, Esriche's  Derecho  Espanol,  as  fol- 
lows; "Legitimate  custom  acquires  the  force 
of  law,  not  only  when  there  is  no  law  to  the 
contrary,  but  also  when  its  efiFect  is  to  abro- 
gate any  former  law  which  may  be  opposed 
to  it,  as  well  as  to  explain  that  which  is 
doubtful.  Hence  it  is  said  that  there  may 
be  a  custom  without  law,  in  opposition  to 
law,  and  according  to  law."  Counsel  for 
respondent  has  urged  this  opinion  in  his 
argument.  We  hesitate  to  adopt  the  views 
therein  contained,  however,  to  the  extent 
that  a  common  error  can  have  the  ef- 
fect to  abrogate  a  positive  statute,  except 
under  most  extraordinary  circumstances,  of 
which  we  now  have  no  knowledge.  The 
California  decision  was  made  in  the  earliest 
history  of  the  jurisprudence  of  that  state, 
when  it  had  just  fallen  heir  to  much  that 
was  Spanish,  and,  idong  with  the  rest,  per- 
haps some  customs  that  were  not  so  valua- 
ble as  other  portions  of  the  inheritance.  We 
have  reviewed  some  of  the  leading  cases  in 
which  the  maxim  under  consideration  has 
been  discussed  and  applied,  with  the  view  of 
discovering  what  the  current  opinion  would 
be  as  to  the  facts  in  the  case  at  bar.    See. 


also,  tlie  cases  cited  in  the  foregoing  author- 
ities, and,  also,  Broom,  Leg.  Max.  *141; 
Corn  Exch.  Bank  v.  Nassau  Bank,  91  N.  Y. 
74;  Hazard  v.  Martin.  2  Vt.  77. 

It  is  not  possible  to  deduce  from  the  au- 
thorities inflexible  rules  governing  the  prac- 
tical scope  of  the  maxim,  oommunis  error 
facit  jxts.  The  decisions  tend,  however, 
towards  a  few  general  principles,  each  of 
which  principles  has  at  some  time  been  in- 
voked in  some  case,  but  not  all  of  them,  per- 
haps, in  the  same  case.  In  every  case,  we 
find  some  of  them  applied,  while  in  some 
cases  some  of  them  may  be  disregarded.  We 
cannot  lay  down  rules,  any  one  of  which 
would  be  decisive,  of  every  case.  But  we 
state  the  following  principles,  with  the  sug- 
gestion that,  if  an  individual  case  fell  with- 
in the  purview  of  all  of  them,  there  would  be 
no  difficulty  with  the  maxim,  and  that,  in 
proportion  as  the  facts  of  a  case  depart  from 
the  principles  announced,  the  ditticulty  of 
application  is  increased .  Every  case  depends 
upon  its  own  facts.  The  rules,  as  we  con- 
ceive them  to  be, — rules  flexible  in  their  nat- 
ure, and  subject  to  the  qualifications  above 
suggested, — are:  (1)  The  common  error 
must  be  one  having  some  judicial  or  profes- 
sional recognition,  approved  or  tolerated  by 
decisions  of  judges  or  opinions  of  lawyers, 
or,  to  put  the  rule  less  positively,  such  judi- 
cial or  professional  recognition  adds  to  the 
law-making  force  of  the  common  error.  We 
further  qualify  the  rule  in  this,  that  common 
error  may  possibly  have  the  law-making 
power,  when  supported  by  lay  opinion  only, 
provided  that  other  rules  may  be  forcibly  ap- 
plied. (2)  Courts  will  not  lightly  or  incon- 
siderately allow  a  common  errar  to  subvert 
a  rule  of  law,  or  abrogate  a  positive  statute. 
(3)  The  error  must  be  a  universal  or  very 
general  one.  The  nearer  universal,  the  more 
forcibly  will  it  address  itself,  as  a  law-maker, 
to  the  approval  of  courts.  (4)  The  acquies- 
cence in  the  common  error,  has  involved,  or 
there  depends  upon  it,  large  property  inter- 
ests. (5)  The  error  must  be  one  that  people 
have  relied  and  acted  upon,  and  have  fixed 
their  rights  and  positions  thereby.  (6)  The 
longer  the  error  has  existed,  the  greater  force 
it  has.  (7)  The  error  must  be  clearly  proved. 
(8)  The  error  must  be  one  in  the  observing, 
construing,  or  interpreting  law,  and  not  an 
error  in  directly  disobeying  and  abrogating 
that  which  is  law. 

We  have  called  the  above  suggestions 
"rules,"  but  the  word  "rules"  must  be  re- 
ceived with  the  limitations  above  laid  down. 
If  the  facts  in  the  case  at  bar  met  the  require- 
ments of  all  these  rules,  or  if  they  fell  fairly 
within  them,  we  should  affirm  the  judgment 
below.  But  let  us  examine  the  facts  in  the 
order  in  which  we  have  stated  the  rules:  (1) 
The  alleged  common  error  in  the  location  no- 
tice in  question  never  received  approval  or 
toleration  by  judicial  decLsion  or  legal  opin- 
ion. The  form  of  verification  was  adopted 
simply  by  a  few  prospectors  in  a  part  of  the 
territory,  without  any  assurance  from  any 
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nource  that  it  was  correct.  (2)  The  United 
States  and  territorial  laws  as  to  the  require- 
ments of  a  location  notice,  as  construed  in  8 
Mont.  248,  19  Pac.  Uep.  302,  are  peremptory. 
We  hesitate  to  admit  that  33  per  cent,  of  llie 
mining  locators  of  one  county  of  a  vast  ter- 
ritory can  by  th^irown  unauthorized  practice 
abrogate,  repeal,  and  nullify  a  positive  law. 
(3)  So  far  from  the  error  being  general  or 
universal  among  the  people,  it  was  limited 
to  a  very  small  number.  (4)  It  is  not  shown 
that  large  property  interests  depend  upon  the 
upholding  of  this  location  notice.  Only  283 
of  these  notices  are  found,  and  these  all  in 
2  years.  This  was  10  years  ago.  In  the 
history  of  mining  prospecting,  10  years  will 
see  the  valuable  mines  patented,  and  the  oth- 
ers abandoned  or  relocated.  They  are,  in 
either  instance,  beyond  the  necessity  of  rely- 
ing upon  the  defective  location  notice.  (5) 
It  does  not  appear  that  any  considerable  num- 
ber of  persons  have  relied  upon,  or  sought  to 
Ax  their  rights  upon,  the  alleged  common  er- 
ror. (6)  The  error  existed  but  a  short  time. 
It  attained  its  height  months  before  the  loca- 
tion of  defendants.  From  March,  1880,  it 
rapidly  waned  into  desuetude,  and  disap- 
peared with  the  defendants' location,  Decem- 
ber 22.  (7)  The  error  was  clearly  enough 
proved  so  far  as  it  went.  (8)  The  error  did  not 
consist  in  any  effort  to  observe,  construe,  or 
interpret  the  law  of  congress  or  the  territory. 
It  was  rather  a  direct  disobedience  of  those 
laws.  To  construe  or  interpret  a  statute  is 
to  read  it  for  the  purpose  of  ascertaining  its 
meaning  and  effect.  He  cannot  be  said  to 
construe  or  interpret  who  clearly  disregards 
the  law.  That  is  not  construing.  It  is  re- 
fusing to  do  so.    It  is  defying  the  law. 

We  arrive  at  the  opinion  that  the  facts  in 
the  case  at  bar  are  almost  wholly  in  conflict 
with  all  the  principles  governing  the  applica- 
tion of  communis  error  fadt  jut.  The  dis- 
trict court  erred  in  instruction  No.  3,  recited 
above,  upon  the  subject  of  common  error. 
The  action  of  the  court  in  this  matter  of  the 
alleged  common  error  was  objected  to,  and  ex- 
ception saved  in  other  manner  as  well  as  in 
the  instruction  referred  to.  The  jndgment  is 
reversed,  and  the  case  remanded  for  a  new 
trial. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


(9  .Mont.  468) 

Blue  Bran  Min.  Co.,  Limited,  r.  Mubbat 

et  al. 

(Supreme  Court  of  Montana.  April  14,  1890.) 
Mixi.NO  Claim— IsjuxcTios—AppEAi,. 
1.  Pfaintiff,  under  Rev.  St.  U.  S.  §  2822,  which 
gives  the  owner  of  a  vein  or  lode,  whose  apex  lies 
upon  the  surface  of  his  own  location,  tbe  rl^ht  to 
follow  it  witMn  tbe  lands  of  others,  was  mining 
upon  lands  owned  by  defendants,  and  obtained  an 
injunction,  pending  litigation,  to  prevent  them 
from  interfering  with  it.  On  motion  of  defend- 
ants, tbe  injunction  was  modified  so  as  to  allow 
them  to  enter  and  inspect,  within  the  compass  of 
their  own  lands,  the  tunnels  and  galleriee  of  plain- 
tiff, and  to  prosecute  certain  development  work 
tberein,  in  order  to  obtain  a  knowledge  of  the  char- 


acter and  identity  of  the  veins,  for  nse  at  the  trial. 
Held  that,  notwithstanding  the  statute,  tbe  plain- 
tiff was  prima  fticle  a  trespasser,  and  there  was 
no  abuse  of  discretion  in  making  the  modification. 

2.  By  Code  Civil  Proc.  Mont.  §  421,  "an  appeal 
may  be  taken  *  *  *  to  grant  or  dissolve  an 
injunction,"  and  by  section  444,  "from  ai\  order 
granting  or  dissolving  an  injunction. "  Held,  an 
appeal  was  properly  taken  from  tbe  above  order, 
whicli,  modified,  or  partially  dissolved,  an  injunc- 
tion. 

8.  Appeals  from  Injunctions  are  regularly 
heard  upon  tbe  pleadings  and  affidavits,  and  there- 
fore no  bill  of  exceptions  is  necessary  when  the 
papers  are  before  the  revlewinK  court. 

Appeal  from  district  court,  Silver  Bow 
county;  John  J.  McHatton,  Judge. 

John  F.  Forbis  and  M.  Kirkpatrick,  for 
appellant.    William  Soallon,  for  respondents. 

Blake,  C.  J.  The  Blue  Bird  Mining  Com- 
pany, Limited,  is  a  corporation  organized 
uuder  tbe  laws  of  the  territory  of  Montana, 
and  owns  the  Blue  Bird  lode  mining  claim,  ■ 
which  is  situated  in  the  county  of  Silver 
Bow.  Murray  et  al.  own  or  possess,  as  les- 
sees, the  Darling,  Little  Darling,  and  Lena 
K.  lode  mining  claims,  which  are  south  of, 
and,  viewed  as  a  whole,  adjoin,  the  property 
of  tlie  company.  It  is  conceded  that  tbe 
company,  asserting  tbe  right  to  follow  its 
vein  in  the  dip  and  beyond  the  side  lines  of 
the  Blue  Bird  lode  mining  claim  as  located, 
has  been  working  at  places  which  are  within 
the  limits  of  the  claims  of  Murray  et  al.  It 
is  maintained  by  Murray  et  al.  that  this  un> 
der-grouud  development  is  not  upon  the 
property  of  the  company,  and  the  parties 
have  resorted  to  the  courts  for  legal  and  equi- 
table relief.  At  the  commencement  of  the 
action  of  the  company  against  Murray  et  al., 
the  court  granted  an  injunction  enjoining 
Murray  et  al.  from  working  upon  the  Blue 
Bird  lode  mining  claim,  and  afterwards,  upon 
a  hearing,  ordered  that  the  same  be  contin- 
ued in  force  pending  the  litigration.  A  mo- 
tion was  then  filed  by  Murray  et  at.,  and  sup- 
ported by  alHdavits,  applying  for  permission 
to  prosecute  certain  work,  and,  after  a  hear- 
ing, an  order  was  made,  March  29,  1890, 
which  is  before  us  for  review.  The  applica- 
tion alleges  that  "it  is  necessary  to  the  prep- 
aration of  this  case  for  trial,,and  to  the  as- 
certainment of  the  exact  righ'ts  of  the  par- 
ties, and  to  the  continuity  and  identity  of  the 
veins  in  question  in  this  cause,  or  the  ab- 
sence thereof,  to  prosecute  development  work, 
and  particularly  work  hereinafter  mentioned; 
and  *  *  *  an  injunction  has  heretofore 
been  issued  in  this  case  against  the  defend- 
ants, and  *  *  *  tbe  plaintiff  has  refused 
its  consent  to  the  prosecution  of  the  work 
hereinafter  mentioned."  Accurate  descrip- 
tions are  given  of  the  cross-cuts,  shafts, 
winzes,  logging,  and  levels,  which  are  to  be 
the  subjects  of  further  labor,  and  the  object 
thereof  is  distinctly  pointed  out. 

While  the  general  nature  of  this  develop- 
ment has  been  stated  in  the  application,  some 
definite  specifications  are  cited  to  show  the 
reasons  for  this  order:  "Fourth.  To  run  east 
on  the  level  known  as  tlie  '  two-hundred  foot 
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level '  of  the  Little  Darling,  to  the  east  end 
line  of  the  claim,  through  the  openings  made 
by  the  Blue  Bird  Company,  i^nd  particularly 
the  floor  or  drift  known  as  the  '  Foley  Drift; ' 
thus  named  after  the  man  who  last  worked 
there  for  the  Blue  Bird  Company.  [The  in- 
tention is  here  to  extend  said  drift  beyond  the 
point  where  the  Blue  Bird  Company  left  off. 
in  order  to  determine  whether  or  not  any  vein 
shows  beyond  said  point.]  *  *  *  Sixth. 
To  open  tlie  logging  which  now  closes  up  the 
connection  made  by  the  Blue  Bird  Company 
between  levels  Nos.  4  and  5,  and  which  con- 
nection is  made  from  the  winze  last  men- 
tioned, and  an  incline  from  the  bottom  there- 
of, and  a  raise  from  the  five-hundred  foot 
level.  [Tliis  being  a  connection  or  cross-cut 
recently  made  by  the  Blue  Bird  Company, 
and  immediately  logged  up  by  it,  so  that  these 
defendants  had  no  opportunity  to  examine  the 
same ;  and  the  importance  of  which  is  shown 
in  the  affidavits  filed  in  support  thereof.]" 

The  conditions  which  are  set  forth  in  the 
order  appealed  from  should  be  considered: 
"Provided,  however,  that  all  of  the  above- 
described  work  shall  be  done  by  the  said  de- 
fendants at  their  own  cost;  and  all  dirt, 
dihrU,  and  ores  shall  be  raised  through  their 
own  shaft,  except  that,  if  the  plaintiff  so  de- 
sires, it  may  itself  take,  raise,  and  hold,  un- 
til the  final  determination  of  this  suit,  any 
ores  wHich  may  be  extracted  from  the  vein 
shown  on  No.  4  level,  or  from  any  vein 
which  may  be  encountered  north  thereof,  or 
from  the  winze  on  No.  4.  level;  and  except, 
also,  that,  if  plaintiff  desires  it,  the  opening 
of  the  logging  in  the  connection  between  lev- 
els No.  4  and  6  may  be  done  by  plaintiff,  or 
under  plaintiff's  supervision:  provided,  full 
liberty  be  allowed  defendants  to  examine  the 
same:  and  provided,  further,  that  in  the  ex- 
amination of  said  cross-cut  connection  be- 
tween levels  4  and  5,  and  the  cross-cut  from 
No.  4  south,  nothing  more  be  done  than  is 
necessary  for  the  examination  thereof,  and 
the  ascertainment  of  the  nature  of  the  ground, 
or  the  formation,  through  which  the  same 
are  run;  that,  if  these  matters  can  be  deter- 
mined without  the  removal  or  opening  of  any 
of  the  timbering,  or  by  digging  in  the  bot- 
tom thereof,  then  it  shall  be  done  accord- 
ingly. And  it  is  further  ordered  that,  for 
the  purpose  of  doing  the  foregoing  work  and 
inspection,  the  defendants,  and  all  persons 
employed  by  them,  have  a  right  of  way 
through  any  openings,  levels,  and  cross-cuts 
made  by  the  Blue  Bird  Company  within  the 
lines  of  the  Little  Darling  claim.  *  *  • 
And  provided,  also,  that  the  work,  and  par- 
ticularly the  inspection,  shall  be  done  in  such 
a  manner  as  not  to  endanger  any  of  the  pres- 
ent workings  or  openings;  and  that  said  con- 
nection between  levels  4  and  5,  and  the  cross- 
cut south  from  the  Blue  Bird  shaft,  shall  be 
left  or  replaceil  in  the  same  condition  tliat  the 
same  now  are  or  may  be  at  the  time  immedi- 
ately prior  to  the  inspection;  and  it  is  fur- 
ther provided  that  any  and  all  work  done  by 
the  defendants  by  virtue  hereof  must  be  done 


in  good  workman-like  and  mine  fasliion-,  and 
timbered  in  best  mining  fashion;  and  that 
these  defendants,  or  such  thereof  as  shall 
cause  said  work  to  be  done,  shall  be  in  no 
manner  relieved  from  liabilityfor  the  doing 
of  said  work,  or  the  manner  in  which  it  is 
done,  by  this  order,  but  that  the  same  liabil- 
ity shall  attach  to  them  on  account  of  such 
work  as  would  attach  if  done  without  this 
order,  in  case  the  ground  or  veins  in  which 
the  same  may  be  done  be  found  or  deter- 
mined to  belong  to  the  plaintiff;  and  it  is 
also  further  provided  that,  in  order  to  pre- 
vent any  collision  or  interference  between 
cars  or  other  instruments  of  transportation 
of  the  ores  or  dihris,  that  the  defendants 
shall  furnish,  at  their  own  expense,  ail  nec- 
essary signalmen  to  warn  the  men  employed 
by  either  party  of  the  approach  of  cars,  etc. ; 
and  the  court  reserves  jurisdiction  of  the  mat- 
ter of  this  order  for  the  purpose  of  seeing  that 
it  is  carried  out  according  to  its  spirit,  and 
in  proper  manner:  and  provided,  further, 
that  nothing  in  this  order  con lained  shall  au- 
thorize the  defendants,  or  any  of  them,  to 
go  outside  of  the  boundaries  of  their  own 
claims." 

The  respondents  moved  to  dismiss  this  ap- 
peal for  the  following  reasons,  to-wit:  "(1) 
That  this  court  has  no  jurisdiction  of  the  ap- 
peal or  case;  (2)  That  the  order  sought  to  be 
apiwaled  from  is  not  appealable;  (3)  that  no 
exception  was  taken,  or  appeare  to  have  been 
taken,  to  said  order,  and  that  there  is  no  bill 
of  exceptions  thereto  in  the  record,  and  that 
none  was  taken  or  filed,  or  appears  to  have 
been  taken  or  filed."  The  notice  of  appeal 
states  that  the  plaintiff  appeals  "from  the 
order  made  and  entered  in  the  above-entitled 
cause,  *  ♦  *  whereby  said  judge,  upon 
the  application  of  the  defendants,  modified 
the  injunction  granted  in  this  case  against 
the  defendants,  and  permitted  defendants  to 
prosecute  certain  work  in  the  workings  of 
plaintiff,  and  from  the  whole  and  every  part 
of  said  order. " 

The  Code  of  Civil  Procedure  provides  that 
"an  appeal  may  be  taken  •  *  •  to  grant 
or  dissolve  an  injunction,"  (section  421,) 
and  "from  an  order  granting  or  dissolving  an 
injunction,"  (section  444.)  The  order  of  in- 
junction, obtained  by  the  appellant,  restrained 
Murray  et  al.  from  working  upon  the  prop- 
erty, which  it  described  as  the  "Blue  Bird 
lode  mining  claim."  The  court,  in  making 
the  order  under  examination,  modified,  and 
thereby  partially  dissolved,  the  originial  in- 
junction, by  authorizing  work  within  cer- 
tain restrictions  to  be  done.  In  Hunt  v. 
Steese,  75  Cal.  626, 17  Pac.  Rep.  920, .the court 
says:  "Motions  for  injunction  are  regularly 
heard  upon  complaint,  answer,  and  affidavits, 
and  no  bill  of  exceptions  is  necessary,  unless 
it  be  to  identify  the  papers  used  on  the  hear- 
ing. The  appeal  is  heard  upon  the  papers 
used  on  the  hearing  in  the  court  below." 
These  provisions  of  the  Code  of  Civil  Pro- 
cedure of  this  stiite  are  similar  to  those  of  the 
Code  of  California,  and  we  have  adhered  to 
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the  same  rule.  Mining  Co.  v.  Weinstein,  7 
Mont.  346,  17  Pno.  Rep.  108;  Vauglin  v. 
Dawes,  7  Mont.  360,  17  Pac.  Rep.  114.  The 
necessary  papers  have  been  properly  certified, 
and  the  motion  to  dismiss  tlie  appeid  must  be 
•overruled.  See,  also,  Hefflon  v.  Bowers,  72 
Cal.  270,  13  Pac.  Rep.  690.  Tlie  contention 
of  the  appellant  is  that  the  court  had  no  au- 
thority to  make  the  order;  that  it  is  unprec- 
«dented,  and  deprives  the  Blue  Bird  Mining 
Oompany,  Limited,  of  the  possession  of  its 
property  without  due  process  of  law.  The 
<M>UDsel  for  the  appellant  in  their  brief  say: 
"The  plaintiff  is  within  the  limits  of  the  de- 
fendants' ground.  That  is  not  disputed,  but 
it  claims  it  has  a  right  there;  that  where  it 
has  worked,  it  has  a  right  to  be;  and,  as 
«  necessary  consequence,  that  the  defendants 
have  no  right  to  be."  How  does  this  con- 
«ession  affect  the  relation  of  the  parties?  In 
€heesmau  v.  Shreve,  37  Fed.  Rep.  36,  Mr. 
Justice  Brewkb  says:  "These  defendants 
are  entering  beneath  the  surface,  within  the 
side  lines  of  ground  patented  to  complain- 
ants, and  seeking  to  mine  and  tnke  ore  there- 
from. Prima  facie  they  are  trespassers. 
They  justify  tliis  entrance  under  authority  of 
the  laws  of  the  United  States,  and  especially 
section  2322  of  tlie  Revised  Stututes,  which 
give  to  the  owner  of  a  vein,  lode,  or  ledge, 
the  top  or  apex  of  which  lies  within  the  sur- 
face lines  of  his  own  location,  the  right  to 
follow  that  vein  downward,  outside  of  the 
side  lines  of  his  location,  and  into  territory 
whose  surface  belongs  to  another.  •  *  « 
As  the  defendants  are  entering  within  the 
side  lines  of  complainant's  property,  prima 
facie  they  are  trespassers;  and  where  ttie  af- 
fidavits, upon  an  application  for  a  prelimin- 
ary injunction,  are  conflicting,  the  rule  is  to 
preserve  the  possession  as  against  such  prima 
facie  trespassers  by  a  preliminary  injunc- 
tion, leaving  the  question  of  title  to  the  prop- 
«rty  to  be  established  by  a  suit  at  law. " 

The  granting  or  refusal  of  an  injunction 
is  a  matter  of  discretion  in  the  court  below, 
and  this  rule  was  recognized  at  an  early  per- 
iod in  the  courts  of  Montana.  Kelson  v. 
O'Neal,  1  Mont.  284;  Atchison  v.  Peterson, 
Id.  570;  Hicks  v.  Michael,  15  Cal.  107 ;  Hicks 
V.  Compton,  18  Cal.  206 ;  De  Godey  v.  Godey, 
39  Cal.  167;  Rogers  v.  Tennant,  46  Cal.  186; 
Killer  v.  Collins,  63  Cal.  238.  The  question 
to  be  decided  is  whether  there  has  been  an 
abuse  of  judicial  discretion.  In  Milling  Co. 
V.  Montana  Co.,  ante,  510,  this  court  re- 
viewed the  Endlish  and  American  authori- 
ties upon  the  right  of  parties  interested  in 
mines  to  have  an  inspection  and  survey  un- 
der the  laws  of  the  state.  We  arrived  at  the 
conclusion  that  the  source  of  these  statutory 
provisions  was  the  chancery  practice  of  Eng- 
land, and,  avoiding  repetition,  we  will  say 
that  most  of  the  cases  cited  in  the  opinion 
relate  to  orders  which  were  made  by  virtue 
of  equitable  jurisdiction.  Under  the  consti- 
tution, "the  district  courts  shall  have  origi- 
nal jurisdiction  in  all  cases  at  law  and  in  equi- 
ty, including  all  cases   which  involve  the 


title  or  right  of  possession  of  real  pro|)erty. 
*  *  *"  Articles,  §  11.  Independent  of 
the  statute  upon  the  subject,  we  think  that 
the  court  below,  by  virtue  of  its  equity  pow- 
ers, could  authorize  the  inspection  and  sur- 
vey of  the  premises  in  controversy  upon  the 
motion  of  any  party  to  the  action.  It  was 
also  maintained,  in  Milling  Co.  v.  Montana 
Co.,  ante,  510,  that  the  object  of  these  proceed- 
ings was  to  obtain  the  best  evidence  for  the 
trial,  and  that  no  constitutional  rights  of  the 
owner  of  the  property  to  be  viewed  Itad  been 
infringed,  although  there  would  be  an  inter- 
ference with  its  possession.  The  appellant 
admits  that  it  is  willing  that  the  respondents 
shall  have  all  the  privileges  essential  to  an 
inspection  and  survey  of  its  vein  and  works, 
but  denies  the  power  of  the  court  to  allow 
any  work  to  be  done  thereon.  The  books 
seem  to  be  destitute  of  precedents.  The  court 
is  preserving  the  property  pending  the  litiga- 
tion, and  the  sole  purpose  of  the  order  permit- 
ting any  development  by  the  respondents  is 
to  ascertain  the  facts,  if  possible.  Tbeappel- 
lant,  according  to  Cheesman  v.  Shreve.  supra, 
is  prima  facie  a  trespasser,  and  therefore 
the  respondents  are  prima  facie  in  the  right- 
ful occupancy  of  the  levels,  shafts,  winzes, 
and  cross-cuts,  which  are  described.  The 
respondents  submit  with  their  brief  certified 
copies  of  Ave  oMers,  which  have  been  made 
in  controversies  relating  to  lode  mining  claims 
by  the  circuit  court  of  the  United  States  for 
the  district  of  Colorado.  They  contain  all 
the  features  of  which  the  appellant  oom- 
plains  as  obnoxious.  Viewing  the  order  as 
the  best  means  of  discovering  the  truth,  and 
having  the  practical  effect  of  an  inspection 
and  survey,  and  considering  the  actual  con- 
dition of  the  property,  we  are  unable  to  hold 
that  the  court  below  abused  its  discretion.  It 
is  therefore  adjudged  that  the  order  be  af- 
firmed,  with  costs. 

Habwood  and  Be  Witt,  JJ..  concur. 


(X  CaL  Cnrap.  ISC) 
Harmon  v.  San  Francisoo  ft  S.  B.  B.  Co. 
(No.  12,017.) 

(Supreme  Court  of  Califomia.    Hay  3, 1880.) 

UscHAyic's  laxs—Vuxsa  Claim— Scfficisxct. 

1.  A  claim  of  lien  filed  b7  a  material-nuui 
against  a  railway  company  for  materials  furoisbed 
a  contractor  and  his  assignee,  who  assumed  all 
liabilities,  although  it  omits  to  show  the  propor- 
tion of  materials  furnished  to  each,  is  somcient, 
under  Code  Civil  Froc.  Cal.  $  11S7,  requiring  that 
the  claim  state  the  name  of  the  person  to  whom 
the  materials  were  furnished.  Dlslingaishing 
Hardvrare  Co.  v.  Railroad  Co.,  83  Pac  Repu  400. 

2.  The  fact  that  a  claim  of  lien  filed  by  a  mate- 
rial-man Includes  more  than  is  due  him,  if  the  er- 
ror is  without  fraud,  will  not  defeat  kis  right  to 
recover. 

In  bank.  Appeal  from  superior  ooart, 
Marin  county;  £.  B.  Mahon,  Judge. 

On  rehearing.  For  former  report,  see  22 
Pac.  Rep.  407. 

/.  H.  Boalt,  H.  A..  Poteell,  and  Hepburn 
WUkins,  for  appellant.    HatUon  (S  Lippttl, 
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O.  P.  Evans,  and  Lloyd  <£   Wood,  for  re- 
spondent. 

Patebson,  J.  This  cause  was  beard  in 
department  1,  and  the  judgment  and  order 
were  alflrmed  October  4,  1889,  on  the  au- 
thority of  Hardware  Co.  v.  Railroad  Co., 
22  Pac.  Rep.  406,  ( Sled  on  that  day . )  By  con- 
sent of  counsel  for  the  respective  parties  the 
court  below,  before  the  trial  of  either  cause, 
made  an  order  that  the  two  actions  be  con- 
solidateil.  When  the  cases  were  considered 
by  this  court  it  was  assumed  that  the  record 
in  this  case  was  substantially  the  same  as  the 
record  in  No.  12,080;  but  our  attention  was 
called  to  the  fact  in  the  petition  for  a  hearing 
before  the  court  in  banlc,  and  at  the  argu- 
ment, that  this  assumption  was  not  correct. 
The  record  in  this  case  differs  from  the  other 
in  two  material  respects:  In  this  case  the 
evidence  shows  that  "the  work  on  tlie  con- 
tract was  completed  on  June 2, 1884."  There 
is  nothing  in  this  record  to  the  contrary,  and 
we  cannot,  as  claimed  by  respondent,  look 
at  any  evidence  in  the  other  record  to  ex- 
plain or  contradict  this  testimony.  Second, 
The  description  of  the  materials  furnished  in 
the  other  case  was  "nails,  spikes,  iron,  steel, 
picks,  shovels,  and  other  like  matcirial." 
In  this  case  the  materials  furnished  are  de- 
scribed as  "lumber,  timber,  and  logging,  ami 
other  like  material."  The  first  description 
l^iven  above  was  held  not  good  because  too 
indefinite  and  uncertain,  paxt  of  the  mate- 
rials described  being  property  for  which  no 
lien  could  be  maintained.  The  case  of  Ma- 
lone  V.  Big  Flat  Min.  Co.,  76  Cal.  578.  18 
Pac.  Rep.  772,  was  relied  on  as  authority 
for  the  contention  that,  although  the  claim 
of  lien  was  in  part  for  articles  not  the 
subject  of  lien,  the  court  should  permit  the 
party  by  proof  to  make  the  necessary  segre- 
gration,  throw  out  the  value  of  such  articles, 
and  declare  a  lien  for  the  balance.  In  that 
case  there  were  as  many  claims  as  there  are 
letters  in  the  alphabet,  (Exhibits  A  to  Z, 
"Vol.  XLV.  1888,  Supreme  Court  Records, 
pp.  38-120,)  all  of  which  were  assigned  to 
the  plaintiff;  and,  of  course,  the  fact  that 
one  of  them  was  for  materials  not  the  subject 
of  lien  did  not  prevent  a  recovery  of  the  olh- 
«rs,  which  were  good. 

Respondent  claims  that  the  claim  Sled  by 
plaintiff,  and  upon  which  this  action  is  based, 
must  have  included  material  for  which  no 
lien  could  be  maintained,  because  the  plain- 
tiff testified  that  of  the  lumber  he  furnished 
"there  was  used  81,159.13  worth  in  the  build- 
ing of  temporary  bouses,"  and  $577  paid  on 
the  lumber  fur  freight  and  cartage.  It  does 
not  clearly  appear  whether  there  was  extra 
material  included  in  the  claim  of  lien,  or  an 
erroneous  statement  as  to  the  value;  and,  as 
the  claim  filed  contained  no  articles  except 
such  as  are  the  subject  of  lien,  we  cannot 
say  that  a  lien  for  so  much  lumber,  etc.,  as 
was  actually  used  in  the  construction  of  the 
road,  should  be  defeated  by  reason  of  this 
testimony.  As  was  said  in  the  former  opin- 
v.23p.no.l6— 65 


ion,  the  bare  fact  that  he  had  filed  his  lien 
for  too  much  lumber,  or  set  too  high  a  price 
on  it,  would  not,  in  the  absence  of  fraud,  de- 
feat his  right  to  recover. 

In  Hardware  Co,  v.  Railroad  Co.,  the  de- 
partment held  that  the  failure  to  designate 
what  portion  of  the  materials  were  furnished 
to  each  of  the  contractors  was  fatal  to  the 
lien.  Whatever  may  be  the  rale  in  ordinary 
cases  where  the  material-man  furnishes  ma- 
terials to  several  independent  contractors,  we 
do  not  think  it  was  necessary  for  the  plain- 
tiff to  segregate  the  amounts  in  the  claim 
which  he  filed.  Hawley  was  the  only  person 
with  whom  the  company  had  to  settle.  The 
latter  was  liable  only  for  the  balance  of  the 
contract  price  held  by  it.  It  was  in  no  way 
interested  in  the  question  how  much  bad 
been  furnished  McDonnld  before  the  assign- 
ment. Hawley  bad  simply  stepped  into  Mc- 
Donald's shoes,  with  the  knowledge  and  con- 
sent of  the  company,  and  had  assumed  all 
liabilities.  There  was  but  one  contract  on 
the  part  of  the  defendant.  On  final  settle- 
ment, McDonald  was  entitled  to  nothing,  and 
we  are  unable  to  see  how  the  company  could 
be  prejudiced  by  the  failure  to  designate  the 
amount  furnished  to  each.  No  question  of 
priority  is  Involved  herein.  Where  a  statute 
required  a  claimant  to  state  from  whom  the 
debt  was  due,  it  was  held  that  a  mistake  in 
the  name  of  the  contractor  would  not  defeat 
the  lien  if  it  appeared  that  the  owner  was 
not  harmed  by  the  error.  Putnam  v.  Ross, 
46  Mo.  337.  In  the  case  at  bar  the  proof 
does  segregate  the  amounts  furnished  to 
Hawley  from  that  which  was  furnished  to 
McDonald,  so  that  no  injury  could  possibly 
occur.  In  the  Gordon  Case  this  was  not 
done.  In  view  of  the  facts  stated,  we  think 
that  the  court  ought  not  to  have  rejected  the 
notice  of  lien.  We  have  examined  other 
points  made  by  respondent,  but  we  do  not 
think  the  objections  raised  are  well  taken. 
If  the  facts  shown  by  the  evidence  of  the 
plaintiff  are  true,  he  is  entitled  to  have  his 
lien  declared  good,  at  least,  to  an  amount  not 
exceeding  the  amount  of  the  contract  price 
in  the  hands  of  the  company  at  the  time  the 
notice  of  lien  was  filed.  Judgment  and  or- 
der reversed,  and  cause  remanded  for  a  new 
trial. 

We  concur:  Beatty,  C.  J. ;  Sharpstein, 
J. ;  Fox,  J. ;  McFabland,  J. ;  Thornton,  J. 


GOBDON    HABDWtl.KB    Co.  V.   SA.It    FRANCiaCO  &  S. 

R.  R.  Ca    (No.  12,030.) 
(Supreme  Court  of  Callfomla.    May  8, 1890.) 

Id  bank.  Appeal  from  superior  court,  Maria 
county ;  E.  B.  Mabox,  Judge. 

On  rehearing.  For  former  report,  see  22  Pa& 
Rep.  408. 

Hepburn  Wilkina,  for  appellant.  E.  S.  Idp- 
put,  O.  P.  JivaTis,  and  LUryd  A  Wood,  for  re- 
spondents. 

Patesson,  J.  The  judgment  and  order  were  af- 
firmed in  Department  1,  aud  the  reasons  therefor 
given  in  an  opinion  filed  on  October  1, 18S9.    Wa 
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are  satisfied  that  the  conclusion  there  reached  was 
correct,  but  have  taken  occasion  in  Harmon  y. 
Railroad  C5o.,ante,  1034,  (this  day  filed,)  to  explain 
and  limit  one  or  two  of  the  points  therein  decided. 
The  judgment  and  order  are  affirmed. 

We  concur :    Beattt,  C.  J. ;  Sharpsteis,  J. ;  Mo- 
Kabland,  J. ;  Pox,  J. ;  Thorston,  J. 


(84  Cal.  27) 

Lyons  v.  Hoaoh  et  al.    (No.  12,021.) 
(Sujwenu!  Court  of  California.    May  8,  1890.) 
Judgment — Settino  Aside  Defatjlt — Appbar- 

AKCE. 

A  default  judgment  against  an  administrator 
win  not  be  set  aside  because  the  summons  and  de- 
fault name  him  as  executor,  where  the  judgment 
recites  that  defendant  appeared  by  attorney,  as 
such  appearance,  under  Code  Civil  Proc.  Cal.  i 
416,  is  equivaleut  to  personal  service,  and  such  re- 
cital will  be  presumed  correct,  in  the  absence  of  a 
showing  to  the  contrary  in  the  record. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  Ban  Francisco;  F.  W.  Law- 
I.ER,  Judge. 

Matt  I,  Sidlioan  and  R.  Percy  Wright, 
for  appellant    J.  O.  Bates,  for  respondent. 

McFakland,  J.  After  argument  in  bank, 
we  are  satisfied  that  tlie  judgment  should  be 
affirmed.  Tlie  action  is  for  tlie  enforcement 
of  a  street  assessment.  Patrick  Cunningham 
in  his  individual  capacity,  and  also  Patrick 
Cunningham  as  a  representative  of  the  estate 
of  May  Cunningham,  deceased,  were  made 
parties  defendant.  The  complaint  charges 
Cunningliam  as  "administrator"  of  the  es- 
tate, and  the  summons  is  directed  to  him  as 
"executor."  The  afBdavitof  service  of  sum- 
mons shows  that  he  was  served  as  adminis- 
trator. A  default  was  entered  against  him 
as  "executor."  Afterwards,  Roach  succeeded 
Cunningham  as  administrator,  and  was  sub- 
stituted as  defendant;  and  he  appeals  from 
the  judgment  in  favor  of  plaintiff.  His  main 
point  is  that  the  judgment  against  Cunning- 
ham as  representative  of  the  estate  is  void, 
because  the  summons  and  default  name  him 
as  executor,  while  tlie  complaint  and  judg- 
ment are  against  him  as  administrator.  If 
we  were  compelled  to  decide  this  extremely 
technical  point.  We  would  be  inclined  to  hold 
that  the  estate  was  substantially  and  fairly 
brouglit  into  court  through  its  legal  repre- 
sentative, and  that  the  mistake  or  inadvert- 
ence by  which  he  was  callod  in  some  of  the 
papers  "executor, "  and  in  others  "administra- 
tor, "  was  nut  fatal  to  the  default.  But  it  is 
not  necessary  to  determine  tliis  poi  nt,  because 
the  judgment  recites  that  the  defendants, 
"after  service  of  summons,  regularly  appeared 
in  said  action  by  Robert  Ash,  Esq.,  an  at- 
torney of  the  court,  who  also  was  present  ou 
the  trial  thereof."  This  appearance  was 
equivalent  to  personal  service  of  summons 
and  complaint.  Code  Civil  Proc.  §  416;  Ghi- 
radelli  v.  Greene,  56  Cal.  629.  The  Code 
does  not  require  such  appearance  to  be  made 
part  of  the  judgment  roll;  and,  as  appellant 
appeals  upon  the  judgment  roll  alone,  which 
shows  nothing  contradictory  of,  or  inconsist- 
ent with,  said  recital,  it  must  be  taken  as  at 


least  prima  facie  true.  All  presumptions 
not  contradicted  by  or  inconsistent  with  the 
record  are  in  favor  of  the  correctness  of  the 
judgment.  Parker  v.  Altschul,  60  Cal.  3S0. 
The  doctrine  of  Lick  v.  Stockdale,  18  Cal.  219. 
Alderson  v.  Bell,  9  Cal.  315,  and  kindred 
cases,  have  been  modified  only  with  respect 
to  those  matters  which  are  required  to  be 
shown  in  some  part  of  the  record  other  than 
the  judgment  itaelf.  The  cases  cited  by  ap- 
pellant are  mostly  cases  where  the  recitals 
were  of  matters  required  to  appear  elsewhere 
in  the  roll,  or  which  were  inconsistent  with 
matters  which  did  thus  elsewhere  appear; 
and  the  main  difference  between  collateral 
and  direct  attacks  is  that  in  the  former  the 
record  alone  can  be  inspected,  and  is  conclu- 
sively presumed  to  be  correct,  while  on  direct 
attack  the  true  facts  may  be  shown,  and  thus 
the  judgment  itself,  on  appeal,  may  be  re- 
versed or  modified.  See  Freem.  Judgm.  §§ 
124-134,  and  cases  there  cited.  But  in  the 
case  at  bar  the  appellant  showed  nothing,  and 
offered  to  show  nothing.  He  comes  here  on 
the  judgment  roll  alone,  and  merely  contends 
that  the  judgment  roll,  apart  from  the  judg- 
ment itself,  does  not  affirmatively  show  that 
appellant  appeared  by  attorney.  He  does  not 
attempt  to  show  that  the  recital  of  appear- 
ance is  not  true.  But,  as  before  stated,  the 
Code  does  not  require  the  fact  of  appearance 
to  be  shown  by  the  roll. 

Respondent  offered  to  amend  the  record  by 
attaching  to  it  a  certified  copy  of  a  form^ 
written  appearance  for  Cunningham  as  ad- 
ministrator of  the  estate,  llled  in  the  court 
below.  But,  in  the  first  place,  such  docu- 
ment, not  being  part  of  the  judgment  roll, 
could  not  be  part  of  the  record  here;  and,  in 
the  second  place,  under  the  views  above  ex- 
pressed, it  would  not  be  necessary. 

The  printed  record  contains  a  statement, 
in  piirenthesis,  made  by  some  one,  that  the 
complaint  whs  amended  by  changing  "execu- 
tor" to  "administrator;"  but  this  statement 
is  no  part  of  the  judgment  roll  or  of  the  record 
in  this  case,  and  cannot  be  considered.  It 
would  make  no  difference,  however,  as  the 
apppearance  by  attorney  was  afterwards. 
And  this  answers  appellant's  second  point, 
as  to  the  service  of  amended  complaint. 

We  think  that  the  averments  of  the  com- 
plaint were  sufficient,  particularly  in  the  ab- 
sence of  a  demurrer.    .Judgment  affirmed. 

We  concur:  Thornton,  J. ;  Shaupstein, 
J.;  Fox,  J.;  Patbiison,  J. 


(84  Cal.  a) 

Davidson  «.  Ellmaker.    (No.  12,068.) 
{Supreme  Court  of  California.    May  3, 1890.) 

Onlawfui,  DsTAraER— Estoppel  to  dest  Laxd- 
i-ord's  Title. 
1.  In  unlawful  detainer,  defendant  claimed  the 
premises  as  legatee  of  her  husband,  though  she 
admitted  having  signed  a  lease  from  plaintifTs 
gnintor,  but  denied  that  she  overtoolc  or  hired  the 
property  under  it.  The  cou  rt  found  that  she  signed 
the  lease,  but  failed  to  find  whether  it  was  exe- 
cuted and  delivered.  Held,  that  such  finding  was 
error,  as  not  covering  the  material  issues. 
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2.  Defendant,  wbo  at  the  time  of  the  execution 
of  the  lease  was  In  possession  of  the  premises  un- 
der claim  of  title,  is  not  estopped  from  disputing 
plaintiffs  title  derived  fi-om  the  lessor. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  T.  H. 
Bbabdbn,  Jndge. 

W.  T.  Baggett,  for  appellant.  E.  J.  *  J. 
H.  Moore,  for  respondent. 

Paterson,  J.  This  is  an  action  of  unlaw- 
ful detainer.  The  plaintiff  alleged  that  the 
defendant,  on  August  11,  1880,  took  and 
hired  from  plaintiff's  grantor  the  premises 
described  in  tlie  complaint  at  the  montlily 
rental  of  one  dollar  per  month,  payable  in 
advance.  Defendant  admitted  that  she  had 
signed  the  lease  set  ont  in  the  complaint,  but 
denied  that  she  took  or  hired  the  property 
thereunder,  or  at  all,  from  plaintiff,  and  al- 
leged tliat  while  in-  possession,  on  said  Au- 
gust 11,  1880,  she  WHS  induced  by  plaintiff's 
grantor  to  sign  the  alleged  lease  by  fiUse  and 
fraudulent  representations,  tjbe  also  alleged 
that  neither  the  plaintiff  nor  the  savings  and 
loan  society,  undbr  wliich  he  claimed,  was 
the  owner,  or  entitled  to  the  possession,  of 
the  property,  and  averred  that  she,  as  sole 
legatee  of  her  deceased  husband,  was  the 
owner  thereof.  The  appeal  is  from  the  judg- 
ment, and  on  the  judgment  roll  only.  The 
findings  do  not  cover  the  material  issues. 

1.  There  is  no  Unding  on  the  issue  as  to 
whether  the  savings  and  loan  society,  plain- 
tiff's grantor,  leased  the  premises  to  the  de- 
fendant. The  court  found  that  the  defend- 
ant signed  the  agreement  set  forth  in  the 
complaint,  but  did  not  find  whether  the  agree- 
ment was  ever  delivered.  The  relation  of 
landlord  and  tenant  cannot  be  predicated  on 
the  production  of  the  lease  signed  without 
evidence  of  a  delivery.  Caldwell  v.  Center, 
30  Cal.  544.  The  court  found  that  "defend- 
ant Ellmaker  never  in  any  manner  acknowl- 
edged the  delivery,  force,  or  effect  of  said 
tenant's  agreement,  except  to  execute  the 
same."  It  is  apparent  from  other  findings 
that  the  court  here  used  the  word  "execute" 
in  the  sense  that  it  had  before  used  the  word 
"sign." 

2.  The  court  found  tliat,  at  the  time  the 
agreement  was  signed,  defendant  was  in  pos- 
session of  the  premises,  claiming  title  there- 
to. Slie  Wiis  not  estopped,  therefore,  even  If 
the  lease  was  executed  and  delivered,  from 
disputing  the  title  of  the  plaintiff.  Feral  ta 
V.  Ginocliio,  47  Cal.  460.  VVe  are  not  advised 
by  the  findings  whether  she  offered  any  evi. 
dence  in  support  of  her  allegation  of  owner- 
ship.   There  is  no  finding  on  that  issue. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  tlie  court  below  to  find  on 
all  the  issues  upon  the  evidence  taken  at  the 
trial,  and  such  other  evidence  as  may  be  ad- 
duced, and  thereupon  render  judgment. 

We  concur .  Beattt,  C.  J. ;  McF abland, 
J.;  Shabpstein,  J. ;  Thobnton,  J. ;  Fox,  J. 


1027 
(84  Cal.  1) 
Myebs  v.  DAUBENBISS  et  al.    (No.  12,252.) 
(■Supreme  Court  of  California.    May  3, 1890.) 
HiOBWATS — Limitations — Parties. 

1.  Under  Pol.  Code  Cal.  %  2=520,  providing  "a 
road  not  worked  or  used  as  a  highway  for  five 
years  ceases  to  be  a  highway  for  any  purpose  what- 
ever, "a  public  road  cannot  be  opened  over  a  man's 
land  14  years  after  ludgment  rendered  in  the  dis- 
trict court,  establishing  it  as  a  highway  over  his 
property. 

2.  In  a  suit  to  enjoin  the  opening  of  a  public 
road  through  plaintiff's  land,  the  county  supervis- 
ors may  be  properly  joined  as  co-defendants  with 
the  road  overseer,  under  Code  Civil  Proc.  Cal.  § 
879,  providing  that  any  person  may  be  made  a  de- 
fendant who  has  or  claims  an  interest  adverse  to 
plaintiff. 

Commissioners'  decision.  Appeal  from 
superior  court,  Santa  Cruz  county;  F.J.  Mc 
Cann,  Judge. 

\Vm.  T.  Jeter  and  Charles  B.  Younger,  for 
appellants.    Jultus  Lee,  for  respondent. 

Belcreb,  C.  C.  The  plaintiff  brought  this 
action  toobtain  an  injunction.restraining  the 
defendants  from  laying  out,  opening,  or  con- 
structing a  public  road  or  any  road  over, 
across,  or  upon  a  certain  described  tract  of 
land,  situate  in  Santa  Cruz  county,  or  from 
opening,  breaking,  or  tearing  down  the  in- 
ciosiire  about  the  said  tract  of  land,  or  in  any 
manner  entering  thereon  for  the  purpose  of 
making  such  road.  Tiie  court  below  granted 
the  relief  prayed  for,  and  the  defendants  ap- 
peal from  the  judgment,  and  from  an  order 
denying  them  a  new  trial. 

It  is  alleged  in  the  complaint  that,  on  the 
IStb  day  of  August,  1873,  an  action  for  the 
partition  of  the  rancho  San  Andreas  was 
pending  in  the  district  court  in  and  for  the 
county  of  Santa  Cruz,  wherein  Titus  Hale 
was  plaintiff,  and  Edward  Briody,  Francis 
Larkin,  and  others  were  defendnnts ;  that  on 
the  day  named  a  judgment  was  duly  given, 
made,  and  entered  in  the  action,  by  which  the 
tract  of  land  described  in  the  complaint  in 
tin's  action  was  allotted  and  set  apart  to  the 
said  lArkin  in  severalty;  that  under  and  by 
virtue  of  tliis  judgment  Larkin  entered  upon 
the  premises  so  set  apart  to  him,  claiming 
and  having  the  title  thereto,  and  thereafter, 
continuously,  up  to  6ctober  21,  1882,  had 
and  held  the  actual,  open,  notorious,  exclu- 
sive, and  adverse  possession  of  the  whole  of 
said  premises,  and  paid  all  taxes  levied  or  as- 
sessed thereon;  that-on  the  day  last  named 
Larkin  sold  and  conveyed  the  whole  of  said 
premises  to  this  plaintiff,  wbotliereupon,  un- 
der and  by  virtue  of  his  deed  of  conveyance, 
entered  upon  the  same,  and  has  ever  since 
had,  held,  and  claimed  the  actual,  exclusive, 
open,  notorious,  and  adverse  possession  there- 
of, and  has  paid  all  taxes  levied  or  assessed 
thereon;  and  that  there  is  not  and  never  was 
any  road  or  highway  across  the  said  premises 
or  any  part  thereof,  but  that  the  same  at  all 
times  named  have  been  inclosed  by  a  sub- 
stantial fence.  It  is  farther  alleged  that  in 
December,  1883,  and  again  in  January,  1887, 
the  defendant  Freshour,  who  was  the  road 


Digitized  by 


LiOogle 


102& 


PACIFIC  REPORTER,  Vol.  23. 


(Cal. 


overseer  of  the  district  in  which  the  plain- 
tiff's land  was  situate,  was  insolvent,  and 
was  "instigated  thereto  and  aided  and  abet- 
ted" by  the  other  defendants,  who  were  the 
supervisors  of  the  county,  broke  and  tore 
down  plaintiff's  inclosure,  and  entered  upon 
his  land,  dug  up  and  removed  the  soil, 
trampled  down  and  destroyed '  the  grass  and 
other  crops  growing  thereon,  and  cut  down 
and  removed  trees  standing  thereon,  withtlie 
avowed  intention  and  purpose  of  laying  out, 
opening,  and  constructing  a  public  road  over 
and  across  said  land;  that  the  acts  oC  defend- 
ants are  trespasses  which,  if  continued,  will 
do  great  and  iireparable  injury  to  the  plain- 
tiff, and  that  they  will  be  repeated  and  con- 
tinued, unless  restrained  by  the  court. 
The  defendants  demurred  to  the  complaint 
on  the  grounds:  (1)  That  there  was  a  mis- 
joinder of  parties  defendant;  and  (2)  that  the 
facts  stated  were  not  sutflcient  to  constitute 
a  cause  of  action.  The  demurrer  was  over- 
ruled, and  an  answer  filed.  The  answer  de- 
nies plaintiff's  ownership  of  the  land,  and 
most  of  the  other  allegations  of  the  com- 
plaint. It  then  sets  up  that,  by  the  judg- 
ment in  the  partition  suit  of  Briody  v.  Hale 
et  al.,  entered  on  the  18th  of  August,  1873, 
it  was,  among  other  things,  ordered,  ad- 
judged, and  decreed  that  there  be,  and  there- 
by was,  laid  out  and  established  over  and 
across  the  lands  allotted  to  Liirkin  a  public 
road,  which  was  known  and  called  the  "Lar- 
kin  Valley  Road,"  and  was  particularly  de- 
scribed, and  that  it  was  this  roail  whicli  de- 
fendants were  trying,  and  ha'l  a  right,  to 
open.  At  the  trial  the  plaintiff  offered  and 
read  in  evidence  the  judgment  roll  in  the  case 
of  Briody  v.  Uale  et  al.,  and  thereupon  the 
parties  stipulated  as  follows:  "This  action 
is  hereby  submitted  to  this  court  for  its  de- 
cision and  judgment  upon  the  following 
question  of  law,  viz.  -.  Does  the  said  judg- 
ment in  said  action  of  Briody  v.  Hale  et 
al.  of  itself  establish  or  declare  a  public 
road  or  highway  over  or  across  the  lands 
described  in  the  complaint  herein,  called 
in  said  judgment  the  "Larkin  Valley  Road," 
(it  being  conceded  that  the  said  Larkin 
Valley  road  named  in  said  judgment  passes 
over  the  lands  described  In  said  complaint 
herein,  so  far  as  said  judgment  can  establish 
a  road,)  so  as  to  justify  the  defendants  herein, 
acting  in  theirolficialcapacity  of  supervisors, 
or  ro^  overseer,  or  otlierwise.  in  now  enter- 
ing upon  said  lands,  and  opening,  laying  out, 
working,  or  using  a  public  road  over  or  across 
the  same,  along  the  route  set  out  and  de- 
scribed in  said  judgment,  defendants  not  hav- 
ing entered  upon  any  other  portion  of  said 
lands?  If  the  court  shall  decide  that  said 
defendants  are  not  justified  in  so  doing,  then 
plaintiff  is  entitled  to  ajudgment  as  prayed  for 
in  his  complaint,  but  without  damages;  if 
defendants  are  so  justified,  then  they  are  en- 
titled to  a  judgment  that  plaintiff  take  noth- 
ing by  said  action,  but  that  they  recover  their 
costs  herein,  and  that  said  road  be  adjudged 
a  public  road  in  accordance  with  the  prayer  ' 


of  defendants'  answer."    The  case  was  then 
submitted  for  decision. 

1.  We  think  the  court  acted  rightly  in 
overruling  the  demurrer.  The  complaint 
stated  a  cause  of  action,  and,  if  its  averments 
were  true,  the  supervisors  were  joint  tres- 
passers with  the  road  overseer,  and  were 
properly  joined  with  him  as  defendants. 
Code  Civil  I'roo.  8  379;  Grigsbv  v.  Burtaett, 
31  Cal.  406. 

2.  The  stipulation  leaves  for  consideration 
only  one  other  question,  and  that  is,  did  the 
partition  judgment,  rendered  in  1873,  "of 
itself, "  and  unaided  by  any  other  fact,  author- 
ize the  defendants  in  December,  1886,  and 
January,  1887,  nearly  14  years  afterwards, 
to  break  the  plaintiff's  close,  and  enter  upon 
his  land  to  construct  the  road?  In  the  plead- 
ings in  the  case  referred  to  there  was  no  ref- 
erence to  roads,  and  no  prayer  tliat  any  por- 
tion of  the  property  be  set  apart  for  toad 
purposes;  and  at  that  time  the  statutes  gave 
the  district  courts  no  power  to  set  apart  or 
establish  roads  by  their  judgments  In  actions 
for  partition.  On  March  24, 1874,  this  power 
was  conferred,  for  the  .first  time,  by  an 
amendment  to  section  764  of  the  Code  of 
Civil  Procedure.  In  support  of  the  proposi- 
tion that  the  judgment  of  the  court,  setting 
apart  and  declaring  the  Larkin  Valley  r<M»d 
to  be  a  public  highway,  was  bin<lingand  con- 
clusive, and  not  subject  to  collateral  attack, 
counsel  for  appellants  cite  Carey  v.  Rae,  58 
Cal.  159.  But  that  case  does  not  sustain  their 
contention.  This'is  made  evident  by  an  ex- 
amination of  the  record  of  the  case,  which 
shows  that  the  judgment  of  partition  then 
under  review  was  entered  in  December, 
1876,  more  than  two  years  after  the  amend- 
ment above  referred  to  was  made.  Counsel 
also  cite  section  2618  of  the  Political  Code, 
which  declares  that  "in  all  counties  of  this 
state  public  highways  are  roads  *  •  « 
laid  out  or  erected  as  such  by  the  public. 
*  *  *  or  made  such  in  actions  for  the 
partition  of  real  property."  This  section, 
however,  cannot  aid  the  appellants,  for  the 
reason  that  the  last  clause  of  it,  on  which 
they  rely,  was  first  made  a  part  of  the  sec- 
tion by  an  amendment  adopted  in  1883.  The 
other  cases  cited  hold  only,  in  effect,  that, 
when  a  court  has  jurisdiction  of  the  parties 
and  of  the  subject-matter,  its  judgment, 
though  erroneous,  cannot  be  attacked  col- 
laterally. This  is  undoubtedly  true;  but  did 
the  court,  in  Briody  v.  Hale  et  ail.,  have 
jurisdiction  of  the  subject-matter,  of  laying 
out  and- establishing  highways y  The  power 
to  lay  out  roads  was  at  that  lime  given  by 
the  statutes  exclusively  to  the  boards  of  su- 
pervisora,  and  if  the  court  had  such  juris- 
diction how  did  it  obtain  it?  Suppose  the 
court  had  undertaken  by  its  judgment  to  set 
apart  for  the  use  of  the  public  a  portion  of 
the  land  as  a  public  park,  would  it  have  had 
jurisdiction  of  that  subject-matter,  and 
would  its  judgment  in  that  respect  have  been 
final  and  conclusive  as  against  any  collateral 
attack?    It  is  unnecessary  to  answer  these 
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questions,  for  if  it  be  conceded  that  the  court 
had  the  jurisdiction  which  it  attempted  to 
exercise,  still  we  think  the  judgment  in  this 
case  must  be  upheld.  When  the  judgment 
was  entered  in  1873,  and  continuously  there- 
after until  1883,  section  2620  of  the  Political 
Code — as  applicable  to  Santa  Cruz  county — 
provided  as  follows:  "A  road  not  worked  or 
used  for  the  period  of  Ave  years  ceases  .to  be 
a  liighway  for  any  purpose  whatever." 
Hitt.  Codes,  831;  St.  and  Amend.  Codes 
1883,  p.  5.  Now  if  the  judgment  had  the 
effect  "of  itself"  to  establish  the  Larkin  Val- 
ley road,  and  to  give  the  right  to  open  and 
use  it  as  a  public  highway,  it  had  all  the 
effect  wiiich  of  itself  it  could  havoi  at  the 
time  it  was  rendered.  But  as  the  road  so 
established  was  not  opened,  worked,  or  used 
for  nearly  14  years  afterwards,  and,  under 
section  2620,  supra,  had  ceased  to  be  a  high- 
way "for  any  purpose  whatever,"  it  is  clear 
that  the  judgment  of  itself  did  not  justify 
the  defendants  in  entering  upon  the  plaintiff's 
land,  and  doing  the  acts  complained  of.  We 
therefore  advise  that  the  judgment  and  order 
be  afflrmed. 

We  concur:    GiBSOK,  C;  Vanolikf,  C. 

F£R  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  alfirmed. 

I  concur  in  the  judgment:    Beattt,  C.  J. 


(84  Cal.  50) 

In  re  Acock.    (No.  20,620.) 

(Supreme  Court  of  CaHfomia.    May  8, 1890.) 

Contempt— ABtrsB  of  Process — AFFiDAvrrs. 

1.  Plaintiff  in  replevin  executed  the  proper 
undertaking,  and  had  the  sheriff  take  the  property. 
Defendants  then  executed  an  undertaking,  duly 
approved  by  the  court,  for  the  redelivery  of  the 
property.  Plaintiff  dismissed  his  action,  and,  by 
false  representations  to  sheriff's  watchman,  got 
possession  of  the  property,  and  disposed  of  it. 
Held,  plaintiff  was  guilty  of  contempt,  under  Code 
Civil  Proo.  CaL  j|  120fl,  providing  that  deceit  or 
abuse  of  process  by  a  party  to  an  action  is  con- 
tempt. 

'i.  Where,  in  a  contempt  proceeding,  defendant 
is  convicted  after  full  hearing,  the  judgment  is  not 
void  because  some  of  the  material  allegstions  in 
the  affidavits  upon  which  the  proceeding  is  based 
are  stated  on  information  and  belief. 

In  bank.     Habeas  corpus. 
Grove  L,  &  Albert  M.  Johnson,  for  peti- 
tioner.   A.  L.  Hart,  for  respondent. 

Patehson,  J.  The  petitioner  was  ad- 
judged guilty  of  contempt  by  the  superior 
court  of  Sacramento  county,  and  seeks  to  be 
dischiirged  from  custody,  by  this  proceeding, 
on  the  ground  that  the  commitment  ami  judg- 
ment are  void.  The  commitment  is  a  certi- 
fied copy  of  the  judgment.  The  recitals  in 
the  judgment  show  that  on  the  22(1  day  of 
August,  1889,  an  action  of  claim  and  deliv- 
ery was  commenced  by  the  petitioner,  against 
Salome  E.  Acock  and  Nellie  T.  Halsey,  for 
the  recovery  of  some  wheat  and  barley  then 
in  the  possession  of  one  VV.  K.  Lindsay  as 


the  agent  of  the  defendants  in  said  action ; 
that  a  proper  affidavit  and  undertaking  on 
claim  and  delivery  were  made  by  the  plaintiff 
in  said  action,  and  an  order  was  indorsed  up- 
on said  affidavit,  directed  to  the  sheriff,  re- 
quiring him  to  take  said  property  from  the 
possession  of  the  defendants;  that,  in  pursu- 
ance of  said  order,  said  property  was  taken 
by  the  sheriff  into  his  possession,  and  held  by 
him  until  the  4th  day  of  September,  1889; 
that,  on  August  30th,  seven  days  after  the 
service  of  the  summons  and  other  papers  in 
said  action  upon  defendant  Halsey,  the  de- 
fendants therein'  executed  and  delivered  to 
the  sheriff  an  undertaking,  which  was  after- 
wards approved  by  the  judge  of  said  superior 
court,  for  the  delivery  of  said  property  to  him; 
that  this  undertaking  was  approved,  after  a 
regular  justification  of  thesureties,  on  the  3d 
day  of  September,  1889,  and  was  caused  to 
be  filed  by  the  judge  on  that  day;  that  "there- 
upon said  Acock,  wrongfully,  and  for  the 
purposeof  preventing  the  return  of  said  prop- 
erty to  said  defendants,  did  procure  said  Ed 
Treganza,  the  keeper  of  said  property,  to  re- 
move the  same  from  the  land  of  one  W.  K. 
Lindsay,  where  the  same  had  been  seized  by 
the  sheriff,  and  was  being  kept,  onto  the 
land  of  said  Acock,  which  removal  was  with- 
out the  knowledge  or  consent  of  said  sheriff; 
that  immediately  after  the  removal  of  said 
property,  to-wit,  on  tlie4lh  day  of  September, 
1889,  the  attorneys  of  said  Acock,  at  his  in- 
stance and  in  his  presence,  and  with  the  in- 
tent and  purpose  on  the  part  of  said  Acock 
of  preventing  said  return  of  said  property, 
did  dismiss  said  action,  while  the  said  prop- 
erty was  in  the  hands  of  said  sheriff  as  afore- 
said, and  thereupon  the  said  Acock  did,  im- 
mediately after  said  dismissal,  and  on  the 
same  day,  go  to  the  place  where  said  proper- 
ty was  situated,  and,  while  the  same  was  still 
in  the  possession  and  under  the  control  of  the 
sheriff  of  said  county  of  Sacramento,  and  was 
by  him  held  as  an  officer  of  this  court,  and 
under  the  process  of  this  court,  did  then  and 
there  falsely  represent  to  said  keeper  that 
said  case  had  been  settled,  and  thereupon,  in 
disrespect  of  this  court  and  its  process,  the 
said  Acock  did  unlawfully  and  forcibly  take 
the  said  property  into  bis  possession,  without 
the  previous  consent  or  knowledge  of  the 
sheriff  of  said  county  of  Sacramento,  did  pro-  . 
vide  himself  with  wagons,  and  did  load  the 
said  property  so  held  by  the  said  sheriff  upon 
said  wagons,  and  did  haul  away,  sell,  and 
convert  the  same  to  his  own  use,  all  of  which 
was  done  without  the  knowledge  or  consent 
of  the  defendants  in  the  said  ttction,  and  with 
the  intent  to  evade  the  process  of  said  court, 
and  to  prevent  the  said  defendants  from  get- 
ting possession  of  said  property  from  said 
sheriff,  in  pursuance  of  their  said  bond  fur  a 
redelivery  thereof;  that  it  appears  to  the 
court,  from  the  evidence  in  said  cause,  and 
the  court  finds,  that  the  said  action  was  not 
commenced  or  prosecuted  in  good  faith,  but 
was  commenced  and  prosecuted  with  the  in- 
tent and  purpose  on  the  part  of  said  Acock 
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of  using  said  coart  and  its  process  in  an  im- 
proper effort  to  obtain  the  possession  of  said 
property  in  an  unlawful  manner,  witliout 
having  previously  tried  the  title  of  said  prop- 
erty, or  obtained  a  judgment  in  said  action." 
The  petitioner  claims  that  the  facts  stated  in 
the  judgment  are  not  supported  by  the  testi- 
mony talcen  at  the  hearing,  but  admits  tliat, 
under  tlie  decisions  of  tliis  court,  they  are 
conclusive  in  this  proceeding.  He  contends 
that  the  judgment  is  void  for  the  following 
reasons:  (1)  Material  allegations  of  the  aifi- 
davit^  are  made  upon  information  and  belief; 
(2)  the  facts  alleged  do  not  show  any  abuse 
of  the  process  of  the  court,  or  any  offense  for 
which  the  court  could  adjudge  him  guilty  of 
contempt. 

1.  Whatever  the  rule  may  be  with  respect 
to  the  rights  of  persons  held  for  examination 
under  an  attachment  Which  has  been  issued 
upon  an  affidavit  made  on  information  and 
belief  alone,  we  do  not  think  that,  after  a  full 
and  fair  hearing,  in  which  the  prisoner  has 
been  given  full  opportunity  to  present  his  de- 
fense to  the  charge  made  against  him,  a  judg- 
ment of  conviction  can  be  held  to  be  void  be- 
cause some  of  thp  charges  are  made  on  infor- 
mation and  belief.  It  would  be  impossible, 
in  many  cases  of  contempt  committed  out  of 
the  presence  of  the  court,  to  secure  the  appre- 
hension or  conviction  of  the  guilty  parties  if 
every  fact  essential  to  sustain  the  judgment 
were  required  to  be  stated  in  positive  terms. 
In  the  case  at  bar,  if  the  moving  parties  had 
been  required  to  state  positively,  upon  oath, 
that  the  petitioner  was  the  person  who  re- 
moved the  grain,  the  proceedings,  probably, 
could  not  have  been  instituted.  We  think,  at 
least,  that  after  judgment  the  point  made  is 
not  well  taken.  Ex  parte  Ah  Men,  77  Cal. 
198,  19  Pac.  Rep.  380;  Ex  parte  Kearney,  55 
Cal.  228. 

2.  A  great  many  reasons  are  assigned  for 
the  contention  that  the  facts  stated  constitute 
no  offense.  It  is  said  that  the  action  had  been 
dismissed,  and  no  contempt  could  l)e  com- 
mitted unless  the  litigation  was  pending;  that 
if  any  offense  was  committed  the  remedy  was 
by  criminal  action;  that  there  was  an  ade- 
quate remedy  by  action  at  law  on  the  under- 
taking; that  no  process  or  order  was  abused 
or  violated,  and  no  deceit  was  practiced;  that 
there  was  no  rescue  of  property  in  the  hands 
of  an  officer,  and  no  such  charge  was  made 
against  him  in  the  affidavits,  yet  the  court 
found  him  guilty  of  that  offense,  thus  going 
beyond  the  issues;  that  petitioner  was  entitled 
to  the  possession  of  the  property,  u  nder  sec- 
tion 514  of  the  Code  of  Civil  Procedure,  be- 
cause the  time  within  which  the  defendants 
could  give  a  counter-bond,  and  claim  the 
property,  had  expired  before  he  took  the  prop- 
erty from  the  keeper.  We  have  carefully 
considered  all  of  these  points,  and  are  unable 
to  agree  with  counsel  for  petitioner.  If  the 
facts  stated  are  true — and  they  cannot  be  as- 
sailed here  as  contrary  to  the  evidence — the 
acts  of  petitioner  were  contempts,  within 
the  meaning  of  section  1209  of  the  Code  of 


Civil  Procedure.  That  section  provides  that 
"the  following  acts  *  *  *  in  respect  to 
a  court  of  justice,  or  proceedings  therein,  are 
contempts  of  the  authority  of  the  court: 
*  *  *  (4)  Deceit  or  abuse  of  the  process 
or  proceedings  of  the  court  by  a  party  to  an 
action  or  special  proceeding;  *  *  *  (7) 
rescuing  any  person  or  property  in  the  custody 
of  an  officer  by  virtue  of  an  order  or  process 
of  such  court. "  See,  also.  Biggs  v.  Garrard, 
6  B.  Hon.  484;  King  v.  Barnes,  113  N.  Y. 
476,  21  X.  E.  Rep.  182.  And,  if  the  facta 
stated  are  (rue,  it  is  clear  that  the  petitioner 
could  not,  by  a  dismissal  of  the  action,  shield 
himself  from  the  legal  consequences  of  bis 
acts.  The  fact  that  the  petitioner  may  be 
prosecuted  in  criminal  and  civil  actions  does 
not  prevent  a  prosecutiDn  for  contempt.  A 
party  may  be  liable  civilly  and  criminally  for 
an  assault  upon  an  officer  in  open  court,  and 
at  the  same  time  may  be  punished  for  the  in- 
dignity laid  upon  the  court. 

We  think  the  findings  of  fact  are  within 
the  issues.  It  was  alleged  that  the  petition- 
er deceived  the  officer  of  the  court,  and  there- 
by unlawfully  converted  the  property  to  his 
own  use;  that  he  abused  the  process  of  the 
court,  and  used  the  same  for  a  purpose  whol- 
ly at  variance  with  the  purpose  for  which  it 
was  issued,  and  to  deprive  the  owners  of  it, 
and  appropriate  it  to  his  own  use;  that  the 
grain  was  removed  from  the  farm  of  Lindsay, 
with  the  consent  and  connivance  of  petition- 
er, and  for  the  purpose  of  placing  the  prop- 
erty in  a  position  which  would  enable  him,  by 
a  dismissal  of  the  action,  lo  unlawfully  take 
the  same,  and  deprive  the  defendant  thereof. 
The  summons  was  not  served  on  the  defend- 
ant S.  E.  Acock  until  August  26th,  aud  she 
made  a  demand,  and  gave  an  undertaking, 
for  the  return  of  the  property  on  August  30th. 
Each  one  of  the  defendants  was  entitled  to 
claim  the  redelivery  of  the  property  at  any 
time  within  five  days  after  service  of  notice 
upon  her.  Upon  the  givingof  the  undertak- 
ing within  the  five  days  after  service  upon 
defendant  Acock,  it  was  the  dutyof  the  sher- 
iff to  hold  the  property  until  the  sureties  jus- 
tified, and  upon  such  justification  to  turn  it 
over  to  her.  Sections  514,  515,  Code  Civil 
Froc.  It  is  found  that,  after  the  giving  of 
said  undertaking,  and  justification  by  the 
sureties,  the  petitioner,  knowingly,  and  for 
the  purpose  of  preventing  the  return  of  the 
property  to  the  defendants  in  the  action,  re- 
moved the  property  from  Lindsay's  ranch, 
and  dismissed  the  action. 

We  have  examined  the  cases  cited  by  coun- 
sel for  petitioner,  and  find  nothing  in  them 
which,  taken  in  connection  with  the  provis- 
ions of  our  Code,  cited  above,  support  the 
contentions  made  herein  against  the  validity 
of  the  judgment.  The  prayer  of  petitioner  is 
denied,  and  the  petitioner  is  remanded  into 
the  custody  of  the  sheriff  of  Sitcraoiento 
county. 

We  concur:  McFablakd,  J.;  Sharif- 
stein,  J.;  Fox,  J.;  Thornton,  J, 
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Kneebone  V.  Eneebome.    (No.  13,439.) 
(Supreme  Court  of  CaHfornia.    May  8, 1890.) 

COSTINUANCE  —  DiSCRETIOS  —  REPLEVIN  —JUDG- 
MENT. 

1.  The  refusal  of  a  continuance  on  plaintifTs 
application,  supported  by  affidavit  that  he  was  un- 
able, from  sickness,  to  attend,  and  that  another 
material  witness  could  not  attend  the  trial,  will 
not  be  disturbed  where  defendant  opposed  the  mo- 
tion, and  filed  affidavits  coDtroverting  plaintiffs 
statements,  as  such  action  is  in  the  discretion  of 
the  court,  and  will  not  be  reviewed  unless  its  abuse 
is  affirmatively  shown. 

2.  In  an  action  of  replevin  dismissed  for  want 
of  prose<3ution,  judgment  that  the  property  de- 
scribed in  plaintiff's  writ  be  returned  to  defend- 
ant is  not  error,  under  Code  Civil  Proo.  Cal.  §  6rt7, 
providing  that  in  replevin  the  judgment  shall  be 
in  the  alternative,  as  that  section  only  applies  to 
judgment  after  trial. 

Commissioners'  decision.  Depai-tment  2. 
Appeal  from  superior  court,  Yuba  county; 
Phii.  W.  KBTSiiK,  Judge. 

A.  J.  Ridge,  for  appellant.  C  A.  Webb, 
for  respondent. 

Belcher,  C.  C.  This  action  was  brouglit 
to  recover  the  possession  or  value  of  certain 
personal  property.  The  answer  denied  all 
the  allegations  of  the  complaint,  and  de- 
manded judgment  for  a  return  of  the  prop- 
erty. The  case  was  set  for  trial  on  the  29tb 
day  of  June,  1889,  and  on  that  day  the  plain- 
tiff appeared  by  attorney,  and  moved  tlie 
court  to  continue  the  case  for  two  weeks.  In 
support  of  the  motion  tlie  attorney  reiid  two 
affidavits  made  by  plaintiif  on  tlie  26th  of 
June.  In  one  of  the  affidavits  the  affiant 
stated  that  he  would  be  unable  to  attend  the 
trial  at  the  time  set  for  it,  or  for  two  weeks 
thereafter,  on  account  of  sickness  caused  by 
bis  fall  from  a  tree  on  the  18th  of  June,  and 
that  he  would  be  a  material  and  necessary 
witness  in  his  own  behalf.  In  the  other  affi- 
davit, it  is  stated  that  one  William  Knoebone 
was  an  important  witness  for  plaintiif,  and 
if  present  would  testify  to  certain  material 
facts  which  are  set  out;  that  plaintiff  was 
not  informed  that  the  case  was  set  for  trial 
till  the  18th  of  June;  and  that  at  that  time 
the  witness  was  absent  in  another  county, 
more  than  30  miles  from  the  place  of  trial, 
and  had  continued  so  absent,  and  plaintiff 
could  not,  by  the  use  of  any  diligence  in  his 
power,  secure  his  attendance  at  tlie  trial,  nor 
procure  his  deposition.  In  opposition  to  the 
motion,  defendant  read  counter-affidavits 
which  tended  to  contradict  the  plaintiff's 
affidavits,  and  to  show  that  both  the  plaintiff 
and  his  witness  might  have  been  present  at 
the  time  set  for  the  trial.  The  court  denied 
the  motion,  and  thereupon,  counsel  for 
plaintiff  declining  to  proceed  with  the  trial, 
judgment  was  entered  dismissing  the  action 
for  want  of  prosecution,  "and  that  plaintiff 
return  the  property  describetl  in  plaintiff's 
complaint  to  defendant,  that  the  undertak- 
ing in  said  action  be  delivered  to  the  defend- 
ant, and  that  defendant  have  and  recover  of 
and  from  the  plaintiff  her  costs,"  etc.  From 
the  judgment  so  entered  the  plaintiff  appeals. 

In  support  <)f  the  appeal,  it  is  first  claimed 
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that  the  court  erred  in  denying  plaintiff's 
motion,  and  that  for  this  error  the  judgment 
should  be  reversed.  It  is  settled  law  in  this 
state  that  applications  for  continuance  are 
addressed  to  the  sound  discretion  of  the  trial 
court,  and  its  action  will  not  be  disturbed  on 
appeal  unless  the  record  affirmatively  shows 
that  it  abused  its  discretion.  In  Musgrove 
v.  Perkins.  9  Cal.  212,  the  court,  per  Field, 
J.,  Said:  "The  granting  or  refusing  a  con- 
tinuance rests  in  the  sound  discretion  of  the 
court  below,  aud  its  ruling  will  not  be  re- 
vised except  for  the  most  cogent  reasons. 
The  court  below  is  apprised  of  all  the  cir- 
cumstances of  the  case,  and  the  previous 
proceedings,  and  is  therefore  better  able  to 
decide  upon  the  propriety  of  granting  the  ap- 
plication than  an  appellate  court;  and  when 
it  exercises  a  reasonable,  and  not  an  ar- 
bitrary, discretion,  its  action  will  not  be  dis- 
turbed." And  similar  language  has  been 
used  in  many  subsequent  decisions.  After 
carefully  reading  all  the  affidavits  found  in 
the  record,  we  are  unable  to  see  that  the 
court  In  any  way  abused  its  discretion  in  re- 
fusing to  grant  the  continuance. 

It  is  next  claimed  that  the  court  erred  in 
adjudging  that  "plaintiff  return  the  property 
described  in  plaintiff's  complaint  to  defend- 
ant." It  is  said  the  judgment  should  have 
been  for  a  return  of  the  property,  (describ- 
ing it,).or  the  value  thereof  in  case  a  return 
could  not  be  had;  in  other  words,  in  the  al- 
ternative form,  as  prescribed  by  section  667 
of  tlie  Code  of  Civil  Procedure.  The  section 
referred  to  applies  to  cases  where  judgment 
is  entered  after  trial,  and  not  to  ciises  like 
this,  where  the  action  is  dismissed  without 
trial.  It  would  seem  from  the  record  that 
the  property  in  controversy  here  must  have 
been  taken  from  the  possession  of  the  defend- 
ant, when  the  action  was  commenced,  under 
the  provisions  of  section  512,  Code  Civil 
Froc,  and,  it'  so,  the  defendant  was  clearly 
entitled  to  its  return  when  the  action  was 
dismissed ;  and  it  was  a  matter  of  no  concern 
to  the  plaintiff  whether  the  judgment  was  in 
the  alternative  form  or  not,  as  he  had  no  op- 
tion as  to  whether  he  should  pay  for  or  re- 
turn the  property.  In  VValdman  v.  Broder, 
10  CiU.  380,  the  court  said:  "The  legal  ef- 
fect of  a  finding  for  the  defendants  on  the 
question  of  the  plaintiff's  right  to  the  prop- 
erty is  to  entitle  the  defendants,  from  whom 
it  was  taken,  to  its  restoration.  Nor  is  there 
anything  in  the  failure  to  give  an  alternative 
judgment  for  the  value  of  the  property. 
This  omission  might  be  complained  of  by  de- 
fendants if  they  had  shown  the  value,  but  it 
is  no  ground  of  complaint  on  the  part  of  the 
plaintiff."  In  our  opinion  the  judgment 
was  in  proper  form,  and  we  advise  that  it  be 
affirmed. 

We  concur:    Gibson,  C;  Hatne,  0. 

Pkk  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 
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(6  Cal.  Unrep.  745) 

Heilbbon  et  al.  v.  Campbexl,  Judge. 

(No.  13,478.) 

(Suvreme  Court  of  Callfomta,    March  18, 
1890.) 

PftOHiBiTiON— Procedure— Demurueh  and  An- 
swer. 
Where  respondent  to  petition   for  writ  of 

Srohlbltion  filed  a  demurrer  and  answer,  and  the 
emurror  was  overruled,  and  judgment  absolute 
given  against  respondent  on  the  insufficiency  of  his 
answer,  when,  in  the  absence  of  amotion  for  judg- 
ment on  the  pleadings,  be  expected  that  only  the 
demurrer  would  be  passed  on,  a  motion  to  vacate 
the  decision  on  the  ground  of  surprise,  and  to  al- 
low an  amended  answer,  will  be  granted.  Pater- 
son,  J.,  dissenting. 

S.  C,  Benson  and  A.  L.  Hart,  for  petition- 
ers. 

Fox,  J.  Tins  was  an  application  for  a 
writ  of  prohibition.  Upon  the  return  of  the 
alternative  writ,  the  respondent  demurred  to 
the  petition,  and  at  tlie  same  time  filed  an  an- 
swer. Argument  was  had  upon  the  demur- 
rer, but  in  the  decision  tliereon,  wliich  was 
filed  December  28,  1889,  reference  was  made 
to  the  fact  that  a  certain  allegation  in  the  pe- 
tition and  writ  was  not  denied,  and  the  de- 
cision is  open  to  the  construction  tliat  it  Wiis 
made  upon  the  pleadings  generally,  and  not 
simply  upon  the  petition  or  writ,  and  the  de- 
murrer thereto.  Although  not  so  slated  in 
terms,  the  legal  effect  of  tliat  decision  was  to 
overrule  tlie  demurrer,  and  give  final  judg- 
ment in  favor  of  the  petitioner.  That  judg- 
ment, in  our  opinion,  was  entirely  correct 
upon  the  petition  or  writ  and  demurrer,  as 
the  legal  effect  of  the  latter  was  to  admit  the 
truth  of  allegations  of  the  former.  But  an 
answer  was  in,  the  sufficiency  of  which  was 
unchallenged;  and  there  was  no  motion  for 
judgment  on  the  pleadings,  putting  the  re- 
spondent upon  notice  tliat  his  answer  was  in- 
sufficient to  constitute  a  defense.  In  the 
briefs  filed  after  the  argument,  petitioner  ex- 
pressly claims  that  the  hearing  is  upon  re- 
spondent's demurrer  only,  and  not  upon  the 
pleadings  generally.  It  may  well  be  that 
under  these  circumstances  a  final  decision  of 
the  whole  case  was,  in  law,  a  surprise  to  the 
respondent.  He  has  now,  and  in  due  time, 
moved  tlie  court  to  vacate  the  decision  then 
rendered,  pass  upon  the  demurrer  directly, 
and,  if  overruled,  to  allow  him  to  file  an 
amended  answer  in  the  cause,  a  draft  of 
which,  duly  verified,  he  has  deposited  with 
the  clerk  of  this  court.  This  motion  is  made 
on  affidavit,  and  on  the  ground  of  surprise. 
We  think  he  is  entitled  to  this  relief,  and  to 
be  heard  upon  the  merits  of  the  CMUse.  It  is 
therefore  ordered :  (1)  That  the  judgment  ren- 
dered in  this  cause  on  the  28th  day  of  Decem- 
ber, 1889,  be,  and  the  same  is  hereby,  vacat- 
ed and  set  aside;  (2)  tliat  the  demurrer  of 
the  respondent  to  the  petition  heretofore  filed 
in  this  cause  be,  and  the  same  is  hereby, 
overruled;  (3)  that  the  .amended  answer  of 
respondent,  now  deposited  with  the  clerk  of 
this  court,  be  filed  as  and  for  his  answer  in 
the  cause,  and  that,  if  not  already  done,  a 
copy  thereof  be  se.'-ved  upon  attorneys  for  pe- 


titioner within  10  days  from  the  filing  of  this 
order;  (4)  that  this  cause  be  placed  upon  the 
bank  calendar  of  this  court  for  the  May  terx^ 
1890,  at  Sacramento,  for  such  further  pro- 
ceedings as  the  parties  may  then  desire  to 
take  therein;  (5)  that,  until  the  further  or- 
der of  this  court  in  this  cause,  the  respond- 
ent, J.  B.  Campbell,  judge  of  the  superior 
court  of  the  statie  of  California  in  and  fur  the 
county  of  Fresno,  do  absolutely  desist  and 
refrain  from  sitting  or  acting  as  judge  in 
any  proceeding  had  or  to  be  had  in  the  case 
of  Charlotte  F.  Clarke  et  al.  v.  August  Heil- 
bron  et  al.,  now  pending  in  said  superior 
court,  or  from  making  any  further  or  other 
order  in  the  cause  except  such  as  may  pert-aia 
to  the  arrangement  of  the  calendar  of  liis 
court,  or  such  as  may  be  agreed  to  by  the 
counsel  on  both  sides. 

We  concur:  McFakland,  J.;  Shakp- 
STBiM,  J.;  Thornton,  J. 

PATBiisON,  J.,  {diigentlng.)  I  do  not  see 
how  it  can  serve  any  useful  purpose  to  bear 
this  matter  any  farther.  The  learned  judge, 
respondent  herein,  naturally  feels  like  hav- 
ing nothing  more  to  do  with  the  case,  his  in- 
terests and  motives  being  questioned,  and, 
exercising  his  good  taste,  states  to  this  court, 
in  his  answer,  "that now  that  his  attention 
is  called  to  the  fact  that  one  of  the  parties  to 
said  action  claims,  or  pretends  to  claim,  that 
the  land  of  the  respondent  is  included  within 
the  land  therein  in  controversy,  the  defend- 
ant does  not  intend  to,  and  will  refuse  to, 
hear  or  determine  any  motion,  or  to  sit  or  act 
in  any  proceeding  whatever,  therein."  What 
is  the  useof  issuing  a  restraining  order  when 
the  judge  thus  positively  states  his  determi- 
nation not  to  act  in  the  case  ?  What  good  can 
arise  from  the  trial  of  the  other  issues  of 
fact?  If  the  petitioners  sliould  fail  to  prove 
that  respondent  has  any  interest  in  the  sub- 
ject-matter of  the  litigation,  or  in  the  success 
of  either  party  thereto,  the  result  would  be 
the  same.  The  judge  would  still  refuse  to 
act  in  the  case.  Ko  doubt  it  would  be  grat- 
ifying to  Judge  Campbell  to  be  given  an  op- 
portunity to  show  that  the  allegations  as  to 
his  interest  in  the  case  are  groundless,  and  I 
wish  it  could  be  done.  But  be  has  already 
denied  them  under  oath.  There  is  no  pre- 
sumption against  him;  and  it  would  only 
result  in  expense,  annoyance,  and  delay  to 
Investigate  the  question  as  to  whether  the 
petitioner  or  respondent  is  coiTect,  and  con- 
sume unnecessarily  the  time  of  this  court. 

(M  Cal.  H) 

San  Luis  Obispo  «.  Gbaves.  Tax  Collector. 

(No.  13,554.) 

{Supreme  Court  cf  CaHfomia.    May  5, 1890.) 

CONSTITOTIONAI,  LaW— UWTrORM  ASD  OsXERAb 

Laws — Liobkbe  Tajcbs. 
A  license  tax  collected,  under  an  ordinanea 
of  the  board  of  supervisors  or  a  county,  tor  a  busi- 
ness carried  on  within  a  munioipalitv  in  that  coun- 
ty, must,  under  PoL  Code  Cal.  |  3368,  be  paid  Into 
the  county  treasury  for  the  use  of  the  county;  and 
the  county  government  act,  $  18S>,  subd.  15,  as 
amended,  (St.  1889,  p.  283,)  which  requires  ihataU 
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license  taze»coUected  in  counties  of  a  certain  class, 
-within  tlie  limits  of  an  incorporated  city  or  town, 
shall  be  paid  over  to  the  town  authorities  lor  street 
improvements,  is  unconstitutional  and  void  as  vio- 
lating Const.  Cal.  art.  11,  S  4,  providing  that  the 
l^iskiture  shall  establish  a  uniform  system  of 
county  governments;  also  article  1,  S  11,  which 
provides  that  all  laws  of  a  general  nature  shall 
nave  a  uniform  operation;  aud  also  article  4,  i  25, 
subds.  9,  83,  forbidding  local  legislation  in  relation 
to  county  business. 

In  bank.    App«al  from  superior  court,  San 
Luis  Obispo  county;  V.  A.  Gregg,  Judge. 
Graves,  Turner  *  Graves,  for  appellant. 
Wm.  ISMpse};,  for  respondent. 

Fox,  J.  The  plaintiff  is  a  county  of  the 
twenty-seventh  clitss.  The  respondent  is  li- 
cense tax  collector  of  the  county.  The  city 
of  San  Luis  Obispo  is  a  municipality  of  the 
sixth  class,  situate  witliln  the  county.  The 
county  is  divided  into  6ve  sufiervisor  dis- 
tricts, numbered  from  1  to  5.  District  No.  3 
consists  of  the  city,  and  one  election  precinct 
outside  the  city,  known  as  "  Orcutt  Election 
Precinct."  Thecity  itself  comprises  three  of 
the  county  election  precincts,  numbered  1,2, 
and  3.  The  county,  exclusive  cf  the  terri- 
tory, lying  within  the  corporate  limits  of  the 
city,  is  divided  into  17  road-districts,  num- 
bered from  1  to  17.  Boad-district  No.  5  is 
composed  of  the  territory  embraced  In  Orcutt 
election  precinct.  No  part  of  the  territory 
within  the  municipality  belongs  to  any  road- 
district  in  the  county.  On  the  8th  of  March, 
1889,  the  board  of  supervisors  passed  an  or- 
dinance "concerning  licenses,  and  to  provide 
for  the  collection  thereof."  By  section  1  of 
this  ordinance,  a  license  tax  was  imposed 
"upon  every  kind  of  business  carried  on  in 
the  county  of  San  Luis  Obispo,  and  all  shows, 
exhibitions,  and  lawful  games  carried  on 
therein."  Section  20  provided  that  the  licens- 
es must  be  procured  from  the  license  tax  col- 
lector, and  that  no  license  issued  under  the 
order  should  authorize  any  person  to  carry  on 
any  business  within  the  limits  of  any  incor- 
porated city  or  town  empowered  by  its  char- 
ter to  levy  city  or  town  licenses,  unless  such 
person  also  procure  the  license  required  by 
the  ordinances  or  orders  of  any  such  city  or 
town.  Section  24  of  the  ordinance  reads  as 
follows:  "On  the  Orst  Monday  of  each 
month,  the  license  tax  collector  must  return 
to  the  auditor  all  the  unsold  licenses,  and  be 
credited  ther>3with,  and  the  auditor  must  ap- 
portion all  license  money  collected  to  the  ruad 
funds  of  the  several  supervisorial  districts  of 
the  county  from  which  the  said  license  mon- 
ey was  collected;  and  the  license  tax  collector 
must  appear  at  the  county  treasurer's  otfice, 
and  pay  into  the  road  funds  of  the  several 
supervisorial  districts  the  license  money  so 
appropriated,  less  his  compensation  or  per- 
centage, for  licenses  sold  during  the  preced- 
ing month,  take  the  treasurer's  receipt  there- 
for, and  Qle  duplicates  with  the  auditor.  The 
auditor  must  credit  the  license  tax  collector, 
and  charge  the  treasurer  therewith."  The 
county  licenses  collectible  within  the  city 
of  San    Luis   Obispo  under  this  ordinance 


amounted  to  $1,000  per  quarter,  but  in  roed- 
district  No.  5,  Orcutt  election  precinct,  no 
business  was  carried  on  which  was  subject  to 
license  tax  under  the  ordinance. 

In  August,  1889,  the  defendant  collected 
$22  for  license  to  carry  on  a  business  within 
the  corporate  limits  of  the  city.  On  the  5th 
of  September,  1889,  the  county  auditor  made 
a  written  demand  upon  him  to  pay  over  this 
$22  to  the  county  treasurer  in  accordance 
with  the  terms  of  the  said  ordinance,  which 
the  defendant  failed  to  do;  and  thereupon  the 
alternative  writ  of  mandate  was  sued  out  of 
the  superior  court,  commanding  the  defend- 
ant to  pay  said  money  into  the  county  treas- 
ury, as  demanded,  or  show  cause  why  he  did 
not  do  so.  On  the  return  of  the  writ  the  de- 
fendant admitted  the  collection  and  posses- 
sion of  the  money,  and  alleged  tliat  he  held 
the  same  to  pay  it  over  to  the  city  treasurer 
of  the  city  of  San  Luis  Obispo  "under  the 
provisions  of  subdivision  15  of  section  189, 
as  amended  in  1889,  of  an  act  of  the  legisla- 
ture of  the  state  of  California  entitled  ■  An 
act  to  establish  a  uniform  system  of  county 
and  township  governments,'  approved  March 
14,1883."    St.  1889,  p.  283. 

The  proceeding  is  evidently  one  to  deter- 
mine the  conflict  between  section  24  of  the 
ordinance  and  sut>division  15  of  section  189 
of  the  county  government  act.  That  section 
is  in  relation  to  counties  of  the  twenty-sev- 
enth class,  and  subdivision  15  thereof  con- 
tains this  provision:  "All  moneys  collected 
in  counties  of  this  class  for  licenses  within 
the  limits  of  any  incorporated  city  or  town 
shall  be  paid  over  by  the  officer  collecting  the 
same  to  the  otBcer  authorized  to  receive  the 
same  of  the  incorporated  city  or  town  in 
which  such  licenses  are  collected,  to  be  ex- 
pended by  the  authorities  thereof  in  the  im- 
provement of  the  streets  of  such  incorporated 
city  or  town  wherein  such  license  money  was 
collected."  There  can  be  no  question,  and 
we  understand  it  to  be  conceded,  that,  if  this 
provision  of  the  county  government  act  is 
constitutional,  so  much  of  the  ordinance  as 
provides  for  the  payment  of  tlie  moneys  col- 
lected for  license  tax  upon  business  carried 
on  within  the  municipality  into  the  county 
treasury  is  in  conflict  with  the  general  law, 
and  void.  It  is  claimed  by  appellant  that  this 
provision  of  the  state  statute  is  special  and 
local,  in  direct  conflict  with  certain  provis- 
ions of  the  constitution,  and  void;  and  we 
have  no  doubt  that  it  is  so.  It  is  found,  it  is 
true,  in  an  amendment  to°a  general  law. 
But  it  is  upon  a  subject  which  is  not  germane 
to  the  section  or  subdivision  of  the  general 
law  to  which  it  is  attached,  and  undertakes 
to  establish  for  and  in  a  single  class  of  coun- 
ties a  rule  which  is  in  conflict,  upon  the  sub- 
ject of  which  it  treats,  with  the  law  pre- 
scribed for  all  other  counties,  and  classes  of 
counties,  in  the  state. 

In  the  first  place,  the  most  general  of  all 
the  laws  of  the  state,  the  Code,  (Pol.  Code, 
pt.  3,  tit.  7,  c.  15,)  treats  of  the  subject  of 
licenses.     It   prescribes    all    the   different 
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classes  of  business  upon  which  a  license  tax 
may  be  imposed,  !»nd  also  prescribes  a  rate  of 
license  which  shall  be  collected  upon  the  sev- 
eral classes  of  business  in  all  the  counties  of 
the  state,  and  the  mode  and  manner  of  col- 
lecting the  same,  and,  by  section  3863,  pro- 
vides thiit  the  moneys  so  collected  shall  be 
paid  into  the  general  fund  of  the  county.' 
In  the  absence  of  other  legislation  upon  the 
subject,  the  county  authorities  would  un- 
doubtedly be  required  to  collect  the  rate  of 
license  prescribed  in  this  chapter.  Hut,  as 
the  question  of  rate  is  largely  a  tnatter  of 
local  interest,  the  legislature  has,  by  other 
and  appropriate  legislation,  authorized  the 
boards  of  supervisors,  by  or<linance,  to  fix 
the  rates,  in  the  several  counties,  to  be  im- 
posed upon  all  business  authorized  by  law  to 
be  so  taxed,  and  to  provide  Tor  the  collection 
thereof;  but  it  has  in  no  instance  that  has 
come  under  our  observation,  authorized  any 
board  of  supervisors  to  permit  any  business 
which  the  general  law  requires  to  be  licensed 
to  be  carried  on  in  any  county  without  a 
license.  The  rule  prescribing  what  business 
shall  be  charged  with  a  license  is  uniform 
throughout  the  state.  The  rate  to  be  charged 
may  be  prescribed  by  the  lociil  authorities. 
Whether  the  rate  which  may  be  fixed  by  the 
board  of  supervisors  can  be  less  than  that 
prescribed  by  the  general  law,  we  are  not 
now  called  upon  to  say.  Whether  it  be  the 
one  fixed  by  the  board  of  supervisors  or  by 
the  general  law,  the  only  exception  made  by 
statute  to  the  rule  that  it  must  be  paid  into 
the  general  fund  of  the  county  treasury  is 
that  fund  in  the  provision  above  quoted 
from  the  proviso  attached  to  subdivision  15 
of  section  189  of  the  county  government  act, 
as  amended  in  1889.  The  subject  of  the 
proviso  has  no  relation  whatever  to  the  sub- 
ject of  the  section,  or  of  the  subdivision 
thereof  to  which  it  is  attached.  The  sub- 
ject of  the  disposition  of  the  license  tax  fund 
is  not  germane  to  any  part  of  the  entire  act 
of  which  the  section  is  a  part.  That  act 
provides  for  the  organization,  classification, 
and  powers  of  counties,  and  the  powers, 
duties,  and  compensation  of  county  officers. 
Theorganization,  powers,  and  duties  of  coun- 
ties and  their  otSors  is  provided  for  in  a 
portion  of  the  act  which  is  common  to  all  the 
counties.  Then  follows  a  provision  classify- 
ing the  counties,— a  duty  which  the  constitu- 
'  tion  imposed  upon  the  legislature.  The  sole 
purpose  of  that  classification  is  declared  by 
the  constitution  to  be  that  of  regulating  the 
compensation  of  the  officers  in  i)roportion  to 
their  duties.  Const,  art.  11,  §  5.  All  the 
law  relative  to  the  powers  and  duties  of 
counties  and  their  officers  is  found  in  the 
sections  of  the  act  preceding  the  one  making 
the  classification,  (section  162,)  which  ex- 
pressly declares  the  purpose  of  the  classifi- 
cation to  be  the  same  as  that  prescribed  in 
the  constitution.  Tlie  sections  following 
this,  to  and  including  section  210,  are  de- 
voted exclusively  to  fixing  the  compensation 
of  the  officers  in  the  several  classes;  sec- 


tion 189  being  the  one  which  fixes  the 
compensation  of  officers  in  counties  of  the 
twenty-seventh  class.  Subdivision  15of  that 
section  fixes  the  compensation  of  supervis- 
ors; and  to  this  is  tacked  on  the  provision 
which  we  have  above  quoted,  and  which  is 
wholly  foreign  to  the  section,  and  to  the 
purpose  for  which,  and  for  which  alone,  the 
legislature  is  authorized  to  classify  counties. 
It  is  an  attempt  to  classify  counties  upon  a 
subject  and  for  a  purpose  for  and  in  relation 
to  which  the  legi-slature  is  not  authorized  to 
make  any  classification.  Except  for  the  sole 
purpose  of  fixing  the  compensation  of  coun- 
ty officers  in  proportion  to  their  dutiest,  the 
duty  of  the  legislature  was  and  is  to  "estab- 
lish a  system  of  county  governments  which 
shiiU  be  uniform  throughout  the  state." 
Article  11,  §  4.  The  attempt  to  make  any 
such  discrimination  as  that  sought  to  be  made 
in  this  case  is  not  only  in  violation  of  the 
section  of  the  constitution  last  cited,  but  also 
of  article  I,  §  11,  and  article  4,  §  25.  subds. 
9,  33.  License  taxes  collected  under  provis- 
ions of  the  Code,  or  of  an  ordinance  of  the 
board  of  supervisors  are  mom-ys  collected 
for  the  use  of  the  county;  and  it  is  the  duty 
of  the  collector  to  deposit  them  with  the  coun- 
ty treasurer.  Const,  art.  11,  §  16.  Under 
another  and  diflferent  law,  municipalities  are 
authorized  to  Impose  and  collect  license  taxes 
for  municipal  purposes.  These,  and  these 
only,  of  the  license  tax  collected  in  the  coun- 
ty, are  to  be  paid  into  the  municipal  treas- 
ury. 

Counsel  for  respondent  has  cited  several 
authorities  in  support  of  the  proposition  that 
the  disposition  made  by  the  legislative  pro- 
vision above  quoted  is  not  unconstitutional; 
for  that  it  requires  that  the  money,  though 
paid  into  the  municipal  treasury,  shall  be  de- 
voted to  a  purpose  wliich  is  a  county  pur- 
pose, namely,  the  improvementof  the  streets 
in  the  municipality,  such  streets  being  pub- 
lic highways  within  the  county.  It  is  un- 
necessary for  us  here  to  decide  whether  a 
county  could  appropriate  moneys  from  its 
treasury  for  the  improvement  of  streets  of  a 
municipality  within  its  borders,  or  not.  The 
authorities  cit«d  would  seem  to  indicate,  by 
a  parity  of  reasoning,  that  it  could.  But 
that  question  is  not  now  before  us.  What 
we  are  here  considering  is  whether  or  not  the 
legislature  of  the  state  can  make  such  a  dis- 
position of  county  funds,  and  require  that 
they  be  deposited,  not  in  the  county  treasury, 
but  into  a  municipal  treasury,  to  be  dis- 
bursed by  a  government  other  and  different 
from  that  for  which,  and  by  whose  authority, 
they  were  collected.  That  it  cannot  do  so. 
we  are  satisfied. 

The  judgment  of  the  court  below  was  in 
favor  of  defendant.  From  the  conclusion 
which  we  have  reached,  it  follows  that  the 
judgment  must  be  reversed,  and  it  is  so  or- 
dered. 

We  concur:  Beatty,  C.  J. ;  SHARPSXEm. 
J. ;  McFarland,  J. 


Digitized  by 


Google 


Cal.) 


LUCK  t>.  LUCK. 


1035 


(84  Cal.  21)1) 

BosEWARX  e.  Washington  G.  M.  Co. 
(No.  12,281.) 
(Supreme  Court  of  California.    May  81, 1890.) 
Injury  to  Servant— Defbotivb  Appltakces. 
In  an  action  by  a  servant  against  a  mine- 
owner  for  personal  injuries,  plaintiff  alleged  that 
a  defective  bell-wire,  fastened  at  intervals  of  100 
feet  in  the  shaft,  coiled  around  his  leg  as  he  was 
ascending  in  the  bucket,  and  inflicted  the  injury. 
The  court  found  that  the  wire  was  of  suitable  size 
and  strength,  and  that  it  was  properly  fastened  at 
irregular  intervals  from  15  to  50  foet  apart.     Held, 
that  judgment  for  defendant  will  be  affirmed,  as 
the  findings  must  be  accepted  as  true,  the  evidence 
not  having.been  brought  up. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco:  T.  H.  Reabdon,  Judge. 

A.  Waitz  and  U.  H.  Taylor,  for  appellant. 
Pillsbury  &  Blanding,  for  respondeat. 

Hatne,  C.  This  was  an  action  against 
the  owner  of  a  mine  for  damages  for  injuries 
received  from  a  broken  bell-wire  while  being 
hoisted  up  the  shaft  of  the  mine.  Judgment 
was  given  for  the  defendant,  and  the  plain- 
tiff appeals.  The  evidence  is  not  brought  up, 
and  therefore  the  findings  must  be  accepted 
aa  true.  The  negligence  set  forth  in  the 
complaint  consists  in  the  use  of  defective 
machinery.  The  allegation  is  as  follows: 
"That  one  of  said  wires  was  composed  of 
such  poor  material  that  the  same  broke  on 
the  2d  of  October,  1881.  at  or  near  the  300- 
foot  level  of  said  mine,  and  by  the  negligence 
and  carelessness  of  said  defendants,  its  agents 
and  servants,  in  the  selection  of  said  wire, 
and  in  fastening  the  same  to  the  timbers  of 
said  mine,  at  such  long  distances  apart,  to- 
wit,  about  one  hundred  feet  apart,  that  said 
broken  wire  became  coiled  in  the  middle  of 
said  shaft,  and  while  plaintiff  was  being 
hauled  to  the  surface  of  the  earth,  through 
said  shaft,  on  said  2d  of  October,  1881,  at  the 
close  of  his  day's  work,  on  said  bucket,  said 
wire  coiled  around  the  right  leg  of  plaintiff 
just  below  the  knee,"  whereby  he  was  in-, 
jured.  It  will  be  seen  from  this  that  the 
complaint  set  forth  two  circumstances  of 
negligence,  viz. :  First,  that  there  was  neg- 
ligence in  the  selection  of  the  wire;  and,  sec- 
mid,  that  there  was  negligence  in  having  the 
fastenings  of  this  wire  so  far  apart  'as  100 
feet.  Both  these  charges  are  negatived  by 
the  findings.  In  relation  to  the  tirst,  the 
court  flnds  that  "there  were  two  bell-ropes, 
one  to  eiich  division  of  the  shaft,  each  com- 
posed ofthree  galvanized  wires  twisted  to- 
gether,, making  a  wire  of  suitable  size  and 
strength  for  the  purpose,  but  with  a  tenden- 
cy to  twist."  If  the  wire  was  of  suitable 
size  and  strength,  the  defendant  could  not 
have  been  guilty  of  negligence  in  its  selec- 
tion. In  the  second  place  the  findings  nega- 
tive the  allegation  that  fastenings  were  100 
feet  apart.  The  court  flnds  that  "  the  fasten- 
ings to  the  timber  were  at  irregular  intervals 
from  fifteen  to  thirty,  and  even  fifty,  feet 
apart."  And  in  its  conclusions  of  law  it 
stales  that  the  wires  were  "properly  adjusted 


and  fastened  to  the  mine."  It  is  not  alleged 
that  from  15  to  30  and  even  50  feet  apart 
was  an  improper  distance  for  the  fastenings, 
and  there  is  nothing  in  the  record  to  lead  us 
to  suppose  that  it  was.  Thus  it  appears  that 
the  circumstances  of  negligence  charged  in 
the  complaint  are  negatived  by  the  findings; 
and  this  being  so,  and  the  truth  of  the  find- 
ings not  being  questioned,  ihe  judgment 
must  be  aflBrraed,  and  the  ot)jections  made  to 
the  findings  as  to  contributory  negligence  be- 
come immaterial.  We  therefore  advise  that 
the  judgment  be  affirmed. 

We  concur:    Qibson,  C.  ;  Foote,  0. 

Per  Curiam.  For  the  rea-sons  given  in 
the  foregoing  opinion  the  juOgmeut  is  af- 
firmed. 


(83  Cal.  S74) 

Luck  «.  Luck.    (No.  18,567.) 

{Supreme  Court  of  California.    April  24, 1890.) 

Sbbvicb  ov  Notice  bt  Mail— Final  Obdbb— 

DiVOBCE. 

1.  Kotice  of  appeal  served  by  mail  from  any 
place,  whether  it  be  the  residence  or  office  of  the 
person  serving  it  or  not,  which  has  regular  mail 
communication  with  the  place  where  the  notice  is 
to  be  sent,  is  sufficient  under  Code  Civil  Froc  Cal. 
$§  1012, 1013,  providing  that  service  by  mail  may  be 
made  where  the  person  making  it  and  the  person 
on  whom  it  is  to  be  made  reside  or  have  their  offi- 
ces in  different  places,  between  which  there  is 
regular  mail  communication,  and  that  the  paper 
must  be  deposited  in  the  post-office,  postage  paid, 
addressed  to  the  person  on  whom  it  is  to  be  served 
at  his  residence  or  place  of  business.  Beed  v.  Al- 
lison, 61  Cal.  461,  and  Murdock  v.  Clarke,  78  CaL  25, 
14  Pac.  Rep.  385,  overruled. 

2.  In  divorce,  a  judgment  denying  plaintiffa 
prayer,  and  awarding  the  custody  of  the  children 
to  defendant,  is  final,  and  appeal  lies  from  any  part 
of  the  decree. 

In  bank.  Appeal'  from  superior  court, 
Alameda  county;  W.  E.  Greene,  Judge. 

F.  J.  Kieice,  for  appellant.  Chase  &  Chase, 
for  respondent. 

Paterson,  J.  This  is  an  action  for  di- 
vorce. The  prayer  of  the  plaintiff  was  de- 
nied, and  the  custody  of  the  children  was 
awarded  to  the  defendant.  Plaintiff  appealed 
from  that  portion  of  the  judgment  giving  the 
care,  cust(>dy,  and  control  of  the  children  to 
the  defendant.  Respondent  moves  to  dis- 
miss the  appeal  on  the  following  grounds: 
That  the  portion  of  the  judgment  appealed 
from  is  not  appealable;  that  the  notice  of  ap- 
peal was  not  served  as  required  by  sections 
1012,  1013,  Code  Civil  Proc. ;  that  the  notice 
of  appeal  was  served  by  an  attorney  (Kierce) 
who  had  no  authority  to  sign  or  serve  it. 

1.  The  right  to  the  care,  custody,  and  con- 
trol of  the  children  was  an  issue  in  the  casa 
Judging  from  the  nature  of  the  appeal,  it 
was  thoLssue  upon  which  the  parties  made 
their  chief  efforts.  Plaintiff  alleged  that  de- 
fendant was  not  a  fit  person  to  have  the  care 
of  the  children.  Defendant  denied  the  alle- 
gation, and  countered  with  a  similar  accusa- 
tion against  the  plaintiff.  The  portion  of 
the  judgment  appealed  from  is  a  part  of  the 
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final  decree,  and  an  appeal  may  be  taken 
from  any  final  decree,  whatever  its  nature, 
and  from  any  part  thereof.  The  fact  that 
the  court  below  may  modify  the  decree  so  far 
as  tlie  children  are  concerned  does  not  de- 
prive the  defeated  party  of  her  right  to  have 
this  court  say  wlietlier  tlie  judgment  of  the 
court  below  is  correct.  Such  party  is  not 
bound  to  wait  for  the  court  below  to  change 
its  judgment.  The  cases  cited  upon  the 
proposition  that  the  appellate  court  will  not 
disturb  the  action  of  the  court  below  in  exer- 
cising its  discretion  in  such  matters  have  no 
bearing  on  the  question  as  to  whether  the 
order  is  appealable. 

'2.  The  attorney  who  served  the  notice  of 
appeal  resided  and  has  bis  office  in  the  city  of 
San  Francisco,  and  the  attorneys  for  respond- 
ent reside  in  Martinez,  Contra  Costa  county. 
The  notice  was  served  by  depositing  it  in  the 
post-offlce  at  Oakland,  with  pust^tge  prepaid, 
and  addressed  to  the  attorneys  for  respond- 
ent at  Martinez.  It  is  claimed  that  the  serv- 
ice was  inelTectiial,  because  the  notice  was 
not  mailed  at  San  Francisco,  and  the  case  of 
Reed  v.  Allison,  61  Cal.  461,  is  relied  on  in 
support  of  the  contention.  That  case  had 
been  tried  in  the  city  of  San  Jos^*,  and  the  at- 
torney for  appellant,  being  in  that  place  on 
business,  served  the  notice  of  appeal  person- 
ally on  the  respondents  residing  there,  and 
mailed  notices  to  the  other  respondents.  The 
attorney  for  appellant  resided  at  San  Rafael, 
Marin  county.  The  court  held  that  the  at- 
tempted service  upon  the  respondents  resid- 
ing at  Redwood  City,  San  Francisco,  and 
other  places,  except  at  San  .Tost^,  was  void; 
and,  it  being  an  action  of  partition,  and 
necessary  to  have  all  the  parties  before  the 
court,  the  appeal  was  dismissed.  We  think 
that  case  and  Mtirdock  v.  Clarke,  73  Cal.  25, 
14  Pac.  Rep.  'SSb,  which  followed  it  in  de- 
partment, should  be  overruled.  The  decis- 
ion in  Reed  v.  Allison  was  based  upon  a  con- 
strnction  of  sections  1012  and  1013,  Code 
Civil  Proc.,  which  in  our  opinion  is  not  war- 
ranted by  the  language  of  those  sections,  and 
upon  cases  which  do  not  support  the  conclu- 
sion reached.  As  was  said  in  that  case,  "the 
conditions  involved  in  the  fact  of  service  by 
mail  are:  (1)  That  the  person  making  the 
service  and  the  person  on  whom  it  is  to  be 
made  reside  or  have  their  offices  in  different 
places;  and  (2)  that  there  shall  be  a  regular 
mail  communication  between  the  'places.'" 
Those  conditions  existed  in  thut  case.  The 
attorney  for  appellant  and  the  respondents 
and  their  attorneys  resided  in  different  places, 
and  there  was  regular  mail  communication 
between  all  of  the  places.  The  statute  does 
not  in  terms  require  the  notice  to  be  depos- 
ited in  the  post-offlce  at  any  particular  place, 
the  essential  things  being  simply  residence 
in  different  places,  (if  the  parties  reside  in 
the  same  place  the  service  should  and  must 
be  pei-sonal,)  and  the  fact  of  regular  mail 
communication  between  the  place  where  it  is 
mailed  and  the  place  to  which  it  is  sent.  "In 
case  of  service  by  mail,  the  notice  or  other 


paper  must  be  deposited  in  the  post-office,  ad- 
dressed to  the  person  on  whom  it  Is  to  be 
served,"  is  the  language  of  the  section  (1013) 
which  directs  how  service  by  mail  is  to  be 
made.  There  is  nuLliing  in  tlie  language  of 
this  or  any  other  statute  indicating  an  inten- 
tion on  the  part  of  the  legislature  to  require 
the  party  making  the  service  to  dejiosit  the 
paper  in  any  particular  one  of  the  post-offices 
of  this  state  having  regular  mail  communica- 
tion with  the  place  to  which  the  paper  is  to 
be  sent.  There  'can  be  no  good  reason  as- 
signed for  such  a  construction,  or  fpr  such  a 
provision.  The  fact  that  under  the  construc- 
tion which  we  give  to  the  section  the  paper 
may  be  sent  from  a  place  in  the  central  part 
of  the  state  to  one  end  of  the  state,  and  there 
mailed  to  the  party  to  be  served  living  in  the 
other  end  of  the  sta^e,  is  a  thing  not  at  all 
likely  to  occur,  anc  could  not  prejudice  tho 
rights  of  the  respondent  if  service  should  1-q 
made  in  that-  way.  It  is  proyMed  that  "the 
service  is  complete  at  the  time  of  tlie  deposit, 
but  if,  within  a  given  number  of  days  after 
such  service,  a  right  may  be  exercised  or  an 
act  be  done  by  the  adverse  party,  the  time 
within  which  such  right  may  be  exercised  or 
act  be  done  is  extended  one  day  fur  every 
twenty-five  miles  distance  between  the  place 
of  deiiusit  and  the  place  of  address."  The 
rights  of  respondent  are  thus  carefully  pre- 
served against  any  abuse  by  the  moving 
party  of  the  privilege  given  him.  On  the 
other  hand,  it  may  often  happen,  as  it  did  in 
Reed  v.  Allison,  that  the  attorney  for  appel- 
lant is  eng-.iged  in  preparing  his  appeal  at  a 
place  other  than  his  residence  or  office.  What 
good  retison  can  be  given  for  requiring  him 
to  mail  the< notice  from  the  place  in  whiclthe 
resides,  especially  where  such  place  is  further 
from  the  place  to  which  the  notice  is  to  be 
sent  than  the  place  where  he  is  engaged  at 
the  time?  This  case  was  trie(^  in  Uakhmd. 
and  the  notice  was  deposited  in  the  post-office 
at  that  place,  which  is  nearer  Martinez  than 
San  Francisco  is.  It  would  be  an  absurd  re- 
quirement which  would  compel  the  person 
making  the  service  to  perform  the  act  in  San 
Francisco,  which  could  be  done  as  effectually, 
and  with  more  convenience  and  expedition 
and  less  risk,  in  Oakland.  But  it  is  sufficient 
to  say  that  the  statute  does  not  require  that 
the  deposit  should  be  made  in  the  place  where 
the  party  making  the  service  resides.  The 
cases  of  Corning  v.  Gillnian,  1  Barb.  Ch.  649, 
and  Moore  v.  Besse,  35  Cal.  184,  do  not  sus- 
tain the  reasoning  in  Heed  v.  Allison,  supra, 
so  far  as  the  question  before  us  was  involved. 
In  Corning  v.  Gillman  the  decision  was  upon 
the  ground  that  the  fourteenth  rule  of  the 
conrt  required  the  notice  to  be  deposited  in 
the  post-office  where  the  moving  party  re- 
sided. The  rule  is  not  reported.  In  Moore 
v.  Besse  the  court  decided  that  a  party  rely- 
ing upon  substitute  service  by  mail  must 
show  that  he  and  the  person  upon  whom 
service  is  made  reside  in  different  places. 
They  may  have  resided  in  the  same  place,  in 
which  event  personal  service  was  necessary; 
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and  no  preaumptSon  arises  from  the  fact  that 
a  case  is  tried'  in  a  particular  place  that  the 
attorney  of  the  moving  party  resides  there. 
That  is  all  the  court  decided  in  that  case 
which  bears  on  the  question  before  ns. 

There  is  no  merit  in  the  contention  that 
Kierce  was  not  substituted  as  an  attorney  for 
appellant  in  the  place  of  her  former  attorney, 
Smith,  and  that  the  notice  and  service  are 
without  authority  and  void.  The  substitu- 
tion was  duly  made,  and  notice  thereof  given 
to  the  attorneys  for  respondent.  Motion  de- 
nied. 

We  concur:  Beatty.C.  J.;  MoFablamd, 
J.;  Fox,  J.;  Shabpstein,  J. 


(M  C>I.  221) 

Thomas  e.  Black.    (No.  12,635.) 
(Suvreme  Court  <^f  California.    May  31, 1890.) 

RBPLEVIIf — EVIDBNOE — CoifTINITANOB. 

1.  Id  an  action  against  a  sheriff  to  recover  per 
sonal  property  levied  on  in  plaintiff's  hands  as  hav 
ing  been  fraudulently  conveyed  to  him  by  a  de- 
fendant in  divorce  proceettinps  to  evade  the 
payment  of  a  judgment  therein,  eyidenoe  of  ill 
treatment  .and  abuse  of  bis  wife,  which  was  the 
ground  of  the  divorce,  is  inadmissible,  as  irrelevant 
and  as  having  a  tendency  to  prejudice  plaintiff's 
case. 

3.  On  the  granting  of  a  continuance,  the  testi- 
mony of  witnesses  in  attendance,  taken  by  the 
judge  in  the  form  of  a  deposition,  under  Code 
Civil  Proc.  J  596,  and  reduced  to  writing  by  a  ste- 
nographer, but  not  read  over  to,  corrected,  or  signed 
by  the  witnesses,  nor  oertifled  by  the  judge,  does 
not  constitute  a  deposition,  within  the  require- 
ments of  section  2038. 

Appeal  from  superior  court,  San  Benito 
county;  James  F.  Breen,  Judge. 

Uxidner  d-  Dooling  and  Montgomery  <£ 
Scott,  {T.  H.  Campbell,  of  counsel,)  for  ap- 
pellant.   N.  C.  Briggs,  for  respondent. 

McFABtAND,  J.  Tills  is  an  action  to  re- 
cover certain  personal  property,  or  its  value, 
alleged  to  have  been  purchased  by  plaintiff 
from  one  Joaquin  S.  Serpa.  Maria  L.  Serpa, 
former  wife  of  said  Joaquin,  had  obtained  a 
divorce  from  the  latter,  and  a  judgment  for 
S290,  H8  costs,  attorney's  fees,  ebc.  On  this 
judgment  an  execution  had  issued,  and  the 
original  defendant,  Boss,  (now  deceased,)  as 
sheriff,  had,  under  said  execution,  levied  on 
said  personal  property  as  the  property  of  said 
Joaquin,  when  this  action  was  commenced 
by  plaintiff,  and  the  property  replevied 
from  the  sheriff.  Defendant  averred  that 
the  property  was  the  property  of  said  Joaquin, 
and  that  the  attempted  sale  from  Joaquin  to 
plaintiff  was  fraudulent,  and  for  the  purpose 
of  hindering  and  defrauding  said  Maria,  etc. 
The  verdict  and  judgment  were  for  defend- 
ant, and  plaintiff  appeals  from  the  Judgment, 
and  from  an  order  denying  a  new  trial.  In 
the 'mean  time.  Boss  died,  and  his  adminis- 
trator was  substituted  as  defendant. 

The  respondent  was  allowed,  over  the  ob- 
jection of  appellant,  to  prove  by  three  differ- 
ent witnesses  that,  when  Joaquin  Serpa  was 
married  to  his  wife,  Maria,  he  had  a  loath- 
some private  disease;  that  Ije  married  her  for 


the  purpose  of  curing  himself,  by  transmit- 
ting the  disease  to  her;  that  such  was  the  re^ 
suit  of  the  marriage;  and  also  that  during  the 
marriage  he  cursed,  kicl^ed,  and  struck  his 
wife.  It  is  quite  evident  that  the  allowance 
of  this  testimony  was  error.  It  had  no  bear- 
ing on  the  question  whether  the  alleged  sale 
from  Joaquin  to  plaintiff  was  valid,  and  it 
clearly  prejudiced  plaintiff's  case  by  inflam- 
ing the  minds  of  the  jury  against  his  asserted 
grantor.  For  this  reason  a  new  trial  must 
be  granted. 

There  are  one  or  two  other  questions  to  be 
noticed.  Appellant  contends  that  the  an- 
swer does  not  contain  a  sufficient  statement 
of  the  facts  which  constitute  the  fraud,  and 
the  hindering  the  creditor,  and,  particularly, 
that  it  does  not  state  that  the  property  in 
question  was  the  only  property  of  Joaquin 
out  of  which  the  execution  might  have  been 
satisfled.  But  no  question  of  that  kind  was 
raised  in  the  court  below ;  and  both  parties  in- 
troduced evidence,  without  objection,  on  the 
issue  of  fraud,  and  as  to  the  point  whether 
Joaquin  had  other  property.  Under  these 
circumstances,  we  would  not  reverse  the 
judgment  for  this  objection  to  the  answer, 
raised  here  for  the  flrst  time. 

Some  declarations  of  Joaquin  made  after 
the  sale  were  improperly  admitted. 

The  testimony  of  the  witnesses  M.  V.  Silva 
and  Frank  Martin  was  improperly  admitted. 
The  case  had  been  set  for  trial  for  March  23d; 
but  on  March  21st  the  court,  at  plaintiff's  in? 
stance,  made  another  order,  setting  it  for 
April  6th.  On  March  23d  the  defendant 
came  into  court  with  the  witnesses  Silva  and 
Martin,  and  insisted  that  the  trial  should 
proceed,  and  that  if  it  should  be  contihned 
the  testimony  of  the  said  witnesses  should  be 
taken  in  the  form  of  depositions,  because  the 
real  defendant  was  poor,  and  could  not  get 
the  witnesses  there  again.  Thereupon  the 
court  set  aside  the  order  resetting  the  trial 
for  April  6th,  and  ordered  tliat  the  case  be 
continued  until  April  6th,  and  that,  as  a  con- 
dition of  the  continuance,  the  testimony  of 
said  two  witnesses  "be  taken  at  this  time,  by. 
and  before  the  court,  in  the  form  of  a  depo- 
sition, by  questions  and  answers,  and  tliat 
the  evidence  be  taken  by  the  short-band  re- 
porter." To  all  of  this,  plaintiff  objected. 
The  testimony  of  the  two  witnesses  was  then 
taken  by  the  short-hand  reporter,  but  was  not 
read  over  to  the  witnesses,  or  corrected  or 
signed  by  them.  On  the  trial  of  the  case, 
which  was  before  a  jury,  a  transcript  of  this 
testimony,  or  what  purported  to  be  such  a 
transcript,  but  not  certified  by  the  reporter, 
or  by  any  other  person,  was  offered  in  evi- 
dence and  admitted  over  plaintiff's  objections 
that  it  had  not  been  read  to  the  witnesses, 
nor  subscribed  by  them,  nor  certified  by  the 
otHcer  taking  the  depositions  as  required  by 
the  Code,  nor  certified  by  the  report  as  a  cor- 
rect transcript  of  liis  notes.  There  no  doubt 
can  be  a  valid  condition  to  a  continuance  that 
the  testimony  of  witnesses  in  attendance 
shall  be  taken,  but  this  must  be  done  in  the 
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manner  prescribed  bvtlie  Code;  and  the  Code 
(section  696.  Code  Civil  Proc.j  provides  that 
the  testimony  must  be  talcen  "by  deposition, 
before  a  judge  or  clerk  of  the  coart  in  which 
the  case  is  pending,  or  before  such  notary 
public  as  the  court  may  indicate. "  In  the 
case  at  bar  the  transcript  admitted  in  evi- 
dence laciced  the  essential  elements  of  a  "dep- 
osition," as  defined  by  the  Code.  It  was 
not  certiSed  or  authenticated  in  any  way 
whatever,  and  the  witnesses  had  no  oppor- 
tunity to  correct  it.  The  jury  before  whom 
the  case  was  afterwards  tried  did  not  see  the 
witnesses,  and  could  have  no  assurance  that 
the  document  presented  contained  a  true 
statement  of  their  testimony;  and  we  can  see 
no  tenable  ground  upon  which  the  document 
could  have  been  admitted.  The  testimony  of 
these  witnesses  was  not  taken  as  part  of  the 
trial,  which  was  not  commenced  until  April 
6th,  and  was  had  before  a  jury  which  was 
not  impaneled  until  the  latter  date.  Judg- 
ment and  order  reversed,  and  cause  remanded 
for  a  new  trial. 

We  concur:    Sharpstein,  J.;  Fox,  J. 


(43  Kan.  666) 


BiOH  V.  Lappim. 


(Supreme  Court  qf  Kansas,    ilny  10, 1800.) 
Tbiai. — Ihbtbuotioss— Writing — DitrriTiON. 
The  district  court  must  give  its  Instructions 
to  the  jnry  in  writing,  when  requested  so  to  do  by 
either  party;  and  the  giving  of  them  orally,  and 
i»Tlng  them  taken  down  by  a  stenographer,  and 
after  the  iury  has  retired  having  them  written  out 
by  the  stenographer,  is  not  sufficient. 
(Syllabus  by  ttie  Court.) 

Error  from  district  court,  Comanche  coun- 
ty; C.  W.  Eixis,  Judge. 

Denton  <t  Jones,  for  plaintiff  in  error. 
W.  A,  Taylor  and  G.  B.  BUtott,  for  defend- 
ant in  error. 

VALENTmB,  J.  This  was  an  action 
brought  before  a  justice  of  the  peace  of 
Comanche  county  by  J.  C.  Lappin  against 
H.  H.  Kich,  to  recover  $60,  which  the  plain- 
tiff alleges  he  had  to  pay  to  tiie  defendant  to 
procure  the  release  from  the  sherifF  of  the 
county  of  two  mules  in  which  the  plaintiff 
bad  an  interest,  and  which  liad  been  wrong- 
fully seized  by  the  slieriS  at  the  instance  of 
the  defendant.  After  judgment  in  the  jus- 
tice's court,  and  an  appeal  to  the  district 
court,  the  cane  was  tried  before  the  district 
court  with  a  jury,  and  at  the  conclusion  of 
the  plaintiff's  evidence  the  defendant  de- 
murred to  both  the  plaintiff's  bill  of  particu- 
lars and  the  evidence,  upon  the  ground  that 
neither  disclosed  facts  sufficient  to  constitute 
a  cause  of  action,  wliich  demurrer  tlie  court 
overruled;  and  then  the  defendant  requested 
the  court  to  give  written  Instructions  to  the 
jury,  which  the  court  refused.  The  record 
npon  this  subject,  so  far  as  it  is  necessary  to 
quote  it,  reads  as  follows:  "Whereupon  the 
defendant  requested  the  court  to  give  writ- 
ten instructions  to  the  jury  in  said  cause; 


whereupon  the  court  delivered  bis  instrno- 
tions  orally,  the  stenographer  taking  them 
down  and  writing  them  out  after  the  jury 
bad  retired;  to  all  of  which  the  defendant 
duly  olijected  and  excepted  at  the  time."  We 
tliink  the  court  below  erred.  Section  275  of 
the  Civil  Code,  so  far  as  ll  is  necessary  to 
quote  it,  reads  as  follows:  "The  court  shall 
give  general  instructions  to  the  jury,  which 
sliall  be  in  writing,  and  be  numbered  and 
signed  by  the  judge,  if  required  by  eitlier 
party.  •  *  *  All  instructions  griven  by 
the  court  must  be  signed  by  the  judge,  and 
filed  together  with  those  asked  for  by  the 
parties  as  a  part  of  the  record."  In  this  con- 
nection see  the  following  cases:  State  t. 
Potter,  15  Kan.  308;  City  of  Atchison  v. 
Jansen,  21  Kan.  560.  There  are  other  er- 
rors assigned,  but  we  do  not  think  that  the 
court  below  committed  any  error,  except  in 
refusing  to  give  to  the  jury  written  instrac- 
tions.  Por  this  error  the  judgment  of  the 
court  below  will  be  reversed,  and  cause  re- 
manded for  a  new  trial.  All  the  justicee  con- 
curring. 


(4S  Kan.  6T6> 

Board  Coxtntt  Com'bs  Lton  Co.  v.  Co- 
han et  al. 
(Sujrreme  Court  of  Kansas.    May  10, 18M.) 
HionwATS — Location — ^Damaoes — Fabtiss. 
In  the  trial  of  an  action  for  damages  for  the 
location  of  a  publio  highway,  on  appeal  from  the 
board  of  county  commissioners,  when  an  objection 
is  first  made,  after  the  trial  has  commenced,  that 
the  action  could  not  be  maintained  by  the  plaintiffs 
jointly,  held,  that  the  objection  comes  too  late, 
that  a  defect  of  parties  must  be  taken  advantage 
of  by  demurrer  or  answer. 
(SvUabut  by  the  Court.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  ijyon  county;  Charles  B. 
Grates,  Judge. 

J,  Jay  Buck  and  A .  M.  Flory,  for  plaintiff 
in  error.  Kellogg  A  Sedgwick,  for  defend- 
ants in  error. 

Grbbx,  C.  This  was  an  appeal  to  the  dis- 
trict court  of  Lyon  county  from  an  allowance' 
made  by  the  board  of  county  commissioners 
for  damages  awarded  by  reason  of  the  loca- 
tion of  a  road-through  the  land  of  the  plain- 
tiffs below.  The  defendants  in  error  pre- 
sented their  claim  for  damages  to  the  view- 
ers, and  were  allowed  $190.50.  This  allow- 
ance was  reduced  by  the  board  of  county 
commissioners  to  $100,  on  a  hearing  before 
tlie  hoard  as  to  the  amount  the  plaintiffs  t»6- 
low  were  entitled  to  recover.  The  order  of 
allowance  was  made  to  the  plaintiffs  below 
jointly,  and  from  this  allowance  they  ap- 
pealed to  the  district  court  Upon  the  trial 
the  defendant  below  objected  to  the  intro- 
duction of  any  evidence,  because  the  plain- 
tiffs had  no  joint  interest  in  the  subjeot-mat- 
ter  of  tlie  action,  and  were  improperly 
joined.  This  objection  was  overruled.  The 
plaintiffs  then  introduced  their  evidence,  and 
the  defendants  moved  to  dismiss  the  case,  for 
the  reason  that  Jthe  action  was  improper!/ 
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brought,  and  because  the  plaintiffs  had  no 
Joint  interest  in  the  subject-raattpr  of  the  ac- 
tion, and  were  improperly  joined  as  parties 
plaintiff  and  defendant.  This  objection  was 
also  overruled  and  excepted  to,  and  the  de- 
fendant tlien  asked  the  following  instruc- 
tion, which  w^is  refused  and  excepted  to: 
"If  youbelieve  from  the  evidence  that  pre- 
vious to  the  laying  out  of  the  road  in  ques- 
tion, and  ever  since.  Mary  M.  Coman  owned 
one  of  the  quarter  sections,  and  C.  W.  Coman 
owned  the  other,  and  the  road  is  laid  out 
partly  on  each,  then  each  one  would  have  a 
right  to  sue  for  damages,  if  damaged  in  fact, 
but  they  cannot  maintain  a  joint  action." 
These  are  the  only  errors  complained  of.  We 
think  the  defendant  below  has  mistaken  its 
remedy.  No  objection  was  made  to  the 
plaintiffs'  claim,  on  account  of  there  be- 
ing a  defect  of  parties,  until  the  case  was  on 
trial  in  the  district  court.  They  presented 
their  joint  claim  for  damages  to  road-view- 
ers, and  had  it  considered,  and,  upon  the  re- 
port of  the  viewers  being  accepted  by  the 
board  of  countycommissioners,  had  the  same 
considered  there,  without  objection,  and  al- 
lowed to  them  jointly.  While  no  pleadings 
are  necessary  in  an  action  of  this  kind,  we 
'  think  the  defect  of  parties  should  have  been 
raised  by  proper  pleadings,  bsfore  the  case 
was  on  trial.  The  plaintiffs'  claim  for  dam- 
ages could  be  regarded  as  a  petition,  and,  if 
there  was  a  defect  of  parties,  it  could  have 
been  raised  by  demurreror  answer.  Failing 
to  do  tliat,  the  defendant  below  waived  tlie 
question.  Section  91  of  the  Code  provides: 
"  Wlien  any  of  the  defects  enumerated  in  sec- 
tion eighty-nine  do  not  appear  upon  the  face 
of  the  petition  the  objection  may  be  taken  by 
answer;  and  if  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendant  shall 
be  deemed  to  have  waived  tlie  same,  except 
only  the  objection  to  the  jurisdiction  of  the 
court,  and  that  the  petition  does  not  state 
facts  sutlicient  to  constitute  a  cause  of  ac- 
tion." If  the  position  of  the  defendant  be- 
low be  correct,  then  it  would  have  been  but 
fair  to  the  plaintiffs  to  have  raised  the  ques- 
tion at  the  proper  time,  and,  if  sustained,  the 
court  could  have  permitted  the  plaintiffs 
to  amend  by  tiling  separate  petitions,  un- 
der section  92  of  the  Code,  which  reads: 
"When  a  demurrer  is  sustained,  on  the 
ground  of  misjoinder  of  several  causes  of  ac- 
tion, the  court,  on  motion  of  the  plaintiff, 
shall  allow  him,  with  or  without  costs,  in 
its  discretion,  to  file  several  petitions,  each 
including  such  of  said  causes  of  action  as 
might  have  been  joined ;  and  an  action  shall 
be  docketed  for  each  of  said  petitions,  and 
the  same  shall  be  proceeded  in  without  fur- 
ther service."  All  of  the  objections  made 
by  the  defendant  below  came  too  late.  It 
is  well  settled  by  numerous  decisions  of 
this  court  that  a  misjoinder  or  a  defect  of 
parties  is  waived,  if  not  taken  advantage  of 
by  demurrer  or  answer.  Simpson  v.  Greeley, 
8  Kan.  686;  Parker  v.  Wiggins,  10  Kan.  420; 
Thomas  v.  Reynolds,  29  I^n.  304;  Woodman 


V.  Davis,  82  Kan.  344,  4  Pac.  Rep.  262.  The 
question  properly  triable  in  this  case  was  the 
amount  of  damages  the  plaintiffs  had  sus- 
tained, and  this  question  was  fairly  submit- 
ted to  the  jury.  We  therefore  recommend 
that  the  judgment  of  the  court  below  be  af- 
firmed. 

Per  Curiam.    It  is  su  ordered ;  all  the  jus- 
tices concurring. 


(43  Kan.  750) 

LTnion  Pac.  Bt.  Co.  ©.  Prat. 

(Supreme  Court  af  Kansas.    May  10, 1890.) 

M1.STBB    AND    SeBTANT— NBOI.IOBK0E — DEFECTIVE  ' 

Maohiserit. 

1.  A  railway  company  is  liable  to  a  laborer, 
working  at  a  derrick  of  the  company,  assisting  in 
hoisting  stone  and  giving  signals,  for  injuries 
caused  by  the  negligence  of  the  foreman,  whose 
duty  it  was  to  direct  repairs  and  keep  the  derrick 
in  safe  condition,  if  such  laborer  is  without  fault. 

2.  As  between  a  railway  company  and  its  em- 
ployes, the  railway  company  is  required  to  exer- 
cise reasonable  and  ordinary  care  and  diligence  in 
furnishing  to  its  employes  reasonably  safe  ma- 
chinery and  instrumentalities  for  the  operation  of 
the  work  in  which  they  are  engaged. 

8.  As  between  a  railway  company  and  its  em- 
ployes, the  company  is  negligent  in  the  use  of  un- 
safe or  defective  machinery,  where  it  has  notice 
of  the  defect,  and  fails  to  exercise  reasonable  and 
ordinary  care  in  remedying  such  defect. 

4.  Findings  of  fact,  if  supported  by  sufftcient 
evidence,  will  be  construed  so  as  to  support  the 
verdict,  if  such  a  construction  can  be  fairly  given, 
and  all  findings  are  to  be  harmonized,  so  far  as 
possible. 

(Syllabus  by  tlie  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty; O.  L.  M1LI.ER,  Judge. 

On  the  2d  day  of  February,  1883,  William 
Fray  brought  his  action  against  the  Union 
FaciSc  Railway  Company  for  damages  for 
personal  injuries.  Trial  had  again  on  the 
14tli  day  of  December,  1887,  before  the  court 
with  a  jury.  The  jury  returned  a  verdict 
for  Fray,  and  assessed  his  damages  at  $2,000. 

The  following  interrogatories  were  asked, 
and  answered  by  the  jury:  "(1)  Who  was 
the  foreman  controlling  the  men  at  the  der- 
rick? A.  William  Ulricb.  (2)  On  the  day 
of  the  accident,  and  before  it  occurred,  did 
Nelson  tell  Ulricb  that  the  brake  rope  was 
unsafe?  A.  Yes.  (3)  How  far  down  had 
the  rock  that  broke  the  rope  descended  from 
the  platform  when  the  rope  broke?  A.  From 
seven  to  ten  feet.  (4)  How  far  was  it  from 
the  platform  to  the  bottom  of  the  pit  where 
the  rock  was  being  placed?  A.  About  for- 
ty-two feet.  (6)  Was  it  the  duty  of  Fray  to 
give  signals  when  the  rock  was  being  low- 
ered? A.  Yea.  (6)  If  Fray  was  to  give 
signals  when  the  rock  was  being  lowered, 
who  assigned  him  the  duty?  A.  Wm.  Ul- 
ricb. (7)  Did  the  wear  and  the  use  of  the 
brake  rope  for  too  long  a  time  cause  it  to 
break,  or  tend  to  do  so?  A.  It  did.  (8)  On 
the  day  of  the  accident,  did  Ulricb  tell  Nel- 
son to  go  on  with  the  brake  rope  after  being 
told  by  him  that  it  was  unsafe?    A.  Yes. 
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(9)  Where  was  Fray  at  the  time  of  the  acci- 
dent, and  what  was  he  doing?  A.  On  the 
platform,  giving  signals." 

Upon  the  request  of  the  railway  company, 
the  jury  answered  the  following  questions: 
"(1)  Did  Samuel  Mallison,  for  the  defendant, 
have  the  control  and  direction  of  the  work, 
tlie  way  and  manner  of  its  performance,  in- 
cluding the  derrick  and  its  apparatus,  where 
the  pliiintifT  was  injured?  A.  He  did.  (2) 
Was  not  William  Ulrich  foreman  of  the  work 
under  Samuel  Mallison?  A.  He  was.  (3) 
Was  the  plaintiff,  either  by  himsi'lf  or  oth- 
ers, informed  by  Mr.  Mallisun,  acting  for  the 
defendant,  that  tliere  was  danger  of  the  brake 
rope  burning  in  letting  the  i-ock  down  into 
•place,  if  the  rope  was  not  kept  wet?  A.  No. 
(4)  Was  the  plaintiff,  either  by  himself  or 
with  others,  informed  by  William  Ulrich  that 
there  was  danger  of  the  brake  rope  burning 
in  letting  down  the  rock  into  place,  if  the 
rope  was  not  kept  wet?  A.  No.  (5)  Did 
not  Samuel  Mallison,  at  or  about  the  cum- 
mencement  of  the  work  for  the  defendant, 
ask  the  plaintiff  to  get  a  bucket  of  water  to 
be  used  in  watering  the  brake  rope?  A. 
Yes.  (6)  Did  not  Samuel  Mallisun,  at  or 
about  the  commencement  of  the  work  on  this 
bridge,  direct  the  plaintiff  to  pour  water  on 
the  brake  rope  so  as  to  keep  it  wet  while  rock 
were  being  lowered?  A.  No.  (7)  If  the 
brake  rone  had  been  kept  wet  where  it  wound 
around  the  shaft,  would  it  have  burned?  A. 
No.  (8)  Did  the  plaintiff  obey  the  direc- 
tions of  Mallison  in  respert  to  keeping  the 
rope  wet?  A.  No.  (9)  Was  not  the  plain- 
tiff warned  by  Samuel  Mallison  to  be  careful, 
and  see  that  the  brake  rope  was  kept  wet 
while  rock  was  being  lowered  by  the  derrick 
to  the  work  below?  A.  No.  (10)  Was  not 
the  plaintiff  warned  by  William  Ulrich  to  be 
careful  and  see  that  the  brake  rope  was  kept 
wet  while  rock  was  being  lowered  by  the  der- 
rick to  the  work  below?  A.  No.  (11)  Was 
not  the  injury  to  the  plaintiff  caused  by  the 
burning  of  the  brake  rope?  A.  Yes ;  in  part. 
(12)  Would  the  brake  rope  have  burned  if  it 
had  been  kept  wet?  A.  No.  (LS)  Did  any 
one  for  the  defendant  direct  the  plaintiff  not 
to  observe  the  directions  given  him  by  MaU. 
lison  in  respect  to  keeping  the  rope  wet?  A. 
No.  (14)  If  you  answer  the  preceding  ques- 
tion in  the  afDrinative,  name  the  person  who 
gave  such  direction,  and  state  what  he  said? 
A.  (No  answer.)  (15)  Was  not  the  plain- 
tiff provided  with  a  bucket  of  water  to  be 
used  in  wetting  the  brake  rope?  A.  Not 
proven  that  he  was.  (16)  Was  he  not  sup- 
plied with  a  proper  vessel  for  applying  water 
to  the  briike  rope?  A.  Not  proven  that  he 
was.  (17)  Was  not  water  flowing  nearby 
which  the  plaintiff  could  get  to  wet  the  rope? 
A.  Not  proven.  (18)  Was  not  the  brake 
rope  put  on  new  the  day  of  the  accident  or 
the  diiy  bi'fore?  A.  No.  (19)  Was  not  the 
brake  rope  of  size  and  strength  sufficient  for 
the  purpose  of  controlling  the  lowering  of  the 
rock  by  the  derrick?  A.  It  was  large  and 
strong  enough  when  new.    (20)  Had  not  the 


defendant  close  at  hand  npon  the  work  a  large 
quantity  of  new  rope  from  which  brake  ropes 
were  to  be  taken  as  often  as  necessary?  A. 
Yes.  (21)  Did  not  Fray,  upon  one  or  more 
occasions,  on  other  days  prior  to  the  accident, 
pour  water  on  the  brake  rope  while  rock  was 
being  lowered?  A.  Not  while  rock  was  be- 
ing lowered.  (22)  Did  not  Nelson,  upon  one 
or  more  occasions,  npon  other  days  prior  to 
the  accident,  while  rock  was  being  lowered, 
before  plaintiff  was  injured,  poor  water  oa 
the  bralie  rope?  A.  No;  not  while  rock  was 
being  lowered.  (23)  Did  not  Owens,  iipon 
one  or  more  occasions,  upon  other  days  prior 
to  the  accident,  while  rock  was  being  low- 
ered, before  plaintiff  was  injured,  pour  water 
on  the  brake  rope?  A.  Owens  did  on  one 
occasion  pour  water  on  rope,  but  it  is  not 
shown  that  it  was  done  while  rock  was  being 
lowered.  (24)  Was  not  Fray  present  when 
Nelson  ponred  water  on  the  brake  rope?  A. 
We  have  no  such  evidence.  (25)  Was  not 
Fray  present  when  Owens  poured  water  on 
the  brake  rope?  A.  He  was  on  the  plat- 
form. (26)  For  what  purpose  did  Fraypour 
water  upon  the  brake  rope  when  rock  was 
being  lowered?  A.  He  did  not  pour  water 
while  rock  was  being  lowered.  (27)  Was 
not  the  plaintiff,  Fray,  either  by  himself  or  • 
with  others,  warned  by  Mallison  that  it  was 
unsafe  forro<^to  be  lowered  upon  this  work, 
the  distance  it  was  necessary  to  lower  it,  if 
the  brake  rope  was  not  kept  wet?  A.  No. 
28  and  29  withdrawn.  (30)  Was  not  the 
brake  rope  perfectly  dry  at  the  time  of  the 
injury?  A.  Yes.  (81)  Were  not  four  or 
five  stones  lowered  after  dinner  on  the  day 
plaintiff  was  injured,  and  before  he  was  in- 
jured, with  the  same  brake  rope  that  after- 
wards broke,  without  said  brake  rope  being 
wet?  A.  Several  stones  were  lowered,  and 
no  evidence  that  rope  was  wet.  (32)  Was 
npt  the  breaking  of  the  brake  rope  caused  by 
the  burning  of  it  from  friction  with  the  jour- 
nal around  which  it  was  wound?  A.  The 
breaking  was  caused  by  the  burning  and 
wearing.  (33)  How  long  would  a  new  brake 
rope  last  upon  the  work  in  question  if  it  w;as 
kept  wet?  A.  Probably  three  or  four  days. 
(34)  Was  it  safe  to  lower  rock  the  distance 
it  had  to  be  lowered  on  this  work  without 
keeping  the  brake  rope  wet?  A.  Yes;  if 
rope  were  changed  before  becoming  danger, 
ous.  (36)  Was  not  the  rock  to  be  lowered 
on  the  work  in  question  lifted  from  a  CHr  on 
a  side  track  south  of  the  main  track  with 
hooks  suspended  on  a  rope  and  chain  from 
the  end  of  the  boom  ?  A.  It  was.  (87)  Was 
not  the  rock  which  fell  so  lifted?  A.  It  was. 
(.38)  Was  not  the  rock,  after  being  lifted 
from  the  car,  swung  round,  suspended  from 
the  end  of  the  boom  until  it  reached  the 
point  where  it  was  to  descend?  A.  It  was. 
(39)  About  how  far — how  many  feet — was 
it  swung  round  before  it  started  to  descend? 
A.  About  forty  feet.  (40)  Did  not  plaintiff 
know  that  it  was  dangerous  to  use  the  brake 
rope  if  it  was  not  kept  wet?  A.  No." 
The  railway  company  Aled  its  motion  for  a 
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new  trial,  which  was  overruled.  Thereupon 
the  court  rendered  judgment  in  favor  of  Fray 
against  the  company  for  $2,000  and  costs. 
The  railway  company  excepted,  and  brings 
the  case  here. 

Charles  Monroe  and  A.  L.  Williams,  for 
plaintiff  in  error.  P.  P.  Clark  and  Nathan 
Cree,  for  defendant  in  error. 

HORTON,  C.  J.,  {c^fter  stating  the  facts  as 
above.)  This  was  an  action  in  the  court  be- 
low by  William  Fray  against  the  Union 
Pacific  RailwUy  Company  to  recover  damages 
for  personal  injnries  received  by  him  through 
the  alleged  negligence  of  the  railway  com- 
pany in  failing  to  properly  maintain  and  safe- 
ly operate  a  derrici:  at  Deep  Hollow  bridge, 
near  a  station  on  the  line  of  the  railroad 
called  "Tiblow,"  now  known  as  "Bonner 
Springs."  Fray  was  injured  on  the  17th 
day  of  November,  1882,  while  engaged  as  a 
laborer  at  a  derrick.  This  action  was  com- 
menced on  the  2d  day  of  February,  1883,  and 
has  been  in  the  courts  over  seven  years.  It 
has  been  liere  twice  before.  31  Kan.  739,  3 
Pac.  Rep.  550;  35  Kan.  700,  12  Pac.  Rep. 
98.  When  it  was  first  here,  the  case  was  re- 
versed on  account  of  irrelevant  instructions, 
and  the  evasive  and  untrue  answers  of  the 
jury.  The  second  time  it  was  here  it  was  re- 
versed on  account  of  incompetent  evidence, 
erroneous  instructions,  and  the  failure  of  the 
jury  to  answer  questions,  submitted  to  them, 
in  an  intelligent  manner..  Upon  the  first 
trial  the  damages  allowed  by  the  jury  were 
Q2,000;  upon  the  second  trial,  $4,000;  and 
upon  the  third  trial,  $2,000.  It  is  unneces- 
sary to  give  a  full  description  of  the  derrick, 
the  ropes,  and  other  appliances  connected 
with  it,  as  Ihey  are  already  set  forth  at  length 
in  the  reports  referred  to.  In  operating  the 
derrick,  arope called  a  "brakerope"  was  used. 
A  portion  of  this  was  wound  around  the  pin- 
ion shaft.  The  rope  was  of  sea-grass,  and  an 
inch  and  a  half  or  two  inches  in  size.  While 
the  derrick  was  being  used  in  moving  a  large 
stone,  the  rope  broke,  the  derrick  went  to 
pieces,  a  portion  striking  Fray  on  his  face, 
and  injuring  him  severely.  Thejury,  among 
other  findings,  found  especially  that  the 
breaking  of  the  rope  was  caused  by  wearing 
and  the  burning  from  friction  with  the  jour- 
nal or  pinion  shaft;  that  the  rope  was  per- 
fectly dry  at  the  time  it  broke;  and  that  if  it 
had  been  kept  wet  where  it  was  wound 
around  the  pinion  shaft  it  would  not  have 
burned. 

Samuel  Mallison  was  the  general  superin- 
tendent of  the  construction.  William  Ulrich 
was  the  overseer  or  foreman  of  the  work. 
John  Nelson,  one  of  the  laborers  hand  ling  the 
derrick,  testified  that  about  11  o'clock  in  the 
forenoon  of  the  day  that  Fray  was  injured  he 
told  Ulrich  "this  brake  rope  is  about  worn 
in  two,  and  I  will  have  to  have  more  rope. " 
Ulrich  answered:  ".Jack,  you  are  'using  too 
much  rope;  let  the  rope  go."  Nelson  also 
testified  that  at  1  o'clock  in  the  afternoon  of 
the  same  day,  about  an  hour  before  Fray  was 
V.  23p.no.  16— 6t) 


hurt,  he  said  to  Ulrich:  "Well,  I  told  you  I 
wanted  more  new  rope. "  Ulrich  said:  "Go 
ahead  with  the  rope  you  have;  rouare  using 
too  much  rope.  By  God,  we  expect  to  kill  a 
man  in  this  place  before  weare  through  with 
it."  R.  P.  Seagraves  testified  that  on  the  day 
of  the  breaking  of  the  derrick  he  was  work- 
ing for  the  railway  company,  under  the  di- 
rection of  Ulrich,  at  the  Deep  Hollow  bridge; 
that  he  heard  the  conversation  between  Nel- 
son and  Ulrich  in  the  afternoon  of  the  day 
that  the  derrick  broke ;  that  Nelson  said  U> 
Ulrich:  "We  will  have  to  have  some  new 
rope;  this  rope  is  about  played  out."  Ulrich 
replied:  "You  go  ahead  with  that  rope;  you 
are  using  too  much  rope."  Nelson  answered^ 
"It  will  break  the  first  thing  you  know,  and 
there  will  be  somebody  killed."  Ulrieh  said: 

"He  didn't  give  a ;  there  would  have 

to  be  somebody  klHed  before  the  work  was 
finished,  anyway."  James  Barrett  testified 
that  he  heard  the  conversation  between  Nel- 
son and  Ulrich  just  before  the  rope  broke, 
and  stated  it  substantially  the  same  as  Nelson 
and  Seagraves.  The  contention  of  the  rail- 
way company  is  that  Fray  was  directed  by 
Mallison  and  Ulrich  to  keep  the  brake  rope 
and  pinion  shaft  wet,  and  that  the  rope  broke 
because  of  his  negligence.  Fray  denies  that 
he  had  any  such  directions,  and  claimed  tiiat 
his  sole  duty  at  the  derrick  was  to  help  hoist 
stone,  receive  and  give  signals.  The  jury 
specially  found  that  it  was  the  duty  of  Fray 
to  give  signals  when  rock  was  being  lowered 
by  the  derrick;  that  at  the  time  of  the  acci- 
dent Fray  was  on  the  platform  giving  sig- 
nals; that  neither  Mallison  nor  Ulrich  oniered 
or  directed  Fray  to  pour  water  on  the  brake 
rope,  so  as  to  keep  it  wet;  that  neither  Mal- 
lison nor  Ulrich  warned  him  that  there  was 
danger  of  the  brake  rope  burning,  while  rock 
was  being  let  down,  if  the  rope  was  not  wet, 
and  that  Fray  was  never  informed  by  any 
one  that  there  was  danger  of  the  brake  rope 
burning.  If  not  kept  wet. 

Upon  the  trial  Fray  testified:  "Question. 
Who  put  you  to  work  upon  the  derrick?  An- 
swer. Mr.  Ulrich  did.  Q.  What  did  he  tell 
you  to  do?  A.  He  told  me  to  help  hoist  stone 
and  receive  signals  and  give  signals.  Q. 
What  else,  if  anything  at  all  ?  A.  That  was 
all  he  ever  gave  me  any  orders  for.  Q.  To 
help  hoist  stone  and  give  signals?  A.  Yes, 
sir.  Q.  Were  you  at  work  on  the  platform? 
A.  I  was.  Q.  VVhoin  did  you  receive  orders 
from  during  the  work?  A.  From  Mr.  Ul- 
rich, the  foreman.  Q.  Was  he  the  foreman 
controlling  that  work  on  the  17th  of  Novem- 
ber, 1882?  A.  Yes,  sir,  he  was.  Q.  What 
were  you  doing  on  that  day, — what  part  of 
the  work  were  you  engaged  in  V  A.  Well, 
just  on  that  day  I  was  helping  hoist  stone, 
receiving  signals,  and  giving  signals.  Q. 
How  long  had  you  been  at  work  there?  A. 
I  disremember  just  about  what  time  it  was, — 
somewhere  in  September,  1882,  when  I  first 
commenced  work  at  that  place.  Q.  Did  you 
see  Mr.  Mallison  there?  A.  I  would  see  Mr. 
Mallison  pass  along  sometimes.    He  would 
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stop  there  on  the  work.  I  saw  Mallison  come 
around  there  several  different  timea.  Q. 
Where  did  you  first  see  him  tliere,  do  you 
recollect?  A.  Well/no,  I  can't  recollect  just 
the  first  time.  Q.  Was  he  there  often  during 
the  time  you  were  at  worlc?  A.  He  would 
be  around  there  sometimes.  He  would  be 
there  about  three  times  a  week,  and  some- 
times less.  Q.  What  orders  did  you  hear  him 
give,  if  any?  A.  I  never  heard  him  give 
any  ordera.  Q.  Of  any  character  whatever? 
A.  No,  sir;  I  never  heard  him  give  any  or- 
ders around  in  my  presence.  Q.  You  don't 
recollect  of  ever  iiaving  heard  him  give  any 
orders  in  your  presence?  A.  No,  sir.  Q. 
Who  gave  you  your  orders  ?  A.  Mr.  Ulrich. 
Q.  Did  you  ever  receive  any  orders  from  Mr. 
Mallison  at  all?  A.  No,  sir;  he  never  did 
give  me  any  orders.  Q.  Do  you  recollect  the 
orders  given  yon  by  Ulricii  prior  to  the  hap- 
pening of  this,  at  the  time  you  were  there? 
A.  All  the  orders  he  ever  gave  me  was  to  help 
hoist  the  stone  out  of  the  cars,  and  to  watch 
for  signals,  and  never  leave  the  platform.  Q. 
Do  you  recollect  any  other  besides  them  ?  A. 
No,  sir;  he  never  did, — never  gave  nie  any 
other  orders.  Q.  No  other  directions  or  no 
other  duties  were  assigned  to  you  but  what 
you  have  mentioned?  A.  No,  sir;  never 
did." 

There  was  other  evidence  tending  to  sup- 
port the  statements  of  Fray,  and,  as  there 
was  sullicient  evidence  to  sustain  the  verdict 
and  findings  of  the  jury,  we  cannot  disturb 
either.  Mallison  and  Ulrich  contradicted 
Fray  and  his  witnesses.  If  tlte  jury  had  ac- 
cepted their  evidence  as  satisfactory,  the  ver- 
dict and  many  of  the  material  findings  would 
have  been  favorable  to  the  railway  company. 
This  court  has  repeatedly  stated  that,  if  the 
findings  or  verdict  of  a  jury  bo  contrary  to 
the  judgment  of  its  members,  they  will  not 
be  set  aside,  if  approved  by  the  trial  court, 
unless  there  is  a  total  want  of  evidence. 
Further  complaint  is  made  that,  if  Fray  was 
not  directed  by  Mallison  or  Ulrich  to  pour 
water  on  the  brake  rope,  he  must  have  known 
it  was  dangerous  to  use  the  rope  without  be- 
ing kept  wet,  and  therefore  that  the  finding 
of  the  jury  to  the  contrary  is  without  any 
support.  Tliere  is  very  m  uch  in  the  evidence 
tending  to  show  that  Fray  did  know,  or  ought 
to  have  known,  that  it  was  dangerous  to  use 
the  rope  if  not  wet,  and  it  is  the  opinion  of 
the  writer  that  the  finding  of  the  jury  upon 
this  point  is  against  the  preponderance  of  the 
evidence.  All  the  evidence,  however,  was 
before  the  jury,  and  submitted  to  them  under 
proper  instructions,  and  we  are  unable  to  say 
that  the  finding  is  wholly  without  support. 

Nelson's  testimony,  although  very  unsatis- 
factory to  the  writer,  goes  to  the  full  length 
of  this  finding  of  the  jury.  There  is  the  pre- 
sumption that  Fray  did  not  purposely  incur 
danger  to  himself,  or  put  his  life  in  peril.  It 
is  possible  that,  although  he  may  have  thought 
tlie  rope  unsafe  for  those  below  the  derrick, 
he  did  not  think  it  dangerous  to  himself. 


The  breaking  of  the  rope  seems  to  have  been 
more  disastrous  to  the  derrick,  the  cog-wheels, 
pulleys,  etc.,  than  might  have  been  expected. 
Where  there  is  evidence  competent  to  be  con- 
sidered by  a  jury,  and  the  court  submits  it 
for  their  consideration,  a  finding  or  verdict 
thereon  will  not  be  setaside,  although  the  ap- 
pellate court  may  be  of  opinion  that  the  evi- 
dence was  insufficient  to  support  the  finding. 
Railway  Co.  v.  Kunkle.  17  Kan.  145;  Gafford 
v.  Hall,  39  Kan.  166,  17  Pac.  Rep.  851. 

Counsel  for  the  railway  company  refer  to 
the  opinions  of  this  court  upon  the  former 
bearings,  and  strenuously  insist  that  the  lan- 
guage of  those  opinions  apply  with  full  force 
to  the  case  as  now  presented.  In  this  decis- 
ion we  cannot  go  outside  of  the  record  before 
us.  A  portion  of  the  evidence  introduced 
upon  the  former  trials  was  used  as  impeach- 
ing evidence  at  the  last  trial,  and  is  contained 
in  the  record,  but  all  of  tlie  testimony  of  the 
former  trials  is  not  before  us.  When  this 
case  was  here  for  review  at  the  January  term 
for  1884,  and  at  the  July  term  for  1886.  the 
writer  of  those  opinions,  in  view  of  the  re- 
versal of  those  judgments  for  manifest  and 
manifold  errors,  made  comments  upon  the 
evidence  which  it  was  not  really  necessary 
to  make,  and  which  would  not  liave  l>een 
made  but  for  the  other  errors  then  appearing. 
The  special  findings  of  the  jury  are  criticised 
as  evasive  and  conflicting.  Under  the  prior 
decisions  of  this  court,  findings  of  fact,  if 
supported  by  sufficient  evidence,  will  be  con- 
strued so  as  to  sustain  the  verdict,  if  such  a 
construction  can  t>e  fairly  given,  and  all  find- 
ings are  to  be  harmonized,  as  far  as  possible. 
Simpson  v.  Greeley,  8  Kan.  586;  Railroad  Co. 
V.  Phillibert.  25  Kan.  588;  Railway  Co.  v.  Hol- 
ley,  30  Kan.  465,  1  Pac.  Rep.  130;  Railway 
Co.  V.  Ritz,  3S  Kan.  404,  6  Pac.  Rep.  538; 
Clark  V.  Railway  Co.,  35  Kan.  350,  11  Pac. 
Rep.  134;  Insurance  Co.  v.  Smelker,  38  Kan. 
285,  16  Pac.  Rep.  735. 

There  was  no  material  error  in  refusing  the 
instruction  about  the  revocation  of  the  order 
of  Mallison  to  Fray  to  wet  the  rope,  because 
the  jury  found  that  no  such  order  was  ever 
given.  The  instruction  for  the  jury  to  find 
the  facts  according  to  the  testimony  of  Malli- 
son was  properly  refused,  because  his  evi- 
dence conflicted  with  that  of  Fray  and  his 
witnesses.  As  to  the  liability  of  the  railway 
company  upon  the  verdict  and  findings,  we 
refer  to  Railroad  Co.  v.  Salmon,  14  Kan.  524; 
Railroad  Co.  v.  Holt,  29  Kan.  152;  Railroad 
Co.  v.  Moore,  Id.  633;  Railway  Co.  v.  Fox, 
31  Kan.  586,  3  Pac.  Rep.  320;  Itailway  Co.  v. 
Mackey,  33  Kan.  298,  6  Pac.  Rep.  291;  Rail- 
road Co.  V.  Wagner,  33  Kan,  660,  7  Pac.  Rep. 
204;  Railway  Co.  v.  Weaver,  85  Kan.  412, 11 
Pac.  Rep.  408;  Railroad  Co.  v.  Dwyer,  36 
Kan.  68,  12  Pac.  Rep.  352;  Railroad  Co.  v. 
McKee,  37  Kan.  592,  15  Pac  Rep.  484;  Par- 
agraphs 1250,  1251,  Gen.  St.  1889,  and  the 
cases  there  cited.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  justices 
concurring. 
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(43  Kan.  667) 

SOHKRMERHORM  V.  PjB»K  et  at, 
(Supreme  Court  of  Kansas.    May  10, 1890.) 

CJONDEMNATION  OF  MORTGAGED  PROPERTY — RIGHTS 

ov  Mortgagee. 
A  right  of  way  for  a  railroad  company  was 
condemned  through  land  that  was  mortgaged.  The 
mortgagor  appealed  from  the  award,  after  which 
a  proceeding  to  foreclose  the  mortgage  was  begun ; 
and  both  actions  were  pending  in  the  same  court 
at  the  same  time.  After  the  condemnation  pro- 
ceeding was  tried,  and  the  award  made  and  paid, 
it  was  found  that  the  proceeds  of  the  foreclosure 
sale  were  insufficient  to  discharge  the  mortgage 
debt.  A  motion  was  made  by  the  mortgagee  in 
the  foreclosure  action  to  have  the  amount  of  the 
award  brought  into  court,  and  applied  in  satisfac- 
tion of  the  mortgage  indebtedness;  but  no  supple- 
mental pleading  was  filed  by  the  mortgagee,  and 
neither  the  railroad  company,  nor  the  parties  te 
whom  the  award  bad  been  paid,  were  made  parties 
in  the  foreclosure  action,  and  no  effort  of  any  kind 
was  made  in  either  case  to  control  or  reach  the 
fond  until  some  time  after  the  money  had  been 
awarded  and  paid.  The  motion  was  refused. 
Held,  that  the  condemnation  money  was  not  a 
fund  within  the  jurisdiction  and  control  of  the 
court  in  the  foreclosure  action,  and  that  the  mo- 
tion was  rightly  denied. 
(Sutlabus  by  the  Court) 

Error  from  district  court,  Cowlej  county; 
A.  J.  Ptbubn,  Judge. 

S.  D.  Pryor,  for  plaintiff  in  error.  Peiik- 
ham  &  Hendenon  and  W.  E.  White,  for  de- 
fendant in  error. 


Johnston.  J.  The  order  sought  to  be  re- 
versed in  this  proceeding  was  made  in  a  fore- 
closure action  brouglit  by  R.  M.  Peck  on  the 
18th  day  of  May,  1886,  to  foreclose  a  mort- 
gage previously  given  by  Joseph  G.  MeKib- 
ben,  now  deceased,  and  his  wife,  Martha  J. 
McKibben,  upon  certain  real  estate  in  Cow- 
ley county.  Cornelia  H.  Douglas  and  S.  E. 
Schermerhorn  each  held  a  subsequent  mort- 
gage upon  the  same  real  estate,  and  they 
were  made  parties  defendant  witli  tlte  heirs 
and  administrator  of  Joseph  C.  McKibben, 
deceased.  On  the  4th  day  of  August,  1886, 
Coroeiia  H.  Douglas  filed  an  answer  and 
cross-petition  for  tlie  foreclosure  of  her  mort- 
gage; and  on  the  19lh  day  of  August,  1886, 
S.  E.  Schermerhorn  flied  an  ans  wei'  and  cross- 
petition  for  the  foreclosure  of  her  mortgage, 
and  Inez  A.  McKibben,  by  her  guardian  ad 
litem,  filed  an  answer  in  the  action  on  the 
6th  day  of  January,  1887.  On  January  15, 
1887,  the  action  was  tried  by  the  court  witi)- 
out  a  jury,  a".l  the  parties  being  present  ex- 
cept Miirtlia  J.  McKibben  and  the  adminis- 
trator of  Joseph  C.  McKibben,  deceased,  who 
were  both  in  default.  All  of  ttie  mortgages 
were  declared  to  be  liens  upon  tlie  real  estate, 
and  the  priorities  were  determined  in  favor 
of  Pecl{,  Douglas,  and  Schermerhorn,  In  the 
order  staled.  There  was  found  to  be  due  on 
Feck's  mortgage,  $1,521.34;  on  that  given 
to  Douglas,  iS2,0;30.18;  and  to  Schermerhorn, 
S884.20.  It  was  ordered  and  decreed  that 
the  real  estate  should  be  sold  to  satisfy  the 
mortgage  liens  in  accordance  with  the  prior- 
ities; and  on  the  29th  of  August,  1887,  in 
pursuance  of  ttie  judgment,  and  upon  due 
noMce,  the  real  esttile  was  sold  to  the  defend- 


ant Schermerhorn,  and  on  October  17,  1887, 
the  court,  on  motion  of  Scnermerhorn,  con- 
firmed the  sale,  and  directed  the  sheriif  to 
execute  a  deed  in  favor  of  the  purchaser. 
The  proceeds  of  the  sale  were  siifflcient  to 
satisfy  the  costs  and  taxes,  the  judgment  in 
favor  of  Peck,  and  the  judgment  in  favor  of 
the  defendant  Douglas,  and  the  sum  of  $116 
remained  to  apply  on  tiie  judgment  of  Scher- 
merhorn; leiiving  a  balance  due  Scliermer- 
horn  of  $768.20,  with  interest  thereon  at  12 
per  cent,  per  annum  from  January  15,  1887. 
It  appears  that  on  April  23,  1886,  a  strip  of 
land  through  the  mortgaged  premises  was 
condemned  for  a  right  of  way  for  the  Flor- 
ence, El  Dorado  &  Walnut  Yalley  Railroad,, 
and  the  commissioners  appointed  for  that 
purpose  assessed  the  value  of  the  land  taken 
at  $90.50,  and  the  damages  to  the  land  not 
taken  at  $150.  making  a  total  of  $240.50. 
On  May  1, 1886,  Martha  J.  McKibben  and  Inez 
A.  McKibben,  who  were  the  sole  heirs  of  Jo- 
seph C.  McKibben,  deceased,  appealed  from 
the  award  of  damages  to  the  district  court 
of  Cowley  county,  and  on  April  12,  1887,  a 
judgment  was  rendered  in  the  district  court 
in  favor  of  the  appellants,  and  against  the 
railroad  company,  for  $600  and  costs;  and  it 
is  stated  that  on  May  10,  1887,  tliis  amount 
was  paid  to  Messrs.  Jennings  &  Troup,  who 
were  the  attorneys  of  the  McKibbens  in  the 
appeal  case.  On  the  24th  of  May,  1887,  the 
plaintiff  in  error  Aied  her  motion  in  the  fore- 
closure action  to  require  that  the  mouey 
which  had  been  paid  on  the  judgment  in  the- 
condemnation  proceeding  to  the  attorneys  of 
the  McKibbens  should  be  applied  on  the 
mortgage  liens  decreed  against  the  real  es-  ■ 
tate;  and  subaequently,  on  January  30, 1888, 
a  supplementary  motion  was  filed  in  the  fore- 
closure proceeding  by  Schermerhorn,  asking^ 
that  Jennings  &  Troup  be  required  to  pay 
over  the  condemnation  money  alleged  to  be 
in  their  hands,  less  their  fees  of  $60,  to  be 
applied  on  the  balance  still  due  upon  the 
judgment  in  favor  of  Schermerhorn.  A  no- 
tice of  this  latter  motion  was  served  on  one 
of  the  attorneys  of  tiie  railroad  comp.-iny  on 
the  7th  day  of  November.  1887;  and  at  a 
hearing  of  said  motion  had  on  the  4tli  day 
of  February.  1888.  the  application  of  Scher- 
merhorn was  denied. 

There  was  no  error  in  the  ruling  of  the 
court,  and  we  reach  this  conclusion  without 
determining  wtietber  or  not  it  was  the  privi- 
lege and  duty  oftlie  mortgagee  to  appeal  from 
tlie  award  made  in  the  condemnation  proceed- 
ing. The  money  sought  to  be  reached  was 
not  a  fund  within  the  jurisdiction  of  the 
conrt  in  the  foreclosure  proceeding.  Neither 
the  railroad  company  from  which  it  was  due, 
nor  the  persons  to  whom  it  was  subsequently 
paid,  have  been  made  parties  to  that  proceed- 
ing. The  money  awarded  as  damages  for 
right  of  way  was  received  and  paid  to  Jen- 
nings &  Troup  several  months  before  the 
supplementary  motion  was  made.  There 
was  no  effort  by  Schermerhorn  to  interplead 
iu  the  condemnation  case;  nor  did  she,  by 
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any  pleading  in  the  foreclosure  action,  aak 
that  the  money  awarded  or  to  be  awarded  in 
the  condemnation  case  should  be  paid  in  or 
held  as  a  fund  for  the  satisfaction  of  the 
mortgage.  Doubtless  tlie  mortgagee  could 
have  filed  a  supplemental  pleading  in  the 
foreclosure  case,  bringing  all  the  parties  di- 
rectly connected  with  ihe  award  made  or  to 
be  made  into  court,  setting  forth  the  facts 
respecting  the  condemnation  proceeding,  and 
the  necessity  that  the  money  paid  for  right 
of  way  should  be  held  as  a  fund  for  the  satis- 
faction of  the  mortgage,  and  thus  have 
raaclied  the  end  sought  in  this  motion.  This 
might  also  have  been  accomplished  by  an  in- 
dependent action.  But  tlie  service  of  the 
motion  upon  an  attorney  of  the  railroad  com- 
pany did  not  bring  the  company  into  court 
in  the  foreclosure  action,  and  there  was  no 
attempt  to  make  the  persons  to  whom  the 
money  was  paid  parties  to  that  action.  The 
fact  that  they  were  attorneys  for  one  of  Ihe 
parties  in  the  condemnation  proceeding  does 
not  alter  the  case.  The  two  proceedings 
were  entirely  independent  or  each  other,  and 
neither  the  parties  nor  funds  in  one  proceed- 
ing are  within  the  jurisdiction  of  the  court 
in  the  other  unless  proper  steps  for  that  pur- 
pose are  taken.  Ko  effort  of  any  kind  in  any 
case  was  made  to  control  or  reach  the  fund 
until  some  time  after  the  money  had  been 
awarded  and  paid.  The  steps  taken  were  in- 
effectual. It  was  not  a  fund  within  the  ju- 
risdiction of  the  court  in  the  foreclosure  ac- 
tion, and  the  court  rightly  denied  the  motion. 
Its  judgment  will  be  affirmed.  All  the  jus- 
tices concurring. 


(43  Kan.  650) 

Kansas  City,  F.  S.  &  G.  R.  Co.  v.  Cravens 

et  al.' 

(Supreme  Court  cif  Karuias.    May  10,  1890.) 

RAIUtOAO  COMPAyHES — ^EJLLINQ  Stock— Demurseb 
to  Bvidenoe. 
A  demurrer  to  the  evidence  of  the  plaintiil 
admits  every  fact  moat  favorable  to  him  that  the 
evidence  tends  to  prove,  and  In  its  consideration 
the  court  is  not  called  upon  or  authorized  to  weigh 
the  evidence ;  and,  if  there  is  any  evidence  tending 
to  establish  the  issues  made  by  the  pleadings,  such 
demurrer  should  be  overruled. 
(Syllabus  Im  Simpson,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Miami  county;  J.  P.  Hindhan, 
Judge. 

Wallace  Pratt  and  C.  W.  Blair,  for  plain- 
tiff in  error.  W.  H,  Browne,  for  defendants 
in  error. 

Simpson,  C.  This  case  was  ^ried  in  the 
Miami  county  district  coui-t  on  the  1st  day  of 
.Tuly,  1887,  and  the  plaintiff  below  obtained 
a  judgment  for  $125.  The  action  was  brought 
to  recover  the  value  of  a  certain  bay  mare  al- 
leged to  have  been  killed  by  the  negligeni;:;,e  of 
the  railroad  company.  The  company  brings 
the  case  here  for  review.  At  the  conclusion 
of  the  plaintiff's  (below)  evidence,  the  rail- 
road company  interposed  a  demurrer  thereto, 
on  the  ground  that  the  same  failed  to  estab- 


lish a  caase  of  action.  Two  propositions  are 
contended  for  by  the  counsel  for  plaintiff  in 
error,  and  Vci^  first  is,  substantially,  that  no 
negligence  was  shown  by  not  sounding  the 
whistle,  and,  secondly,  it  was  not  shown  that 
the  presence  of  the  mare  on  the  track  was 
seen  in  time  to  stop  the  train  and  avoid  tlie 
damage.  These  are  questions  of  fact,  but 
presented  in  such  shape  that  we  are  compelled 
to  see  if  there  is  some  evidence  tending  to 
show  negligence  on  the  part  of  the  railroad 
company.  The  mare  was  killed  on  the  cross- 
ing of  a  public  highway  over  the  track  of  the 
railroad.  It  is  fairly  established  by  the  evi- 
dence that  the  train  was  behind  time,  and 
running  faster  than  usual;  it  was  going  at 
the  rate  of  18  or  20  miles  per  hour.  The  rat« 
of  speed  of  the  train  was  ^ch,  that  when  it 
struck  the  mare,  it  knocked  and  dragged  her 
150  feet.  It  was  growing  dark  when  the 
mare  was  struck,  it  being  about  8:15  o'clock 
in  the  evening  of  May  22,  1886.  There  was 
the  usual  whistling  post  at  the  statutory  dis- 
tance from  the  crossing  at  which  the  mare 
was  struck.  Most  of  the  witnesses  for  the 
plaintiff  below  at  the  trial  swore  that  the 
train  whistled  at  the  post;  two  swore  that  it 
whistled  but  once.  Conceding  tliat  the  evi- 
dence of  the  others  could  be  constrned  to 
mean  three  times,  might  it  not  be  fairly 
said,  from  the  evidence  of  the  two,  that  there 
was  but  one  whistle  at  the  station  ?  We  must 
view  this  in  the  same  light  as  the  jury  would. 
There  is  some  evidence  of  negligence,  then, 
at  the  whistling  post. 

A  demurrer  to  the  evidence  admits  every 
fact  most  favorable  to  the  other  side  which 
the  evidence  tends  to  prove.  Ciiristie  v. 
Barnes,  33  Kan.  317,  6  Pac.  Rep.  599.  In 
considering  ademurrer  to  evidence,  the  court 
cannot  weigh  evidence.  ~  Meiket  v.  Smith,  33 
Kan.  66,  5  Pac.  Hep.  394;  Wolf  v.  Washer, 
32  Kan.  533,  4  Pac.  Rep.  1036.  Applying 
the  rules  announced  in  these  two  cases  to  the 
contention  of  counsel  for  plaintiff  in  error, 
and  admitting  that  the  five  witnesses.  Walk- 
er, Turner,  Bowman,  Elden  Walker,  and 
Morris,  testified  that  the  train  whistled  three 
times  at  the  whistling  post,  while  the  record 
shows  that  Brown  and  Cravens  say  that  they 
only  heard  it  whistle  once,  and  the  negligence 
relied  on  iis  not  whistling  at  the  post,  as  ia 
the  case  of  Railway  Co.  v.  Stevens,  33  Kan. 
622,  12  Pac.  Rep.  25,  it  seems  that  there  is 
such  a  state  of  the  evidence  that  we  would 
have  to  weigh  the  testimony  of  these  Ave  wit- 
nesses against  the  two,  and  to  determine  from 
their  localities,  and  the  degree  of  attention 
paid  by  each  to  the  approaching  train,  in  or- 
der to  decide  which  statement  sliould  govern. 
This  we  are  not  required  to  do. 

The  next  inquiry  is,  does  the  plaintiff's 
evidence  show  tlie  want  of  ordinary  care  on 
the  part  of  the  railroad  company  to  avoid  the 
killing  of  the  mare  after  she  was  seen  on  or 
near  the  track?  It  seems  clear  from  the  evi- 
dence of  Walker,  who  testi&ed  for  the  plain* 
tiff,  that  the  train  was  not  whistling  or  ring- 
ing the  bell  as  it  approached  the  animal,  and 
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the  reasonable  inference  from  this  is  tliat  the 
train  men  did  not  see  the  animal  as  they  ap- 
proached it.  Then  it  would  be  a  matter  very 
largely  of  inference  whether  or  not,  by  the 
exercise  of  ordinary  care,  they  could  have 
seen  the  mare  if  they  had  been  keeping  a  good 
lookout  aliead.  Again,  their  rate  of  speed 
was  such  that  it  might  have  prevented  a  close 
inspection  of  the  track  ahead,  as  well  as  to 
have  prevented  the  stopping  in  time.  All 
these  things,  we  think,  were  matters  for  the 
jury,  and  we  are  not  clear  but  that  the  de- 
murrer ought  to  have  been  overruled.  At 
least,  there  is  not  that  entire  lack  of  evidence 
about  ordinary  care  that  would  compel  us  to 
say  that  the  demurrer  to  the  evidence  of  the 
plaintiff  ouglit  to  have  been  sustained,  and 
that  it  was  error  in  the  trial  eonrt  to'overrule 
it.  Of  course,  it  could  not  be  expected  that 
we  should  attempt  to  reconcilethe  conflicting 
statements  of  the  witnesses  after  the  dem  u  rrer 
to  tlie  evidence  had  been  overruled  and  the 
railroad  company  had  produced  its  evidence. 
The  jury  concluded  that  there  was  not  dis- 
played by  the  railroad  company  that  ordinary 
degree  of  care  required  in  the'operation  of  the 
road.  They  may  have  founded  their  opinion 
on  the  extra  speed  of  the  train,  taken  in  con- 
nection with  the  most  favorable  aspects  as 
presented  by  those  who  testified  on  behalf  of 
the  plaintiff  below.  So  far  as  the  question 
of  contributory  negligence  on  the  part  of  the 
plaintiff  below  is  concerned,  by  permitting 
the  mare  to  run  at  large,  with  no  one  in 
charge  of  her,  and  no  precaution  taken,  we 
think  the  case  of  Railway  Co.  v.  Wilson,  28 
Kan.  637,  is  decisive.  It  is  recommended 
that  the  judgmei\t  be  affirmed. 

Fbr  Curtam.    It  is  so  ordered;  all  the  jus- 
tices concurring. 


<43  Kan.  663) 

Briogs  et  ttl.  V.  McClain  et  al. 
(Supreme  Court  of  Kansas.    May  10,  1880.) 

IXDIAMB— AbLOTTBE  OV  LANDS— DBATH  BEFOBB 

Patbst. 

Under  Act  Cong.  Auk.  *,  1886.  S  2.  (34  St.  at 
Large,  819,)  which  provides  that,  on  the  death  of 
an  allottee  of  land  under  the  treaty  of  June  28, 
1863,  with  the  Eickapoo  Indiana,  leaving  heirs,  and 
without  having  obtained  a  patent,  the  secretary  of 
the  interior  shall  cause  a  patent  in  fee-simple  to  is- 
sue in  the  name  of  the  original  allottee,  the  title 
passes  from  the  government  to  the  heirs  of  the  de- 
ceased allottee. 

(SyllcOms  by  Green,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Brown  county;  B.  C.  Bassett, 
Ju<lge. 

James  Falloon,  for  plaintiffs  in  eiTor.  W. 
W.  <fe  W,  F,  Quthrie,  for  defendants  in  error. 


Gbeen,  0.  This  is  an  action  to  quiet  title 
to  the  S.  i  of  the  S.  E.  |  of  section  32,  town- 
ship 4,  range  17,  Brown  county.  The  alte- 
fations  of  the  petition  are  that  on  August 
0, 18^6,  the  plaintiffs  became  the  owners  in 


fee-simple  of  the  land  in  controversy;  that 
said  land  was  a  part  of  the  Kickapou  reser- 
vation, and,  by  the  terms  of  the  treaty  be- 
tween the  government  and  the  Kickapoo 
tribe  of  Indians,  made  June  28,  1862,  and 
proclaimed  May  28,  1863,  was  set  off  to  the 
members  of  the  tribe,  and  that  the  land  above 
described  was  allotted  to  one  KoKVtick,  an 
adult  male  member  of  the  tribe;  that  betook 
possession  of  said  land,  and  erected  a  house 
thereon,  and  otherwise  improved  it;  that  Ke- 
o-tick  died  in  Brown  county,  in  December, 
1875,  without  having  received  a  patent  for 
said  land,  and  without  having  made  proof  to 
the  United  States  district  court  of  his  ability 
to  manage  his  affairs ;  that  Ke-o-tick  had  been 
married  to  a  citizen  Pottawatomie  woman  by 
the  name  of  Gooslin,  and  by  her  he  had  a  son 
named  Ah-twine  Gooslin;  that  Ke-o-tick  died 
intestate,  leaving  as  his  sole  heir  Ah-twine 
€kK>slin,  being  a  citizen  Pottawatomie  Indian ; 
that  on  August  10. 1886,  Ah-twine  Gooslin, 
with  his  wife,  for  a  valuable  consideration,' 
deeded  said  land  to  the  plaintiffs  Briggs  and 
Leston,  who  afterwards  conveyed  an  interest 
to  the  defendant  Linn,  and  said  conveyances 
had  been  duly  Bled  for  record  in  Brown  coun- 
ty. The  petition  further  alleges  that  the  de- 
fendants make  claim  to  said  land  through  a 
deed  obtained  September  11  and  September 
23,  1886,  from  Wy-tos-see  and  Kom-so-qua, 
brother  and  sister  of  the  deceased  Ke-o-tick. 
Thedefendants  McClainand  Roach  demurred 
to  this  petition  on  the  ground  that  the  peti- 
tion did  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  which  was  sustained 
by  the  court  below,  and  the  plaintiffs  elected 
to  stand  upon  the  petition;  and  judgment 
was  accordingly  rendered  for  the  defendants; 
and  upon  this  judgment  of  the  court  below, 
in  sustaining  said  demurrer,  the  plaintiffs 
below  prosecute  this  proceeding  in  error. 

The  determination  of  the  question  raised 
by  the  pleadings  involves  the  construction  of 
the  treaty  between  the  United  States  and  the 
Kickapoo  tribe  of  Indians,  and  the  act  of 
congress  made  in  pursuance  of  said  treaty. 
The  treaty  of  June  28,  1862.  provides  that 
the  whole  Kickapoo  reservation  should  be 
surveyed,  and  such  members  of  the  tribe  as 
adopt  the  customs  of  the  whites,  and  desired 
to  have  separate  tracts  of  land,  should  have 
them  allotted  to  them  in  severalty,  and  that 
upon  said  assignment  being  made  the  com- 
missioner of  Indian  affairs  should  issue  a 
certificate  to  the  allottee;  that  the  tract  was 
set  apart  for  the  perpetual  and  exclusive  use 
and  benefit  of  such  allottee  and  his  heirs,  and 
should  only  be  disposed  of  to  the  United 
States,  or  to  the  Indian  members  of  the  tribe, 
by  |>ermission  of  the  presid'ent,  and  on  issu- 
ing the  certificate  the  allottee  shall  bedoemed 
to  have  waived  all  right  to  allotted  lands,  and 
to  other  lands  retained  in  common.  The 
treaty  further  provides  that,  when  the  presi- 
dent of  the  United  States  becomes  satisGed 
that  any  adult  male  allottee,  being  the  head 
of  a  family,  is  sufficiently  intelligent  and  pru- 
dent to  control  his  affairs  and  interests,  he 


Digitized  by 


LiOogle 


1046 


PACIFIC  BEPOETER,  Vol.  23. 


(Kan. 


might,  at  the  request  of  such  person,  cause 
the  land  severally  held  to  be  allotted  by  patent 
in  fee-simple,  with  power  of  alienation.  In 
1886,  to  carry  out  the  provisions  of  this  treaty, 
congress  passed  an  act  to  provide  for  the  set- 
tlement of  the  estates  of  deceased  Kickapoo 
Indians  in  the  state  of  Kansas,  and  for  other 
purposes.  Section  2  of  said  act  reads  as  fol- 
lows: "That,  whereallotteesundertheafore- 
said  treaty  shall  have  died,  or  shall  hereafter 
decease,  leaving  heirs  surviving  them,  and 
without  having  obtained  patents  for  lands  al- 
lotted to  them  in  accordance  with  the  provis- 
ions of  said  treaty,  the  secretary  of  the  In- 
terior shall  cause  patents  in  fee-simple  to  is- 
sue for  the  lands  so  allotted,  in  the  names  of 
the  original  allottees,  and  such  allottees  shall 
be  regarded,  for  the  purpose  of  a  careful  and 
just  settlement  of  their  estates,  as  citizens  of 
the  United  Stales  and  of  the  state  of  Kansas; 
and  it  shall  be  competent  for  the  proper 
courts  to  take  charge  of  the  settlement  of 
their  estates  under  all  the  forms,  and  in  ac- 
cordance with  the  laws  of  the  state  of  Kan- 
sas, as  in  the  case  of  other  citizens  deceased; 
and,  where  there  are  children  of  allottees  left 
orphans,  guardians  for  such  orphans  may  be 
appointed  by  the  |>robate  court  of  the  county 
in  which  such  orphans  may  reside,  and  such 
guardians  shall  give  bonds,  to  be  approved 
by  the  said  court,  for  the  proper  care  of  the 
person  and  property  of  such  orptians  as  pro- 
vided bylaw."  Under  this  act  of  congress 
the  right  to  a  patent  became  complete  in  the 
allottee.  Notliing  more  remained  to  bedone 
but  the  ministerial  duty  of  the  proper  otiicer 
of  the  government  to  issue  a  patent,  and  by 
this  act  this  duty  was  made  imperative. 

Mr.  Justice  Field,  in  the  case  of  Stark  v. 
Starrs,  6  Wall.  418,  says:  "The  right  to  a 
patent  once  vested  is  treated  by  the  govern- 
ment, when  dealing  with  the  public  lands,  as 
equivalent  to  a  patent  issueil.  When  in  fact 
the  patent  does  issue,  it  relates  back  to  the 
inception  of  the  right  of  the  psitentee,  so  far 
as  it  may  be  necessary  to  cut  off  intervening 
claimants."  We  think,  under  this  treaty  and 
the  act  of  congress  of  1886,  the  title  to  the 
land  in  controversy  was  Uxed  in  the  heirs  of 
Ke-o-tick,  the  deceased  allottee,  whoever  they 
may  be.  In  the  case  of  Limgileau  v.  Hanes, 
21  Wall.  530,  the  court  says:  "A  legislative 
confirmation  of  a  claim  to  land  is  a  recogni- 
tion of  the  validity  of  such  claim,  and  oper- 
ates as  eilectually  as  a  grant  or  quitclaim 
from  the  government.  •  •  *  If  the  claim 
be  to  land  with  defined  boundaries,  or  capable 
of  identiUcation,  the  legislative  confirmation 
perfects  the  title  to  the  particular  tract,  and 
a  subsequent  patent  is  only  documentary  evi- 
dence of  that  title. "  This  same  doctrine  was 
enunciated  in  the  case  of  Oliver  v.  Forbes,  17 
Kan.  124;  and  this  treaty,  and  the  act  of  con- 
gress under  consideration,  have  received  the 
construction  which  we  have  adopted  In  the 
case  of  Briggs  v.  Wash-puk-qua,  37  Fed.  Bep. 
135,  by  the  United  States  circuit  cotirtforthe 
district  of  Kansas.  The  court  below  erred  in 
sustaining  the  demurrer  to  the  plaintiffs'  pe- 


tition, and  we  therefore  recommend  that  the 
judgment  be  reversed. 

Feb  Curiam.    It  is  so  ordered;  all  the 
justices  concurring.    ' 


(43  Kan.  741) 

St.  Paul   Fire   &   Marine  Ins.    Co.  v. 

Kelly. 

(Supreme  Court  of  Kansas.    May  10, 1890.) 

Inscrancb — QooDS  Held  on  Commission. 

Where  an  agricultural  implcmeat  dealer. 

having  in  his  possession  a  stock  of  goods,  some  of 

which  are  bis  own,  and  some  are  held  bv  him  for 

sale  on  commission,  obtains  insurance  thereon  in 

his  own  name,  and  no  fraudulent  concealment  or 

other  fraudulent  intent  is  alleged,  the  policy  is  not 

necessarily  void;  and,  under  the  circumstances  of 

this  case,'  he  may  recover  the  value  of  his  own 

goods  destroyed  by  fire,  not  exceeding  the  amount 

of  his  policy. 

{Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Marshall  county;  £.  IIutcuin- 
SON,  Judge. 

Calderhead  &  Patterson,  for  plaintiff  in 
error.  J.  A.  Broughten,  for  defendant  in 
error. 

Strang,  C.  March  13. 1886,  T.  C.  KeUy 
was  engaged  in  selling  agricullural  imple- 
ments,  wagons,  buggies,  and  other  articles 
usually  kept  and  sold  in  connection  there- 
with, at  Marysville,  Marshall  county,  and  on 
that  day  obtained  from  the  plaintiff  a  policy 
of  insurance  indemnifying  him  against  loss 
or  damage  by  fire  on  his  stock  of  goods,  in 
thesiim  of  01,500.  He  had  other  insurance, 
of  $1,000,  on  said  stock,  and  also  $500  on  bis 
building  in  which  his  business  was  carried 
on,  and  his  goods  stored.  December  2, 1886, 
his  building  and  stock  were  destroyed  by  fire. 
December  3U,  1886,  Kelly  made  and  served 
his  proof  of  loss  upon  the  company,  and,  on 
its  refusal  to  pay  his  loss,  on  May  11,  1887, 
commenced  his  action  in  the  court  below  to 
recover  the  amount  of  his  policy.  September 
21st  thereafter,  bis  petition  was  amended, 
and  on  October  28tb  the  company  answered 
by  general  denial,  and  on  the  28th  day  of 
December  thereafter  the  case  was  tried  by  the 
court  and  a  jury.  Verdict  for  the  plaintiff 
for  the  face  of  said  policy  and  interest, 
amounting  to  $1,587.50.  Motion  to  set  aside 
the  verdict  and  judgment,  and  for  a  new 
trial.  Motion  overruled,  and  e.xcepUons 
saved  by  the  defendant  below,  who  brings 
the  case  here,  and  assigns  the  following 
errors  for  reversal:  "(1)  Court  erre<i  in 
overruling  the  demurrer  of  the  defendant 
below  to  the  petition  of  the  plaintiff  be- 
low; (2)  court  erred  in  overruling  the  de- 
murrer to  the  evidence  of  the  plaintiff  be- 
low; (3)  court  erred  in  overruling  the  motion 
of  the  defenditnt  below  for  leave  to  amend 
its  answer  to  conform  to  the  facts  proven ; 
(4)  court  erred  in  refusing  to  give  to  the 
jury  the  instruction  asked  by  defendant  be- 
low; (5)  court  erred  in  refusing  to  set  aside 
the  verdict  of  the  jury  on  the  ground  that  the 
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amount  of  the  judgment  recovered  was  too 
great;  (6)  court  erred  in  refusing  to  set  aside 
tl>e  verdict  of  the  jury  on  tlie  ground  of  tlie 
gross  misconduct  of  tlie  jury  and  the  prevail- 
ing party;  (7)  court  erred  in  submitting  to 
the  jury,  in  tlie  second  instruction,  the  ques- 
tion of  the  iegal  effect  of  the  evidence  as  to 
the  contract  of  Deere,  Mansur  &  Co." 

It  is  alleged  in  support  of  the  objection  to 
the  petition  that  the  plaintiff  therein  pleads 
— First,  ownership  in  the  property  destroyed; 
and,  xecondly,  a  special  insurable  interest 
therein.  The  allegation  in  the  petition  is 
that  the  plaintiff  is  the  owner  of  tlie  goods 
insured,  destroyed  by  the  Are,  and  had  an  in- 
surable interest  therein.  Plaintiff  claims 
that  the  clause;  "and  bad  an  insurable  inter- 
est therein,"  modifies  the  former  allegation 
of  ownership,  leaving  the  petition,  in  legal 
effect,  with  but  the  allegation  that  the  plain- 
tiff had  an  insurable  interest  in  the  goods  de- 
stroyed, and  then  argues  that  such  an  allega- 
tion is  but  a  legal  conclusion,  and  therefore 
the  plaintiff  sUites  no  fact  which  shows  he 
had  a  right  to  recover  for  the  loss  of  the 
goods  destroyed.  We  do  not  think  that  a 
fair  construction  of  the  petition.  There  is 
nothing  upon  the  face  of  the  petition  that  in- 
dicates that  the  plaintiff  intended  to  assert 
distinct  kinds  or  degrees  of  interest  in  the 
property  destroyed,  as  ownership,  and  an  in- 
surable interest  less  than  ownership.  Hav- 
ing alleged  ownership,  it  was  useless  to  al- 
lege, as  an  incidentof  such  ownership,  an  in- 
surable interest,  because  ownership  carries 
with  it  insurable  interest;  and  yet  that  is  all 
that  the  plaintiff  seems  to  have  intended. 
We  look  upon  the  words  "and  had  an  insur- 
able interest  therein"  as  mere  surplusage. 
This  conclusion  answers  the  next  objection, 
that  if,  with  the  words  "and  had  an  insur- 
able interest  therein,"  in  said  petition,  it 
states  any  interest  by  the  plaintiff  in  the 
property  insured,  such  interest  so  alleged  is  an 
interest  less  than  ownership;  and  as  the  pol- 
icy, which  is  a  pai-t  of  the  petition,  does  not 
assume  to  insure  any  interest  in  said  proper- 
ty less  than  ownership,  the  petition,  there- 
fore, does  not  state  a  cause  of  action. 

The  next  assignment  asserts  that  the  court 
erred  in  overruling  the  demurrer  of  the  de- 
fendant below  to  the  evidence  of  the  plaintiff 
below.  ■  The  ground  of  this  assignment  is 
that  the  testimony  offered  by  plaintiff  below 
proved  that  the  property  insured  was  not  the 
property  of  T.  0.  Kelly,  but  was  the  property 
of  several  distinct  Arms,  and  consigned  to 
him  for  sale  on  commission.  An  examina- 
tion of  the  evidence  in  the  record  disc-loses 
that  four  witnesses  produced  by  the  plaintiff 
below — Kelly  himself;  Fuller,  a  member  of 
the  firm  of  Deere,  Mansur  Sc  Co.,  and  man- 
ager thereof;  their  t)ook-keeper,  George  A. 
Parker;  and  their  salesman,  P.  H.  Brace — 
all  testified  that  the  goods  obtained  from 
Deere,  Mansur  &  Co.  were  purchased  by 
Kelly,  apd  were  his  goods.  The  books  of 
Deere,  Mansur  &  Co.,  which  were  produced 
in  evidence,  show  the  goods  shipped  by  them 


to  Kelly  were  sold  and  charged  to  Kelly.  The 
bulk  of  all  the  goods  in  the  Kelly  stock  at  the 
time  of  the  lire  were  from  this  company;  and 
the  goods  charged  np  as  destroyed  in  the  proof 
of  loss  of  plaintiff  below  were  nearly  all 
Deere,  Mansur  &  Co.  goods.  It  follows  from 
the  testimony  of  the  witnesses  named  that 
there  was  evidence,  and  a  good  deal  of  it, 
tending  to  prove  that  the  goods  insured,  and 
for  the  loss  of  which  Kelly  claimed  the  right 
to  recover,  were  his  property.  It  is  true 
there  is  something  in  the  evidence  looking  in 
the  other  direction,  and  tending,  perhaps,  to 
prove  that  the  goods  were  commission  goods. 

It  is  the  law  of  this  court  that,  on  a  de- 
murrer to  the  evidence  pf  the  plaintiff,  the 
trial  court  cannot  weigh  conflicting  testi- 
mony; that  being  the  province  of  the  jury. 
Bequillard  v.  Bartlett,  19  Kan.  882;  Wolf  v. 
Washer,  32  Kan.  533,  4  Pac.  Kep.  1036. 
Where  the  testimony  tends  to  support  all  the 
material  allegations  arising  under  the  plead- 
ings, it  is  the  duty  of  the  court  to  overrule  a 
demurrer  to  the  evidence.  Railway  Co.  v. 
Couse,  17  Kan.  571;  Jansen  v.  City  of  Atch- 
ison, 16  Kan.  358;  Waterson  v.  Rogers,  21 
Kan.  529.  But  the  plaintiff  alleges  that,  if 
a  portion  of  the  goods  covered  by  an  insur- 
ance policy  is  not  the  property  of  the  insured, 
though  some  of  them  are,  the  policy  is  fraud- 
ulent and  void  in  toto;  that  at  least  some  of 
the  goods  covered  by  the  policy  in  this  case, 
and  included  in  the  proof  of  loss,  were  com- 
mission goods,  and  not  the  property  of  the 
insured;  and  therefore  the  policy  was  void, 
and  the  demurrer  ought  to  have  been  sus- 
tained. There  was  no  written  application 
for  insurance  in  this  case.  There  is  no  alle-: 
gation  or  proof  of  any  fraudulent  concestl- 
ment,  or  other  fraudulent  intention,  on  the 
part  of  the  insured,  when  be  obtained  his  in- 
surance. He  had  a  stuck  of  goods  i  n  his  pos- 
session, the  most  of  which  were  his  own,  but 
a  part  of  them  were  held  for  sale  on  commis- 
sion. He  made  an  oral  application  for  in- 
surance, and  notiiing  was  said  about  the 
ownership  of  the  goods  except  in  a  general 
way,  by  asking  for  insurance  on  his  stock. 
On  the  trial  of  the  case  the  plaintiff  l>elow 
made  no  claim  for  any  goods  held  by  him  on 
commission.  The  fact  that  Kelly  held  some 
goods  for  sale  on  commission  could  not  inter- 
fere with  his  right  to  insure  his  own  goods. 
The  character' of  the  goods  rendered  it  an  ' 
easy  matter  to  distinguish  between  his  own 
and  those  held  for  sale  on  commission.  Nor 
do  we  think,  in  the  absence  of  any  fraudu- 
lent intention  in  connection  therewith,  the 
fact  that  a  small  amount  of  commission 
goods  wefe-  included  in  Kelly's  proof  of  loss 
should  affect  his  right  of  recovery  for  his 
own  goods  lost,  up  to  the  amount  of  the 
policy.  Under  the  circumstances  of  this  case 
as  disclosed  by  the  evidence,  we  do  not  think 
anything  existed  that  rendered  the  policy  void. 

Third,  the  plaintiff  says  the  court  erred  in 
not  permitting  it  to  amend  its  answer  to  con- 
form to  the  facts  proven.  The  allegation  of 
error  in  this  assignment  is  based  upon  the 
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idea  that  the  evidence  showed  the  goods  in- 
sured to  be  commission  goods.  The  verdict  of 
the  jary  settled  this  error  when  they  found 
that  the  goods  were  the  property  of  Kelly. 
With  such  a  finding,  the  object  of  Ihe  amend- 
ment asked  for  whs  done  away  with,  and  so 
there  is  no  error  in  this  assignment. 

Fourth,  the  court  erred  in  refusing  to  give 
to  the  jury  the  instruction  asked  by  the  de- 
fendant. Our  remarks  in  relation  to  the  al- 
legation of  error  by  the  court  in  oveiTuling 
the  demurrer  of  the  defendant  to  the  plain- 
tiff's evidence  also  apply  to  this  assignment. 
We  do  not  think,  under  the  circumstances  of 
this  ease,  the  court  would  have  been  justified 
in  giving  the  instruction  asked  by  the  defend- 
ant; and  therefore  the  refusal  to  give  it  is 
not  error. 

Fifth,  the  conrt  erred  in  refusing  to  set 
aside  the  verdict  of  the  jury  on  the  ground 
that  the  amount  of  the  judgment  recovered 
by  the  plaintiff  below  was  too  great.  Wheth- 
er the  judgment,  under  the  evidence  in  the 
case,  was  too  great,  was  a  question  for  the 
jury.  The  jury  found  that  the  plaintiff's 
loss,  for  which  he  had  not  been  paid  by  the 
other  company  having  a  risk  on  the  same 
goods,  was  the  full  amount  of  the  policy  in 
suit.  We  think  such  a  finding  could  be  made 
under  the  evidence,  and  therefore  we  may 
not  say  it  was  error  on  the  part  of  the  court 
to  approve  such  finding,  and  refuse  to  set  the 
verdict  aside. 

PlHintiff  alleges  that  the  court  erred  in  re- 
fusing to  set  aside  the  verdict  of  the  jury  on 
the  ground  of  misconduct  of  the  jury.  It  is 
said  by  counsel  for  plaintiff  below  that  the 
evidence  on  the  question  heard  on  the  mo- 
tion  for  new  trial  is  not  all  here.  We  think 
there  is  enough  here  to  show  that  the  alleged 
misconduct  of  the  jury  did  not  in  any  way 
prejudice  the  defendant.  The  meeting  be- 
tween the  jurors  and  Kelly  at  the  Catholic 
(air  was  a  mere  casual  coming  together.  It 
was  not  by  design.  Kelly  did  not  invite  the 
jurors  into  the  building  where  /the  fair  was 
being  held.  One  of  the  jurors  invited  him 
and  others,  and  when  in  there  it  was  a  juror 
that  set  up  the  drinks.  There  were  but  two 
glasses  of  beer  taken  by  any  one,  and  that 
was  24  hours  before  the  jury  retired  to  con- 
sider the  case.  There  was  nothing  said 
about  the  case  by  any  one  at  the  time.  It 
was  not  even  mentioned,  and  the  jurors  make 
affidavits  ttiat  they  did  not  even  think  of  the 
case  while  together  at  the  fair.  The  jurors 
also  make  affidavit  that  the  fact  of  their  tak- 
ing a  glass  or  two  of  beer  with  Kelly  in  no 
wise  affected  their  judgment  or  decision  in 
the  case.  We  therefore  think  the  court  com- 
mitted no  error  in  refusing  to  set  aside  the 
verdict  of  the  jury  on  .this  ground. 

Lastly,  the  plaintiff  says  the  court  erred 
In  submitting  to  the  jury,  in  the  second  in- 
struction, the  question  of  the  legal  effect  of 
the  evidence  as  to  the  contract  with  Deere, 
Mansur  &  Co.  The  court  instructed  the  jury 
that  the  contracts  between  Kelly  and  Deere, 
Mansur  &  Co.  wore  in  form  contracts  of  ab- 


solute purchase  and  sale,  but  informed  the 
jury  tha:.  whether  tliere  was  an  absolute  sale 
of  the  gOi.ds  by  Deere,  Mansur  &  Co.  depend- 
ed upon  the  intention  of  the  parties  to  said 
contracts,  and  left  the  jury  to  determine  the 
intention  of  the  parties  from  all  the  evidence. 
We  see  no  error  in  this.  We  recommend 
that  the  judgment  of  the  court  below  be  af- 
firmed. 

Per  CmuAH.    It  is  so  ordered;  all  the 
justices  concurring. 


Flint  e.  Board  County  Cou'bs  Jackson 

County. 

(Supreme  Court  cf  Karuas.    May  10,  ISOO.) 

TaX-8aI.S8— FOBFBITBD  ScBOOL  LANDS. 

School  land  sold  in  iseg,  to  be  paid  fpr  in  10 
annual  ingtallments,  followed  by  default  in  1873, 
became,  at  once,  ipso  facto  forfeited  to  the  state, 
and  a  sale  thereof  for  taxes  in  1874  was  void;  and, 
when  the  illegality  of  such  sale  was  ascertained, 
the  purchaser  at  said  tax-sale  had  a  right  to  have 
such  purchase  money  and  taxes  paid  subsequently, 
but,  before  ascertaining  the  invalidity  of  sacb 
sale,  refunded,  with  interest  thereon. 
(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Jackson  county;  Robert  Gbo- 
ZIER,  Judg^. 

Fabitu  M.  Clarke  and  Jamet  H.  Lowell, 
for  plaintiff  in  error.  .8.  &.  Robinson,  tot 
defendant  in  error. 

Strang,  C.  November  10,  1869,  L.  t. 
Hubbard  purchased  from  the  state  the  N.  W. 
^  of  section  86,  township  6,  range  13.  Jack- 
son county,  Kan.,  to  be  paid  for  in  ten  an- 
nual payments,  and  made  three  annual  pay- 
ments thereon,  after  which  he  ceased  to 
meet  the  payments,  and  was  in  default  from 
November  10,  1873.  After  the  sale  to  Hub- 
bard, the  land  was  assessed  for  taxation,  and, 
the  tax  of  1873  not  having  been  paid,  the  land 
was  sold  in  May,  1874,  for  the  taxes  of  1873, 
and  tlie  plaintiff  became  the  owner  of  the 
tax-sale  certificate.  The  plaintiff  paid  the 
taxes  on  said  land  for  1874,  '75,  '76.  and  '77, 
in  addition  to  the  taxes  of  1873,  paid  by  pur- 
chase of  the  tax-sale  certificate.  In  1878  he 
failed  to  pay  the  taxes,  and  in  1879  the  land 
was  again  sold  for  taxes,  and  the  plaintiff 
again  became  the  purchaser  of  the  tax-sale 
certificate.  After  this  it  was  discovered  that 
the  land  was  the  property  of  the  state  during 
all  the  time  the  plaintiff  had  been  paying 
taxes  thereon,  and  was  not,  therefore,  prop- 
erly taxable,  and  the  plaintiff  got  no  title  at 
the  several  tax -sales.  He  then  presented  a 
bill  of  the  taxes  paid  by  him,  with  interest 
thereon,  to  the  board  of  county  commission- 
ers, and  asked  them  to  refund  him  the 
amount  thereof,  under  section  146,  Tax  Law, 
(Comp.  Laws  1885,)  tendering  a  quitclaim 
deed  at  the  same  time  for  the  land.  The 
commissioners  refused  to  return  the  money  to 
plaintiff,  and  from  their  judgment  or  re- 
fusal he  appealed  to  the  district  court,  where 
the  case  was  tried,  and  a  judgment  rendered 


Digitized  by 


Google 


Kan.) 


PULSIFEB  t).  PADDOCK. 


1049 


In  his  favor  for  the  anm  of  $22.55,  with  in- 
terest from  September  2,  1879,  at  10  per 
eent.,  and  the  further  sum  of  82.45,  and  in- 
terest at  10  per  cent,  from  June  11,  1883, 
being  the  amount  of  taxes  for  1878,  with 
interest,  and  the  coats  of  tax-deed  made  June 
11,  1883,  and  interest  on  same;  but  refus- 
ing to  allow  the  plaintiff  anything  for  the 
taxes'  of  1873,  '74,  '75,  '76,  and  '77.  From 
such  judgment  the  plaintiff,  who  was  plain- 
tiff below,  oomes  here,  seeking  to  have  the 
judgment  of  the  court  below  reversed;  and 
alleges  as  error  that  the  court  ened,  under 
the  pleadings  and  evidence,  in  not  giving 
him  judgment  for  the  taxes  of  1873,  '74,  '75, 
'76,  and  '77,  and  interest  tliereon. 

We  think  the  plaintiff  is  riglit  in  his  con- 
tention. He  paid  such  taxes  under  the  mis- 
taken belief  that  he  acquired  some  interest 
in  said  land  by  his  purchase  at  tax-sale  in 
1874,  and,  when  it  was  discovered  that  he 
got  nothing  under  said  sale,  section  146, 
above  mentioned,  anthorized  and  required 
the  board  of  county  commissioners  to  refund 
to  him  the  money  paid,  with  interest  thereon. 
The  defendant  alleges  Uiat  the  plaintiff 
should  not  recover  the  money  back  because 
by  his  purchase  at  the  tax-sale  be  became 
subrogated  to  the  rights  of  Hubbard,  and  as 
a  consequence  could  have  paid  the  amount 
unpaid  on  Hubbard's  certifloate  of  purchase, 
and  demanded  a  patent  for  the  land;  and 
not  having  done  so,  and  thus  protected  him- 
self, he  cannot  ask  the  taxes  refunded  to  him; 
and  cites  section  14,  c.  94,  Gen.  St.  1868,  and 
other  authorities.  We  do  not  think  the  sec- 
tion applies.  Hubbard  made  default  in  No- 
vember, 1873.  His  entire  interest  in  the 
land  was  immediately  forfeited.  The  title  to 
the  land  at  once,  by  operation  of  law,  again 
became  vested  in  the  state.  Section  16,  o. 
94,  Gen.'St.  1868;  State  v.  Emmert,  19  Kan. 
546.  That  t)eing  the  case,  there  were  no  ex- 
isting rights  in  Hubbard  in  relation  to  said 
land  to  which  the  plaintiff  could  be  subro- 
gated. If  Hubbard  had  not  defaulted  in  his 
payments  to  the  state,  but  had  failed  to  pay 
the  taxes  on  the  land,  and  the  land  had  been 
sold  for  taxes,  and  the  plaintiff  had  become 
the  purchaser  at  the  tax-sale,  then  the  plain- 
tiff would  have  been  subrogated  to  the  rights 
of  Hubbard;  and  under  section  14,  c.  94, 
Gen.  St.  1868,  the  plaintiff,  subject  to  the 
conditions  of  the  original  certificate  of  pur- 
chase and  the  bond  of  said  purchaser,  could 
have  completed  the  payments  of  the  original 
purchaser,  and  demanded  a  patent.  In  such 
case  there  would  be  no  question  of  forfeiture. 
And  section  14,  above  referred  to,  never  con- 
templated any  forfeiture.  That  section  sim- 
ply provides  against  waste;  for  the  taxation  of 
the  land  when  sold;  and  for  the  sale  of  the 
land  for  taxes;  and  then  provides  for  the 
protection  of  the  state  in  case  the  land  is 
sold  for  taxes,  by  declaring  that  the  purchaser 
at  tax-sale  shall  be  snbject  to  the  conditions 
of  the  original  certificate  of  sale  and  pur- 
chase, and  the  bond  given  by  the  purchaser 
ia  connection  with  the  purchase.    It  will  l)e 


seen  none  of  these  provisions  are  for  the  pro- 
tection of  the  purchaser  at  tax-sale,  but  sole- 
ly for  the  protection  of  the  state.  It  may  be 
conceded,  however,  that,  under  the  law  in 
relation  to  tax-sales,  the  purchaser  at  such  a 
tax-sale  gets  all  the  interest,  and  is  subi-o> 
gated  to  all  the  rights,  of  the  original  pur- 
chaser. Tfhen,  however,  as  in  this  case,  the 
original  purchaser  has  made  default,  and  the 
land,  with  all  his  rights  thereto,  is  forfeited 
under  section  16  of  said  chapter  94,  Gen.  St. 
1868,  and  a  tax-sale  of  said  land  occurs  aft- 
erwards, there  is  nothing  left  in  the  original 
purchaser  for  the  tax-sale  purchaser  to  suc- 
ceed to,  and  nothing  upon  which  he  can  base 
a  right  to  pay  out  on  tlie  original  sale  certif- 
icate and  demand  a  patent.  The  laud  is  ab- 
solutely forfeited  to  the  state,  and  the  state 
has  a  right,  and  it  is  its  duty,  to  appraise  and 
sell  it  anew. 

We  have  examined  the  position  of  the  de- 
fendant in  relation  to  a  waiver  on  the  part  of 
the  state  of  the  forfeiture  of  the  land  by 
Hubbard,  and  the  cases  cited  in  support  of 
such  position.  We  do  not  think  titere  was 
a  waiver  in  this  case,  nor  do  we  think  there 
is  anything  in  the  cases  cited  that  supports 
the  theory  of  waiver  claimed  in  this  case. 
Hubbard  purchased  in  1869.  He  defaulted 
in  his  payments  Kovember,  1873w  Such  de- 
fault, by  force  of  the  statute,  ipso  facto 
worked  a  forfeiture  of  the  land,  and  the  stat- 
ute does  not  authorize  a  waiver.  The  land 
then  belonged  to  the  state  from  that  time  on 
until  reappraised  and  sold.  Being  the  land 
of  the  state,  the  tax  for  which  it  was  sold  in 
1884  was  illegal,  and  the  sale  thereon  in- 
valid. The  plaintiff  should  have  the  pur- 
chase money  at  such  tax-sale  refunded;  and, 
having  paid  the  taxes  for  1874,  '75,  '76,  and 
'77,  upon  the  strength  of  the  said  sale  and 
tax-sale  certificate  thus  obtained,  those  taxes 
should  also  be  refunded  to  him.  We  there- 
fore recommend  that  the  case  be  remanded  to 
the  trial  court,  with  instructions  to  modify 
tiie  judgment  for  the  plaintiff  by  adding 
thereto  the  amount  paid  by  plaintiff  on  the 
tax-sale  of  1874,  and  interest  thereon;  the 
cost  of  the  tax-deed  of  1877,  and  interest 
thereon;  and  the  amount  of  the  taxes  paid 
in  1874,  '75.  '76,  and  '77.  and  interest  thereon. 

Per-Gubiau.  It  ia  so  ordered;  all  the 
justices  concurring. 


(4t  Kan.  7U) 
FuLaiF£B  et  al.  v.  Faddook  et  oZ. 
(Supreme  Court  of  Kanta*.    May  10, 1890.) 

DSBDB  — CxnCILLATION — tTNDDB  ISPLUaNOI — Bvi- 
DENCB. 

1.  R.,  a  widower,  nearly  70  years  of  age,  hav- 
ing several  grown-up  sons  and  daughters,  and  be* 
ing  possessed  of  tl,lOO  of  personal  property,  and 
a  tract  of  land  of  the  value  of  14,000  to  1^,000,  exe- 
cuted a  will  directing,  upon  bis  death,  that  his  real 
and  personal  property  oe  converted  Into  money, 
and,  after  the  payment  of  bis  funeral  charges,  ex- 
penses, etc,  the  proceeds  be  divided  among  bis 
children,  share  and  share  alike,  with  the  exception 
that  his  oldest  daughter  should  receive  $100  in  ad- 
iltion  to  her  share,  and  a  grandson  to  receive  9130. 
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About  two  years  afterwards,  while  staying  with 
Mrs.  P.,  one  of  his  married  daughters,  he  was  tak- 
en sick,  and  in  a  few  weeks  died.  Before  his  death, 
but  while  he  was  sick,  and  physically  and  mentally 
In  a  feeble  condition,  he  executed  a  conveyance  of 
all  of  his  real  estate  to  Mrs.  P.,  his  daughter,  for 
the  nominal  consideration  of  $2,500,  but  no  money 
or  other  consideration  was  paid;  and  the  daughter 
claims  the  land  was  intended  to  be  a  gift  to  her 
from  her  father.  Soon  after  the  death  of  her  fa- 
ther, Mrs.  P.  conveyed  the  land  without  considera- 
tion to  Mrs.  B.,  her  own  daughter,  with  the  under- 
standing that  she  would  convey  the  land  to  any 
person  she  requested.  Held  that.  In  an  action 
brought  by  the  executor  and  the  other  children  of 
R.  against  Mrs.  P.  to  cancel  the  deed  from  the 
father,  the  burden  of  proof  was  upon  the  daughter, 
Mrs.  P.,  to  clearly  establish  the  perfect  good  faith 
of  Uie  transaction. 

3.  An  examination  of  the  record  in  this  case 
shows  sufflcient  testimony  to  sustain  the  judgment 
of  the  trial  court  oanceliog  the  deed  from  R.,  the 
father,  to  Mrs.  P.,  the  daughter,  upon  the  groand 
that  it  was  obtained  fraudulently. 

(Syllatrus  by  the  Court) 

Error  from  district  court,  Cloud  county; 
E.  Hutchinson,  Judge. 

On  tlie  11th  day  of  February,  1886,  Park 
B.  Fulaifer,  as  administrator  with  the  will 
annexed  of  David  Bubertson,  deceased,  John 
Bobertson,  Isabel  Temple,  and  Mattie  Ellis, 
filed  their  petition  against  Mary  J.  Paddock 
and  Alice  Bourgeois,  Anna  Mealey,  Margaret 
Beid,  David  Bobertson,  and  Jessey  Snowey, 
which,  omittingcaption.is  as  follows:  "Plain' 
tiffs  say  that  on  the  11th  day  of  February, 
1886,  the  plaintiff  Park  B.  Fulsifer  was  du- 
ly appointed  and  qualified,  and  letters  of  ad- 
ministration were  granted  to  him,  as  admin- 
istrator with  the  will  annexed  of  the  estate 
of  David  Bobertson,  theretofore  deceased,  by 
the  probate  court  of  Cloud  county,  Kan. 
That  said  David  Bobertson  was  the  owner 
during  his  life-time  of  the  north-west  quarter 
of  secliou  thirty-two,  (32.)  township  live  (5) 
south,  range  one  (1)  west,  in  Cloud  county, 
Kan.  That  on  or  about  the  25th  day  of  No- 
vember, 1885,  thedefendant  Mary  J.  Paddock, 
by  fraud,  misrepresentation,  undue  influence, 
and  deceit,  obtained  from  said  David  Bobert- 
son what  purports  to  be  a  warranty  deed  of 
the  afore.4aid  premises  to  her.  That,  at  the 
time  of  the  execution  of  the  pretended  deed 
as  aforesaid,  said  David  Bobertson  was  in 
failing  health  of  body,  and  was  in  such  a 
feeble  and  weak  state  of  mind  as  to  be  utterly 
incapable  of  transacting  business,  and  that 
said  pretended  deed  was  obtained  without 
any  consideration  whatever  being  paid  there- 
for, and  without  tlie  consent  of  said  David 
Bobertson.  On  or  about  the  5tli  day  of  Feb- 
ruary, 1886,  defendant  Mary  J.  Paddock,  aud 
Thomas  Paddock,  her  husband,  pretended  to 
convey  to  defendant  Alice  Bourgeois  the  afore- 
said land  by  deed  recorded  in  the  office  of  tlie 
register  of  deeds  of  said  county  on  February 
8. 1886;  but  the  plaintiffs  allege  that  said  Al- 
ice Bourgeois  took  said  deed  without  any  con- 
sideration whatever  being  paid  by  her,  or  any- 
one for  her,  well  knowing  all  the  facts  herein 
set  forth  as  to  the  invalidity  of  the  title  of  the 
defendant  Mary  J.  Paddock;  and  such  pre- 
tended sale  and  conveyance  to  said  Alice 
Bourgeois  is  a  bbam,  iuteuded  only  fur  the  pur- 


pose of  aiding  said  Mary  J.  Paddock  to  de- 
fraud the  plaintiffs  out  of  their  rights  in  the 
aforesaid  land.  That  said  David  liobertson 
died  on  or  about  the  10th  day  of  January, 

1886,  after  having  made  a  will  which  was 
duly  probated  by  the  probate  judge  of  said 
county  on  the  lOtb  day  of  February,  1886, 
and  in  which  it  is  provided  that  the  executor 
thereof  shall  sell  all  of  the  real  estate  of  the 
defendant,  and  convert  the  same  into  money. 
Wherefore,  plaintiffs  pray  judgment  that  said  ' 
pretended  deed  be  setaside,  and  forsucb  other 
and  further  relief  as  they  may  be  entitled  to." 
On  March  16, 1886,  the  defendants  filed  an  an- 
swer containing  a  general  denial  only.  Trial 
was  had  at  the  October  term  of  the  court  for 

1887,  without  a  j  ury.  The  court  made  a  gen- 
eral finding  in  favor  of  the  plaintiffs  that  the 
deed  from  David  Bobertson  to  Mary  J.  Pad- 
dock, and  the  deed  from  Mary  J.  Paddock.and 
Thouias  Paddock  to  Alice  Bourgeois,  for  the 
land  in  controversy,  be  annulled,  canceled, 
and  held  for  naught.  Subsequently  judgment 
was  rendered  in  favor  of  the  plaintiffs  and 
against  the  defendants  upon  the  general  find- 
ing. The  defendants  Mary  J.  Paddock  and 
Alice  Bourgeois  excepted,  and  bring  the  case 
here. 

B.  It.  Anderson  and  J.  W.  Sheaf  or,  for  plain- 
tiffs in  error.  Kennett  d-  Peck,  L.  J.  Cram, 
apd  Hugh  Alexander,  for  defendants  in  eizor. 

HoRTON,  C.  J.,  (after  stating  the  fact*  as 
above.)  David  Bobertson  died  at  the  home 
of  his  married  daughter,  Mrs.  Mary  J.  Pad- 
dock, in  Cloud  county,  in  this  state,  on  Jan- 
uary 10,  1886,  aged  about  70.  His  wife  died 
many  years  before.  He  had  been  suffering 
from  paralysis  nearly  two  years.  He  left 
surviving  hira  several  children.  At  the  time 
of  his  death,  he  owned  $1,100  of  notes.  A 
few  weeks  before  his  death,  he  had  the  legal 
title  to,  and  was  in  the  possession  of,  the  N. 
W.  ^  of  section  32,  township  5,  range  1,  in 
Cloud  county.  Bobertson  executed  a  will  on 
the  22d  day  of  October,  1883.  It  was  admit- 
ted to  probate  on  the  9th  of  February,  1886. 
He  directed  in  his  will  that  his  real  and  per- 
sonal property  be  converted  into  money,  and. 
after  the  payment  of  his  funeral  charges,  ex- 
penses, etc.,  the  proceeds  to  be  divided  among 
bis  children,  share  and  share  alike,  with  the 
exception  that  bis  oldest  daughter,  Mrs.  I3.V 
bel  Temple,  should  receive  $400  in  addition 
to  her  share,  and  the  grandson,  David  Reid, 
should  receive  $120.  During  the  years  of 
1883, 1884,  and  a  part  of  1885,  he  lived  in 
Cloud  county  most  of  the  time,  with  Mrs. 
Isaliel  Temple,  as  one  of  the  family.  Some 
time  in  the  sdmmer  or  fall  of  1885.  he  left 
Mrs.  Temple's,  and  went  to  Mrs.  Mary  J. 
Paddock's.  Before  leaving  Mrs.  Temple's, 
he  told  her  he  was  going  down  to  his  farm, 
to  set  out  soiue  shade  trees,  and  sttiy  with 
his  daughter  Mary.  Early  in  November,  1885, 
he  was  taken  sick,  and  never  recovered.  Mrs. 
Temple  called  at  her  sister's  every  two  or 
three  weeks  to  see  her  father.  When  she 
called  he  was  very  feeble.  He  could  not  work. 
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and  was  not  able  to  help  or  take  care  of  him- 
self. During  his  siclcness  it  wita  thought 
necessary,  on  account  of  his  sufferings,  to  ad- 
minister to  him  large  quantities  of  whisl<y 
and  morphine. 

On  the  25th  of  November,  1885,  David 
Robertson  executed  to  his  daughter  Mrs. 
Mary  J.  Paddock  a  deed  for  the  tract  of  land 
in  dispute;  and  on  the  5th  of  February,  1886, 
Mrs.  Paddock  and  her  liusband  conveyed  the 
land  to  her  daughter,  Mrs.  Alice  Bourgeois. 
The  land  is  worth  from  «4,000  to  85,000.  No 
consideration  was  paid  by  Mrs.  Paddock  to 
her  fatlier  for  the  conveyance.  When  Mrs. 
Bourgeois  received  the  deed,  she  agreed  to 
convey  the  land  to  any  person  her  mother 
should  request.  In  order  that  it  might  ap- 
pear that  a  money  consideration  passed  for 
the  deed  from  Mrs.  Paddock  to  Mrs.  Bour- 
geois, Dr.  Bourgeois,  her  husband,  obtained 
the  use  of  $500  for  a  few  days  from  a  bank. 
This  was  handed  to  Mrs.  Paddock,  but  soon 
after  returned  to  Dr.  Bourgeois,  and  by  him 
to  the  bank  again.  Mra.  Paddock  claims 
that  she  sold  tlie  land  to  Mrs.  Bourgeois  for 
92,600,  and  was  paid  that  sum  for  it;  but, 
upon  the  finding  of  tlie  court,  we  must  as- 
sume that  this  is  not  true.  In  the  brief  for 
defendants  below,  it  seems  to  be  conceded 
that  Mrs.  Bourgeois  was  not  a  bona  fide 
purchaser  of  the  land.  The  brief  states: 
"If  it  is  a  fact  that  lSs%.  Paddock,  after  be- 
ing frightened  by  the  houndings  of  these  peo- 
ple, at  last  made  a  sham  sale  to  Mrs.  Bour- 
geois of  the  farm,  this  is  an  evidence  of  weak- 
ness rather  than  of  fraud."  This  action  was 
brought  to  set  aside  and  cancel  the  two  deeds, 
— one  from  David  Robertson  to  his  daughter 
Mrs.  Mary  J.  Paddock,  and  the  other  from 
Mrs.  Paddock  and  lier  husband  to  Mrs.  Bour- 
geois. The  contention  is  that  there  was  no 
evidence  before  the  trial  court  tending  to 
show  the  deed  to  Mrs.  Paddock  was  procured 
by  fraud,  and,  as  the  court  canceled  the  deed 
upon  the  ground  that  it  was  obtained  fraud- 
ulently, that  the  judgment  is  wholly  unsup- 
ported by  any  evidence. 

In  such  a  case  as  this,  the  burden  of  estab- 
lishing the  perfect  fairness  and  equity  of  the 
conveyance  to  Mra.  Paddock  was  thrown 
upon  her,  in  view  of  her  father's  age,  sick- 
ness, and  feebleness  of  mind,  and  the  close 
relation  of  the  parties.  Ck>nSdence  was  nec- 
essarily re{)03ed  in  Mrs.  Paddock.  If  that 
confidence  was  abused  in  procuring  the  deed, 
the  trial  court  very  justly  set  it  aside.  The 
deed  purports  upon  its  face  to  have  been  ex- 
ecuted for  S2,500  "cash  in  hand  paid."  This 
is  much  less  than  the  value  of  the  land.  It 
is  admitted  by  Mrs.  Paddock  that  she  paid 
notliing  for  the  deed;  and,  if  she  obtained  it 
from  her  father  upon  the  promise  to  pay 
$2,500  in  money  or  in  notes,  without  in- 
tending to  pay  for  the  same,  or  if  she  did  not 
have  the  means  of  paying  what  she  agreed 
to  pay,  this  would  be  indicative  of  actual 
fraud  upon  her  part.  She  claims,  however, 
that  her  father  gave  her  the  land,  and  in- 
tended to  give  her  the  land,  without  any  con- 


sirleration  being  paid.  If  this  were,  true, 
Mrs.  Paddock  should  have  clearly  established 
the  perfect  good  faith  of  the  transaction. 
Story  states  the  rule  thus:  "  All  contracts 
and  conveyances  whereby  benefits  are  se- 
cured by  children  to  their  parents  are  ol>jects 
of  jealousy:  and,  if  they  are  not  entered  into 
with  scrupulous  good  faith,  and  are  not  rea- 
sonable under  the  circumstances,  they  will 
be  set  aside,  unless  third  persons  have  ac- 
quired an  interest  under  them,  especially 
where  the  original  purposes  for  which  they 
have  been  obtained  are  perverted  or  used  as 
a  mere  cover."  1  Story,  Eq.  Jur.  §  309.  The 
father,  David  Robertson,  at  the  date  of  the 
deed,  was  in  his  second  childhood.  There- 
fore the  entire  relation  of  the  parties  was  re- 
versed; the  father  had  become  the  child,  and 
the  daughter  had  control  of  tlie  father.  Con- 
sidering the  influence  and  infirmities  under 
Which  Robertson  labored ;  the  fact  tliat  Mrs. 
Paddock  had  his  entire  confidence;  that  the 
deed  transferred  to  her,  without  any  consid- 
eration, all  of  his  real  estate,  and  thereby  de- 
prived his  other  children  of  any  possible  in- 
terest therein, — there  is  ample  evidence  to 
sustain  the  judgment.  Certainly,  we  cannot 
disturb  it  upon  the  ground  that  it  is  not  sup- 
ported by  any  evidence. 

In  Tracey  v.  Sacket,  1  Ohio  St.  54,  it  is 
said:  "Actual  fraud  *_  «  *  was  not  es- 
sentially necessary  in  order  to  set  aside  the 
contract  in  equity.  *  *  •  The  acts  and 
contracts  of  persons  who  are  of  weak  under- 
standings, and  who  are  therefore  liable  to 
imposition,  will  be  held  void  *  •  *  if 
the  nature  of  the  act  or  contract  justify  the 
conclusion  that  the  party  has  not  exercised 
a  deliberate  judgment,  but  that  he  has  been 
imposed  upon,  circumvented,  or  overcome  by 
cunning,  artifice,  or  undue  influence."  In 
Jacox  V.  Jacox,  40  Mich.  473,  it  is  decided 
that  "an  equitable  "wardship  arises  where  a 
son  takes  charge  of  his  father's  affairs  in  the 
belief  that  the  latter  is  incompetent  to  man- 
age them,  and  the  father  passively  submits." 
In  Highberger  v.  Stiffler,  21  "Md.  338,  it  is 
held  that  where  a  parent,  through  extreme 
age  and  infirmity,  has  become  childish,  and 
depends  upon  her  son  for  advice  in  all  her 
affairs,  contracts  made  by  her  in  his  favor 
are  subject  to  the  same  strict  scrutiny  given 
to  contracts  of  children  in  favor  of  their 
parents.  "In  such  cases  it  is  not  necessary 
to  prove  the  actual  exercise  of  overweening 
infiuence,  misrepresentation,  irapoi-tunity,  or 
fraud  aliunde  the  act  complained  of."  In 
Martin  v.  Martin,  1  Ileisk.  644,  Chief  Justice 
Nicholson,  in  delivering  the  opinion,  used 
the  following  language:  "But  when  to  this 
is  added  that  the  father  was  far  advanced  in 
years,  was  greatly  enfeebled  in  body  and 
mind,  actually  verging  upon  mental  incapac- 
ity, and  was  greatly  troubled  and  uneasy  in 
his  mind,  and  that  the  son  and  agent  uses 
Ills  influence  in  procuring  a  deed  wiiich  se- 
cures to  himself  more  than  two-thirds  of  his 
father's  entire  estate,  and  to  his  brother  the 
residue,  to  the  total  exclusion  of  two  sisters 
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and  several  grandchildren,  the  law  raises 
the  presumption  of  fraud;  and  this  presump- 
tion can  only  be  overturned  by  clear  and  sat- 
isfactory proof  that  the  son  and  agent  dealt 
with  entire  fairness  and  good  faith  in  the 
transaction.  It  is  incumbent  on  him  to  show 
aflarmatively  tliat  his  father  comprehended 
fully  the  purport  and  effect  of  the  convey- 
ances, and  that  he  executed  them  freely  and 
understandingly,  knowing  that  he  thereby 
divested  himself  of  tiie  absolute  title  of  the 
lands."  See, also,  Tracey  v.  Sacket.  59  Amer. 
Bee.  615,  and  the  cases  cited;  Yearaans  v. 
James,  27  Kan.  195;  Wills  v.  Wood,  28  Kan. 
400;  2  Pom.  Eq.  Jur.  §  951. 

Complaint  is  made  because  the  deposition 
of  Thomas  Paddock  was  permitted  to  be  read 
in  evidence.  Paddock  was  the  divorced  hus- 
biind  of  Mrs.  Mary  J.  Paddock.  The  olyec- 
tions  to  this  deposition  are  not  tenable.  It 
was  taken  in  "New  York  city  while  the  dLstrict 
court  of  Cloud  county  was  in  session.  This 
is  not  a  sufficient  reason  for  rejecting  a  depo- 
sition. Nortbrup  v.  Hottenstein,  38  Kau. 
263, 16  Pac.  Rep.  445;  Railway  Co.  v.  Morse, 
88  Kan.  271.  16  Pac.  Rep.  452.  Tl»e  deposi- 
tion was  offered  as  testimony  against  Mrs. 
Alice  Bourgeois  only.  It  was  competent  as 
to  her,  if  incompetent  against  Mrs.  Paddock. 
The  deposition  recited  that  Thomas  Paddock 
was  formerly  the  husband  of  Mrs.  Mary  J. 
Paddock,  hence  there  was  no  error  in  re- 
jecting the  evidence  offered  to  prove  this 
fact.  Again,  the  motiou  to  suppress  and  the 
objections  to  llie  deposition  were  made  jointly 
by  Mrs.  Paddock  and  Mrs.  Bourgeois.  Their 
motions  were  for  the  exclusion  of  the  wliole 
of  the  deposition.  If  any  portion  of  a  depo- 
sition objected  to  is  competent,  the  court  is 
not  obliged,  upon  a  motion  to  exclude  the 
whole,  to  separate  and  exclude  the  part  that 
is  incompetent  only.  Greer  v.  Higgins,  20 
Kan.  420;  Gano  v.  Wells,  36  Kan.  688,  14 
Pac.  Rep.  251;  Smythe  v.  Parsons,  37  Kan. 
79,  14  Pac  Rep.  444.  The  evidence  offered 
to  impeach  Mr.  Paddocli  was  properly  reject- 
ed, because  no  foundation  was  laid  by  calling 
bis  attention  to  llie  matters  attempted  to  be 
proved.  Greer  v.  Higgins,  supra.  The  judg- 
ment of  the  district  court  will  be  aillimed. 

Ail  the  justices  concurring. 


(iS  Kan.  684) 

Deatherage  et  al.  v.  Hendersok  et  dl. 

{Supreme  Court  of  Kantas.    May  10,  1890.) 

Mechanics'  Liens— Sdbcontractobs—Statemext 
— Sbrvick  OS  Owner. 

1.  A  judgment  rendered  upon  the  special  find- 
ings of  a]ury,  which  are  inconsistcDtand  oontlict- 
ing,  and  against  the  great  preponderance  of  the 
evidence,  is  erroneous. 

2.  The  mere  fact  that  Inmber  used  In  a  build- 
ing is  furnished  to  the  contractor  on  hts  credit  is 
not  a  waiver  or  an  extinguishment  of  the  sub- 
contractor's lien  therefor. 

8.  Under  section  631  of  the  Civil  Code,  in  force 
In  188.5,  the  subcontractor  had  a  reasonable  time, 
after  the  filing  of  his  statement  for  a  mechanic's 
lien,  within  which  to  furnish  a  copy  thereof  to  the 
owner  or  agent  of  the  premises,  and  such  copy 
need  not  necessarily  have  been  furnished  within 
60  days  after  the  completion  of  the  building,  but 


the  subcontractor  must  have  exercised  diligence, 
after  filing  bis  statement,  in  serving  a  copy  there- 
of on  the  owner  or  agent.  What  would  be  a  rea- 
sonable time  for  the  service  of  the  notice  must  be 
determined  by  the  court  or  jury  trying  the  case, 
considering  all  of  the  attending  circumstancea. 

4.  Where  an  agent  is  authorized  by  his  princi- 
pal to  collect  an  account,  he  has  no  authority  to  ac- 
cept In  payment  an  old  claim  due  from  himself  to 
the  debtor. 

{Syllabus  by  the  Courti 

Error  from  district  court,  Wabaunsee 
county;  R.  B.  Sfillhan,  Judge. 

On  the  26th  day  of  August,  1885,  Charles 
P.  Deatherage  and  William  1.  Ewart,  under 
the  firm  name  of  Deatherage  &  Ewart,  com- 
menced their  action  against  Eli  Henderson 
et  al.,  upon  an  account  for  inmber  and  build- 
ing materials,  and  also  to  enforce  their  al- 
leged lien.  On  December  16,  1885,  a  trial 
was  had  by  the  court,  and  judgment  given 
in  favor  of  Henderson,  denying  plaintiffs' 
lien .  This  j  udgmen  t  was  reversed  at  the  July 
term  of  this  court  for  1887,  and  the  cause  re- 
manded for  a  new  trial.  37  Kan.  63, 14  Pac. 
Rep.  474.  The  new  trial  was  liad  on  October 
22,  1887.  The  jury  returned  the  following 
special  findings  of  fact:  "Was  the  lumber 
for  which  plaintiffs  claim  a  lien  sold  by  them 
on  the  general  credit  of  George  A.  Woods 
alone,  without  intending  to  obtain  any  secu- 
rity by  virtue  of  a  mechanic's  lien,  if  their 
claim  should  not  be  paid  by  Woods?  An- 
swer. Yes.  (2)  Was  George  A.  Woods  the 
agent  of  plaintiffs  for  the  purpose  of  collect- 
ing the  amount  due  for  the  lumber?  A. 
Yes." 

The  court  made  and  filed  the  following 
findings  of  fact:  "(1)  That  in  the  month  of 
March,  1885,  defendant  George  A.  Woods 
agreed  with  defendant  Eli  Henderson  to  fur- 
nish him  certain  lumber  to  be  used  by  Hen- 
derson in  the  erection  ot  a  building  on  lots 
owned  by  Henderson  in  Harveyville,  Kau. 
(2)  That  said  Woods  purchased  said  lumber, 
wliich  he  had  agi-eed  to  furnish  to  Henderson, 
from  the  plaintiff,  at  Kansas  City,  Mo.,  and 
said  lumber  was  shipped  by  plaintiffs  to  said 
Woods  on  a  car  with  other  lumber,  but  in  a 
separate  lot,  marked  'E.  H.,'  and  that  plain- 
tiffs were  general  lumber  merchants  at  Kan- 
sas City,  Mo.  (8)  That  the  value  of  said 
lumber  so  sold  by  plaintiffs  to  said  Woods 
was  at  the  time  of  shipment,  April,  1885. 
9144.91.  and  the  same  has  not  been  paid  to 
plaintiff  by  said  Wooils  or  any  otlier  person. 
(4)  That  said  Henderson  took  said  lumber 
from  the  car  on  wliich  it  was  shipped  at 
Harveyville,  Kan.,  on  the  10th  day  of  April. 
1885,  and  afterwards  used  all  of  it  iu  the 
erection  of  a  building  on  lots  7  and  8,  in 
block  5,  in  Harveyville,  Kan.,  the  same  being 
the  building  he  was  intending  to  erect  tor 
which  said  Woods  agreed  to  furnish  the  lum- 
ber. (5)  That  said  buildiug  was  completed 
on  the  16th  day  of  May.  1885.  (6)  That 
Henderson  paid  Woods  in  full  for  said  lum- 
ber at  the  time  he  received  it.  to-wit.  April 
10,  1885,  by  giving  Woods  creiiit  for  the 
amount  of  the  bill  on  an  account  owing  by 
Woods  to  him,  commencing  in  December. 


Digitized  by 


Google 


Kan.) 


DEATHEBAGE  «.  HENDERSON. 


1058 


1883.  (7)  That  on  the  14th  day  of  July, 
1886,  plaintiffs  filed  in  the  office  of  the  clerk 
of  the  district  court  of  Wabaunsee  county  a 
statement  for  a  subcontractor's  lien  accord- 
ing to  law  against  said  Henderson,  and  said 
building  and  lots  on  which  it  was  erected. 
(8)  That  on  the  25th  day  of  July,  1885,  plain- 
tiffs caused  to  be  delivei'ed  to  Henderson  per- 
sonally a  copy  of  said  statement  for  a  sub- 
contractor's lien.  (9)  That  when  Woods 
agreed  to  furnish  said  lumber  to  Henderson 
he  knew  that  Woods  would  procure  same 
from  some  other  person  and  place,  and  that 
'  when  plaiutilTs  sold  said  lumber  to  Woods 
they  knew  and  understood  that  it  was  being 
procured  by  Woods  to  be  used  by  some  other 
person  on  tlie  erection  of  a  building  on  or 
near  Harvey ville.  Kan.  (10)  That,  at  the 
time  of  the  purchase  of  said  lumber  from 
George  A.  Woods,  Henderson  did  not  know 
where  the  lumber  was  to  be  procured  by 
Woods,  nor  from  whom." 

Subsequently  the  court  made  and  filed  the 
following  conclusions  of  law:  "(1)  That 
plaintiffs  are  entitled  to  recover  from  George 
A.  Woods  the  sum  of  one  hundred  and  forty- 
four  dollars  and  ninety-one  cents,  (||il44.91,) 
with  interest  thereon  from  the  20th  day  of 
March,  1885.  (2)  That  plaintiffs  are  not'en- 
titled  to  a  lien  upon  the  real  estate  described 
in  the  petition  and  the  building  erected  there- 
on by  Henderson."  Judgment  was  entered 
upon  the  conclusions  of  law  in  favor  of  Hen- 
derson and  against  the  plaintiffs,  again  de- 
nying plaintiffs'  claim  for  any  lien.  The 
plaintiffs  excepted,  and  bring  the  case  here. 

B<iUfurd  &  lV{72<am«,for  plaintiffs  in  error. 
Hazen  d-  Isenhart,  for  defendant  in  error. 

HoBTON*  C.  J.,  (after  stating  the  facts  as 
above.)  This  was  an  action  in  the  court  be- 
low by  Deatherage  &£  wart  to  recover  $144. 91 
for  lumber,  and  to  enforce  a  subcontractor's 
lien  for  the  same.  They  claim  that  George 
A.  Woods  was  the  contractor,  and  Eli  Hen- 
derson the  owner,  of  the  building  and  prem- 
ises. The  lumber  was  purchased  in  April, 
1885,  and  used  by  Henderson  in  the  erection 
of  a  building  on  lots  7  and  8,  in  block  5.  in 
Harveyville,  in  this  state.  The  building  was 
completed  on  the  16th  day  of  May,  1885.  A 
statement  for  a  subcontractor's  lien  was  filed 
on  the  14th  day  of  July,  1885.  A  copy  of 
the  statement  was  furnished  to  Henderson, 
the  owner  of  the  premises,  on  the  25th  of 
July,  1885.  In  determining  whether  Death- 
erage  &,  Ewart  are  entitled  to  a  lien,  the  pro- 
visions of  the  Civil  Code  relating  to  liens  of 
mechanics  and  others,  in  force  in  1885,  con- 
trol. Comp.Lawsl885,  art.  27,p.685.  The 
trial  court  rendered  judgment  against  George 
A.  Woods  for  the  sum  of  8144.91,  with  interest, 
but  decided  that  the  plaintiffs  were  not  enti- 
tled to  a  lien  upon  the  building  and  pi'emises 
owned  by  Henderson.  This  case  has  been  to 
this  court  before,  and  is  reported  in  37  Kan. 
63,  14  Pac.  Rep.  474.  The  only  question  in- 
Tolved  upon  the  former  hearing  was  whether 
the  plaintiffs'  statement  for  a  mechanic's 


lien  was  sufficient.  This  court  held  the  state- 
ment sufficient,  and  therefore  ordered  a  new 
trial.  Upon  the  second  trial,  the  follow- 
ing questions  were  submitted  to  the  jury: 
"(1)  Was  the  lumber  for  which  plaintiffs 
claim  a  lien  sold  by  them  on  the  general 
credit  of  George  A.  Woods  alone,  without 
intending  to  obtain  any  security  by  viitue  of 
a  mechanic's  lien,  if  their  claim  should  not 
be  paid  by  WoodsV  Answer.  Yes.  (2)  Was 
George  A.  Woods  the  agent  of  plaintiffs  for 
tlie  purpose  of  collecting  the  amount  due  for 
the  lumber?    A.  Yes." 

It  is  clearly  apparent  that  the  trial  court 
decided  against  the  lien  of  plaintiffs  on  ac- 
count of  these  findings.  But  for  the  find- 
ings of  the  jury,  a  judgment  enforcing  the 
lien  of  plaintiffs  should  have  been  entered 
upon  the  findings  of  fact  of  the  trial  .judge. 
The  findings,  however,  of  the  jury,  do  not 
justify  any  judgment.  They  are  conflicting 
with  each  other,  and  the  evidence  to  sustain 
them  is  wholly  unsatisfactory.  Ewart,  one 
of  the  plaintiffs,  testified  that  in  making  all 
sales,  both  in  Missouri  and  in  Kansas,  on  bills 
of  this  kind,  iiis  firm  did  so  with  the  knowl- 
edge that  they  had  the  right  to  a  mechanic's 
lien,  provided  the  parties  were  not  good. 
Where  materials  are  furnished  bnd  placed  in 
a  building,  if  there  be  nothing  showing  a 
different  intention,  ajury  would  be  warranted 
in  finding  that  they  were  furnished  to  be 
used  in  such  building.  So,  if  it  appear  that 
materials  furnished  were  used  in  the  erection 
of  the  building  on  which  a  lieu  is  claimed, 
unless  it  is  shown  tliat  they  were  intended 
for  another  purpose,  it  will  be  presumed  that 
they  had  been  contracted  for  to  be  used  in 
the  building.  Power  v.  McCord,  36  111.  214; 
Martin  v.  Eversal,  Id.  222.  Under  the  stat- 
ute, the  mere  fact  that  the  materials  were 
furnished  on  tlie  credit  of  Woods  would  not 
be  an  extinguishment  or  waiver  of  the  plain- 
tiff's lien.  Sodini  v.  Winter,  32  Md.  130. 
But  it  was  decided  by  this  court  in  Weaver 
V.  Sells,  10  Kan.  609,  that  if  a  material-man 
furnished  lumber  to  a  person  with  the  un- 
derstanding that  it  should  be  sold  again'  as 
merchandise;  if  be  should  furnish  it  upon 
the  personal  credit  of  the  vendee  alone» 
without  intending  or  expecting  to  obtain  any 
security  by  virtue  of  a  mechanic's  lien, — it 
would  hardly  be  claimed  that  a  mechanic's 
lien  would  be  created,  even  though  the  ven- 
dee might  after  wariis  use  the  lumber  in  erect- 
ing a  building.  The  right  to  the  lien  must 
be  created  at  the  time  or  before  the  iiiaterial 
is  furnished.  It  cannot  be  created  after- 
wards. It  is  the  furnishing  of  the  material 
under  a  contract,  with  the  intention  and  un- 
derstanding that  it  shall  be  used  in  erecting 
the  building,  that  creates  the  lien.  If  the 
plaintiffs  furnished  the  lumber  exclusively 
on  the  credit  of  Woods,  and  without  intend- 
ing to  have  any  lien,  then,  of  course,  Woods 
was  not  their  agent  in  selling  the  lumber  to 
Henderson,  nor  could  he  be  their  agent  for 
the  purpose  of  collecting  from  Henderson 
the  amount  due  plaintiffs  for  the  lumber.   In 
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view  of  the  conflicting  findings,  all  that  we 
can  do  is  to  reverse  the  judgment,  and  order 
a  new  trial.    Section  559,  Civil  Code. 

Counsel  for  the  defendant  claim  that,  as 
the  copy  of  the  lien  was  not  .served  until 
after  the  expiration  of  60  days  from  the  com- 
pletion of  the  building,  plaintiffs  have  no 
lien.  They  say  "that  the  lien  must  not  only 
be  tiled  within  the  sixty  days,  bot  the  copy  of 
the  lien  roust  be  served  witliin  the  sixty  days; 
that  all  things  necessary  to  be  done  to  perfect 
the  lien  must  be  done  within  the  sixty  days; 
that  the  serving  of  the  copy  of  the  lien  is  as 
imperative  as  the  filing;  that,  under  the  me- 
chanic's lien  law,  the  party  claiming  the  lien 
must  show  be  lias  complied  with  all  the  re- 
quirements of  the  statute,  and  within  the 
time  Axed;  that  at  the  end  of  sixty  days  his 
lien  must  be  completed  in  all  respects,  for 
after  that  time  he  can  do  nothing  to  perfect 
his  lien;  in  other  words,  that  the  validity  of 
the  lien  must  bedetermined  at  the  end  of  the 
sixty  days,  and,  if  anything  is  left  undone  at 
that  time,  then  no  valid  lien  exists. "  We  do 
not  concur  in  thesd  views.  Section  631,  art. 
27,  p.  685,  Conip.  Laws  1885, -reads:  "Any 
person  who  shall  furnish  any  such  material 
or  pei-form  such  labor  under  a  subcontract 
with  the  contractor,  wishing  to  avail  himself 
of  the  act,  shall  file  a  statementof  the  amount 
due  him  from  such  contracted  for  the  labor 
performed,  or  the  material,  fixtures,  or  ma- 
chinery furnished,  and  a  description  of  the 
property  upon  [to]  which  thesiirae  were  done, 
[applied,]  within  sixty  days  after  the  comple- 
tion of  the  buildings,  improvements,  or  repairs, 
or  the  furnishing  or  putting  up  of  fixtiiies  or 
machinery,  or  the  performing  of  sucli  labor, 
in  a  book  kept  by  the  clerk  of  the  district 
court  for  that  purpose,  and  furnish  a  copy 
thereof  to  the  owner  ur  agent  of  the  premises, 
which  book  shall  be  ruled  off  into  separate 
columns,  with  heads  as  follows:  *  When 
Filed,'  'Name  of  Contractor,'  'Name  of 
Claimant,'  'Amount Claimed,' and  'Descrip- 
tion of  Property;'  and  the  proper  entry  shall 
be  made  under  each  of  such  heads;  and 
th^  district  clerk  shall  be  entitled  to  a  fee  of 
twenty-five  cents  for  making  such  entries; 
and,  if  the  contractor  does  not  pay  such  per- 
son or  subcontractor  for  the  same,  such  sub- 
contractor or  person  shall  have  a  lien  for  the 
amount  due,  for  such  labor  or  material,  on 
such  lot  or  lots,  from  the  same  time,  and  to 
the  same  extent,  and  in  the  same  manner, 
and  to  the  same  extent,  as  such  original  con- 
tractor." 

Statutes  relating  to  liens  for  mechanics  and 
material-men  should  be  liberally  construed  so 
as  to  protect,  as  far  as  possible,  within  the 
terms  of  the  statute,  the  rights  and  equities  of 
such  persons.  If  the  construction  be  given  as 
contended  for,  in  many  cases  the  liens  of  me- 
chanics and  material-men  could  not  be  per- 
fected. The  statute  in  force  in  1885  gave  a 
subcontractor,  furnisliing  material  or  per- 
forming labor,  GO  days  after  the  completion 
of  the  building  to  Ale  his  statement  for  a 
lien.    If  such  a  contractor  had  ail  of  the  60 


days  within  which  to  file  his  statement,  it 
w^ould  have  been  impossible  for  liim.  in  many 
cases,  to  furnish  a  copy  tbei-eof  to  the  owner 
or  agent  of  the  premises  within  the  60  dayi, 
if  his  statement  was  not  Aled  until  the  last 
day.  A  more  reasonable  construction  of  the 
statute  would  be  to  give  the  subcontractor  a 
reasonable  time,  after  filing  his  lien,  to  fur- 
nish a  copy  thereof  to  the  owner  or  agent  of 
the  premises.  What  would  be  a  reasonable 
time  must  be  determined  by  the  court  or  jury 
trying  the  case  under  tiie  attending  cir- 
cumstances. Bat  the  subcontractor  must  be 
diligent  in  serving  his  notice  after  tiling  liis 
lien.  Sections  630,  631,  633,  and  636  of  the 
Civil  Code,  relating  to  mechanics'  liens,  in 
1885,  were  repealed  by  chapter  168,  Sess.  Laws 
1889;  and  section  632  of  the  Civil  Code,  as 
now  in  force,  gives  express  directions  for  the 
mode  of  the  service  of  a  subcontractor's  no- 
tice upon  the  owner  of  the  premises.  Gen. 
St.  1889,  par.  4735. 

One  other  matter  deserves  a  word  of  com- 
ment. The  court  committed  error  in  per- 
mitting Henderson  to  prove  that  he  paid 
Woods  for  the  lumber  by  giving  credit  on  an 
old  account  due  from  Woods  to  him.  If  it 
were  the  intention  of  the  plaintiffs  to  sell  their 
lumber  to  Woods  upon  tiis  personal  credit 
exclusively,  and  without  any  lien,  then  this 
evidence  had  nothing  to  do  with  the  case. 
If  the  plaintiffs  have,  under  the  statute,  a 
lien  for  their  material,  then  Henderson  had 
no  power  to  satisfy  their  claim  by  giving 
Woods  credit  on  an  old  account  due  from 
him,  even  if  Woods  was  the  agent  of  plain- 
tiffs for  the  purpose  of  collecting  their  bill 
for  the  lumber.  Scully  v.  Dodge,  40  Kan. 
395.  19Pac.  Rep.  807;  Organ  Co.  v.  Lasley, 
40  Kan.  521,  20  Pac.  Rep.  228.  The  judg- 
ment of  tlie  district  court  will  be  reversed, 
and  the  cause  remanded  for  a  new  triaL  All 
the  justices  concurring. 


(43  Kan.  CSII 
DsATnERAOE  et  at.  v.  Howekstein. 
iSupreme  Court  cf  Kansas.     May  10, 1890.) 

Error  from  district  court,  Wabaunsee  county; 
B.  B.  Spillman,  Judge. 

Bott^ord  &  WitlUims,  for  plaintiffs  in  error. 
Hazen  &  Isenhart,  for  defendant  in  error. 

HoRTON,  C.  J.  This  case  was  submitted  to  this 
court  at  the  same  time  of  the  case  of  Deatherage 
V.  Henderson,  ante,  1052,  (just  decided.)  All  the 
questions  involved  in  this  case  were  also  involved 
in  that  case.  Therefore,  upon  the  authority  of  that 
case,  the  judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

All  the  justices  oonourring. 


(44  Kan.  43) 

State  ex  rel.  Attokney  Gbmebai,  v.  Sul- 
livan et  al. 
(Sunrcme  Court  of  Kansas.    Uaj  10, 1S90.} 
CJountt-Sejit — LooATios— Elbotios— (JoaBOPTioa. 
In  an  election  for  the  permanent  location  of 
a  county-seat,  when  the  evidence  discloses  the  fact 
that  a  urge  number  of  the  votes  cast  for  the  suc- 
cessful candidate  were  procured  through  bribery, 
fraud,  and  corruption  of  the  partisans  of  such  can- 
didate, said  votes  should  be  rejected,  if  they  CMk 
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be  ascertained,  and  dedacted  from  tbe  entire  poll, 
and  the  total  vote  of  said  candidate. 

(Syllabus  by  Chreen,  C.) 

Commissioners'  decision.    Mandamus. 

L.  Ji.  Kjellogg,  Atty.  Gen.,  Taylor,  Jones 
&  Taylor,  and  Rhoades,  McCartney  <fe  Wise, 
for  the  State.  W.  B.  Hutchinson  and  Webb 
&  Webb,  for  defendants. 

Green,  C.  This  is  an  original  action,  com- 
menced in  this  court  by  the  attorney  general, 
in  Uie  name  of  the  state,  to  compel  the  de- 
fendants, wlio  are  county  officers  of  Grant 
county,  to  remove  their  oflices  from  tlie  city 
of  Ulysses  to  Appomattox,  on  tbe  ground 
that  the  latter  place  received  a  majority  of 
the  legal  votes  cast  at  an  election  held  in 
said  county,  for  the  permanent  location  of 
the  county-seat,  ou  tbe  16th  day  of  October, 
1888.  The  pleadings  show,  in  this  case,  that 
the  county  of  Grant  was  duly  organized  and 
apportioned  into  five  townships,  in  which 
election  precincts  were  designated  in  each 
township,  said  townslii[>s  being  named,  re- 
spectively, Lincoln,  Sher-man,  Sheridan,  How- 
ard, and  Thomas;  that  Ulysses  was  the  tem- 
porary county-seat;  that  on  the  16th  day  of 
October,  1888,  an  election  was  held  in  each  of 
the  precincts  in  said  county  for  the  election 
of  certain  county  and  township  ofQcers,  and 
for  the  permanent  location  of  tlie  county-seat 
of  said  county;  that  returns  were  duly  made 
to  the  board  of  county  commissioners,  and  on 
the  19th  day  of  October,  1888.  said  returns 
were  canvassed,  with  the  following  result  as 
to  the  location  of  the  county-seat  in  each  of 
the  townships  named: 
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41 

81 

2    920 

— That  the  board  of  county  commissioners 
then  and  there  declared  Ulysses  elected  and 
chosen  as  the  permanent  county-seat  of  Grant 
county.  It  is  charged  by  tbe  relator  that  the 
town  of  Ulysses  was  not  at  such  election 
legally  chosen  as  such  permanent  county-seat 
of  said  county  by  the  legal,  affirmative  votes 
of  a  majority  of  tbe  qualified  voters  of  said 
county  voting  at  said  election;  that,  in  tbe 
election  precinct  of  Lincoln,  211  voters  who 
cast  their  ballot  at  said  election  for  the  loca- 
tion of  the  permanent  county-seat  at  Ulysses 
were  bribed;  that  133  votes  cast  at  said  elec- 
tion in  Lincoln  township  were  fraudulent  and 
void, having  been  cast  by  persons  not  bonaftde 
residents  of  the  county;  that,  in  the  pre6inct 
of  Sherman,  in  said  county,  19  voters  who 
cast  their  ballots  at  said  election  for  Ulysses 
were  bribed  and  paid;  that,  in  the  voting  pre- 
cinct of  Sheridan,  39  voters  who  cast  their 
ballots  for  Ulysses  as  the  permanent  county- 


seat  were  bribed  and  paid  to  cast  their  bal- 
lots; that,  in  tbe  voting  precinct  of  Howard, 
93  voters  who  cast  their  ballots  for  Ulysses 
as  the  permanent  county-seat  were  bribed; 
that,  in  the  voting  precinct  of  Thomas,  in 
said  county,  49  voters  were  bribed  to  cast 
their  ballots  for  Ulysses  as  tbe  permanent 
county-seat.  And,  further,  that  12  votes 
cast  in  favor  of  Ulysses  as  the  permanent 
county-seat  in  Thomas  townsliip  were  cast  by 
persons  not  bona  fide  residents  of  said  county; 
that,  in  the  township  of  Sherman,  41  of  the 
registered  voters  of  the  county  banded  and 
organized  themselves  together,  with  officers 
and  written  rules,  for  the  express  purpose  of 
casting  their  ballots,  as  a  unit,  for  the  town 
for  permanent  county-seat  which,  through 
its  citizens  or  otherwise,  would  pay  and  give 
them  the  largest  property  consideration,  and 
they,  being  unable  to  sell  or  dispose  of  their 
votes,  cast  their  votes  forthetownof  Shockey, 
in  said  county,  to  the  number  of  41.  It  is 
further  charged  that  in  the  township  of  Thom- 
as, in  said  county,  a  large  number  of  the 
registered  voters,  to  the  number  of  31,  band- 
ed and  organized  themselves  together  for  the 
same  purpose,  and,  being  unable  to  sell  said 
organization,  voted  for  Golden,  in  said  county, 
as  the  permanent  county-seat.  The  relator 
further  charges  that  the  town  of  Ulysses, 
through  its  legally-constituted  officers,  and  a 
body  of  persons  who  owned  large  property  in- 
terests in  said  town,  bribed  a  large  number 
of  voters  for  tbe  purpose  of  locating  the  said 
county-seat  at  said  town;  that  the  town  of 
Appomattox  received  a  majority  of  all  the 
legal  votes  cast  at  the  election  as  permanent 
county-seat  of  Grant  county. 

To  determine  the  various  questions  in- 
volved in  this  case,  and  the  validity  of  the 
vote  cast  in  the  several  precincts,  we  shall 
consider  the  election  in  each  of  tbe  townships 
named. 

1.  Lincoln  township  cast  318  votes  for 
Ulysses,  and  118  votes  for  Appomattox.  In 
this  township  the  two  rival  towns  were  situ- 
ated about  three  miles  and  one-half  apart. 
The  evidence  shows  that,  during  the  months 
of  July,  August,  and  September,  1888,  par- 
ties commenced  coming  to  Ulysses  and  Ap- 
pomattox from  different  portions  of  the  coun- 
try, and  remained  there  until  after  the  elec- 
tion; that  they  lodged  in  houses  furnished  by 
parties  interested  in  Ulysses,  and  a  large 
number  of  them  were  supported  without  ex- 
pense to  themselves;  these  people  came  ap- 
parently for  no  other  purpose  than  to  partic- 
ipate in  this  county-seat  election;  that,  dur- 
ing their  stay  there,  they  had  no  regular  em- 
ployment, and  that  rations  were  issued  to 
them  almost  daily  up  to  the  date  of  the  elec- 
tion; that  efforts  were  made  to  sell  their 
votes  to  tbe  rival  town  companies,  but  with- 
out apparent  success  until  theday  of  tbe  elec- 
tion; that,  on  the  morning  of  the  election  in 
question,  the  election  board  was  organized  by 
placing  one  judge  friendly  to  Appomattox  on 
the  board,  and  two  friendly  to  Ulysses.  The 
evidence  shows  that  a  large  number  of  depu* 
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ty-sheriffs  were  placed  arouni]  tlie  polls,  and 
on  the  opposite  side  of  the  street  a  building 
was  occupied  by  armed  men,  with  a  barri- 
<!ade  constructed  in  front.  The  voting  in 
the  fore  part  of  the  day  whs  very  light.  Dif- 
ferent clubs,  known  as  the  "Jones  Club," 
the  "Gamblers'  Club,"  the  "Stevens  County 
Club,"  the  "Palmer  Club,"  and  tlie  "Farm- 
ers' Club,"  were  organized  and  holding 
meetings,  and  carrying  on  negotiations  with 
the  officers  of  the  town  companies.  The  pri- 
mary object  of  these  various  associations 
seems  to  have  been  to  realize  the  most  that 
they  could  out  of  this  county-seat  contest. 

A.  J.  Uoisington  was  the  active  partisan 
of  Ulysses  at  this  precinct,  and  had  in  his 
employ  Frank  Donalioe,  A.  J.  Jook,  and 
others.  With  regard  to  the  employment  of 
these  men,  Mr.  Hoisington  says:  "Question. 
Mr.  Hoisington,  you  may  tell  in  your  own 
way  the  arrangements  between  Mr.  Heber 
and  yourself  and  Mr.  Oonahoe,  and  his  gang 
of  followers.  Tell  it  as  briefly  as  you  can, 
and  as  quick  as  you  can.  Answer.  Briefly, 
when  I  arrived  in  Ulysses,  I  was  told  that 
Mr.  Donahoe,  and  some  parties  of  whom  it 
was  said  he  was  the  leader,  were  in  town, 
expecting  to  take  some  part  in  the  county- 
seat  flglit,  upon  one  side  or  the  other.  Fre- 
quently friends  of  Ulysses  came  to  me,  and 
urged  me  to  see  Mr.  Donahoe,  and  make 
some  arrangement  tosecure  him  in  the  inter- 
est of  Ulysses.  In  answer,  I  told  them  that 
I  wasn't  ready  to  talk  with  anybody;  that  I 
didn't  understand  the  situation.  I  met  Mr. 
Donahoe,  and  some  of  those  whom  it  was 
stated  be  represented,  occasionally,  in  town, 
simply  bidding  them  good  day,  and  passing 
on.  About  four  days  or  five  days  iMjfore  the 
16th  of  October,  Mr.  Donahoe  and  I  met  near 
the  post-office  in  Ulysses,  and  subsequently 
Mr.  Donahoe  remarked  that,  if  I  liad  any- 
thing to  say,  I  would  better  say  it  pretty 
soon;  that  the  boys  were  getting  uneasy; 
that  they  had  offers  from  the  Appomattox 
town;  and  that  some  of  the  boys  were  mak- 
ing arrangements,  and  had  already  gone  over 
there,  and  were  staying  there.    He  stated: 

<  If  you  have  anything  to  say  to  me,  you  had 
better  be  saying  it  quick.'  I  remarked  to 
him,  in  answer,  that  I  didn't  understand  the 
situation  very  well,  and  couldn't  talk  to  him. 
I  then  asked  him  how  he  felt  towards  Ulys- 
ses. He  says:  *  You  know  I  have  always 
been  in  these  county-seat  fights,  and  it  is  a 
matter  of  business  with  me.'  I  says:  '  That 
is  the  size  of  it.'  I  then  passed  on  with  the 
remark  that  be  would  better  talk  with  some 
of  the  other  boys.  During  the  day,  parties 
friendly  to  Ulysses,  and  residents  of  Ulysses, 
came  to  me,  and  wanted  to  know  what  I 
meant  by  standing  DonahoeoH.  I  told  them 
I  meant  just  what  I  had  done;  that  I  wasn't 
ready  to  talk  to  anybody  upon  any  such  prop- 
osition as  T  understood  Mr.  Donahoe  wanted 
to  talk  with  me  on.  I  think  the  next  day  I 
met  Mr.  Donahoe,  and  he  abruptly  asked  me: 

<  What  are  you  going  to  do?  '  I  told  him  I 
wasn't  ready  to  do  anything  yet.    '  Well,'  be 


says,  *  you  had  better  be  damn  quick  about  it.' 
And  I  got  away  from  him  as  easy  as  I  could. 
About  Friday  or  Saturday  morning,  I  think, 
through  the  instigation  of  some  parties  whose 
names  I  don't  now  remember,  he  came  to 
Mr.  Heber  and  me,  iu  the  Grant  County 
Bank,  and  bad  a  talk  with  us,  to  the  effect 
that,  if  we  wanted  to  dQ  anything,  he  was 
ready  to  close,  otherwise  he '  would  go  else- 
where,— meaning,  as  I  understood  it,  to  the 
other  town.  After  a  consultation  between 
Mr.  Heber  and  myself  and  Mr.  Donahoe,  and 
a  general  canvassing  of  the  matter,  it  wound 
up  in  an  agreement  to  the  effect  that,  if  Mr. 
Donahoe,  as  well  as  his  friends,  would  stay 
with  Ulysses,  and  not  go  upon  the  other  side, 
and  have  nothing  to  do  with  the  campaign 
on  the  other  side,  and  would  remain  friendly 
with  us  until  the  election  was  all  over,  that 
we  would  give  the  crowd  fifteen  hundred 
dollars.  He  kicked  for  much  more,  and  said 
he  was  offered  much  more  on  the  other  side, 
and  parleyed  over  it  a  good  deal.  But  final- 
ly that  amount  was  agreed  to  be  paid  to  him 
and  to  his  followers.  I  believe  that  is  the 
substance  of  the  negotiation." 

Donahoe's  statement  with  reference  to  his 
duties  upon  that  occasion,  and  what  tran- 
spired, are  stated  in  his  own  language: 
"Question.  Then,  after  the  organization  of 
the  polls,  what  took  place  then?  In  what 
manner  was  the  voting  conducted  for  some 
time?  Answer.  From  the  opening  of  the 
polls  until  the  afternoon,  about  four  o'clock, 
the  voting  was  very  slow.  They  all  under- 
stood that  they  were  to  get  money,  and  no- 
body seemed  spending  up  to  tiiat  time  a  dol- 
lar; and  it  was  nearly  four  o'clock,  or  about 
that  time.  It  was  between  the  hours  of  half 
past  three  and  five,  positively.  I  goes  to  Mr. 
Uoisington  and  looks  him  up  myself,  and  I 
says:  '  Yoa  have  got  to  start  the  ball  rolling.' 
He  had  been  to  me  previous  to  that  time.  I 
says,  *  We'll  start  the  ball  rolling  now;'  and 
he  says:  '  Come  to  the  printing-office,  and  the 
men  will  be  paid  off  at  ten  dollars  a  man  for 
every  man  that  votes  for  Ulysses.  A  man 
will  stand  at  the  polls,  and  will  carry  you  the 
list  of  the  names  to  the  pay-room.'  And  he 
mentioned  the  boy's  name  that  worked  in  tlie 
bank.  I  dou't  know  his  name.  He  says: 
'  He  will  b^  there  to  pay  off  the  boys.  You 
bring  the  list,  and  record  the  boys  for  pay- 
ment, and  they  will  get  their  money.'  Q. 
Where  was  this  printing-office  located,  with 
reference  to  the  polling  place?  A.  We  had 
only  the  street,  from  thirty  to  sixty  feet. 
We  passed  around  the  corner,  and  then  went 
to  the  rear,  and  I  should  judge  that  we  c^ime 
within  a  door  or  two  of  the  polling  place  at 
the  rear.  It  may  or  might  not  have  been 
the  first  or  next  door  to  it.  Q.  Well,  what 
then?  A.  I  had  pretty  strong  bold  on  an  or- 
ganl2ation  of  forty,  and  they  were  uneasy 
about  their  money,  and  all  uneasy;  and  I 
went  to  them,  and  told  them  they  would  get 
ten  dollars  a  man  if  they  voted  for  Ulysses, 
and  if  they  voted  for  Cincinnati  they  wouldn't 
get  a  cent,  and  that  their  votes  would  be 
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watched,  anJ  they  couldn't  vote  wrong,  and 
the  first  man  that  voted  wrong,  he  was  liable 
to  get  himself  into  trouble  if  he  came  around 
and  tried  to  get  money,  and  that  he  would 
get  no  money,  either.  Q.  State  right  here 
your  connection  with  this  organization  you 
speak  of, — in'whiit  manner  you  connected 
yourself  with  it.  A.  Well,  as  soon  as  I  was 
promised  the  fifteen  hundred  dollars,  I  went 
and  brought  my  seven  men,  besides  myself, 
together;  and  we  all  joined  the  organization, 
in  order  to  breali  her  up,  if  necessary,  and 
throw  her  solid,  if  we  couldn't.  Q.  Well, 
what  reply  did  this  organization  make  to  you, 
as  a  member  of  it,  when  you  told  them  they 
could  get  their  ten  dollars?  A.  They  was 
suspicious  of  us  as  members.  They  thought 
we  belonged  to  the  ■  Hoisington  outfit,'  as 
they  called  it.  But  tliey  admitted  us  as  mem- 
bers, and  swore  us  in.  They  hadn't  at  that 
time  electetl  any  officers.  We  gave  the  crowd 
the  president  and  secretary,  and,  as  they  sup- 
posed, everything  connected  with  it.  But 
we  had  made  up  our  .minds  that,  by  giving 
them  tlieir  officers,  we  could  have  such  ahold 
on  the  organization,  by  the  time  it  came 
around,  that,  when  it  came  to  negotiating  be- 
tween Hoisington  and  ouvselves,  we  would 
go  there,  and  assist  Mr.  Hoisington  to  break 
up  tlie  organization  by  bringing  word  from 
Mr.  Hoisington  that  perhaps  he  never  sent. 
Q.  Well,  following  out  that,  did  you,  or  did 
you  not,  obtain  any  position  in  that  organi- 
zation ?  A.  Mr.  Jones  and  a  man  from  Gar- 
den City,  (I  forget  bis  name.  I  did  know 
it,  but  I  have  forgotten  it,)  they  were  ap- 
pointed. Jones  and  myself  were  chums,  and 
we  made  an  agreement  to  break  boodle  in 
this  tiling, — what  we  made  out  of  it.  I  nom- 
inated Mr.  Jones  as  one  of  the  committee  to 
see  Mr.  Hoisington.  They  were  also  given 
power  to  go  and  see  Mr.  Grayson,  at  Cincin- 
nati, to  see  if  he  had  any  boodle,  and  to  see 
what  his  bid  would  be  for  our  organization. 
Mr.  Jones,  he  went  to  see  Mr.  Hoisington,  or 
was  supposed  to,  but  didn't.  I  don't  think 
he  went  near  the  man.  And  he  came  back, 
and  said:  'Not  a  cent.  Hoisington  won't 
pay  no  boodle.'  And  they  came  to  see  Mr. 
Orayson,  and  Mr.  Grayson  said  the  same. 
He  actually  said  it.  That  I  know.  I  was 
present  during  the  conversation.  In  coming 
to  see  Mr.  Grayson,  we  had  banked  that  Mr. 
Orayson  hadn't  the  money  to  do  the  business. 
We  were  at  that  time  true  blue  to  Mr.  Hois- 
ington. We  brought  this  other  man  from 
Garden  City  witli  us  to  see  Mr.  Grayson, — 
the  gentleman  that  I  have  frequently  men- 
tioned that  I  have  forgotten  his  name.  Gray- 
son says:  'Boys,  we  are  all  right.  We  are 
friends.  But,  God  help  us,  we  have  no 
money.'  We  went  back,  and  gave  the  report 
to  the  organization,  and  we  had  them  in  sus- 
pense from  that  time  till  the  day  of  the  elec- 
tion, about  four  o'clock  in  the  afternoon; 
and  I  carried  word  to  each  individual  as  I 
caught  them,  and  I  says:  <  Boys,  you'll  get 
ten  dollars.  That's  the  most  you  are  offered.' 
I  instructed  them  to  hold  back  their  votes, 
v.23r.no.l6— 67 


and  not  vote  till  I  told  them.  They  were 
every  one  true  to  their  pledge,  and  not  one 
attempted  to  vote  until  half  past  three  to  five 
o'clock;  and  in  the  mean  time,  as  I  previ- 
ously stated,  I  told  Mr.  Hoisington  that  ail 
was  ready, — that  was  about  half  past  three 
o'clock ;  and  he  told  me  what  to  do  with  those 
men.  And  he  says:  'Drive  them  to  the 
polls,  and  vote  them  for  Ulysses.  There  will 
be  a  man  there  to  take  the  names,  and  he 
will  pass  you  the  lists;  and  you  carry  that 
list  to  the  rear  of  the  printing-office,  and  they 
will  get  ten  dollars  a  man.  That  is  all  we 
can  afford  to  pay.'  They  was  to  be  paid  for 
their  votes  for  voting  fur  Ulysses.  Q.  How 
soon  after  that  before  the  voting  began  of 
this  contingent?  A.  As  fast  as  I  could  pull 
them  into  that  line;  and  in  half  an  hour — it 
was  between  the  hours  of  half  past  three  and 
half  past  four — I  had  perhaps  twenty-five 
waiting  to  poll  their  votes  at  ten  dollars,  and 
by  half  past  five  I  had  perhaps  seventy-five, 
and  bad  already  voted  twenty-five;  and  from 
that  on  to  six  o'clock,  and  the  closing  of  the 
polls,  there  were  anywhere  from  fifty  to  . 
seventy-five  men  in  line  continually,  and  anx- 
ious to  get  in  line,  for  their  ten-dollar  note 
for  their  vote.  Q.  Now,  this  organization  of 
forty,  did  you  see  them  after  that, — after 
the  voting  began  as  an  organization?  A. 
Just  previous  to  the  first  voting,  at  half  past 
three  o'clock,  I  got  to  that  organization  as 
fast  as  I  could,  to  prevent  any  disturbance, 
and  told  tliem  about  the  ten-dollar  note,  and 
told  them  where  to  get  the  ten-dollar  note,  if 
they  voted  for  Ulysses ;  that  the  other  side 
had  DO  money,  and  they  had  better  crop  out 
their  ten-dollar  note  than  not  get  any  money 
at  all, — for  I  knew  most  of  them  were  hungry, 
and  were  there  for  that  purpose.  Q.  Were 
they  together  when  you  made  that  statement? 
A.  We  couldn't  get  them  together.  I  told 
them  to  get  together  as  fast  as  possible  in 
that  room,  and  we  got  in  all  twenty-five  or 
thirty,  and  had  a  great  deal  of  work,  and  got 
back  on  the  street  as  quick  as  I  could.  I 
went  to  the  building  behind  the  barricade, 
and  instructed  the  men  on  the  inside,  and 
said:  'If  there  is  any  trouble  to-day,  it  will 
be  within  the  next  hour.  Get  back  there, 
and,  if  any  man  gets  after  me,  I  will  throw 
up  my  hands,  anddraw  him  out  of  the  crowd; 
and,  if  he  draws  a  gun  on  me,  kill  him.'  Q. 
Did  you  see  any  of  this  organization  vote 
there?  A.  Some  of  tliem  voted.  Some  got 
left  in  line  at  the  polls.  We  rolled  the  ball  a 
little  too  late  in  the  afternoon  to  get  them  all 
to  vote.  '  They  couldn't  crowd  into  line  fast 
enough.  Q.  After  getting  them  into  line, 
and  getting  the  line  full,  what  were  your 
principal  duties  then?  A.  To  take  the  list 
from  the  man  there  at  the  polls.  They  told 
me,  but  I  don't  remember,  the  man's  name. 
He  was  some  county  officer  at  that  time.  To 
take  the  list  from  him,  and  carry  that  list  to 
the  rear  of  the  building  that  I  mentioned, 
and  give  it  to  the  clerk  there, — he  had  a 
bundle  of  currency  in  front  of  him, — and  tell 
him  this  list  wus  all  right,  and  to  give  tbem 
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their  ten  dollars;  that  they  had  voted  for 
Ulysses.  Q.  And,  in  doing  that,  that  caused 
you  to  remain  near  the  polls.  How  far  was 
this  man  with  the  list  from  the  polls?  A. 
He  was  right  at  the  polls,  with  the  tirst  man 
that  voted,  all  the  time.  Q.  In  what  manner 
did  he  get  the  names  that  were  put  on  the 
list?  A.  He  heard  their  names;  and,  the 
same  time  they  gave  their  names,  he  gave 
them  a  bnllot  for  Ulysses.  Q.  He  took  the 
name,  and  handed  them  a  Ulysses  ballot,  just 
as  he  reached  the  polls?  A.  Yes,  sir;  and 
he  run  out  of  ballots,  and  fell  back  in  line, 
and  gave  every  man  a  ballot  for  Ulysses. 
Q.  Well,  the  names  were  taken  down,  as  I 
understand,  as  they  were  called  out  and 
voted;  as  the  names  were  put  in,  he  put 
the  name  down  on  this  list;  and,  as  the  list 
was  filled,  you  would  take  it  from  him?  A. 
I  took  it  from  him,  and  carried  it  to  the  place 
that  I  have  stated.  Q.  How  many  of  these 
lists  did  you  carry  to  the  back  part  of  the 
printing-office,  where  the  paying  was  going 
on?  A.  There  was  not  less  tlian  ten  on  any 
paper  that  I  carried  back ;  and  I  kept  tally  of 
my  trips,  and  I  made  fourteen  trips.  I 
swear,  positively,  not  less  than  one  hundred 
and  forty;  and  I  estimate — I  don't  think  that 
I  am  overdoing  it — two  hundred.  Q.  This 
list  that  was  made  there  comprised  the  names 
of  pei-sons  who  had  voteJ  the  Ulysses  ticket, 
did  it?  A.  It  did.  We  were  careful  to  see 
that  they  didn't  vote  any  other.  Q.  It  com- 
prised, also,  the  names  of  men  who  were  to 
receive  pay  for  casting  their  vote  for  Ulysses? 
A.  It  did.  Nobody  else  was  to  receive  a  cent, 
and  we  were  to  watch  to  see  nobody  else 
rung  in.  That  was  part  of  my  work  there, 
and  I  received  four  hundred  ami  fifty  dollars 
for  my  one  day's  work.  Q.  Do  you  know 
whether  the  men  whose  names  were  placed 
on  that  list  by  that  man  who  was  checking, 
and  whose  names  you  carried  back  to  this 
office,  wt-re  paid  at  the  office?  A.  I  Wiis 
afraid  at  the  time,  or  after  the  (>oll3  were 
closed,  that  there  was  some  few  left  outside, 
but  they  have  all  been  paid;  and  I  looked  at 
the  line  after  the  currency  had  all  run  out, 
as  they  said,  and  I  think  there  was  about 
twenty-five  men  in  line;  and  Hoisington  told 
me  to  'quiet  those  men,  and  we  will  give 
them  checks,  and  the  checks  are  good.'  Q. 
What  instructions  were  given  to  the  men 
who  voted  there  as  to  where  and  how  they 
should  get  their  ten  dollars?  A.  They  were 
to  go  to  the  rear  of  the  printing-office.  A»I 
think,  it's  the  rear  of  the  next  two  or  three 
doors,  or  perhaps  the  first  door,  from  the 
polls.  I  can't  say  positive.  It  was  just 
around  the  corner,  and  a  few  steps  from  the 
polls.  Q.  Was  that  the  same  place  designated 
by  Mr.  Hoisington?  A.  It  was  the  same 
place, — the  same  place  that  Mr.  Hoisington 
toll!  me  to  take  the  list  of  niimes.  Q.  When 
you  told  them  where  to  go,  what  did  you  tell 
them?  Where  did  you  tell  them  this?  A.  I 
told  them  on  the  street,  when  I  had  time.  It 
was  a  very,  busy  day  for  me.  Q.  Ton  told 
them  as  you  could  find  them?    A.  Yes,  sir; 


and,  when  I  thought  they  were  backward 
about  getting  in  line,  I  rushed  around,  and 
told  them  to  get  in  line;  that  Hoisington 
would  pay  them  ten  dollars  a  vote.  I  men- 
tioned Hoisington 's  name  because  we  looked 
to  Hoisington  for  our  pay.  Q.  In  what  man- 
ner did  these  men,  after  they  had  voted,  go  to 
this  place  for  their  pay?  A.  They  couldn't 
pay  them  off  as  fast  as  they  came,  and  they 
had  to  take  their  chances  in  line,  like  men  at 
a  post-office,  after  letters,  who  had  no  box. 
Q.  Now  who.  if  any  one,  had  charge  of  that 
line  back  where  they  were  being  paid  off? 
A.  I  looked  out  to  keep  them  in  line,  and, 
when  they  became  quarrelsome  and  trying  to 
get  ahead,  I  told  them  to  keep  quiet,  and 
take  their  turns.  I  had  free  access  to  the 
cashier's  office,  and,  if  I  saw  a  man  raising  a 
disturbance.  I  would  push  him  ahead  of  the 
crowd,  and  say:  '  This  is  my  friend.  Step 
back,  and  let  him  in,' — if  I  was  afraid  he 
would  raise  a  disturbance;  and  I  would  see 
that  these  men  kept  in  line;  and,  if  I  rushed 
a  man  in  as  I  stated,  I  would  say:  <  This  man 
is  all  right  for  Ulysses.  He  is  in  a  hurry. 
Fay  him  off.'  Q.  Do  you  know  what  amount 
of  money  was  paid  out  there  to  men  on  these 
lists?  A.  I  can  not  positively  sUite.  It  was 
not  less  than  fourteen  hundred  dollars;  and  I 
estimate — and  carefully  estimate — it  at  two 
thousand." 

While  the  evidence  shows  that  this  man 
was  a  disreputable  character,  and  bis  evidence 
has  been  challenged  by  a  number  of  witnesses, 
bis  statements  as  to  what  transpired  that  day 
are  in  a  measure  corroborated  by  a  number 
of  witnesses.  C.  H.  Lawyer,  a  member  of 
the  Farmers'  Club,  says:  "As  a  member  of 
committee  of  club,  saw  Hoisington.  I  said 
I  wanted  twenty  dollars  each  for  club, — about 
forty.  He  said:  *If  they  are  all  Ul^'sses 
men.Iwill  give  them  twenty  dollars  for  their 
work.'  We  reported.  Club  talked  it  awhile, 
and  then  went  and  voted.  Met,  after  we 
voted,  at  the  bank.  Hoisington  there,  and 
thirty  or  forty  of  club.  I  voted  for  Ulysses. 
Hoisington  gave  checks  for  twenty  dollars. " 
Jacob  Elliot  testified:  "Committee  of  Farm- 
ers' Club,  Mr.  Lawyer,  and  others  told  me 
they  had  fifty  or  sixty.  They  could  sell  to 
the  town  that  would  pay  the  highest  money." 
Liidwig  Ommundson  said:  "Belonged  to  or- 
ganization to  vote  one  way, — the  Farmers. 
Number  members,  fifty-five.  Rathbone  one 
of  committee.  Object  to  see  how  much  mon- 
ey we  could  get  for  so  many  votes  for  county- 
seat  on  day  of  election.  Committee  reported 
we  could  get  twenty  dollars.  Club  accepted. 
Went  to  vote.  We  took  Ulysses  tickets. 
Had  a  roan  on  outside,  and  we  had  to  fold 
tickets  with  Ulysses  on  outside,  and  show 
him  name  on  the  ticket.  All  the  club  voted. 
I  voted  for  Ulysses.  Got  check  for  twenty 
dollars.  Hoisington  there."  Charles  Miller 
stiites:  "My  neighbors  in  club  were  to  get 
twenty  dollars  to  vote  for  Ulysses.  1  voted 
for  Ulysses.  Got  check. "  Loderick  Mathews, 
one  of  the  j udges  of  the  election ,  says :  "One 
man  handed  me  his  ticket,  and  wouldn't  let 
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loose.  Said  he  wanted  to  know  where  to  go 
to  get  his  money.  He  said  they  told  liiin 
they  would  give  him  ten  dollars  for  his  vote, 
and  he  said:  •!  don't  want  to  vote  till  I  get 
it.'  !Bd  Short  took  hold  of  him  and  said, 
'  That  is  all  right,'  and  he  went  away." 

It  was  stated  by  a  number  of  witnesses,  in 
connection  with  these  negotiations  which  had 
been  carried  on,  that  different  sums  had  been 
offered  to  secure  the  vote  of  the  club  or  clubs, 
and  these  propositions  had  been  declined  un- 
til a  proposition  had  been  accepted  upon  the 
part  of  the  Jones  Club,  numbering  about  81 
men,  to  cast  their  votes  for  the  sum  of  ;S10 
apiece.  One  of  the  members  of  this  club 
stated  that  each  received  $10  in  consideration 
of  voting  for  Ulysses  for  the  permanent 
county -seat  on  the  16th  of  October,  1888; 
and  another  one  stated  that  they  were  there 
for  boodle.  These  clubs  wero  conducted  to 
the  polls  by  the  leader,  with  tickets  placed  in 
their  hands  in  such  a  manner  that  parties 
standing  at  the  polls  conld  see  the  way  in 
which  they  voted,  and  their  names  were 
taken  down,  and  afterwards  conducted  to 
some  convenient  place  forpayment;  the  pay- 
master ctiecking  the  names  from  the  lists 
furnished  by  the  parties  making  them  at  the 
polls.  In  this  manner  other  clubs,  known 
and  styled  the  "Gamblers'  Club," numbering 
12;  the  "Stevens  County  Club,"  of  57;  the 
"Palmer  Club,"  of  40;  and  the  "Farmers' 
Club,"  of  55, — voted  later  in  the  day,  receiv- 
ing, as  the  testimony  shows,  different  sums, 
ranging  from  $10  to  $20,  for  their  votes.  The 
evidence  further  shows  that  about  an  hour  be- 
fore the  closing  of  the  polls  the  cliallenger  in 
the  interest  of  Appomattox  had  been  removed 
from  the  polls,  which  greatly  facilitated  the 
voting  of  these  various  clubs.  The  evidence, 
as  we  have  examined  it,  of  the  number  be- 
longing to  the  various  clubs,  and  who  were 
paid  for  casting  their  votes,  as  well  as  the 
individuals  not  connected  with  any  of  these 
organizations  who  received  money  in  like 
manner,  establishes  the  fact  that  at  least  195 
persons  belonging  to  these  various  organiza- 
tions, and  individuals  not  belonging  to  any 
clubs,  received  either  money  or  checks  in  con- 
sideration of  their  votes;  that  these  various 
sums  were  paid  by  parties  interested  in,  and 
active  partisans  of,  Ulysses.  The  evidence 
shows  that  A.  J.  Hoisington  gave  checks  on 
the  Grant  County  Bank,  for  $20  each,  to  the 
members  of  what  was  known  as  the  "Farm- 
ers' Club,"  in  Lincoln  township,  in  consid- 
eration of  their  voting  for  Ulysses.  The 
evidence  further  shows  that  parties  who 
attempted  to  pass  along  the  wire  leading  to 
the  polls  with  other  than  Ulysses  tickets  had 
their  tickets  taken  from  them,  and  torn  up, 
and  given  others,  or  shoved  outof  the  line, 
and  under  the  wire,  away  from  the  polls. 
We  are  satisfied,  from  an  examination  of  all 
the  evidence  in  relation  to  votes  cast  at  tliis 
precinct,  that  at  least  195  votes  cast  at  said 
precinct  for  the  town  of  Ulysses  for  perma- 
nent county-seat  were  so  tainted  with  fraud 
and  corruption  by  reason  of  the  bribery  of 


the  voters  that  said  votes  should   not  be 
counted. 

2.  As  to  the  township  of  Howard,  115 
votes  were  polled, — 108  for  Ulysses,  and  7 
for  Appomattox.  A.  H.  Heber,  James 
Buckles,  and  a  party  by  the  name  of  Larkin, 
were  present  In  this  township,  and  were  act- 
ive workers  for  Ulysses.  As  to  the  method 
of  voting  at  this  precinct,  ^latthew  Duty  tes- 
tifled:  "Question.  What  was  Mr.  Heber  po- 
ing?  Answer.  Well,  as  near  as  I  could  tell, 
he  was  writing  down  names.  There  was  a 
big  crowd  around,  and  I  couldn't  get  next  to 
him.  Q.  Now,  state  whether  or  not  he  took 
down  your  name.  A.  Well,  I  think  he  did. 
Q.  On  the  way  to  the  polls,  was  it  necessary 
for  you  to  show  your  ticket  to  any  one,  or 
did  you  show  your  ticket  so  it  could  bo  seen? 
A.  Yes,  sir;  I  held  it  so  it  could  be  seen. 
Q.  Who  was  it  that  was  examining  tickets 
that  way?  A.  Well,  I  tliink  Monroe  Cover 
was  the  one  that  looked  at  my  ticket.  Whether 
he  Was  intending  to  do  anything  with  it  or 
not,  I  —  Q.  Did  Mr.  Cover  have  any  list  of 
names?  A.  I  think  he  did.  Q.  How  long 
after  you  voted  was  it  that  you  received  this 
twenty-dollar  check  from  Towler?  A.  The 
night  after  the  election."  E.  F.  Towler  had 
a  club  of  39,  including  himself,  which  he 
voted  at  this  precinct.  C.  L.  W.  Green  had  an- 
other club,  which  voted  at  this  precinct,  num- 
bering 29;  and  a  party  by  the  name  of  Mess- 
mer  liad  another  club,  numbering  27, — all 
voting  for  Ulysses,  and  were  afterwards  paid 
in  snrns  ranging  from  $15  to  $20  each.  One 
witness  testilied  that  he  saw  money  paid  after 
night  by  Towler;  that  there  was  a  list  on  the 
table;  and  that,  when  a  party  was  paid,  a 
pencil  mark  was  drawn  through  his  name. 
One  of  the  judges  of  the  election  at  this  pre- 
cinct stated  that  the  votes  were  scattering 
until  4  or  5  o'clock,  when  the  rush ,  began, 
and  that  three-fourths  of  the  votes  were  cast 
from  5  F.  M.  on.  As  to  the  distribution  of 
the  tickets  at  this  precinct,  C.  T.  Melloan 
testified  as  follows:  "Question.  State  what 
Heber  did  during  that  day, — what  you  saw 
him  do  and  say.  Answer.  He  distributed 
tickets  during  that  day,  and  registered  each 
man's  name  as  he  voted.  Q.  State  the  man- 
ner in  which  he  distributed  Ulysses  tickets? 
A.  He  distributed  Ulysses  tickets.  He  had 
a  bunch  in  his  hand,  with  the  blank  side  out, 
and  he  would  write  the  voter's  name  on  the 
blank  side.  He  kept  his  list  on  the  blank 
side  of  a  ticket,  and  as  l^e  would  write  the 
name  he  would  hand  the  ticket  to  the  voter. 
He  would  hand  a  ticket  from  under  the  bot- 
tom. The  tickets  were  held  in  that  way 
[illustrating]  in  his  hand,  leaving  the  one  he 
was  writing  on  on  top.  Q.  What  was  he  writ- 
ing on  the  top  ticket?  A.  He  was  writing 
the  names  of  the  men  as  they  voted.  Q. 
Where  was  he  at  the  time  he  distributed 
those  tickets  and  wrote  the  names?  A.  The 
voting  was  going  on  on  the  east  side  of  the 
window,  and  he  stood  right  by  the  window 
jamb  until  1  raised  an  objection;  and  then  he 
went  to  the  wire  fence,  and  stood  there,  right 
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by  the  building.  They  had  a  wire  stretched 
to  keep  the  crowd  away  from  the  window. 
Q.  How  would  he  obtain  the  name,  as  you 
say,  of  the  voter?  A.  By  some  one  of  these 
three  men  mentioned— Green,  Towler,  or 
Messmer — standing  by  his  side,  and  telling 
who  the  man  was  as  he  went  to  vote.  Q. 
How  long  was  that  metliod  continued?  Q. 
Until  the  voting  was  all  in,  except.  I  believe, 
one  vote."  Seven  otlier  voters  cast  their  bal- 
lots for  Ulysses  at  this  precinct,  and  were 
afterwards  paid  by  different  parties.  The 
evidence  shows  that  at  this  precinct  94  votes 
were  cast  for  Ulysses  for  which  the  parties 
were  afterwards  paid  different  sums  of  money 
or  checks,  and  should  not  be  counted. 

3.  Thomas  township  cast  65  votes  for 
Ulysses,  33  votes  for  Appomattox,  and  31 
votes  for  Golden.  George  Earp,  the  mayor 
of  Ulysses,  was  present  at  this  precinct  on 
the  diiy  of  the  election ;  and  tlie  evidence  dis- 
closes the  fact  that  6  of  the  electors  were 
paid  the  sum  of  $10  each  for  voting  for 
Ulysses  by  him,  and  that  G.  C.  Pell  paid  for 
2  others  at  this  precinct, — making  8  votes 
which  should  not  be  counted  for  Ulysses. 

4.  Sherman  township;  voting  place,  Shock- 
eyville:  A  party  by  the  name  of  Corp  was 
present  at  this  precinct  in  the  interest  of 
Ulysses;  and  the  evidence  discloses  the  fact 
that  12  of  the  persons  voting  at  this  precinct 
for  Ulysses  received  the  sum  of  910  each  for 
their  votes. 

5.  Sheridan  township;  voting  place,  Spur- 
geon:  The  same  object  seemed  to  inspire 
tite  voters  of  this  township,  to  place  their 
ballots  where  they  could  realize  the  greatest 
sum  of  really  capital  for  them;  and  purchasers 
were  in  the  market.  Clubs  were  organized 
here,  as  well  as  elsewhere,  to  sell  to  the  high- 
est bidder.  There  were  captains  representing 
clubs  numbering  6,  8,  and  24  voters.  Will- 
iam Horn  testitled,  in  relation  to  the  election 
at  this  precinct,  "that  there  were  seven  dep- 
uty-sheriffs at  this  precinct  in  favor  of  Ulys- 
ses, and,  when  these  boodle  voters  came,  others 
had  to  stand  back  from  the  window;  that 
thirty  men  jammed  at  the  window  who  bad 
their  names  on  the  petition  to  vote  for  ten 
dollars,  and  they  were  rushing  to  the  win- 
dow, tiie  deputy-sheriffs  keeping  the  others 
back,  away  from  the  window;  that  prior  to 
that,  before  these  voters  came  up,  we  had  all 
bad  access  to  the  window  and  house,  but 
when  this  band  came  we  had  access  to  neither 
window  nor  the  house."  This  witness  saya 
he  saw  a  list  of  30  names  agreeing  to  vote 
for  Ulysses  at  $10, — these  were  under  Green 
and  Scott;  that,  after  voting,  Scott  said: 
"  •  Boys,  all  of  you  who  are  on  my  list  for  ten 
dollars,  get  into  line.'  They  did  so.  He 
counted  them,  then  went  behind  the  stable, 
got  some  money,  and  told  tliem  to  come  into 
the  light.  I  followed  the  gang  to  the  store. 
They  called  for  a  light.  A  deputy-sheriff 
called  the  roll,  and  Scott  paid  the  money." 
Conrad  S.  Scott,  the  captain  of  one  of  tliese 
organization:),  testified:  "Question.  Did  you 
see  any  number  of  voters  gotten  together. 


and  put  in  line,  and  counted?  Answer. 
Well,  I  did  during  that  evening,  after  the 
election  was  over.  Q.  What  number?  A. 
There  was  twenty-four,  I  believe.  I  listed. 
Q.  For  what  purpose  were  they  brought  to- 
gether? After  they  were  brought  together, 
what  was  done?  A.  Well,  that  means  yoo 
want  me  to  get  right  down  to  business,  I 
suppose.  Q.  Yes,  sir.  For  what  purpose 
were  they  brought  together?  A.  For  the 
purpose  of  getting  some  money  that  had  been 
left  there  for  them.  Q.  Did  they  get  it?  A. 
Yes.  I  think  they  did.  Q.  What  amount? 
A.  They  got  ten  dollars  for  the  man.  Q.  In 
what  manner  was  it  paid  to  them  ?  A.  Well, 
their  names  were  called,  and  the  money  paid 
to  them,  and  their  names  canceled  off,  as  long 
as  there  was  money.  I  said  there  was  twenty- 
four  men  listed.  There  was  twenty-three  of 
them  paid.  Q.  Who  called  the  list?  A.  A 
young  man  by  the  name  of  Nicholson.  Q. 
Whose  money  was  this  that  was  paid  out? 
A.  Well,  1  don't  know.  I  received  it  from 
a  man  by  the  name  of  Mr.  Larkin.  That  is  as 
near  as  I  can  give  his  name.  Q.  You  may 
state  what  he  requested  it  to  be  paid  out  for. 
A.  He  told  me  that  it  was  for  work.  Q. 
What  work  did  he  refer  to  when  be  spoke  of 
work?  A.  Well,  I  didn't  think  he  defined 
himself  very  explicitly,  or  that  he  did  at  all. 
Q.  Who  called  them  up  in  line,  and  called 
their  names,  before  they  were  paid?  A. 
Well.  I  think  Mr.  Nicholson  called  them  up 
in  line,  and  I  counted  them.  Q.  Did  you 
pay  twenty-four?  A.  No,  sir;  twenty-three, 
— ten  dollars  each.  I  received  two  hundred 
and  thirty-Qve  dollars  in  all.  The  balance 
was  promised  to  be  paid,  but  wasn't."  Thir- 
ty-six men  belonging  to  the  different  organ- 
izations at  this  precinct  cast  their  ballots  for 
Ulysses  as  the  permanent  county-seat,  and 
were  compensated  in  the  manner  indicated 
by  the  evidence  quoted. 

6.  It  is  claimed  upon  the  part  of  the  relat- 
or that  the  41  votes  cast  by  Sherman  town- 
ship for  Shockey.  the  2  votes  cast  by  Sher- 
idan townsliip  for  Spurgeon.  and  the  31  votes- 
cast  by  Thomas  township  for  Golden,  should 
be  eliminated  from  the  poll.  We  do  not 
think  this  is  correct.  These  parties  had  the 
undoubted  right  to  cast  their  ballots  for  any 
point  In  the  county  for  the  permanent  coun- 
ty-seat where  they  saw  fit,  and  there  is  noth- 
ing in  the  evidence  to  show  that  these  voters 
were  bribed  or  corrupted;  and  we  are  not  at 
liberty  to  reject  them. 

7.  The  otlicial  canvass  of  this  election 
shows  a  total  vote  of  920  cast  for  the  perma- 
nent location  of  the  county-seat  of  this  coun- 
ty. Three  hundred  and  forty-five  of  these 
votes,  as  the  evidence  shows,  are  to  bs  re- 
jected from. the  entire  poll,  and  from  the  to- 
tal vote  cast  for  Ulysses,  on  account  of  brib- 
ery, fraud,  and  corruption  through  the  parti- 
sans of  Ulysses.  This  leaves  a  total  vote  of 
575,  of  which  268  should  be  counted  for  Ap- 
pomattox, 233  for  Ulysses,  41  for  Shockey.  31 
for  Crolden,  and  2  for  Spurgeon,  which  shows 
that  no  candidate  for  the  permanent  county- 
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seat  received  a  majority  of  all  the  honest 
votes  cast  at  said  election.  It  is  to  be  re- 
gretled  thitt  anotlier  election  Is  necessary  in 
this  county:  but, from  a  caretui  examination 
of  the  evidence  as  it  has  presented  itself  to 
our  notice,  those  votes  so  corrupted  by  fraud 
and  bribery  should  not  be  counted. 

The  evidence  discloses  the  fact  tliat  a  large 
number  of  persons,  who  have  been  charac- 
terized as  "killers,"  were  imported  into  this 
county  .to  take  part  in  this  county-seat  elec- 
tion,— men  who  had  figured  in  other  elections 
of  a  similar  character  in  south-west  Kansas; 
and  it  would  be  well  for  the  citizens  of  this 
county  to  take  the  advice  given  by  this  court, 
through  Mr.  Commissioner  Simpson,  in  the 
case  of  State  v.  Mulo,  22  Fac.  Hep.  360,  which 
is  as  follows:  "  The  importation  of  such  men 
causes  a  very  strong  presumption  that  they 
are  employed  for  purposes  connected  with 
these  elections  that  all  ordinary  men  would 
hesitate  to  perform.  Their  employment  is  a 
reflection  on  the  courage  and  honesty  of  the 
community  that  suffers  such  an  outrage  to 
be  perpetrated,  and  causes  their  own  acts  to 
be  regarded  with  some  degree  of  suspicion. 
Their  presence  in  a  county  that  is  cursed 
with  a  county-seat  contest  is  a  constant  men- 
ace to  the  lives  of  many  quiet  and  innocent 
people.  One  of  the  best  indications  that 
people  desire  an  honest  and  peaceable  elec- 
tion is  their  refusal  to  employ  a  horde  of 
these  conscienceless  scoundrels,  while,  on  the 
other  hand,  their  presence  at  the  polls  irre- 
sistibly leads  to  the  conclusion  that  they  are 
hired  for  criminal  purposes."  It  is  recom- 
mended that  the  tempoiary  writ  of  manda- 
mus, as  prayed  for  by  the  relator,  be  denied. 

Per  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


(43  Kan.  731) 

Kansas  Home  Ins.  Co.  e.  Wilder,  Super- 
intendent of  Insurance,  (two  cases.) 
(Supreme  Cofwrt  of  Kansas.    Ma^  \0, 1890.  > 

HCTDAI.   FiBB  COMPANIBB— CbRTIPIOATII— ObOANI- 
ZATIOn. 

1.  The  determiDation  of  the  superintendent  of 
insurance  in  granting,  refusing,  or  revoking  au- 
fhority  to  a  mutual  flre  insurance  company  to  do 
bastness,  on  account  of  insolvency  or  non-compli- 
ance with  the  laws  of  the  state,  is  not  final,  but  his 
action  in  that  regard  is  subject  to  inquiry  and  con- 
trol by  the  court. 

8.  A  muturl  flre  insurance  company  organized 
under  chapter  132  of  the  Laws  of  1885,  and  which 
has  no  guaranty  fund  for  the  protection  of  its  pol- 
icy-holders, cannot  legally  issue  policies  of  insur- 
ance on  property  situate  outside  of  the  state. 
(Syllabiis  by  the  Court) 

Error  from  district  court,  Shawnee  coun- 
ty; John  Gdthrie,  Judge. 

Two  cases  were  brought  in  the  district 
court  of  Shawnee  county  by  the  Kansas  Home 
Insurance  Company  against  D.  W.  Wilder. 
as  superintendent  of  insurance  of  the  state  of 
Kansas, — one  to  enjoin  the  superintendent 
from  revoking  a  certificate  wliich  had  been 
issued  by  him  to  the  company,  authorizing  it 
to  do  business  as  au  insurance  company  in 


the  state  of  Kansas;  and  the  other  was  an 
application  for  a  writ  of  mandamus  to  com- 
pel the  superintendent  to  issue  to  the  agents 
of  the  company  throughout  the  state  the 
licenses  contemplated  by  the  statutes,  author- 
izing them  to  solicit  insurance,  and  to  trans- 
act the  business  of  the  company.  In  the  one 
case  a  temporary  injunction  was  allowed, 
and  in  the  other  an  alternative  writ  of  man- 
damus was  issued.  The  cases  were  tried  to- 
gether in  the  district  court  upon  an  agreed 
statement  of  facts,  which  is  as  follows:  "It 
is  hereby  stipulated  tliat  the  substantial 
questions  at  issue  in  both  of  the  above  enti- 
tled actions  are  as  follows,  to-wit:  First. 
Whether  or  not  the  court  has  the  jurisdic- 
tion and  authority  to  control  the  acts  of  the 
defendant  as  superintendent  of  insurance  of 
the  state  of  Kansas,  and  by  mandamus  com- 
pel him  in  the  one  case  to  issue  tlie  certifi- 
cates to  the  agents  of  the  plaintiff,  prayed 
for  in  the  petition,  and  in  the  other  case,  by 
injunction,  to  perpetually  restrain  and  pre- 
vent the  defendant  from  revoking  the  certifi- 
cate of  authority  issued  by  him  to  the  plaiu- 
titt  on  March  12. 1»89.  Second.  Wliethcr  or 
not  the  plaintiff,  as  a  mutual  fire  insurance 
company,  organized  under  chapter  132  of  the 
laws  of  1885  of  the  state  of  Kansas,  has  the 
legal  right,  under  said  laws  and  under  the 
certificate  of  authority  issued  to  it  on  March 
12,  1889,  to  insure  property,  and  to  issue 
policies  of  insurance  upon  property  situated 
outside  of  the  state  of  Kansas.  It  is  further 
stipulated  that  both  of  said  actions  besul^ 
mitted  to  the  court  for  the  determination  of 
said  questions  at  issue  therein,  upon  said 
questions  and  the  following  statement  of 
facts,  which  is  hereby  agreed  to:  The  plain- 
tiff is,  and  for  more  than  one  year  last  past 
has  been,  a  mutual  flre  insurance  company, 
organized  under  chapter  132,  Laws  1885,  of 
the  state  of  Kansas,  having  its  principal  of- 
fice and  place  of  business  in  the  city  of  Tope- 
ka,  Shawnee  county,  state  of  Kansas;  that 
the  defendant  is,  and  for  more  than  one  year 
last  past  has  been,  the  duly-appointed,  qual- 
ified, and  acting  superintendent  of  insurance 
of  the  state  of  Kansas;  that  on  the  12th  day 
of  March,  1889,  the  defendant,  as  such  su- 
perintendent of  insurance,  issued  to  the 
plaintiff  a  certiflcate  of  authority  to  trans- 
act business  as  such  insurance  company  un- 
der section  5  of  said  chapter  132  of  the  Laws 
of  1885..  After  the  issuance  of  said  certifi- 
cate of  auttiority,  and  before  the  commence- 
ment of  the  mandamus  suit  aforesaid.  No. 
— ,  the  defendant,  as  superintendent  of 
insurance,  declined,  and  decided  not  to  issue 
any  certificate  of  authority  to  the  agents  of 
plaintiff  under  section  27  of  said  chapter  132, 
Laws  1885,  although  proper  demand  was 
made  therefor  by  plaintiff,  and  fees  tendered; 
that  the  plaintiff  has  not  now,  nor  has  it 
ever  had,  any  guaranty  fund,  as  provided  by 
chapter  130  of  the  Laws  of  1885,  or  any  other 
laws  of  the  state  of  Kansas  providing  for  any 
guaranty  fund ;  that  the  plaintiff,  since  the 
issuing  to  it  of  the  certificate  of  authority  of 
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March  12,  1889,  has  transacted  business  and 
issued  policies  of  insurance  upon  property 
situated  outside  of  the  state  of  Kansas,  and 
owned  by  non-residents  of  the  state  of  Kan- 
sas, to-wit,  in  the  following  named  states 
and  territories:  The  Indian  Territory,  llii- 
noii>,  Missouri,  and  other  states;  and  claims 
the  right  to  do  so.  But,  in  insuring  proper- 
ty and  the  writing  of  policies  upon  property 
situated  outside  of  tlie  state  of  Kansas,  the 
plaintiff  has  established  no  agencies  and  ap- 
pointed no  agents  outside  of  the  state  of  Kan- 
sas. Applications  for  insurance  upon  such 
property  have  been  sent  in  to.  plaintiff  at  its 
principal  offices,  at  Topeka,  Kan.,  and  there 
passed  upon,  and  the  policies  there  executed., 
and  sent  from  there  to  the  applicants,  wlio 
forwarded  the  money  therefor  to  the  said 
home  office,  at  Topeka.  That  plaintiff  has 
issued  no  policy  upon  property  outside  of  the 
state  of  Kansas  to  run  for  a  longer  time  than 
one  year,  and  that  it  has  taken  cash  only  in 
payment  for  such  policies,  and  has  at  no  time 
taken  premium  notes  or  other  evidence  of 
indebtedness  therefor.  That  all  of  said  pol- 
icies on  property  outside  of  the  state  of  Kan- 
sas were  upon  property  of  the  second  class, 
as  designated  by  said  chapter  132  of  the  laws 
of  1885.  That  this  business  has  come  to 
plaintiff  through  brokers  and  others  not  ap- 
pointed by  plaintiff.  That  plaintiff  sought 
this  business  in  other  states  through  letters, 
■  circulars,  and  advertising  cards,  the  same  as 
they  sought  business  in  Kansas.  Tliat  plain- 
tiff bas  issued  such  policies  of  insurance  up- 
on property  outside  of  the  state  of  Kansas 
since  the  issuance  to  it  of  the  certificate  of 
authority  of  March  12,  1889,  mentioned  in 
plaintiff's  petitions.  That  defendant,  as 
such  superintendent  of  insurance,  because  of 
the  facts  herein  stated,  claims  the  right  to, 
and  proposes  to,  revoke  said  certificate  of  au- 
thority of  Marcli  12,  1889.  That  both  of 
these  cases  are  to  be  tried  and  determined  by 
the  court  upon  the  questions  and  facts  herein 
stated,  and  such  other  matters  as  may  be 
contained  in  tiie  pleadings  are  not  to  be  re- 
garded." 

Upon  this  stipulation  the  district  court  re- 
fused the  injunction,  and  denied  the  applica- 
tion for  the  temporary  writ  of  mandamwt 
prayed  for,  and  gave  judgment  for  costs  in 
both  cases  in  favor  of  the  defendant.  Ex- 
ceptions were  taken  to  the  rulings  and  judg- 
ment of  the  court,  and  the  cases  were  re- 
moved to  the  supreme  court  by  the  insurance 
company  for  review. 

Ooermyer  &  Safford,  for  plaintiff  in  error. 
L.  B.  -Kellogg,  Atty.  Gen.,  for  defendant  in 
error. 

Johnston,  J.,  (after  stating  the  facta  as 
above.)  Two  cases  between  the  same  parties 
are  submitted  together  upon  a  single  state- 
ment of  facts,  and  according  to  the  stipula- 
tion of  the  parties  only  two  legal  proposi- 
tions are  presented  for  decision.  The  first 
one  of  these  is  whether  the  courts  can  inquire 
into  and  control  the  supeiuateudent  of  insur- 


ance in  the  exercise  of  his  official  duties  in 
granting,  refusing,  or  revoking  a  certi6cate 
of  authority  to  a  mutual  fire  insurance  com- 
pany organized  under  chapter  132  of  the  Laws 
of  1885.  Prior  to  the  legislative  session  of 
1889,  the  finding  and  judgment  of  the  super- 
intendent in  respect  to  the  solvency  of  an 
insurance  company,  and  its  compliance  with 
the  requirements  of  law,  could  not  be  con- 
trolled, and  when  he  had  exercised  liis  discre- 
tion and  judgment  it  could  not  be  reviewed, 
nor  the  motives  which  actuated  him  inquired 
into  by  the  courts.  Insurance  Co.  v.Wilder, 
40  Kan.  561,  20  Pac.  Rep.  265.  The  decis- 
ion in  the  cited  case,  construing  the  statute 
with  reference  to  the  power  and  discretion 
of  the  superintendent,  was  given  in  Janu- 
ary, 1889,  and  the  legislature,  which  con- 
vened in  the  same  month,  materially  modi- 
fied the  statute,  prescribing  the  power  and 
duties  of  the  superintendent  in  dealing  with 
mutual  fire  insurance  companies.  In  sec- 
tion 24,  c.  132,  Laws  1885,  provision  was 
made  that,  whenever  it  should  appear  to  the 
superintendent  of  insurance  that  the  solven- 
cy of  a  mutual  fire  insurance  company  was 
impaired,  or  that  the  insurance  laws  of  the 
state  were  being  violated,  he  should  immedi- 
ately make  an  examination,  and  for  tliat  pur- 
pose should  have  access  to  all  the  books  and 
papera  of  the  company,  and  have  power  to 
administer  oaths  and  examine  witnesses.  It 
then  proceeds:  "If  t?ie  SHperintendent  of  in- 
surance shall  flnd,  upon  such  examination, 
that  the  solvency  of  the  company  has  been  hn- 
pHired,  or  that  the  laws  of  the  state  liave 
been  violated,  he  shall  immediately  suspend 
the  certificate  of  authority  until  the  laws  of 
the  state  have  been  fully  complied  with,  or 
tlie  solvency  of  the  company  restored;  or,  if 
in  his  judgment  the  public  safety  require  it. 
he  may  revoke  the  certificate  of  authority, 
and  cause  the  company  to  be  enjoined  from 
further  insuring  of  property."  This  section 
was  amended  by  chapter  159  of  the  I^aws  of 
1889,  whicli, after  providing  for  reports  and  ex- 
ami  nationssubstantially  as  in  the  original  sec- 
tion, the  provision  alMve  quoted  is  changed  so 
as  to  read  as  follows:  "If  tlie  solvency  of  such 
company  has  been  impaired,  or  the  laws  of 
the  state  have  been  violated,  by  the  com- 
pany, the  superintendent  of  insurance  shall 
immediately  suspend  the  certificate  of  au- 
thority until  tlie  laws  of  the  state  have  been 
fully  complied  with,  or  the  solvency  of  the 
company  restored;  and  he  also  may  in  such  a 
case  revoke  the  certificate  of  authority,  and 
cause  the  company,  upon  proper  proceedings 
instituted  against  it,  to  be  enjoined  from  fur- 
ther insuring  of  property.  Provisos  are  then 
added  which,  in  substance,  state  that  the 
superintendent  cannot  refuse  an  insurance 
company  a  certificate  of  authority  to  do  busi- 
ness in  the  state,  or  revoke  or  suspend  a  cer- 
tificate already  granted  to  sucli  a  company, 
if  it  is  solvent,  and  has  complied  and  is  com- 
plying with  the  laws  of  the  state.  And  the 
provisos  further  recognize  that  actions  may 
be  brought  against  the  superintendent  of  ior- 
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surance  in  the  county  where  his  offlce  is  lo- 
cated, to  compel  him  to  issue  certincates  of 
authority  to  an  insurance  company,  and  to 
restrain  him  from  revoking  or  suspending  a 
certificate  of  authority  which  had  been  there- 
tofore granted.  The  language  in  the  statute 
of  1885  which  we  have  italicized  was  omit- 
ted in  the  amendment  of  1889.  In  the  ear- 
lier provision,  the  license  or  certificate  of  au- 
thority might  be  suspended  on  tlie  mere  find- 
ing of  the  superintendent  that  the  solvency 
of  the  company  had  been  impaired,  and  it 
might  be  revoked  solely  upon  his  judgment 
that  the  public  safety  required  it.  The  lan- 
guHge  authorizing  the  suspension  or  revoca- 
tion of  a  certificate  of  authority  upon  the 
mere  finding  and  discretion  of  the  superin- 
tendent is  carefully  excluded  from  the  later 
provision.  These  changes,  together  with  the 
provisions  forbidding  the  refusal,  revocation, 
or  suspension  of  a  certificate  of  authority  by 
the  superintendent,  where  the  company  is 
solvent,  and  lias  complied  with  all  the  laws 
of  the  state,  as  well  as  the  proviso  which 
recognizes  that  an  action  of  mawlamus  may 
be  brought  to  compel  the  superintendent  to 
issue  certificates  of  authority,  and  an  action 
of  injunction  may  be  brought  against  him  to 
enjoin  him  from  revoking  or  suspending  cer- 
tificates of  authority,  indicate  quite  clearly 
the  legislative  purpose  that,  in  the  future, 
the  determination  and  action  of  the  superin- 
tendent should  not  be  final  and  conclusive, 
so  far  as  mutual  fire  insurance  companies  are 
concerned.  The  fact  that  the  law  was  amend- 
ed so  soon  after  a  judicial  construction  had 
been  placed  upon  it  is  not  to  be  overlooked 
in  ascertaining  the  object  of  the  legislature 
in  enacting  the  amended  law.  By  changing 
the  language  of  the  statute,  the  legislature 
has  indicated  a  purpose  to  change  the  rule  of 
the  former  statute,  and  that  the  new  is  to 
have  a  different  construction  than  had  al- 
ready been  placed  upon  the  old  one.  This 
circumstance,  and  the  changes  in  the  phrase- 
ology that  were  made,  manifest  a  legislative 
purpose  to  make  the  determination  of  the 
superintendent,  as  to  the  right  of  a  mutual 
fire  insurance  company  to  begin  or  continue 
business,  subject  to  judicial  inquiry  and  con- 
trol. If  this  was  not  the  effect,  then  the 
amendment  was  for  no  purpose;  and  it  is 
contend(Kl  here  that  no  actual  change  wiis 
made  or  intended  by  the  amendment.  But 
we  cannot  presume  that  the  "legislature  in- 
tended to  go  through  the  form  and  time  and 
expense  of  legislation  to  accomplisli  nothing, 
or  to  do  that  already  fully  and  completely 
done."  City  of  Emporia  v.  Norton,  16  Kan. 
236.  The  first  question  presented  must  there- 
fore be  decided  in  the  affirmative. 

The  second  proposition  submitted  is 
whether  a  mutual  lire  insurance  company 
organized  under  the  laws  of  Kansas,  having 
no  guaranty  fund,  may  legally  transact  busi- 
ness and  issue  policies  of  insurance  on  prop- 
erty situate  outside  of  the  state.  No  ques- 
tion has  been  raised  in  these  proceedings  re- 
garding the  solvency  of  the  company,  but  it 


is  conceded  that  it  has  sought  business  out- 
side of  the  state,  and  has  issued  policies  of 
insurance  on  property  owned  by  non-resi- 
dents and  situate  in  the  Indian  Territory,  and 
also  in  Illinois,  Missouri,  and  other  states. 
If  this  course  is  in  violation  of  the  law,  the 
action  of  the  superintendent  must  be  upheld, 
and  the  decision  of  the  district  court  affirmed. 
The  company  is  otjiimized  under  chapter  132 
of  the  Laws  of  1885,  and  an  examination  of 
the  provisions  of  that  act,  and  the  other  stat- 
utes relating  to  mutual  fire  insurance  com- 
panies, leads  us  to  the  opinion  that  the  legis- 
lature intended  to  confine  the  business  of 
mutual  fire  insurance  con^panies  of  the  class 
to  which  the  plaintiff  belongs  to  the  transac- 
tion of  business  within  the  state.  It  is  true, 
as  contended,  that  a  corporation  organized 
under  the  laws  of  the  state  would  ordinarily 
be  regarded  as  having  authority  to  transact 
business,  wherever  it  might  find  it  conven- 
ient or  profitable,  beyond  the  limits  of  the 
stute,  unless  re.stricted  by  some  provision 
of  its  charter  or  statute  of  the  state.  In 
behalf  of  the  defendant,  however,  it  is 
urged  that  the  provisions  of  chapter  132 
alone  manifest  a  legislative  intention  to  re- 
strict the  business  of  such  a  company  within 
the  limits  of  the  state.  The  attorney  gener- 
al first  refers  to  section  1  of  the  act,  where  it 
it  is  provided  that  the  company  shall  be  or- 
ganized exclusively  from  residents  of  the 
state.  By  section  10  of  the  act,  it  is  pro- 
vided that  every  person  who  effects  insurance 
in  the  company  under  the  provisions  of  the 
act  shall  thereby  become  members  of  the  cor- 
poration. Only  persons  holding  a  policy  of. 
^500  are  eligible  to  the  office  of  director,  and 
the  president,  vice-president,  and  treasurer 
are  to  be  selected  from  among  the  directors. 
It  is  argued  that  the  meetings  of  the  com- 
pany must  be  within  the  state,  and  that  the 
corporators,  directors,  and  officers  must  be 
residents  of  the  state.  Attention  is  also 
called  to  section  12  of  the  act,  which  provides 
that  suits  against  the  members  for  any  as- 
sessment are  to  be  brought  before  a  justice 
of  the  peace  of  the  county  in  which  the  in- 
sured resides.  In  this  connection  it  is  urged 
that  the  legislature  certainly  did  not  design 
that  its  acts  should  operate  on  officers  and 
courts  beyond  the  territorial  limits  of  the 
state.  It  could  not  enact  a  statute  having 
extraterritorial  force,  and  the  presumption 
will  be  that  the  legislature  did  not  intend  to 
exceed  its  jurisdiction  by  attempting  to  reg- 
i  ulate  the  power  aud  duties  of  justices  of  the 
peace  in  other  states.  As  against  this  con- 
tention, it  is  argued  that,  under  the  provis- 
ions of  section  9,  the  premiums  for  a  single 
year  may  be  paid  in  cash,  and  hence  the  pro- 
visions of  section  12,  with  reference  to  the 
collection  of  notes,  would  not  apply.  On 
the  other  hand,  it  is  said  that  only  part  of 
the  premium  is  to  be  paid  in  cash,  and  that 
the  general  scheme  is  that  the  premium  notes 
shall  be  taken ;  because  under  section  4  the 
company  has  no  power  to  issue  policies  until 
applications  in  good  faith  have  been  received 
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for  insuranue  in  one  class  to  the  amount  of 
at  least  $100,000,  and  preiaium  notes  have 
been  received  in  advance  for  the  sum.  The 
argument  is  that,  as  the  general  plan  pro- 
vides for  the  reception  and  collection  of  pre- 
mium notes,  the  provision  of  section  12  fairly 
indicates  that  all  members  are  to  be  residents 
of  the  state,  and  that,  even  if  an  exception 
exists  allowing  one-year  premiums  to  be  paid 
in  cash,  the  purpose  derived  from  the  gener- 
al scheme  is  none  the  less  manifest  that  the 
membership  and  business  must  be  confined 
within  the  state.  A  reference  is  also  made 
to  section  14,  which  provides  that  the  premi- 
um notes  taken  by  the  company  shall  biecome 
a  lien  upon  the  property  insured  by  Bling  an 
abstract  in  the  office  of  the  register  of  deeds 
of  the  county  in  which  the  property  is  situate, 
giving  the  name  of  tlie  maker,  date,  amount, 
and  maturity  of  the  note,  and  also  the  date 
of  the  expiration  of  the  policy  of  insurance, 
tc^ether  with  a  description  of  the  property 
insured.  It  is  obvious  that  the  legislature  in 
this  provision  was  prescribing  rules  for 
Kansas  alone,  and  is  not  to  be  understood  as 
attempting  to  provide  for  establishing  liens 
on  real  estate  beyond  the  limits  of  Kansas. 
This  is  cited  as  another  strong  evidence  that 
the  business  of  the  companies  was  to  be  re- 
stricted within  the  limits  of  the  state.  Then, 
again,  it  is  contended  that,  under  the  gener- 
al plan  and  policy  of  such  companies,  where 
there  is  no  guaranty  fund  for  the  protection 
of  the  insured,  the  public  safety  requires  and 
the  legislature  intended  that  the  officers  and 
members  and  the  business  done  shall  be  un- 
der the  inspection  and  supervision  of  the  in- 
surance department,  and  that  this  safety 
would  not  be  afforded  if  such  companies  were 
permitted  to  do  business  in  places  beyond 
the  j  urisdiction  of  the  department.  All  these 
matters  are  entitled  to  consideration,  and  to 
a  greater  or  less  extent  furnish  a  guide  for 
determining  the  legislative  intention.  Bat 
a  weightier  and  stronger  reason  for  the  view 
taken  by  the  district  court  is  the  provision 
found  in  section  4  of  chapter  130  of  the  Laws 
of  1885,  which  in  terms  provides  that  such 
mutual  Are  insurance  companies  as  have  a 
guaranty  fund  of  8100,000  may  do  business 
outside  of  the  state  of  Kansas.  This  statute 
was  enacted  at  the  same  session,  and  was  ap- 
proved one  day  earlier  than  was  chapter  13:2, 
under  the  provisions  of  which  the  plaintiff  is 
acting.  B9th  relate  to  the  same  general 
subject,  and  the  several  acts  provide  a  gen- 
eral system,  and  for  the  purposes  of  con-* 
struction  are  to  be  considered  together,  and 
construed  as  a  single  act.  The  system  em- 
braces' companies  organized  from  residents  of 
the  state,  whose  business  is  divided  into  two 
classes,  each  of  which  is  to  be  conducted 
separately  and  independently  of  the  other. 
Laws  1885,  c,  182.  When  any  such  com- 
pany has  done  business  for  a  certain  length 
of  time,  and  to  a  sufficient  amount,  it  may 
create  a  guaranty  fund  to  the  amount  of  $25,- 
000.  and  may  then  issue  policies,  within  cer- 
tain limitations,  on  property  situate  in  the 


state  of  Kansas,  Laws  1885,  c.  130,  §§  1-4, 
When  such  a  company  provides  a  guaranty 
fund  of  not  less  than  $50,000,  it  may  adver- 
tise for  and  do  business  in  that  class  of  the 
system  within  certain  other  limitations. 
Laws  1889,  c.  160.  And  then  when  the  com- 
pany readies  the  stage  of  having  a  guaranty 
fund  of  $100,000,  it  may  do  business  either 
in  or  out  of  the  state.  Laws  1885,  c.  130,  § 
4.  When  these  provisions  are  taken  to- 
gether, and  considered  in  the.  light  of  each 
other,  they  indicate  an  intent  on  the  part  of 
the  legislature  that  only  such  companies  as  se- 
cure their  policy-holders  by  a  guaranty  fund 
of  $100,000  may  insure  property  beyond  the 
limits  of  the  state  of  Kansas.  The  language 
employed  in  the  first  part  of  section  4  of 
chapter  130  indicates  that  companies  having 
a  guaranty  fund  of  only  $25,000  arecontined 
to  business  within  the  state,  and  it  oould 
hardly  be  intended  that  companies  having 
leas  than  that  amount  might  go  beyond  the 
limits  of  the  state.  There  is  nothing  fn  the 
act  of  1889  which  militates  against  the  view 
taken.  While  the  language  employed  is  not 
as  explicit  and  clear  as  it  might  have  been, 
and  the  proposition  under  consideration  not 
wholly  free  from  doubt,  yet,  when  all  the 
provisions  of  the  legislature  relative  to  mut- 
ual Are  insurance  companies  are  read  to- 
gether, it  is  reasonably  clear  that  the  legis- 
lature intended  that  such  companies  as  have 
no  guaranty  fund  can  issue  policies  only  on 
property  situate  in  Kansas,  It  fallows  that 
the  judgment  of  the  district  court  must  l>e 
affirmed.    All  the  justices  concurring. 


(43  Kan.  760) 

Chioaqo,  K.  &  W.  R,  Co.  ».  Harbis.  Com- 
missioner, et  al. 

{Supreime  Court  of  Kantas.    Hay  10, 1880,) 

Bailboad  Companies — Mns  icipal  Aid— Electiox. 

Where  an  election  is  ordered  in  a  county  na- 
der  the  provisions  of  chapter  107  of  the  Laws  of 
1876,  and  the  amendments  thereto,  Includlngr  chap- 
ter 14&  of  the  Laws  of  1877,  for  the  purpose  of  au- 
thorizing the  county  to  subscribe  to  the  capital 
stock  of  a  railroad  company,  and  to  issue  the  bonds 
of  the  oounty  in  payment  for  such  stock,  and  sudi 
election  is  ordered  upon  a  petition  presented  to  the 
oounty  board,  wbich  does  not  contain  the  names 
and  is  not  the  petition  of  two-fifths  of  the  resldeat 
tax-payers  of  tne  county,  but  the  oounty  board  de- 
clares it  to  be  sufBcient,  and  the  election  is  held, 
the  returns  canvassed,  and  the  result  declared  in 
favor  of  subscribing  for  the  stock  and  issuing  the 
bonds,  and  the  county  clerk  is  ordered  by  the  coun- 
ty boaird  to  make  the  subscription,  and  he  does  so, 
held,  that  upon  these  facts  the  election  must  be 
deemed  to  be  void,  because  of  a  want  of  a  sufficient 
petition. 
(S]illab\i%  by  the  Court.) 

Mandamus.  Motion  to  quash  nortion  of 
amended  answer. 

This  is  an  action  of  mandamxu  commenced 
originally  in  this  court  by  the  Chicago,  Kan- 
sas &  Western  Railroad  Company  against  tbe 
board  of  oounty  commissioners  and  the  coun- 
ty clerk  of  Chase  county  to  compel  the  de- 
fendant to  issue  to  the  plaintifF  certain  coun- 
ty bonds.    Tbe  right  of  the  railroad  conipany 
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to  these  bonds,  as  alleged  in  the  alternative 
writ,  is  founded  upon  a  certain  election  here- 
after described.  It  is  alleged  in  the  alternsr 
tive  writ,  among  other  things,  that  on  Octo- 
ber  12,  lb86,  a  petition  of  more  than  two- 
Bfths  of  the  resident  tax-payers  of  Chase 
county  was  presented  to  the  board  of  county 
commissioners,  praying  that  an  election  be 
ordered  to  authorize  the  county  to  subscribe 
to  tlie  capital  stock  of  the  railroad  company 
in  the  sum  of  $80,000,  and  to  issue  to  the 
railroad  company  an  equal  amount  of  the 
bonds  of  the  county  in  payment  for  such 
Steele;  that  the  election  was  ordered  to  be 
held  on  November  16,  1886;  that  it  was  so 
held;  that  the  returns  thereof  were  duly  can- 
vassed on  November  19,  1886;  tl)at  the  re- 
sult thereof  was  declared  to  be  in  favor  of 
making  the  subscription  and  of  issuing  the 
bonds;  that  the  county  clerk  then,  by  order 
of  the  county  board,  made  the  subscription; 
that  the  railroad  company  complied  with  all 
the  terms  and  conditions  of  the  proposition 
submitted  to  the  electors  at  such  election,  and 
in  accordance  with  such  terms  and  conditions 
completed  its  railroad  before  June  1,  1887; 
and  it  is  also  alleged  that  the  railroad  com- 
pany is  now  entitled  to  such  bonds.  The  de- 
fendants filed  a  return  and  an  amended  re- 
turn to  the  alternative  writ,  which  amended 
return,  omitting  title  and  signature,  reads  as 
follows: 

"The  defendants,  William  Harris,  C.  S. 
Ford,  and  W.  H.  Holsinger,  as  the  board  of 
county  commissioners  of  the  county  of  Chase, 
state  of  Kansas,  and  J.  S.  Stanley,  county 
clerk  of  said  county,  for  amended  answer  to 
the  alternative  writ  of  mandamus  issued  here- 
in, and  returned  herewith,  say: 

"(1)  These  defendants  deny  every  allega- 
tion contained  in  said  writ  that  is  nut  here- 
inafter expressly  admitted  to  be  true. 

"  (2)  These  defendants  admit  that  the  plain- 
tiff, the  Chicago,  Kansas  &  Wpstem  Railroad 
Conipahy,  is  a  railroad  corporation  created  and 
organized  under  the  laws  of  the  state  of  Kan- 
sas for  the  purpose  of  constructing,  among 
other  things,  a  line  of  railroad  through  the 
county  of  Chase,  in  the  state  of  Kansas,  and 
which  these  defendants  aver  is  the  line  of 
railroad  hereinafter  mentioned. 

"(8)  These  defendants  further  state  that 
on  the  12th  day  of  October,  1886,  there  was 
presented  to  the  board  of  county  commission- 
ers of  Chase  county  a  petition  requesting 
said  board  to  submit  to  the  qualifled  electors 
of  said  county  a  proposition  to  vote  aid  to  the 
plaintiff,  a  copy  of  which  petition,  omitting 
the  names  pretended  to  be  signed  thereto,  is 
hereto  attached,  marked  •  Exhibit  A,'  and  is 
referred  to  and  made  a  part  of  this  amended 
answer;  but  these  defendants  aver  and  charge 
the  fact  to  be  that  said  petition  was  not 
signed  by  at  least  two-flfths  of  the  resident 
tax-payers  of  Chase  county;  that  the  said  pe- 
tition was  not  the  petition  of  at  least  two- 
liftha  of  the  resident  tax-payers  of  said  Chase 
county,  nor  did  two-dfths  of  the  resident  tax- 
payers of  said  county  give  authority  for  their 


signatures  to  be  signed  thereto;  that,  at  the 
time  of  the  presentation  of  said  petition, 
there  were  then  at  least  two  thousand  resi- 
dent tax-payers  in  said  county  of  Chase,  and 
that  said  petition  did  not  contain  the  names 
of  more  than  four  hundred  resident  tax-pay- 
ers of  said  county;  and  these  defendants  fur- 
ther aver  and  charge  the  same  to  be  true 
that,  by  reason  of  said  petition  not  being  the 
petition  of,  nor  containing  the  names  of,  two- 
fifth's  of  the  resident'tax-payers  of  said  coun- 
ty, the  said  petition  was  illegal  and  void,  and 
it  conferred  and  gave  to  the  said  board  of 
county  coqimissioners  of  Chase  county  no  ju- 
risdiction, authority,  power,  or  right  to  call 
the  special  election  hereinafter  alleged,  and 
that  said  special  election  so  held,  and  all  acts 
of  said  board  based  thereon,  were  and  are,  by 
reason  thereof,  illegal  and  void. 

"(4)  That  the  said  board  of  county  com- 
missioners of  Chase  county,  on  the  date  afore- 
said, by  its  determination  and  finding,  de- 
clared that  it  did  contain  and  was  the  peti- 
tion of  two-fifths  of  the  resident  tax-payers 
of  said  county,  and  did  thereupon  order  a  spe- 
cial election  to  be  held  at  the  various  voting 
places  in  said  county  of  Chase,  on  November 
16,  1886,  at  which  said  election  said  proposi- 
tion was  to  be  submitted  for  adoption  or  re- 
jection. ' 

"(5)  That  notice  was  given  of  said  election, 
and  on  the  day  last  aforesaid  the  said  election 
was  held  In  the  various  voting  precincts  of 
s^id  Chase  county. 

"(6)  That  afterwards,  on  the  19th  day  of 
November,  1886,  the  said  board  of  county 
commissioners  of  Chase  county  canvassed  the 
returns  of  said  election,  and  declared  that  the 
said  proposition  had  been  carried  by  a  major- 
ity of  155  votes,  and  directed  the  county  clerk 
of  said  county  to  make  subscription  in  the 
name  of  the  county  of  Chase,  in  the  sum  of 
eighty  thousand  dollars,  ($80,000,)  to  the 
capital  stock  of  the  plaintiff,  according  to  and 
upon  the  terms  embraced  in  said  proposition. 

"(7)  That  immediately  afterwards,  and 
without  interval,  on  the  date  last  aforesaid, 
the  county  clerk,  on  the  request  and  sugges- 
tion of  the  plaintiff,  made  such  subscription. 

"(8)  These  defendants  further  state  that 
after  the  subscription  of  said  stock,  and  con- 
tinuously thereafter,  until  and  long  after  the 
4th  day  of  .Tuly,  1887,  neither  the  plaintiff, 
nor  any  of  its  representatives,  officers,  or 
agents,  ever  appeared  before  said  board  of 
county  commissioners,  or  otherwise  gave  the 
said  board,  or  any  one  else  in  authority  for 
said  board,  any  notice  or  information  that  it 
bad  accepted  said  subscription,  and  would 
build,  or  proceed  to  build,  or  was  proceeding 
to  build,  said  road  on  the  faith  of  said  sub- 
scription; and  these  defendants  further  aver 
that  at  no  time  prior  to  or  on  said  date  did 
the  plaintiff  accept  said  proposition,  or  au- 
thorize any  of  its  officers  so  to  do. 

"(9)  These  defendants  further  state  that 
the  plaintiff  ought  not  to  have  or  further 
maintain  this  action,  for  the  reason  that  no 
demand  has  at  any  time  ever  been  made  of 
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or  on  the  defendants,  the  board  of  county 
commissioners  of  the  said  county  of  Chase,  for 
said  bonds,  or  any  of  them,  by  the  phiintiff, 
or  any  one  for  it  or  in  its  behalf. 

"(10)  These  defendants  furtlier  state  that 
the  phiintiff  ought  not  to  have  or  further 
maintain  this  action,  for  the  furtlier  reason 
that  no  delivery  of  the  said  shares  of  the  cap- 
ital stock  of  the  plaintiff  was  ever  made  to 
the  treasurer  of  said  county,  nor  to  any  one 
else  on  behalf  of  and  for  the  said  county  of 
Chase,  and  no  tender  of  said  shares  of  stock 
was  ever  made  to  said  treasurer  or  any  of 
these  defendants,  as  was  required  by  the 
terms  of  said  proposition  before  it  was  en- 
titled to  have  or  receive  said  bonds  or  sue  for 
the  same. 

"(11)  These  defendants  further  state  that 
the  plaintilT  did  not  accept  said  subscription 
of  stock,  tliat  it  did  not  build  its  railroad  on 
the  faith  of  such  subscription,  and  that  it  did 
not  comply  with  and  perform  the  terms  and 
conditions  to  be  performed  by  it  in  said  prop- 
osition; that  it  did  not  build,  complete,  and 
have  in  operation  its  line  of  railroad  from 
connection  with  the  Ellinor  extension  of  that 
company  to  the  north  line  of  Chase  county 
on  or  before  the  1st  day  of  June,  1887;  that 
it  did  not  build  its  said  railroad  of  .standar.l 
gauge,  completing  the  same,  and  have  the 
same  in  operation,  by  lease  or  otherwise, 
from  a  connection  with  the  Ellinor  extension 
of  the  said  Chicago,  Kansas  &  Western  Rail- 
road Company  at  any  favorable  or  other  point 
in  the  valley  of  the  south  fork  of  the  Cotton- 
wood river.  In  the  fcounty  of  Chase,  in  the 
state  of  Kansas,  to  the  north  line  of  Chase 
county,  via  Diamond  Creek  valley,  in  Chase 
county,  by  the  1st  day  of  June,  1887,  nor  by 
or  at  any  other  time;  and  that  it  had  wholly 
failed  and  neglected  to  build,  complete,  or 
operate  any  portion  of  its  grade,  bridges, 
road-bed,  or  telegraph  line,  or  procure  any 
right  of  way  therefor,  for  about  three  miles 
of  its  route  from  about  Strong  City  to  Evans, 
by  the  1st  day  of  June,  1887,  and  for  many 
months  thereafter;  and  that  it  did  not  estab- 
lish and  maintain  a  division  terminus,  with 
division  facilities,  as  was  or  might  be  neces- 
sary for  the  operation  of  its  railroad  between 
the  city  of  Strong  City  and  Cottonwood  Falls, 
Chase  county,  Kan.,  by  the  1st  day  of  June, 
1887,  as  it  was  required  to  do  by' the  terms 
of  said  propoiiition;  and  that  it  was  not  de- 
layed or  hindered  in  the  construction  of  the 
said  line  of  railroad  by  labor  strikes,  legal 
proceedings,  or  extraordinary  action  of  the 
elements.  These  defendants  further  say 
that,  by  reason  of  ihe  facts  hereinbefore  al- 
leged, they  should  be  dismissed,  \yith  their 
reasonable  costs. " 

The  plaintiff  moved  to  quash  the  third 
paragraph  of  the  amended  return,  which  mo- 
tion reads  as  follows:  "Comes  now  the  plain- 
tiff, and  moves  the  court  to  quash  the  third 
paragraph  contained  in  the  amended  answer, 
and  return  of  the  defendants,  on  the  ground 
and  for  the  reasons  that  said  paragraph  does 
not  by  itself,  or  in  connection  with  any  other 


matter  alleged  in  said  amended  answer,  state 
facts  sutHcient  to  constitute  any  defense  to 
the  alternative  writ. " 

Geo.  K.  Peek,  A.  A.  Hurd,  and  C.  N.  Ster- 
ry,  for  plaintiff.  F.  P.  Coahran.  J.  Q.  Wa- 
ters, and  Madden  Bros.,  for  defendants. 

Valentine,  J.,  (after  stating  the  facts  a* 
above.)  We  Iiave  already  decided  several 
questions  involved  in  or  connected  with  the 
controversy  now  set  forth  in  this  present  ac- 
tion. On  two  occasions  we  delivered  written 
opinions.  Railroad  Co.  v.  Evans,  41  Kan. 
94,  21  Pac.  Rep.  216;  Chicago,  K.  &  W.  R. 
Co.  V.  Commissioners  of  Chase  Co.,  42  Kan. 
22-3,  21  Pac.  Rep.  1071.  On  the  other  occa- 
sions we  delivered  only  oral  opinions,  which 
have  not  been  and  will  not  be  published. 
We  now  deliver  another  written  opinion,  al- 
though the  decision  of  the  question  now  pre- 
sented cannot  determine  the  case,  nor  l«  of 
much  importance  in  the  case.  The  question 
arises  upon  a  motion  by  the  plaintiff  to  quash 
the  third  paragraph  of  the  defendants'  answer 
to  the  alternative  writ,  and  the  question  pre- 
sented is  substantially  whether  an  election 
held  in  and  by  a  county  under  the  provisions 
of  chapter  107  of  the  Laws  of  1876,  and  the 
amendments  thereto,  including  chapter  142 
of  the  Laws  of  1877,  where  the  petition  pre- 
sented to  the  county  board,  asking  such 
board  to  order  the  election,  was  not  the  peti- 
tion of  two-fifths  of  the  resident  tax-payers 
of  the  county,  is  valid.  The  said  third  para- 
graph alleges  that  the  aforesaid  petition  was 
not  signed  by  and  was  not  the  petition  of  two- 
lifths  of  the  resident  tax-payers  of  the  coun- 
ty, as  required  by  the  statutes  above  cited, 
and  the  plaintiff  moves  to  quash  said  third 
paragraph  upon  the  ground  that  it  does  not 
state  facts  sufflcient  to  constitute  any  defense 
to  the  plaintiff's  action,  and  virtually  upon 
the  ground  that  it  makes  no  difference  wheth- 
er the  petition  was  a  petition  of  two-fifths  of 
the  resident  lax-payers  of  the  county  or  not. 
The  decision  of  this  question  is  unimportant, 
under  the  claims  of  the  parties,  respectively, 
for  the  following  reasons:  The  plaintiff 
claims  that  the  petition  was  a  petition  of  at 
least  two-fifths  of  the  resident  tax-payers  of 
the  county,  and  that  such  fact  can  be  estab- 
lished by  the  evidence;  while  the  defendants 
claim  that  even  if  such  fact  were  estab- 
lished, still  that  the  railroad  company  would 
not  be  entitled  to  the  bonds  which  they  de- 
mand, for  the  reason  that  the  railroad  com* 
pany  did  not  comply  with  the  terms  and  con- 
ditions of  the  proposition  submitted  by  the 
county  board  to  the  electors  of  the  county  at 
such  election.  Notwithstanding  the  fact  that 
the  question  is  unimportant,  we  shall  never- 
theless deliver  our  decision  in  writing. 

The  plaintiff,  the  railroad  company,  de- 
sires to  compel  the  defendants,  the  board  of 
county  commissioners  and  the  county  clerk 
of  Chase  county,  to  issue  to  the  plaintiff  the 
bonds  of  the  county  in  the  amount  of  #80,- 
000,  and  it  founds  its  right  of  action  upon  a 
certain  election  held  In  Chase  county  on  Ko- 
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vember  16,  1886,  under  the  provisions  of 
cliapter  107  of  the  Laws  of  IHIQ.  and  the 
amendments  thereto,  including  chapter  142 
of  the  Laws  of  1877,  and  upon  the  subse- 
quent acts  of  the  parties  in  pursuance  of 
such  election,  and  the  plaintiff  in  the  alter- 
native writ  has  set  forth  a  prima  facte  cause 
of  action.  The  defendants,  liowever,  in  the 
third  paragrapli  of  their  answer  to  this  writ, 
allege  tliat  the  election  was  void  for  the  rea- 
son that  the  petition  presented  to  the  county 
board  for  the  election  was  not  a  petition  of 
two-fifths  of  the  resident  tax-payers  of  the 
county,  as  is  required  by  the  statutes  above 
cited.  The  plaintiff  moves  to  quash  this 
third  paragraph,  upon  the  ground  that  it  does 
not  set  forth  facts  sufiScient  to  constitute  any 
defense  to  tlie  plaintiff's  action.  Upon  the 
pleadings  and  the  motion  to  quash,  it  must 
be  taken  as  an  admitted  fact  thrit  two-flfths 
of  the  resident  tax-payers  of  Chase  county 
did  not  petition  for  the  aforesaid  election. 
This  certainly  renders  the  election  void,  and 
also  renders  void  everything  founded  upon 
the  election,  unless  something  has  since  trans- 
pired that  would  cure  this  defect  iu  the  peti- 
tion, or  estop  the  defendants  from  urging 
the  invalidity  of  the  petition  and  of  the  elec- 
tion. Of  course,  if  anything  of  such  a  char- 
acter has  -since  transpired,  it  devolves  upon 
the  party  that  is  benefited  thereby  to  show  it. 
In  other  words,  if  anything  has  transpired 
that  would  cure  the  defective  petition,  or 
render  the  election  valid,  or  estop  the  county 
of  Chase,  or  the  ofiicers  thereof,  from  claiming 
that  the  election  is  void,  it  devolves  upon  the 
plaintiff  in  this  action  to  show  such  thing. 
The  plaintiff,  however,  for  this  purpose,  may 
use  all  the  admissions  made  by  the  defend- 
ants in  their  answer  to  the  alternative  writ. 
The  admissions  of  the  defendants  beneficial 
to  the  plaintiff,  and  contained  in  their  an- 
swer, seem  to  be  substantially  as  follows: 
They  admit  that  the  railroad  company  is  and 
was  a  duly-organised  railroad  corporation, 
with  power  to  build  their  railroad  as  contem- 
plated by  the  terms  and  conditions  of  the 
proposition  submitted  to  the  electors  of  Chase 
county.  They  admit  that  a  petition  was 
presented  to  the  board  of  county  commission- 
ers for  the  election,  defective  only  in  not 
'  containing  the  names  and  in  not  being  the 
petition  of  two-fifths  of  the  resident  tax-pay- 
ers of  the  county.  They  admit  that  the 
county  board  examined  the  petition,  and  de- 
clared it  to  be  sufficient,  and  to  be  the  peti- 
tion of  two- fifths  of  the  resident  tax-payei-s 
of  Chase  county;  that  upon  such  petition  the 
election  was  ordered,  was  held,  the  returns 
thereof  canvassed,  the  result  declared  in  fa- 
vor of  the  subscription  for  the  stock,  and  in 
favor  of  the  issuing  of  the  bonds;  and  that 
the  county  board  ordered  such  subscription, 
and  that  the  county  clerk  made  the  subscrip- 
tion; but  this,  we  think,  is  as  far  as  the  ad- 
missions   extend.    How    many  votes  were 


cast  at  the  election  we  cannot  know.  "Wheth- 
er two-fifths  of  the  legal  voters  of  Chase 
county  voted  for  the  bonds  or  not  we  cannot 
know';  but,  even  if  two-fifths  of  the  legal 
voters  of  Chase  county  did  so  vote.  It  is  not 
shown  that  they,  or  any  portion  of  them, 
were  resident  tax-payers  of  the  county.  From 
anything  appearing  in  the  case,  those  of  the 
resident  tax-payers  who  voted  may  have  all 
voted  against  the  bonds,  and  only  such  per- 
sons as  were  not  tax-payers  may  have  voted 
for  them.  Besides,  many  of  the  residenttax- 
payers  of  Chase  county  may  not  have  voted 
at  all.  Indeed,  many  of  tiiem  may  not  have 
had  any  right  to  vote;  for  many  of  them 
may  have  been  women  or  minors  or  other 
persons  who  had  no  right  to  vote  at  such 
election.  Evidently  the  legislature  intended 
that  no  bonds  should  be  issued  to  a  railroad 
company  in  payment  for  the  stock  of  the 
company  unless  at  least  two-fifths  of  the 
resident  tax-payers  of  the  county  should  first 
express  a  willingness  that  the  same  might  be 
doue;  and  this  expression  of  willingness 
should  be  giVen  before  the  calling  of  the 
election,  and  as  a  foundation  for  the  election. 
Whether  the  consent  of  two-fifths  of  the  res- 
ident tax-payers  of  the  county  that  the  bonds 
might  be  issued  can  be  shown  in  any  other 
manner  than  that  they  petitioned  for  the 
election  for  that  purpose,  as  that  they  voted 
for  the  bonds  at  the  election,  or  that  they  ac- 
quiesced in  the  vote  afterwards,  or  that  by 
some  act  or  want  of  action  they  ratified  the 
election  or  the  subscription,  or  estopped  them- 
selves from  claiming  that  the  election  or  the 
subscription  was  invalid,  need  not  be  decided 
in  this  case;  for  nothing  has  been  shown  in 
this  case  that  would  tend  to  show  that  two- 
fifths  of  the  resident  tax-payers  of  the  county 
have  ever  in  any  manner  consented  that  the 
bonds  should  be  issued.  And  nothing  has 
been  shown  in  this  case  that  would  consti- 
tute a  ratification  on  the  part  of,  or  an  es- 
toppel against,  the  county  as  a  quasi  corpo- 
ration or  otherwise,  or  its  officers,  or  the  in- 
habitants of  the  county.  All  the  allegations 
of  the  alternative  writ  are  denied,  except 
such  as  are  expressly  admitted  by  the  ans  wer; 
and  the  answer,  among  other  things,  alleges 
that  the  railroad  company  never  accepted  the 
terms  and  conditions  upon  which  the  bonds 
were  voted  to  be  issued;  that  it  never  com- 
plied with  such  terras  and  conditions;  that 
it  did  not  build  its  railroad  upon  the  faith  of 
that  election  or  of  the  subscription ;  that  it 
did  not  build  its  railroad  on  or  before  June 
1, 1887,  as  it  was  required  to  do  by  the  terms 
and  conditions  of  the  proposition  voted  upon 
at  that  election ;  and,  indeed,  it  is  alleged  that 
the  railroad  company  never  built  the  railroad 
that  was  contemplated  by  the  election  and 
subscription  at  all.  The  motion  to  quash 
the  third  paragraph  of  the  defendant's  an* 
swer  and  return  will  be  overruled.  All  the 
justices  concurring. 
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BUBLINSTOK    WaTER-WOUKS    Co.   V.    ClTT 

OF  Burlington. 
{Supreme  Court  of  Kansas.    May  10, 1890.) 

Water   Companies — Municipal  Ohdinance  — 
Fbaud — Bona  Fide  Fdkchabeb. 

1.  A  city  of  the  second  class  has  the  right  and 
the  power  to  provide  for  supplying  itself  and  its 
inhabitants  with  water. 

2.  Where  an  ordinance  of  a  city  of  the  second 
class  was  passed  giving  the  right  and  the  priv- 
ilege to  an  individual  to  furnish  water  to  the  city 
and  its  inhabitants,  the  city  agreeing  to  rent  and 
pay  for  a  number  of  hydrants,  and  the  ordinance 
was  passed  irregularly,  and  was  procured  to  be 
passed  by  this  individual  bribing  certain  members 
of  the  city  council,  but  everything  appeared  to  be 
regular,  and  the  minutes  of  tbe  meeting  were  sub- 
sequently approved  at  a  regular  meeting  of  the 
city  council  by  all  the  members,  and  afterwards 
all  the  rights  and  privileges  granted  to  this  indi- 
vidual were  transferred  by  him  to  a  water-works 
company,  a  corporation  which  was  an  innocent 
and  botiaflde  purchaser,  and  this  corporation  aft- 
erwards innocently  expended  thousands  of  dollars 
in  the  constniotion  of  the  water-works  in  the  city, 
and  the  water-works  were  afterwards  accepted  by 
the  city,  and  the  city  afterwards  had  the  use  of 
the  hydrants  agreed  upon  for  about  a  year,  held, 
that  the  city  cannot  after  that  time,  and  as  against 
such  innocent  purchaser,  repudiate  its  agreement, 
and  refuse  to  pay  for  the  rent  of  tbe  hydrants, 
merely  because  of  the  original  fraud  and  conspir- 
acy entered  into  and  consummated  by  tbe  original 
puly  and  tbe  city's  officers. 

8.  Where  a  water-works  company,  under  an 
agreement  with  a  city,  furnishes  to  tbe  city  and 
Its  inhabitants  water,  and  to  the  city  the  use  of 
certain  hydrants,  and  the  water  appears  to  be 
good,  and  is  believed  to  be  good,  and  is  received 
by  the  city  and  its  inhabitants  without  objection 
for  about  a  year,  when  the  city  is  sued  for  the 
rent  of  the  hydrants,  held,  that  the  city  cannot 
then  set  up,  as  a  full,  complete,  and  absolute  de- 
■  fense  to  the  action,  that  the  water  furnished  by 
the  company  was  not  good. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Woodson  coun- 
ty;  L.  Stii.lwi:ll,  Judge. 

C.  N.  Sterry  and  Q.  B.  Manchester,  for 
plaintiff  in  error.  E.  N.  Connal,  A.  Bergen, 
and  David  Overmyer,  for  defendant  in  error. 

Yalbntine,  J.  What  the  real  facts  of 
this  case  are  we  do  not  know,  for  the  real 
facts  have  not  been  agreed  upon  by  the  par- 
ties, nor  found  by  the  court  below,  nor  has 
the  case  even  been  tried  by  the  court  l>elow, 
or  any  court,  except  upon  demurrers  to  the 
pleadings.  The  court  below  overruled  a  de- 
murrer to  the  plaintiff's  petition;  overruled 
a  demurrer  to  the  second,  third,  and  fourth 
defenses  of  tbe  defendant's  answer;  over- 
ruled a  demurrer  to  the  third  paragraph  of 
the  plaintiff's  reply;  sustained  a  demurrer  to 
the  second,  fourth,  flfth,  and  sixth  para- 
graphs of  the  plaintiff's  reply;  and  over- 
ruled a  demurrer  to  the  sixth  amended  and 
substituted  paragraph  of  the  plaintiff's  reply. 
The  plaintiff,  the  Burlington  Water-Works 
Company,  as  plaintiff  in  error,  has  brought 
the  case  to  this  court,  assigning  for  error  all 
the  Tulingrs  of  the  court  below  made  against 
it,  and  the  defendant,  the  city  of  Burlington, 
as  defendant  in  error,  has  died  a  cross-peti- 
tion in  error,  assigning  for  error  all  the  rul- 
ings of  the  court  \>Aovi  made  against  it. 

The  principal  facts  of  tbe  case,  as  deduced 
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from  the  pleadings,  though  they  may  not  be, 
and  probably  are  not,  strictly  the  real  facts 
of  the  case,  seem  to  be  substantially  as  fol- 
lows: On  July  14,  1886.  the  city  of  Bur- 
lington, a  city  of  the  second  class,  passed  an 
ordinance  which  took  effect  on  July  16. 1886, 
giving  to  J.  A.  O'Neil,  and  to  his  successors 
and  assigns,  the  right  Ut  construct  and  oper- 
ate water-w6rks  in  the  city  of  Burlington  for 
a  period  of  20  years,  the  city,  however,  hav- 
ing the  option  to  purchase  the  water-works 
at  their  appraised  value  at  the  end  of  each 
live  years;  and  the  city  also,  in  the  mean 
time,  agreeing  to  rent  and  pay  for  a  number 
of  hydrants.  On  July  17,  1886,  O'Neil  ac- 
cepted the  provisions  of  the  ordinance.  On 
July  26,  1886,  an  additional  ordinance  was 
passed  amending  section  7  of  the  original  or- 
dinance, which  additional  ordinance  took  ef- 
fect on  July  30, 1886.  On  July27, 1886,0'Neil 
assigned  all  his  rights  under  these  ordinances, 
and  all  his  right,  title,  and  interest  in  and  to 
tbe  contemplated  water- works,  to  the  Bur- 
lington Water-Works  Company,  a  corpora- 
tion organized  under  the  laws  of  Kansas. 
Afterwards  the  Burlington  Water-Works 
Company  constructed  the  contemplated  wa- 
ter-works, expending  in  their  construction  a 
large  amount  of  money,  about  875,000,  and 
also  issued  its  negotiable  bonds  to  tbe 
amount  of  J>60,000,  secnred  by  a  mortgage 
on  the  water-works,  and  sold  these  bonds  in 
the  market.  On  February  22,  1887,  in  pur- 
suance of  a  notice  previously  given,  the  wa- 
ter-works were  tested  by  the  company  and 
by  the  city  of  Burlington  through  its  engi- 
neer, who  had  full  authority  therefor,  and 
the  water-works  were  found  to  be  sufficient, 
and  on  the  same  day  they  were  accepted  by 
the  mayor  and  council  of  tbe  city.  From 
that  time  on  tbe  water- works  company  fur- 
nished water  to  the  city,  and  to  the  inhabit- 
ants thereof,  and  the  city  had  the  use  of  the 
hydrants  agreed  upon,  about  70  in  nnml>er. 
The  aforesaid  ordinances  were  passed  irreg- 
ularly, and  were  also  procured  to  be  passed 
by  the  fraud  of  O'Neil  in  bribing  some  of  the 
members  of  the  city  council,  but  everything 
appeared  to  be  regular,  and  the  minutes  of 
the  meetings  at  which  these  ordinances  were 
passed  were  afterwards  approved  by  the  en- 
tire council,  and  the  water-works  company 
seems  to  have  been  an  innocent  purchaser 
and  an  innocent  party,  acting  all  the  time  in 
good  faith.  The  city,  after  having  received 
the  benefit  of  the  useof  tbe  hydrants,  refused 
to  pay  for  the  same,  and  the  water- works 
company  on  May  12,  1888,  commenced  this 
action  in  the  district  court  of  Coffey  county 
to  recover  tlie  sum  of  93,101.38,  with  inter- 
est, the  alleged  agreed  price  and  the  value  of 
the  use  of  the  hydrants.  The  case  was  aft- 
erwards removed  to  Woodson  county,  where 
the  aforesaid  demurrers  were  respectively 
sustained  and  overruled. 

We  think  the  pUiintiff's  petition  states 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion in  favor  of  the  plaintiff,  and  against  the 
defendant,  and  therefore  the  court  below  did 
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not  err  in  overruling  the  demurrer  to  tlie  pe- 
tition.  In  our  opinion,  cities  of  the  second 
class  have  the  right  and  ttie  power  to  pro- 
vide for  supplying  themselves  and  the  inhab- 
itants of  such  cities'with  water  in  the  man- 
ner in  wliich  such  rigiit  and  power  were 
exercised  in  tlie  present  case,  and  in  various 
other  ways.  Gen.  St.  1889,  pars.  787,  817, 
1401,  1402,  7185-7190;  Wood  v.  Water- 
Worlu  Co.,  33  Kan.  590,  597.  7  Pac.  Rep. 
233. 

Tlie  second  defense  in  the  defendant's  an- 
swer alleges,  among  other  things,  that  the 
ordinances  were  procured  to  be  passed  by 
O'Neil  by  bribing  four  of  the  members  of  the 
city  council,  one  of  whom  was  the  acting 
mayor,  and  also  by  bribing  the  city  clerk. 
And  this  second  defense  also  alleges  that  the 
meetings  at  which  these  ordinances  were 
passed  wefe  special  meetings,  not  legally 
called,  and  that  two  of  the  members  of  tlie 
city  council  were  not  present.  The  council 
was  composed  of  six  members.  No  claim  of 
fraud  or  wrong-doing,  however,  nor  any  no- 
tice of  any  fraud  or  wrong-doing,  seems  to 
be  charged  in  this  defense  against  the  water- 
works company,  hence  it  would  seem  that 
this  defense  is  not  sufflcient.  The  plaintiff 
in  its  pleadings  alleges  that  everything  ap- 
peared to  be  regular  and  valid,  and  that  the 
minutes  of  these  meetings  were  afterwards 
approved  when  all  the  members  of  the  city 
council  were  present.  It  does  not  appear  that 
any  one  ever  claimed  that  any  fraud  or 
bribery  had  ever  been  resorted  to  for  the  pur- 
pose of  procuring  the  passage  of  these  ordi- 
nances until  long  after  the  water-works 
were  constructed,  and  from  anything  appear- 
ing in  the  defense  which  we  are  now  consid- 
ering, or  in  plaintiff's  pleadings,  the  water- 
works company  was  absolutely  an  innocent 
and  bona  flde  purchaser,  and  innocently  ex- 
pended all  the  money  necessary  lo  be  ex- 
pended in  the  construction  of  its  water- 
works. It  is  true  that  after  the  purchase 
O'Neil  was  employed  by  the  water-works 
company,  and  possibly,  in  the  construction 
of  the  water-works,  he  acted  as  the  com- 
pany's general  agent  or  general  manager; 
but  that  can  make  no  difference,  provided 
the  water- works  company  was  an  innocent 
and  bona  fide  purchaser  of  the  franchise, 
and  as  an  innocent  party  expended  its  money 
in  constructing  the  water-works.  Wicker- 
sham  v.  Zinc  Co.,  18  Kan.  481.  We  shall 
assume,  for  the  purposes  of  this  case, — but 
without  deciding  the  question, — that,  if  this 
were  an  action  between  O'Neil  and  the  city 
of  Burlington,  the  city  might  plead  the  al- 
leged fraud  and  bribery  participated  in  by 
O'Neil  and  the  city  council;  but,  this  not  be- 
ing such  an  action,  it  would  be  extremely 
unjust  to  permit  the  city  to  plead  the  alleged 
fraud  and  bribery  as  against  an  innocent 
party.  After  a  city,  through  its  ofDcers,  and 
another  have  united  in  carrying  on  and  con- 
summating a  fraud  and  conspiracy,  whereby 
they  have  induced  an  innocent  third  person 
to  expend  large  sums  of  money  for  the  benetit 


of  the  city  and  its  inhabitants,  and  upon  an 
agreement  that  such  city  wonld  [>ay  for  a 
certain  named  portion  of  such  benefit  to  be 
received  by  it,  may  the  city  then,  after  it  has 
received  the  contemplated  benetit,  and  as 
against  such  innocent  third  person,  repudi- 
ate the  agreement,  and  refuse  to  pay  for  any 
portion  of  such  benefit,  merely  because  of  the 
original  fraud  and  conspiracy  entered  into 
and  consummated  by  itself  or  its  ofiicers  and 
the  other  original  party?  We  would  think 
not.  We  think  the  court  below  erred  in 
overruling  the  plaintiff's  demurrer  to  the 
second  defense  of  the  defendant's  answer. 

For  the  same  reasons,  and  others,  we  think 
the  court  below  also  erred  in  sustaining  the 
defendant's  demurrer  to  the  second  para- 
graph of  tlie  plaintiff's  reply.  The  plaintiff 
certainly  had  the  right  to  prove  that  what- 
ever was  attempted  to  be  done  by  the  city 
authorities,  and  was  done,  thongh  done  irreg- 
ularly, was  afterwards  ratiBed  and  cured  by 
a  more  perfect  action  on  the  part  of  the  city 
authorities;  that  all  the  irregularities  in  the 
passage  of  the  ordinances  or  elsewhere  were 
afterwards  cured  by  subsequent  action;  and 
the  plaintiff  also  had  the  right  to  prove  what 
it  had  in  fact  innocently  done  in  the  way  of 
constructing  its  water-works,  expending 
large  sums  of  money  therefor,  and  issuing 
and  selling  its  negotiable  bonds,  etc.,  for  the 
purpose  of  estopping  the  city  from  interpos- 
ing as  a  defense  the  aforesaid  frauds  and 
irregularities,  brought  about  by  its  officers 
and  O'Neil. 

The  court  perhaps  ruled  correctly  in  sus- 
taining the  defendant's  demurrer  to  the 
fourth  paragraph  of  the  plaintiff's  reply,  for 
while  the  city  had  the  right,  under  the  ordi- 
nance, to  declarer  the  franchise  or  privilege 
granted  to  O'Neil,  and  to  his  successors  and 
assigns,  forfeited  for  any  failure  on  their 
part  to  properly  perform  the  contract,  yet  the 
city  was  not  and  is  not  bound  to  declare 
such  a  forfeiture.  It  may  resort  to  other 
remedies.  But,  of  course,  the  remedy  of  de- 
claring a  forfeiture  wonld  be  the  best  for  the 
city  and  its  inhabitants  if  the  company,  after 
receiving  notice,  should  persist  in  violating 
its  contract  to  the  injury  of  the  health,  and 
possibly  the  lives,  of  the.  inhabitants. 
Neither  do  we  think  that  the  court  below 
erred  in  sustaining  the  defendant'sdemurrer 
to  the  fifth  paragraph  of  the  plaintiff's  reply. 
The  plaintiff  was  bound  to  perform  its  part  of 
the  contract,  whether  the  city  informed  it 
how  to  do  so  or  not. 

We  cannot  say  that  the  court  below  erred 
in  overruling  the  defendant'sdemurrer  to  the 
third  paragraph  of  the  plaintiff's  reply,  al- 
though It  is  probable  that,  when  the  real 
facts  are  shown,  that  paragraph  will  be  of 
but  little  value  to  the  plaintiff. 

We  do  not  think  that  the  court  below  erred 
in  overruling  the  defendant's  demurrer  to  the 
substituted  sixth  paragraph  of  the  plaintiff's 
reply.  If  everything  else  were  regular,  ex- 
cept that  the  water  furnished  to  the  city  and 
its  inhabitants  was  not  the  kind  of  water 
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which  the  plaintiff  was  required  to  furnish, 
and  if  the  water  appeared  to  be  good  and 
the  plaintiff  believed  il  to  be  such  as  it  had 
contracted  to  furnish,  and  it  was  accepted  by 
the  city  and  its  inhabitants,  and  was  used  by 
them  for  about  a  year  without  objection,  tlie 
city  certainly  cannot  now,  for  tlie  reason  tliat 
the  water  was  not  good,  set  up  sucli  a  reason 
as  a  full,  complete,  and  absolute  defense'  to 
the  plaintiff's  entire  artion,  and  refuse  to  pay 
anything  for  the  rent  of  the  hydrants.  It 
seems  strange,  however,  if  the  water  fur- 
nished by  tlie  company  was  really  as  bad  as 
the  city  now  claims  that  it  was,  tliat  the  city 
did  not  then  complain,  and  tiien,  if  the  com- 
pany still  persisted  in  f  urnisliing  bad  water, 
to  declare  a  forfeiture  of  the  company's  fran- 
chise. We  hope  that,  if  this  case  is  ever 
again  brought  tothis  court,  it  will  be  brought 
here  upon  an  agreed  statement  of  the  facts, 
or  upon  special  findings  of  the  facts  made  by 
the  court,  or  a  referee  or  jury,  and  that  the 
facts  will  be  given  to  us  in  full  and  in  detail. 
We  can  then  decide  the  case  intelligently. 
For  the  errors  of  the  court  below  in  overrul- 
ing the  plaintiff's  demurrer  to  the  second  de- 
fense in  the  defendant's  anwer,  and  in  sus- 
taining the  defendant's  demurrer  to  the  sec- 
ond paragraph  of  the  plaintiff's  reply,  the 
judgment  of  the  court  lielow  will  be  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings.   All  the  justices  concurring. 


(43  Kan.  Ul) 

State  v.  Beardsley. 
{Supreme  Court  of  KaTisas.    May  10, 1890.) 

IsTOXiCATiNO  Liquors— Illegal  Sale— New 
Tbtal. 
Where  a  defendant  is  found  iruiltyof  the  of- 
fense of  selling  intoxicating  liouors  in  violation  of 
law,  upon  evidence  which  tended  to  show  that  he 
made  several  sales  of  such  liquors  to  various  per- 
sons and  at  different  times,  newly-discovered  evi- 
dence, tending  to  show  that  one  of  such  sales  was 
made  by  a  person  other  than  the  defendant,  is  not 
sutUcient  to  authorize  the  granting  of  a  new  trial. 

(Sullabus  by  the  Court.) 

Appeal  from  district  court,  Butler  county; 
0.  A.  Leland,  Judge. 

Clogston,  Fuller,  Hamilton  &  Cubbison, 
for  appellant.  L.  B.  Kellogg,  Atty.  Gen., 
and  E.  H.  Hutuhins,  for  the  iState. 

Valentine,  J.  Tiiis  was  a  criminal  pros- 
ecution upon  indictment  in  which  the  de- 
fendant was  cliargcd  with  selling  intoxicating 
liquors  in  violation  of  law.  A  trial  was  had 
before  tlie  court  and  a  jury,  and  the  jury 
found  the  defendant  guilty  as  charged  in  tlie 
first  count  of  the  indictment,  and  be  was 
sentenced  to  pay  a  fine  of  $100,  and  to  be  im- 
prisoned in  the  county  jail  for  30  days,  and 
from  this  sentence  he  now  appeals  to  the  su- 
preme court.  The  only  question  presented 
to  the  supreme  court  is  whether  the  court  be- 
low erred  in  overruling  the  defendant's  mo- 
tion for  a  new  trial  founded  upon  the  ground 
of  newly-discovered  evidence.  The  newly- 
discovered  evidence  is  the  testimony  of  one 
Oliver  liand.     Upon  tlie  trial  it  appeared  that 


the  defendant  at  one  time  had  sold  beer  to 
William  HoUoway,  and  that  on  several  occa- 
sions Uolloway  had  purchased  beer  at  the  de- 
fendant's Itouse.  The  newly-discovered  evi- 
dence tended  to  show  that  "Bill  Holloway" 
came  to  the  defendant's  house  at  one  time, 
and  that  Band,  who  was  then  there  in  the 
employment  of  the  defendant  as  a  teamster, 
sold  beer  to  Holloway.  This  is  wholly  im- 
material, as  tlie  evidence  tended  to  show  that 
the  defendant  himself  not  only  sold  beer  to 
Holloway,  but  also  sold  beer  on  several  occa- 
sions to  Arthur  Reams,  and  that  Frank  Dan- 
iels had  also  on  three  different  occasions  pur- 
chased beer  at  the  defendant's  house.  As  to 
wliicli  one  of  these  sales  the  jury  found  the 
defendant  guilty  we  cannot  tfll.  They  may 
have  found  him  guilty  of  making  the  sales  to 
Beams.  We  do  not  think  that  the  newly- 
discovered  evidence  is  suQicient  to  require  or 
even  to  authorize  the  granting  of  a  new  triaL 
The  judgment  of  the  court  below  will  there- 
fore be  affirmed.    All  the  justices  concurring. 


State  o.  Bain. 


(43  Kan.  «3S> 


(Supreme  Court  of  Kansas.    May  10, 1890.) 
LiquoB  Nuisance— Description  of  Place— Vabt- 

ANCE. 

The  defendant  was  charged  in  a  criminal  ac- 
tion with  keeping  and  maintaining  a  common  nui- 
sance "in  a  building  known  and  designated  as 
house  Ko.  116,  North  Water  street,  in  tne  city  of 
Wichita,  Sedgwick  county,  Kan. "  The  house  or 
building  In  which  the  nuisance  was  kept  and  main- 
tained answered  to  the  above  description  in  every 
particular,  except  that  it  had  two  numbers,  one 
110  and  the  other  118.  There  was  a  partition  be- 
tween the  two  parts  of  the  house,  but  there  were 
doors  in  the  partition  leading  from  one  part  of  the 
house  into  the  other,  and  the  two  parts  were  occu- 
pied and  used  by  the  defendant  as  one  house  or 
one  building.  The  principal  entrance  to  the  bouse 
was  into  that  part  numbered  116,  but  the  nuisance 
was  actually  kept  and  maintained  in  the  other  part, 
numbered  118.  Held,  that  the  variance  between 
the  charge  and  the  proof  was  not  fatal,  and  the 
verdict  of  the  jury  finding  that  the  defendant  was 
"guilty  of  keeping  and  maintaining  a  common 
nuisance  as  charged, "  and  a  judgment  of  the  trial 
court  in  accordance  with  such  verdict,  may  be  sus- 
tained. 
(Si/Wibus  by  the  Court.) 

Error  from  superior  court,  Sedgwick  coun- 
ty; Jacob  M.  Balderston,  Judge. 

Martin  &  Eckstein,  for  appellant.  L,  S. 
Kellogg,  Atty.  Gen.,  and  W,  S.  Morris,  for 
the  State. 

Valentine,  J.  This  is  a  criminal  prose- 
cution upon  information  filed  in  the  common 
pleas  court  of  Sedgwick  county,  in  which  the 
defendants,  Balph  Bain  and  Henry  Billraan, 
were  charged  with  keeping  and  maintaining 
a  common  nuisance,  by  tceeping  for  sale  and 
selling,  and  permitting  persons  to  resort  fur 
the  purpose  of  drinking,  intoxicating  liquors, 
"in  a  building  known  and  designated  as 
house  number  116,  North  Water  street,  in 
the  city  of  Wichita,  Sedgwick  county,  Kan., " 
in  violation  of  section  13  of  the  prohibitory 
liquor  law,  as  amended  by  section  4,  c.  165, 
Liiws  ls87,  (Gen.  St.  1889.  par.  2533.)    lite 
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defendants  were  found  guilty,  and  the  de- 
fendant Bain  was  sentenced  to  pay  a  fine  of 
8300,  and  to  be  imprisoned  in  the  county 
jail  of  Sedgwick  county  for  60  days,  and  lie 
alone  appeals  to  this  court.  It  appears  from 
the  evidence  that  the  defendants  occupied 
and  used  a  certain  frame  house  or  building 
on  the  east  side  of  North  Water  street,  in  tlie 
city  of  Wichita,  which  was  numbered  both 
116  and  118.  The  south  part  was  iiumbered 
116  and  the  north  part  118.  Immediately 
south  of  the  building  is  an  nlley,  and  im- 
mediately north  of  it  is  a  vacant  lot.  The 
north  part  of  the  building  was  removed  from 
another  part  of  the  city,  and  placed  where  it 
now  stands;  and  the  south  part  was  after- 
wards built  as  an  addition  to  the  north  part. 
There  is  a  partition  between  the  two  parts, 
but  there  are  doors  In  this  partition  leading 
from  one  part  of  the  house  into  the  other, 
and  the  two  parts  are  occupied  and  used  as 
one  liodse  or  one  bnilding.  The  portion  in 
which  the  intoxicating  liquors  were  Icept  and 
sold  was  the  back  room  of  the  north  part,  or, 
in  other  words,  it  was  the  back  room  of  that 
part  which  was  numbered  118;  and  the  only 
question  now  presented  is  whether  the  de- 
fendant Bain  could  be  found  guilty  upon 
these  facts,  and  under  the  charge  in  tlie  in- 
formation. In  other  words,  does  the  evi- 
dence prove  the  offense  charged?  It  does 
not  appear  that  any  intoxicatinfi  liquor  was 
kept  for  sale  or  sold  in  that  part  of  the  build- 
ing numbered  116.  But,  in  order  to  pass 
from  the  front  of  the  building  to  the  place 
where  the  liquors  were  kept  for  sale  and  sold, 
it  was  necessary  to  enter  the  door  of  that 
part  numbered  116,  as  the  front  door  of  that 
part  numbered  118  was  kept  closed  and 
locked. 

The  court  below  gave  to  the  jury,  among 
others,  the  following  instructions:  "In  or- 
der to  sustain  a  conviction  in  this  case,  it  is 
incumbent  upon  the  state  to  show  beyond  a 
reasonable  doubt  that  the  defendants,  at  the 
time  of  the  filing  of  the  information  in  this 
case,  were  the  keepers,  owners,  or  proprie- 
tors of  the  kind  of  place  as  described  in  the 
information  herein.  The  court  further  in- 
structs you  that,  in  order  to  convict  the  de- 
fendants of  the  offense  charged  in  the  inform- 
ation, there  must  be  evidence  that  satisfies 
you  beyond  a  reasonable  doubt  that  the  place 
described  in  the  information  is  a  place  owned 
or  kept  by  thfl  defendants  for  the  prohibited 
purpose  mentioned  in  the  information.  Be- 
fore the  defendants  can  be  convicted  of  this 
charge,  the  state  must  prove  beyond  a  rea- 
sonable doubt  that  the  defendants  were  the 
keepers  or  owners  of  the  particular  place  de- 
scribed in  the  information.  If  you  find  from 
the  evidence  in  the  case  that  the  building  re- 
ferred to  in  the  evidence  in  this  case  is  one 
building,  and  the  rooms  in  said  building  con- 
nected by  doors,  and  that  said  building  at 
the  time  of  the  commission  of  the  offense 
charged  in  the  information  in  this  case  was 
occupied  and  controlled  by  these  defendants 
or  either  of  tbem,  then  said  building  will  be 


considered  by  you  as  one  bnilding,  although 
different  nnmbei-s  were  placed  over  the  front 
doors  of  said  building.  In  determining 
whetherpart  of  the  buildingin  question  was 
numbered  116,  and  another  part  numbered 
118,  you  may  consider  the  fact  that  there  are 
two  separate  numl)ers  on  said  building  in  de- 
termining whether  they  have  been  treated 
and  known  as  two  separate  buildings."  The 
jury  rendered  a  general  verdict,  wliich,  omit- 
ting title  and  signature,  reads  as  follows: 
"  We,  the  jury-impaneled  in  the  above-entitled 
cause,  do,  upon  our  oaths,  find  the  defend- 
ants, Henry  Billman  and  Kalph  Bain,  guilty 
of  keeping  and  maintaining  a  common  nui- 
sance, as  charged  in  the  information."  It 
will  be  seen,  from  the  foregoing  instructions 
of  the  court  and  the  verdict  of  the  jury,  that 
it  was  the  opinion  of  the  court  below  and  the 
jnry  that  the  building  in  question  was  one 
building, — one  house, — and .  although  it  was 
numbered  both  116  and  118,  and  the  nuisance 
wascarried  on  and  maintained  only  in  that  part 
of  the  building  or  house  which  was  numbered 
118,  yet  that  the  description  of  the  building 
or  house  as  set  out  in  the  information,  when 
t:tken  all  together,  is  not  such  a  fatal  misde- 
scription of  the  place  where  the  nuisance  was 
kept  and  maintained  as  to  render  the  in- 
formation bad.  In  other  words,  it  was 
thought  in  the  court  below  that  there  was  no 
fatal  variance  between  the  allegations  con- 
tained in  the  information  and  the  proof  in- 
troduced on  the  trial.  We  cannot  say  that 
the  court  below  or  the  jury  erred.  The  judg- 
ment of  the  court  below  will  be  afHrined. 
All  the  justices  concurring. 


(43  Kan.  660) 

Van  Natta-L'xnds  Drug  Go.  e.  Gebson 

et  al, 

{Supreme  Court  qf  Kansas.    May  10, 1800.) 

MOBTOAOB  —  FOBEOLOSUJIE  — ^INJUNCTION — ^ReMEDT 

AT  Law. 
Where  a  plaintiff  has  a  full  and  ample  rem- 
edy for  the  protection  of  all  tala  rights  by  eamlsh- 
ment  proceedings,  wbioh  he  has  already  instituted 
in  the  district  court  against  the  defendant,  he  is 
not  entitled,  for  his  further  protection,  to  a  tem- 
porary injunction  either  in  the  district  or  supreme 
court. 
(Syllabus  by  the  Cov/rt) 

Error  from  district  court,  Kingman  county. 

On  the  26th  of  November,  1889,  and  long 
prior  to  that  time,  George  Gerson  and  Isaac 
Levy,  partners  under  the  firm  name  of  George 
Gerson  &  Co.,  were  engaged  in  tiie  drug  busi- 
ness in  the  city  of  Kingman,  In  this  state, 
and  had  been  indebted  to  plaintiffs  and  oth^ 
parties  on  account  of  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  them.  On  the 
26th  day  of  November,  George  Gerson  &  Go. 
executed  two  promissorynotesto  Joseph  Ger- 
son for  the  sum  of  91,600  each,  due  and  pay- 
able in  three  and  six  months,  which  notes,  it 
is  claimed,  were  partly,  if  not  wholly,  without 
consideration.  At  the  same  time,  Gerson  & 
Co.  executed  and  delivered  to  Joseph  Geraon  a 
chattel  mortgage  upon  their  entire  stock  of 
drugs,  lic^uors,  etc.    This  was  not  then  filed. 
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and  no  information  thereof  was  given  to  the 
creditors  or  otlier  parties.  Joseph  Gerson,  the 
mortgagee,  had  a  friend  living  in  Newton  by 
the  name  of  George  W.  Rogers.  He  had  be- 
come the  owner  of  two  notes  against  Gei-son 
&  Co., — one  for  the  sum  of  $200,  the  other 
for  the  sum  of  8500.  These  notes  were  both 
dated  in  July,  1889;  the  8200  note  maturing 
in  October.  The  other  note  matured  No- 
vember 26,  1889.  Each  of  these  notes  was 
signed  by  George  Gerson  &  Co.,  and  payable 
to  Joseph  Gerson.  The  $200  note,  Joseph 
Gerson  had  sold  and  indorsed  to  George  VV. 
Rogers.  The  $500  note  lie  had  snld  and  in- 
dorsed  to  the  Citizens'  Bank  of  Newton,  of 
which  Rogers  was  cashier.  On  November 
26,  1889,  and  at  the  time  the  chattel  mort- 
gage was  given  to  Joseph  Gerson,  George 
Gierson  &  Co.  made  a  deed  to  all  their  real  es- 
tate to  A.  Cole,  of  Newton,  a  brother-in-law 
of  George  Gerson,  and  the  son-in-law  of  Jo- 
seph Gerson.  A.  Cole,  toeing  at  Kingman 
with  Joseph  Gerson  on  November  26th,  car- 
ried his  deed  to  Newton  without  recording 
it.  This  deed,  it  is  claimed,  was  wholly 
without  consideration,  and  in  fraud  of  cred- 
itors. Joseph  Gerson,  having  returned  to 
Newton,  on  November  27th  had  an  interview 
with  George  W.  Rogers  regarding  the  notes 
which  Rogers  and  the  Citizens'  Bank  held 
against  George  Gerson  &  Ca  Thereafter,  on 
November  27th,  George  W.  Rogers  took  up 
from  the  Citizens'  Bank,  as  he  claims,  tlie 
$500  note  against  George  Gerson  &  Co.,  and 
which  had  matured  the  day  before,  and  there- 
by l)ecame,  as  he  claims,  the  owner  of  boUi 
notes.  On  December  17,  1889,  Joseph  Ger- 
son and  George  W.  Rogers  took  the  early 
morning  train  at  Newton  for  Kingman,  Ger- 
son carrying  with  him  his  chattel  mortgage, 
and  also  the  deed  to  A.  Cole,  and  Rogers  car- 
rying with  him  the  two  notes — one  fur  $200 
and  the  other  for  $500 — against  George  Ger- 
son &  Co.  The  train  was  a  little  late,  and 
they  arrived  in  Kingman  about  half  past  11 
A.  H.  Upon  arriving  at  Kingman  they  sepa- 
rated. Rogers,  going  to  the  drug-store  of  Ger- 
son &  Co.,  and  seeing  George  Gerson,  told  him 
he  wanted  his  money ;  that  he  must  have  it 
right  away,  and  could  not  wait  any  longer. 
With  this  brief  interview  he  departed  for  the 
hotel,  where  he  registered,  got  his  dinner,  etc. 
As  soon  as  Rogers  was  out  of  the  store,  Jo- 
seph (xerson  went  in,  took  possession  under 
his  chattel  mortgage,  and  locked  it  up,  and 
put  a  notice  on  the  door  that  it  had  been 
closed  by  Joseph  Gerson  under  a  chattel  mort- 
gage, and  went  to  the  hotel  for  his  dinner, — 
arriving  at  the  hotel  at  1  o'clock;  entering 
the  dining-room  just  as  George  W.  Rogers 
came  out.  George  W.  went  down  to  the 
store,  and  found  it  locked,  with  a  notice  on 
the  door  that  it  had  been  closed  by  Joseph 
Gei-son  under  a  chattel  mortgage.  He  pro- 
cured an  attachment,  which  was  levied  upon 
the  entire  stock  of  George  Gei-son  &  Co., 
worth  at)oiit  $6,500.  Joseph  Gerson  at  once 
began  a  replevin  suit  against  the  slierilT  of 
Kingman  county  for  the  possession  of  the 


goods,  claiming  title  under  his  chattel  mort- 
gage.' No  redelivery  bond  was  given,  and 
the  goods  were  turned  over  to  him.  Plaintiff 
and  other  creditors  of  George  Gerson  &  Co. 
then  began  actions  against  Gerson  &  Co.,  and 
procured  orders  of  attachment,  and  caused 
the  same  to  be  levied  upon  a  portion  of  the 
stock  of  goods  of  George  Gerson  &  Co.  These 
are  the  goods  in  controversy  in  this  action. 
Plaintiff  also  commenced  garnishment  pro- 
ceedings against  Joseph  Gerson,  to  wliich  he 
filed  ills  answer  on  December  30,  1889,  ad- 
mitting possession  of  all  the  goods  and  ac- 
counts formerly  owned  and  held  by  Gerson  A 
Co.  As  soon  as  the  attachments  were  levied, 
Joseph  Gerson  died  motions  in  the  district 
court  of  Kingman  county,  in  the  cases  brought 
by  plaintiff  and  the  other  creditors  against 
George  Gerson  A,  Co.,  to  discharge  the  goods 
from  the  attachments  on  the  ground  that  the 
goods  had  been  attached  by  Rogers  and  re- 
plevied by  Gerson,  and  were  therefore  in  ctu- 
todia  legia,  and  not  subject  to  attachment. 
Thereupon  the  plaintiff  in  error  commenced 
a  new  action  in  the  district  court  of  King- 
man county,  in  which  plaintiff  in  error  is 
plain tiffi  and  George  Gerson  &  Co.,  Joseph 
Gerson,  George  W.  Rogers,  J.  C.  McClelland, 
sheriff  of  Kingm.in  county,  and  the  First  Na- 
tional Bank  of  Kingman,  and  other  attach- 
ing creditors  of  George  Gerson  &  Co.,  are  par^ 
ties  defendant.  This  new  case  sets  up  all  the 
foregoing  facts.  The  plaintiff  made  an  ap- 
plication to  tiie  distiict  judge  of  Kingman 
county  for  the  appointment  of  a  receiver  in 
the  action,  and  for  a  temporary  injunction 
to  i-estrain  the  sale  and  disposition  of  the 
goods  in  question,  and  also  to  restrain  and 
postpone  any  and  all  further  proceedings  up- 
on the  motion  by  Joseph  Gierson  to  discharge 
the  goods  from  the  attachment  of  plaintiff. 
The  district  judge  refused  to  appoint  a  re- 
ceiver, and  refused  to  grant  any  injunction 
or  restraining  order.  On  January  7,  1890, 
proceedings  in  error  wer»commenced  in  this 
court  for  the  purpose  of  reviewing  and  re- 
versing the  orders  of  the  district  judge.  On 
the  same  day  a  motion  was  Sled  in  tliis  court 
asking  for  a  temporary  injunction,  pending 
the  proceedings  in  error,  to  prevent  any  sale 
or  disposition  of  the  property  in  dispute,  and 
also  to  prevent  the  defendants  from  proceed- 
ing further  in  their  actions  in  the  district 
court  of  Kingman  county. 

Vandeveer  &  Martin,  for  plaintiff  in  error. 
W.  E.  Brovm,  for  defendant  in  error. 

HoRTON,  C.  J.,  {after  stating  the  facts  aa 
above.)  Upon  the  application  of  the  plaintiff 
for  a  temporary  injunction  to  restrain  the 
sale  and  disposition  of  the  stock  of  goods  in 
coutroveray  during  the  pendency  of  the  pnv 
ceedings  in  error,  this  court  granted  a  re- 
straining order  against  the  defendants  until 
it  had  time  to  examine  the  record  and  affida- 
vits on  file.  The  only  question  for  us  now 
to  pass  upon  is  whether  the  restraining  cx- 
der  heretofore  granted  shall  be  set  aside,  or 
be  continued  until  the  final  hearing  of  the 
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case.  On  account  of  the  overbnrdened  dock- 
et of  this  court,  this  case  will  not  be  called 
for  hearing,  in  its  regular  order,  for  nearly 
two  years.  The  property  in  dispute  ought 
not  to  be  tied  up  for  so  great  a  length  of  lime 
unless  it  is  absolutely  necessary  so  to  do  to 
protect  the  rights  of  the  plaintiff.  The  dis- 
trict court  refused  to  grant  a  temporary  in- 
junction. 

A  temporary  injunction  is  not  a  matter  of 
strict  right.  Its  issue  rests  witli  the  sound 
discretion  of  the  judge.  If  the  rights  of  a 
plaintifF  are  not  prejudiced  by  a  refusal  of  the 
temporary  injuction,  it  ouglit  to  be  denied. 
Akin  V.  Davis,  14  Kan.  143;  Conley  v.  Flem- 
ing. Id.  381;  Olmstead  v.  Koester,  Id.  468. 
It  was  said  in  Wood  v.  Millspaugh,  15  Kan. 
14,  that  "the  district  courts,  and  the  judges 
thereof,  have  considerable  discretion  in  al- 
lowing and  disallowing,  and  in  sustaining  or 
vacating,  temporary  injunctions;  and  there- 
fore, when  the  reasons  urged  for  and  against 
a  temporary  injunction  are  very  nearly  equal- 
ly balanced,  the  supreme  court  will  not  re- 
verse an  order  of  tlte  district  court,  or  a  j  udge 
thereof,  vacating  a  temporary  injunction."' 
If  the  plaintiff  has  not  a  full  and  complete 
remedy  without  the  appointment  of  a  receiv- 
er, or  the  granting  of  a  temporary  injunction 
in  the  action  brought  by  him  against  Joseph 
Gerson  and  others,  to  attack  their  collusive 
proceedings  in  placing  the  goods  in  dispute 
in  oustodia  legig,  to  defraud  the  creditors  of 
Gerson  &Ck>..  then,  we  think,  he  has  a  suffi- 
cient remedy  against  Joseph  Gerson  under  the 
garnishment  proceedings  already  instituted. 
In  this  connection  it  is  pertinent  to  state 
that  the  petition  of  the  plaintifl  alleges  that 
Joseph  Gerson  "is  quite  wealthy,  and  the 
possessor  and  owner  of  large  and  valuable 
properties,  both  real  and  personal."  The 
plaintiff's  claim  against  George  Gerson  &Ck>. 
is  only  6400,  with  interest.  Therefore,  it  is 
clearly  evident,  from  the  showing  made  by 
pIainti£F,  that  Joseph  Gerson  is  amply  able  to 
respond  to  any  judgment  that  the  plaintiff 
may  be  entitled  to  recover.  The  statute  pro- 
vides that,  "from  the  time  of  the  service  of 
the  summons  upon  the  gnrnishee,  he  shall 
stand  liable  to  the  plaintiif  to  the  amount  of 
the  property,  moneys,  credits,  and  effects  in 
his  possession,  or  under  his  control,  belong- 
ing to  the  defendant,  or  in  which  he  shall  be 
interested,  to  the  extent  of  his  right  or  inter- 
est therein ,  and  of  all  debts  due,  or  to  become 
due,  to  the  defendant,  except  such  as  may  be 
by  law  exempt  from  execution.  Any  prop- 
erty, moneys,  credits,  and  effects  held  by  a 
conveyanci;  or  title  void  as  to  the  creditors  of 
the  defendant  shall  be  embraced  in  such  lia- 
bility." Paragraph  4296,  p.  1297,  2  Gen.  St. 
18t)9.  The  statute  further  provides  that  "the 
proceedings  against  a  garnishee  shall  be 
deeme:!  an  action  by  the  plaintifF  against  the 
garnishee  and  defendant  its  parties  defendant, 
and  all  the  provisions  for  enforcing  judg- 
ments shall  be  applicable  thereto;  but,  when 
the  garnishment  is  not  in  aid  of  an  execution, 
no  trial  sh»ll  be  had  of  the  garnishee  action 
v.23p,no.l7— 68 


until  the  plaintifF  shall  have  judgment  in  the 
principal  action,  and  if  the  defendant  have 
judgment  the  garnishee  action  shall  be  dis- 
missed, with  costs."  Paragraph  4293,  p. 
1296,  Id. 

On  the  part  of  the  plaintifF  it  is  claimed, 
however,  that,  as  George  W.  Rogers  and  J. 
C.  McClelland,  the  sheriff  of  Kingman  coun- 
ty, are  not  parties  in  the  garnishment  pro- 
ceedings against  Joseph  Gerson,  a  full  in- 
vestigation of  the  collasive  proceedings  of 
.Toseph  Gerson  with  the  other  parties  cannot 
be  had.  It  appears  from  the  record  and  affi- 
davits submitted  that  Joseph  Geraon  was  the 
moving  party  in  the  alleged  fraudulent  pro- 
ceedings. He  has  all  of  the  property  in  his 
possession.  .  He  is  charged  with  fraudulent 
practices  in  attempting  to  hold  it,  under  the 
forms  of  law,  to  hinder,  delay,  and  defraud 
the  creditors  of  George  Gerson  &  Co.  I» 
such  a  case  the  courts  will  investigate  very 
fully  the  conduct  and  acts  of  the  party  at- 
tempting to  consummate  the  fraud,  and  we 
perceive  no  difficulty  whatever  in  fully  pro- 
tecting the  rights  of  the  plaintifF  in  the  gar- 
nishment action.  If  Joseph  Gerson's  chat- 
tel mortgage  was  executed  without  consider- 
atiou.  It  can  be  shown  in  the  garnishment 
proceedings.  Therefore,  if  his  chattel  mort- 
gage is  void  as  to  creditors,  it  will  not  pro- 
tect him,  Neither  George  W.  Bogers  nor  J. 
C.  McClelland,  the  sherifF,  have  the  posses- 
sion of  the  property  sought  to  be  appropri- 
ated to  the  payment  of  plaintifiE's  claim.  The 
pendency  of  the  proceedings  in  error  in  this 
case  will  not  prevent  the  prosecution  of  the- 
action  of  plaintifF  against  Gerson  &  Co.,  Jo- 
seph Gerson,  and  others,  inthedlstrictcourt; 
nor  will  the  proceedings  in  error  prevent  the 
proseculion  of  the  garnishment  action 
brought  by  plaintifF.  If  the  attachment  pro- 
ceedings of  plaintiff  against  Gerson  &  Co. 
were  prematurely  brought,  of  course  plain- 
tiff can,  if  he  so  desires,  obtain  a  new  order 
of  attachment.  The  restraining  order  will 
be  set  aside  at  the  cost  of  the  plaintifF.  A 
temporary  injunction  will  be  refused.  AH 
the  justices  concurring. 


(44  Kan.  7U 

.City  of  Junction  City  v.  Webb. 
(Supreme  Court  of  Kansas.    May  10, 1890.) 

INTOZIOATINO    L19DOR8— Rb-ENAQTMBNT  OP  OBDI- 
NANCE  PeND'INO  PROSECUTION — KeCORD. 

1.  The  general  ordinances  of  a  city  were  re- 
vised and  consolidated  for  publication  in  book 
form,  and  were  thus  adopted  and  re-enacted.  An 
ordinance  under  which  a  prosecatlon  had  been  be- 
gun was  re-enacted  in  substantially  the  same 
language,  without  any  words  of  repeal,  or  any 
clause  saving  pending  prosecutions.  Held,  that 
the  effect  of  the  re-enactment  was  to  continue  un- 
interruptedly in  force  the  provisions  of  the  original 
ordinance,  and  that  the  pending  prosecution  was 
not  thereby  abated  or  affected. 

2.  In  a  prosecution  under  such  ordinance  for 
selling  intoxicating  liquor  without  a  permit,  and 
contrary  to  law,  it  is  not  necessary  that  the  com- 
plaint should  allege  the  names  of  the  persons  to 
whom  the  liquors  were  sold. 

8.  The  complaint  filed  before  the  police  court, 
as  well  as  the  orders  and  judgments  of  that  court. 
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axe  part  of  the  record,  without  being  incorporated 
in  a  bill  of  exceptions. 

(Syllabxis  by  the  Court.) 

Appeal  from  district  court,  Geary  county; 
M.  B.  Nicholson,  Judge. 

Humphrey  &  Humphrey,  for  appellant. 
McClure  <£•  Marshall  and  Thomas  Devier,  for 
appellee. 

JoHNSTOK,  J.  M.  D.  Webb  was  prosecuted 
before  the  police  court  of  Junction  City  upon 
a  charge  of  selling  intoxicating  liquors  in 
violation  of  a  city  ordinance.  The  complaint 
was  flled  on  September  3,  1889.  and  on  Octo- 
ber 5,  1889,  he  was  convicted,  and  adjudged 
to  pay  a  fine  of  i|50,  together  with  the  costs 
of  the  prosecution,  from  wliich  judgment  he 
appealed  to  the  district  court.  When  the 
case  reached  the  district  court,  Webb  moved 
for  a  dismissal  of  the  complaint,  and  that  he 
be  discharged  from  custody,  for  the  reasons 
— First,  that  no  offense  was  charged  against 
him;  second,  that  the  transcript  from  the  po- 
lice court  did  not  disclose  the  offense  with 
which  he  had  been  charged,  and  of  which  he 
had  been  convicted;  and,  third,  that  the  or- 
dinance under  which  he  had  been  prosecuted 
and  convicted  had  been  repealed  and  super- 
seded by  another,  which  took  effect  on  Octo- 
ber 5,  1889,  which  was  long  after  the  offense 
was  committed  and  the  prosecution  insti- 
tuted. It  appears  that  the  ordinance  under 
which  the  prosecution  was  begun  was  enact- 
ed May  20, 1887.  Subsequently,  and  in  1889, 
the  mayor  and  council  authorized  and  in- 
structed James  V.  Humphrey  to  revise  and 
prepare  for  publication  in  book  form  the 
general  ordinances  of  J  unction  City.  In  pur- 
suance of  this  authority,  a  revision  and  com- 
pilation of  the  general  ordinances  was  pre- 
pared and  submitted  to  the  mayor  and  coun- 
cil, and  on  October  5,  1889,  the  revision  and 
compilation  was  approved  and  adopted  by  the 
mayor  and  council,  and,  in  pursuance  of  the 
resolution,  was  publislied  in  pamphlet  form. 
.  The  ordinance  under  wliich  the  prosecution 
was  commenced  was  re-enacted  and  included 
in  the  revision  in  substantially  the  same 
language,  and  with  the  same  title,  as  the 
original  ordinance  enacted  in  1887.  There 
was  no  repealing  clause  in  the  ordinance,  nor 
any  repealing  ordinance,  general  or  special, 
in  the  revisio'3;  neither  was  there  any  saving 
clause  in  the  ordinance  as  published,  nor  any 
general  saving  ordinance  which  expressly 
saved  or  continued  pending  prosecutions. 
The  district  court  sustained  the  motion,  and 
the  city  appeals. 

The  principal  question  presented  for  decis- 
ion is  whether  the  action  of  the  city  council 
in  revising  the  ordinances  of  the  city  for  pub- 
lication in  convenient  form,  and  in  re-enact- 
ing the  ordinance  in  question  in  the  same 
language,  operates  as  a  repeal  of  the  original 
ordinance,  or  is  to  be  construed  as  a  contin- 
uation of  the  same.  The  general  rule  is  that 
the  repeal  of  an  ordinance  or  statute  pending 
a  prosecution  under  it  operates  to  release  the 


defendant,  unless  it  is  otherwise  provided  in 
the  ordinance  or  statute,  or  unless  there  is 
some  ge;i  eral  oi'dinance  or  statute  saving  such 
prosecution.  In  the  present  case,  however, 
there  was  no  express  repeal,  and  manifestly 
there  was  no  intention  on  the  part  of  the  city 
council  to  repeal  the  ordinance.  Tlie  pur- 
pose, as  is  evident  from  the  resolution  author- 
izing the  revision,  was  to  consolidate  the  gen- 
eral ordinances  of  the  city,  putting  them  in 
convenient  form  for  publication  and  use. 
The  ordinance  in  question  introduced  no  new 
rule,  nor  did  it  in  "any  way  modify  the  of- 
fenses defined  or  the  penalties  imposed  in  the 
original  ordinance.  There  was  no  language 
indicating  a  purpose  to  cepeal  the  former  or- 
dinance, and  it  is  obvious  that  the  mayor  and* 
council  intended  that  the  new  ordinance 
should  stand  as  a  continuation  of  the  former 
one,  rather  than  a  repeal  of  the  same.  It  is 
a  well-recognized  principle,  of  frequent  ap- 
plication, that  the  mere  re-enactment  of  an 
existing  law,  in  the  same  or  substantially  the 
same  languHge,  without  a  specific  repeal,  or 
any  manifest  intention  to  change  such  law, 
will  not  necessarily  operate  as  a  repeal  of  the 
law,  but  will  be  construed  as  a  continuation 
of  the  same.  This  rule  is  alike  applicable  to 
statutes  and  ordinances.  It  has  even  been 
applied  to  criminal  statutes,  where  a  new  law 
expressly  repealed  the  one  re-enacted,  the  re- 
enactment  being  construed  to  continue  in 
force  the  uninterrupted  operation  of  the  old 
law.  State  v.  G  umber,  37  Wis.  298;  State  t. 
Wish,  15  Neb.  448,  19  N.  W.  Hep.  686.  See, 
also,  Kesler  v.  Smith,  66  N.  C.  154;  Fuller- 
ton  V.  Spring.  3  Wis.  667;  Sheiftels  v.  Tabert, 
46  Wis.  439,  1  N.  W.  liep.  156;  Cheezem  v. 
State,  2  Ind.  149;  Martindale  v.  Martindale, 
10  Ind.  566;  Cordell  v.  State,  22  Ind.  1;  State 
V.  Baldwin,  45  Conn.  134;  Middleton  v.  Rail- 
road Co.,  26  N.  J.  Eq.  269;  Association  v. 
Benshimol,  130  Mass.  325;  Lisbon  v.  Clarfc, 
18  N.  H.  234;  End.  luterp.  St.  §  490,  and 
eases  cited. 

It  is  true,  as  contended,  that  every  enact- 
ment is  by  implication  a  repeal  of  all  prior 
laws,  so  far  as  it  is  contrary  and  repugnant 
thereto,  although  there  may  be  no  repealing 
clause.  But  there  was  no  change  in  the  law 
as  we  have  seen,  nor  any  words  of  repeal,  and 
the  re-enactment  of  the  new  was  simultane- 
ous with  the  repeal  of  the  old,  and,  under  the 
authorities  cited,  the  ordinances  continued 
uninterruptedly  in  force,  although  there  was 
no  saving  clause;  and  hence  the  pending 
prosecutions  under  the  ordinance  were  not 
affected  by  the  revision. 

It  is  next  contended  that  the  complaint  is 
insufficient  because  it  does  not  state  the  name 
of  the  person  to  whom  the  liquor  was  sold. 
We  think  the  offense  whs  sufficiently  described 
in  the  complaint  without  designating  the 
name  of  the  person  to  whom  the  liquor  was 
sold.  This  is  the  rule  prescribed  by  the  leg- 
islature in  the  prohibitory  law,  where  the 
penalties  imposed  for  like  offenses  are  much 
more  severe  than  those  imposed  by  the  ordi- 
nance in  question. 
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The  objection  Uiiit  the  complaint  is  not 
properly  a  part  of  the  record  without  being 
incorporated  in  the  bill  of  exceptions  must  be 
overruled.  State  v.  Niclcerson,  30  Kiin.  545. 
2  Pac.  Rep.  654.  Xelther  the  complaint  nor 
the  orders  and  judgments  of  the  police  judge 
could  have  been  properly  included  in  the  bill 
of  exceptions,  and  together  they  clearly  show 
the  offense  with  which  the  defendant  was 
charged,  and  of  which  he  was  convicted. 

The  judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  further 
proceedings.    All  the  justices  concurring. 


(43  Kan.  C71) 

Swift  c.  City  op  Topeka. 

(Supreme  Court  of  Kansas.    May  10, 1890.) 

Ordinance— CoxsTHucTioN  —  Ridino  Bictcle  on 
Sidewalk. 

1.  A  person  who  rides  on  bis  bicycle  across 
tbat  part  of  the  Kansas  river  bridge  that  is  used  for 
the  passage  of  street-cars,  carnages,  and  other 
vehicles  does  not  violate  section  17.  of  the  city  or- 
dinance No.  861  of  the  city  of  Topeka,  that  reads 
as  follows:  "It  shall  be  unlawful  for  any  person 
to  ride  on  any  bicycle  or  velocipede  upon  any  side- 
walk in  the  city  of  Topeka,  or  across  tbe  Kansas 
river  bridge.  Any  person  violating  this  section 
shall,  apon  conviction  thereof,  be  fined  in  a  sum 
not  less  than  one  dollar,  nor  more  than  tea  dollars, 
for  each  offense. " 

3.  Whenever  a  city  ordinance  can  be  so  con- 
strued and  applied  as  to  give  it  force  and  validity, 
this  will  be  done  by  the  courts,  although  the  con- 
struction BO  put  upon  it  may  not  be  the  most  obvi- 
ous and  natural  one,  or  the  literal  one. 
{Syllabus  by  Stmpsoii,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Shawnee  county;  John  Guth- 
niE,  Judge. 

Johnson,  Martin  <t  Keeler,  for  plaintiff  in 
error.  S.  B.  Isenhart,  for  defendant  in  er- 
ror. 

Simpson.  C.  W.  E.  Swift  was  convicted 
in  tbe  police  conrt  of  the  city  of  Topeka  of 
violating  section  17  of  the  ordinance  of  said 
city  No.  861,  and  fined  the  sum  of  one  dollar 
and  costs.  From  this  conviction  he  appealed 
to  the  district  court  of  Shawnee  county,  where 
a  jury  was  waived,  and  a  trial  had  by  the 
court  that  resulted  in  his  conviction,  and  a 
fine  of  one  dollar  and  costs  imposed.  He 
brings  the  case  here  for  review,  and  alleges 
the  invalidity  of  tbe  ordinance  as  a  cause  for 
reversal.  Section  17  of  the  ordinance  in 
question  reads  as  follows:  "It  shall  be  un- 
lawful for  any  person  to  ride  on  any  bicycle 
or  velocipede  upon  any  sidewalk  in  the  city 
of  Topeka,  or  across  the  Kansas  river  bridge. 
Any  person  violating  this  section  shall,  upon 
conviction  thereof,  be  fined  in  a  snm  not  less 
than  one  dollar,  nor  more  than  ten  dollars, 
for  each  offense."  It  was  admitted  al  the 
trial  that  tbe  defendant,  W.  E.  Swift,  on  the 
2l8t  day  of  June,  1889.  was  riding  upon  a 
bicycle  across  the  Kansas  river  bridge,  situ- 
ated on  Kansas  avenue,  within  the  corporate 
limits  of  the  city  of  Topeka;  tbat  he  was  en- 
gaged in  riding  his  bicycle  across  the  said 
bridge  when  he  was  arrested,  which  bridge  is 
9U0  feet  long,  and  spans  the  Kansas  river  be- 


tween North  and  South  Topeka;  that  the 
main  part  of  said  bridge  is  constructed  wide 
enough  for  teams  to  pass  each  other,  going 
in  oppoiiite  directions,  being  about  17  feet  in 
the  clear;  tbat  on  each  side  uf  the  wagon 
road  there  is  a  passage-way  for  foot-passen- 
gers, and  that  the  defendant  was  riding  his 
bicycle,  at  the  time  named  in  the  complaint, 
on  that  part  of  tlie  bridge  used  for  wagons, 
carriages,  and  other  vehicles;  tliat  the  bri'lge 
just  described  is  the  otily  bridge  on  tlie  Kan- 
sas river  between  North  and  South  Topeka, 
and  is  the  only  means  of  communication  be- 
tween those  points;  that  it  is  used  and  occu- 
pied with  a  double  track  by  tliQ  Topeka  City 
Railway  Company,  that  continually  runs  its 
street -cars  between  the  two  points  named; 
that  there  is  a  large  travel  across  said  bridge, 
between  ttie  two  parts  of  the  city  of  Topeka, 
by  vehicles  drawn  by  horses  and  otherwise, 
and  that  teams  and  other  vehicles  are  con- 
stantly passing  over  said  bridge  each  way.  It 
is  further  shown  by  tbe  evidence  that  a 
bicycle  can  be  driven  at  the  rate  from  2  to  20 
miles  per  hour;  that  the  ordinary  and  usual 
rate  of  speed  is  8  miles  per  hour;  that 
they  can  be  stopped  witliin  from  10  to  20 
feet,  when  being  driven  at  the  rate  of  10 
miles  per  hour,  the  limit  within  which  they 
can  be  stopped  depending  somewhat  on  the 
kind  of  bicycle  and  the  experience  of  the' 
rider;  that  bicycles  have  been  in  use  in  this 
city  for  several  years,  and  at  tbe  time  of  this 
arrest  that  there  were  more  than  100  in  con- 
stant use  in  the  city.  These  are  the  substan- 
tial and  material  facts  that  are  shown  by  the 
record. 

It  will  be  seen,  by  an  ordinary  inspection 
of  the  record,  that  tbe  ordinance  only  pro- 
hibits the  use  of  a  bicycle  or  velocipede  upon 
any  sidewalk  in  the  city  of  Topeka,  or  across 
the  Kansas  river  bridge.  It  does  not,  either 
in  express  terms  or  by  fair  implication,  for- 
bid riding  upon  a  bicycle  on  the  road-way,  or 
that  part  of  any  of  the  public  streets  that  are 
devoted  to  the  use  of  carriages,  wagons,  and 
other  vehicles,  and,  while  the  ordinance  is 
subject  to  the  construction  that  it  was  only 
along  or  across  the  foot  passage-way  or  side- 
walk of  the  Kansas  river  bridge  that  persons 
were  forbidden  to  ride  on  bicycles,  yet  for 
the  present  we  shall  adopt  the  construction 
necessarily  adhered  to  by  the  trial  court,  that 
the-  oi-dinance  intended  to  forbid  all  riding 
upon  bicj'cles  across  any  part  of  the  Kansas 
river  bridge.  It  is  an  admitted  fact  in  this 
case  that  at  the  time  of  tlie  arrest  Swift  was 
riding  his  bicycle  on  that  part  of  the  bridge 
used  for  wagons,  carriages,  and  other  vehi- 
cles. A  "bicycle"  is  defined  by  lexicogra- 
pher, and  by  the  courts  uf  England  and  of 
this  country,  to  be  a  carriage.  Webst.  Diet. ; 
Tavlor  v.  Goodwin,  40  Law  T.  (N.  S.) 
458;  Mercer  v.  Corbin,  117  Ind.  450,  20  N.  E. 
Hep.  132;  2  Amer.  &  Kng.  Cyclop.  Law,  191; 
Slate  V.  Collins,  17  Atl.  liep.  131,  (decided  by 
supreme  court  of  Rhode  Island  in  December, 
1888.)  A  bridge  in  the  city  of  Topeka  is  a 
pait  of  the  public  street.    City  of  Eudora  v. 
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Miller,  30  Kan.  494,  2  Pac.  Rep.  685.  The 
exact  question,  then,  is,  have  tlie  autliorities 
of  the  city  of  Topeka,  by  an  ordinance,  the 
power  to  forbid  Swift  riding  upon  his  car- 
riage on  that  part  of  a  public  street  of  the 
city  devoted  to  tlie  use  of  veliicles?  This 
statement  of  tlie  question  necessarily  assumes 
that  the  power  of  the  city  could  be  exercised 
to  prevent  the  use  of  bicycles  along  the  side- 
walks of  the  public  streets  (and  these  side- 
walks will  include  the  footways  across  the 
bridge)  to  the  same  extent  as  the  use  of  all 
other  kind  of  veliicles,  no  matter  how  pro- 
pelled, could  be  prevented.  Public  streets 
are  highways,  and  every  citizen  has  a  right 
to  use  them.  Both  the  sidewalks  and  road- 
ways must  remain  unobstructed,  so  that  peo- 
ple can  walk  along  one  without  interruption 
or  danger,  or  drive  along  the  other  without 
delay  or  apprehension.  One  of  the  most  im- 
perative duties  of  city  governments  in  this 
country  is  to  keep  their  public  streets  in  such 
a  condition  that  citizens  can -travel  along 
them  with  safety,  and  without  any  unneces- 
sary delay.  Each  citizen  has  the  absolute 
right  to  choose  for  himself  the  mode  of  con- 
veyance he  desires,  whether"  it  be  by  wagon 
or  carrixge,  by  horse,  motor  or  electric  car, 
or  by  bicycle,  or  astride  of  a  horse,  subject 
to  the  sole  condition  that  he  will  observe  all 
those  requirements  thiit  are  known  as  the 
"law  of  the  road."  This  right  of  the  people 
to  the  use  of  the  public  streets  of  a  city  is  so 
well  established  and  so  universally  r<>cognized 
in  this  country  that  it  has  become  a  part  of 
the  alphabet  of  fundamental  rights  of  the 
citizen.  While  the  tyranny  of  the  American 
system  of  government  very  largely  consists 
in  the  action  of  the  municipal  authorities, 
this  right  has  not  yet  been  questioned  or  at- 
tempted to  be  abridged.  There  can  be  no 
question,  then,  but  what  a  citizen  riding  on 
a  bicycle  in  that  part  of  the  street  devoted  to 
the  passage  of  vehicles  is  but  exercising  his 
legal  right  to  its  use,  and  a  city  ordinance 
that  attempted  to  forbid  such  use  of  that  part 
of  a  public  street  would  be  held  void,  as 
against  common  right. 

It  may  be  said  of  bicycles  with  greater 
force,  as  was  said  of  the  first  use  by  railroads 
of  public  streets,  that  they  are  not  an  ob- 
struction to.  or  an  unreasonable  use  of,  the 
public  streets  of  a  city,  but  rather  a  new  and 
improved  method  of  using  the  same,  and 
germane  to  their  principal  object  as  a  passage- 
way. Mills,  Em.  Dom.  (2d  Ed.)  g  201; 
Briggs  V.  Railway  Co.,  79  Me.  S63,  10  Atl. 
Rep.  47;  Slattern  v.  Railway  Co.,  29  Iowa,149. 
So  that,  if  the  construction  necessarily  given 
to  this  ordinance  of  the  city  of  Topeka  should 
prevail,  we  would  be  compelled  to  say  that 
the  part  of  the  ordinance  that  forbids  a  citi- 
zen riding  across  any  part  of  the  Kansas  river 
bridge  was  of  no  validity.  But,  if  a  statute 
or  a  city  ordinance  is  susceptible  of  two  dif- 
ferent constructions,  that  one  must  prevail 
that  will  preserve  the  validity  of  the  ordi- 
nance in  preference  to  a  construction  that 
Will  render  it  invalid,  and  this  must  be  doae» 


although  the  construction  adopted  may  not 
be  the  most  obvious  or  natural  one,  or  the 
literal  one.  Newland  v.  Marsh,  19  111.  376; 
Homestead  Co.  v.  Webster  Co.,  21  Iowa,  221; 
Roosevelt  v.  Godard,  52  Barb.  533;  Colwell 
v.  Water-Power  Co.,  19  N.  .1.  Eq.245;Bige- 
low  v.  Ridlroad  Co..  27  Wis.  478;  Dow  v. 
Norris.  4  N.  H.  17;  Cuoley,  Const.  Lira.  184; 
Inkster  v.  Carver,  16  Mich.  484. 

Hence  we  say  timt  the  true  intent  and 
meaning  of  section  17  of  the  city  ordinance 
in  question  is  that  all  persons  are  forbidden 
to  ride  on  bicycles  upon  any  sidewalk  in  the 
city,  or  the  sidewalks  or  footways  of  the  Kan- 
sas river  bridge.  Sidewalks  are  intended, 
constructed,  and  used  solely  by  pedestrians, 
and  not  for  the  use  of  vehicles.  It  is  pre- 
sumably true  that  every  organized  town  or 
city  in  this  country  forbids  the  use  of  its 
sidewalks  to  vehicles  of  every  description. 
A  bicycle,  being  a  carriage,  can  properly  be 
excluded  from  the  use  of  sidewalks,  and  per- 
sons riding  on  tliem  sliould  be  forbidden  to 
occupy  the  sidewalks  and  footways  of  the  pub- 
lic streets,  at  least  longitudinally  along  such 
sidewalks  or  footways.  They  should  be  per- 
mitted to  go  across  them  at  such  public  places 
as  other  vehicles  are  permitted.  With  this 
construction  of  the  ordinance,  it  is  plain  that 
Swift  has  not  violated  its  provisions,  and  his 
conviction  was  wrongful.  The  judgment  of 
the  district  court  is  reversed,  and  the  cause 
remanded,  with  instructions  to  dismiss  the 
prosecution  and  discharge  the  appellant. 

Per  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


State  c.  Rieok. 


(43  Kan.  «35) 


(Supreme  Court  of  Kansaa,    May  10, 1890.) 
Impeachment  of  Witnbss— Collatebal  Issns. 

1.  The  sreneral  rule  is  that  when  a  witness 
makes  statements  .on  cross-examination  coUatenU 
to  the  examination  or  issae,  they  are  to  be  taken 
as  conclusive,  and  it  Is  not  admissible  to  contra- 
dict him  by  showing  the  statementa  to  be  false. 

2.  A  defendant  was  charged  with  keeping  and 
maintaining  a  common  nuisance,  where  intoxicat- 
ing liquors  were  unlawfully  sold  by  him.  Ut>on 
cross-examination,  he  admitted  that  he  gave  in- 
toxicating liquors  to  a  witness  to  drink,  who  tes- 
tified against  him,  but  stated  that  be  treated  the 
witness  at  a  drug-store,  where  he  obtained  the 
liquor,  without  making  or  giving  any  statement 
prescribed  by  the  statute.  Upon  rebuttal,  the 
prosecution  proved  that  his  evidence  in  regard  to 
the  statement  was  false.  Beld,  that  the  admis- 
sion of  this  evidence  was  not  sufBcient,  under  the 
facts  disclosed,  to  reverse  the  conviction. 

{Syllabus  tyy  the  Court.) 

Appeal  from  district  court,  Geary  county; 
M.  B.  Nicholson,  Judge. 

Humphrey  A  Ketner,  for  appellant.  L.  B, 
Kellogg,  A.tty.  Gen.,  W.  J.  Franklin,  and 
Thomas  Dever,  for  the  State. 

HORTON,  G.  J.  Herman  Rieck  was  charged 
in  seven  counts  of  an  information  with  hav- 
ing unlawfully  sold  intoxicating  liquors  in 
Junction  City  without  having  any  permit, 
during  the  months  of  September,  November, 
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and  December,  1889,  and  January,  1890;  al- 
so, in  the  eighth  count,  with  having  kept  and 
maintained  at  the  same  place,  between  the 
20th  of  November,  1889,  and  the  5tli  of  Jan- 
uary, 1890,  a  common  nuisanop,  where  intox- 
Seating  liquors  were  unlawfully  sold  by  him. 
The  jury  returned  a  verdict  against  the  de- 
fendant of  guilty  on  the  second,  third,  and 
eighth  counts,  as  charged  in  the  information, 
and  not  guilty  as  to  the  first,  fourth,  fifth, 
and  sixth  counts.  Upon  the  verdict  of  the 
jury  the  defendant  was  sentenced  to  pay  fines 
amounting  to  9300,  and  the  costs  of  the  pros- 
ecution ;  also  to  be  imprisoned  in  the  county 
jail  of  Geary  county  for  90  days.  Bieck  ap- 
peals from  the  judgment. 

It  is  claimed  that  the  trial  court  committed 
error  in  permitting  collateral  statements,  elic- 
ited on  the  cross-examination  of  Rieck,  to  be 
contradicted  by  witnesses  produced  upon  the 
part  of  the  state  in  rebuttal.  George  McCul- 
lough,  a  witness  for  the  state,  testified  that 
he  obtained  whisky  at  Kieck's  place  of  busi- 
ness; that  he  paid  for  part  he  drank  there 
and  a  part  was  given  htm.  He  also  testified 
that  on  the  15th  of  October,  1889,  after  he 
had  been  a  witness  against  Kieck  in  the  dis- 
trict court  of  Gray  county,  Rieck. gave  him 
whisky  to  drink  in  his  place  of  business. 
Kieck  was  a  witness  in  his  own  behalf,  and 
testified  that  his  business  in  1889  was  run- 
ning a  lunch-room  in  Junction  City;  that  he 
sold  ginger  ale  and  extract  of  malt,  but  never 
sold  any  intoxicating  liquors.  His  evidence 
further  tended  to  show  that  he  did  not  keep 
whisky  or  other  intoxicating  liquors  in  bis 
room.  Upon  cross-examination  he  was  asked : 
"Question.  Is  it  not  a  fact  that  at  the  last 
term  of  this  court,  after  Mr.  McCullough 
testified  in  the  case  against  you,  (October  15, 
1889,)  you  asked  him  over  to  your  place  .of 
business,  and  gave  him  some  tteer  or  whisky? 
Answer.  When  the  testimony  was  over,  I 
took  Mr.  McCullough  and  another  witness, — 
I  don't  remember,  now,  his  name, — and  went 
to  the  drug-store,  and  bought  a  pint  of 
whisky.  I  went  over  there  to  the  store,  and 
treated  tbpm.  From  there  I  took  them  over  to 
Charlie  Schweise's.  They  wanted  something 
to  eat,  and  I  treated  them  to  a  lunch  there. 
Then  I  left  them.  Q.  You  bought  whisky 
at  the  drug-store?  A.  Yes,  sir;  in  the  drug- 
store, and  I  treated  them  with  It.  Q.  Did 
you  make  a  statement  for  that  liquor?  A. 
What  liquor?  Q.  The  liquor  you  bought  at 
the  drug-store.  A.  No,  sir;  I  didn't  make 
any  statement,"  Upon  rebuttal,  the  state 
produced  Miller,  Harvey,  and  Holzschuder, 
and  proved  bv  them  that  Miller  did  not,  on 
the  15th  of  October,  1889,  sell  to  Bieck  any 
whisky,  without  making  the  usual  state- 
ment or  affidavit.  The  general  rule  is  that 
when  a  witness  makes  statements  on  cross* 
examination,  collateral  to  the  investigation, 
the  same  are  to  be  taken  as  conclusive,  and 
it  is  not  admissible  to  contradict  him  to  show 
such  statements  to  be  false.  If  the  testimony 
upon  rebuttal  be  construed  as  tending  to  con- 
tradict Bieck  as  to  making  no  sttttement 


when  he  purchased  whisky  at  the  drng-store, 
it  is  not  very  material ;  notsufiicient,  at  least, 
to  reverse  "the  judgment.  If,  however,  the 
answers  of  Rieck  upon  cross-examination 
tended  to  impress  the  jury  that  he  did  not 
have  or  keep  intoxicating  liquors  at  bis 
lunch-room,  and  this  was  the  probable  effect 
of  his  evidence,  then  it  belonged  to  the 
subject-matter  under  investigation.  In  or- 
der to  convict  Bieck  upon  the  eighth  count 
of  tlie  information,  it  was  necessary  for  the 
state  to  prove  that  he  kept  intoxicating  liq- 
uors at  his  lunch-room,  and  that  he  unlaw- 
fully sold  these  liquors.  After  he  testified, 
upon  cross-examination,  that  the  liquors 
given  to  McCullough  were  obtained  at  the 
drug-store,  in  order  to  show  that  he  kept  no 
intoxicating  liquors,  it  was  competent  to 
prove  he  did  not  treat  McCullough  there,  or 
obtain  any  liquors  without-  a  statement.  The 
tendency  of  such  evidence  was  nob  merely  to 
bear  upon  the  credit  of  the  defendant,  but 
upon  a  material  fact  involved  in  the  issue. 
A  more  liberal  rule  applies  to  the  contradic- 
tion of  the  declarations  of  a  defendant  made 
upon  cross-examination  than  to  the  state- 
ments of  a  wftneas  only.  There  was  no  error 
in  the  ruling  of  the  trial  court  sufficient  to 
require  a  new  trial.  State  v.  McKinney,  31 
Kan.  570,  8  Pac.  Rep.  356;  Howe  v.  Thayer, 
17  Pick.  91.  The  judgment  of  the  district 
court  will  be  affirmed.  All  the  justices  con- 
curring. 


(43  Kan.  643) 

First  Nat.  Bane  of  Medicine  Lodoe  «. 
Feck,  County  Treasurer. 

{Supreme  Court  of  Kansas.    May  10, 1890.)' 

Deposit  of  Fubuo  Hohbts— Authoritt  of  Coun- 
tt  comhibsiohkbs. 
No  anthorlty  is  given  by  chapter  189  of  the 
Laws  of  1889  to  the  board  of  county  commisalooers 
to  designate  a  tmnk  or  banks  for  the  deposit  of  the 
pubHo  moneys  for  a  definite  period  of  time;  nor 
can  the  board  makeanyorder  or  make  any  contract 
with  the  depository  that  will  prevent  the  designa- 
tion of  a  diilerent  depository  whenever  the  board 
in  its  discretion  determines  that  the  public  inter- 
est will  be  best  suiiserved  by  such  a  change. 
(Syllabus  by  the  Court,) 

Original  proceedings  in  mandamus. 

H.  C.  Sluss,  John  A.  Baton,  E.  Sample, 
and  C.  I.  Long,  for  plaintiff.  R.  A.  Cam- 
eron and  A.  J.  jonee,  for  defendants. 

Johnston,  J.  In  tlie  alternative  writ  of 
mandamus  heretofore  allowed  it  is  stated 
that  on  November  10,  1888,  the  board  of 
county  commissioners  of  Barber  county,  Kan., 
designated  the  First  National  Bunk  of  Medi- 
cine Ix)dge  as  the  bank  in  which  to  deposit 
the  public  moneys  of  Barber  county,  and  re- 
quired the  bank  to  execute  a  bond  in  the  sum 
of  $100,000.  and  also  to  pay  2  per  ceut.  per 
annum  on  the  average  daily  balances  of  the 
deposit,  and  to  credit  the  same  monthly  to  the 
account  of  the  county  treasurer.  This  bond 
was  executed  by  the  bank  and  accepted  by  the 
county  board,  and  the  county  treasurer  there- 
after, in  compliance  with  the  oi-der,  deposited 
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the  public  moneys  \7ith  the  plaintiff,  and  the 
bank  paid  interest  on  the  average  daily  bal- 
ances, iis  required  by  the  designation,  until 
the  1st  day  of  January.  1890.  On  the  8th 
day  of  Jlovember,  1889,  the  board  of  county 
commissioners  entered  an  order  designating 
the  bank  as  the  place  of  deposit  for  all  public 
moneys  for  a  period  of  three  years  next  suc- 
ceeding January  1,  1890,  and  the  bank  was 
required  to  give  a  bond  in  tlie  sum  of  $100,- 
000,  and  to  pay  2  per  cent,  per  annum  on  the 
average  daily  balances  of  the  deposit.  The 
bond  was  executed  in  behalf  of  the  bank  on 
the  same  day,  which  was  approved  by  the 
county  board,  and  it  is  alleged  that  from  the 
let  day  of  January,  1890,  until  the  13th  day 
of  February,  1890,  the  bank  continued  to  al- 
low interest  on  the  deposit  made  by  the  coun- 
ty treasurer  at  the  rate  of  2  per  cent,  per  an- 
num. On  the  15th  day  of  January,  1890,  an 
order  was  made  by  the  board  of  county  com- 
missioners, directing  the  county  treasurer  to 
immediately  withdraw  from  the  First  Ifa- 
tional  Bank  all  the  public  moneys  in  the  bank 
belonging  to  the  county,  and  place  the  same 
in  the  vault  in  the  office  of  the  county  treas- 
urer until  the  further  order  of  the  hoard. 
Afterwards,  on  February  13, 1890,  the  board 
of  county  commissioners,  at  an  adjourned 
meeting,  designated  the  Citizens'  National 
Bank  of  Medicine  Lodge  as  the  depository 
of  public  moneys,  and  required  that  the  bank 
give  a  bond  in  the  sum  of  ;$12o,000,  and  to 
pay  5  per  cent,  per  annum  on  the  average 
daily  deposits;  and  directed  the  county  treas- 
urer to  withdraw  all  the  public  funds  from 
the  Fii'st  Kational  Bank,  and  deposit  the 
same  in  the  Citizeus'Nationnl  Bank.  Thisdes- 
ignation  was  tu  remain  in  force  only  until  the 
further  order  of  the  county  commissioners. 
In  pursuance  of  this  order,  the  county  treas- 
urer demanded  from  the  First  National  Bank 
the  funds  in  its  possession,  with  a  view  of  de- 
positing them  in  the  Citizens'  National  Bank, 
and  $10,000  of  the  public  moneys  were  given 
to  the  county  treasurer  under  protest,  in 
obedience  to  his  demand,  and  the  county 
treasurer  is  insisting  on  the  balance  of  the 
moneys  in  the  hands  of  the  plaintiff,  for 
the  purpose  of  placing  the  same  on  deposit 
with  the  other  bank.  The  county  treas- 
urer has  ceased  and  now  refuses,  to  de- 
posit the  public  moneys  of  the  county  of  Bar- 
ber with  the  plaintiff,  and  this  proceeding  is 
brought  to  compel  him  to  deposit  all  public 
moneys  that  may  come  into  his  bands  as  treas- 
urer of  the  county,  or  that  are  now  in  his 
hands,  with  the  plaintiff,  and  also  to  with- 
draw from  the  Citizens'  National  Bank  all 
moneys  which  he  deposited  there  as  treas- 
urer of  the  county,  and  place  the  same  on  de- 
posit with  the  plaintiff,  in  compliance  with 
the  order  of  November  8. 1889.  It  is  further 
stated  in  the  writ  that  the  bank  is  solvent, 
has  executed  a  sufficient  bond,  and  that  no 
reason  exists  for  believing  that  the  bank  is 
not  a  proper  and  safe  depository  lor  the  pub- 
lic funds  of  the  county.  The  defendant 
moves  to  quash  the  alternative  writ  on  the 


ground  that  the  facts  stated  are  insufficient 
to  constitute  either  a  cause  of  action  or 
ground  of  relief  in  favor  of  the  plaintiff. 

Several  questions  are  raised  and  discussed 
on  this  motion,  but  the  real  point  in  contro- 
versy between  the  parties,  and  the  only  one 
that  we  need  to  consider,  is  whether  it  was 
within  the  power  of  the  board  of  county  com- 
missioners to  make'  the  order  of  November 
8,  1889,  designating  the  plaintiff  bank  as  the 
depository  of  public  moneys  for  a  tixed  period 
of  three  years,  and  thus  prevent  the  county 
board,  as  then  constituted,  or  as  it  may  be  re- 
organized from  year  to  year,  from  designat- 
ing other  and  different  banks  as  the  safety  of 
the  public  moneys  may  seem  to  require.  The 
election  of  1889  changed  the  membership  of 
the  county  board.  As  soon  as  the  result  of 
this  election  was  ascertained,  two  members 
of  the  county  board  who  were  about  to  pass 
out  of  office  undertook  to  bind  the  county  and 
their  successors  to  hold  the  public  funds  in 
the  First  National  Bank  for  a  period  of  three 
years.  That  bank  was  already  the  public 
depository,  and  by  the  terms  of  the  first  des- 
ignation was  to  continue  as  such  until  the 
order  was  revoked;  yet  the  county  commis- 
sioners who  were  going  out  of  office  in  a  few 
days  made  a  new  order  and  designation;  but 
neither  the  amount  of  the  bond  to  be  given 
nor  the  interest  required  to  be  paid  to  the 
county  on  the  deposits  was  changed.  The 
purpose  of  these  retiring  commissioners  in 
making  the  second  order  is  easily  seen.  Pass- 
ing over  the  questions  as  to  the  form  of  the 
action  and  other  technical  matters  discussed, 
we  will  consider  whether  the  retiring  com- 
missioners effected  their  purpose,  and  tied 
the  hands  of  their  successors,  by  the  order 
of  November  8,  1889.  The  only  statute 
authorizing  the  board  to  designate  a  bank 
for  the  deposit  of  the  funds  of  Barber  county 
is  found  in  chapter  189  of  the  Laws  of  1889, 
which  provides  "that,  in  all  counties  hav- 
ing a  population  of  less  than  twenty-five 
thousand  inhabitants,  the  county  treasurer 
shall  deposit  daily  all  public  money  in  some 
responsible  bank  or  bunks  located  at  the 
county-seat,  to  be  designated  by  the  board  of 
county  commissioners,  in  the  name  of  said 
treasurer,  as  such  officer,  which  bank  shall 
pay  such  interest  on  average  daily  balances, 
as  may  be  agreed  upon  by  the  board  of  coun- 
ty county  commissioners;  and  such  bank  or 
banks  shall  credit  the  same  monthly  to  the 
account  of  said  treasurer:  and  before  mak- 
ing such  deposits  the  said  board  shall  take 
from  such  bank  or  banks  a  good  and  suffi- 
cient bond,  in  a  sum  double  the  largest  ap- 
proximate amount  that  may  be  on  deposit  at 
any  one  time,  conditioned  that  such  deposits 
shall  be  promptly  paid  on  the  check  or  draft 
of  the  treasurer  of  said  county;  and  such 
bank  or  banks  shall  on  the  first  Monday  of 
each  month  file  with  the  county  clerk  a  state- 
ment of  the  amount  of  money  on  hand  at  the 
close  of  business  each  day  during  the  previ- 
ous month,  and  the  amouut  of  interest  ao- 
ciued  thereon  to  said  dale." 
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Assumingthat  the  statute  is  valid  andconi- 
pulsory,  no  questions  of  that  kind  being 
raised,  we  still  think  that  it  does  not  war- 
rant the  action  that  was  taken.  It  is  true, 
as  contended  by  the  plaintiff,  that  the  board 
is  a  continuing  body,  and  that  any  contract 
made  by  it  witli  authority  is  inviolable  and 
binding  upon  the  county;  but  we  are  of 
opinion  that  in  this  case  the  board  exceeded 
its  power.  No  express  authority  is  found  in 
the.  statute  giving  the  county  commissioners 
authority  to  designate  a  bank  for  any  definite 
period  of  time,  and  they  have  only  such  powers 
in  that  respect  as  are  given  them  by  statute. 
The  legislature  does  not  require  that  the 
board  shall  ask  for  bids,  nor  that  it  shall 
designate  the  bank  offering  the  highest  rate 
.of  interest.  The  conditions  imposed  by  the 
statute  are  that  only  responsible  banlts  shall 
be  designated,  and  that  good  and  sufficient 
bonds  shall  be  required.  No  limits  as  to  the 
rate  of  interest  nor  as  to  the  number  of  banks 
which  a  board  may  designate  are  prescribed. 
There  is  no  provision  that  the  board  shall  ne- 
gotiate or  enter  into  a  contract  of  any  kind 
with  banks.  It  simply  is  required  to  exer- 
cise its  judgment  and  discretion  in  the  selec- 
tion of  one  or  more  b»nks.  and,  instead  of 
negotiating  with  or  receiving  bids  from  them 
as  to  rates  of  interest,  the  statute  expressly 
provides  that  such  rate  shall  be  paid  as  may 
be  agreed  or  determined  upon  by  the  board. 
The  county  commissioners  determine  the 
rate  of  interest  to  be  paid,  the  bond  to  be 
given,  and  then  make  the  designation.  ■  If 
the  biink  designated  refuses  to  accept  the 
funds  upon  the  required  conditions,  another 
designation  is  to  be  made;  and,  if  it  accepts, 
the  bond  is  given,  tlie  funds  deposited,  and 
interest  is  paid  on  the  average  daily  balance 
of  deposits  for  such  length  of  time  as  the 
county  board  may  keep  the  account  of  pub- 
lic funds  in  the  bank.  If  it  had  been  the 
purpose  of  the  legislature  that  county  com- 
missioners might  tie  their  hands  and  those 
of  their  successors,  and  bind  the  county  to 
retain  the  funds  in  a  certain  bank  through 
several  changes  in  the  membership  of  the 
board,  or  for  any  stated  time,  it  would  surely 
have  made  it  clear  in  the  statute  enacted. 
The  public  interest  will  be  best  subserved  by 
leaving  the  board  free  to  change  the  depos- 
itory whenever  in  the  judgment  of  the  com- 
missioners the  safety  of  the  public  moneys 
and  the  good  of  the  county  requires  such 
change.  If  the  other  policy  was  pursued, 
and  an  unsound  depository  should  deny  its 
unsoundness,  and  refuse  to  surrender  the 
funds,  it  would  be  necessary  for  the  county 
to  enter  into  a  litigation  with  the  bank  to 
show  that  it'  was  insecure  and  irresponsible; 
and  meantime  the  interests  of  the  county 
might  be  still  further  imperiled  and  possibly 
sacriflced.  Even  if  the  bond  given  by  the 
bank  was  ever  so  good,  yet  the  funds  would 
be  tied  up  during  the  controveray,  and  until 
an  action  on  the  bond  was  successfully  pros- 
ecuted to  judgment.  If  the  controversy 
should  be  long  continued,  the  security  might 


become  greatly  impaired,  and  the  public  suf- 
fer a  heavy  loss.  Wliatever  might  be  the  re- 
sult, the  litigation  and  the  locking  up  of  the 
public  funds  would  seriously  embarrass  the 
public  business.  All  of  these  objections  and 
risks  were  evidently  foreseen  by  the  legisla- 
ture, and  hence  in  providing  fur  a  deposit  of 
the  public  funds  no  power  was  given  to  the 
board  to  designate  a  depository,  or  to  surren- 
der the  control  of  the  public  funds  for  a  defi- 
nite period  of  time.  If  the  board  might  tie  its 
hands  and  bind  the  county  in  this  respect 
for  one  year  or  three  years,  why  might  it 
not,  under  like  circumstances,  extend  the  pe- 
riod to  six,  eight,  or  even  ten  years?  This 
would  be  injurious  to  the  public  interest, 
and  therefore  contrary  to  public  policy,  and, 
in  the  absence.of  express  legislative  sanction, 
no  such  purpose  should  be  inferred.  The 
prime  consideration  is  the  safety  of  the  pub- 
lic funds,  and  the  manifest  purpose  of  the 
law-makers  was  that  the  board  should  be 
wholly  free  to  change  the  depository  when- 
ever it  had  reason  to  believe  that  the  public 
interest  would  be  best  subserved  by  such  a 
course.  It  follows  that  the  peremptory  writ 
of  mandamus  must  be  denied.  All  the 
justices  concurring. 


(«  Kan.  648) 

FiBST  Nat  Bank  of  Medicine  Lodge  ». 

STBANATHAN  et  aU 

{Supreme  Court  of  Kansas.    May  10,  1890.) 

Deposit  of  Pgblio  Monet— Countt  Commission- 
BB8— Injunction. 
A  board  of  county  commissioners  cannot  be 
prevented  by  an  action  of  injunction  trom  chang- 
ing the  depository  of  the  public  mone.vB  of  a  coun- 
ty, when  in  the  discretion  and  judgment  of  the 
board  it  Is  deemed  best  that  a  change  should  be 
made.    Bank  v.  Peck,  ante,  1077. 
{SuUainM  by  the  Court.) 

Error  from  district  court,  Barber  county; 
C.  W.  Ellis,  .Tudge. 

Chester  I.  Long,  John  A.  Eaton,  H.  C. 
Sluss,  and  E.  Sample,  for  plaintiff  in  error. 
R.  A.  Cameron  and  A.  J.  Jones,  for  defend- 
ants in  error. 

JOHKSTON,  J.  This  was  an  action  brought 
in  the  district  court  of  Barber  county  by  the 
First  National  Bank  of  Medicine  Lodge 
against  the  county  commissioners  and  county 
treasurer  of  Barber  county,  to  obtain  an  or- 
der of  injunction.  It  was  alleged  that  on  the 
8th  day  of  November,  1889,  the  board  of  coun- 
ty commissioners  of  Barber  county  entered  in- 
to a  contract  with  the  plaintiff,  by  which  it 
was  agreed  that  the  public  moneys  of  the  con  n- 
ty  of  Barber  should  be  deposited  in  the  First 
National  Bank  of  Medicine  Lodge  for  a  period 
of  three  years,  and  that,  although  the  bank 
was  solvent,  and  had  complied  with  all  the 
conditions  of  the  contract,  the  board  of  coun- 
ty commissioners  and  county  treasurer  were 
threatening  to  remove  the  county  funds  from 
the  custody  of  the  plaintiff,  and  deposit  the 
same  in  another  bank,  and  that  the  plaintiff 
would  thereby  sustain  irreparable  injury  and 
loss,  which  could  not  be  compensated  by  au 
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action  of  damages  af^alnst  the  defendants. 
The  prayer  of  the  petition  was  thattlie  board 
sh«uld  be  enjoined  from  violating  the  con- 
tract, and  from  receiving  bids  from  other 
banks,  or  from  making  any  orders  relating  to 
a  change  of  the  public  money,  and  also  to  re- 
strain the  county  treasurer  from  removing 
the  funds  now  in  plaintiff's  possession  as  a 
bank  of  deposit,  and  to  prohibit  the  county 
treasurer  from  depositing  the  county  funds 
in  any  other  bank  than  with  the  plaintiff. 
Upon  a  hearing,  in  which  it  was  shown  that 
the  board  of  county  commissioners  had  or- 
dered that  the  funds  of  Barber  county  should 
be  withdrawn  from  the  First  National  Bank 
of  Medicine  Lodge,  and  placed  on  deposit  with 
the  Citizens'  National  Bank  of  Medicine 
Lodge,  a  temporary  injunction  was  denied, 
and  this  ruling  is  assigned  as  error 

The  conclusion  which  we  have  reached  in 
Bank  v.  Feck,  ante,  1077,  (just  decided,)  de- 
termines the  merits  of  this  action  agaiiist  the 
plaintiff  in  error.  This  being  so.  the  quai- 
tions  of  practice  that  have  been  discussed 
become  immaterial,  and  the  judgment  of  the 
district  court  will  be  aflttrmed.  All  the  jus- 
tices concurring. 


(43  Kan.  475) 

Webbtek  v.  Fil]:j:y  et  al. 

{Supreme  Court  qf  Kansas.    April  4, 1890.) 

XIJEOTMEST — JUDQMBNT  —  RiOHTS    OF   PCRCBASBB 
NOT  A.  PaBTY. 

After  judgment  in  an  action  of  ejectment 
between  tax-title  holders,  the  successful  claimant 
makes  a  motion  for  an  alias  writ  of  restitution 
against  a  purchaser  from  the  original  owner,  who  is 
then  in  possession,  but  who  was  not  a  party  to  the 
action,  and  the  court  makes  an  order  against  him, 
determining  adversely  his  right  of  possession  in 
favor  of  the  sucoesgf ul  claimant,  held,  that  the  pur- 
chaser can  bring  the  case  here  for  review,  and  the 
trial  court  erred  in  determining,  in  effect,  hia  title 
and  right  to  possession  on  such  motion. 
(Si/flohus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court,  Jefferson  county;  BoBEux  Cro- 
ZiER,  Judge. 

Johnson,  Martin  &  Keeler,  for  plaintiff  in 
error.    Case  <&  Moss,  for  defendant  in  error. 

Simpson,  C.  The  defendants  in  error 
brought  an  action  against  I.  G.  Webster  to 
recover  the  possession  of  a  tract  of  land  sit- 
uate in  Jefferson  county.  They  had  a  tax- 
title  on  the  IrAd  in  controversy.  I.  C.  Web- 
ster had  a  tax-title,  and  was  in  possession. 
One  John  M.  Cowan  was  the  original  owner, 
and  had  a  patent  from  the  government. 
While  this  suit  was  pending,  W.  B.  Webster 
obtiuned  Cowan's  title,  and,  with  the  consent 
.  of  I.  C.  Webster,  took  possession  of  the  land, 
and  has  held  it  ever  since.  Soon  after  W.  B. 
Webster  took  possession,  the  district  court  of 
Jefferson  county  rendered  a  judgment  in  the 
action  against  I.  C.  Webster,  and  in  favor  of 
defendants  in  error,  for  the  possession  of  the 
Lind.  A  writ  of  restitution  was  issued  com- 
manding the  sheriff  to  deliver  possession  of 
the  land  to  defendants  in  error.  The  othcer 
returned  the  writ  executed.    Afterwards  the 


defendants  in  error  showed  to  the  court  that 
W.  B.  Webster  was  in  the  posssession  of  said 
land,  and  claimed  to  be  the  owner,  and  that 
he  was  there  with  the  consent  and  aid  of  bis 
father,  L  C.  Webster,  and  that  be  kept  pos- 
session by  force,  and  asked  the  court  for  an 
alias  writ  of  restitution,  and  that  the  sheriff 
be  directed  to  remove  I.  C.  Webster  and  W. 
B.  Webster,  or  any  person  claiming  through 
or  by  them.  Due  notice  was  given  to  W.  B. 
Webster  of  the  application  for  an  alias  writ, 
and  of  the  time  when  such  application  would 
be  beard.  W.  B.  Webster  was  present  at  the 
hearing,  in  person  and  by  attorneys.  Evi- 
dence was  introduced  by  both  sides,  and  all 
the  facts  are  embraced  in  the  order  of  the 
court  entered  on  the  journals  of  the  court, 
and  are  as  follows:  The  court  finds  that  on 
May  20th,  1884,  W.  B.  Webster  knew  of  the 
pendency  of  this  action,  and  of  the  object  there- 
of. That  on  said  day  he  purchased  the  {tat- 
ent  title  to  the  land  in  controversy  herein 
from  John  M.  Cowan,  and  obtained  from 
Cowan  a  quitclaim  deed  for  the  consideration 
of  9275,  only  $75  of  which  haa  ever  been 
paid.  Neither  the  plaintiffs  nor  the  defend- 
ant in  this  action  claim  said  land  under  the 
patent  title.  They  claim  under  tax-titles. 
That,  imraetliately  after  obtaining  said  quit- 
claim deed,  W.  B.  Webster  took  poesession 
of  said  land,  with  the  consent  of  his  father, 
I.  C.  Webster^  and  is  now  in  possession. 
On  these  findings  it  is  adjudged  that  an  aliaa 
writ  issue;  tliat  the  defendants  in  error  lie 
placed  in  possession  of  the  land;  that  W.  B. 
Webster  and  I.  C.  Webster,  and  all  others 
holding  possession  by  or  through  them,  be  re- 
moved from  the  land;  and  that  I.  C.  Webster 
pay  the  costs  of  this  motion.  To  all  of  which 
W.  B.  Wel>ster  excepts,  and  he  is  allowed 
time  to  make  a  case  for  this  cpurt.  He  brings 
the  case  here,  and  seeks  to  reverse  the  order 
for  an  alias  writ,  so  far  as  it  affects  him. 
We  are  met  by  the  contention  of  the  defend- 
ants in  error  that  he  is  without  standing  in 
this  court.  It  is  true  that  he  is  not  a  party 
to  this  action.  He  does  not  seek  to  reverse 
the  judgment,  or  any  intermediate  order  that 
involves  the  merits  of  the  action,  or  any  por- 
tion thereof.  All  he  claims  is  that,  in  the 
attempt  to  enforce  the  judgment  for  posses- 
sion against  I.  C.  Wetoter,  he  may  not  be 
disturbei..  in  the  possession  he  acquired  by 
virtue  of  bis  purchase  from  Cowan.  He  is 
brought  into  court  by  a  summary  application 
after  judgment,  at  the  instance  of  Filler, 
and  an  order  is  made  that  determines  his 
right  of  possession,  as  between  him  and  Fil- 
ley,  adversely  to  him.  We  think  he  is  en- 
tilled  to  a  review  of  that  order  in  this  court, 
as  it  is  in  the  nature  of  a  tinal  order  aa  to 
his  possession.  Whether  he  is  a  purchaser 
pendente  lite,  ox  whether  he  is  in  coUusiun 
with  his  father  on  the  question  of  possess!  jn, 
or  whether  be  is  entitled  to  the  possession  of 
the  land  by  reason  of  holding  the  legal  title 
thereto  by  purchase  from  Cowan,  are  ques- 
tions that  ought  not  to  be  determined  on  a 
motion  made  subsequent  to  a  judgment  in 
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an  action  to  which  he  was  not  a  party.  His 
righl  to  possession  by  virtue  of  his  title  must 
be  made  the  issue  in  an  action  of  ejectment, 
and  be  determined,  before  it  can  be  said  to 
be  an  adjudication.  We  recommend  tliat  so 
much  of  the  order  of  tiie  trial  court  that  un- 
dertalces  to  determine  his  right  of  possession 
be  reversed. 

Per  Curiah.    It  is  so  ordered;  all  the 
justices  coDCurring. 


(84  Cal.  201) 

ORiiNGERs'  Business  Ass'n  op  CALiroBMiA 

v.  Clark.    (No.  12,677.) 
(Supreme  Court  of  CoH/iomta.    May  81,  1890.) 
Pleadixg — Ebplt— BviDBNCB  —  Attobnbt'b  Fee. 

1.  Defendant  secured  bq  indebtedness  to  plain- 
tlfT  Taj  a^  mortgage  on  real  estate  and  a  chattel 
mortgage  on  growing  wheat.  Thereafter  plaintiff 
loan^  other  money  to  defendant.  The  wheat  when 
harvested  was  placed  In  a  warehouse,  and  receipts 
therefor  obtained  in  plaintiff's  name,  and  delivered 
to  him.  He  sold  the  wheat,  and  applied  the  pro- 
ceeds to  the  unsecured  debt.  In  an  action  to  fore- 
close the  real  estate  mortgage,  defendant  answered 
that  the  crop  mortgage  was  given  at  the  same  time 
to  secure  the  same  debt,  and  that,  in  aocordance 
with  its  terms,  the  wheat  was  harvested  and  de- 
livered to  plaintiff,  to  be  applied  on  the  debt  se- 
cui-ed  thereby.  Held  that,  under  Code  Uivil  Proo. 
Cal.  g  463,  providing  that  "the  statement  of  any 
new  matter  in  the  answer,  in  avoidance  or  consti- 
tuting a  defense  or  counter-claim,  must,  on  the 
trial,  be  deemed  controverted  by  the  opposite  par- 
ty, "  plaintiff  could  introduce  evidence  of  a  verbal 
agreement  with  defendant  that  the  wheat,  when 
harvested  and  delivered  to  plaintiff,  should  be  held 
as  security  for  the  new  indebtedness,  and  the  pro- 
ceeds thereof  applied,  first,  to  such  indebtedness, 
and  then  to  the  mortgage  debt,  though  this  was 
not  pleaded. 

2.  As  the  verbal  agreement  related  to  the 
wheat  "when  it  should  oe  harvested  and  deliv- 
ered, "  and  Civil  Code  Cal.  §  2955,  specifying  what 
personal  property  may  be  mortgaged,  does  not 
mention  grain  except  as  "growing  crops,"  the 
agreement  was  not  the  creation  of  a  verbal  mort- 
gage, in  violation  of  section  2922. 

8.  It  was  competent  for  the  parties  to  agree 
that  the  wheat  should  be  diverted  from  the  satis- 
faction of  the  mortgage  debt,  and  converted  into 
a  pledge  to  secure  the  subsequent  indebtedness. 

4.  A  mortgage  provided  for  an  attorney's 
fee,  in  case  of  foreclosure,  not  ezceedinsJISOO,  and 
10  per  cent,  on  the  amonnt  fonnd  due.  The  mort- 
gage was  originally  for  (5,185,  but  about  $1,800  had 
been  paid  on  it  The  court  allowed  91,000.  Held 
that,  underact  Cal.  March 27, 1874,  S 1,  (St  1873-74, 

L707,)  providing  that  the  attorney's  fee  shall  be 
ed  by  the  court  in  which  the  proceedings  of 
foreclosure  are  had,  any  stipulation  in  the  mort- 
gage to  the  contrary  notwithstanding,  $600  being 
a  reasonable  amount,  the  sum  allowed  would  be 
reduced  1400. 

Commissfoners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  county; 
W.  E.  Greene,  Judge. 

Mich.  Mullany  and  Wm.  Grant,  for  appel- 
lant. Estee,  Wilson  dc  McCutchen,  for  the 
State. 

Gibson,  0.  Defendant  appeals  from  a 
judgment  and  order  denying  a  new  trial  in 
an  action  to  foreclose  a  mortgage  on  real  es- 
tate. The  defendant,  on  the  19th  of  March, 
1880,  being  indebted  to  the  plaintiff  corpora- 
tion in  the  sum  of  S5,135,  for  money  loaned 
to  and  expended  for  him,  gave  to  plaintiff 


his  note  for  that  amount,  payable  one  day 
after  date,  bearing  interest  at  the  rate  of  1 
per  cent,  per  month  from  date,  payable  quar- 
terly, and,  if  not  so  paid,  to  be  compounded 
quarterly.  To  secure  this  note  be  executed 
and  delivered  to  plaintiff,  on  the  same  date 
with  that  of  the  note,  two  mortgages, — one 
upon  160  acres  of  land  in  Alamedia  county, 
and  the  other  a  chattel  mortgage  upon  a  cer- 
tain crop  of  wheat  then  growing  upon  about 
480  acres  of  land,  also  in  the  same  county. 
At  divers  times  from  the  same  day  this  trans- 
action was  had  until  July  1,  1881,  the  plain- 
tiff loaned  to  and  advanced  for  defendant 
other  amounts  of  money,  aggregating  the 
sura  of  |i3,407.06.  Previous  to  tlie  execution 
of  the  note  and  mortgages,  the  defendant  had 
delivered  a  lot  of  bay,  worth  8708,  to  the 
plaintiff  that  it  had  not  accounted  for  to  him, 
and  it  was  agreed  that  the  amount  should  be 
credited  upon  the  note.  Plaintiff,  however, 
first  deducted  030  that  had  been  advanced  to 
the  defendant,  and  credited  the  remainder 
upon  the  note.  The  crop  of  wheat  described 
in  tlie  chattel  mortgage  was  by  the  defendant 
harvested  prior  to  October,  1880,  and  placed 
in  a  warehouse  at  Livermore,  and  receipts 
therefor  obtained  in  the  name  of  the  plaintiff, 
which  were  delivered  to  it.  On  a  sale  of  this 
wheat  by  the  plaintiff,  on  July  1,  1881,  it  re- 
alized the  sum  of  $4,061.99.  This  amount 
the  plaintiff  applieid  to  the  payment  of  de- 
fendant's indebtedness  of  $8,407.06,  which 
bad,  as  above  shown,  accrued  after  the  mak- 
ing of  the  note  and  mortgages,  and  the  over- 
plus was  applied  upon  the  said  note.  De- 
fendant contends  that  the  whole  amount 
realized  from  the  wheat  should  have  been 
applied  upon  the  note.  This  raises  the  prin- 
cipal question,  upon  the  solution  of  which 
the  case  depends.  Plaintiff,  in  its  complaint, 
seeks  to  foreclose  the  mortgage  upon  the  real 
estate,  and  admits  therein  that  a  certain 
amount  has  been  paid  upon  tlte  note,  which 
is  secured  by  the  mortgage.  The  answer  of 
defendant  admits  the  making  of  the  note  and 
mortgage  sued  upon,  and  avers  that  the  crop 
mortgage,  above  mentioned,  was  also  made 
at  the  same  time  to  secure  the  same  note; 
and  that  in  accordance  with  its  terms  the 
crop  of  wheat  covered  by  it  was  duly  har- 
vested and  delivered  to  plaintiff,  to  be  applied 
to  the  payment  of  the  note;  and  tliat  the  load 
of  hay  above  mentioned  was  delivered  to 
plaintiff  for  the  same  purpose. 

Thus  we  perceive  that  the  main  issue  ten- 
dered is  whether  the  note  was  paid.  To  meet 
the  aiHrmative  matter  set  up  in  defendant's 
answer  the  plaintiff  interposed  a  replication, 
which  traverses  such  new  matter,  and,  among 
other  things.avers  that  the  proceeds  of  the  sale 
of  the  hay  and  wheat  were  applied  to  the  pay- 
ment of  the  loans  and  advances  other  tlian 
those  included  in  the  note,  according  to  the 
agreement  of  the  parties.  This  reply  was  un- 
necessary, and  has  uo  place  in  our  system  of 
pleading,  because  the  Code  of  Civil  Procedure 
provides,  in  section  462,  that  "the  statement 
of  any  new  matter  in  the  answer,  in  avoid- 
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ance  or  constituting  a  defense  or  connter- 
claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party."  Thus  in  Cur- 
tiss  V.  Sprague,  49  Cal.  SOI,  this  court,  with 
respect  to  the  same  provision  in  the  practice 
act  said:  "The  counter-claim  was  barred  by 
tlie  statute  of  limitations,  and.  under  the 
provisions  of  the  practice  act,  the  plaintiff 
must  be  considered  to  have  pleaded  the  stat- 
ute by  way  of  replication  to  the  counter- 
claim." So,  in  the  present  case,  the  plaintiff 
must  be  deemed  to  have  pleaded  the  verbal 
agreement  between  itself  and  defendant, 
whereby  the  grain  covered  by  the  chattel 
mortgage,  when  the  same  was  harvested  and 
delivered  to  it,  should  be  held  as  security  for 
the  advances  made,  and  to  be  made,  to  and 
for  the  defendant,  and  the  proceeds  of  the  sale 
of  the  grain  sliould  he  applied,  first,  to  the 
payment  of  such  advances,  and  the  remain- 
der, if  any,  to  the  payment  of  the  note;  and 
it  was  proper  for  the  court  to  receive  evi- 
dence in  support  of  such  agreement.  Al- 
though the  two  mortgages  are  separate  and 
distinct  from  each  other,  they  were  given  for 
the  sole  purpose  of  securing  the  same  note,  a 
copy  of  which  is  set  forth  in  each  of  them. 
This  is  found  as  a  fact  by  the  court,  and  is 
not  disputed;  and  it  is  also  found  that  at  or 
about  the  time  the  note  and  mortgages  were 
made,  and  at  different  times  until  July  1, 
1881,  "the  defendant  orHlly.  but  not  in  writ- 
ing, promised  and  agreed,  in  consideration 
of  said  advances  and  loans  being  mside,  and 
to  be  made,  from  time  to  time  by  plaintiff  to 
defendant,  that  the  plaintiff  should  have  and 
hold,  as  fast  as  the  same  could  be  delivered, 
all  produce  raised  by  the  defendant,  includ- 
ing the  wheat  mentioned  in  defendant's  an- 
swer, as  security  for  the  payment  of  all  mon- 
eys so  loaned,  paid  out,  and  advanced  by 
plaintiff  to  defendant  in  excess  of  the  note 
described  in  the  complaint;"  and  that  all  the 
proceeds  of  the  sale  of  such  produce  should 
be  applied  by  plaintiff  to  the  payment  of 
moneys  advanced,  and  the  remainder,  if  any, 
to  the  payment  of  the  note. 

The  evidence  in  support  of  the  finding  as 
to  the  verbal  agreement  is  not  as  satisfactory 
as  it  miglit  be,  but  the.  testimony  ot  the  de- 
fendant to  the  contrary  presents  such  a  cou- 
llict  as  to  preclude  us,  under  the  settled  rule 
in  this  regard,  from  disturbing  it.  But  it  is 
earnestly  urged  by  counsel  for  appellant  that, 
even  if  the  evidence  relevant  to  the  issue  in- 
volving the  verbal  agreement  was  properly 
received,  and  is  sufficient  to  support  the  find- 
ing respecting  it.  such  an  agreement  in  effect 
created  a  chattel  mortgage  contrary  to  section 
2922  of  the  Civil  Code,  which  provides  that 
"a  mortgage  can  be  created,  renewed,  or  ex- 
tended only  by  writing  executed  with  the 
formalities  required  in  the  case  of  a  grant  of 
real  property."  A  complete  answer  to  this 
is,  the  finding  shows  the  verbal  agreement 
related  to  the  grain,  when  it  should  be  bar- 
vested  and  delivered,  and  such  grain  could 


not  be  made  the  subject  of  a  chattel  mort- 
gage, under  section  2955  of  the  Civil  Code, 
in  which  the  only  personal  property  capable 
of  b«ing  mortgaged  is  specified.  But  we 
think  it  was  perfectly  competent  for  them  by 
agreement  to  divert  the  grain  from  tlie  satis- 
faction of  the  debt  for  which  it  was  first 
agreed,  in  the  chattel  mortgage,  it  should  be 
security  for,  and  convert  it  into  a  pledge  to 
secure  the  payment  of  defendant's  other  and 
subsequent  indebtedness.  This,  it  is  true, 
affected  the  written  mortgage,  but,  instead 
of  it  being  modified  or  changed  by  such 
verbal  agreement,  it  was  extinguished  when 
such  agreement  was  executed. 

The  mortgage  on  the  real  estate  provides 
that,  in  the  event  of  a  suit  being  brought  to 
foreclose  the  mortgage,  an  attorney's  fee.  not 
exceeding  $500.  and  10  per  cent,  upon  tlie 
amount  found  due  to  plaintiff  on  the  note 
and  mortgage,  shall  be  allowed.  At  the  trial 
the  counsel  for  the  respective  parties  agreed 
to  leave  the  amount  of  such  fee  to  the  court, 
and  the  court  thereupon  found  and  allowed 
Sl.OOO  as  a  reasonable  attorney's  fee.  De- 
fendant's counsel  now  claim— -^irst.  that  no 
attorney's  fee  should  be  allowed  in  view  of 
an  offer  they  made  to  permit  judgment  to 
pass  against  tlie  defendant  for  the  amount 
due  upon  the  note  after  deducting  the  pay- 
ments claimed  to  have  been  made  thereon; 
and,  second,  that  the  amount  allowed  is  un- 
reasonable and  excessive.  The  offer  referred 
to  was  made  upon  the  theory  that  plaintiff 
could  not  prove  and  recover  upon  the  verbal 
agreement  above  mentioned,  which,  as  we 
liave  seen,  it  was  properly  permitted  to  do. 

In  view  of  the  record  here,  we  are  con- 
strained to  say  that  the  amount  fixed  by  the 
court  appears  to  be  too  great,  and  that  $600 
would,  in  our  opinion,  be  a  fair  and  reasona- 
ble compensation  for  plaintiff's  counsel. 
The  stipulation  in  the  mortgage  is  not  con- 
trolling, as  the  law  provides:  "In  all  cases 
of  foreclosure  of  mortgage  thp  attorney's  fee 
shall  be  fixed  by  the  court  in  which  the  pro- 
ceedings of  foreclosure  are  had ;  any  stipula- 
tion in  said  mortgage  to  the  contrary  not- 
withstanding." Act  March  27,  1874,  §  1, 
St.  187*-74,  p.  707.  And  when  on  appeal 
the  sum  fixed  by  the  tiial  court  exceeds  a 
reasonable  amount,  it  will  be  corrected  by 
this  court.  Mascarel  v.  Ilaffour,  51  Cal.  242. 
We  therefore  advise  that  the  judgment  be 
modified  by  deducting  S400  from  the  sum 
allowed  therein  as  an  attorney's  fee.  and.  as 
thus  modified,  it  and  the  order  denying  a 
new  trial  be  affirmed. 

Weconcur:  Bklcheb,  C.C;  Vakclief,C 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  modi- 
fied by  deducting  ^00  from  the  sum  allowed 
therein  as  an  attorney's  fee,  and,  as  thus 
modified,  it  and  the  order  denying  a  new 
trial  are  affirmed. 
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EiRscn  «.  EiRSCH.    (No.  12,668.) 

{Supreme  Court  q/"  CaH/bmio.    May  8, 189a) 

Appeal — Objzctiosb  not  Raised  Bblow. 
Wbere,  with  plaintiff's  consent,  defendant 
In  divorce  files  an  amended  cross-compl^nt  setting 
up  adultery  committed  by  piaintiit  since  the  begin- 
ning of  the  action,  plaintiff,  after  going  to  trial  on 
the  issues  raised  thereby,  cannot  object  for  tbeflrst 
time  on  appeal  that  the  amended  cross-complaint 
contained  no  prayer  for  afBrmatlve  reliet 

'  Department 2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  F.  W 
Lawleb,  Judge. 

putter  Ames  and  Geor^/e  D.  OolUru,  for  ap- 
pellant. William  0.  Flint  and  F.  Wm. 
Beade,  for  respondent. 

MoFarland,  J.  Action  for  divorce. 
Judgment  for  defendant,  and  plaintiff  appeals 
from  the  judgment  upon  the  judgment  roll 
alone.  The  ground  of  divorce  set  up  in  tlie 
complaint  was  extreme  cruelty.  Defendant 
filed  an  "answer  and  cross-complaint"  in 
which  he  denied  the  alleged  acts  of  cruelty,  and 
set  up  affirmatively  extreme  cruelty  by  plain- 
tiff and  prayed  for  a  divorce  on  the  latter 
ground.  Plaintiff  answered  the  cross-com- 
plaint, denying  its  averments  as  to  cruelty. 
The  amended  complaint  was  filed  September 
26,  1886.  Afterward,  on  January  10,  1887, 
defendant,  "  by  consent  of  plaintiff,  and  by 
leave  of  court,"  filed  "amendment  to  answer 
and  supplemental  cross-complaint,"  in  which 
he  averred  that,  ".on  divers  days  and  times 
between  the  3d  day  of  September,  1886,  and 
the  1st  day  of  January,  1887,  and  particular- 
ly on  the  30th  day  of  November,  1886,  the 
plaintiff  herein  committed  adultery  with"  a 
certain  person  named  at  a  certain  named 
place.  The  plaintiff  made  no  objection  what- 
ever to  this  last-named  pleading,  but  an- 
swered it,  calling  it  in  her  answer  "Defend- 
ant's Supplemental  Cross-Complaint,"  and 
denied  the  averments  of  adultery.  After* 
wards  plaintiff  herself  filed  a  supplemental 
complaint,  averring  additional  acts  of  cruelty 
committed  since  the  commencement  of  the 
action,  viz.,  on  January  13,  1887.  Defend- 
ant answered,  denying  its  averments.  The 
parties  went  to  trial  on  the  issues  raised  by 
these  last-named  pleadings,  as  well  as  upon 
other  Issues;  and  the  court  found  against  all 
the  averments  of  cruelty,  but  found,  also, 
"that,  on  divers  days  and  times  between  the 
8d  day  of  September,  1886,  and  the  Ist  day 
January,  1887,  and  particularly  on  the  SOth 
day  of  November,  1886,  the  plaintiff  com- 
mitted adultery  with"  the  person  and  at  the 
place  stated  in  said  so-called  "supplemental 
cross-complaint. "  No  motion  for  a  new  trial 
was  made,  no  evidence  is  brought  here  by 
bill  at  exceptions,  and  the  record  does  not 
show  any  objection  or  exception  whatever. 

Appellant  now  asks  a  reversal  of  the  judg- 
ment on  the  sole  ground  that  the  so-call^ 
"supplemental  cross-complaint"  of  defendant 
was  insulficient;  that  it  must  be  regarded  aa 
only  a  defense;  that  it  sets  up  anew  cause  of 
action  accruing  after  the  commencement  of 


the  action;  that  there  is  no  prayer  for  relief, 
etc.  But  the  case  comes  clearly  within  tha 
rule  that,  where  a  case  is  tried  upon  the  theory 
that  the  issues  are  properly  joined  in  the  trial 
court,  and  no  objection  or  exception  is  taken 
there,  it  is  too  late  to  raise  such  objections 
here.  Hiatt  v.  Board,  65  Cal.  481,  4  Pac. 
Bep.  464;  Spiers  t.  Dnane,  54  Cal.  176;  Cave 
T.  Crafts,  53  Gal.  141;  Van  Maren  t.  John- 
son, 15  Cal.  813.    The  Judgment  is  affirmed. 

We  concur:    Sharpsteqi,   J.;    TnoRM« 

TOK,  J. 


(83  Cal.  501) 

Feoflb  v.  Baisohkb.  (No.  20,518.) 
(.Supreme  Court  of  California.  March  81, 1890.) 
Larceitt — Wbiobt  or  Evidehcs. 
On  a  prosecatlon  for  larceny  the  evideno* 
was  that  defendant,  by  previous  arrangement 
with  two  persons  alleged  to  be  his  partners,  tried 
to  buy  the  goods;  that  the  owner  was  willing  to 
sell,  provided  the  title  should  remain  in  Mm  until 
they  were  paid  for,  and  that,  with  this  understand- 
ing, they  were  delivered  to  the  alleged  partners, 
defendant  having  at  the  commencement  of  the  ne- 
gotiations proposed  to  purchase  the  goods,  to  be 
used  in  a  legitimate  bnsiness  to  be  carried  on  by 
the  three  jointly;  that  the  goods  were  first  tak- 
en to  the  premises  where  the  three  were  repre- 
sented to,  and  supposed  by,  the  owner  to  have  gone 
into  basiness;  that  the  owner  took  a  note  for  the 
prioe  from  the  other  two;  that  thereafter  some  of 
the  goods  were  found  burled  on  defendant's  land, 
and  secreted  in  various  places  on  his  premises,  aft- 
er he  had  denied  having  any  of  the  goods  there; 
that  defendant  did  not  deny  that  the  goods  were  to 
remain  the  property  of  the  owner  until  they  were 
paid  for:  that  an  expressman  wtu  hired  by  said 
pretended  partners  to.  and  did,  take  certain  goods, 
similar,  at  least,  to  those  in  question,  from  the 
place  where  they  were  first  delivered  to  defend- 
ant's place  at  6  o'clock  in  the  morning.  Meld,  that 
a  verdict  of  guilty  would  not  be  disturbed. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  dty  and  county  of 
San  Francisco;  J.  F.  Sullivan,  Judge. 

R.  Percy  Wright,  for  appellant.  9eo,  A. 
Johruotit  Atty.  Qen..  for  the  People. 

Foots,  0.  The  defendant  was  convicted 
of  grand  larceny.  From  the  judgment  ren- 
dered against  bim.  and  an  order  denying  a 
new  trial,  he  appeals.  The  case  has  been 
here  before.  78  Cal.  378,  15  Pac.  Bep.  13. 
The  defendant  was  then  awarded  a  new  trial 
because  of  an  erroneous  instruction  granted 
by  the  court  below.  It  was  contended  on 
that  appeal  that  there  was  no  evidence  of  any 
larceny  of  the  goods  charged  to  have  been 
stolen  by  the  defendant,  and  the  same  point 
is  made  now.  Upon  that  contention  the  ap- 
pellate court  determined  adversely  to  the  de- 
fendant. 

We  have  carefully  examined  and  compared 
the  evidence  aa  set  out  in  tho  transcript  of 
both  appeals,  and  find  no  material  difference, 
so  far  as  the  main  points  of  the  evidence  are 
affected.  That  which  was  testified  to  by 
Bernard,  the  owner  of  the  goods  alleged  to 
have  been  taken  and  stolen,  as  it  appears  In 
the  present  record,  is  not  so  full  in  some  par- 
ticulars as  on  the  former  trial.  Bernard  was 
alive  at  the  time,  but  died  before  the  second 
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trial  was  had ;  and  his  evidence  was  intro- 
daced  at  the  later  period  in  the  form  of  a 
long-hand  transcription  of  the  reporter's  notes 
ot,his  evidence  taken  before  the  police  court 
on  the  preliminary  examination  of  the  de- 
fendant, properljr  certified  and  filed.  This 
evidence  indicates  that  the  defendant,  bjr  pre- 
concerted arrangement  with  two  other  per- 
sons claimed  to  be  his  partners,  endeavored 
to  buy  the  goods  in  question  in  the  first  in- 
stance; that  Bernard,  the  owner,  was  willing 
to  sell  them,  provided  the  title  to  the  articles 
should  remain,  as  it  then  was,  rested  in  him, 
until  they  were  paid  for,  and  with  this  un- 
derstanding he  delivered  the  goods  to  the  two 
other  pel  sons,  Lewandowsky  and  Furlong, 
the  alleged  partners  of  the  defendant,  the  lat- 
ter having  in  the  beginning  of  the  negotia- 
tion proposed  to  purchase  the  goods  to  be 
nsed,  as  he  represented,  in  a  legitimate  busi- 
ness to  be  carried  on  by  the  three  jointly;  that 
the  goods  were  first  taken  to  the  premises 
whereon  these  three  persons  were  together 
represented  to,  and  supposed  by,  Bernard,  to 
have  set  themselves  up  in  business;  and  that 
Bernard  took  a  note  for  the  price  of  the  goods 
from  Lewandowsky  and  Furlong.  A  short 
time  after  this  delivery  of  the  goods,  having 
bis  suspicions  aroused  to  the  effect  that  a 
swindle  had  been  perpetrated  upon  him,  Ber- 
nard sought  the  aid  of  the  police  with  a 
search-warrant;  and,  after  Baischke,  the  de- 
fendant, had  denied  having  any  of  the  goods 
on  bis  premises,  some  of  them  were  found 
thereon,  secreted  in  various  places, — a  por- 
tion of  them  in  a  potato-patch,  buried  9  or  10 
inches  in  the  earth.  This  witness  was  cor- 
roborated by  his  daughter  in  his  statement 
that  -he  told  the  defendant  the  title  to  the 
property  remained  in  him  until  it  should  be 
paid  for,  and  by  Mr.  Bogers,  a  polioe  officer; 
the  last  witness  further  stating  that,  when 
be  and  Bernard  went  to  Baischke's  to  hunt 
for  the  goods,  Bernard  said:  "Baischke,  I 
told  you  the  goods  were  mine  until  you  paid 
for  them ;  and  I  haven't  got  my  goods,  and 
you  say  you  haven't  got  them.  You  took 
them  away."  "fie  told  him  a  dozen  times 
that  he  continned  to  own  the  goods.  Baischke 
never  denied  anything  of  the  kind,  except 
that  he  hadn't  the  goods,  or  any  of  them, 
about  the  premises."  O'Brien,  an  express- 
man, testified  to  having  been  employed  by 
Furlong,  one  of  the  alleged  partners  of  the 
defendant,  tc  haul  away  from  the  place  of 
business  of  the  defendants  Furlong  and  Lew- 
andowsky certain  articles  of  glassware,  etc., 
which  were  similar  to  those  obtained  from 
Bernard;  that  betook  these  things,  "boxed 
np,"  to  Baischke's  place,  about  5  o'clock  in 
the  morning. 

The  appellate  court  on  the  former  appeal 
(73  Gal.  882,  15  Pac.  Bep.  14,)  laid  down  the 
rule  of  law  as  applicable  to  cases  of  larceny 
of  the  kind  of  which  this  is  contended  by  the 
people  to  l>e  in  this  language:  "Tliat  where, 
notwithstanding  a  delivery  by  the  owner  in 


fact,  the  legal  possession  remains  exdnsively 
in  him,  larceny  may  be  committed  exactly 
the  same  as  if  no  delivery  haii  been  made. 
(2)  That  where,  by  the  delivery,  a  special 
property,  and  consequently  a  legal  possession, 
apart  from  any  felonious  intent,  would  be 
transferred,  if  it  l>e  found  that  such  delivery 
were  fraudulently  procured,  with  a  felonious 
intent  to  convert  the  property  so  acquired, 
then,  also,  the  taking  amounts  to  larceny." 
The  evidence  quoted,  as  well  as  some  circum- 
stances in  the  record,  as  we  think,  tend  to 
show  that  the  defendant  and  his  two  alleged 
partners  bought  these  goods  under  pretense 
that  they  intended  to  use  them  in  a  legiti- 
mate business;  that  they  did  not  intend  so  to 
use,  or  in  good  faith  to  pay  for,  them,  but, 
after  taking  them  to  the  place  where  they 
were  claiming  to  carry  on  business,  they  had 
them  removed  to  the  premises  of  Baischke^ 
who  converted  them  to  his  use  with  the  in- 
tent, feloniously,  to  deprive  the  owner  of 
them.  Under  these  circumstances,  no  rea- 
son is  apparent  for  disturbing  the  verdict  at 
the  jury.  We  therefore  advise  that  the  judg- 
ment and  order  be  aSirmed. 

We  oonour:    Bslchbb,  C.  C;  Hathe,  C. 

Pbb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  ^rmed. 

~~~"  (8S  Cal.  ei8) 

Lanoan  «.  Lanoan.'  (No.  13,620.) 
(Supreme  Court  tif  OcMfomia.    April  80,  U0Ol) 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Fransisco;  Wai.tbs,  H. 
Levy,  Judge. 

Wickliffe  Matthews,  tot  appellant.  John 
B.  Lundstrom  and  Mantui  Byn,  for  re- 
spondent. 

McFarland,  J.  The  record  in  this  case 
shows  that  an  action  for  divorce  l)etween  the 
parties  herein  is  pending  and  undetermined 
in  the  superior  court;  that  the  court  made  an 
order  that  defendant  pay  to  plaintiff  825  per 
month  alimony;  and  that  afterwards,  the 
court  made  another  order  that  defendant  pay 
to  plaintiff  $150  counsel  fees.  Defendant 
takes  a  separate  appeal  from  each  of  said  or- 
ders, and  respondent  moves  to  dismiss  the  ap- 
peal from  the  order  allowing  tlie  counsel 
fees.  (As  respondent  does  not  move  to  dis- 
miss the  appeal  from  the  order  allowing  ali- 
mony, that  question  is  not  before  us.)  The 
appeal  from  the  order  allowing  9150  counsel 
fees  must  be  dismissed,  because  the  amount 
in  dispute  is  too  small  to  give  the  court  Ju- 
risdiction. The  appeal  from  the  order  allows 
ing  counsel  fees  is  dismissed. 

We  concur:  Beattt,  G.  J.;  Fox,  J.; 
Sbabpsteim,   J.{  Patbbsok.  J.;  Tbobn- 

XOH,  J. 
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(83  Cal.  623) 
CiTT  or  EUBEEA  V.    ARMSTRONG.      (No. 

12.565.) 
(Supreme  Court  cf  Calif cymia.    May  1, 1890.) 
Dedication. 
The  sale  of  land  described  as  bonnded  on  a 
certain  street  is  at  least  an  offer  of  dedication  of 
the  street,  which  is  sufBciently  accepted  by  a  res- 
olution of  the  city  council  accepting  as  public 
streets  all  streets  which  have  been  dedicated  by 
the  owners  thereof.    AtBnning  22  Pac.  Rep.  983. 

In  bank.  On  rehearing.  For  former  report, 
see  22  Pac.  Rep.  928. 

McQiuiid  &  Wheeler,  for  appellant.  /.  H. 
Q.  Weaver,  for  respondent. 

MoFaklamd,  J.  In  this  case  there  was  a 
decision  in  department  aflSrming  the  judg- 
ment. A  hearing  in  bank  was  ordered 
mainly  because  a  number  of  cases,  involving 
the  doctrine  of  the  dedicution  o(  streets  to  the 
public,  were  either  then  under  advisement, 
or  had  recently  been  decided,  and  it  was 
thought  best  to  again  carefully  compare  the 
case  at  bar  with  the  others.  After  further 
consideration,  we  are  satisfied  with  the  opin- 
ion delivered  in  department.  There  is  noth- 
ing in  that  opinion  inconsistent  with  People 
V.  Keed,  (No.  11.769.)  81  Cal.  70.  22  Pac. 
Bep.  474,  or  City  of  Eureka  v.  Croghan,  (No. 
11.695.)  81  Cal.  524.  22  Pac.  Bep.  693.  The 
sale  of  land  described  as  bounding  on  a  cer- 
tain street  is  at  least  an  offer  of  dedication  of 
the  street;  and  we  think,  as  stated  in  the 
opinion  of  department  2,  thHt  the  resolution 
of  the  city  counsel  was  an  acceptance  before 
any  attempt  at  reyocation.  J  udgment  and 
order  aOlrraed. 

We  concur:  Thornton,  J.;  t"ox,  J.; 
Sharpstein,  J. 

I  dissent:    Beattt,  C.  J. 
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TooNAZziNi  c.  Morganti  et  al.    (No. 

13,363.) 

(Supreme  Court  of  California.    May  16, 1890.) 

BOUNDARIBS— Ck>DB8II8  AND  DISTANCES— MONU- 
MENTS. 

Where  a  patent  of  land  Is  issued  with  boand- 
aries  as  described  in  a-  survey  and  map  made  bya 
government  surveyor,  who  has  also  made  field- 
notes  giving  not  only  courses  and  distances,  but  also 
monuments  and  the  various  topographical  feat- 
ures of  the  couiitry,  tho  calls  for  monuments  will 
control  the  oonrses  and  distances  in  relocating  the 
iMUDdarles  of  the  patent.  Thosnton.  J.,  dissent- 
ing. 

In  bank.  Appeal  from  superior  court,  Ne- 
vada county;  J.M.  Wallinq.  Judge. 

Geo..  A.  Rankin,  fur  appellant.  Croaa  dt 
Btmonds  and  P.  F.  Denson,  for  respond- 
ents. 

Beattt.  C.  J.  This  is  an  action  to  recov- 
er a  tract  of  land  in  Santa  Barbara  county. 
Defendants  had  judgment  in  the  superior 
court,  from  which,  and  from  an  order  deny- 
ing a  new  trial,  plaintiff  appeals,  assigning 
errors  in  the  ruliugp  of  the  court,  and  con- 


tending that  the  findings  are  contrary  to  the 
evidence. 

Plaintiff  is  owner  of  a  Mexican  grant, 
known  as  the  "Casmalia  liancho."  This 
rancho  was  patented  to  bis  grantors  in  1861, 
with  boundaries  as  described  and  delineated  in 
a  survey  and  map  made  in  1860  by  a  deputy 
United  States  surveyor  named  Terrell.  Ter- 
rell's survey  commenced  at  the  north-west 
corner  of  the  rancho,  and  ran  a  certain  dis- 
tance easterly  to  the  north-east  corner,  desig- 
nated as  "C.  No.  2,"  the  location  of  which  is 
known  and  undisputed.  His  next  course 
was  S..  50  deg.  £.,  895.55  chains,  to  corner 
No.  8,  which  was  also  corner  No.  5  of  an  ad- 
joining rancho,  called  "Todos  Santos;"  and 
the  stake  set  at  this  corner  at  that  time  was 
marked  "T.  S.  No.  5,  and  C.  No.  3."  After 
some  years  this  stake  disappeared,  and  the 
government,  desiring  to  connect  the  surveys 
of  public  lands  with  the  north-east  boundary 
of  the  Casmalia  rancho,  the  line  between  "C. 
2"  and  "C.  3T.S.  5. "  caused  several  surveys 
to  be  made  for  the  purpose  of  re-establishing 
the  lost  corner.  In  1868  Thompson,  who 
bad  accompanied  Terrell  in  the  capacity  of 
chainman,  in  the  original  survey  of  the  Cas- 
malia rancho,  re-established  the  common  cor- 
ner ("C.  3  T.  S.  5")  of  that  and  the  Tbdos 
Santos.  This,  howeve/,  was  done  in  a  sur- 
vey of  Todos  Santos,  and  it  Is  not  clear  that 
it  was  done  by  direction  of  the  government. 
But.  in  1880.  Von  Schmidt,  starting  from  C. 
2.  and  running  the  course  and  distance  cailei 
for  by  the  patent  and  Terrell's  fleld-notes, 
(S..  50  dog.  E..  395.55  chains,)  established 
C.  3at  a  point  20.30  chains  easterly  from  the 
stiike.  (C.  3  T.  S.  5.)  established  by  Thompson. 
This  survey  of  Von  Schmidt  was  rejected  by 
the  government,  and  another  surveyor  (Min- 
to)  was  directed  to  run  a  correct  line,  and  to 
obliterate  Von  Schmidt's  work.  Minto.  aft- 
er a  careful  survey,  established  a  straight  line 
running  from  C.  2  to  Thompson's  stake  (C. 
3  T.  S.  5)  as  the  correct  boundary.  The  re- 
sult was  to  exclude  from  the  Casmalia  rancho, 
as  surveyed  by  Von  Schmidt,  a  triangle  hav- 
ing its  apex  at  C.  2,  and  for  its  base  a  line 
20.20  chains  in  length  extending  from  Von 
Schmidt's  C.  8  to  Thompson's  and  Minto's 
C.  3  T.  S.  5,  and  for  its  sides  the  Von  Schmidt 
line  on  the  east,  and  the  Minto  line  on  the 
west.  This  triitngle  is  the  tract  in  dispute. 
After  the  Minto  survey,  it  was  sectionized 
and  subdivided  according  to  the  government 
system  of  surveys,  and  occupied  by  the  de- 
fendants its  pre-emptioners  or  homestead 
claimants.  But  plaintiff,  claiming  that  the 
Minto  survey  was  wrong,  and  that  the  Von 
Schmidt  survey  correctly  re-estttlilished  the 
line  as  run  by  Terrell,  and  as  called  for  by 
the  patent,  sues  to  recover  the  triangle  above 
described. 

The  rights  of  the  respective  parties,  of 
course,  depend  upon  a  correct  relocation  of 
the  Terrell  line;  and  the  claim  of  the  plain- 
tiff is  that,  since  the  stake  set  by  Terrell  is 
lost,  and  no  living  witness  can  testify  to  the 
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place  wliere  it  stood,  the  only  means  of  re- 
establisliing  tlie  line  is  to  start  from  the  ad- 
mitted location  of  C.  2,  and  run  according  to 
the  calls  of  Terrell's  survey,  S.  50  deg.  E. 
895.55  chains,  and  fix  the  corner  at  the  end 
of  the  line  so  run.  If  this  proposition  is  cor- 
rect, tliere  is  no  doubt  that  the  superior  court 
erred  in  rejecting  the  Yon  Sclimidt  line, 
which  was  run  in  conformity  to  it.  But  we 
think  there  were  other  and  more  important 
considerations  to  be  attended  to  in  relocating 
the  line.  Terrell  not  only  made  a  map  of  his 
survey,  but  field-notes  showing  the  various 
topographical  features  of  the  country  over 
which  his  lines  extended.  The  material  part 
of  these  field-notes  reads  as  follows:  "Two 
hundred  and  six  chains  to  a  post  marked 
'C,  No.  2'  station;  thence  descending  ridge 
south,  fifty  degrees  east,  eighty-eight  chains 
and  fifty  links,  enter  Canada;  thence  down 
through  same  one  hundred  and  fifty-five 
chains,  leaving  Canada  bearing  south-east; 
thence  over  low  rolling  hills  three  hundred 
and  ninety-four  chains  and  fifty  links,  leav- 
ing hills  and  crosses  road  course  south-west 
and  north-east,  three  hundred  and  ninety-five 
chains  and  fifty-five  links  to  old  post  in  the 
entrance  of  Canada  Verde,  marked '  T.  S.  No. 
■5  and  C.  No.  3; '  thence  down  through  the 
Canada  Verde  Chamlsal  Hills,  being  to  the 
left  of  line,  south,  fifty-three  degrees  west, 
fifty-six  chains,  old  adobe  house,  bears  west 
two  chains  distant  at  one  hundred  and  eleven 
•hains,  new  house  in  Canada de '  Casmalia.'" 
The  Von  Schmidt  line  has  the  sole  merit  of 
conforiiiing  in  course  and  distance  to  these 
calls  of  the  Terrell  survey.  It  does  not  in 
any  other  particular  tally  with  the  field-notes. 
It  enters  ..nd  departs  from  the  Canada  at  too 
short  a  distance  from  C.  2.  It  does  not  ter- 
minat«  at  the  entrance  of  the  Canada  Verde. 
It  does  cross  a  road  near  its  soutliern  extrem- 
ity, but  not  the  road  delineated  on  Terrell's 
map.  The  road  it  crosses  is  a  road  running 
north  and  south,  while  the  road  called  for  in 
Terrell's  field-notes,  and  delineated  on  his 
map,  runs  nearly  east  and  west. 

But  the  strongest  argument  against  the 
correctness  of  the  Von  Schmidt  line  is  fur- 
nished by  the  fact  that  his  C.  3  is  a  full  quar- 
ter of  a  mile  further  east  from  the  adobe 
houses  than  Terrell's  C.  3  T.  S.  5  was.  (The 
adobe  houses  are  located  by  the  field-notes  of 
Terrell's  line  running  west  from  C.  3  T.  S. 
5.)  The  Minto  survey  conforms  to  the  field- 
notes  in  every  respect  except  as  to  the  course 
of  the  disputed  lines.  His  line,  instead  of 
running  S.,  50  deg.  £!.,  runs  S.,  46  deg.  E. 
We  think  this  call  for  tlie  course  surveyed  is 
much  less  certain  and  trustworthy  than  the 
calls  for  the  entrance  to  and  exit  from  the 
Canada,  the  crossing  of  Iheroad  running  east 
and  west,  the  entrance  to  the  Canada  Verde, 
all  of  which  sustain  the  Minto  survey.  In 
short,  we  think  that  the  findings  of  the  su- 
perior court,  so  far  from  being  unsupported 
by  any  testimony,  are  in  conformity  to  the 
decided  preponderance  of  the  testimony.    We 


cannot,  indeed,  see  how  the  decision  could 
have  been  in  favor  of  the  Von  Schmidt  sur- 
vey. 

It  there  was  any  error  in  the  refusal  of  the 
court  to  strike  out  the  answers  of  the  witnes? 
Minto  to  the  questions  asked  him  by  defend- 
ants on  his  redirect  examination,  the  error 
was  trivial  and  unimportant.  Wliat  he  stat- 
ed was  that  the  Cooper  (Von  Schmidt)  line 
was  wrong  because,  among  other  things,  it 
produced  a  conflict — over-lapping — between 
the  Ciismalia  rancho  and  the  Lnguna  and 
Todos  Santos  ranches.  It  is  by  no  means 
clear  that  Minto  was  not  entirely  competent 
to  testify  as  to  the  location  of  these  ranchos; 
but,  whether  he  was  or  not,  their  location 
was  shown  in  some  of  the  exhibits  put  in  ev- 
idence by  plaintiff,  and  all  that  Minto  stated 
with  reference  to  this  point  was  merely  in 
elucidation  of  matters  called  out  on  his  cross- 
examination  by  the  plaintiff.  We  find  no 
error  in  the  record.  J  udgment  and  order  af- 
firmed. 

We  concur:  Works,  J.;  Shakpstein,  J.; 
Fox,  J . ;  MoFarland,  J. ;  Faterson,  J. 

Thornton,  J.,  dissents,  and  may  file  an 
opinion  here<kfter. 


(84  Cal.  164) 
Barbieri  b.  Ramelli  et  al.    (No.  12,816.) 
(Supreme  Court  <if  California.    May  15,  1S90.) 

MORTOAaES— IfONEY  LeNT — AcTlOXS. 

1.  Code  Civil  Proc.  Cal;  S  726,  whicli  provides 
that  "there  can  be  but  one  action  for  the  reoovery 
of  any  debt  •  •  »  secured  bymortgage  upon  real 
estate  or  j^rsonal  property, "  and  that  it  shall  be 
by  foreclosure,  is  imperative,  and  a  creditor  hold- 
ing a  mortgage  gfiven  as  security  must  bring  his 
action  of  foreclosure;  and,  though  the  secnrity 
proves  valubless,  he  cannot  waive  it,  and  bring  an 
action  on  the  debt. 

2.  Code  Civil  Proc.  Cal.  §  537,  which  allows  an 
attachmeat  to  Issue  where  the  security  for  s  debt 
has  become  valueless  without  any  act  of  the  plain- 
tiff or  the  person  to  whom  the  security  was  given, 
applies  only  to  cases  where  the  security  has  so  de- 
preciated, since  it  was  taken,  as  to  become  value- 
less. It  does  not  permit  one  who  has  taken  a 
mortgage  on  land  to  evade  the  provisions  of  sec- 
tion T2t!  without  showing  that  the  land  has  in  fact 
depreciated  in  value. 

Department  2.  Appeal  from  superior  court, 
San  Mateo  county;  E.  F.  Head,  Judge. 
Geo.  O,  Ross,  for  appellants.     Joa.  F.  Ca- 

vagnaro,  for  respondeitt. 

Thornton,  J.  This  is  an  action  m  re- 
cover $700,  money  lent,  and  interest  there- 
on, and  comes  before  this  court  on  an  appeal 
from  the  judgment.  The  question  to  be  con- 
sidered arises  on  the  judgment-roll. 

It  appears  from  the  findings  that  on  the  13th 
of  November,  1885,  the  plaintiff  lent  to  de- 
fendants, at  their  request,  the  sum  of  3700, 
who  on  the  same  day  executed  a  mortgage  on  a 
tract  of  land  to  secure  Its  payment.  On  this 
tract  of  land  there  were,  at  the  time  that  the 
money  was  lent  and  the  mortgage  to  plaintiff 
executed,  two  mortgages^  one  executed  by  de- 
fendants' grantor,  Goltardo  Turri,  to  the 
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Savings  &  Loan  Society  of  the  City  of  San 
Francisco  to  secure  the  payment  of  the  mort- 
gagor's .promissory  note  for  $11,334,  and  an- 
other by  the  defendants  to  Turri  to  secure 
the  payment  of  three  promissory  notes  of  de- 
fendants, aggregating  in  amount  the  sum  of 
614,500.  Both  of  these  mortgages  were  re- 
corded in  the  proper  county,  but  wlien  so 
recorded  does  not  appear  in  the  findings. 
The  court  finds  that  there  was  due,  of  prin- 
cipal and  interest  on  the  mortgage  executed 
by  Turri,  the  sum  of  $13,297.12,  and  on  the 
mortgage  by  defendants  to  Turri  the  sum  of 
$14,525.83.  It  is  further  found  that  at  the 
time  of  the  commencement  of  this  action  the 
mortgage  was  valueless  as  a  security  to  the 
plaintiff;  that  is  to  say,  that  the  market 
value  of  the  land,  and  the  impru  firaents  put 
on  it  by  defendants  since  their  purchase,  was 
not  equril  in  amount  to  the  sums  due  on  the 
indebtedness  secured  by  the  prior  mortgages. 
The  court  gave  judgment  in  favor  of  plain- 
tiff against  defendants  for  the  sum  of  $700, 
with  interest  at  the  legal  rate  from  the  date 
of  the  loan. 

It  is  contended  here  on  the  part  of  the  de- 
fendants (appellants)  that  the  action  cannot 
be  maintained,  for  the  reason  that  it  is  pro- 
hibited by  section  726  of  the  Code  of  Civil 
Procedure.  That  section,  so  far  as  it  bears 
on  this  case,  reads  as  follows:  "There  can 
be  but  one  action 'for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured 
by  mortgage  upon  teal  estate  or  personal 
property. "*  We  areof  opinion  that  the  point 
is  well  taken.  The  statute  is  imperative. 
The  word  "secured"  in  the  section  does  not 
mean  that  the  security  shall  be  adequate,  or 
that,  in  case  prior  liens  upon  it  would  ex- 
haust the  money  derived  from  the  liind  con- 
veyed as  security  on  a  sale  uf  it,  that  then 
the  plaintiff  is  relieved  from  bringing  the 
action  to  foreclose.  The  proper  construction 
of  the  language  of  the  statute  is  that,  if  the 
mortgage  on  its  face  purports  to  be  a  secu- 
rity to  the  plaintiff,  then  he  must  bring  his 
action  for  foreclosure.  This  word  has  refer- 
ence only  to  the  purport  of  the  mortgage,  as 
it  appears  on  its  face.  The  interpretation  of 
it  is  not  proper  when  its  moiining  is  sought 
in  something  outside  of  the  mortgage  instru- 
ment. The  plaintiff  is  not  autliorized  to 
waive  the  security,  and  bring  an  action  on 
the  indebtedness,  and  the  court  erred  in  so 
holding,  as  it  did  in  effect,  and  rendering 
judgment  for  plaintiff.  The  csises  cited  by 
counsel  for  plaintiff,  to-wit:  Ladd  v.  Jug- 
gles, 23  Cal.  233;  Mascarel  v.  Kaffour,  51 
Cal.  242;  Ould  v.  Stoddard.  54  Cal.  613;  and 
Bartlett  v.  Cottle,  63  Cal.  366,— have  no  ap- 
plication to  the  case  before  the  court,  as  will 
be  seen  by  reading  them. 

The  head-note  in  Bartlett  v.  Cottle  is  in- 
correct and  misleading.    -It  represents  this 


'Section  726  further  provides  that  this  "action 
must  be  in  bccordauce  with  the  provisions  of  this 
chapter, "  which  prescribes  the  procedure  for  the 
foreclosure  of  mortgages. 


court  as  holding  that,  where  a  mortgage  is 
given  to  secure  the  payment  of  a  promissory 
note,  an  action  cannot  be  maintained  on  the 
note  alone,  unless  the  security  is  valueless. 
The  court  did  not  decide,  nor  did  it  Intend  to 
decide,  any  such  point.  In  fact,  the  point 
was  not  involved  in  the  ciise.  The  court  be- 
low had  found  that  the  security  was  of  no 
value,  and  rendered  judgment  for  the  plain- 
tiff. This  court  merely  said  that  the  court 
erred,  in  chat  the  value  of  the  houses  on  the 
property  had  been  omitted  in  the  calculation. 
It  only  decided  that  the  security  was  not  val- 
ueless, and  did  not  hold  that  in  such  a  case 
an  action  could  be  brought  on  the  indebted- 
ness alone. 

If  or  does  section  537,  Code  Civil  Proc,  af- 
fect this  case,  as  contended  by  plaintiff.  That 
section  allows  an  attachment  to  issue  where 
the  debt  is  secured  by  a  mortgHge  upon  real 
or  personal  property,  and.  if  originally  so  se- 
cured, such  security,  without  any  act  of  the 
plaintiff  or  the  pei-son  to  whom  the  security 
was  given,  iias  become  valueless.  It  does 
not  appear  what  the  value  of  the  land  was 
when  the  security  was  given,  or  that  it  has 
depreciated  in  value  at  all  since  that  time. 
Non  constat  that  the  land  was  any  more 
valuable  when  it  was  accepted  as  security 
than  it  was  when  the  case  was  tried  in  the 
court  below.  The  plaintiff  was  satisfied  with 
it  when  he  received  his  mortgage;  that  must 
be  presumed.  Should  he  be  allowed  to  say 
at  I'.  sul)sequent  day,  to  get  rid  of  a  mandate 
of  the  statute,  (section  726,  Code  Civil  Proc.,) 
that  it  had  become  valueless^  Section  537 
refers  to  3  case  where  the  security  has 
changed  in  the  value  it  had  when  originally 
taken,  and  has  so  depreciated  as  to  become 
of  no  value.  It  has  no  reference  to  a  case 
where  there  has  been  no  change  in  value. 
Having  elected  to  take  the  security  at  the 
value  it  possessed  when  the  mortgage  was 
originally  executed,  no  change  in  value  hav- 
ing since  occurred,  he  cannot  be  allowed  to 
urge,  to  evade  a  compliance  with  the  provis- 
ions of  section  726,  that  it  has  become  value- 
less. We  are  of  opinion  that  the  plaintiff  is 
bound  by  the  law  to  pursue  the  remedy 
pointed  out  by  the  statute.  The  land  may 
sell  under  execution  on  a  decree  uf  foreclos- 
ure for  enough  to  pay  all  the  indebtedness 
secured  by  the  various  mortgages.  But, 
whether  this  be  so  or  not,  we  are  of  opinion 
that  the  court  erred  in  rendering  judgment 
for  the  plaintiff,  and  that  the  judgment  must 
be  reveraed  and  the  cause  remanded,  with 
directions  to  the  court  below  to  dismiss  the 
action.     Ordered  accordingly. 

I  concur:    Sharpstein,  J. 

McFabland,  J.,  {ootiotirring.)  I  concur 
in  the  judgment,  upon  the  ground  that  the 
rule  that  an  independent  action  cannot  be' 
maintained  on  a  debt  secured  by  mortgage, 
without  foreclosing  the  mortgage,  has  been 
settled  by  several  decisions  of  this  court,  and 
that  there  is  no  sufficient  reason  for  over- 
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turning  the  line  of  decisions  on  the  subject. 
If  tlie  question  were  an  open  one  I  would 
come  to  H  diilereiit  conclusion. 


(S4  Cal.  41) 

Saory  v.  Lobbek.  (No.  12,066.) 
(Supreme  Court  of  CaHfomia.  May  8, 1890.) 
Fraudoi-bnt  CJonvetanob— Insolvenot. 
In  an  action  by  an  assignee  for  the  beueSt 
of  creditors  to  set  aside  an  allegred  fraudulent 
transfer  of  property  made  by  the  debtor  about  two 
weelcs  before  the  filing  of  the  petition  in  iDsol7- 
ency,  the  debtor  testified  that  when  he  made  the 
transfer  he  did  not  know  that  he  was  owing  more 
-than  he  could  pay,  but  that  he  did  know  that  more 
money  was  due  than  he  could  have  paid  If  his  cred- 
itors had  demanded  immediate  payment,  and  f-vt 
he  did  not  have  mon  -y  enough  in  his  hands  to  |...y 
his  debts  as  they  became  due,  but  that  he  bad 
merchandise.  Held  that,  under  Civil  Code  Cal.  i 
S450,  defining  an  "insolvent"  as  one  who  is  unable 
to  pay  his  debts  from  his  own  "means"  as  they  be- 
come due,  this  was  not  such  a  distinct  confession 
of  insolvency  as  would  warrant  the  supreme  court 
in  setting  aside  a  finding  that  the  debtor  was  solv- 
ent when  the  transfer  was  made.  Beattt,  C.  J., 
and  Thornton,  J.,  dissenttng. 

Cominissionera'  decision.  In  bank.  Ap- 
peal from  superior  court.  Laice  county;  Rod- 
ney J.  Hudson,  J  udge. 

Crawford  &  Tabor  and  J.  H.  Shankland, 
tor  appellant.  E.  W.  Britt  and  F.  E.  John- 
ston, for  respondent. 

Belcher,  C.  C.  Action  to  recover  certain 
real  and  personal  property  alleged  to  liave 
been  transferred  by  an  insolvent  debtor  to 
defendant  in  violation  of  the  provisions  of 
the  insolvent  act.  The  complaint  states,  in 
substance,  that  on  the  30th  day  of  April, 
1886,  certain  creditors  of  one  Leon  Lobe  filed 
a  petition  in  tlie  superior  court  of  Lvko  coun- 
ty wherein  they  averred  that  he  had  permit- 
ted iiis  property  to  remain  under  attachment 
for  four  days,  and  was  insolvent;  tliat,  on 
the  18th  of  May,  1886,  Lobe  was  by  an  order 
-of  the  court  adjudged  an  insolvent  debtor, 
and  thereafter  the  plaintiff  was  duly  appoint- 
«d  assignee  of  his  estate;  that,  on  tlie  12th  of 
April,  1886,  and  for  some  years  prior  Uiereto, 
Lobe  had  been  carrying  on  business  as  a  mer- 
chant at  the  town  of  Middletown,  in  Lalce 
county,  and  was  then  insolvent,  and  unable 
to  pay  his  debts;  that,  on  the  said  12th  of 
April,  Lobe  conveyed  to  defendant  certain 
real  property,  and  assigned  to  him  certain 
books,  notes,  papers,  and  accounts;  that  the 
conveyance  and  assignment  were  made,  re- 
ceived, and  accepted  with  a  view  to  pay  de- 
fendant before  and  in  preference  to  all  other 
creditors,  and  to  prevent  the  assets  of  Lobe 
from  coming  to  the  possession  of  his  assignee, 
and  being  ratably  distributed  among  liis 
creditora,  and  that  defendant  had  at  that 
time  reasonable  cause  to  believe  that  Lobe 
was  insolvent;  that  the  value  of  the  real  prop- 
erty was  $500  or  thereabouts,  and  the  value 
*  of  the  personal  property  $2,000  or  there- 
abouts; and  that  defendant  had  collected  up- 
on the  accounts  a  sum  exceeding  $300.  TJfie 
answer  denies  that,  at  the  time  the  convey- 
ance and  assignment  were  made.  Lobe  was 


insolvent,  or  unable  to  pay  his  debts;  denies 
that  defendant,  when  he  received  and  accepted 
the  conveyance  and  assignment,  had  reason- 
able cause,  or  any  cause,  to  believe,  or  did  be- 
lieve, that  Lobe  was  insolvent,  or  unable  to 
pay  his  debts ;  denies  that  the  conveyance  and 
assignment  were  made,  receiveii,  or  accepted 
with  a  view  to  pay  defendant  in  preference 
to  all  or  any  other  creditors  of  Lobe,  or  with 
any  view  or  design  to  prevent  the  assets  of 
Lobe  from  coming  to  the  possession  of  his 
assignee,  or  being  ratably  distributed  among 
his  creditors,  or  with  any  intent  to  hinder. 
Impede,  delay,  or  defeat  the  object  or  due  op- 
eration of  the  insolvent  act. 

The  court  below  found  the  facts  to  be  as 
follows:  "(1)  That  on  the  12th  day  of  April, 
1886,  the  said  Leon  Lobe  was  justly  and  le- 
gaily  indebted  to  said  defendant  in  the  sum 
of  $2,500,  as  evidenced  by  bis  promissory 
note  then  held  by  said  defendant  for  that 
amount;  that  said  note  included  as  part  of 
the  sum  due  thereon,  and  not  otherwise  se- 
cured, the  purchase  price  of  the  lot  of  land 
described  in  plaintiff's  complaint,  and  which 
was  conveyed  by  defendant  to  said  Leon  Lol>e, 
January  28,  1882,  for  the  agreed  considera- 
tion of  $600;  that,  on  said  12th  day  of  April, 
1886,  said  Lobeconveyed  the  said  lot  of  land, 
and  also  transferred  all  his  outstanding  mer- 
cantile book-accounts,  to  the  said  defendant, 
in  satisfaction  of  the  said  promissory  note, 
which  defendant  thereupon  surrendered  to 
him,  (said  Lobe;)  that  such  conveyance  of 
the  said  land,  and  the  transfer  of  said  Ixwk- 
accounts,  constitute  the  whole  of  the  trans- 
actions complained  of  by  plaintiff  in  this  ac- 
tion. (2)  That  at  the  time  of  such  convey- 
ance and  transfer  the  said  Leon  Lobe  was 
not  insolvent,  or  unable  to  pay  his  just  debts; 
that  said  defend  ant  did  not  then  have  reason- 
able cause  to  believe,  and  did  not  in  fact  be- 
lieve, that  said  Lobe  was  insolvent,  or  un- 
able to  pay  his  debts ;  that  such  conveyance 
and  transfer  were  not  made  by  said  Lobe  in 
contemplation  of  insolvency,  nor  with  a  view 
to  pay  defendant  in  preference  to  his  other 
creditora,  nor  with  any  design  to  prevent  his 
assets  from  coining  to  the  possession  of  the 
assignee,  or  of  being  ratably  distributed 
among  his  creditors,  nor  with  any  intent  to 
impede  or  delay  or  defeat  the  object  of  the 
act  of  the  legislature  of  this  state,  entitled, 
■  An  act  for  the  relief  of  insolvent  debtors,' 
or  any  other  statute  or  law.  (3)  That  de- 
fendant did  not  take,  receive,  or  agree  to  said 
conveyance  and  transfer  with  any  view  to 
obtaining  payment  of  his  demand  against 
said  Lobe  in  preference  to  other  creditors  of 
the  latter,  nor  with  any  view  to  prevent  the 
assets  of  said  Lobe  from  coming  to  the  pos- 
session of  the  assignee,  or  being  distributed 
ratably  among  his  creditors,  or  with  any  in- 
tent to  defeat  or  impede,  or  at  all  ioterfsre 
with,  the  object  or  due  operation  of  the  in- 
solvent act  aforesaid,  or  any  other  law.  (4) 
That  said  conveyance  and  transfer  were  made 
by  said  Lobe,  and  received  oy  defendant,  in 
good  faith,  to  discharge  the  said  promissory 
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note,  and  not  with  any  intent  to  give  or  re- 
ceive any  fraudulent  preference,  or  to  defraud 
any  other  creditor  of  said  Lobe.  (5)  That 
said  defendant  has  collected  upon  said  book- 
accounts  tlie  sum  of  6350,  and  no  more,  but 
that  uelther  tlie  estate  of  said  insolvent,  nor 
the  plaintiff  as  assignee  tliereof,  lias  any  in- 
terest in  the  amount  so  collected  or  received 
by  defendant."  Upon  the  findings,  judg- 
ment was  entered  that  the  plaintiff  talce  noth- 
ing. A  motion  for  a  new  trial  was  then 
made,  and  denied,  and  thereupon  plaintiff  ap- 
pealed from  the  order. 

It  is  contended  for  appellant  that  tlie  find- 
ings were  not  justified  by  the  evidence,  and 
tliat  a  new  trial  should  therefore  be  granted. 
The  first  question  to  be  determined  is,  was 
Lobe  shown  to  be  insolvent,  or  in  contempla- 
tion of  insolvency,  when  he  made  the  trans- 
fers complained  of?  At  the  trial,  no  evi- 
dence was  introduced  by  the  plaintiff  show- 
ing, or  tending  to  show,  that  J^obe  was  in- 
solvent, or  in  contemplation  of  insolvency, 
wlien  the  transfers  were  made;  but,  to  estab- 
lish the  fact,  he  appears  to  have  relied  then, 
and  his  counsel  rely  now,  entirely  upon  the 
testimony  given  by  Lobe  himself  wlien  called 
as  a  witness  for  defendant.  The  material 
parts  of  that  testimony  are  as  follows:  "I  am 
the  person  wlio  made  the  conveyance  and  as- 
signment to  the  defendant  on  April  12,  1886. 
I  was  in  the  mercantile  business  at  the  time, 
and  had  no  intention  of  goingintoinsolvency. 
Within  a  montli  before  this,  I  had  paid  on 
account  of  my  debts  $1,109.70,  to  different 
creditors,  in  varying  amounts.  *  *  * 
On  the  12th  of  April,  I  was  doing  business 
in  the  usual  way,  buying  and  selling.  I  did 
not  intend  to  go  into  insolvency.-  I  did  not 
want  to.  I  considered  I  was  solvent.  I  was 
carrying  about  $6,000  or  $7,000  stoc);,  beside 
the  book-accounts.  Ko  creditors  had  at  that 
time  intimated  to  me  the  intention  of  peti- 
tioning the  court  to  declare  me  an  insolvent. 
I  had  not  the  least  intimation  or  suspicion  of 
such  a  tiling.  1  was  indebted  to  Lobree  on 
the  12tb  of  April  to  the  amount  of  $2,500  on 
a  note,  with  interest  from  1883.  *  *  * 
Only  a  portion  of  my  property  was  attached. 
The  attachments  were  for  $140, 1  think, — one 
fpr  $80  and  one  for  $60.  I  had  no  intention 
of  preventing  my  property  from  going  into 
the  bands  of  an  assignee.  Lobree  came  to 
me,  and  told  me  I  was  attached,  and  he  want- 
ed security  for  his  debt;  and  I  secured  him 
with  whatever  I  had.  I  had  no  more  money. 
The  last  1  had  I  sent  to  Crawford  &  Tabor, 
$80,  on  same  day  said  attachments  were 
levied.  I  might  have  had  $15  or  $20.  I 
think  the  account  of  Murphy,  Grant  &  Co. 
held  by  Crawford  A  Tabor  was  $160.  I  was 
owing  them  at  the  time.  Their  debt  was 
then  due.  I  could  have  paid  them  in  a  few 
days.  I  was  not  able  then  to  pay  it.  I  can't 
say  whether  I  owed  any  other  creditors  whom 
I  was  unable  to  pay  as  their  accounts  became 
due  or  not.  *  •  •  j  m  not  pay  my  bills 
as  they  became  due,  because  1  did  not  have 
the  money.  1  had  no  bank  account.  I  was 
v.28p.no.l7— 69 


attached  at  9:30  o'clock  Saturday  night,  and 
I  made  the  assignment  and  conveyance  to 
Lobree  about  8  o'clock  Monday  morning. 
The  keeper  was  in  chaise  then  of  tliose  goods 
that  had  been  attaclied.  At  the  time  I  made 
the  assignment  and  conveyance,  I  did  not 
know  that  I  was  owing  more  money  than  I 
could  pay,  but  I  knew  that  I  could  not  pay 
all  at  once  what  I  owed  then.  There  was 
more  money  due  my  creditors  then  tlian  I 
could  have  paid  if  they  had  demanded  imme- 
diate payment.  I  did  not  have  money  enough 
in  my  hands  to  pay  my  debts  as  they  became 
due.  I  had  merchandise.  Only  one  side  of 
the  store  was  attaclied.  *  *  *  I  had 
property  enough  to  pay  everybody,  and  I 
wanted  to  pay  everybody.  I  did  not  have 
money  enough  at  the  time  to  pay  them.  I 
had  made  no  proposition  to  my  creditors  for 
a  settlement."  It  is  claimed  that  this  testi- 
mony shows  "a  clear  and  distinct  confession 
of  insolvency,"  but  we  do  not  think  that  this 
claim  can  be  maintained.  It  has  been  held, 
under  the  United  States  bankrupt  act,  that  a 
trader  is  insolvent  when  he  is  unable  to  pay 
his  debts  as  they  become  due  in  the  ordinary 
course  of  business.  Toof  v.  Martin,  13  Wall. 
40;  Wager  v.  Hall,  16  Wall.  599.  In  the  case 
first  cited  the  district  judge  had  ruled  that, 
"if  the  bankrupts  could  not  pay  their  debts 
in  theordinary  course  of  business, — that  is,  in 
money  as  tliey  fell  due, — they  were  insolv- 
ent." Speaking  of  this,  the  supreme  court, 
by  Mr.  Justice  Field,  said:  "The  rule  thus 
laid  down  may  not  be  strictly  correct  as  ap- 
plied to  alt  bankrupts.  The  term '  Insolvency ' 
is  not  always  used  in  the  same  sense.  It  is . 
sometimes  used  to  denote  the  insufficiency 
of  the  entire  property  and  assets  of  an  indi- 
vidual to  pay  his  debts.  This  is  its  general 
and  popular  meaning.  But  it  is  also  used,  in 
a  more  restricted  sense,  to  express  the  ina- 
bility of  a  party  to  pay  his  debts  as  tliey  be- 
come due  in  the  ordinary  course  of  business. 
It  is  in  this  latter  sense  that  the  term  is  used 
when  traders  and  merchants  are  said  to  be 
insolvent;  and,  as  applied  to  them,  it  is  the 
sense  intended  by  the  act  of  congress.  It 
was  of  the  bankrupts  as  traders  that  the  dis- 
trict judge  was  speaking  when  be  used  the 
language  which  is  the  subject  of  criticism  by 
counsel.  With  reference  to  other  persons  not 
engaged  in  trade  or  commerce,  the  term  may 
perhaps  have  a  less  restricted  meaning.  The 
bankrupt  act  does  not  define  what  shall  con- 
stitute insolvency,  or  the  evidence  of  insolv- 
ency, in  every  case."  It  was  further  said: 
"In  tlie  present  case,  the  bankrupts  were  in- 
solvent, in  both  senses  of  the  term,  at  the 
time  the  conveyances  in  controversy  were 
made. " 

In  Bump's  Law  and  Practice  of  Bank- 
ruptcy (5th  Ed.)  p.  469,  it  is  said:  "Per- 
haps no  precise  rule  can  be  laid  down  which 
will  be  applicable  to  all  cases,  inasmuch  as 
the  determination  of  each  case  rests  largely 
upon  its  own  peculiar  facts.  It  is  generally 
held  by  the  bankrupt  courts.that  a  trader  who 
is  not  able  to  pay  all  his  debts  in  the  usual 
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and  ordinary  course  of  business,  as  persons 
carrying  on  Irade  usually  do,  is  insolvent, 
within  tlie  meaning  of  the  bankrupt  law;  and 
there  is  no  better  general  rule  to  govern 
courts  when  they  are  considering  the  facts  of 
a  case,  it  is  neither  too  broad  nor  too  nar- 
row, while  it  would  be  quite  too  narrow  and 
restricted  to  hold  that  failure  to  pay  some  one 
debt  when  due  is  evidence  of  insolvency  in 
all  cases,  under  the  act.  "Whether  a  single 
instance  of  non-payment  of  a  debt  at  matu- 
rity would  be  evidence,  in  a  given  cjise  of  in- 
solvency, depends  somewhat  upon  the  mag- 
nitude of  the  debt,  the  locality  of  the  debtor, 
and  what  is  the  ordinary  course  of  business 
and  custom,  in  that  respect,  of  the  locality 
where  the  debtor  resides,  and  upon  such  other 
facts  and  circumstances  as  will  bear  npon  the 
question  of  insolvency.  ♦  ♦  *  The  ques- 
tion is  whether  the  debtor  or  trader  is  able  to 
pay  his  debts,  in  the  ordinary  course,  as  per- 
sons carrying  on  trade  there  usually  do. 
Hence  it  may  be,  and  undoubtedly  is,  true 
that  insolvency  in  commercial  centers  is  not 
insolvency  in  small  country  towns.  In  the 
former  places,  if  the  debtor's  paper  is  dis- 
honored, his  credit  is  gone,  and  he  is  prima 
facie  insolvent,  whereas  in  the  latter  locali- 
ties it  is  not  so.  Insolvency  is  a  fact,  and 
not  a  matter  of  definition  or  rule  of  law;  and 
what  is  evidence  of  insolvency  in  London  or 
Paris  or  New  York  is  not  evidence  of  insolv- 
ency everywhere."    Citing  cases. 

The  insolvent  act  of  this  state  provides  that 
a  debtor  may  be  put  into  involuntary  insolv- 
ency, if  he,  "being  insolvent,  has  suffered 
bis  property  to  remain  under  attachment  or 
legal  process  for  four  days,"  (section  8;)  but 
it  nowhere  defines  what  shall  constitute  in- 
solvency. The  Civil  Code,  however,  in  the 
title  in  regard  to  assignments  for  the  benefit 
of  creditors,  (section  3450,)  says:  "A  debtor 
is  insolvent  within  the  meaning  of  this  title, 
when  he  is  unable  to  pay  bis  debts  from  his 
own  means  as  they  become  due. "  And  it  has 
been  held  that  this  is  the  correct  deFinition  of 
insolvency  under  the  insolvent  act  of  1880. 
Washburu  v.  Huntington,  78  Cal.  573,  21 
Pac.  Rep.  305.  What  is  meant  by  the  words 
"from  his  own  means?"  The  definition  of 
the  word  "means,"  as  given  by  Webster,  is 
"resources  of  income."  Kut  "resources" 
does  not  necessarily  mean  money  in  hand.  A 
debtor  may  have  ample  resources  to  pay  all 
his  debts  as  they  become  due,  and  yet  have 
no  money  in  his  pocket  or  in  bank.  Is 
such  a  debtor  insolvent?  Suppose  a  wheat 
buyer  should  have  1,000  tons  of  wheat  in  a 
warehouse,  worth  825,000,  which  he  is  hold- 
ing for  better  prices,  and  is  indebted  in  the 
sum  of  $1,000.  Is  he  insolvent  unless  he 
sells  the  wheat  at  whatever  price  he  can  get, 
and  pays  the  debt  as  it  becomes  due?  We  do 
not  think  he  is,  under  the  insolvent  law  of 
this  state.  In  Bell  v.  Ellis,  33  Cal.  620,  it 
was  held  that  a  trader  is  insolvent  when  he 
is  not  in  a  condition  to  meet  his  engagements, 
or  to  pay  his  debts  in  the  usual  and  ordinary 
course  of  business;  but  he  is  not  so  merely 


because  his  assets  at  a  given  date  may  not 
satisfy  all  the  demands  against  him  due.  and 
to  become  due.  The  court  said:  "The  test 
question  is  not,  will  his  effects  realize  enough 
to  pay  his  debts  due  and  to  become  due?  but, 
are  his  affairs  in  such  a  condition  as  to  enable 
him,  in  the  usual  and  ordinary  course  of  his 
business,  to  make  his  payments  as  tiiey  fall 
due?  and  the  question  is  to  be  answered  by 
the  jury  in  view  of  all  the  circumstances  af- 
fecting the  business  of  the  trader,  including 
the  value  of  his  effects,  the  extent  and  char- 
acter of  his  business,  the  manner  in  which  it 
was  being  conducted, — whether  upon  a  spec- 
ulative or  legitimate  and  safe  basis;  the 
amount  of  his  profits;  the  extent  of  bis  lia- 
bilities,— whether  kept  within  a  safe  limit; 
and,  generally,  his  credit,  accompanied  by 
the  benefit  or  advantage  which  he  has,  out- 
side of  the  mere  value  of  his  propeity  and 
the  debts  due  him,  arising  from  the  good-wiU 
of  the  business. " 

In  the  light  of  the  authorities,  we  cannot 
say,  therefore,  that  the  finding  "that,  at  the 
time  of  such  conveyance  and  transfer,  the 
said  Leon  Lobe  was  not  insolvent,  or  unable 
to  pay  his  just  debts,"  was  contrary  to.  and 
nut  justified  by,  the  evidence.  This  being 
so,  it  is  unnecessary  to  consider  the  other 
findings  complained  of.  We  advise  tliat  the 
order  be  affirmed. 

We  concur:    Hatne,  C;  Foote,  C. 

Pes  Curiam.  For  the  reasons  given  io 
the  foregoing  opinion  the  order  is  atUrmed. 

Beattv,  C.  J.,  and  Tdoeston,  J.,  dissent- 
ing. 


Peoplk  e.  Bachman.     (No.  20,523.) 
(Supreme  Court  of  CaUfomia.    March  31,  1800.) 

Commissioners*' decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
8an  Francisco;  D.  J.  Twohy,  Judge. 

Carrol  Cook,  for  appellant.  George  A. 
John807i,  Atty.  Gen.,  for  the  People. 

Belcueb,  C.  C.  The  defendant  was  con- 
victed of  the  crime  of  arson  in  the  first  de- 
gree, and  this  appeal  is  from  the  judgment 
entered  against  him.  The  transcript  was 
filed  in  this  court  on  the  6th  of  March.  1889. 
and,  by  stipulation  with  the  attorney  general 
tiled  August  21st,  appellant  was  to  have  un- 
til and  including  September  1st  to  serve  and 
file  his  brief.  The  case  was  submitted  for 
decision  on  the  2l8tof  February  without  any- 
oral  argument.  No  brief  has  been  filed  for 
or  on  behalf  of  appellant,  and  under  these 
circumstances  the  judgment  should  be  af- 
firmed. 

We  concur:  Foote,  C;  Gibson,  C. 

Peu  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 
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Dashaway  Ass'n  et  al, 
12,0(59.) 
(Supreme  Cmirt  of  California.    May  8, 1890.) 

CORPOBATIONB — MisAPPBOPBlATION  0»  PrOPBRTT — 

Actions  by  Membeiis. 

1.  A  temperance  society,  owning  improved 
land,  was  incorporated,  without  capital  Btock,  "for 
the  purpose  of  promoting  the  causo  of  temperance. " 
under  Uitt.  Qen.  Laws  Cal.  $  1034  et  seq.,  provid- 
Idr  for  the  incorporation  of  "religious,  social,  be- 
nevolent, and  learned  associations. "  Some  years 
afterwards,  the  membership  having  greatly  de- 
creased, a  resolution  was  passed  that  the  trustees 
sell  the  property,  pay  oS  some  outstandingindebt- 
edoess,  and  "purchase  other  cheaper  property 
suitable  for  the  uses  and  purposes  of  the  associa- 
tion."  A  petition  asking  for  leave  to  sell,  and 
stoting,  among  other  things,  that  the  corporation 
was"purely  and  solely  for  the  benevolent  and  laud- 
able purpose  of  aiding  and  promoting  the  cause  of 
temperance,  and  not  pecuniary  profit,"  was  ac- 
cordingly filed  in  the  superior  court,  which  grant- 
ed the  pi-ayer  of  the  petition,  reciting  the  resolu- 
tion in  its  order  of  sale.  The  properly  was  sold, 
and  a  portion  of  the  proceeds  divided  among  a 
part  of  the  members,  including  the  trustees,  pur- 
suant to  a  motion  "that  the  association  donate  to 
each  member  in  good  standing  the  sum  of  (1,5(X) 
for  past  services,  on  signing  a  receipt  for  the 
same;"  but  it  was  admitted  on  the  trml  that  no 
services  had  been  rendered  other  than  being  good 
and  efficient  members  of  the  organization.  Held, 
a  misappropriation  of  corporate  funds,  and  that 
any  member  not  a  party  thereto  could  maintain  a 
suit  to  compel  a  restoration. 

2.  Where  trustees  misappropriate  corporate 
funds,  claiming  the  right  so  to  do,  a  member  may 
institute  proceedings  for  their  restoration  without 
demand  on  the  trustees  to  take  action  in  the  mat- 
ter. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  H&a  Francisco;  T.  H.  Bear- 
DON,  Judge. 

S,  Ueydenfeldt,  Jr.,  and  Joseph  P.  Kelly, 
for  appellant.  Tildtn  &  Tilden,  for  respond* 
«nt. 

Sbarfstein,  J.  This  appeal  was  heard  in 
department  2,  which  reversed  the  judgment 
and  order  of  the  court  below.  An  opinion 
was  Bled  November  22.  1889.  22  Pac.  liep. 
660.  Afterwards  a  petition  that  the  cause  be 
heard  in  bank  was  Bled  and  granted,  and  the 
case  has  been  argued  in  bank,  but  the  argu- 
ment has  failed  to  convince  us  that  the  decis- 
ion of  the  department  was  erroneous;  and, 
for  the  reasons  staled  in  the  opinion  of  the 
department,  the  judgment  and  order  appealed 
from  are  reversed. 


Works,  J.;  Thornton,  J. 


We  concur: 
Paterson,  J. 

(84  Cal.  12)  

SfANGLEB  D.  CiTT  and  CotTNTT  OF  SAN 

Francisco.    (No.  11,958.) 

(Supreme  Court  of  CaUfomla.    March  3, 1890.) 

Mdmicipai.  Cobporatioxs — Defectivb  Sewers — 
Neolioekcb. 

1.  In  an  action  against  a  city  for  injuries  to 
adjacent  property  caused  by  the  overflow  of  a  sew- 
er which  it  has  knowingly  permitted  to  become 
obstructed  and  out  of  repair,  it  is  no  defense 
that  the  flow  was  unusual  where  it  appears  that 
the  sewer  would  have  carried  off  all  the  water  if 
it  bad  been  kept  In  repair. 

'2.  Where  the  overflow  of  a  sewer  is  caused  by 
a  dam  which  the  superintendent  of  streets  know- 


ingly permits  to  be  placed  therein,  the  city  will  be 
liable  for  injuries  caused  by  the  flooding  of  adja- 
cent property.  Nor  is  it  material  that  the  proper- 
ty Injured  is  t>elow  the  grade  of  the  street. 

8.  It  is  not  necBBsary  to  present  a  claim  for 
damages  resulting  from  defective  sewers  to  the 
board  of  supervisors  of  the  city  and  county  before 
instituting  suit  upon  it. 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  M.  A.  Ed- 
m5nds.  Judge. 

Gforge  Floumoy,  Jr.,  City  and  Co.  Atty., 
for  appellant.  Wm.  H.  Bodjinh  and  W.  C. 
<fi  I.  Q.  Burnett,  for  respondent. 

Thornton,  J.  This  is  an  action  to  recov- 
er of  the  city  and  county  of  San  Francisco 
damages  for  neglect  in  keeping  a  sewer  in 
repair,  whereby  the  plaintiff  was  injured. 
At  the  time  that  the  injury  occurred,  and 
for  some  yetirs  before,  the  plaintiff  was  the 
owner  of  a  lot  of  land  situate  at  the  south- 
westerly corner  of  Eighteenth  and  Fair  Oaks 
streets, — 27  feet  on  Eighteenth  street,  and 
101  feet  on  Fair  Oaks  street;  the  lot  lying 
east  of  Fair  Oaks,  and  constituting  a  par- 
allelogram of  27x101  feet,  on  which  he  had, 
in  1877,  built  a  house. 

The  material  facts  are  found  by  the  court 
as  follows:  "That  prior  to  October  19, 1883, 
defendant  had  authorized  and  caused  a  pub- 
lic street  in  said  city  and  county  of  San 
Francisco,  Ciilled  <  Eighteenth  Street,'  along 
and  near  the  line  of  which  a  natural  stream 
of  water  had  been  accustomed  to  flow  and 
run,  and  many  other  streets  crossing  Eight- 
eenth street,  to  be  graded  greatly  above  the 
natural  level  of  the  ground  there,  from  Fol- 
som  street  westerly  as  far  as  Douglass  street; 
and  thereby  the  waters  of  said  natural 
stream  were  prevented  from  flowing  in  the 
bed  of  said  stream,  and  said  bed  filled  with 
earth  in  many  places,  and  the  waters  flow- 
ing from  a  large  water-shed  to  the  westerly 
of  Church  street  intercepted  and  prevented 
from  reaching  said  bed  as  they  had  been  ac- 
customed to  do;  and  had  authorized  and 
caused  a  sewer  to  be  constructed  and  laid 
down  along  Eighteenth  street,  from  Folsum 
to  Douglass  streets,  and  other  sewers  along 
the  streets  crossing  Eighteenth  street,  and 
that  by  means  thereof  the  waters  that  for- 
merly flowed  in  said  natural  stream  and  from 
said  water-shed  were,  until  the  time  of  the 
acts  of  negligence  hereinafter  referred  to,  re- 
ceived into  and  conducted  in  said  sewer  in 
Eighteenth  street,  and  conveyed  therein  to  a 
point  at  Folsom  street,  and  from  thence  said 
waters  found  their  way  into  Mission  bay  and 
the  bay  of  San  Francisco,  and  that  said  wa- 
ters would  have  continued  to  be  so  conveyed 
and  to  Bnd  their  way  until  after  the  injuries 
herein  mentioned  but  for  the  acts  of  the  de- 
fendant, and  of  her  servants  and  agents,  as 
hereinafter  mentioned.  That  plaintiff,  after 
October  19,  1883,  and  before  the  time  of  the 
injuries  hereinafter  mentioned,  erected  upon 
said  lot  of  land  a  dwelling-house  and  carpen- 
ter shop,  and  had  improved  said  lot  by  grad- 
ing it,  and  at  the  time  of  such  injuries  had 
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on  said  premises,  and  was  the  owner  of,  the 
lumber,  tools,  paints,  oils,  finishing  lumber, 
mouldings,  doors,  windows,  material,  rails, 
and  property  hereinafter  mentioned,  which 
tools  constituted  a  che»t  of  carpenters'  tools, 
and 'said  material  included  casings,  among 
other  things;  and,  at  tlie  time  of  said  inju- 
ries, plaintiff  was  conducting  business  at  his 
trade  as  a  carpenter  in  said  shop,  and  was  re- 
siding on  said  premises  with  his  family. 
That  the  foundation  and  shop  floor  mentioned 
in  the  fourth  paragraph  of  the  first  count  of 
the  complaint  constituted  pari  of  the  dwell- 
ing-house and  shop  aforesaid.  That  there 
were  no  outhouses  on  said  land.  That  with- 
in two  years  before  the  commencement  of 
this  cause,  and  up  to  the  time  of  the  injuries 
hereinafter  mentioned,  said  sewer  in  Eight- 
eenth street  to  the  westerly  of  Guerrero 
street,  through  the  negligence  of  the  defend- 
ant, and  carelessness  of  the  defendant,  in 
omitting  to  clear  or  repair  the  same,  became, 
and,  until  and  including  the  times  when  such 
injuries  occurred,  continued  to  be  obstructed, 
insecure,  brolten,  and,  with  said  sewers  in 
said  streets  crossing  Eighteenth  street  to  the 
westerly  of  Guerrero  street,  incapable  of  con- 
veying away  the  watera,  drainage,  and  sew- 
age received  into  tha  same;  and  thereby 
large  volumes  of  water  and  sewiige  collected 
in  said  sewers  westerly  from  Guerrero  street 
were  conducted  to,  and  discliarged  with  great 
and  increased  violence  upon,  the  said  land  and 
premises  of  the  plaintifT,  between  March  1, 
1884,  and  at  divers  times  between  said  dates, 
— that  is  to  say,  on  tlie  7th,  8th,  and  9th  days 
of  March,  1884,  and  on  the  11th  and  12tb 
days  of  April,  1884.  Whereby  said  water 
and  sewage  greatly  devastated  and  injured 
the  said  land,  dwelling-house,  and  shop  dur- 
ing the  period  last  aforesaid,  and  injured  aaid 
building  and  shop,  and  caused  said  building 
to  settle  and  become  out  of  plumb,  and  sat- 
urated the  soil  of  said  lot,  and  partially  filled 
the  basement  of  said  house  and  'shop  with 
water,  and  broke  said  house,  and  the  other 
property  hereinafter  mentioned  was  welted 
and  injured  and  damaged.  By  means  whereof 
the  said  dwelling-house  and  carpenter  shop, 
and  the  foundations  thereof,  and  aaid  land, 
were  damaged  in  the  sum  of  $500,  and  other 
property  then  on  said  premises  damaged, — 
that  is  to  say,  5,000  feet  of  lumber  to  the 
amount  of  $120;  paints  and  oils  to  tlie  amount 
of  $50,  finishing  lumber,  ciises,  and  mould- 
ings to  the  amount  of  $100;  doors,  windows, 
and  blinds  to  the  amount  of  $70;  one  ton  of 
nails  totiie  amount  of  $100;  carpenter  tools 
in  carpenter  shop  to  the  amount  of  $150. 
That  said  injuries  were  in  part  caused  by  the 
washing  of  sewage  and  earth  into  and  upon 
said  lot,  and  into  said  house  and  shop,  by  and 
with  said  water.  Tliat  the  amounts  above 
mentioned  include  the  values  of  all  the  inju- 
ries to  the  plaintiff's  said  property  by  means 
of  the  facts  herein  stated.  That  defendant 
at  all  times,  and  during  the  whole  period 
herein  referred  to,  had  notice  of  the  then  con- 
dition of  said  Eighteenth  street,  and  the  sew- 


er therein,  and  of  the  streets  crossing  said 
street,  and  of  the  sewers  therein,  aa  herein- 
before shown,  and  that  such  notice  was  also 
given  to,  and  possessed  by,  apd  the  knowledge 
of  such  condition  had  by,  the  defendant's 
board  of  supervisors  and  mayor,  and  her  su- 
perintendent of  public  streets,  highways,  and 
squares,  at  all  said  times  and  during  said 
period.  That  there  was  no  necessity  for  caus- 
ing said  discharge  of  waters  or  of  said  sewage 
or  of  said  earth  upon  the  land  of  plain- 
tiff; but,  by  a  proper  repair  and  claiming 
[cleaning]  of  said  sewers,  the  whole  thereof 
could  easily  have  been  conducted  past  tlie 
land  of  the  plnintiff,  and  discharged  into  Mis- 
sion bay  and  the  bay  of  San  Francisco,  with- 
out doing  any  dam.Hge  to  plaintiff's  said  prop- 
erty. That  the  damage,  loss,  and  injury 
bereiii  before  mentioned  was  not,  nor  any  part 
thereof,  caused  by  the  negligence  of  the  plain- 
tiff, and  that  plaintiff  was  not  negligent  in 
any  particular  in  the  premises." 

It  is  urged  that  there  was  no  proof  that 
there  was  such  a  water-course  as  is  alleged 
and  found.  The  evidence  is  ample  to  bring 
it  within  the  definition  as  given  by  all  the 
cases.  It  is  not  necessary  that  the  water 
shall  run  in  the  tied  or  channel  of  the  stream 
all  the  year.  There  is  evidence  of  bad  breaks, 
and  water  flowing  in  the  bed.  But,  whether 
the  water  that  did  the  damage  came  from  a 
water-(H>urse  or  from  the  surface,  the  liability 
would  be  the  same.  The  liability  here  rests 
in  the  duty  of  the  city  to  keep  the  sewers  in 
repair,  which  duty,  after  ample  knowledge 
of  it,  was  grossly  neglected.  It  is  the  duty 
of  the  city,  when  it  does  provide  water-ways, 
to  provide  such  as  are  sufiScient  to  carry  off 
the  water  that  might  reasonably  be  expected 
to  accumulat«.  The  rule  is  so  laid  down  in 
Dainour  v.  Lyons  City,  44  Iowa,  282,  ap- 
proved and  followed  in  Powers  v.  City  of 
Council  Bluffs,  50  Iowa,  201,  202.  See  May- 
or, etc.,  v.  Bailey,  2  Denio,  433.  We  think 
the  rule  above  stated  correct,  and  approve  it. 

But  it  is  said  that  the  precipitation  wliich 
caused  the  injury  herein  was  extraordinary 
and  unusual, — could  not  reasonably  havebeen 
expected, — and  therefore  the  defendant  is  not 
liable.  This  might  be  true  if  the  sewers  had 
not  been  of  sufDcient  size  to  carry  off  jdl  the 
water  which  was  so  extraordinarily  and  un- 
usually precipitated,  but  the  evidence  is  clear 
and  direct  that  the  sewers,  if  they  had  been 
kept  in  order,  were  of  a  capacity  to  carry  off 
all  the  water  which  did  fall.  This  shows 
that  the  agents  and  servants  by  whom  the 
city  acted  in  constructing  the  sewer  antici- 
pated that  large  sewers  would  be  required  to 
carry  off  the  rain-falls  which  might  be  looked 
for,  and  it  could  not  be  allowed  the  defend- 
ant to  invoke  this  defense  when  it  had  in  ad- 
vance made  provision  for  the  very  event  that 
did  occur.  It  could  not  harmonize  with  rea- 
son and  justice  to  allow  such  defense  for 
negligence.  The  contention  would  amount 
to  this:  Though  the  sewers  were  made  large 
enough  to  carry  off  all  the  water,  though  the 
extraordinary  rain-falls  were  anticipitated. 
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yet.  Inasmuch  as  the  fall  of  water  was  unu- 
suiU  and  extraordinary,  the  defendant  is  not 
liable.  Sufficient  provision  having  been 
made  in  advance  for  anticipated  events,  it 
would  be  inconsistent  with  all  just  and  sound 
reason,  and  tho  settled  principles  of  law,  to 
hold  one  excused  wlien  the  provision  has  be- 
come insuQicient  by  reason  of  indifference  to 
monitions  and  inexcusable  neglect.  The 
plaintiff  had  aright  to  assume  that  the  agents 
of  the  city  would  attend  to  duty,  and  repair 
the  brokt-n  and  dilapidated  sewer.  He  had  a 
right  to  act  on  this  assumption.  Certainly 
tliere  was  no  duty  on  him  to  remove  the  ob- 
structions from  the  sewer,  and  repair  it  liim- 
self,  or  be  cliargeable  with  negligence  if  he 
did  not  do  so.  It  would  have  cost  a  consid- 
erable sum  of  money  to  have  put  the  sewer 
in  a  proper  condititon, — may  be  moi-e  than 
his  property  was  worth. 

The  evidence  shows  that  the  foundation  of 
the  house  was  below  the  grade  of  Eighteenth 
street.  The  floor  of  the  basement  was  four 
feet  six  inches  below  the  level  of  the  sidewalk 
on  Eighteenth  street,  on  which  the  house 
fronted.  The  plaintilt  moved  into  the  house 
In  January,  1884,  though  it  was  not  com- 
pleted until  the  month  of  March  following. 
The  lot  was  graded  in  October,  1883,  about 
three  feet  higher  than  the  former  level.  The 
front  of  the  house  was  set  back  at>out  five 
feet  from  the  edge  of  the  sidewalk  on  Eight- 
eenth street,  and  was  reached  by  steps  go- 
ing up  from  the  sidewalk  to  the  front  door. 
Though  the  lot  was  below  grade,  still  the 
sewer,  when  in  proper  condition  and  un- 
broken, would  have  carried  off'  the  water 
which  did  the  injury.  Plaintiff  was  guilty 
of  no  negligence  in  building  where  he  did', 
and  his  right  to  recover  would  not  be  im- 
paired. When  the  plaintiff  built  his  house, 
in  1883  and  1884,  he  had,  as  said  above,  a 
right  to  act  on  the  assumption  that  the  city 
authorities  would  keep  the  sewer  in  good  re- 
pair. The  sewer  being  sufficient  in  capacity 
to  carry  ail  the  water,  the  plaintiff  might 
well  consider  that  he  could  remain  securely 
on  the  land  where  he  had  built  his  house,  and 
would  not  be  guilty  of  negligence  which 
would  bar  a  recovery.  On  this  subject  see 
■White  Lead  Co.  v.  Rochester,  8  N.  Y.  463; 
Barton  v.  Syracuse,  37  Barb.  292,  36  N.  Y. 
54;  Ashley  v.  Port  Huron,  35  Mich.  299,  and 
cases  there  cited.  Dillon  states  that  "there 
is  a  municipal  liability  where  the  property  of 
private  persons  is  flooded,  either  directly  or 
by  water  or  sewage  beilig  set  back,  when  this 
is  the  result  of  the  negligent  execution  of  the 
plan  adopted  for  the  construction  of  gutters, 
drains,  culverts,  or  sewers,  or  of  the  negli- 
gent failure  to  keep  the  same  In  repair  and 
free  from  obstruction;  and  this  whether  the 
lots  are  below  the  grade  of  the  streets  or  not. 
The  cases  support  this  proposition  with  great 
unanimity."  2 Dill. Mun. Corp.  1335.  Coun- 
sel for  defendant  urges  that,  if  the  damages 
to  plaintilt  had  resulted  from  the  natural 
flow  from  the  adjoining  high  ground,  he  can- 
not recover.    He  further  says:  "It -does  not 


appear  that  this  was  not  so."  The  evidence 
on  the  point  urged  was  before  the  court  be- 
low, and  it  held  that  the  damage  was  caused 
by  the  water  which  flowed  from  the  broken 
sewer,  aud  not  from  th^  adjoining  higher 
ground.  There  is  evidence  to  sustain  the 
finding,  and  we  do  not  feel  at  liberty  to  dis- 
turb it. 

It  is  urged  that  the  injury  was  caused  by 
certain  parties,  who  had  been  constructing 
a  sewer,  who  built  a  dam  which  diverted  the 
water,  and  caused  it  to  flood  plaintiff's  land. 
Sewers  are  built  under  the  direction  of  the 
city  authorities;  and,  if  the  parties  building 
it  are  so  negligently  conducting  their  work 
as  to  cause  loss  and  injury  to  a  third  person, 
the  city  is  liable.  It  is  no  excuse  to  the  city 
that  a  dam  thus  built  caused  the  damage. 
If  there  was  such  a  dam,  there  is  evidence 
which  shows  that  the  superintendent  of 
streets  had  knowledge  of  it.  There  was  a 
contractor  building  a  sewer  on  Eighteenth 
street  in  February,  1884,  and,  if  he  con- 
structed any  dam  there,  the  city  authorities 
had  an  opportunity  of  seeing  and  knowing 
it;  for  the  uncontradicted  evidence  shows 
that  the  superintendent  or  his  deputy  was 
there,  when  the  sewer  was  being  constructed, 
.every  morning.  Tlie  only  peraon  building  a 
sewer  was  a  contractor,  McDonald,  who  was 
a  witness  in  the  case,  and,  if  any  such  dam 
was  built,  he  or  his  employes  built  it;  and 
he  testifies  that  the  superintendent  of  streets 
or  his  deputy  was  there  every  morning  to  in- 
spect the  work.  The  superintendent,  thus 
knowing  of  the  dam,  must  have  known  it 
would  have  divei-ted  the  water  in  the  rainy 
season.  Knowing  it,  he  should  have  caused 
it  to  be  removed.  His  failure  to  remove  it 
was  negligence  of  duty;  and  the  city,  under 
the  circumstances,  should  not  be  relieved,  in 
consequence  of  this  dam,  of  its  responsibil- 
ity in  this  case.  Further,  the  dam  being  on 
the  east  side  of  Eighteenth  street,  it  dues  not 
appear  with  sufficient  clearness  that  it  caused 
the  damage  to  authorize  this  court  to  regard 
its  existence  as  impairing  plaintiff's  right  to 
recover  herein. 

It  was  not  requisite  to  present  the  claim 
sued  on  herein  to  the  board  of  supervisors  of 
the  city  and  county  before  instituting  suit 
upon  it.  Bloom  v.  City  and  County  of  San 
Francisco,  64  Cal.  503,  3  Pac.  Itep.  129; 
Lehn  v.  City  and  County  of  San  Francisco, 
66  Cal.  76,  4  Pac.  Rep.  965. 

A  Stipulation  appears  in  the  record  in  this 
case  to  the  effect  that  all  the  evidence  and 
findings  appearing  in  the  statement  of  the 
Ciise  in  the  action  of  A.  O.  Cook  v.  the  City 
and  County  of  San  Francisco,  now  here  on 
appeal,  that  may  be  pertinent  herein,  shall 
be  considered  in  this  cause  upon  the  appeal 
from  tlie  order  denying  defendant's  new 
trial  as  though  the  same  were  embodied  in 
the  statement  on  motion  for  a  new  trial  in 
this  case.  Under  this  moile  of  bringing  a 
case  here  on  appeal,  the  work  of  counsel  is 
imposed  on  this  court.  This  court  is  called 
on  to  read  two  transcripts  in  different  cases. 


Digitized  by 


Google 


1094 


PACIFIC  REPORTEIi,  Vol.  23. 


(CaL 


to  decide  and  determine  wliat  evidence  is 
pertinent  in  one  case,  but  not  in  the  other, 
and  what  is  not.  Tliis  labor  should  be  per- 
formed by  counsel,  and  not  by  the  court. 
Counsel  sliould  not  turn  over  tlieir  worl<  to 
bo  performed  by  the  court.  The  transcript, 
in  every  cjise,  should  contain  in  it  all  tlie 
matter  on  which  it  is  to  be  determined;  and 
the  court  ought  not  to  be  culled  on  to  read 
two  transcripts  to  deteruiine  one  case,  and 
find  out  and'  cull  from  one  trnnscript  what 
would  be  pertinent  in  the  case  under  con- 
siderution.  Ceitainly  counsel  should  recol- 
lect the  amount  of  labor  imposed  on  this 
court,  and  do  everything  incumbent  upon 
them  to  lighten  it.  Tliis  court  miglit  well 
have  refused  to  consider  tliis  cause,  and  have 
affirmed  the  judgment  and  order  without  con- 
sideration, by  reason  of  the  facts  just  set 
forth.  In  its  consideration,  more  time  has 
been  consumed  on  account  of  the  unusual 
mode  of  presenting  the  case  in  the  record. 
Though  this  case  has  been  determined,  an- 
other may  not  be  treated  in  the  same  way. 

The  evidence  is  sufficient  to  justify  the 
findings.  We  find  no  error  in  the  record. 
Judgment  and  order  affirmed. 

We  concur:     Beatty,  C.  J.;  Fox,  J.; 

SnARPSTEIN,  J. 

I  concur  in  the  judgment:  McFarland,  J. 


Cook  v.  Citt  and  Codnty  op  Sas  Faiscisco. 
(No.  11,950.) 

(Supreme  Court  of  California.    May  3, 1890. ■> 

Id  bauk.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  M.  A.  Edmonds,  Judge. 

Qenrqe  Floumoy,  Jr.,  City  and  Co.  Atty.,  for 
appellant.  Wm.  H.  Bodfivh  and  W.  C.  &  I.  (?. 
Burnett,  for  respondent. 

Per  Cdriam.  This  case  turns  on  the  same  Ques- 
tions presented  in  Spangler  v.  the  same  defendant, 
ante,  lOUl,  just  determined.  It  must  be  decided 
in  the  same  way.    Judgment  and  order  affirmed. 


(84  Cal.  197) 

Grant  v.  Sheerin.    (No.  12,749.) 

(Supreme  Court  of  Calijomia.    May  31,  1890.) 

Pleading — Bbeaoh  of  Contract — Oenerai.  and 
Speciai.  Demurrer. 
The  complaint  alleged  that  plaintiff's  testa- 
tor intrusted  a  certain  monument  to  defendant  to 
sell,  and  that  "since  the  sale  of  said  monument, 
and  the  receipt  by  defendant  of  the  purchase  price 
thereof,  plaintiff,  as  such  executrix,  has  demanded 
an  accountin/jof  said  s£$le,  and  the  payment  to  her 
of  the  purchase  price  of  said  monument,  and  de- 
fendant has  refused,  and  still  refuses,  to  account 
for  or  pay  tlie  same,  or  any  part  thereof. "  Held, 
that  there  was  not  an  entire  failure  to  state  the 
fact  of  non-payment,  but  that  the  averment  was 
simply  uncertain  and  defective,  and  that  this  de- 
fect could  be  reached,  not  by  general  demurrer, 
but  by  special  demurrer  only. 

CJommissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  James  G.  Maguike, 
Judge. 

M.  C.  Hassett  and  Jas.  F.  Teclin,  for  ap- 
pellant.   Mich.  Mullany,  for  respondent. 


Belcher,  C.  C.  This  is  an  action  for  an 
itccounting,  and  to  recover  money  alleged  to 
be  due  the  plaintiff.  The  complaint  alleges 
that  one  John  Grant,  the  plaintiff's  testator, 
was  the  owner  of  a  certain  marble  monument 
of  great  value,  and  that,  for  the  purpose  of 
effecting  a  sale  thereof,  he  placed  the  monu- 
ment in  the  possession  of  the  defendant,  with 
authority  to  sell  it;  that  defendant  accepted 
the  monument  for  and  on  account  of  said 
Grant,  and  took  and  held  the  same  until  some 
time  in  May,  1885,  when,  under  the  author- 
ity so  given,  he  sold  it,  as  plaintiff  is  in- 
formed and  believes,  for  the  suth  of  $1,000 
or  thereabout,  and  received  the  purchase 
price  thereof;  and  that  "since  the  sale  of  said 
monument,  and  the  receipt  by  defendant  of 
the  purchase  price  thereof,  plaintiff,  as  such 
e.xecutrix,  has  demanded  from  defendant  an 
accounting  of  said  Siile,  and  the  payment  to 
her  of  the  purchase  price  of  said  monument, 
and  defendant  has  refused,  and  still  refuses, 
to  account  for  or  pay  the  same,  or  any  part 
thereof."  The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action, 
and  his  demurrer  wsis  "overruled  for  want 
of  prosecution,  and  Ave  days  allowed  to  an- 
swer." Within  the  time  allowed,  an  answer 
was  filed,  which  admitted  "that  the  said 
John  Grant  placed  the  said  monument  in  the 
possession  of  defendant,  with  authority  to 
Sill  the  same,"  and  that  "the  said  monument 
was  sold  in  the  year  1885,"  but  denied  that 
it  "was  sold  for  any  other  or  greater  sum 
than  the  sum  of  about  $550,"  or  "that  de- 
fendant ever  refused  or  failed  to  account  to 
plaintiff  for  any  moneys  which  she  is  or 
might  be  entitled  to  receive  from  the  defend- 
ant. "  The  answer  then  set  up  that  between 
the  years  1870  and  1878  the  said  Grant  re- 
quested ilefendant  to  take  certain  marble 
monuments,  among  which  was  the  one  men- 
tioned in  the  complaint,  and  to  do  work  and 
labor  thereon,  and  add  thereto  such  other 
marble  work  as  would  make  them  more  val- 
uable and  easy  of  sale;  that  defendant  re- 
ceived the  monuments,  and  did  work  and  la- 
bor upon  the  same,  and  added  a  large  amount 
of  material  thereto,  and  made  the  same  of 
greater  value  and  easy  of  sale;  that  the  de- 
fendant from  time  to  time  sold  all  of  the  said 
monuments  except  one;  that  the  net  amount 
of  all  money  received  from  such  sales,  "ex- 
clusive of  defendant's  material  furnished  as 
aforesaid,  expenses  otsale,  and  work  and  la- 
bor done  thereon  by  defendant,  was  the  sum 
of  $1,041.80;"  that,  while  the  monuments 
were  in  the  possession  of  defendant,  he  ad- 
vanced to  Grant  the  sum  of  $1,235  upon  the 
agreement  and  understanding  between  them 
that,  whenever  defendant  could  dispose  of 
the  monuments,  he  should  pay  liimself,  out 
of  the  proceeds  of  the  sale,  all  moneys  so  ad- 
vanced; that  the  defendant  had  not  received 
from  the  sales  the  full  amount  advanced;  and 
that  there  wiis  still  due  him  a  balance,  which, 
with  interest,  amotmted  to  more  than  $1,000. 
Upon  the  issues  framed  the  case  was  tried 
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by  the  court,  and  judgment  given  for  plain- 
tiff "for  the  sura  of  S441.92,  and  legal  inter- 
est thereon  from  the  1st  day  of  June,  1885, 
viz.,  for  the  sum  of  $524.84  and  costs." 
From  this  judgment  the  defendant  appealed, 
and  has  brougtit  the  case  here  on  the  judg- 
ment roll. 

1.  The  Qrst  point  made  is  that,  the  com- 
plaint failed  to  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  because  there  v^'as  no 
Butlicient  averment  of  non-payment;  and,  in 
support  of  this  position,  Scroufe  v.  Clay,  71 
Cal.  123, 11  Pac.  Rep.  882,  is  cited.  In  that 
case  the  action  was  upon  a  promissory  note, 
and  the  complaint  averred  that  the  defendant 
"has  refused,  and  still  refuses,  to  pay"  the 
principal  or  interest  of  the  note,  or  any  part 
thereof,  and  "that  there  is  now  due"  thesum, 
etc.  The  complaint  was  demurred  to  on  the 
ground  that  there  was  no  allegation  of  non- 
payment, and  the  demurrer  was  overruled. 
It  was  held  in  this  court  that  the  demurrer 
should  have  been  sustained,  tlie  court  saying: 
"The  averments  of  the  complaint  are  not 
equivalent  to  an  averment  of  non-payment. 
'The  failure  to  pay  constitutes  the  breach, 
and  must  be  allegeiK'  "  It  lias  been  held  in 
numerous  cases  that  a  party  suing  upon  a 
contract  to  pay  money  must  sjiow  a  breach  of 
the  contract, — that  is,  must  allege  the  non- 
payment of  the  money  whicli  he  seeks  to  re- 
cover,— or  his  complaint  states  no  cause  of 
action,  and  may  be  nssailed  by  a  general  de- 
murrer. In  liichards  v.  Insurance  Co.,  80 
Cal.  506,  22  Pac.  Rep.  939,  the  last  case  in 
which  this  rule  is  declared,  it  is  said:  "The 
complaint  was  fatally  defective  in  this  re- 
spect. It  contained  no  allegation  of  non- 
payment, nor  is  there  any  allegation  from 
which  such  non-payment  can  be  implied." 
But  there  is  a  plain  distinction  between  an 
entire  failure  to  stale  essential  facts,  and  a 
statement  of  such  facts  imperfectly  or  de- 
fectively. In  tlie  one  case  the  defect  can  be 
reached  by  a  general  demurrer,  while  in  the 
other  it  can  only  be  reached  by  a  special  de- 
murrer. The  rule  upon  this  subject  is  thus 
stated  in  Harnish  v.  Bramer,  71  Cal.  158, 
11  Pac.  Rep.  888:  "If  a  complaint  fails  to 
state  any  fact  or  facts  essential  to  a  recovery, 
the  defect  may  be  reached  by  a  general  de- 
murrer. If,  however,  it  states  all  the  essen- 
tial facts,  but  states  .them  improperly  or  de- 
fectively, the  defect  can  only  be  reached  by  a 
special  demurrer  particularly  designating  the 
specific  point  at  which  it  is  aimed;"  and  see 
Teljama  Co,  v.  Bryan,  68  Cal.  59, 8  Pac.  Rep. 
673.  In  Scroufe  v.  Clay,  supra,  there  was 
not  an  entire  failure  to  state  in  the  complaint 
the  fact  of  non-payment,  but  tlie  averment 
was  simply  uncertain  and  defective;  and  the 
same  is  true  of  this  case.  But  in  the  former 
case  the  demurrer  was  special,  while  here  it 
was  general.  In  our  opinion,  the  complaint 
in  this  case  stated  a  cause  of  action,  and  was 
sufficient  when  tested  only  by  a  general  de- 
murrer. Besides,  the  court  found  that  no 
part  of  the  money  for  which  judgment  was 
entered  had  been  paid;  and  the  Code  provides 


that  "the  court  must,  in  every  stage  of  an 
action,  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  parties,  and 
no  judgment  shall  be  reversed  or  affected  by 
reiison  of  such  error  or  defect."  Code  Civil 
Proc.  §  475. 

2.  It  is  next  claimed  that  the  findings  do 
not  meet  all  the  issues  raised  by  the  answer, 
and  for  that  reason  that  the  judgment  should 
be  reversed.  But,  in  answer  to  this  objec- 
tion, we  think  it  enough  to  say  that,  wliile 
the  findings  may  be  open  to  some  criticism, 
still  they  were,  in  our  opinion,  intended  to, 
and  in  effect  do,  cover  all  the  issues  tendered, 
and  should  be  held  sufficient. 

Xo  other  points  are  discussed  by  counsel, 
and  we  therefore  advise  that  the  judgment 
be  affirmed. 

We  concur:    Vanclief,  C.  ;  Gibsox,  0. 

Per  Curiam.  For  the  reasons  given  in  the 
foregoing  opinion  the  judgment  is  affirmed. 


(84  Cal.  193) 

MENDENHALL  0.  PARIS  et  dl.       (No.  12,767.) 

(Supreme  Court  of  Cailfomia.    May  81,  1890.) 

Boundaries — Survey— Monuments  and  Coubses. 
Id  an  action  to  quiet  title  to  a  strip  of  land 
4.62  chains  wide  at  tiie  eastern  end,  and  running 
to  a  point  at  the  west  end  at  the  distance  of  S^ 
miles,  it  appeared  that  it  lay  immediately  south  of 
a  certain  survey,  P. ;  and  the  question  was  wheth- 
er the  strip  was  included  in  a  subsequent  survey, 
J.,  soath  of  P.,  or  lay  between  the  two.  This  de- 
pended upon  the  location  of  the  north-east  corner 
of  J.  The  description  in  the  survey  of  J.,  com- 
mencing at  a  point  in  the  eastern  line,  was  thence 
due  north  4.58.S0  chains  to  a  certain  post,  V,  "sta- 
tion at  Intersection  of  line"  with  the  survey  of  P.'; 
"thence  along  said  line"  N.,  61  deg.  45  miu.  W.,  a 
certain  distance  to  the  "old  corner"  of  P.  The 
course  of  the  southern  boundary  of  P.  was  N.,  51 
dc^.  45  min.  W.  The  post,  V,  was  destroyed,  but 
a  hue  drawn  due  north  from  the  starting  point  in 
the  east  line  of  J.,  458.50  chains,  would  not  reach 
the  southern  boundary  of  P.  by  4.63  chains.  The 
post,  V,  was  also  described  in  the  survey  of  J.  as 
:i.25  chains  north  of  a  certain  creek,  while  the 
southern  line  of  P.  was  at  this  point  nearly  7  chains 
north  of  the  creek.  Held,  that  the  evident  pur- 
pose was  to  make  the  two  grants  join,  and  that 
these  facts  make  out  a  prlnui  facte  case,  at  least, 
that  the  strip  was  included  in  the  survey,  J. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda  coun- 
ty; W.  E.  Greene,  Judge. 

Jas.  C.  Martin  and  li.  A.  Redman,  for 
appellant.    J.  W.  Harding,  for  respondents. 

Belcher,  C.  C.  This  is  an  appeal  from  a 
judgment  of  nonsuit  in  an  action  to  quiet 
title  to  51.20  acres  of  laud  in  Alameda  coun- 
ty. The  laud  in  controversy  is  described  as 
a  strip  three  and  une-iialf  miles  long,  4.61* 
chains  wide  at  one  end,  and  running  to  a 
point  at  the  other  end.  The  plaintiff  sdleged 
in  his  complaint  that  the  strip  was  a  pitrt  of 
a  Mexican  grant  called  the  "Rancho  El  Yalle 
de  San  Jost?,"  which  was  patented  by  the 
United  States  to  Antonio  Sunol  and  others 
ou  the  15th  of  March,  1865.    The  defendants 
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denied  that  the  strip  constituted  anj  part  of 
the  r^ncho  named,  or  that  plaintift  had  any 
title  thereto.  It  is  admitted  that  plaintiff 
proved  at  the  trial,  by  mesne  coiiveyancfs 
from  the  patentees,  that  he  had  sufficient  in- 
terest in  the  strip  to  entitle  him  to  have 
judgment  entered  in  his  favor,  provided  it 
was  shown  to  be  included  witliin  the  pat- 
ented lines  of  the  grant;  and  whellier  it  was 
so  shown  or  not — that  is  to  say,  sufficiently 
to  make  a  prima  facie  case — is  the  only  ques- 
tion  discussed  by  counsel,  and  presented  for 
decision. 

The  strip  lies  along  the  south-westerly  side 
of  a  Mexican  grant  called  "Rancho  Las  Poci- 
tas,"  the  preliminary  survey  of  which  was 
maJe  in  1864  by  erne  Lewis.  Tlie  survey  of 
tlie  patented  land  which  is  involved  in  this 
case  was  made  some  10  years  later  by  one  La 
Croze.  At  the  time  of  the  trial,  Lewis  and 
La  Croze  were  both  dead.  The  dispute  is  as 
to  whether  or  not  the  north-easterly  line  sur- 
veyed by  La  Croze  is  the  same  as  the  south- 
westerly line  surveyed  by  Lewis,  and  the 
question  depends  upon  the  true  location  of 
what  is  called  station  25.  To  determine  tliis 
question,  it  is  only  necessary  to  look  at  two 
lines  described  in  the  patent, — the  easterly 
and  north-easterly.  The  Qrst  begins  at  sta- 
tion 24,  and  runs  due  north  458  chains  and 
75  links  "to  a  post  marked  '  V  8  J  25,'  sta- 
tion at  intersection  of  line  with  the  prelim- 
inary survey  of  the  rancho  Las  I'ocitits." 
It  is  described  as  crossing  the  Arroyo  Mocho 
at  456  chains  and  50  links,  or  2  chains  and 

25  links  south  of  the  station.  The  second 
line  begins  at  station  25,  and  runs  "thence 
along  said  line"  N.,  51  deg.  45  min.  W.,  279 
chains  "to  an  oak  tree  3  feet  in  diameter, 
marked  'V  S  J  26,'  station,  and  old  corner 
of  the  rancho  Las  Pocitas. "    Stations  24  and 

26  are  still  found,  clearly  marked  on  the 
ground,  and  there  is  no  controversy  as  to 
their  true  location.  The  Lewis  line  was  re- 
traced in  1874  by  one  Carlton,  a  United 
States  deputy  surveyor,  under  an  appoint- 
ment by  the  surveyor  general,  "to  examine 
and  verify  the  line  and  establish  the  bound- 
ary of  the  £1  Valle  de  San  .Jos6  rancho,  run- 
ning from  station  24  to  station  25;"  and  it 
is  admitted  that  the  line  was  correctly  re- 
traced and  located.  It  was  found  to  ran 
from  station  26  south,  51  deg.  and  49  min. 
east,  thus  varying  4  minutes  from  the  corre- 
sponding line  described  in  the  patent;  and  it 
met  the  line  running  north  from  station  24 
about  7  chains  north  of  the  Arroyo  Mocho. 
There  was  nothing  on  the  ground  to  indi- 
cate, and  no  evidence  was  offered  to  show, 
where  station  25  was  actually  located  by  La 
Croze.  It  was  relocated  by  Carlton  at  the 
point  where  the  two  lines  last  mentioned 
met.  The  Lewis  line  was  again  retraced  by 
one  Nusbaumer,  the  county  surveyor  of  Ala- 
meda county,  iu  1882.  He  testified:  "The 
course  of  the  line  of  the  preliminary  survey 
of  the  Las  Pocitas,  as  called  for  in  the  pat- 


ent, is  51  deg.  45  rain.,  while  the  course  of 
this  line,  as  called  for  by  the  survey  made  by 
Lewis,  is  51  deg.  and  50  min.,  which  is  5 
min.  more."  And  again.  "If  you  run  due 
north  from  station  24  till  you  get  2  chains 
and  25  links  north  of  the  Arroyo  Mucho,  and 
then  run  to  station  26,  the  course  would  be 
51  deg.  4  min.  east,  which  would  make  a 
difTerence  of  about  three-quarters  of  a  de- 
gree from  the  call  of  the  course  iu  the  pat- 
ent." He  further  testified:  "If  I  run  from 
station  24,  the  distance  called  for  by  the  pat- 
ent will  place  that  corner  [251  2  chains  and 
30  links  beyond  the  creek.  The  patent  fixes 
that  corner  2  chains  and  25  links  north  of 
the  creek,  according  to  distance;  *  •  * 
but  tlie  line  of  the  preliminary  survey  uf  the 
rancho  Las  Pocitas  is  at  this  point,  as  I  meas- 
ured it,  7  chains  north  of  the  Arroyo  Mocho." 

In  view  of  the  above,  and  some  other 
slight  discrepancies,  it  is  argued  for  respond- 
ents that  the  Arroyo  Mocho  was  a  controlling 
monument,  and  that  station  25,  as  fixed  by 
La  Croze,  could  not  have  been  placed  at  a 
greater  distiince  therefrom  than  2  chains  and 
30  links,  and  that  the  preliminary  survey  of 
the  L.1S  Pocitas  was  an  arti&ciai  or  imagi- 
nary line  only,  and  should  be  disregarded. 
It  is  undoubtedly  true  that  courses  and  dis- 
tances are  controlled  .by  monuments.  But, 
while  the  arroyo  was  a  fixed  and  visible  mon- 
ument, still  it  was  at  an  intermediate  point, 
and  not  at  the  end  of  the  line.  It  cannot, 
therefore,  be  said  to  be  entirely  controlling. 

In  our  opinion,  the  Lewis  line,  its  true  lo- 
cation being  settled  and  undisputed,  was  a 
natural  boundary  or  monument;  and  the  fact 
.hat  it  met  the  line  from  station  24  at  a  point 
seven  chains  north  of  arroyo  was  not  suffi- 
cient to  cause  it  to  be  disregarded.  Besides, 
in  making  the  survey  for  the  patent,  the  evi- 
dent purpose  was  to  make  the  two  grants 
adjoin,  and  not  to  leave  a  narrow  gore  three 
and  a  half  miles  long  between  them.  This 
Is  clearly  shown  by  the  calls  "to  station  at 
intersection  of  line  with  the  preliminary  sur- 
vey with  the  rancho  Laa  Pocitas;  thence 
along  said  line,"  etc.  The  discrepancies  in 
tlie  courses  may  be  accounted  for  by  the  fact 
that  the  different  surveys  were  made  at  dif- 
ferent times,  and  by  different  instruments. 
We  tliink  the  evidence  tended  to  show  that 
the  strip  in  controversy  was  within  the  pat- 
ented lines  of  the  grant,  and  that  it  was 
sufficient  to  make  at  least  a  prima  far.ie  case 
for  the  plaintiff.  This  l)eing  so,  the  case 
should  have  been  fully  tried,  and  not  termi- 
nated by  a  nonsuit.  We  therefore  advise 
that  the  judgment  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    \  anclief,  C.  ;  Gibson,  C. 

Per  Curiau.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 
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Graham  v.  Hakmoit  et  ah    (No.  12,698.) 

{Supreme  Court  of  California.    May  81, 1890.) 

Account— EviDBNOB— Bill  of  Paktioui.arb. 

1.  Code  Civil  Proc  Cal.  J  454,  providing  that  a 
pai-ty  need  net  set  forth  in  a  pleading  the  items  of 
an  account  sued  on,  hut  he  must  deliver  to  the  ad- 
verse party,  within  fivedays  after  a  demand  there- 
of in  writing,  a  copy  of  the  account,  or  be  precluded 
from  giving  evidence  thereof,  does  not  prevent  a 
party  who  has  furnished  a  copy  of  the  account 
from  explaining  it,  and  showing  that  some  of  the 
items  in  the  account,  from  which  the  copy  fur- 
nished was  taken,  were  carried  into  it  by  mistake. 

2.  Where  the  evidence  is  conflicting,  and  is  not 
wholly  documentary,  the  findings  of  fact  of  the 
trial  court  will  not  be  disturbed. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  coart,  Humboldt  coun- 
ty; J.  J.  De  Haven,  Judge. 

MoQuaid  <&  Wheeler,  for  appellants.  /.  H. 
e.  Weaver,  for  respondent. 

Gibson,  G.  Judgment  passed  for  the  re- 
spondent in  this  action  for  $219.77,  without 
costs,  which  sum  consists  of  812.10  for  serv- 
ices rendered  by  liim  to  defendants  between 
the  17th  and  28th  days  of  December,  1886, 
and  the  remainder  for  a  balance  due  upon  an 
account  between  them.  The  main  question 
presented  for  consideration  here  is  whether 
the  findings  of  fact  are  supported  by  the  evi- 
dence. 

The  defendants,  who  were  engaged  in  the 
business  of  conducting  a  theater  and  skating 
rink  in  Eureka  during  Koveinber  and  De- 
cember, 1886,  employed  the  plaintiff  as  their 
manager,  whose  duty  it  was  to  sell  tickets  of 
admission  to  the  entertainments  and  per- 
formances given  by  the  defendants,  and  to 
pay  all  the  expenses  thereof.  Before  the 
trial,  defendants,  under  section  454  of  the 
Code  of  Civil  Procednre,'  demanded  of  and 
obtained  from  plaintiff  a  copy  of  the  account 
sued  upon,  which  showed  that  be  had  received 
.$1,250.78,  and  paid  out  *1, 797.68,  being 
9546.35  more  than  he  received.  Among  the 
items  charged  to  the  defendants  is  one  for 
$32,  for  eiglit  days'  services,  at  04  per  day, 
rendered  by  plaintiff  to  defendants.  These 
services  were  declared  upon  as  a  separate 
cause  of  action  in  the  complaint,  to  which  de- 
fendants replied  in  their  answer  by  denying 
that  such  services  were  worth  any  greater 
sum  than  SI. 50  per  day,  and  averred  that 
plaintiff  agreed  with  them  that,  in  considera- 
tion of  the  exclusive  privilege  of  maintaining 
a  stand  in  their  theater  for  the  sale  of  cigars, 
etc.,  he  wo'.ild  render  the  services  for  which 
he  seeks  compensation  in  money.  On  the 
trial,  plaintiff  testified  that  he  made  no  such 
agreement  with  the  defendants;  that  he  did 
not  have  a  stand  in  the  theater  while  he  was 
manager,  but  only  for  a  few  nights,  long 
prior  to  his  engagement  as  manager;  that 
there  was  no  understanding  or  agreement  re- 

•  Code  Civil  Proc.  S  454,  provides  that  "it  is  not 
necessary  for  a  party  to  set  fortlr  in  a  pleading  the 
items  of  an  account  therein  alleged;  but  he  must 
deliver  to  the  adverse  party,  within  five  days  after 
ademand  thereof  in  writiag,  a  copy  of  the  account, 
or  be  precluded  from  giving  evidence  thereof. " 
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specting  the  amonnt  he  should  receive  for  bis 
services  as  manager,  but  that  from  four  dol- 
lars to  five  dollars  per  day  therefor  would  be 
reasonable.  That  portion  of  plaintiff's  testi- 
mony in  which  he  denies  the  agreement  re- 
specting the  privilege  of  selling  cigars,  etc.. 
in  the  tlieater  was  contradicted  by  defendant 
Harmon  and  one  of  his  actresses,  who  testi- 
fied that  the  only  compensation  be  wiis  to  re- 
ceive for  his  services  was  the  privilege  re- 
ferred to.  On  this  point  the  court  found 
against  the  defendants,  and  in  favor  of  plain- 
tiff, to  the  extent  of  $1.50  per  day  for  eight 
days,  as  stated  In  the  answer.  The  finding 
of  the  court,  based  on  conflicting  testimony, 
that  the  agreement  contended  for  by  defend- 
ants did  not  exist,  must  be  regarded  as  con- 
clusive here;  and.  as  the  value  of  the  services 
testified  to  by  plaiutiff  was  uncontradicted, 
the  court  might  well,  and  perhaps  should, 
have  found  in  his  favor  to  the  extent  of  four 
dollars  per  day  for  eight  days'  services.  There 
is.  therefore,  not  only  evidence  enough  to 
support  this  finding,  but  one  much  mote  fa- 
vorable to  the  plaintiff. 

Upon  the  other  cause  of  action,  involving 
the  account,  the  court  found  that  between 
October  1,  1886,  and  the  commencement  of 
the  suit,  plaintiff  paid  defendants  $207.77  in 
excess  of  what  be  Had  received  upon  their 
account.  It  was  developed  by  the  testimony 
of  the  plaintiff  in  explanation  of  the  account 
involved,  which  he  kept  himself,  that  he  hac 
but  little  knowledge  of  such  matters  and  at- 
tempted to  keep  several  accounts  in  one. 
"This  account."  says  the  learned  judge  who 
tried  the  case,  "is  made  up  in  such  a  manner 
that  it  is  very  difficult  to  understand  it.  and 
it  would  seem  that  the  plaintiff  has  blended 
therein  his  own  personal  account  as  treasur- 
er with  the  accounts  of  the  defendants  with 
different  members  of  the  theatrical  company, 
which  plaintiff  kept  as  a  sort  of  manager  and 
treasurer  of  the  company;  and  in  this  way 
he  charges  himself  with  money  and  board  ac- 
counts never  received  by  him,  nor  properly 
charged  to  him,  and  to  offset  which  he  claims 
credit  for  board  bills  never  paid  by  him,  and 
money  never  paid  out  by  him  in  person. 
Thus  he  claims  credit  for  money  which  the 
account  on  its  face,  in  some  instances,  shows 
was  paid  by  defendants,  and  for  other  sums, 
paid  to  different  persons,  which  he  testifies 
were  in  fact  paid  by  one  or  other  of  the  de- 
fendants: his  explanation  being  that,  while 
such  payments,  for  which  he  credits  himself, 
were  made  by  Harmon  or  McKay,  he  charged 
himself,  as  manager  or  treasurer,  with  hav- 
ing received  this  same  money  from  them, 
and  which,  if  true,  would  make  the  errone- 
ous credit  just  offset  the  erroneous  charge. 
That  the  bill  of  particulars  was  made  up  in 
this  manner  was  not  seriously  disputed  in  the 
evidence."  The  defendants,  one  of  whom 
was  sworn  and  examined  as  a  witness,  made 
no  attempt  to  disprove  the  explanation  given 
by  plaintiff  as  to  the  manner  in  which  he 
had  confused  the  several  accounts;  but  tbey 
endeavored  to  show  by  two  members  of  their 
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troupe,  wlio  were  interested  in  knowing  what 
the  receipts  of  tl)e  several  entertaininents 
were,  that  he,  (plaintiiT)  had  reported  to  them 
larger  receipts  than  his  account  showed  he 
had  charged  liimself  with,  and  tliat  he  had 
not  charged  himself  with  the  receipts  of  the 
performances  given  upon  November  15th, 
December  Ist,  3d,  10th,  and  22d.  Respect- 
ing the  items  on  tlie  credit  side  of  the  ac- 
count, they  testilied  that  many  of  tliem  were 
not  paid  out  by  plaintiff,  but  by  other  per- 
sons, except  certain  of  them  which  he  paid 
out  in  part.  Tlie  court,  it  seems,  cliarged 
the  plaintiff  with  $168.50,  the  aggregate  re- 
ceipts of  the  first  three  of  the  five  perform- 
ances, which  the  last-mentioned  witnesses 
said  were  not  on  the  debit  side  of  plain- 
tiil's  account;  and,  after  this  was  deduct- 
ed from  the  amount,  it  still  appeared  he  had 
paid  out  $207.77  in  excess  of  whiit  he  liad 
received,  as  found  by  the  court.  This  find- 
ing, too,  like  the  one  first  considered,  it  is 
clear,  rests  upon  evidence  sufficient  to  sus- 
tain it,  and,  as  the  evidence  is  conflicting  as 
to  most  of  the  items  of  the  account,  the  find- 
ing cannot  l)e disturbed;  for.  where  a  review 
of  the  evidence,  when  it  is  not  wholly  docu- 
mentary, shows  it  to  be  conflicting,  we  can- 
not, under  the  settled  doctrine  of  this  court, 
proceed  further. 

It  was  not  error  to  permit  the  plaintiff  to 
explain  the  items  in  the  bill  of  particulars,  or 
the  copy  of  the  account  he  furnished  to  de- 
fendants prior  to  the  trial,  pursuant  to  sec- 
tion 454,  supra.  The  book  or  books  from 
which  it  was  taken  were  brought  into  court, 
and  it  is  not  disputed  that  the  copy  furnished 
was  a  correct  one.  That  is  all  the  phiintlff 
was  required  to  do.  The  truth  of  the  items 
of  the  account  was  the  very  point  in  issue, 
and  his  testimony  in  explanation  of  the  items 
which  he  carried  into  his  account  by  mistake 
was  properly  received  as  tending  to  show  the 
true  state  of  the  account.  The  penalty  of  be- 
ing precluded  from  giving  evidence  of  the 
account  provided  for  in  said  section  only  ap- 
plies where  the  party  of  whom  a  copy  of  the 
account  in  controversy  is  demanded,  in  writ- 
ing, refuses  to  furnish  the  same.  We  there- 
fore advise  that  the  judgment  and  order  ap- 
pealed from  be  affirmed. 

We  concur:  Belcher,  C.  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in 
foregoing  opinion  the  judgment  and  order 
appealed  from  are  affirmed. 


(84  Cat.  104) 

HiMMELMAN  V.  Henrt  et  oZ.  (No.  11,659.) 
(Supreme  Court  of  CnHfomUi.    May  7, 1890.) 
TaiAi/— Failvkb  to  Find. 
A  judgment  will  not  be  reversed  for  tbe 
want  of  a  finding  on  an  issue  with  respect  to  which 
there  was  no  evidence,  where  the  effect  of  such 
a  finding  would  simply  be  to  invalidate  the  judg- 
ment. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John 
Hunt,  Judge. 


For  former  hearing,  see  21  Pac.  Rep.  731. 

J.  H.  Qote  and  Langharue  &  Miller,  for 
appellants.  J.  B.  Reinstein  and  J,  M.  Sea- 
well,  for  respondents. 

Beatty,  C.  J.  The  judgment  appealed 
from  in  this  case  was  affirmed  by  department 
2  upon  the  grounds  stated  in  the  following 
opinion:  "This  is  an  action  of  ejectment. 
The  answers,  in  addition  to  general  denials, 
set  up  certain  alleged  special  defenses.  Tbe 
court,  trying  the  case  without  a  jury,  found 
that  the  plaintiff  was  the  owner,  and  seised 
in  fee,  and  entitled  to  the  possession,  of  the 
premises  in  suit,  and  that  defendants  ousted 
plaintiff  therefrom,  and  wrongfully  and  un- 
lawfully  withheld  possession  thereof;  but 
there  is  no  finding  as  to  the  alleged  special 
defenses.  Judgment  went  for  plaintiff,  and 
defendants  appeal  from  the  judgment  upon 
the  judgment  roll  alone.  Appellants'  main 
contention  is  that  the  judgment  should  be  re- 
versed because  there  is  no  finding  on  all  the 
issues  raised,  or  alleged  to  have  been  raised, 
by  the  pleadings.  But  a  judgment  will  not 
be  reversed  fur  want  of  a  finding  on  an  issue 
with  respect  to  which  there  is  no  evidence. 
In  Wise  v.  Burton,  73  Cal.  175, 14  Pac.  Rep. 
683,  this  court  say:  *  This  court  will  not  re- 
verse for  want  of  a  finding  on  an  issue  where 
there  is  no  evidence  in  relation  to  such  issue.' 
In  the  case  at  bar,  which  is  brought  here  up- 
on the  judgment  roll  alone,  we  will  not  pre- 
sume, against  the  correctness  of  the  judg- 
ment, that  there  was  evidence  upon  a  point 
with  respect  to  which  tliere  is  no  finding. 
This  view  of  tlie  case  makes  it  unnecessary 
to  consider  the  question  whether  or  not  tbe 
alleged  special  issues  were  material.  We 
think  the  findings  support  the  judgment. 
Judgment  affirmed."  21  Pac.  Jiep.  731. 
Afterwards  a  rehearing  in  bank  was  ordered, 
because  there  appeared  to  be  some  conflict  t>e- 
tween  the  decision  of  Wise  v.  Burton,  cited 
in  the  opinion  of  the  department,  and  tlie 
later  case  of  Leviston  v.  Ryan,  75  Cal.  293, 
17  Pac.  Rep.  239,  and  some  earlier  cases  cited 
in  tlie  petition  for  rehearing. 

A  careful  re-examination  of  all  the  decisions 
on  this  point  has  convinced  us  that  there  is 
no  real  conflict  between  the  decision  in  Wise 
V.  Burton  and  any  of  the  earlier  or  later  de- 
cisions. The  proposition  stated  in  Wise  v. 
Burton  is  that  this  court  will  not  reverse  for 
want  of  a  finding  on  an  issue  where  there  is 
no  evidence  in  relation  to  such  issue.  This 
was  a  sufficiently  accurate  statement  of  the 
rule  for  the  purpose  of  that  case,  in  which  the 
facts  found  fully  supported  the  judgment, 
and  the  only  issue  undetermined  arose  upon 
an  affirmative  allegation  of  the  answer.  In 
tlie  case  of  Leviston  v.  Ryan  the  plaintiff  in 
ejectment  relied- ut>on  a  patent  for  the  de- 
manded premises,  and  the  defense  was  that 
the  patent  wits  void.  The  facts  found  showed 
a  valid  patent,  knd  there  was  no  finding  as  to 
the  fact  alleged  against  its  validity.  But  tbe 
court  nevertheless  held  the  patent  invalid, 
and  gave  judgment  for  the  defendant.    The 
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judgirient,  being  inconsistent  with,  and  not 
supported  by,  the  Bndings,  wiis  clearly  erro- 
neous, and  WHS  necessarily  reversed.  The 
author  of  the  opinion,  in  response  to  a  sug- 
gestion that  it  was  itnpossible  to  make  a 
finding  on  the  point  referred  to,  went  on  to 
remark  that  there  is  no  question  of  fact  mate- 
rial to  the  decision  of  a  cause  which  cannot 
be  settled  by  proof,  or,  in  the  absence  of  evi- 
dence, by  presumption.  This  is  perfectly 
true,  but  it  is  not  in  the  slightest  degree  in- 
consistent with  the  point  decided  in  Wise  v. 
Burton.  Undoubtedly  the  finding  omitted 
in  that  case  could  have  been  made  upon  proof 
or  presumption,  and  the  want  of  it  was  not 
excuseil  upon  the  ground  that  there  was  no 
evidence  upon  which  the  court  could  base  a 
finding.  The  judgment  was  aflSrmed  because 
every  fact  necessary  to  uphold  it  was  found; 
and  the  complaint  of  the  defendant  and  ap- 
pellant that  the  court  bad  failed  to  find  upon 
the  affirmative  allegation  in  his  answer  set- 
ting up  a  fact  inconsistent  with  the  judgment 
was  met  by  the  proposition  above  stated, — 
that  this  court  will  not  reverse  for  want  of  a 
finding  upon  an  issue  when  there  is  no  evi- 
dence in  relation  to  that  issue, — meaning,  of 
course,  an  issue  upon  a  point  not  necessary 
to  sustain  the  judgment,  but  only  sufficient, 
if  proved,  to  invalidate  the  judgment.  It 
will  be  found,  we  think,  upon  examination, 
that  no  decision  in  this  court  is  inconsistent 
with  this  proposition. 

The  findings  must  be  sufHcient  to  support 
the  judgment,  and  must  contain  nothing  in- 
consistent with  it;  but  a  failure  to  find  upon 
some  issue,  a  finding  upon  which  would 
merely  have  the  effect  of  invalidating  a  judg- 
ment fully  supported  by  he  findings  made, 
will  not  be  held  ground  for  reversal  unless  it 
is  shown  by  statement  or  bill  ot  exceptions 
that  evidence  was  submitted  in  relation  to 
such  issue.    Judgment  iifUrmed. 

We  concur:  Thornton,  J.;  Fox,  J.; 
Paterson,  J.;  McFarland,  J. 


(84  Cal.  m.) 

Walsh  e.  Walsh.  (No.  12,757.) 
{Supreme  Court  of  CaHfomia.  May  8,  1890.) 
HogBAyj)  AND  Wife — Wipe's  Separate  Estate. 
Where,  at  the  time  of  the  marriage,  the 
wife  contributed  to  the  business  from  her  separate 
property  all  the  stock  and  capital  except  a  few 
goods  put  in  by  the  husband,  and  the  stock  on  hand 
at  his  death  is  less  than  the  amount  of  her  original 
investment,  it  Is  her  separate  property. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Trancisco;  T. 
H.  Ukardkn,  Judge. 

Qeo.  D.  Collins,  for  appellant.  Mr.  Sulli- 
van, for  respondent. 

McFarland,  J.  The  only  question  in 
this  case  is  whether  certain  personal  property 
was  the  separate  property  of  the  respondent, 
or  community  property  of  her  deceased  hus- 
band, James  Walsh,  and  herself.  Tlie  court 
found  that  it  was  respondent's  separate  prop- 


erty, and  appellant  appeals  from  the  judg- 
ment upon  the  judgment  roll. 

Ilespondent  and  James  Walsh,  deceased, 
intermarried  i n  January,  1882.  James  Walsb 
had  been  carrying  on  a  grocery  business; 
but,  at  the  time  of  the  marriage,  James  was 
impecunious,  and  there  was  only  $20  worth 
of  goods  in  the  store.  Respondent  had,  also, 
been  conducting  a  stora  at  another  place; 
and  she  abandoned  her  own  store,  and  put 
her  stock  of  goods,  amounting  in  value  to 
$500,  in  the  store  in  which  James  had  been 
doing  business.  She  also  put  $400  in  money 
into  the  business.  Upon  this  capital  the  two 
did  business  for  three  or  four  years,  when 
James  died.  At  the  time  of  his  death  the 
stock  of  goods  on  hand,  together  with  a  little 
money  and  effects,  the  proceeds  of  the  busi- 
ness, amounted  to  less  than  $900,  the  amount 
originally  invested  in  the  1>usiness  by  re- 
spondent. James  never  put  any  money  or 
goods  into  the  business  except  the  $20  worth 
of  goods  above-mentioned.  As  the  capital 
upon  which  the  business  was  conducted  was 
the  separate  property  of  respondent,  we  think 
that,  although,  of  course,  the  particular 
goods  were  from  time  to  time  changed  in  the 
course  of  the  business,  still  there  is,  under 
the  circumstances,  a  sufficient  tracing  of  the 
original  capital  to  keep  it  impressed  with  the 
character  of  separate  property.  Lewis  v. 
Johns,  24  Cal.  9i.    Judgment  affirmed. 

We  concur:  Thornton,  J. ;  Sharpstein,  J. 


(84  Cal.  279) 

McMenomt  o.  Talbot  et  al.    (;no.  12,755.) 

(Suvreme  Court  of  CaUfomia.    June  3, 1890.) 

Statute  oj  Frauds — Pleadino— Wbiqht  op  Evi- 
dence. 

1.  In  an  action  for  the  price  of  goods  sold  and 
delivered,  it  is  not  necessary  that  the  complaint 
should  show  that  the  contract  was  not  within  the 
statute  of  frauds. 

'i.  In  an  action  for  the  price  of  beef  sold  and 
delivered,  four  persons  to  whom  defendants  bad 
resold  the  beef  testifled  that  part  of  it  was  bad, 
and  that  defendants  had  bad  to  make  good  the  loss 
to.them.  Plaintiff  and  ono  of  his  employes  tesU- 
fled  that  the  beef  was  flrat-class,  and  in  good  con- 
dition, when  sold,  and  was  cured  and  packed  under 
their  supervision.  Held,  that  a  verdict  for  plain- 
tiff would  not  be  disturbed. 

Commissioners'  decision.  I>epartment  1. 
Appeal  from  superior  court,  city  and  county 
of  Kan  Francisco;  T.  H.  Ueardkn,  J udge. 

Henry  McCrea,  for  appellants.  John  H. 
Dickinson,  for  respondent. 

Hatne.  C.  This  was  an  action  for$528.95 
for  goods  sold  and  delivered.  The  defense 
was  a  breach  of  warranty  of  quality.  The 
plaintiff  had  a  verdict  and  judgment  for  the 
amount  claimed,  and  the  defendants  appeal. 

1.  It  is  objected  that  the  complaint  does 
not  allege  that  the  contract  was  in  writing, 
and  that  the  contract  was  required  to  be  In 
writing  because  the  price  was  more  than 
$200.  Even  if  the  contract  was  required  to 
be  in  writing,  it  was  not  necessary  for  the 
complaint  to    allege   that  it  was  written. 
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Wakefield  v.  Greenhood,  29  Gal.  599.  But 
the  contract  was  not  required  to  be  in  writ- 
ing, for  tlie  buyer  accepted  and  received  tlie 
goods;  and,  it'  it  were  utlierwise.  there  is  no 
specitication  of  tlie  insufficiency  of  tlie  evi- 
dence in  tliis  regard. 

2.  It  is  claimed  that  the  verdict  is  not  sup- 
ported by  the  evidence.  Tlie  defendants  ad- 
mitted at  tlie  trial  that  the  goods  were  sold 
and  delivered  as  alleged,  and  that  they  had 
not  been  paid  fur;  and  the  plaintiff  agreed 
that,  if  they  were  of  bad  quality,  be  was  not 
to  recover  for  them.  Thus  the  sole  question 
submitted  to  the  jury  was  as  to  the  quality 
of  the  goods.  In  relation  to  this  question  the 
defendants  introduced  thedepositiunsof  four 
witnesses,  to  whom  defendants  had  resold 
the  beef,  that  part  of  it  was  bad  and  unfit  for 
use,  and  proved  by  three  witnesses  that  de- 
fendants had  had  to  malie  good  tlie  loss.  In 
opposition  to  this,  the  plaintiff  testified  as  fol- 
lows: "All  the  beef  included  in  the  bill  of 
items.  Exhibit  A,  was  A  No.  1,  and  in  good 
condition  at  the  time  when  I  sold  It  to  defend- 
ants; it  was  cured  and  packed,  under  my 
supervision,  by  my  assistant,  George  B.  Fran- 
cisco, and  myself."  And  it  was  admitted 
"that  said  G«orge  A.  (?)  Francisco,  if  pres- 
ent in  court,  would  testify  the  same  as  plain- 
tiff regarding  the  condition,  quality,  and 
packing  of  said  beef."  The  jury  evidently 
believed  the  plaintiff,  and  we  think  the  case 
fairly  within  the  rule  as  to  conflict  of  evi- 
dence We  therefore  advise  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

We  concur:  Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
che  foregoing  opinion  the  judgment  and  oixler 
appealed  from  are  affirmed. 


(84  Cal.  424)  

Sharon  v.  Sharon.    (No.  12,775.) 
{Supreme  Court  of  Calif  omia.    Juno  10,  1890.) 

Injunction— Contempt — Jdrisdiotion. 
Upon  the  hearing  of  a  motion  for  alimofly. 
It  appeared  that  the  decree  of  divorce  was  based 
upon  a  contract  of  marriage  signed  by  the  parties; 
that  the  divorce  suit  was  atUl  pending,  an  appeal 
having  been  taken  from  the  decree  entered  there- 
in ;  that  before  the  present  proceedings  defendant 
sued  plaintiff  in  the  circuit  court  of  the  United 
States,  and  a  decree  was  entered  In  such  suit  de- 
claring said  marriage  contract  fraudulent  and 
void,  and  an  oi'der  was  entered  perpetually  enjoin- 
ing the  plaintiff  from  alleging  the  validity  of  the 
contract,  and  from  making  any  use  of  the  same  in 
evidence  or  otherwise  to  support  any  claim  under 
it.  Upon  interposing  this  decree  on  the  hearing 
of  the  motion,  the  defendant  asked  the  court  to 
oompel  the  plaintiff  to  obey  said  injunction.  Held, 
that  it  was  error  to  refuse  this  request  and  enter  a 
judgment  for  alimony. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco;  J. 
F.  Sullivan,  Judge. 

Wm.  F.  Herrin,  for  appellant.  D.  8.  Ter- 
ry, for  respondent. 

Fox,  J.  Upon  the  going  down  of  the  re- 
mittitur upon  the  appeal  from  the  original 


judgment  granting  a  divorce  in  this  cause, 
and  from  the  order  granting  alimony  and 
counsel  fees,  (75  Cal.  1,  16  Pac.  Rep.  345.) 
plaintiff  moved  the  court  below  for  judgment 
against  the  present  defendant,  executor  of 
the  original  defendant,  and  who  had,  pend- 
ing the  appeal,  been  substituted  as  sole  de- 
fendant, for  alimony  uuder  the  said  original 
order,  as  the  same  was  modified  by  this  court, 
and  for  the  costs  awarded  by  the  original 
judgment  of  the  court  below,  affirmed  by  this 
court.  Defendant  opposed  this  motion,  and 
introduced  certain  evidence  in  support  of  his 
opposition,  which  need  not  here  be  repeated, 
but  which  presented  the  facts  upon  which  his 
opposition  was  grounded.  The  court  over- 
ruled all  the  objections  made  by  defendant, 
and  ordered  judgment  against  him,  and  in 
favor  of  plaintiff,  for  $6,611,  as  alimony,  and 
$825.25  as  costs,  from  which  judgment  this 
appeal  is  taken. 

1.  The  defendant  made  the  point  in  the 
court  below,  and  insists  upon  it  here,  that 
plaintiff  was  not  entitled  to  such  judgment, 
for  that  she  had  not  presented  or  exhibited 
any- claim  for  alimony  or  costs  to  the  execu- 
tor of  William  Sharon  or  to  the  judge  of  the 
probate  court.  While  it  is  a  general  rule  of 
statute  law  in  this  state  that  claims  against 
the  estates  of  deceased  persons,  upon  money 
demands,  whether  in  suit  or  in  judgment, 
must  be  presented  to  the  executor  or  admin- 
istrator for  approval  or  rejection  before  any 
action  can  be  maintained  thereon,  the  ques- 
tion of  whether  or  not  it  would  apply  to  tliis 
peculiar  case  is  not  free  from  doubt,  and  it 
is  one  entirely  unnecessary  to  be  determined 
on  this  appeal.  There  is  another  point  in 
the  case,  now  coming  up  for  the  flrst  lima 
squarely  on  the  record,  which  determines  the 
rights  of  the  parties,  not  only  upon  this  ap- 
peal, but  which  must  govern  the  courts  of 
this  state  in  all  future  proceedings  which 
may  be  attempted  in  the  action  out  of  which 
the  judgment  or  order  here  appealed  from  has 
come.  To  that  point  we  address  ourselves  aa 
conclusive  of  the  case. 

2.  From  the  record  in  this  case,  and  up- 
on this  appeal,  it  appears  that  the  original 
judgment,  which  was  the  basis  of  tlie  judg- 
ment now  appealed  from,  was  based  upon 
certain  findings,  which  are  given  in  the  tran- 
script; that  among  them  was  one  to  the  ef- 
fect that  on  the  25tli  day  of  August,  1880. 
the  plaintiff  and  defendant,  William  Sharon, 
each  signed  a  certain  declaration  of  mar- 
riage, a  copy  of  which  is  set  out  in  the'Snd- 
ing,  and  that  this  was  the  only  written  dec- 
laration, contract,  or  agreement  of  marriage 
ever  entered  into  between  the  parties;  and, 
as  a  conclusion  of  law,  the  court  held  that 
since  the  25th  of  August,  188U,  the  parties 
have  been  and  are  husband  and  wife.  The 
question  of  marriage  or  no  marriage  was  the 
real  subject  of  contest  in  this  case, — the  one 
bitterly  contested  question.  Without  a  find- 
ing of  marriage,  the  judgment  must  have 
been  for  the  defendant,  and  there  would  have 
been  no  judgment  for  either  costs  or  alimony. 
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A  marriage  being  found,  and  it  being  fur- 
ther found  that  defendant  had  violated  the 
obligations  imposed  upon  liim  bj  the  mar- 
riage relation,  judgment  for  divorce,  ali- 
mony, and  costs  followed.  From  that  judg- 
ment two  appeals  were  taicen  by  the  detend- 
ant, — one  direct,  on  the  judgment  roll  alone; 
the  other  from  an  order  refusing  to  vacate 
the  decision  and  grant  a  new  trial.  A  re- 
versal of  the  court  below  on  either  of  these 
appeals  was  fatal  to  that  judgment.  Until 
both  were  disposed  of  the  case  was  siill  pend- 
ing. When  Sliaron  died,  and  when  this  ap- 
plication for  6nal  judgment  for  alimony  and 
costs  was  made,  only  one  of  those  appeals  had 
been  disposed  of;  so  that  the  case  was  then 
still  pending. 

Under  these  circumstances,  and  on  the  ap- 
plication for  the  judgment  now  appealed 
from,  this  defendant  proved  tliat  nearly  a 
month  before  the  commencement  of  this  ac- 
tion the  original  defendant,  William  Sharon, 
commence<l  an  action  against  this  plaintiff, 
by  the  name  of  Sarah  Althea  Hill,  for  the 
purpose  of  obtaining  a  decree  canceling  tlie 
identical  contract  which,  by  the  court  in  this 
case,  was  found  to  be  the'  only  contract  or 
agreement  of  marriage  ever  made  by  or  sub- 
sisting between  the  parties,  on  the  ground 
that  tlie  same  was  fabricated,  false,  and 
forged,  and  introduced  the  judgment  roll  in 
that  case,  allowing  the  proceedings  liad  there- 
in, culminating  in  a Bnal  judgment,  filed  and 
entered  ,Tannary  15,  1886,  as  of  September 
29,  1885,  adjudging  and  decreeing  "that  said 
instrument  is  false,  counterfeited,  fabricated, 
forged,  and  fraudulent,  and  is  therefore  ut- 
terly null  and  void,"  and  "that  the  same  be 
and  is  hereby  canceled  and  utterly  annuled." 
And  it  was  "further  ordered,  adjudged,  and 
decreed  that  the  respondent  herein,  Sarah 
Althea  Hill,  [the  plaintiff  in  this  cause,]  her 
heirs,  executors,  administrators,  and  all  per- 
sons claiming  any  interest  thereunder  by  or 
through  said  respondent,  and  her  and  their 
agents  and  attorneys,  be,  and  they  and  each 
and  all  of  them  are  hereby,  perpetually  en- 
joined from  alleging  the  genuineness  or  va- 
lidity of  said  instrument,  and  from  maldng 
any  use  of  the  same,  in  evidence  or  other- 
wise, to  support  any  right  or  claim  under  it, 
or  making  any  claim,  or  setting  up  any  right, 
interest,  or  claim  of  any  kind,  under  or  by 
virtue  of  said  instrument  or  declaration  of 
marriage,  either  as  wife  of  complainant,  or 
for  any  interest  in  property  or  right  oC  any 
kind  or  nature  against  said  complainant,  his 
heirs,  executors,  administrators,  or  succes- 
sors in  interest,  and  that  complainant  recov- 
er his  costs  of  suit." 

Tiie  record  shows  that  the  circuit  court  of 
the  United  States  (the  court  in  which  such 
action  was  biought)  acquired  jurisdiction  of 
the  persons  and  subject-matter  before  the 
commencement  of  this  action.  Consequent- 
ly, no  matter  when  its  judgment  was  ren- 
dered, whether  beforeor  after  the  date  of  the 
judgment  of  any  other  tribunal  subsequently 
acquiring  jurisdiction  over  the  same  persons 


and  subject-matter,  the  final  judgment  in 
tliat  case  became  binding  and  conclusive  as 
to  that  subject-matter,  upon  all  persons  and 
upon  all  other  courts  and  tribunals  whatso- 
ever. Taylor  v.  Taintor,  16  Wall.  370;  Shoe- 
maker V.  French,  Chase,  267;  Gaylord  v.  Rail- 
road Co.,  6  Biss.  286;  Union  Mut.  Life  Ins. 
Co.  V.  University  of  Chicago,  10  Biss.  191,  6 
Fed.  Rep.  443;  Mason  v.  I'iggott.  11  III.  88; 
Bellows  Falls  Bank  v.  Rutland  &  B.  R.  Co.,  28 
Vt.  470;  Stearns  v.  Stearns,  16  Mass.  170; 
Insurance  Co.  v.  Howell,  24  N.  J.  £q.  239; 
Brooks  V.  Delaplaine,  1  Md.  Ch.  354;  Withers 
V.  Denraead,  22  Md.  146;  New  Orleans  v, 
Steam-Ship  Co.,  20  Wall.  393.  The  judgment 
of  the  court  below  for  alimony  and  costs  was 
essentially  based  upon  this  identical  contract 
or  instrument,  for  the  court  expressly  finds 
that  it  was  the  only  contract  or  agreement  of 
marriage  between  the  parties.  There  could 
be  no  marriage  without  a  contract  or  agree- 
ment of  the  parties.  Without  marriage  there 
could  be  no  divorce,  and  without  this  judg- 
ment for  divorce  there  would  have  been  no 
judgment  for  alimony  or  costs.  This  judg- 
ment in  the  circuit  court  was  and  is  the  only 
final  judgment  on  the  question  of  the  validity 
of  the  contract  upon  wbicli  this  alleged  mar- 
riage depends.  Upon  the  application  to  have 
the  judgment  for  alimony  and  costs  entered 
up  agai  nst  this  executor,  he  interposed  this 
judgment  of  the  circuit  court,  showing  an 
adjudication,  the  legal  effect  of  which  was  to 
determine  that  under  this  contract  there  had 
been  no  marriage,  and  consequently  that 
there  could  be  no  divorce,  and  forever  en- 
joining the  plaintiff  from  asserting  any  mari- 
tal or  property  riglits  under  it,  and  asked 
that  the  court  compel  her  in  this  action  to 
obey  said  injunction.  It  was  error  in  the 
court  to  deny  this  request.  In  Fngles  v. 
Lubeck,  4  Cal.  32,  this  question  was  fully 
considered  and  passed  upon  by  this  court. 
The  action  was  ejectment,  and  the  defendant 
moved  for  a  stay  of  proceedings  on  the  ground 
that  he  had  commenced  a  suit  in  the  fourth 
district  court,  (a  court  of  co-ordinate  juris- 
diction,) and  obtained  an  injunction  against 
the  plaintiffs,  restraining  them  from  disturb- 
ing his  possession  of  the  land  in  question. 
This  court,  in  discussing  the  question,  says: 
"It  is  said,  however,  that  tiie  injunction 
operates  upon  the  party,  and  not  upon  the 
court,  and  that,  therefore,  the  court  of  the 
seventh  district  was  right  not  to  regard  it, 
and  the  defendant's  remedy  is  by  attachment 
for  contempt  in  the  fourth  district.  We  pre- 
fer to  lay  down  a  different  rule.  The  remedy 
suggested,  for  aught  that  we  can  see,  may  be 
fraught  with  difficulty,  and  involve  the  par- 
ties in  needless  expense.  When  a  party  otH 
tains  an  injunction  to  restrain  the  prosecu- 
tion of  a  suit,  he  acts  upon  the  presumption 
that  the  process  of  the  court  will  be  respected, 
'and  it  may  reasonably  be  supposed  tliat  he 
declines  to  make  the  necessary  preparation 
for  the  trial  of  his  case.  This  ought  cer- 
tainly to  be  considered  a  good  reason  even  for 
granting  a  continuance.    But  we  thiuk  that 
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the  propriety  of  the  observance  of  the  Injunc- 
tion, by  the  court  to  whose  notice  it  is  brought, 
may  be  properly  placed  upon  higher  grounds. 
The  comity  which  one  court  owes  to  another 
of  concurrent  jurisdiction  should  always  pre- 
vent the  one  from  lending  itself  as  an  instru- 
ment in  permitting  a  contempt  of  the  process 
of  the  other.  Tlie  one  should  regard  the 
party  attempting  to  proceed  in  defiance  of 
the  authority  of  the  other  as  laboring  under 
the  same  disability  to  ask  fur  the  action  of  the 
court  as  if  he  was  an  alien  enemy,  or  under 
the  ban  of  a  decree  of  outlawry  at  common 
law.  Such  t)eing  the  opinion  we  entertain 
upon  this  point,  we  cannot  permit  the  judg- 
ment to  stand."  Page  33.  To  claim  alimony 
and  costs  under  a  judgment  based  upon  that 
alleged  marriage  contract  was  to  make  a  claim 
under  and  by  virtue  of  that  writing,  in  vio- 
lation of  the  injunction. 

Several  other  points  are  made  by  the  ap- 
pellant on  the  record,  but  we  do  not  deem  it 
necessary  to  consider  them.  Attention  is 
also  called  to  the  fact  that,  since  the  entry  of 
the  judgment  appealed  from,  the  appeal  from 
the  order  refusing  to  vacate  the  original  de- 
cision, and  denying  the  motion  for  new  trial, 
has  been  reversed  by  this  court.  This  fact 
is  not  presented  by  the  record,  and  it  is 
claimed  by  the  respondent  that  we  cannot 
consider  it  on  this  appeal.  We  do  not  base 
our  decision  upon  this  appeal  on  that  fact,  or 
pass  upon  the  question  of  whether  or  not  it 
can  be  considered  for  that  purpose;  but  this 
court  is  certainly  bound  to  take  judicial  no- 
tice of  its  own  decisions,  and  when,  for  any 
cause,  it  reverses  any  proceeding  had  in  a 
court  below,  it  may  with  propriety  look  into 
its  own  records  for  the  purpose  of  ascertain- 
ing what  instruction,  if  any,  it  is  proper  to 
give  the  court  below.  The  legal  effect  of  the 
reversal  on  said  former  appeal  (79  Cal.  633, 
22  Pac.  Rep.  26,  131)  was  to  vacate  and  set 
aside  the  judgment  for  divorce  upon  which 
this  judgment  for  alimony  and  costs  was 
based,  and  there  is  now  no  judgment  what- 
ever in  favor  of  plaintiff,  upon  which  to  base 
the  motion  upon  which  this  judgment  was 
entered. 

The  judgment  appealed  from,  being  the 
judgment  entered  in  this  cause  June  23, 1888, 
on  the  motion  of  plaintiff  made  May  5,  1888, 
is  reversed,  and  the  court  below  is  directed  lo 
enter  an  order  denying  said  motion. 

We  concur:    Works,  J.;  Patekson,  J. 


(84  Cal.  «3)  

Sharon  v.  Shahon.    (No.  12,776.) 
(Supreme  Court  of  Ciili/omtu.    June  10,  1890.) 

Appeal  from  superior  court,  city  and  county 
of  San  Francisco ;  J.  F.  Sulu van,  Judge. 

Win.  F.  Herrln,  for  appellant.  D.  S.  Terry,  for 
respondent. 

Fox,  J.  Tevis  and  Baldwin  were  the  sureties  on 
the  undertaking  given  on  the  appeal  from  the  judg- 
ment originally  entered  in  this  cause,  (75  Cal.  1,  16 
Pac.  Rep.  345,)  and  when,  on  the  5th  day  of  May, 
ISSti,  the  plaintiff  moved  the  court  below' for  judg- 
ment against  the  present  defendant,  executor  of 


the  will  of  the  original  defendant,  for  alimony  and 
costs,  she  alsomoved  that  the  judgmentbeentered 
up  as  a  judgment  against  the  sureties,  as  well  as 
against  said  defendant,  and  in  entering  the  judg- 
ment it  was  BO  done.  From  the  judgment  so  en- 
tered against  them  the  sureties  appeal.  So  long 
as  the  plaintiff  was  not  entitled  to  recover  against 
the  defendant,  she  could  not  recover  against  the 
sureties.  Paruell  v.  Hancoclc,  4S  Cal.  452.  On  the 
authority  of  that  case,  and  of  Sharon  v.  Sharon, 
ante,  UOO,  (No.  12,77.5,  this  day  decided,)  the  judg- 
ment appealed  from  in  this  case,  being  the  judg- 
ment entered  in  this  cause  against  Lloyd  Tevis  and 
E.  J.  Baldwin,  June  23,  1888,  upon  the  motion  of 
the  plaintiff,  made  May  5,  1888,  is  reversed,  and 
the  court  below  is  directed  to  enter  an  order  de- 
nying plaintiff's  said  motion. 

We  concur:   Works,  J. ;  Fatebson,  J. 


(83  Cal.  5S9) 

BuLWEB  Con.  Min.  Co.  v.  Standatw  Con. 

MiN.  Co.    (No.  13,192.) 

(Supreme  Court  (if  California.    April  30, 1890.) 

QciBTixo  MisiiTo  Title— PvEADiNG — Imxatebiai. 

Issues. 

1.  Rev.  St.  TJ.  8.  S  8322,  provides  that  the  own- 
er  of  a  mining  claim  shall  have  the  exclusive  right 
to  the  possession  of  all  vein's,  throughout  their 
entire  depth,  the  tops  or  apexes  of  which  lie  inside 
of  the  surface  lines  of  his  claim  extended  down- 
ward vertically,  though  such  veins  may  so  far  de- 
part from  a  perpendicular  in  their  downward  course 
as  to  extend  outside  the  vertical  side  lines  of  the 
surface  location.  Held  that.  In  action  between  two 
adjoining  mine-owners  to  quiet  title  to  a  mining 
claim,  where  there  is  no  dispute  as  to  the  surface 
boundaries,  and  each  admits  that  the  other  is  enti- 
tled to  all  veins,  throughout theirentire depth,  hav- 
ing apexes  within  the  vertical  side  lines  of  his 
claim,  an  allegation  in  the  complaint  that  a  vein 
known  as  the  "  Ralston  No.  1"  has  its  apex  within 
the  side  lines  of  plaintiff's  claim,and  an  allegation  in 
the  answer  that  a  vein  known  as  the  "West  Bnll- 
ion"  has  its  apex  within  defendant's  claim,  do  not 
raise  any  material  issues,  in  the  absence  of  an  aver- 
ment that  these  two  veins  are  identical. 

2.  When  no  material  issues  arise  directly  from 
the  pleadings,  the  findings  of  fact  in  the  case 
are  also  immaterial,  though  both  parties  go  to  trial 
without  objection. 

8.  Under  Code  Civil  Proc.  Cal.  5789,  which  pro- 
vides that,  if  defendant  i,n  an  action  to  quiet  title 
disclaims  in  his  answer  any  interest  or  estate  in 
the  property,  plaintiff  cannot  recover  cost&  it  is 
immaterial  whether  or  not  a  defendant  who  m  his 
answer  makes  such  a  disclaimer  has  ever  before 
claimed  an  interest  in  the  property,  as  in  either 
event  plaintiff  would  be  entitled  to  judgment  with- 
out costs. 

4.  The  object  of  an  action  to  quiet  title  is  to 
enable  plaintiff  to  dispel  whatever  may  be  regard- 
ed, not  only  by  defendant,  but  also  by  third  per- 
sons, as  a  cloud  on  bis  title,  depreciating  its  val- 
ue; and  therefore,  though  a  formal  allegation  of 
adverse  claim  may  be  necessary  in  the  complaint, 
under  Code  Civil  Proc.  Cal.  i  78il,  providing  that 
the  action  will  lie  to  determine  "adverse  claims, " 
it  is  immaterial  whether  or  not  defendant  actually 
asserted  such  adverse  claim  before  the  commence- 
ment of  the  action. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Mono  county; 
0.  F.  Hakes,  .Judge. 

Action  to  quiet  title  by  the  Bulwer  Con- 
solidated Mining  Company  agai  nst  the  Stand- 
ard Consolidated  Mining  Company.  There 
was  a  judgment  in  plaintiff's  favor,  and  de- 
fendant appeals.  Rev.  St.  U.  S.  §  2322,  pro- 
vides that  the  locators  of  mining  locations 
"shall  have  the  exclusive  right  of  possession 
and  enjoyment  of  all  the  surface  included 
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within  the  lin«s  of  their  locations,  and  of  all 
veins,  iodes.  and  ledges  throughout  their  en- 
tire depth,  the  top  or  apex  of  which  lies  i  nside 
of  such  surfHce  lines  extended  downward  ver- 
ticallj,  although  such  veins,  loiles,  or  ledges 
may  so  far  depart  from  a  perpendicular  in 
their  course  downward  as  to  extend  outside 
the  vertical  side  lines  of  such  surface  loca- 
tion," Code  Civil  Proc.  Cal.  §  738,  provides: 
"An  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  in- 
terest in  real  property  adverse  to  him  for  the 
purpose  of  determining  such  adverse  claim." 
Section  739  provides:  "If  tlie  defendant  in 
such  action  disclaims  in  his  answer  any  in- 
terest or  estate  in  fhe  property,  •  *  *  the 
plaintiff  cannot  recover  costs." 

P.  Reddy  and  C.  A.  Schuman,  for  appel- 
lant. Lloyd  <t  Wood  and  Richard  S.  Miner, 
for  respondent. 

Vancuef,  0.  Action  to  quiet  title  to  a 
mining  claim  in  Mono  county,  brought  un- 
der section  738  of  the  Code  of  Ci  vil  ProuedHre. 
Each  party  is  a  Califurnia  corporation.  The 
complaint  is  in  the  usual  form  of  complaints 
under  said  section,  and  describes  a  strip  of 
land  1.188  feet  in  length,  containing  two 
acres,  "known  as  the  'Ralston  No.  1  North 
Mine  or  Vein,'  *  •  •  being  mineral  entry 
No.  48  in  the  series  of  the  land-office  at  Bodie 
in  said  state,  designated  by  the  surveyor  gen- 
eral as  'Lot  No.  44,'  "  of  which  the  plaintiff 
alleges  that  it  is  the  owner  and  in  possession, 
"with  exclusive  right  of  possession  and  en- 
joyment of  all  land  included  within  the  ex- 
terior lines  of  said  survey,  and  of  1,188  linear 
feet  of  said  Ralston  No.  1  North  mine  or 
vein,  lode  or  deposit,  for  the  length  herein- 
before described,  throughout  its  entire  depth, 
although  it  may  enter  the  land  adjoining,  and 
also  of  all  other  veins,  lodes,  ledges,  or  de- 
posits throughout  their  entire  depth,  the  tops 
or  apexes  'Of  which  lie  inside  the  exterior 
lines  of  said  survey  at  the  surface  extended 
downward,  vertically,  although  such  veins, 
lodes,  ledges,  or  deposits  in  their  downward 
course  may  so  far  depart  from  a  perpendicu- 
lar as  to  extend  outside  the  vertical  sidelines 
of  said  survey.  That  the  defendant  makes 
and  asserts  a  claim  adverse  to  the  plaintiff 
for  an  estate  and  interest  in  said  real  proper- 
ty, mine,  mining  claim,  and  location.  That 
the  claim  of  the  said  defendant  is  without 
any  right  whatever,  and  that  the  said  defend- 
ant has  not  any  right,  title,  or  interest  what- 
ever in  said  lands  and  premises,  or  any  part 
thereof." 

In  its  answer  the  defendant  "admits  that 
plaintiff  is  the  owner  and  in  possession,  and 
entitled  to  the  possession,  of  that  certain  min- 
ing claim  and  location  described  in  said  com- 
plaint, as  tlie  'Ralston  No.  1  North  Mine  or 
Vein,'  but  denies  thai  plaintiff  is  or  ever 
was  the  owner,  or  that  it  has  or  ever  had  the 
exclusive  right  of  possession  or  enjoyment, 
of  all  or  any  of  the  land  described  in  the 
complaint,  except  the  surface  included  with- 
in the  lines  of  said  location,  and  all  veins, 


lodes,  ledges,  if  any  such  there  be,  through- 
out their  entire  depth,  the  tops  or  apexes  of 
which  lie  inside  of  such  surface  lines  extend- 
ed downward  vertically,"  The  answer  then 
avers tliat  the  defendantowns  and  possesses  a 
piece  of  land,  being  mineral  entry  No,  46  in 
the  land-office  at  Bodie,  and  designated  by 
the  surveyor  general  as  "Lot  No.  46,"  being 
1,500  feet  in  length,  and  containing  15.44 
acres,  "commonly  known  as  'West  Bullion 
Lode,'  "  and  describes  the  exterior  boundaries 
thereof.  Theanswerthen  further  alleges  that 
this  last-mentioned  claim  "adjoins  the  min- 
ing claim  of'the  plaintiff  described  in  the 
complaint,  and  lies  on  the  easterly  side  there- 
of," and  that  defendant  has  theexclusive  right 
of  possession  and  enjoyment  of  all  the  sur- 
face included  within  the  lines  of  this  last- 
described  location,  "and  of  all  veins,  lodes, 
and  ledgps  througliout  their  entire  depth,  the 
tops  or  apexes  of  which  lie  inside  of  such  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lodes,  or  ledges  may  so 
far  depart  from  a  perpendicular  line  in  their 
course  downward  as  to  extend  outside  the 
vertical  side  lines  of  such  surface  location; 
*  •  *  that  within  said  West  Bullion  lode 
mining  claim  there  is  a  vein  commonly 
known  and  designated  as  the  'West  Vein'  of 
the  West  Bullion  lode  location,  which  vein 
lies  near  the  western  boundary  line  of  said 
West  Bullion  lode  mining  claim,  said  bound- 
ary line  being  the  west  side  line  of  said  West 
Bullion  lode  location,  and  the  east  side  line 
of  said  Riilston  No,  1  North  mining  claim; 
that  the  top  or  apex  of  said  west  vein  of  the 
said  West  Bullion  lode  location  lies  inside  the 
surface  lines  of  said  West  Bullion  lode  loca- 
tion extended  downward  vertically.  That 
said  west  vein  of  said  West  Bullion  lode  lo- 
cation, at  some  points  thereon,  so  far  departs 
from  a  perpendicular  in  its  course  down  ward 
as  to  extend  outside  the  vertical  side  lines  of 
defendant's  said  surface  location,  and  to  and 
within  the  vertical  side  lines  of  plaintiff's  said 
surface  location;  that  defendant  claims  the 
right  to  follow,  work,  possess,  and  enjoy  the 
said  west  vein  of  said  West  Bullion  lode  loca- 
tion througliout  its  entire  depth,  and  the  right 
to  follow,  work,  possess,  and  enjoy  all  veins, 
lodes,  and  ledges  throughout  their  entire 
depth,  the  tops  or  apexes  of  which  lie  inside 
the  surface  lines  of  defendant's  said  location 
extended  downward  vertically,  although  such 
veins,  lodes,  or  ledges  may  in  their  courses 
downward  extend  outside  of  the  vertical  side 
lines  of  defendant's  said  mining  claim,  and 
into  the  land  and  mining  location  described 
in  plainliS's  complaint  herein;  that  defend- 
ant does  not  make  or  assert,  and  has  never 
made  or  asserted,  any  claim  adverse  to  plain- 
tiff for  any  estate  or  interest  in  the  mine, 
mining  claim,  or  location  described  in  the 
complaint,  or  any  claim  of  right  to  enter  up- 
on the  surface  of  the  same,  or  any  claim  of 
right  to  enter  upon  any  portion  thereof,  ex- 
cept the  right,  hereinbefore  alleged  and 
claimed,  to  follow,  work,  possess,  and  enjoy 
the  veins,  lodes,  and  ledges  so  belonging  to 
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defendant  as  aforesaid.  And  defendant  de- 
nies that  its  said  claim  is  without  right,  and 
denies  that  the  defendant  has  not  any  right, 
title,  or  interest  in  the  lands  described  in  said 
complaint. " 

At  the  time  of  filing  its  answer  the  defend- 
ant also  tiled  what  it  denominates  a  "cross- 
complaint,"  which  is  s:ibstantially  the  same 
as  its  answer  in  all  respects,  except  the  addi- 
tion thereto  of  tlie  fullowing  two  p:iragra|)lis 
and  the  prayer,  viz.:  "That  plaintiff  makes 
and  asserts  a  claim  adverse  to  defendant  for 
some  estate  or  interest  in  said  West  Bullion 
lode  location,  and  {larticularly  in  said  west 
vein  thereof,  and  claims  and  asserts  that  the 
same,  ur  some  part  thereof,  is  part  of  the  said 
mine  or  mining  claim  of  plaintiff;  that  the 
claim  of  said  plaintiff  is  without  any  right 
whatever,  and  the  said  plaintifF  has  no  ri^ht, 
title,  or  interest  whatever  in  said  West  Bull- 
ion lode  mining  claim,  or  in  said  West  Vein 
lode  of  said  West  Bullion  lode  location,  or 
any  part  thereof."  Then  follows  the  usual 
prayer  in  complaints  to  quiet  title.  In  plain- 
tiff's answer  to  the  cross-complaint,  it  is  ad- 
mitteil  "that  defendant  is  the  owner  and  in 
possession  of  that  certain  mining  claim  and 
location  described  in  said  cruss-cumplaint  as 
the  ■  West  Bullion  Lode,'  but  denies  that  said 
defendant  is  or  ever  was  the  owner,  or  that 
it  has  or  ever  had  the  exclusive  right  of  pos- 
session or  enjoyment,  of  idl  or  any  of  the  land 
included  within  the  exterior  lines  of  the  sur- 
vey described  in  said  cross-complaint,  except 
the  surface  included  within  the  lines  of  said 
location,  and  all  veins,  lodes,  and  ledges,  if 
any  such  there  be,  throughout  tlieir  entire 
depth,  the  tops  or  apexes  of  which  lie  inside 
of  such  surface  lines  extending  downward 
vertically.  Plaintiff  denies  that  within  said 
West  Bullion  lode  mining  chiim  there  is  a 
vein  commonly  known  and  designated  as  the 
•West  Vein'  of  the  West  Bullion  lode  loca- 
tion, or  otherwise  designated,  which  vein,  or 
any  vein,  lies  near  the  western  boundary  line 
of  the  said  West  Bullion  lode  mining  claim. 
Plaintiff  denies  that  the  top  or  apex  of  said 
west  vein  of  the  said  West  Bullion  lode  loca- 
tion lies  inside  of  the  surface  lines  of  said 
West  Bullion  lode  location  extending  down- 
ward vertically. "  The  answer  to  the  cross- 
complaint  then  repeats  the  substance  of  the 
complaint  as  to  plaintiffs  right  and  title  to 
the  Kalston  No.  1  North  mine,  and  adds 
thereto  the  following:  "That  said  Ralston 
No.  1  North  mine  or  vein  adjoins  the  min- 
ing claim  of  the  defendant,  descrilied  in 
said  cross-complaint,  and  lies  on  the  west- 
erly side  thereof.  That,  within  the  said 
Ralston  No.  1  North  mine  or  mining  claim, 
there  is  a  vein  commonly  known  and  desig- 
nated as  the  ■  East  Vein'  of  the  Ralston  No. 
1  North  mine  location,  which  vein  lies  near 
the  eastern  boundary  line  of  said  Ralsttm  No. 
1  North  mine  or  mining  claim,  said  bound- 
ary line  being  the  east  side  line  of  said  Ral- 
ston No.  1  North  mining  claim,  and  the  west 
side  of  the  said  West  Bullion  lode  location ; 
that  the  top  or  apex  of  the  said  eitst  vein  of 


the  said  Balston  No.  I  North  raining  claim 
lies  inside  of  thesurfiice  lines  of  said  Ralston 
No.  1  North  mining  claim  location,  extend- 
ing downward  vertically;  that  said  east  yein 
of  said  Ralston  No.  1  North  mining  claim 
location,  at  some  points  thereon,  so  far  de- 
parts from  a  perpendicular  in  its  course  down- 
ward as  to  extend  outside  of  the  vertical  side 
lines  of  plaintiff's  said  surface  location,  and 
to  and  within  the  vertical  side  lines  of  de- 
fendant's said  surface  location;  that  plaintiff 
claims  the  right  to  follow,  to  work,  to  possess 
and  enjoy  the  said  east  vein  of  said  Ralston 
No.  1  North  mining  location  throughout  its 
entire  deptli,  and  the  right  to  follow,  work, 
possess,  and  enjoy  all  veins,  lodes,  and  ledges 
throughout  their  entire  depth,  the  tops  or 
apexes  of  which  lie  inside  of  the  surface  lines 
of  plaintiff's  said  location,  extending  down- 
ward vertically,  although  such  veins  or  ledges 
may  in  their  courses  downward  extend  out- 
side of  the  vertical  side  lines  of  plaintiff's 
said  mining  claim,  and  into  the  land  and 
mining  location  described  in  defendant's 
cruss-coraplaint  herein;  that  plaintiff  does  not 
make  or  assert,  and  has  never  made  or  as- 
serted, any  claim  adverse  to  defendant  for 
any  estate  or  interest  in  the  mine,  mining 
claim,  or  location  described  in  the  cross-com- 
plaint, or  any  claim  of  right  to  enter  upon 
the  surface  of  the  same,  or  any  claim  of  right 
to  enter  upon  any  portion  thereof,  except  the 
right,  hereinbefore  alleged  and  claimed,  to 
follow,  work,  or  possess  and  enjoy  the  veins, 
lodes,  and  ledges  so  belonging  to  the  plaintiff 
as  aforesaid.  And  plaintiff  denies  that  its 
said  claim  is  without  right,  and  denies  that 
plaintiff  has  not  any  right,  title,  or  interest 
in  the  lands  described  in  said  cross-com- 
plaint." 

It  is  apparent  from  these  pleadings  that  all 
the  lands  described  therein  are  mineral  lands 
containing  veins  and  lodes  of  rock  in  place, 
and  that  such  right  and  title  as  either  party 
has  thereto  was  acquired  under  and  depend 
upon  the  provisions  of  chapter  6,  tit.  82.  of 
the  Revised  Statutes  of  the  United  States. 
Upon  this  assumption,  it  is  clear  that  de- 
fendant's answer  to  the  complaint  neither 
raised  nor  tendered  any  material  issue.  It 
expressly  admits  that  plaintiff  is  the  owner, 
in  possession,  and  entitled  to  the  possession, 
of  the  land  described  in*  the  complaint,  and  of 
all  veins,  lodes,  and  ledges  throughout  their 
entire  depth,  the  tops  or  apexes  of  which  lie 
inside  of  plaintiff's  exterior  surface  lines  ex- 
tended downward  vertically;  and  it  expressly 
disclaims  any  estate  or  interest  therein  ad* 
verse  to  the  plaintiff.  It  is  true  that  it  de- 
nies that  it  ever  made  any  such  aid  verse 
claim;  but,  in  view  of  section  739  of  the 
Code  of  Civil  Procedure,  this  issue,  in  con- 
nection with  the  disclaimer  by  the  defendiint, 
is  immaterial,  since  a  decision  of  it  either 
way  would  not  affect  the  judgment.  Tliat  is 
to  say,  when,  in  an  action  to  quiet  title  to 
land,' the  defendant  disclaims  any  Interest  or 
estate  in  the  premises,  it  is  immaterial  wheth- 
er or  not  he  bad  ever  before  claimed  an  inter- 
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est  or  estate  therein  adversely  to  thepIalntiH; 
for  in  either  event  the  plaintiff  would  be  en- 
titled simply  to  a  judgment  quieting  his  title, 
without  costs. 

The  new  matter  alleged  in  the  answer  re- 
lates solely  to  a  distinctly  differeut  piece  o( 
land  from  that  described  in  the  complaint, 
and  to  a  vein  (the  west  vein)  having  its 
apex  therein,  and  therefore  being  a  part  of 
it,  and  being  no  part  of  the  land  described  in 
the' complaint,  although  iu  its  course  down- 
ward it  may  pass  through  the  vertical  plane 
extended  down  from  the  east  side  line  of 
plaintiff's  land.  Rev.  St.  U.  S.  §  2322. 
Conceding  the  truth  of  all  this  new  matter, 
it  does  not  conflict  with  any  alleged  right  of 
the  plaintiff,  or  constitute  any  defense  or 
counter-claim  to  any  matter  of  the  complaint, 
and  therefore  might  have  been  stricken  from 
the  answer  as  irrelevant.  The  cross-com- 
plaint of  the  defendant  relates  solely  to  the 
same  land  and  west  vein  therein,  which  is 
the  subject  of  the  new  matter  in  the  answer, 
and  is  wholly  inappropriate,  for  the  follow- 
ingreasons:  (1)  The  affirmative  relief  sought 
by  it  does  not  affect  "the  property  to  which 
the  action  [in  which  it  iS'  filed]  relates," 
(Code  Civil  Proc.  §  442,)  as  the  action  only 
relates  to  the  ownership,  and  right  to  the 
possession,  use,  and  enjoyment,  of  the  sur- 
face of  the  land  described  in  the  complaint, 
and  of  all  veins,  lodes,  ledges,  and  deposits 
throughout  their  entire  depth,  the  tops  or 
apexes  of  which  lie  inside  the  exterior  sur- 
face lines  extended  downward  vertically,  al- 
though such  veins,  lod^s,  ledges,  or  deposits, 
in  the  downward  course, 'may  so  fur  depart 
from  a  perpendicular  as  to  extend  outside  the 
vertical  planes  of  the  side  lines,  and  not  to 
the  land  described  in  the  cross-complaint,  or 
to  the  west  vein,  or  any  other  vein,  lode, 
ledge,  or  deposit,  the  top  or  apex  of  which 
lies  within  vertical  planes  of  the  side  lines 
of  the  land  described  in  the  complaint;  (2) 
even  if  the  defendant  had  claimed  ownership 
of,  or  any  less  estate  or  interest  in,  the  land, 
veins,  lodes,  or  ledges  described  in  the  com- 
plaint, there  would  have  been  no  proper  oc- 
casion for  a  cross-complaint,  CWilsun  v.  Mad- 
,  Ison,  55  Cal.  5;  Miller  v.  Luco,  80  Cal.  257, 
22  Fac.  Rep.  195;  Association  v.  Wagner. 
61  Cal.  854;)  and  the  learned  counsel  for  the 
cross-complainant,  in  iiis  reply  brief,  admits 
that  "both  the  cross-complaint  and  answer 
thereto  were  unnecessary."  It  does  not  ap- 
pear, however,  that  the  plaintiff  made  any 
objection  to  the  cross-complaint,  or  to  the 
uew  matter  pleaded  in  the  answer. 

Conceding  that,  under  the  circumstances, 
It  was  admissible  to  try  the  case  made  by  the 
cross-complaint  and  answer  thereto,  it  seems 
difficult  to  determine  what  were  the  material 
issues  to  be  tried.  Each  party  had  expressly 
admitted  the  surface  boundary  lines  of  the 
land  as  claimed  by  the  other.  Each  parly 
expressly  admitted  that  the  other  was  entitled 
to  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  tops  or  upexea  of  which 
lie  within  its  vertical  side  lines,  although  in 
v.23p.no.l7— 70 


their  course  downward  they  might  pass 
through  the  vertical  side  lines  of  the  land  of 
the  other  party.  Each  party  admitted  that 
the  land  of  the  plaintiff  and  that  of  defend- 
ant adjoined  each  other  on  the  surface. 
Each  party  expressly  disclaimed  any  interest 
or  estate  in  the  surface  of  the  land  claimed 
by  the  other,  or  in  any  vein,  lode,  or  ledge, 
the  top  or  apex  of  which  was  within  the  ver- 
tical side  lines  of  the  land  of  the  other,  how- 
ever far  such  veins,  lodes,  or  ledges  might 
pass  outside  of  such  vertical  side  lines,  and 
into  the  space  between  the  vertical  side  lines 
of  the  land  of  the  other  party.  The  cross- 
complaint  alleges  that  within  the  land  of  the 
defendant,  and  near  the  western  boundary 
side  line  thereof,  there  is  a  vein  called  and 
known  as  the  "  West  Vein  of  the  West  Bullion 
Ix)de  Location,"  the  top  or  apex  of  which 
lies  inside  of  the  vertical  side  lines  of  defend- 
ant's land,  which  at  some  points  below  the 
apex  extends  outside  of  defendant's  vertical 
side  lines  of  the  plaintiff's  land,  and  that 
plaintiff  claims  this  west  vein,  or  some  part 
thereof,  adversely  to  the  defendant.  The  an- 
swer of  plaintiff  denies  all  these  allegations 
of  the  cross-complainl  as  to  the  ".west  vein 
of  the  West  Bullion  lode,"  and  alleges  that, 
within  the  plaintiff's  land,  and  near  the  east- 
ern boundary  line  thereof,  thhre  is  a  vein 
commonly  known  and  designated  as  the 
"East  Vein  of  the  Ralston  No.  1  North 
Mine  Lociition,"  the  top  or  apex  of  which 
lies  inside  of  the  surface  lines  of  plaintiff's 
land,  and  which,  at  dome  points  thereon  in 
its  course  downward,  extends  outside  of  the 
vertical  side  lines,  and  within  the  vertical 
side  lines  of  defendant's  surface  location. 
So  far  as  any  information  is  to  be  derived 
from  the  pleadings,  it  appears  expressly  that 
the  "west  vein  of  the  West  Bullion,"  and 
the  east  vein  of  the  Ralston  No.  1,  are  dis- 
tinct veins;  for  they  are  designated  by  dis- 
tinctly different  names,  and  are  described 
as  being  located  in  different  places;  there 
being  no  dispute  as  to  the  true  location  of  the 
western  boundary  line  of  the  Bullion  loca- 
tion, or  as  to  the  eastern  boundary  line  of 
the  Ralston  No.  1  on  the  surface.  These 
lines  are  distinctly  described  in  the  pleadings 
of  the  respective  parties  by  courses,  distances, 
and  monuments;  and  it  is  expressly  agreed 
that  they  coincide. — that  is,  that  the  western 
boundary  line  of  the  West  Bullion  is  the 
eastern  boundary  line  of  the  Ralston  No.  1. 
It  is  nowhere  alleged  or  intimated  in  the 
pleadings  of  either  party  that  these  different 
names  and  desciiptiuns  are  intended  to  des- 
ignate the  same  vein.  Why  not  as  well  con- 
tend that,  by  the  different  names  and  de- 
scriptions of  the  surface  claims,  the  parties 
intended  to  designate  the  same  land,  since 
the  names  and  descriptions  of  the  veins  are 
quite  as  distinct  as  those  of  the  surface 
claims?  The  allegation  of  new  affirmative 
matters  in  plaintiff's  answer  to  defendant's 
cross-complaint  is  subject  to  the  same  objec- 
tions as  above  stated  to  the  new  matter  in 
defendant's  answer  to  plaintiff's  complaint. 
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It  relates  solely  to  a  different  lot  of  land,  and 
to  a  different  vein,  from  tliose  described  in 
the  cross-complaint,  and  is  not  inconsistent 
witli  llie  cross-complaint;  nor  does  it  consti- 
tute a  defense  or  counter-claim  tiiereto.  Tii© 
express  object  of  tiie  cross-complaint  is  to 
quiet  defendant's  title  to  tiie  land  described 
tliereln,  and  particularly  to  the  west  vein, 
the  anex  of  which  Is  alleged  to  be  within  the 
side  lines  thereof.  While  the  plaintiff  ad- 
mitted, and  even  stipulated,  that  the  defend- 
ant owned  the  land  described  in  the  cross- 
complaint,  and  all  veins  having  their  apex 
within  the  vertical  side  lines  thereof,  of  what 
consequence  is  it  that  plaintiff  denied  the  lo- 
cation of  the  we^t  vein  as  alleged  and  de- 
scribed in  the  cross-complaint,  without  alleg- 
ing that  its  apex  was  within  the  side  lines  of 
plaintiff's  land,  or  in  some  way  claiming  title 
to  it?  Suppose  the  court  had  rendered  judg- 
ment for  the  defendant  on  the  cross-complaint 
and  the  answer  thereto,  without  evidence. 
Would  the  plaintiff  have  any  just  or  lawful 
ground  of  complaint?  If  the  west  vein  ex- 
ists, and  its  apex  is  situated  as  alleged  in  the 
cross-complaint,  the  defendant's  title  to  it 
is  unquestionable  on  the  pleadings,  and  would 
properly  have  been  quieted  by  the  supposed 
judgment;  bi^t  if,  on  the  other  hand,  no  such 
vein  exists,  or,  existing,  has  its  apex  within 
plaintiff's  side  lines,  the  supposed  judgment 
would  have  had  no  effect  upon  it,  or  upon 
the  plaintiff's  title  thereto.  Had  the  plain- 
tiff, in  its  answer  to  the  cross-coraplaint, 
averred  that  the  "east  vein  of  the  Kalston 
No.  1,"  therein  described,  wiis  the  same  vein 
as  that  described  in  the  cross-complaint  as 
the  "west  vein  of  the  West  Bullion,"  in  ad- 
dition to  the  other  averments  therein,  the 
answer  might  have  raised  the  material  issues 
(1)  as  to  whether  or  not  those  different  names 
and  descriptions  indicated  the  same  vein; 
and,  if  so,  (2)  whether  the  apex  of  that  vein 
was  within  the  vertical  side  lines  of  West 
Bullion,  or  within  tiie  side  lines  of  the  Kal- 
ston No.  1, — upon  the  determination  of  which 
depended  the  decision  of  the  ultimate  ques- 
tion of  law,  as  to  whether  that  vein  was  the 
property  of  the  plaintiff,  or  the  property  of 
the  defendant. 

The  cases,  upon  the  complaint  and  answer 
thereto,  and  upon  tlie  cross-complaint  and  an- 
swer thereto,  appear  to  have  been  tried  to- 
gether by  a  jury  called  to  assist  the  court, 
and  to  which  the  court  submitted  17  special 
issues.  Those  special  issues,  and  the  jury's 
answers,  are  as  follows:  "(1)  Is  there  a  vein 
within  the  West  Bullion  mine  location,  com- 
monly known  and  designated  as  the  '  West 
Vein  of  the  West  Bullion  Mine  Location?* 
Answer.  Yes;  so  designated.  (2)  If  your 
answer  to  the  last  question  be  '  Yea,*  then 
does  the  said  west  vein  of  the  said  West 
Bullion  mine  locatioa  lie  near  the  boundary 
line  of  the  said  West  Bullion  location;  and 
is  the  said  west  boundary  line  of  the  said 
West  Bullion  location  the  east  side  line  of 
the  U^lston  No.  1  North  mining  claim  t  A. 
Yes.    (3)  Is  the  top  or  apex  of  the  said  west 


Toin  of  said  West  Bullion  mine  locatioa 
within  the  surface  lines  of  the  said  West 
Bullion  mine  location  extended  downward 
vertically?  A.  Taking  the  evidence  and  the 
inclination  of  the  ledge,  as  far  as  developed, 
between  upraise  3  and  4,  yes.  (4)  Does  the 
said  west  vein  of  the  said  West  Bullion  mine 
location,  at  any  point  or  points  thereon,  so 
far  depart  from  perpendicular  in  its  course 
downward  as  to  extend  outside  of  the  ver- 
tical o'.de  lines  of  the  said  West  Bullion  mine 
location,  and  to  and  within  the  vertical  side 
lines  of  the  Ralston  No.  1  l^orth  mining 
claim?  A.  Yes.  (5)  Did  the  defendant  ever 
before,  or  at  the  time  of,  the  commencement 
of  this  action,  or  at  any  time,  make  or  assert 
any  claim  adverse  to  tlie  pluintlff  for  any  es- 
tate or  interest  in  the  Ralston  No.  1  North 
mining  claim,  or  any  ledge  or  lode,  the  apex 
of  which  lies  within  the  sui-face  lines  of  said 
Ralston  No.  1  North  mining  claim  extended 
downward  vertically,  or  any  claim  of  right  to 
enter  upon  thi  surface  of  the  same,  or  any 
claim  of  right  to  enter  upon  any  portion 
thereof?  A.  No,  (6)  Did  the  defendant 
ever  before,  or  at  tl»e  time  of  the  commence- 
ment of  this  action,  make  or  assert  any  claim 
adverse  to  the  plaintiff  for  any  estate  or  in- 
terest in  any  lode,  ledge,  vein,  or  deposit,  the 
apex  of  which  lies  inside  of  the  surface  lines 
of  the  said  Ralston  No.  1  North  mining 
claim  extended  downward  vertically?  A. 
Yes;  near  upraises  8  and  4.  (7)  Did  the 
plaintiff,  prior  to  and  at  the  time  of  the  com- 
nienceinent  of  this  action,  assert  a  claim  ad- 
verse to  the  defendant  for  some  estate  or  in- 
terest in  said -west  Vein  of  said  West  Bullion 
mine  location,  if  you  And  that  such  vein  ex- 
ists; and  did  the  plaintiff  before  and  at  the 
time  of  the  commencement  of  this  action 
claim  and  assert  that  the  top  or  apex  of  the 
said  west  vein  of  the  said  West  Bullion  mine 
location  was  within  the  surface  lines  of  the 
said  Ralston  No.  1  North  mining  claim  drawn 
downward  vertically,  and  that  it  was  the 
owner  of  the  said  west  vein  of  said  West 
Bullion  mine  location?  A.  Yes.  (8)  Is  the 
vein  described  in  the  cross-complaint  in  this 
action  as  the  •  West  Vein  of  the  West  Bullion 
Mine  Location '  the  same  vein  or  lode  which  ^ 
is  described  in  the  answer  of  the  plaintiff 
to  the  cross-complaint  in  this  action  as  the 
east  vein  of  the  Ralston  No.  1  North  mining 
location,  and  is  the  so-called  west  vein  of  the 
West  Bullion  mine  location,  and  the  east 
vein  of  the  Ralston  No.  1  North  mining 
claim,  the  only  vein  or  lode  the  right  to  the 
ownership  of  which  is  in  dispute  in  this  ac- 
tion ;  and  is  it  the  vein  or  lode  claimed  by  both 
the  plaintiff  and  the  defendant  in  this  ac- 
tion? A.  Yes.  (9)  Is  the  top  or  apex  of  the 
vein  or  lode  mentioned  in  the  last  question 
within  the  surface  lines  of  the  said  West 
Bullion  mine  location  drawn  downward  ver- 
tically? A.  Taking  the  evidence  and  incli- 
nation of  the  ledges  as  far  as  developed  be- 
tween upraises  3  and  4,  yes.  (10)  Is  the  top 
or  apex  of  the  vein  last  mentioned  within 
the  surface  lines  of  Ralston  No.  1  Nortb 
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mining  claim  extended  downward  vertically? 
A.  Yes;  at  upraise  No.  6.  (11)  Is  a  line 
drawn  from  a  post  designated  by  the  wit- 
nesses in  tliis  action  as  '  Fust  No.  5,'  tu  the 
post  designated  by  the  witnesses  in  this  ac- 
tion as  the  '  Sjouth-West  Corner  Post  of  the 
"West  Bullion  Mine  Location,'  the  west 
boundary  line  of  said  West  Bullion  mine  lo- 
cation? A.  Yes.  (12)  Is  the  line  mentioned 
in  the  last  question  the  east  boundary  line  of 
Balston  No.  1  North  Mining  claim,  so  far  as 
said  Balston  No.  1  North  mining  claim  ex- 
tends along  said  line?  A.  Yes.  (13)  Is  the 
boundary  line  between  Balston  No.  1  and  the 
West  Bullion  claim  that  part  of  the  straiglit 
line  from  post  No.  5  to  the  post  on  tlie  ground 
which  is  claimed  to  be  at  the  south-east  cor- 
ner of  Biilston  No.  2,  which  lies  north  of  a 
straight  line  from  the  point  of  commencement 
of  said  Balston  No.  1,  cutting  the  said 
straight  line  first  above  named,  as  surveyed 
by  Mr.  Westcoatt?  A.  No.  (14)  Is  the 
boundary  line  between  Balston  No.  1  and  the 
West  Bullion  claim  the  straight  line  from 
post  No.  5  to  the  post  on  the  ground  which 
is  claimed  to  be  at  the  south-west  corner  of 
the  West  Bullion  claim?  A,  Yes.  (15)  Is 
there  one  continuous  ledge  on  the  200  level 
of  the  Bulwer  Company  running  from  the 
south  line  of  Balston  No.  1  to  the  end  of  the 
drift,  ending  at  the  point  on  plaintiff's  map 
marlied  •  K  ?'  A.  According  to  the  testimony 
and  character  and  course  of  ledge  as  far  as 
developed,  yes.  (16)  Is  the  apex  of  such  one 
contiuuous  vein  mentioned  in  the  last  ques- 
tion within  the  surface  boundary  lines  of 
Balston  No.  1  extended  downward  vertically? 
If  so,  to  what  extent?  A.  Yes,  at  upraise 
No.  6.  (17)  Is  the  apex  of  such  last-men- 
tioned continuous  vein  found  at  any  place 
within  the  surface  boundary  line  of  the  West 
Bullion  claim  extended  downward  vertically? 
If  so,  at  what  place,  and  to  what  extent. 
A.  Taking  the  evidence  and  inclination  of 
the  ledge. as  far  aa  developed  between  up- 
raises 3  and  4,  yes." 

The  court  adopted  as  its  own  findings  of 
fact  the  entire  verdict  of  tlie  jury,  except  the 
verdict  on  the  sixth  special  isisue,  whicli  was 
rejected.  In  addition  to  tlie  verilict  as 
adopted,  the  court  found  the  following  facts: 
"That  the  West  Bullion  mine  location  exists 
and  existed  many  years  prior  to  the  com- 
mencement of  this  action,  and  that  the  de- 
scription of  said  West  Bullion  mine  location 
set  forth  in  tlie  answer  and  cross-complaint 
in  this  action  is  correct,  and  that  said  West 
Bullion  mine  location  was  made,  and  tlie 
same  existed,  prior  to  the  location  of  the 
Balston  No.  1  North  mining  claim;  that  the 
defendant  was  at  the  time  of  the  commence- 
ment of  this  action,  and  for  many  years  prior 
thereto,  and  now  is,  the  owner  of,  and  in 
the  possession,  and  entitled  to  the  posses- 
sion, of  the  said  West  Bullion  mine;  that  the 
said  West  Bullion  mine  was  located  upon 
veins  or  lodes  of  quartz  or  other  rock  in  place 
bearing  gold  or  silver,  and  that  the  defend- 
ant was  at  the  time  of  the  commenctmeut  of 


this  action,  and  for  a  long  time  prior  thereto, 
and  now  is,  entitled  to  tlie  exclusive  right  of 
possession  and  enjoyment  of  all  the  surface 
included  within  the  lines  of  its  said  location, 
and  all  veins,  lodes,  and  ledges  throughout 
their  entire  depth,  the  tops  or  apexes  of  which 
lie  inside  of  said  surface  lines  extended  down- 
ward vertically,  altliough  such  veins,  lodes, 
or  ledges  may  so  far  depart  from  a  perpen- 
dicular in  their  course  downward  as  to  extend 
outside  of  the  vertical  side  lines  of  such  sur- 
face location,  and  that  the  said  West  Bullion 
mine  location  adjoins  the  Balston  No.  1 
North  mining  claim  on  the  easterly  side 
thereof;  that  the  said  Ralston  No.  1  North 
mining  claim  was  a  location  on  a  lode,  ledge, 
or  vein  of  quartz  or  other  rock  in  place  bear- 
ing gold  or  silver,  and  that  the  plaintiff  was 
at  the  commencement  of  this  action,  and  for 
a  long  time  prior  thereto,  and  now  is,  the 
owner  of,  and  in  the  possession  of,  and  en- 
titled to  the  possession  of,  the  said  Balston 
No.  1  North  mining  claim,  described  in  the 
plaintiff's  complaint.  (18)  In  addition  to 
the  foregoing  findings,  the  court  finds  that 
the  one  continuous  ledge  in  the  drift  on  the 
200-foot  level  of  the  Bulwer  Consolidated 
Mining  Company's  claims,  mentioned  and 
described  in  the  foregoing  finding  No.  15,  is 
the  same  ledge  which  is  described  in  the  evi- 
dence as  existing  in  upraises  3,  4,  5,  and  6, 
designated  and  shown  on  plaintiff's  map^ 
Exiiiljit  H,  and  that  defendant  and  cross- 
complainant  make  no  claim  to  said  ledge  in 
said  upraises  Nos.  5  and  6:  it  having  dis- 
claimed at  the  trial  all  rights  of  ownership  ta 
said  ledge  in  said  upraises  Nos.  5  and  6. 
(19)  The  court  further  finds  that  all  that 
portion  of  the  ledge  descrilied  and  referred  to 
in  the  foregoing  findings  Nos.  15  and  18, 
lying  north  of  said  upraise  No.  4,  and  the 
apex  thereof,  lies  within  the  surface  lines  of 
said  Balston  No.  1  mining  claim  extended 
downward  vertically,  and  that  defendant  as- 
serted an  adverseclaim  to  said  ledge  between 
upraises  Nos.  4  and  5. " 

Thereupon  the  court  adjudged  and  decreed, 
substantially,  that  the  plaintiff  is  the  owner 
in  possession,  and  entitled  to  the  exclusive 
right  of  possession  and  enjoyment,  of  all  the 
surface  of  the  land  described  in  thecompUiint 
as  the  "Balston  No.  1  North  Mine,"  and  of 
all  veins,  lodes,  and  ledges,  the  tops  or  apexes 
of  which  lie  inside  of  tlia  surface  boundary 
lines  thereof  extended  downward  vertically, 
etc.,  including  that  portion  of  the  vein  de- 
scribed in  the  answer  to  the  cross-complaint 
as  the  "East  Ledge  of  the  Balston  No.  1 
North  Mining  Claim,"  commencing  at  the 
north  side  of  the  upraise  No.  4,  lying  partly 
within  the  surface  boundary  of  Balston  No. 
1  North  mine,  and  partly  within  the  surface 
boundary  lines  of  the  West  Bullion  mine; 
thence  running  in  a  northerly  direction  to 
the  end  of  the  drift  marked  "K"  on  tlie  plain- 
tiff's maps.  Exhibits  Band  H, — being  the  ex- 
treme northerly  drift  on  the  200-foot  level  in 
said  Balston  No.  1  claim,— and  further  de- 
creeing that  all  bdverse  claims  of  defendant 
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to  the  above  described  property  are  invalid, 
and  that  plaintiff's  title  thereto  be  quieted 
against  all  such  adverse  claims.  The  court 
further  adjudged  and  decreed  that  tlie  de- 
fendant is  the  owner  in  possession,  and  en- 
titled to  the  exclusive  riglit  of  possession  and 
enjoyment,  of  all  the  surface  included  within 
the  boundary  lines  of  the  West  Bullion  lode 
location,  as  described  in  the  cross-complaint 
and  in  defendant's  answer  to  plaintiff's  com- 
plaint, and  of  all  veins,  lodes,  and  ledges,  the 
tops  or  apexes  of  which  lie  inside  of  the  sur- 
face boundary  lines  thereof  extended  down- 
ward vertically,  etc.,  including  that  portion 
of  the  vein  described  in  the  cross-complaint 
as  "the  west  vein"  of  the  West  Bullion  loca- 
tion, lying  between  the  north  side  of  said  up- 
raise No.  4  and  the  boundary  end  line  of  said 
Ralston  Ko.  1  North  mine,  being  tliat  portion 
of  said  vein  commencing  at  the  north  side  of 
said  upraise  No.  4,  and  thence  running  in  a 
southerly  direction  to  a  vertical  plane  drawn 
downward  through  the  southern  end  line  of 
said  Ralston  No.  1  claim,  and  further  decree- 
ing that  defendant's  title  to  said  West  Bullion 
surface  ground,  and  all  veins,  lodes,  and 
ledges  last  above-mentioned,  be  quieted 
against  all  adverse  claims  of  the  plaintiff, 
and  further  ord,ered  that  each  party  pay  its 
own  costs. 

The  appeal  by  the  defendant  is  from  the 
whole  and  every  part  of  the  judgment,  upon 
the  judgment  roll  alone,  from  which  it  does 
not  appear  that  there  was  any  demurrer  to 
any  pleading,  or  any  objection  to  the  mode  of 
trial. 

1.  Counsel  for  appellant  claim  that  the 
findings  of  fact  do  not  support  the  conclusions 
of  law  or  the  judgment,  "in  that  there  is  no 
finding  to  the  effect  that  the  defendant  as- 
serted a  claim  adverse  to  plaintiff  to  any  part 
of  the  property  described  in  the  complaint,  or 
to  the  ledge  in  dispute,  before  the  commence- 
ment of  the  action,"  and  thence  concludes 
that  "thH  judgment  should  be  against  the 
plaintiff,  and  in  favor  of  the  defendant." 
But,  as  above  shown,  this  conclusion  does 
not  follow,  even  if  it  is  true  that  there  is  no 
such  finding.  Conceding  that  the  averment 
of  an  adverse  claim  is  necessary  in  a  com- 
plaint to  quiet  title  under  section  738  of  the 
Code  of  Civil  Procedure,  yet,  if  the  defend- 
ant, in  his  answer,  claim  an  adverse  interest 
or  estate  in  the  laud  described  in  the  com- 
plaint, a  denial  that  he  had  made  such  ad- 
verse claim  before  the  commencement  of  the 
action  would  be  immaterial.  If,  on  the  other 
hand,  the  defendant,  as  here,  expressly  dis- 
claim any  estate  or  interest  in  the  land  de- 
scribed in  the  complaint,  and  at  the  same 
time  deny  that  he  ever  made  any  such  adverse 
claim,  the  plaintiff  would  still  be  entitled  to 
a  decree  quieting  his  title,  but  without  costs. 
This  is  implied  in  section  739  of  the  Code  of 
Civil  Procedure.  The  object  of  sections  738 
and  789  is  to  enable  the  plaintiff  in  such  ac- 
tion to  dispel  whatever  may  be  regarded  by 
third  persons,  as  well  as  by  the  defendant,  as 
a  cloud  upon  his  title;  for,  even  though  the 


defendant  makes  no  adverse  claim,  third  per- 
sons may  regard  plaintiff's  title  as  being  sub- 
ject to  an  adverse  claim  by  the  defendant, 
which  would  be  a  cloud  upon  plaintiff's  title, 
depreciating  its  value,  and  which  be  would 
be  entitled  to  have  removed,  by  the  decree  of 
the  court,  so  that  his  record  title  may  ap[)ear 
perfect,  not  only  to  the  defendant,  but  to  all 
persons  whom  it  may  thereafter  concern. 
The  only  purpose  of  the  averment  of  an  ad- 
verse claim  is  to  notify  the  defendant  of  the 
nature  of  the  action,  and  that  he  is  required 
to  set  forth  and  litigate  any  advei-se  title  he 
may  claim  to  have,  or  to  disclaim  any  such 
adverse  title  either  expressly  or  by  default. 
The  case  of  Pfister  v.  Dascey,  65  Cal.  403,  4 
Pac.  Rep.  393.  cited  by  appellant,  is  not  in 
point.  .The  point  under  consideration  here 
was  not  presented  in  that  case.  The  only 
material  issues  tendered  by  a  complaint  in  this 
class  of  cases  relate  to  the  title  of  the  real 
property  described  in  the  complaint.  There- 
fore, there  was  no  necessity  for  a  finding  up- 
on the  formal  but  immaterial  issue  as  to 
whether  the  defendant  had  asserted  an  ad- 
verse title  before  the  commencement  of  the 
action. 

2.  Counselfor  appellant  further  contend 
that  material  findings  of  facts  by  the  court 
are  inconsistent  with  each  other.  If  the  find- 
ings referred  to  by  counsel  as  being  inconsist- 
ent are  material,  I  think  this  point  should 
be  sustained;  but  It  seems  to  me  that  all  the 
findings  of  fact  are  immaterial,  for  the  reason 
that  no  material  issue  arises  upon-the  writ- 
ten pleadings.  The  answer  of  defendant  ad- 
mits every  material,  issuable  averment  of  the 
complaint,  as  itonly  denies  the  averment  that 
the  defendant  had  made  any  adverse  claim  to 
an  interest  or  estate  in  the  real  property  de- 
scribed in  the  complaint.  Its  new  matter,  as 
above  shown,  relates  solely  to  a  different  lot 
of  land,  and  to  a  different  vein,  from  those 
described  in  the  complaint,  and  is  not  incon- 
sistent with  the  complaint,  and  constitutes 
no  defense  nor  counter-claim.  It  is  admi  tted 
by  appellant's  counsel  that  there  was  no  ne- 
cessity for  a  cross-complaint;  and,  as  above 
shown,, it  appears  that  a  cross-complaint  was 
wholly  improper.  But,  conceding  that  ma- 
terial issues  made  by  such  a  cross-complaint 
and  answer  thereto  might  have  been  properly 
tried  by  consent  of  the  parties,  yet  no  such 
material  issues  were  made  by  the  cross-com- 
plaint and  answer  thereto  in  this  case.  It  is 
true  that  collateral  issues,  s  to  probative 
facts,  subsidiary  to  the  principal  issues  aris- 
ing from  the  pleadings,  often  become  mate- 
rial, but  only  in  proportion  to  their  eviden- 
tiary bearing  upon  the  material  issues  aris- 
ing directly  from  the  pleadings,  and  there- 
fore must  be  wholly  immaterial  where,  as  in 
this  case,  no  material  issue  arises  directly 
from  the  pleadings.  To  hold  otherwise  would 
be  to  substitute  oral  pleadings,  of  which  there 
is  no  record,  for  the  written  pleadings  re- 
quired by  law,  necessarily  resulting  in  the 
uncertainty  and  confusion  of  which  this  ( 
furnishes  a  small  example. 
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Tbe  first  four  special  issues,  except  the 
last  clause  of  the  second,  are  identical  with 
or  subsidiary  to  only  immaterial  issues  aris- 
ing directly  from  the  pleadings. — itntnateiial 
because  the  plaintiff  claimed  no  estate  or  in- 
terest in  the  west  vein  of  the  West  Bullion, 
and  did  not  aver  that  its  apex  was  within 
the  vertical  side  lines  of  the  Ralston  No.  1, 
but  only  that  it  whs  not  within  the  vertical 
side  lines  of  the  West  Bullion.  As  to  the 
second  clause  of  No.  2,  there  was  no  neces- 
sity of  a  finding,  because  it  was  settled  and 
agceed  by  the  pleadings  that  the  west  line  of 
the  West  Bullion  and  the  east  line  of  Balston 
No.  1  are  identical.  The  fifth  and  first  part 
of  the  seventh  special  issues  are  immaterial, 
for  reasons  already  stated,  (the  verdict  on  the 
sixth  was  not  adopted,)  and  neither  of  tbe 
last  two  questions  in  the  seventh  is  founded 
upon,  or  possibly  subsidiary  to,  any  issue 
made  by  the  pleadings;  for,  as  before  re- 
marked, it  is  not  asserted  in  any  pleading  of 
either  party  that  the  "  top  or  apex  of  the  said 
west  vein  of  the  said  West  Bullion  *  *  • 
was  within  the  surface  lines  of  the  Ralston 
No.  l,".nor  that  the  plaintitF  was  tbe  owner 
of  said  "west  vein,"  or  claimed  any  interest 
therein.  The  eighth  special  issue  is  neither 
founded  upon  nor  applicable  to  any  issue 
made  by  the  pleadings.  Both  parties  named 
and  described  the  two  veins  therein  men- 
tioned as  distinct  veins  located  some  distance 
apart  from  each  other.  If  this  issue  resulted 
fn)ra  any  pleadings,  such  pleadings  must  have 
been  oral.  If  so,  which  party  asserted,  and 
which  denied,  tliat  these  two  veins  named 
and  described  in  the  written  pleadings  as  dis- 
tinct are  nevertheless  identical?  Tlie  issue 
itself  implies  such  assertion  by  one  party,  and 
denial  by  the  other.  Besides,  the  jury  is  re- 
quired to  find  what  vein  is  in  dispute.  The 
ninth  and  tenth  special  issues  grow  out  of 
and  depend  upon  the  eighth,  besides  being  so 
ambiguous  as  not  to  admit  of  a  certain  an- 
swer, since  two  distinct  veins  are  "mentioned 
in  the  last  question."  To  which  of  these  do 
the  answers  of  the  jury  refer?  Probably,  but 
not  certainly,  to  neither,  as  "mentioned  in 
the  last  question,"  bnt  to  the  one  identical 
vein  found  by  the  jury  to  have  been  desig- 
nated by  the  distinctly  different  names  and 
descriptions  thereof  in  the  cross-complaint 
and  the  answer  thereto.  But  it  is  enough  to 
say  of  these  issues  that  neither  of  them  bears 
any  material  relation  to  the  issues  made  by 
the  written  pleadings.  The  written  plead- 
ings fixed  and  agreed  upon  the  location  of  the 
dividing  line  between  the  West  Bullion  and 
the  Ralston  No.  1  upon  the  surface  with  ab- 
solute certainty,  as  we  have  seen;  therefore 
tbe  court  was  not  at  liberty  to  find  a  differ- 
ent location  of  it,  nor  does  it  appear  that 
either  the  court  or  the  jury  did  so.  This  dis- 
poses of  special  issues  11  to  14,  inclusive.  If 
the  facts  involved  in  special  issues  numbered 
1.5,  16,  and  17  could  have  contributed  in  any 
degree  to  the  solution  of  any  material  issue 
raised  by  the  written  pleadings,  they  would  I 
have  been  properly  submitted  to  the  jury;  I 


but,  as  there  was  no  such  material  issue  upon 
the  written  pleadings,  they  were  irrelevant 
and  immaterial.  They  were  the  result  of 
purely  oral  pleadings,  framed  without  regard 
to  the  written  pleadings.  The  findings  by 
the  court  numbered  18  aiid  19  are  subject  to 
the  same  objection  above  made  to  the  verdict 
on  special  issues  15,  16,  and  17.  They  are 
not  responsive  or  helpful  to  any  material  is- 
sue made  by  the  written  pleadings.  Tlie  first 
four  findings  by  the  court,  (not  numbered,) 
■founded  upon  the  written  stipulation  of  the 
parties,  has  no  other  effect  tlian  to  adopt  tbe 
verdict  of  the  jury,  except  as  to  issue  num- 
bered 6,  and  to  confirm  the  absence  of  any 
material  issue  upon  llie  pleadings. 

Assuming  that  the  two  distinct  actions — 
one  upon  the  complaint  of  the  plaintiff,  and 
the  other  upon  tlie  cross-complaint  of  the  de- 
fendant— were  tried  together  by  consent  of 
the  parties,  it  would  seem,  though  it  is  not 
necessary  so  to  decide,  that  each  party  Was 
entitled  to  a  decsee  on  the  pleadings  quieting 
its  title  to  the  real  property  described  in  its 
complaint,  regarding  the  so-called  "cross- 
complaint"  as  the  complaint  of  the  defend- 
ant relating  to  real  property  totally  distinct 
and  different  from  the  property  described  in 
the  complaint  of  the  plaintiff.  I  think  the 
judgment  should  be  reversed,  and  the  cause 
remanded  for  further  proceedings,  with  leave 
to  the  parties  to  amend  their  pleadings,  as 
they  may  be  advised,  within  the  limits  al- 
lowed by  law. 

We  concur:  Gibson,  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgtn'ent  is  re- 
versed, and  the  cause  remanded  for  further 
proceedings,  with  leave  to  the  parties  to 
amend  their  pleadings,  as  they  may  be  ad- 
vised, within  tbe  limits  allowed  by  law;  the 
costs  of  appeal  to  be  paid  one-half  by  each 
party. 


(83  Cal.  613) 

BuLWER  Con.  Mm.  Co.  o.  Standard  Con. 

MiN.  Co.  (Nos.  18.460,  13,451.) 
(Supreme  Court  (^f  CaHfomia.  April  80,  1890.) 
QuiETnro  TrPLE— Plbadisq— Chanob  of  Venus. 
1.  la  an  action  to  quiet  title,  an  amendment  of 
the  complaint,  by  enlar^ine  the  boundaries  of  the 
land  as  originally  described,  cannot  be  prejudicial 
to  a  defendant  which  in  its  amended  answer  dis- 
olaims  title  to  "any  part"  of  the  land  described  in 
tbe  amended  complaint. 

8.  Bias  or  prejudice  by  the  trial  judge  against 
defendant  and  its  president  is  no  ground  lor  change 
of  venue,  as  Ck)de  Civil  Proo.  Cal.  §  170,  does  not  in- 
clude either  among  the  disqualifications  prevent- 
ing a  judge  from  acting  in  a  cause. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Mono  county; 
O.  F.  Hakes,  Judge. 

P.  Reddy  and  6'.  A.  Sohuman,  for  appel- 
lant. Lloyd  <&  Wood,  Richards  S.  Miner, 
and  R.  M.  Clarke,  for  respondent. 

Vancuef,  C.  There  are  two  appeals  in 
this  case — one  from  the  final  judgment,  and 
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the  other  from  an  order  denying  defendant's 
motion  to  change  the  place  of  trial — present- 
ed upon  bills  of  exception.  The  action  is 
brouglit,  under  section  738  of  the  Code  of 
Civil  Procedure,  for  the  purpose  of  determin- 
ing tlie  adverse  title  alleged  to  be  claimed  by 
bhe  defendant  to  the  mineral  land,  veins, 
lodes,  and  ledges  described  in  the  complaint, 
x>t  which  the  plaintiff  claims  to  be  the  owner. 
The  parlies  1^  the  action  and  to  this  appeal 
are  the  same  as  the  parties  to  the  appeal  num- 
bered 13,192,  ante,  1102,  (this  day  decided.). 
The  original  complaint,  tiled  March  17, 1888, 
is  in  tliu  usual  form  of  complaints  in  tliis 
class  of  actions,  and  in  tlie  same  form  as  that 
In  No.  13,192,  but  describes  a  different  lot  of 
mineral  land  designated  as  "Mineral  Entry 
No.  49  in  tlie  Boiiie  Land-OIBce, "  and  called 
the  "Ualston  No.2Lode."  To  this  complaint 
the  defendant  filed  an  answer  and  a  cross- 
complaint,  which  are  identical  in  form  and 
substance  with  the  answer  and  cross-com- 
plaiut  in  No.  13,192,  and  cljiiming  the  same 
land,  viz.,  the  West  Bullion  lode  and  the  west 
vein  of  the  West  Bullion  lode  location,  and 
alleging  that  it  adjoins  the  Ualston  No.  2 
lode.  The  answer  of  the  plaintiff  to  this 
cross-complaint  is  the  same  in  form  and  sub- 
stance as  Its  answer  to  the  cross-complaint  in 
No.  13,192,  except  that  it  claims  the  "Ual- 
ston No. 2, "  insteiid  of  "Kalston  No,  1. "  On 
June  17,  1888,  by  leave  of  the  court,  the 
plaintiff  filed  an  amended  complaint.  The 
amendments  consist  of  the  additions  to  the 
Ualston  No.  2  lode  of  two  other  claims,  called 
the  "Humestake  Lode  Claim,"  and  the 
"Stonewall  I/)de,"  which  are  alleged  toad- 
join  the  "Ralston  No.  2,"  so  that  the  three 
pieces  of  land  described  in  the  amended  com- 
plaint form  one  consolidated  piece  of  land, 
constituting  a  portion  of  phuntiff's  entire  min- 
ing claim  and  property  known  as  and  called 
the  "Buhver  Mine." 

The  amendment  of  the  complaint  was  op- 
posed by  the  defendant,  and  it  is  urged  here 
that  the  court  erred  in  allowing  it.  The 
amendment  did  not  change  the  nature  of  the 
action,  nor  state  an  entirely  new  cause  of  ac- 
tion, although  it  enlarged  or  added  to  the 
land  described  in  the  original  complaiut. 
But  whether  or  not  the  allowance  of  such  an 
amendment  was  within  the  discretionary  pow- 
er of  the  court  need  not  be  decided,  since  it 
appears  that  the  defendant  was  not  injured 
thereby,  having  in  its  answer  disclaimed  any 
estate  or  interest  in  any  part  of  the  land  de- 
scribed in  the  amended  complaint,  and  the 
judgment  for  plaintiff  being  without  costs, 
as  it  must  have  been,  without  the  amend- 
ments. 

The  defendant  filed  an  answer,  and  after- 
wards an  amended  answer  to  the  amended 
complaint.  The  original  answer  consisted 
of  admissions  and  denials,  and  contained  no 
averment  of  new  matter;  but  the  amended 
answer  to  the  amended  complaint  admits  tluit 
the  plaintiff  is  the  owner  in  possession,  and 
entitled  to  the  possession,  of  the  claim  de- 
cribed  in  the  amended  complaint  as  the  "Ual- 


ston No.  2"  mining  claim,  subject  to  the 
right  of  the  defendant  to  follow  and  mine,  in 
tlieir  course  downward,  all  veins  and  ledges, 
the  tops  or  apexes  of  which  lie  within  the 
vertical  side  lines  of  the  West  Bullion  claim; 
but,  for  want  of  sulBcient  information  or  be- 
lief to  enable  it  to  answer,  and  upon  that 
ground,  it  denies  that  plaintiff  is  entitled  to 
any  of  the  veins,  lodes,  or  ledges  alleged  to 
be  in  or  connected  with  the  Ualston  No.  2 
claim,  as  described  in  the  complaint,  and  in 
like  manner  denies  all  the  material  allega- 
tions of  the  amended  complaint  as  to  ^the 
Homestake  lode  and  the  Stonewall  ledge,  and 
in  like  manner  denies  that  all  the  mines, 
mining  claims,  and  veins,  lodes,  and  ledges 
described  in  the  amended  complaint  "are 
held,  owned,  or  possessed  by  the  plaintiff  as 
an  entire  piece  or  parcel  of  mining  property, 
or  constitute  or  are  a  portion  of  the  mine, 
mining  claim,  or  property  of  the  plaintiff 
known  as  or  called  the  '  Bulwer  Mine.'  " 
The  amended  answer  then  alleges  the  defend- 
ant's right  to  the  West  Bullion  lode  claim, 
and  to  the  west  vein  therein,  substantially  as 
the  same  is  alleged  in  the  answer  to  the  orig- 
inal complaint,  and  also  in  the  cross-com- 
plaint, and  further  alleges  as  follows:  "That 
defendant  does  not  make  or  assert,  and  has 
never  made  or  asserted,  any  claim  adverse  to 
plaintiff  for  any  estate  or  interest  in  the  mines, 
mining  claims,  or  locations. described  in  the 
amended  complaint,  or  any  claim  of  right  to 
enter  upon  the  surface  of  the  same,  or  any 
claim  of  right  to  enter  upon  any  portion 
tliereof,  except  the  right  hereinbefore  alleged 
and  claimed,  to-wit,  the  right  to  follow, 
work,  possess,  and  enjoy  the  veins,  lodes, 
and  ledges  so  belonging  to  defendant  as  afore- 
said." The  "veins,  lodes,  and  ledges"  re- 
ferred to  in  the  last-quoted  paragraph  are 
those  whose  tops  or  apexes  .lie  within  the 
vertical  side  lines  of  the  West  Bullion  claim, 
the  right  "to  follow,  work,  possess,  and  en- 
joy" which,  do  not,  therefore,  conflict  with 
any  right  claimed  by  the  plaintiff,  since  the 
plaintiff  claims  only  the  right  to  follow, 
work,  possess,  and  enjoy  all  veins,  lodes,  and 
ledges,  the  tops  or  apexes  of  which  lie  w^ithin 
the  vertical  side  lines  of  the  claims  described 
in  the  amended  complaint  as  the  "Ualston 
No.  2,"  the  "Homestake,"  and  the  "Stone- 
wall," in  which  the  defendant  disclaims  any 
interest  or  estate  whatever.  There  was  some 
controversy  as  to  whether  the  amended  an- 
swer was  Hied  by  leave  of  the  court,  and  it 
was  stricken  out  by  the  court  because  no 
leave  had  been  granted  to  file  it;  and  after  it 
was  stricken  out  the  court  denied  leave  ta 
file  it  upon  the  ground  that  it  constituted  no 
defense  to  the  amended  complaint.  But,  for 
the  purposes  of  this  appeal.  It  will  be  regard- 
ed as  if  it  had  been  properly  on  tile  when  the 
plaintiff  moved  for  judgment  on  the  plead- 
ings. There  was  no  cross-complaint  to  the 
amended  complaint.  On  motion  of  plaintiff's 
attorneys  the  court  gave  judgment  for  plain- 
tiff on  the  pleadings  without  evidence.  The 
judgment  recites  that  the  defendant  disclaiois 
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any  Interest  or  estate  in  the  real  property  de- 
scribed in  tlie  amended  complaint,  or  in  any 
part  thereof,  and  in  the  usual  form  adjudges 
tliat  the  plaintiff  is  the  owner  thereof,  and 
that  the  defendant  has  no  estate  or  interest 
therein,  and  closes  with  the  following  para- 
graph: "Nothing  in  this  judgment  or  decree 
shall  be  construed  as  affecting  tlie  rights  of 
this  defendant  to  any  mine,  mining  claim, 
or  location  or  veins  lo  wliich  it  has  title  or 
right  of  possession ;  nor  shall  the  same  affect 
the  right,  if  any  it  may  have,  of  said  defend* 
ant,  to  follow  any  vein  or  lode  which  it  may 
own,  or  be  entitled  to  the  possession  of,  on 
the  dip  thereof,  beneath  or  into  the  said 
mines,  mining  claims,  or  locations  of  the 
plaintiff."  This  judgment  is  without  costs, 
and,  according  to  the  principles  announced 
in  Bulwer.  etc.,  Min.  Co.  v.  Standard,  etc., 
Min.  Co.,  No.  18,192.  ante  1102,  (this  day  de- 
cided.) is  clearly  right.  It  does  not  touch  or 
affect  any  property  or  right  cl.iimed  by  the 
dcfenilant,  and  it  gives  to  the  plaintiff  only 
what  is  disclaimed  by  defendant. 

As  to  the  appeal  from  the  order  denying 
defendant's  motion  to  change  the  place  of 
trial,  it  is  to  be  observed  that  the  only  ground 
of  the  motion  alleged  or  attempted  to  be 
proved  was  that  the  "judge  of  said  court  is 
disqualified  from  acting  in  said  case  on  ac- 
count of  liis  bias  and  prejudice  against  the 
defendant  and  A.  Pettibone,  its  president 
and  resident  manager,"  which  is  not  one  of 
the  grounds  of  disqualiQcation  enumerated 
in  section  170  of  tlie  Code  of  Civil  Procedure, 
and  therefore  not  a  ground  of  disqualification. 
McCauley  v.  Weller,  12  Cal.  500;  People  v. 
Williams,  24  Cal.  31.  Besides,  the  pleadings 
raised  no  issue  of  fact  to  be  tried  by  any 
court  or  jury.  •  I  think  th&judgment  and  or- 
der should  be  afBrmed. 

We  concur:  Gibson,  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or* 
der  are  alHrmed. 


(83  Cat.  62S) 

Phelps  et  at.  v.  Pbtisch.    (No.  12,738.) 
(Supreme  Court  of  Califomiiu    May  2,  1S90.) 
Rbal-Estate  Aobnt — Right  to  Commission. 
A  real'  estate  brolier,  employed  to  find  a  pur- 
chaser of  land  at  a  designated  price,  under  an  agree- 
ment  whereby  the  owner  Is  to  furnish  a  perfect 
abstract  of  title  on  a  depoftit  of  10  per  cent,  of  the 
price  by  tlie  purchaser,  bas  earned  bis  commission 
when  he  produces  a  purchaser  willing  to  buy  on 
the  prescribed  terms;  and  where  the  owner  aftei^ 
wards  induces  bis  title  to  be  rejected  for  the  pur- 
pose of  defeating  the  sale,  the  broker's  return  of 
tbe  deposit,  in   compliance  with  the  contract  of 
sale,  though  without  the  owner's  knowledge,  does 
not  affect  bis  rlsbt  to  his  commission. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara  coun- 
ty; Frs.  £.  Spencer,  Judge. 

T.  H.  Laine,  for  appellant.  A.  8.  Kit- 
tredff.?,  for  respondents. 

Hayne,  C.  This  was  an  action  to  recover 
^1,160.75  as  broker's  commissions  for  nego- 


tiating a  sale  of  real  property.  The  trial 
court  gave  judgment  for  the  plaintiffs,  and 
the  defendant  appeals.  The  evidence  is  not 
brought"  up,  and  the  findings  must  therefore 
be  taken  to  correctly  set  forth  tlie  facts  of  the 
case,  which  are  as  follows:  The  defendant  au- 
thorized one  Dunn,  the  assignor  of  tlie  plain- 
tiffs, to  sell  a  tract  of  land  then  possessed 
and  claimed  by  defendant  at  a  price  not  less 
than  $23,125,  and  promised  in  writing  tliat 
he  "should  receive  from  defendant,  as  com- 
missions for  making  such  sale,  the  sum  of  5 
per  cent,  upon  the  full  amount  for  which  said 
property  should  be  sold,  and  that,  upon  de- 
posit of  10  per  cent,  of  the  purcliase  price  by 
the  purchasers,  the  defendant  would  furnish 
.  to  him  a  complete  and  perfect  abstract  of  title 
thereto."  Dunn  procured  purchasers  who 
were  willing  to  take  the  property  at  823,215, 
and  who  deposited  with  him  10  per  cent,  of 
this  amount,  taking  a  written  receipt  contain- 
ing the  following  clause:  "Title  to  prove 
good,  or  no  sale,  and  this  deposit  to  be  re- 
turned." The  defendant  "  was  immediately 
informed  of  said  sale  and  its  terms,  and  ex- 
pressed himself  as  satisfied  therewith,  and 
acquiesced  therein;"  and  an  abstract  of  title 
was  prepared,  at  the  instance  of  Dunn,  and 
given  to  the  purchasers,  who  placed  it  in  the 
hands  of  their  attorney.  A  few  days  after 
the  arrangement  "the  defendant  became  dis- 
satisfied with  the  price  at  which  the  property 
had  been  sold,  and  exerted  himself  to  cast 
suspicion  upon,  and  to  impeach  and  discredit, 
his  title,  in  order  to  pravent  a  consummation 
cif  said  sale."  He  first  went  to  the  plaintiff 
Smith,  who  had  assisted  Dunn  in  negotiating 
the  sale,  and  offered  to  pay  him  the  amount 
of  the  commission  if  he  would  break  up  the 
sale.  Smith  declined  the  proposition.  The 
defendant  then  went  to  the  attorney  for  the 
purchasers,  who  was  examining  the  abstract 
of  title,  and  gave  him  notice  of  certain  mat- 
ters which  induced  him  to  reject  the  title. 
The  purchasers  thereupon  refused  to  complete 
the  purchase,  and  demanded  the  return  of 
their  deposit,  which  was  thereupon  returned 
to  them  by  Dunn  without  the  knowledge  or 
consent  of  the  defendant. 

U{)on  these  facts,  we  think  that  the  judg- 
ment in  favor  of  the  plaintiffs  was  clearly 
right.  The  contract  of  the  parties  was  not 
that  there  should  be  an  actual  transfer  of  the 
title,  or  a  valid  contract  for  such  transfer.  It 
was  merely  that  the  broker  should  find  a  pur- 
cliaser  who  was  willing  to  buy  upon  certain 
tain  terms.  Duffy  v.  Hobson,  40  Cal.  244; 
Armstrong  v.  Lowe,  76  Cal.  616, 18  Pac.  Uep. 
758.  This  being  the  contract  on  the  broker's 
part,  it  was  performed  when  he  produced 
purchasers  who  were  willing  to  buy  upon 
such  terms.  Plielan  v.  Gardner,  43  Cal.  311. 
It  makes  no  difference  whether  the  defendant 
had  a  good  title  or  not.  If  he  had  not  a  good 
title,  and  tbe  transaction  failed  in  conse- 
quence, that  was  not  the  broker's  fault,  and 
is  no  reason  why  he  should  lose  his  commis- 
sion. Middleton  v.  Findia,  25  Cal.  81.  If 
he  had  a  good  title,  but  took  measures  to  have 
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It  rejected  by  the  purchaser's  attorney  for  the 
purpose  of  defeating  the  sale,  it  needs  no  ar- 
gument or  authority  to  show  that  the  broker's 
right  to  a  commission  is  not  thereby  defeated. 
It  is  immaterial  that  Dunn  returned  the  de- 
posit to  the  purchasers  without  the  knowledge 
or  consent  of  the  defendant.  The  condition 
upon  which  he  held  it  was  that  it  should '  be 
returned  if  the  title  should  not  "prove  good." 
If  the  title  was  not  in  fact  good,  it  was  the 
duty  of  the  depositary  to  make  the  return. 
If  the  title  was  good,  but  the  defendant,  for 
the  purpose  of  defeating  the  sale,  induced  the 
purchasers  to  believe  that  it  was  bad,  and  to 
act  upon  such  belief,  he  had  no  more  right  to 
have  the  deposit  retained  than  he  bad  to  de- 
prive the  broker  of  his  commission.  It  makes 
no  difference  up«n  whom  tlie  demand  for  a 
return  of  the  deposit  was  made,  or  whether 
it  was  retunied  ur  not.  The  complaint  was 
drawn  with  unusual  precision,  and  the  de- 
murrer was  properly  overruled.  We  there- 
fore advise  that  the  judgment  be  affirmed. 

We  concur:  Gibson,  C;  VAHciiEF,  C. 

Pes  CuniAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  ia  af- 
firmed. 

(84  Cal.   ai) 

Thobmton  <t  ai.  V.  Hoge,  Jndge.    (No. 
13,742.) 

(Supreme  Court  «</■  California.  Jlay  81, 1890.) 
Bill  ov  Exocmoirs— Skttlkkbmt — MiLKSAMns. 

Where,  on  the  hearing  of  an  alternative 
writ  of  manaate  commanding  a  judge  to  show 
cause  why  be  has  not  settled  a  bill  of  exceptions  In 
B  case,  it  appears  that  he  has  settled  a  bill,  the  su- 
preme court  will  not  order  a  reference  to  ascertain 
whether  the  bill  as  settled  is  correct,  but  will  dis- 
charge the  writ. 

In  bank.    Application  for  mandamus. 

Geo.  H.  Buck  and  Edward  Fitzpatrick, 
for  petitioners.  Thos.  M.  Osmont,  for  re- 
spondent. 

Sharpstein,  J.  To  an  alternative  writ  of 
mandate,  issued  out  of  this  court,  command- 
ing respondent  to  show  cause,  if  any  be  may 
have,  why  he  has  failed,  neglected,  and  re- 
fused, and  still  neglects  and  refuses,  to  al- 
low, settle,  certify,  and  sign  the  bill  of  ex- 
ceptions, or  other  proper  bill  of  exceptions, 
in  the  petition  of  the  petitioners  mentioned, 
the  respondent  has  filed  his  answer,  in  which 
he  denies  that  he  has  refused  to  sign  or  cer- 
tify a  correct  bill  of  exceptions  in  the  cause 
mentioned  in  said  petition,  and  alleges  that 
he  lias  settled,  certified,  and  filed  a  correct 
bill  of  exceptions  in  said  cause.  That  he  has 
settled,  certified,  and  filed  a  bill  of  exceptions 
Is  not  controverted  by  petitioners;  but  they 
insist  that  it  is  not  a  correct  bill  of  excep- 
tions, and  ask  this  court  to  order  a  reference 
in  order  that  evidence  may  be  taken  on  that 
issue.  We  know  of  no  precedent  for  such  a 
proceeding.  The  writ  has  accomplished  the 
purpose  for  which  it  was  issued,  and  is  there- 


fore/uncftM  officio.  There  can  be  no  far- 
ther proceedings  under  it  8ucb  being  tlie 
case,  the  writ  should  be  discharged.  Writ 
discharged,  and  proceeding  dismissed. 

We  concur:  Fox,  J.;  McFakland,  J. 

Patebson,  J.  I  concur.  The  remedy  aft- 
er a  bill  has  been  settled  is  provided  by  sec- 
tion 652  of  the  Code  of  Civil  Procedure.  A 
judge  may  l>e  compelled  to  act  by  mandate, 
but  bis  discretion  cannot  be  controlled  there- 

by.  

(8S  Cal.  1«) 

Peofle  «d  r«Z.  Ebrn  Covhtt  o.  Baxkb. 
(No.  13,542.) 

(Supreme  Cowrt  of  CaUfcniia.    Ifarch2S,1.890L> 

In  bank.  On  petition  for  rehearing.  For 
former  report,  see  ante,  364. 

Feb  Citriam.  We  do  not  think  that  the 
opinion  heretofore  filed  in  tins  case  ought  to 
be  understood  as  requiring  the  order  of  the 
board  of  supervlsora  to  state  the  number  and 
denomination  of  the  bonds  to  be  issued  for 
each  particular  purpose.  All  that  was  in- 
tended was  that  the  amount  of  bonds  for  eacb 
purpose  must  be  stated.    Rehearing  denied. 


(84  Cal.  89;    S  Cal.  Cnrep.  2W) 

fiBBSON  0.  EwiMO  et  aL    (Ko.  12.702.) 

(Supreme  Cowt  of  OaHfomla.    May  8,  MHO.) 

LmiTATioNS— Malicious  Prosbcdtion— Subvit- 
uta  Fartnxk.  ' 

1.  In  an  action  by  a  surviving  partner,  the 
oom  plaint  alleged  tliat  defendants  maliciously  pros- 
ecuted a  claim  against  plalnlifl's  firm,  knowing 
that  it  was  traudulept;  that,  to  m^ciously  injure 
said  firm,  they  caused  an  attachment  to  be  levlad 
on  merchandise  thereof;  that  the  action  resulted 
In  a  judgment  for  plaintiff.  Held,  that  the  main 
cause  of  action  set  out  was  the  malicious  prosecu- 
tion, and  that  the  determination  of  the  acticm  in 
plaintiff's  favor,  and  not  the  levy  of  the  attadi- 
ment,  which  was  a  mere  Inddent,  fixed  tbs  dats 
from  which  the  statute  ran  against  the  present  ac- 
tion. Distinguishing  McCuskerv.  Walker,  77  CaL 
208, 19  Fao.  Rep.  883. 

2.  Under  CivU  Code  CaL  S  2401,  providing  tba» 
"  a  partner  authorised  to  act  In  liquidation  may  col- 
lect, compromise,  or  release  any  debts  due  to  the 
partnership,  payor  compromise  any  claims  against 
It,  and  dispose  of  the  partnership  property, "  a  sur- 
viving partner  may  sue  for  damages  to  the  part- 
nership estate  by  reason  of  a  malldous  prosecution 
of  a  claim ;  the  words  "debts  "  and  "olauns"  being 
here  used  synonymously. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco. 

Xopoe  &  Crimmins,  for  appellant  lAogd 
<ft  Wood  and  B.  F.  Preston,  for  respondents. 


Gibson,  0.  This  is  an  action  brought  by 
plaintiff,  as  the  surviving  partner  of  the  firm 
of  A.  Berson  &  Son,  against  all  the  defend- 
ants except  R.  £.  Corson,  as  partners  under 
the  firm  name  of  Ewing,  Plum  &  O'Brien, 
and  said  Corson,  to  recover  damages  for  ma- 
liciously prosecuting  another  suit  on  a  fraud- 


Digitized  by 


Google 


€al.) 


BKliSON  t>.  EWING. 


1113 


ulent  claim,  and  obtaining  a  writ  of  attach- 
ment thereon,  and  causing  the  same  to  be 
levied  upon  the  property  of  the  firm  of  A. 
Berson  &  Son.  Two  demurrers  to  plaintiff's 
■complaint  were  filed, —  one  by  defendants 
Flood  and  Coleman,  and  the  other  by  defend- 
ants Plum  and  Corson.  Both  were  sustained, 
and  judgment  thereupon  entered  for  defend- 
ants. From  this  judgment,  plaintiff  appeals. 
The  complaint  is,  in  substance,  as  follows: 
The  plaintiff  and  A.  Berson  were  partners  do- 
ing business  in  the  city  and  county  of  San 
Francisco  under  the  firm  name  of  A.  Berson 
■&  Son  until  December  24, 1883,  (?)  when  the 
said  A.  Berson  died.  On  or  at)out  the  1st 
day  of  Junet  1885,  the  defendants  other  than 
Corson,  who  were  then  and  still  are  partners 
under  the  firm  name  of  Ewing,  Plum  & 
O'Brien,  maliciously,  and  for  the  purpose  of 
injuring  A.  Berson  &  Son,  pretended  to  have 
a  claim  against  tlie  latter  for  a  large  amount 
-of  money,  lliough  they  (Ewing,  Plum  & 
O'Brien)  well  knew  that  such  claim  was 
fraudulent,  and  did  not  in  fact  exist;  and, 
inorder  to  carry  out  their  malicious  intention 
to  injure  and  oppress  A.  Berson  &  Son,  they, 
{Ewing,  Plum  &  O'Brien,)  on  the  date  last 
mentioned,  conspired  with  defendant  Corson, 
whereby  tl>e  latter  took  an  assignment  of  the 
fraudulent  claim,  and  brought  suit  thereon 
in  his  own  name,  as  assignee,  against  A.  Ber- 
son &  Son,  in  the  superior  court  of  the  city 
and  county  of  San  Francisco.  In  further- 
ance of  his  conspiracy  with  Ewing,  Plum  & 
O'Brien,  and  further  intending  to  malicious- 
ly injure  A.  Berson  &  Son,  he,  (Corson,)  on 
the  date  last  referred  to,,  without  cause,  sued 
out  a  writ  of  attachment  in  the  action  brought 
by  him,  and  caused  tlie  same  to  be  levied 
upon  the  merchandise  of  A.  Berson  &  Son; 
consisting  of  carpets,  upholstery,  and  furni- 
ture, in  their  store  in  said  city  and  county, 
and  placed  a  sheriff's  keeper  in  charge  of  the 
same.  Thereafter,  and  before  the  trial  of 
said  action,  the  plaintiff  caused  the  court,  by 
its  order,  to  bring  in  Ewing,  Plum  &  O'Brien 
as  proper  and  necessary  parties  to  the  action. 
On  or  about  June  14,  1887,  the  said  action 
was  tried  by  the  court  without  a  jury,  and  re- 
sulted in  a  judgment  on  the  said  pretended 
claim  in  favor  of  plaintiff  and  against  Ewing, 
FInm  &  O'Brien  and  Corson,  by  which  judg- 
ment the  attachment  was  dissolved.  The 
bringing  of  said  action  and  levying  the  writ 
of  attachment  issued  tlierein  damaged  A. 
Berson  &  Son  in  their  business  and  credit, 
and  caused  them  to  sustain  loss  by  the  stop- 
page of  goods  in  transitu  from  New  York, 
and  by  being  compelled  to  pay  attorneys'  fees 
in  obtaining  a  dissolution  of  the  attachment, 
keepers'  fees,  and  costs  of  other  attachments 
levied  upon  their  merchandise. 

The  argument  of  the  respondent  in  sup- 
port of  the  ruling  of  the  court  below  is: 
First,  that  the  action  is  barred  by  the  pro- 
visions of  section  389  of  the  Code  of  Civil 
Procedure,  because  it  appears  from  the  face 
of  the  complaint  ttiat  more  than'  two  years 
'lave  elapsed  between  the  date  of  the  issu- 


ance of  the  writ  of  attachment  and  the  com- 
mencement of  this  action;  second,  that  under 
section  2461  of  the  Civil  Code,  the  plaintiff 
has  no  capacity,  as  a  surviving  partner,  to 
maintain  this  action. 

The  respondents'  counsel,  in  their  first 
point,  have  evidently  mistaken  the  scope  of 
the  complaint,  by  confining  it  to  the  wrong- 
ful issuance  and  levy  of  the  writ  of  attach- 
ment. The  main  cause  of  action  is  for  the 
malicious  prosecution  of  a  civil  action;  and 
all  the  facts  necessary  to  maintain  it  appear 
in  the  complaint,  to-w!t,  that  defendants  ma- 
liciously, and  without  probable  cause,  prose- 
cuted an  action  upon  an  unfounded  claim 
against  plaintiff's  firm  to  their  damage,  and 
which  action  was  determined  in  their  favor. 
Eastin  v.  Bank  of  Stockton,  66  Cal.  123,  4 
Pac.  Eep.  1106;  Kinsey  v.  Wallace,  36  Cal. 
462.  The  writ  of  attachment  was  a  mere  in- 
cident of  tlie  action  complained  of,  but  the 
use  maile  of  it  aggravated  thedamages  which 
resulted  from  the  prosecution  of  said  action; 
and  it  is  settled  in  this  state,  by  Eastin  v. 
Bank  of  Stockton,  supra,  that  tlie  prosecu- 
tion without  probable  cause  of  an  unfounded 
civil  proceeding,  in  which  a  writ  of  attach- 
ment is  not  issued,  is  actionable  on  the  part 
of  any  one  injured  by  such  a  proceeding. 
One  of  the  essential  facts  to  the  maintenance 
of  an  action  of  the  kind  before  us  is,  as  above 
stated,  tliat  the  malicious  suit  terminated  in 
favor  of  the  party  against  whom  it  was  pros- 
ecuted. Were  this  not  so,  the  plaintiff  might 
recover  for  the  malicious  suit,  and  still  have 
judgment  rendered  against  him  in  such  suit. 
Now  the  malicious  prosecution  complained  of 
in  this  case  did  not  terminate  in  favor  of 
plaintiff's  firm  until  June  14,  1887;  and,  al- 
though the  record  here  does  not  disclose  when 
the  original  complaint  in  this  case  was  filed, 
it  does  show  that  the  amended  complaint  was 
filed  November  8, 1887,  from  which  we  must 
infer  that  the  action  was  commenced  on  or 
prior  to  that  date.  It  is  therefore  clear  tliat  ' 
the  period  of  two  years  prescribed  in  section 
339.  subd.  1,  of  the  Code  of  Civil  Procedure, 
within  which  actions  of  this  character  may 
be  brought,  had  not  elapsed  when  the  amend- 
ed complaint  was  filed.  McCusker  v.  Walk- 
er, 77  Cal.  208,  19  Pac.  Rep.  382,  and  Sharp 
V.  Miller,  57  Cal.  431.  relied  upon  by  respond- 
ents' counsel  to  show  that  the  cause  of  action 
here  is  barred  by  the  provision  of  the  Code  of 
Civil  Procedure  above  mentioned,  do  not  ap- 
ply. In  the  first  case,  the  levy  of  the  attach-  . 
ment  complained  of  was  made  in  an  action 
which  was  brought  by  a  purchaser  of  realty 
at  a  foreclosure  sale  against  one  of  the  par- 
ties to  the  foreclosure  suit,  to  recover  the 
value  of  the  use  and  occupation  of  the  realty 
during  the  period  of  redemption,  i.  e.,  from 
the  date  of  the  sale  until  he  received  his  deed 
from  the  sheriff.  He  was  entitled  to  the 
value  of  the  use  and  occupation  of  the  prem- 
ises. (Code  Civil  Proc.  §  707,)  but  the  writ  of 
attachment  which  be  caused  to  issue  and  be 
levied  upon  some  persona]  property  of  Mc- 
Cusker was  illegal;  and  it  was  Iield  that,  be- 


Digitized  by 


Google 


1114 


PAaFIO  REPORTER,  Vol.  23. 


(CaL 


ing  illegal,  the  right  of  action  for  damages 
sustain^  thereby  accrued  when  the  writ  was 
issued  and  levied,  and  that,  more  tlian  two 
years  having  elapseil  from  that  time  before 
the  action  thereon  was  commenced,  it  was 
barred  by  section  339,  Code  Civil  Proc.  Tlie 
second  case  is,  in  effect,  the  same  as  tlie  Di-st, 
and  is  commented  on  in  it.  It  is  to  be  ob- 
served tliat  in  each  of  tliose  cases  the  gist  of 
the  action  was  tlie  wrongful  issuance  and  levy 
of  thg  writ  of  attachment,  while  in  the  case 
here  the  gist  of  the  action  is  the  malicious 
prosecution  of  an  unfoundeil  actiou,  in  which, 
so  far  as  tlie  record  is  concerneii,  a  writ  of  at- 
tachment might  have  properly  issued. 

Section  24(51  of  the  Civil  Code,  relied  upon 
by  respondents'  counsel  in  their  second  point, 
resids  as  follows:  "A  partner  authorized  to 
act  in  liquidation  may  collect,  compromise, 
or  release  any  debts  due  to  the  |)artnership, 
pay  or  compromise  any  claims  against  it,  and 
dispose  of  the  partnership  property."  This, 
they  claim,  is  the  measure  of  the  surviving 
partner's  power.  Under  it,  lie  may  collect 
debts  only,  but  may  release  or  compromise 
claims  against  the  partnership.  Now,  while' 
the  word  "debt,"  in  its  legal  sense,  does  not, 
like  the  word  "claim,"  include  a  demand  for 
damages  arising  from  a  turt,  still  we  think 
they  were  used  in  the  above  section  synony- 
mously, and  probably  to  avoid  repetition,  and 
that  the  term  "debt"  was  intended  to  have 
an  application  as  broad  as  that  of  the  word 
"claim."  It  would  indeed  be  strange  if  a 
surviving  partner  could  compromise  any 
claim  against  the  firm,  but  could  neither 
compromise  nor  enforce  one  in  favor  of  it. 
By  section  1685  of  the  Code  of  Civil  Proced- 
ure a  "surviving  partner  has  the  right  to  con- 
tinue in  possession  of  the  partnership,  and  to 
settle  its  business  *  •  *  without  delay." 
The  power  to  settle  gives  full  authority  to  the 
surviving  partner  to  do  everything  that  may 
be  necessary  to  wind  up  the  affairs  of  the  part- 
nei'ship,  but  he  can  do  nothing  which  is  not 
indispensable  to  this  end.  T.  Pars.  Partn .  388. 
The  case  of  Lawrence  v.  Martin,  22  Cal.  174, 
cited  by  respondents,  simply  goes  to  the  point 
that  the  claim,  being  one  arising  out  of  a  tort, 
is  unassignable.  It  by  no  means-  suslnins 
the  proposition  that  a  surviving  partner  can- 
not maintain  an  action  on  such  a  claim  for 
damages  sustaineil  by  the  partnership  estate. 

It  therefore  follows  that  the  court  erred  in 
sustaining  the  demurrers  to  the  complaint; 
and  we  advise  that  the  judgment  he  reversed, 
and  the  cause  remanded,  with  directions  to 
the  court  below  to  overrule  the  demiirrei's, 
and  grant  defendants  leave  to  answer  withir. 
the  usual  time. 

We  concur:    Belchkr,  C.  C;  Poote,  C. 

Per  Cukiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  the  court  below  to  overrule  the  de- 
murrers, and  grant  defendants  leave  to  an- 
swer within  the  usual  time. 


(84  Cal.  185) 

Uhuiorn  v.  Goodman.  (No.  13,422.) 
(Supreme  Court  of  California.  May  81,  1890.) 
Land  Contbact — CossTROCTtos. 
Defendant's  testator,  Gr.,  by  writiag,  made 
R.  his  sole  agent,  for  30  days,  to  sell  certain  land 
on  certain  terms.  Within  the  SO  days,  R.  gave  a 
contract  by  which  he  agreed  to  oonTcy  the  land  to 
B.  or  order  on  terms  different  from  those  author- 
ized by  a.  This  agreement  was  signed  by  R.  as 
"grantee "  of  G.  The  next  day,  G.  indorsed  on  the 
same  paper  an  agreement  to  deed  to  R.  or  order 
"the  herein-described  lands"  for  a  certain  snm. 
and  on  a  oertain  day.  Before  that  day,  G.  deeded 
the  lands  to  a  stranger.  Plaintiff,  claiming  that 
B.  and  P.,  to  whom  6.  assigned  the  contract  with 
R.,  were  his  agents,  and  that  the  contract  inured 
to  his  benefit,  sued  G.'s  executor  for  the  breach. 
Held  that,  in  the  absence  of  proof  that  plaintiff 
or  his  agents  obtained  an  order  from  R.  on  G.  for 
a  conveyance  of  the  land,  a  nonsuit  was  properly 
granted. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Napa  county; 
R.  Crouch, Judge. 

King  d-  Saufley  and  Henry  Hogan,  for  ap- 
pellant. F.  E.  Johnston  and  A.  G.  Booth, 
for  respondent. 

Gibson,  C.  This  is  an  action  for  damages 
for  breiich  of  contntct.  July  9,  1887,  and 
prior  thereto,  the  decedent  was  the  owner  of 
12,800  acres  of  laud  in  Fresno  county.  On 
the  date  mentioned,  he  gave  to  P.  Rothermal 
a  writing,  (Exhibit  A.)  by  which  he  was  to 
have  the  sole  privilege,  for  a  certain  time,  of 
selling  the  land  referred  to,  upon  certain 
terms.  The  material  part  of  the  writing  is 
as  follows:  "San  Francisco,  July  9,  1887.  I 
hereby  give  P.  Kothermal  the  sole  privilege, 
for  thirty  days  from  date,  to  sell  my  lands  in 
Fresno  county  for  $3  per  acre.  Terms,  cash, 
or  half  cash,  bahiiice  on  mortgage  at  7  per 
cent,  interest.  •  *  *  Jas.  H.  Goodman." 
July  30.  1887,  Rothermal  contracted  to  sell 
the  same  land  to  H.  Y.  Burner  or  order  for 
the  sum  of  4(44,800,  payable  in  the  following 
manner:  $2,000  were  to  be  deposited  by  Bur- 
ner in  the  First  National  Bank  of  San  Fran- 
cisco, there  to  remain  until  September  1. 
1887,  when  Burner  was  to  pay  the  same  to 
Rothermal,  through  the  bank,  together  with 
the  further  sum  of  $13,000,  and  upon  such 
payment  being  made  the  latter  was  to  execute 
a  deed  conveying  a  perfect  title  to  "said  Bur- 
ner or  his  order, "  and  the  latter  was  in  return 
to  execut«  a  mortgage  upon  the  same  land,  in 
favor  of  Rothermal,  to  secure  the  remaining 
$29,000  of  the  purchase  price,  which  was  to 
be  paid  one-half  in  one  year,  and  the  other 
half  in  two  years,  from  September  1,  1887, 
with  interest  on  such  deferred  payments  at 
7  per  cent,  per  annum.  But,  in  the  event  of 
Burner's  failure  to  make  the  payment  of  the 
$15,000  as  stipulated,  then  he  was  to  forfeit 
the  $2,000  on  deposit  to  Rothermal.  This 
agreement  to  sell  was  signed:  "P.  Rother- 
mal, Grantee  of  James  U.  Goodman."  Bur- 
ner signitied  his  assent  to  the  terms  of  the 
agreement,  and  compliance  with  the  require- 
ment as  to  the  deposit  of  the  sum  of  $2,000, 
by  writing  and  signing  the  following  on  the 
same  paper:  "San  Francisco,  August  1, 1887. 
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I  have  this  day  deposited  the  above  two  thou- 
sand (^2.000)  dolhirs  in  the  First  National 
Bank  of  San  Francisco,  California,  with  the 
foregoing  contract  and  receipt;  and  I  hereby 
concur  in  and  agree  to  tlie  terms  of  said  con- 
tract and  receipt.  H.  V.  Burner.  "  On  tlie 
next  day,  Goodman  indorsed  the  following 
on  tiie  same  paper:  "San  Francisco,  August 
2,  1887.  I  will  deed  to  P.  Rotliermal  or  or- 
<ler  the  herein  described  lands  on  September 
1, 1887,  on  his  paying  me  the  sum  of  fourteen 
thousand  two  hundred  ($14,200)  dollars,  and 
execute  to  me  a  njortgagf  for  $20,000  for  one 
and  two  years,  with  interest  at  7  per  cent, 
per  annum.  Jas.  H.  Goodman."  There- 
after, but  at  what  time  does  not  appear. 
Burner  assigned  his  interest  in  the  contract 
to  J.  W.  Pearson,  and  wrote  such  assignment 
upon  the  contract  as  follows:  "I  hereby  as- 
sign all  my  right,  title,  and  interest  in  said 
contract  to  Jno.  W.  Pearson.  H.  V.  Bur- 
ner." The  instrument  made  up  of  the  fore- 
going  parts  is  marked  "Exhibit  B."  After 
Burner  assigned  ids  interest  in  it,  it  was  by 
Rothermal  and  the  former  delivered  to  one 
Coffin  for  Pearson,  who  deposited  it,  together 
with  Exhibit  A  and  a  certifleU  check  for 
§2,000,  in  the  bank  last  meiitionet!.  Good- 
man, on  August  29,  1887,  conveyed  all  the 
lands  describe^  in  Exhibit  B  to  one  F.  P. 
Hooper.  July  3,  1888,  Goodman  died,  leav- 
ing a  will,  which  was  subsequently  admitted 
to  probate;  and  the  defendant  was  appointed 
and  qualified  as  the  executor  of  the  same. 
December  26,  1888,  plaintiff  presented  the 
claim  in  suit,  for  $61,040  damages  against 
Goodman's  estate,  to  the  defendant  as  execu- 
tor, who  rejected  it. 

Defendant's  counsel,  at  the  trial,  upon  proof 
of  the  fact  that  Goodman  had  conveyed  to 
Hooper  as  above  stated,  admitted  that  if  J. 
H.  Goodman,  by  a  prior  conveyance  of  the 
land,  had  placed  it  beyond  his  power  to  trans- 
fer the  same  to  plaintiff  or  Burner  or  order, 
no  tender  of  money,  or  offer  to  perform  the 
obligations  of  the  contract  signed  by  Rother- 
mal to  be  performed  upon  his  part,  was  nec- 
essary. There  was  testimony  Introduced 
tending,  in  a  slight  degree,  to  show  that  Bur- 
ner and  Pearson,  to  whom  the  former  assigned 
his  interest  in  the  contract,  acted  as  agents 
for  plaintiff  in  the  matter.  At  the  close  of 
plaintiff's  case  the  court  granted  a  nonsuit 
upon  the  grounds:  Firnt,  that  no  liability 
on  the  part  of  the  deceased  to  plaintiff  was 
shown ;  second,  that  no  order  from  Rothermal 
to  Goodman  to  convey  the  land  to  any  one 
was  shown.  From  the  judgment  of  nonsuit, 
and  an  order  denying  a  new  trial,  this  appeal 
is  taken. 

Do  the  instruments  above  set  forth  show 
any  liability  on  the  part  of  Goodman  to  plain- 
tiff? Plaintiff  claims  they  do — First,  be- 
cause Goodman's  indorsement  on  Exhibit  B 
bound  him  to  convey  to  Rothermal  or  his  or- 
der, and  the  previous  agreement  of  Rother- 
mal to  sell  to  Burner  constituted  such  an  or- 
der from  Rothermal  to  Goodman  to  convey 
to  Burner;  and,  second,  because  Burner  and 


Pearson  acted  for  him  as  his  agents  in  pur- 
chasing the  lands  from  Rothermal. 

Ttie  first  contention  of  plaintiff  assumes 
that  Exhibit  B  is,  in  effect,  but  one  agree- 
ment. In  support  of  it,  he  cites  Ingoldsby 
v.  Juan,  12  Cal.  573,  as  a  similar  case.  That 
case  was  not  at  all  similar  to  this.  There 
the  husband,  instead  of  joining  in  bis  wife's 
deed  in  the  usual  manner,  added  at  the  bot- 
tom of  the  deed,  and  after  the  certificate  of 
his  wife's  acknowledgment:  "1  have  read  the 
foregoing,  and  fully  agree  with  the  convey- 
ance made  by  my  wife.  Lewis,  Depeaux," 
— which  he  acknowledged  before  the  same  of- 
ficer that  certified  to  his  wife's  acknowledg- 
ment, and  it  was  held  that  "this  was  con- 
temporaneous with,  and  a  part  of,  the  exe- 
cution of  the  original  deed. "  It  is  a  well-es- 
tablished rule  that  several  contracts  between 
the  same  parties,  in  relation  to  the  same  sub- 
ject-matter, and  made  as  parts  of  the  same 
transaction,  are  to  be  construed  together, 
and  is  embodied  in  section  1642  of  the  Civil 
Code.  But  in  Exhibit  B  we  have  several 
contracts,  each  between  different  parties, 
made  at  different  times,  and  upon  different 
terms.  The  thing  contracted  about  in  each, 
it  is  true,  is  the  same;  but  the  object  of  each 
contract  is,  however,  to  sell  the  same  thing 
for  a  different  price,  upon  different  condi- 
tions. By  the  terras  of  Exhibit  A,  Goodman 
simply  authorized  Rothermal  to  find,  within 
30  days  from  the  date  thereof,  a  purchaser  for 
his  land  at  the  price  fixed  therein.  But  the 
latter,  assuming  to  be  the  vendee  of  the  land, 
made  a  contract  to  sell  it  to  Burner  for  $44,- 
800,  upon  different  terms,  and  within  a  period 
beyond  the  limit  provided  for  in  Exhibit  A. 
To  place  Rothermal,  who  had  exceeded  his 
authority,  in  a  position  to  execute  his  con- 
tract with  Burner,  Goodman  made  and  signed 
the  memorandum  of  August  2d,  whereby  he 
agreed  to  sell  the  same  laud  to  Rothermal  ur 
order,  on  September  1,  1887,  for  $34,200,  or 
$10,600  less  than  Rothermal  had  agreed  to 
Still  the  same  land  for  to  Burner.  This  last 
agreement  of  Goodman's  superseded  Exhibit 
A,  and  apparently  changed  the  attitude  of 
Rothermal  from  that  of  an  agent  to  sell  un- 
der said  exhibit  to  that  of  a  vendee  of  the 
land.  Rothermal's  contract  with  Burner, 
and  Goodman's  contract  with  Rothermal,  al- 
though written  upon  the  same  paper,  were 
as  separate  and  distinct  as  if  written  upon 
separate  pieces  of  paper,  and  without  any 
knowledge  on  the  part  of  Goodman  of  Roth- 
ermal's contract  with  Burner.  Each  is  sep- 
arate and  complete  in  itself,  and  needs  no 
reference  to  the  other,  except  that  of  Good- 
man's refers  for  a  mere  description  of  the 
land  to  Rothermal's  contract  with  Burner. 
Goodman,  at  the  time  he  wrote  his  agreement 
to  sell  to  Rothermal,  had  the  latter's  agree- 
ment with  Burner  before  him,  which  dis- 
closed to  him  that  Rothermal  was  to  receive 
$10,600  more  from  Burner  than  he  (Good- 
man) was  to  get  from  Rothermal.  Goodman 
was  apparently  satisfied  with  the  arrange- 
ment, and   willing    that   Rothermal  sliould 
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make  as  much  as  he  could  over  and  above  the 
sum  the  latter  liad  agreed  to  pay  to  Goodman. 
There  waa  no  other  mode,  as  far  as  the  record 
goes,  provided  for  to  compensate  Botliermal 
for  taking  the  land,  and  disposing  of  it.  Sup- 
pose Goodman  bad  construed  Exhibit  B  to 
mean  that  Burner  was  the  assignee  of  Koth- 
ermal's  interest  in  tlie  lalter's  contract  with 
him,  and  upon  such  assumption  had  conveyed 
to  Burner,  for.  either,  the  price  the  latter 
was  to  pay  to  Bothermal,  or  that  he  (Good- 
man) was  to  receive  from  Ilolhernial,  and 
thereby  deprive  the  latter  of  $10,600,  can 
there  be  any  doubt  but  what  Rotlierraal  could 
sue  Goodman  for  a  breach  of  their  contract? 
If  this  be  correct,  of  which  we  have  no  doubt, 
it  is  evident,  then,  that  the  two  contracts 
were  separate  and  independent  from  and  of 
each  other.  Burner's  assignment  to  Pearson 
of  his  interest  in  his  contract  with  Rother- 
mal  related  to  that  contract  alone,  and  cannot 
be  extended  to  embrace  Rothermal's  interest 
in  the  latter's  contract  with  Goodman,  upon 
which  he  was  to  earn  a  proflt  of  $10,600  out 
of  Burner  or  bis  assignee;  for  it  is  obvious 
that  a  person  cannot  assign  any  interest  in  a 
contract  greater  than  his  own. 

I^ow,  it  may  well  be,  as  suggested  by  de- 
fendant's counsel,  that,  for  aught  that  ap- 
pears to  to  the  contrary,  Goodman,  who  con- 
veyed tlie  land  to  Hooper  prior  to  the  1st  of 
September,  1887,  the  date  on  which  he  agreed 
to  convey  the  same  to  Rolhermal  or  bis  order, 
may  have  done  so  pursuant  to  an  order  from 
the  latter  directing  that  the  land  be  conveyed 
to  Hooper.  This  consideration,  we  think, 
points  the  necessity  of  requiring  the  plaintiff 
to  show  that  he  acquired  a  right  to  the  land 
from  Rothermal  by  an  order,  or  by  an  assign- 
ment of  his  interest  in  bis  contract  with 
Goodman,  before  he  can  recover  damages  for 
Goodman's  failure  to  convey  the  land  to  him. 
He  did  not  offer  any  evidence  to  meet  this  re- 
quirement, and  consequently  fulled  to  prove 
any  liability  on  the  part  of  decedent  to  him 
on  the  contraict  of  the  decedent  with  Rother- 
mal. He  endeavored  to  show,  however,  by 
the  testimony  of  Pearson  and  one  Brown  as 
to  the  contents  of  a  certain  letter,  written  by 
plaintiff  to  Pearson  about  the  middle  of  July, 
1887,  which  had  been  lost,  to  the  effect  that 
he  had  authorized  Pearson  and  Burner  to  buy 
the  "Goodman  land"  for  him  at  a  price  not 
exceeding  four  dollars  per  acre.  The  testi- 
mony of  Pearson  on  this  point  wiis  properly 
stricken  out,  because  it  appeared  by  his  own 
testimony  that  he  was  interested  in  the  con- 
tract forming  the  basis  of  the  suit  to  the  ex- 
tent of  a  certain  commission  that  he  expect- 
ed; and  it  further  appeared,  in  like  manner, 
that,  after  the  time  plaintiff  presented  his 
claim  in  suit  to  the  defendant  as  executor  of 
the  will  of  decedent,  be  acknowledged  in 
writing  that  he  was  jointly  interested  with 
plaintiff  in  the  contract,  for  the  breach  of 
which  damages  are  sought  in  this  action. 
Brown's  testimony,  given  its  utmost  weight 
and  force,  at  most  but  slightly  tends  to  prove 
that  Burner  and  Pearson  acted  as  the  agents 


of  plaintiff  in  purchasing  tlie  land  from  Roth- 
ermal. But,  assuming  that  itdoes  show  that 
fact  conclusively,  still  it  does  not  in  the 
8li<^htest  degree  tend  to  establish  that  plain- 
tiif  or  either  of  his  agents  obtained  an  order 
for  a  conveyance  of  the  land,  or  an  assign- 
ment of  Rothermal's  interest  in  bis  contract 
with  Goodman.  Plaintiff  did  not  make  any 
different  or  additional  showing  upon  his  mo- 
tion for  a  new  trial.  We  think  it  manifest 
that  the  court  was  justiRed  in  granting  de- 
fendant's motion  for  a  nonsuit,  and  denying 
plaintiff's  motion  for  a  new  trial,  and  there- 
fore advise  that  the  judgment  and  order  ap- 
peiiled  from  be  alHrmed. 

We  concur:  B£X,cbeb,  C.  C.  ;  Vanclief, 
C. 

Pbr  Curiam.  For  the  reasons  given  in 
the  fore^roing  opinion  the  judgment  and  or- 
der are  affirmed. 


(8S  Cal.  664) 

Latham  v.  Cttt  of  Los  Anoeles  et  tii. 

(No.  18,612.) 
{Supreme  Court  of  Califomia.    April  tT,  1890.) 

APPEAI/ — PBi.CTIOE — NOTICB  OF  APPEAL. 

The  court  wiU  not,  in  advance  of  a  hearing 
of  the  appeal  on  its  merits,  decide  a  motion  to  dis- 
miss for  want  of  servioe  of  notice  of  appeal  on  all 
the  adverse  parties,  as  provided  by  Code  Civil 
Proc.  Cal.  SS  US8,  940,  where  the  determination  as 
to  who  are  adverse  parties  necessitates  an  InvesU- 
gatioQ  of  the  whole  case. 

In  bank.  Appeal  from  superior  court,  Los 
Angeles  county. 

liearden  &  Daly  and  C.  McFarland,  for 
appellant.  Chapman  dkHendiick  and  John- 
ston <&  Borden,  for  respondent. 

Beattt,  C.  J.  This  is  a  suit  to  quiet  title. 
The  decree  is  that  plaintiff  and  defendant 
Bigelow  own  certitin  separate  interests  in 
the  property  in  controversy,  and  it  quiets 
their  titl^  to  their  respective  interests  as  be- 
tween themselves  and  as  against  the  city  of 
Los  Angeles.  The  city  of  Los  Angeles 
moved  for  a  new  trial,  but  served  notice  of 
the  motion  upon  the  plaintiff  only,  and,  that 
motion  being  overruled,  has  appealed  from 
the  decree  "in  favor  of  the  plaintiff  and 
against  said  defendant,"  (the  city,)  serving 
ite  notice  of  appeal  on  the  plaintiff  only,  and 
omitting  to  serve  its  co-defendant,  Bigelow. 
The  respondent  now  moves  to  dismiss  the 
appeal  on  the  ground  that  the  notice  of  ap- 
peal, not  having  been  served  on  Bigelow, 
was  not  served  on  all  the  adverse  parties. 
Code  Civil  Proc.  §§  938,  940,  and  Deering's 
Notes. 

We  cannot,  without  going  into  the  merits 
of  the  case,  see  that  Bigelow  is  necessarily 
an  adverse  party  to  the  city  of  Los  Angeles 
on  this  appeal,  or  that  his  interests  will  be 
at  all  affected  by  a  reversal  or  modification 
of  so  much  of  the  decree  as  is  in  favor  of  the 
plaintiff,  and  against  the  city.  Of  course,  on 
this  appeal,  there  can  be  no  reversal  or  mod- 
ification of  that  part  of  the  decree  which  is 
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in  favor  of  Bigelow,  bnt  possibly  the  inter- 
est assigned  to  plaintiff  may  be  held  to  be- 
long to  the  city,  and  the  decree  may  be  modi- 
fied accordingly  witliout  in  any  manner  affect- 
ing Bigelow.  Such  a  case  is  certainly  supposa- 
ble,  and  that  is  all  that  need  be  determined  for 
tlie  purposes  of  this  motion.  If  it  be  true,  as 
sug  jested  by  counsel,  that  the  peculiar  cir- 
cuu  stances  of  this  case  make  any  modifica- 
tion of  this  decree  impossible  without  injuri- 
ous'/ affecting  the  interests  of  Bigelow,  that 
fact  will  render  the  appeal  fruitless,  but  the 
question  cannot  be  decided  in  advance  of  a 
hearing  on  the  merits.  Motion  to  dismiss 
overruled. 

We   concur:     Fox,  J.;  Sharpstein,  J.; 
'Faxkhson,  J. :  McFauland,  J. 


(84  Cal.  100) 

MoGee  V,  Sweeny  et  al.  (No.  12,713.) 
{SuvrtTM  Court  of  Califomia.  May  7, 1890.) 
Eqditt — JoBiasicTioN  —  Cancbli^ltion  07  Deed. 
Wbere  a  court  of  equity  has  acquired  juris- 
diction of  the  parties,  it  may  declare  void  a  deed 
to  lands  located  in  another  state,  and  compel  a  re- 
CODTeyance. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  William  T.  Wallace, 
Judg€. 

J.  A.  McKenna,  for  appellant.  Smith  A 
Mtiraskjf,  James  F.  Smith,  and  Henly,  Stofft 
A  Rigby,  for  respondents. 

Hayne,  C.  This  was  an  action  to  have  a 
deed  to  certain  property  in  Pennsylvania  de- 
clared void,  and  for  a  reconveyance.  The 
trial  court  gave  Judgment  for  the  plaintiff, 
and  decreed  that  the  defendant,  Rosanna  Mc- 
Gee,  in  whom  the  title  stood,  should  recon- 
vey  the  property  to  the  plaintiff,  and  that  in 
defanit  of  such  reconveyance  a  commissioner 
appointed  by  the  court  should  execute  the 
conveyance.  The  defendant,  Rosanna  Mc- 
Gee,  appeals  upon  the  pleadings,  findings, 
and  judgment;  and  the  principal  point  made 
on  her  behalf  is  that  the  court  had  no  power 
to  raaice  such  a  decree  in  reference  to  proper- 
ty outside  of  the  state.  It  is  well  settled, 
however,  that  a  court  of  equity  has  power  to 
compel  a  reconveyance  of  property  outside  of 
Its  jurisdiction  by  reason  of  its  control  over 
the  parties  before  it.  The  only  question  that 
can  be  raised  is  whether  the  court  had  power 
-to  cause  the  title  to  property  in  Pennsylvania 
to  be  conveyed  by  one  of  its  officers.  But  if 
the  court  had  no  such  power  the  conveyance 
of  such  an  oflicer  would  be  void  on  its  face. 
The  title  would  remain  in  the  appellant,  and 
the  deed,  being  void  upon  its  face,  would  not 
constitute  a  cloud.  The  appellant  would  not 
be  injured,  and  cannot  complain.  If,  there- 
fore, the  decree  be  improper  in  this  regard, 
the  error  is  immaterial. 

The  point  as  to  the  inconsistency  of  the 
findings  is  without  merit.  We  therefore  ad- 
vise that  the  judgment  be  affirmed. 


We  concur:    Belchek,  C.  C.  ;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


(84  Oal.  207) 

Mattinglt  v.  Roach.    (No.  12,825.) 
(Supreme  Cmirt  of  Califomia.     May  31,  1890.) 

Bbokeb's  Commission— Sale— Demvert. 

1.  Plaintiff  alleged  that  he  was  employed  to 
sell  certain  mining  stock  fortSOO.OOO,  clear  of  costs, 
he  to  retain  the  excess,  if  any,  as  his  compensation ; 
that  he  discovered  a  purchaser  for  (425,000,  and  in- 
formed his  employer,  who  thereupon  repudiated 
his  agreement.  He  prayed  judgment  for  $125,000. 
The  court  instructed  the  jury  that  their  verdict 
must  be  for  the  whole  amount  claimed,  or  nothing. 
There  was  some  evidence  tending  to  show  a  smaller 
excess.  Held,  that  the-jury  should  have  been  per- 
mitted to  find  for  the  plaintiff  whatever  amount,  if 
anything,  they  believed  due  him  under  all  the 
evidence  in  the  case. 

3.  Mining  stock  is  personal  property,  and  its 
delivery  is  governed  by  Civil  Code,  f  1754,  provid- 
ing that  personal  property  shall  be  deliverable  at 
the  place  where  it  is  at  the  time  of  the  sale,  or 
agreement  to  sell,  unless  the  seller  has  agreed  to 
deliver  it  elsewhere,  or  an  option  for  its  delivery 
is  provided  for. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  county 
of  San  Francisco;  John  F.  Finn,  Judge. 

B.  Wm.  Douthitt,  {Edward  J.  Frimjle,  of 
counsel,)  for  appellant.  John  A.  Wright, 
for  respondent 

Belcher,  G.C.  Plaintiff  brought  this  action 
to  recover  the  sum  of  $125,000,  commissions 
for  the  sale  of  mining  stocks.  The  complaint 
alleges  that  on  the  15th  of  October.  1882,  Thom- 
as H.  BIythe  executed  to  the  plaintiff  two 
agreements,  in  writing.whereby  he  contracted, 
promised,  and  agreed  that  if  plaintiff  would, 
within 'five  months  thereafter,  procure  a  pur- 
chaser for  all  the  capital  stock  of  the  Blue 
Jacket  Mining  Company,  a  corporation,  who 
would  be  willing  and  ready  within  that 
time  to  pay  BIythe  S300.000  therefor,  he 
would  transfer  all  said  stock  to  such  pur- 
chaser, so  as  to  vest  the  title  in  him  free  from 
all  incumbrances;  that  BIythe  further  agreed 
in  and  by  his  said  contracts  that  all  sums  ex- 
ceeding $300,000,  for  which  plaintiff  might 
sell  the  said  stock,  might  be  retained  by  liim 
as  commissions  for  his  services  and  expenses 
In  making  the  sale  and  procuring  a  purchaser; 
tliat  upon  the  faith  of  the  agreements,  and  in 
consideration  thereof,  plaintiff  proceeded  to 
London  and  other  parts  of  Europe  for  the 
purpose  of  procuring  such  purchaser,  and 
that,  within  the  thue  named  in  the  agree- 
ments, he  procured  a  purchaser  or  piircliasers 
of  the  stock  in  England  who  were  ready,  will- 
ing, and  able  to  pay  therefor  the  sum  of 
$425,000,  and  that  he  then  contracted  and 
agreed  to  sell  and  convey  the  stock  to  such 
purchaser  or  purchasers  for  the  said  sum; 
that  within  the  time  named  in  the  agree- 
ments, and  long  before  the  expiration  thereof, 
plaintiff,  being  then  in  London,  by  and 
through  his  agent  in  San  Francisco  notified 
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and  informed  Biythe  that  he  had  procured 
such  purchaser  or  purchasers  who  were  ready, 
willing,  and  able  to  talie  the  said  Steele  and 
pay  therefor  the  sum  of  5425,000;  tliat 
Blytiie,  at  the  time  of  such  notiQcation,  ab- 
solutely refused  to  malie  tlie  sale  or  convey  the 
stock  to  the  said  purchaser,  and  tliereiipon 
the  plaintiff  was  compelled  to  rescind  his 
agreement  witli  tlie  purchaser  for  tlip  stock 
80  procured  in  England;  that  BIytlie  died  in 
April,  1883,  and  the  defendant  was  appointed 
the  administrator  of  his  estate;  that  plaintiff 
duly  presented  his  claim  to  the  administrator 
for  allowance,  but  the  same  was  rejected. 
The  prayer  is  that  plaintiff  have  judgment 
for  tlie  sum  of  $125,000,  with  interest  and 
costs,  to  be  paid  out  of  the  estate  of  Hlythe 
in  due  course  of  administration.  The  an- 
swer admits  that  Blytlie  made  the  written 
agreements  referred  to,  and  died  at  the  time 
alleged,  that  defendant  was  appointed  ad- 
ministrator of  his  estate,  and  that  plaintiff's 
claim  was  presented  and  rejected,  but  denies 
all  the  other  averments  uf  the  complaint. 
The  Ciise  was  tried  before  a  jury,  and  tlie  ver- 
dict and  judgment  were  for  the  defendant. 
The  appeal  is  from  the  judgment,  and  an  or- 
der denying  the  plaintiff  a  new  trial.  . 

Tlib  two  written  agreements  relied  upon 
by  the  plaintiff  were  execute  ^  by  Blythe  in 
San  Francisco  on  the  same  day,  and  are  to 
be  construed  and  read  together  as  one  con- 
tract. By  the  first  instrument,  Blytlie  agreed 
to  sell  to  Mattingly  all  the  slock  of  the  Blue 
Jacket  Mining  Company  "at  any  time  within 
four  months  from  the  date  hereof, "  provid- 
ed Mattingly  "shall  see  St  and  elect  to  pur- 
chase the  same  for  the  sum  of  $500,000,  and 
pay  said  sum  in  gold  coin  of  the  United 
States  within  tlie  period  aforesaid.'.'  It  is 
also  provided  that,  if  Mattingly  should  have 
an  expert  on  the  ground  of  the  company  be- 
fore the  expiration  of  the  four  montlis,  and 
the  expert  should  report  in  writing  favorably 
to  Blythe,  then  Blythe  would  extend  tlie 
agreement  to  sell  for  the  further  period  of 
two  months.  And  it  is  further  provided 
that  "time  is  the  essence  of  tliis  contract, 
and  this  contract  shall  close  and  be  at  an  end 
on  the  expiration  of  said  four  months. "  By 
the  second  instrument,  after  referring  to  the 
first,  it  is  agreed  that  Mattingly  "may,  with- 
in the  time  'imited  in  said  agreement,  or 
within  the  time  of  any  extension  thereof, 
sell  the  said  stock  of  said  company  for  a  sum 
not  less  than  $300,000,  which  shall  be  paid 
to  the  said  Blythe  in  full  payment  for  all  of 
the  stock  of  said  company,  free  and  clear  of 
all  commissions  and  expenses  of  and  pertain- 
ing to  said  sale;  and  all  sums  for  which  said 
stock  shall  be  sold  by  the  said  Mattingly  in 
excess  of  the  sum  of  $300,000  shall  be  re- 
tained by  the  said  8.  Mattingly  as  commis- 
sions for  effecting  sucli  sale,  or,  if  excess  is 
paid  to  me,  then  I  will  pay  said  excess  to  S. 
Mattingly  or  liis  assigns  on  demand."  There 
is  no  pretense  that  Blythe  granted  any  exten- 
sion of  time;  and  the  authority  of  Mattingly, 


under  the  agreements,  consequently  expired 
on  the  15th  of  February.  1883. 

It  is  urged  on  behalf  of  appellant  that  the 
court  erred  in  the  admission  of  evidence  and 
in  its  instructions  to  the  jury,  and  that  the 
judgment  should  therefore  be  reversed.  On 
the  other  hand,  it  is  earnestly  contended  for 
respondent  that,  looking  at  the  whole  case,  it 
is  plain  that  the  jury  could  in  no  event  have 
found  for  the  plaintiff,  and  hence  tliat  the  al- 
leged errors  were  wholly  immaterial.  It  is 
said  that,  taking  all  the  testimonyintrodnced 
by  plaintiff,  it  cannot  be  seen  therefrom  that 
plaintiff  ever  effected  a  sale  of  the  stock,  or 
found  a  purchaser  who  was  ready,  able,  and 
willing  to  take  the  stock,  and  pay  therefor 
the  sum  of  $425,000,  or  any  other  sum,  and 
that  "the  evidence  produced  by  the  defend- 
ant sets  the  whole  matter  at  rest,  and  stamps 
the  action  as  wholly  unfounded."  The  testi- 
mony is  somewhat  voluminous,  and  we  do 
not  think  it  necessary  to  state  it  at  length. 
It  is  enough  to  say  that,  in  our  opinion,  plain- 
tiff  produced  testimony  tending  to  sustain  his 
side  of  the  case,  and  to  show  that  he  did  find 
purchasers  who  were  ready,  willing,  and  able 
to  take  the  stock,  and  pay  therefor  the  sum 
of  $425,000  over  and  above  a  commission  of 
$75,000  to  be  allowed  in  England,  and  that 
Blythe  was  so  informed  about  the  middle  of 
January,  and  immediately  refused  to  trans- 
fer the  stock,  saying  "that  the  property  was 
more  valuable  tlian  what  he  was  getting." 
and  that  "if  tlie  money  was  in  hand  he 
would  not  accept  it."  No  motion  for  non- 
suit was  made,  and  the  case  was  properly 
submitted  to  the  jury  for  its  determination 
as  to  the  facts.  This  being  so,  the  only  ques- 
tion for  consideration  is,  did  the  court  com- 
mit errors  which  were  prejudicial  to  appel- 
lant? 

At  the  request  of  the  plaintiff  the  court  in- 
structed the  jury  that,  if  they  believed  the 
plaintiff  found  a  purchaser  who  was  able, 
ready,  and  willing  to  purchase  and  pay  for 
the  stock  at  $500,000,  in  gold  coin  of  the 
United  States, before  tlie  15tli  day  of  February, 
1883,  and  informed  Blythe  of  that  fact  in 
season,  so  that  a  sale  could  have  been  con- 
summated before  the  day  named,  and  Blythe 
refused  to  make  the  sale,  then  the  plaintiff 
was  entitled  to  recover  the  amount  sued  for, 
and  that  in  such  case  the  facts  that  plaintiff's 
bargain  witii  the  proposed  purchaser  was 
merely  verbal,  and  that  the  purchaser  did  not 
actually  tender  the  money,  were  immaterial, 
if  Blythe  refused  to  make  a  sale,  or  expressly 
repudiated  his  contract  with  the  plaintiff. 
The  court  then  gave  to  the  jury  the  instruc- 
tions asked  by  defendant,  the  last  of  which 
reads  as  follows:  "At  the  request  of  the  de- 
fendant. I  charge  you.  further,  if  you  find 
for  the  plaintiff,  you  are  limited  to  the 
amount  sued  for  by  him, — that  is,  $125,000 
and  interest. — as  he,  (plaintiff,)  has  brought 
suit  upon  a  special  contract  to  recover  ail 
sums  for  which  the  stock  of  the  Blue  Jacket 
Mining  Company  should  be  sold  in  excess  of 
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$300,000,  and  the  plaintiff  claims  that  he  sold 
the  property  for  $425,000.  You  are  limited 
to  the  amount  sued  for,  and  your  verdict 
must  be,  if  for  tlie  plaintiif,  for  the  wliole 
amount  of  $125,000  and  interest,  or  no  sum 
at  all."  Under  this  instruction  the  jurors 
were  compelled  to  return  a  verdict  for  the 
defendant,  unless  tliey  should  Bnd  that  plain- 
tiff was  entitled  to  recover  the  full  amount 
claimed  by  him,  and  though  they  miglit  be 
salistied  tliat  he  was  entitled  to  recover  a  less 
amount.  But  tlie  defendant,  against  the  ob- 
jections of  plaintiff,  and  upon  the  state- 
ment of  counsel  that  he  offered  it  for  the 
purpose  of  impeacliing  plaintiff's  testimony 
in  some  respects,  had  been  permitted  to  in- 
troduce in  evidence,  among  other  things,  the 
verified  claim  of  pluiutifl,  wliich  was  present- 
ed for  allowance  against  the  estate  of  Blythe. 
This  claim  was  for  $125,000;  and,  after  set- 
ting out,  in  substance,  tlie  terms  of  the  con- 
tract, it  proceeded  to  state:  "That  this  claim- 
ant procured  a  purchaser  who  was  ready  and 
willing  to  take  said  stock  in  England-at  the 
price  of  $400,000,"  etc.  Now,  if  from  this, 
or  other  evidence  iu  the  case,  the  jurors  be- 
lieved that  the  plaintiff  was  entitled  to  re- 
cover the  sum  of  $100,000,  or  any  less  sum 
than  he  cliiimed,  they  should  have  been  per- 
mitted to  so  find ;  and  the  instruction  to  the 
contrary  was  therefore  misleading  and  erro- 
neous. 

The  other  alleged  errore  do  not  require  ex- 
tended notice.  The  Code  provides  that  per- 
sonal property  is  deliverable  at  the  place  where 
it  is  at  the  time  of  the  sale,  or  agreement  to 
sell,  unless  the  seller  has  agreed  to  deliver  it 
elsewhere,  or  an  option  as  to  the  place  of  de- 
livery is  provided  for.  Civil  Code,  §  1754 
et  seq.  The  stock  of  the  Blue  Jacket  Min- 
ing Company  was  personal  property,  and  was 
in  San  Francisco  at  all  the  times  named  in 
the  complaint.  Blythe  never  agreed  to  send 
the  stock  to  Mattingly,  or  gave  him  any  op- 
tion as  to  the  place  of  delivery.  It  was  there- 
fore to  be  delivered  and  paid  for  in  San  Fran- 
cisco, and  the  instructions  upon  that  subject 
were  proper.  Of  course,  when  Blythe  repu- 
diated his  contract,  if  he  did  repudiate  it,  it 
was  not  necessary  for  the  plaintiff  to  take 
any  further  steps  towards  sending  or  tender- 
ing the  money  to  him.  And,  as  to  the  ad- 
mission of  evidence,  it  is  not  clear  to  us  that 
the  court  erred  in  this  respect;  and,  if  it  did, 
the  errors  will  probably  not  be  repeated  on  a 
new  trial.  It  is  not  necessary,  therefore,  to 
consider  them  further.  For  the  errors  above 
mentioned,  we  think  the  judgment  and  order 
should  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:    Gibson,  C;  Hatnb,  0. 

Feb  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  order 
are  reversed,  and  the  cause  remanded  for  a 
new  trial. 
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Sz  parte  McConnbll.  (No.  20,662.) 
(Supreme  Court  of  CatifoiMia.  April  11, 1890.) 
CsniiKAx.  Law— Settiko  aside  Information — 
Habeas  Cokfus. 
Iq  a  i:trosecution  for  burf^lary,  the  objection 
that  the  information  was  filed  without  a  pre- 
vious preliminary  examination  and  commitment 
can  only  be  made  by  a  motion  to  get  aside  before 
the  trial.  Pen.  Code,  8  995.  After  conviction,  it 
cannot  be  urged  for  the  first  time  iu  a  proceeding 
on  habeas  corpus. 

In  bank.     Habeas  corpus. 
Hvgh  J.  ct  Wm.  Crawford,  for  petitioner. 
Geo.  4.  Johnson,  Atty.Gen.,  for  respondent. 

Beatty,  C.  J.  The  petitioner,  who  has 
been  tried  and  convicted  upon  an  information 
charging  him  with  the  crime  of  burglary, 
seeks  to  be  discharged  from  imprisonment  iu 
the  st^ate-prison  under  said  conviction  upon 
the  ground  that  he  was  not  examined  or  held 
to  answer  by  a  magistrate  prior  to  the  filing 
of  the  information.  It  is  too  late,  after  con- 
viction, to  raise  this  objection  in  a  proceeding 
upon  habeas  corpus.  It  should  have  been 
taken  by  motion  to  set  aside  the  information 
before  trial.  Pen.  Code,  §  995.  The  filing 
of  the  information  gave  the  court  jurisdiction 
to  i>roceed  in  thecase,  and  the  section  of  the 
Code  cited  provides  the  exclusive  method  of 
trying  the  question  whether  the  information 
was  founded  on  the  necessary  preliminary 
examination  and  commitment.  No  objection 
to  the  information  having  been  made  at  the 
proper  time,  the  superior  court  properly  pro- 
ceeded with  the  trial.  Its  judgment  is  regu- 
lar and  valid,  and  the  Imprisonment  of  the 
petitioner  is  lawful.  Writ  discliarged,  and 
prisoner  remanded. 

We  concur:  Fox,  J.;  Work.s,  J.;  Pater- 
son,  J.;  Sharpstkin,  J. ;  McFarland,  J. 


(84  Cal.  441) 

People  e.  Woods.    (No.  20,577.) 
(Supreme  Court  of  Calif ornia.    June  10,  1890.) 
Cbiminai,  Law— Void  Judombnt — Former  Jbop- 

AKDT. 

On  a  conviction  of  grand  larceny,  an  order 
grantlnR  a  new  trial,  was,  upon  appeal,  reversed. 
The  trii  court,  however,  was  deceived  into  believ- 
ing that  an  order  denying  a  new  trial  had  been  re- 
versed, and  thereupon  accepted  a  plea  of  guilty  of 
petit  larceny,  inflicted  a  fine,  and  discharged  de- 
fendant. Afterwards,  discovering  the  deceit,  the 
court  set  aside  the  judgment,  ordered  the  money 
returned,  caused  defendant  to  be  rearrested,  and 
entered  judgment  upon  the  verdict.  Held,  that 
this  judgment  was  valid,  since  the  plea  of  guilty  of 
petit  larceny  was  void,  and  defendant  had  never 
been  iu  jeopardy  thereon. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;  T.  K.  Wilson,  Judge. 

Eugene  N.  Deuprey,  for  appellant.  Atty. 
Qen.  t/eo.  A.  Johnson,  for  the  People. 

FooTE,  C.  This  appeal  is  from  a  .ludg- 
ment  ot  conviction  of  a  felony,  and  an  order 
denying  a  new  trial.     Tiie  defendant  was  in- 
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dieted  for  ffrand  larceny,  arid  convicted  as 
charged.  The  trial  judge  then  granted  a  mo- 
tion for  a  new  trial.  An  appeal  was  takau 
from  the  order  made  in  that  belialf,  and  the 
appellate  court  reversed  the  order.  Upon 
the  going  down  of  the  remittitur,  the  only 
duty  to  be  performed  by  the  trial  court  was 
to  render  judgment  upon  the  verdict.  In- 
stead  of  doing  this,  that  tribunal  was  deceived 
into  the  belief  that  the  appellate  court,  in- 
stead of  reversing  an  order  granting  a  new 
trial,  had  revers^  an  order  refusing  a  new 
trial,  and  that  there  was  no  sufficient  evi- 
dence which  could  be  obtained  to  convict  the 
defendant,  and  permitted  the  plea  of  not 
guilty  to  be  withdrawn,  and  a  plea  of  guilty 
of  petit  larceny  to  be  entered.  It  also  ap- 
pears that,  upon  such  last  plea  being  entered, 
the  court  rendered  judgment  sentencing  the 
defendant  to  pay  a  fine  of  $100,  which  fine 
was  paid,  and  the  defendant  discharged  from 
custody.  Six  days  after  the  entry  of  this 
judgment,  the  court,  discovering  the  deceit 
which  had  been  practiced  upon  it,  set  aside 
the  judgment,  and  ordered  the  defendant's 
money  to  be  returned  to  her  which  she  had 
paid  as, a  One.  It  also  ordered  a  bench-war- 
rant to' issue  for  her  arrest,  and  fixed  a  day 
for  sentence.  A  very  considerable  period  of 
time  elapsed  between  the  date  of  the  order 
setting  aside  the  judgment  for  the  payment 
of  the  line,  and  that  of  the  day  on  which  the 
judgment  now  appealed  from  was  made  and 
entered. 

It  is  very  evident  that,  when  the  appellate 
court  reversed  the  order  granting  a  new 
trial,  the  only  duty  left  for  the  performance 
of  the  trial  court  was  to  render  an  appropri- 


ate judgment  and  sentence  upon  the  verdict 
which  the  jury  had  returned  of  guilty  of 
grand  larceny,  and  which  the  appellate  tri- 
bunal, by  its  action,  had  upheld.  The  trial 
court  then  had  no  jurisdiction  to  entertain 
any  other  plea  than  tliat  which  had  been 
passed  on  by  the  jury,  and  it  appears  from 
this  record  that  its  action  would  have  been 
in  accordance  with  this  view  had  it  known 
the  condition  of  the  cause.  But,  being  de- 
ceived into  the  belief  that  the  case  stood  for 
retrial,  it  permitted  a  plea  to  be  entered 
which,  in  such  a  status  ot  the  case,  had  it  ex- 
isted, it  would  have  possessed  the  power  and 
jurisdiction  to  do.  As  the  trial  court  had  no 
jurisdiction  to  entertain  or  allow  such  a  plea 
to  be  entered,  and  no  power  to  render  judg- 
ment on  such  a  plea,  but  only  power,  in  obe- 
dience to  the  ruling  of  the  appellate  court,  to 
make  and  enter  its  judgment  and  sentence 
on  the  verdict  of  the  jury  as  returned  by  that 
body,  it  follows  that  the  judgment  on  the 
plea  of  guilty  of  petty  larceny  was  null  and 
void,  and  was  properly  set  aside  as  such. 
That  t>eing  the  case,  the  defendant  was  nev- 
er in  jeopardy,  so  far  as  the  proceedings 
based  upon  that  plea  were  concerned,  and 
judgment  was  properly  rendered  on  the  verdict 
of  guilty  returned  by  the  jury  on  the  trial  for 
grand  larceny.  For  these  reasons,  we  ad- 
vise that  the  judgment  and  order  be  af- 
firmed. 

We  concur:    Belcher,  C.  C.  ;  Gibson,  C 

Feb  Ctjriah.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and  or- 
der are  affirmed. 


End  of  Volumb  38. 
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